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H INTRODUCTION
The purpose of this manual is to provide a discussion of the
LABLE OF CONTENTS problem areas in the field of juvenile justice and to offer
PAGE ) legislative proposals aimed at improving the quality of justice
STAFF m~1— ' J and related social services received by America's troubled youth.
I. INTRODUCTION 1 Ironically, many current juvenile justice problems such as the
IT. EXISTING PRACTICES AND CORRECTIVE LEGISLATION over-institutionalization of youth, mixing of juveniles with
Scope of Juvenile Court Jurisdiction 18 § adult criminal offenders and the lack of community-based alter-
Introduction 18 natives to jails or institutions are the same problems with which
Trends - An Overview 20 concerned citizens have attempted to cope for a period in excess
Delinquency Jurisdiction 23 of one hundred and fifty years. The history of the problems and
Status Offense Jurisdiction 27 the institutions which wgre created to address these problems is
Non-offender Jurisdiction 46 important for purposes of providing anvinsight to the scope of
Waiver of Jurisdiction 75 the problems and the defects of the past "answers" which in
Pre-trial Practices 101 reality never resolved these long standing deficiencies and may,
Detention and Shelter Care 126 in Ffact, have exacerbated. them.
Children in Jails 145 The historical analysis necessarily begins with the treat-
Dispositional Statutes 169 i ment accorded children under the English/American common law.

} Appeal and Collateral Attack 198 Children under seven years of age were conclusively presumed to
The Rights of Institutionalized Juveniles 207 be incapable of forming felonious intent and, therefore, could
Confidentiality of Proceedings and Records 223 not be held criminally responsible for their acts. Children over
Mental Health Treatment for Minors . 238 | age seven but under fourteen years of age were likewise presumed
Toward a Children's Bill of Rights 253 g to be incapable of forming the requisite criminal intent neces-

i
III. LEGISLATIVE ADVOCACY :’
i
A Primer for Juvenile Justice Advocates 260 ﬁ 1
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sary for one to be held responsible for his or her acts, but the
presumption was rebuttable. That is to say that if it appeared
that the child knew the difference between right and wrong, the
child lost the benefit of the presumption and could be convicted
and suffer the adult penalty associated with the offense includ-
ing death.l Thus, under the common law, no different treatment,
in theory, was provided to children. The child was either exempt
from the adult process or the child suffered the same punishment
as adults. No attempt was made to provide different correctional
treatment to children despite their differing needs. In prac-
tice, however, there are indications that juries accorded chil-
dren leniency by refusing to convict them, thereby avoiding the
infliction of harsh punishment, and that the King's pardoning
power was used to ease the plight of convicted children.

Poor children also suffered under the Anglo/American common
law and early statutes. These children were made the objects of
{he practice of indenturing. TUnder this practice poor children
were "sold" for the period of their minority to masters who were
to train the children in a trade. The town from which the child
came was thus relieved of the obligation of providing for such
children; masters acquired cheap labor, and hopefully,‘the child
would acquire the means to rise from poverty. A representative
statute provided as follows:

e » o Children under fourteen years of age, and
above five, that 1live in idleness, and be taken beg-
ging, may be put to service by the governors of cities,
towns, etcB, to husbandry, or other crafts or la-

bours o« « «
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The practice of indenturing poor children carried over to the
colonies. A Massachusetts statute vested local governments with
the following power:
o o o to present to the Quarter Court all idle and
unprofitable persons, and all children who are not
diligently employed by their parents, which Court shall
pave power to dispose of them for thiir own welfare and
improvement of the common good . . .
The indenture system seems to have been an invention to ease the
burdens of local towns who would otherwise be called upon to
support its péor, rather than a system aimed at aiding children.
This system gradually was supplemented by the use of almshouses,
workhouses or poorhouses as the means by which society dealt with
its poor, adult or child. The poorhouses were criticized for
mixing children with adult vagrants, criminals or simply poor
adults. The criticism seems to have been that subjecting chil-
dren to the adult poor tended to reinforce poor children's per-
ceived habit of idleness and that subjecting them to contact with
adult criminals in poorhouses would tend to corrupt the chil-
dren.5 Acceptance of the belief that poor dependent children
should not be in poorhouses and of the premise that juvenile
criminal offenders should be spared the harsh punishment in-
flicted on adults ultimately led to creation of that which has
often been labeled the first major reform in juvenile justice -
The New York House of Refuge.

Created in 1825, the New York House of Refuge was intended

to remove salvageable juvenile offenders from adult prisons and




to provide food, shelter and an education to such children in an
effort to head off the life of crime which reformers believed
would otherwise befall such children. The "offenders" to be
saved were vagrants (idle children with no visible means of
livelihood who would be institutionalized in or a candidate for
the poorhouses) or minor offenders., The House did not attempt
to deal with children considered to be hardened offenders for the
same reason that reformers objected to mixing juveniles with
adults, i.e., that the hardened offenders would taint those who
were still salvageable. The focus of the House, then, was to
prevent delinquency by the early intervention of the benevolent
state. Serious offenders were lefit to fend for themselves in the
adult system. If the early reformers were to be able to serve
predelinquent children, some method of identifying and seizing
such juveniles was necessary. The legislation which authorized
the creation of the New York House of Refuge identified its
prospective clients as vagrants or those convicted of criminal
offenses.7 As indicated, the House in practice cared for poor
children who were seen as predelinguents or, at worst, minor
offenders. Conditions of poverty and idleness were believed to
be the nourishment of crime.8 Given this belief, it is no small
wonder that the early statutes focused on vagrant children (the
poor) and identified these persons as the children in need of
supervision and assistance from the state to prevent such chil-

dren from becoming full fledged delinquents on their way to a

life of crime.

U , f::"f;"w“‘“' eSS

The practice of summarily detaining or incarcerating chil-

“dren in the various Houses of Refuge was challenged in the case

of Ex Parte Crouse, 4 Wharton ¢ (Pa. 1838), Mary Ann Crouse was

detained in the Philadelphia House of Refuge after her mother
complained that the child was incorrigible, Pennsylvania law
provided for the admission of children determined to be vagrants,
criminal offenders or incorrigible to the extent the child was
beyond parental control. Mary's father challenged thé detainment
on the ground that a trial by jury was necessary before a child
could be committed or detained by the House. In response to the
challenge, the Pennsylvania Supreme Court initially noted that
the House was not a prison but a school intended to reform chil-

dren: "by training its inmates to industry; by imbuing their

minds with principles of morality and religion; by furnishinyg

them with the means to earn a living; and, above all, by separat-
ing them from the corrupting influences of improper asso-
¢iates". . . . Id., at 11. The court concluded that when par-
ents fail to properly instruct a child, the state must act to
make such provisions for the child. No abridgement of personal
rights was found and indeed the Court noted: "The infant has
been snatched from a course which must have ended in confirmed
depravity and, not only is the restraint lawful, but it would be
an act of extreme cruelty to release her from it." Id., at 11,
12, The court in Crouse labelled the state's right to act as

surrogate parents as the legitimate exercise of the state's




parens patriae power.

of the Crouse decision was clear.
deprived of liberty for such

the control of parents since

court system in 1899,

premise that incarceration at the House was not intended to
punish, thereby rendering accepted due process safeguards inap-
plicable, the court failed to consider whether the treatment

accorded to inmates was in fact of a punitive nature. The impact

punished., Whether the child was in fact suffering punitive
treatment seemed irrelevant,
The second major event to be hailed as a great reform in the

juvenile justice field was the creation of the Illinois juvenile

described the children who would he subject to the jurisdiction

of the court as follows:

§1. This act shall apply only to children under
the age of 16 years not now or hereafter inmates of a
State institution, or any training school for boys or
industrial school for girls or some institution incor-
porated under the laws of this State, except as pro-
vided in section twelve (12) and eighteen (18). For
the purposes of this Act the words dependent child and
neglected child shall mean any child who for any reason
igs destitute or homeless or abandoned; or dependent
upon the public for support; or has not proper parental
care or guardianship; or who habitually begs or re-
ceives alms; or who is found living in any house of ill
fame or with any vicious or disreputable person; or
whose home, by reason of neglect, cruelty or depravity
on the part of his parents, guardian or other person in
whose care it may be, is an unfit place for such a
child; and any child under the age of 8 years who is
found peddling or selling any article or singing or
playing any musical instrument upon the street or
giving any public entertainment.

While the decision clearly rested on the

Children could be summarily
ill-defined conduct as being beyond

the child was to be reformed, not

The legislation which created the zourt

U U

The words delinguent child shall include any child
under the age of 16 years who violates any law of this
State or any City or Village ordinance,

Act of April 21, 1899, Illinois Laws §1, (1899).

We again see an attempt to assist childrén coupled with an
effort to prevent future criminality by identifying children
whose station in life appeared to make them appropriate candi-
dates to pursue a life of crime. In discussing the purpose of
the Illinois Act, a well respected commentator, Judge Julian
Mack, wrote:

And it is this thought - the thought that the
child who has begun to go wrong, who is incorrigible,
who has broken a law or an ordinance, is to be taken in
hand by the state, not as an enemy but as a protector,
as the ultimate guardian, because either the unwilling-
ness or inability of the natural parents to guide it
toward good citizenship has compelled the intervention
of the public authorities; it is this principle, which
to some extent theretofore applied in Australia and a
few American states, was first fully and clearly de-~
clared, in the Act under which the Juvenile Court of
Cook County, Illinois, was opened in Chicago, on July
1, 1899, the Hon. R.S. Tuthill presiding. '

Mack, The Juvenile Court, 23 Har. L. Rev. 104 (1908).

Learned commentators such as Judge Mack realized that ob-
jections could be posed to the procedure which permitted a child
to be deprived of liberfy in a summary fashion without accepted
due process standards.9 Such objections were typically dis-~
missed by legal commentators and by the courts with the as-

sertion that the state, in exercising its power of parens patriae,

had the right to bring children before the court and provide for

the dispostion of such children without due process safeguards




since the state was acting to protect such minors.lo Again the
courts were preoccupied with the consideration of the state's
purpose, not the actual treatment accorded its children. Judge
Mack observed that indeed the state must carry out its obligation

to provide care and treatment, not punishment:

If a child must be taken away from its home, if for the

natural parental care that the state is to be substi-

tuted, a real school, not a prison in disguise, must be

provided. Whether the institutional 1life be only

temporary until a foster home can be found, or for a

longer period until the child can be restored to its

own home or be given its complete freedom, the state

must, both to avoid the constitutional objections

suggested by the Turner case, and in fulfilment of its

moral obligation to the child, furnish the proper care.

This cannot be done in one great building, with a single
dormitory for all of the two or three or four hundred or
more children, in which there will be no possibility of

classification along the lines of age or degrees of de-

linguency, in which there will be no individualized at-

tention. « o . Locks and bars and other indicia of

prisons must be avoided; human love, supplemented by hu-
man interest and vigllance, must replace them, In such

schools therxe must be opportunity for agricultural and

industrial training, so that when the boys and girls

come out, they will be fitted to do a man's or woman's

work in the world, and not be merely a helpless lot

drifting aimlessly about. Id. at 114. (emphasis

added).

The juvenile court system clearly envisioned a new and
different treatment for troubled children, Adult punishments and
the use of adult institutions for correction purposes were to be
avoided. The state's power to interfere in the lives of parents
and children for less than a criminal act (such as idleness or
misfortune) was affirmed and now entrenched. Certainly, the

reformers wanted to keep children who had not committed any

criminal offense away from the possible taint of adult offenders.
Tnstitutions were to be used only as a last resort since those
concerned with juvenile justice realized that individual atten-
tion and treatment was all but impossible in a large institution.
In addition, the reformers had seen the brutal results of insti-
tutionalizing children in poorhouses where children were not
trained or instructed in anything but, rather, were simply ware-

housed 1 1 response to the inherent problems of institutional-

jzation and the apparently poor results of this process, the
drafters of the Illinois Act clearly emphasized that the care
provided to a troubled child should closely resemble proper
family life. The following provision serves to highlight the

reformers' goal:

is act shall bhe liberally construqﬁ to the end
that gis purpose may be carried out,.to—w1t: That t@e
care, custody and discipline of a child shall approxt~
mate as nearly as may be that which §hou1d be given by
its parents, and in all cases where it can properlg e
done, the child be placed 1n an improved famllx ome
and become a member of the family by li.gal adoption or

otherwise.

Act of April 21, 1899, Tl1linois T.aws §21 (1899).

Tn summary, the establishment of the various Houses of
Refuge, beginning in New York in 1825, and the creation of the
Tl1linois juvenile court were intended to provide different and
better care to children by removing them from adult jails or
other adult institutions. Both reform attempts sought to identi-
fy children thought to be predisposed to a life of crime and

i i n i t ases
trea those children. The early detection system in both c 8




relied on factors such as poverty, idleness and extremely minor
deviant conduct as the indication of future criminality. Chil-
dren were deprived of their liberty in a summary fashion without
due process safeguards available to adults of that time period
under the theory that such procedures were to aid and assist, not
punish children. The Illinois Act resulted in part from a rejec-
tion of the notion that institutions could provide suitable
training to predelinquent or delinquent children. Instead, an
emphasis was placed on replicating proper family life as the
method of rehabilitating children who the reformers believed
would otherwise go or continue to go awry. It is interesting to
note that the Illinois statute did not provide any funding to
provide the alternate services which were apparently envisioned
by the Act.

The Illinois model of a separate juvenile court system was
quickly adopted by other states. Its promises were certainly
alluring to those concerned with the needs of America's children.
The system, in and of itself, has failed to produce its promised

results. Concerned citizens must still advocate against the

practice of incarcerating children with adults since the practice

not only is alive and well but seems to be flourishing. The
assumption that crime prone children could be identified for
purposes of early pre-crime intervention and treatment has large-
ly been rejected. The belief that poverty and crime were direct-
ly related has been rejected in favor of the recognition that the

causes of delinquency are tied to societal failures and are much

10
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more complicated than previously assumed and run much deeper than
poverty or idleness. Thus, tﬁe ability of juvenile courts to
claim a crime prevention component has been severely impaired, if
not totally abrogated, by the reality that there is no reliable
system of determining which child is headed for a life of crime.
Nevertheless, Jjuvenile courts continue to exercise jurisdiction
over status offenders (generally defined as one who has committed
an act which would not be criminal if committed by an adult,
l.e., truancy, running away, beyond parental control). Many such
children are committed to institutions for treatment, but rarely
receive anything more than custodial care. Likewise, the use of
institutions has not diminished in favor of local family 1life
settings, but seems to have grown and prospered as one of few
placement alternatives available to or used by juvenile court
judges. |

Today, as before, the poor results of the institutional
model and its often brutal failings aré readily recognized.
After carefully studying the juvenile correctional systenm,
Senator Birch Bayh, chairman of the Subcommittee to Investigate
Juvenile Delinquency of the Committee on the Judiciary, made the
following comments concerning the reality of life in juvenile
institutions: |

There 1is dramatic need to take some decisive
action in this area. From what I have learned thus
far, in many instances, instead of rehabilitation young

people are subjected to correctional neglect, mistreat-
ment, and abuse.

11



About 50 percent of persons arrested for serious
crimes are juveniles, as we tried to point out in the
first set of hearings that we had.

Young people also show the highest recidivism rate
of any age group. Cue study has shown that of those
offenders under 20 released from institutions in 1963,
74 percent were rearrested by 1969. This is not sur-
prising when we consider that 1less than 5 percent of
the personnel in correctional institutions have the
minimum gqualifications required for rehabilitative
treatment and the general philosophy is more often than
not, one simply of incarceration, rather than rehabili-
tation.

Every major study and every investigation by this
subcommittee has pointed up the utter inadequacy of
correctional personnel training, qualifications, and
standards.

By no means do I want to indict all the pecple in
this field, since many are sincere and conscientious
and are as horrified by the deficiencies in the facili-~
ties and programs to which juveniles are assigned as I
am. However, we have found that incompetents, near
illiterates, and even sadists have been placed in
charge of handling young offenders on some occassions.

As we will learn in the course of these hearings,
there have been gross miscarriages of justice under
some juvenile procedures. Many young people are placed
behind bars who are not delinguent or criminal.

Some are denied 1legal counsel and incarcerated
without even a court appearance.

Many are beaten, brutalized, and exposed to vi-
cious sexual attacks.

Punishment, isolation, neglect, and abuse seem to
be the hallmarks of institutional life. This includes
harassment, affront to human dignity, and the gross
denial of human rights.

Almost as a rule, confinement institutions are
closed systems inaccessible to public inspection,
inaccessible even to judicial review.

The result 1is a strange society behind bars.
Here, a hardening of human feelings and human emotion
are characteristic features which affect both the
inmates and the guards. The ynung inmates are often
treated as 1if they were slaves, while the guards, too
often, become unchallenged tyrants, who can send chil-
dren to the "hole" on mere whim or fancied slight. The
guard's word is law, not to be challenged or ques-
tioned.

The treatment and correction of offenders that
should take place does not occur. At best, such pro-
grams are inadequate; at the worst, they are nonexis-

12
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tent, . . .12 (emphasis added)

Other commentators have noted the failings of the institu-
tional model in juvenile corrections. Briefly, research indi-
Fates that large facilities require "regimentation and routin-
ization" to allow the staff to maintain control while small graoup
living reduces custody problems and allows staff to provide a

more constructive atmosphere.13

Confinement in large institu-
tions results in an atmosphere of anonymity for each individual
child and further results in feelings of powerlessness, meaning-
lessness, isolation and self-—estrangement.14 Institutionaliza-

tion in larger facilities reinforces the child's image of rejecé

tion and thus compounds the problem of reintegrating that child

15

into society. Large facilities tend to develop their own

programs rather than making use of community resources thereby

thwarting the end goal of reintegrating the child into the com-

munity.16

In 1974, Congress reacted to the failings of the juvenile
correctional system and offered its hope for improving the treat-
ment accorded the children of America by passage of the Juavenile
Justice and Delinquency Prevention Act of 1974 (hereinafter
égE).l7 This legislation is predicated on the finding, inter
alia, that "understaffed, overcrowded juvenile courts, probation
services, and correctional facilities are'not able to provide
individualized justice cr effective help" to troubled youth.18

The Act expressly declared the policy of Congress:

13
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to provide the necessary resources, leadership, and
coordination (1) to develop and implement effective
methods of preventing and reducing juvenile delin~=
quency; (2) to develop and conduct effective programs
to prevent delinquency, to divert juveniles from the
traditional juvenile Jjustice system and to provide
critically needed alternatives to institutionalization;
(3) to improve the quality of juvenile justice in the
United States; and (4) %o increase the capacity of
State and local governments and public and private
agencies to conduct effective juvenile Jjustice and
delinquency prevention and rehabilitation programs and
to provide research, evaluation, and training services
in the field of juvenile delinquency prevention,

To accomplish this policy, C ngress provided for federal assis-
tgnce in the form of grants to state and local programs to assist
such entities.in planning and establishing more effective educa-
tion, prevention, diversion, treatment and rehabilitative pro-
grams to prevent juvenile delinquency and improve the juvenile
justice system.19 To participate, each state must agree that

seventy~five per centum (75%) of the funds made available by the

federal government shall be used to: develop and maintain pro-

grams designed to prevent delinquency; divert juveniles from the
juvenile justice system; provide community based alternatives to
juvenile detention and correctional facilities; encourage a
diversity of alternatives; and to adopt juvenile justice stan-
dards.20 Further, participating states must agree that within
three wyears after submission of the initial state plan, status
offenders and non-offenders shall not be placed in juvenile
detention or correctional facilities and that no children, be

they delinquents, status offenders or non-offenders shall be

detained or confined in any institution where they have regular

contact with adult criminal offenders.21

14
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The thrust of the Act is clear. Status offenders and non-
offenders are to be deinstitutionalized and all children are to
be free from the prospect of being incarcerated in adult facili-
ties. Congress has clearly rejected the use of the institutional
model and the cruelty associated with such institutions in favor
of community-based alternatives. Clearly the congressional
intent is to help children, not to simply inflict punishment in
the name of rehabilitation as has been the case for so many
years. The irony is inescapable. The noble goals are the same
as those which prompted development of the Houses of Refuge and,
ultimately, the juvenile court system. Your time and effort is
necessary to insure that the goals are attained. The history of
reformers attacking the problems of over~institutionalization,
mixing children with adults in adult jails and the lack of com-
munity-based alternatives is one of failure. Much effort is
required lest these same continuing problems beset yet another

generation of our country's youth.
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II

EXISTING PRACTICES AND
CORRECTIVE LEGISLATION

SCOPE OF JUVENILE COURT JURISDICTION

A, Introduction

The juvenile court sygtem typically reaches children charged
with conduct which would be criminal if committed by an adult
(delinquents); children charged with misbehavior or conduct which
if engaged in by an adult would not be criminal (status offend-
ers); and children who come to the court's attention because of
parental deficiencies or misconduct (dependent and neglected
children). While changes in the state statutes creating jur-
isdiction over these children proliferate each legislative ses-
sion, the enacted changes often fall short of "reform".

The meaning of "reform" in this context is not immediately
apparent. Indeed, what is meant by juvenile court "jurisdiction"
itself can be confusing. At the outset it is clear enough that
jurisdiction encompasses the notion of a "valid" exercise of
power over a class of ";dentified" children. Because jurisdic-
tion over children is granted in order that they may be cared for
and rehabilitated, the validity of an exercise of that jurisdic-
tion is predicated upon the actual provision of care and treat-

ment, See, A. Platt, The Child Savers: The Invention of Delin-

quency (1969). The jurisdiction of the court has therefore been

18

subject to attack whenever "the postulates of specialized treat-
ment and resulting reclamation . . . have significantly failed of
proof [either] in implementation [or]‘in consequences". Presi-
dent's Commission on Law Enforcement and Administration of Jus-

tice, Task Force Report:' Juvenile Delinguency and Youth Crime

(1967) p.23; See In re Gault, 387 U.S. 1, 17-18 {(1967); Kent v.

United States, 383 U.S. 541, 556 (1966).

As a matter of definition and court decision, inappropriate
court dispositions of children and dispositions not otherwise
tailored to the individualized needs of each child do not amount
to actual care and treatment, In addition, the courts have
determined that the care and treatment that must be provided is

care and treatment in the least restrictive setting (See Rights

of Institutionalized Children chapter). Hence, actual treatment

cannot be provided if the treatment alternatives made available
to the courtbupon the exercise of a jurisdictional statute either
bear no relation to the problem, status or condition of the class
of persons identified by it or, given the nature of the problem,
status or condition, the treatment alternatives are overly intru-~
sive. A proper grant of jurisdiction over a class of children is
one whereby the court is given the power to and must render the
least restrictive treatment appropriate to the needs of the
identified class.

Jurisdictional "reform", therefore, must mean a change that
signals less restrictive and/or moré appropriate treatment for a

class of children. 1In the final analysis, if the needs of chil-
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dren are not more sensitively addressed, changing the name of a
jurisdictional category or moving a child from one category to

another is not reform.

B. Trends - an Overview

Because the treatment guaranteed youth is treatment in the
least restrictive setting, little justification exists for treat-
ing a truant, runaway, or other status offender as harshly as a

criminal law violator. (See Dispositional Statutes chapter). In

apparent recognition of this point of view, and the fact that
stigma attaches to children labeled "delinquent", all but four
jurisdictions have removed status offense behavior from the
delinquency category.1

Further, in some jurisdictions adjudication and subsequent
treatment as & status offender is authorized upon a finding that
the child not only has committed a proscribed act, e.g., running
away, but is also in need of court-administered care and rehabil-
itation.2 These developments signal recognition of the fact that
responsibility for status offense behavior often lies with the

entire family unit and with the child's natural growth process.

See J, Goldstein, A. Freud and A. Solnit, Beyond the Best Inter-

ests of the Child, (1973). Moreover, the legislatures of some

jurisdictions have shifted some status offense activities into
the dependency category and totally eliminated court jurisdiction
over others, apparently in recognition of the fact that a status

offense is seldom, if ever, solely the fault of the child and/or
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that the juvenile court system is ill-suited to deal with this

. 3
kind of problem. See Bazelon, Beyond Control of the Juven-

ile Court, 121 Juv. Ct. Journal 42 (1970) ; Note, Ungovernabil-

ity. The Unjustifiable Jurisdiction, 83 Yale L.J. 1383, 1387-88
r

at note 33, 1408 (1974); Beyond the Best Interest of the Child,

supra at 8; O. Ketcham, Why Jurisdiction over Status Offenders

Should be Eliminated from Juvenile Courts, 57 B.U. Law Rev. 645,
648-649 (1977).

Similarly, many state legislatures have determined that a
criminal law violator should not be treated as or labelled as
delinquent if the child is especially young,4 if the offending
conduct has been precipitated by the improper5 or inadequate
guidance6 of his or heF parents, or if the child is otherwise not
in need of care and rehabilitation.7

In sum, to provide specialized treatment some legislatures
are now seeking to place every activity or status, with which the

court has some legitimate concern, in the jurisdictional category

which triggers the least restrictive most appropriate treatment |
alternatives. 1In a significant and growing number of jurisdic-
tions the least restrictive and most appropriate treatment of

status offense conduct is thought to be treatment which presup-

poses a family unit in need of services provided in an in-home

setting.

The realization of individualized treatment in the least

re icti vi i ivi
strictive environment depends not only on which activity or
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status falls into each jurisdictional category, but also on how
clearly a status or activity included within a category is iden-
tified. Typically couched in broad and vague terminology, status
cifender as well as neglect jurisdiction statutes have been
extensively criticized for needlessly, arbitrarily, and discrim-
inatorily subjecting children to court process. Comment, Parens

Patriae and Statutory Vagueness in the Juvenile Court, 82 Yale

L.J. 745 (1973); Comment, Juvenile Court Jurisdiction Over "Immor-

al" Youth in California, 24 Stan. L. Rev. 568, Note 32 at 577-79;

Note, Statutcry Vagueness in Juvenile Law and Mattiello v. Connect-

icut, 118 U. Pa. L, Rev. 143 (1969); wald, State Intervention on

Behalf of 'Neglected' Children: A Search for Realistic Standards,

27 Stan. L. Rev, 985, 987 {(1975). C;Fefully and narrowly drawn
statutes, in addition to excluding from court those who should be
excluded, insure that children properly befnre the court and
their parents or guardians will be put on notice of pending
charges and possible adjudicatory outcomes. The "notice" af-
forded by many existing jurisdictional statutes is notice in name
only. As one court finding a jurisdictional statute covering
status offenders unconstitutionally vague aptly observed, "of
what utility is notice of charges when the charge is merely that
one is 'dissolute'? What use is counsel when it is impossible to
know what type of evidence is relevant to rebuttal of the prose-

cution case?" Gonzalez v. Maillard, No. 50424 (N.D. Cal. filed

Feb. 9, 1974) at 10-11, vacated and remanded 416 U.S. 918 (1974),
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aff'd, No. 50424 (N.D. Cal. August 28, 1975). See also Roe V.

Conn, 427 F. Supp. 769 (M.D. Ala. 1976).

The importance of good draftsmanship in jurisdictional
statutes cannot be overstated. Proper notice in a case where a
child may be even temporarily detained or otherwise removed from
the custody of his or her parents protects not only the child's
right tc liberty but the fundamental right of parents to theix

child and child to parents. See, Stanley v. Illinois, 405 U.S,

645 (1972); Griswold v. Connecticut, 381 U.S. 479 (1965); May v,

Anderson, 345 U.S. 528 (1953). A failure of clarity in dependen-
cy and neglect statutes is egregious because a neglect finding
may ultimately lead to a permanent termination of that right.
while several states have effectively dealt with the vague-~
ness problem as it relates to status offenders to the extent that
they have eliminated status offender jurisdiction, the bulk of
status offense and neglect jurisdiction statutes continue to

reach the "incorrigible", the "ungovernable", those without

"proper" parental care, and the like.

C. Delinguency Jurisdiction8

As conceived and implemented by its supporters, the juvenile
justice system was to fulfill its goal of preventing future
criminal conduct through the application of techniques and ser-
vices designed to "reform and rehabilitate the youthful offend-

er." See, e.g., State v. L.N., 263 A.,2d 150 (N.J. App. 1970},

aff'd per curiam, 270 A.2d 409 (N.J. 1970), cert. denied, 402
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U.S. 1009 (1971). See generally, The President's Commission on

Law Enforcement and the Aministration of Justice, Task Force

Report: Juvenile Delinquency and Youth Crime 22 (1967). Broad

jurisdictional statutes, then, were considered necessary in order
to allow the court to "intervene in a wide range of situations
and to bring many [juveniles] within its authority so that it
[might] use the full range of diagnostic techniques available to

decide who requires treatment." Note, The Status Offender and

the Juvenile Court, 12 Willamette L.J. 557, 558 (1976). The

legal construct of "delinquency", therefore, was defined as
subsuming behaviors considered injurious to the community in
general, such as property crimes and crimes against the person,
as well as behaviors characterized as inimical to the juvenile's
own welfare, Traditional statutes defining the parameters of the
juvenile court's delinquency jurisdiction employed such termin-
ology as: '"habitually so deports himself as to endanger the
morals or health of himself or others;"9 "growing up in idleness

0 . ; . .
1 "associates with vagrant, vicious or immoral per-

12

or crime;"

1 . . N
sons;" L who engages "in indecent or immoral conduct;" "living

in circumstances of manifest danger of falling into habits of

13

vice or immorality;" "who by reason of being habitually wayward

or habitually disobedient; becomes an incorrigible or uncontrol-

14

lable child." It is apparent, then, that the state, acting as

parens patriae, had virtually unfettered discretion to intervene

into the juvenile's life, See Note, The Parens Patriae Theory and
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ts Effect on the Constitutional Limits of Juveniie Court Powers,

27, U. Pitt. L. Rev. 894 (1966). Such pervasive jurisdiction was
premised, in final analysis, upon the practical assumption that
"[n]atural parents would be expected to be .concerned with the
whole gambit of undesirable behavior - from criminal activity to

smoking cigarettes . . ., . " F. Miller, et. al., The Juvenile

Justice Process, at 58 (1976).

Recently, however, most states have acted to redefine the
juvenile court's delinquency jurisdiction. The major trend in
this movement has been the reformulation of delinguency juris-
diction to include only those behaviors or acts which if com-
mitted by an adult would be a violation of the criminal law (See
Section B of this chapter). Those individuals who commit vio-
lations of the law applicable only to children are commonly
classified as "children in need of supervision," "persons in need
of supervision," or "unruly children." Two prizary reasons exist
for the development of such categories as "CHINS" and "PINS".
Legislators, in recognition of recent evidence documenting the
deleterious stimatizing consequences of labeling a juvenile as
delinguent, have sought to limit application of the delinquent
"label" to violations of the criminal law, Further, legislators
have moved to prohibit the application of delinquency disposi-~
tional alternatives (secure confinement) to minors who have

committed no criminal act,
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In view of the admitted shortcomings of the juvenile justice
system, in general, and recent evidence documenting the deleter-
ious impact of labeling the juvenile as delinquent, in particu-
lar, the need for the reformulation and subsequent restriction of
the juvenile court's delinguency jurisdiction is apparent.
Although numerous exemplary proposals are available for reference
in redrafting the court's delinquency jurisdiction for a particu-
lar state, one good example is found in Piersma, Ganousis &

Kramer, The Juvenile Court: Current Probtlems, Legislative Pro-

posals, and a Model Act, 20 st. L.U.L.J. 1 (1975) Section 1 (3).

(See n. 17.)

The Pennsylvania code also provides that a child is not
delinquent unless "the court has found [that he or she has]
committed a delinquent act and is in need of treatment, super-
vision, or rehabilitation.® 42 P.C.S.A. Ch. 63 §6302 (1979).

The Pennsylvania Superior Court has held that the need for treat-
ment, supervision or rehabilitation is a second and necessary

element in a delinquency adjudication. In re Dreslinski, 386 A2d

81 (Pa. Super. 1978). Some states incorporate this requirement
in the dispositional section of the juvenile code. In either
case, dismissal of the petition is the remedy upon a negative
finding of such need. Drafters should seriously consider in-
clusion of this requirement in juvenile code revisions since it

goes to the heart of the necessity for juvenile court jurisdic-
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tion, the need for treatment and rehabilitation. (See also

Section B of this chapter).

D. Status Offense Jurisdiction

As discussed, supra, many states have adopted a distinct

jurisdictional category for status offenses. (See Appendix).
Typically, the language of these statutes speaks of the "incor-
rigible child" or status offender as one:

[wlho refuses to obey the reasonable and proper orders

or directions of his parent, guardian or custodian, and

who is beyond the control of such person, or any child

who is habitually truant from school, or who is a

runaway from his home or parent, guardian or custcdian

or who habitually so deports himself as to injure or

endange:r the morals or health of himself or others.

Ariz. Re7., Stat. Ann. §8-201(12) (West 1974).

Jurisdiction over behavior that is an offense only for
persons who have not attained adult status pervades the American
juvenile justice system and such jurisdiction is one of the most
critical issues confronting the juvenile court today. Aan emerg-

ing legislative trend to eliminate or narrow the scope of status

offense jurisdiction is underway. The following discussion sets

forth the extent of juvenile court jurisdiction over status
offenders, outlines the issues involved in the current status
offendse controversy, presents the positions adopted by some

major policy organizations and examines some recently enacted

legislation and current legislative proposals.
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The Extent of Juvenile Court Jurisdiction Over Status
Offenders and the Current Status Offender Controversy

Although accurate data is difficult to retrieve, a 1974-75
study concluded that 35%-40% of the cases handled by juvenile
courts in this country are status offenses. Sarri and Hasenfeld,
eds,, National Assessment cof Juvenile Correctioné, Brought to

Justice? Juveniles, the Courts and the Lnaw (Ann Arbor, Mich.

1976) p.67.

As indicated supra, moving children from one jurisdictional
category to another has no meaning if more appropriate dispo-
sitional alternatives are not utilized or created to service
these children. While many status offenders are jurisdictionally
separated from delinquent children, they are regularly subjected
to the same pre-adjudication detention and post-adjudication
custody as alleged and adjudicated delinquent children. It has
been estimated that 33-35 per cent of the committed youths in
correctional facilities are status offenders, Sarri, "Status Of-
fenderss Their Fate in the Juvenile Justice System"” in National

Council on Crime and Delinquency, Status Offenders and the Juve-

nile Justice System - An Anthology (1978) (hereinafter Anthology),

PR« 6’1—-77).15 Some states authorize the jailing of status of-

fender, both prior to adjudication and as a dispositional alter-

native., See Detention and Shelter Care, Children_in Jails and

Dispositional Statutes chapters. The enactment of the Juvenile

Justice and Delinquency Prevention Act stands as the clearest

indictment of our juvenile justice system's handling of status
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offenders. (See Introduction chapter), It is within this frame-

work that the status offense controversy has emerged.

Major Positions in the Status Offense Controversy

Social science litetature is replete with studies and ar§u~
ments on the status offense issue. Although difficult to cate-
gorize, three major positions can be identified: 1) juvenile
court jurisdiction over status offenders should be retained; 2)
juvenile court jurisdiction should be retained, but the focus of
court intervention should be directed toward the family unit,
rather than the child and/or juvenile court jurisdicfion should
be assumed only as a last resort and; 3) juvenile court jurisdic-

tion over status offenses should be eliminéted.

Retaining Juvenile Court Jurisdiction over Status Offenses

Several arguments are cited for the position that juvenile
courts should retain jurisdiction over status offenders. All are
premised on the rehabilitative nature of the juvenile justice
process. Although it is conceded that status offense charges
really reflect complex family and school problems, it is argued
that compulsion is necessary to provide meaningful treatment to
troubled children and families; that juvenile courts do divert
every possible status offense case to appropriate community
agencies, but that community services are scarce (and even if
available, many troubled children will refuse to accept treatment

voluntarily); and that status offenders, unless identified and
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treated through the juvenile court, are iikely to become juvenile
delinquents. Arthur, Lindsay, G., "Status Offenders Need a Court
of Last Resort" and Thomas, Charles W., "Are Status Offenders
Really So Different?", in Anthology, pp. 19-32; 82-99; Arthur,
Lindsay G., "Should Status Offenders Go *o Court?", in Teitelbaum

and Gough eds., Beyond Control - Status Offenders in Juvenile

Court (1977), pp.235-247. Some authorities support retention of
juvenile court jurisdiction but seek to change the focus of the
court in such cases from the child to the family and/or to pro-
hibit judicial intervention unless all community treatment al-
ternatives have been exhausted. The report of the U.S. National
Advisory Committee on Criminal Justice Standards and Goals, Task
Force on Juvenile Justice and Delinquency Prevention is a good
illustration of this approach. The Task Force recognized the

potentially devastating effect on a child of a status offense

label.16

Further, the Task Force acknowledged that noncriminal
misbehaviors require an exploration of family relationships and
that all nonjudicial and voluntary resources should be exhausted
prior to court intervention., The Task Force recomnmended, how-
ever, that certain specifically defined behaviors (habitual
truancy, repeated disregard for or misuse of lawful parental
authority, repeated runaways, repeated use of intoxicgting bev-
erages and delinquent acts committed by a juvenile younger than

10 years of age) be subject to "family" court jurisdiction and

that this jurisdiction be designated Families with Service Needs.
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The dispositional alternatives available to the court under this
scheme would prohibit institutional confinement for any child
under the court's Families with Service Needs jurisdiction.

Juvenile Justice and Delinquency Prevention: Report of the

Task Force on Juvenile Justice and Delinquency Prevention,

Washington, D.C., U.S. Gov't Printing Off. (1977) pp.311-314,
reprinted in Anthology, pp.51-54.

The Task Force's conclusions about the nature of status
offenses and the need to deinstitutionalize status offenders is
commendable. Some recent state legislation and current proposed
legislation reflect these concerns. (See infra). Serious ques-
tions, however, are appropriately raised by proposals to alter,
but maintain, juvenile court jurisdiction over status offenses.
Even assuming court intervention only as a last resort, are there
any services which the juvenile court can offer troubled families
after community resources have been exhausted? Recognizing that
a status offense label is often psychologically detrimental, is
the label of Family in Need of Services (FINS) any less stig-
matizing than that of Child in Need of Services (CHINS)? Such
concerns form the foundation of & growing movement aimed at the

elimination of juvenile court jurisdiction over status offenses.

Eliminating Juvenile Court Jurisdiction Over Status Offenses

Major policy organizations and many noted authorities in the
area of juvenile justice advocate the removal of juvenile court

jurisdiction over status offenses., The National Council on Crime
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and Delinquency and the International Associaticn of Chiefs of
Police are among those adopting this position. See Board of
Directors, NCCD, "Jurisdiction over Status Offenders Should Be
Removed from Juvenile Court: A Policy Statement", Crime and

Delinquency, 21(2): Apr. 1975, pp. 97-99; reprinted in Anthology,

3-5; Kobetz and Bosarge, Juvenile Justice Administration (1973},

pp. 202-218, The Institute of Judicial Administration/American
Bar Association Juvenile Justice Standards Project recommended
the eiimination of status offense jurisdiction with very limited
exceptions to permit intervention in emergency situations and as
a last resort in cases of serious and chronic truancy. See

IJA-ABA Juvenile Justice Standards Project, Noncriminal Misbehav-

ior, (Tentative Draft, 1976) (hereinafter Noncriminal Misbehavior):;

Synopsis: Standards Relating to Non-Criminal Misbehavior, 57

Boston U.L. Rev. 627-630 (1977), reprinted in Anthology, 15-18.

The Model Juvenile Court Act of the National Juvenile Law Center

e e s s 17
also removes status offenses from court jurisdiction. See

generally, National Institute for Juvenile Justice and Delin-
quency Prevention, Office of Juvenile Justice and Delinquency

Prevention, Jurisdiction - Status Offenses (1977).

The arguments for elimination of status offense jurisdiction
are premised on legal and practical considerations., Statutes
which confer status offense jurisdiction are ofteﬁ plagued with
vagueness problems, (See Section A of this chapter). The indef-
initeness of language such as "habitual", "beyond control", and

"endanger the morals of himself or others" delegates to police
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officers, social workers and the courts the decision as to
whether particular conduct is prohibited. Generally, courts have
been reluctant to declare such language void for vagueness. See

National Juvenile Law Center, Law_and Tactics in Juvenile Cases,

W

{(3ra Ed., 1977) pp. 24-28; Katz and Teitelbaum, "PINS Jurisdic-
tion, the Vagueness Doctrine, and the Rule of the Law," in

Teitelbaum and Gough, Eds., Beyond Control - Status Offenders

in the Juvenile Court, (1977) pp.201-234. Equally important,

status offense jurisdiction sanctions judicial intervention
absent any criminal act. Such intervention is seen as totally
unwarranted, both legally and practically. While the judicial
system can decide whether or not a person has committed a given
act, "it is incapable of managing, except in a very gross sense,
so delicate a relationship as that between parent and child."

See Noncriminal Misbehavior, supra p.ll and citations therein.

In status offense cases, which are of "vastly greater duratién,
intimacy, complexity and emotional intensity than other cases in

the justice system, the court is peculiarly ill-equipped to sit

as a neutral arbiter.” WNote, Ungovernability: The Unjustifi-

able Jurisdiction, 83 Yale L. J. 1383, 1402, n.119 (1974), As a

consequence, and "[a]lthough some juvenile court judges . . .
question the wisdom of certain parents, the rule is 'the parents
right or wrong,' and the child is treated as the one with the

problem." 0. Ketcham, Why Jurisdiction over Status Offenders

Should be Eliminated from Juvenile Courts, 57 B.U.L.R. 645,

648-49 (1977).
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Other persuasive arguments in support of this position

include the following: court intervention is an unwise and

.uneconomic use of public funds; juvenile courts cannct identify

pre-~delinquent youth nor "save" anyone from embarking on a crim-
inal career; court intervention exascerbates, rather than al-
leviates family disharmony; status offense statutes are invoked
discriminately since girls are more frequently charged with
status offenses than boys and suffer greater sanctions; status
offense statutes allow the juvenile court to be a "dumping
ground" for parents and school authorities; any scarcity of
community services and/or school programs cagsnot be a ration-
alization for continued judicial intervention since the avail-
ability of the juvenile court inhibits the development of non-
judicial services.

The fact that at least 30% of all juvenile court cases are
status offenses is a clear indication that the cost of such
jurisdiction is high in that it diverts the attentions of court
personnel, judges and probation officers from those cases where
intervention is warranted to those cases for which there is
persuasive authority that coercive intervention is inappropriate
and ineffective. The costs cf institutionalizing status offen-
ders must also be added to the costs of court processing. (See

Dispositional Statutes chapter).

Several studies have demonstrated that the behavior encom-

passed by status offense statutes is not "protocriminal", i.e. no
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evidence exists that status offenders are likely to escalate to

criminal offenders. See Clarke, Stevens H,, "Status Offenders

Are Different: A Comparison of Offender Careers by Type of First

Known Offense", Journal of Research in Crime and Delinquency,

12{1): 51-60 (Jan. 1975) reprinted in Anthology; Report of the
California Interim Committee on Criminal Procedure, Juvenile

Court Processes 7 (1971); See discussion and additional .citations

in Noncriminal Misbehavior, p.3. In fact, much of the conduct

that gives rise to status offense charges represent a youthful
push for independence which is both endemic and transitory. Non-

criminal Misbehavior, p.3. Further, the goal of "saving" pre-

delinguent juveniles from a downward spiral of criminal activity
rests on the faulty assumptions that a court can "(1) understand
éccurately a youth's past behavior; (2) predict accurately how a
youth will develop in the future without court intervention and
(3) predict accurately that with court ordered "treatment" a
youth's development will follow a different, more "desirable"
path.” Andrews and Cohn, "PINS Processing in New York: An

Evaluation,® in Beyond Control - Status Offenders inrJuvenile

Court, supra, at p.85.

Proponents of this position argue that, while status offense
conduct is usually symptomatic of an unhealthy family dynamic,
there is no concensus of opinion a8 to the constituent parts of a
"healthy" family. Indeed, even the "healthy adult" has escaped

definition. S. White, Federal Programs for Young Children:
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Review and Recommendations (1973). It 1is now well-recognized,

21

which focus on the child and not the

}

family, further attenuate, rather than improve, family rela-
tionships. 0. Ketchum, supra at 648-649 (1977). Even if the
focus of status offense ju?isdiction can be changed from the
child to the family, it is doubtful that coercive court inter-
vention at this level can have any significant effect on complex
family interactions - an area ill-suited to legal analysis and
coercive treatment. See Mahoney, "PINS and Parents", in Beyond

Control - Status Offenders in the Juvenile Court, supra, at

p.161-177.

In addition to the persuasive arguments which focus on the
inability of juvenile courts to coercively treat status offen-
ders, sexual discrimination in the application of status offense
jurisdiction has been well-documented. A 1972-1973 study in the
State of New York concluded that the majority of minor girls who
appeared in court were charged with noncriminal misbehavior while
only one-fifth of the boys referred to family court were charged
with status offenses. Sussman, "Sex-Based Discrimination and

PINS Jurisdiction," in Beyond Control - Status Offenders in

Juvenile Court, supra, at p.179. It has been reported that in

1971, 75% of the girls in detention centers in this country were
charged with noncriminal offenses as compared to 20%-30% of the

boys detained. Chesney-Lind, "Judicial Paternalism and the
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Female Status Offender®, in‘Anthoiogz, p.113. The New York study

also concluded that girls adjudicated for noncriminal misconduct

were disbroportionétely represented in state training schools and
reformatories, Sussman, supra at 185. This phenomenon is largely
attributable to the vague standafds of conduct that characterize
PINS statutes. "Their breadth (ungovernability, incorrigibility,
beyond control) invites discretionary application and allows
parents, police, and juvenile authorities, who ordinarily decide
whether PINS proceedings should be initiated, to hold girls
accountable for behavior-often sexual or in some way related to
sex - that they would not consider serious if committed by boys."
Sussman, supra, at 179.

A final argument set forth in support of eliminating status
offense jurisdiction is that the development of nonjudicial
services for troubled children and families is no rationalization
for the retention of juvenile court jurisdiction. Indeed, pas-
sage of the Juvenile Justice and Delinquency Prevention Act which
contains, as Title III, the Runaway Youth Act have prompted state
and local governments, as well as private agencies, to initiate
numerous alternative services including family-crisis interven-
tion centers, runaway shelters and alternative educational pro-
grams.18 It is persuasively argued that the growth of such
programs will be hampered as long as juvenile courts encourage
parents and schools to abdicate their functions and roles.

Instead, removal of status offense jurisdiction will stimulate
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the creation and extension of a wider range of voluntary services

than is presently available. Noncriminal Misbehavior, p.1l5.

It cannot be denied that status offense jurisdiction as it
now exists and is exercised in most states is in need of immedi-
ate reform. Restricting dispositional alternatives by prohibit-
ing the secure confinement of status offenders will alleviate
many of the defects of the present system. The ultimate issue,
however, is whether any legal or moral justification exists for
subjecting children to judicial intervention in the absense of
any criminallconduct. The overwhelming weight of the evidence is
that reforms which limit or redirect the focus of the present
jurisdictional schemes will ultimately prove ineffective in
curing the defects of the present system because the juvenile
courts cannot now and will never be equipped to "correct" family

conflicts or cure the ills of disabled educational systems.

Status Offense Jurisdiction - Legislative Trends

Colorado
In 1978, Colorado abolished its CINS category which en-
compassed habitual truants, runaways and beyond control children.
In its place, the legislature enacted a "child needing oversight"
category defined as follows:

"any child whose behavior or condition is such as to
endanger his own or others' welfare."

Colorado Revised Statutes, Title 19 §1-103 et. seq. (1978) (See
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Appendix also for additional information regarding the Colorado
statute and all statutes discussed infra.) The legislature moved
runaway and beyond control behavior to the dependent or neglected
classification. Habitual truancy is eliminated from any cate-~
gory. However, the retention of Vague statutory language makes
it difficult to distinguish conduct which renders a child beyond
control (neglected or dependent) from conduct which endangers
his/her own or others' welfare (child needing oversight) and to

assess the signficance of the amendments.

Delaware

Prior to 1978, the Delaware code included all status of-
fenses within the delinquency definition., In 1978, the legis-
lature amended the code by eliminating status offense juris-
diction. Jurisdiction is currently limited to criminal law
violators (delinquent category) and children not receiving proper
physical, mental or emotional care and protection because of
parental deficiencies or misconduct (neglect and dependent cate-
gories). The legislation also adds "truancy" to the definitions
section. Thus, truancy can be one factor which triggers juris-
diction under the dependency or neglect categories. The dispo-
sition section of the code prohibits placement of a dependent or
neglected child in the same facility for children charged with or
found to be delinquent. Dgl. Code Ann. Title 10, §901 et. seq.

(Supp. 1978).
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Washington

The State of Washington revised its juvenile code in 1977

and again in 1979. See generally, Symposium: Juvenile Law, 14

Gonzaga L.R. No. 2 (1979). Juvenile court jurisdiction over
status offenses has been eliminated. Judicial intervention is
authorized only upon a "petition to approve an alternative resi-
dential placement”. A parent, a child or the Department of
Social and Health Services may initiate such a petition. The
code sets forth an elaborate system of crisis intervention ser-
vices and alternative living arrangement procedures to be pursued
prior to judicial intervention. Upon the filing of a petition,
the court may:

approve an order stating that the child shall be placed

in a residence other than the home of his or her parent

if it is established by a preponderance of the evidence

that a serious conflict exists between the parent and

the child and that the conflict cannot be resolved by

the delivery of services to the family during continued

placement of the child in the parental home.
R.C.W. Chap. 155, Sec. 31(1) Wash. .Legis. Serv. No. 1 (1979).

The court shall dismiss the petition if it finds:

(A) [that the petition. is capricious] or

(B) that the filing party did not first reasonably

attempt to resolve the conflict outside the court.

R.C.W. Chap. 155, Sec. 31(5) supra. (Relevant sections of the
Washington code are reproduced in the Appendix.)

Washington has also recently enacted a truancy statute
premised on the belief that school attendance is the respon-

sibility of parents and guardians. Under the Washington code,

the school is responsible for informing the parents or guardians
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of a child's truancy and the school must take all necessary steps
to reduce the child's absence, including school programs adjust-
ments and assistance to parents in securing supplementary ser-
vices. Parents are subject to court imposed fines for failing to
ensure that their children attend school. This legislation,
then, gives a new direction to truancy jurisdiction by making
parents, rather than truant children, subject to judicial sanc-
tions.

R.C.W. Chap. 201, Wash. Legis. Serv. No., pp.1589-1591 (1979).%°
(Compare the Washington code and codes discussed, infra, with
Michigan proposal, H.B. 4774 (July 5, 1979) which authorizes
court intervention in status offense cases only after a number of
clearly~defined extra-judicial interventions to resolve family
and school problems have been exhausted. The relevant sections

of H.B. 4774 are appended to this chapter).

In Maine, a juvenile runaway may be taken into interim care
by a law enforcement officer. The officer must refer the juve-
nile to an intake worker who, in turn, must refer the juvenile to
a shelter care facility licensed by the Department of Human
Services., (Unfortunately, the Code permits placement in a secure
facility or public section of a jail if no other appropriate
placement is available.) Me. Rev. Stat. Ann., Tit. 15, §3501

(7)(b) (1979). If a juvenile refuses to return home and if no
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living arrangement can be made which is agreeable to the juvenile
and the parents or if a parent refuses to allow the Jjuvenile to
return home, a referral to the Department of Human Services is
made. The Department determines whether a petition for protec-
tive custody (neglect) shall be filed. Additionally, if the
minor is sixteen years of age or older and refuses to return home
and the parents or guardian refuse to permit the juvenile to
remain away from home, counsel will be appointed for the minor
and he/she may file a petition for emancipation. Once a petition
is properly filed, the court's power over the juvenile petitioner
is limited. The court shall emancipate the petitioner "if it
finds that the juvenile is sufficiently mature to assume respon-
sibility for his own care and that it is in the juvenile's best
interest for him to do so.," Me. Rev. 3tat. Ann. Tit. 15 §3506
(a) (1979). "If the court denies the petition, it may recommend
that the Department of Human Services provide continued services
and counseling to the family." §3506(3). See Me. Rev. Stat.
Ann. Tit. 15 §3501 et. seg. (1979). (The relevant sections of

the Maine code are appended to this chapter.)

Iowa
The Iowa legislature has adopted a Family in Need of Serv-

ices (FINS) approach. Iowa Code Ann. Ch. 231 §232.1 gﬁ. seq.
(effective July 1, 1979). Isolated incidents of status offense

behavior are apprently not sufficient to trigger the jurisdiction
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of the court. Instead, the triggering factor is "family break-
down," §232.2(17); §232.125(5); §232.127(5){a). Any family
member, including a child, may file a FINS petition. Further, a
petitioner must allege that he/she has sought "services from
public or private agencies to maintain and improve the familial

relationship”. §§232.125, 232,127(5)(b). Finally, before the

e er 1Y

court may adjudicate a family to be in need of assistance it must
find that "tt]he court has at its disposal services [to maintain
and improve the familial relationship] which can be made avail-
able to the family". §232.127{(5)(c). Upon a FINS adjudication,
the court may:

(6) « « « « » order any or all of the parties to
accept counseling and to comply with any other reason-
able orders designed to maintain and improve the famil-
ial relationship. At the conclusion of any counseling
ordered by the court, or at any other time deemed
necessary, the parties shall be required to meet to-
gether and be apprised of the findings and recommen-
dations of such counseling. Such an order shall remain
in force for a period not to exceed one year unless the
court otherwise specifies or sooner terminates the
order,

(7) The court may not order the child placed on
probation, in a foster home or in a nonsecure facility
unless the child requests and agrees to such super-—
vision or placement. In no event shall the court order
the child placed in the Iowa training school for boys
or the Iowa training school for girls or other secure
facility.

§232.127(8) (7).

The Iowa Code does change the focus of traditional status
offense jurisdiction from the child to the family. Closer scru-
tiny, however, reveals some shortcomings in this legislation.

The term "family breakdown" is not defined. Absent any specific
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criteria for determining the existence of a "family breakdown,"
it is possible that the court can become involved when there is a
breakdown over conduct which is not, in itself, a serious prob-

1em.20

The necessity of seeking family services prior to court
intervention does not appear to be a sufficient check on this
defect since the Iowa code neither requires genuine cooperation
with the family agencies nor specifies under what circumstances a
lack of cooperation may be inferred.21
"sought" services, the court is probably in no better a position
to assess the conflicting claims and perspectives of the family
members than had the family gone directly to the court. Thus,
parental access to the court under the FINS jurisdiction may be
no more restrictive than it is under traditional status offense
"incorrigible” and "ungovernable" jurisdiction.

The dispositonal alternatives available to the court upon a
FINS adjudication do prohfbit secure confinement of a child.
However, the FINS section also provides that a child found to be
in contempt of a court order may be "punished". "Punishment"
includes the option of subjecting the child to every one of the
dispositions available for a Children in Need of Supervision,
including placement at an Iowa Training School. §8232,127(8);
§232.100 et. seq. Thus, by defining contempt of court only in

terms of the child's violation of a court order and by subjecting

the child to secure confinement, the inconsistency in the Iowa
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code is apparent. Presupposing a need for family treatment,

jurisdiction is not authorized unless a "family breakdown" ex-
ists. Yet, when the breakdown manifests itself, it appears that
the court is empowered to "treat" the child as though it is the

child alone who has the problem.

Pennsylvania

Prior to 1977, the Pennsylvania Juvenile Code encompassed
"Jelinquent" children and "deprived" children. "Habitual dis-
obediehce" was included within the delinguency category while
habitual truancy was included in the deprived child classifica~-
tion. The dispositional alternatives available to the court upon
an adjudication of delinguency due to habitual disobedience
included placement in a secure institution for delinquent youth.
In 1977 and 1978 the Pennsylvania legislature amended the code by
removing "habitual disobedience" from the delinquency category.
They also eliminated the "deprived child" classification and
created a "dependent child" classification. Included within this

classification is a child who:

while subject to compulsory school attendance is habi-
tually and without justification truant £from school;

- — m e

has committed a specific act or acts of habitual dis- .
obedience of the reasonable and lawful commands of his
parent, guardian or other custodian and who is ungov-
ernable and found to be in need of care, treatment and
supervigion; (emphasis added).

42 P.C.S.A. Ch, 63, §6302 (1979).
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No child adjudicated dependent shall be "committed to or confined
in an institution or other facility designed or operated for the
benefit of delinquent children." 42 P.S.C.A. Ch. 63, §6351(b)
(1979).

The recent amendments to the Pennsylvania Code have not
removed the court's jurisdiction over status offenders, but all
status offenses are now subsumed under the "dependent child"

category. The significant change has been the removal of "habi-

. tually disobedient" children from the delinquency classification

and, in turn, the elimination of confinement in institutions
operated for delinquent children (which include secure facili-
ties) as a dispositional alternative for these children. Depen-
dent children may still be placed in non-secure institutional

settings.

E. Non-offender Jurisdiction

There is 1little question that many children in our
society grow up in less than 'ideal' environments.

. « « However, the fact that many children are denied
'an optimal' environment does not clearly lead to the
conclusion that we should be expanding coercive state
intervention on behalf ¢f children. Determining the
appropriate scope of coercive intervention entails
evaluating the efficacy of such intervention and ex~-
amining the costs and benefits of using court pro-
ceedings to try to protect children.

Institute of Judicial Administration/American Bar Association,

Juvenile Justice Standards Project, Abuse and Neglect, 1-2 (Ten-

tative Draft 1977) (hereinafter Abuse and Neglect).
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Every state provides for the exercise of juvenile court
jurisdiction over children who suffer from a lack of proper
parental care. Critics of the current court system of interven-
tion argue that there exists a preference toward removal of
children from their hcmes rather than provision of protective
services in the home, that children once placed out of the home
face lengthy and multiple foster placements, and that children
who cannot return home are not placed in more permanent settings.
Restrictive intervention criteria are suggested as a solution.

On the other hand, some argue that broad, vague laws are neces-
sary to protect all children needing help. A compromise is
called for which would balance both the needs of the children and
limit the court's ability to order coercive intervention.

Individual statutes which govern the exercise of juvenile
court Jjurisdiction may be phrased in terms of neglect, abuse,
abandonment, dependency, or termination of parental rights, but
most contain similar provisions vesting broad discretion in the
court to find appropriate substitute care. Although considerable
overlap may~exist between individual statutes within a state
code, and states vary considerably in their definitions of par-

ticular terms, some general observations will be attempted.

Neglect

Neglect refers to a temporary lapse of care on the part of

the parent, often involving some degree of willfulness., Statutes
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may be gquite detailed, specifying moral unfitness of a parent,
failure to send the child to school, mental or physical incapa-
city of a parent, or may be couched entirely in broad phrases
such as lack of proper parental care, control or guardianship.,
Although the various state statutes differ in terminology, the
statutory criteria usually fall within four broad classifica-
tions:

(1) abandoned; (2) without proper parental care because

of the faults or habits of his parents; (3) without

medical care or education as required by law due to
parental neglect or refusal to provide such necessities;
or (4) in an environment injurious to the well-being or
morals of the child because of parental fault.
Even enactments which contain numerous specific grounds for
neglect usually include one catchall phrase to cover other sit-
uations,

To guard against over-intervention by the courts and re-
sulting harm to children, the requirements for neglect juris-
diction should bhe defined as specifically as possible. Statutes
"should authorize intervention only where the child is suffering,
or there is a substantial likelihood that the child will im-

mediately suffer, serious harm, . . . and where the interven-

tion + « « will do more good than harm.," Babuse and Neglect, p.

40,

Vagueness Challenges

In neglect proceedings, parents face the possibility of loss

of custody of their children. Although the necessity of protect-
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ing a child from a dangerous home environment is recognized,
parents also face severe consequences and are entitled to ade--
quate notice of the specific circumstances that may lead to
removal of their children and eventually a termination of pa-
reqtal rights. Moreover, a decision concerning loss of parental
rights should not be left to the unfettered discretion of judges
and other juvenile court officials., For these reasons, some
neglect jurisdiction statutes may be susceptible to a void-for-
vagueness constitutional challenge. Common to these statutes are
phrases such as "proper parental care", "injurious to morals or
well being," "a stable moral enviromment," which have no commonly
accepted meaning. Such language fails to inform parents of
conduct that must be avoided. In addition, these statutes fail
to provide judges and juries with any definitive criteria against
which to measure parental conduct. (See Section A of this chap-
ter.)

Moreover, the vagueness of neglect statutes permits social
workers and other administrative personnel to make highly sub-
jective determinations concerning the applicability of neglect
statutes to specific parent-child relationships. 5ince the
courts usually rely heavily on agency recommendations, the lati~
tude for discretionary application of neglect statutes creates an
enormous potential for abuse at the agency level. Thus, the
typical negleck statute injects into the governmental wheel "so

much free play that in the practical course of its operation it
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is likely to function erratically - responsive to whim or dis-
crimination unrelated to any specific determination of need by
the responsible policy making organs of society . . . ."Note, The

Void~-for~Vagueness Doctrine in the Supreme Court, 109 U. Pa. L.

Rev. 67, %90 (1960).

It is the tendency of courts, faced with wagueness attacks
on neglect statutes, to rely on the traditional notion that
courts should be granted broad discretionary powers in deter-
mining the cricumstances constituting neglect., The basis for
sustaining these statutes has been that the state's legitimate
interest in protecting the child justifies the scope and ambi-
guity of the statute's language. This reasoning fails to recog-
nize that, because of the strength of the parent-child bond, the
state's concern for the child's welfare would be most effectively
maintained by insuring the protection of the parent's rights
through the use of statutes that delineate the scope of child
neglect. Moreover, the contention that the state's interest in
the child's welfare may justify weakened safeguards of the par-
ent's constitutional rights is suspect when the state can protect
parental rights by recasting statutes to cure vagueness defects.

In addition to citing the need for flexibility in neglect
proceedings, courts have responded to vagueness attacks on ne-
glect statutes by emphasizing that such statutes are civil in

nature and thus do not require the specificity of statutes im-
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posing penal sanctions. Although the void-for-vagueness doctrine
has primarily been limited to criminal statutes, courts have
recognized the doctrine's applicability to civil statutes.

First, in a neglect proceeding, the state asserts its weight,
including its great resources, on behalf of the public against
the parent. As such, the state's function in a neglect zase more
closely approaches the state's traditional role in criminal
rather than civil proceedings. Second, neglect adjudications
impose harsh consequences on both parent and child. A primary
factor in determining if a statute is penal in nature is whether
the statute works an affirmative disébility or restraint on a
parent and his/her child. The great weight of sociological and
psychological evidence suggests that a child's removal from home
can have seriously detrimental effects on both parent and child.
Another factor considered in ascertéining the nature of a statute
is whether the statute fulfills the traditional aims of punish-
ment. The loss of custody of one's child is undeniably a form of
punishment for parental failures or shortcomings.

A third consideration in demonstrating the futility of the
civil-criminal distinction with regard to the application of
vagueness standards is the fact that parental conduct for which a
child may be declared neglected may, in many states, constitute
grounds for criminal prosecution against the parent for contri-
buting to the neglect of a child or for child abuse. In essence,

parents in neglecﬁ cases are alleged to have engaged in conduct
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that may constitute a crime, A factor of importance in classi-
fying a statute as penal is whether the conduct to which the
statute applies is already considered criminal. Although a
parent cannot be fined or imprisoned in a neglect proceeding, the
loss of child custody for conduct that could result in fine or
imprisonment in a criminal prosecution should entitle the parent
to the same constitutional safeguards required in prosecutions
under criminal statutes.

Clearly, neglect statutes presently permit the juvenile
court judges to interpret broad statutory wording to efifect the
dispositions they consider necessary in the cases before them.
Thus, the dispositional phase of the proceeding should be sep-
arate and distinct from the finding of neglect and should be
considered only after an adjudication of neglect has been made,
recognizing that the judge's view of the most desirable dispo-
sition in a neglect proceeding will likely color the finding as
to whether the child is neglected.

It should be evident from the typical neglect statutes that,
although these statutes reflect the conviction that neglect
involves parental fault, intent or willfulness is not a requisite
element of child neglect. If the neglect is shown to have bheen
willful, some states permit criminal prosecution of a parent

under contributing to neglect statutes. See, e.g., People v,

Phipps, 97 N.Y.S.2d 845, 849 (Dom. Rel. Ct. 1950). Moreover,

when the element of willfulness is present, courts are more

[$1]
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likely to find a child neglected, thus allowing for removal of
the child from the home. |

It should be noted that if neglect or dependency statutes
speak only of "parental" care, children may be adjudicated de-
pendent or neglected, even though receiving excellent care from

adults other than their parents. See, e.g., State ex rel. Jering v.

Bird, 250 Iowa 730, 96 N.W.2d 100 (1959), This situation usually
arises when a child is receiving adequate care and supefvision in
the physical custody of grandparents or other relatives, The
child's caretakers seek to have the child declared neglected or
dependent so that the court may award them legal custody. State
neglect or dependency statutes which refer only to the child-
parent relationship permit courts to decide that the welfare af
the-child justifies adjudicating him/her neglected or dependent
and awarding custody to the caretakers. There is, however,

persuasive authority to the contrary. In Orr v. State, 70 Ind.

App. 242, 123 N.E. 470 (1919), the court held that neglect did
not exist when the child's grandparents were providing care after
the child had been abandoned by his parents. The decision in Orr
is particularly important, since the neglect statute in that
jurisdiction specifically défined a>neglected child as one with-

out proper parental care. See also In re Sneed, 230 Ore. 13, 368

P.2d 334 (1962), holding that a child could not be found dependent
when his mother had legal custody and his grandmother's care was

inadequate. Accord, In re Darst, 117 Ohio App. 374, 192 N.E.2d
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287 (1963), holding that a state's interest in a child under the
dependency statutes arises only when there is no one who is
meeting the obligations of care, support, and custody owed by the

parent.

Abuse
Most acts of child abuse would come within the standard
neglect provisions, but many states have separate child abuse
chapters. While these chapters primarily deal with reporting,
they occasionally include procedures to be employed against the
abusing party. These may result in civil or criminal penaltie§
being levied against a guilty party depending on the specific

provisions.

Abandonment

In addition to child abuse, abandonment and dependency are
two additional categories of neglect which may be the subject of
separate legislation. Abandonment is shown by parental absence,
usually assumed to be willful and, where separated from neglect
findings, it generally precedes a termination proceeding.

Neglect, dependency, and termination statutes almost univer-
gsally include abandonment as a ground for an adjudication. Since
most laws fail to define the term, it has been left to the courts
to develop standards upon which decisions are based.

- Although a finding of neglect ordinarily does not require

intentional conduct by the parent, courts have usually charac-
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terized abandonment as including the element of willfulness.
Many courts have adopted the definition of abandonment as "con=-
duct on the part of a parent, which evinces a settled purpose to
forego all parental duties and relinquish all parental claims to

the child.” Winans v. Luppie, 47 N.J. Eq. 302, 20 A, 969, 970

(1890); See Robinson v. Neubauer, 79 Ill. App. 24 362, 223 N.E.2d

705 (1967); Baker v, Rose, 28 Ohio Misc. 200, 270 N.E.2d 678

(Juv. Div. C.P. 1970).

Since willfulness must be shown in order to establish aban-
donment, a separation of child and parent due to misfortune or
misconduct alone will not suffice. Thus incarceration of a
parent in and of itself will not constitute abandonment. WNeglect
based on abandonment is likewise not justified when a parent is
in a mental hospital and unable to visit the child. Because
abandonment suggests a parent's total rejection of the duties
owed to a child, failure to support a child financially, in
itself, should not necessitate a finding of abandonment. ©On the
other hand, failure to assist a child financially when the parent
is able to do so may be considered a major factor in a determiﬁ~
ing abandonment.

The major difficulty in abandonment cases is determining the
point at which parental conduct amounts to relinquishment of all
responsibilities to the child. A number of statutes have attempted
ted to deal with this problem by setting time limits after which

abandonment can be established. Under such statutes, abandonment
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cannot be found unless the parent has foregone all contact with a
child for the requisite time period. These statutes have their
primary impact in termination of parental rights proceedings, see
EREEE, since the court may find neglect based on such statutory
provisions as "lacking proper parental care," thus obviating the
problem of determining whether the parental neglect is so com-
plete as to constitute abandonment, If no time limit for aban-
donment has been articulated in dependency or neglect statutes,
the courts may seek to ascertain whether the parent has made
sufficient attempts to preserve the parent-child relationship,
The IJA/ABA Juvenile Justice Standards Project suggested the
elimination of abandonment as a basis for jurisdiction. If a
child is truly abandoned, "i.e., there is no adult caring for or
willing to continue carinyg for the chiid", jurisdiction will be
obtainable under some other criteria which requires a serious,

immediate threat to the physical safety of the child. Abuse and

Neglect, p. 49.

Dependency

Dependency, unlike neglect, denotes a failure to provide

adequate care absent parental fault. See, e.g., Caruso v. Super-

ior Court, 2 Ariz. App. 134, 406 P.2d 852 (1965). Those states
retaining the separate statutory classification of "dependent

child" typically employ such definitions as a child "without a
parent or other legal custodian," "whose custodian is unable to

provide him with adequate care," who is "dependent upon the
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public for support," is "destitute," or is "homeless." Some
states include within their dependency jurisdiction cases in
which parents or other legal custodian cannot provide adequate
care because of the special condition of the parent/custodian or
child. The trend among the states, however, is to abolish depen-
dency jurisdiction, a trend reflected by the major standard
setting organizations: National Conference of Commissioners on

Uniform State Laws, Uniform Juvenile Court Act (1968); Wational

Council on Crime and Delinquency, Standard Juvenile Court Act

{1959); W. Sheridan, Model Acts for Family Courts and State-Local

Children's Programs (1975). See also American Justice Institute,

National Task Force to Develoo Standards and Goals for Juvenile

Justice and Delingquency Prevention, 6 Abuse and Neglect pp. 5-7

(1976). The need for eliminating poverty as a ground for a
dependency finéing has been affirmed in numerous cases in which
the courts have concluded that poverty is an insufficient basis
for a dependency adjudication., |

Despite the growing tendency to remove dependent children
from the jurisdiction of the courts, a number of states have not
yet taken the step. Two factors are important in the decision to
maintain jurisdiction. Some states make no provision for volun-
tary placements of children with agencies. As a result, certain
agencies will accept children only if a placement is ordered by
the court, i.e. after a finding of dependency. Additionally,

eligibility for federal matching funds for foster care may depend

upon court ordered removal of a child from the home.
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Termination of Parental Rights

The severing of all parental rights and interests in a
child, past, present and future, is commonly known as termination
of parental rights. While some state codes include separate
chapters dealing with termination, most include it as a section
or subsection of the neglect chapter. The grounds for termina-
tion may in large part duplicate the neglect provisions, but

usually further require that the detrimental condition has con-

tinued for some period of time, or is incapable of resolution

within the foreseeable future.

As with neglect provisions, termination statutes are written
in broad language which allows judges considerable latitude in
reaching a decision. These statutes typically include abandon-
ment, parent's mental incapacity or deficiency, repeated or
continuing neglect, parental unfitness, and failure to provide
support when figéncially able to do so as grounds for termina-
tion.

Despite the drastic result of termination, the ability to
completely sever parental rights is viewed as necessary under
certain circumstances. Termination is required before a child

can be adopted and is, therefore, necessary in order to provide

for the permanent placement of a child.

Statutory Survey

A brief survey of a sample of jurisdictional‘statutes re-
veals that most of them suffer from the vagueness problems dis-

cussed supra.
58

Rhode Island §14-1-3, provides in part:
B. The terms "dependent" and/or "neglected" when
applied to a child shall mean and include any child -
Who is homeless or destitute or abandoned or de-
pendent upon the public for support, or who has not the
parental care or guardianship or who habitually begs or
receives alms, or whose home, by reason of neglect,
cruelty, drunkenness or depravity on the part of the
parent or parents having custody or control of such
child is an unfit place for such child, or any child
under eight (8) years of age found peddling in the
streets . . .
R.I. Gen. Laws §14-1-3 (Comm. Supp. 1978). The provision is
devoid of any requirement that>there be an imminent sericus harm
to the health or welfare of the child and, instead, allows for
expression of wvalue judgments which may be culturally or econom-
ically based.
The Alabama Code, after listing several specific conditions
which may lead to dependency jurisdiction, provides that a depen-
dent child is one:

"m. Who for any other cause is in need of care and
protection of the state;"

This language places no limitation on the judges' exercise of
discretion. Ala. Code §12-15-1(10) (M) (Comm. Supp. 1978).

The Idaho Child Protective Act confers jurisdiction as fol-
lows:

16-1603. Jurisdiction of the court. - Except as
otherwise provided herein, the court shall have ex-
clusive original jurisdiction in proceedings concerning
any child living or found within the state;

(a) who is neglected, abused or abandoned by his

parents, guardian or other legal custodian, or who is
homeless; or
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and,

(b) whose parent or other legal custodian fails
to provide a stable home environment. In considering
the child's home environment, the court shall determine
if the parent or other legal custodian is unable to
provide such environment by reason of immaturity or
emotional, mental, or physical disability. [T.C.,
§16~1603, as added by 1976, ch. 204, §2, p.732.]

provides in part the following definitions:

16-1602. Definitions. - For purposes of this act:

{a) "Abused" means any case in which a child has
been the victim of conduct resulting in skin bruising,
bleeding, malnutrition, sexual molestation, burns,
fracture of any bone, subdural hematoma, soft tissue
swelling, failure to thrive or death, and such con-
dition or death is not justifiably explained, or where
the history given concerning such condition or death is
at variance with the degree or type of such condition
or death, or the circumstances indicate that such
condition or death may not be the product of an ac-
cidental occurrence.

(b) "Abandoned" means the failure of the parent
to maintain a normal parental relationship with his
child, including but not limited to reasonable support
or regular personal contact. Failure to maintain this
relationship without just cause for a period of one (1)
year shall constitute prima facie evidence of aban-
donnent.

(n) "Neglected child" means a child:

(1) who 1is without proper parental care and
control, or subsistence, education, medical or other
care or control necessary for his well being because of
the conduct or omission of his parents, guardian or
other custodian or their neglect or refusal to provide
them; provided, however, no child whose parent or
guardian chooses for such child treatment by prayers
through spiritual means alone in lieu of medical treat-
ment, shall be deemed for that reason alone to be ne-
glected or lack parental care necessary for his health
and well being, but further provided this subsection
shall not prevent the court from acting pursdant to
section 16-1616, Idaho Code; or

(2) whose parents, guardian or other custodian
are unable to discharge their responsibilities to and
for the child because of incarceration, hospitaliza-
tion, or other physical or mental incapacity; or
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_ {3) who has been placed for care or adoption in
violation of law.

Idaho Code §16-1602 to 16-1603 (Comm. Supp. 1979).

While this statute does incorporate more specificity, it
retains such subjective terms as "a stable home environment."” 1In
addition, the definition of "abandoned" and "neglected child"
contain no reference to a harm to the child.

Iowa and New York both provide fairly good examples of
specific objective criteria for exercising dependency juris-

diction. Iowa Juvenile Code Section 232,2(5) defines a "child in

need of assistance":

_5. fchild in need of assistance" means an un-
married child:

Qe Whose parent, guardian or other custodian has
abandoned the child.

b, Whose parent, guardian or other custodian has
physically abused or neglected the child, or is immi-
nently likely to abuse or neglect the child.

C. Who has suffered or is imminently likely to
suf fer harmful effects as a result of:

(1) Conditions created by the child's parent,
guardian, custodian; or

(2) the failure of the child's parent, quardian,
or custodian to exercise a reasonable degree of care in
supervising the child.,

» d. Who has been sexually abused by his or her
parent, guardian, custodian or other member of the
household in which the child resides.

e. Who is in need of medical treatment to cure,
alleviate, or prevent serious physical injury or ill-
hess and whose parent, guardian or custodian is unwil-
ling or unable to provide such treatment.

. £. Who is in need of treatment to cure or al-
1§v1ate serious mental illness or disorder, or emo-
t%onal damage as evidenced by severe anxiety, depres-
sion, withdrawal or untoward aggressive behavior toward
§e1f or others and whose parent, guardian, or custodian
is unwilling or unable to provide such treatment.

g Whose parent, guardian, or custodian fails to
exercise a minimal degree of care in supplying the
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child with adequate food, clothing or shelter or re-
fuses other means made avallable to provide such es-
sentials,

h. Who has committed a delinguent act as a
result of pressure, guidance, or approval from a par-
ent, guardian, or custodian.

i, Who has been the subject of or a party to
sexual activities for hire or who poses for live dis-
play or for photographic or other means of pictorial
reproduction or display which is designed to appeal to
the prurient interest and is patently offensive; and
taken as a whole, lacks serious literary, scientific,
political or artistic value. .

Jo Who is without a parent, guardian or other
custodian,

k. Whose parent, guardian, oxr other custodian
for good cause desires to be relieved of his or her
care and custody.

1. Who for good cause desires to have his or her
parents relieved of his or her care and custody.

Code Ann. §232.2(5) (West) (Comm. Supp. 1978-79).
New York Family Court Act:
+ §1012. NDefinitions

When used in this article and unless the specific
"context indicates otherwise:

(a) "Respondent" includes any parent or other

person legally responsible for a child’s care who isg
alleged to have abused or neglected such ¢hild;

(b) "Child" means any person or pegrsons alleged
to have been abused or neglected, whicliever the case
may be; )

(c) "A case involving abuse" means any proceeding
under this article in which there are allegations that
one or more of the children of, or the legal responsi-
bility of, the respondent are abused children;

(d) "Drug" means any substance defined as a
controlled substance in section thirty-three hundred
six of the public health law;

(e) "Abused child"means a child less than eigh-
teen years of age whose parent or other person legally
responsible for his care:

(i) inflicts or allows to be inflicted upon such
child physical injury by other than accidental means
which causes or creates a substantial risk of death, or
serious or protracted disfigurement, or protracted
impairment of physical or emotional health or pro-
tracted loss or impairment of the function of any
bodily organ, or
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(ii) creates or allows to be created a substantial
risk of physical injury to such child by other than
accidental means which would be likely to cause death
or serious or protracted disfigurement, or protracted
impairment of physical or emotional health or pro-
tracted loss or impairment of the function of any
bodily organ, or

(iii) commits, or allows to be committed, a sex
offense against such child, as defined in the penal
law, provided, however, that the corroboration require-
ments contained therein shall not apply to proceedings
under this article.

(f) "Neglected child"means a child 1less than
eighteen years of age

(i) whose physical, mental or emotional condition
has been impaired or is in imminent danger of becoming
impaired as a result of the failure of his parent or
other person legally responsible for his care to exer-
cise a minimum degree of care

(A) in supplying the child with adequate food,
clothing, shelter or education in accordance with the
provisions of part one of article sixty-five of the
education law, or medical, dental optometrical or
surgical care, though financially able to do so or
offered financial or other reasonable means to do so;
or

(B) in providing the c¢hild with proper super-
vision or guardianship, by unreasonably inflicting or
allowing to be inflicted harm, or a substantial risk
thereof, including the infliction of excessive corporal
punishment; or by using a drug or drugs; or by using
alcoholic beverages to the extent that he loses self-
control of his actions; or by any other acts of a
similarly serious nature requiring the aid of the
court; or

(ii) who has been abandoned, in accordance with
the definition and other criteria set forth in subdi-
vision five of section three hundred eighty-four-b of
the social services law, by his parents or other person
legally responsible for his care.

(g) "Person legally responsible" includes the
child's custodian, guardian, any other person respon-
sible for the child's care at the relevant time.
Custodian may include any person continually or at
regular intervals found in the same housshold as the
child when the conduct of such person causes or con-
tributes to the abuse or neglect of the child.

(h) "Impairment of emotional health" and "im-
pairment of mental or emotional condition" includes a
state of substantially diminished psychological or
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intellectual functioning in relation to, but not limi-
ted to, such factors as failure to thrive, control of
aggressive or self-destructive impulses, ability to
think and reason, or acting out or misbehavior, in-
cluding incorrigibility, ungovernability or habitual
truancy; provided, however, that such impairment must
be clearly attributable to the unwillingness or in-
ability of the respondent to exercise a minimum degree
of care toward the child,

(i) "Child protective agency" means any duly
authorized society for the prevention of cruelty to
children or the child protective service of the ap-
propriate local department of social services or such
other agencies with whom the local department has
arranged for the provision of child protective services
under the local plan for child protective services.

N.Y. Family Court Act §1012 (McKinney) (Comm. Pocket Part

e

1978~79) . T

The Model Juvenile Court Act, "Child in Need of Caré™ - -

provides as follows:

pPiersma, Ganougis and Kramer, The Juvenile Court:

Section 1 (2) defines a "Child in WNeed of Care" as a
child:
"(A) Whose parent or guardian inflicts, attempts
to inflict, or allows to be inflicted as a
result of inadequate supervision physical
injury wupon the child which seriously en-
dangers the physical health of that child;
(B) Whose physical or mental' condition is sub-
stantially impaired as a result of the re-
fusal or neglect of his parent or guardian to
supply the child with necessary food, clo-~
thing, shelter, medical care, or education,
or as a result of the parent's or guardian's
imposition of cruel punishment;
(C) Who is without necessary food, clothing,
shelter, medical care, education, or super-
vision because of the disappearance or the

prolonged absence of his parent or guardian.”

Current Prob-~

lems, Legislative Proposals and a Model Act, 20 St. Louis U.L.J.

1,

88 (1975). (See n. 17).
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FOOTNOTES

1. The following jurisdictions continue to include status
offense behavior in the delinquency category: Connecticut,
Connecticut General Statutes Annotated, Title 46, Ch. 815t,
§46(b)=-120 (1979) (See Subst. Senate Bill No. 1619 pending at the
time of preparation of this text); Indiana, Burn's Indiana Stat-
utes Annotated, Title 31, Article 6, §31-6-4-1(a)(2-5) (1978);
Minnesota, Minnesota Statutes Annotated §260.015(5)(c) & (4)
(1979) ;and West Virginia, West Virginia Code, Ch. 49 §49-1-1
(1979). See also Georgia, Code of Ga. Ann, Title 24A,
824A-401(e)(3) (1979) (patronizing bar and possessing alcoholic
beverages included within delinquency category).

2. Alabama, Alabama Code Vol. II §12-15-1(4)(9) 1979;
Georgia, §24A-401(g)(8); Arkansas, Arkansas Statutes Annotated
Title 45, Ch. 4, §45-603(3)(c) (1979); Mississippni, S.B.2364
(Youth Court Act Uncodified at present time) (1979); New Hampshire,
New Hampshire Revised Statutes Annotated, §169-D: 2{(IV)(d) (1979);
New Mexico, New Mexico Statutes Annotated, Ch. 13, Article 14,
§13~14-28 (1979); New York, McKinney's Consolidated Laws of New
York Annotated Book 29A Family Court Act §§731 & 732 (1978-79); )
North Dakota, Century Code North Dakota, Title 27 Ch., 27-20-02(4)(4)
(1979); Tennessee, Tennessee Code Annotated, Title 37, Ch. 2,
§37-202(5) (iv) (1978); and Virginia, Code of Virginia, Title
16.1, Ch. 11, §16.1-228(F)(4)(iii) (1979). For jurisdictions
which permit the court to suspend adjudication proceedings if it
is not clear whether a child is in need of care or rehabilita-
tion, see, California, California Welfare and Institution Code
§725(a) (1979); and Florida, Florida Statutes Annotated, Title V,
Ch. 39, §39.409(2), (1979).

3. Colorado, Colorado Revised Statutes, Title 19,
§19~1~103(20) (e) (1978); Delaware, Delaware Code Annotated, Title
10, §901(7) & (8) (1978); Pennsylvania, Pennsylvania Consolidated
Statutes Annotated, Title 42, Ch. 63, §6302 (1979); Maine, Maine
Revised Statutes Annotated, Title 15, ¢h, 511, §§3501~3508 (1978);
Washington, Revised Code of Washington Annotated, Title 13,
§814-34 (1979); Iowa, Iowa Code Annotated, Ch. 231, §§8232.127(b)

& (c) (1979).

4. Mississippi, Art. I, Section 3; Pennsylvania, §6302;
Arizona, Arizona Revised Statutes Annotated, §8-201(10)(c) (1979);
Wisconsin, West's Wisconsin Statutes Annotated, Title VII, Ch.,

48, §§48.12, 48.,13(12) (1979). See also Piersma, Ganousis and
Kramer, The Juvenile Court: Current Problems, Legislative Pro-
posals and a Model Act, 20 St. L.U.L.J. 1 (1975) ("Juvenile
offender" means a child 10 years of age or older . . « + o) P.88.
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5. Towa, §232.2{5){(h); Alaska, §47.10.010(2) (C-E); and
GEOIQE, §24A-40lo

6. Minnesota, §260.015(10)(L); Georgia, §24A-401.

7 Alabama, 12-15-1(9); D.C., District of Cglumbia Code,
Title 16, Ch. 23 §16-2301(8)(B) (1978); New Hampshire, §169-B:2(II);
New Mexico, §13-14-28; New York, §§731 & 732; North Dakota,
§27-20-02(3); Pennsylvania, §6302; Tennessee, §37-202(4).

8. Background material for this section was drawn from F.
Miller, et. al., The Juvenile Justice Process (1976).

9. Towa Code Ann. §232.2 (1969); Md, Code Ann. art. 26,
§70~-1 (Supp. 1971). Accord, Ariz. Rev. Stat. Ann. §8-201 (Supp.
1972); N.M. Stat. Ann. §13-8-26 (1968); S.C. Code Ann. §15-1103
(1962); W. Va. Code Ann. §49-1-4 (1966).

10. N.J. Rev. Stat. §2A:4-14 (Supp. 1972).

11. Pa. Stat. tit. 11, $243 (1965). Accord, Del. Code Ann.
tit. 10, §901 (1953); S.C. Code Ann. §15-1103 (1962).

12. Ind. Stat. Ann. §9-3204 (Supp. 1972).
13. Me. Rev. Stat. Ann. tit. 15, §2552 (1965).
14, Miss. Code Ann. §7185-02 (Supp. 1972).

15. In some states, status offenses can be esca}atgd iptp
delinquent acts. For example, Ohio's juvenile code dlstlpgu%shes
"unruly" from "delinquent” children. Includedf though, Wlthln
the definition of "delinguent child" is any.chlld "who"v1olates
any lawful order of the court made under this chapter. 0.C.R.
ann., Title 21, Ch. 2151, §2151.02{B).. Also, the stgtgte pro-
hibits placement of an "anruly" child in a gtate tralnlng_schqol,
except if, after disposition, the court finds tha? the ?hlld.ls
not amenable to treatment under one of the authorized disposi-
tions for "unruly" children. §2151.354. Thus, an adjudicated
status offender who violates the terms of plubqthn through_
continued non-delinguent misbehavior can be adjudicated delin-
quent and placed in a secure facility.

A current Ohio proposed code, S.B. 106 (113t@ General As-
sembly, 1979-1980}, specifically exclude§ "violations of cou?t
order= made as dispositions of unruly children” from th.de%ln-
quent child definition. Id. See 2151.24. This provision 1s a
good example of concise legislative drafting to insure that the
mandates of the Juvenile Justice and Delinquency Prevention Act
which prohibit the secure confinement of status offenders will be

accompliched.
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16. "Put into a juvenile justice setting, the labeling
theory works thus: The child commits a deviant act, whether it
is an act which would be a crime if committed by an adult or
simply one of the various "status offenses." If the deviant act
goes officially unnoticed--the petty theft is not discovered, the
unauthorized absence from schcol is not detected, etc.-—-the child
comes to regard it as outside of his normal behavior pattern. He
or she eventually grows out of his deviant behavior and becomes a
law abiding member of society., If, on the other hand, the devi-~
ant act is discovered and does produce some official response,
the labeling process begins. The child is brought into the
juvenile justice system and receives his label--either delinquent
or status offender. He or she comes to see the act, and as the
labeling process proceeds, eventually himself or herself, as bad.
This negative self-image is further reinforced by the rejections
and other consequences produced by the stigma attached with the
label until the particular youth becomes convinced he or she is
not suited to associate with the "normal" members of society. He
or she then begins to associate with others who carry the same
stigma, closing more doors to acceptable behavior and facilitat-
ing the learning of new and different types of deviance. The
child's alienation from the rest of the community is intensified
by confusion over the court process and by feelings that he or
she has been treated unfairly by adult society. This is especial-
ly true where a child has been treated like a delinquent, even
though he or she has committed no crime." National Institute for
Juvenile Justice, Office of Juvenile Justice and Delinguency

Prevention. Jurisdiction -- Status Offenses (1977) p.7. See
also Mahoney, "The Effects of Labeling on Youths in the Juvenile
Justice System: A Review of the Evidence," 8 Law and Soc. Rev.
583 (1974).

17. National Juvenile L.aw Center Model Juvenile Court Act

Section 1. DPDefinitions
(1} "Child" means a person under 18 years of age.
(2) "Child in Need of Care" means a child:

(A) Whose parent or guardian inflicts,
attempts to inflict, or allows to be
inflicted as a result of inadequate
supervision physical injury upon the
child which seriously endangers the
physical health of that child;

(B) Whose physical or mental condition is
substantially impaired as a result of
the refusal or neglect cf his parent or
guardian to supply the child with ne-~
cessary food, clothing, shelter, medical
care, or education;, or as a result of
the parent's or guardian's imposition of
cruel punishment;
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(C) Who is without necessary food, clothing
shelter, medical care, education, or
supervision because of the disappearance
or the prolonged absence of his parent
or guardian.

(3) ™"Juvenile Offender" means a child 10 years of
age or older who commits an act, which if committed by
an adult, is designated a crime under state law or
municipal ordinance, other than a violation of (traffic
offenses).

Section 2. Jurisdiction
(1) The juvenile court has exclusive original
jurisdiction in proceedings in which a child is alleged
to be a youthful offender or a child in need of care.
(2) Jurisdiction of the Jjuvenile court is ter-
ninated upon:

(A) An order of the court terminating jur-
isdiction.

(B) An order of the court under section 13
transferring jurisdiction to a criminal
court,

(C) The expiration of the dispositional time
limit prescribed in section 16.

The Model Act is set forth in Piersma, Ganousis and Kramer,
The Juvenile Court: Current Problems, Legislative Proposals

and a Model Act, 20 St. Louis U.L.J. 1 (1975).,

18, See Office of Juvenile Justice and Delinguency Pre-
vention, Alternative Education Options (Jan. 1979) and Com=-
munity Alternatives (Feb. 1978); Hickey, Wm., "Programs for

Juvenile Status Offenders," NCCD Criminal Justice Abstracts Vol.
II, No. 2 pp.275-306 (1979),

The Youth Center of the National Council on Crime and Delin-
quency (NCCD) in Hackensack, N.J. maintains a data bank of infor-
mation on over 500 community-based youth programs for both juve-
nile delinquents and status offenders. The system, Alternative
Information and Referral Service (AIRS), has been developed
primarily by mail survey. The National Youth Work Alliance
(NYWA), 1346 Connecticut Ave., N.W., Wash., D.C, 20036, is also a
good source for information regarding the types and ranges of
community alternatives and guides for immplementing alternative
programs,

19. See also Calif. Welfare and Institution Code §601.1;
601.2 (West Supp. 1979) (Habitual truants, prior to referral to
juveaile court, shall be referred to school attendance review
boards).
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20, Compare the Iowa code with the Virginia "Child in Need
of Services" statute which conditions adjudication on the serious-
ness of the problems., Code of Virginia, Title 16.1, Ch. 11
§16.1~-228(F) (1979):

Fe. "Child in need of Services" means:

1. A child who while subject to compulsory
school attendance is habitually and without Jjusti-
"fication absent from school; or

2. A child who is habitually disobedient of the
reasonable and lawful commands of his or her parent,
guardian, legal custcdian or other person standing in
loco parentis; or

3. A child who remains away from or habitually
deserts or abandons his or her family; or

4, A child who commits an act, which is other-
wise lawful, but is designated a crime only if commit-
ted by a child.,

Provided, however, to find that a child falls
within any of classes 1, 2 or 3 above (i) the con-
duct complained of must present a clear and sub~
stantial danger to the child's life or health or (ii)
the child or his or her family must be in need of
treatment, rehabilitation or services not presently
being received and (iii) the intervention of the court
must be essential to provide the treatment, rehabil-
itation or services needed by the child or his or her
family. (emphasis added).

2l1. See Mich H.B. 4774, §116 appended to this chapter.
~ See also Washingtei: code in Appendix. '
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STATUS OFFENSE JURISDICTION
IN MAINE
Me. Rev. Stat. Ann. Tit. 15 §3501 et. seg. (1979)

§3501. Interim Care

1. Interim care. A juvenile may be taken into interim
care by'a law enforcement officer without order by the court when
the officer has reasonable grounds to bhelieve that:

A, The juvenile is abandoned, lost or seriously
endangered in his surroundings and that immediate
removal is necessary for his protection; or
B. The juvenile has left the care of his parents,
guardian or legal custodian without the consent of such
person.
_ 2. Limit. Under no circumstances shall any juvenile taken
into interim care be held involuntarily for more than 6 hours,
_ 3. Interim care, police record. The taking of a juvenile
into interim care pursuant to this section is not an arrest and
shall not be Qesignated in any police records as an arrest.
' 4. 'Notlfication of parents, guardian or custodian. When a
juvenllg 1s taken into interim care, the law enforcement officer
or thg intake worker shall, as soon as possible, notify the
juvenile's parent, guardian, or legal custodian of the juvenile's
whereabouts and of the name and telephone number of the intake
worker.who has been contacted. If a parent, guardian or legal
custodian cannot be located, such notification shall be made to a
person with whom the juvenile is residing.

5. Interim care, placement.

A, When a law enforcement officer takes a juvenile

into interim care, the officer shall contact an intake

worker who shall designate a place where the juvenile

will be held. .

B. The law enforcement officer shall take the juven-

i1le to the intake worker or to the placement specified

by the intake worker without unnecessary delay.

. An intake worker shall refer juveniles taken into

interim care only to a shelter care facility duly

licensed by the Department of Human Services.
7. Interim care, restriction on placement and transpor-

A, A child taken into interim care shall not be
placed in a jail or other secure correctional facility
1nten@ed or used to detain adults accused or convicted
gf crimes or juveniles accused or adjudicated of juven-
ile crimes,

B. Notwithstanding paragraph A, a juvenile taken into
interim care may be held, if no other appropriate
placement is available, in the public sections of a
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jail or other secure correctional facility if there is
an adequate staff to supervise the juvenile's activi-
ties at all times.

C. To the extent practicable, a juvenile taken into
interim care shall not be placed or transported in any
police or other vehicle which at the same time contains
an adult under arrest,

8. Interim care, voluntary services. An intake worker
shall offer, and encourage the juvew'‘le and his family, guardian
or legal custodian to voluntarily acespt, social services.,

9. Interim care, identification of juvenile. No finger-
prints of a juvenile taken into interim care pursuant to this
section may be obtained from the juvenile. Solely for the pur-
pose of restoring a juvenile to his residence, the juvenile's
name, address, photograph and other reasonably necessary infor-
mation may be obtained and transmitted to any appropriate person
Oor agency.

§3502, The Department of Mental Health and Corrections;
24-hour referral services

1. Emergency placement decisions. The Department of
Mental Health and Corrections shall provide for a placement
referral service, staffed by intake workers for 24 hours a day.
This referral service shall make emergency placement decisions
pursuant to the provisions of the Part for all juveniles referred
to it by law enforcement officers.

2. Provision of shelter and detention placements.

A. Within the limits of available funding it shall be
the responsibility of the department of Human Services
to provide the foster home, group care home, and other
shelter and non-secure detention placements necessary
for the emergency placements described in subsection 1.
Such emergency placements will be arranged by intake
workers.and Department of Human Services personnel
according to procedures and standards jointly adopted
by the Department.of Mental Health and Corrections and
the Department of Human Services, pursuant to Title 34,
section 267.

B. Within the limits of available funding it shall be
the responsibility of the Department of Mental Health
and Corrections to ensure the provision described in
subsection 1.

§3503. Juveniles, voluntary return home

If a juvenile who has been taken into interim care under the
provisions of section 3501 and his parents, guardian or legal
custodian agree to the juvenile's return home, the parents,
guardian or legal custodian shall cause the juvenile to be trans-
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ported home as soon as practicable. If the parents, guardian or
legal custodian fail to arrange for the transportation of the
juvenile, he shall be transported at the expense of the parents,
guardian or legal custodian.

§3504. Runaway juveniles, shelter and family seryices needs
assessment

If the juvenile refuses to return home and is under the age
of 16 years, and if no other living arrangemehts agreeable to the
juvenile and to the parent, guardian or custodian can be made, an
intake worker shall offer the juvenile shelter in a licensed
emergency shelter care facility, licensed group home or licensed
foster home which is located as close as possible to the resi-
dence of the parent, guardian or custodian. The intake worker
shall also refer the minor and his family to the Department of
Human Services for a family services needs assessment.

Nothing in this section shall be interpreted as interfering
with the right of a parent, gquardian or legal custodian to exer-
cise control over and take custody of his child.

§3505. Runaway juveniles, neglect petition

1. Filing of petition. Notwithstanding the provisions of
section 3504, if the juvenile is 16 years of age or older, and
tlhhe juvenile refuses to return home and the parents, guardian or
custodian refuse to permit the juvenile to remain away from home,
counsel shall bhe appointed for the juvenile and the juvenile may
file with the District Court a petition for emancipation. The
court shall schedule a hearing date and shall notify the parent,
guardian or custodian of the date of the hearing, the legal
consequences of an order of emancipation, and their rights tc be
represented by legal counsel and to present evidence at the
hearing. The court shall grant an order of emancipation if it
finds that the juvenile is sufficiently mature to assume respon-
sibility for his own care and that it is in thejuvenile's best
interests for him to do so,

2. Plan for care. Before the court grants a petition for
emancipation it must review and approve the juvenile's plans for
room, board, health care and education, vocational training or
employment. The plan must identify the community resources and
agencies necessary to assist in the juvenile's emancipated life
and must demonstrate that these agencies have agreed to prowide
such support.

3. Denial of petition. If the court denies the petition,
it may recommend that the Department of Human Services provide
continued services and counseling to the family.
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§3508. Responsibility of the Department of Human Services

1. General services responsibility. Within the limits of
available Ffunding, the Department of Human Services shall have
responsibility for providing substitute care placemen@s and
offering necessary supportive and rehabilitative services to
runaway juveniles and their families.

2. Protective services. All runaway cases referred to the
Department of Human Services shall be reviewed by the department
to determine whether a petition for protective custody, pursuant
to Title 22, chapter 1055, should be filed.

M.S.R.A., Title 22, Chapter 1051

§3701. Definitions

As used in this part, unless the context or other definition
otherwise indicates, the following words shall have the following
meanings:

1. Child. "Child" or "minor" means any person who has not
attained the age of 18 years. _

2. child at risk. "Child at risk" means ‘a child who is or
is alleged to be abused, neglected, abandoned, exploited, or a
runaway from home. This definition shall not be const;ued to
mean that the department has no responsibility to provide ser-
vices to a child who is affected by other handicapping conditions
or other adverse circumstances in combination with the conditions
and circumstances included in the definition. .

3. Family in crisis. "Family in crisis" means a family in
which one or more members is a child at risk.

§3702, Goals, objectives, priorities and services

1. Goals. The department shall have the following goals
when it provides services to children at risk, familieg in crisis
and other categories of children and families who receive ser-
vices under this part: ' . .

A, To prevent the development 'of circumstances which
are detrimental to children;

Be. To promote the kind of family life that encourages
the wholesome development of children; and

C. To promote the welfare of children.

2. Objectives and priorities. In working toward the
attainment of the goals in subsection 1, the departmgnt shgll,
where possible and where applicable, have the followlng objec-
tives in the following order of priority:

A. To support and reinforce parental care;
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B. To supplement parental care; and
C. To substitute, in whole or in part, for parental
re.

sase 3. Services. In working toward the attainment of the
goals in subsection 1, the department shall also have the follow-
ing objectives: . _ .

A. To strengthen the care and services it pr9v1des by

cooperating and coordinating its own efforts with the

efforts of other agencies which provide care and ser-

vices to children at risk and families in crisis; and

B. To increase the efficiency and effectiveness of

protective services, substitute shelter services and

residential treatment services.
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MICHIGAN PROPOSAL, H.B. NO. 4774.(1979)

PART 4
SEC. 111. THIS PART SHALL APPLY ONLY TO FAMILY [N NEED OF SERVICES
PROCEEDINGS.
SEC. 112, AS USED IN THIS PART:

(A) ‘''FOSTER CARE'' MEANS A FOSTER FAMILY HOME, A FOSTER FAMILY GROUP
HOME, CR A CHILD CARING INSTITUTION AS DEFINED IN ACT NO. 116 OF THE PUBLIC
ACTS OF 1§73, AS AMENDED, BEING SECTIONS 722.111 TO 722.128 OF THE MICHIGAN
COMPILED LAWS, AND LICENSED BY THE DEPARTMENT OF SOCIAL SERVICES. ''FOSTER
CARE'" DOES NOT INCLUDE A PHYSICALLY RESTRICTIVE FACILITY.

{(8) "FOSTER FAMILY HOME' AND "'FOSTER FAMILY GROUP HOME'' SHALL HAVE‘THE
MEANINGS ASCRIBED TO THOSE TERMS IN SECTION 1 OF ACT NO. 116 OF THE PUBLIC
ACTS OF 1973, AS AMENDED, BEING SECTION 722.111 OF THE MICHIGAN COMPILED LAWS.

SEC. 113. THE JUVENILE COURT HAS JURISDICTION OF THE FOLLOWING FAMILY
IN NEED OF SERVICES PROCEEDINGS:

(A) PROCEEDINGS iN WHICH A MINOR LESS THAN 17 YEARS OF AGE IS ALLEGED
TO HAVE DESERTED HIS OR HER HOME WITHOUT SUFFICIENT CAUSE.

(B) PROCEEDINGS IN WHICH A MINOR LESS THAN 16 YEARS OF AGE 1S ALLEGED
TO HAVE WILFULLY AND REPEATEDLY TRUANTED FROM SCHOOL.

(C) PROCEEDINGS IN WHICH THERE ALLEGEDLY IS A BREAKDOWN IN THE
PARENT-CHILD RELATIONSHIP BASED ON THE PARENT'S OR PARENTS' REFUSAL TO
PERMIT A MINOR LESS THAN 18 YEARS OF AGE TO LIVE WITH THE PARENT OR PARENTS
OR BASED ON THE MINOR'S REFUSAL TO LIVE WITH HIS OR HER PARENT OR PARENTS.

SEC. 114. EXCEPT AS OTHERWISE PROVIDED IN SECTIONS 115 TO 123 OF
THIS CHAPTER, THE RIGHTS AND PROCEDURES APPLICABLE TO A JUVENILE OFFENDER
PROCEEDING UNDER PARTS 1 AND 3 OF THIS CHAPTER ARE APPLICABLE TO A PROCEEDING
CONDUCTED UNDER THIS PART.

SEC. lds. (1) A COMPLAINT BASED ON SECTION 113(A) OF THIS CHAPTER MAY
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BE FILED IN THE JUVENILE COURT BY THE MINOR, THE MINOR'S PARENT, GUARDIAN,
OR CUSTODIAN, A LAW ENFORCEMENT OFFICIAL ACTING JOINTLY WITH A DEPARTMENT OF
SOCIAL SERVICES OFFICIAL, OR A LAW ENFORCEMENT OFFICIAL ACTING WITH THE
APPROVAL OF THE JUVENILE COURT.

(2) A COMPLAINT BASED ON SECTION 113(B) OF THIS CHAPTER MAY BE FILED IN
THE JUVENILE COURT BY THE MINOR OR THE MINOR'S PARENT, GUARDIAN, OR CUSTODIAN.
A COMPLAINT BASED ON SECTION 113(B) OF THIS CHAPTER MAY BE FILED BY AN
OFFICIAL OF THE APPROPRIATE SCHOOL DISTRICT ONLY IF THE COMPLAINT 1S ACCOM™
PANIED BY AN AFFIDAVIT IN WHICH THE SCHOOL OFFICIAL SWEARS TO BOTH OF THE
FOLLOWING:

(A) THE SCHOOL OFFICIALS HAVE FOLLOWED THE PROCEDURES ESTABLISHED BY
SECTIONS 1586 TO 1587 OF ACT NO. 451 OF THE PUBLIC ACTS OF 1976, BEING
SECTIONS 380.1586 TO 38G.1587 OF THE MICHIGAN COMPILED LAWS.

(B) THE PARENT, GUARDIAN, OR CUSTODIAN HAS ATTEMPTED COMPL I ANCE WITH
THE NOTICE GIVEN UNDER SECTION 1587 OF ACT NO. 451 OF THE PUBLIC ACTS OF
1976, BEING SECTION 380.1587 OF THE MICHIGAN COMPILED LAWS, OR IF NOT, THE
SCHOOL OFFICIALS HAVE FILED A COMPLAINT UNDER SECTION 1588 OF ACT NO. 453
OF THE PUBLIC ACTS OF 1976, BEING SECTION 380.1588 OF THE MICHIGAN COMPILED
LAWS.

(3) A COMPLAINT BASED ON SECTION 113(C) OF THIS CHAPTER MAY BE FILED
IN THE JUVENILE COURT BY A PARENT, IF THAT PARENT REFUSES TO PERMIT THE
MINOR TO LIVE WITH THE PARENT. A COMPLAINT BASED ON SECTION 113(C) OF THIS
CHAPTER MAY BE FILED IN THE JUVENILE COURT 8Y A MINOR, IF THE MINOR REFUSES
TO LIVE WITH HIS OR HER PARENT OR PARENTS. THE COMPLAINANT MAY WITHDRAW A
COMPLAINT FILED UNDER TH!S SUBSECTION AT ANY TIME.

SEC. 116. (1) THE JUVENILE COURT SHALL DISMISS A COMPLAINT FILED

UNDER THIS PART UNLESS THE JUVENILE COURT FINDS CLEAR AND CONVINCING EVIDENCE
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OF BOTH OF THE FOLLOWING:

(A) THE COMPLAINANT AND RESPONDENT HAVE EXHAUSTED OR REFUSED ALL
APPROPRIATE AND AVAILABLE VOLUNTARY SERVICES. IN MAKING THIS FINDING, THE
JUVENILE COURT SHALL CONSIDER A REPORT WHICH SHALL BE SUBMITTED BY THE DEPART-
MENT OF SOCIAL SERVICES. |IF THE DEPARTMENT INDICATES THERE ARE GROUNDS FOR
FILING A COMPLAINT FOR A MINOR IN NEED OF CARE PROCEEDING UMDER PART 2 OF
THIS CHAPTER, A COMPLAINT FILED UNDER THIS SUBDIVISION SHALL BE DISMISSED.

(B) COURT INTERVENTION IS NECESSARY TO SECURE SERVICES, WHICH ARE
ACCESSIBLE TO THE JUVENILE COURT.

(2) EXCEPT AS PROVIDED IN SUBSECTION (3), THE JUVENILE COURT SHALL
DISMISS A COMPLAINT BASED ON SECTION 113(A) OF THIS CHAPTER, UNLESS THE
JUVENILE COURT IN ADDITION TO THE FINDINGS REQUIRED UNDER SUBSECTION (1),
FINDS CLEAR AND CONVINCING EVIDENCE THAT THE FILING OF THE COMPLAINT WAS
PRECEDED BY ALL OF THE FOLLOWING:

(A) THE MINOR AND FAMILY HAVE PARTICIPATED IN COUNSELING OR THE MINOR
HAS REFUSED TO PARTICIPATE IN FAMILY COUNSELING.

(B) THE MINOR HAS BEEN PLACED IN THE HOME OF A RELATIVE, IF AVAILABLE,
OR THE MINOR HAS REFUSED PLACEMENT IN THE HOME OF A RELATIVE.

(C) THE MINOR HAS SOUGHT ASSISTANCE AT A RUNAWAY OR SHELTER FACILITY
OR THE MINOR HAS REFUSED ASSISTANCE FROM A RUNAWAY OR SHELTER FACILITY.

(D) THE MINOR HAS BEEN PLACED IN FOSTER CARE OR THE MINOR HAS REFUSED

PLACEMENT IN FOSTER CARE.

(3) SUBSECTION (2) SHALL NOT APPLY TO A MINOR WHOSE RESIDENCE 1S NOT

IN THIS STATE.
(4) THE JUVENILE COURT SHALL DISMISS A COMPLAINT BASED ON SECTION 113(8)
OF THIS CHAPTER, UNLESS THE JUVENILE COURT, IN ADDITION TO THE FINDINGS RE-

QUIRED UNDER SUBSECTION (1), FINDS CLEAR AND CONVINCING EVIDENCE THAT THE
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FILING OF THE COMPLAINT WAS PRECEDED BY ALL OF THE FOLLOWING:

(A) THE SCHOOL OFFICIALS AND A PARENT, GUARDIAN, OR CUSTODIAN HAVE
HELD A MEETING ON THE MINOR'S TRUANCY OR THE PARENT, GUARDIAN, OR CUSTODIAN
HAS REFUSED TO ATTEND A MEETING.

(B) THE SCHOOL OFFIC!ALS HAVE PROVIDED AN OPPORTUNITY FOR EDUCATIONAL
COUNSELING TO THE MINOR TO DETERMINE WHETHER A CURRICULUM CHANGE WOULD
RESOLVE THE MINOR'S TRUANCY. IF THE SCHOOL DISTRICT PROVIDES AN ALTERNATIVE
EDUCATION PROGRAM, THE MINOR SHALL HAVE BEEN PROVIDED AN OPPORTUNITY TO
ENROLL IN THE ALTERNATIVE EDUCATION PROGRAM.

(C) THE SCHOOL OFFICIALS HAVE CONDUCTED AN EVALUATION, WHICH MAY
INCLUDE PSYCHOLOGICAL TESTING, OF THE MINOR TO DETERMINE WHETHER LEARNING
PROBLEMS MAY BE A CAUSE OF THE TRUANCY, AND IF SO, STEPS HAVE BEZN TAKEN TO
OVERCOME THE LEARNING PROBLEMS. IF THE MINOR HAS BEEN IDENTIFIED AS A

HAND | CAPPED PERSON ELIGIBLE FOR A SPECIAL EDUCATION PROGRAM UNDER ARTICLE 3

-

OF ACT NO. 451 OF THE PUBLIC ACTS OF 1976, AS AMENDED, BEING SECTIONS 380.1701
TO 380.1766 OF THE MICHIGAN COMPILED LAWS, THE MINOR SHALL HAVE BEEN ENROLLED

IN THE APPROPRIATE SPECIAL EDUCATION PROGRAM.

(D) A SCHOOL COUNSELOR, LOCAL OR INTERMEDIATE SCHOOL DISTRICT SOCIAL
WORKER, OR OTHER SCHOOL OFFICIAL HAS CONDUCTED AN INVESTIGATION TO DETERMINE
WHETHER SOCIAL PROBLEMS MAY BE A CAUSE OF THE TRUANCY, AND IF SO, APPROPRIATE
ACTION HAS BEEN TAKEN.

(E) THE SCHOOL OFFICIALS HAVE SOUGHT ASSISTANCE rROM APPROPRIATE

AGENCIES AND RESOURCES AVAILABLE TO THE SCHOOL DISTRICT. THIS ASSISTANCE

SHALL INCLUDE REFERRAL OF THE MATTER TO THE DEPARTMENT OF SOCIAL SERVICES
FOR THE PURPOSE OF IDENTIFY!NG THOSE AGENCIES AND RESOURCES.

(5) A HEARING CONDUCTED UNDER THIS SECTION SHALL BE OPEN TO THE PFUBLIC,
UNLESS THE RESPONDENT OBJECTS.
255 '79 74D
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SEC. 117. (1) A LAW ENFGRCEMEMT OFFICIAL WHO HAS REASONABLE GROUNDS

TO BELIEVE THAT A MINOR LESS THAN 17 YEARS OF AGE HAS DESERTED HIS OR HER

HOME WITHOUT SUFFICIENT CAUSE MAY TAKE THE MINOR iNTO CUSTODY.
(2) A MINOR WHOSE RESIDENCE IS IN THIS STATE MAY BE TAKEN INTQ CUSTODY 1
UNDER SUBSECTION (1) ONLY FOR THE FOLLOWING PURPOSES: %
(A) IF A COMPLAINT HAS NOT BEEN FILED UNDER SECTION 115(1) OF THIS
CHAPTER, TO RETURN THE MINOR TO H!S OR HER HOME OR TO TAKE THF MINOR TO A
RUNAWAY OR SHELTER CARE FACILITY LICENSED BY THE DEPARTMENT OF SOC)AL
SERVICES.

(8) IF A COMPLAINT HAS BEEN FILED UNDER SECTION 115(1) OF THIS CHAPTER,
TO TAKE THE MINOR TO THE JUVENILE COURT.

(3) A MINOR WHOSE RESIDENCE IS NOT IN THIS STATE MAY BE TAKEN INTO

CUSTODY UNDER SUBSECTION (1) ONLY FOR THE PURPOSE OF TAKING THE MINOR TO THE

JUVENILE COURT.
SEC. 118. IF A MINOR IS TAKEN TO THE JUVENILE COURT UNDER SECTION 117(2)
(B) OR (3) OF THIS CHAPTER, THE JUVENILE COURT MAY:
(A) DISMISS THE COMPLAINT. THE JUVENILE COURT SHALL DISMISS A COMPLAINT

FILED AGAINST A MINOR WHOSE RESIDENCE IS IN THIS STATE, IF THE REQUIREMENTS
OF SECTION 116(2) OF THIS CHAPTER ARE NOT MET.

(B) RELEASE THE MINOR, PEMDING A HEARING, IN THE CUSTODY OF A PARENT,
GUARDIAN, CUSTODIAN, OR RELATIVE TO BE BROUGHT BEFORE THE COURT AT A
DES IGNATED TIME.

(C) PLACE THE MINOR, PENUING A HEARING, IN A FOSTER FAMILY HOME,
FOSTER FAMILY GROUP HOME, OR RUNAWAY OR SHELTER CARE FACILITY.

| SEC. 119. (1) THE JUVENILE COURT MAY PLACE A MINOR WHO RUNS AWAY

FROM A PLACEMENT MADE UNDER SECTILON 118(C) OF THIS CHAPTER IN DETENTICWN .

FOR A REASONABLE TIME, NOT TO EXCEED 5 DAYS, EXCLUDING SUNDAYS AND HULIDAYS.
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SERVICE OF SUMMONS MADE AT LEAST 72 HOURS BEFORE THE DATE SET FOR HEARING IS
SUFFICIENT FOR A PROCEEDING BASED ON TH!S SUBSECTION.

(2) THE JUVENILE COURT SHALL OT PLACE THE MINOR IN DETENTICOM, UNLESS
THE COURT FINDS CLEAR AND CONVINCING EVIDENCE OF 1 OF THE FOLLZAING:

(A) THE MINOR PREVIOUSLY HAS RUN AWAY FROM A NONSECURE, CQURT-ORDERED

PLACEMEN: MADE UNDER SECTION 118(C) OR 123(2) OF THIS CHAPTER. DETEINTIONM

SHALL NOT BE ORDERED UNDER THiS SUBDIVISION IF fHE MINOR REMAINED IN THE
NONSECURE, COURT-ORDERED PLACEMENT FOR MORE fHAN 90 DAYS BEFORE RUNNING
AWAY.

(B) THE MINOR PREVIOUSLY HAS FAILED TO APPEAR AT AN ADJUDICATORY
HEARING.

(3) IF A MINOR IS DETAINED UNDER THIS SECTION, THE DETENTICN SHALL NOT
CONTINUL LONGER THAN 24 HOURS, EXCLUDING SUNDAYS AND HOLIDAYS, WITKOUT
COMMENCEMENT OF A PRELIMINARY HEARING AS PROVIDED IN SECTIGN 50 ©F THIS
CHAPTER.

(Q) A MINOR WHO IS PLACED IN DETENTION UNDER THIS SECTION SHALL BE
KEPT SEPARATE FROM ALLEGED JUVENILE OFFENDERS.

(5) UPON A CERTIFICATION MADE BY THE GOVERNOR TO THE PRESIDENT OF THE
SENATE AND THE SPEAKER OF THE HOUSE OF REPRESENTATIVES THAT |IMPLEMENTATION
OF THE DETENTION PROVISIONS OF THIS SECTION ARE IN CONFLICT WITH THE
JUVENILE JUST!ICE AND DELINQUENCY PREVENTION ACT OF 1974, PUBLIC LAW 93-415,
88 STAT. 1109, AND THAT AS A RESULT OF THE CONFLICT THIS STATE WILL BE
INELIGIBLE TO RECEIVE FEDERAL FUNDS, THIS SECTION SHALL IMMEDIATELY EXPIRE,

SEC. 120. DURING THE TIME A M!NOR SUBJECT TO SECTION 118 OR 11§ OF
THiS CHAPTER IS PLACED IN A FOSTER HOME, FOSTER FAMILY GROUP HOME, SHELTZR
CARE FACILITY, OR DETENTIOM, THE JUVENILE COURT SHALL PROCEED TO MAKE
ARRANGEHENTS FOR THE RETURN OF THE MINOR TQ ‘HIS G HER HOME. THE ARRANGEMENTS
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MAY INCLUDE ACTIONS AUTHORIZED UNDER ARTICLE 4 OF SECTION 1 OF ACT NO. 203
OF THE PUBLIC ACTS OF 1958, AS AMENDED, BEING SECTION 3.701 OF THE MICHIGAN
COMPILED LAWS.

SEC. 121. THE MINOR IN A PROCEEDING BASED ON SECTION 113(B) OF THIS
CHAPTER SHALL NOT BE REMOVED FROM HIS OR HER HOME PENDING ADJUDICATION OR
AWAITING PLACEMENT. |

SEC. 122. (1) THE JUVENILE COURT MAY ENTER AN ORDER TO PLACE A MINOR
IN A PROCEEDING BASED ON SECTION 113(C) OF THIS CHAPTER WITH A RELATIVE OR
IN A FOSTER FAMILY HOME, FOSTER FAMILY GROUP HOME, OR SHELTER FACILITY, IF
THE REQUIREMENTS OF SECTION 116(1) OF THIS CHAPTER ARE MET.

(2) THE MINOR IN A PROCEEDING BASED ON SECTION 113(C) OF THiIS CHAPTER
SHALL NOT BE HELD [N DETENTION.

SEC. 123. (1) THE JUVENILE COURT SHALL HOLD AN ADJUDICATORY HEARING
AND DISPOSITIONAL HEARING AS PROVIDED IN PART 3 OF THIS CHAPTER.

(2) |F THE ALLEGATIONS OF THE PETITION ARE PROVED BEYOND A
REASONABLE DOUBT, THE JUVENILE COURT SHALL ENTER AN ORDER OF DISPOSITION
BASED UPON A REPORT DEVELOPED UNDER SECTION 90 OF THIS CHAPTER, EXCEPT THAT
[F THE MINOR ELECTS TO DEVELOP A PLAN FOR HIS OR HER DISPOSITION, THE
JUVENILE COURT SHALL CONSIDER THE MINOR'S PLAN. IF THE JUVENILE COURT
REJECTS THE MINOR'S PLAN, REASONS FOR THE REJECTION SHALL BE GIVEN IN
WRITING, AND THE ORDER OF DISPOSITION SHALL BE BASED UPON SECTION 92 OF
THIS CHAPER, EXCEPT THAT:

(A) A MINOR SHALL NOT BE PLACED IN A SECURE INSTITUT!ION OPERATED
BY THE DEPARTMENT OF SOCIAL SERVICES UNDER ACT NO. 150 OF THE PUBLIC ACTS OF
1974, BEING SECTIONS 803.301 TO 803.309 OF THE MICHIGAN COMPILED LAWS, OR
ANY OTHER SECURE FACILITY.

(B) A MINOR SHALL NOT BE PLACED IN A FACILITY LICENSED BY THE DEPARTMENT
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0F SOCIAL SERVICES TO HOUSE 13 OR MORE MINORS, A MAJORITY OF WHOM ARE

JUVENILE OFFENDERS, UNLESS THE MINOR CONSENTS TO THE PLACEMENT. g

(C) A MINOR IN A PROCEEDING BASED ON SECTION 113(B) OF THIS CHAPTER
MAY BE PLACED IN FOSTER CARE OR WITH A RELATIVE WITH THE PARENT'S
CONSENT, BUT SHALL NOT OTHERWISE BE REMOVED FROM THE MINOR'S HOME.

(3) THE JUVENILE COURT MAY ENTER AN ANCILLARY ORDER REQUIRING THE f
PARENT, G- iAN, OR CUSTODIAN IN A PROCEEDING CONDUCTED UNDER THIS PART TO
DO THOSE THIN.T NECESSARY TO ENABLE THE MINOR TO COMPLY WITH AN ORDER
ENTERED UNDER THIS SECTION.

(4) THE JUVENILE COURT MAY ENTER AN ANCILLARY ORDER REQUIRING A
PUBLIC INSTITUTION OR AGENCY TO MAKE ITS SERVICES AVAILABLE TO A FAMILY IN
MEED OF SERVICES. THE JUVENILE COURT MAY ORDER THE PARENT, GUARDIAN,
CUSTCDIAM, OR ANY OTHER PERSON TO REFRAIN FRCM CONTINUING CONDUCT WHICH,

(5% THE OPINION OF THE JUVENILE COURT, INTZIAFIAZIS WITH, OR OTHERWISE OBSTRUCTS
PLACEMENT OF THE MINOR PURSUANT TO AN ORDER ENTERED UNDER THIS SECTION.

Section 2. The following acts and parts of acts are repealed:

(a) Chapter XIJA of Act No. 288 of the Public Acts of 1939, as
amended, being sections 712A.1 to 712A.28 of the Compiled Lawsncf 1970.

(b) Section 139 of Act No. 328 of the Public Acts of 1931,
being section 750.139 of the Compiled Laws of 1970.

(c) Section 27 of chapter 4 of Act No. 175 of the Public Acts of

1927, as amended, being section 764.27 of the Compiled Laws of 1970.

Section 3. This amendatory act shall take effect January 1, 1983.

.74H
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WAIVER OF JURISDICTION

A, Introduction

The juvenile court has evolved as a civil forum with inde-
terminate dispositions directed toward the treatment, rehabili-
tation and the best interests of the child. = Punishment has not
Instead, as described hy Justice

been among its objectives.l

Fortas in Kent v. United States, 282 U.S. 541 (1966):

The Juvenile Court is theoretically engaged in deter-
mining the needs of the child and of society rather
than adjudicating criminal conduct. The objectives are
to provide measures of guidance and rehabilitation for
the child and protection for society, not to fix crim-
inal responsibility, guilt and punishment. The State
is parens patriae rather than prosgecuting attorney and
judge.

Id. at 554.

Despite this rehabilitative philosophy which was and pre-
sumably still is the only justification for the existence of
juvenile courts, nearly every state has created exceptions to it
and provided for the prosecution of some juveniles as adults.
Most commoniy a function of a juvenile court judge, the procedure
whereby a'child Qinds up in the criminal court is variously
referred to as transfer of jurisdiction, waiver of jurisdiction,
certification as an adult or a determination of fitness.

Whatever the procedure's nomenclature, the power of the
juvenile court to cause a child to be prosecuted as an adult is
its most extreme sanction. Although a young person may conceiv-

ably benefit from the procedural safeguards available only in the
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adult courts, the trade-~off is considerable. A transferred
juvenile faces the stigmatization of a public trial and a public
record which may bar him from military service or public or
private employment. He is also subjected to the possibility of
long term incarceration, harsher conditions of confinem=2nt, the
loss of his civil rights, exposure to advlt felons and the loss
of whatever individualized rehabilitation and treatment programs
that may be available through the juvenile court.-

In addition, young people who are confined in adult prisons
will almost certainly be hardened by the experience; if they are
not exploited due to their age and size they will likely become
more aggressive simply out of a need for self-protection or
survival. As Judge Bazelca has cogenltly observed:

To brand a child a criminal for 1life is harsh enough
retribution for almost :ny offense. But it becomes an
all hut inconceivable response when we realize that to
brand him may in fact make him a criminal for 1life.
The stigma of a criminal conviction may itself bhe a
greater handicap in later 1life than an entire misspent
youth. More important, casting a youthful offender to
the wolves who prowl adult jails may well dash any hope
that he will mature to be a civilized man. On the other
hand, there is some hope that a youth can be recalled
from the wrong road he has started down--whether by
psychiatric help, a changed environment, propey school -~
ing, or even just attention and understanding.

Largely because of these extreme consequences, it has been
argued by some commentators that juvenile courts should retain
jurisdiction over all juveniles and that procedures permitting or

mandating the transfer of some ycung people for adult prosecution

should be abolished.3 The crux of this argument is that "the
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very existence of juvenile zourt is predicated upon recognition
of the fact that a child is capable of rehabilitation no matter
what he may have done and that he has a right to expect no less
than that society, through the special establishment of the
juvenile court, will seek to identify and treat the root causes
of the trouble rather than seek retribution against him."4

Without faulting this underlying premise, other commentators
caution that the transfer process is a necessary vent for public
frustration and anger at highly visible and violent juvenile
crime.5 Abolishing the possibility of transfer under such cir-
cumstances could ultimately contribute to the undoing of the
juvenile court system as the only alternative to adult prose-
cution. Denied the means to extract retribution for violent
crime, political and community pressure to lower the maximum age
of juvenile court jurisdiction or to otherwise exclude entire
classes of juveniles from the jurisdiction of the juvenile court
becomes almost irresistible. It has been postulated that a
transfer mechanism is an essential safety valve "permitting the
expiatory sacrifice of some youths to quiet political and com-
munity clamor and to preserve a more benign system for those who
remain."6

For purposes of this chapter, however, it is unnecessary to
attempt to resolve the question of whether transfer of jurisdic-
tion has a legitimate place within the juvenile court framework.

Instead, this chapter proceeds upon two basic premises. First,
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it is accepted as given that a mechanism for transfer is a polit-
ical reality in most states. If there is any change from the
status quo, most states could be expected to move to facilitate
transfer rather than abolish it. Secondly, it is accepted with-
out discussion that given a choice between the rehabilitative
philosophy of the juvenile eoourt and the sanctions of the adult
penal system, the juvenile court is preferred for those who can
benefit from it. In other words, rehabilitation, where possible,
is preferable to retribution,

At this juncture, then, the question becomes by what means
can we insure that those juveniles who are subjected to transfer
are screened for rehabilitative potential and that the adult
courts are reserved as a last resort for those young people who
will clearly derive no benefit from the juvenile system? How do
we deternine which youths will be abandoned to the adult court
and which will be granted the protection, care, and solicitude of
the juvenile court?

As a guide for legislative advocates facing these questions,
this chapter examines the United States Supreme Court decision in

Kent v. United States, supra. It also discusses various statutory

schemes which circumvent the Kent decision by directly or indirect-

ly placing the option for adult prosecution in the hands of

prosecutors and it cecncludes that these statutes are inconsistent
with both the due process requirements of Kent and the rehabili-

tative philosophy of the juvenile court. The transfer provisions
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posed by the Juvenile Justice Standards Projects are also consi-~
dered as a backdrop for legislative advocates to evaluate exist-

ing or proposed transfer mechanisms in their states.

B. The Impact of Kent v. United States

Kent v. United States, supra, was the first case arising out

of the juvenile justice system to be reviewed by the United
States Supreme Court and it was the point of debarkation for a
procedural revolution in juvenile court decision-making. The
central figure in the case was Morris A. Kent, Jr., a sixteen-
year-old who was charged with housebreaking, robbery and rape
while on probation under the jurisdiction of the District of
Columbia Juvenile Court. Kent's attorney requested a transfer
hearing and access to Kent's social service records maintained by
the juvenile court. Although the District of Columbia's transfer
statute required a "full investigation" by the court, the judge
failed to rule on the request for a hearing and, without notice,
transferred Morris Kent to the criminal jurisdiction of the
district court. At trial he was found guilty of housebreaking and
robbery and innocent of rape by reason of insanity and he was
ordéred to serve his sentence as a psychiatric patient at St.
Elizabeth's Hospital in the District of Columbia.

In reviewing his appeal, the Supreme Court initially recog-
nized that there is no constitutional requirement for a separate
juvenile court system. But where such a system is authorized by

statute, the Court held, a juvenile may not be excluded from its
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beneéfits without ceremony. Specx<ically, the Court stated that
there is no place in our system of law for reaching a result of
such tremendous consequences without a hearing, without effective
assistance of counsel who must be given access to the child's
social records, and without a statement of the reasons for the
decision.

The Kent decision initially evoked considerable discussion
concerning its precedential value with commentators and courts
alike taking the position that the due process safeguards an-
nounced in Kent applied only in the District of Columbia because
they derived solely from an interpretation of the District of
Columbia code. For the most part, the controversy was abated

when the Court decided In Re Gault, 387 U.S. 1 (1967), the fol-

lowing term. The Gault opinion, which like Kent, was authored by
Mr. Justice Fortas, held that although Kent relied upon the
language of the District of Columbia code, the basic requirements
of due process and fairness apply to all juvenile court transfer
proceedings. A fair restatement of the effect of these decisions
is that although a state is not required to create a juvenile
court, once it does so the essentials of due process must be
afforded those who fall within its jurisdiction.

A host of questions concerning the transfer procedure,
however, remain unanswered. Because the Kent Court specifically
declined to review the merits of the juvenile court's transfer

decision, the case provides only limited guidance in establishing
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criteria against which the appropriateness of transfer can be
weighed. The interpretation and application of transfer criteria
has been elusive as well.

As with most state statutes, the District of Columbia Code
made transfer a function of amenability to treatment within the
juvenile court framework. Eight factors were identified in the )
Code to guide District of Columbia Juvenile Court judges and to
insure some uniformity in their transfer decisions. The criteria
are:

1. the seriousness of the alleged offense;

2. whether the alleged offense was committed in an
aggressive, violent, premeditated or willful
manner;

3. whether the offense was against person or against
property; <

4. the merit of the complaint;

5. where the codefendants are adults, the desir-
ability of trying the entire action at one trial;

6. the sophistication and maturity of the juvenile;

7. previous contacts with the Jjuvenile court; and

8. the likelihood of reasonable rehabilitation of the
juvenile,

The inclusion of these standards in the appendix to the Kent

opinion reflects.the apparent approval by the Supreme Court of
their use in determining the propriety of juvenile court juris-

diction. Kent, supra at 556-67. A number of states have incor-

porated these criteria in their juvenile codes almost verbatim,

It should be noted, however, that only the last of these
criteria avoids conflict with the non-punitive treatment ideal of
the juvenile court philosophy. The other seven have been various-

ly criticized for their failure to emphasize rehabilitation
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instead of retribution, for being only indirectly relevant to the
transfer decision and for providing only the illusion that expli-
cit criteria for the transfer decision do exist.7

In reality, the transfer criteria are highly subjective and
the decision to transfer is often the result of uneven judicial
discretion. Various survéys have concluded that transfer may
turn upon such factors as the contentiousness of the young person
and the attitudes of the community toward the alleged offense.
The decision may also be influenced by the crowded condition of

available juvenile facilities, rather than an objective deter-
8

mination that the young person cannot benefit from them.

As a practical matter, a juvenile is most likely to be
transferred if he is nearing the maximum age of juvenile court
jurisdiction, is accused of a relatively serious offense and has
a prior record of arrests. Such factors are certainly relevant
to the juvenile court's disposition, but may be overstated when
considering transferring the juvenile to the adult court.

The older juvenile does not necessarily present a choice
which requires that he be transferred to adult court or released
outright after his eighteenth birthday. Juvenile court juris-
dicition could, by statute, be extended beyond the eighteenth
birthday in certain circumstances, as the Juvenile Justice Stan-
dards Project recommends. Additignally, if the youth is still in
need of treatment when he passeé the age of juvenile court juris-

"diction, civil commitment may be appropriate; if he is no longer
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in need of treatment, there is no reason for continued coﬁfine—
ment,

The seriousness of the alleged offense is also a question-
able criterion upon which to base transfer. There are indica-
tions that some serious' offenders, and in particular juveniles
who have committed a homicide, may in fact be more receptive to
the treatment concepts of the juvenile court than others who are
in the juvenile system as a result of lesser offenses;9 At the
least, a single serious offense should not disqualify one from
rehabilitation. Perhaps juvenile court resources now being
devoted to detention and supervision of status offenders could be
better directed toward innovative treatment approaches for the

serious offender within the juvenile court system.

cC. Post-Kent Developments

In the thirteen years since Kent was decided, juvenile court
transfer procedures in every state have been scrutinized for
compliance with its due process requirements. During this pexr-
iod, a number of factors have also caused legislatures in some
states to remove some or all of the transfer decisions from the
juvenile court and instead to place the decision within the
control of the prosecutor.10

One contributing factor has been a continuing public &emand
for retribution and protection in the wake of purported increases
in juvenile crime. Another is the limitation of juvenile facil-

ities in terms of physical capacity, personnel and the availabil~-
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ity of the specialized, individually oriented treatment programs
which are the hallmark of the juvenile court system. The fact

that the recognition of procadural rights for juveniles has made

the transfer process slower, more deliberate and less certaln has

also undoubtedly contributed. For some or all of these reasons,

states have increasingly considered alternate, more streamlined

methods to effect juvenile transfer.
An example is the District of Columbia Court Reform and

Criminal Procedure Act of 1970.ll There are indications that the

provisions of the Act which triggered juvenile transfer were en-

acted in direct response to Kent, 2 and a number of states have

been infiuenced by it. The act redefined the term "child" to
exclude from the jurisdiction of the juvenile court persons who
have reached age sixteen and who are charged with nmurder, farci-
ble rape, first degree burglary, armed robbery or assault with
intent to commit any of the offenses.

Although this procedure is sometimes referred to as the
"legislative method" of transfer, this term is inexact because it
is the prosecutor who has the ability to control the forum by
deciding whether to charge the young person with one of the

enumerated "adult" offenses.

At least one state has opted for a statute which permits the

prosecutor even‘greater latitude. Nebraska, for example, allows

the prosecutor to bring an action in either the &dult court or

j i i r i isdemeanor cases
the juvenile court 1in all felony cases and 1n mlsden
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if the voung person is over sixteen.13 Other states provide for
concurrent jurisdiction for certain serious offenses.
While these statutory provisions may indeed streamline the

transfer process, they are also fraught with the potential of

ey

arbitrariness. A prosecutor is traditionally more responsive to

PR

political pressure‘than a judge and is more likely to ignore the 1
rehabilitative possibilities of the juvenile court while respond-

ing to society's demand for retribution. Furthermore, the prose-

cutor is an adversary who has been sworn to protect society's

interests. It is unreasonable to expect him/her to dispassion-

ately weigh the interests of the child and of the state simul-

taneously.

It has been argued that the choice of forum is of such
consequence to the child that the Kent safeguards should apply
whether the decision is the result of judicial or prosecutorial
discretion. This argument, however, has generally been rejected
by the courts which have considered it.

In United States v. Bland, 472 P.2d 1329 (D.C. Cir. 1972),

the United States Court of Appeals for the District of Columbia
Circuit viewed the decision to prosecute a young person as an
adult as but one of a number of discretionary choices which have
traditionally been reserved to the prosecutor. In this context
it is indistinguishable from a decision to recommend probation,
to plea-bargain, to reduce charges or to dismiss them altogether.

14 15 16 17

The First, Fourth, rifth and Eighth Circuits have each

decided cases in which this reasoning has been adopted.
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Until such time as the Supreme Court decides that the Kent
due process protections apply to transfer proceedings regardless
of who controls the decision, unreviewable prosecutorial dis-
cretion and its attendant arbitrariness will likely continue,

While it is recommended that such broad prosecutorial dis-
cretion be avoided altogether, where this is not possible speci-
fic guidelines should be developed against which the transfer
decision can be made. Although it is not the only state to have
done so, Nebraska has codified nine factors which must be con-

18

sidered by the prosecutor before choosing the forum. The Nebraska

standards and internal guidelines are recommended to those legis-

lative advocates who have an opportunity to criticize their own

. state's discretionary practices or who see prosecutorial discre-

tion statutes in their states as inevitable.

D. The Transfer Standards of the Instituteeof.
Judicial Administration/American Bar Association
' (Tentative Draft, 1977)

It is the position of this discussion that the only way that
rights of juveniles can be consistently and adequately protected
in transfer matters is to provide a hearing before a juvenile
judge at which the state must prove by clear and convincing
evidence that adult dispositions are more appropriate for the
juvenile. The transfer standards produced by the Juvenile Jus-
tice Standards Project are an effective means to this end.

The IJA/ABA Transfer Standards (Tentative Draft, 1977) are

divided into two parts. Part I recommends a jurisdictional frame-
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work which permits waiver of jurisdiction by a juvenile court

judge only in certain circumstances. Part II establishes sub-
stantive and procedural restrictions on transfer which further
limit the court's transfer authority.

Part I would provide for original and exclusive jurisdiction
over all alleged criminal offenders who are fifteen-years-old or
younger at the time of their alleged offense., The juvenile court
would have original jurisdiction over those who are sixteen or
seventeen years old at the time of their alleged offense, al-
though under certain circumstances they could be subjected to
adult criminal prosecution, Juvenile court jurisdiction would
not extend beyond age eighteen except that those persons who are
past that age but who are alleged to have committed a criminal
offense before their eighteenth birthday would still be within
the jurisdiction of the juvenile court.

Part I would also place a three year limit on the dispo-
sitional jurisdiction of the juvenile court. This limit would
permit the juvenile court to retain jurisdiction of the older
offender beyond his eighteenth birthday, if appropriate, thereby
reducing the pressure to transfer him tc adult court. At the
same time the three year maximum wc¢uld limit the indeterminate
commitment of the younger juvenile.

A juvenile statute of limitations is also proposed. The
statute of limitations for juveniles would correspond to that for

adults except that it would be limited to a three year maximum
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carries no statute of limitations for adults.

unless the offense

me limitation on the

Tn such cases- there would also be no ti

prosecution of juveniles.

1al section of part IT of the standards recommends a

The init
timetable for the procedures leading up to the transfer hearing.

2 then addresses the hearing itself. It provides that

Section 2.
pbefore the juvenile court can waive jurisdiction, the juvenile

court judge must £ind (1) probable cause to beliewv

definéd as an act, which

e that the

juvenile has committed a Class I felony,

if committed by an adult, would be punishable by death or impri-

sonment for twenty years Or longer and (2) that the juvenile is

to be handled by the juvenile court.

ear and convincing evi-

not a proper person This

nability determination must be by cl

ame
& finding (1) that the alleged offense is

dence and must include

a serious one; (2) that the juvenile has a prior record nf wvio-

lent crime as demonstrated by prior adjudications of delinquency--

not just contacts or arrests; (3} that each of the dispositional

alternatives available to the juvenile court are likely to be

ineffective and (4) that appropriate dispositions for the juve-

nile are available in the adult court.

g itgeelf is addressed in Section 2.3, It reguires

The hearin

ate, of the juvenile's right

notice, multilinqual where appropri

to counsel at the hearing; it provides that the juvenile should

have access to an expert witness at state expense; and it insures

to any evidence available to the juvenile

access by the juvenile

e

court and permits the examination of any person who prepares
repcrts which are presented at the hearing. Additionally, this
section places the burden of proof for both probable cause and
non-amenability on the prosecutor.

The final section of Part II concerns procedures for ap-—
pealing the transfer decision. The recommended procedure is a
review of the juvenile court judge's findings rather than an
appeal de novo. VWhen a juvenile appeals an adverse transfer
decision, Section 2.4 would stay the criminal court's juris-~

dicti - g
ction until the appellate court has reached its decision 20

E. Conclusion and Summary

There are a number of arguments commonly made in support of
a judicial determination of transfer and against prosecutorial
control over the decision either directly or indirectly through a
"legislative transfer" scheme whereby the forum is controlled by
the offense charged

First, the decision to deny juvenile court treatment is of
critical importance to the juvenile, and due process and simple
fairness demand that it be made only after a full hearing.
Second, the automatic exclusion of some juveniles from juvenile
court jurisdiction because of the offense with which they'are
charged is incompatible with the premise of the juvenile court
system. Third, the prosecutor lacks the objectivity and the
expertise to choose the forum with regard to the best interests

ATy

£ . .
of the child. Finally, due to the deference traditionally given
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to prosecutorial discretion, decisions by prosecutors regarding
the forum have been held to be unreviewable, thereby inviting
abuse.

The burden is on the juvenile court, the community and state
legislators to demand appropriate facilities to treat the serious
juvenile offenders. If such programs are available, the pressure
to transfer these young people to the adult prison system is
considerably reduced. If we turn our backs on them, we may not
only have moved them down a path from which they cannot be re-

called, we have done injury to the very fabric of our society.

[ ey e
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FOOTNOTES

i. A complete discussion of the history of juvenile court
development may be found in Fox, Juvenile Justice Reform: An
Historical Perspective, 22 STAN. L. REV. 1187 (1970).

2. Bazelon, Racism, Classism and the Juvenile Process, 53
J., AM. JUD, SOCIETY 373 (1970).

3. See, Edwards, The Case for Abolishing Fitness Hearings
in Juvenile Court, 17 Santa Clara L. Rev. 596 (1977); Hogan,

Waiver of Juvenile Jurisdiction and the Hardcore Youth, 51 N.D.

L.R. 655 (1977).

4, Stamm, Transfer of Jurisdiction in Juvenile Court: An
Analysis of the Proceeding, Its Rell in the Administration of

Justice, and a Proposal for the Reform of Kentucky Law, 62 KY.

LaJ‘. 122, 145 (1973).
5 Stamm, supra, n. 4 at 147. 62 MINN. C.R. 515 (1978).
60 r4inn. L.R. -]:—d. at 519.

7. See generally, Stamm, supra, n. 4; Comment, Juvenile
Court Waiver: The Questionable Validity of Existing Statutorvy

Standards, 16 ST. LOUIS L.J. 604 (1972).

8. See sStamm, supra, n. 4 at pp. 150-157; Comment Waiver
of Jurisdiction in Juvenile Courts, 30 OHIO ST. L.J. 132 (1969).

9. Vitiello, Constitutional Safeqguards for Juvenile Trans-
fer Procedure, 26 De Paul L. Rev. 23 (1976).

10. See chart appended to this chapter for a listing of
states which permit the prosecutor to determine the forum for
prosecution.

11. D.C. Code §16-2307 (1973).

12. The legislative history of the act reflects this in-
tent:

Because of the great increase in the number of serious

felonies committed by juveniles and because of the !
substantial difficulties in transferring juvenile s
offenders charged with serious felonies to the juris-

diction of the adult court under present law provisions
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are made in this subchapter for a better mechanism for
separation of the violent youthful offender and recid-
ivist from the rest of the juvenile community. H. Rep.
91-907, 91st Cong., 2d Sess. at 50 (197Q)

13, NEB. REV, STAT. §43-202 (3)(b), 43-202.01 (1978).

14, United States v. Quinones, 516 F.2d 1309 (1lst Cir.
1975).

15, Cox v. United States, 473 F.2d 334 (4th Cir. 1973).

16. Woodward v. Wainwright, 556 F.2d 781 (5th Cir. 1977).

17. Russell v, Parratt, 543 F.2d 1214 (8th Cir. 1976).

i8. NEB. REV, STAT. §43-202.01 (1978). The Nabraska cri-
teria are appended to this chapter.

19, Institute of Judicial Administration/American Bar
Association Joint Commission on Juvenile Justice Standards,
Transfer Between Courts (Tentative Draft, 1977). The text of the

tentative draft is appended to this chapter.

20, For a comprehensive discription and analysis gf the
transfer proposal of the Juvenile Justice Standards Project see,
Batey and Whitebread, Transfer Between Courts: Proposals of the
Juvenile Justice Standards Project, 63 VA. L.R. 221 (1977). See

also Appeal and Collateral Attack chapter for a discussion regard-
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ing the appealability of the transfer decision.
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NEBRASKA TRANSFER CRITERIA
(NEBR. REV. STAT. §43-202.01 (1978))

(1) The type of treatment such minor would most likely be amen-
able to; (2) whether there is evidence that the alleged offense
included violence or was committed in an aggressive and premedi-
tated manner; (3) the motivation for the commission of the of-
fense; (4) the age of the minor and the ages and circumstances of
any others involved in the offense; (5) the previous history of
the minor, including whether he had been convicted of any pre-
vious offenses or adjudicated in juvenile court and, if so,
whether such offenses were crimes against the person or relating

to property, and any other previous history of antisocial behav-

Jior, if any, including any patterns of physical wviolence; (6) the

sophistication and maturity of the child as determined by consider-
ation of his home, school activities, emotional attitude and
desire to be treated as an adult, pattern of living, and whether
he has had previous contact with law enforcement agencies and
courts and the nature thereof; (7) whether there are facilities
particularly available to the juvenile court for the treatment
and rehabilitation of the minor; (8) whether the best interest of
the minor and the security of the public may require that the
minor continue in custody or under supervision for a period
extending beyond his minority and, if so, the available alter-—
natives best suited to this purpose; and (9) such other matters

as he deems relevant to his decision.
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IJA/ABA JUVENILE JUSTICE STANDARDS
PROJECT: TRANSFER BETWEEN COURTS
(Tentative Draft, 1977)

PART I: JURISDICTION

1.1 Age limits.,

A. The juvenile court should have jurisdiction in any
ifoceeding against any person whose alleged conduct would con-
stitute an offense on which a juvenile court adjudication could
be based if at the time the offense is alleged to have occurred
such person was not more than seventeen years of age.

B. No criminal court should have jurisdiction in any
proceeding against any person whose alleged conduct would con-
stitute an offense on which a juvenile court adjudication could
be based if at the time the offense is alleged to have occurred
such person was not more than fifteen years of age.

C. No criminal court should have jurisdiction in any
proceeding against any person whose alleged conduct would con-
stitute an offense on which a juvenile court adjudication could
be based if at the time the offense is alleged to have occurred
such person was sixteen or seventeen years of age, unless the
juvenile court has waived its jurisdiction over that person.
1.2 Other limits.

A. No juvenile court disposition, however modified, re-
sulting from a single transaction or episode, should exceed

thirty-six months,
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B. The juvenile court should retain jurisdiction to admin-

ister or modify its disposition of any person. The juvenile
court should not have jurisdiction to adjudicate subsequent
conduct of any person subject to such continuing jurisdiction if
at the time the subsequent criminal offense is alleged to have
occurred such person was more than seventeen years of age.

1.3 Limitations period.

No juvenile court ajudication or waiver decision should be
based on an offense alleged to have occurred more than three
years prior to the filing of a petition alleging such offense,
unless such offense would not be subject to a statute of limi-

tations if committed by an adult. If the statute of limitations

applicable to adult criminal proceedings for such offense is less

than three years, such shorter period should apply to juvenile

court criminal proceedings.

PART II: WAIVER
2.1 Time requirements.

A, Within two court days of the filing of any petition
alleging conduct which constitutes a class one juvenile offense
against a person who was sixteen or seventeen years of age when
the alleged offense occurred, the clerk of the juvenile court
sheuld give the prosecuting attorney written notice of the pos-

sibility of waiver.
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B. Within three court days of the filing of any petition
alleging conduct which constitutes a class one juvenile offense
against a person who was sixteen or seventeen years of age when
the alleged offense occurred, the prosecuting attorney should
give such person written notice, multilingual if appropriate, of
the possibility of waiver.

C. Within seven court days of the filing of a petition
alleging conduct which constitutes a class one juvenile offense
against a person who was sixteen or seventeen years of age when
the alleged offense occurred, the prosecuting attorney may re-
quest by written motion that the juvenile court waive its jur-
isdiction over the juvenile. The prosecuting attorney should
deliver a signed, acknowledged copy of the waiver motion to the
juvenile and counsel for the juvenile within twenty-four hours
after the filing of such motion in the juvenile court.

N. The juvenile court should initiate a hearing on waiver
within ten court days of the filing of the waiver motion or, if
the juvenile seeks to suspend this requirement, within a reason-
able time thereafter.,

E. The juven.le court should issue a written decision
setting forth its findings and the reasons therefor, including a
statement of the evidence relied on in reaching the decision,
within ten court days after conclusion of the waiver hearing.

F. No waiver notice should be given, no waiver motion

should be accepted for filing, no waiver hearing should be in-~
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itiated, and no waiver decision should be issued relating to any
juvenile court petition after commencement of any any adjudica-
tory hearing relating to any transaction or episode alleged in
that petition.
2.2 Necessary findings.

A. The juvenile court should waive its jurisdiction only
upon finding:

1. that probable cause exists to believe thal the juvenile
has committed the class one juvenile offense alleged in the
petition; and

2, that by clear and convincing evidence the juvenile is
not a proper person to be handled by the juvenile court.

B. A finding of probable cause to believe that a juvenile
has comnmitted a class one juvenile offense should be based solely
on evidence admissible in an adjudicatory hearing of the juvenile
court,

Ce A finding that a juvenile is not a proper person to be
handled by the juvenile court must include determinations, by
clear and convincing evidence of:

1. the seriousness of the alleged clags one juvenile
offense;

2. a prior record of adjudicated delinguency involving the
infliction or threat of significant bodily injury;

3. the likely inefficacy of the dispositicns available to
the juvenile court as demonstrated by previous dispositions of
the juvenile; and

4. the appropriateness of the services and dispositional
alternatives available in the criminal Jjustice system for dealing
with the juvenile's problems and whether they are, in fact,
available.

97




Expert opinion should be considered in assessing the likely

efficacy of the dispositions available tc¢ the juvenile court. A
finding that a juvenile is not a proper person to be handled by
the juvenile court should be based solely on evidence admissible

in a disposition hearing of the juvenile court.

D, A finding of probable cause to believe that a juvenile
has committed a class one juvenile offense may be substituted for
a probable cause determination relating to that offense (or a
lesser included offense) required in any subsequent juvenile
court proceeding. Such a finding should not be substituted for
any finding of probable cause required in any subsequent criminal
proceeding.

2.3 The hearing.

a. The juvenile should be represented by counsel at the
waiver hearing. The clerk of the juvenile court should give
written notice to the juvenile, multilingual if appropriate, of
this requirement at least five court days before commencement of
the waiver hearing.

B. The Jjuvenile court should appoint counsel to represent
any juvenile unable to afford representation by counsel at the
waiver hearing. The clerk of the juvenile court should give
written notice to the juvenile, multilingual if appropriate, of
this right at least five court days before commehcement of the

waiver hearing.
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c. The juvenile court should pay the reasonable fees and
expenses of an expert witness for the Jjuwvenile if the juvenile
desires, but is unable to afford, the services of such an expert
witness at the waiver hearing.

D. The juvenile should have access to all evidence avail=-
able to the juvenile court which could be used either to support
or contest the waiver motion.

E. The prosecuting attorney should bear the burden of
proving that probable cause exists to believe that the juvenile
has committed a class one juvenile offense and that the juvenile
is not a proper person to be handled by the juvenile court,

F. The juvenile may contest the waiver motion by chal-
lenging, or producing evidence tending to challenge, the evidence
of the prosecuting attorney.

G, The juvenile may examine any person wnho prepared any
report concerning the juvenile which is presented at the waiver
hearing. o

H. All evidence presented at the waiver hearing should be
under oath and subject to cross-examination.

I. The jﬁvenile may remain silent at the waiver hearing.
No admission by the juvenile during the waiver hearing should be
admissible to establish guilt or to impeach testimony in any
subsequent criminal proceeding.

Je The juvenile may disqualify the presiding ofiicer at

the waiver hearing from presiding at any subsequent criminal
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trial or juvenile court adjudicatory hearing relating to any

transaction or episode alleged in the petition initiating juve-

nile court proceedings.
2.4 Appeal.

A, The juvenile or the prosecuting attorney may file an
appeal of the waiver decision with the court authorized to hear
appeals from final judgments of the juvenile court within seven
court days of the decision of the juvenile court.

B. The appellate court should render its decision expedi-
tiously, according to the findings of the juvenile court the same
weight given the findings of the highest court of the general
trial jurisdiction.

C. No criminal court should have jurisdiction in any

proceeding relating to any transaction or episode alleged in the

juvenile court petition as to which a waiver motion was made,

against any person over whom the juvenile court has waived jur-
isdiction, until the time for filing an appeal from that deter-
miantion has passed or, if such an appeal has been filed, until

the final decision of the appellate court has heen issued.

100




e w -

Y001

WATVER OF TRANCFER TO CRIMINAL COURT

State

Any Provision At Discretion of: Ages for which Waiver Restricted to certain
for Waiver Ct. Pros. Child is allowed crimes
ATABAMA §12-15-34 bl May 14 or more Already committed as
Motion delinquent or charged
with felony.
ATASKA 47.10.060 X aAny No
ARTZ0ONA Const. Art. b4 X Above 14 No
6 §15 436 P.2d 948 272 P.97 (1928)
Rules 12-14
ARKANSAS 45-420 X Any Felonies and Misdemeanor
CALIFORNIA, 606 X 16 or over Violation of any criminal
Upon motion by petitioner 707 statute or ordinance-707
707
COLORADO 19-1-104(4) X 14 and up
19-3-~108 D.A. may refuse by not filing| 19~1-104(4)
information within 5 days
19~-3-108 (4) (a) Felony
CONNECTICUT 466-126 b4 14 or over Murder
466-127 Felony, if previously
adjudicated delinquent for
commission of felony
DELAWARE 10-938 x 16 or over |Murder 1, Rape, Kidnapping,
any Delinquent Act
DISTRICT QF 16-2307 X 15 or over (Felony) Felony or 2nd delinquency
COLUMBIA (see exclusions) 16 or over (Already adju-—
dicated delinguent) 18 or
over (committed act before
turned 18)
1978

Updated Nov. 1979.
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WAIVER QF TRANSFER TO CRIMINAL COURT

State

Any Provision
for Waiver

At Discretion of:
Ct. Pros.

Child

Ages for which Waiver
is allowed

|Restricted to certain

crimes

FLORIDA

HAWATI

g001

IDAHO

ITLINOIS

1978
Updated Nov. 1979

39.09

39.09(2)
Juvenile Rules
8.100, 8.110

Yes
24A-2501

571-22

16-1806

37-702~7(3)
(38-1003-10~7)
This section re-
quires Dept. of
Corrections to
hold hearing to
determine whether
child cammitted
to Juvenile Div.
of Dept. of Cor-
rections should
be transferred to’
adult division
upon reaching age
of 17

X
39.09(a)

X
Juvenile
Rule
8.100(b)

b4 Moticn may be made
by prosecutor,
court or child

State's -
Attorney
makes
motion

b

X

37-702=7
(5)

14 or over
39.02(2) (a)

15 for lesser crimes

13 or 14 for capital
offenses

On or after 16th birthday

15 and up

13 and up

Any crime
39.09(2) (a)

Any crime

Felony

Any crime

Crimes
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WATVER OF TRANSFER TO CRIMINAL COURT

State

At Discretion of:

Any Provision Ages for which waiver Restricted to certain
for Waiver Ct. Pros. Child is allowed crimes
INDIANA 31-5-7-14(a) (b) | x On motion by 14 or older if "heinous Crime
prosecuting offense" or part of re-
attorney petitive pattern
IoWA House File 248 X X b4 After 14th birthday - Public offense
§25(1979)
§3(3) (1979)
KANSAS 38-808 X On motion 16 or older Crime
by county
or district
attorney
3
8 KENTUCKY 208.170 X 16 and up (any age for Felony
capital offense or class
A felony)
: LOUISIANA Yes X Motion 15 or older Any crime if previously
13:1571.1 may be adjudicated delinquent
made by for specfied offenses
; prosecutor, 13:1571.1A(5)
3 court, or No previous adjudication
! defendant necessary if charged
with armed robbery or
; offense punishable by
) life 13:1571.10
MATNE 3101(4) x Any Any crimes
3101(2) (A); 3103(1)
1978

Updated Nov. 1979
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WAIVER OF TRANSFER TO CRIMINAL COURT

State

Any Provision
for Waiver

At Discretion of:
Ct. Pros. child

Ages for which Waiver
is allowed

Restricted to certain
crimes

MARYLAND

MASSACHUSETTS

MICHIGAN

MINNESOTA

MISSISSIPPI

MISSOURT

1978

Uodate Nov. 1979

3-817

Yes
119 61

27.3178(598.4)

260.125

43-21-31
211.071

X X
(on own motion or petition
of state's attorney)
Rules 913

X

X Upon motion
of prosecuting
attorney

X May May
move Move
Rule 8-1

X May move
Juv. Ct.
Rule
118.01

15
(younger if crime punish-
able by death or life)

14-17

15 or older

14 and over

13 or older

14 or older

Delinquency

Child previously adjudi-
cated delinquent and
pre-ant offense punish-
ably % imprisomment;

Offense involved inflic-
tion or threat of serious
bodily harm

Felony

Violation of state or
local ordinance

Felony

Felony; traffic offense

Child between 17-21 over
when jurisdiction has
been retained; criminal
hamicide; arson; rape;
aggravated assault; rob-
bery; burglary: aggra-
vated kidnapping; poss-
ession of explosives;
sale of dangerous drugs
for profit

SO P




WAIVER OF TRANSFER TO CRIMINAL COURT

Restricted to certain

State Any Provision At Discretion of: Ages for which Waiver
for Waiver Ct. Pros. Child is allowed crimes
MONTANA 41-5-206 X . Upon motion 16 or older Homicide; arson; aggra-
of co. atty. vated assault; robbery;
: burglary; rape; aggra-
vated kidnapping; poss-
ession of explosives;
sale of drugs for profit.
NEBRASKA X
‘ County atty.
decides
. whether to
y file in Jjuv,
= ct. or crim.
5] ct. 43-202.01
NEVADA 62.080 b4 16 or older Felony
NEW HAMPSHIRE 169-B-24 X b4 X if over |Any Felony
17
169-B-26
NEW JERSEY 2A7:4-48 X X (Any 14 or older Homicide; treason, violent
offense crime, drugs (addict can't
if 14 or be waived.)
older
NEW MEXICO 13-14-27 b4 16 or older Felony
13-14-27.1 X 15 or older Murder
(1975) 16 or older Certain ¢rimes transfer-
able under 13-14~27.1;
assault with intent to
camit violent felony;
] kidnap; aggravated bat~
; tery; dangerous use of
i explosives; rape; rob-
i bery; aggravated burg-
1 1978 lary; aggravated arson

Update Nov. 1979
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WAIVER OF TRANSFER TO CRIMINAL COURT

State Any Provision At Discretion of: Ages for which Waiver Restricted to certain
for Waiver Ct. Pros. Child is allowed crimes
NEW YORK NO X No restrictions No restrictions
NORTH CAROLTNA 7A~-280 X 14 or over Felony (waiver is man-—
datory for capital
offenses) .
NORTH DAKOTA 27-20~34 X x (if 16 or xﬁore at time of Crime or public offense
over 17) | alleged conduct
OHIO 2151.26 X 15 or older Felony
OKLAHOMA 10 §1112 pe Any age Felony
OREGON 419.533 X 16 and older Crime, violation of
ordinance
PENNSYLVANIA 42 §6355 X May re- 14 and older Felony
quest
RHODE ISLAND 14-1-7 X 16 and older Any crime mandatory if
1l4-1-2 found delinquent for
(adult) having camitted two
offenses after age 16.
14~1-7.1
SOUTH CAROLINA 14-21-510 x (Person filing petition Any age Murder and rape
may request)
SOUTH DAROTA 26--8-22.7 X Any age Crimes
26~-11-4
TENNESSEE 37-234 X 16 or older Crime or ordinance
37-245 ) 15 or older Murder, manslaughter
(Juv. traffic) Rape, robbery with dead-
1978 1y weapon, kidnapping

Update Nov. 1979
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WAIVER OF TRANSFER TO CRIMINAL COURT

State Any Provision At Discretion of: Ages for which Waiver Restricted to certain
for Waiver Ct. Pros. Child is allowed crimes
TEXAS 54.02 X 15 or older Felony
UTAH 78~-3a-25 X 14 & older Felony
VERMONT No
VIRGINIA 16.1-269 X May make X 15 or older Punishable by impriscnment
) motion May
16.1.269(A): elect
may appeal with
if court consent
decides to of
— retain and counsel
S crime is 16.1~270
9! punishable
by death or
more than 20
years imprison-
ment. 16.1-269E
WASHINGTON 13.04.110 b3 May make May make | 16 or 17 Class A Felony
motion motion 17 2nd degree assault; 1st
degree extortion; inde-
cent liberties; 2nd
degree kidnapping; 2nd
degree rape; 2nd degree
robbery
WEST VIRGINIA 49-5~10 b4 16 or over

1978
Update Nov. 1979

any age

Felony
Certain crimes, 49-5-
10(a)
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State Any Provisior At Discretion of: Ages for which Waiver Restricted to certain
for Waiver Ct. Pros. Child is allowed crimes
WISCONSIN 48.18 b4 Child or D.A. may 16 or older Violated State Crim-
(New Code Effec. move; judge may move inal Law
11/18/78) if he disqualifies
himself from future
proceedings.
WYOMING Yes 14-6-237 b4 X County Any age Crimes
Attorney
decides
initially
14-6-211

/
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WAIVER OR TRANSFER TO CRIMINAL COURT

Criteria for Waiver

Update Nov. 1979

State
Criteria Outlined Non~Amenability | Need to Protect  |Showing That Child Must Court Give
in Statute to Treatment Society did Commit Act Reasons for Transfer
ATLABAMA Yes Yes-Prior Nature of Yes 12~15-34(f)
12-15-34(4) history, offense; 5-219 (f)
demeanor, interests of
maturity communi
ALASKA Yes Yes-history Seriousness Probable cause Yes .
47.10.060(a), (d)] of delinquencylof offense Children's Rule 3
Alaska Rules of
Court
ARIZONA Yes Yes Yes Probable cause Yes
Rule 14 (b) Rule 14 (b) (1) iRule 14(b) (3) | Rule 14(a) unless |Rule 14(c)
waived
ARKANSAS No
CALIFORNIA Yes Yes Alleged Yes
707 707 (a) 707 (5) (A)
COLORADO Yes Yes Yes Probable cause Yes
19~-3-~108 19-3-108(2) 19-3-108(2)
(b) vi (b) T
CONNECTICUT Yes
46b-126 (Murder) |X % Reasonable cause N.P.
46b-127 (Felony) |[X no Probable cause
DELAWARE Yes X X Alleged N.P.
10-938 .
DISTRICT OF Yes X Alleged Yes
COLUMBIA 16-2307 (e) 16-2307(d) 16-2307 (d4)
1978

!

|
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WAIVER OR TRANSFER TO CRIMINAL COURT
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State Criteria for Waiver
Criteria Outlined Non-Amenability | Need to Protect - {Showing That Child Must Court Give
in Statute to Treatment Society did Commit Act Reasons for Transfer
*FLORIDA Yes X X Alleged; consider | Yes
39.09(2) (o) Rule 8.100 also "prosecutive | 39.09 (e)
39.09(2) (c) merit of the
complaint"
GEORGIA Yes X AND X Reasonable Yes
24A-2501 (3) grounds
HAWAII Yes Yes Yes Alleged N.P.
571-22(a)
IDAHO Yes Yes Yes Alleged Yes
16-1806(8) 16~-1806(6)
ILLINOIS Yes Yes Yes Alleged Unclear
37-702-7(3) (a)
INDIANA Yes Yes Yes "P/C to believe (Yes: 290 N.E.
31-5-7-14 (a) that the case has |2d 441 [1972]
specific
prosecutive merit"
IOwWA Yes-House file Yesg Ves Probable cause Yes-House file
248 Section25(6) 248 Section 25(8)
KANSAS Yes Yes Yes Alléged Unclear 38-808 (b)
38-808
1978

Update Nov. 1979
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WAIVER OR TRANSFER TO CRIMINAL COURT

State Criteria for Waiver
Criteria Outlined Non-Amenability | Need to Protect |[Showing That Child Must Court Give
in Statute to Treatment Society did Commit Act Reasons for Transfer
KENTUCKY Yes Yes Yes Probable cause Yes
208.170(3) 208.170(4)
re
LOUISIANA Yes Yes N.P N.P Yes
13.1571.1 1571.2(c)
MAINE Yes Yes Yes Probable cause Yes
3101(D) & (E) 3101 (F)
MARYLAND Yes Yes Yes "Court assumes Yes
CJ3-817(d) CJ3-817(d) (3) |cJa3-817(d) (5) for purpose of Rule 913 (e) (c) (g)
waiver that child
did commit."

MASSACHUSETZES 119861 X X Probable cause "Written finding
based on clear
and convincing
eyidence."

MICHIGAN Yes X X Probable cause Yes

27.3178(598.4) (4) ' 273.3178(598.4) (7)

MINNESOTA Yes X OR X Alleged Yes

260.125(2) (d) Rule 8-7(1) (b)
MISSISSIPPI No Charged 209.S0.2d 841
MISSOQURI Yes X Alleged Yes
Juv.Ct. Rule Juv.Ct.Rule
118.04 }18.04(d)
1978

Update.Nov. 1979
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WATVER OR TRANSFER TO CRIMINAL QOURT

State Criteria for Waiver
Criteria Outlined Non~Amenability | Need to Protect |Showing That Child Must Court Give
in Statute to Treatment Society did Comit Act Reasons for Transfer
MONTANA Yes X AND Yes AND Reasonable grounds Yes
41-5-206 (2) Treatment needed (and offense committeq 41-5-206(3)
beyond that avail- in aggressive, violent
able at juvenile or premeditated
facilities manner)
NEBRASKA County Atty. X X Violence and premedi-
considers: tation; motivation;
43-202.01 age. Charged.
NEVADA No
NEW HAMPSHIRE Yes 169-B-24 X X Prosecutive merit x 169-B-24(1V)
of complaint
NEW JERSEY 27:4~48 (b) (c) X X Probable cause
NEW MEXICO Yes b Interests of Reasonable grounds
13-14-27(4) community
13-14-27.1(4),(8) '
NEW YORK N/A
NORTH CAROLINA "Needs of Child" Hearing to determine Yes 7A-280
"Best Interests probable cause
of State" 7A-280
7A~280
NORTH DAKOTA Yes X Interests of Reascnable grounds
27-20~-34 camunity
required
1978

Update Nev. 1979
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WAIVER OR TRANSFER TO CRIMINATL COURT

State Criteria for Waiver
Criteria Outlined Non~Amenability | Need to Protect = {Showing That Child Must Court Give
in Statute to Treatment Society did Commit Act Reasons for Transfer
OHIO Yes x Safety of Probable cause Yes
2151.26 (&) {3) camunity 2151.26 (E)
OKLAHOMA Yes X X Whether there is Yes
10 §il12(b) prosecutory merit 10 §1112(b)
ko camplaint .
OREGON 419.533(1) () X Coamitted or is Yes
alleged to have 419.533(2)
comitted
PENNSYLVANIA Yes X Interests of Prima facie case N.P.
42 §6355 caommunity xequlreﬁd N
RHODE ISIAND No Yes
231 A.24 767
SCUTH CAROLINA No
*SOUTH DAKOTA 26-11-4 X X Prosecutive merit oxr Yes
canplaint 26-11-4
TENNESSER Yes x X Reasonable grounds
37~234
TEXAS Yes X X Evidence that grand Yes
54.02(f) Jury would return 54.02 (h)
indictment
UTAH Contrary to best Alleged
interests of chiid
or public
1978

Update Nov. 1979
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WAIVER OR TRANSFER TO CRIMINAL COURT

State Criteria for Waiver
Criteria Outlined Non-Amenability | Need to Protect - |Showing That Child Must Court Give
in Statute to Treatmant Society did Commit Act Reasons for Transfer
VERMONT N.P.
VIRGINIA Yes b4 X Probable cause
16.1-269(a) (3) (not required interests of
if offense is community requireTi
armed robbery,
rape or murder)

WASHINGTON No Best interest of | Best interest Yes R.C.W.
juvenile or of juvenile 13.40.110¢(3)
public or public

WEST VIRGINIA Yes X b4 Probable cause Yes

45-5-10 (a) 45-5-10 (e)

WISCONSIN 48.18(5) X X Judge shall determine Yes

48.18(5) (a) 48.18(5) (c) whether the matter 48.18(6)
has prosecutive merit
WYOMING Juvenile proceedings Reasonable grounds No
inappropriate under
circumstances.
14-6-237 (b)
[County prosecutor
may initiate in
criminal court
14-6-211]

1978

Update Nov. 1979
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WAIVER OR TRANSFER TO CRIMINAL COURT

State HEARING (On Transfer Issue)
May Mentally Ill or
Retarded Child be )
Transferred Required With Notice With Counsel Transcript
ATABAMA No 12-15-34(c) 12-15~34 (b) Yes 12—15—63(a)
5~124(a)
ATASKA N.P. b4 b4 X
504 P.2a 837 (1972) 47.10.070 47.10.050
47.10.060(a)
Childrens Rule
3, Alaska Rules
of Court
ARIZONA No X X X
Rule 14(b) (2) Rule 13 Rule 13 Rule 13
: (5 days) 8-225
ARKANSAS N.P. N.P.
CALIFORNIA N.P. Yes Yes
707 (1978) 498 P.2d 1098
COLORADO No X X X X
19-3-107 19-1-104(4) 19-3-108(2) (a) 19-3-108(2) (b) {19-3-108(2) (a)
19-1-107(3)
CONNECTICUT N.P. X X X
46b~126 46b-135
46b~127 46b-136
DELAWARE N.P X X X X
Family Court Rules 170,230
1978

Update Nov.

1879
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WAIVER CR TRANSFER TO CRIMINAL COURT

State

HEARING (On Transfer Issue)

May Mentally Ill or
Retarded Child be

Update Nov. 1979

Transferred Required With Notice With Counsel Transcript
DISTRICT OF No X X
COLUMBIA (But child mustthen| 16-2307(4) 16~-2304 (a) 16-2304 (a)
be "committed" to a
mental hospital)
16-2307
FLORIDA 39.09(2) (c) 4X 39.09(2) (b) N.®
Pule 8.110
GEORGIA No X X X X
- 24A~2501(3) (iii) (24A-2501(1) 24A-2501(2) 24A-2001 24A-1801
K=}
e HAWATI No Full Investigation and Hearing 57i-22
© 571-22(a) See: 446 P.2d 544
IDAHO N.P. X X X X
16-1806(4) 16-1806(5)
ILLINOIS N.P. X X
37-702-7(3) 37-702~7(3) (a)
INDIANA N.P X
31-5-7-14
I0owWA N.P. k Sec. 25(3) Sec. 6 Sec. 21
House File 248
Sec. 25(2)
KANSAS N.P X X X Minutes
38-808 (b) 38-808 (b) 38-808 (b) 38-808 (b)
38-815 (b)
KENTUCKY No 208.170{1) Yes
208.150 479 S5.W.2d4 592
1978

e
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Update Nov. 1979

State HEARING (On Transfer Issue)
May Mentally Iil or ’
Retarded Child be
Transferred Required With Notice With Counsel Transcript
LOUISIANA N.P. yes Yes Yes. If requested
13:1571.1(2) 1571.3 or ordered by
court
1571.2(c)
MAINE No Yes Ves Yes Yes
3318(1) (2) 3101 (4) (A7) 3101 {4) (A) 3101(4) (A) 3101 (4) (C)
MARYLAND N.P. Yes Yes Yes N.P.
3-817(b) Rule 913
3-821
MASSACHUSETTS N.P Yes X X Finding in
. writing
119 §61 Rule 83 Rule 85 Rule 85A
MICHIGAN N.P. Yes Yes Yes N.P.
27.3178(598.4)
(2)f(2) (5)
MINNESOTA N.P Yes X X X
260.125 260.125 Rule 8-3 Rule 1-~3
Rule 5-1
MISSI&SIPPI N.P. Yes 'x X
43-21-31 209 So.2d 841 209 So.24 841
MISSOURI N.P. Yes Yes Yes
211.071 |Juv.Ct.Rule Juv.Ct.Rule
118.02 116.01
1978




¥ 001

WATVER OR TRANSFER 10 CRIMINAL COURT

i S B R e AR R T R S ST

USRI | R koo

State HEARING (On Transfer Issue)
May Mentally Ill or
Retarded Child be
Transferred Required With Notice With Counsel Transcript
MONTANA N.P. Yes Yes Yes Yes”
41-5-206 (b) 41-5-206 (c) 41-5-511 41-5-206(b)
41-5-521
(3)-Verbatim
Recording
NEBRASKA N.P N.P. (Within dilscretion of county |attorney to bringj in
criminal jcourt)
NEVADA N.P "Full Investigation" 62.080
NEW HAMPSHIRE N.P Yes N.P. Yes N.P
169-B-24 169-B~24
NEW JERSEY N.P X X
2A:4-48 2A:4-59
NEW MEXICO No X X X X
13~-14-27{4) (c) 13-14-27 13=14-27(2a) (5) 13-14-27 13-14-27
13-14-27.1 13-14-27.1 13-14-27.1 13-14-27.1
13-14-25(E) 13-14-28(A)
NEW YORK N/A
N2. CAROLINA N.P. X X X N.P.
75~280 7A-280 7A-280
NO. DAKOTA No X X X X
27-29-34(1}(d2(3) 27-20-34 27-20~34 27-20~34
requires finding 27-20~26 27-20-~24(3)
that child is not
committahle to
MH/MR Institution
1978

Update Nov. 1979
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WAIVER OR TRANSFER TO CRIMINAL COURT

State IFARING (On Transfer Issue)
May Mentally Ill or
Retarded Child be
Transferred Required With Notice With Counsel Transcript
OHIO N.P. X X X Upon request
2151.352 2151.35
2301.20
OKLAHOMA Consideration X X X
given to juvenile'$ 10 §110%{a)
ability to distin-
guish right from
wrong.
10 §1112(b)
OREGON N.P. N.P.
HPENNSYLVANIA No X 4 X
Q 42 §6355(4) (iii) (B) 42 §6355 12 §6355 42 §6337
2 RHODE ISLAND N.P. Yes
231 A.24 767
SO. CAROLINA N.P. N.P.
SO. DAKOTA N.P, X X
26-11-4 26-8~22.1
TENNESSEE No X X X Minutes
37-234 37~-234 37-226 37-224
TEXAS Should be X X X X
hospitalized 54,02 (c) 54.02 (b) 51.10(a) (2) 54,09
55.02
UTAH N.P. X X X
55-10-86 78-3a-25 78-3a-25
78-3a-35 78-3a~35
1978
Update Nov. 1979
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WAIVER OR TRANSFER TO CRIMINAL COURT

HEARING (On Transfer Issue)

State
May Mentally Ill or
Retarded Child be ‘
Transferred Required With Notice With Counsel Transcript
VERMONT ! N.P.
1
VIRGINIA | No X X X
16.1-296(3) (c) 16.1-269(2) 16.1-266B
{
WASHINGTON ; N.P. X 13.40.140(7) 13.40.080(8) 13.40.140(5)
; 13.40.110 13.40.140(2)
WEST VIRGINIA X X X X
i 49-5-10(a) 49-5-10(a) 49-5-1 (a) 49-5-1(4)
WISCONSIN ! N.P. 48.18 48.18(3) (a) 48.18(3) (a) 48.18(7)
WYOMING f Reasonable grounds |X 1 X X
i to believe child 14-6-237 L4-6-237 14-6-237 14-6-237
, not subject to 14-6-222 14-6~-224
, commitment to
| MH/MR institution
. 14-6-237(b) (1ii)}
1978

Update Nov. 1879
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WAIVER OF TRANSFER TC CRIMINAL COURT

State Transfer to Juvenile If, at time of May Def. May Criminal Other Provisions
Court provided in Act, Def. was Refuse Court Chocse
Statute under AGE | Transfer? to Retain Case?

ATARAMA 12-15-33 18 (after 1/1/78)| N.P. No Court has discretion to
transfer or retain traffic
offenses

ATASKA No Child is exempt from crim-
inal prosecution until
Childrens Court waives.

504 P.2d 837 (1972)

ARTZONA 8-222 18 N.P. No No transfer after verdict

8-222 or guilty plea ‘
436 P.2d 948 (1968)

ARKANSAS 45-420 Any judge has discretion
to transfer case to any
court having jurisdiction

CALIFORNIA 604 (a) 18 N.P. No

COLORADO 19-1-104(4) (c) 18 Yes.... If class 1 or repeat felony
involved
See 19-1-104(4) (b)

CONNECTICUT 46b-133 16 No No Criminal court may release

46b~-120 child on bail or to parents
46~133 or guardian
46H-133
DELAWARE 10-939 18 Court can Yes Superior Court may transfer
10-901 transfer. 10-939 any case of a child even if
Upon defen— Family Court did not origin-
dant's applit ally have jurisdiction. Atty.
cation. Atty. General also has authority
Gen. can to transfer a case.
1978 transfer w/o

Update Nov. 1979
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State Transfer to Juvenile If, at time of May Def. May Criminal Other Provisions
Court provided in Act, Def. was Refuse Court Choose
Statute under AGE Transfer? to Retain Case?
DISTRICT OF 16-2302 18 No No ‘ No transfer after jeopardy
COLUMBIA attaches. After verdict,

can transfer for disposition.
No transfer if defendant is
over 21

FILORIDA 39.02¢2) 18 No Adult court may retain if
- there has already been a
verdict. Rule 18

GEORGIA 242-901 (1973) . 17 No No Mandatory transfer if defen~

= dant is under 21 unless adult
2 court has concurrent juris—
diction

HAWATT 571-12 18 N.P. No - Mandatory transfer during
the pendency of criminal
charge

IDAHO 16-1804 18 No Mandatory during pendency

3, TLLINOIS N.D.

INDIANA 31-5-7-13 18 N.P. No Except: 1lst degree murder &
traffic offenses of child 16
or older

0 House File 248 18 N.P. No

§3(2) »

KANSAS 38-815(c) 18 No

KENTUCKY No ‘ Juvenile Court has exclusive
jurisdiction over child under
18, 208.020

1978

Update Nov. 1979
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WAIVER OF TRANSFER TO CRIMINAL COURT

State Transfer to Juvenile If, at time of May Def. May Criminal Other Provisions
| Court provided in Bct, Def. was Refuse Court Choose
Statute under AGE i Transfer? to Retain Case?

LOUISIANA 13:1571 17 N.P. No Mandatory transfer if defen-—
dant is still under 21.

MAINE Yes 3101(2) (D) 18 No No

MARYTAND N.P. N.P.

MASSACHUSETTS Yes 17 119 §72 No No

MICHIGAN 27.3178(598.3) 17 No No

MINNESOTA 260.115 13 No No

MISSISSIPPI N.P. If c¢hild convicted of mis-
demeanor by justice of peace
or municipal court, juvenile
court may stay the order.

MISSOURT 211.061 - 17 No Mandatory transfer, no matter
when true age is discovered.

MONTANA No

NEBRASKA Yes 18 Def. may Yes

43-202.02 move for
transfer

NEVADA 62.050 18 No 62.060 - If child of 18-21
charged with non-capital
felony or misdemeanor, crim-
inal court judge may choose

1978 to treat defendant as a

Update Nov. 1979 Juvenile
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WAIVER OF TRANSFER TO CRIMINAL COURT

Update Nov. 1979

State Transfer to Juvenile If, at time of May Def. May Criminal Other Provisions
Court provided in Act, Def. was Refuse Court Choose
Statute under AGE | Transfer? to Retain Case?
NEW HAMPSHIRE
NEW JERSEY 2A:4-47 18 No
NEW MEXICO 13-14-11 18 No
NEW YORK 180.75, 190.71, 220.10/ See statutes
310.85 and 330.25 of noted
CPL
'NORTH CAROLINA | No
NORTH DAKOTA 27-20~-09 18 N.P. No
OHIO 2151.25 18 N.P. No
OKLAHOMA 10 §1112(a) 18 N.P. No
OREGCN 419.478 18 N.P. No
PENNSYIVANIA 42 §6322 18 No
RHODE ISIAND 14~1-28 18 No Once juvenile is tranferred
8-10-4 (Adults) juvenile court has no juris-
diction over any future
SOUTH CAROLINA | 14-21-530 . 17 No No
SOUTH DAKOTA 26-11-2 18 N.P. N.P.
TENNESSEE 37-209 18 No
TEXAS 51.08 17 No
1978

o
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WAIVER OF TRANSFER TO CRIMINAL, OQURY

State Transfer to Juvenile If, at time of May Def. May Criminal Other Provisions
Court provided in Act, Def. was Refuse Court Choose ‘
Statute wder AGE Transfer? to Retain Case?
UTAH 78--3a~18 18 No
VERMONT 33 §635 18 Yes, if defendant
was over 16;
otherwise, no
VIRGINIA 16.1-245 18 No
WASHINGTON N.P.
WEST VIRGINIA 49-5-1(a) 18 No
WISCONSIN N.P.
WYQMING 14-6-237 (£) 19 Yes
1978

Update Nov. 1979
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STATUTORY EXCLUSION OF CRIMES FROM JUVENILE COURT JURISDICTION

Crimes Excluded

State . Statute
COLORADO 19-1~103 Class 1 felonies if child is over 14,
19-1-104(a) Class 2 felonies if child is over 16 and has been
adjudicated delinquent within past two years for
camission of a felony.
Any felony if child is over 14 and was previously
waived to criminal court for allegedly cammitting
a felony.
DELAWARE 10 §%21 First degree murder; rape; kidnapping
DISTRICT OF COLUMBIA 16-2301(3) Murder; rape; burglarly in the first degree;
robbery while armed; or assault with intent
to comit such an offense; traffic offense
(16 or over)
5
© FIORIDA 39.02(c) Offense punishable by death or life if the grand
& jury returns an indictment
GEORGIA 243-301 (b) Crime punishable by death or life
INDIANA . House File 248 §3(1)
LOUISIANA 13 §1570 If child is 15 and charged with a capital crime
or attempted aggravated rape.
MARYIAND 3-804 Crime punishable by death or life if child is
Courts and Proceedings over 1l4. Robbery with a deadly weapon if child
is over 16. Certain traffic and boating offenses
if child is over 16.
NEVADA 62.040(c) (1) Murder; attempted marder.
NEW MEXICO 13-14-3N(5), 13-14-9 Felony if child is over 15.

NORTH CAROLINA

1978
Update Nov. 1979

7A-280

Mandaﬁory transfer for capital offenses after a
finding of probable cause.
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STATUTORY EXCLUSION OF CRIMES FROM JUVENILE COURT JURISDICTION

State Statute Crimes Excluded
PENNSYLVANTA 42 Pa.C.S.A. 6302 Murder
STATUTORY EXCLUSION OF CRIMES FROM ORIGINAL JURISDICTION OF FAMILY COURT
NEW YORK 30.00 CPL to be read in conjunction Murder ~ 2nd degree (ages 13, 14, 15)
with §712 cof t+he Family Court Act The statutory definition of murder in the lst
degree requires the actor to be 18 years of
age or older
Kidnapping - lst degree (ages 14 and 15)
Arson - lst degree "
Assault - lst degree "
Manslaughter - lst degree "
Rape - 1lst degree "
Sodamy - lst degree "
Burglarly - lst degree and
2nd degree "
Attempted murder - 2nd degree "
Attempted kidnapping ~ ist degree "
See §180.75 CPL which provides for the transfer
of jurisdiction to the Family Court for offenders
charged with the above acts on certain conditions.
STATES WHICH PRGVIDE CONCURRENT JURISDICTION IN THE RIMINAT, ZND JUVENILE COURTS
IOWA 232.62
NEBRASE . 43-202.01
WYOMING 14~6~203(c)
1978
Update Nov. 1979
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PRE-TRIAL PRACTICES

A, Overview of Intake Procedures

The pretrial investigation and screening of cases by ju-
venile court personnel is generally referred to as intake. Some
of the primary purposes of juvenile court intake are to screen
out cases that are not within the court's jurisdiction, cases
that present problems of proof, and matters that are not suf-
ficiently serious to warrant official court interventicn. Aanoth-
er equally important purpose of intake is to refer cases to
community agencies in situations in which the exercise of court
authority is not necessary in order to provide the assistance

needed by the child and his/her family. Given these functicns,

reform in statutory provisions governing intake holds great

promise for major:impact in the treatment of status offenders,
non-offenders and non-dangerous delinquents in furtherance of

compliance with the deinstitutionalization and community based
treatment goals of the JJDP Act.

The importance of careful screening is highlighted by the
pressing need in most cour}s to reduce to manageable levels the
high demands on limited court resources. The intake stage pro-
vides an efficient and inexpensive mechanism for handling the
alleged offender. It also represents, however, an opportunity

for coercion of a child into an informal proba*ion program with-

out any determination that the child has committed a delinquent

101
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act. Although it has not been the subject of extensive 1liti-
gation or legislative attention in the past, the intake process
is critivally important because approximately half of the re-
ferrals to juvenile courts never proceed beyond that stage.

Juvenile Court Statistics, National Institute for Juvenile Jus-

tice and Delinquency Prevention, (1974).
The United States Supreme Court has not decided a case

concerning juvenile court intake. In McKeiver v. Pennsylvania,

403 U.S. 528 (1971), however, which concerned a juvenile's right
to a jury trial, Justice White in his concurring opinion noted
that the distinctive intake procedures in juvenile courts obviate
the need for a jury to serve as a buffer to the overzealous
prosecutor, an important function of the jury in criminal cases.

The range of available adjustments at the intake stage is
limited only by the availability of resources in the community
and the imagination of the intake staff. If a child has been
referred to the court on a minor charge and the intake worker
determines that court intervention is not necessary, but that the
child needs to be impressed with the seriousness of his/her
actions, the worker will deliver a lecture to the child. To make
the warning more impressive, the child may be taken before a
judge for a stern reprimand. |

A common practice is to delay the intake decision with the
understanding that no petition will be filed if the child makes

restitution, apologizes to the complainant, completes a work

102
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detail at the police station, obtains employment, attends school
regularly for a certain number of days, or takes some other
action., If the child or his/her pareﬁts are viewed as needing
professional assistance, to avoid a court appearance, they may be
required to participate in a series of counseling sessions.

If the intake worker is treatment oriented and views him-
self/herself as an effective agent for change, the worker may
personally engage the child or the parents in counseling ses-
sions. In explaining why this counseling function is taken
in-house rather than referred to a community agency, a frequent
reason given is that the most effective time for intervention is
the time of family crisis. The worry is that valuable treatment
time will be lost by a referral.

A common practice in juvenile courts has been the use of
informal probation iﬁ cases in which the child and family are
willing to cooperate with probation personnel. Problems with
informal probation have arisen, since supervision of the child by
probation personnel is conducted in much the same way that adju-
dicated children are supervised. Unfamiliar with juvenile court
procedures, children and their parents sometimes agree to infor-
mal probation, not realizing that they have the right to their
day in court before the probation staff has authority over them.

The use of informal probation, even with proper safeguards,
is open to serious legal challenge. If no coercion of the child
or family is necessary to obtain agreement to the course of

treatment, there appears to be no reason for juvenile court
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involvement. Alternatively, if the treatment plan has been
reached through coerion, effected without the procedural safe-
guards afforded in a formal juvenile court hearing, the terms of
the agreement may well be unenforceable.

A developing trend, arising at least in part from the recog-
nized need to impose sound controls on the intake process, is a
move toward consent decree procedures for informal probation that
clarify the process, impose judicial supervision, and contain

time limits., See Piersma, Ganousis & Kramer, The Juvenile Court:

Current Problems, Legislative Proposals, and a Model Act, 20 ST.

LOUIS U.L.J. 1; 23 (1975).

An alternative to informal probation is the possibility of a
short term attempt at mediation, particularly when the child is i
in conflict with his parents or school personnel. Counseling the
child alone is not likely to improve the child's ability to
function within the family or school setting. Instead, the
intake worker acts as mediator, listens to all sides in the
dispute, assists in pointing cut the areas of difficulty, and
recommends solutions that involve all partiés to the conflict.

In some localities, youth service bureaus and other diver-
sion programs provide an alternative to juvenile court. Services
offered include counseling, drug treatment, job assistance,
recreational programs, and educational assistance.

Youth service bureaus and other diversion programs were
conceived, in part, to replace the screening and referral func-

tion of juvenile court., In some communities, the police and
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schools make referrals directly to these new diversion agencies,
bypassing juvenile court intake altogether, It should be noted
here that when a young person eligible for diversion is offered
the opportunity to participate in the program, project personnel
should carefully explain the nature of activities planned and,
more importantly, the requirements that must be met for succes-
sful completion of the program. Project personnel should take
all necesgsary steps to ensure that young people and their parents
understand their right to refuse to participate,

For a complete listing of intake sections and general com-
ments see Intake Table I, infra., In addition see Intake Table 6,
infra, for Institute of Judicial Administration and American Bar

Association, Standards Relating to The Juvenile Probation Func-

tion, Intake and Predisposition Investigation Services (Tentative

Draft 1977), Standards 1.1-2.16. (hereinafter referred to as

ABA Standards - Probation) for complete overview.

B.  Responsibility for the Intake Decision

Probation personnel typicaily perform the function of screen-

ing cases in juvenile court. In many courts, they also have the
responsibiiity for gathering evidence and presenting testimony at
the adjﬁéicaﬁdry hearing. An obvious role conflict\arises when
the probation officer assigned to the child at disposition has

previously filed the charging petition and has participated in

presenting the case against the juvenile. Another problem arises
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in the probation officer's review of the sufficiency of the
evidence. Probation personnel who screen complaints are primar-
ily concerned with the determination of whether the child and
his/her family need assistance, not the assessment of the
strength of the available evidence.

Juvenile court intake personnel generally examine the fol-
lowing factors during the intake process: The seriousness of the
alleged offense; the sufficiency of evidence; the need for family
assistance; and the need for juvenile éourt involvement. Since

In re Gault, 387 U.S. 1, 41, 55 (19€7), implicitly requires an

adversary proceeding to determine juvenile delinquency, prosecu-
tors or juvenile court attorneys playing the samé role are becom-
ing increasingly involved in the intake process.

Recently, the expanding role of the prosecutor has'been
acknowledged by giving the prosecutor duties at the intake stage.
Generally, the prosecutor is given the responsibility to assess
the legal sufficiency of the evidence. This allocation of re-
sponsibility to the prosecutor is desirable because in some cases
the insufficiency of evidence to prove an offense may prompt the
dropping or lessening of charges. On the other hand, court
social workers should not bhe excluded from the screening process.
The prosecutor's inquiry, as a practical matter, would usually.be
confined to the issues of the seriousness of the alleged offense
and the strength of the available evidence. Referral to outside

agencies and infcrmal adjustment, which are important alterna-
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tives to official court action, would in many cases be neglected
if court social workers were given no initial role in the intake
process,

In order to make effective referrals, the court personnel
with the responsibility to refer should be familiar with a broad
range of community agencies providing services to children and
families. At present, the court workers who typically do intake
and make referrals to outside agencies are probation personnel.

Under many current statutes, the judge is to aid in tﬁis
process., The judge‘may "authorize filing of a petition," or
"make a preliminary inquiry". Invol#ement of the judge in the
accusatory process engenders bias and prejudice in the judge for
at least three reasons. First, it increases the potential for
prejudicial comment or disclosure outside the record. Secondly,
it fosters undue confidence in the prosecution's rendering of
evidence. The jﬁvenile judge's position as director and super-
visor of the court's investigative staff and the judge's close
continuous relationship with the staff, on whom the judge must
constantly rely, must certainly influence the judge in weighing
the evidence that they have developed, and cannot fail to foster
the judge's confidence in their judgment regarding its reliabil-
ity and seriousness, Thirdly, the judge's involvement in the
acdusatory.process places the judge in a position of partisan
allegiance and psychological identification with the prosecution

against the juvenile charged.
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If the case later comes to trial before a judge who has been
involved in the intake decision to prosecute the juvenile, seri-
ous questions of basic fairness are raised. Two state courts
have held that a judge's review of social investigation reports
or records prior to or during an adjudicatory hearing is a basis

for reversal. BSee In Re Alexander, 16 Md. App. 416, 297 A.2d 301

(Md. App. 1972); In Re Gladys R., 1 Cal. 2d 855, 484 P.2d 127, 83

Cal. Rptr. 671 (1970). See also INTAKE, prepared for the Office

of Juvenile Justice and Delinquency Prevention by Arthur D.
Little, Inc., Washington, D.C., March, 1979, at p.14, for the
issues in the executive-versus-judicial administration of intake

debate. Also, compare ABA Standards - Probation, infra, Stan-

dards 1.1, 2.1 which place probation services in charge of intake
and place it in a state department.

Recent legislative proposals reflect a trend away from the
involvemént of the judge at the preadjudicatory stage, giving the
prosecutor a new responsibility for assessing the legal suffi-

ciency of the available evidence in juvenile court complaints.

See The Juvenile Court: Current Problems, Legislative Propo-

sals, and a Model Act, supra.

Present statutory approaches still rely primarily on the
court or probation offices or intake departments within the court
to handle intake decisions, although some states have shifted
this function to offices outside the court's jurisdiction in-
cluding the district or county attorney. See INTAKE TABLES 1 and

2 for review of the present statutory situation.
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cC. Intake Criteria

Although almost all state juvenile court statutes provide
for preliminary screening, they are typically silent on the
procedures to be followed and the criteria to be appliedu At.
best, the statutes usually authorize intake decision makers to
decline filing a petition on the basis of "interests of the
public or minor" or "best interests of the child or public" or
"legally sufficient" (as to jurisdiction and/or probable cause
finding), or "suitable cases". The failure of the state to
provide for and the failure of the juvenile court to implement
adequate criteria was deemed to state a federal civil rights

claim hy a federal appeals court in Conover v. Montemurro, 477

F.2d 1073 (3d Cir. 1973). This lawsuit claimed that juveniles
were denied due process under the federal constitution because of
the overbroad discretion allowed to the intake worker and the
vagueness of the standards for the intake decision. Briefly
stated, the arguments supporting this claim'were: (1) The lack
of standards denies a juvenile the oppcrtunity to make an intel-
ligent, informed response in his/her attempt to secure a dis-
charge at the intake interview; and (2) the intake policy of
automatically filing petitions against juveniles who deny viola-
tions of the law with which they are charged is not rationally
related to the juvenile court's purpose of according individual-
ized attention to juveniles. While the courts have not resolved
this issue, such litigation does indicate that regardless of the
allocation of personnel responsibility in the intake determina-
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tion, the criteria applied and the procedures must be carefully
defined.

The lack of written guidelines for the intake decision in
most juvenile courts was criticized as early as 1967, by the
PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF
JUSTICE, TASK FORCE REPORT: JUVENILE DELINQUENCY AND YOUTH CRIME
21 (1967):

Written guides and standards should be formulated and
imparted in the course of in service training. Re-
liance on word of mouth creates the risk of misunder-
standing and conveys the impression that pre-judicial
dispositions are neither desirable nor common. Expli-
cit written criteria would also facilitate achieving
greater consistency in decision making.

See also J. OLSON & G. SHEPARD, INTAKRE SCREENING GUIDES: IM-

PROVING JUSTICE FOR JUVENILES 26 (1975); INTAKE, supra, at p.4.

Some intake departments have formulated written guidelines.
Those used by the Maryland Department of Juvenile Services are
fairly typical:

(1) Seriousness of the offense,

a. Intent
b. Severity of personal injury
Ce Extent of property damage
de. Value of property taken - whether or not recovered
e. Whether the offense is repetitive or isolated
(2) Impact of the offense on any individual or the commu-

nity.
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(3) Previous number and nature of Department of Juvenile
Services, police and juvenile court contacts.

(4) Age and maturity of child. (Was the violation commit-
ted because of an immeture impulse or was it premeditated? What
is the child's degree of awareness regarding the severity of the
violation?)

(5) Attitude of child. (Does the child admit his involve-
ment in the wviolation?)

(6) Attitude of parents toward child's responsibility
regarding the offense and toward discipline of the child. (A
possible lack of parental control or concern may be reflected by
the time of day the offense occurred, and so forth.)

(7) Degree of incorrigibility under parent's supervision.

(Does the child normally obey reasonable guidelines set by par-

ents?)

(8) School attendance and behavior pattern.

(9) Available social factors.

(10) Resources and ability of family and community to pro-
vide appropriate care, treatment, and rehabilitatioh as opposed

to the Department of Juvenile Services or the Court doing so.

The seriousness of the offense is perhaps the most important

element considered. A number of courts, as a matter of policy,
may specify that certain offenses may not be adjusted, or more

generally, that no felony offense may be adjusted.
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Whatever the test, the automatic filing of a petition comn-
flicts with the concept of individualized justice, a hallmark of
the juvenile court process. Cases holding automatic detention
policies inappropriate support this position by analogy. See

Commonwealth ex rel. Sprowal v. Hendricks, 438 Pa. 435, 265 A.2d4

348 (1970); In re M., 3 Cal. 34 16, 473 ®.2d4 737, 89 Cal. Rptr.

33 (1970); In re Macidon, 240 Cal. App. 24 600, 49 cal. Rptr. 861

(1966)f

The attitude of the alleged offender and his family is
accorded great weight when the intake decision is made. If the
child appears unconcerned or defiant, and if the parents have
taken no disciplinary action, an adjustment is not likely. This
great emphasis on attitude, however, has a discriminatory effect
on the poor, who act out their resentment and frustration. On
the other hand, a middle class family, more aware of the situa-
tion, is more likely to erhibit a charade of concern and cooper-
ation., For a study of the variables that influence intake de-

cisionmaking, see Thomas & Sieverdes, Juvenile Court Intake: An

Analysis of Discretionary Decision-Making, 12 CRIMINOLOGY 413

(1975). PFor an excellent and complete set of criteria for intake

decisions, see A.B.A. Standards - Probation, infra Standards 2.6,

2.7 and 2.8.

D, Diversion Programs

Diversion is the referral of a child, who would otherwise be

in danger of being adjudicated a delinguent, to services designed
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to prevent further acts of delinquency and future contact with

the official juvenile justice system. There are essentiélly two
kinds of diversion: true diversion, involving referral of a child
to services not connected with the juvenile justice system; and
minimization of penetration, involving referral of a child to
services within the juvenile justice system. See D. Cressey & R.

McDermott, Diversion from the Juvenile Justice System, (1974).

In either case, for a referral to be diversionary, it must occur
prior to adjudication. Moreover, since diversion implies a
positive act of referral, the mere act of not filing a petittion
for court action is not diversion. Finally, diversion is usually
supposed to be voluntary, but the implicit threat of official
court action as the alternative to accepting the referral tends
to render it involuntary in many cases.

In addition to questions concerning the involuntary charac-
ter of new alternative programs, serious questions of program
design are raised., One concerns the relationship of the alter-
native program with the schools. As with traditional juvenile
court programs, diversionary programs may continue to serve as a
very convenient dumpiﬁq groundmfor schools that are unwilling to
cope with troublesome students. By accepting troublesome young
people on referral from the schools, the program may lend signi-
ficant support to exclusionary school policies,

Another serious drawback is the unavoidably close relation-

ship with the juvenile court. Most juvenile codes currently
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direct law enforcement officials to take apprehended juveniles to
the court or to a detenticn facility designated by the court, 1f

not released to their parents. Thus, in most states the diver-

i i i ion
sionary program must, as a practical matter, achlieve designat

by the juvenile court as an official referral program.
The Juvenile Justice and Delinguency prevention Act of 1974

recognizes the failures of the juvenile court system and calls

. . . : ona
for experimentation and research in developlng diversionary

programs The Act requires the coordination of all federal

diversion programs, 42 U.s.C. §5614; and the development of

i o ew al-
information and training concerning the most effective n

ternative programs, 42 U.s.C. §5654. At least 75% of the funding

allocated directly to the states nust be used for advanqed tech-

i i i s d commu-
niques in delinguency prevention, diversion programs, an

iity-based alternatives to detention and correctional facilities,
L

42 U.S.C. §5633.

The police and court personnel have probably always engaged

in a considerable amount of diversion by referring youth to

existing community agencies (true diversion) and by placlng

children on informal probation (minimization of penetratlon). It

was not until 1967, however, when the president's Commission on

- L R ler_
Law Enforcement and Administration of Justice recommended div

& 14
g -g’ i . .Ag

Standards - probation, infra, have developed model guidelines for
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diversion which would - implement the Commission's call as well aid
many legislatures and juvenile justice advocates seeking to pass
diversion laws. Standard 2.4, nonjudicial disposition of a
complaint., These standards prohibit some traditional intake
practices because of abuses in their application. The Standards,
for example, prohibit: (1) non-judicial probation (supervision
by probation personnel for a period of time during which the
juvenile may be required to comply with certain restrictive
conditions with respect to his/her conduct and activities); (2)
"provision of intake services" (services provided by probatiocn
personnel on continuing basis). Community agency referrals are
the favored intake practice, subject to strict criteria set out
in standard 2.4E: (1) there must be an agreement of a contrac-
tual nature not to fiie in exchange for certain commitments by
the juvenile and the parents regarding future conduct and activi-
ties; (2) the juvenile and parents must voluntarily and intel-
ligently enter the agreement; (3) the juvenile and parent havé
the right to refuse to enter into the agreement and may request a
trial, (4) the agreement must be limited in duration; ({5) the
juvenile and parenrt must be able to terminate the agreement at
any time and get a trial; (6) the agreement should be clearly
stated in writing and zigned by all parties; (7) filing of a
petition is permitted only within 3 months of the agreement =~
juvenile's compliance with proper and reasonable teérms of agree-
ment is an affirmative defense to such petition. The following

subsections will discuss some present diversionary approaches.
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1. Informal Adjustment

It is now quite common to have juvenile code provisions
which call for a halting or suspending of the formal juvenile
court process prior to filing a petition or adjudication to allow
a juvenile to be handled informally by community agencies,
Presently the majority of states have statutory provisions which

allow diversion through informal adjustment., See INTAKE TARBRLE 3,

infra. A typical and good example is the Iowa provision which

requires an admission by the child to a delinquent act; the right

to refuse informal adjustment; voluntary, intelligent consent by

. the child with advice of his or her attorney; terms clearly

stated and signed to by parties; a six-month limit; and the right
to terminate. Petitions can be filed only within the six-month
period and are dismissed if the child has complied with r> terms
of agreement. Some of the informal adjustment provisions are in
reality more formal than informal. They may, in fact, be more in
the nature of a consent agreement. See e.g. the Mississippi
Youth Court Act, §44.

2. Screening .nd Referral by Community Agencies.

An increasing number of states have adopted provisions which
allow for the intake screening and/or referral by community
agencies. See Intake Table 4.

A model for this type of referral is found in the Pennsyl-
vania Juvenile Act §6323. Under its terms, if the probation

officer deems it in the best interest of the child and public,

B

b

the officer refers the child and his/her parent to any willing
public or private agency who reports back in three wonths. The
agency and the probation officer give counsel and advice. The
child and parent voluntarily consent. The admitted facts must
bring the case within the jurisdiction of the court. Any in-
criminating statement can not be used against the child over
objection. A six-month limit is put on the process. The agency
can refer back for further informal adjustment at any time, but
no petition can be filed.

3. Youth Service Bureaus

One of the more specific diversion recommendations of the
President's Commission was the establishment of youth service
bureaus as community diversion agencies. These hureaus typically
refer children to existing agencies, and themselwves provide
individual counseling, family and group counseling, drug treat-
ment, help with jobs, education, recreation, medical services,
and legal services. Unfortunately, almost any type of youth-
serving program can call itself a youth service bureau. In fact,
many programs adopting that name are clearly mere extensions of
the juveni.e court evidencing many similarities, including ser-
vice patterns, relationships to other official agencies, and most
importantly, coercive and stigmatizing practices.

Another serious problem concerns the coordination of com-
munity services to young people., In recent years, policymakers

have recognized the vast number of organizations that already
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exist have a significant untapped service capacity. They could
be much more effective if organized properly and coordinated.
The youth service bureau is touted as fulfilling this need for
conrdination.

In reality, little visible coordination has béen accom-
plished by youth service bureaus. Youth service bureaus have had
to spend much of their energy and resources in attempting to |
establish their legitimacy and effectiveness. Even though their
announced service goals may be in accord with other community
agencies, they are often cast in a competitive position. For
this reason, few youth service bureaus have even attempted to
work with other organizations in setting overall policy, as-
signing priorities, and in adopting uniform procedures for the
referral of young people. For a comprehensive review of the
activities of youth service bureaus, see A. SCHUCHTER & K. POLK,
SUMMARY REPORT: PHASE T ASSESSMENT OF YOUTH SERVICE BUREAUS
(1975).

An outstanding model Youth Service Bureau is La Playa,
Ponce, Puerto Rico, which has been coperating for many years under
LEAA and OJJDP support. With the complete cooperation of the
local juvenile court, most juvenile cases are diverted at intake
to La Playa for intensive one to one counseling, assistance and
advocacy. In addition, La Playa receives many referrals from
community agencies. 1In such cases, the juvenile voluntarily

agrees to utilize the services and programs of La Playa. The
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program has five sub-centers, located in the various barrios,

with community offices for its advocates. The program emphasis
is two-fold: prevention of institutionalization and programming
to prevent the juvenile from committing the same acts that have
threatened him/her with institutionalization.

To achieve these objectives, La Playa relies on its advocate
program. The concept behind the advocacy program is that it is
more beneficial to the child if an agency intervenes in the
judicial process as early as possible,

Implementation of the advocacy program is fairly simple; As
soon as the police arrest or pick up a juvenile for questioning
who is from a barrio served by La Playa, a call is made to ILa
Playa which, in turn, calls the advocate in charge of the speci-
fic barrio. Advocates are required to represent the barrio they
have grown up in--so the advocate often knows the juvenile or his
family, thereby facilitating communications. As soon as the
advocate is informed, he/she goes to wherever the juvenile is
being detained. .As soon as the phone call was placed, all police
action has been at a standstill until the advocate arrives.,

Upon arriving at the station, the advocate immediately
interviews the police and then the juvenile, away from the po-
lice, to determine why the juvenile is being detained. At this

point, the advocate is often able to obtain the juvenile's re-

lease by showing that there is no valid reason for detention.

119



If the Jjuvenile is kept for further questioning, the advo-
cate then explains to the juvenile his/her rights, informing
him/her of the advantages of keeping silent and having an at-
torney. If the juvenile is questioned, the advocate remains,
advising the juvenile on any possible repercussion if the ju-
venile is held for court action, The advocate then intercedes
with the court intake department to seek diversion of the juve-
nile to the La Piaya program. In most cases, the advocate is
successful in this effort. If the case proceeds beyond intake,
the advocate helps investigate and prepare the case.

At trial, the advocate is a witness for the juvenile. If
the juvenile is found guilty and it is a first offense, the court
places the juvenile on probation in the advocate's custody. If
it is a second offense, the court often will still place the
juvenile on probation and in the custody of the advocate. The
second situation, however, seldom occurs, since La Playa has the
lowest recidivism rate in Puerto Rico.

Once the juvenile is diverted or placed in the custody of
the Center's advocate, the second stage of La Playa’s program
begins, Immediately, an individual program is designed for the
juvenile which is carried out entirely within the community. The
juvenile attends school in the community and attends vocational
programs, some of which are operated by La Playa, with other
persons who are not juvenile offenders. La Playa supplements all

of this by providing an individual tutor to help the juvenile in

school. The advocate makes regular appointments with the youth
and tries to interest him/her in the various La Playa programs,
These programs are geared to give the juvenile a sense of be-
longing and accomplishment. Regular group activities such as
baseball, a club house, 'trips, etc., are provided. Vocational
courses include carpentry, welding, auto mechanics, sculpturing,
gardening and cosmetics. Special activities such as art, guitar,
weaving and photography are offered.

‘Throughout éll of this,'although instructors are available,
the juveniles learn by themselves. The La Playa programs seem to
be working extremely well. An excellent example is the photogra-
phy class where the juvenile is taught everything from chosing
the right camera, to taking the picture, to developing the film
to finally deciding what size the picture should be. The pho-
tography course has worked so well that the youth had a showing
at the New York Metropolitan Museum of Art.

For a statutory,scheme.providing a youth service bureau
network se: California Welfare and Institutions Code, §1900 et.
seq.

4, Community Youth Boards

An involuntary system of diversion from the traditional

juvenile court process makes use of community youth boards. The
agencies act as informal hearing boards to determine what, if
any, services should be provided to children referred by schools,
the police, the juvenile court, parents, or the children them-

selves. Their ideals are the same as those of the first juvenile
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courts - to help children in trouble to become useful and healthy

¢itizens, not to determine fault. While some boards only accept

status offender referrals, others allow referral of all juvenile

of fenders. Children must obey the board's orders for receiving

services unless they choose to ask for a juvenile court review,

in which case the court has the power to vacate the boards'

orders. This approach has been embodied in some proposals, but

has not yet been put into practice.

i Informal Probation and Consent Decrees

A developing trend, arising at least in part from the recog-

nized need to impose sound controls on the court intake process,

is a move toward consent decree procedures for informal proba-

tion. See INTAKE TABLE 5 for listing of states with such pro-

visions. Under such proposals and code provisions the child and

nis/her parents might, for example, agree to attend counseling

sessions with a court worker, make restitution, obtain employ-

ment, or attend school for an established period of time without

an adjudication of delinguency. Most recent bills and codes

require an agreement by both the child and his/her parents. Some

require the child's admission to the alleged offense, and most

contain time limit in the duration of informal probation.,

The provisions of these bills and codes typically allow for

reinstatement of the petition if the child fails to comply with

the agreement. Some require that the court find noncompliance
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with the agreement by a preponderance of evidence before a peti-
tion can be reinstated. Several make statements made by a child
during the consent probation inadmissable in later hearings.
Others bar the judge who approved the consent decree from presid-
ing at later adjudicatory hearings.

The use of informal probation, even with a review mechanism,
is open to some serious questions. The Washington code illus-
trates the difficulties. It authorizes a "diversion agreement”
between an accused and the court's "diversion unit", After the
prosecutcr has made a "probable cause" finding, court staff may
negotiate an agreement with the youngster. Under this provision,
the staff is required to advise young people of their right to
counsel and that the agreement "constitutes a part of the youth's

criminal history." (Emphasis added)

An elaborate process is required when a petition is reinsta-
ted for noncompliance. The law requires a hearing preceded by
written notice providing an opportunity to present evidence, and
to confront and cross-examine adverse witnesses. The court must
find clear and convincing evidence of noncompliance.

| Under this law the only means of achieving "diversion" is
through an agreement process outlined in the code. Initially,
the juvenile qualifies if the case is a misdemeanor or summary
offense and, including the new charge, is not greater than the
child's third offense (no felonies permitted). For offenses

falling between these and certain felonies, diversion is possible
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depending on the length, seriousness and recency of the juve-
nile's "criminal history". Persons working in the diversionary
unit may then simply decline to reach an agreement, Although a
finding of "probable cause" is required, no finding of guilt or
admission of guilt is required as a prerequisite to entering into
the agreement. Under this provision a child may be required to
perform an act of community service, or to make restitution to
the victim. "Community service" is defined as "compulsory ser-
vice, without compensation, performed for the bhenefit of the
community by the offender as punishment for committing an of-
fense". Sec, 54 (2).

This law, seemingly designed to divert young people from
juvenile court and to protect them in the process, in actual

effect entails a serious deprivation of rights. The child is

forced to "pay" for the crime without a finding of guilt or an
admission of guilt. This law essentially codifies out-dated
juvenile court practices which had typically moved to disposition
without a finding of guilt and without an adversaridl hearing.
Caution must be employed in the area of legislation to guarantee
that juveniles are not forced into this contradictory position.
The reinstatement of petitions after the entry of a consent
decree presents a number of problems. Commendably, some of the
proposals and codes attempt to protect children in this situation

from possible detriment due to the initial choice of the consent

decree alternative. Several bills and codes, for example, make
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inadmissible in later hearings statements made by a child during
the decreed probation. 1In addition, other proposals and codes
bar the judge who approved the consent decree from presiding at
later adjudicatory hearings. If consent decrees are to be used
in juvenile courts, procedural safeguards similar to these should

be implemented. See A.B.A. Standards - Probation, infra, Stan-

dard 2.5,
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INTAKE TABLE 1

Juvenile Court Intake Process

tate - Juvenile Code

Tntake officer receives complaints and
procedures per court rules

probation officer or other officer of court may
informally adjust pursuant to court rules of
procedure

Alab. 12-15-50
Alab., 12-15-51

Court appoints a competent person or agency to
preliminary inquiry and court may informally
adjust

Alask. 47.10.020

Juvenile court officer shall have dugy.to
investigate delinguency and incorrigible
complaints '

Cchild Protective Services shall be responsible
for investigation of alleged dependency and
disposition unless court intervention is
required

Ariz. 8-205

Ariz, R-224B

Intake officer shall receive and investigate
all complaints, may make referrals to other

public/private agencies

Ark. 45-411

Petitions charging juveniles as habitually
disobedient or truant (§601) are filed.
by the prokation officer. Those charging
delinquency (§602) are filed by the
prosecutor. _ . .

A program of supervision; after 1pvest1g§tlon
and before a petition is filed is po§51b1e.

police may release minor after taking into
custody

Cal, 650

Cal. 654

Cal. 626

pDistrict Attorney reviews and does intake.
District Attorney may refer to probation
officer, District Social Services, etc. to
investigate and informally adjust or
recommend filing

After complaint filed, juvenile cqur? makes
preliminary investigation. Nonjudicial
disposition permitted

Conn. 46b-128
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INTAKE TABLE 1 (Continued)

Juvenile Court Intake Process

State - Juvenile Code

No mention of any inquiry or informal
proceeding. But may "defer" proceeding

Del. 10 932-33
Del. 936

Complaints shall be directed to Director of
Social Services to make preliminary inquiry -
but no comment as to informal adjustment

Intake department operated by State Department
of Health and Rehabilitative Services
initially screens all complaints. State
attorney may be consulted for sufficiency
of evidence determinaticn and can cause
filing if intake decides against and victim
requests filing. Diversion by intake worker
permissible

Fla. 39.04

A probation officer may informally adjust

Ga. 24A-1001

Court by orders or rules may provide regulations
for filing investigation

The court shall make a preliminary inquiry -
may use services of probation officer -
then may informally adjust

Idaho 16-1807

Court may authorize probation officer to confer
in a preliminary conference with any person
seeking to file a petition with a view
towards adjusting without filing

I1l. 37 §703-8

Prosecutor decides to file in criminal
delinquency. May use informal adjustment

In CHINS cases, intake officer makes
preliminary inquiry and may recommend
informal adjustment, but "person representing
interests of the state” decides to file.,

Ind. 31-6-4-7
31-6-4~8 (CHINS)

Complaint referred to intake officer to conduct
a preliminary inquiry - may make informal
adjustment

Iowa Sec. 13

Shall be the duty of the juvenile probation
officer make a preliminary inquiry. Pro-
bation officer may then recommend filing
of a petition to County Attorney or D.A. No
mention of authority to informally adjust, etc.

Kan. 38-816
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INTAKE TABLE 1 (Continued)

Juvenile Court Intake Process

State -~ Juvenile Code

Court shall make a preliminary inquiry and
may informally adjust

Ky. 208,070

The court or district attorney may authorize
informal adjustment, . .
D.A. or any court authorized person may file

IJao Art. 42

La. Art, 45

Intake worker conducts preliminary invgstigation
and may informally adjust may refer for
services

Maine 15 §3301

Intake officer conducts preliminary.inquiry.
State's attorney can overrule denlgl.
Specific provision for informal adjustment by
the intake officer

Md. 3-810

For CHINS - Probation officer shall conduct
a preliminary inquiry; report to the.
court at the hearing and court may direct
informal assistance, declining to issue
the petition or order filing.

~ BAs to delinquents no provision made for
any preliminary inguiry - no mention of
diversion

Mass. 39E

Provides that a preliminary @nquiry shall
be made - but doesn't specify by whom

Mich. 712A.11

Upon request the court - the Coun?y Welfare
Board or probation officer may 1nvgs§1gat§
family background - only after petition filed

Minn. 260.151

Specific provision setting up intake unit
- Intake procedure Sect, 43 - allows
informal adjustment -

Miss. (New) Youth
Court Act §9
Miss. (New) Youth
Court Act §44

Juvenile court shall make preliminary inqu%ry
of all complaints, and may informally adjust

Mo, 211.081

All complaints go to probation officer for '
preliminary inguiry and may informally adjust

Ment. 41-5-301
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INTAKE TABLE 1 (Continued)

Juvenile Court Intake Process

State - Juvenile Code

The only provision for investigation of com-
plaint is if child is taken into custody -
then probation officer shall investigate
and either detain or release

N(ab. 43-205003

Complaint referred to County Probation Officer
who investigates. Digtrict Attorney has final
decision,

Nev, 62,128

Any officer authorized by 169-B:9 (police or
probation) to take a minor into custody may
dispose of case without court referral
or refer to diversion program

N.H. 169~-B:10

Y

Complaints charging delinquency may be filed '
Dy any person. Complaints charging JINS
may be filed by agencies, schools, police,
parent, correction or probation officer.

After adjudication, may "adjourn" disposition
up to 12 months for "adjustment" by
juvenile,

N.J. 2A:4-53

N.J. 2A:4-61

Probation services shall conduct preliminary
inguiry (best interests of child & public
requisites for petition). Children's Court
Attorney signs petition.

“M.M. 13-14A-20

Rules of court authorize and determine cir-
cumstances when probation service may attempt
to adjust a case before a petition is fileqd,
subject to judge approval in designated fel-
ony cases and corporation counsel or county
attorney approval if prior adjustment

- County Attorney or corporation counsel must
then approve the petition. Can petition for
insufficiency of evidence or petition.

N.Y., §734

N.Y. §734-a

The establishment of intake services is option-
al, bhut if established then certain proce-
dures laid out. Designated personnel will
conduct a preliminary inquiry - time limit -
may informally adjust

- Otherwise straight petition to court route

N.C. 7A-283,7

N.C. 7A-281
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INTAKE TABLE 1 (Continued)

Juvenile Court Intake Process

State - Juvenile Code

Juvenile supervisors are to receive complaints
and chargegs -~ and investigate - power to
informally adjust

N.D. 27-20-05.1. to
27-20-06.

The only provision for intake refers to the
detention decision - not whether a peti-
tion should be filed

Ohio 2151.314

The court may provide by rule who shall make
a preliminary inquiry as to wheter further
court action is required. Authorized to
make informal adjustmant

Okla. 1103

Personnel at the juvenile court make the
preliminary inquiry as to whether or not
the petition should be filed.,

Minimal criteria

Ore. 419.482

Probation officer has the duty to receive and
examine complaints and charges - some
limitations

Pa. 6304 & 6323

T T T T T

Judge authorizes probation officers and social
workers to make investigation.
Judge may discharge or refer to appropriate
agency which shall place child under, super-
vision in c¢hild's own home or foster home
or institution or refer to another com-
munity agency for social services

P.R. Rule 4,
Ruless of Court

P.R. Rule 5.1,
Rules of Court

Duty of court to make preliminary investigation
to determine whether petition should be filed
- factors which should be investigated
include: preliminary investigation of home
and environmental situation, his previous
history and circumstances which were
the subject of the information., May use
reports of public or licensed private
agencies as sufficient evidence for
filing of petition.

R.It 14—1-10

The court shall make preliminary inquiry
to determine whether petition or informal
adjustment. Investigation to include
child's age, habits and history, parentage
home conditions; may order physical,
psychological or psychiatric examination,
sch.o0l report

S.C. 14~-21-560
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INTAKE TABLE 1 (Continued)

Juvenile Court Intake Process,

State -~ Juvenilie Code

State's attorney makes preliminary investiga-
tion to determine whether petition should be
filed or may refer to court service worker
for informal adjustment or take no furths.
action.,

S.D. 26-8-1.1

Probation officer has duty to receive and
investigate all complaints

- may make referral to other social agency
and may detain

- may informally adjust

Tenn, 37-206

Tenn. 37-210

Law enforcement officer may dispose of case
by warning notice or otherwise without
referral to juvenile court =~ if
guidelines established

« If referred to the court - intake, or proba-
tion or other authorized person shall
investigate

- Criteria for informal adjustment

Tex. 52-03
Tex., 52~01

Tex. 53.01

Probation officer shall investigate all com-
plaints - may make informal adjustment -
with some limitations. Court or at request
of court, county attorney may file petition

Utah 78-3a+-22

Commissioner of Corrections (delinquents)

or Comnmissioner of Social & Rehabilitative
Services (CHINS) has duty to receive and
review complaints and allegations - not
specific authority to informally adjust.
May make appropriate referrals to private/
public agencies where assistance needed
or desirable

Probation officer receives complaints, court
thereafter may proceed informally without
a petition or may file

- also see - sets out procedure in detail

Va. §16.1-164

Vao §16ml'_260

Probation counselors shall receive and examine
referrals to juvenile court - may arrange
and supervise diversion agreements

Wash. 13.04,040
(new amend. '79)
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INTAKE TABLE 1 (Continued)

Juvenile Court Intake Process

State - Juvenile Code

A complaint may be referred to probation
officer for preliminary inquiry - there are
specific provisions allowing for informal
adjustment

W. Va. 49-5-7

We Va. 49-5-3a

All referrals to intake worker - who shall
conduct an intake inquiry

- May make informal disposition

- Duties of intake worker clearly specified

Wisc. 48.24

Wisc. 48.245
Wisc., 48.243

Complaints alleging child is delinquent, in
need of supervision or neglected referred
to County Attorney who makes intake deci-
sion. County Department of Health and
Social Services, County Sheriff and
County/State Probation Department assist
County Attorney in investigation

Wyo. 14-6-211

Attorney General, after investigation and finds
that state juvenile court does not have
jurisdiction or refuses jurisdiction or
does not have programs and services adequate
for needs of juvenile, certifies to dis-
trict court. Court may suspend adjudication
of delinquency; impose conditions as it
deems proper, put on probation

U.S. 5032

U.S. 5037
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INTAKE TABLE 2

Summary: Responsibility for the intake decision

BT COR i B P e

PROBATION OFFICER INTAKE OFFICER COURT OTHER
Arizona1 Alabama Connecticut Alaska18
California2 Arkansas Hawaii Colorado19
Georgia Florida10 Idaho14 Delaware
Illinois Iowa Kentucky District_of
3 Columbia
20
Montana, Maine11 Massachusetts15 Indiana
Nebraska5 Marylandlz Missouri Ransas,
Nevada Mississippi Oklahoma16 Louisiana22
Neaw .Hampshire6 North Puerto Rico Michigan23
Carollnal3
New Mexico Wisconsin Rhode Island Minnesota24

New York7

Noith Dakota8

Ofegon
Pennsylvania

Tennessee
vVirginia
Texas9
Washington

West Virginia
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South
Carolina

Utah17

New Jersey25

Ohio26

South
Dakota27

United
States28

Vermpnt29

Wyoming30
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Footnotes to "Table 2 Responsibility for the Intake Decision"

1. Protective services specialist of State Department of
Economic Security has responsibility for deprived children
complaints - responsible for dispositicn of child unless court
intervention required.

2 Only petitions charging habitually disobedient or
truant. Prosecutor files delinquency petitions.

3. Court may authorize probation officer to confer in pre-
liminary conference with person seeking to file. Any person
can file petition - probation officer cannot prevent this.

4. Youthk in need of care are handled by Department of
Social and Rehakiliteztive services., County attorney can file if
probation officer refuses petition.

5. Only if child in custody, then investigate and either
detain or release, ' Court also can do this.

6. Probation officer or police officer can approve filing.

7. Probation services reviews; county or corporation
counsel has final approval of petitions.

8. "Juvenile Supervisors" whose powers are designated under
27~20~06.

9. Police can divert pursuant to 52.01 and 52.03 with court
approved guidelines,

10. State Department of Health and Rehabilitative Services;
consultation with state attorney for sufficiency of evidence if
necessarye.

11. If intake worker decides not to file, complaint may
be submitted to prosecuting attorney who after consultation with
intake worker makes final decision.

12, If the complaint alleges a delinquent act, the compl&zinant
may appeal denial of filing by intake officer to State's attorney
who after review may file the petition. If the complaint does not
allege a delinquent, the complainant may appeal denial of f£iling by
the intake officer to the regional intake officer. Motor vehicle
violations are filed directly with the state's attorney who makes

etition decisions.
P

13. 1Intake services are optional, but if provided, must
conduct preliminary inquiry and other intake procedures.

I25 I
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l4. Court initially handles, but may use services of
probation officer.

15, For CHINS, probation officer conducts preliminary inquiry
and reports to court at hearing. Court decides on £iling.

16. Court provides by court rule who makes preliminary
inquiry.
17. May also request county attorney to file petitiorn.

18. Court appoints "a competent person or agency" to make
preliminary inquiry.

19, District Attorney initially handles, but may refer to
probation office department of social services, etc., for
investigation and other intake procedures.

20, Director of Social Services conducts preliminary
ingquiry and decides per court intake rules.

2l. At request of Jjudge, probation officer does preliminary
inquiry and refers to county attorney or district attorney for
filing decision. Judge can also request these attorneys to file

without preliminary inquiry.

22, The District Attorney may file a petition without
leave of court. Any person authorized by the court may file a
petition.

23. Provides for preliminary inquiry by unspecified person.

24, Upon regquest of the court, the county welfare board or
probation ocfficer may investigate family background. But only
after filing of petition. Any person may file.

25. Any person may file delinquency petition. JINS
Petitions filed by agencies, schools, police, parent, correction

or probation officer.
26. No intake provision.

27. . State's attorney makes preliminary investigation and
may refer to court service worker for informal adjustment.

28, Attorney General certifies cases to federal district
court,

29, Commissioner of Corrections or Commissicner of Social
and Rehabilitative Services reviews complaints.

30. County Attorney files all petitions.
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INTAKE TABLE 3

Diversion

State - Code Section

Specific provision for informal adjustment

Alab., 12-15-51

Court may informally adjust

Alask. 47.10.020

Instead of §601 petition or request by prose-
cuting attorney under §602 or after dig~
missal of petition, may informally adjust
and enter juvenile in program of supervision,

Child who habitually refuses to obey orders
of school authorities or who is an habitual
truant, referred to a school attendance re-
view board before referral to juvenile
court

Cal, 654

Cal., 601.1

Specifically allows for infomral adjustment
with some limitations.

Colo. 19-3-101

Court can make any nonjudicial disposition
it deems practical

Conn. 46b-128

May defer proceedings pending further Del. 936
investigation on where the interests of
child will thereby be served

Specific provision allowing intake officer to Fla. 39.04

refer to diversionary or other voluntary
program

Specific provision for informal adjustment

Ga. 242-1001

Court may informally adjust

Idaho 16-1807

Probation officer may informally adjust

Ill. 37 §703-8

Specific provision allowing intake officer to
informally adjust

Ind. 31~-6-4-12

Specific provision providing for informal
adjustment good limitations

Towa 232.29

Court may make informal adjustment

Ky. 208,070

Informal adjustment allowed

La. Art. 42
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INTAKE TABLE 3 (Continued)

Diversion

State - Code Section

Intake worker may informally adjust - specific
-~ limitations on authority to adjust

Maine 15 §3301

Intake officer may informally adjust - specific
criteria & limitations

Md. 3-810

Probation officer may informally adjust

Mass. S39E

Specific provision for informal adjustment

Miss. Yéuth Court Act
§44

Juvenile court may informally adjust

Mo. 211-081

Probaticon officer may informally adjust '
- Specific limits put on disposition permitted

Mont, 41-5-301

Police or probation officer may refer to court
approved diversion program ‘

Court may order (with consent) diversion, after
arraignment and prior to adjustment

N.H. 169-B:10

N.H. 169-B:13(I)

Intake services may informally adijust

N.C. 7A-289.7

Juvenile supervisor may informally adjust -
specific provision

Informal adjustment is authorized

Okla. 1103

Court personnel may make informal r=:com-
mendations to a child and parent cr
custodian

Ore. 419.482

Probation shall refer dependent child and
refer delinquent child before filing
petition. Specific provision for
informal adjustment

Pa. 6323

Court may make informal adjustment without a
petition o

S.C. 14-21-560

Court service worker may make informal
adjustment :

" §.D. 26-8-1.1
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INTAKE TABLE 3 (Continued)

Diversion

State - Code Section

Probat@on officer or other designated officer
may informally adjust

Tenn. 37-210

. INTAKE TABLE 4

Screening & Referral by Community Agencies

State ~ Code Section

Law.enforcement officer may dispose of case
without referral to court

- Informal adjustment by probation officer

Tex. 52.01(c)

Tex. 52,03
Tex. 53.03

Probation officer may informally adjust

Utah 78-3a-22

Court may in?ormally adjust without a petition
~ intake officer also may informally adjust

Va. §16.1-164
Va. §16.1-260

Propatiop counselors may arrange and supervise
dlyer51on agreements. May contract with
private agencies for provision of services
in diversion agreements.

Wash., 13.04.040

('79 amand.)

Specific provision allowing for noncustodial
counseling which can be ordered without
formal proceedings under certain conditions

We Va. 49-5-3

Intake wquer may make informal disposition
— Specific provision - criteria 48,245

Wisc. 48.24
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May refer juvenile to private or public shelter
care with counseling, which parents may have
to pay partially or fully.

Refer to crisis intervention home. ‘

Refer to counseling and educational center
for vocational training and shelter
Youth Service Bureau system set up for
referrals., 1900 et. seq.

Cal. 654(a)

Cal. 654(b)

Cal. 654(c)

Law enforcement officer may take child to court
approved center offering voluntary services

Ky. 208.110

Intake worker may refer for care and treatment

Ma. 33015.2

Probation officer may refer to other agencies
for treatment

Mass; §39E

o

Intake unit may refer to other agency for
investigation -

Miss. New Youth
Court Act 8§43

Probation officer may refer to other community
agency

Mont. 41-5-301

Matter may be referred to other agencies to
work out adjustments to avoid filing a
petition

N.M. 13-14aA-20

Intake officer may refer to appropriate public
or private agency with notice to complainant
after which file is closed

N.C. 7A-281

Juvenile Supervisor, subject to court's
direction, may make appropriate referrals

N.D. 27-20-06

Probation officer may refer to social,
community agencies, public or private

Pa. 6323

Child may be referred to an "appropriate
agency for placement or referral to
another agency for services

P.R. Rule 5

Probation officer may refer to social,
community agencies

Tenn. 37-206

May make referral to public or private
agencies of the community where their
assistance appears to be needed or
desirable

Vt. 638(4)
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INTAKE TABLE 5

Informal ¥robation and Consent Decrees

State - Code Section

After the close of evidence and bgfore judg-
ment is entered, court may continue for
12 months

Ind. 31-6-4-14

Specific provision for consent adjustment
before filing of a petition

Mont. 41-5~-401

Upon filing a petition judge may p}ace under
supervision and consent decree without
formal adjudication

Nev. 62.128(5)

General informal probation

N.Y. §734

Specific provision for consent decree - after
petition filed and before adjudicatory order

Pa., 6340

Probation counselor may decide against refer-
ral to juvenile court and instead arrange

Wash. 1304.040
(New Amend. 1979)

and supervise diversion agreement

Specific provision for informal adjustment by
probation officer

- 8pecific provision for an "improvement '
period" before final adjudication - period
of 1 vyear

V]. Vao 49"'5"'33.

VV. va. 49—5_9

Specific provision for consent decree

Wisc., 48.32

At any time before adjudication consent
decree permitted

Wyo., 14-6-228
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INTAKE TABLE 6

Standards

PART ONE: DEFINITIONS

1.1 Defiuitions as used herein:

A, “Juvenile probation” is an organizational entity that furnishes
intake, investigative, and probation supervision services to juvenile
courts.

B. “Juvenile probation services” consist of intake, investigative,
and probation supervision services.

C. A “juvenile probation officer” is an individual whc provides
intake, investigative, or probation supervision services.

D. A “complaint” is a report made to a juvenile court that alleges
that a juvenile is delinquent and that initiates the intake process.

E. A “petition” is a formal legal pleading that initiates formal
judicial proceedings against a juvenile who is the subject of a com-
plaint to determine whether the court has and should exercise juris-
diction over the juvenile,

F. “Intake services” consist of the intake screening and disposition
of complaints,

G. “Intake” is a preliminary screening process initiated by the re-
ceipt of a complaint, the purpose of which is to determine what
action, if any, should be taken upon the complaint.

H. An “intake officer” is an individual who screens complaints
and makes intake dispositional decisions with respect to coimplaints,

L. “Investigative services” consist of the conducting of predisposi-
tion investigations and the preparation of predisposition reports. .

J. A “predisposition investigation” is the collection of informa-
tion relevant and necessary to the court’s fashioning of an appropri-
ate dispositional order after ajuvenile has been adjudicated delinquent,

K. A “predisposition report” is a report based upon a predisposi-
tion investigation furnished to the court prior to the court’s issuance
of a dispositional order.

L. An “investigation officer” is an individual who conducts pre-
disposition investigations and prepares predisposition reports.
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M. “Probation supervision sexvices” consist of - the supervision
" of juveniles who have been placed on judicial prob.apon. . b

N. “Judicial probation” refers to the supervision o-f a juven e
who has been adjudicated delinquent and who remains In hxs. or her
own home, by a designated individual oxr agency fqr a designated
period of time during which he or she may be requn:ed to comply
with certain restrictive conditions with respect to his or her con-
duct and activities pursuant to a dispositional order of the cou.rt.

0. “Payent” means the juvenile’s natural parent, guardian, or

custodian,

PART II: JUVENILE COURT INTAKE

Sec -on I: General Standards

2.1 Availability and utilization of intake services.. . _ '
Intake services should be available to and utilized by all juvenile

courts.

Section II: Dispositional Alternatives at Intake

2.2 Judicial disposition of a complaint. ) o )
“Judicial disposition of a complaint” is the initiation of formal

judicial proceedings against the juvenile who is tzhe subject o-f a
complaint through the filing of a petition. After intake screening,
judicial disposition of a complaint may be made.

2.3 Unconditional dismissal of a complaint. o

The “unconditional dismissal of a complain.t"’ is the. ter.mmatlon
of all proceedings against a juvenile. 'U'ncozzdltlonal.dlsmlssal of a
complaint is a permissible intake dispositional alternative.

2.4 Nonjudiciai disposiiion of a complaint.. . .

A. “Nonjudicial disposition of a complaint’ is the tak_mg qf some
action on a complaint without the initiation of t:ormal judicial pro-
ceedings through the filing of a petition or the issuance of a court
oxder. )

B. The existing types of nonjudicial dispositions are as_f?noxys:

1. “Nonjudicial probation™ is a nonjudicial c.hsposmon involy-

ing the supervision by juvenile intake or Probatlon pegsonnel gf a

juvenile who is the subject of a cornplaint, for a period of time
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during which the juvenile may be required to comply with certain

restrictive conditions with respect to his or her conduct and

activities.

2. The “provision of intake services” is the direct provision of
services by juvenile intake and probation personnel on a continu-
ing basis to a juvenile who is the subject of a complaint.

3. A “conditional dismissal of a complaint” is the termination
of all proceedings against a juvenile subjest to certain conditions
not involving the acceptance of nonjudicial supervision or intake
services. It includes a ‘“‘community agency referral,” which is the
referral of a juvenile who is the subject of a complaint to a commu-
nity agency or agencies for services. ,

C. A “community agency referral’ is the only permissible nonjudi-
cial disposition, subject to the conditions set forth in Standard 2.4 E.
Intake personnel should refer juveniles in need of services whenever
possible to youth service bureaus and other public and private commu-
nity agencies. Juvenile probation agencies and other agencies responsi-
ble for the administration and provision of intake services and intake
personnel should actively promote and encourage the establishment
and the development of a wide range of community-based services
and programs for delinquent and nondelinquent juveniles.

D. Nonjudicial probation, provision of intake services, and condi-
tional disinissal other than community agency referral are not per-
missible intake dispositions.

E. A nonjudicial disposition should be utilized only under the
following conditions:

1. A nonjudicial disposition should take the form of an agree-
ment of a contractual nature under which the intake officer
promises not to file a petition in exchange for certain commit-
ments by the juvenile and his or her parents or legal guardian or
both with respect to their future conduct and activities.

2, The juvenile and his or her parents or legal guardian should
voluntarily and intelligently enter into the agreement.

3. The intake officer should advise the juvenile and his ox her
parents or legal guardian that they have the right to refuse to enter
into an agreement for a nonjudicial disposition and to request a
formal adjudication, g

4. A nonjudicial disposition agreement should be limited in
duration. .

5. The juvenile and his or her parents or legal guardian should
be able to terminate the agreement at any time and to request
formal adjudicatien.
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6. The terms of the nonjudicial agreement should be clearly
stated in writing. This written agreement should contain a state-
ment of the requirements set forth in subsections 2.-5. It should
be signed by all the parties to the agreement and a copy should
be given to the juvenile and his or her parents or legal guardian.

7. Once a nonjudicial disposition of a complaint has been made,
the subsequent filing of a petition based upon the events out of
which the original complaint arose should be permitted for a
period of three (3) months from the date the nonjuslicial disposi-

tion agreement, was envcred into. If no petition is filed within that .

period its subsequent filing should be prohibited. The juvenile’s
compliance with all proper and reasonable terms of the agreement
should be an affirmative defense to a petition filed within the
three-month period.

2.5 Consent decree.

A. A consent decree is a court order authorizing supervision of
a juvenile for a specified period of time during which the juvenile
may be required to fulfill certain conditions or some other disposi-
tion of the complaint without the filing of a petition and a formal
adjudicatory proceeding.

A consent decree should be permissible under the following
conditions:

1. The juvenile and his or her parents or legal guardian should
voluntarily and intelligently consent to the decree.

2. The intake officer and the judge should advise the juvenile
and his or her parents or legal guardian that they have the right
to refuse to consent to the decree and to request a formal ad-
judication.

3. The juvenile should have an unwaivable rigat to the assistance
of counsel in connection with an application for a consent decree.
The intake officer should advise the juvenile of this right.

4, The terms of the decree should be clearly stated in the de-
cree and a copy should be given to all the parties to the decree.

5. The decree should not remain in force for a period in excess
of six (6) months. Upon application of any of the parties to the
decree, made before expiration of the decree, the decree, after
notice and hearing, may be extended for not more than an addi-
tional three (3) months by the court.

6. The juvenile and his or her parents or legal guardian should
be able to terminate the agreement at any time and to request
the filing of a petition and formal adjudication..
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7.0nce a consent decree has been entered, the subsequent
filing of a petition based upon the events out of which the origi-
nal complaint arose should be permitted for a period of three (3)
months from the date the decree was entered. If no petition is
filed within that period its subsequent filing should be prohikited.
The juvenile’s compliance with all proper and reascnable terms of
the decree should be an affirmative defense to a petition filed
within the three-month period.

Section IiL: Criteria for Intake Dispositicnal Decisions

2.6 Necessity for and desirability of written guidelines and rules.

A. Juvenile probation agencies and other agencies responsible for -

intake services should issue written guidelines and rules with respect
to criteria for intake dispositional decisions. The objeciive of such
administrative guidelines and rules is to confine and control the
exercise of discretion by intake officers in the making of intake dis-
positional decisions so as to promote fairness, consistency, and ef-
fective dispositional decisions,

B. These guidelines and rules should be reviewed and evaluated by
interested juvenile justice system officials and community-based
delinquency control and prevention ageacies.

C. Legislatures and courts should excourage or require rulemaking
by these agencies with respect to criteria for intake dispositional
decisions,

2.7 Legal sufficiency of complaint.

A. Upon receipt of a complaint, the intake officer should make
an initial determination of whether the complaint is legally suffi-
cient for the filing of a petition on the basis of the.contents of the
complaint and an intake investigation. In this regard the officer
should determine:

1. whether the facts as alleged are sufficient to establish the
court’s jurisdiction over the juvenile; and

2. whether the competent and credible evidence available is
sufficient to support the charges against the juvenile.

B. If the officer determines that the facts as alleged are not suf-
ficient to establish the court’s jurisdiction, the officer should dismiss
the complaint. If the officer finds that the court has jurisdiction but
determines that the competent and credible evidence available is not
sufficient to support the charges against the juvenile, the officer
should dismiss the complaint.

C. If the legal sufficiency of the complaint is unclear, the officer




should ask the appropriate prosecuting official for a determination of
its legal sufficiency.

2.8 Disposition in best interests of juvenile and community.

A.If the intake officer determines that the complaint is legally
sufficient, the officer should determine what disposition of the
complaint is most appropriate and desirable from the standpoint
of the best interests of the juvenile and the community. This in-
volves a determination as to whether a judicial disposition of the
complaint would cause undue harm to the juvenile or exacerbate
the problems that led to his or her delinquent acts, whether the
juvenile presents a substantial danger to others, and whether the
referral of the juvenile to the court has already served as a desired
detervent.

B. The officer should determine what disposition is in the best

. interests of the juvenile and the community in light of the follow-
ing:

1. The seriousness of the offense that the alleged delinquent
conduct constitutes should be considered in making an intake
dispositional decision. A petition should ordinarily be filed against
a juvenile who has allegedly engaged in delinquent conduct con-
stituting a serious offense, which should be determined on the
basis of the nature and extent of harm to others produced by the
conduct.

2. The nature and number of the juvenile’s prior contacts with
the juvenile court should be considered in making an intake dis-
positional decision.

3. The circumstaices swrrounding the alieged delinquent con-
duct, including whether the juvenile was alone or in the company of
other juveniles who also participated in the alleged delinquent
conduct, should be considered in making an intake dispositional
decision. If a petition is filed against one of the juveniles, a peti-
tion should ordinarily be filed against the other juveniles for
substantially similar conduct. '

4. The age and maturity of the juvenile may be relevant to an
intake dispositional decision.

5. The juvenile’s school attendance and behavior, the juvenile’s
family situation and relationships, and the juvenile’s home environ-
ment may be relevant to an intake dispositional decision,

6. The attitude of the juvenile to the alleged delinquent con-
duct and to law enforcement and juvenile court authorities may
be relevant to an intake dispositional decision, but a nonjudicial
disposition of the complaint or the unconditional dismissal of the
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complaint should not be precluded for the sole reason that the
juvenile denies the allegations of the complaint.

7. A nonjudicial disposition of the complaint or the uncondi-
tional dismissal of the complaint should not be precluded for the
sole reason that the complainant opposes dismissal.

8. The availability of services to meet the juvenile’s needs both
within and outside the juvenile justice system should be con-
sidered in making an intake dispositional decision.

9. The factors that are not relevant to an intake dispositional
decision include but are not necessarily limited to the juvenile’s
race, ethric background, religion, sex, and economic status,

Section IV: Intake Procedures

2.9 Necessity for and desirability of written guidelines and rules,

Juvenile probation agencies and other agencies responsible for
intake services should develop and publish written guidelines and
rules with respect to intake procedures.

2.10 Initiation of intake proceedings and receipt of complaint by
intake officer. 4

A. An intake officer should initiate proceedings upon receipt of a
complaint.

B. Any complaint that sexves as the basis for the filing of a peti-
tion should be sworn to and signed by a person who has personal
knowledge of the facts or is informed of them and believes that they
are true.

2.11 Intake investigation.

A.Prior to making a dispositional decision, the intake officer
should be authorized to conduct a preliminary investigation in
order to obtain information essential io the making of the decision.

B. In the course of the investigation the intake officer may:

1. interview or otherwise seek information from the com-
plainant, a victim of, witness to, or co-participant in the delin-
quent conduct allegedly engaged in by the juvenile;

2. check existing court records, the records of law enforcement
agencies, and other public records of a nonprivate nature;

3. conduct interviews with the juvenile and his or her parents
or legal guardian in accordance with the requirements set forth
in Standaxd 2.14.

C. If the officer wishes to make any additional inquiries, he or
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she should do so only with the consent of the juvenile and his or
her parents or legal guardian,

D. It is the responsibility of the complainant to furnish the intake
officer with information sufficient to establish the jurisdiction of the
court over the juvenile and to support the charges against the juve-
nile. If the officer believes the information to be deficient in this
respect, he or she may notify the complainant of the need for addi-
tional information.

2.12 Juvenile’s privilege against self-incrimination at intake.

A. A juvenile should have a privilege against self-incrimination
in connection with questioning by intake personnel during the in-
take process.

B. Any statement made by a juvenile to an intake officer or
other information derived directly or indirectly from such a state-
ment is inadmissible in evidence in any judicial proceeding prior to
a formal finding of delinquency unless the statement was made
after consultation with and in the presence of counsel.

2.13 duvenile’s right to assistance of counsel at intake,

A juvenile should have an unwaivable right to the assistance of
counsel at intake: )

A. in connection with any questioning by intake personnel at an
intake interview involving questioning in accordance with Standard
2.14 or other questioning by intake personne!; and

B. in connection with any discussions or negotiations regarding a
nonjudicial disposition, including discussions and negotiations in
the course of a dispositional conference in accordance with Stan-
dard 2.14,

2.14 Intake interviews and dispositional conferences.

A.If the intake officer deems it advisable, the officer may re-
quest and arrange an interview with the juvenile and his or her par-
ents or legal guardian.

B. Participation in an intake interview by the juvenile and his
or her parents or legal guardian should be voluntary. They should
have the right to refuse to participate in an interview, and the of-
ficer should have no authority to compel their attendance.

C. At the time the request to attend the interview is made, the
intake officer should inform the juvenile and his or her parents or
legal guardian either in writing or orally that attendance is volun-
tary and that the juvenile has the right to be represented by coun-
sel.
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D. At the commencement of the interview, the intake officer
should:

1. explain to the juvenile and his or her parents or legal guardian
that a complaint has been made and explain the allegations of the
complaint;

2, explain the function of the intake process, the dispositional
powers of the intake officer, and intake procedures;

8. explain that participation in the intake interview is voluntary
and that they may refuse to participate; and

4. notify them of the right of the juvenile to remain silent and

the right to counsel as heretofore defined in Standard 2.13.

E. Subsequent to the intake interview, the intake officer may
schedule one or more dispositional conferences with the juvenile
and his or her parents or legal guardian in order to effect a non-
judicial disposition.

F. Participation in a dispositional conference by a juvenile and
his or her parents or legal guardian should be voluntary. They should
have the right to refuse to participate, and the intake officer should
have no authority to compel their attendance. '

G. The intake officer may conduct dispositional conferences in
accordance with the procedures for intake interviews set forth in
subsections D. and E.

2.15 Length of intake process.

A decision at the intake level as to the disposition of a complaint
should be made as expeditiously as possible. The period within which
the decision is made should not exceed thirty (30) days from the
date the complaint is filed in cases in which the juvenile who is the
subject of a complaint has not been placed in detention or shelter
care facilities.

Section V: Scope of Intake Officer’s Dispositional Powers

2.16 Role of intake officer and prosecutor in filing of petition:
right of complainant to file a petition.

A. If the intake officer determines that a petition should be filed,
the officer should submit a written report to the appropriate prose-
cuting official requesting that a petition should be filed. The officer
should also submit a written statement of his or her decision and of
the reasons for the decision to the juvenile and his or her parents or
legal guardian. All petitions should be countersigned and filed by
the appropriate prosecuting official. The prosecutor may refuse the
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by the tor that a petition should not be filed shpuld be final. : .

by the prosecu ; ed U e : :

B. If the intake officer determines that a petltan sho t ) | | o |

filed, the officer should notify the complainant of his or her decision | | | s deiention of Suveniles peior o adjedication

d ’ f the reasons for the decision and should advise the complain- ‘ or aithe_detention of juveniles prior to adjudication

an tothat he or she may submit the complaint to the appropr.iate or dispostion of their cases wepresents one of the most

nan ecutin official‘for review. Upon receiving a request for review, Tertice. oblems in the administration of Jjuvenile

aros ¥ sefutor should consider the facts presented by the com- justice.  The problem is characterized by fthe very
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are held, the high costs of such detention, and the
. harmful after-effects detention produces,
Sh%ulgnbih?i%sence of a complainant’s request for a review of. the
. ta];:e offi;:er’s determination that a petition should not be f1.le.d, Institute of Judicial Administration/Anerican Bar Association,
]trllle intake officer should notify the appropriate prosecuting official

i ; isi . the filing of a petition in
of the officer’s decision not to request t : .
those cases in which the conduct charged would constitute a crime
if committed by an adult. The prosecutor should hav’e the rlgl?t in
all such cases, aftexr consultation with the intake officer, to file a

ors | Interim Status).
petition, |

Juvenile Justice Standards Project, Standards Relating to Interim

Status, 1 (Tentative Draft 1977). (Approved.1979) (hereinafter

| The detention of juvenile suspects has been ovefused and

3 : misused for a variety of reasons. Such detention has often been
2 ovaerused because juvenile courts have not had the resources to

| develop alternative means of insuring childrens' attendance at

| their hearings. Misuse has often occurred due to the improper

screening of suspects by court personnel.

; Even in the most humane environments, detention is a trau-

matic experience.

Detention is a waiting period. During the entire
course of his confinement a child is troubled by his
immediate placement and he wonders what's going to
happen to him. The time lapse between admission, a
quickly scheduled court hearing, and immediate dis~
position we may consider as short-~term, but to a de-
tained adolescent this period can seem an eternity. He
has not volunteered to be in his circumstances and
being in unnatural surroundings he can be expected to
be on edge. Resistance must be anticipated and con-
sidered to be perfectly normal.

126
125 Y «




R. Perkins, "Your Detention Program -~ Is It Focused
on the Needs of the Children Detained?" 19 Juvenile
Court Judges Journal pp. 55, 56 (1968).

Detention is also a serious deprivation of parents' rights to
custody of their offspring. For these reasons, hearings on the
propriety of the detention should be held as soon as possible in
all cases. At such a hearing it should bz determined whether the
removal of a child from his family is necessary, and if so,
alternatives to conventional incarceration should be explored.

The term detention as used here and in juvenile court stat-
utes means the temporary care of children in physically restrict-
ing facilities pending adjudication, pending dispostion or await-
ing implementation of the court's disposition, Shelter care, on
the other hand, refers to the temporary care of children in phy-
sically unrestricting facilities, such as foster homes and group
boarding homes, pending return to their homes or placement for
long term care.

The critical factors in the detention process are the screen-
ing procedures; the criteria for detention; the time limits on
the period between initial intake and the detention hearing, as
well as the total length of confinement; and the designated place
of confinement. Most state statutes grant law enforcement and
court personnel broad discretion as to each of these factors.,
This discretion results in the misuse and overuse of detention.
The IJA/ABA Juvenile Justice Standards Project suggests that

urgent reform is necessary. Detention criteria must be more
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priately detained; must reduce the delay between intake and the

detention hearing and; nust mandate increased visibility of and

See Interim Status, 1-4,

accountability for detention decisions.

The Project Standards are based on the principle that restraints
on the freedom of accused juveniles pending trial are contrary to

public policy. Detention should be authorized only in clearly

defined, limited circumstances and the least restrictive alter-

native doctrine should always govern the detention decision.,

A, Screening Procedures

The initial decision to take a child into custody is usually

made by a police officer. It is important, therefore, for police

The Interim Status Standards

procedures to be clearly defined.

set forth specific guidelines for police officers to follow
regarding the initial detention decision and also prohibit the

detention of any juvenile in a police detention facility prior to

Interim Status,

release or transportation to a juvenile facility.

Standards 5.1-5.6 and Commentaries. If the police do not return

a juvenile to his/her home, a second decision concerning deten-

tion is usually made by a probation, intake or other court of-

ficial designated to screen detention admissions. Some §tates,

however, allow the police officer making the arrest to directly

place the child in detention. The need for guidelines here is

also critical. The Standards set forth the following require-

ment:
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5.5 1Interim status decision not made by police.

The observations and recommendations of the police
concerning the appropriate interim status for the
arrested juvenile should be solicited by the intake
official, but should not be determinative of the ju~
venile's interim status.

Interim Status, supra.

Although the arresting officer's observations may be highly

relevant to the making of an informed decision,

hav

e the authority to impose detention. See Interim Status,

Standard 5.5 Commentary.

The Interim Status Standards also contain the following

procedural requirements to be observed by intake personnel:

6.5 Procedural requirements,

A, Provide information, The intake official
should:

1. inform the accused juvenile of his or
her rights, [as in Standard 5.3 A.] (constitu-
tional warnings re: right to silence, the making
of statements, and the right to the pPresence of an
attorney).

2. inform the accused juvenile that his or
her parent will be contacted immediately to aid in
effecting release; and

3. explain the basis for detention, the
interim status alternatives that are available,
and the right to a prompt release hearing.,

B. Notify parent. If the arresting officer has
been unable to contact a parent, the intake official
should make every effort to effect such contact, If
the official decides that the juvenile should be re=
leased, he or she may request a parent to come to the
facility and accept release,

c. Notify attorney. Unless the accused juvenile
already has a public or private attorney, the intake
official should promptly call a public defender to
represent the juvenile, '
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B Detenction Criteria

One of the effects of Kent v. United States, 383 U.S. 541

(1966), on the juvenile courts has been to make court personnel
aware of the enormous discretion exercised by the courts at
"critically important® stages in juvenile proceedings. "When

proceedings may result in incarceration in an institution of

confinement . . .", In re Gault, 387 U.S. 1, 1-2 (1967),'such a
stage has clearly been reached. The decision to detain a juve-~
nile therefore, must be based on clear statutory standards.
Detention criteria should contain specific language which sets
out concrete and readily identifiable facts about the juvenile.
Criteria based on "likelihood of flight" should be based on a
recent record of willful failure to appear at juvenile court
proceedings. If detention is required for a minor's own pro-
tection, the criteria should emphasize immediacy and the physical
safety of the child. Likewise, if detention is required for the
protection of others, legislative criteria should prohibit man-
datory detention except when a juvenile is charged with a crime
of violence and he/she poses a substantial threat of harm to
others.

Typicalily, state codes use general and imprecise phrases to
grant broad discretion to detain. Thirty-one states allow de-
tention to insure presence at a subsequent hearing, ahd only
eight of these have any additional requirements, e.g., that the

child have been taken into custody for a serious offense or that
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there must be a history of failure to appear. Twenty states
allow a child ‘to be placed in detention solely because there is
no parent available to provide care and/or supervision. Missis-
sippi adds the requirement that there be no reasonable alterna-
tive to custody, and Florida limits the place of detention to
crisis homes only. Thirty-eight states provide that a child may
only be detained if detention is necessary to protect the per-
sonal safety or property of others. Only eight of those states
additionally requife that the probability of the harm to others
be serious, or the offense be of a serious nature. Just three
states call for a probable cause determination to justify deten-
tion on this bhasis. Thirty-seven states also allow detention to
protect the health and safety of the juvenile. Only Alabama
requires that the threat of harm be substantial, while five
states require that the threat to the child's welfare be im-
mediate.

Vhile most state statutes contain at ‘least broad guidelines
concerning the decision to'detain, some provisions altogethér
fail to guide the decision-maker, Several states allow detention
if release is "impracticable or inadvisable". See for example
section 62.170 of the Nevada Juvenile Court Act:

62,170 Taking custody of child; release to

parent or other person; detention of children; cita-

tion in lieu of arrest for traffic violation.

1. Except as provided in subsection 6, any peace
officer, or probation officer may take into custody any
child who is found violating any law or ordinance or

whose surroundings are such as to endanger his welfare.,
Wlhen a child is taken into custody, the officer shall
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immediately notify the.parent, guardian or custodian of
the child, if known, and the probation officer. Unless
it is impracticable or inadvisable or has been_othe;—
wise ordered by the court, or is otherwise provided in
this section, the child shall be released to the cus-
tody of his parent or other responsible adult who has
signed a written agreement to bring the child to the
court at a stated time or at such time as the court may
direct. The written agreement shall be submitted to
the court as soon as possible. If such person fails to
produce the child as agreed or upon notice from the
court, a writ may be issued for the attachment of the
person or of the child requiring that the person or
Ehild, or both of them, be brought into the court at a
time stated in the writ,

* * .

Nev. Rev. Stat. §§62.170 (1977).
For example of good criteria statutes see the recently
enacted Iowa Code provision for placement in shelter care, and

the Wisconsin provision for holding a child in a secure detention

facility.

Sec., 11, NEW SECTION. PLACEMENT IN SHELTER CARE.
1. No child shall be placed 1in shelter care
unless one of the following circumstances applies:
a. The child has no parent, guardian, custodian,
responsible adult relative or other adult approved by
the court who will provide proper shelter, care and
supervision.

b. The child desires to be placed in shelter
care.

Ce It is necessary to hold the child until his
or her parent, guardian, or custodian has been con-
tacted and has taken custody of the child.

d. It is necessary to hold the child for trans-
fer to another jurisdiction.

e. The child is being placed pursuant to an
order of the court.

2. A child may be placed in shelter care as
provided in this section only in one of the following
facilities:

a. A juvenile shelter care home.

b. A licensed foster home.

Ce An institution or other facility operated by
the department of social services, or one which is
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licensed ur otherwise authorized by law to receive and
provide care for the child.

d. Any other suitable place designated by the
court provided that no place used for the detention of
a child may be so designated.

3. When there is reason to believe that a child
placed in shelter care pursuant to section nine (9),
subsection one (1), paragraph ¢ of this Act would not
voluntarily remain in the shelter care facility, the
shelter care facility shall impose reasonable restric-
tions necessary to insure the child's continued cus-
tody. ‘
4. A child placed in a shelter care facility
under this section shall not be held for a period in
excess of forty-eight hours without a court order
authorizing such shelter care. A child placed in
shelter care pursuant to section nine (9), subsection
one (1), paragraph c of this Act shall not be held in
excess of seventy-two hours in any event,

5a If no satisfactory provision is made for
uniting a child placed in shelter care pursuant to
section nine (9), subsection one (1), paragraph c of

this Act with his or her family, a child in need of
assistance complaint may be filed pursuant to section
forty~-two (42) of this aAct. Nothing in this subsection
shall 1limit the right of a child to file a family in
need of assistance petition under section seventy-one
(71) of this Act.

Iowa Code Ann. §232.1 et seq. (1979).

Wisconsin Children's Code:

48.208 Criteria for holding a child in a secure
detention facility

A child may be held in a secure detention facility
if the intake worker personally interviews the child
and one of the following conditions applies:

(1) Probable cause exists to believe that the
child has committed a delinquent act and either pre-
sents a substantial risk of physical harm to another
person or substantial risk of running away as evidenced
by previous acts or attempts so as to be unavailable
for a court hearing.

(2) Probable cause exists to believe that the
child is a fugitive from another state and there has
been no reasonable opportunity to return the child.
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(3) The child consents in writing to being held
in order to protect him or her from an imminent physi-
cal threat from another and such secure custody is
ordered by the judge in a protective order.

(4) Probable cause exists to believe that the
child, having been placed in nonsecure custody by an
intake worker under s.48.207 or by the judge or ju-
venile court commissioner under s.48.21(4), has run
away or committed a delingquent act and no other suit-
able alternative exists.

(5) Probable cause exists to believe that the
child has been adjudged or alleged to be delinquent and
has run away from another county and would run away
from nonsecure custody pending his or her return. A
child may be held in secure custody under this sub-
section for no more than 24 hours unless an extension
of 24 hours is ordered by the judge for good cause
shown. Only one extension may be ordered by the judge.

Wisc. Stat. Ann, §48.208 (West) (Comm. Phamphlet 1979).

The Interim Status Standards, supra, require that intake

officials take all necessary steps to effectuate the juvenile's

release from a secure facility or, in the alternative, placement
in a non-secure setting. If a juvenile is detained, the intake

official must document the reasons why a less restrictive alter-~
native has not been utilized.

6.5 D, Reach status decision.

1. The intake official should determine
whether the accused juvenile is to be released
with or without conditions, or be held in deten=
tion.

2. If the juvenile is not released, the
intake official should prepare a petition for a
release hearing before a judge or referee, which
should be filed with the court no later than the
next court session, or within twenty~four hours
after the juvenile's arrival at the intake facil-
ity, whichever is sooner. The petition should
specify the charges on which the accused juvenile
1s to be prosecuted, the reasons why the accused
was placed in detention, the reasons why release

134

has not been accomplished, the alternatives to
detention that have been explored, and the recom-
mendations of the intake official concerning
interim status. (emphasis added.)

3. If the court is not in session within
the twenty-four-hour period, the intake official
should contact the judge, by telephone or other-
wise, and give notice of the contents of the

petition,

E. Continue release investigation, If an ac-
cused juvenile remains in detention after the initial .
court hearing, the intake official should review in
detail the circumstances of the arrest and the alter-
natives to continued detention. A report on these
investigations, 4including any information that the
juvenile's attorney may wish to have added, should be
presented to the court at the status review hearing
within seven days after the initial hearing.

Fe Maintain records. A written record should be
kept of the incidence, duration, and reasons for inter-
im detention of juveniles. Such records should be
retained by the intake official and staff, and should
be available for inspection by the police, the prosecu-
tor, the court, and defense counsel. The official
should continuously monitor these records to ascertain
the emergence of patterns that may reflect misuse of
release standards and guidelines, the inadeqguacy of
release alternatives, or the need to revise standards.
Interim Status, supra.

C. Time Limitations and the Detention Hearing

"Delay in the processing, adjudication, and disposition of
criminal and juvenile cases compounds the disadvantages of deten-
tion, increases the risks of nonappearance and antisocial conduct
if the juvenile is released, and is harmful to the interests both

of the accused and the community." Interim Status, p. 11. A

number of states have recognized and addressed this problem.
Twenty-eight states allow detention for only a limited time
unless a petition is filed. The limits range from 24 hours to 10

days with the majority of states imposing a 24-48 hour limita-
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tion, Almcst all of the time limits exclude Saturdays, Sundays
and court holidays. Other states require a detention hearing
within a certain time of the initial placement in detention,
de-emphasizing the role of the petition as a focal point. Thirty~
one states specifically limit the duration of detention before a
detention hearing. Nineteen of those states set the limit at 48
or 72 hours.

Fifteen states limit the time between initial detention and
the adjudicatory hearing. The limit ranges from 5 days to 30
days, with the most common limit being 30 days. Most states
allow some extension for good cause shown. Illinois limits the
time between the detention hearing and the adjudicatory hearing
to 10 judicial days for delinquents and status-offender and 30
days for non-offenders. Eight states place some type of limit on
the duration of post-adjudicatory -- pre~dispositional detention,
with a minimum cf 15 days to a maximum of 45 days.

The IJA/ABA Juvenile Justice Standards Project compiled time
limits believed necessary to reduce.the delay, yet still limit
the risks of inappropriate release. Each of the limits includes
weekends and holidays.

1. arrest - release within two hours, or trans-

portation to a juvenile facility;

2. intake - release or petition for detention to
be filed within twenty-four hours:

3. hearing - if custody continues, hearing to be
held within twenty-four hours of f£filing of petition;

4, review - detention decision to be reviewed by

the court every seven days;
5. adjudication and disposition - cases dis~

missed with prejudice if:

136

a. adjudication is not completed within
thirty days of arrest if the Jjuvenile is in a
release status, and within fifteen days of arrest
if the juvenile remains in detention for more than
twenty-four hours following a court order of
detention; or

b. final disposition.is not determined and
carried out within thirty days of adjudication if
the juvenile is released, and within fifteen days
of adjudication if the 3juvenile remains in court
ordered detention following adjudication. These
latter time constraints may be extended or waived
only in limited and specified circumstances;

6. appeal - decision within ninety days when
juvenile held in detention.

Interim Status, 13.
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Most states afford a detained juvenile the right to a de-
tention hearing. A hearing is constitutionally required to
justify continued detention. Pretrial detention without a hear-
ing violates the fundamental fairness guaranteed by the due
process clause of the Fourteenth Amendment. The "fundamental
requisite of due process of law is the opportunity to be heard,"

Grannis v, Ordean, 234 U.S. 385, 394 (1914), "at a meaningful

time and in a meaningful manner". Armstrong v. Manzo, 380 U.S.

545, 552 (1965). Since the majority of states do not accord the
juvenile the right to bail, a detention hearing is crucial to
avoid arbitrary confinement. If there is neither a hearing nor
an opportunity for release on bail, the detention of the juvenile
is essentially punitive custody prior to any adjudication of
guilt. Without a judicial determination of the need for deten-
tion or a means of felease, the juvenile is subjected to punitive
confinement, a situation that was rejected by the court In re

Colar, 9 Cal. App. 3d 613, 88 Cal. Rptr. 651 (1970).
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Most states do not require a bi-furcated detention hearing,
where both probable cause to believe the juvenile committed the
offense charged, and a finding as to the necessity of detention
is made. In recent years, though, both federal and state courts
have held that as a matter of federal constitutional law, a
juvenile may not be detained pending trial on charges of delin-
quency without a prompt determination of probable cause. Al-
though the United States Supreme Court has not ruled directly on
the issue of whether a probable cause determination should be
required in juvenile detention hearings, the decisions cited,
supra, support the view that constitutional safeguards are neces-
sary to protect the juvenile from arbitrary detention. There can
be no justificiation for denying juveniles the right afforded
adults to challenge the legal sufficiency of the case against
them. Pretrial custody for adults and juveniles has the iden-
tical consequence for the person incarcerated - the loss of
liberty.

The IJA/ABA Juvenile Justice Standards provide the ﬁollowing
guidelines for the release (detention) hearing which protect the
juvenile's due preocess rights and require release from custody if
the state fails to establish probable cause to believe that the
juvenile committed the offense charged.

7.6 Release hearing.

A. Timing. An accused juvenile taken into

custody should, unless sooner released, be accorded a

hearing in court within twenty-four hours of the filing

of the petition for a release hearing [required by
Standard 6.5 D. 2.].
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B. Notice. Actual notice of the detention
review hearing should be given to the accused juvenile,
the parents, and their attorneys, immediately upon an
intake official's decision that the juvenile will not
be released prior to the hearing.

C. Rights. An attorney for the accused juvenile
should be present at the hearing in addition to the
juvenile's parents, if they attend. There shculd be a
strong presumption against the validity of a waiver of
any constitutional or statutory right of the juven:le,
and no waiver should be valid unless made in writing by
the juvenile and his or her counsel.

D. Information., At the review hearing, informa-
tion relevant to the interim status of an accused
juvenile, other than information bearing on the nature
and circumstances of the offense charged and the weight
of the evidence against the accused juvenile, need not
conform to the rules pertaining tc the admissibility of
evidence in a court of law.

E. . Disclosure, The juvenile and the attorney
should have full access to all information and records
upon which a judge relies in refusing to release the
juvenile from detention, or in imposing conditions of
supervision.

F. Probable cause. At the time of the initial
detention hearing, the burden should be on the state

to demonstrate that there is probable cause to believe

that the juvenile committed the offense charged.

{emphasis added).

G. Notice of right to appeal. Whenever a court
orders detention, or denies release upon review of an
order of detention, it should simultaneously inform the
juvenile,; orally and in writing, of his or her rights
to an automatic seven-~day review under Standard 7.9 and
to immediate appellate review under Standard 7.12.

7.7 Guidelines for status decisions.

A. Release alternatives., The court may release
the Jjuvenile on his or her own recognizance; on condi=-
tions, under supervision, including release on a tem-
porary, non-overnight basis to the attorney if =so
requested for the purpose of preparing the case, or
into a_diversion program.

B. Mandatory release. Release by the court
should be mandatory in any situation in which the
arresting officer or intake official was required to
release the juvenile, but failed to do so, or when
the state fails to establish probable cause to be~
lieve that the juvenile committed the offense charged.
(emphasis added).
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C.' Discretionary situations. In all other
cases, the court should review all factors that of-
ficials earlier in the process were required by these
standards to have considered. The court should review
with particularity +the adequacy of the reasons for
detention recorded by the police and the intake of-
ficial.

D. Written reasons. A written statement of
the findings of facts and reasons why no measure short
of detention would suffice should be made part of
the order and filed immediately after the hearing
by any judge who declines to release an accused ju-
venile from detention. (emphasis added). An order
continuing the juvenile in detention should be con-
strued as authorizing nonsecure detention only, unless
it contains an express direction to the contrary,
supported by reasons., If the court orders release
under a form of control to which the juvenile objects,
the court should upon request by the attorney for the
juvenile, record the facts and reasons why uncondi-~
tional release was denied.

Interim Status, supra.

See also Illinois Code §703-b(1l) relating to detention hearings:

If the court finds that there is not probable cause to
believe that the minor is a person [described in Sec-
tion 4=31] it shall release the minor and dismiss the
charge,

In addition to a prompt initial detention hearing, the
appropriateness of continued confinement should be regqularly

reviewed.,

7.9 Continuing detention review.

A, The court should hold a detention review
hearing at or before the end of each seven-day period
in which a juvenile remains in interim detention.
Intrim Status, supra.

In summary, the decision to place a juvenile in pre-trial
detention is a serious deprivation of liberty which can be the
direct cause of irreparable psychological injury. At all stages

of the detention process, specific guidelines must be legisla-
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tively articulated to insure that only those juveniles who pose a

serious threat to themselves or others are detained.

D. Place of Detention — Impact cof Federal Legislation

The Juvenile Justice and Delingquency Prevention Act of 1974
(JIDPA) places special emphasis on improvements in the pretrial
handling of juveniles. The JJDPA requires that the states end
the practice of detaining juvenile status offenders in detention
facilities with law-violating delinquents. 42 U.S.C. §5633(12).
The Act also requires that the states discontinue the confinement
of juveniles with incarcerated adults. 42 U.S.C. §5633(13) (See

Children in Jails chapter). A major section of the JJDPA, 41

U.8.C. §5701, often referred to as the Runaway Youth Act, pro-
vides for the funding of runaway houses designed to provide
temporary shelter and counseling as an alternative to detention
in secure custody.

Requirements for the development of community-based alterna-
tives to incarceration are, of course, central to the Act. Under
the compliance requirements of §§223(a)(12) and (13}, states
receiving federal funds under the Act must insure that status
offenders (defined as juveniles who have committed non-criminal
acts such as truancy, running away, or who are ungovernable) and
non-offenders who are defined as juveniles subject to juvenile
court jurisdiction, usually under abuse, dependency and neglect
statutes, shall not be detained or placed in juvenile detention
or correctional facilities. For purposes of the Act, a juvenile

detention or correctional facility is defined as:
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{a) Any secure public or private facility used for the
lawful custody of accused or adjudicated juvenile
offenders or non offenders; or

(b) Any public or private facility, secure or non-
secure, which is also used for the lawful custody
of accused or convicted adult criminal offenders.
Federal Register, Vol. 44, No. 189, Thursday,
Sept. 27, 1979, p.55748.

The following is a summary of the present state statutory
compliance or non~compliance with the key mandates of the JJDP
Act regarding the detention of status-offenders and non-
offenders. (This summary was prepared in September, 1979). For
quick reference, see the chart appended to this text at the end
of this chapter. (See Appendix also).

1. Juvenile Facilities - Secure

(a) Pre~-Adjudication Status Offenders

In twenty-seven (27) states, the District of Columbia and
the Commonwealth of Puerto Rico, status offenders can be held
pre-trial in juvenile detention or juvenile correctional facili-
ties under express statutory authority. Of the remaining twenty-
three (23) states such detention is expressly prohibited for
status offenders in nine (9) states. Six of those states passed
laws prohibiting such detention after enactment of the JJDPA. It
may be used in certain circumstances in eleven (11) other states.
In the remaining three (3) states the practice is uncertain.

(b) Pre-adjudication - Non-offenders

In six (6) states and the Commonwealth of Puerto Rico,

non-offenders face pre-trial detention in juvenile detention or
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juvenile correctional facilities under express statutory author-
ity. In fifteen (15) states and the District of Columbia such.
detention of non-offenders is expressly prohibited. Over half of
those states enacted the prohibition since 1977. Under certain
circumstances, it may be used in twenty-three (23) other states.
In the remaining six (6) states, the practice is uncertain.

2. Pre-Adjudication - Adult Facilities

Fourteen (14) states and the District of Columbia expressly
prohibit jailing of status offenders. Fourteen (14) states and
the District of Coclumbia expressly prohibit jailing of non-offen-
ders. Four (4) states expressly provide for jailing of status
offenders. In twenty-three (23) states and Puerto Rico, status
offenders may be jailed under certain circumstances. In seven-
teen (17) states and Puerto Rico, non-offenders may be jailed
under certain circumstances. In the remaining states, jailing of
status offenders or non-offenders is neither expressly prohibited
nor expressly authorized. In two (2) states, however, the prac-
tice of jailing status offenders and non—offenéers is prohibited

by inference. (See also Children in Jails chapter).

Tenn (10) of the states passed amendments prohibiting deten-
tion of hon-offenders with adults after the 1977 amendments to
the JJDPA applying its provisions to non-offenders. Two (2)
other states had done likewise between 1974 and 1977.

Eleveh (11) states have passed amendments or new codes since

the passage of the JJDP Act in 1974 which prohibit detention of
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status offenders with adults. Apparently four (4) states already
'had such provisions in their codes before 1974.

The Maryland Code is a good example of a statutory enactment
in accord with the mandate of the JJDPA in that it prohibits the
pre-trial confinement of status offenders and non-offenders in

detention facilities, as well as the confinement of any juvenile

T T %

-

in an adult facility.

Md.

§3-815, Detention and shelter care prior to hearing.

(d) After January 1, 1978, a child alleged to be
delingquent may not be detained in a jail oxr other
facility for the detention of adults, or in a facility
in which children who have been adjudicated delinquent
or detained.

(e) A child alleged tc be in need of supervision
or in need of assistance may not be placed in deten-
tion, If the child is alleged to be in need of assis-
tance by reason of a mental handicap, he may be placed
in shelter care facilities maintained or licensed by
the Department of Health and Mental Hygiene or if these
facilities are not available, then in a private home or
facility approved by the court. If the child is al-
leged to be in need of assistance for any other reason,
or in need of supervision, he may be placed in shelter
care facilities maintained or approved by the Social
Services Administration, or the Juvenile Services
Administration, or in a private home or shelter care
facility approved by the court.

code, 42 Pa. S.C.A. §327(a) reproduced in Children in Jails

chapter.
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CHILDREN IN JAILS

A. Introducticn

It is extremely difficult to determine the actual number of
children incarcerated in adult jails throughout America. On any
given day there will be children in jail in the vast majority of
states. Some authorities place the number as high as 500,000
children per year.l The 1970 National Jail Census reported that
on March 15, 1970 some 7800 juveniles were incarcerated in adult
jails,2 This survey was limited to locally administered jails
which have authority to hold adults for 48 hours or more, The
following facilities were excluded: Federal and State prisoqs or
other correctional institutions; the jails of Connecticut, Dela-
ware and Rhode Island (states in which all jails are administered
5y state not local authorities); and drunk tanks and lockups
which retain persons for less than 48 hours. The preliminary
report of a 1978 census indicated that 1611 children were incar-
cerated in adult jails on a given day in February 1978.3 The
1978 census exclﬁded the jails in five states which have inte-
grated jails systems -~ Connecticut, Delaware, Hawaii, Rhode
Island and Vermont. In ad@ition, only six of Alaska's jails were
surveyed since only six of those jails are locally operated in an
otherwise integrated system. Further, temporary holding facili-
ties or lockups were excluded from the survey. The 1978 survey

was thus even narrower than the 1970 jail census. At first
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glance, the great disparity between the results of the 1970
survey and 1978 census would lead one to conclude that sub-
stantial progress has been made in removing children from adult
jails. Whether or not this is true is questionable. First, in
terms of ascertaining a nationwide trend, consider that of the
7,800 juveniles identified in the 1970 census, 4,990 were incar-
cerated in adult facilities in New verk State. The 1978 survey
identified only 84 children in adult jails in New York. If New
vork were removed from each survey, the results of the 1970
survey would total 3,250 youths in adult jails; the 1978 prelim-
inary report would reflect 1,527 children in jails. The ratio of
reduction changes from approximately 5 to 1 to 2 to 1 after
removing New York Staté from consideration. Further, use of
daily figures must be highly suspect for purposes of determining
any trend in that juveniles are usually detained in adult jails
for relatively short periods of time, A high degree of fluc-
tuation in the number of juveniles detained over a short period
of time is more likely the rule rather than the exception. These
factors, as well as the narrower Scope of the 1978 survey, may
explain what otherwise appears to be significant reduction in the
number of children in jail. Hopefully such a trend is occurring
or will occur. |

Aé indicated, some authorities place the total number of
chilaren jailed in all adult facilities‘in any one year period in

the vicinity of 500,000.5 It is clear that the number of chil-
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dren placed in adult jails per year is shockingly high., For
example, monitoring reports filed by the Kentucky Departmehc of
Justice with the Office of Juvenile Justice and Delinguency
Prevention, (OJJNDP) Washington D.C., indicate that in the first
six months of 1978, 5,504 children were held in adult jails in
Kentucky, up from 3,739 children so confined in the first six
months of 1977. O0Of these 5,504 children, 1,331 were status
offenders or non—offenders.6 Similarly, Tennessee reported to
OJJDP that in excess of 4,700 children were held in the local
jails of Tennessee during the first six months of 1978. Iowa
reported that 8,109 children were jailed in county and municipal
adult facilities from the period July 1, 1977 to June 30, 1978;
of these youths, 2,007 were nondelinquents.7 The 1978 jail
survey found children in the jails of all states surveyed except
Massachusetts, New Jersey, Maryland and the District of Columbia.
These numbers certainly indicate that whatever the trend, a

significant number of children are still jailed in adult facil-

ities throughout the United States.

B. Statutory Law Analysis

The states have adopted diverse statutory approaches in
dealing with the practice of jailing juveniles. It is extremely
difficult ‘to categorize such statutes for purposes of discussion
or to discern a common approach. State statutes often address
the issue of pre-trial detention in adult facilities, but are

silent as to whether jailing is a permissible or prohibited
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dispositional alternative. In addition to the pre-trial and
post~adjudication differentiation, a few states permit or pro-
hibit jailing on the basis of a child's classification as a
delinquent, status offender or non-offender. Other states pro-
hibit or permit the practice on the basis of age. In addition,
states may impose various additional restrictions or conditions
on jailing. Typical restrictions, employed alone or in combin-
ation, often permit jailing only; if no other detention facili-
ties are available, if adequate supervision of the juvenile is
provided by the jail, by court order, if the child would be a
menace to other juveniles in detention, or if the particular
adult facility has been approved for use. Further, separation
from adults is usually mandated but the degree of separation
required may differ from state to state. Lastly, some state
codes are internally inconsistent with regard to when jailing is
permitted or prohibited. All of these factors mitigate against
categorization on anything but a general level.

Very few states prohibit all jailing. Only the statutes of
Pennsylvania (effective December 31, 1979} and Maryland clearly
prohibit pre-trial and post-adjudication jailing of any child
except juveniles certified to adult court.8‘ The new Mississippi
Youth Court Act explicitly prohibits pretrial jail%ng but neither
explicitly prchibits nor permits jailing as a dispositional
alternative.9 Likewise, Arizona and Rhode Island prohibit all

pre~trial jailing but do not specifically prohibit post-adjudi-
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cation placement in an adult facility.10

Other states prohibit
jailing on the basis of age. The states of Colorado (age 14),
Illinois (age 16), Michigan (age 15), New York (age 10), Oklahoma
(age 12}, Oregon (age 14), South Dakota (age 15) and Utah (age
16) make all children, be they delinquent, a status offender or
non~-offender, subject tc jailing solelv on the basis of age.11
Puerto Rico {age 16) alsc provides for a flat age prohibition

12 Most of these states

under which children may not be jailed,
do reguire that the juvenile be lodged in separate quarters
within the adult jail. Some states do not provide a flat age
prohibition but specify an age applicable to one or more "cate-

gories" of juveniles but not all juveniles. These states include

Iowa (delinquents under 14), Louisiana {(delinquents under 15),

‘Minnesota (delinguents under 14), Nhio (delinquents and status

of fenders under age 15); Virginia (delinquents under age 15),
Washington (delinquents under 16 and some runaways and status of-

3 The Dis-

fenders) and West Virginia (delinguents under 14).l
trict of Columbia permits the jailing of delinguents over 16
years of age.14 States which permit the jailing of children on
the basis of age may require the existence of other conditions
such as: adequate supervision of the youth, by court order only,
if no juvenile facility is available, if the adult facility is an
approved facility, or, in the case of New York, approval of the
state division for youth. States which provide a limited age

prohibition, usually applicable only to delinquents, often fail
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to provide any type of explicit prohibition on the jailing of
=ther children. |

The balance of the states permit jailing without age excep-
tions of all or some children involved in the state juvenile
justice system. Only sixteen (16) states and the Distri¢t of
Columbia specifically prohibit the pre-trial jailing of status

15 The balance of the states

offenders, non-offenders or both.
permit such jailing, some with, but most without, age restric-
tions. The statutes of the majority of states fail to address
the issue of whether children may be placed in adult facilities
post-adjudication.

In summary, the vast majority of states allow for the jail-
ing of all or some classes of juveniles. States permitting this
practice usually require that juveniles be detained in quarters
separate from adults. Oonly two states, Maryland and Pennsylvania
clearly prohibit both pretrial and post-adjudication jailing in
adult facilities. Only sixteen (16f states and the District of
Columbia prohibit the pre-trial and post-adjudicatién jailing of
status offenders and/or non—offenders. The balance, thirty-four
(34) states and Puerto Rico, do not prohibit the incarceration of
non-of fenders and status offenders in adult facilities. Some
states have adopted the approach of prohibiting jailing on the
basis of the child's age. While the ages range as low as 10 in
New York, fourteen, fifteen or sixteen years of age appear to be

the more common cut off age range. only eight (8) states and
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Puerto Rico provide an absolute cut off age applicable to all
children. The possibility that some delinquents may be jailed
without violating state statutory law, either pre-trial or post-
trial, exist in all states except Pennsylvania and Maryland.16

Nature of Jails and Their Effect on Youth

Richard W. Velde, then associate administrator of the Law
Enforcement Assistance Administration of the 0.S. Department of
Justice, has stated:

Jails are festering sores in the criminal justice
system, There are no model jails anywhere; we know, we
tried to find them. Almost nowhere are there rehabili-
tative programs operated in conjunction with jails.
Its harsh to say, but the truth is that jail personnel
are the most uneducated, untrained and poorly paid of
all personnel in the criminal justice system -and
furthermore, there aren't enough of them.

The result is what you would expect, only worse.
Jails are, without question, brutal, €filthy, cesspools
of crime - institutions which serve to brutalize and
embitter men to prevent them from returning to a useful
role in society. Cited in R. Goldfarb, Jails: The

Ultimate Ghetto of the Criminal Justice System, P.23
(1975) .

Few people would dispute that most jails are extremely old
and generally deteriorated. The typical jail physical plant can
be described as inzdequate to meet the needs of adult prisoners,

if not unsafe for habitation.17

Specific characteristics of the nation's jails were identi-

18

fied during a 1972 survey of jails, Fewer than five (5) per-

cent of small jails (jails with fewer than 21 inmates) and rough-
ly thirty {(30) percent of medium sized jails (21 to 249 inmates)
provided in-~house medical services.19 Juveniles are usually

detained in small or medium sized jails. Large jails are usually

located near or in metropolitan areas; metropolitan areas usually
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provide separate detention facilities for juveniles. While the teachers; twenty-one (21) states reported no academic teachers,?5

use of jails to incarcerate juveniles is not limited to rural } From these figures, one can reasonably conclude that a juvenile
areas, the practice is most prevalent in rural areas where the ; incarcerated in an adult jail will receive no counseling services
jail size is usually small or, less often, a medium sized facil- | and will not be provided with any type of educational or véca-
ity. All of this means that the jails most likely to detain f tional program. Only six (6) percent of small jails offered any
children probably will not provide in-house medical facilities 5 type of social or rehabilitative Pr.Ogram.26 Juveniles therefore
since only five(5) percent of small jails do so. Thus, provision f are not likely to have the benefit of any social or rehabilita~
of medical services to juveniles will usually require transport- ? tive programs during their incarceration in an adult jail,
ing the child to such services. The additional steps necessary § What then is the effect of jailing an accused or adjudicated
to secure medical attention mitigate against the likelihood that % non-offender, status offender or delinquent in these brutal,
a juvenile will receive such services as needed. This is impor- 3 filthy cesspools of crime where no counseling, academic, voca-
tant since at least one source has indicated that of 31,323 youth §; tional or other rehabilitative services are provided and no
remanded to detention facilities in New York City over a five ? recreation or exercise facilities are available? Not only are
year period, approximately fifty (50) percent required medical g such youth not receiving the states' promised rehabilitation,
care.20 é they are being harmed by such incarceration. Many of these

The 1972 survey also found that only ten (10) percent of § children have committed no crime, The deprivation of liberty for
amall iails had ah exercise yard.21 It is therefore unlikely ? status offénders and non-offenders is justified solely on the
that a juvenile incarcerated in jail will be provided with any g ground that the state, acting under the doctrine of parens
opportunity for recreation or exercise. Psychiatrists serve as g patriae, need care for the child to provide assistance and re- %
staff members in approximately three (3) perceht of all jails; E habilitative treatment if hecessary. The underpinnings of the
psychologists were employed in less than three (3) pergent of all ; Juvenile justice system mandate rehabilitative efforts for all
jails.zz Less than five (5)percent of all jails employed social ; children. Incarceration in an adult ﬁacility clearly does not
workers.23 Three (3) percent of all jails employed academic %; provide such rehabilitation or assistance,
teachers; less than two (2) percent of all jails employed voca- ff The effect of jailing has been the object of study by many {
tional teachers.24 Twenty~two (22) states reported no vocational ‘ gk different organizations. The findings indicate that juveniles
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are not only subject to physical and sexual abuse by adult pri-
soners, including trustees who may have access to Jjuveniles in
"separate" quarters within the jail, hut also suffer additional
harm not directly related to contact with adults. After careful
study, the Office of Juvenile Justice and Delinquency Prevention

(0JJDP) concluded that the problems of jailing youth in adult

facilities:

include the stigma produced by the negative perception
of an adult jail or lockup regardless of designated
areas for juveniles, the negative self-image adopted by
or reinforced within the juvenile placed in a jail, the
often over-zealous attitudes of staff in an adult
facility, the high security orientation of operational
procedures, the harshness of the architecture and
hardware traditionally directed towards the most ser-
ious adult offenders, and the potential for emotional
and physical abuse by staff and trustees alike.
e « « o [alny acceptable level of separation within
adult jails wculd not only be a costly architectural

venture 1if adequate living conditions were to be pro-
vided, but would be virtually impossagle in the major-
ity of the existing adult facilities,

Other significant findings include those of the President's
Commission on Law Enforcement and Administration of Justice
(hereinafter President's Commission). They concluded that:

Jail detention is characterized by enforced idleness,
no supervision, and rejection. It is a demoralizing
experience for a youngster at a time when his belief in
himself is shattered or distorted. Repeated jailing of
youth has no salutory effect on the more sophisticated
youngster; on the contrary, it reinforces his delin=~
quency status with his peers and his self-identifica~
tion as a criminal. Enforced idleness in a jail gives
the sophisticated juveni%g ample time and rsason for
striking back at society.

The recommendation of the President's Commission was that no

child should be admitted to a jail or jail-like place of deten-
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The National Advisory Commission has also declared that

Jails should not be used for the detention of juveniles 30

Simila i
T conclusions were reached by a National Assessment of

J . . .
uvenile Corrections study which found, inter alia, that jails

generally lack basic necessities for physical and mental health

This finding and others, ina

vision and the likelihood of abuse by adults
7

luding lack of appropriate super-

led this group to

conclude that jailing should be prohibited in all instances, 31

The Juvenile Justice Standards Project of the Institute of Judi-

cial ini i i
Administration and the American Bar Association recommended

that the use of adult jails should be flatly prohibited 32 This

position was taken with the recognition

. . ,
that many juveniles are

held in quarters separated from adults, Separation was simply

deemed insufficient to cure the ills of the practice of jailing

children in aduit jails.

that

a
Narrow aspect of the problems and harm which incarceratedq chil-

There seems to be a clear recognition

contact with alleged or convicted criminal offenders is only

dren suffer. Much of the harm is psychological in nature and

flows from the simple act of being placed in an adqult penal

facility. The high security orientation of the facility, the
- ’

harshness of the conditions and the inability of staff membefs
. 14

who lack training in dealing with children, to cope with youth

pProblems all combine to create an atmosphere in which the chilqg

must identify himself or herself as a societal outcast

Physical

separation is not the answer and wholly fails to address the
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major harms inherent in the jailing of a child. The only remedy

to this injustice is the outright prohibition on the jailing of

youth.

cC. Remedial Legislation

The language of the recent Pennsylvania statutes which
prohibit the jailing of any child provides a good model for
discussion. The language of this legislation is clear and

specific. The statute deals explicitly with detention placements

by providing as follows:
§6327., Place of detention

(a) General rule. - %- cpild alleged to be de-
i nay be detained only 1in:
Hinquent n({) A licensed foster home or a home ap-
UV the court. .
pruve?z?y A facility operated by a licensed child
welfare agency or one approved by the cocurt.

(3) A detention home, camp, ceqter or other
facility for .delinguent children which is under
the direction or supervision of the court or other
public authority or private agency, and is ap-
proved by the Department of Public Welfare.

(4} Any other suitable place or facility,
designated or operated by the court and approved
by the Department of Public Welfare.

Under no circumstances shall a child be detained in any

facility with adults, or where the child is apt to be
abused by other children.

(e) Detention of dependeat ch%ld. - A chiid
alleged to be dependent may be detained or placed
only in a Department of Public Wélﬁare approyed
shelter care facility as stated 1n subgecthn
(a)(1), (2) and (4), and ghall not be detained 1in
a jail or other facility 1nten§ed or'uged for the
detention of adults charged with criminal offen-
ses, . « « o 42 Pa, C.S.A. §327(a), (e).
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Note that Pennsylvania has no "status offender" category. Such

“children fall within the definition of dependent children under

33

Pennsylvania law. With regard to dispositional placements, the

Pennsylvania statute provides:

(b) Limitation on place of commitment, - A child
shall not be committed or transferred to a penal insti-
tution or other facility used primarily for the execu-
tion of sentences of adults convicted of a crime., 42
Pa. C.S.A. 6352(b).

The language of the statute is very precise in prohibiting the
practice of jailing children both pre-trial and post-adjudication,
The statute does not stop at simply prohibiting jailing but,
rather, declares the practice illegal:

(c) Detention in jail is prohibited. It is
unlawful for any person in charge of or employed by a
jail. knowingly to receive for detention or to detain in
jail any person whom he has or should have reason to
believe is a child. 42 Pa. C.S.A. 6327(c).

The Pennsylvania legislation also recognizes the tremendous
difficulty of monitoring what actually occurs at jail intake.
Jails are, by necessity, closed institutions. Any statuts
drafted to correct or eliminate the injustice of jailiang children
must contain monitoring or reporting provisions which will ef-
fectively prevent the jailing of children, The Pennsylvania
statute requires the followihg:

(b) Report by correctional officer of receipt of
child: - The official in charge of a jail or other
facility for the detention of adult offenders or per-
sons charged with crime shall inform the court im-
mediately if a person who is or appears to be under the
age of 18 years is received at the facility and shall
bring him before the court upon request or deliver him

to a detention or shelter care facility designated by
the court. 41 Pa. C.S.A. 6327(b).
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Reporting must be required. However, since jailing is primarily
a local phenomenon, it may be wise to require reporting to both
local and state officials. It would be reasonable to statutorily
require reporting to a state official in the executive branch of

government and to charge that individual with the statutory

responsibility to insure that an alternative placement is util-

ized and that the jailing does not occur.

Other issues must be dealt with when an entity or individual
seeks reform of local jailing practices. Community based alter-
natives to jails and the lack thereof will head the 1list of
issues. The Pennsylvania legislation begins to address this
problem by the use of several approaches. First, the statute re-
guires development of such alternatives by use of the following
language:

(£) Development of approved shelter care pro-
grams. — The Department of Public Welfare shall develop

or assist in the development in each county of this
Commonwealth approved programs for the provision of

shelter care for children referred to or under the

jurisdiction of the court. 42 Pa. C.S.A. 6327(f).
Second, the legislature of Pennsylvania provided ample lead time
between passage of the jail prohibition statute and its effective
date to allow for the development of alternative programs.34
Additional lead time was secured by passage of other legislation
which permitted the jailing of delinéuents if the detention was
necessary for the safety of the public and if the jail had been

approved for detention of children by the Pennsylvania Department

of Public Welfare.
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35 Lastly, in separate legislation Pennsylvania

éncouraged the development of alternative facilities such as
foster care, group homes, shelter care, community residential
care, etc., by providing that the State would raise the rein-
bursement to the local government from 60% to the range of 75% to
90% of the cost of such care.36 The rate of reimbursements for
institutional placements was reduced from 100% to 50% by the same
legislation, While this related development was intended to
impact on the use of institutions, the alternatives which devel-
oped or will develop may also serve as alternatives to jail
detention.

Advocates of statutoxry prohibitions on jailing should dis-
courage the use of large” regional detention centers. Typically,
advocates will discover that the majority of child detainees of
jails do not need to be detained in any facility. a study con-
ducted by the Children's Defense Fund surveyed 449 jails and
found that under 12 percent of the children detained in jails
were alleged to have committed a dangerous act,,37 The balance of
the chila detainees, 88 percent, were alleged to have committed
minor offenses, property offenses or no offenses (18 percent were
not alleged to have committed any criminal offense). Other
available information supports the premise that present jail
detention practices tend to grossly "overdetain" juveniles, A
study of juvenile detenticn and alternatives in Scott County,
Towa, indicates that 1,243 youth were arrested in Scott County in

1977 38 Only 36 of j i
. ly of these juveniles were arrested for offenses

P
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which would normally be considered serious offenses against
persons. An additional 30 youths were arrested for carrying a
concealed weapon. Only.these 66 youths could be considered
threats to the safety of the community. Yet some 436 juveniles
or 42 percent of those arrested in 1977 were detained in the
Scott County jail. The study notes that the John Howard Asso~
ciation Standard provides that only 5 percent of arrested juve-
niles normally need be detained if adequate services are avail-
able. In Scott County, 84.5 percent of all male juvenile de-
tainees and 98 percent of female juvenile detainees were released
within 3 days or less. Such a short term of detention leads one
to question exactly what was gained by detaining these children
in jail. Based on all this information, the study concludes that
the vast majority of juvenile detainees did not need to bhe de-
tained in the first place. Such findings indicate that the
alternatives to jails which must be developed do not need to
provide anywhere near the bed space size that jail detention
rates would indicate. Further, the actual cost of detention
should decline if only those juveniles who actually need de-
tention are detained in alternatives to jails. For rural areas,
the development of very small facilities, 3-5 beds, would not
only accommodate the countyv of the faciiity's location but would
also accommodate those few juveniles from neighboring counties

who need to be detained.
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In summary, large detention facilities should be avoided

since the history of such facilities indicates that control can

¢

only be maintained by regimentatiecn. Small facilities offer the
only setting in which rehabilitation, as opposed to security, can

be the primary orientatii. The advocate should urge development

of small local facilities as the alternative to jailing. While
several contiguous counties may join to create a small facility

which would serve such counties, the size should be limited to 5

or 6 beds. Development of large regional detention centers would

be self-defeating to the goal of providing facilities which can

provide individualized help to troubled children.

Impact of Federal Legislation

The Juvenile Justice and Delingency Prevention Act of 1974,
hereinafter Act, 42 U.S.C. 5601 et seq., requires participating

states to:

(12)(a) provide within three yvyears after sub-
mission of the initial plan that juveniles who are
charged with or who have comnitted offenses that would
not be criminal if committed by an adult, or such
nonoffenders as dependent or neglected children, shall
not be placed in Jjuvenile detention or correctional
facilities; and

(B) provide that the State shall submit annual
reports to the Associate Administrator containing a
review of the progress made by the State to achieve the
deinstitutionalization of juveniles described in sub-
paragraph (A) and a review of the progress made by the
State to provide that such juveniles, if placed in
facilities, are placed in facilities which (i) are the
least restrictive alternatives appropriate to the needs
of the child and the community; (ii) are in reasonable
proximity to the family and the home communities of
such juveniles; and (iii) provide the services des-
cribed in section 103(1);
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{13) provide that juveniles alleged to be or found
to be delinguent and youths within the purview of
paragraph (12) shall not be detained or confined in any
institution in which they have regular contact with
adult perscns incarcerated because they have been
convicted of a crime or are awaiting trial on criminal
charges; 42 U,S.C. 5633(a)(12), (13). :

The Office of Juvenile Justice and Delinquency Prevention (0JJDP)
has defined a juvenile detention or correctional facility as:
(a) Any secure public or pfivate facility used

for the lawful custody of accused or adjudicated juve-
nile offenders or non-offenders; or

(b) Any public or private facility, secure or
non-sacure, which is also used for the lawful custody
of accused or convicted adult c¢riminal offenders.
Federal Register, Vol. 44, No. 189, Thursday, Sept. 27,
1979, p.55784,

Clearly, jails fall within the definition of juvenile detention
and correctional facilities. States which are participating in
the Act must remove status offenders and non-offenders from adult
jails. Further, the provisions of subsection(a)(13) of 42 U.S.C.
5633 which prohibit the detention of or confinement of children
in facilities in which they have regular contact with adults have
been the subject of study and comment by OJJIJDP. The findings

indicate that the optimum level of separation is complete envi-
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ronmental separation (use of different facilities). 0JJDP

discourages the placement of any youth in facilities which can be
used for adult detention or confinerment, but permits the practice

if total sight and sound separation is provided.40

Nevertheless,
the infirmities of this practice are readily recognized. States
should plan now to correct these deficiencies and meet present

humanitarian standards which dictate complete separation. OJJDP

has readily recognized that the harm which befalls juveniles
incarcerated in aduilt jails does not arise solely from contact
with adults but rather arises from placement in such facili-
ties.41 States should not expend money to provide architectural
changes within existing jails to meet the sight and sound separa-
tion requirement when such funds could be used to provide sepa-
rate facilities,

Funding to develop community alternatives to jails and
institutions is available under the Act. 42 U.s.C. 5633(a)(10)
provides that 75% of the funds available to the states be used

for:

- » o advanced techniques in developing, maintaining,
gnd egpandlng programs and services designed to prevent
Juvenile dglinquency, to divert juveniles from the
juvenlle. justice system, to provide community based
altgrpatlves to juvenile detention and correctional
f§01}1ties, to encourage a diversity of alternatives
within the juvenile justice system, and to establish
agg ;?opt juvenile justice standards. , . . (emphasis
adde

Information regarding the types of community alternatives which
have developed as alternatives to incarceration is available from
the Office of Juvenile Justice and Delinquency Prevention, Law
Enforcement Assistance Administration, U.S. Department of Jus-
tice, Washingtébn, D.C.

The Juvenile Justice and Delinguency Prevention Act of 1974
is a call to action for those interested in improving the juve-
nile justice system. The incarceration of children in adult

jails offends all standards of decency and is repugnant to the
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underlying rehabilitative philosophy of the juvenile justice
system., Certainly, this abuse should be high on any listdof
practices for legislative reform in the juvenile justice area.
The Act provides the impetué and funding possibilities to correct
the injustice which occurs each and every time a child is sub-
jected to physical and psychological harm by the act of being
placed in an adult penal facility. The jailing practice must be
specifically prohibited. Legislative reform of the various state
laws which permit this practice to continue, by commission or

ommission, is absolutely necessary to protect the children of

America.
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DISPOSITIONAL STATUTES

A, Introduction

The separate juvenile court system emerged from a pervasive

belief that the goal of rehabilitation could be served best by
permitting juvenile courts to maximize flexibility, informality

and discretion, especially at the dispositional or sentencing

stage.1 Thus, the juvenile court is *2sted with broad disposi-

tional power. Under the parens patriae concept, it is left to

the discretion of the court as to what disposition will best

serve the interests and weifare of the child., Broad disposi-

tional power is both justified and necessitated in a system whose

prime interest is the welfare cf the minor.2 Time and again the

statement is made that the dispositional decision is likely to be

the most important aspect of a juvenile court case.

In keeping with the juvenile court system's philosophy of
treatment and rehabilitation, most juvenile codes address the

need for treatment of the individual brought before the court in

their purpose clauses.3 Typical of these clauses is the fol-

lowing provision found in the Standard Juwvenile Court Act:4

Each child coming within the jurisdiction of the
court shall receive, preferably in his own home, the
care, guidance and control that will conduce to his
welfare and the best interests of the state, and . . .
when he 1is removed from control of his parents the
court shall secure for him care as nearly possible
equivalent to that which they would have given him,

It is the dispositional phase of the juvenile court proceeding,

then, where the juvenile court's philosophy of treatment and
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i t is
rehabilitation is put to the test. At this stage, the cour

. sl 1
required to order a plan of treatment that meets the individua

needs of the child.

Although the disposition is the heart of the juvenile pro-

i i ci-
cess, it has‘received scant attention 1n appellate court de
.ss, . ,

1

ision in 1 u.s.
sions The Supreme Court's declsion 1in Tn re Gault, 387 U

(1967), was jimited to the adjudicatory stage of delinquency
14

. . . .
’

ended b
mination of delinquency py that case have not been extende y

oy .
+he U.S. Supreme Court to the dispositional process. Consequen
- e L B} L] 4

Y y .' ’ i e 1iti_
’

gation and legislative revislon.

B. Criteria and gtandards

i ake
Presently, juvenile court statutes permit the court to m

iti i rvices to
any one of numerous dispositions ranging from no se

. e . -
commitment in an adult correctional facility. Typically, ho

ever, these statutes

. . h.
which disposition would be appropriate for a particular yout

i j en it is
This absence of guidelines 18 nf major concern today wh

ts in
still possible in many states to place runaways or truan

5 i ABA
proportion to the acts committed. (see infra). The IJA/

i 7 i tance
Juvenile Justice gtandards Project has recognized the 1mporx

e e 3% s - . at
of establishing guidelines and limiting judicial discretion

£© ', 't
the dispositional stage. Applying a concept of proportionality,
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provide the court with little guidance as to

the Standards recommend that the category and duration of &
disposition be determined with rererence to the seriousness of
the juvenile's offense, modified by the youth's degree of cul-
pability as indicated by the circumstances of the case as well as
the age and prior record of the youth, Additionally, the stan-

dards would require the least restrictive alternative consistent

with these considerations to be selected.

In choosing among statutorily permissible dis-
positions, the court should employ the least restric-
tive category and duration of disposition that is
appropriate to the seriousness of the offense, as
modified by the degree of culpability indicated by the
circumstances of the particular case, and by the age
and prior record of the juvenile., The imposition of a
particular disposition should be accompanied by a
statement of the facts relied on in support of the
disposition and the reasons for selecting the dig-
position and rejecting less rest  ictive alternatives.

The Iowa legislature has adopted a similar standard in the dispo-

sitional section of its juvenile code:

1. Pursuant to a hearing provided in section
232.50, the court shall enter the 1least restrictive
dispositional order appropriate in view of the ser-
iousness of the delinquent act, the child's culpability
as indicated by the circumstances of the particular
case, the age of the child and the child's prior rec-
ord. The order shall specify the duration and the
nature of the disposition, including the type of resi-
dence or confinement ordered and the individual, agen-
cy, department or facility in whom custody is vested.
Iowa Code Ann. §232.52 (Supp. 1979).

For other state codes which mandate the least restrictive dispo-

sitional approach see: West Virginia, W. Va. Code §49-5-13(b)

(Supp. 1979); Pennsylvania, 42 P.S.C.A. §6342; Mississippi,

Mississippi Youth Court Act, §§65-68 (1979). Thus, while most
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state codes are devoid of guidelines to be applied during the
dispositional phase of the juvenile court proceeding, some legis-

latures have recognized the need to assure the provision of

" rehabilitative treatment in the least restrictive, appropriate

environments., (Fcr a discussion of the constitutional basis for
the least restrictive alternative approach to treatment, see

Rights of Institutionalized Juveniles chapter).

Further, to insure that the least restrictive, most appro-
priate alternative is selected, courts should be required to
examine fully each alternative and, after selecting one, explain
why each lessnrestrictive alternative has been rejected. The
National Juvenile Law Center Model Code provides:

Section 15, Dispositional Hearing

{1) Prior to the dispositional hearing the juve-
nile court worker shall prepare a written report des-
cribing all reasonably appropriate alternative disposi-
tions. The report shall contain a specific plan for
the care of and ‘assistance to the child calculated to
resolve the problems presented in the petition. The
report shall contain a detailed explanation showing the
necessity for the proposed plan of disposition and the
benefits to the child under the proposed plan. If
placement of the child away from home is recommended,
the juvenile court worker shall give precedence to
placements in the manner provided in section 17 of this
chapter. The report shall contain specific reasons for
not recommending placement of the child with th.
child’s parent or guardian.

(2) At the dispositional hearing, the court shall
consider the predisposition report and all relevant and
material evidence presented. Upon motion of the child
or the ¢hild's parent or guardian, the court shall
require the person as a witness and bhe subject to
examination.

(3) After consideration of all evidence offered
bearing on disposition, the court may:

(A) Order a disposition pursuant to section
16 of this chapter if the child 1is
adjudicated a juvenile offender;

(B)‘ L] 7 -
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(4) The dispositional order of the court shall
set forth the findings of fact upon which the order is
based gogether with clear and concise reasons for the
order. See IJA/ABA sStandard, supra. See also Mis-
sissippi Youth Court Act §65(6) (1979).

= C. Institutionalization and Jailing

The need for clearly defined dispositional criteria is best
illustrated by an overview of current jailing and institutional-
ization practices. It is estimated that as many as 500,000
youths spend one or more days each year in adult jails or lock-
ups. While state statutes often address the issue of pre-trial
detention in adult facilities, they are often silent as to whether
jailing is a permissible vr prohibited dispositional alternative.

(See Children in Jails chapter). The deplorable conditions in

jails have been well documented. Yet, only Pennsylvania and
Maryland clearly prohibit the post-adjudication jailing of juve-

niles. (See Children in Jails chapter). 1In fact, six states

expressly authorize the post-sidjudication placement of status
offenders in adult facilities. Only one (1) state expressly
authorizes the post-adjudication jailing of non-offenders. Te)
{19) states and the District of Columbia expressly prohibit
post-adjudication jailing of status offenders. Eight (8) states
and the District of Columbia expressly prohibit post-dispositional
jailing of non-offenders. The remaining states neither expressly
prohibit nor expressly authorize post-dispositional commitment to

an adult facility. (See charts appended to Shelter Care and

Detention chapter).
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The plactment of juveniles in institutions is another dis-
positional alternative gravely in need of legislative attention.
Examination of juvenile justice institutions has revealed an
almost universal absence of treatment-oriented programs. 'The
President's Commission on Law‘Enforcement and the Administration
of Justice succinctly described the plight of many juveniles

institutionalized for the ostensible purpose of treatment under

the state's parens patriae authority:

Institutionalization too often means storage ~ isola-
tion from the outside world - in an overcrowded, under-
staffed, high-security institution with little educa-
tion, little vocational training, little counseling or
job placement or other guidance upon release. Progrags
are subordinated to everyday control and maintenance,

Lack of dispositional quidelines is an especially serious

concerr ‘n light of a growing body of literature which indicates

that institutionalization per se is harmful. Research findings

of the 0ffice of Juvenile Justice and Delinguency Prevention

(OJZhP) indicate the following:

Large facilities require regimentations and routiniza-
tion for staff to maintain control and restrict indi-
vidual handling. Smaller groups reduce custody problems
and allow staff to foer a more constructive and con-

trolled environment,

Large facilities convey an atmosphere of anonymity to
the individual resident, and tend to engulf a child in
feelings of powerlessgess, meaninglessness, isolation
and self-estrangement,

Larger facilities reinforce the image of rejection of
the individual by society,]ﬁpmpounding the problems of
reintegration into society.

Statistics show that juvenile residential facilities
have a tendency tc fill to capacity. Larger facilities
increase thflmeasure of detention through inappropriate

placements.
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Of equally grave concern is the fact that institutional-
ization cannot be justified on the basis of good results, Gen-
erally, studies reveal that institutionalization is no more
effective in reducing recidivism than alternatives that do not
involve incarceration. Some studies indicate that institution-
alization actually may increase recidivism.12 Further, studies
reveal that many incarcerated youth, pdrticularly status of-

fenders, do not require secure confinement. See Children in

Jails chapter,

Not only is institutionalization harmful, it is also expen-
sive:

Analysis of the'comparative costs of institutionaliza-~

tion versus nonincarcerative dispositions also provide

cogent reasons for preferring the latter...a comparison

oﬁ 1nsp1tut}opal costs and the costs of nonincarcera-

tive d%spos;tlops revealed that "the overall daily cost

for a juvenl%e 1n an institution is ten times gore than

the cost of juvenile probation or after care.l

These findings ail lead to the conclusion that, at best,
large institutions offer mere custodial care. Further, increased
deviance is promoted by institutionalization. Troubled children,
especially status offenders, are entitled to the individualized
car= and treatment which can only be provided at the local level
in small, community settings.

Somehow, it appears to us that if the

. : ( state's purpose

ls to develop ,& soclety characterized by pe;%e'pand

love, that.ogr institutions for childreT should reflect

those qualities and not their opposite, 4

Presently, seven (7) states and the District of Columbia

expressly authorize the post-dispositional commitment of status
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offenders to secure facilities. Only one (1) state expressly
authorizes such commitment for a non-offender.
Post-dispositional commitment to a secure facility is ex~-
pressly prohibited for status offenders in ten (10) states.
Fifteen (15) states and the District of Columbia expressly pro-
hibit secure commitment of non-offenders. The remaining states

neither expressly prohibit or expressly authorize the practice.

(See charts appended to Detention and Shelter Care chapter).

Further, in four (4) states, status cffenders are jurisdiction~-
14

ally classified as delinquents. (See Scope of Juvenile Court

Jurisdiction chapter, Section B). Therefore, they are auto-

matically subject to the same dispositional alternatives (in-
cluding secure confinement) as those children who have committed
criminal acts.

The preceding discussion clearly illustrates that the broad
dispesitional power of juvenile courts must be legislatively
addressed through the establishment of clearly defined guidelines

directed at eliminating the practices of unwarranted institution-

alization and jailing of juveniles.,

D. Probation
Probation may be defined as the conditional freedom granted
by a judicial officér to an alleged offender, or adjudica-

ted Juvenile . . . as long as the person meets certain

15

conditions of behavior. According to one authority, on

September 1, 1976, there were 328,854 juveniles under probation
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Supervision in the United States.16 Probation is usually an

available disposition for every juvenile, rYegardless of the

1
nature cf the offense,"7 and its theoretical rationale lies in

the concept that the correction of deviant behavior may be better
accomplished by assisting the rehabliltatlon of the juvenile in
the communlty than by isolating him/her in an institution. The
central emphasis of probation is rehabilitation and relntegra—

tion, and the principal figure in accomplishing these goals is

the juvenile court probation officer.18 A number of juvenile

courts have no probation services at all; in those that do,
caseloads typically are so high that counselling and supervision

take the form of occasional phone calls and perfunctory visits

instead of the careful,

Furthermore, it has been vell documented that juvenile probation

workers are frequently lacking in professional training.20 As a

result, probation often becomes more a process of verifying

behavior than of correcting it021

Although there may be some common restriction imposed in ‘any

given juvenile court probation order, 22 the typical statutory

authority given to the judge to shape conditions of probation is

phrased in the broadest of terms.z3 In only a few states are the

permissible terms of juvenile probaticn specified by statute or

court rule.24 Consequently, the juvenile court judge is all too

often free to use his/her own imagination. The result of this

latitude in imposing conditions may be the negation of any bene-

ficial effects of probation.25

177

individualized service that was intended.19




.

Since probation hag historically béen viewed as an "act of

grace" to one convicted of a crime,26 until fairly recently,

probation conditions were rarely subject to judicial review.
The consensus now, however, is that probationary conditions are
subject to certain limitations, some of them being constitutional

and others relating to the nature of the offense and the rehabil- ‘

itation of the offender.28 i

Since the purpose of probation is educational and
reconstructive rather than primarily punitive or op-~-
pressive, the program of probation should envisage only
such terms and conditions as are clearly spelled out in
the statutes . . . and such other conditions as fit the
probationer by edggation and rehabilitation to take his

place in society.
In tle juvenile court, where rehabilitation is the purported goal

of the entire process, such an argument has even greater cogen-

cy.30 Theoretically, the goal of probation is to accomplish the

rehabilitation of the child by treatment and guidance while the

child remains an active and useful member of the community. If

probation conditions do not promote this end, they should not be

employed or permitted.31

In short, statutes that grant juvenile courts broad dis-

cretionary powérs in the imposition of conditions of probation

should be repealed or amended. Tegislatures should, instead, set

out for the courts the goals they should seek, the methods they

should use, and the conditions that may be imposed.32
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E. Fiﬁés and Restitution

A [] ) 3
large number of Juvenile codes permit the use of resti
t 1] 3 ] . ‘
ution as a dispositional alternative for juveniles, 33 A som
[} ne ~
what smaller number permit the use of fines 34 Either‘may b
. e

im iti
posed as a condition of probation and both are commonly im

.posed
P + at least as far as adult probationers are concerned Some

Problems, however, are eéncountered in the use of these meas
ures,
Fines often bear 1little relationship to rehabilitation of
th i
e offender, being clearly punitive in character. To that

extent, they are inconsistent with the goals of the juvenil
e

Whether restitution is rehabilitative is another question
It he~ been utilized so often that the courts fail to articulate
any real concern about whether its use serves to reform or reha-
bilitate the offender.36

Occasionally, the juvenile court may attempt to impose
responsibility for payment upon the child's parents, It is
questionable that a court which has adjudicated the child de-
linquent: would have jurisdiction to compel payment by the
parent. Moreover, it is doubtful that payment by the parent can
have any rehabilitative effect upon the child.37 The function of
the juvenile court, in brief, must be to provide for the care and

uid ]
g ance of the child, not to satisfy civil damage claims 38
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F. Duration of Dispositional Orders

A large number of states permit the juvenile Qr family court
to exercise jurisdiction over a juvenile found delinguent until
he/she reaches twenty-one, regardless of the offense.39 Some
allow the same jurisdiction over status offenders and non-
offenders. Since youth adjudged delinquent are thought to be in
need of "treatment", many think that it is in the youth's best
interest for treatment to continue as long as it is necessary to
achieve desired results.

Other state statutes provide that the court may commit a
juvenile for an indeterminate period up to a statutory maximum,
which is the same for most offenses.4 Many of these provisions
also provide for extensions of the dispositional period.41 still
other statutes provide that the court may commit a juvenile for a
specified period of time, usually reserving the right to extend

42

the duration of the order of commitment. A few states provide

that a juvenile may be committed until such time as the objec-

43
tives of the dispositional decree have been met.

- One state
provides that an adjudicated delinquent may not be committed for
a period exceeding the maximum term of imprisonment for the
of fense forming the basis of the adjudication.

Statutes that limit the duration of disposition orders
represent the best approach. Disposition orders of indeterminate

duration may result in situations where the child remains insti-

tutionalized or on probation for a time greatly disproportionate
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to the seriousness of his/her conduct’or his/her need for treat-
ment or greater than the maximum period of confinement statu-
torily authorized for an adult convicted of the same offense.
Statutory limitations on the duration of diséositions can avoid

this abuse,

G. Revocation of Probation and Changes
in Dispositional Orders

The Supreme Court has held that a previously sentenced adult

probationer is entitled to a hearing when his probation is re-

voked.45 An adult probationer, however, does not have an abso-

46

lute right to counsel at revocation proceedings, The right to

counsel depends upon the particular circumstances of the case.

The Court has noted that if the probationer>asserts that he/she
‘has not committed the wviolation or if he/she admits the wviolation
but alleges mitigating circumstances that make revocation inappro-

47

priate, counsel should usually be appointed. The ultimate

decision should be based on # determination of whether or not the
probationer appears capable of effectively representing him/her-

48

self, Based upon this test, the juvenile probationers should

almost always be entitled to the right to counsel since they will
generallly lack the maturity and inteliigence to present their
arguments effectively without the assistance of counse1.49

Most of the juvenile codes examined recognize the right to a
hearing on the revocation of probation50 and some even guarantee

51

the right to counsel. Most of the statutes also require ade-
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guate notice of the hearing and notice of the factual basis for

2 . L
the alleged violation of probation.5 These latter provisions

guarantee that juveniles will be given notice of the charges

against them in order to prepare a defense.

i ires that a person on probation shpuld not
gzstﬁ;ieiizglﬁxf live inE%xead oﬁ being recommitted 02
the whim or caprice of a probation pfflcer, or egezhoz
a court. Ordinary principles of fair play geman a_
he should be advised of the ground upon Whlﬁh rgvocgn
tion of prokation is sought, and to hag§3a earing
whether his probation should be revoked.

As for the standard of proof applicable to proceedings to
revoke probation, some statutes adopt clear and convincing evi-

4 while others adopt the pre-

. 55
ponderance of the evidence standard.

56
proof beyond a reasonable doubt.

5
dence as the applicable standard,~

and still others require

Several codes adopt no spe-

cific standard of proof at all. Proof beyond a reasonable doubt -

should be required whenever the alleged violation amounts to a
criminal act. |
. . sy
Generally, the statutes surveyed recognize the juvenile's

right to a hearing before probation is revoked and indicate a

trend toward recognition of the ;ight to counsel. Because of the
serious consequences facing a juvenile in revocation proceedings,
these rights deserve further recognition and protection. Even if
a violation is admitted by the probationer, an attorney can more

effectively present evidence of mitigating circumstances, should

i - 1 re as to
there be any. These circumstances may be of such a nature

"dissuade the judge from revoking probation on the theory that the
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juvenile is not a danger toAsociety and can be better rehabili-
tated outside of an institution.

The system of revocation is easily criticized, and justly
so, because improvement of the system would not be difficult.

Every revocation proceeding should comport with constitutional

due process safeguards. Even if the violations are admitted, the

second question, that of proper disposition, requires a hearing.,
A violation of probation conditions does not, in itself, mean

that the juvenile is a risk to society. It will be for the

states individually to protect their probationers’ rights in the
revocation process by appointment of counsel and more strict

adherence to formal constitutional and adversary requirements,

H, Aftercare
Aftercare, or parole, is the release of an individual from
an institution prior to the time when the period of the original
commitment would end. Juvenile parole has its origins in the
early House of Refuge practice of indenturing child inmates to
work for several years in private homes after their term of

incarceration. It was the responsibility of the receiving family
to feed and clothe the indentured youngster and also to decide

when he had earned complete freedom.57 Today, the decision to

parole and the determination of conditions of parole are generally
made by the institution in which the juvenile is confined.
Aftercare is generally beyond the scope of the juvenile

court process and juvenile codes generally do not deal with it.

183

“w ok A




— T T

- YT

However, entrusting the important decision of whether to grant
parole to the absolute discretion of an agency raises some sef-
ious concerns. When coupled with the traditional provision for
indeterminate sentencing, such discretion allows agency officials
to exercise great power over a juvenile's life for a long period
of time. Some provisions require judicial review of any modifica-
tion of disposition. These provisions seem better designed to
protect juveniles' rights because the review affords juveniles

the opportunity to be heard in matters of vital concern to them,
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HB2315 §7 Mich. Comp. Laws Ann. §712A.18(b) (1979)
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(1979)
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|
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Fla. Stat. Ann. §39.11(1)(a) (1979)

??Y. ieVo Sgat. §571-48(1) (a) (1978)

;owaRCOde Ann. §232.3422) (1979) M1} (1978), 705-3
€. Rev. Stat. Ann., Tit. 15 §3314(B 1979
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iss. (approved) Art. 11, §66(1)(C) 7t
g.H.sg.g. 831 Ch. 169-B:19(T)(d) HHE) 11579)
a. at. Ann., Tit. 42, §6352(2) (p

Tenn. Code Ann. §37-231(2) (1978; (Purdon, 1979)

Vt. Stat. Ann. Tit. 33, §657(a)(2) {(1979)

Wisconsin, West Virginia, Washington and Nevada do not provide

for probation as i iti
a dispositional alternati i i
. - E) Ve j =
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21. Schwarzenberger, Juvenile Pro‘ i i
. 2 nk ‘ ) wation: Restricti
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23, For example:

—15-71(c)(2) (1979) provides that:
Ala %2?e1§l§ éEiZd(i;(féund to be delinquent or 1n ne%g 22
supervision, the court may makg any of the fOIIOKlgglitaf
or dispositions for his supervision, care and rehabi
ehons (2) place the child on probation under such
conditions and limitations as the court may
Tescribe. (emphasis added).

.C. Code §16-2320(c)(3) states that: o
and D(g) I? a child is found to be delinquent or in need of

supervision, the Division mqy_order any of thehfg}izzzi?on'
dispositions for his supervision, care, gn@ reha 3 i} ita—-
(3) probation under such condlt%ons an imit
y-ions as the Division may prescribe. (emphasils

added) .

24, New York is a good example: N.Y. Fam. Ct. Rule
§2507.10 (1978)

igsit ditions of an order
2507.10, Permissible terms and.con
zngered in accordance with sections 755 and 757 of the

Family Court ACC

j y i dance with

A suspended judgment enterad 1in accor e
éZLtion 75§ of the Family Court Act sha}l‘contqln at
least one of the following terms and conditions direct-
ing the responden% to: larl

+tend school regularly; o

ﬁ%; gbey all rules and regulations of the school

ded by the respondent;
?g?enogey yall reasonable commands of the parent ?r
other person legally responsible for the respondent’s
H ified curfew;

observe a spec U P . o B
Eé; abstain £from associatlng_w1th named 1nd1v¢auals,
(6) abstain from visiting designated plgces; _ .
(7) abstain from driving a motor wehicle without a

icense; . . .

%;?elabstain from glue sniffing; }9) apstaln from gpe
use of alccholic beverages, hallucynogenlc drpgs, ha 1E
forming drugs not lawfully prescribed for the respon -
dent'sduse, or any other harmful or dangerous substgnii,
(10) abstain from any act which if done by an adu

d be an offense; | .
Yig% cogperate with a mental health or other appropril
ate community facility to which the respondent 18

referred;
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(12) make restitution or require services for public
good; )

(13) restore or replace property taken from the peti-
tioner or complaining witness;

(14) repair any damage to or defacement of the property
of the petitioner or complaining witness;

(15) comply with such other reasonable terms and condi-
tions as the court shall determine to be necessary or
appropriate to ameliorate the conduct which gave rise
to the filing of the petition;

(16) abstain from disruptive behavior in the home and
in the community; .
(17) stay away from the person, the place of employ-
ment, and the residence of the petitioner or the com-
plaining witness, and any member of that person's
family;

(18) abstain from communicating, directly or through an
intermediary with the petitioner or the complaining
witness, or any member of the person's family;

(19) cooperate in accepting medical or psychiatric
diagnosis and treatment, alcoholism or drug abuse
treatment or family counseling services; and permit an
agency delivering that service to furnish the court
with information concerning the diagnosis, treatment or
counseling,

(b) An order placing the respondent on probation in
accordance with section 757 of the Family Court Act
shall contain at least one of the following terms and
conditions, including subdivision {c) of that section
and including any of the terms and conditions set forth
in subdivision (a) of this section, directing the
respondent to:

(1) meet with the assigned probation officer when
directed to do so by that officer;

(2) permit the assigned probation officer to visit the
respondent at home or at school;

{3) permit the assigned probation officer to obtain
information from any person or agency from whom the
respondent 1is receiving or was directed to receive
diagnosis, treatment or counseling;

(4) permit the assigned probation officer to obtain
information from the respondent's school;

(5) cooperate with the assigned probation officer in
seeking to obtain and 1in accepting employment and
employment counseling services

(6) submit records and reports of earnings to the
assigned probation officer when requested to do so by
that officer;

(7) obtain permission from the assigned probation
officer for any absence from the county or residence in
excess of two weeks;
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(8) with the consent of the Divison for Youth, spend a
specified portion of the probation period, not exceed-
ing one year, in a facility provided by the NDivison for
Youth pursuant to subdivision 2 of section 502 of the
Executive Law;

(9) do or refrain from doing any other specified act
of omission or commission that, in the opinion of the
court is necessary and appropriate to implement or
facilitate the order placing the respondent on proba-
tion;

(10) make restitution or require services for public
good.

{c) The court may set a time or times at which the
probation service shall report to the court, orally or
in writing, concerning whether the terms and conditicons
of a judgement entered in accordance with sections 755
or 757 of the Family Court Act are being complied with.
(d) 2 copy of the order setting forth its duration and
the terms and conditions imposed shall bhe furnished to
the respondent and to the parent or other person legal-~
ly responsible for the respondent.

25, Best and Birzon, Conditions of Probation: An Analysis,

51 Geo. L. J. 809, 811 (1963).

26. See Escoe v. Zerbst, 295 U.s. 490, 492 (1935).

27. Having been granted this privilege in lieu of incar-

ceration, the probationer was viewed as having no right to chal-
lenge its terms; if he found them unacceptable he might always
opt for imprisonment. people v. Blankenship, 16 Cal. App.2d 606,
608, 61 p.2d. 352, 353-54 (1936). :

28, (a) Whatever its substantive content, a condition
lacking the specificity to give notice of the standard
of conduct required should be deemed void for vague-
ness. See Lathrop V. Lathrop, 50 N.J. Super, 525, 535,
142 A.2d 920, 925 (1958).

(b) It has heen held that the 6th amendment's guaran-—
tee of counsel forbids the imposition of a conditon
that the probationer reimburse the county for court-
appointed counsel. In re allen, 71 Cal. 2d 388, 78
cal. Rptr. 207, 455 p.2d 143 (1969). This line of
reasoning suggests that there may be a basis for con-
testing any conditon whose fulfillment depends largely
on factors that prove to be outside the veolitional
control of the probationer. See Schwarzenberger,
Juvenile Probation: Restrictions, Rights and Rehabili-
tation, 16 St. Louis U.L.J. 276, 289, 290 (1971).
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égé The purpgse of probation is rehabilitation

« « o conditions must be reasonably related t
nature of the offense and the rehabili{ation gf tgethe
offender. Logan v. People 138 Colo. 304, 322 p.2d 897

(1958); In re Weiner, 176 P
(1954). ' a. Super. 255, 106 A.2d 915

{(d) Requiring the probationer to 1 juri

: : : eave the jurisdic-

tion has been held invalid as a condition ofjprobation
on the groundg of public policy. As one court has
ﬁather.dramatlca%ly put it, permitting one state to
dump its probationers into another:

e e e would entitle the state believi i
injured thereby to exercise its pclicelzzfuclinglni?i:iz.%"f
power in the interest of its own peace, safety an§
Wel?are,'to repel euch an invasion. It would teﬁd‘to
inv1te dissension, provoke retaliation, disturb that
fundamental equality of political rights among th;
several states which is the basis of the Union‘ifself
?§g§%? Ve Bauiy 251 Mich. 187, 189, 231 N.W. 95, 9%
; accord., State v. Doughti
74 5.%.2d 922, 93T (1953 £er 237 N.C. 368, 371,

(?) Restricting a probationer from an area i i
hls.lawbreaking behavior may be challenged i?sigciztignZézz-
sarily broad. See People v, James R.O., CCH Pov. L. Reé.
313.374 (N.Y. Sup. Ct. App. Div. April 8. 1971) 1In re
Mannino, 14 Cal. App. 3d 953, 92 Cal. Rptr. 880 (1971).

(£) The probationer may chall it

) : Y e e enge a condition whi

unduly restricts constitutional rights in a manner not teh

£§§§ina$iycrilagzd3to the purposes of probation. See In re
2N, al., 2 88, 389, 78 Cal. 1 .

s AR ' ’ Rptr. 207, 208, 455 P.2d

(g) Church attendance: subj i
; : ject to challenge as violativ
of the establishment clause as well as of the free exercize

clause. See Jones v. Commonwealth e
444 (1946). th, 185 Va. 335, 38 S.E.2d

29. Logan v. People, 138 C
899 (1958)- pie., olo. 304, 307, 332 p.2d4 897,

30. Schwarzenberger, Juvenile Probation: Restrictions,

Rights and Rehabilitation, 16 St. Louis U.L.J. 276, 278

(1971).

31. Piersma, Ganousis, Kram i
sar s, er, The Juvenile Court:
Current Problems, Legislative Proposals and A Model Act,

Reprinted from St. Louis U.L.J., Vol. 20, No. 1 (1975) p.53
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32. Piersma, Ganousis, Kramer, n. 31, supra.

33, Those codes which list restitution as a disposi-
tional alternative are:

Ala. Code §12-15-71{c)(5) (1979}

Alaska Stat. §47.10.080(b) (4) (1979)

Ark. Stat. Ann. §45-436(1) (1979) see also S.B.522
§10 (enacted( (1979)

cal. Welfare and Institution Code §731 (1979)

Colo. Rev., Stat. §19-13-112(1)(f) §19-13-113(1)(£f)
1978)

éonn. Gen. Stat. Ann. §46b-140(a) (1979)

Del. Code Ann. §937(b)(12) (1978)

Fla, Stat. Ann. §39.11(1)(a) (1979)

Idaho Code §16-814(7) (1978)

Ind. Code Ann. §31-6-4-16(g)(4) (1978)

Kan, Stat. §38-826(6) (1979)

Ky. Rev,., Stat. §208.240 (1978)

La. Code of Juvenile Procedure Art. 83 (A)(8) (1978)

Me. Rev. Stat. Ann., Tit. 15, §3314(B) & (E) (1979)

Md. Courts and Judicial Proceedings Code Ann. §3-829(e)
1979)

&ass. GGen. Laws Ann., Ch. 119, §62 (1978-79)

Minn. Stat. Ann. §260.185(1)(e) (1979)

Miss. SB2304 (approved) §66(1)(b)(c)(e)

Neb. Rev. Stat, §43-210(1) (1978)

N.H. H.B.831, Ch. 169-B:19(I)(b) (1979)

N.Y. Family Court Act §758(a) (1978-79)

N.C. Gen. Stat., Art. 2, §110-22(5) (1978)

Ohio Rev. Code Ann. §2151.355(7) (1979)

Ore. Rev. Stat. §419.507(1) (1979)

Pa, Stat. Ann., Tit. 42, §6352(5)(6) (1979) -

R.I. Gen. Laws §14-1-32 (1979)

S.D. Codified Laws Ann. §26-8-39.2, §26-8-40.1(5)
(1978)

Utah Code Ann. §78-3a-39(7) (1979)

va. Code §16,1-279(E)(7) (1979)

wWwash. Rev. Code Ann. §13.40.190(1) (1979)

Wisc. Stat. Ann. §48.34(8) (1979)

Wyo. Stat. §14-6-229(d) (i) (ii) (1979)

(See also Appendix)

34, Those codes which list fines as a dispositional alter-
native are:

Ala. Code §12-15-71(C)(5) (1979)

Del. Code Ann., Tit. 10, §937(b)(11) (1978)
Ky. Rev. Stat. §208.200(4)(b)(c) (1978)
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Me. Rev. Stat. Ann., Tit. 15, §3314(G) (1979)
Miss. SB2304 (approved) Art. 11, §66(1)(e) (1979)
N.H. H.B.831, Ch. 169-B:19(I)(b) (1979}

N.M. Stat. Ann. §13-14-44.1(B) (1979)

N.C. Gen. Stat, Art. 2, §110.22(5) (1978)
Chio Rev. Code Ann. §2151.355(b) (1979)

Pa. Stat. Ann., Tit. 42, §6352(5)(6) (1979)
S.D. Codified Laws Ann. §26-8-39(2) (1978)
Tenn. Code Ann. §37.231(5) (1978)

Utah Code Ann. §78-3a-39(7) (1979)

Va. Code §16.1-279(E)(5) {1979)

Wash. Rev. Code Ann. §13.40.190(1) {1979)
Wisc. Stat. Ann. §48.34(8) (1979)

Wyo. Stat. §14-6-229(d)(1i)(ii) (1979)

(See also Appendix)

35. Piersma, Ganousis, Kramer, n. 31, supra.

36. Schwarzenberger, Juvenile Probation: Restrictions,

Rights and Rehabilitation, 16 St. Louis U.L.J. 276, 280 (1971).

100 A.2d 915 (1954).

37. Id. at 281; see also In re Weiner, 176 Pa. Super 255,

38, Id. at 281.

39. Report of the Advisory Committee to the Administrator

on Standards for the Administration of Juvenile Justice, U.S.
Dept. of Justice, LEAA, NIJJDP, Sept. 30, 1976, p.1l46; see also
the following:

Ala. Code §12-15-31(a) (19279)

Ariz. Rev. Stat. z8-246(A)(B) (1979)

Calif, Welfare and Institution Code §607 (1979}
Colo. Rev. Stat. §19-3-118 (1978)

D.C. Code §16-2303 (1978)

Ga. Code Ann. §24A-2701{(c); HB802, §24A-2701(f)
Idaho Code §16-1805 (1978)

I11. Ann. Stat., Ch. 37, §705-11(1) (1978)

Kan. Stat. §38-~806(c) (14979)

La, Code of Juvenile Procedure, Art. 89(c)
Minn. Stat. Ann. §260.181(4)

MG. Ann, Stat. §211.041 (197%)

Mont., Code Ann. §41-5-205(3)

Nev. Rev. Stat., §62.070 (1977)

R.I. Gen. Laws §l14-1-6 (1979)

P.R. §2003 (1971)

S.D. Codified Laws Ann. §26-8-49.1 (1978)

Tenn. Code Ann. §37-203{c) (1978)

Utah Code Ann. §78-3a-40 (1979)
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40. Id. p.146; also see the following:

ark., Stat. Ann. §45-508 (1979)

Conn. Gen. Stat. Ann, S§46b-141(a) (1979)

Me. Rev, Stat. Ann. Tit. 15, §3316(2)(A)(B) (1979)

Md. Courts and Judicial Proceedings Code Ann. §3-825(a) (1978)
N.M. Stat. Ann. §13-14-35(A) (1979}

N.C, Gen. Stat. §78-286(5) (1978)

vt. Stat. Ann. §658 (1979)

Va. Code §16,1-285 (1979)

Wyo. Stat. §14-6-231(a)(b)(c) (1979)

41, Conn. Gen. Stat. Ann. §46B-141l(a}
Me. Rev. Stat. Ann. Tit. 15, §3316(2)(A)(B) (1979)
N,M. Stat. Ann. §13-14-35(A) & (H) (1979)
vt. Stat. Ann. §568 (1979)

42, Ga. Code Ann. §24A-2701(b) (1979) (2 yrs.)
Md. Courts and Judicial Proceedings Code Ann. §3-825(b)
(1978) (3 yrs.)
Mass. Gen. L.aws Ann., Ch. 119, §39G(c) (1979) (6 mos.)
N.Y. Family Court Act §756(b) (1978-9) (18 mos.)
N.D. Cent., Code §27.20-36(2) (1979) (2 yrs.)
Wisc. Stat. Ann. §48.355(4) (1979) (1 vyr.)

43, Ind. Code Ann., §31-6-4-19(a) (Burns, 1978)
Neb. Rev. Stat. §43-240 (1978)
Okla. Stat. Ann. Tit. 10, 51139(a) (1978~79)
Wyo. Stat. §14~6-231(b) (1979)

44, TULa. Code of Juvenile Procedure, Art. 89 (B)

45. Gagnon v. Sarpelli, 411 U.S. 779 (1973); Morrissey v.

Brewer, 408 U.S. 471 (1972).

46, Gagnon v. Scarpelli, 411 U.S. 779, 779-91 (1973).

47. E.—d»-.
48. Id. at 791.
49, Piersma, Ganousis, Kramer, n. 31, supra.

50. Ala. Code §12-13-75 (19279)
Ccolo. Rev. Stat. §19-3-117(3) (1978)
D.C. Code §2326 (1978)
Fla. Stat. Ann. §39.11 (1979)
Ga. Code Ann. §24A-~280(b) (1979)
Haw. Rev,., Stat. §571.50 (1978)
I1l. Ann. Stat. Ch. 37, §705-3 (1978)
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Kan. Stat, 538-829b (1979)

Ky. Rev, Stat. §205.510 (1978)

La. Code of Juvenile Procedure, Art. 93, (1979)
Miss. SB2304 (approved) Art. 11, §69 (1979)
Mont. Code Ann. §41-5-~533 (1978)

Neb. Rev. Stat. §43-210(4) (1978)

N.M. Stat. Ann. §13-14-40 (1979)

N.Y. Family Court Act §779 (McKinney 1978-=79)
N.D. Cent. Code §2%~20-37 (1979)

Or. Rev. Stat. §419.529 (1979)

S.C. Code §14-21-90 (1978)

P.R. §2013 (1971)

S.D. Codified Laws Ann. §26-8-60 {(1978)

Tenn. Code Ann, §37-238 (1978)

Tex. Fam. Code Ann., Tit. 3, §5405 (1978-79)
Utah Code Ann. §78-3a-45 (1979)

vVa. Code §16.1~291 (1979)

Wisc, Stat. Ann. §48.363 (1979)

Wyo. Stat. §14-6-232 (1979)

51. Colo, 519-3-117 (1978)
Fla., Stat. Ann. §39.11 (1979)
I11l. Ann,., Stat. Ch. 37, §705~3 (1978)
La., Code of Juvenile Procedure, Art. 95 (1979)
Neb. Rev. Stat. §43-210(4) (1978)
Tex, Fam., Code Ann., Tit. 3, §54.05 (1978-79)
Wisc. Stat., Ann. §48.363 (1979)

52, A good example is the Colorado statute which provides:

19-3-117. Probation - terms - release - revo-
cation. (1) The terms and conditions of probation
shall be specified by rules or orderr: of the court.
Each child placed on probation shall be given a written
statement of the terms and conditions of his probation
and shall have such terms and conditions fully ex-
plained to him.

(2) (a) The court shall review the terms and
conditions of probation and the progress of each c¢hild
placed on probation at least once every six months.

(b) The court may release a child frcm probation
or modify the terms and conditions of his probation at
any time, but any child who has complied statisfactor-
ily with the terms and conditions of his probation for
a period of two years shall be released from probation,
and the jurisdiction of the court shall be terminated.

(3) (a) When it 1is alleged that a child has
violated the terms and conditions of his probation, the
court shall set a hearing on the alleged violation and
shall give notice to the child and his parents, guard-
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ian or other legal custodian, and any other parties to
the proceeding as provided in section 19-3-103.

(b) The child, his parents, guardian, or other
legal custodian shall be given a written statement
concerning the alleged violation and shall have the
right to be represented by counsel at the hearing, and
shall be entitled to the issuance of compulsory process
for the attendance of witnesses, as provided in section
19-3-103(4).

(c) When the child has been takeninto custody
because of the alleged violation, the provisions of
sections 19-2-102 and 19-2-~103 shall apply.

(d) (I) The hearing on the alleged violation
shall be conducted as provided in section 19-1-107.

(ITI} If the court finds that the child violated
the terms and conditions of probation, it may modify
the terms and conditions of probation, revoke proba-
tion, or take such other action permitted by this
article which is in the best interest of the child and
the public,

(III) 1If the court finds that the child did not
violate the terms and conditions of his probation as
alleged, it shall dismiss the prcceedings and continue
the child on probation under the terms and conditions
previously prescribed.

(e) If the court revokes the probation of a
person over eighteen years of age, in addition to other
action permitted by this article, the court may sen-
tence him to the county jail for a period not to exceed
three months during which he may be released during the
day for school attendance, job training, or employment,
as ordered by the court.

53. Velasquez v. Pratt, 21 Utah 24 229, 231, 443 p.2d 1020,
1021 (1968) (ct. held that juvenile probationer had a right to
notice and hearing). See also Keller v, State ex rel. Epperson,
265 So.2d 497 (¥la. 1972); Adams v. Rose, 551 P.2d 948 {Alasksa,
1976); Naves v. State, ‘91 Nev. 106, 531 P.2d 1360 (1975). -

54. Clear and Convincing:

Ala. Code §12-15-75 (1979); see also N.Y. Family Court
Act §779 (requires competent proof) (1978-9).

55. Preponderance of the Evidence:
D.C. Code §16-2326

111, Ann. Stat, Ch. 37, §705-3 (1978)
S.D. Codified Laws Ann. §26-8-60 (1978)
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3 ‘ 56. Beyond a Reasonable Doubt:
N.M. Stat. Ann. §13-14-40 (1979)

See also Mont. Code Ann. §41-5-533(3) (1978) which provides

that the "standard of proof is th . -
revocation of an adultg. € same standard used in probation

57. Hussey, "Perspectives on Parole Decisi i i
: ' 2y @cision~Makin
Juveniles", Criminology, Vol. 13, No. 4, Feg. 1976, p.453.Wlth
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APPEAIL, AND COLLATERAL ATTACK

A. Right of Appeal

Unlike the constitutional guarantees in the Bill of Rights
and in many state constitutions, such as the right to counsel and
the privilege against self—incrimination, the right of appeal is
not a "right" at all in the constitutional sense. Courts have
never found that a constitutionally mandated right of appeal
exists, even in adult criminal cases. (See Generally Law &

mactics in Juvenile Cases, 3rd Ed. Ch. 14, Appeals & Collateral

Attack, p.393, National Juvenile Law Center (1977)). The fact,
though, that the overwhelming majority of jurisdictions do pro-
vide for appellate review of juvenile court dispositions attests

to its desirability. In re Gault,l suggests the difficulties

that can arise if the juvenile has no right to appeal:

As the present case illustrates, the consequences
of failure to provide an appeal, to record proceedings,
or to make findings or state the grounds for the juven-
ile court's conclusion may be’ to throw a burden upon
the machinery for habeas corpus, to saddle the review-
ing process with the burden of attempting to recon-.
struct a record, and to impose upon the Juvenile Judge
the unseemly duty of testifying under cross—-examination
as tg the events that transpired in the hearings before

him,

In general, appellate review is advantageous for at least
two reasons: (1) it obviously corrects errors committed by trial
courts, and (2) it contributes to uniformity of decision through-

out a jurisdiction. Ambiguity and incompleteness of many juven-
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ile court statutes make considerations of uniformity most impor-
tant in this setting.3 Appeals to higher tribunals are of great
importance in establishing fundamental legal principles in the
operation of the juvenile courts, and in establishing some limits
on the exercise of the court's broad discre:tion.4

Although the right to appeal in juvenile cases is not guar-
anteed by the due process clause, when that right exists within a
state, it 1is a denial of equal protection if it does not extend
to juveniles.5 Most juvenile codes, however, guarantee the right
of appeal in juvenile cases. Generally, the statutes surveyed
contain broad language describing who has the right to appeal.6
The unique nature of juvenile courts, with their professed desire
to effect beneficient individual treatment of juveniles, should
not extend to the point of denying any party materially affected
by an order of such a court the right to appellate review.7 In
delinquency cases, the juvenile is the real party in interest and
should have the right to appeal. Courts have generally agreed
with this proposi—tion,8 although some have required that the

appeal be filed through a guardian.9 Parents may appeal a deci-

sion that affects their custodial rights whether they were a

party to the original proceeding10 or not.ll

Statutes which
specifically provide for a parent's right to appeal whenever
his/her rights may be adversely affected insure adequate pro-

tection.12
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Some statutes provide specifically that the state has a

. 13
right to appeal; others employ language that does not sSpeci-

fically identify the state as a party having a right of appeal
- g ’

but which is broad enough to include the state. One statute
14

however, provides that ény party other than the state may ap-

i5 . ‘o
peal, ¥roviding the state with a right of appeal may create

serious double jeopardy problems. Recent decisions indicate that

if the state is allowed to appeal adverse findings in a delin-
quency adjudication, the juvenile is denied his/her right not to
be subjected twice to jeopardy for the same offense.16 To be

consistent with these decisions, future proposals should specifi-

cally deny the state the right of appeal, perhaps with limited

exceptions. L’ -

B, Appealable Orders

Eanguage in state statutes commonly provides a right of

appeal from all final orders or judgments of the juvenile

13

court. The stated reason fur this limitation is to prevent

undue delay in juvenile proceedings. The argument is made that

i1f appeal from interlocutory orders is permitted, the resulting

delay prevents the early consideration and resolutiocn

of primar
1o p Yy

issues, Those orders of the court that are considered final

have never been succinctly defined. A final order might appro~

priately be defined as an order endihg the litigation between two
parties by a determination of all rights of the parties and a

disposition of all issues. The lack of a statutory definition
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specifically defining what constitutes a "final order" will
enable courts to inconsistently entertain or deny appezls of
identical orders. 1In the interest of uniformity, statutes should
incorporate more specific descriptions of precisely what consti-
tutes final, appealable orders.

%o

In the main, courts interpret the statutory limitation of
finality to mean the entry of an order of disposition.20 Most
courts hold probationary dispositions to be final appealable
orders despite their non-custodial nature.zj Orders transferring
jurisdiction to a criminal court are alsc considered in a major-

22 The transfer order clearly

ity of jurisdictions to be final.
represents a final determination by the juvenile court on the
juvenile's amenability to treatment by the court. Accordingly,
it should be readily appealable, and future proposals to this
effect should be encouraged,

Orders which should be considered final are those which so
alter the direction of the proceedings that an immediate appeal
should be available in order to best promote the goals and values

of the juvenile system as a whole.23

C. Habeas Corpus and Other Extraordinary Writs

The use of extraordinary writs as vehicles for appellate

‘review of juvenile court decisions is largely of historical

24

importance. Before the decision in In re Gault, a number of

states did not provide for appeals from juvenile court proceed-

ings. At that time, therefore, the use of extraordinary writs
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was the only method of attaining meaningful review in such Jjuris-
dictions. By far, the most commonly used method of collateral

attack is that of habeas corpus which was, at an early date,

accepted as an appropriate method of reviewing custody determin-
ations of juvenile courts, Other methods of review of juvenile
court proceedings by means of collateral attack may include such

extraordinary writs as the writ of prohibition and the writ of

certiorari,.

Since all states now provide for appellate review in some
manner, collateral attack has diminished in importance and the
role of the extraordinary writ has changed. The writ of habeas
corpus retains a continuing vitality as a means of challenging
unlawful restfaint, particularly in cases of preadjudication
detention or if the statutory period for appeal of an order of
disposition has expired and attempts to modify it have not been
successful.25 The writ of prohibition, used to prevent a1 in-
ferior court from proceeding when it either has no jurisdiction
or is exceeding the jurisdiction it does have, also remains

26

useful in some limited situations.” The writ of certiorari,

however, which has traditionally been limited to the correction
of errors of law and fact, has generally been replaced by stat-

utory provisions providing for appeal.

The use of an extraordinary writ had two major advantages
over ordinary appellate processes: it was generally speedier

than tedious appellate procedures and it tended to eliminate the
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need for a transcript, However, writs are now unavailabie in
most instances, especially when an adequate remedy at law exists
either by means of appeal o= by a moticn to modify the order. TIf
provisions for expedited handling of appeals, especially from

orders of detention, were incorporated into juvenile codes, this

would further serve the goals of insuring that no child would be
made to suffer the harms of institutionalization when it has not

been proven necessary.

203

a i A



FOOTNOTES

1. In re Gault, 387 U.S. 1 (1967).

2. Id. at 58.

3. Bowman, Appeals from Juvenile Courts, 11 Crime & Delin-
quency 63, 64 (1965).

4. Law of Juvenile Delinquency, 36 (1959).

5. See Griffin v. Illinois, 351 U.S. 12 (1956); In re
Brown, 439 F.2d 47, 53-54 (3rd Cir. 1971).

6. E.g. ALA. CODE §12~15-120(a) (1979) (an aggrieved .
perty . . . may appeal); ARIZ. REV. STAT. §8-236(A) (1979) (any
aggrieved party may appeal . . .); FLA. STAT. ANN. §39.14(1)
(1979) (any child, and any parent or legal custodian of any
child, affected by an order of the court may appeal . . . ):
HAW.REV. STAT. §571-54 (1978) (an interested party aggrieved by
any order or decree of the court may appeal . . . ); KAN, STAT.
§38-829a (b) (1979) (any appeal from any final order . . . shall
be allowed by the secretary of social and rehabilitation services,
the guardian ad litem for the child, the child's parent, guardian
or other legal custodian or any party to the original proceeding);
KY. REV. STAT. §208.380(4) (1978) (any party aggrieved . . . may
appeal from the juvenile court . . . ); L2. CODE OF JUV. PROC.
art. 98 (1979) (any person directly affected or the district
attorney may appeal from a judgment of disposition); ME. REV.
STAT. ANN, tit. 15, §2661(2) (1979) (any juvenile adjudged by the
juvenile court to have committed a juvenile offense may, by his
parent or parents, his next friend, guardian or attorney, appeal
from such judgment or any orders based thereon); MASS. GEN. LAWS
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THE RIGHTS OF INSTITUTIONALIZED JUVENILES

A. Introduction

In keeping with the juvenile court system's philosophy of
treatment and rehabilitation, most juvenile codes address the
need for treatment of the individual brought before the court.

Comment, An Important Step Towards Recognition of the Constitu-

tional Right to Treatment, 16 St. Louis U.L.J. 340, 343 (1971).

Typical of juvenile court laws is the following provision found
in the STANDARD JUVENILE COURT ACT:

Each child coming within the jurisdiction of the
court shall receive, preferably in his own home, the
care, gulidance and control that will conduce to his
welfare and the best interests of the state, and . . .
wher he 1is removed from control of his parents the
court shall secure for him care as nearly possible
equivalent to that which they would have given him.

National Council on Crime and Deiinquency, STANDARD JUVENILE

COURT ACT §1 (1959), cited in Comment, An Important Step Towards

Recognition of the Constitutional Right to Treatment, supra.

(See also Dispositional Statutes chapter).

Examination of juvenile institutions, however, has revealed
an almost universal absence of treatment - oriented programs.

(See Introduction and Nispositional Statutes chapters). The

Supreme Court, in response to the situation existant in many
juvenile institutions has stated: "There is evidence, in fact,
that there may be grounds for concern that the child receives the
worst of both worlds: That he gets neither the protections

accorded to adults nor the solicitous care and regenerative
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treatment postulated for children". Kent v. UInited States, 383

U.S. 541, 556 (1966),

The right to treatment for detained and institutionalized
juveniles has been judicially affirmed on a statutory basis
since the purpose clauses of most state codes resemble that of

the Standard Juvenile Court Act, supra, see Creek v. Stone, 379

F.2d 106 (D.C. Cir. 1967), and on constitutional grounds. The
affirmation of a constitutionally-protected right to treatment
has closely paralleled judicial recognition of a right to treat-
ment for institutionalized mentally ill and mentally retarded

persons. See, Birnbaum, The Right to Treatment, 46 A.B.A. §499

(1960); Note, Civil Commitment of the Mentally Il11l, 87 Harv. L.

Rev. 1190 (1974); Comment, Wyatt v. Strickney and the Right of

Civilly Committed Mental Patients to Adequate Treatment, &6 Harv,

.. Rev, 1282 (1973); Kittrie, Can the Right t»n Treatment Remedy

the Ills of the Juvenile Process?, 57 Geo. L. J. 848 (1969);

Reaves, The Juvenile's Right to Receive Treatment, 7 Cum.-Sam. L.

Rev, 13.17 (1976); Pyfer, The Juvenile's Right to Receive Treatment,

6 Family L.Q. 279 (1972); Note, Judicial Recognition and Implemen-

tation of a Right to Treatment for Institutionalized Juveniles,

49 Notre Dame Law. 1051 (1974).

The constitutional basis for the juvenile's right to receive
rehabilitative treatment is grounded in the due process clause of

the fourteenth amendment., See, e.g., Inmates of Boys' Training

School v. Affleck, 346 F.Supp. 1354 (D.R.I. 1972). The state, as
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Parens patriae, is perimitted to confine juveniles for varying
lengths of time without providing the full panoply of procedural

safeguards guaranteed adult criminal defendants. See In re Gault,

387 U.5. 1, 17 (1967). As the guid Pro quo for depriving the
child of procedural protections, the state must provide rehabili-
tative treatment.l The logic of this analysis is inescapable
when one considers that the denial of full due process rights is
accomplished under the theory that according a child full due
process would disrupt the rehabilitative atmosphere upon which

juvenile court systems are predicated. See In re Gault, 387 u.s.

1, 14-16 (1967).

In contrast to the quid pro quo analysis employed under

procedural due process, substantive due process analysis addres-

ses directly the State's asserted benevolent purposes for exer-

cise of its parens batriae authority. Substantive due process,

as a principle, recognizes that the fourteenth amendment provides
not only procedural guarantees against the deprivation of liberty
but also protects the substantive aspects of liberty against
unreasonable restrictions or interventions by the State. Kelley Ve

Johnson, 425 U.S. 238 (1976). See Stanley v. Illinois, 405 U.s.

645 (1972); Meyer v. Nebraska, 252 U.S. 390 (1923). In order to

satisfy the requisites of substantive due process, then, "[t]lhe

nature and duration of [confinement) [must] bear some reasonable

relationship to the purpose for which the individual is commit-~

ted." Jackson v, Indiana, 406 U.S. 715, 738 (1972) (emphasis
added) .
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B. Protecting the Rights of Institutionalized
Juveniles - the Need for Legislative Advocacy

Mountain Vview's history, well known to the inmates
of both Mountain View andg Gatesville, has been one of
brutality ang repression. New boys placed at Mountain
View are called "fresh fish", and are "tested" by
various forms of physical abuse, applied by staff or
other boys with the eéncouragement of staff. For ex-
ample, one entering boy, identified as C.W., was ini-
tially beaten by the other boys in his cottage with the
tacit approval “of Correctional Officer Flores. ILater
that day, the boys who administered the beating were in
turn "racked" by Flores - that is, forced to line up
against the wall with their hands in their pockets
while the correctional officer punched each one in the
stomach, On the following day, while Correctional
Officer sStovall watched, C.W. was hit and kicked by
Seven or eight boys in the corner of the cottage day
room for more than an hour, After C.W. had been
knocked unconscious, Stovall stopped further abuse,
announcing that he dig Lot want any "deaq fish" on his

hands, Morales v, Turman, 383 F.Supp. 53 (E.pn. Tex,
1974).

advocated. TIn fact, the federal courts have been the primary
protectors of all constitutional rights for such children,
General institutibnalized conditions and Practices including the
indiscriminate use of solitary confinement, physical brutality,
inadequate medical care, lack of educational programming, unwar-
ranted restrictions on correspondence, telephone and visitation
privileges and indiscriminate administration of drugs have al}]
come under judicial scrutiny. Courts have found deplorable
conditions and practices in juvenile institutions unconstitu-~

tional on numerous constitutional grounds. Many of these condi-
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tions and practices alsc have been declared violations of the
eighth amendment proscription against cruel and unusual punish-
ment., Additionally, courts have fashioned broad-based relief to

remedy existing abuses. For example, in Morales v. Turxman,

supra, the court ventured beyond recognition of the institution-

alized juvenile's right to receive individualized rehabilitative

treatment to formulate minimally acceptable standards for medical,
educational and vocational services, psychiatric and psychological
counseling, staff and personnel qualifications, recreation activi-
ties, general correspondence privileges, dietary services and

physical plant facilities. Cf. Nelson v. Heyne, 492 F.2d 352

(7th Cir. 1974) (standards for rehabilitative treatment, adminis-

tration of drugs and corporal punishment); Martarella v. Kelley,

359 F.Supp. 478 (S.D.N.Y. 1973) (standards for rehabilitative
treatment, recreation, psychiatric services and personnel quali-

fications); Inmates of Boy's Training School v. Affleck, 346

F.Supp. 1354 (D.R.I. 1972) (standards for medical and psychiatric
services, recreation, general correspondence rights, personal

hygiene, access to reading materials, use of solitary confinement

and physical plant facilities). In Santiago v. City of Philadelphia,
No. 74-2589 (E.D. Pa. Dec. 22, 1978) (stipulation in partial
settlement), an extensive argument set forth standards for a
juveniie detention facility encompassing:

i} intake; '
ii) alternative detention placements;
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iii) corporal punishment and isolation, including
disciplinary’ procedures for fights and sexual
incidents;

iv) grievance procedures;
V) general institutional conditions;

vi) visitation, privacy and freedom of movement,
including access to recreational activities;

vii) medical, social, dietary and custodial
services;

viii) general correspondence, including mail
and telephone privileges;

ix) personnel qualifications; and

x) monitoring.

Notwithstanding the apparent gains occasioned from litigation,
oppressive conditions and abusive practices are prevalent in
juvenile detention facilities and institutions. (See Intro-
duction chapter). See sarri and Hasenfeld, Eds., Brought to

Justice? Juveniles, the Courts and the Law, Assessment of

Juvenile Corrections, U. of Michigan (1976); Courtless, Ferster &

Snethen, Juvenile Detention: Protection, Prevention or Punishment?,

38 Fordham L. Rev., 161 (1969). See generally LaPook & Nejelski,

Monitoring the Juvenile Justice System: How Can You Tell Where

You're Going, If You Don't Know Where You Are?, 12 Am., Crim. L

Rev. 9 (1974).

Litigation has resulted in improved conditions. Judicial
victories, however, result from long and costly adversarial
proceedings. Litigation is undertaken on a case~-by-case basis
and judicial orders of broad-based relief must be enforcéd, often
by threat of subsequent judicial sanctions, Further, judicially
outlined standards for the care and treatment of institutional-

ized children represent only the minimally acceptable constitu-
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i tabmws of litigation in this area
While the history oOr litigaci

. . -
underscores the prevalence of institutional abuses, the esta

i atment
1ishment of humane conditions and appropriate care and tre

i i i i i n cannot be fully
for this nation's 1nst1tutlonallzed childre

i i i i t the
realized without affirmative legislative action, which, a

sions into state statutes.

C. Legislative Trends

i it i igenc
The state of West virginia, 1n recognition of this exigency,

i ' i S ined and
has adopted legislation articulating the rights of detaine

i 49-5-16a
institutionalized juveniles. W. VA. CODE ch. 49, §

. . 0 its
irgini de is set forth infra, in 1
(Supp. 1979%). (The West Virginla cO

entirety). Although the Code is not a comprehen
it does establish some

gsive statement of

the rights of institutionalized juveniles,

iti ndards
important protections. (citations to additional model standa

irgini tatute
and proposed standards are inserted), The West Virginia S

a minimum, the following rights":
.  aal
i1d shall not be punished bx physica
force(léeﬁiiégifén of nutritious meals, deprivation of
”amil: visits or solitary confinement, . eration
1 jstandards Relating to Corrections Admlnls 2 ﬁivé
£§27£BA Juvenile Justice Standards Progeﬁﬁ, Te?ezgﬁe
D;aft " 1976 (Approved 1979); child Wel ??gutions 4%
dérds for Services of Child Welfare Instit ons <
Stan7 ——Few— Jersey Department of Cor;egt. s
&;izai'of Standards for Juvenile Detentlon Facilitie

21 (1978).1:
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{2) A child shall have the opportunity to parti-
cipate in physical exercise each day, -
[See, IJA/ABA, Standards Relating to Corrections Admin-
istration, supra, Standard 7.6 and Commentary; Child
Welfare League, Standards for Services of Child Wel-
fare Institutions, supra, at 55.]; '

(3) Except for sleeping hours a child in a state
facility shall not be 1locked alone in a room unless
such child is out of control,

[See, Standards Relating to Corrections Administration,
supra, at 165; Child Welfare League, Standards for
Services of Child Welfare Institutions, supra, at 45.1;

{4) A child shall be provided his own clothing or
individualized clothing which is clean, supplied by the
facility and daily access to showers,

[See Child Welfare League, Standards for Services of
child welfare Institutions, supra, at 41.; IJA/ABA,
Standards Relating to Corrections Administration,
supra, Standard 7.6 and Commentary];

(5) A child shall have constant access to writing
materials and may send mail without limitation, censor-
ship or prior reading, and may receive mail without
prior reading, except that mail may be opened in the
child's presence, without being read to inspect for
contraband,

[See New Jersey Department of Corrections, Manual of
Standards for Juvenile Detention Facilities, supra, at
30.; IJA/ABA, Standards Relating to Corrections Admin-

istration, supra, Standard 7.6 and Commentaryl:;

(6) A child may make and receive regular local
phone calls without charge and long distance calls to

- his family without charge at least once a week, and

receive visitors daily on a regular basis,
[See Corrections Administration, supral;

(7) A child shall have immediate access to medi-
cal care as needed,
[See American Medical Association, Standards for Medi-
cal and Health Services for Juveniles in Correctional

szt

Facilities (Proposed Standards 1978)]; American Academy
of Pediatrics, "Health Standards for Juvenile Court
Residential Facilities," Pediatrics, Vol. 52 No. 3
(Sept., 1973).
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7 facility shall receive Numane ang dignifieg treatment
. ) acility or = at all timgs, with fqll respect_for his_personal dig-
{8) A child in a juV@nll%iifgzgig%ntg education ; nity and right to pPrivacy, consistent with his treat-
Vo, o SRS shall be provide "ls and books, f ment plan,
state institution educational materia Project, o C. Each chilqg pPlaced in g Secure facility under
includlﬁ%Affgfh{;géenile Justice S;g&giiiz to Schools ; the Supervision of the dgpa?tment shall be permitted to
[See,ctions Administration Stiggarﬁz77) supra; Child ; communicate withllany 1nd1v1dua1, group or agency,
Corre 7 1 Draft, s SaPra 1- g consistent witp is treatment Ob jectives; shall be
o3 Tentative ; f Child We » . c o ; J !
and EducaLLlOan ue} Standards for Servl?sasnOCorrectional brovided writing materials ang Postage; and ghaiy be
Welfare 'éaééodé supra, at 46; AmerlJuvenile Correc— ; permitted to make Oor receive telephone calig to or fronm
fare insylnu iibrary Standards for | his attorneys, guardians ad litem, special advocates,
Ass°°ia§;§titutions, (1975).1; ‘ or chilg advocate at any reasonable time,
tiona to an f D. The department shall adopt ruylesg and requla-
ccess ; . S .
(9) A child shall have reasonable a ; tions pursuant to the Administrative Procedures” aect
: £, rd 7.6 i regarding children Placed in Secure facilitjeg to
attorney upo:igiguggministration, supra, Standa ; Specify the following:
{See CoriigryTi and g (1) when 3 child may be placed in restraint
and Comme fforded a grievance pro- ] Oor seclusion or when force may be used upon a chilqd;
A child shall be afford ! (2) when the head of 4 facility may 1imit
5 (log?_ncluding an appeal mechanl::l“p'ra Standard 9.2 the use or receipt of maij by any such child and 3
cedure, . inistration, ! 2 rocedure for return of unopened maij s and
- ns Adminis g P A P i
[See Corricil? {See infra. ; : (3) When the head of a fa0111ty may restrict
and Commentary]. _——-———“”: ility or institution, a ; the use of 5 telephone by any chilqd,
. . to a jail, detention facility ) A E. A copy of any order Placing 4 child at g,
"Upon admission the rights provided him ; secure facility under the Supervision of the department
furnished with a copy of ? in restraint Or seclusion shal] € made a part of the
child shall be " . VA. CODE ch, 49, §49-5-16a ? child's Peérmanent clinical rYecord. 1n addition, any

by virtue of this section . . . Special restriction on the use or receipt 'of maij or

telephone calls shall he noted in writing, signed b§

i the head of the facility or his designee, ang made ga

(Supp. 1979). adopted a Children's ; part of the child's Permanent clinjcaj record,
ie Island legislature has also ‘ ; F. Each chilg placed or treated ip a4 secure
The Rhode . r treated under the ; facility under the Supervision of the department shall
) for all children placed o 3 be permitteq to receive Visitors Subject to reasonable
Bill of Rights . and their Families ; restriction consistent with the chilq'g treatment plan,
. . f the Department of Children : . ! The head of each facility shall establish Visiting
supervision of tt . 5355A, January Session : hours ang inform a11 children ang their familjeg and
ly established). See Senate Bill 79- re ) f Other visitors of these hours, Any special restric.

(newly -

tions shalj] be noted in writing, Signed by the head of

. 4 of the General
ted into law 1979, amending Title 42 the facility or his designee, ang made a part of the
1979, enac

) . antees the fol- i Child's permanent clinical recory,
Island. The Bill of Rights guar ! G. Bach chilg May receive hig clergyman, attop-
Laws of Rhode 4 ney, guardian ad litem, Special advocate, or child
f advocate at any reasonable time,
lowing: ) ights. - f H. No person shali be deniegd employment, housing
"42-72-15, Children's bill Oi Euﬁ;der the super- : Ccivil service rank, any license or permit, including a
: No child placed or treate ublic or private : v pProfessional license, = or any other civij or legal
. B of the department in any ;isonal property or . right, solely because of a pregent Or past placement
yislon shall be deprived of any p with due process. : : with the department except as otherwise provided by
féc'l%lﬁ:yights except in acc“ﬁiiif_ed under the super- = statute,
civi ! ild placed or ‘
B, Each child p
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rogressive legislation.

ducational, or medical care programs.

'ules and regulations must be promulgated.

tutional abuses such as corporal punishment,

I. Each child wunder the supervision of the
department shall have the right to counsel, and the
right to receive visits from physicians and mental
health professionals.

J. Each child shall have a right to a hearing
pursuant to rules and regulations promulgated by the
department 1if he is involuntarily transferred by the
department to any facility outside the state of Rhode
Island in accordance with the procedure set forth in
section 42-72-14 of this chapter.

K. The children's bill of rights shall be posted
in a conspicuous place within any secure facility for
the residential housing of children.

L. Every deliverer of services with whom the
department enters. into a purchased services agreement
shall agree in writing to observe and post in a con-
spicuous place, the aforementioned Children's Bill of
Rights.

M. Any child aggrieved by a violation of the
Children's Bill of Rights may petition the Family Court
for appropriate equitable relief. The Family Court
shall have exclusive original Jjurisdiction notwith-
standing any3remedy contained in Title 42-35 of the

general laws.,

The Rhode Island and West Virginia statutes are certainly

tandards for the use of solitary confinement, details when force

ay be used upon a child or the components of adequate treatment,

ncompass the detailed daily procedures to be followed by insti=-

utional staff, it can set forth the parameters within which
.mperative that legislatures address the all-too-common insti-
ment, lack of rehabilitative treatment, lack of educational

programming and inadequate medical treatment with sufficiently

detailed standards so as to guarantee that the goals of humane
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Neither, however, sets forth specific

While legislation cannot

It is, therefore,

solitary confine-

e iy

and dignified treatment will be realized.

that such legislation encompass

example of legislative specificity.

visions with the West Virginia Code,

the "department" as well as all non-secure facilities for the
care of children. See Rhode Island Bill of Rights, Section L,
supra.
The State of California's codified grievance procedures for

Juveniles committed to the California Youth Authority is a good

" 3
a child shall be afforded a grievance procedure, including

an appeal mechanism". The California mandates, in part, a system

which shall:

(b) Provide, to the extent
: . ] reasonabl ossible
iortﬁhe selection by their peers of persoﬁé gommitteé
to e Yough Authority as participants in the design
1mpleTe?taglon and operation of the system; ’
c rovide, within specific time 1imi
. L pe imits
Zﬁéﬁ:gg r:sponffs w;th written reasons in sdppgzi
lereof, o0 all grievances s 11 1si le
within the aysimm. c at all decision levels
(d) Provide for priorit i d i
. ) Lde for Y Processing of grievances
¥@;gt are of an emergency nature, includingﬁ butlgsz
1m1.ed to, matters which would, by passage of time
iequlrgd fo; normal processing, be made moot and mat-~
se}JD:st in whlcp delay would subject the grievant to
ubstantial r{sk of personal injury or other damage;
(e) Provide for the right of grievants to bé
;egiesgnted by another person committed to the YoutH
iu log;ty, by an employee, or by any other person
ncluding a volunteer who is a regular participant i’
departmental operations; ?
(£) Provide for safeguards against reprisals

1 n
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It is also important

all service sub-contractors to

Compare the following pro-

supra, which mandates only
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(g} Provide, at one or more decision levels of
the process, for a full hearing of the grievance at
which all parties to the controversy and their repre-
sentatives shall have the opportunity to be present and
to present evidence and contenticns regarding the
grievance;

(h) Provide a method of appeal of grievance
decisions available to all parties to the grievance,
including, but not limited to, final right of appeal to
advisory arbitration of the grievance by a neutral
person not employed by the department, the decision of
such ayvbitrator to be adopted by the department unless
such decision is in violation of law, would result in
physical danger to any persons, would require expendi-
ture of funds not reasonably available for such purpose
to the department, or, in the personal judgment cf the
director, would be detrimental to the public or to the
proper and effective accomplishment of the duties of
the department;

California Welfare and Institutions Code §1766.5 (West, 1979

Supp.). See also California Youth Authority, Right to be Heard:

Evaluation of the Ward Grievance Procedure in the California

Youth Authority (1978). Care must be taken in legislative draft-

ing, howewer, not to substitute grievance procedures for the
right to litigate such issues in court. This could be accom-
plished by a simple statement to this effect in the grievance

procedure section of the code or regulations,

C. Conclusion

The Juvenile Justice and Delinquency Prevention Act stands
as a clear indictment of our juvenile justice system, particu-
larly the unwarranted confinement of children. Legislative
action to deinstitutionalize children and provide care in the
least restrictive, appropriate environments is urgent. The

number of children who remain institutionalized must be dras-
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tion, Office of Juvenile Justice and Delinquency

legislators must also assure that these

children receive the care and treatment in accordance with the
highest standards and the establishment of such standards must be

translated into departmental rules and regulations.

'The courts, as we have seen, are att '
fu;flll .their obligation to assufé that i;ggyﬁﬁgiosg
alized juveniles receive adequate treatment. TUnfor-
tunately, the limits of judicial power are appérent.
Leglslatu;es can define procedures and remedies far
iore precisely than can the courts. If a legislature
were so inclined, it could provide the sort of policy-
making and enforcement apparatus characteristic of

administrative agencies in order to further a
. X . nd t
the right to treatment. protect

National Institute for Juvenile Justice and Delinquency Preven-

Prevention,

Juvenile Dispositions and Corrections (1977).
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1. See, e.gs; Nelson v. Heyne, 355 F.Supp. 451, 459 (N.D.
Ind. 1972), aff'd, 491 F.2d 352, 359 (7th Cir. 1974), cert.
denied, 417 U.S. 976 (1974); Collins v. Bensinger, 347 F.Supp.
273 (N.D. Ill. 1974), cert, denied, 422 U.S. 1058 (1975); Inmates
of Boys' Training School v. Affleck, 347 F.Supp. 1354, 1364 ’
(D.R.I. 1972). Other cases recognizing the right to treatment
are the following: McRedmond v. Wilson, 533 F.2d 757 (24 Cir.
1976); Vann v. Scott, 467 F.2d 1235 (7th Cir. 1972); Morgan v.
Sproat, 432 F.Supp. 1130, 1136 (S.D. Miss. 1977); Gary W. v,
Louisiana, 437 F.Supp. 53, 124 (E.D. La. 1976) (juvenile delin-
quents, mentally retarded and mentally ill children); Pena v.
New York State Division for Youth, 419 F.Supp. 203, 207 (S.D.N.Y.
1976); Roe v. Pennsylvania, C.A. No. 74-519 (slip opinion dated
June 7, 1976, W.D. Pa.); Morales v. Turman, 383 F.Supp. 53, 124
(E.D. Tex. 1974), rev'd on other grounds, 535 F.2d 864 (5th Cir.
1976), rev'd per curiam and remanded for ruling on merits, 430
U.8. 322 (1977), remanded for further hearing, 562 F.2d 993 (5th
Cir., 1977), reh. denied, 565 F.2d 1215 (5th Cir. 1977); Baker v.
Hamilton, 345 F.Supp. 345 (W.D. Ky. 1972). Children in need of
supervision ("CHINS") have also been held to have a constitutional
right to treatment. Martarella v. Kelley, 349 F.Supp. 575, 585,
598-600 {S.D.N.Y. 1972), enforced, 359 F.Supp. 478 (S.D.N.Y.

1973).

2. See Morgan v. Sproat, 432 F.Supp. 1130 (S.D. Miss.
1977); Nelson v. Heyne, 355 F.Supp. 451 (N.R. Ind. 1972), aff'd,
492 P.2d 352 (7th Cir. 1974), cert. denied, 417 U.S. 976 (1974);
Martarella v. Kelley, 349 F.Supp. 575 (S.D.N.Y. 1972); Inmates
of Boys' Training School v, Affleck, 346 F.Supp. 1354 (D.R.I.
1972). See also Gary W. v. Louisiana, 437 F.Supp. 1209 (E.D. La.

1976).

3. The Congress of the United States has codified gyeneral
protections for all juveniles subject to federal jurisdiction,
Juveniles detained prior to disposition and committed to the
custody of the Attorney General shall be provided with:

adequate food, heat, 1light, sanitary facilities, bhed-~

ding, clothing, recreation, counseling, education,

training, and medical care including necessary psychia-
tric, psychclogical, or other care and treatment.

18 U.S.C.A. §5035; §5039 (Supp. 1979).
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CONFIDENTIALITY OF PROCEEDINGS AND RECORDS

A, Introduction

In the past, nearly every state provided for a limitation on
access by the public to both juvenile court proceedings and
juvenile court records. Because of the rehabilitative goals of
the juvenile court system, these provisions have traditionally
been thought to best advance the goals of the system. Léading
experts have long recognized that although a youth's association
with the juvenile court will eventually terminate, the effect of
the association often lingers on, angd may harm the individual for
many years. Juvenile court associations are most often found to
adversely effect persons seeking employment in either the public
or the private sector. 1In addition, a juvenile court record may
adversely limit opportunities for higher education and may ser-
iously impede the ability of a person to obtain insurance.

In an effort to alleviate these serious problems, legis-
latures have traditionally enacted statutes that limit access to
juvenile court proceedings, limit access to juvenile court and
arrest records, and allow for the eventual expungement or des-
truction of those records. While it has long been recognized
that these provisions have been ineffective in providing the
protections that legislators expected, the controversy over how
to handle the problem of juvenile court records has taken a new

tack i i
k in recent years. A growlng number of persons involved in
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concern for the youth, but out of a desire to protect the court
and its processees from the intense scrutiny that would bring its
faults and weaknesses to the public ey=. In essence, proponents
of public trials argue that existing provisions serve cnly to
perpetuate archaic procedures, and routine deprivations of rights.
Further, a public trial would satisfy the community's curiosity
with respect to the disposition of juvenile criminals.

While the opponents of public trials do not argue with any
but the last of these reasons, their approach would attempt to
place other safeguards on the process. Among these safeguards
might be (1) allowing a youth a public trial upon request; (2)
establishing a citizens' monitoring committee that would routine-
ly view court hearings; (3} rotating judges every vyear in order
to avoid the abuse of power that almost inevitably occurs when
any one person holds that position for a long period of time.
They also suggest that public trials and the attendant publicity
will interfere with the rehabilitation process. See Howard,
Grisso, Neems, "Publicity and Juvenile Court Proceedings," 11
CLEARINGHOUSE REV. 203 (1977) which documents the deleterious
effects of publicity on an eleven-year-old child charged with
murder. Furthermore, there is genuine concern that the juvenile
court will order dispositions because of public pressure rather
than because of the needs of the child. Although most proponents
of public trials would not disagree with these positions, they
would simply suggest that the safeguards would be ineffectual in

solving the problems that exist.
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C. Confidentiality of Juvenile Court Records

As stated previously, almost 80% of all states provide for
private trials; and, the vast majority of these states also
provide that court records as well as records of arrest are to be
maintained separate from the records of adults and are not to be
opened to the general pubiic. For the most part, those who
advocate for the maintenance of these kinds of provisions base
their arguments on the theory that the juvenile system is de-
signed to habilitate youth, and that habilitation is fostered by
protecting children from the disabilities that normally adhere to
a criminal présecution. Practically, the only way that these
disabilities can be prevented is to assure that the information
regarding a youth's association with the juvenile court will be
kept confidential. On the other hand, those persons who advocate
that juvenile records should be public base their arguments on,
(1) the fact that these provisions are typically used to thwart
the rights of the child, rather than to promote them; (2) the
public's heed to know and; (3) the increase in serious youth
crime.

Unfortunately, provisions in state laws preventing access to
these records have been singularly ineffective. Generally,
members of the military, prospective employers, and represen-
tatives of educational institutions have had little difficulty in
obtaining information about a youth's past record. Even when

statutes make the revelation of such information a misdemeanor,
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the information finds its way into the hands of members of the
public. Furthermore, it appears that those with the greatest
need for access to juvenile court records are frequently given
the hardest times in attempting to gain access. Lawyers who
defend children typically complain that provisions limiting
access to juvenile court records by the general public are most
often used as tools to prevent discovery and to thwart defense
efforts to adequately prepare for court hearings., It is not
unusual for a child's lawyer to have to obtain a court order to
view his/her client's records. When counsel is able to get
access to these files, he or she may not be allowed to photocopy
them, but may be required to hand copy necessary information,
Many opponents of public records would, therefore, require that
juvenile files be made available to the youth and his/her attor-
ney in every instance without court order,

Another area that merits some discussion is that of social
files. Even if trials are public, many people believe that
social files should always be maintained in confidence becauselof
the nature of the materials they contain. Unlike the court file
which may contain only the petition and other reflection of the
court process, the social file is likely to hold personal obser-
vations and evaluations that are highly subjective. The stigma
arising from erroneous or hasty characterization in those files
may be disastrous. See Volenik, "Juvenile Court and Arrest

Records," 9 CLEARINGHOUSE REV. 169 (1975).
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D. Media Involvement

A serious issue that is inexorably intertwined with the
issues of public trials and public records is media involvement
in the juvenile court proceeding. A number of states attempt to
prohibit the publication by any of the mass media of the names or
other identifying information of juveniles accused of committing
crimes. These provisions do not always contain bars to the
presence of the mass media at hearings. Instead, they are typi-
cally written in terms of a prohibition on the publication of the
names, rather than upon presence. In fact, certain statutes
would allow the media to attend hearings and to publish informa-
tion about the hearings and about the disposition of the juvenile
involved, hut would prohibit the actual use of specific identi-
fying information. These kinds of provisions are particularly
popular with the group of individuals who would contend that
private trials provide no check for abuses of authority by the
juenile court judge. They often suggest that allowing the media
to monitor hearings would serve as an adequate restraint on abuse
of power.

While this position has obvious merit, it fails to take into
consideration recent Supreme Court decisions that have largely
eroded the state's power to limit publication of information |

lawfully obtained. In Davis v. Alaska, 415 U.S. 308 (1974), the

Supreme Court rejected the state's argument that a juvenile

should not be cross—examined with regard to his juvenile record
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for impeachment purposes because of the state's interest in
pfotecting the anonymity of the juvenile offender. The court
concluded that the defendant's sixth amendment right of confron-
tation must prevail over the state's interest in protecting
juvenileé from adverse publicity.

Two years later, in Oklahoma Publishing Co. v. District

Court, 430 U.S. 308 (1976), the Court struck down a state court

injunction prohibiting the news media from publishing the name or
photograph of an eleven year old boy who was being tried before a
juvenile court. Despite a state statute closing juvenile trials
to the public, the juvenile judge had permitted reporters and
other members of the public to attend an initial hearing. Sub-
sequent to that hearing, the juvenile court attempted to halt
publication of information obtained at the hearing. The Supreme
Court, however, held that once information was "publicly revealed"
or "in the public domain," the dissemination of that information
could not be restrained.

Another case,recently decided by the Supreme Court, further
erodes the efficacy of using the media as monitors who would
refrain from mentioning the identity of a juvenile. On June 26,

1979, the Supreme Court decided Smith v. Daily Mail Publish-

ing Co., etc., et al., 47 L.W. 4824, 1In West Virginia, a statute

existed prohibiting newspapers from publishing the name of any
child in connection with a juvenile court proceeding without a

written court order. Three radio stations and two newspapers
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carried identifying information about a fourteen-year-old who
shot and killed a classmate at school. The State of West Virginia

sought to justify its statute on the grounds that it would pro-

tect the anconymity of the juvenile offender. The confidentiality

assured by the statute would further the child's rehabilitation
and protect him from future employment or other disabilities that

might occur because of the offense.

Just as the Court in Davis, supra, found the defendant's

sixth amendement right to confrontation more important, the Court

in Smith, supra, concluded that where information is lawfully

obtained, as it was in the West Virginia case, the state may not
prohibit its publication except when necessary to further an

interest more substantial than the one advocated by the state.

E, Expungement of Records

Well over half the states currently have provisions that
allow for sealing or destroying juvenile court records. It must

be recognized that sealing provisions do not mandate the total

destruction of all records. Typically, they allow for the seal-

ing or destruction of only social files or arrest records; the
docket sheets or official court files will be maintained although
they may be sealed or placed in a separate area open to no one.
Many persons argue for the total destruction of all records
theofizing that unless the records are totally destroyed, certain

information will inevitably become available and, ultimately,

harm the ycuth. Other persons, recognizing the volatility of
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this position, argue that total destruction of records may place
@ youth in a more vulnerable position than if his/her entire
record was left intact. The theory behind this argument is that
in many instances, the conduct that brought a juvenile to the ,
attention of the court may be far lgss serious than the label
that is attached may imply. For example, a youth may be charged
with and fQund delinquent for assault for what may be no more
than a school boy brawl.' Absent detailed information, a youth

may b i
Y De unable to prove that his criminal action was of a minimal

nature at best.

F. Conclusion

It is important in preparing legislation to ascertain with
SOme certainty, the goals of that legislation. If protection of
youth is the primary goal, then legislation must protect not only
against public exposure; but also against an over-zealous prose-
cutor and an over-zealous judge, If protection of the public is
the primary goal, then the protections offered youth may be 7
modified. It is important to thoroughly discuss goals and aven-
ues prior to the offering of legislation. Failure to do se will
result in the drafting and possible passage of legislation which

will accomplish neither goal.
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ALI/ABA JUVENILE JUSTICE STANDARDS
PROJECT
STANDARDS RELATING TO ADJUDICATION
(Tent. Draft, 1977)

RIGHT TO A PUBLIC TRIAL
PART VI: PUBLIC ACCESS TO ADJUDICATION PROCEEDINGS

6.1 Right to a public trial.

Bach jurisdiction should provide by law that a
respondent in a juvenile court adjudication proceeding
has a right to a public trial.

6.2 Implementing the right to a public trial.

A, Each jurisdiction should provide by law that
the respondent, after consulting with counsel, may
waive the right to a public trial.

B. Each jurisdiction should provide by law that
the judge of the juvenile court has discretion to
permit members of the public who have a legitimate
interest in the proceedings or in the work of the
court, including representatives of the news media, to
view adjudication proceedings when the respondent has
waived the right to a public trial.

C. The judge of the juvenile court should honor
any request by the respondent, respondent's attorney,
or family that specified members of the public be
permitted to observe the respondent's adjudication
proceeding when the respondent has waived the right to
a public trial.

D. The judge of the Jjuvenile court should use
judicial power to prevent distractions from and dis-
ruptions of adjudication proceedings and should use
that power to order removed from the courtroom any
member of the public causing a distraction or dis-
ruption,

6.3 Prohibiting disclosure of respondent's identity.

A. Bach jurisdiction should provide by law that
members of the public permitted by the judge of the
juvenile court to observe adjudication proceedings may
not disclose to others the identity of the respondent
when the respondent has waived the right to a public
trial.

B. Each jurisdiction should provide by law that
the judge of the juvenile court should announce to
members of the public present to view an adjudication
proceeding when the respondent has waived the right to
a public trial that they may not disclose to others the
identity of the respondent.
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WISCONSIN
1979 ASSEMBLY BILIL 609

read SECTION 1. 48.31 of the statutes is amended to
48.31 (5) The general public shall be ex-
gluged_frgm hearings under this chapter unless a public
fact-finding hearing is demanded by a child through his
or her counsel., The court shall refuse the public
hearing if the victim of an alleged sexual agsault
quects or in the -zase of a nondelinquency proceeding
if a parent or guardian objects. If such a demand is
not made, only the parties, their counsel, witnesses
and other persons requested by a party and approved by
t@e court may be present. Any other person the court
finds to have a proper interest in the case or in the
work of the court, including a member of the bar, may
be .admitted by the court. The court may admit news
media reporters for the purpose of obtaining informa-

tion to report news without revealing the identity of

the child involved. Any person who divulges any in-

formation which would identify the child or the family

invglved in any proceeding under this chapter shall be
subject to ch. 295.
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ALI/ABA JUVENILE JUSTICE STANDARDS PROJECT
STANDARDS RELATING TO
JUVENILE RECORDS AND INFORMATION SYSTEMS
(Tent., Draft 1977)

ACCESS TO RECORDS

PART XV: ACCESS TO JUVENILE RECORDS

15.1 General policy on access.
A. Juvenile records should not be public rec-

ords.

B. Access to and the use of juvenile records
should be strictly controlled to limit the risk that
disclosure will result in the misuse or misinterpre-
tation of information, the unnecessary denial of op-
portunities and benefits to juveniles, or an inter-
ference with the purposes of official intervention.

15.2 Access to case files.
A. Each juvenile court should provide access to

a "case file" to the following persons:
1. the juvenile who is the subject of the
file, his or her parents, and his or her attorney;
2. the prosecutor who has entered his or
her appearance in the case;
3. a party, and if he or szhe has an at-
torney who has entered an appearance on his or her
behalf, the attorney;
4. a judge, probation officer, or other
professional person to whom the case has been
assigned or before whom a proceeding with respect
to the juvenile is pending or scheduled; and
5. A person who 1is granted access for
research purposes in accordance with Standard 5.6.
B. A person who 1is a member of the clerical or
administrative staff of a juvenile court, who has been
previously designated in writing by the court, may be
given direct access to a "case file" if such access is
needed for authorized internal administrative purposes.

C. A juvenile court should not provide access to
nor permit the disclosure of information from a "case
file" except in accordance with this standard.
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 ALI/ABA JUVENILE JUSTICE STANDARDS PROJECT
STANDARDS RELATING TO
JUVENILE RECORDS AND INFORMATION SYSTEMS
(Tent. Draft 1977)

1. JSE OF RECORDS BY THIRD PERSONS

2. APPLICATION FORMS

18.1 Use of juvenile records by third persons,

. . Public and private employers, licensing author-
lties, credit companies, insurance companies, banks,
and educational institutions should be prohibited from
inquiring, directly or indirectly, and from seeking any
information relating to whether a person has been
arrested as a juvenile, charged with committing a
delinquent act, adjudicated delinquent, or sentenced to
a juvenile institution.

18.2 Application forms.

. All application for licenses, employment, credit,
insurance, or schooling, used by a licensing authority,
employgr, credit company, insurance company, bank, or
gducatlon institution, which seek information concern-
ing the arrests or convictions or criminal history of
the gpplicant should include the following statement:
It 1is unlawful for a licensing authority, emplover,
gred%t company, insurance company, bank, or educational
institution to ask you, directly or indirectly, whether
you 'have been arrested as a juvenile, charged with
committing a delinquent act, adjudicated a delinquent,
or sentenced to a juvenile institution. IFf you have
been asked to disclose such information, you should
report that fact to the state attorney general. If you
have a juvenile record, you may answer that you have
never been arrested, charged, or adjudicated delinquent
for committing a delinquent act or sentenced to a
juvenile institution,"
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ALI/ABA JUVENILE JUSTICE STANDARDS PROJECT
: SEANDARDS RELATING TO
JUVENILE RECORDS AND INFORMATION SYSTEMS
(Tent, Draft 1977)

DESTRUCTION OF RECORDS

7 neral policy. .
17 %inegﬁoufg béy the policy oﬁ juveniye cogrts to
destroy all unnecessary infgrmatlon.contalnedhln r%c-
ords that identify the juvenile who is the subject % a
juvenile record so that a juvenile 1s protfactid from
the possible adverse conseguences thqt may result from
disclosure of his or her record to third persons.

17.2 Cases terminating prior to adjudication of delin-
ency. ) .
+* %n cases involving a delinquency complaint, all
identifying records pertaining to the matter should be
stroyed when: ' - L
aes A% the application for the comglaln? is denied;
B. the complaint or petition 1is dlsmlsged; or
Ce the juvenile 1is adjudicated not delinquent.

i i jud i i f delinquency.
.3 Cases involving an adjudlcaﬁlon of 24
L In cases in which a juvenile 1s.aQJudlcated delin
quent, all identifying records pertalning to the matter
hould be destroyed when: . . .
° A. no subssquent proceedlgg is pending wag a
result of the f£iling of a delinquency Or criminal
int against the juvenile; '
complg. tge juvenile has been dlscharged ﬁrom the
supervision of the court or the state juvenile coxr-

ional agency:
rGCtIZ? tgo fgars have elapsed from the date of such

i ; and o o
dlSChgfge'the juvenile has not been adjudlcated.delln—
quent as a result of a charge that would constitute a
felony for an adult.

idi notice of destruction to the juvenile.
176 ifOVlgéggre destroying a juveqile's record, the
juvenile court should offer to provide a copy of thgt
record to the juvenile if he oOr sbe ?an be 1loca i’.
Be. Upon destroying a ]uvgnlle s rgcord, _ge
juvenile court should send a written n?tlce .to ;.e
juvenile at his or her last known address Lnformlngd lT
or her that the juvenile court.record has been des
troyed and that the juvenile may inform any person
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that, with respect to the matter involved, he or she
has no record and, if the matter involved is a delin-
quency complaint, the Jjuvenile may inform any person
that he or she was not arrested or adjudicated delin-
quent except that, if he or she is not the defendant
and is called as a witness in a criminal or delinquency
case, the juvenile may be required by a judge to dis-
close that he or she was adjudicated delinquent.

17.7 Bffect of destruction of a juvenile record.

A, Whenever a juvenile's record is destroyed by
a Jjuvenile court, the proceeding should be deemed to
have never occurred and the juvenile who is the subject
of the record and his or her parents may inform any
person or organization, including employers, banks,
credit companies, insurance companies; and schools
that, with respect to the matter in which the record
was destroyed, he or she was not arrested, he or she
did not appear bhefore a juvenile court, and he or she
was not adjudicated delinguent or neglected. ‘

B. Notwithstanding subsection A., in any crim-
inal or delinguency case, if the juvenile is not the
defendant and is called as a witness, the juvenile may
be ordered to testify with respect to whether he or she

was adjudicated delingquent and matters relating there-
to.

NEW MEXICO S.B. 231 (1979)
(defeated in house)

"32A-2-9, [NEW MATERIAL] CONFIDENTIALITY--RECORDS,~=

A, All hearings conducted pursuant to Sections
32A-2-1 through 32A-2-9 NMSA 1978 shall be open to the
general public except in proceedings involving delin-
quent acts under Sections 30-9-1 through 30-9-16 and
30-10~1 through 30-~10-3 NMSA 1978 in which the victim
is a child.

B. All legal, law enforcement or other records
concerning a child except social records, diagnostic
evaluations, psychiatric and psychological reports
which are in the possession of the court or probation
services as the result of a delinquency or child in
need of supervision proceeding, or which were produced
or obtained in anticipation of or incident to such
proceeding, are public records; provided, however, that
such social records, diagnostic evaluations, psychia-
tric and psychological reports shall be public records
if they are admitted into evidence during the course of
the proceeding."
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MENTAL HEALTH TREATMENT FOR MINORS

A. Introduction

The legal processes by which children are committed to
mental institutions and mental retardation facilities is an area
of law which is in need of immediate legislative reform. The
urgency of the need is underscored by the United States Supreme

Court decision rendered on June 20, 1979, in Parham v. J.L., 443

U.S. ____, 99 S. Ct. 2493 (1979). In that case, the Court ruled
that states may authorize parents to commit children to mental
institutions without the protection of formal adversary hearings.
The Court further held that a state, acting on its own initia-
tive, may hospitalize children who are state wards without judi-
cial or administrative hearings. The Court's 6~3 decision re-~
versed the unanimous decision of a three-judge district court
striking Georgia's juvenile commitment statutes as unconstitu-
tional in that such laws authorize juvenile commitment solely
upon parental request and medical fact-finding review. 1In a

companion case, Secretary of Public Welfare of Pennsylvania v.

Institutionalized Juveniles, 443 U.S. , 99 8. Ct. 2523

(1979) (formerly Bartley v. Kremens), the Supreme Court reversed

a fedefal district court holding that Pennsylvania's statutory
provisions for the commitment of alleged mentally ill and men-
tally retarded children fail to satisfy the due process require-

ments of the fourteenth amendment. In Parham, the Supreme Court
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examined a single commitment procedure. 1In Secretary of Public

Welfare, the Court examined several Pennsylvania statutes which
set forth various admissions procedures based on age classifi-
cations and on whether admission is sought for treatmeht of
mental illness or mental retardation. The Court firét delivered
a lengthy opinion in Parham and, in accordance with that holding,
found the Pennsylvania procedures to be coﬁstitutiona1=

The following discussion will summarize the Parham opinion

and address the Parham and Secretary of Public Welfare decisions

in light of emerging legislative models for the reform of state

juvenile commitment statutes.

In the Parham opinion, the Court initially recognized that
children do have a substantial liberty interest, protected by the

due process guarantees of the fourteenth amendment, in not being

‘

confined unnecessarily in mental institutions. The Court proceed-

ed to determine what procedures are required to protect thét
interest by balancing three factors:

1. the private interest affected by official action;

2. the risk of erroneous deprivation of liberty

through present procedures and the probable value,

if any, of substituted or additional safequards;

3. the state's interest, [Mathews v. Eldridge, 424
U.S. 319, 335 (1976).]

The Court defined the privacy interest as one of familial
privacy and found that the child's interest in not being confined

unnecessarily is subordinate to the historical concept of the
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family as a unit "with broad parental authority over minor chil-
dren," including a "high duty" to recognize symptoms of illness
and to seek and follow medical advice. The Court did recognize
that the risk of error inherent in the parental decision to have
a child institutionalized for mental health care is great, but
concluded that an inquiry made by a "mental factfinder" to de-
termine whether the statutory requirements for admission are
satisfied is a sufficient check on such error. The Court found
that due process is "not violated by the use of informal tradi-
tional medical investigative techniques,;® even when state per-
sonnel, not guided by natural parental affection, seek admission
of juvenile state wards to mental health facilities. In the last
srong of its analysis, the Court found that the state has a
significant interest in limiting the use of its mental health
facilities to cases of genuine need, but that the present Georgia
procedure accomplishes phis purpose through the initial review of
parental admission requests by state  personnel. The Court did
mandate periodic review of a child's continuing need. for confine-
ment, although the same deficiencies of the persons and standards
which appear in the admissions process will necessarily be pre-
sent in such a review.

The Parham and Secretary of Public Welfare decisions are

disturbing inasmuch as they neither comport with legal precedent
or recent state legislative reforms. While a detailed analysis

of the decisions is beyond the scope of this article, some of the
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major factors which the Court failed to address are outlined

below. See generally, Legal Challenges to the Voluntary Admis-

sion of Children to Mental Institutions, Vols. I and II, a pub-

lication of the Naticnal Juvenile Law Center and the Mental
Patient Civil Liberties Project (Clearinghouse #15,989); Ellis,

Volunteering Children: Parental Commitment of Minors to Mental

Institutions, 62 Cal. L. Rev., 840 (1974); Teitelbaum and Ellis,

The Liberty Interest of Children: Due Process Rights and Their

Application, Vol. XII Family Law Quarterly 153 (Fall, 1978).

Among the primary shortcomings of the decisions is the
Court's apparent failure to address an overwhelming bhody of
evidence which documents the fact that parental commitment of
children to mental hospitals often results from parental in-
ability to understand or accept a child's lifestyle, or punitive
feelings, or by a lack of knowledge about less restrictive,

alternative forms of mental health care. See Ellis, Volunteering

Children, 62 Cal. L. Rev. supra, at 851l. The Court also accorded

considerable deference to medical diagnosis as a check on paren-
tal authority. In doing so, the Court, again, seemed to ignore a
substantial body of evidence documenting reasons why phvsicians
can fail to effectively screen requests for commitment of chil-
dren: thg unreliability and ambiguity of psychiatric diagnosis;
a tendency to overdiagnosis; and a susceptibility to overidenti-
fication with the wishes of parents. Finally; the Court failed

to adequately address the negative effects of institutionaliza-
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tion and the inevitable stigmatization which former mental pa-
tients confront. Such effects are exacerbated when the patient
is a child in his/her formative years. Misdiagnosis and unneces-
sary hospitalization can, and often do, lead to permanent adjust-
ment problems.

The Parham and Secretary of Public Welfare decisions are a

setback to litigators who seek to extend procedural and substan-
tive protection to children facing commitment to mental hospitals
and mental retardation facilities. Although several litigation
aventes remain opén (State court suits, lawsuits which rely on
enforcement of existing statutes, particularly P.L. 94-142, and
single issue or discrete class actions) future litigation in this

area could yield retrenchments, not gains., In light of Parham

and Secretary of Public Welfare, much work in this area must be
accomplished by state legislatures. The Court's rulings pose no
bar to the enactment of legislation to insure that children
receive the due process guarantees which the Supreme Court has

failed to recognize,

B. Legislative Advocacy

Most state statutes presently allow parents to place chil-
dren in mental hospitals and mental retardation facilities with-
out any form of judicial proceeding; such decisions being subject
only to the review of the admitting physician. The children
commitﬁed pursuant to these statutes are considered "voluntary"

patients.
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Recently, however, some state statutes have been amended to
provide that once a child reaches a certain age, his/her own
consent (sometimes in conjunction with parental consent) is
regquired for admission.l Several model codes have emerged which
can serve as guides for,advocacy in the legislative aréna direct-~-

@d at revising juvenile commitment laws. Mental Health Treatment

for Minors, a model statute prepared by the Mental Health Law

Project, appearing at 2 Mental Disability Law Reporter, 474-481

(Jan. - Feb. 1978), is an excellent model. Several of its pro-
visions are worthy of note:

1. The Model Code makes no distinction bétween "voluntary"
and "“involuntary" commitment procedures.

2, No hospitalizatian is authorized prior to a commitment
hearing, except in cases of emergency.

3. The minor is afforded full due process rights at the
commitment hearing.

4, A commitment order mus% be based on clear and con-
vincing evidence (a) that the miﬂpr needs and will substantially
benefit from treatment, and (b) that no other setting which
involves less restriction of the minor's liberty is feasible for
purposes of treatment or for the protectiod of the minor or
others from a likelihood of serious harm.

5. The Model Code defines "MINOR" as any person under the
age of eighteen years. No distinctions are made on the basis of

age. Teenagers, as well as pre-schoolers, have the same proced-

ural protections.




The State of New Mexico's statutory provisions for the hos-
pitalization of children are also an excellent model for other
states. N.M. Stat. Ann. 43-1-16, 43-1-16.1 (1979).

The following is a summary of the major provisions of the
Model Code and the New Mexico statute. Some of the provisions
are paraphrased.

Mental Health Treatment for Minors - Model Code
I. Petition for Commitment o
Any person having custody of a minor must file a petition

for the commitment of the minor which must:

(A) allege that the minor is suffering from a mental
disorder; . .

{B) allege that there is a substantial probability
that treatment will significantly improve the minor's mental
condition; : ' . .

(C) allege that the minor's proposed hospitalization
is necessary for treatment to protect the minor or others
from a likelihood of serious harm;

(D) allege that a hospital certified by the Department
of Mental Health to provide mental health treatment appro-
priate to the minor's condition has agreed to accept the
minor; and

(E) if hospitalization is alleged to be necessary to
protect the minor or others from a likelihood of serious
harm, specify the behaviors which substantiate such allega-
tion and the evidence which will be submitted as proof
thereof. _

II. Pre-hearing Procedure - Counsel, Waiver of Hearing, .
Mental Examinations - The court shall, upon receipt of the peti-
tion, appoint counsel for the minor. Counsel shall interview the
minor within two days after appointment. If counsel for @he
minor determines that it is the intent of the minor to wailve the
right to contest the commitment, counsel shall submit a wr;tten,
verified statement, to the court. If commitment to a particular
institution is sought, the minor shall be examined, priqr to the
commitment hearing by a qualified mental health profess;ona} at
that institution. The minor also has the right to examination by
any mental health professional of his/her choice prior to the
hearing.

IIX. Hearing

Scheduling - Unless a valid waiver is obtained, a

commitment hearing shall be held within ten days after the ap-
pointment of counsel.
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Minor's Rights - At the commitment hearing, the minor
shall at all times be represented by counsel; shall have the
right to present witnesses in opposition to commitment, including
mental health professionals; shall have the right to zonfront and
corss—examine witnesses who testify in favor of commitment; shall
have a right to a written transcript of the proceedings and the
right to an expedited appeal of an adverse ruling. The minor
shall have the right to testify or to remain silent, and cannot
be forced to answer any question. The rules of evidence shall
apply. .

IVv. Findings and Order - The court shall make an order
committing or recommitting the minor to a mental hospital only if
it is shown by clear and convincing evidence (a) that the minor
needs and will substantially benefit from treatment, and (b) that
no other setting which involves less restriction of the minor's
liberty is feasible for purposes of treatment or for the protec-
tion of the minor or others from a likelihood of serious harm.
The court shall consider all possible treatment alternatives
within the hospital as well as other treatment alternatives.

Ve Emergency Commitment - Emergency commitment is per-
missible upon reasonable belief that a minor presents a likeli=-
hood of serious harm to him/herself or others as a result of a
mental disorder. Such a belief must be premised on factual in-
formation. A mental health officer must conduct a screening
investigation to verify the information. A commitment hearing
must be held within 5 days of an emergency commitment.
2MDLR 474-476 (Jan.-Feb., 1978).

The New Mexico legislation encompasses the commitment of
children alleged to be suffering from "mental disorders" and
those alleged to be "developmentally disabled". Additionally,
the Code distinguishes "voluntary" and "involuntary" commitment,

New Mexico Code
Voluntary Commitment

The voluntary commitment procedure is restricted to minors twelve
years of age or older who seek treatment in a residential facili-
ty for a mental disorder. The minor and his guardian or parent
must knowingly and voluntarily execute, prior to admission, the
minor's voluntary consent to admission document. This document
must include a clear statement of the minor's right to voluntar-
ily consent or refuse to consent to his admission and his right
to request an immediate discharge. Each statement must be clear-
ly explained and each statement must be initialed by the minor
and his parent or guardian. On the next business day following
the minor's admission, the director of the treatment facility

245

)

i .-k A



must notify the court. Within seven days of admission, an at-

torney must meet with the minor and explain the right to counsel,
procedures for terminating voluntary commitment and options of
the physician and other interested parties to petition for invol-
untary commitment. If the attorney determines that the minor
voluntarily and knowingly desires to remain in the hospital, the
attorney must certify this to the court. A voluntarily admitted
minor has the right to an immediate discharge from a facility
upon request except where the director of the facility determines
that the minor requires continued treatment. In that event, a
petition for involuntary commitment must he filed within one day
of the minor's request for discharge and a hearing for involun-
tary commitment must be held within seven days of the minor's
request for reiease., N.M., Stat. Ann. §43-1-16 (1979).
: New Mexico Code
Involuntary Commitment
I. Petition for Commitment
Any person may file a petition for hospitalization of a child
believed to be suffering from a mental disorder or developmental
disability. The petition must include a detailed description of
the symptoms or behaviors of the minor which support the allega-
tions in the petition; a list of prospective witnesses for com-
mitment; and a summary of matters to which they will testify.
The petition should also contain a discussion of the alternatives

.to residential care which have been considered and the reasons

for rejecting the alternatives,
II. Pre-hearing Procedure - Counsel, Waiver of Hearing

Upon receipt of the petition, the court must appoint counsel for
the minor. A minor may waive his/her right to a hearing on the
issue of commitment, but the court must determine that waiver has
been made knowingly and voluntarily.

ITI. Hearing ‘
Seheduling - Unless a valid waiver is obtained, a commitment

hearing must be held within ten days of the appointment of coun-
sel.

Minor's Rights - At the commitment hearing, the minor must
be represented by counsel, and has the right to present evidence,
including testimony of a mental health or developmental disabili-
ties professional of his own choosing, the right to cross-examine
witnesses, the right to a complete record of the proceedings and
the right to an expeditious appeal of an adverse ruling.

IV. Findings and Order - The court shall make an order
‘committing the minor to residential care only if it is shown by

clear and convincing evidence:
(1) that as a result of a mental disorder or developmental

disability the minor needs and is likely to benefit from the

treatment or habilitation services proposed; and
(2) that the proposed commitment is consistent with the
treatment needs of the minor and with the least drastic means

principle.

- thV. Emergency Commitment
, € person seeking the commitment of a mi i
2k d : _ minor t 3 i

ggiggngiigr hgbg;;taﬁlon believes that the minoroigef;izg;l:é

_ us bodily harm to himself or to oth i
period which would be required to h nd emans Feng;oe

: ] ' . old a comnitment h i
provided in this section, the minor may be admitted tiaiigg-as

Jonti .
ntial care on an emergency basis. A commitment hearing must be

held within seven days of emerqe -
N.M. Stat. ann. §43—1-16.1.9 gency commitment.

Both the Model Code and the New Mexico Code mandate a least
restr%ctive approach to treatment, This is an important factor
in reducing inappropriate hospitalization. Advocates,ﬁust be
aware though, that actual implementation of such an approach is,
to a large extent, erendent on the availability of aiternatives
such as group homes, foster homes and cut-patient tre%tment
facilities. If such alternatives do not exist, legislative
advocacy directed at the provision of due process guarantees to
protect children should be co-ordinated with efforts to develop

community alternatives to mental health/mental retardation in-

stitutions.3

Advocates must also be aware that "voluntary" commitment is,
in most states, only one of several ways in which the hospitali-
zation of children is accomplished. Children can be involuntar-
ily committed through the juvenile courts Oor can be administra-
tively transferred from a state facility for the treatment of
delinquent children to a mental hospital. In Missouri, for
example, if a child subject to the jurisdiction of the juvenile
court "is found by the court to be mentally disordered (without

specificati indi
pe lon as to how such a finding shall be madej, the juven-
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ile court may commit the child to the Department of Mental Health
for care and treatment in a state school and hospital or in a
state mental hospital and the order of commitment is binding on
the Department." (If the Department determines, after observa-
tion and diagnosis that the placement is inappropriate, an order
for relief of custody is authorized). Mo. R.S. §211.201.1 (Supp.
1979). The same section of the code also provides that when a
child is committed to the Division of Youth Services and is
subsequently found to be mentally disordered, the NDivision "may
order the transfer of the child to the Department of Mental
Health for care and treatment in an institution or hospital
within the department subject to the jurisdiction of the di-
vision." Mo. R.S. §211.201.2 (Supp. 1979). Other sections of
the Missouri code authorize juvenile court judges to commit
children within their jurisdiction to mental institutions for
examination prior to adjudication and post-adjuadication but prior
to dispesition. Mo. R.S. 211,131.3; 211i.161.1; 211.,161.2,

Any legislative strategy designed to establish procedural
protections in the »ommitment process must, therefore, address
all the legislatively authorized methods by which children can be
placed in mental hospitals and rmental retardation facilities.
The Juvenile Justice and Delinguency Prevention Act, hereinafter
Act, prohibits participating states from placing juvenile status
;;;;nders and non-offenders in secure facilities. Section

i f
223(a)(12)(a) of the Act, 42 U.S.C. 5633(a)(12). The Office o
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Juvenile Justice and Delinquency Prevention has provided a policy

statement regarding the application of this prohibition to juve-

niles committed to state institutions for the treatment of a

mental disorder. This statement does emphasize that, for moni-

toring purposes, the Act' "would not permit placement of status

offenders or non-offenders in a secure mental health facility

following an adjudication for a status offense or a finding that

the juvenile is a non-offender”. 1d. at 18. fThe prohibition

would extend to commitment for diagnostic purposes., This policy

statement attempts to insure that the intent of the act cannot be

circumvented by juvenile court pPlacement of status offenders and

non-offenders in mental health facilities instead of community

based alternatives, Office of Juvenile Justice and Delinguency

Prevention,

Monitoring Policy and Practices Manual (Policy chap-

ter, p.18). However, for the purposes of monitoring compliance

with the Act, "a juvenile committed to a mental health‘facility
under state law governing commitment of all individuals for
mental health treatment would be considered as outside the class
of juvenile nén—offenders defined by Section 223(a)(12)(A) of the

2ot," Monitoring Policy and Practices Manual,

supra, at 18,

As states move toward compliance with the Act's mandates,

parents seeking secure confinement for children who are not

delinquent, and state agencies seeking secure confinement for

their wards who are not delinquent will no longer be able to turn

to the juvenile courts., It is very probable, then, that "volun-
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A possibility of federal statutory reform also exi .
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FOOTNOTES

1. See Okla. Stat. Ann. Tit. 432, §53; S.C. Code
§44~17-310 (Supp. 1578); Utah Code Ann. §64-7-29; Wash. Rev, Code
Ann. §72.23.070;

See also Wisc. Stat. Ann., §51.13 (West Supp. 1979-80) under
Wisconsin law, parents or guardians may apply for voluntary
admission of a minor under 14 years of age. Application for a
- minor 14 or older must be executed by the minor and the parent.
The code provides for juvenile court review, without a hearing,
within 3 days of admission or application for all minors. A
juvenile's access to the court, though, is limited. Evidence of
a minor's unwillingness to be hospitalized must be noted on
admissions applications and petitions to the juvenile court. If ‘
a notation of the minor's unwillingness appears on the petition
or if the minor requests, a hearing shall be held within 14 days
of admission. Voluntary admission will then be permitted only
upon a judicial finding of a clear and convincing evidence that
the minor is in need of services, that the inpatient facility
offers appropriate services, that the facility is the least
restrictive- alternative, and, in the case of minors 14 years of
age and older, that the admission is voluntary. The Wisconsin
Code also authorizes a short-term admissions procedure whereby a
minor may he admitted to an inpatient treatment facility, without
review of the application, for diagnosis and evaluation for a

12-day period. Wisc. Stat. aAnn. §51.13(h)(6). (West Supp.
1979-80).

Statutory schemes which mandate commitment
adolescents and teen-agers, but not for younger children (as well
as schemes which mandate admission hearings for the alleged men-
tally i1l but not for the alleged mentally retarded) have been
criticized for the following reasons: Capacity to participate,
cannot be defined by age, particularly in the case of mentally
retarded minors; "exploration of the facts which allegedly in-
dicate the need for placement and consideration of the possible
alternetives do not require the active participation of the
child; there may be reason to believe that a hearing is even more
important to the future of a younger child than to an older one
since the harmful impact of institutionalization may fall even
more heavily upon very young children; it also appears that the
likelihood of erroneous diagnosis is greater in the very early
years or months of the child's life ~ - -." Teitlebaum and
Ellis, supra, at 186 (citations omitted). See also Institution-
alized Juveniles v. Secretary of Public Welfare, C.2. No. 72-2272,

hearings for

(E.D. Pa. May 25, 1978) an opinion ultimately reversed by the
Surpeme Court, see supra, in which the court held that Pennsylvania
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- . . . . ro-
statutor rovisions which set forth dlfferlng.adm1551ons P )
cedures gnpthe basis of age and reason for admission (retardation

or mental illness) were unconstitutional.

isi iodi i d discharge
2. Statutory provisions for periodic review an
are beyond the scope of this chapter. See Model Code and statutes
cited, infra, for these provisions.

3. See General Laws of Rhode Islgnd §40.1-1 ~ 1071 et seq.
(Supp. 1978) Parent Deinstitutionalization Program. This legis-
lation established a program of financial subsidies to pa@ural
parents and foster parents for the'in-home care and training of
previously institutionalized juveniles and gdults. See also .
Gordon, James S., "Group Homes: an Alternative to Instltut}éns,
vol. 23 Social Work, pp. 300-304 (July, 1978) (Group home care
for adolescents who had been recommended for hospitalization}.
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TOWARD A CHILDREN'S BILL OF RIGHTS

The child's subjugated status [is] rooted in the
same benevolent depotism that kings, husbands and slave
masters claimed as their moral right. According to
Blackstone, the architect of English law, parents had a
legal duty to provide maintenance, protection and
education for their children in return for obedience.
The social philosophers of the 19th century - Hobbes,
Locke, Mills - never considered children parties to the
social contract; they owed absolute obedience to their
sovereign parents whose duty was to educate them to the
degree of competence necessary to participate as adults
in the social contract or the utilitarian society. For
the child, said Hobbes, '[l]jike the imbecile, the
crazed and the beasts . . . there is no law'. Even the
ultimate 1libertarian, John Mills, complacently an-

nounced that - '[t]lhe existing generation is master
of . . . [the] entire circumstances of the generatien
to come.' To economic determinists, on the other hand,

the inferior status of children was an essential coun-

terpoint to parental control if parents were to support

and protect children - as society wished them to do -

and to the value of the child's labor as a contribution

to the family's economic survival.

The search for legally enforceable rights and ohligations
proceeds against a legal background which includes the notion,
expressed by a variety of courts in a variety of contexts, of
"family privacy" or "family autonomy". American Bar Association/

Institute of Judicial Administration, Juvenile Justice Standards

Project, Standards Relating to the Rights of Minors, Tentative

praft p.2 (1977), (Approved 1979). See, e.9., Kilgrow v, Kilgrow,

268 Ala, 475, 107 So.2d 885 (1959); People ex rel, Sisson v. Sisson,

271 N.Y. 285, 2 N.E.2d 660 (1963). As articulated by courts, the
principle of "family autonomy" assumes that judges have no more

expertise in making intrafamilial judgments than parents. See
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Kilgrow v. Kilgrow, sﬁpra, at 475, See gererally Project, Stan-

dards Relating to the Rights of Minors, supra, at 3. Courts,

therefore, are to refrain, to the maximum extent feasible from
interfering with family decisidnmaking unless the parents' be-
havior falls below the legislatively mandated minimum standard of
parental care as established in the juvenile court's neglect

jurisdiction. See Kilgrow v. Kilgrow, supra, at 475; Roe v. Roe,

29 N.Y.2d 188, 272 N.E.2d 567 (1971). The principle of "family
autonomy" further "implies that when the family is an ongoing
unit parents are able to impose their decisions on their chil-
dren:; children do not have a legal forum in which to assert
directly rights they have against their parents, so long as the
miﬁimum standard of parental care is maintained". Project,

Standards Relating to the Rights of Minors, supra, at 2. Given

then, the historical background of the rights of children, see

Wald, Making Sense Out of the Rights of Youth, 4 Human Rights L.

Rev. 13 (1974), and the judicial reluctance to intervene into the
decisionmaking process of the ongoing family, there is a "paucity
of legal authority for the general proposition that children . .

are persons under the law". Foster & Freed, A Bill of Rights for

Children, 6 Fam. L. Q. 343 (1972). The Joint Commission on
Juvenile Justice Standards, therefore, has suggested that any
"rights independent of their parents' wishes children should be

accorded must . . . be established by specific legislative value

judgments". Project, Standards Relating to the Rights of Minors,

supra, at 2.
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In recognition of the necessity for legislative advocacy in

the field of juvenile rights, several commentators have proposed

legislative adoption of a comprehensive "Bill of Rights"
2 E.g., Foster & Freed, A Bill of'Rights for Children,

for
juveniles,

supra, at 343, See generally Katz, Schroeder, Sidman, Emanci-

pating Our Children - Coming of Legal Age in America, 7 Fam. L.

Q. 211 (1973); Worsfold, A Philosophical Jugtification of Chil-

dren's Rights, 44 Harv. Ed. Rev. 142 (1974). &an example of a

"Children's Bill of Rights" for use in drafting proposed legis-

lation is found in Foster & Freed, A Bill of Rights for Children,

6 Fam. L. Q. 343 (1972). 1In their article, Foster and Freed
propose that:

A child has a moral right and should have a legal
right:

1. To receive parental love and affection,
discipline and guidance, and to grow to. maturity in a
home environment which enables him to develop into a
mature and responsible adult;

2. To be supported, maintained, and educated to
the best of parental ability, in return for which he
has the moral duty to honor his father and mother;

‘3. To be regarded as a person, within the fanm-
ily, at school, and before the law;

4, To receive fair treatment from all in author-
ity; . ;

5. To be heard and listened to:;

6. To earn and keep his cwn earnings; :

7 To seek and obtain medical care and tredtment

and counseling;

8. To emancipation from the parent-child rela-
tionship when that relationship has broken down and the
child has 1left home due to abuse, neglect, serious
family conflict, or other cufficient cause, and his
best interests would be served by the termination of
parental authority;

9. To be free of legal disabilities for incapa-
cities save where such are convincingly shown to be

necessary and protective of the actual best interests
of the child; and
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10. To receive special care, consideration, and
protection in the administration of law or justice so 3
that his best interests always are a paramount factor.
Support for a legislative affirmation of the basic rights of

juveniles through adoption of a comprehensive "Bill of Rights"

has been premised upon a variety of philosophical, see Foster &

Freed, A Bill of Rights for Children, supra, at 343; Worsfold,

A Philosophical Justification of Children’'s Rights, supra, at 142

(1974}, as well as sociological justifications. See Wald, Making

Sense Out of the Rights of Youth, supra, at 23, At least one

commentator has further suggested that:

[the] fundamental reason why children's rights has
emerged as a serious topic at all is the erosion in
confidence in the family reliability to meet all the
needs of the child. Our technological society has
isolated the nuclear family and subordinated its wel-
fare to the demands of great economic entities for
mobile labor; others point to the escalation of child
abuse and to the incidence of mental illness, alcohol~-
ism, and suicide among both parents and children.
Intact families whose members 1love and respect each
other would not be likely to disintegrate if there were
to be a different allocation of rights and privileges
within the family. I would wager that most strong
family units already allow their children the freedom
we are talking about, It is the borderline, shaky or
unstable family structures that might split open when
the lines of authority become more blurred. These are
also the high risk families in which abuse and exploi-
tation of children are most likely to occur, and where
children most need an affirmation of their basic rights.

wald, Making Sense Out of the Rights of Youth, supra, at 23. See

generally McGrath, Early Sorrow: Some Children of OQur Time, 8
Fam. L. Q. 91 (1974) (700 American children killed, 10,000 bat-

tered annually by parents); Escalana, Intervention Programs for

Children at Psychiatric Risk, in 3 The Child in his Family: Chil=-
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dren at Psychiatric Risk 33, 35-43 (E. Anthony & C. Koupernik

eds. 1974); J. Holt, Escape from Childhood, 45-43 (1974) ("there

is much evidence that the modern nuclear family is . . . the
source of many people's most severe problems"), cited in Wald,

Making Sense Out of the Rights of You*h, supra, at 23 n.36.

Beyond philosophical justification and sociological neces~
sity, advocates of juvenile rights arque that contemporary "con-
cepts of fairness strongly support adoption of a general presump-
tion that children should be allowed the same rights and freedoms

as adults . . . ." Wald, Making Sense Out of‘the Rights of Youth,

supra, at 25. This presumption, as articulated by supporters,
could be rebutted only by either a clear showing of irreversible
damage ~ physical, psychological or emotional ~- from the exercise
of such rights or by valid empirical data indicating the inabil-
ity of a particular age group to exercise those rights. Wald,

Making Sense Out of the Rights of Youth, supra at 25,
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FOOTNOTES

1. Wald, Making Sense OQut of the Rights of Youth, 4 Human
Rights L. Rev. 13 (1974), citing 1 W. Blackstone, Commentaries on
the Laws of England, 446-455 (T. Cooley ed. 1899); T, Hobbesg,
Leviathan 257 (Malesworth ed. Vol. 3, 1839-45); J.S. Mill, On
Liberty, 48 (Peoples ed. 1903); Childhood and Capitalism in
America, Address by Kenneth Keniston, Instituto Mexicano Norte
Americano de Relaciones Culturales, Mexico City, March 15, 1974.
("the position, the definition, and the value of children in
America has largely been defined by their expected role in the
productive system"). For an extensive discussion of the past and
present legal status of children see J. Goldstein, A, Freud & A.
Solnit, Beyond the Best Interests of the Child (1973); Greenstein,
Children and Politics (1965); Berger, The Child, The Law and The
State, in Children's Rights, ch. 5 (P. Adams et. al., eds. 1971);
Cogan, Juvenile-Law: Before and After the Entrance of "Parens
Patriae", 22 So. Car. L. Rev. 147 (1970); Kleinfeld, Balance of
Power Among Infants, Their Parents and the State (I, II, III), 4
& 5 Fam, L. Q. (1970-1971); Rodham, Children {inder the Law, 43
Harv. Ed. Rev. 487 (1973); Note, State Intrusion into Family
Affairs: Justifications and Limitations, 26 Stan. .. Rev. 1383
(1974); Note, The Parens Patriae Theory and Its Effects on the
Constitutional Limits of Juvenile Court Powers, 27 U, Pit. L.
Rev. 894 (196%).

2. It should be noted that the United Nations General
Assembly has advocated, for some twenty (20) years, that every
child should be guaranteed the right:

To affection, love and understanding:

To adequate nutrition and medical care;

To free education;

To full opportunity for play and recreation;

To a name and nationality;

To special care, if handicapped;

To be among the first to receive relief in times of disaster;
To learn to be a useful member of society and to develop
individual abilities;

To be brought up in a spirit of peace and universal
brotherhood;

To enjoy these rights, regardless of race, color, sex,
religion, national or social origin.

U.S. Senate Committee on the Judiciary, Constitutional Rights of
Children, app. 1 at 23 (1978) [hereinafter cited as Committee].
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Additionally, as the year 1979 marks the 20th anniversary of
the United Nations Declaration of the Rights of the child, "a
landmark international commitment to the protection and improve-
ment of the rights of all children", the designation of 1979 as
the International Year of the Child is a reaffirmation of the
intent of that Declaration. Committee, supra, at 131,

3. Additional suggestions for standards in the areas of
age of majority, emancipation, support, medical care, contracts,
employment and first amendment freedoms can be drawn from Project,
Standards Relating to the Rights of Minors, supra, at 1 et. seq.

These standards focus on relationships between the
child and the parents and between the child and thiraq
parties, against a background of the interests of the
family. Our concern is with legally enforceable rights
and obligations; the question we ask in each context is
whether and to what extent a minor should be treated as
an adult, Thus, situations in which the state seeks *to
interfere in an authoritarian fashion with both parents
and child (e.g., the issue of compulsory medical care
against the family's wishes) are not addressed here but
in the Abuse and Neglect volume. Moreover, this focus
is not intended to explicate a "Bill of Rights for
Children", 6 Fam. L. O. 343 (1972). Whatever the
utility of articulating a host of unenforced and un-
enforceable hopes for minor citizens, we believe it is
more useful to focus narrowly on legally imposed dis-
abilities and 1legally enforceable obligations. The
"right to 1life", the "right to a balanced diet", the
"right to loving custodians”, and other imponderables
we leave to philosophers,

Id. at 2.
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III

LEGISLATIVE ADVOCACY

A PRIMER FOR JUVENILE JUSTICE ADVOCATES

INTRODUCTION
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The passage of the Juvenile Justice and ‘Delinquency Preven-
tion Act of 1974, along with current attempts to implement that
law, have encouraged a growing involvement among citizen activ-
ists and youth workers in juvenile justice reform. This chapter
attempts éo synthesize an approach, to the accomplishment of
juvenile justice reform through systematic intervention in the
legislative process. It is drawn from the experiences of lobby-
ists, legislators, legislative staff and others who have actively
and effectively changed youth policy through legislative advocacy
at the state level. Its purpose is toillustrate a strategy by

which advocacy groups and individual advocates may develop their

own legislative advocacy agenda.

ORGANIZING A LEGISLATIVE AGENDA

Forming a Network of Advocacy Groups

Before effective and sustained advocacy can take place,
advocates nust first be involved in the creation of a network of
individuals and organizations which can develop a full panoply of
legislative, administrative and judicial strategies for imple-
menting juvenile justice reform within the state. Such a network
should provide both thé political power necessary to directly
influence the legislative process, and the organization and
resources necessary to properly monitor the implementation of
youtn policy throughout thé state,

In every state there are numerous interest groups concerned

with issues involving the welfare of children. Members of such




groups as child serving professionals, civil liberties organiza-

tions, churches, organized labor, as well as individual jurists

and legislators may be brought together on common issues of

concern. Organizatiens such as the League of Women Voters and

Junior League can be encouraged to pecome involved in issues

involving the welfare of children. one of the most gifficult and

ultimately most important tasks of a legislative advocacy network

is the creation of a coalition of support among representatives

of these diverse community groupsS. T+ is an ongoing task.

pefining Legislative Goals

The first task of a child advocacy network 1is to define its

legislative goals. An advocacy agenda can be formulated only

after an identification of the significant juvenile issues within

the state. The Juvenile Justice and Delinguency prevention Act

may serve as a useful organizational tool for the establishment

of legislative priorities. The JJDPA represents a strong Congres-—

sional statement in favor of alternatives to the traditional

institutionalization of juveniles, and explicitly requires (1)

t+hat status offenders and non-of fenders be removed from secure

facilities, and (2) that children not be detained or confined in

institutions where they would have contact with incarcerated

adults. State statutes and administrative policies should be

examined in order to ensure t+hat status of fenders are removed

from secure facilities, and that juvenile offenders spend a

decreased amount of time in secure detention.
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Issues involving difficult policy questions, such as the
problem of the violent juvenile offender, the habitual runawa
and the role of punishment in the juvenile justice system coi:
stastly arise.in the legislative process. The advocate c;nnot
avoid ehem. While there are no easy answers or solutions to
these issues, a legislative agenda should generally address these

.

ligent responses to such difficult issues

The Legislative Process
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districts, party affiliation, and committee assignments of each
legislator. In addition, information such as the names of legis-
lative leadership, and the schedule of committée hearings can be
obtained through any legislator., It is relatively easy to re-
quest committee staff to place one's name and address on a mail-
ing list which will provide up-to-date information on committee
hearings and work sessions.

Existing organizatiéns which are already involved in the
legislative process should be contacted. Organizations such as
common Cause, the american Civil Libertiestnion, the League of
Women Voters and state-wide Legal Services Programs generally
have offices in the State Capitol. Many of these organizations
publish booklets about the state legislature, and provie an
excellent source of background information as to voting records,
and politicai nuances of legislators. |

probably the most important source of information on the
legislative process comes from other advocates and lobbyists.
Lobbyists tend to be alcongenial group of people, and are often
happy to assist those who are new to the process. In addition to
public interest lobbyists, professional lobbyists for such enti=-
ties as the utility commission, local municipalities and insur-
ance companines can providé extremely helpful advice on the
peculiarities of the local legislative scene. The legislative
cafeteria, as well as the local bar adjoining the Capitol, often

serves as the strategy center for lobbyists. It is often useful
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| o spend time in such places in order to make important contact
with other lobbyists, legislators and legislative staff

After gathering as much information as possible on the

legislative power structure, special attention should be paid to
the organization of legislative committees. The referral of |
bills to committees is one of the most important steps in the
legislative process, as the selection of which commi’tee a bill
is referred to can often determine the outcome of the’proposed
legislation. Every member of the legislature is assigned to one
or more committees, with the majority party in each selecting the
committee chairperson and a majority of the membership. In some
states, bills cannot get out of committee without committee
approval. In addition, some states allow bills to be amended
‘'only in committee, rather than on the floor. Séonsors of bills
work hard to see that their bills are assigned to the most re-
ceptive Fommittees, and advocates must pay careful attention to
the committees to which their bills are assigned.

In order to-understand the workings of the committee system,
the lobbyist should determine which legislative power determines
committee assignments, along with assignments of bills to commit-
tees., The advocate should understand the role of the committee
chairperson, and ascertain which committee would respond most
favorably to the advocates' goals. Such information is vital

when drafting legislation, as often the packaging of bills as

well as bill titles can influence committee assignments.
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or through the encouragement of community-based projects or
service delivery programs. For example, issues involving a
determinate sentencing policy for youthful offenders would most
likely be dealt with through executive regulation, while disposi-
tional alternatives and. re~entry services may best be facilitated
at the community level.

Once a determination has been made to enter the legislative
arena, much consideratién should be given to budgetary items. It
may be possible to achieve greater results by concentrating
efforts on the passage of a single appropriation, as opposed to
drafting and lobbying a complex bill. Also, legislation harmful
to juveniles may be killed or redirected by reduced apropria-
tions or budget control 1an§uage. When engaging in an analysis of
proper strategy, the advocate should research those bills which
have been previuvusly defeated, as well as those which have been
close to passage. One should continuously consult with sympathetic
legislators and staff members in this process.

Legislative strategies vary widely depending on the politi-

cal realities existing in the legislature. One strategy may

consist of trying to create widespread public support for, or
opposition to, a bill. On the other hand, it may be appropriate
to minimize public awareness about a controversial bill. Other
strategies include emphasizing the cost effectiveness or unconsti-
tutionality of various bills. The choice of strategy will be the

end product of consultation with other lobbyists, legislators and

staff,
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tion on whether certain bills are likely to be delayed or killed

in committee. Such information can be crucial in aiding lobby-

ists in the formulation of strategy.

Staff members are paid to become knowledgeable on the issues
and to communicate that knowledge to the 1egis1étors. They collect
information, write memoranda on various issues involved in a
subject area, recommend specific courses of action,‘research past
legislative history, and draft proposed legislation. For example,
a legislator may inform a staff member that s/he has received
numerous complaints from constituents that the police will pick
up and detain children who are reportad runaways. Typically a
staff member would investigate the complaints, analyze existing
legislation, and draft a memorandum outlining possible solutions
to the problem. This analysis may include a history of prior
bills introduced in the subject area, and the inclusion of a
draft of a bill which would address the stated need of the legis-~
lator,

Once a bill has been drafted, the staff member commonly aids
the legislator in obtaining additional signatures on the bill,
and may arrange for press conferences along with distributing
news releases announcing the sponsorship of the bill, Occasionally
the staff member attends community meetings in the legislator's
district in an attempt to gain support for the legislation.

As staff members are reguired to become knowledgeable on a

wide variety of issues ranging from ligquor licensing to

269

4 e

[F R .




capital punishment, they often lack expertise in the specific
issue areas for which they are responsible. 1In addition, staff
members may simply lack the time to engage in the detailed re-
search necessary to analyze policy considerations irvolved in
complex social issues.,

Both lobbyists and legislative staff often aid each other in
the performance of their professional duties, The staff member
often serves as an important source of information to the lobby-
ist; the lobbyist, on the other hand, prcvides the staff member
with research material, drafts of bills, and data necessary to
successfully complete the staff members' responsibilities,
Ideally, a lobbyist should attempt to establish a relationship of
trust with key staff membnrs. Such a relationship should be based
on the staff member's knowledge that an individval lobbyist will
provide pertinent and accurate information in a useful format.

In addition, the staff member should be able to rely on the
lobbyist as a person who can produce'data quickly in times of
legislative emergencies.,

A close professional relationship with a staff member has
important potential for influencing legislative policy. Such a
relationship must be based on trust and professional respect. It
is inappropriate to "lobby" a staff member by asking them to help
pass or defeat prOposed législation. A staff member is hired to
become a "neutral" researcher for the legislature, and cannot be

viewed as an advocate. It is important far the lobbyist to com-
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municate to the staff member that s/he knows and respects the
staff member S role as an employee of the legislature. Once a
staff member is able to trust that the lobbyist will not com-

promise this role, s/he will be more likely to share 1nformatlon

which is not accessible to the publlc. ]

A lobbyist is often able to influence the outcome of legis-

lation simply by providing key information to the staff of the

legislature. As an expert, a lobbyist can influence a staff 5
member who has neither the time nor the expertise to seek out, or
even recognize important issues involving juveniles, Staff
members, like legislators, are generally inundated with pressures
from parents, juvenile court judges, government bureaucrats and
the press, emphasizing the need to increase juvenile court con-
trol ovex juveniles., Through frequent contact with staff mem-
bers, such influence can be balanced by lobbyists who are armed
with information which is presented in a way that can pe useful
to the staff member. For example, a legislator may ask a staff
member to draft legislation providing for the secure confinement
of runaways. Often this type of request is based on irate com-
plaints by constitnents who seek state involvement in the control
of theif children. The legislator may lack familiarity with the ‘ ; "
existing state juvenile couft legislation. & lobbyist may aid
the staff member in dealing with the individual constituents'
complaints. Investigation may disclose that the police have

authority under state law to retain'temporary custody of run-
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aways, but refuse to exercise this authority. A lobbyist may
provide a useful function for the staff member by writing a brief
fact sheet outlining the problem, existing statutory authority
which authorizes the desired result, along with a brief summary
of the policy reasons for limiting court jurisdiction over status
offenders. This fact shee¢f will enable the legislator t« effec-
tively answer the constituents' complaintsg, will focus the debate
on implementation of existing legislatiwn, and wi11 prevent the
passage of legislation expanding juvenile court jurisdiction ove;
status offenders. Without this investigation and resulting fact
sheet, such data might never come to thg attention of the legis-

lator or staff.

In drafting a response to the concerns of a legislator or

. staff person, it is often helpful to avoid, whenever possible,

policy debates., For example, legislators and staff members who
are not likely to agree that status offenders should not be
incarcerated, may respond quite favorably to arguments which
stress that it is cost effective to deinstitutionalize or which
emphasize that the Juvenile Justice and Nelinquency Prevention
Act authorizes federal funds only to those states committed to
deinstitutionalization. Many legislators' votes depend upon
budgetary concerns, and a lobbyist may surprisingly gain the
support of legislators whose political and philosophical heliefs

would indicate that they would not be supportive of children's

rights issues,
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Lobbying Legislators

Direct personal contact with legizlators should ideally
begin before the commencement of the legislative session. An
assessment should be made of the legislators who will most likely
be sympathetic to juvenile issues, It is generally a mistake to
stereotype legislators on the basis of political affiliation.
Conservative legislators may find themselves in the forefront of
issues involving children.

As with legislative staff, the goal of personal contact with
legislators is to establish a trust relationship{ whereby a
legislator will be willing to look to a lobbyist as.a central
source of information on a particular issue.

Initial éontact_with legislators may be simply introductory
in nature, whereby the legislator is made aware of the lobbyist's
interest in a general subject area. Subsequent visits should
generally be short, and informative. It is a good practice,
whenever possible, to bring a typed fact sheet, listing the title
of the bill, along with a brief outline of the issue, and recom-
mended position for which one is lobbying. Because legislators
are inundated with information on hundreds of bills, tthey may or
may not recall the title of the bill, or the complexity of issues
involved in pending legislation. The fact sheet will serve to
quickly orient the legislator to the purpose of the lobbyist's
visit, and will reduce the time spent explaining background

information prior to a full discussion of the pertinent issues.
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It is vitally important { - keep in constant touch with the
key legislators who are supportive of one's position, and with
the relevant committee chairpersons, regardless of their poli=-
tical stance. While communication with such legislators begins
in the formal context of the legislator's office, subsequent
contacts may take place informally anywhere within the legis-
lature. When unable to get a formal appointment with a legis-
lator, successful lobbyists will buttonhole legislators in such
varied places as elevators, outside committee hearing rooms and
parking lots. Legislators expect to be lobbied in informal
settings, and Qenerally do not resent intrusion into their activi-~
ties outside the office. It is important'for the lobbyist to be
highly visible in the setting of the cafeteria or tavern. When a
lobbyist is wisible, it reminds the legislator of the issues
associated with the lobbyist and indicates that the lobbyist is

readily available as a source of information.

Lobbying Through Technical Assistance

Before a bill is introduced onto the floor of the house or
senate, it generally will go through numerous drafts. In any
lobbying campaign} it is important to have at least one person in
charge of reviewing the technical details in each of these drafts,
As code revisors and legislative staff are potentially responsible
for hundreds of bills, they are generally unable to take the time
to review bills for stylistic inconsistencies or minor technical

errors. Staff members generally welcome help in the proof-reading
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process, and can be receptive to suggestions which improve the
language of the bill.

In reviewing initial drafts of bills, a lobbyist may in-
fluence significant changes in the substantive content of legis-~
lation. Careful technical analysis protects against inaccuracies,
vagueness and inconsistencies, Given the vast numbexr of bills
introduced during}a legislative sessidn, errors in drafting are
commonplace. The lobbyist may gain substantial credibility by
bringing such errors to the attention of the legislative staff.
An excellent example of technical assistance occurred during a
recent legislative session, when a staff member responded to a
legiélative request for legislation calling for 72 hour secure
detention of runaway youth. Upon initial review of the bill, a
lobbyist found that the bill authorized periods of secure con-
finement in excess of 72 hours, as the 72 hour commitment period
excluded weekends and holidays. The lobbyist found that the
phrase, "exclisive of weekend and holidays" had been‘included in
the draft simply because it had been automatically included in
all other bills dealing with confinement of citizens, and was
considered to be a stock phrase. The lobbyist was successful in
arguing that the original wording might result in the incarcera-
tion of runaways for up to 144 hours, contrary to the legisiative
request for a bill calling for only 72 hour secure confinement.
This major policy change was obtained without political debate,

and was the result of simple checking on the part of the lobbyist.
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Lobbying at Public Hearings

The most visible mode‘of lobbying a committee consists of
the presentation’ of testimony at public hearings. Testimony
should be concise, and should not duplicate previous testimony. A
presentation should be accompanied by written testimony which is
distributed to each member of the committee in advance.

There is much debate over the usefulness of public testi-
mony. Perhaps the most important function of legislative hear-
ings is that it provides an opportunity for legislators to ask
questions of those in attendance. Also, the bresence of various
advocates may impress upon the committee the importance of par-
ticnlar legislation. Attendance at hearings, however, cannot

substitute for continuous personal contact with legislators and

staff.

Lobbying the Executive Branch

Lobbying must be carried out in both the legislative and
executive realms. The executive branch's greatest power lies in
the governor's ability to submit a budget to the legislature.
The governor and executive agencies will also often propose
legislation and submit bills forllegislative consideration. A
lobbyist should be aware of the legislative priorities of the
governor, and should develop a working relationship with the

governor's staff long before the commencement of the legislative

session.
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ing the rights of juveniles. The executive branch retains a type
of power which doesbnot exist in the legislature: access to and
control of information, the resources of state agencies, and the
ability to mobilize interest gréups. If necessary, the executive
branch can mobilize public opinion through access to the media,
thereby bypassing the heads of the legislature. Most importantly,
the governor retains authority to submit the initial budget.
Once adopted, it is difficult to significantly shift the premises
or details of the budget. All executive agencies under the gover-
nor's control are committed to defending the budget, thus bring-~
ing to bear all the institutional advantages of the executive
branch in lobbying the legislature. ILobbyists must be continually
involved in the budgetary process when sponsoring bills which
concern a state agency's program or finances, in order to in-
fluence the premises and dollar priorities that are bhuilt into
the goverhor's budget.

Like the legislature, the governor's office is comprised of

many layers of support staff whose function is to aid the governor

.in the formulation of public policy. The governor's staff works

with the legislature, various interest groups, the governor's
political party, and otherAlobbyists. A lobbyist should communi-
cate with the staff member in charge of children's issues at each
stage of the legislative process. At a minimum, the lobbyist

should provide a fact sheet on every bill with which the lobbyist
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is concerned, setting forth the purpose of the hill along with
recommended gubernatorial action.' Such information will hope-
fullv be used by the staff in preparation of their formal analysis
of pending legislation which is submitted to the governor during
each legislative session.

While the governor's office is certainly the most important
segment of the executive branch, there are other cfficers along
with numerous boards and commissions which possess varying de-
grees of autonomy from the governor. In addition, most govern-
ment agencies will have staff assigned to the lobbying process.
The agency director, along with the assistant attorney general or
in—housé counsel assigned to the agency, will generally be active-
ly involved in the budget-making and legislative process. It is
helpful to meet with the agency personnel heforse the session in
order to determine the agency's priorities and areas of concern.
Such information is wvital in formulating legislative strategy.

State social service, criminal justice, and mental health
agencies will generally be involved in legislation affecting
children. A lobbyist should understand fully each agency's stand
on legislative issues, In addition, many legislators have speci-
fic views on the quality of agency performance. When necessary,
such views can be used to the lobbyist's benefit. For example,
legislators who are critical of a state social service agency's
track record may support legislation calling for mandatory con-

tracting of various youth services to private non-profit agen-

cies.
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USEFUL ADVOCACY TECHNIQUES

Legislative Notebook

After basic legislative strategy has been determined, a
lobbyist must work to inform and gather community support for a
decided course of action. Often advocates spend considerabile .
amounts of time speaking at various'groups, disseminating in-
formation and eliciting support for the issues., It is important
to remember that people are generally intimidated by the legis-
lative process, and volunteer services only when given concrete
tasks to perform. When addressing organizations on the relevant
legislative issues, or when organizing citizens interested in
lobbying, it is extremely useful to prepare an individual legis-
lative notebock for each participant. Such a notebook puts all
vital information before the potential lobbyist, and helps digest
complex legislative issues in an easy, readable manner.

Every volunteer should be given a legislative notebook,
which may simply consist of a manila file. The file should
contain a list of key senators and representatives organized by
comnittee. For example, proposed legislation dealing with the
secure confinement of truants may originate in the Institutions
Committee of the House of Representatives, and then pass to the
Ways and Means Committee and finally into the Rules or Judiciary
Committee before traveling to the Senate. An effective lobbyist
must know the names of key legislators within each of these

committees, as well as the names of leadership in each party. A
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Simple Techniques: Letters and Phone Trees

list providing the information, along with each legislators'

address, telephone, occupation and political district, will ‘ A lobbying campaign often utilizes the simple and time worn

enable the lobbyist to quickly and efficiently locate the im- but proven techniques of encouraging letter writing campaigns,

portant players in the legislature. and phone trees. Such techniques are used to bring issues con-

tinually before the local representatives and to emphasize the

For easy reference, the lobbying packet should also contain

extent of community interest in the issues before the legisla-

TITITTY mes

a map of the political districts in the state, along with a
ture. At least at the state level, legislators do pay attention

complete list of all senators and representatives, with addresses

The to constituent letters and phone calls. Legislators are generally

and phone numbers, present at the legislative session.

ket should include a summary of all proposed bills relevant to aware of those with vested financial interest in children, such
packet s

the subject area, along with a brief analysis of the legislation as group home operators, agency and training school personnel,
e ’

Such information is crucial, as Letters and phone calls balance out and sensitize the legislator

coupled with a plan of action.

Vs : t i itiz i i es i A i
it can become extremely difficult to organize the larger number LO opposing citizen views of issues involving children.

of bills which may be introduced in a single subject area. The

USING NATIONAL JUVENILE ADVOCACY ORGANIZATIONS

) . . : i in remembering the number of
information will aid the lobbyist in g AS A LEGISLATIVE RESOURCE

. along with providing a concise _ _ ' _ _ . .
the bill, the name of the sponsor, El P A brief list of national juvenile advocacy organizations can

of the issues raised in the proposed legis-

and reasoned critique of be found in the manual's chapter on "Researching Juvenile Justice
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i is i i rovide the basis for individual | |
lation., This information may then p Issues". Such organizations can be extremely helpful in develop-

. ; alls or letters. . . \ .
contact with legislators, telephone c ing a legislative agenda prior to the commencement of the session,
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i ontain all vital legislative ' - | |
Tinally, the motebook should e as well as during the session in times of legislative crisis,

such as the legislator's office address, the number

information, Prior to the session, national legal organizations may aid

is i ines, and the name and number of
of any toll-free legislative hotlines, in the colloction an dratting of promesd tore oy

i ilable to provide information ) _ o ) _

a contact person who will be ava P youth work organizations may brovide needed input on the techni-
i i ion. . . . - .

throughout the legislative sess cal details involved in the delivery of youth services: Such
organizations are aware of national trends, and can provide an

advocacy network with an overview as to the tactics that have

Y

been successful in other legislative arenas.

|
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National organizations can often provide responses to the
difficult issues involved in the Jjuvenile justice system. For
example, many legislators argue that runaway girls should be
incarcerated in juvenile detention facilities in order to protect
them from involvement with prostitutes. National organizations
can aid in the formulation of a comprehensive response to such a
stance, by citing examples of alternatives to incarceration,
providing statistics on runaway girls, and also providing model
policy arguments in support of deinstitutionalization. Such
information may be critical to the advocate when unexpected
issues appear during the legislative session, and the advocate
does not have the time or experience to develop an adequate

position on the issue.

ADVOCACY AND TAX EXEMPT ORGANIZATIONS

Before engaging in legislative activity, a non-profit organiza-
tion should be aware of the various ;estrictions under which tax
exempt organizations must operate. Tax exempt organizations
which engage in lobbying are allowed to exercise one of two
options under the tax code for determination of their tax liabil-
ity. A tax exempt organization can choose to abide by the pre-

Tax Reform Act of 1976 staﬁdard which provides that no tax exempt
organization may devote "a substantial part of the activity [to]

« « « carrying on propaganda or otherwise attempting to influence
legislation" 26 U.S.C., 501(c)(3). The "substantial part" standard
has never been adequately defined, and has often inhibited vigorous
lobbying activities,
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Instead, an organization may choose to file under the Tax
Reform Act of 1976, U.s.C. 4911 (hereinafter the "Act"). The Act
establishes specific monetary guidelines which determine the
maximum figure a tax eXempt organization may spend for political
lobbying and grass roots organizing. Expenditures for lobbying
which exceed the limit are taxed at 25 percent of the excess,
Repeated violations which result in the organization exceeding
its limits by 150 percent over a four year period result in the
organization losing its tax exempt status.

The monetary amount which a tax exempt organization may

spend for lobbying without incurring a penalty is pegged to the

organization's "exempt purpose expenditures,® i.e. the money the

corporation spends to accemplish its organizational purpose. See

chart below. ¥No organization, regardless of how much money it
expends for exempt purposes, may spend more than $1 million for
lobbying. Funds available for grass roots organizing are limited

to 25 percent of the lobbying non-taxable amount,
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Organization Exempt Lobbying Non-Taxable

Purpose Expenditures . Amount

Less than $500,000 20% of exempt purpose
expenditures

$500,000 - $1 million $100,000 plus 15% of exempt
purpose expenditures cver
$500,000

$1 - $1.5 million $175,000 plus 10% of excess

exempt purpose expenditures
over $1 million

Over $1.5 million $225,000 plus 5% of excess

exempt purpose expenditures
over $1.5 million

Maximum for any organization: $1 million
Grass roots funds: 25% of lobby amount.

A tax exempt organization nmust specifically elect to be
covered by the Act. IRS Form 5768 must be filed in order to
gualify. It is important to note that the IRS has also codified
its definitions of "lobbying" and "grass roots organizing." |
"Lobbying"™ is defined as any attempt to influence legislation
through meetings with people who would formulate legislation.
"Grass roots organizing" is defined as any attempt to influence
legislation by affecting the opinions of the general public. The

new Act also attempts to define activities which amount to "in-

fluencing” legislation. The Act specifies that certain activities

are not attempts to influence legislation: making available the
results of nonpartisan analysis; providing technical assistance
to a legislative committee upon request; legislative appearances
on matters affecting the powers, duties, tax exempt status or
deduction of contributions to the organization; communica-
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tions with "bona fide members" (as defined in the legislati )
on

with i i
respect to legislation of "direct interest" to the organiza

tion and i
1ts members as long as such communication does not

S

or to urge ot ini i
ge others to comminicate with legislators; and communica

i . . N -
ons with government officials or employees outside the legisl
. a-

tive branch 1 ‘princi
¢h, unless the "principle purpose" of the comnunic

is to influence legislation.

ation

The decision whether to elect participation under the new

Act 3 ithi
or to stay within the o1d regulations should be made after

careful i i i i
£ conslderation in consultation with experienced tax

counsel,

SUMMARY

Effective advocacy on behalf of children is desperately

needed in legislatures. A small network of child advocates
r

arme« i infor i i
‘med with information on the legislative Process and puwer

str ignifi
ucture, can have a significant impact on the formulation of

youth policy. An effective coalition of local, state and na-

1 . .
ional child advocacy groups will hopefully succeed in reducing

the number of children housed in jails andg prisons
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