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nIr1ng the period or 1920 to 1970, there \ere major developnents 
1/ 

.:tIl the area of Federal procurement, - but little change in State and local. 
. 

ptOCurenent systems. Many State purchasing laws are as old as 50 years::, 

·· .. clearly outdated. :fn scale and technology to tm needs or modern State purchas­

'_.', State and local procurement organizations today fmd theIhselves confronted 

·:with procurement responsibilities of great nagn1tude ani soJ:,'l1stication. At 

, ·the present, tQts). State and local ~rocurement expenditures total $1l5' billion 
2/ 1 . .:.dollars per year, - substantially '.l?,Xceeding l)'eda"a1 procurement. Yet for , . 

• 

. all its size, less attention has been paid to the State ancllocal sector. 

. thm to any major canponent of the Gross National Product. 

![be need tor a fJbdel Proqurement Code became clear :in 1974 when 

the National Association of State Purchasing Officials (NASR», supp.?rted 

.' : ,by a grant ~-n the raw Enforcement Assistance Administration CLEAA), conducted 

a canprehensive analysis of State and local proc!,l.xoement prac,tices.. 'lheir 
. 31 

~rt, ~e and local Government Purchasptg,- set standards for measuring . ' 

the effectiveness of State am local procuren,ent systems and made t'ec~nda-
, ".. . 
t~ns for jrnproving them. 'lbese reccmnendat:1ons _ covered a wide range of 

issues: how to structure the purchasing organization, tobat types of 

. '}rOc~nt techniques should be used in given Situation, am blw to 

.fac1l1tate cooperative purchas:lng. 
• ~-. --:...... ., -L' '. 
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.~erest :tn. a M'ldel Procurement >Code began to grow. withih the 

':.lJlerican' Bar AssociatiOn 1nthe late 'll960' s.' 'In 1974, the American Bar . 
,. -, . .1 • 

. .',~~t1on ortic1ally chartered ,thel~t1ng cCmnittee on ,a flbdel , 

.... ~ur.eiDent Code for State and Loc~.~rpnents, as a jOint· underta.ldng of 

, ,,::tIie.·Sections ot Pllbl.~c OJntractLawml' tirban~ State, 8ncl Local Government 

·;tar.,Ytn MarCh't)f 1975, ~'awaraed 'a grant to the ABA to:su~rt the 

. ~ppnent otaprocurement .code to serve as aco~ive model statute 

tar State' am .local governments. LEU's mvolveme.'nt in the Project was 

,·tJasecJ on the theory tnat a comprehensive and nDdem procurenent code 

, 1i1Jl.d .. s:bmJltaneously reduce' the opportUnity for white collar crime and 

,.,help to el:lm:!nate the. taste ot tax dollars caused by :ineffiCient procur~ent 

1EtiixXls. The work of the Project, hascont;J.nued for foUr yem;os under the 

~t~~ed SlX?nsor~p of LFAA and withackiit10nal ~ds fran the Department 

ot;Ibus1ngand Urban Developnent, the Deparbnent of ~ea;Lth, EducatiOn .. arid 

."... 'Draft1.'1gotthe 'OX1e; took ~Ce fran 1975 to 1978. Ten National 
. ,'. .. 

..•... ~'$mstantiveO:Xml1ttee'developetl .the :fir$: two Qfficial draf'ts· of the . . ,'. . , . . 
. ..;:.;' '., ''',~ 

',.oxte~, ~tl1fteOOrcUllat~ ~ttee assumedt~ rUnc~:1on,.w:!th ,the . . . . '. ~ . 
'. "'::Bsuarice: 01' its' :~n~at1ve Draft :fn July ot 1978~ ~ draft was revleted . 

'.. ".' .:--., .> ' • j. • . . 
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, . ' (4{ 
at the ABA Annual , Meeting in New York on August 5, 1978 •. OJlle' draft was 

then revised in accordance with mgestlons received' tran purchasing 

'-professionals and State and local officials for subm1~sion to the Councils. 

or the sponsoring ABA Sections for approval and transmittal to the ABA 

. ,lbuse of Delegates. 'nle O:>unc:U of the Section of Public Contract Law 

\.and the O:>uncll of the Section of Urban, State, a.n:l IoQaJ. Goverrment Law 
, , 

. ,appl'O'/ed the dre.ti; :L'1. Rlvember of 1978. On December 15, 1978, tha F:1na!, 

'Dra1't ot the Mqiel Procurement Code was ~~ to the Secretary of the ABA. 

..and members of the House of Delegates for offic1u approval at -che mid-
I 

year meeting :in Atlanta. On Febro.,ary 13, 1979, the House of Delegates of 
. " ~ 

the American Bar Assoc:1at:1.o.'l tn'laltllrDusly appI'oved the ~l Procurement 

COde·. In 1tB resolution of approval, the ABA's pciiicymaldng body Ut'ged 

. legislative coI'isidf31"ation of t!he OXIe by State anl10cal governnents. 

II. Goals ot the Code : 

, " 

"'-" 

' . 

!lhe ftbde1 Procu;rement Code is designed to acco~lish several obJectives. . 
lA. prJmary goal is to 'sh'Opl1ty, professionalize, am m:xiem1ze the publ:!!! 

. .pchas~ process of State and local iP.~nt5. 'lh:1.s coulc.i r~su1t :in . ....... 

,sullstant1al sav:1ngs of tax dollars. Various code p~vis1ons 'such as bUlk'; 

purchas~, standaltl specification" and UJl1tonn bicld:1ng w111 turtber this 

'. goal. ..: .-; ~ !.. . .-:. • "... .... . .... _. . .. -' .. - .... ~~ 

, . ~ ~ 

'~;~.":.~ 

.~_~ l 
•• ~~!~ 1_, ... :: .,;~:: .• 

. .' ' .. : . 
......... _ ... - ... . .-_ .. _ ...... ---~ .... - ,. 

, .... 
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. 
,~01e .otthe JiJost ·jmportant· principles of the Code is that 'ot 

• • .;t/ . .. 
a~~tabllity in .the procurement process. . Procurement offIcials must· 

.. have ~latively broad discretionary powers which can sanet:Smes be . 

~ed .·,into personal gain. ~e MocIel. Procurement .Code can better guide 

-publIc pu!'Chas:lng ottic:1als :in theperfonnance of their duties by clearly 

:,detjnjng this discretion and providing a system for acco1.U'ltabllity. By 
.. 
~"p:"!)v1dmg the foundation for a canprehensive and mcxiern procurenent system, 

~be Mldel Procurement Cbde will el:1m1nate the need for "~!:E£ measures 

'W thus 'definef\ the d1s~'"etion vested :in public purcl".asing officials to 

that level necessary for the perfonnance of their duties within the establish-
. 

ed public purchasmg system. It 1s hoped that public confidence :in 

.government will be restored through this strengthening of ethical stardards 

by opening-up the decision-making process to public scrutmy. As 'lhomas J. 
. J " 

Madden" General. Counsel of the' Law Fnforcement Ass.istar.ce Aciministration said 

m, his address to the jo:lnt meeting of the Sections of wcal Goverrurent Law 

and Public OJntract Law, at the 1975 Annual Meet1ng of' the Association: 

l .'~ 
• 

-, '" 

_ .... a Im'~ern and effective procurenent. system 
nth a strong and effective mechanism for deal-
1r6 with ethics and conf11cts-o.t-interests for 
public orr~c1als must be part of any open 81'ld I 

progressive state and local government • 

. '"1Jlle OXle has a very real potential of enabl:1ng each State ~o harxUe 

·.all'ot'lts purchasing activities under a single procurenent system. Federal 

-regulatory guidelines are currently imposed on procuranents of State an:l 
; ~ It 

.. 
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I' local· -governments t.m are spendii'lgFederal' gI'&"lt fUnds etch as Attachnent 0 

to the Office or Management and Budget Circular A-102 requiring the States . . 

an:! localities to canply with a broad spectrum of Federal Standards when 
! . 

I ... expeniJng 1'un1s from Federal sources). The Office of Federal Procurement 

:Policy has eniorsed the MJdel Procurement Code Project ani has .indicated tr.at 

.:adoption Qr the Code by State and local goveI'r,".Ents might be accepted as 

F.1ma fac~~ eVidence of caupl1Bnce with AttaclEent 0 of a.m Circular A-102 

axi, therefore, that procurement systems review and detailed contract. 

'l'eview by Federal grantor agencies muld be waived. 'lb1s muld gt"eatly 

-simplify the administration of the prOcuranent aspects of Federa,l grant 

programs. In a letter to S. Shepherd Tate, President of the ABA, tre Office 

. 'Of ~ederal Procurement Policy Adm:1nistrator Lester A. Fettig comnented 

. at the Code's potent1al :1mpact'upon Federal Grants: Ibne objective for 

. improvmg the Federal Assistance system 1s to reduce the administrative 

burdens, the 'red tape,' which State and local E!Pver!'1lrent grantees ~ve 

so otten assoc:fatsd with partiCipating in Federal assistarr!e progr:-2IIlS. II 

~ NASR> Report pomteq out that there are basically fifty d1fferei'lt 
• 

procurement s;:.!stems with little oPlX>rtunityfor effective dialogue or 
. ·f . 

mt.eraction between jurisdictions. Amther result of widespread adoption 

'of the Code will be the creation of a vehicle by which the States and local 

lPverJ1II2nts may comnunicate sin~e tmy are operating under essent:1ally . 

:sfm.Uar statutory provisions.' Purchasing orfic:fals w111 be using the same 

conceptual n·amework provided by the Code; the Code will provide a mediun .. . 
. . ~ 

through which purchasing orric~s may carur.unicate to sol~ mutual problem~. 
',. 
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~ decision was made at an early stage to develop a 'model", rather 

.of the Stat~s' and local bodies and their mfermg procurement needs. Deve1pp-

"~ of amdel code would thus allow tor adaptatIon in a~oordance with 
, , 

, 1JEIl'tlCUlar State; am local needs. !!he ccncept of the fi.ooe1 Procurement Code 

.:1sthat of a statUtory tramewrk embodying sound procurement pr.inciples 
, , 

, '8nd basic.,policies as set out in the NASEO .ReiX)rt" '!be framm«>rk am, 

':]lOl1c1es wlll be jmplemented by regulations. 'lh1s system a1101'lS for a 
i ' 

dlnamic . ~c;tructure adaptive to the ever-changing procurement env:tronment. 

' . .!be use of regulat:!IJns to jmp1enent statutory policies penn1ts chaJ'l.ge and 
, , 

md1ticat1on dictated by experience and provides a means for improvement' and 
.I 

mmvation in procurement techniques.. A JlDde1 J rather than uniform code J 

allows substant:1al flexibility for local options .. 

IV.' ~ementation , ' 

• 
. 

'In January of 1977 J a Pilot Jurisdiction Program \'las ,begun with LFAA !' 

f' . ,assistance am matching funds tran participating States ani. cities. ~ 

. ," ..; 

,. : 

~ (:' " 

p'uot Jurisd1etion. Program is a collaborative effort between the' American 

Bar Assoqliation and various pilot States andcit1es looking to the developnent 

of DXi~ State procurement codes tor legislative consideration .• 

... 

, . 
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.J1I .. 

!Dle . PUot Jurisdiction Program has tw goals. '!be fundamental 

objective of the Jmplsnentat10n Program is to refine arid improve tba ():)de 

'..in . order to' make it an effective practical body or. p:'Ocurement law. The 

. 'p:Uot phase has been very jmportant in gainjng reaction to the various Code 

:drafts. Secondly, the jrnplementat10n program is of crucial jmportance in 

. lIaldng State and local governments aware of tm content .of the ~de and in 

"'.paving the bay i'or enactment by their legislatlA"'es.. 
° , 

IJb date, extended 'Pilot state Programs have been conducted :In 

J{entucky, New Mexico, Temessee and wu1s1ana. Fbnnal activities are 

currentiy u."lCien·zay in Utah. Kent~cky became the first State to adopt 

OXle-based legislation ;1n l'dn'ch of 1978. Proposed Qe)des have been 

. developed by WOI'king Ccmn1ttee's in Temessee, l~ew Mexico, and Louisiana 

:ard have been reconrnended for legfslat:i.veoonsiderat1on m,. tho~ states. 

¥rnxvllle) Tennessee was the first local pilot Jm~~"J~ion in the country 
". ...... .. 

to adOpt leg1slat 10n based on the Code.. '!he San Diego Working Ckxrm1ttee ,': 
. , 

Fecently completed its review. 'lhe Balt1nDre' W:>rldng Carmittee has 
• 

produced a proposed draft which is soon to be presented to a city . ., 
executive ccmn1ttee. In California, the project cooperated as part of 

a canprehenslve three-tier study of the State's entire public contract 

"8JS1;em. undertaken' by the california Department of General Services • 

Briefings on the background arxl major concepts of the' Olde were ,held at 

... 
... 

.... .... ,:~ 
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the,requestot State ort1c:1BJ.s :in fo'.assachusetts, andPenrlSyl vania • 'Maryland, 

. Arkansas, Delaware, and, South Qn"Olina have' :independently; developed leg1sla­

·"~Il'or .. stud1esbased on the ftbdel, Procurement Olde.. Interest in project 

. "P11't1c1patlOn has also been expressed by'Minnesota, Ar1~na, am Iowa. • 

.mxtepernent local projects are currently underway m f~e, Georgia, M:>l:1.'rle, 

':"D.Uno1s,and N:l.agaraQ:nmty, New .York .. 

3D the majoI1:cy ot the pl"ject's pilot States and cities, :Initial. 

':Snterest :In proj~t pa.rt1cipat10r~ or1g1nateCi at the chief executive 

!-otricer level. ,r.t>st state otf1C;f.a1s cited the Code's h:1gh1.y visible potential 

tor ,eooromy and afficiency :In pIlocurement as their prjmary reasons for 

'~1cipat1ng in tl?e project. flejuvenat10n of public confidence :in the 

system by mdemizing procurement laws and casting Ifsunshme" on '. 
J 

'purchasing procedures was also a frequently mentioned factor in the decision 
, , ;( 

to become a pilot State or city. In sane jurisdictions where purchas:1ng 

problems 'had recently surfaced, there waS a great deal of interest m the 

Code from the starx:lpojn~ of combating white collar cr:ime.. SeVeral rome 
;0. 

rdle ci~1es became involved because of a complete lack of specific . ' 

$~atutory language in their cOdes other than very broad-purchaSing powers 

con~c'd. 10 their charters. 

7n '~,an address to the National Olntract' 'Management Association -

.. Washington Cllapter ... S. D. fanansq, C1ty Purchasing Agent tor Balt:1nDre) 
. . fUI 

Maryland d1$cussed .Bal.tinDre·5 interest in. becom:1ng a Pilot city: 

" '. 
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, Urxler the above c;1rcunstal'lces, we might weI!' ~'Onder 
why we have an:blte-rest in the r40del ProcUl"ement 
Cod~. 'In ass1mple tenns as possible our pr:frnary 
reason is self-interest. We must recognize the 
.need to confonn to the procurement standards 

,<requirements of an ~'I'lcreas:ing voll.l1le of Federal 
·.grants.. We wish to maintain our progressive an:i 
·,enl-'..ghtenea approach to all means of better City 

.. -: gtlvem'Tent • We believe we cannot affoni to over­
~ook the possibilities of fu."ther improvement in 

. - ·...the important area of proper and ethical procure­
. .·:ment management, fitting to these times and our 
.~O\'l1 c:1rcu1l'lsta"lces., including acquisition or ncI'e 
sopmsticated technological needs. . ~/e also wIsh to 

..1Secm'e as much of a gua.~tee as possible for the 
':!ntegrity of the procurement process and further 
·.fulflllment of the basic principles,. policies and 
objectives already started. tia believe that \-/e 

'owe the public this eVidence of dedication. to 
toose criteria.. We consider that by our becom:i.ng 
a Pllot City we are bei..'1g given a great opportunity 

'to f:lnd means of :L'Tlprovement and to modernize our 
procurement metbJds for even better results. In 
brief~ "Ie con~ider our partiCipation :in the 
American: Bar Association lwbdel Procurement .Q:)de 
a u;atter of serious :intent for better City 
Govertment ani an investment in integrity as 
evlderi::e of that intent. If the ABAhIPC did 
rot exist) we would be canpelled to :fnv'ent an 
equivalent. 

Pilot Jurisdictions are selectt~d on the basis or State! or local . ' . 

" 

~tiative and willingness of the jurisdiction to provide funding, personnel ~ 
. 0'. . 

, and admID1strative support. Actual :1mplementation :In each jur:1sdi~tion 

consists of two groups...,·-the linplementation team is responsible for ir,1tiatjng 

·ani gu1d:!ng the jmplementation effort while tm Worldng Q:)nm1ttee perfoImS the 

project WJrk. Working ():)mrtlttees generally include a mixture of' legislative 

and executive branch representatives, as well as lOCal. olfficials ~ members 
-. 

of the private sectOr with tlirect interests in proc~nt. As the pt.JI'I.YJse 

,'. 

.' " 

, , 

. ~. ~ 



t . .1" r 

d':·· . 

.. 

'Bweten . ' - ..... 
, , . 

. or :tbis ,pt'Qgram fs to develop .·a. m:xl~e(LState:'pr~c~nt code' tQ '"Ie . 
• • :' - . . ,,' ~. - ~'I .--

, , 

·~tted to ,the leg:1slature, ,the ,WJrldngc:omrdttee~s tm State's 
" 

, ~1ng procurement practices with theMode'lProcurenent COde :In a series 

o:f'O:>lloquia Programs and State'.Worldng 'O'.:xrm1ttee"meet1ngs.. The colloquia. 

- se-:r1es COnsists o,r daylong sessions a:fmed at three basic objectives: 
Ii • • 

, , 

.mtonJIi .... ng State and local officials as to the cont~nt ot the Code; uncover-

':lng problens ,with the existjng purchasing system :in ~he state; and rais:!ng 

~or consjderation worldng alternatives to thee.x1sting system. ![he, ABA 

OJord1nat1ng Q;)mnittee establishas a l1a.1son team responsible for assistmg 

the State t~ork:lng Conm1ttee and sharing insights deriv(!(i :!'ran legislative 

decisions and discussions :in other pUot jurisdictions. Thus" eaeh pilot 

State analyzes eXisting statutory l~e, eJC.aIni.i,es the responsibility tor 

control ot procurement j and studies present procurement practices, comparmg 
, • .I 

existing State practice against the DJ:oaft OJde.From thf,s detailed 

comparative analysis, the l-brlctng CQItrnittee develops its own draft of the 

'Qxle adapted to mE'et its own unique needs. 

... An l.ssessnent ot the Pilot Jurisdiction proCes~ ~ "made :Ji1' the 
,,~-: -~ .. -. ,,' 

" 

, ())Ordinating OXml1ttee report "Jinpl~tat1on Cif·'a·~eJ. Procuranent Code tor 
~ , 

,State and Local Goverments: Process Assebsment." (February 7 J 1979). 

< Several conclusions were reached by the OJmn1ttee: 

&tablish1r~ a sound :fmp1.ementation structure depends to a ~~t 

extent on the initial selection ot personnel tdXl are lmOwledgeable ~~ to . . . . 

, theJuriSd1ct1ons~~urrent purchasirig systen··and \tIDe) are attuned to the 

" 

• 
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, . 
lneed for changes in that system. ·.Pro~ coord1na.tors ~Mu1d .also 'have 
, . 
'an 'awareness of lccal po11t1calt.~nds to fac~1t ate the organ1za~lon and 

progress of the Jur1sdict ion's W{)rk:1ng group. 

~ nucleus or the \~rld.ng a>mmittee stpuld be 1derlt1f1ed in the early' 

,planning stages, with membership left open untll after the il'lfortnational 

colloquium bas been held. Pa:rticular care shoul.d be taken to gath~r a 

bro'ad-based, audience tor the colloquium so that t}x:)se in the procurement 

COD'IIlLUlity may learn first hand of the scope of the pilot jl,i!trj,Sdictlon 

program 2nd the basic concepts of the ~lo:lel Procu.t"aiient Code • 
• ! 

;rf !.:ey ~~sonnel are involved at the out~et ani a well organized. 
. . . 

. locally oriented collOq\rllml is held, the foundation will ·have been laid . , 

tor a successful. pilot j1,1I'iSdicp1on progr-:'..Jli",: 
" . 

v. ~zation of the Code 

'!be M::xiel Pl"OClJt~nt tbde 15 a comprehensive enabling ztiatute 

des1gned to pt'dvide a l~~islat1ve foundation upon 'which' a state or unit 
l ' 

ot local government can bull d and operate a mx'iern and efficient purchP~1ng 
'f . . 

system., Its twelve Articles ~t forth fundamental principles and 

policy guidance for the procurement· of supplies, serv1ces~ and construction 

tor public purposes, administrative and J:udic1al remedies for tm resolution 

ot controversies relating to, pUblic cont~cts, and a set ot ethical stan:lards 
. 

governing public af.!d private. participants :in the procut'anent process. 

, . 
• 
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; . :In adcl1t1on to the ~e1ve Code Articles, supplemental regulations 

: ' 

; ·ottm. Mverse Pllb11c purchas1ngneeds of the various States, some of the 

:·'Q)de's pro~;s1ons are drafted to reflect alternative and optional provisions. 

"~ ,.'!Ihe Code is de~jgned to b~ appl1cable at the State goverrment level, and to . 
'.) 

'. 

. -;be available on an optional basis to local .goverrment..u units. '!he. following 
. . 

"1dll. .smmar1zeeach Article of the Chde and the majC?r issues faced by the· 

pllot jurisdictions It 

;. Article 1 states the genE'.ral· purpo~s . of the Code 0& soec1f1~s jt~ . / 
applicability, an1 contains definitions of terms used'in IIDre than one 

:Article. A major issue in the pilot jurisdictions has been the applica­

bilityof the Old; to localgoverrments: wheth~ the State will mandate .. 
that 'local' govel'!!oonts follow all or part of the C~e or whether localities 

w.Ul be free to adopt the Olde at their own dj sCI'et10n. 

• Artiele 2 sets forth the basic organ1zat ionaI concepts i"or -. . 
~ 

,e.stabl1sh1ng procurement Policy and for conduct of the procurement function. 
'co 

.J:t .falls for ~""eat:ton of a procurement policy office ani the position of 

~~t!f~;prpcursnent officer. '!be Cbde is designed to s1multane<?us1y centralize 

the pt.oc~fit..;:~ct10n and separate polic~g from day-to-day operat1.pns. 
<~ .... ..;. 

'" 
~ ., . 

. Saoe p1l9t o,jurlsd1ct1an.s have bad difficultyw1th thiS' organizat1pnai scheme; 
.' 

.tl'ey have. therefore, reta:lrie4,the ph1lorophy of Art1cJ.e 2 wb11e mociifyjng it 

- .. 
• 
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to 'fit eXisting pol1tcal structures. Article 2 .also prov:fdes for exemptions, "'-~ 

.:from central. procurement and for tra1ning or procurement personnel ~ 

_ Article 3 establishes competitive sealed bidding as the preferred 
~-.-- .. 

.:Detb:xi for contracting but also autbJrizes the use of other source selection 

.:~thods jn approprlate~ specified situations. The other source selection 

· .. ;methods are competitive sealed propJsa1s~ small purchase procedures, sole 

. .source procurement, emergency procurements~ and a competitive selection 

·procedure for designated types of services. '!he .Article contains requ1re-

: 'r:1Dei'ltS for contracting by eacJi netbJd" and contracts not awarded by competitive 

sealed bidding gene~m.lly require a written justification whir..h is a matter 

" .. '.Dr public record. ~e Article prohibits cost-plus-a-~rcentage-of-cost 

. contraets' but permits the use of any other type of contract. It also requires 
.f 

. the sutmission of cost or pricjng data for contracts awarded witoout adequate 

. price competition and for contract price adj ustment • 

!fey issues in the pllot jurisdictions have been what metmds of 
.. 

- .source selection smu1d be authorized and unde!* what circumstances trey 
• 

~d be used. 'lhe (l)de autmrizes the use of competitive sealed PI'C;)posals, 

a metbxl allowing considerable latitude for negotiations with verxiors~ which 

·bas not been heretofore nutbJr1zE;~~ by any State purchasing law • Each pilot 

:~ur1sdiction ms,.incorporated this prov.:l.sion into its proposed legislation 

····but has reta:1ned a s~ated preference for com~tit1ve s.ealed bidd1ng • 

• 
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;;~~.ln~or issue .raised ·by ·all.pilot jurisdict!Ons was the ... 

. ...problenof row to .procure profess1onal serv1ce~. This was not covered 

In early code drafts, but has now beeri :Included at tha request of pilot 

j~~tions. Under §2-3Q2, certain services are. exempted fran centralized 

prchasing. Using agencies may tbm mder §3-207 a~ such contracts 

on the' ba5is of the most qualified. officer's dem::>nstrated competence to perfornl 

;,thede,s1red seI"'11cE!~ at a price ,determined to be fair and reasonable to 

·the ,jurisdiction. 

• Article It contains reqtW'enents for developing, mooitoring, and . 
using specifications. It reqUires that specifications be written in a.manner 

to max:1m1ze canpetition to the extent poss1ble., It also establishes a 

pteference for camr~rcia1ly available items to :Incorporate the .emerging 

CCXlCept of performance purc~ing, letting the market place work for the 

, purchasmg official. 

• ~icle 5 contains spec:1al aspects of construction procurement, 

iJlcludmg tle promulgation of regulations to facilitate the use of various 

·-cpnstruction contract:1rig and ma.'1agement metb:xis; use of bid, perfonnance 

qnd payment bonds; and contract clauses for cmnge orders, variations in 

estimated quantities, suspension of t«>rk, and termination. It also 

establishes criteria for rna.ld.ng pr1ce adjustments due to cl1a.r:ges and 

varJations in est1mated quantit1es. The Article also includes provisions 

govem1ng the awaro of contracts for ar~h1tect, eng¥teer, and land-~~ey:lng . 
. . 

$ervices in lieu of the canpet1tive procesiures provided in Article 3. 

-'I· 

. , . 
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Auajor issue in Article 5 concerns the procurement of architect-

.engineer services. Architects and eng:lneers took the position that 

.....such servir.:e soould be procured solely on the basis of canpetence for a 

-given project, tlhlle purchas:1ng offic:1als believed that their services 

-:should be procured 'on a basis which provides for consideration of price as 

,--nne of the SelectIon factors which IDuld also :Include technical canpetence 

--:of the otrerors, technical merits of offers" and the scope of the project. 

"'!Ihe Code, and JOOst of the pilot jur1sdictl.~nli3, have adl;)pted the method 
, ,11 

proposed by the architects and eng:lneers,,-

• Article 6 authorizes the use of clauses :In contracts for supplies 

,and services cover:!ng changes, tE!J1l:orary \«Jrk stoppages, and vanations 

:in est:1mated quantities and sets forth the criteria for making price 

adjustments pursuant to such clauses. It also autoor1zes the inclusion of 

other clauses, mcluctlng liquidated damages, excusable delay, an:! termination. 

• Article 1. provides for the pranul~t1on of regulations establish-
~ 

ips cost pr:lncip1es to be used ~ detennme types of cost re:imbursable 
• 

urJier cost-type contracts • . , 
• Article_ f! establishes I'f,lquirement~ for control over the life 

cycle of supplies procured and establishes crIteria for management transfer, 

~ disp:lsal of surplus property,. 'lb1s Article bars only, agency people, . 

. IXlt all goverrrmnt employees, fran obta:!n1ng surplus Propo...rty. 

,- , 

. ::~ .. :: 
.' '. 

-
" ", 
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• . ;~1lrt1cle...i9. 'Pl'OviCles disputes ,;resolut'1on mechanfsns for . 

::eontrovel'sies relating'to contract 'solicitations and awards, contfact . 

pertonnance~ and debament or suspension determinations. In addition, 

1;Jlh;"Art;icle provides procedures for handling contracts awarded in violation 

:·of .law. '!he major issue has been the proposed establisl1nent of a procurement 

· ... ~.ppeal.s board. Mlst jurisdictiOns have chosen not to establish this 

... :a2m.in1stratiye board and have instead placed jurisdiction over PI"OCure-

.. :.ment disputes in their local. courts wr..ere 50verejgn :fnmun1ty in contract 

. cases has been waived by the state. 

• Article 10 eliminates legal barriers to a wide range of effort s 

amo~ un1ts of government. It permits several jurisdictions to jointly use 

real and personal property and to share personnel. '!he Article also provides .. 
. that a State~ at tIE re~est of other jurisdictions, may provide procurement 

WonJBtion and technical services to tlx>se jurisdictions. 

• Article 11 provides aan:ln1strative procedures for assisting ---,-..-- ,. 

. . 
,aoall am. disadvantaged. bus1nesses jn learning b:Jw to do business with the 

• , 
enacting jurisdiction and rretoods for facilitating transa.ctions with such 
" 

businesses. It should be noted that this Article· could be used to in- . 

corporate St.a.te socioeconomic policies that are to be :lmplenented through , 
1;be pn)curenent process. fot)st professional purchasing oI'f!P,l11zations feel 

. .. -.'" . 
-. 
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Pcce seventeen , . . . , 

that soc1eoeconomic procU&"3I'Ient provisions slDuld not be!l'part of a procure­

ment scheme. Some Federal grantor agencies have argued that such policies 

are an integral part of any procuranent code. 

• ~cle 12 contains ethical standards with accompanying sanctions 

"tlBt are applicable to all participants in the public procurement process, 

. 
' .. 

, rot just goven'1lnent employees ~ The proposed ethical standards cover conflicts. 

of interest, gmtu1ties and kickbacks, contingent fees, ar:d misuse of 

confidential :1nfonnation. Additionally, this Article ~4trorizes establish­

ment of an Ethics Commission \'uth autmrity to render advisory op:.inions to 

partiCipants in the procure~nt process. Section 12-308 was nndified by 

all pilot jurisdictions to ease restrictions on, emplo~ent of fonner 

enployees. In addition, SO~ jurisdictions strengthened enforcement 

mechanisms. 

.• 
. The MJdel Procurement O:xle Concept has recei:ved emorsements fran ' 

.. 
: . :a. variety of sources including private organizations, State Govemm;nts, and 

. . 
vprious branches of the Federal Governrrent. '!hese include Senator Lawton 

ChUes, I Chairman of· the .Subcommittee on Federal Speming Practices, Efficiency. 

. am Open Government of the Conm1ttee on Go~emnent Operations; the National 

Institute of Government Purchasing; Elmer B. Staats, the (bmptroller General 

ot the United States; the' Office of Federal Procurement lblicy, Office . ' 

" .. 
" 
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fl.' 
·~nt and Budget; the Nat:1Onal ASsociation of State Purchasmg 

t(&'TiCjals; . the Fiscal·Af'tairs and Goverill1ent Operations Q:)Iim1ttee of 

, tile.Soutbem.Legis1ativeConterence; the National Association of Attorneys 

-.General and the National District Attorneys Association. 
, 

.~ 

","VlI .FuturePlC!!.~ .... : . 
:~ ~process of imdemizat10n of .State and looal procurement began 

:td.th the NASR> analysis of State and local procurement law. 'lhe seco.·:·~ 

.,.major step was concluded this past February when the American Bar Assoc1.atio~ 

. app1'OVed the Model Procurement Code. A good deal of effort has brought 

,tb1s process to its cur.rent status. Volunteer effort$ by the ABA Coord:lnatir.g 
, -

Camn1ttee and the tl«> Sections of the American Bar Association have been 
. . , 
extraordinary. ill achieve large scale adoption s:tm1lar efforts must 

be put forth in each of the States and local jurisdictions throughout the 

country. 

Without furthel: 'efforts,. i;he Code could make progre,ss on its own. 

'06Jch progess ~uld be slow am mert1c1ent. llJhat is necessary is a mre 
0' 

. jntensive effort to let goverrJl'lEnt contract offiCials, elected officials, 
, , 

° , 

tile State and local Bar" supJ.?liers and the public become mfonned of the 

,J:CIitents of the 'Code. Supplemental regulations could be drafted, to ease 

""the burden .of tmse State ani local people woo wish to consider the Cod.; 

... 
." ,_ .. ',- --' ....... ~ 

.• l BE~T AVAILABLE COP~l 
.. 
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m detan, Such regulations \«)uld proV1lie each adopting State or local 

. !pvemnent with a basis to proceed on to rapid :bnplenentation of the Code .. 

~a1n1ng or retra:Jmng efforts must be mounted :in each adopting 

jurisdiction. No code, no ma.tt~ bJw good or bJw accepted it may be~ 

can be self-:mplement:1ng. In many jurisdictions~ there exists a kno\,lledg~ 

or procurement basics. To the extent concepts in the Q:xie differ and a 

mre formal or different process is structured, sane tra.1n1ng must cane from 

outs1de sources • 

'!he hope of all of those woo have workeq on the NASFO Study, the Ivlodel 

Code and the pilot projects 1s for large 'scale adopt1on of the Code throug.lt­

out the country over the next, five to ten years. 2le prospects for large 

J 
, ';0 

scale adoption appear good. The Code has received substantial. attention since 

the ABA approv~. 'Ihe process 1s movlng forward in many of the pilot juris1:ic~­

t:1Ons. 'Ihe product is ava:Uable. The lIDOdof the publ1c ani elected orrlci~ J ~ 

... :Is agreeable. - . .... . .. : ._". .. --.-~. ."'" 

"' ". 'Because the Model Code was developed by State, local ani private procure­

ment professionals to respond to state and local needs ~ the Code has the 

mneutllll and the ~tent1al to make'" a,. J.asting contribution to' better government • 

• ! 

.. 
• 
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