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Introduction
This "how-to-do-it" manual is an attempt to provide local
jurisdictions in the United States with the methods and tools.
to examine plea bargaining and the roles of participants in
the process. The forms,dinstruments and interview schedules*
were developed, administered, and interpreted over a three—
‘Year period during a national study of Plea bargaining conducted
. by the Georgetown University Institute of Criminal Law and
Procedure for the National Institute of Law Enforcement And,',
Criminal Justice (NILECJ) of the Law Enforcement Assistance
Administration, Department of Justice. |
The study was ‘undertaken becaﬁse of intense coﬁtroversy
- over the propriety of plea bargaining.** Such groups as the
AAmerican Bar Association and the National Adviséry Commission
on Criminal Justice Standards and Goals have disagreed as to thé
legitimacy and purpoées of plea bargaining in the United
States. A host of issues relating to this controversy evoke
divergent opinions which are fréqﬁently based on inadequate
'information. The purpose of the'study.wés to determine whéther

more current data would provide new perspectives on these issues.

See the appendices which inco . |
. i rporate all the research tool
devgloped ;or the project. Each of these will be commentez
on in detail later in this manual. -
*N ‘

No less a personnage than the President of the Unit

gecen?l¥ criticized plea bargaining. "In many cour:g gigzes

ngzg:;nlngdserve§ thg convenience of the judge and lawyers,

ne te ends of justice, bgcause the courts simply lack the
meé to glve everyone a fair trial." Remarks of the President

at the 100th Anniversary Lunch of th
Bar Association, May 4, 1978. the Los Angeles County

The project reviewed available published literature and |
many unpublished studies. Much of the commentary in these
materials was speculative or consisted solely of legal analysis.

Some of it contained empirical data which the project has used

in ité analysis.

The project began with the ideé ﬁhat a national mail
survey would be attempted in about 350 local jurisdictions.
éftgr consultations with experts ana discussions concerning the

kind of return which could be expected, the project decided that

. such a study was neither feasible or vizble. As a partial

substitute project staff visited over 30 jurisdictions in the

United States during the project. Twenty were chosen on a

- 'stratified random sémpling basis from all jurisdictions over

100,000 population. Others were chosen because of some special

feature involving the plea bargainingkp;ocess (i.e., special

‘.
Tt o - e dm e we e

rules issued by the prosecutor, special screening procedures,

L=

-special treatment for specific crimes) or in’the case of .

[

-several jurisdictions, because plea bargaining had aliegedly

been abolished. . - ‘ . ;

From the review of the literature, the visits to the ju::';i.s-n~

dictions, and an analysis of such data as was available from Sl
?ﬁgéé and other jurisdictions, the project prepared an interim {

* N o i
report. Plans were then made to intensively study six sites

to obtain an indepth perspective of the issues and hard data. &

.. See H.S. Miller, W.F. McDonald and J.A. Cramer, Plea ,
Bargaining in the United States: Phase I Report (National r

Institute of Law Enforcement and Criminal Justice, LEAA, 1978).

i
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In reviewing the results of the six on-site examinations,
project staff discovered that each jurisdiction.had unique
practices or procedures which frequently stemmed from customs
or practices unrelated to the legal or administrative
structure. Many customs and practices appeared routine
and continuous, méaning that they occurred throughout the
system whatever the relétionships between the actors. Othér
practices stemmed from the role key actors played and the
relationships betweeﬁ them. These were subject to change
which could reéult in chaﬁges in the practices. It4was
especially clear that a change in the chief prosecutor
could profoundly affect the nature, quality and scope of
the plea bargaining process. |

Differences between jurisdictions cover a wide spectrum
of issues: Jjudicial practices during the process of plea
accaptance in court; the degree of internal control exercised
by the chief prosecutor; the relationship betﬁeen different
acfofs dependent on persbnality; the general political situation
as perceived by the actors; or the impact of a particular
policy mandated by one 6f the actors (usually the prosecutor);

thwithsténding these‘differeﬁces, there are also
areas of commonaiity, Por instance, the absolute discretion
of the chief prosecutor was presént in every jurisdiction as
it concerned the screening and charging policies (or lack thereof)
of that office. The fact that plea bargaining discussions
were conducted out of sight and off the record was observed

in every jurisdiction.

Each jurisdiction appears to haveba distinctive flavor
of its own, a circumstance which raises problems concerning
acceptance of any study which doesn't look at all local
jurisdictions. A typical American attitude is that a sﬁudy
of one jurisdiction may not be applicable to others.
Similarities between jurisdictions are not resgarded as
controlling. Thus, it is difficult to convince a juris-
diction of the applicability of the findings of a study
which QOes not include that particd;ar‘jurisdiction.

Added on to this attitude is the peculiar structure
of criminal justice in the United States. With few exceptions,
the chief prosecutors in most jurisdictions are constitutional
officers publicly electgd, freQuently on a partisan ticket.

In mostkjurisdictions, the court system (meaning a pgrticular'
judicial district within a state) and the judges within that
system operate fairly independently in each case. And,

of course.‘each jurisdiction may have its own particular

blend as'it‘relates to population, work force, and educational

level. 1In short, despite the applicability of state laws

and rules to all jurisdictions within a state, the system as

. it now operates permits enormous discretion to be exercised

by most of the aétors.

Most actors in the criminal justice system have established
statewide organizations to consider igsues involving the adminis-
tration of justice (judicial councils, prosecutors' associations,
associations of criminal defense aétorneys). Proposed changes in
the laws or rules governing criminal procedure of a state would

inevitably be considered and influenced by such organizations.

e v e —
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Reaction by these organizations to changes at the state
level will be influenced by their members' experiences

and perceptions within each local jurisdiction.

" A classic example of this phenomenon is reflected in
the study on sentencing disparities conducted in the second
federal circuit.* The oft-repeated statement that there are
extreme disparities in sentencing was not entirély accepted
by the Federal PBistrict Judges in the Second Circuit. A
study of sentencing disparities was therefore undertaken by
the Second Circuit.utilizing the fécilities and xesotrces of

)

the Federal Judicial Center.** As a moving force in this

study, Judge Marvin E. Frankel stated, "Self-knowledge is a

necessary, albeit not sufficient, step towards self-improvement. . .

This manual provides tﬁe method apd tools, the use of which will
enable a local jurisdiction to attain that essential self-
knowledge. . |

| Thesé tools were carefully thought out and extehsively
discussed before their use in the national study. The research
concepts underlying them are well recognized in the social

sciences and similar techniques have been used in other studies

* The Second Circuit Sentencing Study, a report to the judges
of the Second Circuit (Federal Judicial Center, August,
1974).

"k The study concluded that "the consistent tenor of the data. . .

is one of substantial disparity. . ." and that "disparity is
a serious problem in a substantial proportion o? cases."
This study found disparity in the Circu@t, within each
judicial district, and that individual judges sometimes were

inconsistent, pp. 10,14,36.

fi
- |

of the criminal justice system. But plea barggining has
not been studied to the ektent and with the depth provided
by these research tools.

We stress the preparation and comprehensiveness of
these materials because this manual is predicated on

their use by a local jurisdiction at minimal cost in a

_ relatively short period of time. The jurisdiction will not

¢

have to make an investment in developing a research design.
What we hope to do in the remainder of this volume

is to indicate how these tools can be used together or

separately to provide facts and analysis which any juris-

diction could rely upon in assessinglthe’need for change.

This volume is not intended to providé the complete research

procedure which will héve to be established before the daﬁa

collection, interviews and observations begin. The study

- director or someone with research experience should be

consulted on just how the study should proceeé.

zébntEmplatihq:the Study

The bulk of this manual consists of four sets of research

tools and accompanying instructions for applying them to the

\ - . *
local study. They were created to obtain hard empirical data

and perceptions of key actors based on their experience in the .

crininal justice system. These empirical techniques provide

* Interview Schedules (Appendices Athrough H ); Case File
Instrument and Instructions (Appendices 1and J):; In-Court
Observation Forms and Instructions (Appendices K andl, );
the Plea Negotiation Simulation, Instructions and Response
Sheet (Appendices M, N , andp ); and an example of an offense
code (AppendixP ) and an in-court observation code
(Appendixq ).
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a comprehensive description of and perspective on the dynamics

|
of plea bargaining in the six jurisdictions. They were j
supplemented by a review of plea bargaining literature, both
published and unpublished. Major Supreme Court cases were
analyzed, and extensive analyses of the legal and admlnlstratlvi
structure of each of the six jurisdictions were undertaken. |
Finally, six national models of plea bargaining.staudards and |
rules were examined.* |
Obtaining multiple views of issues from differeht
perspectives serves to verify the reliability of divergent
sources. For instance, criminal justice actors may be asked
whether or not judges in a particular jurisdiction participate
in the plea negotiation process. If all actors agree that
judges do not participate in p1ea bargaining a researcher could
state that there appears to be no such judicial participation.
If the researcher observes cases under negotlatlon and sees no
evidence of Jud1c1al participation, the claim that there is no

judicial partlclpatlon would be stronger.

..........

. " A Model Code of Pre-Arraignment Procedure (The American Law

“Institute, 197/5); American Bar Association Project on Standards
for Criminal Justice, Standards Relating to Pleas of Guilty
(Approved Draft, 1968), The Prosecution Function and the
Defense Function (Approved Draft, 1971), Discovery and
Procedure Before Trial (Approved Draft, 1970), and The
Function of the Trial Judge (Approved Draft, 1972) ; National
Advisory Commission on Criminal Justice Standards and

Goals, Courts and Criminal Justice System (1973); Federal
Rules of Criminal Procedure, Rule 1l (as amended Feb. 28§,
1966, eff. July 1, 1966: April 22, 1974, eff. Dec. 1, 1975;
July 31, 1975, eff. Aug. 1 and Dec. 1, 1975); Uniform Rules
of Crlmlnal Procedure, drafted by the National Conference of
Commissioners of Uniform State Laws ( ) ; National
Prosecution Standards, National District Attorneys
Associlation (1977).

R ncay:
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' Plea dec151ons.

‘will provide a comprehensive and

" bargaining in any jurisdiction.

Actors in the system could be asked if judges differentially
sentence (i.e., are individuals who plead guilty sentenced
more leniently than those who go to trial?). Their answers could
be compared with data obtained from case files which might show
a pattern, or lack thereof, of differential sentencing.

Tﬁe in-court observation form is a way of empirically
recording the methods and techniques of court practices during

the plea acceptance process. Researchers and judges could use

the legal mandate of statutes, rules and case law as a benchmark

against which to assess observed performance.

Many questions asked of defense attorneys and prosecutors
relate to the charging process and the influence of the strength
of the case or a defendant's prior record in making charglng and

The plea bargalnlng dec1510n—mak1ng simulation,

Whlch stresses these factors, could provide a v1tal comparison

of the actors' responses to questions against the decisions made
during the simulation. A further check could be observation of
actual negotiation sessions.

A study using these various instruments and interview

schedules, combined with observation of the process itself,

‘indepth picture of plea

This view of the system.should
provide decision makers the evidence on which to base policy
decisions. The process of verification inherent in this compre-
hensive approach provides checkpoints against which allegations

or assumptions about the system can be measured.

R A A, i 2o )
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Where the data and different perspectives strengthen
and support each other, policy makers will know there is strong
evidence in connection with a particular issue. Where the
data and different perspectives are not paralLel or present
couflicting information,»further research may be required
before decisions are made. This additional research caﬂ be
critical. 1Individuals act on their perceptions. Whether
or not these perceptions are valid they become the realities
which guide decision make#s. Solid research can provide -

the data upon which policy decisions can be rationally based.

Choosing the Director for a Comprehensive Study

One individual should supervise a comprehensive study.
This individual should be familiar with the criminal justice

system and criminal justice research. The specific disciplinary

background is no more important than the individual's under-

standing of the gystem and criminal justice research. A '
study director should have completed law school or all course
work towards a Ph.D. in one of the social sciences. He or
she should be relatively young professionally. Dufing the

national study interviews with experienced professional in-

dicated that their own research interests might conflict with

Project requirements or that most of the work would be done by
research assistants responsible to them. Interviews with key
actors and observation of plea bargaining dynamics should be
accomplished by the study director, not junior researchers.
The study director can use research assistants to gather data

from case jackets and observe courtroom procedures.

A ! T T = - e L i o T I e o B8 Phe
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Those overseeing a comprehensive study should have
direct contact with the study director to determine if the
director is adhering to the study plan. Monitoring
responsibility should reside with a special committee
composed of representatives of the criminal justice éystem
and some experienced researchers. A local criminal justice

coordinating council could also play this role.

e e

Before the study begins there should be indepth
discussions of the study, its purposes and the research
tools to accomplish these burposes. , Study monitors and the
study director should participate in these discussions. Only
in this way can all be certain that the goals are agreed uﬁon . 5
and that a specific schedule will be followed.

If possible the study director should be recruited
from outside the criminal justice system. All field directors
in the national study were connected with a un;versity and
were thus able to work on the project full time dufing‘the
summer. There may be benefits accrﬁing from a study which
engages the full resources of the director during the critical

research stage. Conducting the interviews and observations |

‘intensively enables the director to better understand different

perspectives, conduct indepth probing during interviews and

.gain sharper insights into the dynamics of the process.

The collection of data from case jackets can be accomplished
by student research assistants. They must first be ti;ained
and attain familiarity with the material in these jackets.
Intensive collection during the summer concentrates attention

and can be more closely supervised.




The in-court observations can be completed by student
assistants during the summer. They must first be instructed
in what to look for and how to make the entries. They must
also become familiar with court procedures, particularly
with any informal practices as tEey relate to the process
of plea acceptance by the judge. A student's ébility to
understand and record all that occurs in court may depend
on a constant presence in court, something which can best

be achieved during the summer break.

All projept staff experiences point to théwdesirability
of data collection being completed within a relatively shoxrt

period of time ' (summer).

Condgcting Partial On-Site Sfudies

We obv1ously express preference for a comprehensive on-site

study. Nevertheless, a limited study can be conducted for
specific purposes at minimal expense.

may want hard data concerning differential sentencing.

of key data from cases where a sentence has been imposed would

provide the information.

~

* In one jurisdiction defense attorneys and their clients

informally reviewed a document supplied by the court con-

ceinihg voluntariness, factual basis and understanding
before the judge appeared. The judge later relied upon

this process and made few, if any, inguiries from the
bench during the plea acceptance process.

For instance, a jurisdiction

Extraction

o
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In multi-judge jurisdictions there may be interest in

obtaining data on judicial practices and procedure during

acceptance of a guilty plea. The in-court observation form

could be utilized for this purpose.
Prosecutors or public defenders could use the plea
bargaining decision-making simulation to determine how

assistants in the office respond to a particular case.

This would assist the chief public defender or prosecutor

to determine whether or not there was an appropriate consistency

in these decisions. ' , . _

We do not recommend a study which utilizes interviews

and observation without concurrent éollection of data from

the other three empirical sources. The interview and observation’

po;tion of the study is based on perceptions of the actors

involved and observations of the study director. Many biases

may be present. For this reason we believe the results of

interviews and observations must be balanced with legal

‘analysis and empirical data.

‘ pata from Case Files

The case file instrument (Appendix I) was developed to
obtain certain specific information from case files of indi-
viduals charged with robbery or burglary where their case
resulted in a conviction by plea or trial, or an acquittal

after trial.

The case file instrument has 63 different items of

information. Most of the data was obtained from prosecutors'

RN
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case jackets. In one jurisdiction bail agency forms were

useful in supplementing this data. .Individual jurisdictions

undertaking this study may find that the pre-sentence reports

can supply much of the informatiohtif access can be obtained.
The project chose two crimes, a restriction mandated

by limited resources and the fact that a sufficient humber

of cases for each crlme are essentlal to a proper analysis.

To collect adequate data for all crimes would have been

prohlbltlvely expens1ve.‘ |

- The crimes chosen were burglary ahd robbery; These'
crimes are committea frequently in most jurisdictions,
particularly burglary. Moreover, it was determined that
there were variations as to how these crimes were processed
and the kinds of dispositions reached; In some jurisdictions
judges treat different burglaries in a specific manher, i.e.,
some judges were extremely hard on.residential, as opposed to
commercial burglaries. Other judges viewed night-time hurglary
as more serious than day-time. |

.There ere also differences in how burglaries and robberies
are committed. Aggraveting factors might be the use of
a weapon in a robbery or.the wanton destruction of property
during a burglary. Mitigating factors could be first offender
status, no harm to the victim, or‘no property damage.

' The essence of this research was to determine what factors

affect decisions made in connection with the plea bargaining

process. The key variable in differential sentencing is

1Y

6

whether or not the conviction resulted from a trial or
plea. There is evidence that those who plead guilty are
sentenced more leniently than those convicted after trial.*

By obtaining data on a minimum of one hundred cases
for each crime, your jurisdiction could determine whether
there is a patternvof differential sentencing or disparities
in disposition which might indicate whether or not similar
cases are treated in a consistent manner by the judge or
within the prosecutor's office. Are minority groups
receiving disparete treatment? How much influence does a
prior criminal record have on the treatment of an individual
case? Does the age, sex, educational background,; or income
level of a defendant affect‘ultimate disposition? Answers
to these and many other queétions could assist those responsible

for making policy resolve a host of issues which have caused

Plea bargaining to be so controversial in the United States.

v

The Structure of the Case File Instrument

‘In accordance with the above con51deratlons the case

file instrument has questions which address different issues.

The largest category is the defendant’ s background.(items 3-21). Somej

of the issues in these 1tems mlght have a profound 1nfluence on the
charges agalnst the defendant and their disposition. or the

--ultimate sentence.

.........................

The Supreme Court in Chaffin v. Stynchombe, 412 U.S. 17,
30-31 (1973), and the American Bar Association in its
standards relating to Pleas of Guilty, section 1.8 (approved
1968) , endorsed differential sentencing. See Plea Bargaining
in the United States, Phase I Report, pp. 217-226 for

a discussion of differential sentencing.

e . gL e
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¢ ¢
: There are three stages in the criminal justice process at ‘
C -~ P , these statuses might affect the handling of the case by the
; which charges are leveled against a defendant. 1Items 22-23 ’ .
} N police or prosecutor and -influence a defendant's approach
r cover initial police charges. They have minimal legal status ) to the instant off | |
" . - o e instant offense.
except in relation to setting initial bail. They are important becaus 4 39 ) 1 .d .
: Items 33 an include the plea entered an inal
police may play a significant role in the charging process. dispo 'ti‘ combined with th N . 4 kIt
‘ . ' sposition. ombined wi e sentence impose ems
e One way of assessing police input is to examine Items 31-32, . ‘o 39-43, 48) th indicat Heth & th .
- . -43, ey may indicate whether or no ere is
formal charges filed by the prosecutor. Do they. differ ‘ . )
_ _ Y differential sentencing in the jurisdiction. . While the ABA
from police charges? Interviews with the police and .
- P rd A has endorsed diffgrential sentencing the National Advisory
c. prosecutor could supplement the data by providing information £

Commission on Criminal Justice Standards and Goals has

about screening procedures and the extent of police investigaticn '
- ' ' : taken a different view:

before cases are brought to the prosecutor's office. ' : .
' "Sentencing courts immediately should adopt

C Items 46-47 indicate the crimes for which the defendants £ " a policy that the court in imposing sentence
‘ . S - ‘ : - should not consider, as a mitigating factor,
were convicted. With items 22-23 and 31-32 the : ' : - that the defendant pleaded guilty, or as an
. o o - aggravating factor, that the defendant sought
evolution of guilty plea cases may be traced. This could : . the protections of right to trial assured him
@ : - DU ; ' e @ . by the Constitution." * . :
O indicate possible overcharging or reflect the quality 1Y -

of the information available to the prosecutor and defense ot e e : . ' ‘
However one .feels. about: differential .sentencing, .its existence and extent

attorney. Interviews and observations could supplement this : : ‘ .
: ‘'should be a matter of accurate public knowledge. Only in

A

€ data
’ . this way can policy makers render judgments about the issue.

Items 23,27,28,30,34, and 38 are dates in the processing o
‘ Disparities in sentencing may also be examined to determine

. of a case. Is there any correlation between the length of o
: ' : if sex, age, race or other factors influence judicial ‘sentencing

time it :takes to process a case through the system and the . _ .
practices. This issue can be critical in terms of assessing

charges filed or sentence imposed? Are time requirements being : v : . _
: whether or not a plea bargaining system discriminates against

met or is there a pattern of delay? Are cases in which defendants
- any particular group.

are detained processed more expeditiously than cases in which

defendants are released on bail?

* NAC Corrections, Standard 5.7.
Items 25,26 and 29 question whether the defendant had ‘
Ve _ | '
‘ other charges pending, was in the community on probation,
parole, or on pretrial release from a'prior charge. One of
4
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Item 36 relates to the type of counsel representing
the defendant. Does it make any difference whether a defendant
is represented by a public defender, court appointed or
privately retained defense counsel? Measuring the type of
defense counsel against disposition'or sentence might
indicate whether the type of counsel has an impact on case
Aisposition or sentence. |

Are most guilty pleas the result of a bargaining

‘process? Items 44-45 may provide an answer to this

question and the cqntention that without a "dealﬁ defendants
will opt for trial, thus creating aibécklog of cases. TItem 45
reveals the type of bargain consummated. Prosecutors and
public defenders may find this information useful in
determining how their assistants handle particular types
of crimes or defendants. _ 

Items 49 through 56 and Ifems 61-62}indicate what
aggtavati#g or mitigating circumstances may have affected

the victim personally or financially. Comparing these

.factors to the disposition or sentence could provide

evidence as to whether these variables make a difference
in how prosecutors, defense attorneys and judges treat a case.
Item 63, the judge at sentencing, will indicate whether

a particular-:judge sentences more severely after trial or

- that disparities in sentencing are based on other factors.

This may sharpen the issue of judge shopping or judge avoidance.
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If there is inadequate review of sentences, or the sentencing
structure permits gross disparities, should defendants be
given an opportunity to avoid particular judges?

The case file instrument can provide data which may be~‘
useful to prosecutérs, defense attofneys and judges. We
recommend that the full range of information be extracted
from the case jackets. Collecting limited information
would buy little economy and lose valﬁable data. Compre-
hensiveness should be the key. It ié-false economy to
decrease the number of items. The effort required to find
limited data, extract it and subsequentlf process it would

not be that much less.

"In¥Cdurt‘SupervisiOn

The in-court plea acceptance ptoceSs is the only formal

court procedure ‘to determine if the guilty plea has been

'properly‘entered.' The plea is usually preceded by private

discussions between defense counsel and the prosecutor,

sometimes in the judge's presence. The formal pléa entry

is the only time or place at which there is a public discussion

(on the record for felonies only) concerning the propriety

of the plea.

The proceeding is under the complete control of the

court. How long it takes, its intensity and breadth, and

the acceptance or rejection of the plea, are left to the




)

s

- 19 -~

discretion of the judge. However, in the last decade court
opinions, rules, and suggested models have attempted to
delineate the role of the judge during this proceeding.

Merely recording the proceeding doesn't prevent
a defendant from contesting the constitutionality of a
conviction resulting from a guilty plea. The U.S. Supreme
Court said that once proper motions are filed the federal
courts cannot always rule out any remedy or exclude

*All the possibilities that a defendant's

representations at the time his guilty plea )
. ~ was accepted were so much the product of i
-+ - -such factors as misunderstanding, duress, or

- misrepresentation by others as to make the

guilty plea a constitutionally inadequate

basis for imprisonment. Blackledge v. Allison,
97 sS. Ct. 1921 (1977)"

By this the Court noted the pOSSibility that the prosecutor
_or defense attorney, or both, could so conduct themselves

_that a guilty plea accepted by the judge without thorough

probing could constitute an improper plea because of
'misunderstanding, duress, or misrepresentation."
The importance of the judicial role in supervising the

—-

Plea bargaining process at this critical'stage is underlined

. by the fact that six models of plea bargaining promulgated

within the last ten years address the issues related to this

T
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proceeding, five in detail. These five agree that the court should
pPersonally address the defendant in areas involving the
defendant's understanding of the nature of the charge, the
right to plead not guilty and exercise a variety of consti-
tutional rights, and the concurrent fact that by pleading
guilty these rights are waived. They specify that this
personal colloquy with the defendant must include tﬂe minimum
and maximum sentences and they require the court to discuss
with the defendant the nature of any dlscu551ons and res ulting
agreements therefrom. Four require the court to personally
discuss with the defendant the factual basis for the plea.
(The ALI Model Code requires the court to determine if there
is reasonable.cause to believe that the‘crime has been committed

if there has been no preliminary hearing which had already

~made that determination.) Finally, four require the court to

determine through this personal approach the voluntariness

* l. A Model Code of Pre-Arraignment Procedure, §§350.4 &
. 350.5 (The ‘American Law Institute 1975);
2. American Bar Association Project on Standards for
Criminal Justice, Standards Relating to Pleas of Guilty,
§§1.4-1.6 (Approved Draft 1968) and The Function of
the Trial Judge, §§3.6,4.2 (Approved Draft 1972);
3. National Advisory Commission on Criminal Justice
Standards and Goals, Courts §§1.2 & 3.7;
4. Federal Rules of Criminal Procedure, Rule 11 (as
amended Feb. 28, 1966 eff. July 1, 1966: April 22,
1974, eff. Dec. 1, 1975; July 31, 1975; eff. Aug.
1 and Dec. 1, 1975),
5. Uniform Rules of Criminal Procedure, drafted by
National Conference of Commissioners on Uniform
State Laws Rule 444 ( ):
6. National Prosecution Standards, National District
Attorneys Association (1977) S. 16.5.
The National Prosecution Standards simply require
the accused to be "properly questioned."
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of the plea. (The ALI requires the court to pérsonally
inquire of the defendant to determine if the defendant
is making an informed choice.) |

The in-court observation form (AppendixK ) was created to
provide a structured method thfough which an assessment could
be made of how the proceeding developed, what role was played

by the participants in the proceedings, the'thoroughness with

‘which the various issues were covered and by whom, and whether

or not the proceeding was affectéd by the seriousness of
the crime (misdemeanor or felony).

| There are thlrty items on the in-court obseiYatlon form
and a set of 1nstructlons for the form (Append1x4ﬁ). These
1nstructlons explain why each question is asked and what can

be learned from the answers. Item 1, Jurisdiction, ean be

Aignored since your study will concern your own jurisdiction.
. Items 2, 29 and 30’give the time spent in the proceeding by

the'judge. Comparing them with Item 3, Type of Court, Item

4, Name of Judge, and Item 6, Charges to Which Defendant

Pled, may enable you to determine the relationship between

time and these variables, if any.

Item 5, Type of Defense Counsel, and the time spent in
the proceeding could réflect judicial perceptions of defense
attorneys. Ong judge indicated that the nature of the
proceeding in his court might be determined by which defense

counsel was representing the defendant.

&

&
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Item 7,.Setting for Proceeding, should be considered
in conjunction with Item 8, Nature of Litany.
staff observed variances in how these items were treated by
different judges. In one jurisdiction the defendants were
placed in the jury box and the judge went through the litany
without any script. In another jurisdiction defenseiattorneys
and defendants went throuéh a court document which outlined
thé matters to be covered and then signed it. The judge
merely asked whether the issues had been covered.
:Items 9 through 25 cover a variety of substantlve

issues which ordinarily should be considered at the

proceeding (waiver of constitutional rights, establishment

of factual basis, knowingness and voluntariness of plea,

and an understanding of the consequences). In general,
these are requiredlissues‘which shbuld be raised in this
‘forum._ Note fhat the observation form frequently raises
the question as to who asked the-defendant the various
questions. B&sed on observatiqns'made by project staff
and other research in this field, the prosecutor or defense
attorney may play an active role in the proceeding.

Xf these issues are not raiseé during the hearing
a determination should be made as to whether there is aay
correlation between the éuestions asked by the judge énd
the time spent on the proceeding. There may be soﬁe correlation
between the questions asked, the crime chargéd, and the court:

in which the proceeding takes place.
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Item 27, about the Alford plea, and Item 28 may be

related. Juhges may refuse to accept a guilty plea for a
number of reasons. It is important to know the basis of this
refusal.
fhere are sound constitutional and policy reasons fér

careful judicial supervision of plea bargaining. There also
may be tangential benefits involving the effectiveness and
qompetence of defense counsel.

 Most plea discussidné 6ccur 6ff'£hé'record.;ha”géﬁiﬁé
closed doors. There is virtually no way fof a judge to
assess fhe effectiveness of aefense'counsel unless the judge
participates intimately in these discussions. But many
judges will not participate in them and many states have
adopted rules which prohibit or restrict.judicial participation.

Yet judges have an obligation to oversee the performance of

defense attorneys. In McMann v. Richardson, 397 U.S. 759,
771 (1970), the Court delineated the judges' role.

"Beyond this we think the matter, for the most

part, should be left to the good sense and
"discretion of the trial courts with the admonition

that if the right to counsel guaranteed by the
Constitution is to serve its purpose, the defendants
"cannot be left to the mercies of incompetent counsel,

and that judges should strive to maintain proper

standards of performance by attorneys who are

representing defendants in criminal cases in their
courtroom. " ‘ - T \

The Supreme Court has imposed a weighty obligation on

judges. ' Without a record of thé discussion it appears.impossible

t0 neet.

* North Carolina v. Alford, 400 U.S. 25 (1970). In this
case the court upheld acceptance of a guilty plea by
a defendant who asserted innocence on the grounds that
a trial court hearing produced overwhelming evidence
of guilt.

O
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Even with some kind of a record it would be difficult.

U.S. v. DeCoster, 487 F. 2d 1197, 1204 (D.C. Cir. 1973)
indicated that even a trial record did not permit judges
to make rational decisions about counsel's effectiveness
at trial.

"Much of the evidence of counsel's ineffectiveness
is frequently not reflected in the trial record. . ..
As a result, ineffectiveness cases have often
evolved into tests of whether appellate judges

can hypothesize a rational explanation for the
apparent errors in the conduct of a trial.”

Whether or not there is a record of the plea discussions,

the nature of the judicial inquiry'dufing plea acceptance
can provide the judge with important clues to the role of
the defense attorney. By conduéting a comprehensive and
thorough search into the deféndant's Qnderétanding and
awareness, by eétablishing a factual basis, by determining
that the plea is voluntary, and b& determininé that the
defendant knows the consequences of a convicﬁion,.the‘

court may be. able to assess the effectiveness of advice

~given to the defendant by the defense attorney.

Plea Bargaining Decision-Making Simulation

Various factors are considered by prosecutors and
Qefense attorneys when plea bargaining decisions are made.
These factors may include strength of the evidence; the
defendant's age, sex, race, employmené history, prior

criminal‘récord, marital status and educational background:;

the seriousness of the crime; the reputation of the prosecutor

or defense counsel; the wishes of the victim; the wishes

of the police; and other factors.

=
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All of these may be influential, but their relative
iﬁportance has been assessed only in 2 tentative fashion.
Case strength, crime seriousness and the record and
reputation of the defendant appear to be considered in
most cases. An important component of fhe national study
called for the development of a plea bargaining decision-
making simulation revolving around the criteria used in
making decisions.

B The simulation creates hypothetical caaes which

include information generally available Eo prbsecutors

" when making cﬁarging decisions and considering possible

Plea offers. We chose the crimes of burglary and robbery.

. These were chosen for the reasons outlined in the section

on case file data.

Each case contains about forty pleces of 1nformatlon

‘,generally avallable in prosecutors' case files. Where

liberal discovery proceedings are available, or where the
prose 'uator follows an "open file" policy, this information

is available to defense attorneys. Thus we conducted the

simulation with prosecutors and defense attorneys. (See pp

. 26-7 -1llustrating how the information categories would

*
appear to those participating in the simulation.)

The categories of information include facts and evidence
about the crime; background of‘the defendant, including prior
record; statements concerhing the victims and witnesses;
the criminal justice status of the defendant at the time of

the offense; and any aggravating or mitigating circumstances.

* Note that there are separate cards for "Basic facts of the Case"
and "Evidence". Our experience in this simulation indicates
that one card on "Facts and Evidence" would be more appropriate.
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DEreaant S RICS/ L TIIIIC/ NaTIONaTILY

SSE b e ree ¢ aependngtpor s 2 oA LA T

~Defendant's Age

Defendant™s—Sex

> -

Basic Facts af the Case

K Length of Time Since Arrest in Instant Case .

R Community Ties/Marital Status/ Dependents

- by

_.Defendant's Intelligence _and Educatlon

eéendant—siEmp&eyment—Statua

éfénaant's Psychlatrlc Probleﬁém“m'm'f‘i

— r&m&na%—ﬁtstefy—ef—mefendantl“"Pam;
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-defendants

TrlaI—ﬁﬁﬁgé' gputation for Leniency

N
£ e e

L Public and Community Sentiment

‘”"““’=?iopriety of Police Conduct After Arrest

"Evidence =~ Substance of Avallable

D ate of Trial in Instant Offense & Probability of Continuance

Backlog of Docket of Judge

————pretriar-Netease Status’ “rOr T TIIS TRODDETY

é - Fvailable Alternatives 5 Ircarceratsom

Police Attitude Toward Proposed Bargain

' Defendant's Account of Incident
: LITecTtIvVensssS orWwItnesses au-Irral.

S




Introductorvy Statement
(Robbery) . '

You are a senior prosecutor and a junior prosecutor
comes to you for advice about a plea negotiation in
which he is involved. : ) , :

The defendant is charged with armed robbery. The .
defendant is willing to plead guilty for a consideration.

Assume that the law in this hypothetical jurisdic?ion
provides the following penalties: armgd robbery is
up to 30 years. ’

Renutation of Defense Counsel _
Defendant's Prior Record & Reputation

Ability of Defendant to pay Restitution

[

Victim's Attitude Toward Bargain

l Victim's Account of Incident

Victim Characteristics

| PretIIal ReIeasS; PIORRTION & PArULE STATUS At T Or UrTense
i — Aliases -
L' - ' Physical Health : BRI
— . Alcohal lse ___ '
" . Aggravating & Mitigating Circumstances of the Offense

séxual Orientatiaon
Military Record

Religion
Detainers

P

Length of lLocal Residence

Defendant's Interests & Activities

Nruag Use ..

ot o s i e N PRE——

AL 3 NS MRS - s e

()

O

O

O

- 28 -

‘fhe format of the siﬁulation was discussed at great
length, particularly since every effort was made to.present
the information in an unbiased format, i.e., so that no one
Piece of.information would achieve importance because of
its location or form of presentation. The format meeting
the needs of random location of information and convenience
was found in folders used by real estate agents to show
Pictures of homes for sale. These folders allow informatioq
on a card to be éovered by the card ébove while the label
is visible. (See Appendix M for the simulation.)

Prosecutors and defense attorneys were asked to.examine

the labels at the bottom of each card which indicated what

O

information was contained in the card (i.e., prior record,
sﬁﬁ%géﬁbé of avaiiable evidence, victim's atﬁitude toward
bargain). Thus, before the simulation actually begins
participants become familiar with types of information
available. |

Ajji;nstructions must be read to the participants.before
bgginnipg the simulation (see Appendix jy ). The orientation
is "necessary to familiarize a new participant with the
Physical structure of the simulation, what is expected of

the participant, and how the results will be recorded. The

"instructions fulfill this function and make certain that

eé&h Participant proceeds in essentially the same manner.

It .is important to have the participant scan the labels on
each card before beginning the simulation. It is equally
important to emphasize that the items of information have been

Placed in the folder in randmorder. The participants must
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understand that they should pick the items of information'
iﬁ the order ordinarily followed in evaluating a case, not
in the order in which they are set up in the folder. When
the orientation is completed the participants can begin
readin§ the cards in order of prefe;ence by lifting up the
overlapping card which covers the cohtents of the card to
be read.. |

Note on the second page of thelinstructions a section

-entitled "Characteristics of Simulated Jurisdiction." In

the national study prosecutors and'defenders from many'

" jurisdictions participated.’ It was necessary to create a

simulated jurisdiction to achieve some uniformity. Since

" you will be conducting the simulation in your own Jjurisdiction,

it.will be unnecessary to explain such characteristics.
v"-The individuéi administering the simulation kept a
‘zéléli)onse 'she_gt and marked down each item as it was selected ‘
by the participant. (.See Appendix O for response sheet.) In
this way a record was kept of information used and the
ordef’it was chosen. Each partiéipant was asked tp choose

all the information needed to make a qharging and plea

-offer decision, but cautioned that further items of

information should not be examined out of curiosity.

As .each card‘was read the participaht informed the
person administering the simulation so it could be noted
on the score sheet. The participant would indicate when
a‘deéision had been reached. The response sheet provides a place
for describing the particular agreement which would be

offered or accepted and the reasons why. In addition, each

PP AP - M Sy Ny
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participant was asked what the probabilit& of the présecutor's
winning the case would be in terms of a percentage, i.e.,
80 percent chance of winning.

At the top of the response sheet there is space for
information about the prosecutor or defense attorney
participating in the simulation. This may help to determine
whether~the background and experience of the participant has
a bearing on the Jecisions made.

== . - In the upper righthand section of the response sheet

-there is space for information on the order in which a
-case was presented. As indicated earlier two separate
scases (a burglary and a robbery) were presented to each

' --prosecutor and defense attorney participating in the

;simulation. Because of unfamiliarity with the first case

we varied the crder, alternating the robbery and then the

burglary first.

--- --We also varied two items of information which we
Ddbelieved would be examined in every case by'prosecutors
cand defense attorneys. These were (1) the substance

©0f available evidence and {2) defendant's prior record

.-and reputation. Each of these items had two cards for

<ach robbery and burglary case. The information for prior
record was minimal on one card and serious on the other. The
-cards on evidence varied from weak to strong. ‘Each participant
was presented with one of the two cards available on each
issue.» Thus each robbery and each burglary case could have
different combinations: 1) a serious prior record (high)

-and weak evidence (low); 2) low record-low evidence; 3) high
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record-high evidence; 4) low record-high evidence.

By varying the information and asking for the
probability of winning we were able.to determine those
factors considered important by prosecutors and defense
attorneys, and how variations in vital information affected
their decisions. |

For many chief pros ecutors and public defenders a
critical question may be whether a case is handled with

consistency regardless of which assistant is assigned to

- the case. Marked variances in case disposition or the

sentence agreed upon may cause the chief prosecutor or
public defender'td reexamine office procedures and guidelines

to determine if more internal controls or more specific

~guidelines are required.

Some prosecutors‘and public defenders indicated that
the game could be useful as a frainiqg tool. .Project
staff notéd that in some jurisdictions participants would
frequently compare their findings, conclusions and rationales.

The discussions were extended and sometimes became heated.

Costs of Conducting Comprehensive or Partial Studies

These projected costs are based on national study
experience in conducting on-site examinations in six different
juriséictions. We are presenting lower and upper limits. |
The basic costs are for the comprehensive study. A partial

study would require sharply decreased expenditures.

O
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by the study directors in the national study.

- 32_ ‘

1. Study Director -- based on a minimum of four months
actual time -- $6,500 to $§9,500.. This is predicated on
field directors organizing their information from interviews,.
observations, and to a limited extent from the in-court
observations. Material collected froﬁ case jackets and
data from the plea bargaining simulation was not examined
Separate
-gnalyses were conducted of these materials by the national
study staff, as well as a full analysis of'the in—édurt )

observation forms. Should a jurisdiction want the sfudy

director to analyze all data the time frame would have to

be extended up to six months, thus correspondingly increasing

field director costs.

o é;'Student ﬁéseéréh'Aséisté;£;m¥:“§2;500 té'éé;SOQL"“
depending on the size of the jurisdiction, the number of
case jackets examined, judgés observed. 1In the national
study, there was an average of 550 cases per 5urisdiction
and slightly over 100 in-court observations per juriséiction.
Costs may vary, depending on thé nuﬁber of case jackets

examined, in-court observations made, and the difficulty in

" obtaining data from the jackets.

3. Typing Services -~ if there are no existing typing
services which a study director could use, we suggest éetting
aside approximately $1,500 for such services; this could be

low or high depending on the jurisdiction.
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4. Incidental expenses -~ if these are needed and
cannot be supplied by existing offices (supplies, etc.)
$250 would probably be adequete. If forms and other
supplies are not available from a central office in the
jurisdiction the figure could be higher.

5. Assistant Director -- in several of the larger
jurisdicfions assistant field directofs were necessafy
because of the complexity of the jprisdiction‘and the
need fer the field directof to be free to conduct the
interviewe and observations. The aesistant director
supervised the student research assistants. Decisions
as to the need for an assistant director were made on
an ad Egé basis, based on the particular needs of each
jurisdiction. The salary for the 4-month pefiod ranges
from $3,000 to $3,500.. Even where the tofal project

takes six months an assistant director would be needed

for just the 4-month period of intensive data collection.

6. Computer costs =- In lerger metropolitan juris-
dictions the data may be voluminous enough to require

computerization as a prerequisite to analysis. A cost

. figure is difficult to project since an existing computer

facility within the jurisdiction may minimize the costs.
Each jurisdiction would have to independently make its

own estimate. In the national study Georgetown University
computer facilities were utilized and student assistants

assisted in "cleaning" the data as well as coding it.

3
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Assuming that 550 case jackets'are examined and that 100
in-court observations occur, the costs of students would
be about $500. Actual computer costs would probably be
in the range of $1,500 to $2,500.

Totaling the figures ines*a low estimate of $15,750
and a high estimate of $23,250.' These costs are not excessive
considering the nature ané scope of the study. The necessary
start-up time and developmental costs, which were heavy in

the on-site studies of the national study, will not be

present if a jurisdiction replicates these methods. The

methodology has been workea out, the instruments have been
prepared, and much experience in conducting these Sﬁudies
has beeh_gained. We assume that the locel jurisdiction will
piggyback on this base of knowledge and experience.

There could be other.incidental costs relating to a
legal analysis of the rules, statutee, and case law in your
jurisdiction as ﬁhese matters relate fo plea bargaining.

Consideration might also be given to an analysis of the

ST P e o —— it b o esn by = "
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nE Low High

$ 6,500 Study Director 9,500
2,500 Student Assts. 5,500
2,000 Computer 3,000
1,500 Typing 1,500
3 ggg Supplies 250

’ Asst. Study Dir. 3,500
$15,750 $23,250

If a jurisdiction desires the study director to analyze all the
data the low figure would become $19,000 and the high figure
$28,000. Partial studies would be much lower. Costs may

also be lowered if existing facilities and clerical perscnnel
are useq at no specific cost to the study. If an assistant
study director is unnecessary costs cculd still be lower.

we mede no attempt to estimate costs for really large juris-
dictions (i.e., New York, Chicago, Los Angeles). The time

and effort in such jurisdictions would undoubtedly require

a more substantial investment.
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. very different Jurlsdlctlons.

T
six national models of plea bargaining. In any event, we
believe the costs projected above are realistic. They
represent a minimal investment for which each jurisdiction
can buy a haré and realistic look at its own processes

and how the dynamics of plea bargaining affect the

administration of justice.

Note on Coding Responses

The case file instrument is preéoded. That is, all
of the possible responses are listed on the form4itself.'
Thus, item no. 3, sex, allows you to check male, female
or unkno&n. No other responées are perﬁitted. The coding
format for this data collection‘device'was constrained by
this project's need to collect data uniformly across six |
In a one—Juxlsdlctlonal analy51s thls
constraint need not apply. Therefore, it is entirely
reasonable to expect that the codes for any.specific
piece of information m;ght‘be édjusted to mor; accurately
reflect local situations. |

Accompanying the case file 1nstrument are the instructions

to local field dlrectors (Appendxx?’ n addition juris-

‘dlctxonally specific codes had to be developed for all

information concerning the offenses charged (items 22 and

31) and the conviction (iéem 46), as well as codes for

local -judges. (See Appendix P for example of an offense code.)
These podes can be generated for a single jurisdiction by
ordering the state offense codes from most serious to least
serious, numbering them accordingly, and assigning each

judge a number.

— ———
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The response categories for the in-court observation
instrument was developed under the constraint that the
national study had to collect data from six very different
jurisdictions.
the number and substance of responses for any item might
be adjusted to suit local circumstances.

It was not practicable to use the offense codé§
generated for the case file instrument in this situation.
Frequently the charges noted in court during a guilty ‘
Plea proceeding were stated in capsule form or were
partially or‘wholly inaudibie.'

It was necessary, for

pragmatic reasons, to accept a simple statement of the

;charge (e.g., burglary, rather than first degree burglary).

If the jurisdictional study director has access, time,
and resources to acquire the actual charge pled to, ﬁhe
offfense codes developed for the case file instrument would

be adequate. Again, it would be appropriate to use the same

_codes for judges as developed for the case file instrument.

In addition to the instructions for in-court observers

(Appendix[—), a codebook was developed (AppendixGQ). This

‘'was necessary because almost 700 in-~court observations were

made in six differgnt jurisdictions. If less than 100 such
observations are made in a local jurisdiction it will not be
necessary to computerize the data and use a codebook. It is

included as an appendix for consideration by larger juris-

- dictions which might collect data on more than 100 cases.

Therefore, it was reasonable to expect that -




PROSECUTOR's ROLE IN PLEA BARGAINING

AoesDIX A

a.

Jurisdiction: 1 2 3 4 5 &

Name of Interviewce:

Title/Position of
Interview:

Total yrs. crim.

just. exp.

Which of the following items of information are routinely available to

you at the time you are deciding what the plea agreement in a case

should be?

Notes:
(a)
(b)
(c)

Read answer list.

Report all applicable.

distinguish.

:(a)

If answer differs for felony and misdemeanor, use "F" and “M" to

Notice some answers should be read "if applicable", e.g.,

I'If

L defendant had psychiatric problems, would you usually know?"

Police report of the crime

Defendant's juvenile record
(or whether he had one --
indicate which)

Local prior criminal record
FBI prior criminal record

Police allegations of "known"
prior crimes or misbehavior
for which no arrest was made;
or opinion of defendant s
‘character

Police opinicn of degree of
severity of disposition
defendant deserves or opinion
of the plea agreement

" Whether defendant is involved

in another pending case

Whether defendant was on
release (bail, probation,
parole) for other crime at
time of commission of instant
crime

i.

k.
1.

Victim's opinion of degree of

severity of disposition defendant

deserves or opinion of the
proposed plea agreement

Amount of harm to the victim(s)
e.g. hospitalization required;
number of stitches

Defendant's employment record

Defendant's marital status

Defendant's hlstory of alcohol

“'use

Defendant's history of drug use

Length of defendant's residence
in local community

0

O

(1

G

In routine cases is there as much information available to you as you
feel you need in order to properly evaluate a case before plea

No. If "no," o
P}

bargaining? Yes.

If no,
(_a)
(b)

2.a.
What additional information would be very important to have?v
If it were available, how would it be likely to affect your

bargaining practices (i.e.; fewer bargains? More bargains?'

More or less lenient terms?)

That is, what factors
\

do you usually consider in determining the true value of the case and

How do you "evaluate" a case for plea bargaining?

what the plea agreement should be?
Notes:

(a)
(b)

Allow 5 minutes maximum unless questions below are being answered.

Emphasize "usual" or "typical".

In evaluating a case and deciding what the plea agreement should be, to

what extent are you given clear and specific guidance by office policies
(either de facto or formal written policies)? That is, to what extent !

is the final offer up to your discretion or determined within narrow

limits by office guideiines which tell you which factors are to be
oon51dered and the weight to be given them? Pilease lllustrate your answer
with cases you remember well and are typical.
(Note: Ask only if answer to 4. was that the dec1sxon was not deter-
mined by or guided by policy.)
What would you say about a proposal to require prosecutors to make office
policies which would give clear and specific guidance to assistant

prosecutors regarding setting the terms of plea agreements?
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Probes: (a) 1Is it a good idea? Bad idea? Why?

(b) 1Is it possible?

In cases where the crime is serious, the defendant is a serious criminal

(i.e., a "bad actor") and the case against him is STRONG (deadbang"),
what do you usually do regarding plea negotiations?
if’you would illustrate your answer with examples from your direct

experience. But, please refer to cases which you remember well and

‘which are typical of how you would usually deal with this type of

situation. It would also be useful to know why (i.e., your rationale)
for your practice.
Notes:

(a) Allow initial spontaneous response. If answers below are not
mentioned, read them. 1In addition to getting respondents usual
practice record his reactions to each answer choice below even
if it is not what respondent usually does.

a. Require the defendant plead -
as charged (i.e. refuse to
give any considerations of
any kind). ’

Y

b. Give the defendant some bogus
considerations which have the
appearance of a bargain but in
fact constitute no substantive
. benefit for him (e.g., drop C e
. charges which were either over- =~ B
charged or would not have
affected the sentence any way).

c. Give the defendant some minimal
considerations which do not
affect the length (or substance)
of the sentence but may affect
other aspects of the sentence

‘'e.g., agree to recommend the
sentence be served in a certain

prison.

It would be helpful

QO

o

O

d.  Give the defendant some real
consideration which will (or
Probably will) reduce the
length of the sentence imposed.

e. Other, explain.

In cases.where the crime is séribus and the defendant is serious but
the evidence is WEAK, what do you usually do? Again, please illustrate
with your recent cases that are typicai and give your rationale. .
Notes:

(a) Allow initial spontaneous response. If answers below are not
-mentioned, read them. In addition to indicating respondent's
usual practice by circling it, record all comments to all answer

f.: _choices. . :

~--=-a. '‘Require the defendant plead

. as charged (i.e. refuse to

. ----give any considerations of
- ---any kind).

b. -Give the defendant some bogus
considerations which have the
%. .appearance of a bargain but in
fact constitute no substantive
benefit for him (e.g., drop ' .
¢harges which were either over-
charged or would not have
=-. affected the sentence any way).

C. Give the defendant some minimal

g considerations which do not o

<.z affect the length (or substance)

. of the sentence but may affect

other aspects of the sentence
€.g., agree to recommend the
sentence to be served in a

<- certain prison.

d. Give the defendant some real
consideration which will (or
probably will) reduce the
length of the sentence imposed.

e. Other, explain.




Prosecutors sometimes find themselves in a situation where their case

falls apart, that is, the critical piece of evidence is lost (such as
the illegal drugs are lost in the police evidence room or the critical
witness dies) and the prosecutor knows that if the case goes to trial
the judge would almost undoubtedly rule that the government had not

established a prima facie case. Have ydu ever found yourself in this

situation? How often? And how have you usually handled it?

Notes:
(a) Allow sbontaneous response.
(b) Then ask probes below if not already answered.
Probes: _
a. Do you try to get a gpilty plea or do you just dismiss

the case?

b. Does it make a difference if the crime is very serious
and/or the defendant is a bad actor?

c. Do you think it is proper for a prosecutor to call
"ready for trial” (when calendar is called) in order to
convince the defense to plead in such cases?

d. What should be the limits of ethical behavior by

e : prosecutors in this type of situation?

8. Referring to your ten most recent felony cases in which there were

plgé}bargains agreed to,vpleése estiﬁéte what the\prpbabilipyaof.

cohﬁiqtion at trial would have been for each. If any of them were like

the case we just discqssed in qﬁestion #7, please say so.
.Notes:

(a)._ Do not read the answer choices to reSpondent. The cases which were
like the one in question $#7 shbuld be counted as having 9% probability
of conviction unless respondent indicates otherwise.

(b) Ask if the last 10 cases are typical of his usual experience.

€
. Ll

]

gy i a2

‘ a. 91 - 99% ("deadbang")
- b. 71 - 90% (strong)
C
c. 41 - 69% (fifty-fifty "could have gone either way")
d. 2] - 40% (strong enough to beat a directed verdict
but defendant probably would have been
acquitted)
(o ‘ : :
e. 19 - 20% (probably would have resulted in directed
verdict) .
£f. 0% (there definitely would have been a directed

. ) verdict because the critical witness(es)
0 had died or disappeared or was not in court
B ' or the chain of custody of evidence had been
broken or the evidence lost; or there was
i some other condition present which would
Iz have prevented us from establishing a prima
0 facie case)

9. (Note: Ask only if not already answered.)
@' Have S{bu had a case where you were prosecuting a serious criminal'e.g.,
€ with record of &iolence) charged with a serious crime (e.g., armed
robbery) and you knew he committed the crime but you felt there was a
good possibility you would have lost the case if it had gone to trial?

O Yes,'if "yes" ask 9A.

3

-~..2rNo, if "no" go to 10.

(JSA. ’If yes to 9, then ask:
' ka) What was the lowest offer (i.e. most lenient plea offer) you
have made in such circumstances? (e.g., probation?)

Why or why not?

O (b) Would you have gone any lower?

10. (Note: Do not ask if already answered clearly and explicitly.)

Has your experience been that you generally offer the "best" (from the
defendant's perspective) deals in the weakest cases?
No Other

Yes Can't Say




P
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12.

9

o

Cl2A.

(Note: Do not ask if already covered clearly.and explicitly.)

As you may know, the handling of weak cases is a matter of some
difference of opinion among prosecutors. Some believe the beet policy
is to take weak cases‘to trial and negotiate pleas only in the strong
cases. Others believe the.best policy is just the reverse, i.e.,
take the strong cases to trial and negotiate the weak ones. Which
alternative would you recommend and why? |

l. Try strong cases, negotiate weak cases

‘2; Try'weak cases, negotiate stroné cases

3. Other, specify |

Rationale:

One'bf the cehcerns about plea bargaining is that it can result in

‘innocent people pleading‘guilty. In the following series of questions

we want to pursue this point with you. First, the belief that innocent

~ . N

'pérsons may be convicted by plea bargaining is based on the possibility
that an innocent person may prefer to cut his lossee and plead to a
less serlous crime (or to a lenient sentence) rather than run the risk
of losing big at trial. Do you know of any cases where you are now
reasonably sure that this is what occurred?

(Notes: Do not read answers.
any commentary.)

But, circle appropriate one and report

a. It never has ‘and never would

b. It never has but it could'happen

€. Yes it has happeneik:::::sp

If "yes" to 12, then ask:
i. How many such cases do you know of:

ii. Describe at least one case

Why didn't the prosecutor drop the case?

0O Why didn't the judge refuse to accept the plea?

v. What did the defense attorney do in the case?

13. How do you know you are not convicting an innocent person?

(3
: Probes: a. What do you do to minimize the possibility that an
- innocent person might plead guilty just to cut his

losses and avoid losing big at trial?

: b. Do you feel that convicting innocent people through
o . plea bargaining is any more likely to happen in

‘weak cases than in strong cases?A Explain. ) -
14. Do you know of any case where you are now reasonably sure that an
O innocent person was convicted at a bench trial or a jury trial?
Bench Trial Jury Trial
No Yes . - No Yes
C%D If "yes," ask: o If "yes," ask:
" i. How many casesé ' ~ . i. How mahy.eases?

ii. Describe at least .ii.

one case.

Describe at least
one case.

.15., What do you feel is the dlfference, if any, between Plea bargalnlng and

tr1al w1th regard to the probablllty of conv1ct1ng 1nnocent persons°

Cf' >~ . :,v'.....".v_'vl..\."

; No dlfference o ";1";507 T T
o ‘ 2. More likely-at trial
]
3 3. More likely at plea bargaining
- © g
19,85 Most likely at jury trial
ocn &
..-12.’ 5.5 Most likely at bench trial
<TH®B O .
o”‘ﬁ-ﬁ Most llgely at plea bargaining than
O 353 v either jury or bench trial
-
0 0-A T
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E {:, In the foilowing series of questions we hope to kill two birds with
one stone. We are interested in the roles that the police and the victims
of crime play in plea negotiations. The questions to be asked about

. both the victim and the police are the same. So for efficiency's sake

we will ask the questions together.

™

(Note to Field Director: In talking about victims do not allow respondent
to talk only about domestic dispute type situations. Ask about
stranger-to-stranger crimes as well.)

(a) How often do the police/victims convey to you what they believe

the appropriate plea bargain‘(or disposition in general) should be?

Police‘ : - Victim
e i. Rarely k.i. Rarely
E _ ii. Routinely ' il Roufinely
j iii. In special ciréumstances,‘ iii. .In special circumstances,
@ | explain. ‘ . explain. ‘
[Ll (b) How much weight do you give to the police officer's/victim's
§ wishes? - :
E Police o ‘ Victim
C o -
(c) In deciding the terms of a plea bargain does it make a substantial

J . _diffgrence to you to know‘that the  officer/victim has.no objection
EC* :'u”fgb”fhe terms of the dealz"' ' ‘f'iuf";ffl"'? L3“ N AU
f Police ‘ ' ~ Victim

No No
éC‘ ‘ Yes : - Yes

(d) Does it (6)'depend upon who the officer/victim is?

T‘C Police Victim
@ No 1 . No
ﬁ Yes, explain Yes, explain
¢
iy

EW

17.

€)

Cr

O

(e)

(£)

- 10 -

What sorts of things do police officers/victims tell you about
defendants (other than the police report of the crime and £he

police rap sheet) that you regard as importané to consider in

deciding what to do with a defendant?

Police ' Victim

In how many cases do you meet with police/victims +to discuss the

terms of a plea bargain? (Note: not "get approval")

Police . Victim

Rarely ‘\k Rarely

Routinely | . ‘Routinely

For special cases, explain | For special cases, explaih

In the following series of questions we would like to learn about the

role of defense counsel in plea negotiations as seen by prosecutors.

How often has a defense counsel clearly indicated that he would take

all his caseload to trial unless he got thé terms he wanted in a plea

agreement in a particular case or set of cases?

(Note: "Clearly" is to distinguish from "well it is often implied,"
or "you always know it could happen.")

17.1.

- a@. Never. If "never," ask, "why do you suppose

. defense counsel do not do this?" - e

b. 1 to 3 times in all my experience

4 to 10 times in all my experience
About once a month

About once a week or ﬁore often

If these answers, then ask 17.1:;;:::-

How do you deal with such a situation?

M e e e A A e . .
T s e g e et ey 2
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- €20.

Probe: (a) Does it depend on who the counsel is? Explain.

- 11 -

How often has a defense counsel who was defending two or more
defendants in either the same case or in completely independent cases
offered to trade one client off against the other in plea negotiations,
i.e., offer to try to persuade one client to accept a not-so-sweet
deal if the prosecutor will give a very sweet deal (or even a dis-
missal) to the other client.

a. Never

b. 1 to 3 times in all my experience

c. 4 to 10 times in all my experience'

d. About once a month

e. About once a week or moré’offen

-» If these answers, ask 18.1::::;;

-
18.1. What happens and what do (did) you do?

When it comes to plea negotiations, does it make any substantial

difference to you who the defense counsel is? Explain

What kind of (how much) discovery do you, personally, give to defense

counsel?

o ——
e wes . Cee ™ 4 .- B LI e
fve -t PV % . . N . i

" Would you favor or oppbse a policy fequiring'prosécutors to gi&é‘fulll

and complete discovery to every defense counsel?

How often do defense counsel reveal to you information about their
clients which is'subject to the attorney-client privilege?

a. Never

O

(s

i

23.

N
24.

b. 1 to 3 times in all my experience
c. 4 to 10 times in all my experience
d. Regularly - all attorneys do it

e. Regularly -- some attorneys do it

£f. Other

L—p If these answers, ask 22'1i§:=’ '
22.1 Discuss what types of information is revealed and why and by

whom, i.e., type of attorney. Illustrate with typical examples.

What changes in the way plea bargaining is done in this jurisdiction would

you like to see made?

What are the advantages and disadvantages of plea bargaining?
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HISTORICATL SECTION

To be included for experienced prosecutors, judges and defense attorney

™
R}

Note: Ask only if respondent can tell you about changes in
plea bargaining that have occurred over the last decade or

two. 1In Seattle, New Orleans and El Paso these questions are
not to be confused with the specific questions about the special
new programs in those jurisdictions.

*

1. Does plea bargaining today differ from the way it was
done when you first began working in criminal justice?
(Note: make note here of how many years ago
that was.)

2, (Note: Ask only if he says a change has occurred.)

In your opinion what has (have) been the major cause(s)
of the change?

A. Did any of the Supreme Court decisions regarding rights
of defendants, such as right to counsel, have a substantial
impact on the way in which the plea bargaining was done in
this jurisdiction? If so, which decisions and what was the
impact?

B. What affects did other factors ‘have, e.g., population
. growth, or growth .in size of the prosecutor's office,
.. ete? - ) R R ’.".._« ol . R .-A_? .._‘ o .

‘\; -

3. Do you feel that plea bargaining that is done today is
better or worse; more or less desirable than it was when
you began? If so, what about it was better or worse?

Probe: Is it more or less fair; coercive; hypocritical;

influenced by improper factors such as family or political
connections?

, 4.
€
5.
=
6.
(e
¢
9
| 7.

£

Years ago was there a local plead-them-guilty bar, i.e. private

defense attorneys who did mostly criminal defense work and
pled virtually all their clients gquilty regardless of the
merits of the case? Yes No

Has this bar been either eliminated or greatly reduced or
otherwise substantially changed from what it once was?

Yes No

If yes, what caused the change?

Follow up? (Note: Ask only if there is a public defender
servie). What impact if any did the inauguration or
expansion of the local public defender service have on

the plead-them-guilty bar? '

Il

(Note: Aék only if there is a public defender service.)

If the local public defender service came into existence
since you began practicing in the criminal justice systenm,
could you describe the impact of that innovation on the
way in which plea bargaining was done?

NA
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}Jurisdiction

R ST R B

Interviewer

Interviewee

INTERVIEW SCHEDULE FOR DEFENSE ATTORNEYS

1. Background of Defense Attorney

¢

2.
.
&
-

A.
B.
C.

D.

E.

Name:

Public Defender Private Attorney

Years as attorney:

ﬁave ybu ever been a prosecutor: Yes No
If yes, when and for how many yearé?

Percentage of time now spent in criminal defense work:
Percentage of time'in defense work as privately
retained attorney and as court-appointed attorney:

Do you specialize in any particular kinds of defense

work (i.e., drug cases, drunk driving, etc.)

What do you call a plea bargain or agreement? -(What are the

elements involved in such an agreement and which parties

negotiate the bargain?)

. What is the dominant type of Plea bargaining in your

L 2N

o

oo Lt
d -

jurisdiction?

A. Charge bargaining

B. Sentence agreements
C. A combination of both

Of each 100 cases where there has been a plea agreement

negotiated can you app

roximate the percentage for each type

of plea bargain?

_2_
At.what stages do you become involved in procedures and actions
relevant tO‘plea bargaining?

A. Police investigation

B. Prosecutorial screening

¢. Arraignment

D. Preliminary Hearing

E. Grant Jury

F. Motions

G. Trial

H. Other
(Get specific responses at to exactly what happens

at each of these stages or in between them which relates
to plea discussions.)

Do you contact victiﬁé, witﬂesses, or those police officers
involved in the case? Are such contacts a regular part of
your procedure or do they occur only occasionally? For what
purposes do you see the victims, witnesses, or police? (Defense
attorneys may try to find out how serious the police are about

pushing the case; they may want to find out if the victims are

... willing to back off on insisting upon a prosecution; and

4
@@f
.
I
(
5
0
o
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-

~.witnesses may be questioned to determine just how strong the

‘ case against the defendant may be.)

At what point in the process is contact made with the prosecutor

on the case? Who makes this first contact? What is the

nature of the discussion at this point?

i A .
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How do you obtain information about the case which the
prosecution has against your client? Are there formal
discovery proceedings? Does the prosecutor allow you to
look at the police report and material in his files? Is this
practice uniform as to all defense attorneys? If no, why?

Do you have preliminary hearings in this jurisdiction, and if so
do they serve any discovery purposes? Are there other methods
of obtaining information? In particular, how do you find out

the identity of witnesses?

Do you feel that information you obtain about a case is adequate

fer you to properly advise your client how to plead? If not,

what additibnal information do you believe is necessary and how

do you believe it should be obtained? Is the - information you

do reeeive obtained in sufficient time before the pleading

decision has to be made?

L . Lo o o - « 0w
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Doeés the prosecutor's office screen out or reject cases which =

have serious legal or evidentiary weaknesses? (Try to find out
about the prosecutor's practices in this regard as they apply
to the typical, rather than.unusual or rare cases. We would
11ke to know if certain kinds of crimes or types of defendanfs
influence the screening of the cases. )

Does the prosecutor's office have standards or policies which

govern the screening or rejection process?

A. Does the porsecutor's office accept for porsecution only
cases which in the prosecutor's view are so strong as to

10-

ety

‘result in a conviction if the case went to trial?

B. Does the prosecutor's office accecpt cases which are
not as strong as A. above but which the prosecutor's
office feels are strong enough to get the case to a
jury? (In all jurisdictions, after the prosecution has
put on its case before the jury, the defense can ask
the court to "direct a verdict of acquittal"” or strike -
the evidence presented by the prosecution on the grounds
that the case presented by the prosecution was so weak
as to negate the necessity for the defense to even put on
a case.)

c. Do2s the prosecutor's office accept cases which it believe
would not withstand a motion for a directed verdict of
acquittal, but because of the prosecutor's belief in the

* factual guilt of the defendant, the background of the
defendant, or the nature of the crime, that the office
must accept the case and attempt to get a plea of guilty
to the crime charged or a lesser included offense?

Do you believe the prosecutor's dffice overcharges? Yes No
If yes, why do you believe such overcharging takes_pleceé

Is the overcharging routine in all cases or does it occur

§e~pr1mar11y for certaln klnds of crimes or types of defendants’

ﬁ,What klnd of overcharglng takes place’ (Try to flnd out whether

the overcharging is horizontal or vertical or both. 1In

horizontal overcharging the prosecdtor comes in with a multi-
count information or indictment. In such cases the prosecutor
may agree to dismiss or drop many of these counts in return for
a plea to one or several of the remaining counts. In vertical
overcharging the prosecutor charges a higher degree or the most

serious possible charge which could cover that crime. Here the

prosecutor may agree to have the defendant plead to a lesser included

e




11.

12.

charge, either a felony or misdemeanor).

If there is overcharging in your jurisdiction does this assist
youtin advising your client whether or plead guilty or not
guilty? (Try to find out whether the fact of overcharging makes
it easier for the defense attorney to convince the client to
Plead guilty to a lesser charge on the grounds that the

defendant is getting a good deal).

-

Have you had cases where after an information has been filed
or indictment returned the prosecutor has approached you with
a plea offer, which upon your client's refusal to accept resulted

in a dlsmlssal of the case by the prosecutor’ Yes No

A. If yes, has this occurred frequently or infrequently?

In about how many cases?

B. - Where this has occurred, were you able to ascertain why

“the case was dismissed? (Try and find out whether these

X "-~1nstances occurred where the case may have been. strong ";#;Sg

1n1t1a11y, but where key w1tnesses were no longer avallable
the victim no longer wanted to prosecute, or where key
bhysical evidence would not be admitted, thus rendering

the case so weak as to warrant a successful motion by the
defense attorney for a directed verdict of acquittal. IN
the alternative, try to determine if some of these cases
were viewed by the defense attorney as inherently weak from
the very beginning; but where for reasons concerning the

nature of the crime or the background of the defendant the

prosecutor was attempting to gain a guilty plea despite the

0

13.

0
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basic and inherent weakness of the caée.)

Does the prosecutor's office have specific policies and
standards which attempt to regulate or ccntrol the plea
bargaining process in the prosecutor's office? Yes No
(Polices and standards can mean the same thing, but there
can be policies without standards. For instance, a prosecutor's
office might have a strong policy‘on screening out weakﬁcases

but provide no standards to guide those assistai.ts doing the
screening.‘ Another prosecutor'might have a policy against
Plea bargaining out certain kinds of offenses or defendants,
but not provide specific standards to guide the assistants
dealing with such cases or defendants. Still, again, a
prosecutor might have a policy of centralizing the plea
bargaining process in several chief deputies, but provide

no specific standards to those deputies as to what cases

can be pled out and under what c¢ircumstances.

JIf yes;‘afé the policiee‘or_Staudards'ih writihg? ' 7-_??"3‘

"~y

What aspect of the plea bargaining process do these policies
or standards cover? Are the policies known generally

to the public, to.the defense bar, or just to insiders?
Does the prosecutor's office make an attempt to publicize

the policies or does one find out about them on an ad hoc

basis?

If there are policies and standards, do they affect the

frequency and kind of agreement you reach in negétiating a

[
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15.
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élea with the prosecutor'é office?

If there are policies and standards relating to plea
bargaining in the prosecutor's office, is it your experience
that éssistant prosecutors follow these policies or
standards? Yes No
Do the assistants generally require clearances for
negotiating a piea in cases covered by the policies or

standards?

Where there appear to be no specific policies or standards
is it your experience that assistant prosecutors exercise

discretion in arriving at plea agreements? Yes -  No

Does this apply to all cases, crimes and defendants, or is

such discretion limited to routine kinds of cases?

If no, can you specify what kind of clearances the

assistants need to obtain before consummating an agreement

with you?

. If you had the same casé'before'two different prosecutorsiin

‘this jurisdiction wouid'You‘get virtually the same plea offer?

Yes No
If "No" ask probes:
If "no," how big a difference in the deals might you get?

Please illustrate with any actual experiences?

What accounts for the difference between prosecutors? e.gq.,
Your personal relations with them; whether they are younger or

more experienced, etc.?

¢ 16. A. Is there shopping by defense attorneys for prosecutors in
this jurisdiction? » Yes - No
If yes, how extensive is such shopping and how do you get

() X a change of a prosecutor already assigned or.choose a

prosecutor?’

17.  Is there shopping for judges by defense attorneys in this

. jurisdictién? ' | L Yes No

If no, how is such shopping preventéd?

O If yes, how are such'changes accbmplished?‘

) (Indicate whether or not there are any mandatory challenges

to a judge which results in én automatic change or other

Q . ways in which the ijudge can k;e changed in a particular case.)

Finally, how does changing the judge affect a disposition.or

sentence which may be imposed?

v

Are there generally accepted sentences which are imposed (i.e,

routine deals) when an individual pleads guilty to a particular

B w.;l-,g§im§,”whetherxit be §_misdemeanor or a felony? (The terms to

O %% 07 escribe such sentences may include "market value,® "true value"
or the "worth of the case.” The accepted value or worth of

the case occurs through custom, routine, or specific policies

which inform actors in the system that a particular crime will

generally be disposed of in a routine way. Specific examples

include first offender chargéd with a robbery or burglary where

it is a common garden variety and not too serious which may be

routinely reduced to a misdemeanor. Other examples may exist

in your jurisdiction. We want to know just how widespread

i
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this practice is if it exists for the standard types of

offenses.)
19. How do you evaluate the case against your client? ‘What
factors are important? ( Find out what specific‘factors
are considered: i.e., strength of the evidence in the case,
the seriousness of the offense and possibly other pending
charges against your client, whéther.there'is any prior
criminal record, the background of tﬁe victi and any
witnesses in the case, the victim's attitude, the pretrial

status in any pending cases, or whether or not your client

was on parole or probation at the time of the instant offense).

19.A.Based on the information you obtain can you predict
the probability of conviction should your qlient go to

trial? If "yes," do you tell your client what'your -

e -

prediction is?

’ : . . L. BRI L e R

e

haﬁejﬁéd‘cééesﬂiﬁVdIVidg the following situations =

‘.P¢)‘

what advise do you give your clients?

A. Where the government's case is weak in your opinion
and your client claims he is innocent.

B. Where the government's case is weak and your client
admits guilt.

C. Where the government's case is strong in your opinion
and your client claims he is innocent.

D. Where the government's case is strong and your client
admits guilt.

T R K SV e S ke 1 e ot e
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2l. In what way‘do you advise your client on the issue of whethér

or not to plead guilty?

A. Do you simply lay out the various options available to
him and the possible consequences of such options?

B. Dg you attgmpt to persuade your client of the most
O viable option given all the circumstances and alternative
' options available?

C. Do you strongly insist that a client follow a particular
course given all the circumstances? (Try to find out
if this strong insistence becomes actual arm-twisting.)

}
¢ 21.1. Who really makes tﬁé.final decision és to wﬁéthér ydur
~client pleads guilty or not guilty? (Try to fihd 6ut
(8 ~ whether in fact the client really makes this final decision
‘or whether the approaéh taken by the defense attorney in
any way coerces the defendant into pleading the way the
O | ' defense attorney desires.) |
21.2 Does the advice yoﬁ.give your client depend upon how good
"7 7a deal the prosecitor offers? | Explain. il
R O RS S : S .
23. What affect do the foilowing facts have on the types of
disposition which a case receives in your jurisdiction?
. ,
A. Race of defendant or victim. ’
B. Age or sex of defendant.or victim.
G C.  Economic and educational background of defendant or victim.

Political background of defendant or victim.

E. The type of attorney -- public defender, court-appointed

;5@ or retained, and if court-appointed or retained, whether

e e i e St S o

ey




24.

discussed with the client.

- 11 -

the fee schedule may influencé the nature and scope of
the advice offered'by the defense attorney.
F. The age or experience of the prosecutor handling the case.
G. Community attitudes '

H. Other

In what way do you discuss with yoﬁr client the possible.

sentences which could be imposed, depending on the decision

the client may make on the plea? (Txry and determine whether

the defense attorney describes all options to the client,
parficularly the possibility of more severe sentence should

the client decide to go to trial, rather than plead guilty.
Should the client have a prior felony or misdemeanor conviction
making the client subject to enhanced sentenf%ng under an
habitual criminal act, try-to fiﬁd out if the defense attorney

informs the client of such a possibility should a plea of

guilty be entered.)

' 25. Do you discuss with your clients in any cases possible collateral

consequences which may flow from conviction of a felony?

(Try and determine if the defense attorney is aware of the
range of collateral consequences and whether or not they are
These consequences include losing
the right to vote, losing domestic and marital rights, losing
certain property rights, and the possibility of losing the

ability to retain or obtain a licrense to practice a profession

or occupation.)

R T B Y AT e Rt
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45

Ea

-28.

o s e

_?f yes, how often has this occurred?

;,;Of the case from whlch thlS 1nc1dent occurred and what was

- 12 -

To what extent do you kee? your client informed of the progress
of the case and any plea discussions which may be taking place?
How do you communicate with your client as to these matters?
What particular matters do you consider to be most important

in the discussions with your client?

Have you ever tnld the prosecutor's office that you wouid
rpake all cases to trial unless you got a particular kind of
:Qeal in one case? Yes NO -
Couid you describe a

recent instance?

If no, is there any reason why this tactic has not been

used?
Have any defense attorneys, to you r knowledge, done this
or threatened to do it? If you or any other attorney has

actually done it or threatened to do it what was the outcome

. the reponse of the prosecutlng attorney generally to such

actions or threats?

Do defense attorneys in this jurisdiction ever represent

- more than one defendant in one case where the defendants

are being charqed with essentially the same crime? Yes No

T R L S o S e ey et eemr

e e




29.

30.

31.

.;quality. They thu

- 13 -

Where this occurs do defense attornevs arrange one deal which
covers all the co-defendants? (Trv to find out whether by
agreement with the prosecutor different deals in this one
case may involve all the co-defendants, with the result that
one co-defendant may receive a better deal than another.

In other words, does the arriving at this one general deal

work to the obvious disadvantage of one co-dafendant as over

the othef.)

Is there a cop-out bar in your jurisdiction? Yes No

How extensive is it?

(A cop-out bar involves lawyers‘working on a small fee
arrangement from clientsiwho retain them or who accept a
large number of court-appointed cases where the fee schedule
is low. Such lawyers make their living by rapidly processing
cases under these arrangements énd emphasizing quantity over

s‘plead

ost of their clients fairly quickly.)

EO AR
-

L . ca N
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. B . .

Is it more profitable to Plead clients out in general, rather
than going to trial? (This question does not have to be asked
of pPublic defenders since they are on a salary basis and it

makes no difference whether they plead cases or go to trial.)

What advantages or'disadvantages do you see in plea bargaining?
(List the advantages and disadvantages enumerated by the respondant

and engage the respondant in some discussion of each one mentioned.)

£}

O

*

i

31.

32.

- 14 -

On balance do you feel that plea bargaining is beneficial or
detrimental to the criminal justice process? (Try and find |
out whether the defense attorney believes innocent people
can be convicted in a criminal justice system and whether

the plea process or trial is more likely to result in

innocent persons being convicted.)

What changes would you like to see in the plea bargaining

process in your juridiction? (Take careful notes here and
after they have finished talking you might suggest some
notions, including: 1) whether or not the system should be ‘

made more open and some kind of record kept of plea discussion

- with reasons for an agreement being placed on that record;

2) whether‘or not better means of providing information to
defense attorneys should be devised; 3) whether or not there
should be cut-off time prior to trial after which no pleas

would be accepted.)

o e ca L
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person pled guilty to a crime?
Yes, if "yes," ask 32. A.
No '
32. A. If "yes" to 32, then ask
l. How many such cases do you know of?

2. Please describe at least one and, if you can,

indicate why the defendant did what he did.




¢
33 .

s
34.

¢

; (’ ‘
35.

Have you ever advised a client to accept a plea offer from
a prosecutor even though you believed your client was

innocent? If yes, please explain why?

Do you know of any case where you believe that an innocent
person was convicted at trial? '
Yes, If "yes," how many? I

No

In your opinion which process is more likely to result
in cases of innocent persons being convicted, plea

bargaining or trial? Explain?

i
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Apemx ©

By

-7 - JUDICIAL ROLE AS SEEN BY PROSECUTORS

AND DEFENSE ATTORNEYS

pDirections to Field Directors

1. Answers to these questions go on a separate answer sheet.
Use the extra space on the answer sheets for additional comments,

qualifiers, answers to probes, etc.

2. You must fill out at the top of the answer sheet the names
of 2ll the judges about whom we want information. Use two or more
pages of answer sheets if you have more than four judges.

3. The number of judges per jurisdiction are as follows:

10 felony judges randomly selected (if necessary)

from all judges who dealt with criminal cases in
.the last year (2 years if necessary).

3 misdemeanor judges, randcmly selected from all
. who have original trial jurisdiction over
- misdemeanors. -

Seattle:

All 5 felony judges.

All, up to 5, misdemeanor judges, randomly selected
(if necessary) from all judges with original trial
jurisdiction over misdemeanors.

Tucson:

L

El Paso: 3 felony judges.

All, up.to 5, misdemeanor judges randomly selected
- (if necessary) from all judges with original
trial jurisdiction over misdemeanors.

. New
+ -, - Orleans: 10 felony Judges.
' 3 misdemeanor judges randomly selected from all
. judges with original jurisdiction over misdemeanors.
B Delaware T el . . . )
. County: 10 Common Pleas Judges (including 2 senior judges)

All, up to 5, misdemeanor judges randomly selected
‘from all judges with original jurisdiction over
. misdemeanors

4. Ask the same question about every judge before moving to the
. next question. . e —=

L Ry . e

: 5. These questions should be asked of at least 3 experianced
prosecutors and 3 experienced defense counsel who either have practiced
before the judges discussed, or know about the judges' behavior from
reascnably reliable sources. If any respondent can describe the
practices of some judges but not others, you can use his responses for
the judges he knows and get someone else to describe the other judges.

B i R e pu—
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6. This interview can be done together with or separate from

other interviews with defense counsel and prosecutors.

.o

READ TO INTERVIEWEE:

- In the following series of questions we are trying to learn

-"" about the practices of the individual judges in this jurisdiction

regarding. plea bargaining. The same set of questions will be asked
about each judge in the jurisdiction. Your answers will be held in
strict confidence. We are identifying the individual judges only so
that we can match the perceptions of several respondents regarding the
same judges. Neither your individual answers nor the names of the -

.~specific judges uill be identified in our report for publication.

Lo o - N oy RN
S R - Vo

41; As far as you know, does Judge repreat

(insert name:;

' for each judge) sentence a defendant more severely if he/she goes to
trial rather than pleading guilty?
- (Note:

Put letter on answer sheet. If"

"d" R
answers to probes ) '

put "d" plus specific

4

Can t say.

A ] No, I am fairly certain that he/she does not do that at
',“’;fy - Teast not consciously. He/she does not have a reputation
" for doing so and has never done so or hinted at doing so
in any cases I have observed.

3 Yes, w1thout qualifications. Judge has well-known
V‘;-reputation for sentencing more severely at trial than
ﬁ;for pleas. "Plead guilty, get mercy; go to trial, get
: ;‘Juitice." "You better have a good defense if you go to
3 ﬂ:tr al." - '

!es, w1th qﬁaliflcations. The judge usually or in selegted
cases indicates that he/she will or may sentence more

;. severely if the defendant goes to trial rather than plead.

< b i b Y
1 ——s _...-—d—.

5 "c" or “d"vtn;} ask:

~.,....._.._.... __._..-‘..
v

What rationales does he/she use? (e.g., ABA, perjury; ;
... .  additional information about defendant comes out at §
T fiw 40 trial; administrative necessity; ‘other). 7
" ii, How often and in what types of cases does he/she do é

this? ‘ E

2. If Judge (repeat each judge) does sentence more
severely does he/she have a usual, customary or set "discount" or
differential that he/she gives for pleading; and does this wvary by type
of crime (e.g., 3 years off for robberies, 1l year off for first degree
burglary)°

LI S
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a. Can't say, don't know.
b. No, there is no pattern to his/her discounts.
C. Yes, there is a pattern, (describe on answer sheet).

When it comes to plea bargaining does Judge remain
completely aloof and uninvolved and refuse to have anything to
do with the negotiation process (in any case) or does he have
some influence (Note: direct or indirect) over the negotiating
process (Note: other than his known sentencing proclivities)?

a. Complete uninvolvement -- If a, then skip to question

"

b. Some influence

I will read to you a list of different ways in which judges
can influence negotiaticns leading to pleas. We would like to
know which description best fits the way in which Judge
usually influences plea negotiations. If more than one ’
description fits say so. If none of the descriptions apply,
please describe his usual practice. :

a. Indirect influence. Type 1. Influence is

" minimal; e.g. he won't discuss what he will do )
but he will suggest that the case should be
negotiated. However, the parties feel free to

ignore his suggestion without danger of any

reprisal from him.

b. 1Indirect influence. Type 2. Influence is
strong; e.g. he won't discuss terms but will
suggest the case be negotiated and the parties
know they ignore his suggestion at the risk of
some reprisal, such as being given a hard time at
trial or being criticized.

¢. Indirect influence. Type 3. Influence is
limited to telling the prosecution and defense
whether the deal they have worked out is acceptable
to him and allowing them to continue to return to
him with new terms until he finds them acceptable.

d. Direct participation in negotiations. Type 1.
He will discuss the case and will indicate a specific
sentence; e.g., the number of years, he will impose.
(Note: If "d", ask "Will he stand fast by his first
offer or is it negotiable?"

e. Direct participation in negotiations. Type 2.
He will give a sentence range but not a specific
sentence. .

f. Direct participation in negotiations. Type 3. The
judge will suggest that a proffered charge reduction
be accepted. '

it st

{1

lbf évery 100 negotiated guiity pleés taken by Judge

e

. - 4 =

' ¢. Direct participation in negotiations. Type 4. If
you don't take his suggested nffer (whether it is a
specific sentence or a range) and to to trial he
may take reprisals, e.g., give you a hard time at
trial or other things.

:h;h Other, specify.

about what percentage of them were ones where the judge
exerted his influence over the negotiation process?

(Note: Ask only if judge does participate directly in plea
negotiations.) . .

participates in plea negotiations

When Judge
(i.e., "in court"

how often is this done in or out of court?
means sitting on the bench.

—

a. Virtually always in court.

b. Usually in court (60 - 99% of the time) unless
special circumstances arise (describe)

C. Abdut 50% of the time
d. Usually (11 - 49% of the time) out of court

e. Viritually never in court (less thaq 10% of the time)

——t

(Note: If out of court, where?)

(Note: Ask only if judge does participate directly in
Plea negotiations.)

When Judge _ participates in plea negotiations how
often is a full and complete record of the discussions (at
which he is present) made (i.e. tape recorded, short or long

. hand, or stenograph, but not necessarily transcribed).

a. Virtually always (90% of time or more)
b. Usually (60 - 89%)

c. About half (40 - 59%)

d. Infrequently (1 - 39%)

. @. Virtually never (1% of time or less)

"out of court" means any other place.)
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‘, 8. When Judge participates in _plea negotiations
: will:He-ever negotiate with the prosecutor or the defense
v counsel alone or does he always require that they both be
- present?
a. Both are always present
: b. Judge will see defense counsel or prosecutor
C alone (ex parte)
c. Other, explain. -
9. In cases where there have been sentence bhargains how often does
¢ Judge make his acceptance of the plea contingent
upon nothing coming to light in a presentence investigation
that would make him change his mind about the deal?
a. Virtually always (90% of the time or more)
r b.. Usually (60 - 89%)
c. About half (49 - 59%)
d. Infrequently (11 - 39%)

Virtually never (10%-or iess)

_£.. Other, e:g. special cases

10. In cases where Judge

— . ..y P

rejects a sentance agreement

2 how often will he allow the defendant to withdraw his plea?

a.

b.
J c.

a.

e.
¥ £.
’

Virtually always (0% of time or more)
Usually ( 60 - 89%) | |
Aboutvbélf ( 40 .- 598)

Infrequently (11 - 39%)

Virtually never (1l0% or less)

Other, special circumstances.

. n.‘\

" —————— ...

-

- 11. (Note: Question 11 should be asked only once. It applies to
Qﬁ all judges).
- .
Should judges participate in discussions about possible plea

)

@

&

bargains? Yes No
Why? |

- If yes, what should be the nature, scope and extent of such .
participation? v :




,{ ‘.

1.
2.
I 3.
4.
.
5.
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~APPEMDIA_D

Jurisdiction

Field Director

INTERVIEW SCHEDULE FOR JUDGES

Name:l

Type of Court: Misdemeanor  Felony Both

Number of years as a judge:

Other criminal justice experience, (e.g., length of time,
as prosecutor, defense attorney, etc.)

What is your role in the plea negotiation process? (i.e., when and
- how do you become involved, if ever?) .

(a) ‘ Do you see either the D.A. or defense attorney in chambers?
Separate or together? How often?

(b) Is the defendant ever present in your chambers for plea
discussions? How often?

1}

(c) Will you indicate a specific sentence or a sentence
‘ range? How? What percent of the time?

el L . e EE) - Cee e s .

P T

Do prosecutors and defense attorneys present sentencing
agreements for guilty pleas in your court?

If yes, Why?
If no, Why not?

Can you estimate the percentage of guilty plgas in your court
that are a result of some type of plea bargain?

iR

'

N

Q

O

9. .

lbo

What percentage of guilty pleas in your court involve a
sentence agreement between prosecutor and defense attorney?
(If no percentage is given, ask about the last ten cases.)

If prosecutors make sentence recommendations as part of a plea
agreement do you follow ' them? (Indicate percentage if possible).

Exactly all the time

Don't ever go higher but may go lower than
prosecutor's recommendation.

Will go higher than the prosecutor's recommendatioﬁ
but allow defendant to with his plea in that case.

A:bther (specify).

What is your rationale?

ey 1y Ve
. P mw .
“ e TS

How do you respond if you feel a prosecutor has made an

*inappropriate or unreasonable sentence recommendation?

(Probe: How do you discuss the matter with him? What if
a prosecutor consistently makes unreasonable recommendations?)

i Y

b e e
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11.

12.

13.

14.

15.

-3 -

Do you sentence those who are convicted at trial differently
than those who plead guilty to a given offense?

If yes, what is the rationale for this policy? (e.g., someone
Pleading is showing contrition, first sign of rehabilitation,
saves money and time, etc.) '

To what extent do you differently sentence? (How often, what
type of cases, the amount of differential punishment).

Are there any set differentials? (e.g. for lst time burglars,
a guilty plea would get 1 year and a conviction at trial 2 years.)

.
=

In determining factual basis for a plea, what standard do you use?
That is, how do you determine whether a defendant committed the
crime? (Questioning the D.A., requiring the D.A. to produce evidence
or produce a witness, thoroughly questioning a defendant or his
defense attorney). How do you ensure that a person who doesn't

.commit a crime would plead guilty?)

T

)

16. How do you determine that a plea is both "knowing and voluntary"?

17. Do you ever encourage pleas by defendante? (Do you ever point
out things to a prosecutor or defense counsel that would help
reveal a plea agreement ? What specifically?)

18. Would you accept a plea of guilty if the defendant maintains
his innocence? (Alford situation). Under what circumstances
would you accept or refuse this type of plea?

L e e
19. If you accept Alford pleas'is the:nature and scope of your
inquiry different?
factual basis inquiry.)

(If judge asks what you mean, indicate the

]

piapm——




20.

21.

22.

In your opinion do you think innocent people are ever convicted
in this jurisdiction?

If yes, would it be more likely to be a result of a quilty
Plea or trial? ,

Have you had the occasion to view in your court an instance
of ineffective assistance of counsel? If yes, how did you
respond to this situation? If no, what measures would you
take to remedy it were it to occur? What would you do if g
defense counsel agreed to a sentence recommendation for his
client which has higher than it normally would be for such an

offense, (e.g., agreed to 3 years when 1 year was the going rate)?-

Do you seek the victim's opinion in a plea agreement situation?
If so, describe. How frequently does this occur? How are the
victim's views transmitted to the judge?

e y——
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Do you have the benefit of the police officer's opinion in a plea
agreement? If yes, how do you get it? (Have you ever had a
situation where the police toned down information, for example,

" harm to victim, in order to help get a plea?)

23.

24. What use do you make of a P.S.I. in a guilty plea where there is
a sentence recommendation? (Is it for verification purposes only?
What if the probation officer makes a different recommendation than

the prosecutor?)

25. In what percentage of guilty pleas is the presentence report
waived in guilty pleas as opposed to trials?

4
LI

26. Under the present system of docketing cases can defense
attorney's or prosecutors have a case placed in front of a
particular judge? Can they avoid a particular judge if
desired? If yes, how?

' \
27. Do you think there should be a cutoff date for accepting pleas,

that is, should a defense attorney or client have to decide
whether or not tec plead gquilty a certain number of days before
trial or be forced to have the case tried? Why? What period
of time would ycu recommend?

—
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' Addendum to Judges' Interview ( 28. Have there been any recent changes in either the plea bargaining. ;
‘ procedures in this jurisdiction or in your particular role in 4
- plea bargaining? (Specify changes brought about by statute, j
case law, criminal rules or procedure, or an innovation by an é
. ) - . actor in the system). Have there been, over the last 10-20 {
y 26 A. What 1is your policy on granting continuances? » years, any major changes in the system which have affected plea ;
a O bargaining? How did they come about? What import did those ;
_ changes have? : , .
Is there an upper limit on the number you grant? i
¢ . !
‘7 What if defense counsel is unprepared for trial? Tz o }
18 s I
@ @
)
{
_ 29. What do you see as the major pros and cons of plea bargaining? f
¢ ' ) E
0 i ~‘
C " ;
3 (:' (m)
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; -8 - Jurisdiction
" Interviewer
_ ’ . { . Position/Title/ Responsibility of
30. How much of the plea bargaining procedure should be placed \ S ' Interviewee
( (
' on the record?
a. Discussions where the judge is involved? (none, : POLICE INTERVIEW
: some or all .discussions) .
).. Discussions between prosecutors and defense / . . . -
¢ b attorneys ? Which d?scussions? - 1. Describe your screening process (decision not to pass cases on

to the District Attorney for prosecution). (Probe - How? Is
there a formal review of arrests that includes either legal counsel
for police, a district attorney or other leggl counsgl? What do

: you look for as an indication that a case beir 4 considered should
) : ’ ' ‘ | . ' h T O : be screened out? Are there official/unofficial policies concerning
( | . : - ' cases that should be screened out?) :

“ . : o -
( i
3l. One of the major criticisms of Plea bargaining is that often

there is no impartial third party to examine the evidence of

- the case. That is, judges are not required to look beyond what - ,

is necessary to determine a factual basis for a plea of S ; )

guilty. How would you react to a proceeding something less ttan , : ‘ S .
'C%’ a full trial but more thorough than a guilty plea proceeding, where (@, , (
the state hzd to present some evidence and produce a witness in _ : . : f
order for thkz judge to give a more complete review of the
state's case? - '

"
o

C ' S | ' : : . L - - 2. Are you consulted by the District Attorney before the information/
M ' - - ' indictment is filed? (Probe When? How? Describe).

¢ . ' : | ‘ O

o ~
-~

0 3. Are you approached by the defense counsel at any time prior
: to the conclusion of trial? (Probe - When? How? Dgscrlbe..
Do they ask you to tone down your report or witphold information?
Do they try to get you to agree to a plea bargain or agree not to
object to a bargain?)
D

B T S— |

T




6.

Do you engage in plea bargaining with defendants, that is,

do you try to persuade defendants that they will do better by
pleading gquilty (other than informants)? For informants, do

you have to get permission from the prosecutor before making

a deal? (Probe - nature of plea agreement with informants).

Are you asked to make recommendations or comments about the
nature of a proposed plea bargain? (Probe - Do you make
recommendations? What types of recommendations do you make?
Are there guidelines/policies for these recommendations?

Are there any plea bargaining practices in Fhis jgrisdiction
that have affected police procedures or policies in any way?

v

O

s
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Jurisdiction

Interviewer

Position/Title/Responsibility of

Interviewee

INTERVIEW WITH - .. PROBATION OFFICERS

(Get a copy of standard PSI form with instructions)

(%

Is a PSI required in all felony cases? Yes No

If no, how often is it requested (percent of time)?

Is there a routine waiver of PSI by defendant in

felony cases? Yes ~ No

A. If no, how often is it waived’
(percent of time)?

B. Is this different in guilty plea cases?

" Explain.

—— . . ’

Do you do a different sort of PSI if the defendant has

Pled guilty as opposed to being found guilty? Yes No
Is there an official/unofficial policy or |
guidelines on this? Yes No
Explain.

Is a sentence recommendation required in .

all PSI's? Yes No

A. If no, what proportion of time do you
make a recommendation?

P R T A S
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Explain.

Do you confer with the judge on
sentencing recommendations (per- . Yes
cent of time)

Do you treat guilty plea cases differently
from cases that have been found guilty in

- sentencing recommendations? Yes

How do you arrive at (what factors do you
consider) in making sentence recommendations?

S. Do you know if there has been a plea bargain in a

given case? Yes
A. If yes, percent of time.
B. If yes, how do you know a plea bargain
"has been made (from what sources)?
€, If yes, do you know the nature of the
agreement {(percent of time)?
D. If yes, how does this affect your

sentencing recommendation?

1Y S T A 575 e

No

No

No

I S
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APPEADIX &

"and the defendant received something less.

Jurisdiction

Position/Title/ Responsibility of ;
Interviewee ‘ g

INTERVIEW WITH PAROLE BOARD

What are the basic factors considered by the Parole Board 1n
reaching a parole decision?

Tn..individual cases do you take into account only the offense
for which convicted, or also the circumstances surrounding the
offense (including all the offenses for which he was charged)?

Explain.

If you believe there was a charge reduction in a case under
consideration, do you take this into account in your parole
decision? (e.g., Defendant was charged with armed robbery,
reduced to robbery; with burglary 1 reduced to.burglary 2.

What would you do?)

If you believe there was a sentence agreement in a case under
consideration, do you take this into account in your parcle
decisions? (e.g., the usual sentence for robbery is 10 years,
What would you do?)

i
i
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When considering a case for possible parole, do you normally
receive any or all of the following information:
A. Original cﬁarges (charges dropped)
B. Final charge

C. Whether found or pled guilty

D. Information or recommendation from the prosecutor or judge

If a defendant has pled quilty, do you normally know whether this
is a result of a plea agreement?

If yes, do you know if this was a charge reduction, charge
dismissal, or a sentence agreement?

If no, do you make inferences that there has been a plea
agreement reached if there is no direct statement to that
effect in the file? :

Explain.

If information concerning plea agreements are not available, do
you attempt to acquire this information?

Explain.

2Are there formal or informal parole board policies based on
the type of offense for which the offender has been convicted?

Explain.

0

O

If -two offenders being considered for parole are similar in all

respects, but one had pled guilty for a reduced sentence or charge

and the other had not, would you (do you) take this into account

.in your parole decision? (The other would have i
) on 2 gone to trial
Pled guilty to the original charge without a sentence recommeédation

from the prosecutor.)
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Interviewer

" DEFENDANT INTERVIEW

Fo}low1ng @s a set of suggested questions which you may find
useful in grderlng your interview with defendants. You need not ask
each question verbatim, however, please be sure to deal with the
issues involved.

I am part of a research project conducted by Geor i i

. orgetown Universit
in Washlggton, D.C. I am not a part of the local courts, prison, poliZe
or anything else in this area. All of your answers will be kept in '
complete secrecy. No one here will see your answers or be told about

them. This will have no affect on your i i
3 probation/prison sent
your court cases or anything else. /P ? ence,'

1. Background: Charge(s) :
Sentence:
- Age:

. t
2. kpould youbtelA me briefly about what happened in this case:

3. How did you first want to plead?

4. How did you end up pleading?

5. What kipd of sentence did you think you would get if you
pled gquilty to the charge(s) against you?

{\

£

s

10.

11.

12.

Why did you think you would get this type of sentence? Did

you, in fact, get this sentence?

Did anyore tell you the maximum amount you could have been
sentenced to if found guilty? Who?

If you pleaded guilty to any of the charge (s) can you give me
all the reasons for doing so? (Probe - is that all? Do .you
have any more reasons?)

Do you feel the state's case against you was sound?

How important was this factor in youf decision to plead
guilty to any charges?

When you actually pled guilty in court did you understand the
questions you were asked about the nature of your plea and
the rights you gave up?

.

-

Did your attorney Or anyone advisé you how to answer these
questions?

R AR AR I
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‘@® 13.

o
-

14.
r.
.
‘ 15.
¥ )

16.
e
&t 17.
;Jf ¢

18.

Do you feel that your case was decided before you entered the
plea? : .

Explain.

Did you feel as if you had to accept the bargain? A Why?

Did you think your attorney discussed your plea with anyone?
With whom? What do you think was said? ) _ -

Who first made the decision to plead guilty, you, your

- attorney, the prosecutor, or someone else?

What type of attorney did you have? PD CaP PRI

e e e e
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-“collection'form.

- may not use pen.

cover over numbers in response blocks._

APPeuDIx T
INSTRUCTIONS FOR‘ChSE FILb;INSTRUMENT

There are two items of information that should go at the

top of the page. The researcher s name should be placed

. dlrectly at the upper left hand corner. A 1oca1 I.D. number '

of the case, that is, any number that w111 enable you to

‘identlfy the case in the local Jurlsdlctlon should be

~placed under the researcher S name.

- GENERAL INSTRUCTIONS. Thls is an OP-SCAN data

You must use a No. 2 pen011, only. You

You'may make no stray marks on thlS sheet.

“You .must completely £ill in all response blocks, or completely

You may wrlte only
in those areas above the form calllng for researcher or'
local Case 1dent, or in the sectlon at the lower right-hand

of the form spec1f1ed notes, or, you may.‘lf necesvary,

| wrlte in numerlcal 1nformatlon 1n those’ blocks w1th spaces

prov1ded {for- example, Item 8: Date of Blrth, has six,

blocks 1mmed1ately under the headlng Date of Birth in whlch

you may write this out numerlcally. However, you must flll

in the approprlate numbered response blocks. ) If you make

a mlstake, you must erase your error completely and then‘

£ill in the appropriate response category.

Item 1 & 2. Each case file instrument will be serially

numbered, and will have this number imprinted immediately
You must tran-

under the response block labelad Case No.:

€

o,

st o4

'._,response block, with no headlng, located below and to the'.

BEEOE rlght of the Case No.

M for male,,F for female and UNK for unknown.

' the response alternatlves for race-'

ITS = Spanlsh; OR =

) are as follows:

"with someone of the opposzte sex), UNK

o !
.

:

scrlbe thlS number to machlne readable form by fllllng

in the approprlate numbered response blocks under thls

number. It 1s necessary to f111 1n the approprlate num-

bered response blocks for Case No...on both 51des of the

case f11e 1nstrument. In addltlon, you w111 note a’ small

You must flll 1n thls lsolated

response block on both 51des of each case flle 1nstrument._‘

R

'Item 2.‘-SEX. The three response alternatlves 1nclude

Item 4. RACE: The follow1ng des1gnatlons prov1de

Whlte ’

Or1ental AI Amerlcan Indlan” and UNK

represents unknown. S L

. Item 5. 'MARITAL'STATUS The response alternatlves

SIN - sxngle, MAR =

marrled; "SEP = separated,

DIV = dlvorced, WID = w1dowed; COM-LAW’

(also 1nclude here defendants who 1nd1cate they are 11v1ng

~ - -

unknown.

'

Ttem 6. YEARS OF EDUCATION ' COMPLETED. Categories 1

through 4, 5- 8, 9-11 and 12 represent the hlghest year com-

pleted by the defendant. SOME COL = some college; TRADE

SCH = trade school; COL DEG = college degree; UNK = unknown.

ok b e e S R ISR T e ¢

Black,-f;

common law marrlage '
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e

* £ill in UNK.

’ employment record of the defendant.
‘and housew1ves.
_ students.

.workers.

“Less than G mos. =0,

< ' . R :.‘ ' e

G mos, = | yr

" Item 7. YEARS IN LOCAL RESIDENCE. F111 in the apprn~ o

priate year. If 1nd1v1dual is not a local re51dent flll in ;

response category zero. If amount of time falls between

two categories, fill in the next hlghest year. If unknown,:‘

Local res1dence 1s deflned as resrdlng in the,

jurisdiction.

. Ttem 8. DATE OF BIRTH. Specify the last two digits

of'the month, day and year. If‘unknown, fill in 99.59.99.‘

Item 9. CITIZBNSHIP | The alternatlves are US = United

.States; LEGAL ALIEN = an 111en w1th legal status or re31dency

sta*us ln the country, ILLEGAL ALIEN efers to those who

have unlawfully entered and malntaln resrdence 1n the Unlted

and UNK represents unknown.

States, I1f defendant was born _i“

vin the u. S., he is a U. S.\c1tlzen.'.'

-‘Item‘lO. EMPLOIMENT. Here we are'concerned with the

FULL TIME refers to

';full time employment, and 1ncludes both  full tlme students,

PART TIME refers to regular employment
.althouqh:on a less than_full tlme bas1s, and‘part_tlme
UNEMPLOYED is’self—explanatory. jIRREGdLAR

refers to‘sporedic, part time employment'including mlgrant

UNK = unknown.

Item 11. LENGTH OF CONTINUOUS EMPLOYMENT. Here we

are concerned with the period of time for which the defend-

K («‘

s T

¢

O

e e s S

i xposxtlon.

‘.perlod of t1me may span several )obs.

,‘«of that 30 day perlod.‘.
‘ fill in UNK.

'employed, flll ln NA.

"\f Item 12.

-cllnlcian be entered 1nto ‘the record.

in the case flle,

.that there 1s no record of mental lllness,

. B . . . L.
...-,'.. . . . - ‘-.

ant has been regularly and contlnuously employed. Ihfs

The cruc1al 1tem is

"wbether or not there has been a break of more than 30 days |

'of unemployment between the present p051tlon and the prev1ous

If more than 30 days, compute tlme from the end
If the lnformatlon is unknown,
If the person is unemployed or 1rregulanly

ﬂd,‘ - Ve
If the tlme fdlls between two cate- .

‘gorles, flll 1n the hlghest of the two. .

_t

IS THERE A RECORD OF MENTAL ILLNESS. This

item pertalns to an y comments or wrltten statements by *he
' police or prosecutors regardlng problems of mental 1llness.'

A‘Hospltallzatlon for mental 111ness is not a necessary condl-j

tion nor is 1t necessary that any forma1 dlagnosls by a
If thert is nothlng

£i11 in NO. If'there are any comments

suggestlng there is a problem 1n this area,flll in YES.

.If there is an afflrmatlve statement in the case flle

frlleln.NO.

) Item 13. IS THERE A RECORD OF DRUG ABUSE. Thls ltem L

,4perta1ns to an y comments or wrltten statements by the pollce

or prosecutors regarding drug abuse. It is not necessary

.that a formal commitment to a drug program have been made.

If there is nothing in the case file, fill in NO. If there

are any commentg suggesting there is a problem in this area,

o

©

"
‘(' -
s




fthis area, flll 1n YLS.

. excluding the arrest for instant offenses.

f111 in YES. If there is an affirmatlve statement in the

case file that there is no prev10us record of drug abuse,

£i11 in NO. If the defendant has two or more prev1ous

‘.conv1ct10ns for drug related offenses, excludlng marljuanaf

flll 1n YES The fact that the defendant was arrested on

charge for the instant offense 1s not enough to constltute .

" a record of'drug abuse.

‘s
.

‘ltem 14.‘ IS THERE A RECORD OF ALCOHOL PROBLEMS. This

item pertalns to y commentu, wrltten statements by the

pollce or prosecutors regardlng problems in the aforementloned

area. If there is nothing the the case flle flll 1n NO.

-If there are any comments suggestlng there is a problem in

Tf there is an afflrmatlve state—

ment in the case f;le that there 1s no record of alcohol

problems, £ill 1n NO. If the defendant has a record of two

or more conv1ctlon dlrectly relatlng to alcohol problems,
e. g., DWI (driv1ng whlle 1ntox1cated) or drunk & dlsorderly,'
etc., f111 1n YES.' Statements 1n the pollce rap sheet

indicating that the defendant had a few drlnks would not

. constltute a record of alcohol abuse.

.Item 15. PRIOR FELONY ARRESTS. Indicate here 'the

total number of previous feloney arrests,‘that is all arrests

- If absolutely

no mention is made of prior felony arrests, fill in UNK.

T P e}

o e

»

U

¢

e

<

%

K retord 1t as a mlsdemeanor under ltem 18. '

.-conv1ctlon.

S the case flle statlng that there are no prlor felony con-'-

. regardlng any convxctlons f111 in UNK.

‘THE INSTANT OFFENSE.

L4 1}
Y e v .
' . . v L
sy

If there 1s an afflrmatlve statement 1n the case f11e

stating that there are no prlor felony arrests, f111 in

'1‘“0" . If the arrest record 1ndlcates that there are pre-

v10us arrests but you cannot determlne whether 1t was, ‘a

.:"

felony or mlsdemeanor, assume 1t to be a mlsdemeanor and

. R .A‘-;

:Item 15._ PRIOR FELONY CONVICTIONS.. Indicate here only |

o those felony charges Whlch resulted 1n some form of felony

If there 1s absolutely no lnformatlon 1n the

'case flle regardlng felony conv1ct10ns or lf there are cases

still pendlng, 1nd1cate UNK. Tf there are several arrests

. for which conv1ctlons for some are known and Some are unknown,

count only the numeber of known convrctlons and do not

score unknown." If there is an afflrmatlve statement in

R

v1ctions or arrests f111 in "0" If there are felony
arrests spec1f1ed in the case f11e but no lnformatlon

If there are felony

arrests speczfled in the case flle and some lndlcate a

convictlon for a felony whlle others show no dlSpOSlthn,

. fill in the number of recorded conv1ctlons.

,Item 17. FELONY CONVICTIONS WITHIN 5 YEARS PRIOR TO
Clrcle only the number of felony
conv1ctlons which occurred within a f1ve year period from .

the date_of arrést’ of the instant offense. If there are

AR




K3

&

'_'priOr felony convictions, fill in 0.°

'demeanor arrests, £ill in UNK.

it to be a misdemeanor.

felony convxctlons llsted In the case flle but no date is
spec1f1ed, flll in UNK.
within this period but no 1nformatlon regardlng felony
convrctlons, £i11 in UNK, but if there is- 1nformatlon for
If'there is an afflrma—

some, count those whlch are known

trve statement in the case f11e statlng that there are no

Item 18. ANY PRIOR MISDEMEANOR ARRESTS. Indicaté

”here the total number of prev1ous mlsdemeanor arrests,

that 1s, all arrestsexcludlng the arrest for ‘the 1nstant

offenses. If absolutely no mentlon 1s made of propr mls-

If there is an affirmatlve

--statement in the case flle statlng that there are no prlor

misdemeanor arrests, fill 1n30. If the- arrest record

"indicates that there are previous arrests but you cannot,

determine whether it was a felony or misdemeanor, assume

Item 19.

ANY PRIOR MISDEMEANOR CONVICTIONS. Indicate

.. here only those misdemeanor charges which resulted_in some
form of conviction. If there is absolutely no information

. in the case file regarding misdemeanor convictions or

if there are cases strll pendlng, indicate UNK. If there
is an afflrmatlve statement in the case flle statlng that
there are no prior misdemeanor convictions 1nd1cate so by

filling in 0. Tf there are micsdemeanor arrests specified

e ot gt 8 e e o

1f there are felony arrests 1lsted

4

“tions, fill in UNK.

number of recorded dlSpQSltlons.-’

demeanor convictions, £ill in Or

!

-in the case flle but no. 1nformatlon regardlng any convic-.

If there are mlsdemeanor arrests spec1-

‘fied in the case’ flle and some 1nd1cate a conv1ctlon for a

o

mlsdemeanor whlle others show no dlsp051tlon, flll 1n the i&.

Item 20 MISDEMEANORS CONVICTIONS WITHIN 5 YEARS PRIOR
TO THE INSTANT OFFENSE. F111 in only the number of mls-'
demeanor convrctlons whlch occurred w1th1n ‘a flve—year
period from the date of arrest for the 1nstant offense.‘fi
If there are mlsdemeanor convrctlons llsted in the caselr

f11e but no date is spec1f1ed, f111 1n UNK. If thereere

misdemanor arrests llsted w1th1n thlS perlod but no 1nfor-
.mation regardlng misdemeanor conv1ct;ons, £ill in UNK,

but if there is information on some convictions, count the

ones which are known. If there 1s an afflrmatlve state—

ment in the case flle statlng that there are no prlor mls—

A‘.;l
B

-Item'21l.fJﬁVENILE RECORD. If there is anythlng in’ the

-case file 1nd1cat1ng that there are prev1ous Juvenlle arrests

or oonvxctlons, flll in YES. If none, flll in NO.

"
-

Item 22.° POLICE CHARGES FOR INSTANT OFFENSE. ‘There
may be several charges listed in the case files. We want

you to list on our code sheet in order of descending

‘'seriousness each of the felony charces up to the first

]
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‘appended to these lnstructlons.

'the flrst f1ve.:

.approprlate space on the code sheet.

'.Aenter mlsdemeanors as code 99.

',whlch should be Jncluded in the prosecutor s file.

T

five. To do thlS you must use the spec1ally prepared llSt

Locate the charges that

are lrsted in the court flles on our (Georqetown) rank

order sheet. Then for each felony charge,' ter the George-
town code number (two’ dlglts) onto the code sheet in order '
of descendlng serlousness (1 e., smallest numbers'flrst).'
If there are more than flve felony charges, enter only

If there are multlple charges of the same

:offense repeat the same Georgetown code number 1n.each

Do not enter mls-

”~demeanors, unless all more serlous cnarges have been"

entered. If all f1ve charges have not been fllled w1th

more serlous offenses, and only mlsdemeanors are left,

All charges whlch are not

115ted on the spec1ally prepared rank orderlng of quenses
. "‘-r: ‘.',

‘are mlsdemeanors, i. €.y 1f you don t flnd it ongthe 115t i

. -,-r

lt 1s ‘a mlsdemeanor. Note:

demeanors are 1nc1uded (because thelr penaltles are for

more than l year) .

for the instant offense and there are a total of less than‘

Y

flve, f111 the remalnlng response blocks w1th codéﬁﬁh?

Item 23. TOTAL NbMBER OF POLICE CHARGES IN THIS CASE.
Count each of the police charges 1lsted on the rap sheet,

Indl-

cate this number including ;cth misdemeanors and felonles

~

¢
an i) e
7

In Pennsylvanla,qsome mls-‘Tﬁﬁyﬁﬁ*

If you have entered all pollce charges ,f;.

&

o

o,

e

&

€

L.

‘ioffenses.
:fllllng ln YES.:

'.z:the response category UNK.

-from a prev10us offense, flll in YES.

in the record regardlng this, flll in NO.

HaigrRmtherabin oo

1n a two-dlglt number (e g., 01, 02, etc ) 'If the total '*:f.f ‘EB

f-number of pollce charges in thlS case is unknown, enter 99.

¥

Ifem>244’ DATE OF ARREST FOR INSTANT OFFFNSE. Indlcate

"V”the numerlc month day and year for the offense or set of

offenses for whlch the 1nd1v1dual is currently belng processed.y.

n.If date of arrest for lnstant offense is unknown, enter

Cleweseg. Lt

’“Item 25. CHARGES PENDING IN OTHER CASES. In thls.

"COlumn 1nd1cate whether or not the defendant has charges _:"

pendlng agalnst h1m other than the 1nstant offense or

That 1s, 1f there are ex1st1ng outstandlng

fwarrants for arrest on the defendant, or there are’ open o . ‘!’

cases resultlng from previous offenses, specify this by

If the record 1nd1cates that there are no

.~;pother felony charges pendlng Spe01fy thls by fllllng 1n ‘l,..w

*NO.J If therels nonentlon of charges pendlng, flll 1n'”1;ffjﬁ,;;l

Yoot

s

P UL
e ,.

“Item 26. PROBATION/PAROLE/PRETRIAL RELEASE.. if a , %"

defendant at the time of the instant offense was on pro-

.ibatlon, parole or any other form of superVISed release e

If nothing 1s stated

If the’ defend-

ant was awaiting trial on another offense, and was on

bail at the time he commltted the i.nstant offense, fill .

in YES.
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L or arrest sheet from the policefdepartment.

the date the case was under control of the prosecutor s offlce.
;,example, if there is ‘no date to spec1fy that the case was recelved by
5.the prosecutor you mlght want to 1nd1cate the date flled by the

A prosecutor.
1screen1ng and then returned to the pollce departnent then returned back
“'to the prosecutor 1nd1cate the date that reflects the fact that the

i recelved by prosecutor is unknown,‘enter 99 99 99.

.;Indlcate the month, day and year of thls first appearance.

be called

1number of other things.

~:.date of flrst appearance before 3ud1c1a1 offlcer is unknown, enter

', 27. DATE OF CASE RECEIVED BY PROSECUTOR..._ In_d.i_cate‘ the
month, day and year that the prosecutor;receiued‘the'charée'sheet
l . If there lS no date
recorded as to when the record was recelved by the prosecutor S

offlce, 1nd1cate the earllest date you can flnd in the record show1ng

For‘

In thls case spec1fy both the date and the fact that
thls date was for the f111ng of the case., Then use thlS system for all'

cases; In 51tuatlons where the case may be 1n1t1a11y recelved for

prosecutor accepted the case for prosecutlon. If the oate case

£28; DATE OF FIRST APPEARANCE BEFORE JUDICIAL OFFICER.
It may
arrargnmentf 1n1t1a1 appearance" "flrst settlng" or a
The 1mportant p01nt is that it is the first

time the defendant appears before a member of the 3ud1c1ary 1f the

99 99 99.

'Ifem 29. TYPE OF PRETRIAL DISPOSITION.' Thls refers to the

(e ‘
action the court takes 1n determlnlng the rellablllty f the defendant
?ﬂ,to appear ‘at trlal.

i _The first category lS CASH BOND AND RELEASED whlch means that the L

¢ ' court set bond and the defendant was able to post the bond and be
f,‘released. CASH BOND BUT NOT RELEASED means tne court set the amount
Vof the ball bond but the defendant was, unable to ralse the money and
) 'therefore was not released. ROR means. release on recognlzance. CR yf
' standa for condltlonal release and means that the person 1s elther
turned over to a thlrd party who 1s respon31b1e for hls re- appearance
in court or the court 1mposes certaln condltlons whereby a publlc
.off1c1a1 or. prlvate c1tlzen must agree to oversee the persor untll.

o trlal date.- BAIL 'DENIED should be fllled 1n in cases where the .
court refuses to set ball and holds the person ln conf1nement.‘
Flll in UNK in 51tuat10ns where there lS no mentlon of the type‘ '

o

() - -of bail set.

-t . ' .: £

DATE OF INDICTMENT/INFORMATION

..‘ - ,....

'yito prosecute the uefendant.; The 1nd1ctment is a risult of ‘a grandv'

. S Amate

Jury hearlng whlch has resulted in a "true blll" fﬁat 1s the grand
:Jury found that there was sufficient ev1dence for the state to

Aproceed in prosecutlng the defendant. Spec1fy the month, day and
year of the indictment if it is in the record. ,In some jurisdictions

‘- the state may proceed either by indictment or information.

U " s e P, RO e b
YA e 4 . 5 N

Dlsp051tlon w1ll elther be conflnement or release.'

Anglndlctment 1s a;; o

-~

An information |
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is a‘formal charge with which the defendant will be prosecuted by

the state. It is used in lieu of a grand jury.indictment. It w111{

'.Aspecify any and all charges that the state plans to proceed on‘

'against'the defendant. If the state proceeds on an. 1nformatlon.'

'rathér'than an 1ndlctment 1nd1cate the month day and year of the '

.hl'information. If there 1s no data lln the flle 1ndlcat1ng elther

xthe date of 1nformatlon or 1nd1ctment enter 99 99 99

‘~A31,~ CHARGES ON INFORMATION/INDICTMENT. ' There may be i

several charges llsted in the case flles.’ We want you to llSt on our

| code sheet 1n order of descendlng serlousness each of the felony

| charges up to-the first flve. To do thlS you must use the spec1a11y

yprepared list appended to. these 1nstructlons. Locate the charges that
are listed in the court f11es on our (Georgetown) rank order sheet.

Then for each felony charge, enter the Georgetown code number (two

. digits) onto the code sheet ln order of descendlng serlousness (i.e.
smallest numbers flrst). If there are more than flVe felony charges,,

Tﬂ'enter only the flrst five. 1If- there are mult l charges of the same_

offense repeat the same Georgetown code number in each approprlate
space on the code sheet. Do not enter mlsdemeanors, unless all

more serious charges have been entered, in that case, enter 99

for misdemeanors or other charges. All charges which are not

listed on the specially prepared rank ordering of offenses are -
misdemeanors, i.e., if you don't find it on the list it is a mis-

demeanor. Note: In Pennsylvania, some misdemeanors are included

s

0, :;cﬂ,\ﬁ{&w

O

o

0.

i

O

(because thelr penaltles are’ for more than 1 year ) If after
hav1ng entered all charges on the 1nformatlon/1nd1ctment, there E

are response blocks left unfllled, enter OO.

~32. TOTAL NUMBER OF COUNTS IN INFORMATION/INDICTMENT.‘..
Indlcate here every charge (and number of counts) both mlsdemeanors':

‘and felony llsted on the 1nd1ctment or 1nformatlon. Use two columns '

- 1nd1cat1ng the total number (e g., 01 02...12, 13, etc )

b Item:li& 2., CASE NUMBER.f Each.case flle.lnstrument w111‘be CT‘
serlally numbered, and w1ll have this number 1mpr1nted 1mmed1ate1y
under the response block labeled Case No.. You must transcrlbe
thls number to machlne-readable form by fllllng in the approprlate
numbered response blocks for Case No. on hoth 51des of the case mif ‘E’
file 1nstrument. In addltlon, you w111 note a small response'

block, w1th no headlng, located below and to the right of the

~Case No. You must flll 1n thlS 1solated response block on both

-

51des of each case f11e 1nstrument

havxng been.entered by the defendant. ) IndlcateEGhILTY 1f the"
defendant pled gullty, NOT GUILTY 1f the defendané dld not enter |
a plea and the court entered one for hlm or the defendant entered o
a not guilty plea. Flll in the response category NOLO 1f a defend-
ant pled nolo contendere that 1s, d1d not contest the charges

(this is equlvalent to a guilty plea) ‘Or £ill in UNK if there

is no record of a plea other than the final disposition.

..']d..
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General Instructions

Every question on the form must be answered: None must be

left unanswered. Many questions have a UNK (unknown). It is essential

that each question be answered by the appropriate response. The

appropriate response should be circled. Never circle more than one

answer per question.

Specific Instructions

1.

JURISDICTION -~ The appropriate number should have been circled

before You receiwthe form. If it is not, point this out to tha field

director. ’ , . ‘ Lo e

2. TIME PROCEEDING BEGAN ~-- In general the . ‘oceeding Wlll

actually begin when the defendant, usually accompanied by counsel,
and the representative of the prosecutor s office, stand up in front
of the bench and the defendant enters a formal plea of gUilty to
formal charges which have been made against the defendant. This
means there has either been an information or indictment (for felony

charges) or a complaint in the case of a misdemeanor in misdemeanor

court. In general the court may read’ the‘indictment or have the

indictment or charges read to the defendant before the court asks e
how the defendant will plead to the charges. This will probably
be. the real beginning of the proceeding. Different jurisdictions

may have different aspects of how the proceeding begins. It is

incumbent! upon the court observers to become familiar with how

different judges actually begin the proceeding.

Ci

G

O
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3. TYPE OF COURT -- In many jurisdictions there are separate

courts to handle misdemeanor and felony cases (misdemeanor is usually
defined by a penalty of up to 1 year and felonies by more than a year
of pOSSlble imprisonment). In some jurisdictions there is a unified
conrt system of courts which handles both felonies and misdemeanors. In
such systems they may break the court down into divisions; felony and
misdemeanor divisions. 1In many jurisdictions the initial appearance
of people charged with felonies may bes in a misdemeanor court and a

-~ |

person " initially charged with a felony may plead guilty to a k

~

misdemeanor in that court o) the entire case would be handled in a

misdemeanor court. Thus a court which processes only misdemeanors o

will be coded as’'a misdemeanor court. A couxrt which processes felonies

alone, and With no misdemeanor Jurisdiction, would be coded as a felony : ;

court. Finally, a court which is basically a court of felony

jurisdiction but which can also process misdemeanors would be coded

as both.
4. NAME 6% JUDGE - The name of the judge is important since

we Wish to deterrune whether or not different judges conduct this in

court superViSion differently or whether one judge conducts the proceeding

differently for different crimes. | . ' ' X

5. TYPE OF DEFENSE COUNSEL -- PD -- “Public Defender; CA --

| .UNK -- unknown. There is ?

court appointed; PRI -- private retained;

some reason to believe that the quality of representation of a
defendant may be affected by -the kind of defense counsel involved in

the case. We wish to ascertain whethar the kind of in-court judicial

supervision is affected by the nature of the defendants' representation.

It may be difficult to ascertain in all cases the type of defense

counsel.

R S T R S e T

If you cannot learn the type of defense counsel from
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merely observing the proceeding some attempt should be made through -
the court clerk or bailiff to determine the nature of defense counsel
if this can be done conveniently. If this proves too difficult

circle UNK.

6. CHARGES TO WHICH DEFENDANT PLED --

" We want the observer to

wnite in there the final charge as ascertained from hearing the
proceeding, (i.e., burglary, robbery, larcency, shoplifting, etc.).
I The charge to which the'defendant pleads may be different (usually a |
lesser charge) than that orlglnally flled by the prosecutor. If youAhave
trouble hearing just what it is,we ask that you get to know the
(¢ approprlate clerk well enough so that you can find out exactly-what;'
charge was involved in the plea. The crime to which a defendant pleads

may be important in that the hatute and scope of the proceeding could

( @ change dépehding. on the seriousness of the crime.

7. SETTING FOR PROCEEDING -- " In what context and under what

circumstances the court goes through the proceeding nay impact the
effectiveness and thoroughness of the in court judiciai supervision
of the plea bargaining process. - The nature, quality and.scope of the
court effort in this regard may be profoundly affected. Obviously
some generalized statements to\a group of defendants in the audience
is quite different from specific questions addressed to an individual
é(* defendant before the bench. The judge may have the defendants enter
the jury box for the proceeding, bring them before the bench in a.

group, or treat each defendant individually..

8. NATURE OF LITANY -- Tha word "litanv" is taken from Suoreme

| Court.ooinions describing and analvzina the cuestions asked of the
defendant bv the judce in attemotina to exercise formal in court
suoervision over the pblea barcaining process. In general it will

begin after the‘person has pled guilty. In many cases the court g

fa!

will go through this litany even though imposition of the sentence . %
will be deferred until a ptesentence report is prepared. In such
Oy a case‘the.court may say that the sentence to be imposed may.be i
conditloned upon the results of the preeentence report. - But whether
sentence is 1mposed 1mmed1ate1y or deferred untll a presentence report’
) is prepared, the litany will usually occuy after a plea of guilty has :k
entered by the_defendant. .
:The order of the litany may not follow the specific order of
(1@' the in Court Observation Form. But once the litany begins the judge will
probably go though the various questions and complete the litany - é

without interuption. You should observe a judge go through this

e litany several tlmes before attempting. to flll out the form.. leferentk
judges may have different 1diosyncra51es and some famlllarlty with.the

Judge may be necessary before attﬂmptlng to assess just how the v o f
lltany is conducted.

leferent judges will handle the litany in different ways and

an individual judge may vary the proceeding, perhaps depending on the

crime. Many judges have a script which they use to read to the defendant §

(ORAL STANDARD). They may either read from the script or refer to it
as they go along. Other judges may rely on their generalized knowledge

4 , : .
° of the law and go through the litany without any script (ORAL INDIVIDUAL).

T R
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these rights circle the appropriate category.

+

Some juddes may have memorized a script and obviously be repeating

something they do over and over again. This would be characterized

as ORAL STANDARD. Where their appears to be a clear departure from a

. rote recitation, a more spontaneous recitation should be characterized

as ORAL INDIVIDUAL. In some jurisdictions or courts a form maylbe
given to the defendant to read which spells out the litany in writing
and the defendant may actually read‘it right there in court'(READ BY
DEfENDANT) In yet other Jurisdictions or courts this form may be
given to the defendant to sign Without any apparent reading of the..
litany by the defendant in court (SIGNED) It is possible that in some
cases there may be no litany and no signed form, in which case NONE

wogld be circled.

i e e

9. WHO RECITED CONSTITUTIONAL RIGHTS OF DEFENDANT -- When a

peison pieads guilty there are a number of constitutional rights
which are waived, most notably the right to trial and the right to
remain silent and not incriminate oneself. One purpose of the 1itany
is to determine whether or not the defendant understands the rights
which are being waived. In general the court williprobably go
through the list of rights. Bnt it may be that in some cases others

may actually question the defendant~in court concerning his understanding
of these fights and the fact that they are being waived. If other

actors, namely the prosecutor or defense attorney actually recite

If more than one actor
recites these rights circle MUL (multiple). In such cases never
‘circle more than one answer per question --"circk'iUL. This same

pattern of responses appears in questions 11,13,14,17,18,20,22,23 & 25.

A ——
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10. WHICH OF THE FOLLOWING CONSTITUTIONAL RIGHTS WERE RECITED -~

As indicated above, the right to have a trial and the right to remain

silent are oritical rights guaranteed by our Constitution. The right

to ponfront adverse witnesses and subject them to cross examination at
trial is a right flowing from the nature of theltrial itself. Thus
they are frequently rights recited as part of the litany. Other

rights may also be recited, namely the riéht to have the court compel
the production of any evidence and the attendance of ﬁitnesses in the
defendant s behalf. Finally, a right which'is not necessarily " .
constitutional in nature, but which is waived in many jurisdictions,

is the.right to appeal the conviction.

11. WHO ASKED DEFENDANT IF HE UNDERSTOOD THE .RIGHTS HE WAS

GIVING UP -- This is basically a follow-up to question 9. In

general the pefson reciting the constitutional rights will probably

asks if he understands the nature of those rights and what it means

to Waive them. But if more than one actor participates in this

part of the litany we would like to know who Speclflcally said what

to the defendant.

l12. WAS IT NOTED THAT DEFENSE COUNSEL EXPLAINED THE DEFENDANT'S

RIGHTS TO HIS CLIENT -- In some cases the judge may rely upon defense

counsel to =xplain rights relinquished by the defendant rather than going
through the litany personally with the defendant in court. In such an
eventuality the judge may ask the defense counsel if defense counsel had

explained the rights to the defendant.

FACTUAL BASIS

Because of advice received, pressures or some form of coercion

on the defendant to plead guilty it is essential that some independent

e
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EVIDENCE --

LR R

judgment be made to ascertain whether the defendant is pleading to a

crime hé had not in fact committed. In‘establishing this factual
basis a nu@ber of different kinds of questions may be asked of the

‘defegdant which wouid establish to the satisfaction of the judge that
the defendant probably committed the crime. Numbers 13-16 are

questions which may be asked to establish such factual basis.

13. WHO AEKED DEFENDANT IF HE WAS PLEADING GUILTY BECAUSE HE IS

IN FACT'GﬁILTY -= This is the most elementary question which can be

asked of the defendant. By itself it may not establish a real factual

basis, but it will elicit an affirmative or negative answer from the
defendant concerning commission of the crime. In general the judge
will probably ask this gquestion. But we wish to determine whether

other actqrs.(prosecutor or defense attorney) asked this question.

SN

Tat .

D)

14. WHO ASKED DEFENDANT) ADDITIONAL QUESTIONS REGARDING THE

OFFENSE BEHAVIOR -- This involves more than merely asking the

defeﬁéant if the defendant is in fact guilty. It could involve
specific questions of the defendant concerning the circumstances
surrounding the crime and constitute an effort to more specifically
establish the factual basis of the commission of the crime and the

defendant's participation.

t

15. DID THE PROSECUTOR SHOW OR REPORT SOME OF THE STATE'S

This represents a further step in an attempt to establish

O

)

'8

)

o
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factual basis by having the prosecutor at least outline some of the

basic facts which indicate commission of the crime by the defendant.

The prosecutor might also conceivably have some physical evidence which

migﬁt relate to¢ ﬁhe crime involved and which might tend to support

the state's allegation of guilt.

16. DID THE STATE PRODUCE AT LEAST ONE WITNESS --—

This would

involve the appearance of an individual who would be a w1tne§sA1f

the case were to go to trial. The jndividual may be sworn in or

) ‘ ! L] « !- >
remain unsworn. Frequently such a witness would bg the arresting

or investigating officer, but it could be any other major witness

who could provide the court with more substantial evidence indicating |

factdﬁl guilt by the defendant. It could involve a formal hearing

with Questions by the prosecutors and possible cross examination by

the defense attorney. This might occur in_those situations where

the defendant asserts innocence, despite entering a.plea of guilty.

v

KNOWINGNESS AND VOLUNTARINESS OF PLEA -

A guilty plea will not be accepted by the court unless the

judge believes the defendant understands the nature of the charges

aﬁd the proceedings involved in accepting a plea, what the implications

of a guilty plea are in terms of the sentence which can be received,

and believes that the piea is made voluntarily and freely by the

defendant without any pressures or coercion to make such a plea.

Numbers 17-26 relate to the jssues of knowingness and voluntariness

of the guilty plea.

17. WHO EXPLAINED THE CHARGES TO THE DEFEUDANT -- An explanation

of the charges could involve one of the actors talking to the defendant

AL
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and expiaining just what the nature of the charges are in terms of

the various facets and elements of the:crime, the allegations concerning
the  defendant's participation in such crime, and how such activities
aré“prohibited by law. It could also involve a reading of the
complaint, information or indictment which explains in legal langnage
just what charges are involved. | o |

To understand the nature of the charges the defendant should be

aware “0f thespecific elements of the crime constituting the charge

‘so that the defendant can intelligently_plead guilty or not guilty.

By elements of the crime we mean those facts and c1rcumstances,

whlch taken together, constitute the crime.

©18. ‘WHO ASKED THE DEFENDANT IF HE UNDERSTOOD THE NATURE OF

THE CHARGES ~-  Here there may be questions asked in addition to

those raised in the previous question which.go to the defendant's
understandinglog the particular charges. For instance an
explanation of a charge of perjury might involve the fact that
a person lied under oath. To delve into whether orrnot the
defendant understands this charge the judge or some other actor |
would have to ascertain that not only did the defendant iie under
oatn;'but that at the time he lied, he knew it was a lie. Thus,
if a defendant lied under oath, but at the time of the lie believed
it was the truth he could not be found guilty of perjury. Unless a
defendant had been adequately apprieed of the peculiar nature of
the perjury charge the defendant could well admit to factual quilt
without fully understanding what is required to sustain a charge of

perjury.

T o S e e et
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was not treated in an open manner by actors in the system.

- o

1. WAS IT NOTED IF THE DEFENSE COUNSEL HAD EXPLAINED THE

NATURE OF THE CHARGES TO THE DEFENDANT -- It is possible that a

judge micht rely on defense counsel to explain the charges and
determlne 1f they were understood by the defendant. Thus the judge
mlght note that the defense counsel had explained the nature of the
charges to the defendant or might ask defense counsel if he had

in fact done thls. An affirmative answer by defense counsel w1thout
further follow—up by the court would 1nd1cate that the Judge belleved

the defendant understood the charges suff1c1ently well, thus not

requlrlng any f{urther exploratlon of the issue.

20. WHO NOTED THAT A PLEA AGREEMENT HAD BEEN REACHED ~-- If

some scrt of plea agieement had been reached prior to formal entry
of the Plea by the defendant in court thls will ordlnarlly be noted
or entered into as part of the process by one of the major ‘actors.
We 51mply want to know here whether or not the prosecutor explained
the agreement to- the judge or whether the defense attorney or both
epoke of the agreement before the judge; If an agreement has been

reached and the judge was aware of it it may be possible that the

judge would note the agreement during the course of the proceeding.

“21. IF THERE WAS A PLEA AGREEMENT, WHAT RECORD WAS MADE OF IT ——

We ask questions 20 and 21 because only a decade ago plea bargaining
There were
few rules, if any, which.governed plea bargaining and it occurred under
the table and out of sight. Thus a routine question was whether or not
any promises had been made to the defendant to encourage a guilty plea.

The routine answer used to be that no promises had been made, despite

- the fact that frequently an agreement had been reached between the

i
i
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prosecutor and defense.

In the nid and late 60's several groups (American Bar Assocation
and, President's Commision on Law Enforcement and Admlnlstratlon of
Justice) addressed the problems of plea bargaining more openly. The
President's Commission called for standards and the American Bar
Association issued a set of standards governing guilty pleas. These
standards justified the practice of plea bargaining and attempted to

brlng them out into the open, subject to judicial superv151on.

The Supreme Court of the United States subsequently endorsed

: plea bargaining as essential to the operation of the criminal Justlce

system.

The result has been that in many Jurlsdlctlons plea agreements'
are reached between the prosecutor and defense attorney and dlscussed
in court. However, in some jurisdictions there may be tradltlonal |
practlces whlch stlll govern the plea bargaining process. There

may also be rules adopted by the court or leglslatlon enacted by the
state legislature which defire the plea bargalnlng pProcess and the
roles different actors play. | |

These rules may require the agreement to be placed on the record
either through a written formal form or by some exchange between the
actors (defendant, prosecutor, defense attorney and judge) in open
court with a court reporter present. (We note here that frequently in
misdemeanor courts there is no court reporter and, unless a formal
written agreement is submitted to the court there wlll be no record
of any agreement.) Questions 20 and 21 are an attempt to determine if

an agreement 1s discussed in court before the judge and what record was

made of such agreement.

O

O

)

Q

D

O

'to plead gullty.

" of whether or not the plea was made voluntarlly and freely. -
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22, WHO ASKED IF PROMISES OTHER THAN THE PLEA AGREEMENT

HAD BEEN MADE -~ This is a further problng into the nature cf any

Plea 'agreement which may have been involved in the plea. If an

agreement is placed on the record the judge may want to know if any
promlses over and above the agreement had been made which mlght
indicate whether or not there was undue pressure on the defendant
This goes to the issue of whether the plea was
made voluntarily and freely. In general the judge will ask such

a question.

23. WHO ASKED IF ANYONE EITHER THREATENED, COERCED OR

PRESSURED DEFENDANT TO PLEAD —-

A

0

This question goes to the heart

The Supreme Court has held that 1f a person who hasg Dled gullty

later ralses allegatlons concernlng other promises or any coercion

or pressure, whlch if taken on face value and uncontradlcted by
any record established by the court, woulc require post conV1ctlon

hearings to be held o determlne whether or not such allegations

are.true. If the defendant is asked whether the plea is made
voluntarlly and freely this constitutes a meetlng of the requirement

‘concernlnq a question about threats or coerc1on.

- 24, DIRECT CONSEQUENCES: DID JUDGE SPECIFY WHAT MAXIMUM

SENTENCE WAS PERMISSIBLE BY LAW —=The most direct consequence of

any conviction (whether by guilty plea or trial) is the sentence

imposed by the sentencing authority (always the judge where a guilty

Plea is entered). Thus a defendant should be completely informed as

to such direct’ consequences before Pleading guilty. Many plea

agreements relate to the sentence which may be recommended by the
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prosecutor, frequently far less than‘the maximum permitted by law.
Many judges routinely state that they are not bound by the agreement
andﬁwill go along with the plea contingent upon the presentence
report not revealing informationAwhich might cause.the judae to go
bexgnd”the agreed upon sentence. It should be clear that the

maximum. sentence under discussion in this question is the sentence

which can be imposed for the imm:i}%te crime to which the defendant
is pleading guilty, not any uther‘sentence he might receive as a <

result of having any prior criminal record.

25. WHO NOTED THAT THE DEFENDANT COULD BE SENTENCED AS

A HABITUAL OFFENDER -~ Most states have laws which authorize or

‘require the prosecutor to hold separate ﬁroceedings’aftef conviction
of a crime where the individual has prior felony (or sometimes |
prior'misdemeanor) convictions. The p&fpose of these hearings.is
to determine whether such prior conviction recerdeadsts and thus
authorize or mandate a judge‘to sentence‘the defendant to further
enhanced‘terms of imprisonment. In general.the proceeding to
determine whether or not an individuai has a prior record and
should thus receive an enhanced sentence will be conducted in
a separate proceeding, after the plea of guilty and sentence in
the instant case. However, it is p0551b1e that once a person
pleads guilty and appears before the court for sentencing as a
result of such plea, that the enhanced sentencing proceeding
will be held concﬁrrently with the sentence ep be imposed for

the instant crime.

26. WERE ANY COLLATERAL CONSEQUENCES OF THE PLEA NOTED

(SPECIFY) -- Collateral consequences are those (other than the

0

O

RIS R e e

- 15 -

sentence) which flow from conviction of a crime. They may include
the loss of domestic or marital rights (custody of children and
diéorce); the loss of civil rights (right to vote); the loes of
employment rights in occupations and professions which require

licensing by the state; and the possible loss of contractual or

property rights (the right to make a contract or oﬁn property).

PR - .

27. DID THE DEFENDANT MAINTAIN HIS INNOCENCE_EVEN THOUGH

HE PLED GUILTY -- As a result of some defendants maintaining innocence

while pleading guilty, the question of whether or not courﬁs could
ac ept such pleas was decided in a Supreme Court case. The court held
that a judge could constitutionally accept the plea of gullty even

though a defendant maintained innocence. But the court stated.that the

burden on the judge to establish the factual basis for the gullty
plea was heavier than that required where the defendant pleads guilty

and does not maintain innocence. We ask this question to determine
if the judge conducts a more specific; detailed, deeper and individualized

11tany with defendants so pleading. The answers to many of the

questlons above concerning the factual basis and the know1ngness and
voluntariness of a plea will help us determine whether or not the
court treated this kind of plea in a different manner. It mav ha
that when a defendant asserts innocence while pleading guilty that
one or more of the actors (prosecutor, defense attorney or judge)
may make efforts to persuade the defendant to truly admit guilt and
plead guilty without asserting innocence. This may take place in
court or there may be a break in the proceedings where the defendant

may be approached by one or more of the actors out of court. If

A 7 R 4




_as part of the plea agreement.

‘the plea.
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this occurs or you think it is occurrihg, if possible, attempt to
find out what happened and what the nature of the persuasion was.
Theafield directors should, if possible, follow up cases where this
occurs and discuss the matter with the keylactorsbto determine what

in fact did occur.

~28. DID THE JUDGE REFUSE TO ACCEPT THE PLEA OF GUILTY --

Some judges have indicated that they might not accept the guilty'.
plea under some circumstances.  Some judges may make a more
detailed inquiry into the factual basis and find it inadequate
as a basis for acceptance of a guilty}plea.‘ In.such cases the
judge may enter a pleabof not guilty. In.yet other cases

the parties may come before the judge with an agreed upon sentence
| 'Even_though judges are hot bound
by such an greement, some judges may, if they cannot gobalong
with the agreement, offer the defendant an opportunity'to withdraw
There may be other reasons which the observer may

be able to discern where this occurs. We would like those reasons

specified in the answer.

29. TIME ENDED -- As indicated earlier, the proceeding may

or may not continue without interuption. But the ending of the

proceeding and the litany involved in such proceeding will occur
when the judge has obviously completed any questioning of the
defendant or witnesses who have appeared have obvicusly finished
their testimony or recital of the events surrounding the crime.
At that point the judge will either pronounce sentence ( usually

the case in misdemeanors), order a presentence report and set a

future date for the sentence to be imposed, or in some other fashion

w o et U ——

()

)

()
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obviously dismiss the defendant and defendant's counsel.
advisable to watch .‘several proceedings before determining exactly
wheh the proceeding has ended,although in general this'should not

bé difficult.

30. TOTAL TIME ELAPSED -- If from the time the Proceeding

has ‘begun until its ending there have been no breaks or other
‘unusual occurrence vhich appear to relate to other matters the

time elapsed should not be difficult. In some instances other -

matters could conceivably come up which might constitute a break

in the proceeding.

It may be difficult to ascertain in some

instances just what is gOing on and whether or not the proceeding
has been interrupted. The observer Will have to assess the nature
of the occurrence and whether or not it is part of the guilty plea
proceeding relating to that defendant. We do not ask that the

observers sit in court With stop watches. But the total time .

- elapsed may be important as an indication of the thoroughness

with which a court delves into the various issues which must be

resolved before a guilty plea can be accepted.

It may be

B e e

s

T
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of the plea in item 33.

change of plea occurred, fill in NO.

counsel that represented the defendant.'

‘”BI JUDGE.

Item 34. DATE OF THE ABOVE PLEA. Enter month day and year n

If unknown, enter 99 99 99.

Item 35. WAS THERE A CHANGE OF PLEA. If the record lndlcates :

yes, £i11 in that response accordingly. If there lS no record of

.a change of plea and it cannot be deduced from the_record that a'

Itenﬂ36. TYPE or COUNSEL P
At the change of plea or trIal enter the spec1f1c kInd of defense
If there was none, flll

dih’NONE. If there is no Informatlon reqardIng thIs, flll in UNK

PD = prIvately retaIned and YES BUT TYPE UNK means that there was

‘a defense attorney but you are- unable to determlne whlch type It was. '

37. GUILTY PLEA OR TRIAL DISPOSITION In thls column you

should enter the disposition of the case.

If there was a gullty

plea or a nolo contendere plea, fill in the approprlate response.

_If the case went to trial there are four possible alternatIves,

.fﬁ GUILTY BY JURY, GUILTY BY JUDGE NOT GUILTY BY JURX, and NOT GUILTY

If there should be a case which 1nvolves a dIrected
yerdict by the judge, that is, if in a jury trIal‘the<Judge directs
the jury to come back with a not guilty plea or in a bench trial’

if the judge enters a not guilty verdict, enter NOT.GUILTY BY JURY
LIn'theicase of a jury trial

or NOT GUILTY BY JUDGE respectively.

this is often called a directed veardict. ‘ . e i}f(

-15-

ENT AT CHANGE OF PLEA OR TRIAL. e

O

(1

§)

. may or may not be the same as the date of sentenc1ng

“-by the judge or Jury or: the Judge dlrected the veéﬁlct of not

"‘;gullty, enter the response alternatlve NA.

’ 38L‘ DATE OF GUILTY PLEA OR TRIAL DISPOSITION. Enter'

month day and year on whlch the flnal plea or trIal occurred. ThIs

If there is f

-iia dIfference between dlsp051tlon date and sentenCIng date, select

the date that the plea or trIal occurred | If date of gullty

A'plea or trIal dlSpOSltlon is unknown, enter 99 99 99.

- S "
T

éi ‘Item53§.,GSENTENCﬁ IMPOSEO. If a defendant was conv1cted

'through a gullty plea ox trIal IndIcate the spec1f1c sentence by

filling in the correspondlng response alternatlve whlch Wlll normally v'
be either PROBATION, JAIL (local Instltutlon) or PRISON (state

gnstltutlon). If jall or prIson and probatlon are gIven as a

sentence,'l that is, if there is a split senténce of either jail .

or prison time and probation, enter the response alternative

SPLIT SENTENCE. If a sentence is'not covered in the response

alternatives, enter it as OTHER. If the 1nd1v1dual was acqultted

t

T *‘Z?'jﬁ B ”. .~‘ - 25' o fj:. u L:‘”"&n;"3=55;7'
Item 40.. "R'ES'TITUTION. If a defendant was conVIcted and—"

A ‘e

restltutlon was IndIcated as a part of the punlshment-specsfy by

entering YES. If no restitution was made Indlcate NO. If the

defendant was not convicted enter the response alternative NA.

Item 41. MAXIMUM LENGTH OF SENTENCE. Specify numerically

‘the maximum years and montiis of the sentence imposed. This ‘




E

o

.verdlct enter OO.

venter 99.

‘.lmposed..

includes jail time, prison tlme or probatlon.' If there is a.
split sentence of Jall or prlson time and probatlon enter only

the amount of conflnement time given. .If there was an acqulttal‘

by Judge or jury ln the case or the Judge directed a not gullty
If maximum 1ength of sentence was unknown,

If the max1mum 1ength of sentence was 99 years or

Do not 1nc1ude suspended sentences (e g.{ lf

more, enter it as 98.

sentenced to 10 years, 4 suspended record 6 years ) - e

- 42, MINIMUM LENGTH OF SENTENCE Spec:.fy numerlcally

the m1n1mum numbers of years and/or months of the sentence

If a split sentence 1s 1nvolved 1nd1cate only the .
confinement tlme and not the amount of probatlon glven. 'If f~
there was an acqulttal by a judge or. Jury in the case or the

judge dlrected a not gullty verdlct enter OO. If the minimum

If the minimum length -

R

length of sentence is unknown, enter 99.

of sentence is 99 years or more, enter 98.

- v . . C s

[RY

:43. PRESENTENCE INVESTIGATION The presentence 1nvestlgatlon

(PSI) is a report prepared by the probatlon department to assist - the

judge in determining an appropriate sentence. If there is a PSI

are aware of, answer YES.

that you If the PSI is waiveéd, answer

NO. If unknown, answer UNK.

PLEA AGREEMENT.

Item 44. If the record indicates that a guilty

plea was the result of a plea agreement., enter the response alternative

S50 AR

{

)

'8

o

) it conslsted of reductlon of charges or

. RECOMMENDATION.

‘any comblnatlon of charge reductlon,

-enter UNK.

tr1a1 enter NA.

f{“?-&of seriousness the charges upon whlch a defendant

’u51ng the same format as spec1f1ed 1n 1tems 22 andisl.

YES. If the record lndlcates that there was no plea agreement

£ill ln NO. If no statement 1s made regardlng a plea agreement

f111 in UNK. If the conv1ctlon was a result of a trlal or 1f the

defendant was found not gullty'flll 111response alternatlve NA

TYPE OF BARGAIN. If there was a plea bargaln and

45.‘
.any number of counts, enter

CHARGE REDUCTION. If there was a recommendatlon by the prosecutor“

to dlSMlSS charges but w1th no other form of recommendatlon for f

either charge reductlon or sentence recommendatlon enter CHARGE B

DISMISSAL If there was a sentence recommendatlon by the prosecutor

and no charge reductlon or charge dlsmlssals, enter SENTENCE

. Response alternatlves 4, 5 6 and 7 lnclude p0551b1e

comblnatlons of plea agreements that may have occurred . If

charge dlsmlssal or sentence

recommendatlon were made enter the approprlate response (elther

4, 5,6 or 7). - If there was a plea agreement but the type was unknown

If there was no plea agreement or the case went to

A

v

46. CHARGES ON WHICH CONVICTED. Enter ere in’ order

e
LI

as conv1cted

1f the'”

defendant was found not gu11ty enter OO If the rges are not

'specrfled 1n the record enter 98.

~1R-
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47. TOTAL NUMBER OF CHARGES CONVICTED OF. Indicate here

- in two columns the total number of charg@s on whlch the defendant

" was conv1cted.f_

) If the defendant was found not gullty enter OO-

This may lnclude both mlsdemeanors and felonles.

B 48. HABITUAL CRIMINAL If the record 1nd1cates that the

defendant was c'entenced as a habltual crlmrnal enter response .

:alternatlve

YES. If the record 1nd1cates nothlng about a

convactlon on an enhanced or habltual crlmrnal statute, enter_

.,’

.response alternatlve NO

in item 51 1f ‘there was more than one v1ct1m and one was lnjured

'NOTE-. In. 1tems 49 through 62 there may be 1nstances where‘

the. defendant commltted more than one offense or’ there was more than

one victlm. In thls sltuatlon enter the most serious alternatlve.

For instance, in item 50 if there ‘wers two burglarles and one occurred

at night and the other. durlng the day, enter night tlme. L1kew1se,

w
e ™ ..“_;, L

L TRt

serlously 1ndlcate that by entering the approprlate response alternatlve.

49. TYPE OF BURGLARY VICTIM. In'this“column we are' |
concerned with the dlfferentlatlon between burglarles occurlng "in ;;;-‘

a residential dwelling and those occurring in a non-re51dent1a1 B

If it is a robbery case enter the response alternatrve;;,

. situation. tivess
NA. If the burglary involves a residential dwelling enter
RESIDENTIAL. If it is a business, store, institution'or‘any>other

commerical or non-residential situation enter the alternative

NON RCESIDENTIAL.

-19-
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j_offense, whether burglary or robbery, occurred at nlght..

”lto 7 OO A M. as nlght tlme.l

‘.:cases where there 1s an 1nJury to a v1ct1m.‘

_ natlve would be NA

._harm to the v1ct1m enter the response alternatlve UNK,‘

entered.‘

R R A B e e et b8 B B St s

A

:'Item 50. TIME OF'OFFENSE.

speciflc Jurlsdlctlon lndlcates a demarcatlon between day and

“l,night, such as a partlcular tlme, use that de51gnatlon. If, how-

jever, there is no deSIgnatlon, use the tlme frame from 7 00 P. M.‘:

?

[ the tlme of the offense enLer the response alternatlve UNK."

. . « s . N . !
. St A * + . L g

Item 51.l HARM TO VICTIM.

Thus in a burglary

case where there lS .no contact w1th a v1ct1m the response alter-

If there 1s no lnformatlon regardlng the
‘record states that the v1ct1m was not harmed, enter the response

alternatlve NONE. If the v1ct1m was 1nJured sllghtly or lnjured

'but not hospltallzed, enter the response alternatrve MINOR INJURY.

If“the victim was hospitalized, enter the response alternative

HOSPITALIZATION.

'pital but was not admitted does not constltute hospltallzatlon.A

In that instance the response alternatlve MINOR INJURY should be

If the v1ctim dled as a result of the offense, enter

the, alternatlve DEATH. ':d”,'.' SR

Item 52. AGE OF VICTIM. Enter the numerical age of the vic-

tim. If therefis more than one victim enter the response alter-

native 97.

If there'is no victim involved indicate 98. If the

age of any victim is unknown, enter 99.

Indicate here whether or not the_

If your )

If there 1s no 1nformatlon regardlng'-

. ThlS category w1ll only apply 1n

If the o

The fact that the person was taken to the hos; '

@

:

:
I
T
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.Ior the rdCP of the v1ct1m 1f known.

" UNK.

Alndlcated as elther MALE or FEMALE.

‘the offense.of the offender and v1ct1m.‘

.famllles enter FAMILY.

53. - RACE OF VICTIM. Enter the'appropriate~response'

If no statement'is made “.

'regardlng the race of the v1ct1m enter the response alternatlve

If there is no v1ct1m 1nvolved enter NA.

than one v1ct1m 1nvolved enter MUUT.‘

”:T?SA.' SEX OF VICTIM Specxfy the sex of the v1ct1m lf

enter' UNK. If there 1s no v1ct1m enter NA.' If there 1s more

vthan one victim 1nvolved enter MULT.'

55. RELATIONSHIP OF OFFENDER AND VICTIM. In thls
1tem we are 1nterested in the nature of’ ‘the relatlonshlp prlor to -

If the v1ct1m and the

-offender are of the same famlly 1nclud1ng 1mmed1ate or extended

If they are considered to be friends and

interact at least occas1onally, or if the v10t1m_and offender

had met before but do not regularly or infrequently see each.

other indicate by entering FRIEND/ACOUAINTANCE. If the victim

~and offender have never seen each other before or met enter

STRANGER. If there is more than one victim enter MULT.

is known about the relatlonshlp between the victim and offender

enter UNK.

.USE OF A WEAPON.

56. If any mentlon of a weapon was

made in the case file on the 1nstant offense, whether or not the

-21-

If no 1nformatlon is 1nc1uded ‘

If nothlng'

If there 1s more_:

2R D L S B A S et

) weapon was used enter

€

" :be deflned broadly or narrowly by the crlmlnal code

~mon1tor on the pro:ect staff.‘_

)

O

. there is indicated by the pollce or’ prosecutor lf a COnfass1on

O

. énter -

()

*1nd1cates that no evidence was found enter NO.

1nd1cates no weapon was used enter

: If no mentlon 1s made of a weapon enter UNK

: 'state.

‘broken bottles or blunt 1nstruments.

.Exclude from thls category any eyew1tness account.

response alternatlve YES. If the record '
the response alternatlve NO.

Note° ;Weapons may

‘as flngers 1n a coat toy guns or shoes constltute a dangerous weapon,f
- fwnd out from your 1ocal prosecutor what the offlce pollcy 1s, 1f any.

If you have any questlons after speaklng WIth the prosecutor call your

As w1th the above 1tems where more

than one offense may be 1ncluded 1f there was a weapon used 1n one

.offense and not another enter YES.

-57. WAS THERE A CONFESSION. Indlcate here- whether or not

enter YES. = If the record indicates tbat

was recorded. If so,

there is none enter NO. If lnformatlon regardlng thlS is unknown

f'ﬁ%f’sa. PHYSICAL EVIDENCE.

ce
LI

If'the record

o

If no mention of

evidence is made in the record enter response alternative UNK.

1n your partlcular
‘By weapon always 1nclude such terms as guns, knlves,‘clubs,_:“

To determlne whether 1tems such.‘

Radpicr st
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' : : e T Lo e "552. PROPERTY DAMAGE. Indlcate any damage to property whlle ‘g
.59. NUMBER OF WITNESSES. Enter the total number of _ VTR
‘ ‘ ¢y f,carrylng ‘out the crime. - For Lnstance,.lf the defendant broke down
witnesses mentioned in “the case flle.(e g. 03) If the poltce report and , =
4 ‘ a. door or damaged furnlture or w1ndows whlle commlttlng an offense,
prosecutor s records 1nd1cate no witnesses. enter the number OO . .
‘ . Lo : clrcle the amount of damage spe01f1ed 1n the record. If the record
If no mentlon 1s made of any-w1tnesses enter response alternative . B :
. O 'indlcates there 1s no damage enter NONE If no mentloned is made of
.99, In computlng w11nesses no dlfferentlatlon w1ll be made between . L = ,
: : e o property damage in the records or if no monetary amountzlsattached ,
,quallty of w1tnesses. If the record 1nd1cates p0551ble w1tnesses R . I o e o .
. . ; Lo enter the response alternatlve UNK.‘.E»“ SRR t
include those 1n total number. Pollce w1tnesses w111 only be ; s : : o i} e . LT
f,entered when a pollce offlcer was 1nvolved 1n terms of w1tnessrng o o ) _:ia ~3.' 6}.1 JUDGE AT SENTENCING Indlcate the number of the Judge,,
the crlme. 'J: The nere fact that an offlcer fllled out the complalnt : who sentenced the defendant. If the lnformatlon is not contalned in
does not quallfy hlm as a w1tness. If the record 1ndlcates possxble o i . "the records enter response alternatlve 99 . If the 1nd1v1dua1 was
. . R €y o : . ..
w1tnesses, 1nc1ude those 1n the total number.' R jfg_ I » o acqultted or found not guilty enter response alterantlve 98 To
‘ 60. 'POSITIVE EYEWITNESS IDENTIFICATION. If the record \ determlne the number of the judge, see your local fleld dlrectﬂr f0r
1nd1cates that through a llne -up or other means 'a posrtlve eyew1tness R Falist with the judges and correspondlng numbers. Such a 11st should @E;
identification has or can be made,'enter YES. : If ‘the record T  "have been glven you before you obtalned the information from the
specified no posrtlve 1dent1f1catlon has been made or 1s 11ke1y ~case flles.
to be made enter NO. . If no mention is made of p051t1ve eyewrtness ' ) )
1dent1f1cation of the defendant enter UNK. T et . _
'61l. MONETARY LOSS. If the record 1nd1cates the approxlmate, RN R ',‘ﬂj.v vas{w:?m*fﬁr¥w
4or exact amount of loss through burglary or- robbery c1rcle the ’ o ' T T
approprlate amount. ' This does not include in either burglary or
robbery any damages inflicted upon the property through vandalism o ' ‘ \ )
. o ( }
or entry onto the property. That is, if during . a burglary a person
steals $2 000 in merchandise and also inflicts $500 in property f
;

damage, include only the $2, 000 in this column by enterlng the
-24~
$1,001-5,000 response alternative. If no mention is made of monetary

l0ss enter response alternative UNK.
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1. JURISDICTION 1 2 3 4 5 6 INSTRUCTIONS FOR FILLING OUT THE IN COURT OBSERVATION FORM

i

. TIME PROCEEDING BEGAN:
@ TYPE OF COURT: MISDEMEANOR FEIONY BOTH 0O Introduction : .
4. NAME CF JUDGE: The In Court Observation Form represents an attempt to observe

5. TYPE OF DEFENSE COUNSEL: PD CA PRI NWNE UN
!
6. CHARGES TO WHICH DEFENDANT PIED: A. B.

c. D. E. ' O

the formal supervision of plea bargaining by judges. By formal

supervision we mean’only that part of judicial involvement in the

7. SETITING FOR PROCEEDING: A. IN
" B. IN A GROUP BEFORE THE BENCH

; A GROUP AND OUT IN THE AUDIENCE Plea bargaining process which usually takes place in open court,
4 C. IN A GROUP BEFORE THE BENCH WITH INDIVIDUAL FOLLOW-UP '

: D. INDIVIDUALLY BEFORE THE BENCH with the defendant present. It involves those proceedings which

1 E. NONE

i .

# 8. NAIURE OF LITANY: ORAL INDIVIDUAL ORAL STANDARD READ BY DEFENCANT SIQED NONE 0O immediately follow formal entry of a plea of guilty by the defendant.

‘4 9. WHO RECTIED CONSTITUTIONAL RIGHTS OF DEFENDANT: J PROS DEF MIL Other 1nvolvement by the Judlcz.ary. elther in chambers or elsewhere,

48

4 10. WHICH OF THE FOLLOWVING CONSTITUTIONAL RIGHTS WERE RECITED: TRIAL REMAIN SILENT

4 CQUFRONTATICN ~ OTHER (SPECIFY) " MUL . where actual plea negotlatlons occur prior to entry of the plea is

3 1‘ mopsmmmmmmmmmmnmmmrmmsmc WP: J PROS DEF NONE € not covered by this f_orm.

4 le. WAS IT NOTED THAT DEFENSE COUNSEL EXPLAINED THE DEFENDANT'S RIGHTS TO HIS CLIENT: YES .0 :

_;} . sasTS : . The courts conduct thJ.s formal supervis:.on because of poss:.ble

+¥ 137 WHO ASKED DEFENDANT IF HE WAS PLEADING GUILTY EECAUSE HE IS IN FACT GUILTY: J PROS DEF MUL _

. NONE coerc:.on inherent in the plea bargauung process and because it is
14. WHO ASKED DEFENDANT ADDITIQNAL QUESTIONS REGARDING THE OFFENSE BEMAVIOR: J PROS DEF ML NC. (@

essentlal that a plea be entzred by the defendant knowingly and
15. DID THE PROSECUTCR SHOW OR REPORT SQME OF THE STATE'S EVIDENCE: YES NO

16. DID THE STATE PRODUCE AT LEAST ONE WITNESS: YES 1o voluntarily. Thls is .so because when a'defendant pleads gquilty a

<3 KNOWINGESS AND VOLUNTARTNESS ‘OF PLEA: . number o

q Somoes o F PLEA 5 - - . £ ba51c rlghts are waived (1 e., the right to a jury tr:Lal,

: T = —— 00D THE NATURE OF THE CHARGES: J PROS DEF ML NONE © . the rlght to counsel to represent one at a jury trlal, the r:.ght against
, . : NO

@} 19- WAS IT NOTED IF THE DEFENSE COUNSEL FAD EXPLAINED NATURE OF CHARGES TO DEFENDANT: YES self-incrimination). Under the Constltutlon and numerous Supreme Court

‘,'Z 20. WHO NOTED THAT A PLEA AGREEMENT HAD BEEN REACHED: J PROS DEF MIL NONE
£
: cases such constitutional rlghts cannot be ‘'waived without a proper

. 21, IF THERE WAS A PLEA AGREEMENT, WHAT RECORD WAS MADE OF IT: ' -
A mnmp.pmammmmmm O

3 B. ' THE SPECIFIC AGREEMENT proceedlng to determine whether they are being waived voluntarily, freely,
‘ C. NO RBECORD WAS MALE : |

4 D. UNKNOWN ‘ _ know:.ngly and without any pressure.

"M 22. WHO ASKED IF PROMISES OTHER THAN A PIEA AGREEMENT HAD EEEN MADE: J PROS DEF MUL NONE

‘3% 23. WHO ASKED IF ANYONE ETTHER THREATENED, COERCED OR PRESSURED DEFENDANT TO PLEAD: J PROS 1o
= DEF MUL NONE

The background of this in-court supervision and the rationale

therefore are explained in pages 265-287 of the Phase I report of the

"8l 24. DIRECT CONSEGUIZACES: DID JUDGE SPECIFY WHAT MAXTMUM SENTENCE (@S PERVISSIELE BY LAW: YES Kc
3 25. WHO NOTED THAT THE DEFENDANT COULD BE SENTENCED AS A HABITUAL OFFENCER: J PROS DEF MUL Nau
as. WERE ANY COLLATERAL CONSEQUENCES OF PLEA NOTED (SPECIFY): . - supplied to you and you are urged to read them and become familiar with

project "Plea Bargaining in the United States". These pages have been

Wil
S viyond

4

27, Dmmmmmmmmmmmmmnz YES MO

28. DID THE JUDGE REFUSE TO ACCEPT THE PLEA OF GUILTY: YES NO
IFYES'IOABOVE.SMANYREASCNSIFGIVEN :

29. . TIME ENDED:
30, TOTNL TIME ELAPSED:

Eadal gy

their contents before attempting to observe the formal supervision

Process and fill out the In Court Observation Form.
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White, American, U.S.

' .

pefendant's Race/Ethnic/Nationality

R oy b sen b A s ey ey o2y § &
- e bt oy

25 years old ' .

Defendant's Age

Male | ST

pore?H !

- ey e et M

o b s

commercial area the defendant accosted a male,
age 19 with a knife and demanded money. The
victim gave him his wallet which contained one
ten dollar bill, his student identification card
and two credit cards. Minutes later a passing
police patrol car was summoned by the victim who
gave a description of the defendant. Approximately
15 minutes after the offense the defendant was
arrested séven blocks from the scene of the crime.
-+ The victim identified the defendant as the robber.

Basic Facts of the Case

- " aeses es aene

~a 4 e aas sttt i ey e TYg

40. Defendant was arrested 2 1/2 months ago

Length of Time Since Arrest in Instant Case

(PO SN © e em————t o,

e e e e

6. Defendant in community five y=ars. Defendant
is married three years, a stable marriage, first for
defendant. Two children, male age 1 1/2 years and
female age 6 months.

'QOmmunity Ties/Marital Status/ Dependents

[EONE——

et} \t




7. Normal intelligence. High school graduate. = =~ e S B o
No college. School record is unremarkable,no . - ’ |
record of disciplinary problems |
] . %, i
5
. S “. :‘:-." {3”3- 1A
s LNe 1
. [
. \
‘ ~ Criminal History of Defendant's Family ?
9 3 * e e ' ! : * * 3'
. _pefendant's Intelligence and Education 11. None ‘ |
8.  Defendant is currently employed as a machine , : ;
operator for local ceramic manufacturing plant. » . ;
Defendant has held this position for 6 months. X _ : s
Defendant's record shows 10 jobs as machine i .
operator in light to heavy industry over last
5 years, interspersed with periods of unemploy- ;
ment. No job has lasted more than six months. . r
Usually defendant leaves rather than being fired. . .
:""\"‘J.‘i"f.fé';- M ;
|
. : |
' . 2'5
. ¢ e e e v Co-defendants !
' C RN A e e P £ > :
... Defendant’s Employment Status s 12. The trial judge is known to be lenient and :
. - considers probation in this type of case. &
9 None . ‘ He'generally favors rehabilitative altern- :
* atives to incarceration. g
; ;
: i
« | é
%
. - |
. i
" LT . g
N . ) A 1 ' ' ST . E
. o o L N .-‘: : * '.’-:'v . *':‘;‘.;:’,. f;
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strong. However, this case has received no

i T S A TITR ST TR R < Wi G~ S WAl 1§ (9 §

frixnwscérié-o;c' offense, based on the
by victim: "White male 19-25 yrs.
that description. The prosecutor conducted a follow-up interview

with the victim. He was only able to add to the description that
the defendant was of the right height and weight.

LUK DS
following description provided
of age." The defendant matched

publicity or press coverage.

At scene of crime (approx. 3:00 P.M. ¢ one~half hour after offense),
the victim said he was "sure that was == guy." But at an inter-
view last week he said that the crime ==opered so fast" that he

couldn't be absolutely sure. It was zscertained that the victim

was not contacted or pressured by delznse wounsel or the defendant.

The defendant did have $16.00 ir. cash o e
dollar bill. It was not fingernrinted. -

recovered. No weapons were found. Thers
- to the crime.

includig one ten
2r's wallet was not
»& O other witnesses:

Lewel &5
Jﬁ, ~h N |

Public and Community Sentiment
"'Not an issue.

-+ "

i o BVidence -- Substance of Available - '
: l6. The case is scheduled for trial in 7 days.

It is unlikely the judge will grant a
continuance

.

Propriety of Police Conduct After Arrest

) i d 7 blocks
i ted defendant 15 minutes gfter and 7k )
Poll:e o?rg??fense, based an the following d@alpuontpm\?ﬁg
Sym\‘l‘liitnn "white male 19-25 yrs. of age." The defendant ma

42.

D ate of Trial in Instant Offense & Probability of Continuance
17,

[ER

‘ This judge is an efficient administrator and

is always current on the calendar. There
) is no backlog.

intexview
ipti ecutor conducted a follow-up in
::hi:; ﬁ:ﬁm th:agrgl'sxly able to add to the description that
the defendant was of the right height and weight.

At scene of crime (approx. 3:00 P.M., one-half“hougu :f:te:r agffirt:il ’
the victim said he was "sure that was i':_he guyed A That te
view last week he said that the crime "happen g .
couldn't be absolutely sure. It was ascertaine L o defencumdant. )
was not contacted or pressured by defense counsel or

Sresen
"2

‘4

The defendant did have $16.00 in gash on h@m, .ir'xcludﬁect?rﬁ ats:e:ot
dollar bill. It was not fingerprinted. Victim's wa v was nos
recovered. No weapons were found. There are no other w.

to the crime.

PPN TR A

Evidence -- Substance of Available

Backlog of Docket of Judue R .
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. l. Drobation
2. Work—-Release
3. Vocational Rehabilitation Programs
‘ 4. Military Service
5. Psychiatric/Family Counseling
6. Diversion
7. Restitution
‘ Available Alternatives to Incarceration
~'19.  ''~pDefendant is presently released on his own

recognizance.

J
Jow
e ‘J
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"7 They aré PaPEICULATLYCuUncesiaw
Beyond this, the arresting police officers have no
attitudes specifically related to this case.

LR W o

Police Attitude Toward Proposed Bargain

. VThe victlm 1S ‘an art major speciraliziny i
sculpture and photography of the human body and
face. He has never testified at a trial before
and is a little uncomfortable about taking the

stand. X

v,

LA ._:‘.

3l

s

3 h
T ST
e

¢ Asde @
.

Pretrial Release Status for this Robbery
MSACIMAGILL LCLQLLD NUT 4D LunuLeL,
of mistaken identity.

for pleasure and was not at the scene of the
crime. ’

citat, 4L 13 a vade
He sayd he was out walking

Nafomdonelo, Aoannkt ~Af Tnanidonk. ... i

23T A " recent Tawrschool"§raduate who has™been  defend=

B.

The arresting police officer is a five-year

veteran with much experience as a witness and
comes across well on the stand. ”

Effectiveness of Witnesses at Trial. .

basy,

ing criminal cases for seven months. She is
extremely aggressive, however, several of your
fellow prosecutors have found that a reasonable
plea negotiation can be accomplished. Her
preparation is generally excellent and her
courtroom presentation is generally adequate.

TMevvaadasiditanim o af N fanea Crivnes)
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prosecuting criminal cases for seven months.
She is extremely aggressive, however, several

of your fellow defense counsel have found that

a reasonable plea negotiation can be accomplished
Her preparation is generally excellent and her
courtroom presentation is generally adequate.

Re ;§§«g-3§nggﬁggu59§posrtrohs»-m-;w weorr

oo " e ALLEeS LS " R

(1) Orie juvenile contact
‘at age 14 for malicious
mischief

Disposition unknown

(2) One arrest age 18 for

disorderly conduct Dismissed

Reputation: Police do not know the defendant

Defendant's Prior Record. & Reputation
D Arrests ~DLSPOSLLLONS = e aremres

(1) Three juvenile contacts,* Disposition unknown
one at age 14 for assault
two age 16 both for

unlawful entry

(2) Arrest for burglary, age 18 Probation, 1 year.

(3) Arrest for robbery, age 19 Dismissed

(4) Arrest for attempt rape, age 21 - Dismissed

(5) Arrest for robbery, age 24 Dismissead

*In this jurisdiction defendants under age 18 are treat-

ed as juveniles. .
Reputation: Police believe, through a reliable informant,
but cannot prove, that defendant is responsible for

several robberies in the area.

h i WSO SPNECNO IEENE N SO RPN 0 00T W e PR 20 SO T P2 NUUON DU, 1y Y0 O WP SUUS) B a

ZO. perenagtre

OW=ﬁaWeSt1tutlon T mmmmm——

Ability of Defendant to pay Restitution

26. Victim is concerned with street cirme in general, .
and is angry at the defendnat in particular for
accosting him. However, the victim believes that his
case has been well handled tothis point by criminal
justice system officials, and is willing to leave
all decisions in the hands of the prosecutor.

wogge -y JECERR, S ALk itude Toward Bargain . -
girlfriend for a date later that evening. He was
accosted by the defendant, a complete stranger,
who demanded money. He was terrified and
immediately complied. After handing over his
wallet the defendant slashed him and.knocked

him down for no reason. The whole incident

was over "very quickly".

PR,

o pmvrrev— ——lotimi s Account of Tncident
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28 wWhite, male (age 19) -College student, no
) record, no prior victimizations

victim Characteristics
~-—99.°~ pefendant at liberty, no restrictions. Not on
prcbation, parole, or pretrial release oxr uther
supervision at time of instant offense.

[P
L L Stogde

o Ve

31. Excellent ' .

Physical Health

32. Modgrate’sacial drinker, no evidence
of intoxication at time of arrest

= Alcohal Use . .
43. The victim's arm was slashed by the robber

without provocation and he was pushed to the
ground. The victim was later taken to the
hospital and received five stitches for the
laceration he received.

Aggravating & Mitigating Circumstances of the Offense
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Heterosexual

... ._Sexual Orientation

None, defendant eligible for
was not called

. Military Record
Unknown

draft, but

37.

None

Detainexrs . ......

s i

&,

A
<

g oy

Local resident for five years

Length of Local Residence . .

Unknown

B A0- S alien |
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='_ Enclosed in these foldets aré two hypothetical cases. | :

’.  see what additional information you would want to know before ;

T  ‘ | "' "fJ__;V7ZEA;/i)W/>('"/4)/‘tumw’ . ;

- PLEA BARGAINING DECISION SIMULATION f

. General Instructions to Be . ' : ' %

.Read to the Respondent o .5

‘ .
. . '

{1) Do NOT Give the Respondent the Simulation Instruments L
Until you Read the Following ’ P
(2) READ: One of the goals of our study of plea bargaining
in America is to achieve a systematic understanding of _ ‘
how prosecutor (defense attorneys) decide whether to ‘
negotiate a case and what offer should be made (accepted).
- One of the ways in which we are doing this.is to use two
hypothetical cases and to try to simulate "in slow motion"”
.. the process by which the decision regarding the plea is
© made. We are about to do the latter with you.

. . )

'~ Assume that you are a senior prosecutor (defense attorney) !

* ~ and that a junior prosecutor (defense attorney) has come |
to you for advice about plea negotiating these cases. You »

- have to tell her/him what is the best (worst) offer to ' which .
he/she should agree. However, initially you are told very
little about the case. The object of the experimsnt is to

EmTer

. You can decide what the lowest offer should be. To get that
information you have to choose from these .cards (OPEN

SIMULATOR AND SHOW CARDS). » A . '

Notice‘thaﬁ'at the bottom of each card (i.e., the part
which is showing) there is a ldel describing what information

that the card contains.

In order to find out what that

information is you must 1

ift the card and read it.

You

may use as man

y cards as you want; and you may choose them

+ . in any order vou want. However, as.soon as you have as much-
information as you feel you need in order to properly advise
your junior prosecutcr (defense attorney), stop and tell us

. what your decision is.. '
As you choose cards I will record the identifying number
which is on the upper left corner of the cards. Each time
you read a card be Sure to put all the cards back in

- their original "down" position before picking the next

cards (so you can see all the cards agains). Once you

T

e

- s e (- . e e o e e e




; 2 - . P e Sy ,,.'.:x.N... e

have chosen a card you may refer to it again later
if you need to refresh your memory. (Note to Field
Director: If this happens, do not count the card
twice.) S ‘

N
Now before I give you the first case let me tell
you about the jurisdiction in which you must assume
you are operating. You are not operating in your
own jurisdiction but one which has the following
characteristics. (GIVE RESPONDENT A COPY OF THE
SIMULATED JURISDICTION SHEET AND EITHER READ THE
SHEET TO RESPONDENT OR LET HIM READ IT ALONE OR BOTH,

AS YOU SEE FIT.) :

' CHARACTERISTICS OF SIMULATED JURISDICTION

(1)

(2)

(3)
(4)

()

(6)

" There is an individual (vs; a master calendar)

¢

(8)
(9)

.plea agreements
~dismissals and sentence recommendations.

(A copy of.this may be handed to Respondent in the
Plea Bargain Simulation) : , :

In this jurisdiction the3following conditions prevail:

Prosecutors ére permitted to present to the court
involving charge reductions and

'These agreemants are generally followed'by fhe’judges.

‘Pime served in pretrial custody is always deducted from
_sentences imposed. : : .

There are no mandatory sentences for repeat or habitual

~offenders.

Any motions in a case are heard immediately pricr to

trial. v :

No offenses are impeachable convictions.

system of case docketing. Every judge gets an equal
share of the caseload and is responsible for disposing

of it himself. o . :
There is a 90-day speedy trial rule.

No youth corrections act. .

O

o

Field Director:

(1)
(2)

- (3)

(4)

"prosecutor will stand nute, note this.

Hand folder to Respondent

‘Repeat any parts of the directions that are

necessary

Be sure Respondent does not start rifling through

- the cards or flipping them up the wrong way. '

.When the respondent has reached a decision be sure

to determine whether the decision is a ch ' :
. arge reduction
sentence recommendation, or both. If there is a sentenée

.recommendation get the specific amount of time involved

If there is to be no sentence recommendation, and the

If th i ;
to_be a charge reduction get the specific natuigeo;s : f
this reduction, i.e., pleading to a lesser included ‘
felony or misdemeanor. In any event, be sure to get ‘
both a statement on sentence and a statement on i
-charge from each respondent. ‘
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PLEA NEGOTIATICN SIMULATION
. Response Sheet

articipant's Name:

; Type of Participant: PRCS.

Home Jurisdiction

Loy
Ca Yy

v
e,

This case was presented: a. first

h PD b. second
’ PRI ‘ . :
Type of case: (Evid., Priors)
Years experience as above R1l (high, high)
Years experience as other R2 (Iow, low),
Type of other experience R3 (low, high)
Total years as lawyer R4 (high, low)
B 1 (high, high)
B2 (low,. low) ..
B3 (low, high)
B4 (high, low)
1. 23. T
2. 24.
- 3 25.
4. 26.
g 5 J A
7. Y 29:
8. 30.
9. .’
10. ‘32,
11. 33.
12. B 34.
13. 35.
14. 36.
15. 37.
iﬁ. 38.
17. 39.
]’- 40.
19. 4.
20. 42,
21. 43.
22, 44.
Decisions: (1) @)Dismiss, (b) goto trial (c) plead
(2) If plead, what sentence would be recammended in court?
(3) If plead, what would the sentence be in terms of “real time" to
. serve in incarceration
‘ (4) If plead, to what charge level: (a) as charged

(b) to lesser felony
(c) to misdemeanor
(5) If were taking this case to trial, what is your probability of
wiriing? :

(6) Giva raticnale:

O
04

05

)
06

07
"
08

%

NP P

/W@w WP

Offense Code Interpretatlons

Name of Offense

La, Crim. Code

Mutder: First degree 14.30
Aggravated rape 14.42
. . '*
Aggravated kidnapping where
. victin is not liberated
unharmed before sentence
imposed ‘ 14.44
 Murder: Second degree 14.30.1
Aggravated kidnapping where
14.44

victim is released unharmed

Drugs: . -
1 Schedule I~ manufacture,
distribhution by persons
over 25 years to persons
under 18 years .

2 Distributioh by persons
" over 25 to persons

under- 18 40.981(A)

3 Distribution by persons over )
18 to persons under 18 and
'3 years his junior of Schedule I

narcotics 40 981 (B)
Armed robbery 14.64
. Attempted: ‘

1 murder, first degree 14.27D(1)
2 aggravated rape 114.27D(1)
3 aggravated kidnapping 14.27D(1)
4 attempt or conspiracy of

certain drug offenses:

Schedule I: manufacture,

distribution of narcotic

40.979

'.40.966 (3) (B)

Maxinmum Sentence

Death

Death

Death

Life

Life

lLife
Life
Life

99.
50

e




20 .
20

B 20 .

C
Q Drugs:
Second offense for anything
included in Georgetown Code
¢ item #15(1) below 40.982
10 - Aggravated burglary _ -14.60
11 Manslaughter 14.31
12 Conspiracy for a cirme which
is punishable by death 4
£ or life (see above) 14.26
R . - 27
(13 Rape (simple or forcible) . 14.43 &
o ' - 14.43.1
14 Arson (aggravated or |
Loz .other related) 14.51 &
""",':, et .14154 &
C. , ' 14.54.2 &
: Cow . D:’_:? 1.4-5403
15 Drugs: S |
1 Distribution by persons over -
‘ . 18 to persons under 18 and
C © 3 years his junior, any
-« Schedule I through V drug
. except Schedule I and II
- narcotics
c 23Second offense for anything
, covered under Georgetown
Code . # 23(1) (2) (3) (4) (5)
below . *40.982
| wﬁﬁ”ﬂttempt or conspiracy for any of
e .. '1 following:. o S
T ~7*: (a) Schedule I: manufacture,
' -« o7 -distribution of non~narcotic
[ . (b) Schedule I: possession
§ - {e) Schedule II: manufacture,
; - distribution .
o = (d) Schedule III: manufacture,
( ) distribution
= (e) Schedule IV: manufacture,
- - distribution
.és Extortion 14.66
. Aggravated criminal
i damage to property 14.55
<3 Aggravated battery 14.34 &

14.34.1

B e A N A SR

40
30
21

20 :

20

Raac race-oe

15

15

10

o .

&

{20
21

O

22
(123

O

O

24
25

O

N
()

-3—.

Cénspiracy or attempt to rape,
simple or forcible

14.26

Simple arson with $500 or more damage;

or conspiracy to aggravated arson

(1) Schedule I, manufacture,

- distribution of non-
narcotic

(2) Schedule I: possession

_(3) Schedule II: manufacture,

distribution

(4) Schedule III: manufapture,
" distribution
(5) Schedule IV: manufacture,
distribution

(6) Second offense for anything
covered under Gec'rgetown

or to other arsons 14.52. &
: 14.26
Theft and arsons, worthless
checks $500 or more 14.67 &
. 14.67.3 &
14,71
Forgery '14.72
‘Drugs:

40.966 (7) (B)

. 40,966 (C)

40.967(a) (B)

40.968 (a) (B)

-40.969 (n) (B)

40.982

"Code # 33(1)(2)(3) (4) (5) below

(7). Attempt or conspiracy for
any of following: .

40.979

.. (a) Possession marihuana with

second conviction

(b)
(c)

Schedule II: possession
Schedule III: possession

.4{d) Schedule IV: possession
(e) Schedule V: possession

Simple burglary 14.62

Conspiracy to aggravated '
criminal damage to |
property ‘ 14.26

Negligent homicide 14.32

10

10

10
10

10

10

10

10

10
10

10

[ttt
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27

28
29

30

31

32
- 33

34

(5) .Schedule V: Manufacturing
. 'Distribution or possession

——

Conspiracy to:

(1) Negligernt homicide

(2) Simple Robbery

(3) Carnai knowledge of
juvenile

-

(4) Pandering

(5) 1Illegal use of weapons where

second or more convictions
" within 5 years

Simple Ropbery 14.65
Simple kiédnapping 14.45
Illegal use of Weapons with 14.94
second or more convictions '
with in 5 years -~
Illegal carrying weapons third  14.95
conviction within 5 years
Carnal knowledge of juvenile 14.80
Pandering . 14.94
Drugs: ‘
(1) Possession of marijuana 40.966(4d)
- »Second offense CoL
+(2) -Schedule II: Possession © 40.967(c)
- (3) :Schedule III: Possession 40.968(c)
(4) ‘Schedule IV: Possession © 40.969 (c)

40.970(1) (13) (c)

14.26 &

40.979

{6) Illegal carrying weapons with
" third conv1ctlon within 5 years
17) -Poese551on of any drug s"hedule

- I through V

e s e i 1 % - o

O

o
35
36
o 37
38
)
39
O
40
O
_ 99
X7

Iﬁciting a felony

Indecent behav10r with
Juvenlle

Contributing to delinquency
of juvenile

Illegal use of weapons, first
offense; or illegal carrying

weapons, second offense within
© . 5 years. '

Theft, receiving stolen | ;
property or issuing worthless
checks, $100 - $499.99

Jumplng bail 1n a felony
case

All Miédemeanors

A \\ . ' O‘.\.{‘w&. v -(—\:..P_\ cr:\:\&./.‘.

14.28

14.81

14.92

14.94
&
14.95

-+ 14.67 &

14.67.3 &
14.69 &

14.71

'14.110.1
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APEDA Q

IN-COURT OBSERVATION CODEBOOK

Description

¢ Col. # vVar. #
. 01, 02 - 01 " Data Set ID
03, 04 '
C 05 02 Type of Court
;( 06, 07 03 .~ Mame of Judge
08 04 . Type of Defense
e Counsel ‘
(" o » .
09, 10, 11 0S5 Charges Pled .
‘ 12, 13, 14 : . o
@ 15 16 06 Setting for Pro-
¢ ceeding -
i
-
i
Is
17, 18 07 - Nature of Litany
C
C‘,

‘Actual # on Code Sheet 4

9=Missing Data

» 07=In group, in chambers w/indiv.
.. 08=In group & in audience w/indiv.

" 09=Co-defendants

Codes Ques. ¢

Actual # R |
0=Misdemeanor 3
=Felony

2-Both

3=Other

=Missing Data

0=PD - ' . -
1=Cca : :
2=PRI

3=None

4=UNK

Code # from Code Sheet 6(Diff. fc
: . Juris. 00=NaChrg|

00=A L _ 7
01=B

02=C

03=D |

04=E =

05=In group, in chambers
06=Individual in Chambers

followup
followup before bench

.10=Defendant in absentia
11=Other »
99=Missing Data

00=0Oral Individual 8
01=0Oral Standard

02=Read by Defendant
03=Signed

4=0ral Indiv. & Oral Standard
05=0ral Indiv. & Read by Def.
06=0Oral Individual & signed
07=0Oral Standard &Read by Def.
08=0Oral Standard & Signed
09=Read by Defendant and Signed
190=None '
11=0Other

99=Missing Data

-
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H

1O

E
: Col. #
(&)
.19, 20
©
O
O N
21, 22,
24, 25,
27, 28,
0O 30

23
26
29

var. § Description
08 Who recited rights
09 ' Which rights

“n

* 02=Remain silent

' "11=Reasonable doubt

- 13=Right to plead guilty before

Codes Ques. &
00=Judge . 9
0l=Prosecutor

02=Defense

03=Judge and Prosecutor
04=Judge and Defense
'05=Judge, Pros & Defense
06=Prosecutor & Defense
07=Translator :
08=Judge & Ct Administrator
09=Counsel recited prior to
proceeding, and judge
asked if understood

- 10=Not recited

11=Other

.- 99=Missing Data o

00=No additional rights 10

~ 0l=Trial (Includes right

to present witnesses

. burden of proof, right
of making defense,

- right to testify, due
process of state's burden,
right to present evidence
‘xight to subpeona witnesses,

- trial by jury, to prove
elements, right to plead
not guilty, picking of
jury) |

03=Confrontation (Includes
- right to cross-examine)
04=Conpulsory Process
05=Right to Appeal

. 06=Motion to suppress
. 07=Protest search on

constitutional grounds:
08=Right to Attorney (Free of cost
09=Compulsory service
10=Right to additional time
on charge

12=Free record

jury
14=0Other :
15=None -
16=Unknown ‘
99=Missing Data
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Col. #
™ 31, 32
C
C
33
c
34, 35
(
¢
36, 37
-«
f<
¢ 38
39

Var.

#

Description

10

11

‘12

13

14

Ask defendant
if understood

ey,

Did Counsel
. Explain Rights

Who Asked if Plead

. guilty because
guilty

" Who asked additional

questions

Prosecutor
Evidence

State Witness

Codes

00=Judge . 11
0l=Prosecutor

02=Defense

03=Judge & Prosecutor
04=Judge & Defense
05=Judge, Pros, & Def
06=Prosecutor & Defense
07=Translator

08=Judge & Ct Administrator
09=None

10=0Other

99=Missing Data

' 0=Yes , ' , '“iz

1=No
9=Missing Data

00=J ' 13
0l=Prosecutor

. 02=Defense -
. 03=Judge & Prosecutor

04=Judge & Defendant
05=Judge, Pros, & Def
06=Prosecutor & Defense

f 07=Translator

08=Judge & Ct. Administrator
09=None

- 10=0Other

99=Missing Data .

.

00=Judge 14

0l=Prosecutor
02=pafense

.03=Judge & Prosecutor

04=Judge & Defense
05=Judge, Pros. & Def.

~ 06=Prosecutor & Defense’
- 07=Translator

08=Judge & Ct Administrator

-. 09=None

10=Other
99=Missing Data

0=Yes ' | 15
1=No '
9=Missing Data

0=Yes 16
1=No:
9=Missing Data

Ques.
Pues. &

¢

| @

42, 43

45, 46

47

Vvar. # Description.
16 Who explained
charges
17 Asked if Understood
.18 Noted if counsel
explained
19 Noted Plea
agreement
20 If agreement,

what record

Codes

00=Judge 17
0l=Prosecutor '
02=Defense

03=Judge & Prosecutor
04=Judge & Defense
05=Jui~e, Pros. & Def.
06=Prc:: & Defense

‘07= Translator

08=Judge & Ct Administrator
09=Judge read RBOI )
10=Judge read Indictment
ll=Formal Reading Waived
12=None

"13=0ther

99=Missing Data

00=Judge ‘ SR 18..

0l=Prosecutor
02=Defense

03=Judge & Prosecutor
04=Judge & Defense

- 05=Judge, Pros. & Def.

06=Pros & Defense

07=Translator

08=Judge & Ct Administrator

09=Counsel stated he'd gone
over statement w/defendant

' 10=Formal reading waived
‘11=None
~12=0Other

99=Missing .Data

0=Yes . . 19
J1=No ' ‘
2=Missing Data

00=Judge . 20
01l=Prosecutor

‘02=Defense

03=Judge & Prosecutor
04=Judge & Defense

-05=Judge, Pros, & Def

06=Prosecutor & Defense
07=Translator
08=Judge & Ct Administrator

" 09=None

10=0Other
99=Missing Data

0=a 21
=B

2=C

3=D

4=No plea agreement

- 5=N/A

6=0ther
9=Missing Data

-Ques. %
_—\

Sm




Col ¢
48, 49
C
C
50, 51
C
C
- C 52
C
53, 54
¢

var.

Description

21

22

23

If other promises

Threatened or
coerced

Maximum Sentence

Habitual Offender

Codes Ques. &
00=Judge ‘ 22
0l=Prosecutor

02=Defense

03=Judge & Prosecutor
04=Judge & Defense
05=Judge, Pros, & Def
06=Prosecutor & Defense

"07=Translator

08=Judge & Ct Admlnlstrator
09=Counsel Stated

10=None

11=0Other ,

99=Missing Data

00=Judge A 23 - .
01=Prosecutor . o
02=Defense .

03=Judge &Prosecutor

04=Judge & Defense

.05=Judge, Prosecutor, & Def

06=Prosecutor & Defense

" 07=Translator
" 08=Judge & Ct Administrator

09=Counsel Stated
10=MNone

11=0Other
99=Missing Data

0=Yes ' . 24
1=No ‘ '
2=No, Def Attorney diad

3=No, Prosecutor stated

4=No, Other did

9=Missing Data

00=Judge - 25

0l=Prosecutor :

02=Defense

03=Judge & Prosecutor

04=Judge & Defense

05=Judge, Pros, & Def

06=Prosecutor & Defense

07=N/A

08=Already adjudicated a
habitual offender

09=None

10=0Other

99=Missing Data
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O
Col. ¢ - Yar. & Description
55 ' 25 Collateral
‘consequences
O
Oy
56 _ 26 Maintain
Innocence
O : . ‘
57 | 27 . Refuse or Accept
o 58, 59 28 Total time elansed

G

in mlnutes

Codes Ques. #
0=Yes, Unspecified 26
=No '

2=No parole possible for

3=No option for probatlon

4=Pts. on driver's license

5=Record will show nunber
of felony convictions

6=Restitution

7=Other

9=Missing Data

__ Yyears

0=Yes | 27
1=No ‘ '
9=Missing Data

0=Yes . ’ . 28
1=No '

9=Missing Data

Actual number ‘“ 30 .
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Y 2 . ' . SANPLE loas:.wr'a y
DATE: MO/, DAY //' mz_:

1. Jumsorcr:o.\':z 34567

1@1\1’3 OF COURT:  MISDEMZANOR  FELONY @

2. WHICH OF THE FOLLOWING CONSTITUTIONAL RIGHTS. WERE RECTTED:. .f TRIAL) REMAIN SILENT
@' HER (SPECIFY) gg%aamL il T u‘ﬁf"" 22U,

2. @bs 1 vorep T DEFENSE COUNSEL EXPLATNED THE n&j'\m*r's RIGHTS TO HIS CLIENT: <ZESY KT

4 o mests:
i VD ASKeD DEFRNDAWT IF HE WAS PLEADING GUILTY BECAUSE HE IS IN FACT GUILTY.CBRCS

WTD’Q&‘SS AND VDILN’IE\RE"ESS OE‘ PL_.

9 2
VHO ASKFD  IF PROMISES OTHER TWAN A PLEA AGREEMENT HAD BEEN MADZ: 3“)99‘05 DEF ML - NOXZ
4. xo
D=F ML NONE

P LS ot

TDNE PFOCEEDING BEGAN: /') '¢i’)

R AR,

ong c"uu{e r2b /S"_,,//k/

g of JueeE: __ oo man

TYPE OF DEFENSE COUNSEL: FD PRI NoE w [fSass
CHARGES TO VHICH DEFENDANT PLED: A _po fhrey )57 B.
C. D. - O ; E.

SETTING FOR PROCEEDING: A. IN A GROUD AND OUT IN THE AUDIENCE
B. IN A GROUP BEFORE THE BENCH
C. IN A GO BFF O‘t‘ UNel p""ICH WITH ]I‘DIVIDUAL FOLLCAI-UP

“BINCES

NATUSE OF LITANY:  ORAL INDIVIDUAL < ORAL STANDARD ) READ BY DIFENDANT  SIGWED pine

“WHO RECTTED CONSTTTUTTONAL RIGHTS OF DEFENDANT: ’ PROS D= MUL,

e ‘n/f/

WHD ASKED DZFENOANT IF HE UNDERSTOOD THE RIGHTS HE WAS GIVING UP: l / PROS DEF . NONE

'/

ZF MUL ;
#HO RSKED DEFENDANT Anomo.\m. QUESTIONS REGARDING THE GFFENSE BEHAVIOR: J PROS Dz Muz.Q'
DID THE PROSECUTOR SHOW OR REPORT SOME OF TeE: STATE'S EVIDENCE: Crrs‘? No

DID THE STATE PRODUCE AT LEAST ONE WITNESS:  YES C‘

t‘mmmmammrﬁnmm--a PROS DEF NONE MOT,

rmmm;anmmrmmmwmowxmwmam @ rros DEF ML NG

mnmmmmnmssmmmmmrmosmmmnmmm- YESC

K é ) b=F x.mx.\vcm T

- . “

IE‘TEE'.R:.!RSAPLEZ‘LAG@"-‘\T, W’M RECD?D WAS MRD.. 0: I"'. - ’ T e
B A. ONLY THAT A PLEA EGE’J’"’\T HAD BZEN REACHED '
: B. AE SPPCITIC RCREI)
C. NO REQORD &S IMADZ
UNKNOWN

‘mmmhmmmmBmm@m
Hearsis at/:v’ wless t, )
* v

ASKED IF ANYONE EIT:ER THREATENED, COERCED OR PRESSURED DEFENDANT 10 PL_AD- @ PR
/ftc - VI/,n ,a..r-.?f
DID JUDGE SPECIFY WHAT MAXIMUM SENTENCE VAS PERMISSIBLE BY Liy: {’tﬂ-x

DIRECT QONSEQUINCES:
Va0 KOTZD THAT THE DEFZMNDANT COULD BE SENTENCED AS A HABITUAL OFFENDER: J/r/i!& £2F UL N

VZRE ANY COLLATEFAL CONSEQUENCES OF PLEA NOTED (SPECIFY): ' A/ ()
DID TiE DIFENDANT MAINTAIN HIS DMNCCENCE EVEN THOUSH HE PLED GUILT @ vo A/fEr

v It fo0 m'loxudfc/ )
DID $HE JUDGE REFUSE TO ACCEST THE PLEA OF GUILTY: kerow i iz oohd ¥
IF YES T A2OVE, STATE ANY REASONS IF GIVEM

= &

b , +
nieron ERNN TSR .

a

TOTAL TR FLAPSDD: ) .Ul fza

O

Jlua./ 08.:'//amm /Dof;e eX7ns,..

'R

&

Lo

e P07 T DU COURE OBSERVATICN EORY Hoog
IR SAHP!.{ OBSERVER /el men

] e ' ‘ mare: 0 7 par /v _

1L Jr_msarcrm\nvf) 234567 _ o

g F oy oyt s ) 4 » : . ,
: TINE PEOCEEDING BEGAN: _ </ /) 7 7] N3 Skdoe) Al //“ Jood o

4 ®ms oF courr: (MISOREADR FELONY  BOTH I e/

34 wrs or Juoas: ST s .

¥ 5. Tvez oF DIFENSE COUNSEL: @o\ PRI NOME UN (CAse ,‘),/.,,.._,?“/J"“, : -

" .

c.

5. CHARGES

TO WHICH D:E ENDANT PLED:

D.

2. lerd
S o -
F et a2 g R

.

B.

E.

‘§ 7. SETTING FOR PROCEEDING:

A.
B.
C.

E.

IN A GROUP AND OUT IN THE AUDIENCE

IN A GROUP BEFOZE THE BENCH

IN A GROUP BEFORE THE BENCH WITH INDIVIDUZ\L FOLLCW-UP
MMY BEFORE THT:."B"'\IU{\

b bt § o e ——

NONE

C_HoNE T
MUL A/
TRIAL REMAIN SILENT

‘_,..-———-._..5 rm .

8. NATURE OF LITANY: ORAL INDIVIDUAL ORAL »JANDARD READ BY DEFENDANT SIG

9. WHO RECTTED CDNSTI’I’UI’IOMRL RIGHTS OF DEFENDANT: J PROS DEF

‘;f_ 3. VHICH OF THE FOLLOWING oowsz'rrurzon\mn RIGHTS. WERE RECITED:-
OONFFONTATIGYN OTHER (SPECIEY) )

L. h‘.!OASKEDDEFEH?ANTIF}E(NDERSTmDTHERfQ{TSHE!‘IAS GIVING UP: J ©PROS

DEF (FONE
1, IT NOTED THAT DEFENSE COUNSEL EXPLADNED THE DEFENDANT'S RIGHTS TO HIS CLIENT: YES el

ZIUAL BASIS:
;. PHO ASKZD DEFENDANT IF HE WAS PIEZRDING GUTLTY BECAUSE HE is IN FACT GUILTY: .9 PROS D=F ML, » N

5
E

5. MO FSKED DEFENDANT ACDITICNAL QUESTIONS REGARDING THE OFFENSE BEHRVIOR: J PROS DEF ML i
N:. pIpTE Pmcuma SHOW OR REPORT SOMX OF THE STATE'S EVIDENCE: YES -\I:._O/}
3 PN
J5- DI THE STATE PRODUCE AT LEAST ONE WITNESS:  YES )

‘fomaess mo vorovrenEss op Prea:
/- VEO FXPLATNED THE (FARGES T0 THE DEFENDANT: J PROS DEF (NONE ML

‘- VHO ASKED THE DEFENDANT IF HE UNSRSTOOD THE NATURE OF THE CHARGES: J  PROS DEF jm e

¥

‘ 1. msnnmmmnmnmmummmnmmrmorm&smomw. YES N

E 1.,wmt\ommAPmnmmmszmmm J_ PROoS DE!F T MN:
\ PRI Bt o '. '\ — . N

. IF’I’HE‘WASAPL:AAG’-EEF"‘IT WHAT‘C'@?DWASI‘@D"OFJT' ‘

ONLY 'THAT A PIEA-AGRIEMENT HAD BEEN REA(}ED

o A.

' . B. TiE SPECIFIC AGRETMENT }',l,g 41 *:/,. aerveouast
‘ . g' UNIQ\'G\N iaS MADE Was /}'h-'f}:/ b-Fno Y m‘(‘w, Sy
g : ' VzJ tied S Ay a0/ '

‘& Vo asr IF PROMISES OTHER THAN A PLEA AGREEMENT HAD BEEN MADE:

.
S . WHO
W b= M "’gxe/

"', DIRSCT CONSEQUENCES:

‘M. VERS AN COLLATERAL CONSEQUENCES OF PLEA NOTED (SPECIFY):

.
[y

ASKED IF mm EITHER THREATENED, COZRCED OR PRESSURED DSFENDANT TO PLEAD:

———

J PROS DIF E-ﬁbil\'o.}-zg‘

J PRoS

DID JUDGE SPECIFY VHAT MAXTMUM SENTENCE WAS PERMISSISLE BY LAW:

/J

YES

WHO YOTED THAT TiE DZFENDANT COULD BE SENTENCED AS A HABITUAL O'T'EI.\"DZ’?'!. J PROS DEP UL, M.

M. DID T¥= JUDGE REFUSE TO ACCEPT THE PLEA OF GUILTY:
1F YES TO ABOVE, STAIE AMY REASCNS IF GIVEN

TR EXDED: /50 ¢/ ¢ 6 S

M - DID TIE CEFENDANT MAINTAIN HIS INNCCRICE EVEN

THOUGH HE PLED GUILTC:

YES NO

-
v

YZS NO.
~ e

T
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3 , 2. 22 years old. , f
i 1 .

P White/ American/ U.S. O o i
]

@ ;
3 Defendant's Age
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3. Male
Defendant's Sex e e
LN

.

O

4. o o

about an individual Seen exiting the window of

block from the house. Resident of the house
reported that money and jewlery were taken.
At the time of the apprehension the defendant
had $207.50 in his pocket. Also, jewelry was
found in a bush three feet away from.him.
Entry to the house had been gained through

an unlocked but closed window. A neighbor
had called in the prowler report.

&t 11:30 P.M. police respond to a radio dispatch

a house. The Police apprehend the defendant one

Basic Facts of the Case
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38.

Defendant reports family centered activities.
and participation in local sports. He is member

of a local league softball team.

Defendant's Interests & Activitie

TLHHR
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\
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€
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-3

6. Defendant is married with one child,

age 3
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-’“9

Normal intelligence, high school graduate, one
year junior college; not currently in school.

Defendant Inteil;gence & Educgation

o

AT

RIS AL e £ ey Snte o L ¥ i ¥ T - okt )

i

SN B 501+ 2 g rranm,

Defendant is an employee of a local fast food
restaurant. Has held this position for six
months. Has had several prior positions since
leaving school three years previously, none
longer than six months.

Defendant's Employment Stgatus
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None

9.

Defendant's Paychdlogical Pxehlems
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11. None. There were no other individuals
involved in this offense.

Co-Defendants

9"
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12.

Judge has reputation for severity in burglary
of residence cases. he can be persuaded to

go along with the sentence recommendation of
the prosecutor.

Trial Judge's Reputation for Leniency
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13.

Community sentiment against burglary is
strong. However, this case has received
no publicity or press coverage.

Publicity/Community Sentiment

e

\
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14.

Not an issue.

Propriety of Police Conduct After Arrest
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15.

The police officers responding to the radio
dispatch saw the defendant who matched the des-
cription given of a young while male with red
pPlaid trousers. Hewas a block away from the scene
of the burglary. When he saw the police he

made a motion. It appeared to the police that

he was throwing something into a nearby bush.

When the bush was checked the police found jewelry
which was later positively identified as belonging
to the the burglary victim. Also, the victim
indicates that two hundred dollars (ten 10's, and
20 5's) were stolen. The defendant was carrying
$207.50 (ten 10's, 21 5's and some change) at the
time of arrest. No fingerprints were found at the
Viotim's home. The neighbor reporting the prowler
was not identified. :

© Evidence -~ Substance of Available

< —

i
1
;
1

:ﬁ)

40.

The police officers responding to the radio dispatch
stopped the defendant because he matched the geperal
description on the radio dispatch (namely, a white
male) and because he was one block from the scene

of the burglary. Jewelry which was later positively
identified by the victim as his was found in a bush
three feet away from the place where the defendant

the prowler could not be located in order to give
an identification. The victim's house was checked
for fingerprints but none matching the defendant's
were found. The jewelry could not be subjected to
fingerprint analysis. The victim was unsure of
the amount of money stolen.

. R

Evidence -~ Substance of Available
—— , _ Bl b ,

e o

was stopped by the police. The neighbor who reported
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16.

This judge has a hard time keeping up with
C his docket. Hé is already over 50 cases
behind and his docket is growing.

]
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Backlog of Docket of Judge to Whom Case is Assigned
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17. ' : o

Defendant was arrested in this case 28 days ago.

Lgngth of Time Since Arrest in Instant Offense
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l. Probation
2., Work-Release

Vocational Rehabilitation Programs
Military Service
Psychiatric/Family Counseling
Diversion

Restitution

Alternatives to Incarceration
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should get some ¢ime.
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; . Police,are'generally opposed to plea bargaining.
j - - The arresting officer thinks the defendant
€
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20.

Defendant said he was walking on his way home

and that someone ran past him and threw something
into a nearby bush. He says he won the money he
had on him in a crap game with people he cannot
identify.

Defendant's Account of the Incident
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21

(1) Police Officer A has been on force for four
months. He is the one who saw the defendant first

and who conducted the search. He has not yet testified
in any case at trial.

(2) Police Officer B has been on the force over seven
years and has testified in numerous cases.

(3) The burglary victim is a middle aged white male
who has never testified at trial before. He has no
hesitancy about testifying and he can positively
identify the jewelry.

(4) The neighbor who called in Ehe prowler report
refused to identify himself and could not be found
for use as a witness.

Effectiveness of Witness at Twial __
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23.
.. The junior defense attorney had no prior ccitact
The junior prosecutor has had no prior contact with this prosecutor.

with this attorney.
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Defendant could pay restitution.

Ability of Defendant to Pay Restitutiqn

. .

(Burglary)

You are a senior prosecutor and a junior prosecutor
comes to you for advice about a plea negotiation he
is involved with.

The defendant is charged with burglary at night
and is willing to plead for consideration.

Assume’ that the law in

your jurisdiction provides

that the penalt

Y for burglary at night is up to

a lo

incl

~year maximum. Any sentence. less than 10 years,
uding probation is legally permissible. .

The indictment/information has been filed.

No motions

have been filed.
within two weeks.

- _Introductory Statement

The case is scheduled for trial
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(Burglary)

You are a senior defense attorney and a junior defense

attorney comes to you for adfice about a plea negotiation

he is involved with.

The defendant is charged with burglary at night and
is willing to plead for consideration.

Assume tha the law in your jurisdiction provides that
the penalty for burglary at night is up to a l0-year
maximum. Any sentence less than 10 years, including
Probation is legally permissible.

The indictment/information has been filed. No motions
have been filed. The case is scheduled for trial
within two weeks.
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Victim is upset and feels the defendant should
be "behind bars".

Yictin's attitude Toward Bargain
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26. White male, 40, respected businessman, no
record, no prior victimizations.
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5. Arrests Dispositions.
(1) 1 juvenile contact, Adjudicated "involved"
5 years earlier
() 1 juvenile contact, Adjudicated "not involved"
- 3 years earlier :
(3) Burglary 2 1/2 years Dismissed
earlier
(4) Burglary, 9 months earlier IDismissed
(5) Burglary, 8 months earlier (No entry an rap sheet)

Reputation: Rdﬁcetnlnae,-ﬂuxmghaardﬁabkainﬁxmant,he

is responsible for several
in the neighborhood but can

Defendant's Prior Record & Police Reputation

other burglaries. They know he was
't prove he aided them.
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Victim's Race Age, Sex, S*,—‘c,z,,__ -
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; C Arrests Dispositions

(1) I juvenile contact, No adjudication
; 7 vears earlier
; (2) 1 juvenile contact Adjudicated
€ 5 years earlier "Not involved"

(3) shoplifting, 25 days (No entry on rap

before instant offense sheet)

e . Reputation: Arresting police officer in instant
ol offense says defendant "hangs around
4 with the wrong kind of people."
e / . .
Pefendant's Prior Record & Police Remmtatin
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28.
He was on release on his qurecqyﬁzéxe for a’
shoplifting case which has since been dropped.
O
L
0. | Pretrial Release, Probation/Parole Status at Time of Offense
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None

29.

Defendant's A;iases
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32.

Defendant denies drug use but arreéting officer
says the crowd the defendant hangs around with is
"into hard drugs." Defendant was not on drugs

at time of arrest.

Record of Dxugﬁgﬁg”pg‘pefendant
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Heterosexual.
!
i Defendant's Sexual Orientation
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£ Defendant
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Religious Affiliat
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Protestant - Baptist
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Defendant's
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None
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36. None
Petainers on Defendant
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43.

The victim was in the house and asleep at the
time of the crime. No contact was made between
the burglar and anyone in the house. There was no

property damage to the house or its contents.

Aggravating & Mitigating Circumstances of Offense
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27.

Released on own recognizance

Defendant's Pretrial Release & Status

for this Burglar: |
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Lifelong resident in local community

|
[

Length of Local Residence of Defendant _
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