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Introduction 

This "how-to-do-it" manual is an attempt to provide local 

jurisdictions in the United States with the methods and tools 

to examine plea bargaining and the roles of participants in 

* the process. The forms, instruments and interview schedules 

were developed, administered, and interpreted over a three

'year period during a national study of plea bargaining conducted 

,'by the Georgetown Uni versi ty Institute of Criminal Law and 

Procedure for the National Institute of Law Enforcement and 

Criminal Justice (NILECJ) of the Law Enforcement Assistance 

Administration, Department of Justice. 

The study was 'undertaken because of intense controversy 
** over the propriety of plea bargaining. Such groups as the 

American Bar Association and the National Advisory Commission 

on Criminal Justice Standards and Goals have disagreed as to the 

legitimacY and purposes of plea bargaining in the United 

States. A host of issues relating to this controversy evoke 

dive~gent opinions which are frequently based on inadequate 

information. The purpose of the study was to determine whether 

more current data would pxovide new perspectives on these issues. 

* 

*. 

See the appendices which incorporate all the research tools 
developed for the project. Each of these will be commented 
on in detail later in this manual. 

No less a personnagethan the President of the United States 
recently criticized plea bargaining. "In many courts plea 
bargaining serves the convenience of the judge and lawyers, 
not the ends of justice, because the courts simply lack the 
time to give everyone a fair trial." Remarks of the President 
at the 100th Anniversary Lunch of the Los Angeles County 
Bar Association, May 4, 1978. 
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The project reviewed available published literature and 

d ' Much of the commentary in these many unpublished stu l.es. 

1 t ' or consl.'sted solely of legal analysis. materials was specu a l.ve 

, d empl.' rl.' cal data which the projec'c has USE:d Some of it contal.ne 

in its analysis. 

, began wl.'th the idea that a national mail The proJect 

survey would be attempted in about 350 local jurisdictions. 

After consultations with experts and, discussions concerning 
.' 
'~ind of return which could be expected, the project decided 

such a study was neither feasible or viable • As a partial 
. . -.... 

the 

that 

substitute project staff visited over 30 jurisdictions in the, 
r. 

United States during the project. Twenty were chosen on a 

'stratified randl:Jm sampling basis from all jurisdictions over 
-' 
;00,000 population. Others were chosen because of some special 

f~a~~re involvi~g the plea bargaining p~ocess (i.e., special 
... ~ .. ' 

~l;~ '-i'~~~~d b~ the prosecutor, special screening px:ocedures, . 
-L":':" -

'~pecial treatment for specific crimes) or in'the case of 

~;"., , ,. because plea bar, gaining had all~gedly ,·several j urisdl.ctl.ons , 

been abolished. 

From the review of the literature, the visits to the juris-

dictions, and ~ analysis of such data as was available from 

-"-"-' . - ., the pro)' ect prepared an interim these and other jurisdl.ctl.ons, 

* report. Plans were then made to intensively study six sites 

to obtain an indep~ perspective of the issues and hard data. 

* F M D aId and J.A. Cramer, Plea See H. S. Miller, W.. c on Phase' I Report (National 
Bargaining in the Unl ted States': Criminal Justice, LEAA, 1978). 
-Institute of Law Enforcement and 

I 
"I" 

I: 
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In reviewing the results of the six on-site examinations, 

project staff discovered that each jurisdiction had unique 

practices or procedures which frequently stemmed from customs 

or practices unrelated to the legal or administrative 

structure. Many customs and practices appeared routine 

and continuous, meaning that they occurred throughout the 

system whatever the relationships between the actors. Other 

practices stemmed from the role key actors played and the 

relationships between them. These were subject. to change 

which could resul~ in changes in the practices. It was 

especially clear that a change in the chief prosecutor 

could profoundly affect t,he nature,. quality and scope of 

the plea bargaining process. 

Differences between jurisdictions cover a wide spectrum 

of issues: judicial practices during the process of plea 

acceptance in court; the degree of internal control exercised 

by the chief prosecutor; the' relationship between different 

actors dependent on personality; the general political situation 

as perceived by the actors; or the impact of a particular 

policy mandated by one of the actors (usually the prosecutor). 

Notwithstanding these differences, there are also 

areas of commonality. For instance, the absolute discretion 

of the chief prosecutor was present in every jurisdiction as 

it concerned the screeni~g and cha~ging policies (or lack thereof) 

of. that office. The fact that plea bargaining discussions 

were conducted out of sight and off the record was observed 

in every jurisdiction. 

. . ~ __ *,l'Q_~~.~. ,,~, .. ~.Et 

r: 

Each jurisdiction appears to have a distinctive flavor 

of its own, a circumstance which raises problems concerning 

acceptance of a,ny study which doesn't look at all local 

jurisdictions. A typical American attitude is that a study 

of one jurisdiction may not be applicable to others. 

Similarities between jurisdictions are not regarded as 

cont.rolling. Thus, it is difficult to convince a juris

diction of the applicability of the findings of a study 

which does not include that particular 'jurisdiction. 

Added on to this attitude is the peculiar structure 

of criminal justice in the United States. With few e~ceptions, 

the chief prosecutors in most jurisdictions are constitutional 

officers pUblicly elected, frequently on a partisan ticket. 

In Inost, ju;risdictions, the' court system (meiming a particular' 

judicial district within a state) and the judges within that, 

system operate fairly independently in each 'case. And, 

of course each jurisdiction may have its own particular 

blend as it relates to population, work force, and educational 

level. In short, despite the applicability of state laws 

and rules to all jurisdictions within a state, the system as 

.it now operates permits enormous discretion to be exercised 

by most of the actors. 

Most actors in the criminal justice system have established 

statewide organizations to consider issues involving the adminis

tration of justice (judicial councils, prosecutors' associations, 

ass'ociations of criminal defense attorneys). Proposed changes in 

the laws or rules governing criminal procedure of a state would 

inevitably be considered and influenced by such organizations • 
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Reaction by these organizations to changes at the state 

level will be influenced by their members' experiences 

and perceptions within each local jurisdiction. 

A classic example of this phenomenon is reflected in 

the study on sentencing disparities conducted in the second 
* federal circuit. ~l'he oft-repeated statement that there are 

extreme disparities in sentencing was not entirely accepted 

by the Federal Dist;>:ict Judges in the Second Circuit. A 

study of sentencing disparities was therefore undertaken, by 

the Second Circui'c utilizing the facilities and resources of 

. . 1 C t ** As a moving force in this th)=i! Federal Jud~c~a, en er. 
-:r 

study, Judge Marvin E. Frankel stated, "Self-knowledge is a 

necessary, albeit not sufficient, step towards self-improvement:. 

'This manual provides the method and tools, the use of which will 

enable a local jurisdiction to attain that essential self-

knowle~ge. 

These tools were carefully thought out and extensively 

discussed before their use in the nat;i.onal study. ' The research 

concepts under~ying them are well recognized in the social 

sciences and similar techniques have been used in other studies 

* 

** 

. , -

The Second Circuit Sentencing Study, a report to the judges 
of the Second Circuit (Federa,l Judicial Center, August, 
1974). 

The study concluded that "the consistent tenor ?df . the ~~ta: • • 
is one of substantial dispa,ri ty. • • II and ~hat ~spar~.,Y ~s 
a serious problem in a ~ubs~antial ~rop~rt~o~ o~ cases. 
This study found dispar~ty ~n the C~rcu~t, w~th~n e~ch 
judicial district, and that individual judges somet~mes were 
inconsistent, pp. 10,14,36. 

.. 

c 
e 
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of the criminal justice system. But plea bargaining has 

not been studied to the extent and with the depth provided 

by these research tools. 

We stress the preparation and comprehensiveness of 

these materials because this manual is predicated on 

their use by a local jurisdiction at minimal cost in a 

relatively short period of time. The jurisdiction will not 

have to make an investment in developiz:1g a research design. 

What we hope to do in the remainder of this volume 

is to indicate how these tools can be u~ed together or 

separately to provide facts and analysis which any juris

diction could rely upon in assessing the'need for change • 

This volume is not intended to provide the complete research , 

procedure which will have to be established before the data 

collection, interviews and observations begin. The stud.v 

director or someone with research experience should be 

consulted on just how thE! study should proceed. 

, ' 

, :Cont'emp'lat iil'g' :the S'tudy 

The bulk of this manual consists of four sets of research 

tools and accompanying instructions for applying them to the 

* local study. They were created to obtain hard empirical data 

and perceptions of key actors based on their experience in the' 

criminal justice system. These empirical techniques provide 

* Interview Schedules (Appendices A through H ): Case File 
Instrument and Instructions (Appendices I and J) i In-Court 
Observation Forms and Ins tructions (Appendices K and L ) i 
the Plea Negotiation Simulation, Instructions and Response 
Sheet (Appendices M, N , ando ): and an examl?le of an offense 
code (AppendixP ) and an in-court observat~on code 
(AppendixQ ) • 
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a comprehensive description of and perspective on the dynamics 

of plea bargaining in the six jurisdictions. They were 

supplemented by a review of plea bargaining literature, both 

published and unpublished. Major Supreme Cour.,t cases were 

analyzed, and extensive analyses of the legal and administrativel 

structure of each of the six jurisdictions were undertaken. I 
Finally, six national models of plea bargaining standards and 

* rules were examined. 

Obtaining multiple views of issues from different 

perspectives serves to verify the reliability of divergent 

sources.' For instance, criminal justice acto~s may be asked 

whether or not judges in a particular jurisdiction participate 

in the plea negotiation process. If all actors agree that 

judges do not participate in plea bargaining a researcher could 

state that there appears to be no such judicial participation. 

If the researcher observes cases under negotiatio~ and sees np 
. 

evidence of judicial participation, the claim that there is no 

judicial participation would be stronger. 

I 

" * , A Model Code of Pre-Arraignment Procedure (The American Law 
-'Institute, 1975): American Bar Association Project on Standards 
for Criminal Justice, Standards Relating to Pleas of Guilty 
(Approved DJraft, 1968), The Prosecution Fux:ction and the 
Defense Function (Approved Draft, 1971), D~scovery and 
Procedure Before Trial (Approved' Draft, 1970), and The , 
Function of 'the Trial Judge (Approved Draft, 1972): Nat~onal 
Advisory Commission on Criminal Justice Standards and 
Goals, Courts and Criminal Justice System (1973): Federal 
Rules of Criminal Procedure, Rule 11 (as amended Feb. 23, 
1966, eff. July 1, 1966: April 22, 1974, eff. Dec. 1, 1975: 
July 31, 1975, eff. Aug. 1 and Dec. 1, 19?5): Uniform Rules 
of Criminal Procedure, drafted by the Nat~onal ~onference of 
Commissioners of Uniform State Laws ( ); Nat~onal 
Prosecution Standards, National District Attorneys 
Association (1977). 

" 
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Actors in the system could be asked if judges differentially 

sentence (i.e., are individuals who plead guilty sentenced 

more leniently than those who go to trial?). Their answers could 

be c!onlPared with data obtained from case fj 1 res which might show 

a pattern, or lack thereof, of differential sentencing. 

The in-court observation form is a way of empirically 

recording the methods and techniques of court practices during 

the plea acceptance process. Researchers and jUdges could use 

the legal mandate of statutes, rules and case law as a benchmark 

against which to assess observed performance. 

Many questions asked of defense attorneys and prosecutors 

relate to the charging process and the influence of the strength 

of the case or a defendant's prior record in making charging and 

plea decisions. The plea bargaining decision-making Simulation, 

which stresses these factors, could provide a ,vital comparison 

of the actors' responses to questions against the decisions made 

duri~g the simulation. A further check could be observation of 

actual n~gotiation sessions. 
" , 

A study usi~g these various instruments and interview' 

'schedules, combined with observation of the process itself, 
. 

'will provide a comprehensive and 'indepth picture of plea 

" ba~gaini~g in any jurisdiction. This view of the system,should 

provide decision makers the evidence on which to base policy 

decisions. The process of verification inherent in this compre

hensive approach provides checkpoints against which allegations 

or assumptions about the system can be measured. 

\' 
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Where the data and different perspectives strengthen 

and support each other,. policy maker.s will know there is strong 

evidence in connection with a particular issue. Where the 

data and different perspectives arp. not parall.el or present 

conflicting information, further research may be. required 

before decisions are made. This additional research can be 

cri tical. Indi viduals act on their perceptions. Whether 

or not these perceptions are valid they become the realities 

which guide decision makers. Solid resaarch can provide' 

the data upon which policy decisions can be rationally based. 

Choosing the Director for a Comprehensive Study 

One individual should supervise a co~p,rehensi ve study. 

This individual should be familiar with the criminal justice 

system and criminal justice research. The specific disciplinary 

background is no more important than the individual's under

standing of the system and criminal justice rese~rch. A 

study director should have completed law school or all course 

work towards a Ph.D. in one of the social'sciences. He or 

she should be relatively young professionally. During the 

national study interviews with experienced professional in

dicated that their'own research interests might conflict with 

project requirements or that most of the work would be done by 

research assistants responsible to them. Interviews with key 

actors and observation of plea bargaining dynamics should be 

accomplished by the study director, not junior researchers. 

The study director can use research assistants to gather data 

from case jackets and observe courtroom procedures. 

o 
o 

o 

(i 
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Those overseeing a comprehensive study should have 

direct contact with the study director to determine if the 

director is adhering to the study plan. Monitoring 

responsib1.li ty should reside wi th a special commi t·tee 

composed of representatives of the criminal justice system 

and some experienced researchers. A local criminal justice 

coordinating council could also play this role. 

Before the study begins there should be indepth 

discussions of the study, its purposes and the research 

tools to accomplish these purposes .. , Study monitors and the 

study director should participate in these disct1ssions. Only 

in this way can all be certain that the goals are agreed upon 

and that a specific schedule will be followed. 

If possible the atudy directqr should be recruited 

from outside the criminal justice system. All field directors 

in the national study were connected with a university and 

were thus able to work on the project full time during the 

summer. There may be benefits accruing from a study which 

e~g~ges the full resources of the director during the critical 

research stage. Conducting the interviews and observations 

'intensively enables the director to better understand different 

perspectives, conduct indepth probing during interviews and 

gain sharper insights into the dynamics of the process. 

The collection of data from case jackets can be accomplished 

by student research assistants. They must first be t~ained 

and attain familiarity with the material in these jackets. 

Intensive collection during the summer concentrates attention 

and can be more closely supervis~d. 

'4 \' 

--------------------~------------------------------------~---~---~---~-~---~~----~------
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The in-court observations can be completed by student 

assistants during the summer. They must first be instructed 

in what to look for and how to make the entries* They must 

also become familiar with court procedures, particularly 

with any informal practices as they relate to the process 
* of plea acceptance by the judge. A student's ability to 

understand and record all that occurs in court may depend 

on a constant presence in court, something which can best 

be achieved during the summer break. 

All project staff experiences point to the desirability 

of data collection being completed within a relatively short 

period of time' (summer). 

Conducting Partial On-Site Studies 

We obviously express preference for a comprehensive ,on-sit,e 

study. Nevertheless, a limited study can be condu~ted for 

. , 

specific purposes at minimal expense. For instance, a jurisdiction 

may want hard data concerning differential sentencing. Extraction 

of key data from cases where a sentence has been imposed would 

provide the information. 

* In one jurisdiction defense attorneys and their clients 
informally reviewed a document ~upplied by the court con
cerning voluntariness, factual basis and understanding 
before the judge appeared. The judge later relied upon 
this process and made few" if any, inquiries from the 
bench during the plea acceptance process. 

-

(l' 

c' 
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In multi-judge jurisdictions there may be interest in 

obtaining data on judici~l practices and procedure during 

acceptance of a guilty plea. The in-court observation form 

could be utilized for this purpose. , 

Prosecutors or public defenders could use the plea 

bargaini~g decision-making simulation to determine how 

assistants in the office respond to a particular case. 

This would assist the chief public defender or prosecutor 

to determine whether or not there was an appropriate consistency 

in these decisions. 

d a study whl.·ch utilizes interviews We do not recommen 

and observation without concurrent collection of data from 

The i,nterview and observationthe other three empirical sources. 

portion of the study is based on perceptions of the actors 

involved and observations of the study, director. Many biases 

may be present. For this reason we believe the results of 

interviews and o~servations must be balanced· with legal 

'analysis and empirical data. 

Data' 'from Ca'se Files 

The case file instrument (Appendixj:) was developed to 

obt~in certain specific information from case files of indi

viduals cha~ged with robbery or burglary where their case 

resulted in a conviction by plea or trial, or an acquittal 

after trial. 

The case file instrument has 63 different items of 

information. Most of the data was obtained from prosecutors' 
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case jackets. In one jurisdiction bail agency forms were 

useful in supplementing this data. Individual jurisdictions 

undertaking this study may find that the pre-sentence reports 

can supply much of the information if access can be obtained. 

The project chose two crimes, a restriction mandated 

by limited resources and the fact that a sufficient number 

of cases for each crime are essential to a proper analysis. 

,~o collect adequate data for all crfmes would have been 

prohibitively expensive. 

The crimes chosen were burglary and robbery. These 

crimes are committed frequently in most jurisdictions, 

particularly burglary. Moreover, it was determined that 

there were variations as to'how these crimes were processed 

and the kinds of dispositions reached. In some jurisdiction3 

ju?ges treat different burglaries' in a specific manner, i.e., 

some judges were extremely hard on residential, as opposed to 

commercial bu~glaries. Other judges viewed night-time burglary 

as'more serious than day-time. 

,There a~e also differences in how burglaries and robberies 

are committed. Aggravating factors might be the use of 

a weapon in a robbery or the wanton destruction of property 

~uri~9 a bu~glary. Mitigating factors could be first offender 

status, no harm to the victim, or no property damage. 

The essence of this research was to determine what factors 

affect decisions made in connection with the plea bargaining 

process. The key variable in differeI~tial sentencing is 

() 

o 

f ' 

l,' 

• e 

whether or not the conviction resulted from a trial or 

plea. There is evidence that those who plead guilty are 
* 

sentenced more leniently than those convicted after trial. 

By obtaining data on a mininum of one hundred cases 

for e'ach crime, your jurisdiction could determine whether 

there is a pattern of differential sentencing or disparities 

in disposition which might indicate whether or not similar 

cases are treated in a consistent manner by the judge or 

within the prosecutor's office. Are minority groups 

receiving disparate treatment? How much influence does a 

prior criminal record have on the treatment of an individual 

case? Does the age, sex, educational background, or income 

level of a defendant affect, ultimate disposition? ~lswers 

to these and many other questions could assist those responsible 

for making pol~cy resolve a host of ~ssues which have caused 

plea bargaining to be so controversial in the united States. 

The Structure of the Case File Instrument 

In accordance with the above consider.ations the case 

file instrument has questions which address different issues. 

The larges~ category is the defendant's background.(items 3-21). Some 

of the' issues' in these :i,tems' m;ight 'have a profound influe'nce on the 

charges against the defendant and their disposition. or the 

, 'ultimate sentence. 

* The Supreme Court in Chaffin v. Stynchombe, 412 u.S. 17, 
30~3l (1973), and the American Bar Association in its 
standards relating to Pleas of Guilty, section 1.8 (approved 
1968), endorsed differential sentencing. See Plea Bargaining 
ln'the United States, Phase I Report, pp. 217-226 for 
a discussiqn of differential sentencing. 

L-______________________________________________ ~ ____________________________________________________________________ ~ __ ~~ ____ ~ __ ~ ______ ~~ _____________ ~ ________ ~ ____ ~ _____________ ~ __ _ 
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There are three stages in the criminal justice process at 

which charges are leveled against a defendant. Items 22-23 

cover initial police charges. They have minimal legal status 

except in relation to setting initi'al bail. They are important becaus 

police may playa signif:j.cant role in the charging process. 

One way of assess~ng police input is to examine Items 3.1-32, 
. 

formal charges filed by the prosecutor. Do they. differ 

from police charges? Interviews with the police and 
'0' • 

-~rosecutor could supplement the data by providing inform~tion 

about screening procedures and the extent of police investigation 

before cases are brought to the prosecutor's office. 

Items 46-47 indicate the c'rimes for which the defendants 

were convicted. wi th i terns 22:-:'23 and ,;3.1'-32 the 

evolution of guilty plea cases may betr.aced.This could 

. indicate 'poss,ible ',overch'a::rgi~g or ;eflect the ,quali ty 

of the information available to the prosecutor ,and defense, 

attorney. Interviews and observations could ,supplement this 

data. 

Items 23,27,28,30,34, an~ 38 are dates in the processing 

of a case. Is there any correlation between the length of 

time it:takes to process a case through the system and the 

charges filed or sentence imposed? Are time requirements being 

met or is there a pattern of delay? Are cases in which defendants 

are detained processed more expeditiously than cases in which 

defendants are released on bail? 

Iterns 25,26 and 29 question whether the defendant had 

other charges pending, was in the community on probation, 

parole, or on pretrial release from a prior charge. One of 

--

(, 

(I 
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these statuses might affect the handling of the case by the 

police or prosecutor and . influence ' a defendant's approach 

to the instant offense. 

Items 33 and 37 include the plea entered and final 

disposition. Combined with the sentence imposed (Items 

39-43, 48) they may indicate whether or not there is 
, , 

differen,tial sentencing in the jurisdiction. < ,iVhile the ABA 

has endorsed differential sentencing the National Advisory 

Commission on Criminal Justice 'Standa'rds and Goals has 

taken a different view: 

"Sentencing courts immediately should adopt 
a policy that the court in imposing sentence 
should not consider, as a mitigating factor, 
that the defendant pleaded guilty, or as an 
aggravating factor, that the d7fendant soug~t 
the protections of right to tr~al assured h1m 
by the Constitution." * 

. .. . . 
HcMe~r one "feelS, about· differential,sent:enc~g, ,:,its eldstence and extent 

, . , 

should be a matter of' accurate public knowledge.' Only in 

this way can policy makers render judgments about the issue. 

Disparities in sentencing may also be examined to determine 

if sex, !1ge, race or other factors influence judicial"sentencing 

practices. This issue can be critical in terms of assessing 

whether or not a plea ba~gaining system discriminates against 

any particular group. 

* NAC, Corrections, Standard 5.7. 



( 

( 

( 

A," V 

( 

( 

~-

Item 36 relates to the type of counsel representing 

the defendant. Does it make any diffe'rence whether a defendant 

is represented by a public defender, court appointed or 

privately retained defense counsel? Measuring the type of 

defense counsel against disposition or sentence might 

indicate whether the type of counsel has an impact on case 

disposition or sentenc.e. 

Are most g\lilty pleas the res,ult 'of a bargaining 

process? Items ,44-45 may provide an answer to this 

question and the contention that without a "deal" defendants 

will opt for trial, thus creating a backlog of ~ases. Item 45 

reveals the type of ,bargain consummated. Prosecutors and 

public defenders may find this information useful in 

determi~ing how their assistants handle particular types 

of crimes or defendants. 

Items 49 through 56 and Items 61-62 indicate what 

~9gravating or mitigating circumstances may have affected 

the victim personally or financially. Comparing these 

,factors to the dispos~tion or sentence could provide 

evidence as to whether these variables make a difference 

in how prosecutors, defense attorneys and judges treat a case. 

Item 63, the judge at sentencing, will indicate whether 

a particular ';ju~ge:' sentences inoreseverely' after trial or 

, that disparities in sentencing are based on other factors. 

This may sharpen the issue of judge shopping or judge avoidance. 

" " 
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If there is inadequate review of sentences, or the sentencing 

structure permits gross disparities, should defendants be 

given an opport,unity to avoid particular judges? 

The case file instrument can provide data which may be 

useful to prosecutors, defense attorneys and judges. We 

recommend that the full range of information be extracted 

from the case jackets. Collecting limited information 

would buy little economy and lose valuable data. Compre

hensiveness should be the key. It is false economy to 

decrease the number of it~ms. The effort required to find 

1imi ted data, extract i,t: and subsequently process it would 

not be that much less. 

, 'Iri-Cour't Supervision 

The in-court plea acceptance process is the o~ly formal 

court procedure 'to determine if the guilty plea has been 

properly entered. The plea is usually precede~ by private 

discussions between defense counsel and the prosecutor, 

sometimes in the judge's presence. The formal plea entry 

is the only time or place at which there is a public discussion 

(on the record for' felonies only) concer.ni~g the propriety 

of the plea. 

The proceedi~g is under the complete control of the 

court. How long it takes, its intensity and breadth, and 

the acceptance or rejection of the plea, 'are left to the 
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discretion of the judge. However, in the last decade court 

opinions, rules, and suggested models have attempted to 

delineate the role of the judge during this proceeding. 

foierely recording the proceeding doesn't prevent 

a defendant from contesting the constitutionality of a 

conviction resulting from a guilty plea. The u.s. Supreme 

Court said that once proper motions are filed the federal 

courts cannot always rule out any remedy or exclude 

"All the possibilities that a defendant's 
representations at the time his guilty plea 
was accepted were so much the product of 

"such factors as misunderstanding, duress, or 
misrepresentation by others as to make the 
guilty plea a constitutionally inadequate 
basis for imprisonment. Blackledge v. Allison, 
97 S. Ct. 1921 (1977)" 

; . 

_ ....... ,-..-
By this the Court noted the possibility that the prosecutor 

.or defense attorney, or both, ~ould so conduct themselves 

. that a guilty plea accepted by the judge without thorough 

,~probing could constitute an improper plea because of 

-misunderstanding, duress, or misrepresentation." 

The importance of the judicial role in supervising the 

plea ba~gaining process at this critical stage is underlined 

by the fact that six models of plea bargaining promulgated 

within the last ten years address the issues ·related to this 

.' 
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* proceeding, five in detail. 
, 

These five .agree that the court should 

personally address the defendant in areas involving the 

defendant's understanding of the nature of the charge, the 

right to plead not guil.ty and exercise a variety of consti

tutional rights, and the concurrent fact that by pleading 

guilty these rights are waived. They specify that this 

personal colloquy with the defendant must include the minimum 

and max~mum sentences and they require the court to discuss 

with the defendant the nature of any discussions and resulting 

agreements therefrom. Four require the court to personall.y 

discuss with the defendant the factual basis for the plea. 

(The ALI Model Code requires the court to determine if there 

is reasonable cause to believe that the crime has been committed 

if. there has been no preliminary hearing which had already 

made that determination.) Finally, four require the court to 

determine through this personal approach the voluntariness 

* 1. 'A Model Code of Pre-Arraignment Procedure, §§350. 4 & 
350.5 (The 'American Law Institute 1975); 
2. American Bar Association Project on Standards for 
Criminal Justice, Standards Relating to Pleas of Guilty, 
5§1.4-l.6 (Approved Draft 1968) and The Function of 
the Trial Judge, §§3.6,4.2 (Approved Draft 1972); 
3. National Advisory Commission on Criminal Justice 
Standards and Goals, Courts §§1.2 & 3.7; 
4. Federal Rules of Criminal Procedure, Rule 11 (as 
amended Feb. 28, 1966 eff. July 1, 1966: April 22, 

.-1974, eff. Dec. 1, 1975; July 31, 1975; eff. Aug. 
1 and Dec. 1, 1975); 
5. Uniform Rules of Criminal Procedure, drafted by 
National Conference of Commissioners on Uniform 
State Laws Rule 444 ( ); 
6. National Prosecution Standards, National District 
Attorneys Association (1977) S. 16.5. 
The National Prosecution Standards simply require 
the accused to be "properly questioned." 
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of the plea. (The ALI requires the court to personally 

inquire of the defendant to determine if the defendant 

is making an informed choice.) 

The in-court observation form (Appendix I< ) was created to 

provide a structured method through which an assessment could 

be made of how the proceeding developed, what role was played 

by the participants in the proceedings, the', thoroughness wi th 

which the various issues were covered and by whom, and whether 

or not the proceeding was affected by the seriousness of, 

the crime (misde:meanor or felony). 

The1.~e are t:hirty items on the in-court obseration form 

and a set of im;tructions for the form (Appe~dix ~). These 

instructions e~p1ain why each question is asked and what can 

be learned from the answers. Item 1, Jurisdiction, l0an be 

,ignored since your study will concern your own jurisdiction,. 

Items 2, 29 and 30 give the time spent in the proce'eding by 

the judge. Comparing them with Item 3, Type of Court, Item 

4, Name of Judge, and Item 6, Charges to Which Defendant 

Pled, may enable you to determine the relationship between 

'time and these variables, if any. 

Item 5, Type of Defense Counsel, and the time spent in 

the proceeding could reflect judicial perceptions of defense 

attorneys. One judge indicated that the nature of the 

proceeding in his court might be determined by which defense 

counsel was representing the defendant. 
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Item 7, Setting for Proceeding, should be considered 

in conjunction with Item 8, Nature of Litany. 

staff observed variances in how these items were treated by 

different judges. In one jurisdiction the defendants were 

placed in the jury box and the judge went through the litany 

without any script. In another jurisdiction defense attorneys 

and defendants went through a court document which outlined 

the matters to be covered and then s~gned it. The judge 

merely asked whether the issues had been covered. 

:._, , .:Items 9 through 25 cover a variety. of substantive 

issues which ordinarilY should be considered at the 

proceeding (waiver of constitut,iona1 rights, establishment 

of factual basis, knowingne~s and vo1untariness of plea, 

and "an, understanding of the consequences). In gene ra1 , 

these are required issues which should be raised in this 

-forum. Note that the observation form frequently raises 

the question as to who asked the defendant the var.ious 

questions. Based on observations made by project staff 

and other research in this field, th~ prosecutor or defense 

attorney may play an active role in the proceeding. 

If these issues are not raised du~ing the hearing 

a determination should be made as to whether there is any 

correlation between the questions asked by the judge and 

the time spent on the proceeding. There may be some correlation 

between'the questions asked, the crime charged, and the court' 

in which the proceeding takes place. 
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* Item 27, about the Alford plea, and Item 28 may be 

related. Judges may refuse to accept a guilty plea for a 

number of reasons. It is important to know the basis of this 

refusal. 

There are sound constitutional and policy reasons for 

careful judicial supervision of plea ~argaining. There also 

may be tangential benefits involving the effectiveness and 

competence of defense counsel. 

Most plea discussions occur off the record and behind 

closed doors. There is virtually no way for a judge to 

assess the effecti,veness of defense counsel unless the judge 

participates intimately in these discussions. But many 

ju?ges will not participate in them and many states have 

adopted ~ules which prohibit or restrict judici~l participation. 

Yet ju?ges have an obliga'tion to oversee the performance of 

defense attorneys. In' McMann v. Richards'on, 397 u.s. 759, 

771 (1970), the Court delineated the judges' role. 

to meet. 

* North Carolina v. Alford, 400 u.s. 25 (1970). In this 
case the court upheld acceptance of a guilty plea by 
a defendant who asserted innocence on the grounds that 
a trial court hearing produced overwhelming evidence 
of guilt. 
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Even with some kind of a record it would be difficult. 

u.s. v. DeCoster, 487 F. 2d 1197, 1204 (D.C. Cir. 1973) 

indicated that even a trial record did not permit judges 

to make rational decisions about counsel's effectiveness 

at trial. 

"Much of the evidence of counsel's ineffectiveness 
is frequently not reflected in the trial record. • • 
As a result, ineffectiveness cases have often 
evolved into tests of whether appellate judges 
can hypothesize a rational explanation for the 
apparent errors in the conduct of a trial." 

Whether or not there is a record of the plea discussions, 

the nature of the judicial inquiry 'during plea acceptance 

can provide the judge with important clues to the role of 

the defense attorney. By conductirig a comprehensive and 

thorough search into the defendant's understanding and 

awareness, by establishing a factual basis, by determining 

that the plea is voluntary, and by determining that the 

defendant knows the consequences of a convict~on"the 

court may be, able to assess the effectiveness of advice 

,given to the defendant by the defense attorney. 

Plea Ba'rgaining Decisio'n-Maki'ng' Simulation 

Various factors are considered by prosecutors and 

defense attorneys when plea bargaining decisions are made. 

These factors may include strength of the evidence; the 

defendant's age, sex, race, employment history, prior 

criminal record, marital status and educational background; 

the seriousness of the crime; the reputation of the prosecutor 

or defense counsel; the wishes of the victim; the wishes 

of the police; and other factors. 
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All of these may be influential, but their relative 

importance has been assessed only in 1.;t tentative fashion. 

Case strength, crime seriousness and the record and 

reputation of the defendant appear to be considered in 

most cases. An important component of the national stu~y 

called for the development of a plea bargaining decision-

~aking simulation revolving around the criteria used ,in 

making decisions. 

The simulation creates hypothetical cases which 

include information generally available to prosecutors 

, when making charging decisions and considering possible 

plea offeJ;s. We chose the crimes of burglary and robbery. 

These were chosen for the re,asons outlined in the section 

on case file data. 

Each case contains ~bout forty pieces of information 

generally available in prosecutors' case files. Where 

liberal discovery proceedings are available, or where the 

prose ''.ltor follows an "open f~le" policy, this informati,on 

is available to defense attorneys. Thus we conducted the 

.simulation with prosecutors and defense attorneys. (See pp 

. 26-7 -illustrating how the information categories would 

* appear to those participating in the simulation.) 

The cat~gories of information include facts and evidence 

about the crime~ background of the defendant, including prior 

record~ 'statements concerning the victims and wi tnes.ses; 

the criminal justice status of the defendant at the time of 

the offense~ and any aggravating or mitigating circumstances. 

* Note that there are separate cards for "Basic facts of the Case" 
and "Evidence". Our experience in this simulation indicates 
that one card on "Facts and Evidence" would be more appropriate. 
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Defendant's ~ge 

Co-defendan~t~s=_~~~~~~~~----------
Tr~al Jud~eTs Re~ufat~on for Len~ency 

,,.,....,.....·,.~===============:==-....... ="'=,,::===:"' .. -D'---------------·M 
1 '. ~ubl.j.c and CQmmun~ ty Sentiment :~ 

I~' ,l:'rop;t':.,:cy 0:[ PO-l~ce Conduct A~te~ ~rest IU 
i 'Ev.j.dence -- Substance of Available' ,-
f' D ate ~f Trial in Instant Offense & probab}.lity of Con~uance l!~. 

Backlo~ of Docket of Judge ~ 
]'"vailable AlternaErvesf--t;u l~ca:rce·rat'i;~:=--==~-J1 

-:--t-ret:r:r:a-.r-lre".te-ase-::; caeus--ror-t:!rxs- «oO'oe ry _ JJ 
~ PQlice Atti tude _~~~a~~ __ ~~~~_?s:~--~a!~~~n _. _________ . fl 
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Introductorv Statement 
(Robaery) , 

'You are a senior prosecutor and a junior prosecutor 
comes to you for advice about a plea nego'l:iation in 
'which he is involved. 

The defendant is charged with armed robbe:r:y. The 
defendant is willing to plead guilty for a consider.ation. 

Assume that the law in 
provides the following 
up to 30 years. 

/' 
,./ 

,..)~/, .. , /' { ~-
, ' / ,;/ I 

"./,:-'t. V 

this hypothetical jurisdiction 
penalties: armed robbery is 

". 

" ' 

( ..... 
f---______ ~~~~~~...:o=_f_=Daf.ense. Counsel 

Defendant's Prior Record & Re utation 
Ability of Defendant to pay Restitution 

ictim's Attitude Toward Bargain 
Victim's Account of Incident 

. ;!:_--..;..----_____ ....£:A~l:.:!i~a!.:s:!.:!e=..:s:!-------------__:_---I 
",-:", " ' ~hy~ical Health ' .. ' 

,~ ," 

f) 

I, "," .,.. ~l.co,bo.l.Jl~ . 
Aggravatln~ & Miti~atin~ Ci~cumstances 

~--__ ----------__ --~S~exual Or~ation 
Milita Record 

==" = 

~el~~ion 

of the Offer.ls~ 

~i-------~---------------D~e~s~--------------------------p, 
_----------'---:~enR~1LQ.f-LQ$;:J~ . .L.Re.$i.il~n.ce:-------____ _ 
'r Oefen~an~~~ __ Ip~~~~~t~ & Ac~~yitje~s ______ __ 

nTll0 Use .. , ____________________ _ 
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'The format of the simulation was discussed at great 

length, particularly since every effort was made to present 

th~ information in an unbiased format, i.e., so that no one 

piece of ,information would achieve importance because of 

its location or form of presentation. The format meeting 

the needs of random location of information and convenience 

was found in folders used by real estate agents to show 

pictures of h~mes for sale. These folders allow information 

on a card to be covered by the card above while the label 

is visible. (See Appendi~ M.for the simulation.) 

Prosecutors and defense attorneys were asked to, examine 

the labels at the bottom of each card which indicated what 

information was contained in the card (i.e., prior record, 

substance of available evidence, victim's attitUde toward 

b~gain). Thus, before the simulation actually begins 

participants become familiar with types of information 

available. 

,_~_ ,.~nstructions must be read to the participants before 

b~ginni~g the simulation (see Appendi'x'N ). The orientation 

is" ~riecessary to familiarize a new participant with the 

physical structure of the simulation, what is expected of 

the participant, and how the results will be recorded. The 

'instructions fulfill this function and make certain that 

each participant proceeds in essentially the same manner. 

I~-is important to have the participant scan the labels on 

each card before beginning the simulation. It is equally 

important to emphasize that the items of information have been 

placed in the folder in randcmorder. The participants must 
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understand that they should pick the items of information 

in the·' order ordinari ly followed in evaluating a case, not 

in the order in which they are set up in the folder. When 

the orientation is completed the participants can begin 

reading the cards in order of preference by lifting up the 

overlapping card which covers the contents of the card to 

be read. 

Note on the second page of the instructions a section 

,entitled "Characteristics of Simulated Jurisdiction." In' 

the national study prosecutors and defenders from many' 

jurisdictions participated.:. It was necessary to create a 

simulated jurisdiction to achieve some uniformity. Since 

you will be conducting the simUlation in your own jurisdiction, 

it will be unnecessary to explain such characteristics. 

The individual administering the simulation kept a 

:r:esponse 'sheet and marked down each item as it was selected 

by the participant. (See Appendix 0 for respoftse sheet·.) In 

this way a record was kept of information used and the 

order it was chosen. Each participant was asked to choose 

all the information needed to make a charging and plea 

·offer decision, but cautioned that further items of 

information should not be examined out of curiosity. 

AS .each carq was read the participant informed the 

person administering the simulation so it could be noted 

on the score sheet. The participant would indicate when 

a decision had been reached. Th~ response sheet provides a place 

for describing the particular agreement which would be 

offered or accepted and the reasons why. In addition, each 
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participant was asked what the probability of the prosecutor's 

winning the case would be in terms of .a percentage, i.e., 

80 percent chance of winning. 

At the top of the response sheet there is space for 

information about the prosecutor or defense attorney 

participating in the simulation. This may help to determine 

whether the background and experience of the participant has 

a bearing on the decisions made. 

==~. ..:. In ·the upper righthand section of the response sheet 

. :there is space for information on the order in which a 

)Case was presented. As indicated earlier two separate 

~ases (a burglary and a robbery) were presented to each 

... -prosec~tor and defense attorney participating in the 

.~simulation. Because of unfamiliarity with the fi·rst case 

we varied the crder,alternating the robbery and then the 

:tl;»urg~~ry first. 

::':. -: ·We also varied two items of .information which we 

~elieved would be examined in every case by prosecutors 

~d defense attorneys. These were (1) the substance 

~f available evidence and (2) defendant's prior record 

,,-and reputation. Each of these items had two cards for 

~ach robbery and burglary case. The'information for prior 

record was minimal on one card and serious on the other. The 

·~ards on evidence varied from weak to strong. Each participant 

vas presented with one of the two cards available on each 

~ssue. Thus each robbery and each burglary case could have 

different combinations: 1) a serious prior record (high) 

~d weak evidence (low)~ 2) low record-low evidence~ 3) high 

L-______________________________________ ~ ______ ~ __________________________________________________________ ----------------~----~--~------~~----------~-----------.----~ 
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record-high evidence; 4) low record-high evidence. 

By varying the information and asking for the 

probability of winning we were able to determine those 

factors considered important by prosecutors and defense 

attorneys, and how variations in vital information affected 

their decisions. 

For many chief prosecutors and public defenders a 
, , 

critical question may be whether a case is handled with 

consistency regardless of which assistant is assigned to 

- the case. Marked variances in case disposition or the 

sentence agreed upon may cause the chief prosecutor or 

public defender to reexamine office procedures and guidelines 

to determine if more internal controls or more specific 

guidelines are required. 

Some prosecutors- and public defenders indicated that 

the game could be useful as a training tool. Project 

staff noted that in some jurisdictions participants would 

frequently compare their findings, conclusions and rationales. 

The discussions were extended and sometimes became heated. 

'Cost's' o'f Con'duct'ing Co'mprehensi ve or Partial Studies 

These. p,roj'ected costs are based on national study 

eXperience in conducti~g on-site examinations in six different 

jurisdictions. We are presenting lower and upper limits. 

The basic costs are for the comprehensive study. A partial 

study would require sharply decreased expenditures. 
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1. Study Director -- based on a minimum of four months 

actual time -- $6,500 to $9,500., This is predicated on 

field directors organizing their information from interviews, 

observations, and to a limited extent from the in-court 

observations. Material collected from case jackets and 

data from the plea bargaining simulation was not examined 

by the study directors in the national study. Separate 

analyses were conducted of these materials by tile national 

study staff, as well as a full analysis of the in-court' 

observation forms. Should a jurisdiction want the study 

director to analyze all data the time frame would have to 

be extended up to six months, thus correspondingly increasing 

field director costs. 

2. Stuqent Research Assistants --- $2,500 to $5,500, 

dependi~g on the size of the jurisdiction, the number of 

case jackets examined, ju~ges observed. In the national 

study, there was an average of 550 cases per jurisdiction 

and slightly over 100 in-cour't observations per jurisdiction. 

Costs may vary, dependi~g on the number of case jackets 

examined, in-court observations made, and the difficulty in 

obtai~i~g data from the jackets. 

3. Typi~g Services -- if there are no existi~g typing 

services which a study director could use, we sU9gest setting 

aside approximately $1,500 for such services; this could be 

low or high dependi~g on the jurisdiction. 
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4. Incidental expenses -- if these are needed and 

cannot be supplied by existing offices (supplies, etc.) 

$250 would probably be adequate. If forms and other 

supplies are not available from a central office in the 

jurisdiction the figure could be higher. 

5. Assistant Director -- in several of the larger 

jurisdictions assistant field directors were necessary 

because of the complexity of the j.urisdiction 'and the 

need for the field director to be free to conduct the 

interviews and observations. The assistant director 

supervised the student research assistants. Decisions 

as to the need for an assistant director were made on 

an ad hoc basis, based on the particular needs of each 

jurisdiction. The salary for the 4-month period ranges 

from $3,000 to $3,500 •. Even ~':rhere the tot~l project 

takes six months an assistant director would be needed . . 
. for just the 4-month period of intensive data collection. 

6. Computer costs -- In larger metropolitan juris

dictions the data may be voluminous ~no~gh to require 

computerization as a prerequisite to analysis. A cost 

f~gure is difficult to project since an existing computer 

facility within the jurisdiction may minimize the costs~ 

Each jurisdiction would have to independently make its 

own estimate. In the national study Georgetown University 

computer facilities were utilized and student assistants 

assisted in "cleaning" the data as well as coding it. 
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Assuming that 550 case jackets are examined and that 100 

in-court observations occur, the costs of students would 

be about $500. Actual computer costs would probably be 

in the range of $1,500 to $2,500. 

Totaling the figures gives a low estimate of $15,750 

* 
and a high estimate of $23,250. These costs are not excessive 

considering the nature and scope c)f the study. The necessary 

start-up time and developmental CCIStS, which were heavy in 

the on-site studies of the nationaLl study, will not be 

present if a jurisdiction replicat~es these methods. The 

methodology has been worked out, the instruments have been 

prepared, 'and much experience in conducting these studies 

has been gained. l'le assume that the local jurisdiction will. 

piggyback on this base of knowledge and experience. 

There could be other incidental costs relating to a 

legal analysis of the rules, statutes, and case law in your 

j~risdiction as these matters relate to plea oargaining • 

Consideration might also be given to an analysis of the 

* 

. -.... _ .... -.y ....... _ .......... _ ........ _-._. __ ... _--..... '--_., ... _-_ ... _._._ ...... "'" ' .. -

Low 
$ 6,500 

2,500 
2,000 
1,500 

. 250 
3,000 

$15,750 

High 
9,500 
5,500 
3,000 

Study Director 
Student Assts. 
Computer 
Typing 
Supplies 

1,500 
250 

Dir. 3,500 
$23,250 

Asst. Study 

If a jurisdiction desires the study director to analyze all the 
data the low figure would become $19,000 and the high figure 
$28,000. Partial studies ,,,ould be much lower. Costs may 
also be lowered if existing facilities and clerical personnel 
are used at no specific cost to the study. If an assistant 
study direct.or is unnecessary costs cculd still be lower. 

o and effort in such jurisdictions would undoubtedly require 
a more substantial investment. 

~I d1ct10ns (1.e., New York, Chicago, Los Angeles). The time 

I 
W~ m';lde nO,attempt to estimat.e costs for really large juris-

7_""-....0_ ~~!;;;<=~~'~ ___ ::-'::==$ ~r.==v.:t... ~"'~~~....:: ~"-''''--;';>=;~c,'("·~--:-.-~:=~:~~~.,-.,...,-'-~ ,. 
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six national models of plea bargaining. In any e,ven t, \'Ie 

believe the costs projected above are realistic. They 

represent a minimal investment for which each jurisdiction 

can buy a hard and realistic look at its own processes 

and how the dynamics of plea bargaining affect the 

administration of justice. 

Note on Coding Responses 

, ,.' 

The case file instrument is p~ecoded. That is, all 

'bl lJ.' sted on the ',form itself. of the possJ. e responses a~e 

Thus, item no. 3, sex, allows you to check male, female 

or unknown. No other responses are permitte:~. The coding 

format for this data collection device 'was c:oIistrained by 

this project's need to collect data uniforml.y across 'six 

very different jurisdictions. In a one-jul~isdictional analysis this 

constraint need not apply. Therefore, it is; entirely 

reasonable to expect that the codes for any specific 

piece of information ~ght be adjusted to mc)re accurately 

reflect local situations. 

Accompanying the case file instrument clre the instructions , J 
to local field directors (APpendix"'. In clddition juris-

, dictionally specific codes had to be developed for all 

information concerni~g the offenses cha~ged (items 22 and 

31) and the conviction (item 46), as "{ell as, codes for 

local, judges. (See Appendix P for example oj: an offense code.) 

These codes can be, generated for a si~gle jurisdiction by 

ordering the state offense codes from most serious to least 

serious, numbering them accordingly, and as!ligning each 

ju~ge a number. 

(I 

o 
( , 

( \ 

( I 

o 

.' e 
'J 
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The response categories for the in-court observation 

instrument was developed under the constraint that the 

national study had to collect data from six very different 

jurisdictions. Therefore, it was reasonable to expect that' 

the number and substance of responses for any item might 

be adjusted to suit local circumstances. 

It was not practicable to use the offense codes 

generated for the case file instrument in this situation. 

Frequently the charges noted in court during a guilty 

plea proceeding were stated in capsule form or were 

partially or wholly inaudible. It was necessary, for 

pr~grnatic reasons, to accept a simple statement of the 

charge (e.g., burglary, rath,er'than first degree burglary). 

If the jurisdictional ,study director has access, time, 

and resources to acquire the actual charge pled to, the 

ODfenaecodes developed for the c~se file inst~ument would 

be adequate. Again, it would be appropriate to use the same 

codes for judges as developed for the case file instrument., 

In addition to the ins~ructions for in-court observers 

(Appendix L), a codebook was developed (AppendixQ). This 

'was necessary because almost 700 in-court observations were 

made in six different jurisdictions. If less than 100 such 

observations are made in a local jurisdiction it will not be 

necessary to computerize the data and use a codebook. It is 

included as an appendix for consideration by larger juris-

, dictions which m~ghe collect data on more than 100 cases. 

" , 
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" Jurisdiction: I 2 

Name of Interviewee: ---------------------
PROSECUTOR's .ROLE IN PLEA BARGAINING Title/Position of 

Interview: --------------------------------
Total yrs. crim. just. expo :--------

1. Which of the following items of information are routinely available to 

you at the t'ime you are deciding what the plea agreement in a case 

a. 

c. 

should be? 
,------.------•••• --•. ---.--.--.• ~ •• ------•. - .. -". __ ._ • ____ •• _ • • .1 ••• " .. ,---

Notes: 

Ca) Read answer list. 

Cb) Report all applicable. 

(c) If answer differs for felony and misdemeanor, use "F" and 
distinguish. 

led) Notice some answers should be read "if applicable", e.g., "If 
I defendant had psychiatric problems, would you usually know?" --- ._---_._--_._------ .. -... _._- -------_ ........ _ ... -----_._-.. _-----_ ....... ------; 
Police report of the crime 

Defendant's juvenile record 
(or whether he had one -
indicate which) 

Local prior criminal record 

i. 

j. 

Victim's opinion of degree of 
severity of disposition defendant 
deserves or opinion of the 
proposed plea agreement 

Amount of harm to the victim(s) 
e.g. hospitalization required; 
number of stitches 

, (d. FBI prior criminal record 

e. Police allegations of "known" 
prior crimes or misbehavior 
for which no arrest was made; 
or opinion of defendant's 

( 'character 

{: 

, 

f. Police opinictn of deg.ree of 
severity of disposition 
defendant deserves or opinion 
of the plea agreement 

g •. Whether defendant is involved 
in another pending case 

h. Whether defendant was on 
release (bail, probation, 
parole) for other crime at 
time of commission of instant 
crime 

k. Defendant's employment record 

1. Defendant's marital status 

m. Defendant's history of alcohol 
':use 

n. Defendant's history of drug use 

o. Length of defendant's residence 
in local community 

r 
2. In routine cases is there as much information available to you as you 

() feel you need in order to properly evaluate a case before plea 

( , 

o 

(. 
4. 

( I 

bargaining'? Yes. No. If "no, '> 
A 

2. a. If no, 

Ca) What additional information would be very important to have? 

(b) If it were available, how would it be likely to affect your 

bargaining practices (i.e., fewer bargains? More bargains? 

More or less lenient terms?) 

How do you "evaluate" a case for plea bargaining? That is, what factors 
\ 

do you usually consider in determining the true value of the case and 

what the plea agreement should be? 

Notes: 

Ca) Allow 5 minutes maximum unless questions below are being answered~ 
(b) Emphasize "usual" or "typical". 

In evaluating a case and deciding what the plea agreement should be, to 

what extent are you given clear and specific guidance by office policies 

(either de facto or formal written policies)? That is, to what extent 

is the final offer up to your discretion or determined within narrow 

limits by office guidelines whi'ch tell you which factors are to be 

considered and the weight to be given them? please illustrate your answer 
'. 

with cases you remember well and are typical. 

4A. (Note: Ask only if answer to 4. was that the decision was not deter-
C mined by or guided by policy.) 

o. 
ft 

What would you say about a proposal to require prosecutors to make office 

policies which would give clear and specific guidance to assistant 

prosecutors regarding setting the terms of plea agreements? 
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o Probes: (a) 

(b) 

- 3 -

Is it a good idea? Bad idea? Why? 

Is it possible? 

5. In cases where the crime is serious, the defendant is a serious criminal 

( 

.( 

( 

c' e 

(i.e., a "bad acto}.''') and the case against him is STRONG reeadbang"), 

what do you usually do regarding plea negotiations? It would be helpful 

if you would illustrate your answer with examples from your direct 

experience. But, please refer ,to cases which you remember well and 

,which are typical of how you would usually deal with this type of 

situation. It would also be useful to know why (i.e., your rationale) 

for your practice. 

Notes: 

(a) Allow initial spontaneous response. If answers below are 
mentioned, read them. In addition to getting respondents 
practice record his reactions to each answer choice below 
if lt is not what respondent usually does. 

a. Require the defendant plead 
as charged (i.e. refuse to 
give any considerations of 
any kind) • 

b. Give the defendant some bogus 
considerations which have the 
appearance of a bargain but in 
fact constitute no substantive 
benefit for him (e.g., drop 
charges which were either over
charged or would not have 
affected the sentence any way). 

c. Give the defendant some minimal 
considerations \'lhich do not 
affect the length (or substance) 
of the sentence but may affect 
other aspects of the sentence 

'e.g., agree to recommend the 
sentence be served in a certain 
prison. 

-

" . . ,',". 

not 
usual 
even 

..... 

( 

u 

() 

I, o 

( ) 

o 
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d.· Give the defendant some real 
consideration which will (or 
probably will) reduce the 
length of the sentence imposed. 

e. Other, explain. 

In cases where the crime is serious and the defendant is serious but 

the evidence is WEAK, what do you usually do? Again, please illustrate 

with your recent cases that are typical and give your rationale. 

Notes: 

(a) Allow initial spontaneous response. If answers below are not 
.. mentioned, read them. In addition to indicating respondent I s 
usual practice by circling it, record all comments to all answer 

_ choices. 

• ':..~ a. 'Require the defendant plead 
as charged (i.e. refuse to 

. :..: :gi ve any considerations of 
, ":. -any kind) • 

b; -Give the defendant some bogus 
considerations which have the 

'Co.. appearance of a bargain but in 
f~ct constitute no substantive 
benefit for him (e.g., drop 
Charges which were either over
charged or would not have 

...: . affected the sentence any way). 

c. Give the defendant some minimal 
considerations which do not 

. , ....... affect the length (or substance) 
of the sentence but may affect 
other aspects of the sentence 
e.g., agree to recommend the 
sentence to be served in a 

~~ certain prison. 

d. Give the defendant some real 
consideration which will (or 
probably· will) reduce the 
length of the sentence imposed. 

e. Other, explain., 

... " 

j , 
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Prosecutors sometimes find themselves in a situation where their case 

falls apart, that is, the critical piece of evidence is lost (such as 

the illegal drugs are lost in the police evidence room or the critical 

witness dies) and the prosecutor knows that if the case goes to trial 

the judge would almost undoubtedly rule that the government had not 

established a prima facie case. Have you ever found yourself in this 

situation? How often? And how have you usually handled it? 

Notes: 

(a) Allow spontaneous response. 
(b) Then ask probes below if not already answered. 

Probes: 

a. Do you try to ge~ a guilty plea or do you just dismiss 
the case? 

b. Does it make a difference if the crime is very serious 
and/or the defendant is a bad actor? 

c.. Do you think it is proper for a prosecutor to call 
"ready for trial" (when calendar is called) in order to 
convince the defense to plead in such cases? 

d. What should be the limits of ethical behavior by 
prosecutors in this type of situation? 

Referring to your ten most recent felony cases in which there were 
. .' 

pl7,a ~argains agreed to, please estimate what ·the probability of 
. ..... .... ' .. - ... . ......... .. .... '''''. . ...,' 

conviction at trial would have been for each. If any of them were like 

the case we just discussed In question #7, please say so. 

.NQtes: 

(b) 

00 not r~ad the answer choices to respondent. The cases which were 
like th7 o~e in question #7 shbu~d ,?e counted as having 0% prohability 
of conv1ct~on unless respondent 1nd1cates otherwise. 
Ask if the last 10 cases are typical of his usual experience. 

~ .. " 

-

o 

( 

( \ 

o 

o. 

9. 

(J9A. 

10. 

'.' 

" 
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a. 91 - 99% ("deadbang") 

______ b. 71 90% (strong) 

___ . ___ c. 41 - 69% (fifty-fifty "could have gone either way") 

(Note: 

d. 21 - 40% (strong enough to beat a directed verdict 
but defendant probably would have been 
acquitted) 

e. 19 - 20% (probably would have resulted in dire.cted 
verdict) 

f. 0% (there definitely would have been a directed 
verdict because the critical witness (es) 
had died or disappeared or was not in court 
or the chain of custody of evidence had been 
broken or the evidence lost; or there was 
some other condition present which would 
have prevented us from establishing a prima 
facie case) 

Ask only if not already answered.) 

Have you h.ad a case where you were prosec.uting a serious criminal ~. g. , 

with record of violence) charged with a serious crime (e.g., armed 

robbery) and you knew he committed the crime but you felt there was a 

good possibility you would have lost the case if it had gone to trial? 

Yes, if "yes" ask 9A. 

' .. :C:-NO. if "no· go:;J 
If yes to 9, then ask: ,:- '.; . -

,'. " •• "1, ,,' ',' ... , '~~ .. ~',,:' ........ ~ ..' 

, 

(a) What was the lowest offer (i.e. most lenient plea offer) you 

have made in such circUmstances? (e.g., probation?) 

(b) Would you have gone any lower? Why or why not? 

(Note: Do not ask if already answered clearly and explicitly.) 

Bas your experience been that you generally offer the "best" (from the 

defendant's perspective) deals in the weakest cases? 

Yes No can't Say Other I 

! It 

1\ 

'--=~~--~-~--------------~~~~;""'.JII\ 
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o. (Note: ·00 not ask if already covered clearly and explicitly.) 

r 

( 

( 

As you may know, the handling of weak cases is a matter of some 

difference of opinion among prosecutors. Some believe the best policy 

is to take weak cases to trial and negotiate pleas only in the strong 

cases. Others believe the best policy is just the reverse, i.e., 

take the strong cases to trial and negotiate the weak ones. Which 

alternative would you recommend and why? 

1. Try strong cases, negotiate weak cases 

'2. Try 'weak cases, negotiate strong cases 

3. Other, specify 

Rationale: 

12. One of the concerns about plea bargaining is that it can result in 

'C"" . 

el2A• 

e 
) 

'innocent people pleading guilty. In the,following series of questions 

lie want to pursue this point with you. First, the belief that innocent 

persons may be convicted'by plea bargaining is based on the possibility . 
that an innocent person may prefer to cut his losses and plead to a 

\ .. ~ 
less serious crime (or to a lenient sentence) rather than run the risk 

of losing big at trial. Do you know of any cases where you are now 

.r~as~~ably sure that this is ~hat occurre~~ 
.. ~ ..... ',' . ~ . 

(Notes: Do not read answers. But, circle appropriate one and report 
any commentary.) 

a. 

b. 

,c. 

It never has ·and never would 

It never has but it could happen 

Yes tt has happene~ 

If "yes" to 12, then ask: 

i. How many such cases do you know of: 

ii. Describe at least one case 

. , ." ... ~,,~~-.. ~~=======~~~=",~~,=~=., .. -ct· '. --.,.--.-... ",~~=~ I , -\ 

A 
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iii. Why didn't the prosecutor drop the case? 

iv. Why didn't the judge refuse to accept the plea? 

v. What did the defense· attorney do in the case? 

13. How do you know you are not convicting an innocent person? 
(\ 

! ) 

Probes: a. ~hat do you do to minimize the possibility that an 
1nnocent person might plead guilty just to cut his 
losses and avoid losing big at trial? 

b. Do you feel ~hat convicting innocent people through 
ple~ bargaining is any more likely to happen in 
weak cases than in strong cases? Explain. 

14. Do you know of any case where you are now reasonably sure that an 

o 

innocent person was convicted at a bench trial or a jury trial? 

Bench Trial 

No Yes 

If "yes," ask: 

i. How many cases? 

ii. Describe at least 
one case. 

Jury Trial 

No Yes 

If "yes," ask~ 

i. How mahy cases? 

Ii. Describe at least 
one case. 

.15."" What do you feel is the difference, if any, between plea bargaining and 

tr.ial .. ,wit.b regar~ to the probability of convicting innocent persons? 

(I 

o 
e 
o 

. . 
.~ .... ';'.~ 1.", No difference ... .. . ~ 

2. More likely'at trial 

More likely at plea bargaining 

Most likely at jury trial 

Most likely at bench trial 

Most likely at plea bargaining than 
either jury or bench trial 

.. -~----. 

.. ". 

i,1 

r 
I 

L-___________ -----:. __________________ ~ _________ ~_~_~ _ _____"_ ______ ~ ___ ~~~~._.~ ___ .. _ .. __ _ 
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In the following series of questions we hope to kill two birds with 

one stone. We are interested in the roles that the police and the victims 

of crime play in plea negotiations. The questions to be asked about 

both the victim and the police are the same. So for efficiency's sake 

we will ask the questions together. 

(Note to Field Director: In talking about victims do not allow respondent 
to talk only about domestic dispute type situations. Ask about 
stranger-to-stranger crimes as well.) 

(a) How often do the police/victims convey to you what they believe 

(b) 

(c) 

the appropriate plea bargai'n (or disposition in general) should be? 

Police 

i. Rarely 

ii. Ro'utinely 

iii. In special circumstances, 
explain. 

Victim 

i. Rarely 

ii. Routinely 

iii. In special circumst'ances, 
explain. 

How much weight do you give to the police officer's/victim's 

wishes? 

Police Victim 

In deciding the terms of a plea bargain does it make a substantial 

difference to you to know that the' offi.cer/victim has no objection 
. " 

~ . " .. ,' to"'the terms of the deal? .... , -':~ .. ," '-:' .:.:: . .- . ': 

Police Victim 

No No 

Yes Yes 

(d) Does it (c) depend upon who the officer/victim is? 

Police Victim 

No No 

Yes, explain Yes, explain 

~~, e=~~~----------______________________________ ~~~~~ __ ~~ 
qz as 

o 
c' 

I ' 

17. 

(\ 

(e) 

(f) 

- 10 -

What sorts of things do police officers/victims tell you about 

defendants (other than the police report of th~ crime and the 

police rap sheet) that you regard as importan.'t to consider in 

deciding what to do with a defendant? 

Police Victim 

In how many cases do you meet with police/victims to discuss the 

terms of a plea bargain? (Note: not "get approval") 

Police 

Rarely 

Routinely 

For special cases, explain 

Victim 

Rarely 

Routinely 

For special cases, explain 

In the following series of questions we would like to learn about the 

role of defense counsel in plea negotiations as seen by prosecutors. 

How often has a defense counsel clearly indicated that he would take 

all his case load to trial unless he got the terms he wanted in a plea 

agreement in a particular case or set of cases? 

(Note: "Clearly" is to distinguish from "well it is often implied," 
or "you always know it could happen.") 

a. Never. If "never," ask, "why do you suppose 
(I. '.' .... ' ~efense counsel do not do this?" '" '. ' . 

" .... 

., 
fa 

1 to 3 times in all my experience 

4 to 10 times in all my experience 

About once a month 

About once a week or more often 

'----D~ I f these answers, then ask 17. 1 :.,.::::::=-

17.1. Bow do you deal with such a situation? 

f· 

I
ii 
I 

1\ 
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How often has a defense counsel who was defending two or more 

defendants in either the same case or in completely independent cases 

offered to trade one client off against the other in plea negotiations, 

i.e., offer to try to persuade one client to accept a not-so-sweet 

deal if the prosecutor will give a very sweet deal (or even a dis

missal) to the other client. 

a. Never 

1 to 3 times in all my experience 

4 to 10 times in all my experience 

About once a month 

About once a week or more often 

-.. If the.se answers, ask 18.1::.;;;... 
18.1. What happens and what do (did) you do? 

eft 
19. When it comes to plea negotiations, does it make any substantial 

difference to you who the defense counsel is? Explain 

(20. What kind of (how much) dis'covery do you, personally, give t;o defense 

counsel? 

Probe: Cal. Does it depend on who the counsel is? . . . ~ .. 
Explain. 

~ .. , ....,. 
..-:, ... -, . '" t " .. ' .. 

'. to-- • '.. ... .. . 
. ( 

-. ~ - ., .. .... ..... ;. ~ ':'.; ... - . , 
. . .. . o ,,' ~. • ".. ... ." • 

~. ... .. 
I 21-
! 

Would you favor or oppose a policy requiring prosecutors to give full 

and complete discovery to every d·efense counsel? 
! 

i 
II 
·C22. How often do defense counsel reveal to you information about their 

clients which is'subject to the attorney-client privilege? 

a. Never 

<) 

(.I 

12 

1 to 3 times in all my ,experience 

4 to 10 times in all my experience 

d. Regularly - all attorneys do it 

e. Regularly -- some attorneys do it 

f. Other 

If these answers, ask 22.l~ 

22.1 Discuss what types of information is revealed and why and by 

whom, i.e., type of attorney. Illustrate with typical examples. 

23. What changes in the way plea bargaining is done in this jurisdiction would 

you like to see made? , . 
o 
24. What are the advantages and disadvantages o'f plea bargaining? 

( 

. .. +, • . .. ;. . 
, 

( • , \~ ..... !oo: .. ',," .. -.. ',. ... . ....... 

-;;; .. ;;;;;;;;;:;;::I!I:_""'"""O. ------_;; 
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L-________ ~ ____________________ ~_~ _____ ~ __ ~~_~~~._.~_.~ .. _. 
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HIS TOR I CAL SEC T ION 
~o be included for experienced prosecutors, judges and defense attorney 
" 

Note: Ask only if respondent can tell you about changes in 
plea bargaining that have occurred over the last decade or 
two. In Seattle, New Orleans and El Paso these questions are 
not to be confused with the specific questio'ns about the special 
new programs in those jurisdictions. 

1. 

2. 

Does plea bargaining today differ from the way it was 
done when you first began working in criminal justice? 
(Note: make note here ____ ~ _______ of how many years ago 
that was.) 

(Note: Ask only if he says a change has occurred.) 
In your opinion what has (have) been the major cause(s) 
of the change? 

A. Did any of the Supreme Court decisions regarding righ~ 
of defendants, such as right to counsel, have a substantial 
impact on the way in which the plea bargaining was done in 
this jurisdiction? If so, which decisions and what was the 
impact? 

B. What affects. did other factors 'have, e.g., 'population 
'. growth, or growth.in size of the prosecutor's office, 

... etc? .' .' .. 

3. Do you feel that plea bargaining that is done today is 
better or worse; more or less desirable than it was when 
you began? If so, what about it was better or worse? 

Probe: Is it more or less fair: coercive: hypocritical; 
influenced by improper factors such as family or political 
connections? 

i 
I' 
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4. Years ago was there a local plead-them-guilty bar, i.e. private 
defense attorneys who did mostly criminal defense work and 
pled virtually all their clients guilty regardless of the 

5. 

6. 

merits of the case? Yes No 

Has this bar been either eliminated or greatly reduced or 
otherwise substantially changed from what it once was? 

Yes No 

If yes, what caused the change? 

Follow up? (Note: Ask only if there is a public defender 
servie). What impact if any did the inauguration or 
expansion of the local public defender service have on 
the plead-them-guilty bar? 

7. (Note: Ask only if there is a public defender service.) 

If the local public defender service came into existence 
since you began practicing in the criminal justice system, 
could you describe the impact of that innovation on the 
way in which plea bargaining was done? 

. . .. t t,' • 
' .. 
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B Jurisdiction 

Interviewer 

Interviewee 

INTERVIEt'l SCHEDULE FOR DEFENSE ATTORNEYS 

1. Background of Defense Attorney 

2. 

3. 

f¢! 

A. Name: 

B. Public Defender Private Attorney 

C. Years as attorney: 

D. Have you ever been a prosecutor: Yes No 

If yes, when and for how many years? 

E. Percentage of time now spent in criminal defense work: 

F. Percentage of time in defense work as privately 

retained attorney and as court-appointed attorney: 

G. Do you specialize in any particular kinds of defense 

work (i.e., drug cases, drunk driving, etc.) 

What do you call a plea bargain or agreement? ,(What are the 

elements involved in such an agreement and which parties 

negotiate the bargain?) 

, . , 

..... '.' .,' 

., ... , .". ,. .. ..... ~ .,' . 
...... "' .. ' .. .. - . ~ 

What is the dom!n'a'nt 'type of 1 b .. . p ea arga1n1ng 1n your 

jurisdiction? 

A. Charge bargaining 

B. Sentence agreements 

C. A combination of both 

, , 

Of each 100 cases where there has been a plea agreement 

negotiated can you approximate the percentage for each type 

of plea bargain? 

saga .2 ae 

.. ' 
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At, what stages d.o you beCCJn3 involved in procedures ann c,ctions 

relevant to plea bargaining? 

A. Police investigation 

B. Prosecutorial screening 

C~ Arraignment 

D. Preliminary Hearing 

E. Grant Jury 

F. Motions 

G. Trial 

H. Other 

(Get specific responses at to exactly what happens 
at each of these stages or in between them \l1hich relates 
to plea discussions.) 

Do you contact victims, witnesses, or those police officers 

involved in the case? Are such contacts a regular part of 

your procedure or do they occur only occasionally? For what 

purposes do you see the victims, witnesses, o~ police? (Defense 

attorneys may try to find out how serious the police are about 

pushing the case1 they may want to find out if the victims are 

. "wi+lil?-g to back off on insisting upon a prosecution! and 

('I ~:,:~; .. : ~.:,~,,:~ o;-.o:wi't'~~;s~~' :"Iri~~; b~"Oq~~'stl.on~d'to dete;rrnine just 'how . strong the " 

case against the defendant may be.) 

6 At what point in the process i~ contact made with the prosecutor 

on the case? Who makes this first contact? What is the 

nature of the discussion at this point? 
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How do you obtain information about the case which the 

prosecution has against your client? Are there formal 

discovery proceedings? Does the prosecutor allow you to 

look at the police report and material in his files? Is this· 

practice uniform as to all defense attorneys? If no, why? 

Do you have preliminary hearings in this jurisdiction, and if so 

do they serve any discovery purposes? Are there other methods 

9f obtaining information? In particular, how do you find out 

the identity of witnesses? 

Do you feel that information you obtain about a case is adequate 

for you to properly advise your client how to plead? If not, 

what additional information do you believe is necessary and how 

do you believe it should be obtained? Is the-information you 

do receive obtained in sufficient time before the pleading 

decision has to be made? 

' ... 0'· ..... . ;, ...... ," .. :, 
.. .. :1 .... 

.. ." .... "'-, 

. .." --. ....... . - '- . .. ., .. ' .... -.,:. ...... '" .:-... - .. 
. Does '-the prosecutor'·s office' scre~n out or"reje~t 'c~ses ~hich .... 

have serious legal or evidentiary weaknesses? (Try to find out 

about the prosecutor's practices in this regard as they apply 

to the typical, rather than unusual or rare cases. t'le would 

like to know if certain kinds of crimes or types of defendants 

influence the screening of the cases.) 

Does the prosecutor's office have standards or ?olicies which 

govern the screening or rejection process? 

A. Does the porsecutor's office accept for porsecution only 
cases which in the prosecutor's view are so strong as to 

~ _ . ttss::etws. . & .. \ ~. XCtLESZ .. 

-

. , 

e 
( ; 

B. 

c. 

4 

'result in a conviction if the case went to trial? 

Does the prosecutor's office accecpt cases which are 
not as strong as A. above but which the prosecutor's 
office feels are strong enough to get the case to a 
jury? (In all jurisdictions, after the prosecution has 
put on its case before the jury, the defense can ask 
the court to "direct a verdict of acquittal" or strike 
the evidence pr~sented by the prosecution on the grounds 
that the case presented by the prosecution was so weak 
as.to negate the necessity for the defense to even put on 
a case.) -

Does the prosecutor's office accept cases which it believe 
would not withstand a motion for a directed verdict of 
acquittal, but because of the prosecutor's belief in the 
factual guilt of the defendant, the background of the 
defendant, or the nature of the crime, that the office 
must accept the case and attempt to get a plea of guilty 
to the, crime charged or a lesser included offense? 

10. Do you believe the prosecutor's office overcharges? Yes No 

If yes, why do you believe such overcharging takes place? 

Is the overcharging routine in all cases or does it occur 

: .. ,:<, ·-~r~.~ari~y f~r certain kinds of crimes or types of defendants? 

... -.. ,~ ;,;" ~ha~~"~ir;d . ~.~ . ~~~~~~~~~in~ . t~k~'~' ~l~~e? (~~ "'t~ 'find" ~~t'~~h~th~~:;' .. 

the overcharging is horizontal or vertical or both. In 

horizontal overcharging the prosecutor comes in with a multi-

count information or indictment. In such cases the prosecutor 

may agree to dismiss or drop many of these counts in return for 

a plea to one or several of the remaining counts. In vertical 

I 
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overcharging the prosecutor charges a higher degree or the most 
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serious possible charge which could cover that crime. Here the H 
ti 
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prosecutor may agree to have the defendant plead to a lesser included II 1\ 
H 
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charge, either a felony or misdemeanor). 

11. If there is overcharging in your jurisdiction does this assist 

you in advising your client whether or plead guilty or not 

guilty? (Try to find out whether the fact of overcharging makes 

it easier for the defense attorney to convince the client to 

plead guilty to a lesser charge on the grounds that the 

defendant is getting a good deal). 

12. Have you had cases where after an information has been filed 

or indictment returned the prosecutor has approached you with 

a plea offer, whi.ch upon your client's refusal to accept resulted 

in a dismissal of the case by the prosecutor? Yes No 

A. If yes, has this occurred frequently or infrequently? 

In about how many cases? 

S: -Where this has occurred, were you able to ascertain why 

the case was dismissed? (Try and find out whether these 

': ..... ~:_;;.~',.':'.':. ~~::. i.ns~ances .o~cu:;-r:~d where . t~e 'case Il!ay have been. st~ong 
- • .. • - •• '. - ..~. • .,. '. > ". .' .. ' 

... - ,'" ... 

initially, but where key witnesses were no longer available 

the victim no longer wanted to prosecute, or where key 

physical evidence would not be admitted, thus rendering 

the case so weak as to warrant a successful motion by the 

defense attorney for a directed verdict of acquittal~ IN 

the alternative, try to determine if some of these cases 

were Vie\oled by the defense attorney as inherently weak from 

the very beginning, but where for reasons concerning the 

nature of the crime or the background of the defendant the 

prosecutor was attempting to gain a guilty plea despite tne 

-
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basic and inherent weakness of the case.) 

13. Does the prosecutor's o~fice have specific policies and 

standards which attempt to regulate or control the plea 

bargaining process in the prosecutor's office? Yes No 

(Polices and standards can mean the same thing, but there 

can be policies without standards. For instance, a prosecutor's 

office ~ight have a strong policy on screening out weak cases 

but provide no standards to guide those assistal.ts doing the 

screening. Another pr()secutormight have a policy against 

plea bargaining out certain kinds of offenses or defendants, 

but not provide specific standards to guide the assistants 

dealing with such cases or defendants. Still, again, a 

prosecutor might have a policy of centralizing the plea 

bargaining process in several chief deputies, but provide 

no specific stand.ards to those deputies as to what cases 

can be pled out and under what circumstances. 

. " ~ .. ' : ...... 
.. . 

~.: .. :., '.::.: ,'If yes ,are the pqlicies or. standards in writing? 
.... 

.• : . '\'~" ' 

What aspect of the plea bargaining process do these policies 

or standards cover? Are the policies known generally 

to the public, to the defense bar, or just to insiders? 

Does the prosecutor's office make an attempt to publicize 

the policies or does one find out about them on an ad hoc 

basis? 

If there are policies and standards, do they affect the 

frequency and kind of agreement you reach in ne90~iating a 

. j 
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plea with the prosecutor's office? 

If there are policies and standards relati~g to plea 

bargaining in the prosecutor 8 s office, is it your experience 

that assistant prosecutors follow these policies or 

standards? Yes 

Do the assistants generally require clearances for 

negotiating a plea in cases covered by the policies or 

standards? 

No 

Where there appear to be no specific policies or standards 

is it your experience that assistant prosecutors exercise 

discretion in arriving at plea ~greements? Yes No 

Does this apply to all cases, crimes and defendants, or is 

such discretion limited to routine kinds of cases? 

If no, can you specify what kind of clearances the 

assistants need to obtain before consummati~g an ~greement 

with you? 

. If you. had the same case before t\'10 different prosecutors ~'in. .... . 

: this j tirisdiction would you. get virtu~ii'ly the same plea offer? 

Yes No 

If "No" ask probes: 

If "no," how big a difference in the deals might you get? 

Please illustrate with any actual experiences? 

What accounts for the difference between prosecutors? e.g., 

Your personal relations with them; whether they are younger or 

more experienced, etc.? 

t 1 
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16. A. Is there shopping by defense attorneys for prosecutors in 

17. 

18. 

this jurisdiction? Yes No 

If yes, how extensive is such shopping and how do you get 

a change of a prosecutor already assigned or choose a 

prosecutor? 

Is there shopping for judges by defense attorneys in this 

jurisdict,ion? Yes No 

If no, how is such shopping prevented? 

If yes~ how are such changes accomplished? 

(Indicate whether or not there are any mandatory challenges 

to a judge which results in an automatic change or other 

ways in which the judge can be changed in a particular case.) 

Finally, how does changing the judge affect a disposition or 

sentence which may be imposed? 

Are there generally accepted sentences which are imposed (i.e, 

routine deals) when an individual pleads guilty to a particular 

.. crime, whether it be a misqemeanor or a felony? {The terms to 

. .. <.7·~~~~c~ib~'-·SU~h ~~·~t~n:c~s-·~~;·i~~·i~~~· ;,'~~rket value", I~ "tr~~' ~aiue" 
or the "worth of the case." The accepted value or worth of 

the case occurs through custom, routine, or specific policies 

which inform actors in the system that, a particular crime will 

generally be disposed of in a routine way. Specific examples 

include first offender charged with a robbery or burglary where 

it is a common garden variety and not too serious which may be 

routinely reduced to a misdemeanor. Other examples may exist 

WillE aSEa. .. ESt n ( • = S ina W .. &t2~,"/ ur-= 
~----~~=~=p==, ==~------------------------~------~----------------------------------------------~--------------------------------~~----------~------------~----~--------~~--~--~----~---'~--
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this practice is if it exists for the standard types of 

offenses. ) 

19. How do you evaluate the case against your client? What 

factors are important? ( Find out what specific factors 

are considered: i.e., strength of the evidence in the case, 

the seriousness of the offense and possibly other pending 

charges against your client, whether there'is any prior 

criminal record, the background of the victi and any 

witnesses in the case, the victim's attitude, the pretrial 

status in any pending cases, or whether or not your client 

was on parole or probation at the time of the ins~ant offense). 

19.A.Based on the information you obtain can you predict 

the probability of conviction should your ~lient go to 

trial? If "yes," do you tell your client what your 

prediction is? 

. '.... 
'." . 

, "--' . 
20·.·· If':'you have"ii~ci' '~as~~:: i~';o'l viri~j"' th~ 'foi1~wing si tU"ations' .... '. 

what advise do you give your clients? 

A. Where the government's case is weak in your opinion 
and your client claims he is innocent. 

B. Where the government's case is weak and your client 
admits guilt. 

c. Where the government's case is strong in your opinion 
and your client claims he is innocent. 

D. Where the government's case is strong and your client 
admits guilt. 
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21. In what way do you advise your client on the issue of whether 

or not to plead guilty? 

A. Do you simply layout the various options available to 
him and the possible consequences of such options? 

B. Do you attempt to persuade your client of the most 
viable option given all the circumstances and alternative 
options available? . 

C. Do you strongly insist that a client follow a particular 
course given all the circumstances? (Try to find out 
if this strong insistence becomes actual arm-twisting.) 

21.1. Who really makes the' final decision as to whe'th.er your 

21.2 

client pleads guilty or not guilty? (Try to find out 

whether in fact the' client really makes this final decision 

or whether the approach taken by the defense attorney in 

any way coerces the defendant into pleadi~g the way the 

defense attorney desires.) 

Does the advice you give your client depend upon how good 

~.::.:· .. ~:<:;·;.~a :.:~e~: .. :~: .. :p~.~.se_.~~~.?:r ~~.ff~~;~? ~ .. ~_XPl~~~ .... _ .... ~7:~::.:.:.;~.>.-.-. y':':' .:' 
~... .- ..... .... . .... -. - - ... ':. 

23. 

0 

G 

e 

.0 

---
What affect do the following facts have on the types of 

disposition which a case receives in your jurisdiction? 

A. 

B. 

C •. 

D. 

E. 

Race of defendant or victim. 

Age or sex of defendant or victim. 

Economic and educational background of defendant or victim. 

Political background of defendant or victim. 

The type of attorney public defender, court-appointed 

or retained, and if court-appointed or retained, whether 

j r 
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the fee schedule may influence the nature and scope of 

the advice offered by the defense attorney. 

F. The age or experience of the prosecutor handling the case. 

G. Community attitudes 

H. Other 

24. In what way do you discuss with your client the possible 

25. 

sentences which could be imposed, depending on the decision 

the client may make on the plea'? (Try and determine whether 

the defense attorney describes all options to the client, 

particularly the possibility of more severe sentence should 

the client decide to go to trial, rather than plead guilty. 

Should the client have a prior felony or misdemeanor convicti'on 

making the client subject to enhanced sentent'.ng under an 

habitual criminal act, try to find out if the defense attorney 

informs the client of such a possibility should a plea of 

guilty be entered.) 

, , .. 
Do you discuss ~ith your clients 'i~ any caSes '~~s~il:)le collate~~l 

consequences which may flow from conviction of a felony? 

(Try and determine if the defense attorney is aware of the 

range of collateral consequences and whether or not they are 

discussed with the client. These consequences include losing 

the right to vote, losing domestic and marital rights, losing 

certain property rights, and the possibility of losing the 

ability to retain or obtain a lic~nse to practice a profession 

or occupation.) 
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26. To what extent do you keep your client informed of the progress 

of the case and any plea discussions which may be taking place? 

How do you communicate with your client as to these matters? 

What particular matters do you consider to be most important 

in the discussions with your client? 

27. Have you E'lVer tl)ld the pro,secutor' s office t~at you would 

take all cases to trial unless you got a particular kind of 
-
deal in one case? Yes NO', 

If yes, how often has this occurred? Could you describe a 

recent instance? 

If no, is there any reason why this tactic has not been 

used? 
~ 

Have any defense attorneys, to you rknowledge, done this 

or threatened to do it? If you or any other attorney has 

actually done it or threatened to do it what was 'the outcome 

of the Icase from which this incident occurred and what was 
. .. . '. ~ 

the reponse' of the prosecutin~ 'attorney generally to s~ch 
~ctions or threats? 

28. Do defense attorneYs in this iurisdiction ever represent 

more than one defendant in one case where the defendants 

are beinq charqed with essentially the same crime? Yes No 

Ii 
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Where this occurs do defense attorneys arranqe one deal which 

covers all the co-defendants? (Trv to find out whether by 

aqreement with the prosecutor different deals in this one 

case may involve all the co-defendants, with the result that 

one co-defendant may receive a better deal than another. 

In other words, does the arriving at this one general deal 

work to the obvious disadvantage of one co-defendant as over 

the other.) 

29. Is there a cop-out bar in your jurisdiction? Yes No 

30. 

How extensive is it? 

(A cop-out bar involves lawyers working on a small fee 

arrangement from clients ~flho retain them or who accept a 

large number of court-appointed cases where the fee schedule 

is low. Such lawyers make their living by rapidly processing 

cases under these arrangements and emphasizing quantity over 

quality. They thus plead most of their· clients fairly quickly;). . " . : ............ ~. ".:.::. ".:.:~"' .. :'~t .. , ... ,: ...... . 
.... ~ ... " .. 

. " ..... : ... -. ". 
If", .... .. 

Is it more profitable to plead clients out in general, rather 

than going to trial? (This question does not have to be asked 

of publ~c defenders since ·they are on a salary basis and it 

makes no difference whethe:C' they plead cases or go to trial.) 

31. What advantages or disadvantages do you see in plea bargaining? 

(List the advantages and disadvantages enumerated by the respondant 

and engage the respondant :In some discussion of each one mentioned.) 

(\ 

o 
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On balance do you feel that plea bargaining is beneficial or 

detrimental to the criminal justice process? (Try and find 

out whether the defense attorney believes innocent people 

can be convicted in a criminal justice system and whether 

the plea process or trial is more likely to result in 

innocent persons being convicted.) 

31. What changes would you like to see in the plea bargaining 

process in your juridiction? (Take careful notes here and 

after they have finished talking you might suggest some 

notions, including: 1) whether or not the system should be 

made more open and some kind of record kept of plea discussion 

with reasons for an agreement being placed on that record; 

2) whether or not better means of pr,oviding information to 

defense attc)rneys should be devised; 3) whether or not there 

should be cut-off time prior to trial after which no pleas 

would be accepted.) 
• : t . ., . . . '-'" .':"" ... ~'" . '2'" -.... :... .". ;.. " : .. :. '. . . .. ' 

' •. ',.~'~. '~:"::~.',: •. ;.'.~;.':'.' .• :,,:";"";""\' ~ •••. ',. • ... ;.. ... !.~. :''';::':.''' . .-;,.'., " .~... ' ......... :: .• ., '. " :' .:~ /, .... '6.. .. 

o 32 •. 0'0 you know of any case where you believe that an innocent 
.. '. .... ." .. ~ 

person pled guilty to a crime? 

Yes, if "yes," ask 32 .•. A. 

No 

32. A. If "yes" to 32, then ask 

1. How many such cases do you know of? 

2. Please describe at least one and, if you can, 

indicate why the defendant did what he did. 
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33. Have you ever advised a client to accept a plea offer from 

a prosecutor even though you believed your client was 

innocent? If yes, please explain why? 

34. Do you know of any case where you believe that an innocent 

person was convicted at'trial? 

Yes, If "yes," how many? 

No 

35. In your opinion which process is more likely to result 

~ in cases of innocent persons being convicted, plea 'c" 
bargaining or trial? Explain? 
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JUDICIAL ROLE AS SEEN BY PIROSECUTORS 

AND DEFENSE ATTORNE~rS 

Directions to Field Directors 

1. An'swers to these questions go on a separate answer sheet. 
Use the extra space on the answer sheets .for additional comments, 
qualifiers, answers to probes, etc. 

2. You must fill out at the top of the answer sheet the names 
of all the judges about whom we want i.nformation. Use two or more 
pages of answer sheets if you have more thml four judges. 

!. 

3. The nwnber of judges per jurisdictilon are as follows:. 

Seattle: 

Tucson: 

El Paso: 

New 
Orleans: 

Delaware 
County: 

10 felony judges randomly selected (if necessary) 
from all judges who dealt;. ,,,ith criminal cases in 

.the last year (2 years if necessary). 
3 misdemeanor judges, randomly selected from all 
who have original trial jurisdiction over 
misdemeanors. 

All 5 felony judges. 
All, up to 5, misdemeanor judges, randomly selected 
(if necessary) from all judges with original trial 
jurisdiction o~er misdemeanors. 

3 felony judges. 
All, up _.to 5, misdemeanor judges randomly selected 
(if necessary) from all judges with original 
trial jurisdiction over misdemeanors. 

10 felony judges. 
3 misdemeanor judges randomly selected from all 
judges with original jurisdiction over misdemeanors. 

...._ ... --.-_... . _.- .. .". .----, 
10 Common Pleas Judges (including 2 senior judges) 
All, up to 5,. misde~eanor judges randomly selected 
from all judges with original jurisdiction over 

. misdemeanors 

4. Ask the same question about every judge before moving to the 
__ .. W''''~' •• next; q~estion. 

·S. These questions should be asked of at leas·t: 3 experienced 
prosecutors and 3 experienced defense counsel who either have practiced 
before the judges discussed, or know about the judges' behavior from 
reasonably reliable sources. If any respondent can describe the 
practices of some judges but not others, you can use his responses for 
the judges he knows and get someone else to describe the other judges. 
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6'.' This interview can be done together with or separate from 
other interviews with defense counsel and prosecutors. 

READ TO INTERVIEWEE: 

.' In the following series of qUE~stions we are trying to learn 
about the practices of the individual judges in this jurisdiction 
regarding. plea bargaining. The same set of questions will be asked 
about each judge in the jurisdiction. Your anS\l7erS will be held in 
strict confidence. We are identifying ·the individual judges only so 
that we can match the perceptions of several respondents regarding the 
same judges. Neither your individual answers nor the names of'the 

. specific judges will be identified in our report for publication. ." " ... ' •..... ' .,' . \ ",. , .. -,... . , .. ' ... -'''::t.'~.:.> ··r~ ,. ~ •. ~' . . ;'1, . ';, ':: 'j ,... ... .' 

'.. :. .:.: "';' • :' ,""...,,~. ' \0" .... ; . ~'I 

.' '. 1.·, As far as you know, does Judge (insert name'; repreat 
for each judge) sentence a defendant more severely if he/she goes to 
.trial rather than pleading guilty? 
. (Notc-: Put letter on answer sheet. If'· "d", put "d" plus specific 
answers to probes.) 

" ,,\ 

a •.. Can' t say. 
( 

.. ", :~. ..... . . 
. ' ··:'(·.::::'i:,-b ... No, I ~. fairly certain that he/she does not do that at 
. , ... ,:: . . :'. least not consciously. He/she does not have a reputation 

.' .' .- for doing so and has never done so or hinted at doing so 
'.:'. <.' in any cases I have observed. 

.... ... 
, • ,0,.. "-:".: .. ,:, ;; -; .:'t ."'.: .. ; 

.. ~ ,>: .. ·:·:.c. Yes , without qualifications. Judge has well-known 
,,: <.: ..... :-.::. <'. '. '-reputation for sentencing more severely at trial than 
.. ;·~::·::'···.>·':··:·\:2\.'·.::.for pleas. "Plead guilty, get mercy; go to trial, get 

:", . ' ....... ~.'.~ :~ .. :\:: .... justice. " "You better have a good defense if you go to .' . :' ... ,,"' .. , .': til II . 

.<':' . '-::.~: ~~'.r~ .. «' .. ~;":':··:' :. ,r. ~ ..• . . .' ': .. 
~ .. :?::,} ::::·i;:'~:. d.' ": ~ies, wi th qualifications. The judge usually or in selell;ted 
;;;,. :l:.<;.',".:. cases indicates that he/she will or may sentence more 
. ... ':' :-.;-->: :~:';:.':,. severely if the defendant goes to trial rather than plead. 

;':'~~'.;~' ':> :tb~:\::7~:':2~ . ... ~ .. ,~"\ . " .. 
;: ". ".::.: .... ~f ,,: c or d thef ask: ' . , '. 

.... \ ... ~.~ .. '/.: , ...... ) .. : ... :-;:-r: ... ~.-:.~---:.--... ,:""', 

.. :/:' ... '. : .. ;:;. : .. f .. What rationales does he/she use? (e.g., ABA; perjury; 
. ":' . additional information about defendant comes out at 

.': • '~ •• :;::~ ... "" .. :" ~ .J • • trial; administrative necessity; ·other). 
',... • • .:..... .... ~ t ••• 

ii. How often and in what types of cases does he/she do 
this? 

2. If Judge (repeat each judge) does sentence 
severely does he/she have a usual, customary or set "discount" 
differential that he/she gives for pleading; and does this ~/ary 
of crime (e.g., 3 years off for robberies; 1 year off for fl.r.st 
bU~91ary)? 
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a. Can't say, don't know. 

b. No, there is no pattern to his/her discounts. 

c. Yes, there is a pattern, (describe on answer sheet). 

When'it comes to plea bargaining does Judge remain 
completely aloof and uninvolved and refuse to have anything to 
do with the negotiation process (in any case) or does he have 
some influence (Note~, direct or indirect) over the negotiating 
process (Note: other' than his known sentencing proclivities)? 

a. Complete uninvolvement If a, then skip to question 

b. Some influence 

I will read to you a list of different ways in which judges 
can influence negotiations leading to pleas. We would like to 
know which description best fits the way in which Judge 
usually influences plea negotiations. If more than one / 
description fits say so. If none of the descriptions apply, 
please describe his usual practice. 

a. Indirect influence. Type 1. Influence is 
minimal; e.g. he won't discllss what he will do 
but he will suggest that the case should be 
negotiated. However, the parties feel free to 
ignore his suggestion without danger of any 
reprisal from him. 

. 
b. Indirect influence. Type 2. Influence is 

strong; e.g. he won't discuss terms but will 
suggest the case be negotiated and the parties 
know they ignore his suggestion at the risk of 
some reprisal, such as being given a hard time at 
trial or being criticized. 

c. Indirect influence. Type 3. Influence is 
limited to telling the prosecution and defense 
whether the deal they have worked out is acceptable 
to him and allowing them to continue to return to 
him with.new terms until he finds them acceptable. 

d. Direct participation in negotiations. Type 1. 

e. 

f. 

He will discuss the case and will indicate a specific 
sentence; e.g., the number of years, he will impose. 
(Note: If "d", ask "Will he stand fast by his first 
offer or is it negotiable?" 

Direct participation in negotiations. Type 2. 
He will give a sentence range but not a specific 
sentence. 

Direct participation in negotiations. Type 3. The 
judge will suggest that a pr~ffered charge reduction 
be accepted. 

.' 

(I 

5. 

6. 

- 4 

q. Direct particip,ation in negotiations. Type 4. If 
you don't tak,e his suggested offer (whether it is a 
specific sentence or a range) and to to trial he 
may take reprisals, e.g., give you a hard time at 
trial or other things. 

.'- It:-:J Othell', specify. 

.... .. 
Of every 100 negotiated gullty pleas taken by Judge 
about what percentage of them were ones where the judge 
exerted his influence over the negotiation process? 

(Note: Ask only if judge does participate directly in plea 
negotiations. ) 

When Judge participates in plea negotiations 
how often is this done in or out of court? (i.e., "in court" 
means sitting on the bench. "out of court" means any other place.) 

a. Virtually always in court. 

b. Usually in court (60 - 99% of the time) unless 
special circumstances arise (describe) 

C'. About 50% of the time 

d. Usually (11 - 49% of the time) out of court 

e. Viritually never in court (less than 10% of the time) 

(Note: If out of court, where?) 

7. .(Note: Ask only if judge does participate directly in 
plea negotiations.) 

When Judge partlcipates in plea negotiations how 
often is a full and complete record of the discussions (at 
which he is present) made (i.e. tape recorded, short or long 

. hand, or stenograph, but not necessarily transcribed) • 

a. Virtually always (90% of time or more) 

b. Usually (60 - 89%) 

c. About half (40 - 59%) 

d. Infrequently (1 - 39%) 

. e. Virtually never (1% of time or less) 
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when Judge participates in .plea negotiations 
will ::·lie ':ever negotiate with the prosecutor or the defense 
cowlsel alone or does he always require that they both be 
present? 

a. Both are always present 
, 

b. Judge will see defense counselor prosecutor 
alone (~parte) 

c. Other, explain. 

I 
! 

In cases where there have been sentence bargains'how often does 1 
Judge' make his acceptance of the plea contingent 
upon nothing coming to light in a presentence in.vestigation 
that would make him change his mind about the deal? 

a. Vlrtually always (90% of the time or more) 

b .. ·., Usually (60 - 89%) 

c. About half (49 - S~%) 

d. Infrequently (11 - 39%) 

e. Virtually never (,lO%'o,r less) 

f. - Other, e'~'g. special cases 

..... .,... .. ._.-.. ., ,.. I 
In cases where Judge rejects a sentance agreement 
how often will he allow the defendant to withdraw his plea? 

a. Virtually always (0% of time or more) 

b. Usually ( 60 - 89%) 

c. About half '( 40.- 59%) 

d. Infrequently (11 - 39%) 

e. Virtually never (10% or less) 

f. Other, special circumstances. 
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11. (Note: Question 11 should be asked only once. It applies to 
all judges). 

Should judges participate in discussions about possible plea 
bargains? Yes No 

Why? 

If yes, what should be the nature, scope and extent of such 
participation? 

" ' 
, .,~' 
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" Field Director 

INTERVIEW SCHEDULE FOR JUDGES 

1. Name: 

2. Type cjf Court: Misdemeanor Felony Both 

3. Number of years as a judge: 

4. Other criminal justice experience, (e.g., length of time, 
as prosecutor, defense attorney, etc. ) 

s. What is your role in the plea negotiation process? (i.e., when and 
, how do you become involved, if ever?) 

6. 

7. 

(a) Do you see either the D.A. or defense attorney in chambers? 
Separate or together? How often? 

(b) Is the defendant ever present in your chambers for plea 
discussions? How often? 

(c) Will you indicate a specific sentence or a sentence 
range? How? What percent of the time? " 

Do prosecutors and defense attorneys present sentencing 
agreements for guilty pleas in your court? 

If yes, Why? 

If no, Why not? 

Can you,e$timate the percentage of guilty pleas in your court 
that are a result of some type of plea bargain? 

.. 

\ 

,I 
.I 

I 
I 

o 
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What percentage of guilty pleas in your court involve a 
sentence agreement between prosecutor and defense attorney? 
(If no percentage is given, ask about the last ten cases.) 

9. If prosecutors make sentence recommendations as part of a plea 
agreement do you follow',them? (Indicate percentage if possible). 

. '. 

Exactly all the time 

Don't ever go higher but may go lower than 
prosecutor's recommendation. 

Will go higher than the prosecutor's recommendation 
,but allow defendant to with his plea in that case. 

:'Other (specify). 

" 

What is your rationale? 

.... .• . 
I, ... ,. 

.,' 

I.~ :._ '. 

10. How do you respond if you feel a prosecutor has made an 
'inappropriate or unreasonable sentence recommendation? 

(Probe: How do you discuss the matter with him? What if 
a prosecutor consistently makes unreasonable recommendations?) 

" .. '" -~ . 

" 

!i 

1. _________________________ =---____________________________________ ~ ___ ~_~ ___ ~ ________ ~ _________ ~ ___________ ~ _____ _ 
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11. Do you sentence those who are convicted at trial differently 
than those who plead guilty to a given offense? 

12. If yes, what is the rationale for this policy? (e.g., someone 
pleading is showing contrition, first sign of rehabilitation, 
saves money and time, etc.) 

- ' 

13. To what extent do you differently sentence? (How often, what 
type of cases, the Amount of differential punishment). 

14. Are there any set differen'tials? (e.g. for 1st time burglars, 
a guilty plea would get 1 year and a conviction at trial 2 years.) 

15. In determining factual basis for a plea, what standard do you use? 
That is, how do you determine whether a defendant committed the 
crime? (Questioning the D.A., requiring the D.A. to produce evidence 
or produce a witness, thoroughly questioning a defendant or his 
defense attorney). How do you ensure that a person who doesn't 

. commit a crime would plead guilty?) 

-,."...,~~--,----

-

( - 4 -

O. 16. How do you determine that a plea is both "knowing ~nd voluntary"? 

( 

(, 

o 

• 

17. Do you ever encourage pleas by defendantf:'? ,(Do you ever point 
out things to a prosecutor or defense cOl~sel that would help 
reveal a plea agreement? What specifically?) 

18. Would you accept a plea of guilty if the defendant maintains 
his innocence? (Alford situation). Under what circumstances 
would you accept or refuse this type of plea? 

, " .: '-or ....... -, 1.' 

19 •. If you accept 'Alford pleas ':is the-:nature and scope. °df . your the 
inquiry different? (If judge asks what you mean, ~n ~cate 
factual basis inquiry.) 

/ 

\' 
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20. In your opinion do you think innocent people are ever convicted 
in this jurisdiction? 

If yes, would it be more likely to be a result of a guilty 
plea or trial? 

21. Have you had the occasion to view in your court an instance 
of ineffective assistance of counsel? If yes, how did you 
respond to this situation? If no, what measures would you 
take to remedy it were it to occur? What would you do if a, 
defense counsel agreed to a sentence recommendation for his 
client which has higher than it normally would be for such an 
offense,(e~g., agreed to 3 years when 1 year was the going rate)?' 

22. Do you seek the victim's opl.nl.O.n in a plea agreement situation? 
If so, descI.·ibe. How frequemtly does this occur? How are the 
victim's views transmitted to the judge? 

.... 

o 
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23. Do you have the benefit of the police officer's opinion in a plea 
agreement? If yes, how do you get it? (Have you ever had a 
situation where the police toned down information, for example, 
harm to victim, in order to help get a plea?) 

24. What use do you make of a P.S.I. in a guilty plea where there is 
a sentence recommendation? (Is it for verification purposes only? 
What if the probation officer makes a different recommendation than 
the prosecutor,?) 

25. In what percentage of guilty pleas is the presentence report 
waived. in guilty pleas as opposed to trials? 

t •. 

26. Under the present system of docketing cases can defense 
attorne~l"s or prosecutors have a case placed in front of a 
particular judge? Can they avoid a particular judge if 
desired? If yes, how? 

, 

27. Do you think there should be a cutoff date for accepting pleas, 
that is, should a defense attorney or client have to decide 
whether or not to plead guilty a certain number of days before 
trial or be forced to have the case tried? Why? \'lhat pe:t"iod 
of time would you recommend? 
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Addendum to Judges' Interview 

What is your policy on granting continuances? 

Is there an upper limit on the number you grant? 

. What if defense counsel is unprepared for trial?' 

""f .. 
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28. Have there been any recent changes in either the plea bargaining 
procedures in this jurisdiction or in your particular role in 
plea bargaining? (Specify changes brought about by statute, 
case law, criminal rules or procedure, or an innovation by an 
actor in the system). Have there been, over the last 10-20 
years, any major changes in the system which have affected plea 
bargaining? How did they come about? What import did those 
changes have? 

, ' . 
~ .... - - .. -
'-,_ .... :.... - --

29. What do you see as the major pros and cons of plea bargaining? 

G 
" 

--.. ...,......~~-4~_~=-~-"-~"-~f'U>',.,,~~~ .• ,,~_,+ c __ ...... , 
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30. How much of the plea bargaining procedure should be placed 
on the record? 

a. Discussions where the judge is involved? (none, 
some.or all :discussions) 

1)-" Discussions between prosecutors and defense 
attorneys? Which discussions? 

31. One of the major criticisms of plea bargaining is that often 
there is no impartial third party to examine the evidence of 

,the case. That is, judges are not required to look beyond what 
is necessary to determine a factual basis for a plea of 
guil ty. How would you react to a proceeding something less tt.an 
a full trial but more thorough than a guil·ty plea proceeding, \.,rhere 
the state h~.d to present some"evidence and produce a witness in 
order for th::< judge to give a more complete review of the 
state's case? ' 
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Jurisdiction 

Interviewer 
--------------------------

POLICE INTERVIEW 

Position/Title/ Responsibility of 
Interviewee 

Describe your screening process (decision not to pass cases on 
to the District Attorney for prosecution). (Probe - How? Is 
there a formal review of arrests that includes either legal counsel 
for police, a district attorney or other legal counsel? What do 
you look for as an indication that a case beir~.j considered should 
be screened out? Are there official/unofficial policies concernirig 
cases that should be screened out?) 

.: 

Are you consulted by the District Attorney before the information/ 
indictment is filed? (Probe When1 How? Describe). 

Are you approached by the defense counsel at any time prior 
to the conclusion of trial? (Probe - When? How? Describe. 
Do they ask you to tone down your report or withhold information? 
Do they try to get you to agree to a plea bargain or agree not to 
object to a bargain?) 

'. '- .. ...-' ,~ -,~ ~~. '" . ., , 
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Do you engage in plea bargaining with defendants, that is, 
do you try to persuade defendants that they will do better by 
pleading guilty (other than informants)? For informants, do 
you have to get permission from the prosecutor before making 
a deal? (Probe - nature of plea agreement with informants). 

Are you asked to make recommendations or comments about the 
nature of a proposed plea bargain? (Probe - Do you make 
recommendations? What types of recommendations do you make? 
Are there guidelines/policies for these recommendations? 

Are there any plea bargaining practices in this jurisdiction 
that have affected police procedures or policies in any way? 

", 

= 

(I 

1. 

2. 

3. 
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Jurisdiction ------------------------
Interviewer 

--------------------------
Position/Title/Responsibility of 
Interviewee 

--------------------------
INTERVIE~i WITH .' PROBATION OFFICERS 

(Get a copy of standard PSI form ,,,ith instructions) 

Is a PSI required in all felony cases? Yes 

If no, how often is it requested (percent of time)? 

Is there a routine waiver of PSI by defendant in 
felony cases? Yes 

A. If no, how often is it waived" 
(percent of time)? 

B. Is this different in guilty plea cases? 

Explain. 

Do you do a different sort of PSI if the defendant has 
pled guilty as opposed to being found guilty? Yes 

Is there an official/unofficial policy or 
guidelines on this? 

Explain. 

Is a sentence recommendation required in 
all PSI's? 

A. If no, what proportion of time do you 
make a recommendation? 

Yes 

Yes 

No 

No 

No 

No 

No 
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B. Do you confer with the judge on 
sentencing reco~mendations (per
cent of time) 

. Yes 

c. Do you treat guilty plea cases differently 
from cases that. have been found qui1 ty in 
sentencing recommendations? Yes 

D. How do you arrive at (what factors do you 
consider) in making sente~ce recommendations? 

Explain • 

Do you know if there has been a plea bargain in a, 
given case? Yes 

A. 

B. 

C. 

D. 

If yes, percent of time. 

If yes, how do you know a plea barga.in 
"has been made (from what sources)? 

If yes, do you knol~ the' nature of the 
agreement (percent of time)? 

If yes, how does this affect your 
sentencing recommendation? 

_ ....... ----_ .. --....,"" .... , --........ _--
i, 

-
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No 
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1. 

2. 

3. 

I Interviewer 
------------------------~ 

Position/Tit1e/ Responsibility of 
Interviewee 

INTERVIE~~ WITH PAROLE BOARD 

What are the basic factors considered by the Parole Board in 
reaching a parole decision? 

In .. indi vidual cases do you take into account only the offense 
for which convicted, or also the circumstances surrounding the 
offense (including all the offenses for which he was charged)? 

Explain. 

If you believe there was a charge reduction in a case under 
consideration, do you t,ake this into account in your parole 
decision? (e.ge, Defendant was charged with armed robbery, 
reduced to robbery~ with burglary 1 reduced to.burglary 2. 
What would you do?) 

4. If you bE!lieve there was a sentence agreement in a case under 
considercltion, do you take this into account in your parole 
decisionsl? (e.g., the usual sentence for robbery is 10 years, 

. and the defendant received something less. What would you do?) 

I: 

"-
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When considering a case for possible parole, do you normally 
receive any or all of the following information: 

A. Original charges (charges dropped) 

B. Final charge 

c. ~~ether found or pled guilty 

D. Information or recommendation from the prosecutor or judge 

If a defendant has pled guilty, do you normally know whether this 
is a result of a plea agreement? 

If yes, do you know if this was a charge reduction, charge 
dismissal, or a sentence agreement? 

If no, do you make inferences that there has been a plea 
agreement reached if there is no direct statement to that 
effect in the file? 

Explain • 

If information concerning plea agreements are not available, do 
you attempt to acquire this information? 

Explain. 

-. 

Are there formal or informal parole board policies based on . 
the type of offense for which the offender has been c,onvicted.? 

Explain. 

« 

o 
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8. If·two offenders being considered for parole are similar in all 
respects, but one had pled guilty for a reduced sentence or charge 
~nd the other had ~o~, would you (do you) take this into account 

,1n your.parole dec1s1~n? (The other would have gone to trial, 
pled gU1lty to the or1g1nal charge without a sentence recommendatio 
from the prosecutor.) n 

,: 
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Interviewer ------------------
DEFENDANT INTERVIEW 

Following is a set of suggested questions which you may find 
useful in ordering your interview with defendants. You need not ask 
each question verbatim, however, please be sure to deal with the 
issues involved. 

in 
I am part of a research project conducted by Georgetown University 

Washington, D.C. I am not a part of the local courts, prison, police, 
or anything else in this area. All of your answers will be kept in 
complete secrecy. No one here will see your answers or be told about 
them~ This will have no affect on your probation/prison sentence, 
your court cases or anything else. 

1. Background: Charge(s) : 

Sen.tence: 

Age: 

2. Could you tell ine briefly about what happened in this case: 

3. How did you first want to plead? 

.' 

" 10#. 

4. 

5. 

How did you end up pleading? 

What kind of sentence did you think you would get if you 
pl.ed guilty to the charge (s) against you? 

, ~. '''' 
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Why did you think you would get this type of sentence? Did 
you, in fact, get this sentence? 

Did anyone tell you the maximum amount you could have been 
sentenced to if found guilty? Who? 

If you pleaded guilty to any of the charge(s) can you give me 
all the reaso.ns for doing so? (Probe - is that all.? Do.you 
have any more reasons?) 

Do you feel ~he state's case against you was sound? 

How important was this factor in your decision to plead 
guilty to any charges? 

11. When you actually pled guilty in court did you understand the 
questions you were asked about the nature of your plea and 
the rights you gave up? 

12. Did your attorney or anyone advise you how to answer these 
questions? 
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13. Did anyone at any stage tell you that things would go differently 
for you if you pleaded guilty as opposed to qoing to trial on 
any of the charges? If yes, what would be. different? 

14. Do you feel that your case was decided before you entered the 
plea? 

Explain. 

15. Did you feel as if you had to accept the bargain? Why? 

i6. Did you think your attorney discussed your plea with anyone? 
With whom? What do you think was 'said? 

17. Who first made the decision to plead guilty, you, your 
. attorney, the prosecutor, or someone else? 

18. l~at type, of attorney did you have? PO CAP PRI 

r 
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SIDEi) , '" -·-;~--~~I)-c(\SE-FiLE'iTRUME~.lT-A·ii~.(/D-'{lC'-
RESEARCHEH LOCAL CASE IDENT. 

[._ ~A~E ~O: : 

i 2632 I 3. SEI 

I~(J ';'j r'J 'l- r; 'I 

tl:l! I'CIJ IJ 

l ~:Jo: J JC 3 Jt 1 J 

C4l<.4·JL4l. 4) 

t5lCS·,t5y"~J 

t 61: b 1[6:1: 61 

[ 7 'lI. 7 Jt7 7. 7 J 

celLB '[8X8) 

e9l1.l}~r9'%. 9J 

Mele 

Female 

Unk 

....... --------.-
5. IWUTAL STATUI ----, ... -----

Single 

Married 

&lporalod 

Divorced 

Widowed 

Common law 

Unk 

= 
= 
= 
= 
= 
= 

7. YEARS IN LOCAl. RESIDENCE 

o 

2Yrl. 

3 Yr., 

4Y, •. 

SY'I. 

6 + Y •• ,. 

Unk. 

= 
= 
= 
= 
= 
= 

= 
= 

= 

4. IIACl 

While 

Black 

Spanish 

O,ionl.1 

Am.lndl.n 

,Unk 

<==> 

= 
= 

e. YEARS OF EDUCAnON 
COMPl£T£D 

---~ .... 
1-4 

5-8 

9,11 

12 

Some Col. 

T,ade Sch. 

CoI.Deg 

Unk. 

= 
= 

= 
= 
= 
= 

e. DAlE OF IIRlH 

~~J-~_ 
eOl:O'{.O.XO OXO] 
ellel IXI.·lxll 

l2. 2]C2'f;2]C2j 

1:3 ·31r.313:1C31 

r4 ,r"l i JC4J 

t\1"r'!5;r.~] (6 ~t. :61C6::1 

[7 c·/ .7l1:71 

rB r.1I' aX8l 

C91[!i. '9x 919::1[91 

e. CIlllIHSHI' 

US 

,"~wjGniiiF _'~..!'.!"-"_YMEJj_T __ . •• CONTINUOUS 

= 

legel 
Ahon 

Illegal 
Alien 

Unk 

Full·Time 

Part-Time 

=:, Unemployed 

Irregula, 

= Unk 

= 

= ~!~Y~~ 
= Uplol,= 

C:::;;:l 2 I==:J 

= 3 = 
==> 4 ==> 

5 c=.-_, 
--.-------;~-----~ 8 = 

7 = 
8+ = 
Unk = 
N/A r::-= 

II. IS nllRE A RECORD 
OF MUIAl WEU 

Yel 

No 
= 
= 

.. ----------.~ 
13. IS THERE A RECORD 

OF DRUG ABUSE 
1-._ .. -- , ... - ... --~ 

Yos 

No = 
.. _---------1 

1.. /I THERE A RECORD 
OF ALCOHOL PROBLEMS 

Yos 

No 
= 
==> L---________ ~ 

17. FELONY CONVltnONS 
WITHIN FlVIi YEARS 
PRIOR TO INSTANT 
OFFENSE 

o = 
I = 
2 = 
3 ==> 

4 = 
S = 
8 = 
7 = 
8+ ==> 

Unk = ------

211. MISDEMEANOR 
CONVlCnONS WIlHJH 
FIVE YEARS PRIDR 
TO INSTANT OFFENSE 

L--. _. ___ ~-......J 

o = 
I = 
2 =, 
3 = 
.. = 
5 = 
6 '= 
7 <== 

8+ = 
Unk = 

~.-------

18. ANY PRIOR 
fELONY ARMS" 

o 
I 

2 

3 

.. 
5 

8 

7 

8+ 

Unk 

= 
= 
==> 

= 
= 
= 
= 

11. ANY PRIOR 
MISDEMEANOR 
ARRESTS 

0 = 
I = 
2 = 
3 = 
.. ==> 

5 = 
6 = 
7 = 
8+ <== 

Unk= 

IG. ANY PRIOR 
mONY 
CONVlCnONI 

o 
-I 

2 

3 

.. 
5 

8 

7 

8+ 

= 
= 

= 

= 
Unk = 

III. ANY PRIOR 
MISDEMEANDR 
CONVltnONS 

o = 
,= 
2 = 
3 = 
.. = 
5 = 
8 = 
7 = 
B+ = 
Unk = 

21, ANY JUVENILE RECORD 

Yes = 
No = 

22. POLICE CHARGES fO!lJNSiANfi)Fmisr
MOST, SERIOUS FIRS II 

, .=1 __ J._I-..L.-I ~I-.--I 
COxO' OXO axe' oxo OXO] 

CIXI IXI IXI 1:':1 ,XI] 

C2X2' 2X.2. 2:r.2 2l1:2 2XZl 

1:32:3 axa aX3 3X3'~3X3] 

t4Z4' ~1II:4' '4~4' 4Z4 4e';4] 

tS:lts !;lis 'S';':"~S45' SIili?Sl 
t6X6 6X6 6X6' 6X6 6X6l 

C7l1j7 7X7 7X7 7X7 7X7J 

C8XB: 8:.:e 8ltB 8Xe: 8XBJ 

C9X9 9X9 •• ~9]C9.C9l<:9: JlT!#J ... _.- ~ ,-_ .. --'- ... "" 

\

23 ... 'DIAL NUMBER OF POLICE]' 
CHARGES IN 'HII CASE 

_:.. .1 ... _ 
ro:. 01 

CIX 11 

r:2X 21 

t.lX31 

1:4X4] 

CSXS] 

C6X6] 

t7X7J 

I e8X91 

~!.:.. 

27. DATE CASE RECElVliD 
BY PROSECUTOR 

tO~I;Q1-~ 
e,xl. IXI' 'XIl 

C 2: 2:a: 2' . 2x 2J 

C3 3X) 3X3J 

.~4· 'f4: 4]C4J 

Me~ U'r:5: ~i;J 
Cli' [6 6X6J 

o 1:7 7x7J 

1:8 1:9 8:1:B] 

C9X9.;:9X9 9:a:91 

30. DATE OF INDICTMENT 
INFORMAnON 

I J_~_ 
1:0:1:0' Oxo .OXOJ 

CIX, .I~;I' IXIJ 

C2' .2x2 2x2l 

n' 3x3' 3:r.3l 

1Vl:"1l' nl~' V~t]J ct .:5' rfX~ 
[6 e6' 6X6J 

1:7 r:7 7x7J 

ca C8' exe] 

t!l:a:9 9X9 9x9] 
1.-. 

NOTES: 

n. DAlE OF FIRST 
APPEARANCE 8EFORE 
JUDICIAL OFFICER 

--····J-·~--I 
-.-- ........ ----

0:1:.0. oro 'ozo 
t IXI: .llI: I I X I 

c 2' '?':': 2: 

t: 3: 3,lI. 3' . 3 X 3 

rrt4:ql4: 4.1'4. 
IIb. 4,.ti:s: SXS 

:~: ~~I~:; 
ca [8+8:1:8 

~t_9_~_~_9~9_~_·_9.JE9lC9 

31. COUNYS OR ItHARGES OF 
INFORMATlOII/INOICTMENl 
(MOST SERIOUS FIRSn 

IS. CHARGES PENDING 
IN ornER CASES 

Yos = 
No "':::.-:, 

Unk' = -----
n. ON PROBAnON/ 

PARDLE/PRETRIAL 
RELEASE AT TIME 
OF INSTANT OFFENSE 

Yes = 
No = 

21. PRmlAl 
RELEASE SlATUS 

Cash Bond & 
Released = 
Cash Bond 
BulNoI 
Released 

Ro, 

C, 

Ball Donled 

Unk 

= 
= 
= 
= 
= 

. J']·~:·f~_TI .. 
tOXOf0:lt:O. OlCOfOXO' oro 

tllCl~I~:I';I:a:lf':X:1 IXI 

c2%:7,' 2X2: '2X2t~X2: 2:lC2 

t'3:.-:3: 3:Jo·3f 3 .lC3 JXJf"3XJ 

c4;11;4 •. 4'Ij'f4J~4. 4x4 4l11'4 

~
--:-TOfAL NUMBER 

OF COUNtS IN 
INFORMATIONI 
INI)Il""'~I!L 

... __ .. --1_ ... __ 

COXOJ 

C' r 11 

• l' I I.' ,~. 
c5XS 5:a.SI5~:Sf5'XS' .StICS 

C6][6 6X6IC.X6~6X6 '6X6 

c7:1:7 lX7', 71;7 7:r.7· 7X7 

tOxa' oxe. 8X~\, 8xB axe 

t9lC9 9X9 9X9~_ ;9x9. 

t3 J; 3 J 

t4;>e4 J 

C5XS] 

tliX61 

c7X7l 

tAZa, 

c91!1] 
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• 
'I CASE NO: I I ' 
2· S- 3 2' :1.1. PUA AT hIllY 

: OPPORTUNITY 
I 'OPW .. 
l;: t,.' Qu,lIy = 
It I ~ I L I 1 I , Nol Quilly = 

L 3 J: J )( 71 l' 1) 

[4X4JL41< 4" 

[5:1' ~Jr 5" 5J 

[6;1. 6Jl6l_ 6) 

C Ix 7J[ 7:1; 7J 

r.RXfi1t8:t.B) 

b=~:~~) 

35. WAI THERE A 
CHANGE OF PUA 

Nolo 

Unk 

Yea = 
No <==> 

D. O.P. OR lRlAL 
DISPOStnoH 

GuillyPlea 

Noto 

Guoltyby 
Jury 

Guillyby 
Judge 

Nol Guilty 
by Jury 

Nol Guilty 
by Judge 

•• IF CQNVlClIO. 
IENlENCE IMPOSED 

Probation 

Jail 

Prison 

Split Sentence 

Dlher 

= 
= 

= 
= 
<=:> 

= 
= 

= 

= 
<== 

= 
==> 

= 
N'A o = :' -,,--~ 

.. 
f 3 •• DAlI OF 

FIRST IUA 

I 1 [' 
'():J IJ ',0:1( o. . O: .. O~ 

t:r I ; IlI',I_ 1:1. I J 

I' , 2'J12 2:1; 2~ 

r l, 3 Jr. 3' 370 31 

r:('4 ' I ~ 4. '~1-4~ 
CJl • 5 57. 5J , • 5 ! 

[fj) C 6.- 6% 6.1 

r '/1 r 7. 717J 

[A, r. o' . 8% 81 

9x'l: 9:1: 9 9:1: 9) ,---, __ 1--•. _ 

r---------
•• TYPE OF COUNSEl 

PRESEN' AT GUILTY 
PUA OR TRIAL 

f------ "-"---
Pd = 
Cap = 
Prl r-= 
None = 
Unk = 
N/A = 
Yoa-Bul-
Type-Unk = 

31. DAlI OF G.P. 
OR TRIAL DlSPOlmoN ITfI --...... -. 

OXO' OXO' 010) 

1:1:1 'IXI' IXI 

(2 .211'2: 2X2 

c3 lxJ,'3X3 

~/C' " '4' Yx4 
1:5. [;Jr. !, JC !) 
(6 [6 6X6 

r:. 7' [7 7X7 

C8 C 8' .8708 

9X9' 9:1: 9 9:1: 9 

... RESnnlnON 
ISCONDmON 
OFSENlENCE 

----
Yes = 
No = 
N/A = 

n 

.... 
! ••. MAX. UNOnt 

• OF SENTENCE 
42, 0 MI 

F 

.J -'-. , . ...1, 
'0.1,0, 'O~' 0 OX-

I Jt I 'Il~ I Ix 

2Jr.2, .21(2 2:1: 

31t3 ' ,3lC3 370 

~~t4' rfl 'r ,( ,,' 
5lC!, ' 's X 

61Cfj' e6 6:1: 

no. n 1t7:1: 

8le8' [8 8x 

9~C 9 9x9 9X 

.5. IF YES, WHAT TYPE 

I, Charge Red. = 
2. Chg Dismissal = 
3. Sent. Rec. = 
1&2 = 
1&3 = 
U,3 = 
1,2& 3 = 
Unk = 
N/A = 

.7. roTn NUMBER 
OF CHARGES 
CONVIClIDGF 

I 
CO:l;:OJ 

cl:1i: I J 

CZx21 

t3x3J 

C4:11:41 

[S:I':SJ 

C6X61 

c7x71 

C8x8:J 

t 9Jf. 9:J 

r L-U 
OfFENSE NIGHT nME 

Yea = 
No = 
Unk = 

---~,----

o 

2 

3 

4 

! 

6 

7 

8 

9 

-.,.., .. - .... - .. -.----------
N. LENOnt U. WAITHERE 

8E_]~~ A PSI 
1----

Yes = 
O:X: 0 No = 

: IXI Unk = 
2X2 N/A 1:::::1 

3x3 

rvt·j' ... WAS ntE CONVIcnoN 
A RESULT Of A 
IUA AGREEMENl ------[6 Yes t..=..-,.) 

: C7 No = 
C8 Unk ,= 

: 9X9 N/A = 

... CHARGES CQNVlClIO ON 
IMOST SERIOUS f1RSl) tt __ L_J. I I 

OXO 0:1:0 OXO- 'OXO, OXO' 

IXI IXI IXt tXl IXI 

lX,- 2:1:2 ' 2x2: zx z 2x2 

3X3. 3X3 3X3 3X3 3X3 

4Z4 .4111\':4 4« 4: 4~4 47:4 

S"5: " S'~5' 
~, , 

SXS· s'&c S· 5~;5 

6X6 6X6' 6x6 6X6 6X6: 

7X7' 7X7 73:7 7X7 7X7 

8xO 8:1:8 8x8: 8X8: 8XB 

It 9x9: 9X9 9x9: 9X9' .9X9· 
'---. E-U-OffENDER IENHANCml 

Yea = 
No = 
N/A <= 

-
••• 'fYPE' Of BURGLARY 

VlmM 

Non Residential = 
Residential = 
Auto -= 
N/A = 

111. HARM ro VlmM 
" 

None = 
Minor Injury = 
Hospitalization = 
Dealh = 
Unk = 
N/A I = ---.. _- ,---

1·· .. .-VlcnM 113. RACE OF 

"J-=- VlC"M 
f-.-

[O~O] White 

~~" 
---_._---

&5. RELlnDNSHIP OF 
VlCnM OffENDER AND 

VlCnM 
.. __ .......... _.- ...... 

= Molo ==> Family = 
t: l:Jt t] Block 

[;lX21 Spanish 
= Fomole = 

Unk 
Friend/ 

= = Acqualntonce = 
tlx3] Oriental <= N/A ,= Stranger = 
[~x4 ] Am. Indian 

Unk 
= Mull. ,~ Mull. = 

~nk CSX51 

C6x61 

c7x7J 

c8x8] 

C9:a:!ll 

68. WAS THERe A 
WEAPON INVOLVEO 

Yes = 
No = 
Unk = 

51. NUMBER OF 
WITNESSES 

---'--tOXOl 

I: IXI] 

C2X21 

t3Xl] 

c411:41 

t5X5l 

t6X61 

C7X71 

tRX8] 

' c9X91 

==> 

NIA <='1 

Mull. = 

--
57. WAS ntEREA 

10. 

CONFESSION 

-
WAS THE REAMY 

EYEWITNESS 
CAnON Of 

FENDANT 

POSmVE 
IDENnFI 
THE DE 

Yea = 
No = 
Unk = 

Yes 

No 

Unk 

= 
==> 

= 

It. AMCUNT OF 
MONETARY 
LOSS 

Up to $100 

1D1-2S0 

2S1·600 

501-1,000 

1,001-5,000 

6,OOHO,000 

Over 10,000 

Unk 

None 

113. JUOGEAT NOTES: 
SENTENCING 

I 
COXO] 

tiX 11 

t2X2l . 
c 3X3] 

C4X41 

tSXS1 , 

c6X6l 

t7X7J 

C8X8l 

c9X9l 
L--._ 

= 

SI. WAS THERE ANY 
PHYSICAL EVIDENCE 

1--------
Yes = 
No = 
Unk = 

=~ 
12. AMOUNT OF 

PROPERTY 
DAMAGE 

Upto $100 c::-~ 

= 101-250 = 
1= 251·500 = 
= 50H,000 = 
= 1,001-S,000 = 
= 5,001-10,000 = 
= O~," ... = I 
= Unk = 
= None = 

'\ 
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INSTRUCTIONS FOR CASE FILE INSTRUMENT 

There are two items of information that should go at the 

top of the page. The researcher's name should be placed 

di~ectly at the upper left-hand corner. A local I.D. number 

of,the case, that is, any number that will enable you to 
, " 

identify the! case' in the' 10c~1 j'urisdiction should b,e 
, ' 

,plac~d, unde,r the researcher' s nam~. 

GENERAL INSTRUCTIONS. This is an OIl-SCAN 'data 

collection form. You must use 'a No. 2 pencil, only. You 
. . . . ~ 

, . 
, ... " 

may not use pen. You may make no stray marks on this sheet. 
" -- , , 

"You must completely fill ih all response blocks, or~o~pletely 
, " 

cover over nuffib~rs in response blocks. You m~y w~ite only 

in those areas, above the f~rm' calling for researcher or 

local case ident,' or in the section at'the lower right-hand 

6f' the'form' s~ecified notes, or, you may, if'necessary! 

write in numerical' infor~ation in those'bloc'ks'with 'spaces 

provided (for example, It~m 8: Date of Birth, has six, 

blocks immediately under the heading Date of Birth in which 

you may write this out numerically. However, you must fill 

in the appropriate 'numbered response blocks.) If you m~ke 

a mistake, you must erase your error completely and then 

fill in the appropriate response category. 

Item 1 & 2. Each case file ins'trument \"lill be serially 

numbered, and will have this number imprinted immediately 

~ ", , ] b 1 "'d C=!=:"" No' ,-POU mllSt. tran-under tIle response I.'L,OC~ .D C' .~. _ ,' __ I,e ,.. t 

co 

(I 

( . 

," 

c' 

o 

-, )~, '. '·+''''''O'~_J·'_''--==='''''-~=~~:,:;;-~...:;;''=-~~=·:..=_ .... ;:\~~~'-'-', .... ~'~'-""''''_I. -"".u....o."..~,~.'"" .~. __ 
• • • .', I 

, " 

I, ." -; .. ". 
" ' 

" , ' I 

" , " 

,', 

.. 

, . 
" , 

, ' '.- . 
, , 

'scribe this number to machine-readable form by filling 

in the appropriate, numbered response blo~ks under this 

,'number. 
. ' 

It'is necessary, to fill in ~he.appropriate num-
: ',' .. . . '. 

bered response blocks for Case No.: on both sides of the 
. " . 

", 

. ',' 

case file'instrument. In' addition, you will note' a" small 
• • •• • • l 

. ~esponse block, with n~ heading, "located below and to the: , 

, )' 

. ' " 

: ",':,' rigJ:tt oft'he Case No. You must' fiii in this isolat~d '. ~ :' 
•• j',. • '-"., 

• ~ • • , " .' • • - ,~. t"· ~ " 

response plock on bo ... :h sides' of each 'case "file instrument. .. " 

. '. .' . ;' ...... '. . ...... ' . ' '. " . " - '. . ~'..' 
, , ,', 

',Item 2,. 'SEX. 
" t , , 

Tl,1e three' response' alternatives include 

M ;'for ,male', F, for female and UNK' fo~ unknown. 
, .' 

j ,,~ •• , 

'Item 4., RACE ~ 
. . .~ 

T~e foilowi~g ,de~~gnations:prqvide 
,,' . '" ':' " 

the response al tern,a ti.ves for race:' W =, Whi te; 'B,' ~B lack; . 

'. :'SP '= SPCirdsh; OR = Oriental; AI' = Aineric~n' Indian" '~nd U~~ . 

repz:esents unknown. .. " ," 
", "j'.':; • 

: ", . 

ItemS. liARITAL "STATUS. . , 

The response alternatives 
" 

are as, ~ollows: ~IN ,- s~ngle; MAR =:=, ,mari-ie~; , SEP' = . separa~e,d; 

Dtv = divorced; WID = widowed; COM-LAW ~ common i'aw marriage 

(also include"her~ def~ndants who indi~ate they are living' " 

~i th . s'ome~ne of :tl?e 'OPposi ~e' S~~) ; 'uNK '=, u~known. ' ' ... ','-

, ' 

Item 6. ' ,YEARS OF EDUCATION·COMPLETED. Categories 1 

thrqugh 4, 5-8, 9-11 and 12 represe.nt the highest ,year com

pleted by the defendant. SOME COL = some college; TRADE 

SeH = trade school; COL DEG = college degree; UNK = unknm-rn. 

-2-
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, 
Item 7. YEARS IN LOCAL RESIDENCE. -Fill in the apprc= 

priate year. If individual is not a local resident fill in 
, , ' 

response category zero. If amount of time falls between 

two' categories,' fill in ,the next highest year. If unknown" 
, " 

" , 

fill in UNK. Local residence Is defined as residing 'in the, 

:: I"." 

" .. 

; .... 
" 

, " . 
I,' • 

jurisdiction. 
.. . .... 

' ... ' 

Item 8. DATE OF BIRTH. Specify the last two, d~gits .. 
" . , " 

of the month, day and year. If 'unknown, fill'in 99,99 99. 
, " 

'I~em 9. 
. ,., 

GITIZENSHIP~. The alternatives are US = Unit~d 
. ,States; I,EGAL' ALIEN =, an alien ;'with legal status or ,residency, . . . ~ . , 

.status ;i~ the cou'ntry; ILLEGAL ALIEN: ;refers to those who 
'. '. '.. . . 
have' u~law:fully e~tered ~nd nlaint~in ,residenc~ 'in the ,United 

• 0' ...... • , . 
States; and UNK repres.ents unknown. If 'd~fenda'nt was born 

, ' 

in tl:le U~S.; he is a U.S., e:itizen:-
... ' , . 

'. , 

, ' Item' 10 • El-1PLOYMEN\l'.. Here weare' concerned with the 

. employment record of, the defendan#. FULL TIME refers to 
, , 

full time employment, and includes both full time students 

and housewives. PART TIME refers to regular empioyment 

~'lthough:on a less than ,full time' basis, 'and p~rt time 

" students. UNEMPLOYED is self-explanatory •. ' IRRE~ULAR 

refers to sporadic, part time employment including migrant 

workers ff UN!< = unkIlown. 

Item 11. LENGTH OF CONTINUOUS EMPLOY?·IENT. Here we 

are concerned ~.,rith the period of time for \'lhich the defend-

(I 

n 

(\ 

,(' , 

, 

" 

. , 

,I ',' 

'" , " 

" 
, . 

, , 

. . . " . 

'" 

• ; : t. I 

..... •• I ., . . '" ,.:'; 
. . ~ ., .. 

, " . " 
" 

. ' , 

ant ,has been regularly and cont~nuously employ'e~,. This 
. .' . 

pe~iod of time may span several jobs. The crucial item is 
.j, ..... 

'whethe~ or nO,t there has been a break of more than 30 days 

. " ',.. ' 
" 

, .' 

. ., : . " . 
:of 'unemployment ,between the present position and the previous . '.' . . .... .'.' . ,',' . . 
',position.' If ~or'e tha~ '30 days, coinp~te' time '~ro~, 'the 'end 

• ~ • .' • • , I, ", •• 

, ot' 'that 30-day period. , ,I~ ,the information is unkno~n, ' 
, I' '.: • ~.. .': • t • , \ • 

, 'f!ll in UNK. I~ the p~rson is unemployed or irr~gu~ardy 
• '0 

" . 

, ' ....,' ,:,'..f.,' ~ 

"rmpioyed~ fill 'i~ ~A.· If, th'e time"i~i'il~ ~~tween t~~ :ca~e": 
:. ..' '. .:. I': .... . '. 

, gor:les,' fi1i in the highest' of the two. ','.;, , ' 
• '. ~ I. • 0 • 0, ". 0 • • • t, .• ', of" .... 0 .. • ~ • .' 

. . ". .'::: . . ' . ..,' 
, " 

, . 

" 

," Item 12. is THERE A RECORD OF MENT1:;.TJ ILLNESS. This . .. 
, " 

item p~rtains 'to any comme?ts or ~ritten statements by the 

pc:nice o~ prosecutors re'~ardin'g problems of mental' i'llness. " 

,~ospi talization for'me,ntal 'illness is n'ot.: a necessa'ry condi

tion nor is it necessary that any f?rrnal diagnosis by a 
'0 '0. 

,cli,nicia~ be entered into 'the record. Ifthe!'i~ is noth'i,ng 

in the case 'file, fill in'NO. If,'there are any,coinments 

suggesting there is a problem in this area, fill in YES. 

If 'there is an affirmative stat~rn,e'nt in . th~ ca~e .iile " 

that there is' no record of mental ,illness, fill'in NO. 

:" 'Item 13. 
. -'. IS'THERE A'RECORD OF DRUG ABqSE. This item , ' 

pertains'to any comments or written ,statements by th~ police 

or prosecutors regarding drug abuse. It is not necessary 

.that a formal ~ommitment to a drug program ,have been ma~e. 

If ~here is nothing in the case file, fill in NO. If there 

are any comment~ suggesting there is a problem in this area, 

.. 
, " 

: 
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" 

" 

, " 

, ' 

•• ,0 

" " , , 
" 

.. : 
. , 

,fill in YES. If there is an affirmative statement in the 
, , . ' 

case file that there is no previous record of drug abuse, 

fill in NO. If the defendant has two or mo're pre"ious ' 

.convictions for drug related offenses, excluding marijuana,' 
" , 

, ' . 
fill in YES. The fact that the defendant was arrested on 

, . .. .' 

charge for the instant offense is not'enough to constitute 
" 

a record of drug abuse. " . . .. " 

, " 'f', : 

Item 14. IS THERE A RECORD OF ALCOHOL PROBLEMS. This 
.: . 
item 'pertains to any comments, written state~ents by the 

police or prosecutors ~cegaiding problems in the aforementioned . , . ' . 
urea. If 'there is not;hing the the case file fill in NO~ . . . .', . , . 

:Jrf ther~ are any ~omment~ suggesti~g there is a problem ,in 
. ',. 

this area, fill in Yr~s. t.! there is 'an affirmative state-

merit in the case fil.ethat there is no record qf alcohol . 
.. , 

problems, ~ill 'in NO. If the defendant'has a record 9f two 
, , 

" , 

or more convictions directly relating, to <'alcohol pro~'lems, 

e.g.,'DWI (driving while intoxicated), or drunk & disorderly, 
, , 

etc.', fill in YES. Statements in the police rap sheet 

indicat.ing that the' defendant had a few drinks would not 

constitute a record of alcohol abuse. 
. 
, ,< 

, Item 15. PRIOR FELONY ARRE'STS. Indicate here :th~ 

total number of previous feloney arrests, that is all arrests 

excluding the arrest for ;inst,ant offenses. ' If abso~u~e1y 

no mention is made of prior felony arrests, fill in UNK. 

-5- ' 

" 

(' , 

( , 

, , 

'0 

.' 

, ' 

, " I, .... 
, " " . . ' , .. ' ... .. , 

,.' I, ~'" 
',', '" 

.. 
" . . ',' .. , . ! ' 

. . ... ' ' " . 
. .' :" '. • " ' .' \ .' .. ', I , \ ~.. 

I~ ~he~e ~s ~naffirmatlve~t~t~m~~~ in the case;ki~~ "ft "'-" 

, ",~t;.ating ,th~t, the~e ar~ no, p~ior fel~IlY a;rest'~,' 'f~ll in 

','"0". , : ,If th~ ar~est ,re6ord' ind~cat~~ th~t ~here are ~r~~ 
. " .' . " ~. . .... 

vious. a~rests"but you ~~nnot determine whether it was 'a , " 

" '0 

f~'i6n~ ,or misdem~~nor, assume it to 'be '~ 'misdein~ano~' a,~~ 
~. • • . •• • j.... ". '. • 

, record it, as a "~isdemea~or '~nd~'~ .lj:'t~~' '18 ~ " , ',t', ." ' 

, , 
" , 

.:" ::'.:. ", 
'.' ..... : ..... , 

: : . }t:e~, ,,~6. "PRIOR FELONY CONVICTIC?NS" .. Indicate he~~ ~mly 

: ." ',,' ~~~,~7-'" felo~y ~arg~s ~h'ich r~s'ulted i~~'~Jlle forril of ~elony >. " " 
,',', .... , .. ' '" " \" . " .. ,' 

,convictio,~. If, -t::here is' 'absolutely .;n~ information, ,~n, th~, , 

':case file' regardin~ 'fel~~Y convicf'ion~ or' if there ~re cases' , 
" 

'still pe~ding, indicate U~K. :r.f there are severai 'arrests 

, for which convictions for s'ome are known and some are u~know~,' . , 
count only the numeber of known'con,victions' and do not 

, ' 

~co~e "unknown,." If there is an affirmative' statement in 

,".' ~e c~se :lile, stating that there ar~, n,c:>' prior felony c,?n- '(' 

vic;tions or a;,;rests fill in "0". , If there are felony 

'f. ',:, '. 

" ".' .. 
a~rests, specified in the ~ase file but no information " 

. ' , 

regarding' any convictions fill in '..u~K. ,'If ther~' are fe.lony 

arrests specified in the case iile and some indicat~ a 

conyiction for a f~lony while others show no 
• • '. .. ", , ' ~. • t 

d~sposition, 

fil~ in the number of recorded convictions • 

Item 17. FELONY CONVICTIONS W,tTHIN 5 YEARS PRIOR TO 

'THE INSTANT OFFENSE. Circle only the number of f~lony 
. ' 

convictions which occurred within a ,five year period from, 

the date of arr~st'of the instant offense. If there are 

: ' ' 

" .. 

. :. 

, . 



" 
( , . 

" 

( 

, " 

, " 

" . 
" 

'(. " ' , 

. ' 

felony convictions listed in the case file but 'no date is 

specifi~d, fill in UNI<' If ther~ are felony arrests listed, 

within this period but no information rega:r(li~g f~l'ony 

convictions, fill in UNK, but if t~ere ,is' infor~ation for 

some, count those which. ,are kno~. 'If, there 1S an ,affirma

tive statement in the ~ase' file stating that there are no 
" . '. , 

prior felony c~mvictions, f{ll in 0.: 
. , . 

Item 18. ANY PRIOR MISDEMEAN9R,~~RESTS. Indicate .. ' 

,'here, the tota1. number ,of pr.evious rnisdeme,anor arrests, 

that is, all arrests ex'cluding th~ arrest for 'the instant 

offenses.' If absolutely no mention is made of prop,r'mis

'demeanor arrests, fill in UNK. If 'there is im' aff~rmative 

statement in the ca~e file stating'that there are no'prior 

f 'll' 0 If the'a'rrest record misdemeanor arrests, 1 1n. 

'indicates that there are previous arrest's but you cannot, 

determine whether it was a felony or misdemeanor, assume 

it to b& a misdemeanor. , " 

... ,,' 

, ,. 
Item 19.' ANY PRIOR MISDEMEANOR CONVICTIONS. Indicate 

here only those misdem~~n~r charges which resulted in some 
, " 

of convictio~. If th~re is absolutely no information form 

in the case file regarding misdemeanor convictions or 

if there 'are cases still pending, indicate UNK. If there 

is an affirmative statement in the case file stating that 

there are no prior misdemeanor convictions indicate so by 

filling in O. If there are misdemeanor arrests specified 

-

" 

, " 

\~ " 

",', 
,,' 

1,1 

(, 

.' 

,,' 

" 

1>_-!.-~..c"",,";;o.::;::'..i.~-=..-.;:;.~":'1.-::':;:::;"';:"':,t=:<:'=;-'l;;~;''-'' •• -;~-,,_~_ ...... ~~,-. __ ,_, __ , 

" 

,. . ' 

, ' 

: . 

, , 

," 'to •• 

" 

, .. 
" 

, 'in t~e case file but no, information r!3garding any 90nvic-, 

tions" fill in 'UNK. If there are misdemeanor arrests, ,speci-, 

, fied in the case' fi'le and some indicate a convict'ion for 'a 

,misdemeanor while' others show no disposition, fill in the 
, ' 

, t. 

number' of recorded 'di~l?Osi,tions. ' 
. . . '. .. 

" , ' 

" ' 

" ' 

'" : ' 

, " " • ~. • I 

. " , , .. 
, ' , 

MISDEMEANORS CONVICTIONS 'W'ITHIN 5 YEARS ~RIOR 
• • • • '.. '. • ~ l .' 

'Item 20. 

, ' . '"",- TO THE INSTANT OFFENSE~, ,Fill In o~ly. the numbc~ of ~is;' 
f • • 'I ~ " •• . . . .' .. 

" 

',' . deineilnorconvicti~ns which occurred,wi thin' 'a five-year 
•• •• " • ..' t' ..:." •• f' •• 

, :per'iod'" ~rom the dat~ of arrest 'for the in~tant offense. 
• • 0' . ., ... 

If' thel::e ar~' misdemeanor convictions listed in the ca~e ' 
, '. . . . . " 

file put ~o date iss~ecj:,fied" fill i'~ UNK. 'If there are " 

misd~manor ar~ests" listed' wi thin this pe~'iod but no infor-
.. . , 

: mation regarding misdemeanor convict,ions,' fill in UNK, 

but if there is informat~on on som~ convictions, count the 

ones which are known. If there is an affi~ative'state~, ' 
, ' " , 

ment in the case file stating that there are no prior mis-

" 

< " 

.. 

.' '. , ' 

" 

of •••• 
, " 

demeanor convictions, f.ill in o. 4' .' " ' 

" :, 
,to' 

'Item 21'., 'JUVENILE RECORD. 

case file indicating that there are' 'prev'ious juvenile arrests 

oreonv~ctions, fill in YES. If none I 'fill in NO. 
o • . : ' ... . 

Item 22.' POLICE CHARGES FOR INSTANT OFFENSE. There 

may be several charges listed in the case files. We want 

you to list on our code sheet in order of desceTlding 

'seriousness each of the felony charges up to the first 

-R-

, , 

o 
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~ v 
( 

( 

.( 

" 

five. To do this you must use 'the specially prepared' li.st . 

appended to these instruct.ions • Locate the charges that .. 

are iisted in the court files on our (Georgetown) ~ra~k" 

order sheet. Then.for each f~lony charge, ente~ th~ George~ 

town code number (t't·lO ~igits) o~to' the' co~e. sh~et' in order 

of des~end'ing seriousnes's' (i'~ e ~':, smallest n~ers. firs~.).: . 
. . '. ~ '. ' .: ~ . 

,'. " 

" ! 

If' there ar~ ~o~e than five fel~ny charges, enter onl~, '. 

thefirstiive.Iftheie·aie m~~~ipie~hargeSOf tlies:,",,; 

'~ff'ense repe'at ·the: sa~e' '~eo~g'etown' :~'Od~. ~~e:r "in each 

app.ropriate sp'ace on the c9de shee~. Do. not enter mis-

, '. ~emeanors, unless ail more serious. 'charges' have been ' 

entered. If all five charge~ have 'notbeerl fil~ed wi~' 
, . 

more serious offe'nses, aI?:d only mi~demeanors ·~r~.~e~t, 

:'. :'. 

enter misdemeanors as code 99. 'Ali' charges ~hi~h ~r~ n:ot ' 

. ~ . . . 

Hs~ed on the specially prepared rank ~rdering of.:~~e.~t1:~.~j2·'C 
. . ',.' .. .. V:t:~ .. : .1 •••• ' .' '. • •• 

EAre misdemeanors, i.e. , if you don'.t f.i.nd it :~e:;.,:th,~.:~.is~ ~ " 
.' • • " it ".;.~~".: .. : .,,~ '.. '<'. ': ," ".-< .. :'~~' .. : .. : .... 
it Is a misdemeanor. Note:' In Pennsylvan~a/ . .:Jiome m~s- ... ",':·. 

,~ ". ,:: .'.. . ::,' 

demeanors are included (because their penalt.:t"es are ';9,;1:' .. ; .. ':~ ':', .. :.:'.:,~\:":, .. ~.: 
, \' '. ~ ::'.::.~: .. ::'::" :::.:':: \ ~.: : .,:~.; ':' 

more than 1 ye'ar). If you' have entered al~ Pblic:;~r~:~~~rge~.: ':;:,':'-~ . 

for the instan't offense and there are a total of les-s' ':th,;Ui' ':.:: :" 
.' . '--'!"! 

five, fill the. remaining response blocks with C.~d~·· ":' .'.~ 
'i . . J' 

. . 
Item 23. TOTAL N'mmER OF POLICE CHARGES IN THIS CASE. 

Count each of the police charges listed on the rap sheet, 

. wh.ich should be incl.uCted in the prosecutoris file. Indi

cate this number including 'o}at~l misdemeanors and felonies 

--9 '- . ' 

,-', '", . 

" 

o· 
' .. 

(\ 

o 

(1 

• ! '., 

.....' 

:. I 

. , 

i~. a t~o-'digit'nurnber (e.g., '01, 02',- etc~) .If· the. total 

number of polic~ charges in this case is unknown, enter 99. 
." ',: 

DATE OF ARREST FOR INSTANT O'FFENSE. 
, . 

Indicate 
~ . . . 

.' 

,': 

thenurneric 'month, day' and" year' for 'the 'offense or' set of" 

offense~. for whibh' ':the "~'~d~;i~ual ·~s' ·.~~~~·entlY bein~ ·~r·~~~ssed •. 
• '. '. : 4 • ". • ,', " 

•... If .~ate of arr~st for inst~tnt offense 'i~ u'nknown, enter 
'.' . ,.' . 

: ; '. , ~ " : . 
.. ,:,:', '<.: .".,. . ' .. 99' 99'99.' . ", . 

:'. 
.. 

" '. . .: . : . " . 
.' .. ,' " . ~" .. ' 

. :', " 

,. Item 2'5. CHARGES PENDING IN OTHER CASES. In ·thi.s 
.' : 

. .' col:umn indica~e whether .~r not th~ .defEm~an~ . has charges . 

~ . '. 

. .... 
p~ndingagainst him other than the instant offense or 

. offenses. That is, if there' are' existing outstanding .. . . ~, " 
.' . 

,~warrants for arrest on th~. defendant, or there are' open 

cases resulting from previous offenses, specify this by 

:.filling ·in·YES. :=- I~ 'the reco~d fndicates that, there are no 
• • < ". • • • \,' ~. • • 

.' . 
. ': .. --

··~:·:,·ot~e·r.f~io·~~ :6hh~g~s p~n'd'in~"'~~ecifi this" b;' fili~ri9::.~~.·.'> . . .... :; ..... . 

. .. '. :·~o .•.. · If t~~~~' is. no m~ri~i~~· ~t. ~ha;g~s '~~~~'ing, fi~l':·'{n···:····"···:·::'.· .::>. 
. • " \", • : ., • _" •• ,' ':;. ". ". .': "J'; ' ••• '. • •• :.: ':" ;. '.~·'·'I ," • : 

.. . .. the:resporise c~~egorymiK. . .:.: c, :.: ..... : ..•... ~: .. : ... ;:. . .. ' ...... ' ... ~:~:.; ... ~.: .. :;I.-:::; ..... ;:. :.~ .. ~:.~ .. ;.::.:: .. :,: .. : ... ·; ... :.: ....... i;.:: .. :~:;~.,,:;:.:.: ..... ~.·.'.: .. ' ... :., .... ::.: .. :.,.: .. , 
:'.' .. " ~;.:': : •• :. '. :.' •..• ~:.~:~ •..•• :.: •• ',:' .. '"1,, , ":".~ .:' • ~"' •• ::'.,' .: ••• : .•••.••• :. :. ::: ... : •• ~. _ ~ ':. ' .' .':'" ~ ,,:, ~ ": :,' . . '. . ':. . . .." . 

... '. 'Item 26. PRO.~ATIO~/PAROLE/PRETRIAL RELEASE •. ·· -If' a ;' ':.: 

defendant at the time o~ the ins~ant offense was ~n pro

bation', parole or any other form of supervised rel.ease 
'" 

·from a previou~ offense, fill in YES. If nothing is stated 

in the record regarding this, .fill in NO. If the' defend-

ant was awaiti:ng trial on another offense, and was on 

bail at the time he committed the instant offense, fill , 
in YES . 

--\ 
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. 27. DATE OF ~ASE RECEIVED BY PROSECUTOR. Indicate the 
. . 

month, day arid year that the pro~ecutor 'r~ceived the' cl?-arge 'sheet 

or a~rest sheet from the pol~ce department. ~f there is no date 

, recorded.. a.s to ·wh.en the record was received' by: the prosecut<;>r's 

off~~e, : indicate the earliest date you can find in the z:~cord . showing' . 
. . 

the date thE!' case was under' control of the prosecutor's' office. For' 
. . 

,example, if there is no qate to spe'ci'fy that the case was 'received by 
. . . 

:. t.h'e p~osecutor you m~ght want to indicate the date .filed b.y. the 

. ·p~osecutor. In this .·case sp~cify both the date and the ·fact that, 
. .1.. . ".'. 

", .... 
this date was' for the tiling of the case. Then use this.' system' for all 

: ". .: 

cases~ In situations' w~erethe, case maybe initially.receiv:~d for 

.. s~re~nin.g ~nd tl)en re.tu~ned to the police department then' r~turried back 

·to the prosecutor 'indicate the date that' reflects the fact that the 
. ~ . '. '. . '. :. '. . . . 

prosecutor accepted .the case for prosecution. If the date case 

.received by p:t::osecutor is unknown, enter 99 9'9 99. 

" . 
28'~ 

. : ~ 

DATE OF FIRST APPEARANCE BEFORE JUDICIAL OFFICER. 

. In·dic~te . ~he month, day an~' ye~r of thi.s.· first' ap~ea~a~ce .. ' It may 

·be called "arraignment", "initial appearance", "first setting'" or a :( 

!c· 
o '. 

) 

number of other things. The important point is that it is the first 

time the defendant appears before a member of the judi.ciary. If the 
. . 

date of first appearance' before judicial officer is llnkno\\1n, enter 

99 99 99. 

-1.1·· 
~----".-~-------------------

~~~"t..-::t.t.r"""""'~~'''_'"''-.' __ .'' _~. -~"fi'-"' __ '~~'=~::R~~..a..","~~"-, __ .. ,,,-_, _ 

" .. . , ... -.->.~;".~"",,,,,-,,"-,,,~,:-.,,.,.o,""~u:'';;=''''-=''I>..-::;l~-ct"~=:::''~=JC::::::::::-''::::; i . 
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o· 

(1 .. 

( ! . 

o 

o 

n 

..... . : .. .' 
.. 

.' . 
~ :' '. 

" ... . " . 

... " . . . : 

TYPE OF PRETRIAL DISPOSITION. 
. ' .. 

This refers to' the 
. . . 

~'. action. th.e. court takes in ~etermi~in~ th~r~liability J.~ ,~~.e ~efendant 

to appear a't trial. Disposition will either be ·confinement·. C?r .release. 

The first category is CASH ~qND AND RELEASED which' means that the 

court set bond and .the defendant wa:s able to post the bond. and be 
., . ". . . . .,' 

released~ CASH BOND BUT N'OT I$,LEASED means the court' set: 'the amount 
. . . . ." '" .... .; 

of the bail' bond but the defe~dant was un'al?le to raise· t~e' money an¢! '. . 
. . ... 

therefore 'was' not· released. . ROR mea!ls.· ·r.elease on recogni.z~nce •. C¥ ... : 

stands . ~o·~ c~nd~ t'ional 'r~le~~e and' mean~' t'h~~ t.h~ person"" i'~:either '. 
. '. . . . .. 

turn~d "over. to a third party' who is re.spon·sible ~or his 're';"'ap'pea~ance 
. ' . 

in'co'urt or ·the· court imposes, ce!tain: c'ondi tions, whereby a PUbl:~c 

official or pri~~te citizen mus~~agree ~~ oversee' the pei~~~ until 

trial date.· BAIL 'DENIED should h'e fflh~d 'in in' case's where :the 
. " 

court refuses to' set bail and hold~ the. person i~ confinement. .' 

.. 
Fill in UNK in situations' where there is no mentiop of ~he ~ype 

·of bail s~t. .. 
. . • . .' .'" ..... .... .:' .' . ':c.::' ... , •• ,<: ..... ,:. 

,.:: :.':'.~:.:.:::~ .. .'< .. ,~.,~ .. :::: .. \ ··:.:·;·.30 ~:"" riA~~ . ~~·:~~D·I~T;.mNT 1:i~;~~~ION·. : .. ~r:i·.:\~~ciict:m· e"'n' "t' '. 1.';·s· a'. : .: .... :' .. .. " ·0.·· ." .. I' t. ~':, ,_ ' .I ..... 
. "~.~." ::':. ". : .. :,' .. ,.;,. '.~ .. !~: '::"/:;''':'.:'' .,:/ . -:.:. :.: .... :<~ .. ~ .. ' .. ' ". .'":..... '. . ': ' .: '" .. :-: : ...... :. ' ... ~.-~~.:.: ........ '. '.: 

; ' .. :~'.:~\: ~~rnia'~: ·i~~:~.r~en:t·: lSP~6ifying' the. ·.pha:r:ges . c;>n which·:tiie.·s.t:a~e .. :r.pl:a·n.s~~" ':~ .~.~,! 
I, :;':'::'::':" ":,""": ';':, ' .. :\.::.:. "" ":.': .: ..•........ :.:: .. :.: ...... , .......... '.: . ~~: ':.'.' .. " .-..: .. , -; .. ' 

.. ,. ,,, ~opro.s~s~tej:~e d,,~~riq.~Il~·, Tl)~tndictl1leritis a ~tf~}t:.~1;,~grand· 
. ~~~ . ~~.ar1.n~. ~hich' has resulted. in . a . "true. bill". fFlat ~:s the grand 

jury found that there was sufficient evide'nce for the ~tate to I' . ; 
proceed in prosecuting the defendant. Specify the month, day and 

year of the indictment if it is in the record. In sOJ'!le jurisdictions 

(' the state may proceed either by indictment or information. 

.' 

- 1. "1 •• 
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is a formal charge with whi'ch the defendant ,·lill be prosecuted by 

the state. It is used in lieu of a grand jury indi~tment. It will. 

, . specify any and all charges that the state plan~. to proceed on 
, . 
aga~nst 'the defendant. If th~ state proceeds on an. info~mation 

rather 'tl:lan a~' indict~ent indicate the :rnonth, day 'and year o'f : the . . . 
: . 

. ·information. 
'. .' 

the date' of inform'at'ion or indictment ent~i' 99 99' .9.9" .•. 
" " ... ; ... . . 

31 •. · CHARGES ON INFORMATION/INDICTMENT. There may be 
. ..".. 

several charges list.ed in the case files. We wan t yo~ to' l.is t on our 

code she~t in order of descending 'se~iousness each of the felony . 
.. . . . . .. 

charges 'up to the first five. ·To do this y~u 'must use the spe~ially' 

.prepared·list a~perided to. these inst.ruc~io·ns. 
.' . 

Locate the charges that' 

are listed in the' court files on o~r (Ge~rget'~wn) rank' o~d~r sheet. 
. .' 

Then for each felony charge, enter the Georgetown code number .(two 

digits) onto the code sheet in order of descending serious?ess (i.e. 

smallest numbers first). If there are more than five' feio~r ch~rgesi .. 

~nter only .the first five~ If .. there '~re "m~itiPle:" Cha;g~: :~f: :~h~" ~ame" . 
.' •••••• I •.. ' .:.... ',' • 

offense repeat the same Geo~getow~ code nu~er in ea~h' ~p~r.opr{ate .. 

space on the code sheet. Do not enter misdemeanors, unles's all' 

more serious charges have been entered, in that case, enter 99 

for misdemeanors or other charges. All charges which are not 

listed on the specially prepared rank ordering of offenses are . 
, . 

misdemeanors, i.e., if you don't find it on the list it is a 'mis-

demeanor. Note: In Pennsylvania, some misdemeanors are included 

o 

o 

o 

0 .. 

o 

o 

o 

') 

.. " ", ." 

.' . .. ' 

. (because their pen~i tie~ are' for mo're tha:n I' Ye~r. ) 

.. 
, .' 

... 
If after 

.. 
, having entered all charge~ on the information/indictment, there 

~ ,. " 

.. 

"0 '" 
" 

.... are· response blocks 'left unfilled, Emt'erOO ..... , 
,' ...... ," ... ' .' . 

.... " , ' . "0" • 

:. " 

Indicat~ . here eve~Y. char~e. (~pd' numbt9r 'of ~oun~s) bO~h 'm~sde~e~nors .; .. , 

.and felony listed on the 'ind~~~~e~t or i~formation. . ",' 
use'two columns 

'. . . 
.?:ndicatin.g the .total nuinb'er (e."g.·,· 'Ql', 02.· .. ~ 12, . 13,. etc:): ' .. " .. . '. . <.:.: :' .: .. ': "::' :' .' ........ '. . :: ~ .. : ,'. ':. '. ~ ... :':':::. ':'" . ::<.';'.': . , ':.: 

Ite~.·~::& 2. " CASE NUMBER.' Each case ffle instrument will be 
'; .. 

, . . .'. ' .... ' .... 

serially· numb~red~. and will have 'this n~be~: ,;mprinted i'mmediately 
" " " ': ' , ',' . 

'under the 'response block labeled Case No.. You must transcribe 

this number to machine-readable form by filling in the appropriate 
. . 

numbered response blocks for Case No. on hoth sides of the case o .' 
. . 

In addit~ori; you will note a small response 
• I . . 

block, with no heading, located below and to the right of th~ 

·Case. No.. Yo.u must fill in this "isolated response block Oil both.' . 

·sides of eac~ 'c~se 'file ~~strumeJ:;i.t:'··· .. - '.. . .... .. ::': ... 

.. ... <. _.: ~~;'~/!"'";" "._. -. - .. - ~ "- .- -

. .... ~:::. ~~:~.".: .. ~~ru,~.i· ~~: ~.: ~;-~"~nter here the firs. t ~'.:,~.·.~.Oid .<?~ .. :~:.p~.~~: ... : .... :;,/ .... ' .. "'.:<;;" 
." "." " :..,' : :". ::':"'-" .,,,,' .. ' ~ 

bavincj been_:~n't€red by the defendant. . Indicate ~U~.LTY if :tP~::~.":.:·""" . 
.~,\ .............. ' •••• : •.••••• ~ '. "'Jo ... ' ...... ,' : ••••• .'.. •• . ..~ ...... "", .. ', .. ,.' . 

~ defe~ld'ant pled guilty, NOT GUILTY if the defendane~·.d·i·d 'riot"enter 
'. . ,;" p:;: ..... \-.' .~.!..... . .. 

'1 d"'t'h t t d" f h'orthe defendant ~ntered .a p ea an . e cour en ere one c:)r l.m 

a not guilty plea. ~ill in the response category NOLO if a defend

ant pled nolo contendere that is, did not contest the charges 

(this is equivalent to a guilty plea). Or fill in UN!< if there 

is no record of a plea other than the final disposition. 

- 1 ii -

I; 

l-______________ ---:. __ .....-:.. ______________ ~ _____________ ~_~~_~ ___ '----____ ~_~_~ __ ~~~~_~,_~~ ___ _ 
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General Instructions 

Every question on the form must be answered: None must be 

left unanswered. !1any questions have a UNK (unknown). It is essential 

that each question be answered by the appropriate response. The 

appropriate response should be circled. Never circle more than one 

answer per question. 

SPecific Instructions 

1. 
JUNISDICTION -- The appropriate number should have been circled 

before you 'recei'u::the form. If. it is not, point this out to the field 
director. 

2. TIME PROCEEDING BEGAN -- In general the I,·.coceeding will 

actually begin when the defendant, usually accompanied by counsel, 

and the representa~ive of the p~osecutor's office, stand up in front 
. . , 

of the bench and t,he defendant enters a formal plea of guilty to 

formal charges which have been made ~gainst the defendant. This 

means there has either been an .information or ~ndictment (for felony 

charges) or a complaint in the case of a misdemeano~ in misdemeanor 
court. In "general the court may read' the- indictment or have the 

indictment or charges re~d 'to the defendant before the court asks 

how the defendant will plead to the charges. This will probably 
be. the real beginning of the proceeding. Differen~ jurisdictions 

~y have different aspects of how the proceeding begins. It is 

incumbent(upon the court 'observers to beco~e familiar with how 

different judges actually begin the proceeding. 

o 

o 

() 

Ci 

o 

'0 

o 

• 
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3. TYPE OF COURT -- In many jurisdictions there are separate 

courts to handle misdemeanor and felony cases (misdemeanor is usually 

defined by a penalty of up to I year and felonies by more than a year 

of 'possible imprisonment). In some jurisdictions there is a unified 

cou'rt system of courts \'1hich handles both felonies and misdemeanors. In 

such systems they may break the court dO\'In into di visions ~ felony and 

misdemeanor divisions. In many jurisdictions the initial ~ppearance 

of people charged with felonies may be in a misdemeanor court and a 

,person . initially charged with a felony may plead guilty to a 

misdemeanor in that court so the entire case would be handled in a 

misdemeanor court. Thus a court which processes only misdemeanors 

t A cOU'-.t which processes felonies will be coded as'a misdemeanor cour • • 

alone, and with no misdemeanor jurisdiction, would be coded as a felony 

court. Finally, a court which is basically a court of felony . 

, I m'; sdemeanors ''Iould 'be coded jurisdiction but which can a so process ... 

as both; 

4. NAME OF JUDGE The name of the judge is important since 

we wish to deterrrdne whether or not different judges conduct this in 

<I 

II : 
/i 
II 
n 
!l Ii 
,I 

I: , 
Ii 
i,1 

I: 
~ourt supervis'i~~ differently or whether one Judge conducts the proceeding Ii 

differently for different crimes. 

·5. TYPE OF DEFENSE COUNSEL PD ~Public Defender; CA --

'0 t· d ' UNK -- unknown. There is court appointed; PRJ: -- pr'~vate re a~ne ~ 

h l Oty of representation of a some reason to believe that t e qua 1 

° d f d f se counsel involved in defendant may be affected by.the k~n 0 e en 

the case. We wish to ascertain whether the kind of in-court judicial 

supervision is affected by the nature of the defendants' representation. 

It may be difficult to ascertain in all cases the type of defense 

counsel • If you cannot learn the type of defense counsel from 

f , 

Ii 
I' 

I! 
\: 
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merely observing the proceeding some attempt should be made through 

the court clerk or bailiff to determine the nature of defense counsel 

if this can be done conveniently. If this proves too difficult 

circ.1e tTNK. . ," 

6. CHARGES TO t'lliICH DEFENDA..~T PLED We want the observe:c to 

write in there the final charge as ascertained from hearing the 

proceeding, (i.e., burglary, robbery, larcency, shoplifting, etc.). 

The charge to '''hich the defend.ant pleads may be different (us~ally a 

lesser charge) than that originally filed by the prosecutor. If you have 

trouble hearing just ,.,hat it is, we ask that you get to know the 

appropriate clerk well enough so that you can find out exactly what 

charge was involved in the plea. The crime to which a defendant pleads 
, . 

may be important in that the Ilature and scope of the proceeding could 
. 

change 1epen~ing, on the seriousness of the crime. 

7.. SETTING FOR PROCEEDING -- In what context and under what 

circumstances the court goes through the proceeding may impact. the 

effectiveness and thoroughness of the in court judicial supervision 

of the plea bargaining process. ,The nature, quality and. scope of the 

court effort in this regard may be profoundly affected. Obviously 
' ... 

some g.eneralized statements to a group of defendants in the audience 

is quite different from specific questions addressed to' an individual 
I 
: (\ defendant before the bench. Jl'he judge may have the defendants enter 

the jury box for the proceedi~g, bring them before the bench in a, 

group, or treat each defendant individually., 
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8. NATURE OF LITANY ThA word "litan'l" is taken from Suoreme 

Court ooinions describina and analvzina the auestions asked of the 

defendant bv the iudae in attemotina to exercise formal in court 

suoervision over the olea baraaining process. In general it will 

begin after the person has pled guilty. In many cases the court 

will go through this litany even though imposition of the sentence 

will be deferred ~til a presentence report is prepared. In such 

a case .the court may say that the sentence to be imposed may be 

conditioned upon the results of the presentence report. But whether 

sentence is imposed immediately'or deferred until a presentence report' 

is prepared, the litany will usually occur after'a plea of guilty has 

entered by the defendant. 

The order of the litany may not follow the specific order of 

the In Court Observation Form. But once the litany begins the judge will 

probably go though the various questions and complete the li'tany 

without interuption. You should observe a judge go through this 

litany several times before attempting. to fill out. the form., Different 

judges may have different idiosyncrasies and some familiarity with the 

judge may be necessary before att>f~mpting to assess just how the 

litany is conducted. 

Different judges will handle the litany in different ways and 

an individual judge may vary the proceeding, perhaps depending on the 

crime. Many judges have a script which they use to read to the defendant 

(ORAL STANDARD). They may either read from the script or refer tO,it 

as they 90 along. Other judges may rely on their generalized knowledge 

of the law and go through the litany without any script (ORAL INDIVIDUAL). 
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Some judges may have memorized a script and obviously be repeating 

something they do over and over again. This would be characterized 

as ORAL STANDARD. Where their appears to be a clear departure from a 

rote. recitation, a more spontaneous recitation should be characterized 

as ORAL INDIVIDUAL. In some jurisdictions or courts a form may be 

given to the defendant to read which spells out the litany in writing 

and the defendant may actually read it right there in court '(READ BY 

:DEFEND~T) • In yet other jurisdictions or courts this form may be 
, , 

9iven to the defendant to sign without any apparent reading of the .. 

litany by the defendant in court (SIGNED). It is possible that in some 

cases there may be no litany and no signed form, in which case NONE 

would be circled. 

9. WHO RECITED CONSTITUTIONAL RIGHTS OF DEFENDANT -- When a 

person ~leads guilty there are a number of constitutional rights 

which are waived, most notably the right to trial and the right to 

remain silent and not incriminate oneself. one purpose of t~e litany 

is' to determine whether or not the defendant understands the right,s 

which are being waived. In general the court will probably go 

through the list of rights. But it may be that in some cases others 

may a9tually question the defendant in court concerning his understanding 

of these rights and the fact that they are being waived. If other 

actors, namely the prosecutor or defense attorney actuallY recite 

these rights circle the appropriate category. If more than one actor 

recites these rights circle MUL (multiple). In such cases never 

circle more than one anS\'ier per question' -- -circl:!" l"iUL. This same 

pattern of responses appears in questions 11,13,14,17,18,20,22,23 & 25. 

- 7 -

o 
10. WHICH OF THE FOLLOt·1:tNG CONSTITUTIONAL RIGHTS WERE RECITED --

As indicated above, the right to have a trial and the right to remain 

silent are critical rights guaranteed by our Constitution. The right 

to ~onfront ~dverse witnesses and subject them to cross examination at 

trial is a right flo\'1ing from the nature of the trial itself. Thus 

(I they are frequently rights recited as part of the litany. Other 

o 

(! 

, , 

rights may also be recited, namely the right to have the court compel 

the production of any evidence and the' attendance of witnesses in the 

defendant's behalf. Finally, a right which' is not necessarily' 

constitutional in nature, but which is waived in many jurisdictions, 

fsthe . 'right to appeal the conviction. 

11. WHO ASKED DEFENDANT IF HE UNDERSTOOD THE .RIGHTS HE NAS ---
GIVING UP This is basically a follow-up to question 9. In 

general the person reciting the constitutional rights will probably 

asks if he understands the nature of those rights and what it means 

to waive them. But if more than one actor participa~es in this 

part of the litany we would like to know who specifically s~id what 

to the defendant. 

12. l'1AS IT NOTED THAT DEFENSE COUNSEL EXPLAINED THE DEFENDANT'S 

() RIGHTS TO HIS CLIENT -- In some cases the judge may rely upon defense 

counsel to explain rights relinquished by the defendant rather than going 

through the litany personally with the defen~ant in court. In such an 

o 

event,uality the judge may ask the defense counsel if defense counsel had 

explained the rights to the defendant. 

FACTUAL BASIS 

Because of advice. received, pressures or some form of coercion 

on the defendant to plead guilty it is essential that some independent 

""'?~. .. A 4$Wk.4. L 4QA;:'4JQ 1.- Pi ; .. , ,-;;S4~t~?4!L}g@;::;e4( 
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judgment ,be made to ascertain whether the defendant is pleading to a 

crime he had not in fact committed. In establishing this factual 

basis a number of different kinds of questions may be asked of the 

defe~dant which would establish to the satisfaction of the judge that 

the defendant probably committed the crime. NUmbers 13-16 are 

questions which may be asked to establish such factua,l basis. 

13. WHO AS~D DEFENDAJ.'lT, IF HE WAS PLEADIl-IG GUILTY BECAUSE HE IS 

IN FACT'GUILTY -- This is the most elementary question which can be 

asked of the defendant. By itself it may not establish a real factual 

basis, but it will elicit an affirmative or negative answer from the 

defendant concerning commission of the crime. In general the judge 

will probably ask this question. But we wish to determine wl~ether 
,,. 

other actors, (pr~secutor or defense attorney) asked this question. 
" \ 

-.' . 

14. l'lHO ASKED DEFENDANT. ADDITIONAL QUESTIONS REGARDING 'l'HE 

OFFENSE BEHAVIOR This involves more than merely asking the 

defendant if the defendant is in fact guilty. It could involve 

specific questions of the,defendant concerning the circumstances 

surrounding the crime and constitute an effort to more specifically 

establish the factual basis of the commission of the crime and the 

defendant's participation. 

It 15. DID THE PROSECUTOR SHm., OR REPORT SOME OF THE STATE'S 

EVIDF.NCE -- This represents a further step in an attempt to establish 

A£ " ,t, 

factual basis by having the prosecutor at least outline some of the ' 

basic facts which indicate commission ~f the crime by the defendant. 

The 'prosecutor might also conceivably have some physical evidence which 

might relate to the crime, involved and which might tend to support 

the state's allegation of gu~lt. 

16. DID THE STATE PRODUCE AT LEAST ONE WITNESS -- This would 

involve the appearance of an individual \'1ho would be a wi,tness if 

the 'case were to go to trial. The individual may be sworn in or 

remain unsworn. Frequently such a witness would be the ar.resting 

or investigating officer, but it could be any other major witness 

who could provide the court with more substantial evidence indicating 

factu'al guilt by the defendant. It could involve a formal hearing 

with questions by the prosecutors and possible cross examination by 

the defense attorney. This might occur in those situations where 

the defendant asserts innocence, despite entering a.plea of guilty. 

KNm'1INGNESS AND VOLUNTARINESS OF PLEA ' 

A guilty plea will not be accepted by the court unless the 

judge believes the defendant· unders tands the natu.re o:E the charges. 

~d t:p.e proceedings involved in acceptin'g a plea, '''hat the implications 

of a.guilty plea are in terms of the sentence which can be received g 

and believes that the plea is made voluntarily and freely by the 

defendant without any pressures or coercion to make such a plea. 

Numbers 17-26 relate to the issues of kno\'1ingness and voluntariness 

of the guilty plea. 

17. !'lHO EXPLAINED THE CHARGES TO THE DEFEnDANT -- An explanation 

of the charges could involve one of the actors talking to the defendant 
, , 
I 
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and explaining just what the nature of ,the charges are in terms of 

the various facets and elements of the crime, the allegations concerning 

the', defendant I s participation in such crime, and hmv such activities 

are' prohibited by 1 a,., • It could also involve a reading of the 

complaint, information or indictment which explains in legal language 

just what charges are involved. 

To understand the nature of the charges the defendant should be 

aware-of thespecific elements of the crime constituting the charge 

,so that the defendant can intelligently plead guilty or not guilty~ 
" 

By elements of the crime we mean those facts and circumstances, 

which taken b:>gether, constitute the crime. 

18. WHO ASKED THE DEFENDANT IF HE UNDERSTOOD THE NATURE OF 

THE CHARGES -- Here there may be questions asked in addition to 

those raised in the previous question which go to the defendant's 

understanding o~ the particular charges. For ins tanc~ an 

explanation of a charge of perjury might involve the fact that 

a person lied under oath. To delve into whether or not the 

defendant understands this charge t~e judge or some other actor 

would have to ascertain that not only did the defendant lie under 

oath," 'but that at the time he lied, he knew it was a lie. Thus, 

if a defendant lied under oath, but at the time of the lie believed 

it was the truth he could not be found guilty of perjury. Unless a 

defendant had· been adequately apprised of the peculiar nature of 

the perjury charge the defendant could well admit to factual guilt 

without fully understanding what is required to sustain a charge of 

perjury. 

""~----------~=---
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19. WAS IT NOTED IF THE DEFENSE COUNSEL HAD EXPLAINED THE 

NATURE OF THE CHARGES TO THE DEFENDANT It is possible that a 

judge might rely on defense counsel to explain the charges and 

de~e'rmine if they ,.,ere understood by the defendant. Thus the judge 

might note that the defense counsel had explained the nature of the 

charges to the defendant or might ask defense counsel if he had 

in fact done this. An affirmative answer by defense counsel without 

further follow-up by the court would indicate that the judge believed 

the defendant understood the charges sufficiently well, thus not 

requiring any further exploration of the issue. 

'20. WHO NOTED THAT A PLEA AGREEMENT HAD BEEN REACHED -- If 

some sort of plea agreement had b~en reached prior to formal entry 

of the plea by the defendant in court this wi~~ ordinarily be noted 

c8 or entered into as part of the process by one of the major' actors" 

o 

We simply want to know here whether or not the prosecutor explained 

the agreement to-the judge or whether the defense attorney or both 

spoke of the agreement before the judge. 'If an agreement has been 

reached and the judge was aware of it it may be poss'ible that the 

judge wiJuld note the agreement during the course of the proceeding. 

'. 21. IF THERE WAS A PLEA AGREEMENT, l'7HAT RECORD ~vAS l-Lz\'DE OF IT 

We ask questions 20 and 21 because only a decade ago plea bargaining 

,0 was not treated in an open manner by actors in the system. There \'lere 

,'I 
I • 

few rules, if .any, which governed plea bargaining and it occurred under 

the table and out of sight. Thus a routine question was whether or not 

any promises had been made to the defendant to encourage a guilty plea. 

The routine answer used to be that no promises had been made, despite 

the fact that frequently an agreement had been reached between the 
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prosecutor and defense. 

In the mid and late 60's several groups (American Bar Assocation 

and President's Cornrnision on La\'l Enforcement and Administration of 

Justice) addressed the problems of plea bargaining more openly. The 

President's Co~~ission called for standards and the ~~erican Bar 

Association issued a set of standards governing guilty pleas. These 

standards justified the practice of plea bargaining and attempted to 
" 

bring them out into the open, subject to judicial supervision., 

The Supreme Court of the United States subsequently endorsed 

plea bargaining as essential to the operation of the criminal justice 

system. 

The result has been that in many jurisdictions plea agreements 

are reached between,the prosecutor and defense attorney and discussed 

in court. However, in some jurisdictions there may be traditional 

practices which still govern the plea bargaining process. There 

may also be rules adopted by the court or legislation enacted by the 

state legislature which defirethe plea bargaining process and the 

roles different actors play. 

These rules may require the agreement to be placed on the record 

either through a written fQrmal form or by some exchanq~ between the 

actors (defendant, prosecutor, defense attorney and judge) in open 

court with a court reporter present. (We note. here that frequently in 

misdemeanor courts there is no court reporter and, unless a formal 

written agreement is submitted to the court there will be no record 

of any agreement:.) Questions 20 and 21 are an attempt to determine if 

an agreement is discussed in court before the judge and what record was 

made of such agreement. 
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22. WHO ASKED IF PROMISES OTHER THAN THE PLEA AGREEMENT 

HAD BEEN ~mDE -- This is a further probing into the nature of any 

plea"'agreement which may have been involved in the plea. If an 

agreement is placed on the record the judge may want to know if any • 

promises over and above the agreement had been made \'lhich might 

indicate whether or not there was undue pressure on the defendant 

23. WHO ASKED IF ANYONE EITHER THREATENED, COERCED OR 

PRESSURED DEFENDANT TO PLEAD -_ This question goes to the heart 

of whether or not the plea was made Voluntarily and freely. 

The Supreme,Court has held that if a person who has pled guilty 

later 'raises allegations concerning other promises or any coercion 

or pressure, which if taken on face value and uncontradicted by 

any record established by the court, woule require post conviction 

hearings to be held 
to determine whether or not suc~ allegations 

are true. If the defendant is asked whether the plea is made 

voluntarily and ~reely this constitutes a meeting of the requirement 

concernin9_a question about threats or coercion. 

24. DIRECT CONSEQUENCES: DI~ JUDGE SPECIFY WHAT MAXIMUM 

SENTENCE ~'1AS PEru.uSSIBLE BY LAW --The most direct consequence of 

any conviction (''lhether by guilty plea or trial) is the sentence 

imposed by the sentencing authority (al''lays the judge ,,,here a guilty 

plea is entered). Thus a defendant should be completely informed as 

to such direct'consequences before pleading guilty. l!any plea 

agreements relate to the sentence which may be recommended by the 
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prosecutor, frequently far less than the maximum permitted by law. 

Many judges routinely state that they are not bound by the agreement 

~md, :~ill go along with the plea cont.ingent upon the presentence 

repc;>rt not revealing information 'Y'hich might cause the judge to go 

beyond the agreed upon sentence. It should be clear that the 

~ax!m~,sentence under discussion in this question is the sentence 

which can be imposed for the irnrn::t;te crime to which the defendant 

is pleading guilty, not any~r s~ntence he might receive as a ~,~'-------
-" 

result of having any prior criminal record. 

25. WHq, 'NOTED THAT THE DEFENDANT COULD BE SENTENCED AS 

A HABITUAL OFFENDER -- Most states have laws which authorize or 
, , 

'require the prosecutor to hold separate proceedings after conviction 

of a crime where the individual has prior felony (or sometimes 

prior misdemeanor) convictions. The purpose of these hearings is 

to determine whether such prior conviction record e-..xists and thus 

authorize or mandate a judge to sentence the defendant to further 

enhanced terms of imprisonment. In general ,the proceeding to 

determine whether or not an individual has a prior record and 

should thus receive an enhanced sentence will be conducted in 

a separate proceeding, after the plea of guilty and sentence in 
.~ 

the instant case. Hpwever, it is possible that once a person 

pleads guilty and appears before the court for sentencing as a 

result of suc~ ~lea, that the enhanced sentencing proceeding 

will be held concurrently with the sentence to be imposed for 

the instant crime. 

26. ''JERE ANY COLLATERAL CONSEQUENCES OF THE PLEA NOTED 

(SPECIFY) Collateral consequences are those (other than the! 

--------___ ,_" ___ =_=1_. ____________ • ____ __ 

.) ~ ... ~".~'-'-----~~ .. -~ -~. - •. -~.~ .. 
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sentence) which flow from conviction of a crime. They may include 

the: loss of domestic or marital rights (custody of children and 

divorce); the loss of civil rights (right to vote); the loss of 

employment rights in occupations and professions which require 

licensing by the state; and the possible loss of contractual or 

property rights (the right to make a contract or o~n prope~ty). 
, ........ 

27. DID THE DEFENDANT MAINTAIN HIS INNOCENCE EVEN THOUGH 

HE PLED GUILTY -- As a result of some defendants maintaining innocence 

while pleadlng guilty, the question of whether or not courts could 

accept such pleas was decided in a Supreme Court case. The court held 

that a judge could constitutionally accept. the plea of guilty even 

though a defendant maintained innocence. But the court stated.that the 

burden on the judge to ~stablish the factual basis for the guilty 
.. -

plea was heavier than that required where the defendant ple~ds guilty 

and does not maintain innocence. We ask this question to determine 

if the judge conducts a more specific, detailed, deeper and individualized 

litany with defendants so pleading. The answers to many of the 

ques~ions above concerning the factual basis and the knowingness and 

voluntariness of a plea will help us determine whether or not the 

court treated this kind of plea in a different manner. It m~v h~ 

that when a defendant asserts innocence while pleading guilty that 

one .or more of the actors (prosecutor, defense attorney or judge) 

may make efforts to persuade the defendant to truly admit guilt and 

plead guilty \l1i thout asserting innocence. This may take place in 

court or there may be a break in the proceedings where the defendant 

may be approached by one or more of the actors out of court. If 
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this occurs or you think it is occurring, if possible, attempt to 

fin'd out what happened and '\'lhat the nature of the persuasion was. 

Th"e" field directors should, if possible, follow up cases where this 

occurs and discuss the matter with the key actors to determine what 

in fact did occur. 

28. DID THE JUDGE REFUSE TO ACCEPT THE PLEA OF GUILTY . ..~ ... 

Some judges have indicate~ that they might not accept the guilty 
" 

plea under some circumstances. Some judges m'ay make a 'more 

det~iled inquiry into the ,factual basis and find it inadequate 

as a basis for acceptance of a gU,il ty plea. In such cases the 

judge may enter, a plea of not guilty. In yet o:ther cases 

the parties may come before the judge with an agreed upon sentence 

,as part of the plea agreement. Even though judges are not bound 

by such an igreement', some judges may, ~f they cannot go along 

with the agreement, offer the defendant an opportunity to withdraw 

. the plea. There may 'be other reasons which the observer may 

be able to discern where this occurs. We would like those reasons 

specified in the answer. 

29. TIME ENDED As indicated earlier, the proceeding may 

or may not continue without interuption. But the ending of the 

proceeding and the litany involved in such proceeding will occur 

when the judge has obviously completed any questioning of the 

defendant or witnesses who have appeared have obviously finished 

their testimony or recital of ,the events surrounding the crime. 

At that point the judge will either pronounce sentence ( usually 

the case in misdemeanors), order a presentence report and set a 

future date for the sentence to be imposed, or in some other fashion 
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obviously dismiss the defendant and defendant's counsel. It may be 

advisable to watch ,:several proceedings before determining exactly 

wh~,~ the proceeding has ended, although in general this should not 

be ,difficult. 

30. TOTAL TIME ELAPSED If from the time the proceeding 

has 'begun until its ending there have been no breaks or other 

unusual occurrence \,1hich appear to relate to other matters the 

time elapsed should not be difficult. In some instances other 
-
matters could conceivably come up which might constitute a break 

in the proceeding. It may be difficult to ascertain in some 

instances just what is going on and whether or not the proceeding 
'" 

has been interrupted.- The observer will have to assess the nature 

of the occurrence and whether or not it is part of the guilty plea 

proceeding relating to that defendant. We do not ask that the 

observers sit 'in court with stop watches. But the total time 

elapsed may be important as an indication of the thoroughness 

with which a court delves into the various issues which must be 

resolved before a guilty plea can be accepted • 
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Item 34 •. DATE OF THE ABOVE PLEA. Enter month,day and year 

of ~he plea in item 33. If unknown, enter 99 99 99. 
. ' . .' 

Item' 35. WAS THERE A CHANGE OF PLEA. If the record indicates 

yes, fill in that response accordingly. If there is no record'of 
.. ' 

.a change o~ plea and it cannot be deduced from the record that a 

:change of plea occurred, fill in NO. 
'. 

.. 
' .. 

". 

." . 
" " 

'.: .... .. 
TYPE OF COUNSEL PRESENT AT CHANGE OF PLEA OR:TRIAL·. 

'" . . . 
~, .l:tem ·36. 

. . . .' ~ . \ .. 
counsel that represented the defendant· ... If there was none ,fiil 

;i·i1::·NONE. If there is no information re~arding 'this"fii1~in u~. 
PD = privately retained and YES BUT TYPE UN'K means that there was 

~a-defense attorney but you are 'unable to determine whi~h type it ',..,as. 

37. GUILTY PLEA OR TRIAL DISPOSITION. In this column you .. ' 
should enter the disposition of the case. If there was a guilty 

~ f; . .. 

plea or a nolo contendere plea, fill in the appropriate response. 
,!! ",-

If the case went to trial there are four possible alternatives, 

GUILTY B~.JURY, GUILTY By'JUDG~, NOT GUILTY BY JU~Y, and.NOT GUILTY 

.. 'BY, ~TUDGE. If there should be a case which involv~s a directed 

~erdict by the judge, that is, if in a.jury trial the judge directs 

'the· jury to come back with a not guilty plea or in a bench trial' 

if the judge enters a not guilty verdict, enter NOT GUII~TY BY JURY 

~r NOT GUILTY BY JUDGE respectively. In the case of a j u,ry trial 

this is often called a directed verdict. .. 
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38. DATE OF GUILTY PLEA OR TRIAL DISPOSITION. Enter' 

. : . 
montll, day and year on which the final plea or trial occurred. This 

.' . '. 
mayor may not be the same as the date o,f sentencing:.. If there is 

. ", .. 
..... : a dif!ere~ce between disposition date. and sen.tencing dat.e, select' 

.. ' .'. 
the date that the p{ea' or ':t'rial o~curred'. 

. '~"'.' . . 

" . , . .. ' .-
dispositio~ is' urtkilown, ~nte.r 99 99 99.'·; 
." . .'::' . . .. . ..:" : ... ' ' .. ".. .' 

.. - . .' • t", '" .~ ..... ~'.' ~ . • :.,; •. '. • •• 
. . . . ' . . .,..:.... .... , . 

, SENTENCE IMPOSED. If'a defendant was~~~:vi;;~'e'd' . ., ; .' . 

, '. 
, ., ~ 

.' '. '. 

.. :."'~ 
', .. 
:"_ ~ Item' 39 • 
.::-. - '''''" .... '., 

, , .. . 

. ' .. .' . 
, .. ~rough a guilty plea or tri'al :indicate the ~pec.ific' sentenc:e' by 

:- . '. 

~illing in the corres~onding response alte~nat'ive which wil~ normally 
. ' 

9~ either PROBATION, JAIL (local institution) or PRISON (state ..... 

!n~titution). If jailor prison and probation ~re given as a . 
. ' 

sentence~ that is, if there is a split sentence of either jail 

or prison time and probation, enter the response alternative 

SPLIT SENTENCE. If a sentence is not covered in the response 

·aJ..t:ern~~~ves; enter it as OTHER. If the' individuClI. was acquitt~d 

. ~y' ;:~e' j~d~e. or jury·.or' the judge ~ire'cted the' ~eJa{~t :~fnot' .'" ' 

.' . ·~;;ltr, e':'~er :th~ re~~~~';~ al.ter~atj;ve.NA. H :'< < '. .~. ,,~;':., ..:~.:., . ~: 
. '. ". :';,:" .'" .. ': .,; -< ::'., .: ... , " ...... :. :::" ' .. ',:. ,'; ,." .~: .'. '~ ",:.; ~:', .~::r;:"::.:'.: .~":'~~~:.~f.$.;':-"'" 

, .• :,·,>Item .40 •. RESTITUTION. ' If·.a .defemdant·was ·convldEed·:an(}-I'!": .. <':' 
: .'..' ' . .'" ~ '~'.. ' .~! .... ~. :::; ..... ~ .. ;~~. ~ :'" 
resti.tutio~ ~.,as indicated as a part of the punishnen~specJ fy by 

entering YES. If no restitution was made indicate NO. If the 

defendant was not convicted enter th~ response alternative NA. 

Item. 41. MAXIMUM LENGTH OF SENTENCE. Specify numerically 

the maximum ye~rs an.d months of the sentence imposed. This ·e 

L-__________ --=---------------------~~--'-----.. ' .. -' ... -.. ' 
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includes j'ail time, prison time or probation. If th'ere is ,a 

f "1 prison time and pro,bation enter only split s~ntence,o Ja~ or 

the amount of confinement time given. ,If there was an acquittal 

, the case or the J'~dge, direc~ed a not guilty by judge or jury ~n 

verdict enter 00. If maximum length of, se'ntehge was unknown, 

If t 'he maximum leng~h of senten,c~ was 99 years or .. ~. 

enter 99. , , 

, ( if " 9'8' •. Db not 'inc,.lude susp~nded',sent.ences e.C)., more, en,ter i,t as 

sent~nced~ 'to 10' years, "4 suspend~d, record, 6 years.) , 
. " 

". 

'. " .. ... '. 
42. MINIMUM LENGTH OF SENTENCE. Specify numerically' 

the minimum numbers of years and/or months of the sentence 

,illlPosed~ If a split se~tence is involved i,ndicate only the 

confinement 'time and not the amount of probation given. If 

th'er~ was an acquittal by a jud~e or, jury in the case Ot; the 

judge directed a not guilty verd~ct ente:r 

length of sentence is unknown, enter 99. 

of sentence is 99 years or more, enter 98. 

. . 

00. If the minimum 
, 

If the minimum length' 

" 

.' . .;. 

~ . .. 

. , " 

" . 
.. ~: . 

'43. PRESENTENCE INVESTIGATION. The, presentence investiga~ion 
, , . 

'(PSI) is a report prepared by the probation '!-epartment to assist ~~e" 
, ' 

If there is a PSI judge in determining an appropriate sentence. 

that you are a\'lare of, answer YES. 

NO. If unknown, answer UNK. 

If the PSI is \'lai ved, anS\~'er 

, . 

Item 44. PLEA AGREEMENT. If the record indicates tha~ a guilty 

t tl~e response alternative plea was the result of a plea agreement. en er , 

o 

o 

o 

o 

YES. 

, , 
, " 

, ., 
•. :;.- . 

_A "£~''''''-~~.~'''-'-L.~~~.""",,----,-~_,~~«l.<'C~.,.-.4~, _"- ,~. o_~" .. " .• 

.' 
','f .•••• . ," 

. .... ' 

" .. 
If,the record indicates that there was no plea agreement 

, , 

,fill in NO. If no statement is', made regarding a plea agreement 
, , 

fill in UNK. If the conviction was a result of a trial or if the 
" " . 

,defendant was found, not g~ilty'fill in'response alternativ~,NA. 
.... ~'. 

. " 

. . '" 
. ".' " 

TYPE OF BARGAIN. 
, , 

If there was a plea barg~in and 
! ... ; '. . . I .. ,' 

i t consist~'d of redu~tion of' charges o,r." any number of cou,nts, ente~, 
CHARGE REDUCTION. If there "was a recomme'ndation by, the p~o,secuto'r 

• • • -', •••• '0 • 

to dismiss charges but with no other fC)Dn of t"e'commendati~n' f9r ", 

either charge reduc~ion or sentence recommendation enter "CHARGE 
" 

DISl-USSAL.' , " .-.. 
If tlle,re was a sentence recommendation by ~h: "prosecut~r 

and IlO charge reduction o'r charge dismissals " enter SENTEUCE 

RECOMMENDAT~ON. Response alternatives 4,5',6 and 7 include possible 
,,' 

" . 
the appropriate response (either 

4, S,6'or 7). If there was q plea agreement but the type was unknown 

enter UNK. If there was no plea agre~ment or the case went to' 
trial enter NA. ,I 

". , . " . 
. :.' -: ' " ,;:., ' .. ~'" .' .~ .'" :.- ", ", . ," ,", " ~'.~ .., , " , ,. " ' 

',:, ::' ,,/,;.; ~((C~AR~S~ON".w~:IC,H,CONVICT~D., Enter ,t~re ,In' o~der, ' ,,' 
(\ , ': -:,~,f:'~~riP~~n'~ss, 't~e:~h,~~'I~:s: ui>()(W~iC?:,:a d~fendarit ,l~s co';victed" ' 

',~sing ~e:: s~e, ~o~~t, ,~s specif~ed ~n: ~tems 22 and j,~l:'. If :the, 

defeQd~nt, ,;i~s found not guilty' ~nter, 00. If the ~rge~ ,.are not 

~pecifi~d in the record enter 98. o 
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',47. TOTAL NUMBER OF CHARGES CONVICTED OF. Indicate here 

in two ~olurnns the total number of charg/~s on which the defendant 
" .... 

was convicted. This may include both misdemeanors and felonies.' 
, ". 

If, the defendant ":las found not guilty,ent~r .... ' 
00. "1'" .. 

,., .:. ~ . 
, " '" " • p ... , , 

" , 

; 48. HABITUAL CRIMINAL. If the record indicates that th~ , 

aefendant 'was sentenced as 'a habitual criminal 'enter, resp~n'se. ;, . . . .. . . . .... 
~ alternati ve YES.' If, the ~ecord ,indicates noth:i:~g ~bout 'a . " " . ' ":' , 

• • 01 • ..... . . 
conviction on an enhan'ced or habitual criminal stat~te, emter 

~ .". ,'. . . 
'. r~$pDnSe alternativ~ NO. 

.... 
',' '. 

• t' '. .' ,0. •• ....... . • ' '0 ~ ".... . .. 
" 

" , . .. . '," 
; .. . ... 

" . " 
" .. I, 

. 'NOTE: In ' 'i tE'i'ms 49' through 62 there may be inst~~ces' where 
' .... 

, " ..... " 
the. defendant cohirclitted more than one offense or' there was more than 

, ' 

one victim.' Iti'thissltuation enter the'most serious a..l ternati ve. 
" 

~or instance, in item 50 if there 'wer:~ two burglaries a~d one occurred 

at night and the other, during the day, enter night time. Likewise, , , 

" 

in item 51 if 'there was more than one victim and one was injured. <:~'"'' ;';; " 
" . " ~. :.: .. ~ ~:. ',:: .~; ... 

seriously indicate that by entering the appropriate response al t'e,~at'i ve . 

. ' .' . " f~(iY;,W::'1 
In tbis 'column we are. .," .',. i , .... ' .... .' :,' ":." .' ,I 

concerned with the differentiation between burgliu:'ies occuring in ':,~<~:, 
49 • TYPE OF'BURGLARY VICTIM .. 

a residential d\,lelling and those occurl::'ing in a non-:r,esidential i.··' , 
, :~ -:\; ;:: '» 

If it is a robbery case enter the response ·alternative;:..,:';:, 
.~ .. -,~. situation. 

NA. If the burglary involves a residential dwelling enter 

RESIDENTIAL. If it' is a busin'ess, store, institution or any other 
• 0' • • 

, 
commerical or non-residentia~ situation enter the alternative 

NON RESIDENTIAL. .' 

If"A 
V 

0.' 

(I 

' .. 
: '. 

(l 

n. 

(\ , ' 

() 

o 

o 

:. " " , 

. ~.tem 50. TIME OF OFFENSE. Indicate here whether or not the . " 

'" off~~se, whether burglary or .. rObbery,ocCU~red at night. If your 
.' . 

. 'speci'fic jurisdiction indicat,es a dem~.t:cation betwee~ day' 'a~d ' ... 
4 ',. ., • 

. " .' n~ght, such as a' par'ticular time, use that designation: if, how-
" .' • " .' , ., .' • * 

, .':ever! there is rio designatio~,' use th~ 'tim~' frame from 7:00 P.M"': 
• ". '. • I" , ' • 

....... t9 ,?,:b,o .A',M. as' 'night time. ,'If t~ez:e i~' ~'o inf~~mati~n~ ~eg,ar(ii~g , , 
't '.;,. , . '. .t, t· •••• • ..' 

" the ti~e pf the o,f~ense ente'J:' the response alter~at'ive 'UNK. " " 
• to to 

• • • '," ',.. '.. '.: • '. t' : ~ 'l ~ • .' .... . .: : .' .,', • '. ~ ·f.... . •• 

'. :' '. :Ite~' 51: HARM T9, VICTIM •... ·Thi~ cat~go~y ·w·itl~nly· ~PPl;' :in',:, " ... 
• "', •• •.• , . . '. .: '.. ..... • It··,' • 

'. :c,as,es where there .'is· an i~j~ry 'to ~ ,victim> .Th~S i~ ~,burglar·Y " . . . .. . . . . " . 
case where there is,no contact with a victim the response alter-

native would be NA. If there' is no informa.tion regarding the . . 
" harm: to .the vi.ctim enter the, response alternative UNK'. If the 

. , 

.reco~~ stat,~s that. the, ~ictim 'was ';"ot h~'~e~, ~nter the r~;pon.se ' e 
alternat::ive NONE. If t,he 'victim w~s injured siightly or' i~jur'ed 

, . 

but not hospital~zed, enter the response alternative MINOR INJURY. 

If'''the victim was hospitalized, enter th.e response alternative 

HOSPITALIZATION. The fact that the person was taken to the hos~ 
. , 

pital but was not admitted does not con.stitute ho.spitali,zation., 

, .. In. ··that instance the r'esponse' alter~ativ~ MINO~ INJ'URY .'should 'be 
, \ 

entered. ; If the vi~tim died 'as 'a 7esult of the .offense; enter' 

the.aiternative DEATH. 
.. .. . ~ ~ . 

: 

Item 52. AGE OF VICTIM. Enter the numerical age of the vic

tim. If there is more than one victim enter the response alter~ 

native 97. If there is no victim involved indicate 98. If the "I; '-

age of any victim is unknown, ente.r 99. 

• *~ ,) -
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53. ,RACE OF VICTIM~ Enter the' appro~ri~te' respo~se 
. . '. 

,.for the race of the victim if known. If no statemem't' is made 

~egarding 'the iace 6f the victim 
• 0 • t, 

enter the respo'nse alte.rnative .. . . . ' . . . . 
·UNK. If there is no victim .invol ved enter. NA. If there is more 

than one victim involved enter MULT. 
'0. •. ..' 

. ','. 

'·54. SEX OF VICTIM. spec~fy the sex' of the' vi~tim"if '. 
: ~. . . 
ind.icated as either 11ALE or FEMALE. If no information is incJu~ed 

'.' 

enter UNK. If there .is no victim ent~r'NA. 
.. ,. ' .. 

, .. " 
If there is more 

• ·t , .. \ . 
thail one victim i'nvolved e'nter l4TJLT. 

, . 

55. 
, • 0 • • " • 

RELATIONSHIP OF OFFENDER AND VICTIM .. In'this 
' .. 

i tern we are interested in the nature of ··t.he relCl-tionship prior to 

the offense. of the offender 'and ,dctim. If the. victim and the 
.. 

. offender are of the same family including immediate or. extended 

. fami'li~s ~nter FAMILY. If they are considered to be friends and 

i~teract at least occasionally, or if the victim.and offender 

had met before but do not regularly or infrequently see each 

other indicate by entering FRIEND/ACQtiAINTru~CE. 
. 

If the. victim 

and offender have never seen each other before or met' enter' 
, . 

STRANGER. If there is more than one viet·im· enter MULT. ' If nothing' 

.is known about the relationship between the victim and offender 

enter UNK. 

56. ·USE OF A WEAPON. If any mention of a weapon was 

made in the case file on the instant offense, whether or not the 

-2]-

. ""'1~-'--~----;1 

. '. , . 

: , 

0,. " . 
'0 .\ '.' 

. " , .. 
". 

'. 
weapon was used, enter res'pons'e alternati:ve YES. If' th~ record 

{> 
in~icate~ no wea~on was ~sed~~ter 

' . 
the response alternative NO. 

. , :. 'If no m~nti(:m is m.ad~. of a weap~~ . enter UNK. 
'0' .,' 

Note: :~~eapons m~y .' 
. . 

:be defined broadly 
. . 

. ' .~~ate •. By we'apon .alwaYs inc'lude such terms as g:uns; k~i'y~s, .:cl~bs, . 
.' .. .' .. 

To. 'dete~mine . whet'h~i' i't~ms such' 
.. ' .. 

'. ~~ finge~s' in ~ coat; t~y' g~ns.: or sho~s .. const~ t~te a ~~~ge~~~s weapo~,: 
:(1. '.' :,' .: .. ' :~~n~' ~u.~ from yqur. ~~ca~" ~r~secutor '~hat' '~'h:~ 6f~~'~e p~i'~~f 'i~; : if ~n~. 

. " ;If' you have' ~nyq·~es·~i·o~s~f~~r s~eaking ~i ~h the pr<?s~.~~~·~~··C~·ll .. 'y~u'r' 
.. moni'tor on the p~<?ject. sta~f. A~-: w~th::'th~ .~ov~ i te~s :'wh~re· m~~e': ;"': 

~han . oJ?,e'offense may 'be incl~ded' if ther~. was a.-. weapon u~ed in'· one':: . 

broken bottles. or blunt instruments . 
',' . ~ 

' .. 
. offense and not another.enter YES. 

. ' 

. 57. Wi\S THERE A CONFESSION. Indicate here' whether or not 
(I 

there is indicated by ·the 'police or' pro~ecut:-0r' if a. conf,~s.sion . ' '. 

was recorded. If so, enter YES. If the record indicates that 

C\ 
there is none enter NO. If in~ormation regar~ing this is unknown . 

~nter TJNK.· .' i.' ". . . . --.. ." " " . .'" ,. '.. ~. . . . '.' .' .' 
. '-', " ":: ..' , . : .' , , !!7' '. ~ \.:' : . 

. ' ".:: .. : ~;'., ,' .. ,' " " ;'. . '.}~. . ... :::.....: ." .:.~:.,~:.", .:. 

, .. ,' ,,'\'~~,,:, 'PHYSI~ EVIPENcE ,If the .' rec,ord i~~~~~e~' tha~ ,~~,;~~;.'~ ,/ 
'·evide~c~i.nclud~ng but ,not rest-ricted to, fingerpri:nt.:s L clotl:tincr,~ .~.~~tji.' : .. 

.' .. :. .' : .. '. ..• ":,:." .~. 
b'lo().d~·:.hair, pry:marks'o'r si'gDs ·o~ iliegal entry,'~we~P6ns:'and"" ,'-:' .. 

. '. ':' ' ...... : .... " :: .... '.' ; .... ," " ......... ~.,.., . " ~'''':~''',..: .. :l''/''';,.,.iI'* 
tools, st,olen" i terns recove:r:ed .. enter response ai.te~': " S. 
. . . : " .,' . ': . . . . .' . .... -::". '. .' . ;';' .. ; .', ""'.' . 

.Exclude f,!om 'this 'ca'te~6ry 'any eyewl.~ness account. If tile'record 

() 

o 
, .' . ' .. . .' 

". indicates that no evidence was found enter NO. If no mention of 

evidence is made in the record enter response al ternati ve UNK.· 

o 
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.59. NUMBER OF WITNESSES. Enter ~he total number of 

.' , 

" 

witnesses mentioned in the case file. (e.g.' 03) If th~ poilce reP9rt and .. . ' 
prosecutor's records indicate no wi tnes.ses . enter the number. 00" 

If no mention is ma~e of any' 'wi tnesses ente'r 
: .' 

response a~ternative' 

99. " In computing wi t:ness~s no differentiation 'will ·be ma.de 'between 
, . ~ " , 

.quality·of witnesses. If the '~ecord indic~tes possible witness~s 

'include those in total nUmber .. 

e~t:~re'd when a potice officer was 
. .' 

. " 

Police witnesses will only be . . ..... .. 
',' . 

involved in terms of witnes~in'g 
. . ~ ".,' . 

:·the crime. . .... The mere .factthat an officer filled'out the complaint 
. '. '. . 

do~~' ~ot qualify him as a ~itness~ If the' r~c~~d 'f.ndi9·ates pos~ib1e 

witne~ses, inc1ud~ t.h~se in 'the total number. 
,," .. '. 

, .' 
60. POSITIVE EYEWITNESS IDENTIFICATION. If the record 

indicates that through a line~up or other :neans" a positive eyewitness 

identification has or can be made,' enter YE.S.· 
. .. " 

.. If the reco,rd 

. ~pecified no ?ositive identification has been made or'is likely . , 

to be made enter NO. . If no mention is made of positive eyewitness 

identification of the defendant enter UNIC 

61 .• , MONETARY LOSS. If the record indicates the approxima.te. 

qr.ex~ct amount of loss through burglary or· robbery circle the 

appropriate amount. This does not include in either burglary'or 

robbery any damages infl;i.cted upon the property thro'}IJh vandalism 

or entry onto the property. That is, if during a burglary a person 

steals $2,000 in merchandise and also inflicts $500 in property 

damage, include only the $2,000 in this column by entering the 

$1,001-5,000 response alternative. If no mention is made of monetary 

loss enter r0sponse alternative UNK . 

_'" ._. _______ ., ... _-:-:::::::::::::::::::::.:::... ____ --'""-'._= ~c~~,,~ 

(> 

o 

() , 

{I 

(, 

\) 

.. '" ,'.' ", . . ~ 

ow 

,:"t' . 
... . ' ... 

'. 62. PROPERTY DAMAGE. Inciicate 'any damage to 'property ,,,hile 

,car'rying 'out th'e crfm~.· "Foi: .instance,', if the defendant 'brok~ down 
. " 

a· .~oor o~ damaged furniture or windows while committing. a~ offense, 
'. 

circle the' amount of damage specified in the record. 
. . 

If·the·record 
.,. 

,'indicate,s there is no' damage ent;er NONE .. , If no mentioned' is made of . 
" . . .. ',,' 

..... property damage 'in the reco'rcis or if no monetary amount is C).ttached . . ," 

enter, .the· re'~ponse alternati~~. UNK. 
-' .... - ...... . 

.:;" 
. ' .. : . 

. ... ~. .'. 
',' . .. " . , .. ,,' ' " ,.. :' ':'. 

..... 
'" .. 

' .. 
1 " ," 

.. :~ . . 
. ' . 

. ' 
, '. 

.. 
. .... : .... 
~. 'j 

..' .., ~. " . 

. . 

. , 
, . , 

Indicate. t~e n.umbe~ 'Of the.j'udg~ 
"', •••. '. '. . .... t.·· 

' .. 
.. . .. " . 63 •. JUDGE AT· SENTENCING. . 

. " 

.. :':who'sentenced tl:le def~~dant. information is not coht~in~d in 

,~th~ records enter response alternative 9~. If the individuai ~as . .; , . ...... 
acquitted or found not guilty enter .res~onse alterantive 98., To 

determine the number of th~ jhdge, see yo~r loca'l fielddirectdz. f~.L:' 

f'il-list with the judges and corresponding numbers. Such a l,i~~ ShC)\l:l~ "f£) 
-have 1?een given you before you obtained the information from the 

-case files • 
." 

, . ,. 
'. ... 

. '. 
:r'~,·· 

. " .. :': . 
.'\~ .. ~.. " 1>.' • 

,. ....... ' '. " , .. ' , 

'" 
'r ',) ", " 

. ', 
...... 

... '" . . '" ........ 
" ,0 

.. ':. .... 
.. ,: ........ , ,,' .. 

" . 
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" IN COURI' OBSERVlU'ICN FORM IDCAL CASE I .D. ~ ___ _ 

1< ~-~-
1. JURISDICl'ICN 1 2 3 4 5 6 

TIME pRCX:EEDn~ BEGAN: _______ _ 

TYPE OF caJRI.': MISDEMEANOR FEIDNY 

4. ~~~: ________________ ___ 

5. TYPE OF DEFENSE CXJUNSEL: PD CA PRI NCNE UN 
! 

DATE: m DAY __ YR 

6. CliARGES 'ID WHIOI DEFENIlANl' PIED: A. ________ B. ________ _ 

c. _____________ _ D. ________________ E. _________ __ 

7. SE'ITn'G FOR P1O:EEDmG: A. m A GROtJP AI.'ID our m THE AUDI:EN:E 
B. m A GROtJP BEFORE THE BENCH 
c. m A GRaJP BEFORE THE BENCH WITH morvmUAL FOLI.CW-UP 
o. moIVIIXJAI.LY BEFORE 'lEE BENCH 
E. RH: 

8. NATURE OF I..ITANY: ORAL moIVIIXIAL ORAL S'mNDARD m:ru> BY DEFENDANr SI'*D NWE 

9. WHO mx:I'l'ED cx:mTI'1Ul'IONAL RIGi'l'S OF DEFENDANT: J PInS DEF MOL 

10. WHIOI OF THE FOLUlmlG COOSTrlUI'IONAL RIGHTS WERE REC!I'lED: TRIAL REMAIN SILENT 
CXNFR:NrATICN 0lHER (SPECIFY)"" . WI. 

• .~ ... 
WHO ASI<ED DEFENCANl' IF HE tlNlJEl6'lOOD THE RIGHTS HE WAS GIVING UP: J PInS DEF NatE 

WAS IT N01'ED '!HAT DEFENSE COtlNSEL EXPLAINED THE DEFENDANT'S RIGHTS 'ID HIS CLIENl':' YES _'0 

1'7-!Cl'OM. BASIS 
13. WHO ASKED DEFENIWll' IF HE WAS PLElIDmG GUIIllY BECAt.5E HE IS m FU:T GUJ:IaY: J PRCS DEF MIJL 

N:&: 

14. WHO ASKED DEFENDANT ADDlTICNAL QUESTIONS REGARDING THE OFFENSE BEHAVIOR: J PRCS DEF MUL N~. 

15. lim THE ~ SHCl'l OR REPORl' 5a1E OF THE STATE'S EVIDENCE: YES NO 

16. om THE STATE ~ M I.El1.ST CNE WITNESS: YES NO 

~ J\NI) VOLtlNTARINESSOF 'PLEA: 
17. WHO EXPIAINm THE CliAR:iES 'ID THE DEFENDANl': J PRE DEF NWE MUL 

18. WHO ASKED THE DEFENDANl' IF HE t1NLIE:RSTOCD THE NATURE OF '!'HE atARGES: J PInS DEF WI. NONE 

19. WAS IT R:7l'ED ~ THE DEFENSE OXINSEL HAD EXPLAINED NATURE OF QfARGES 'ID DEFENI:l.l\Nr: YES NO 

20. WHO NOl'ED mAT A PLEA J\GREEM:Nl' HAD BEEN m:AOfED: J PInS DEF HlL NQE 

21. IF THERE WAS A PLEA J\GREEM:Nl', WHAT REXX>RD WAS MADE OF IT: 
A.. a.tIN 'IBM' A PLm AGREEMENT HAD BEEN ~ 
B. ' THE SPEx::IE'IC J\GREEM:Nl' 
C. NO REXX>RD WAS MAlE ' 
D. mmDiN • 

22. WHO ASKED IF PEDtISES 0l'HER 'lImN A PIFA 1\GRE:I:M:Nl' HAD BEEN MJ\DE: J PRCS DEF MI1L ~'mE 

23. WHO ASKED IF AmCNE EI'IHER 'lHREATENED, OOERCED OR Pm:sstmED DEFENDANl' TO PIEl\D: J Pros 
DEF MI1L NCN: 

24. ~ ~.;c;;s: om ~ SPE.'ClEY t-lHATlmXIMrJM SENrr:N:E ~'l.'-\S PE»%ISSIBLE BY LAW: YES 1·;(' 

25. WHO N01'ED THAT THE DEFENDANl' COULD BE SEm'ENCED AS A HABITUAL OFFENDER: J Pros DEF K1L NO: 

26. ''/Em: JU« COLIMERAL cx:mEOtlENCES OF PLEA NOl'ED (SPFX:nY) :: _________ -----

2• ~~ I. Dm THE IJEFEND1Wr MAINl'AIN HIS INNCX:EIa EVEN 'l'HCXIQI HE PLm GUIL'lY: u.-. 

28. om THE JUDGE: REFUSE 'ID AO:EPT THE PLEA OF GUIL'lY: YES NO 
IF YES TO ABOVE, STATE Mri REASCNS IF GIVEN _~ ______ ---------

29. 'TIME ENDED: .. 
::;0'. '!Ur;\L TI~'!E EI''::",,:-::tIJ>''''s==f:D:-:-------

'. ~; ,"; 

~ 
'fiJ' 

o 

o 

u 

f) 

o 

( ) 

o 
e· 

o 

INSTRUCTIONS FOR FILLING OUT THE IN COURT OBSERVATION FO~l 

Introduction 

The In Court Observation Form represents an attempt to observe 

the formal supervision of plea bargaining by judges. By formal 

supervision we mean-only that part of jUdicial involvement in: the 

plea bargaini~g process which usually takes place in open court, 

with the defendant present. It involves those proceedings Which 
, . 

immediately follow formal ent,ry of a plea of guilty by the defendant. . ' 

Other inVOlvement by the judiciary, either in chambers or ,elsewhere, 

where actual plea negotiations occur prior to entry of the plea is 

not covered by this ~orm. 

The courts conduct this formal supervision because of possible 

coercion inherent in the plea bargaining process and because it is 

essential that a plea be entered by the defendant knowingly and 

voluntarily. This is,so because when a defendant pleaQs guilty a 

number of basic'-rights are waived (i.e., the right to. a jury trial" 

the right to counsel to represent one. at a jury trial, the right against 

self-incrimination). Under the Constitution and numerous Supreme Court 

cases such constitutional r~ghts cannot be ',,,aived \'1ithout a proper 

proceeding to determine whether they are being waived voluntarily, freely, 

knowingly and without any pressure. 

The background of this in-court supervision and the rationale 

therefore are explained in pages 265-287 of' the Phase I report of the 

project "Plea Bargaining in the United States". These pages have been 

supplied to you and you are urged to read them and become familiar with 

their contents before attempting to observe the formal supervision 

process and fill out the In Court Observation Form. 
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1. White, American, u.s. 

Defendant's ~ace/Ethnic/Nationality _._._---_.-- ... ---.-----_ . ..-- ... --
2. 25 years old 

Defendant's Age 

Male 
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.' ,.;'/~v: conunercial area the defendant accosted a male, 
'.:."/ti· age 19 with a knife and demanded money. The 
/O~,i;~' victim gave him his wallet which contained one 
~~i:>:~~: ten dollar bill, his student identification card 
".~' ... ~. and two credit cards. Minutes later a passing 
·,r',·11}, police patrol car was sununoned by the victim who 
\~_ gave a description of the defendant. Approximately 
::,:', 15 minutes after the offense the defendant was 
eL':,.I., arrested seven blocks from the scene of the crime. 

.:.~~ The victim identified the defendant as the robber. r .• . '\~ ... ; 
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Basj,c Facts of 
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40. Defendant was arrested 2 
the 
1/2 

Length of Time Since Arrest 

Case 
months~a:go 

in Instant 

--- ......... ---.-........ ~ .. 

Case 
-'-6 •· .. ·-·~··Ijefendant· is. conununitY··"five 

is married three years, a stable 
defendant. Two children, male 

v'ears. 
marriage, 

Defendant 
first for 

and 
female age 6 months. 

age 1 1/2 years 
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7. Normal int'elligerice. High school graduate. 
No college. School record is unremarkable,no 
record of disciplinary problems 

Defendant's Intelliqence and Education 
--8-:--~-De'fendan-t 'is' 'currently employed as a machine'-~ 

operator for local ceramic manufacturing plant. 
Def~ndant has held this position for 6 months. 
Defendant's record shows 10 jobs as machine 
operator in light to heavy industry over last 
5 years, interspersed with periods of unemploy
ment. No job has lasted more than six months. 
Usually defendant leaves rather than being fired. 

... 

Defendant's Employment Status 
.. , .. ~"."", ..... -........... -. 

9. None 
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11. 

12. 

C;riminal History of Defendant's Family 
None 

Co-defendants 
The trial judge is known to be lenient and 
considers probation in this type of case. 
Be generally favors rehab:llitative altern
atives to incarceration. 

Trial Jud~e's Reputation for Leniency 
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14. 

strong. However, 
publicity or press 

this case 
coverage. 

has recel.ved no 

and CQmmun~ ty 
issue. 

sen~}-~ent 

Not an 

~~op~iety of ~ol~ce Conduct A~ter Arrest 
15 . t.es after and 7 blocks 

42. Police arrested defendant ~u flowing description provided 
flDl\ scene of o~fense, bas~5 on the of 0 age" The defendant matched 
1ooot. victim: "Wlll.te male 19- yrs. . • .I: 11 up interview 
w:t •• Th prosecutor cxmducted a.o eM-
that descr:p~on. e 1 able to add to the description that 
with the V1ctim. He was or; Y. . ht 
the defendant was of the nght hel.ght and wel.g • 

• • M. one-half hour after of~ense) , At scene of cnrre (approx. 3.00 P. , "But' at an mter-
the vict-..im said he \.,r~ "sure that ",,;as ~~~ so fast" that he 
view last week he ScUd that the come ained that the victim 
couldn't be absolutely sure. It w:f=~unse1 or the defendant. 
was not contacted or pressured by 

in h on him inc1udig or'le ten 
The defendant did have $16=00 c::as ted Victim's wallet. was not 
dollar bill. It was not fmgerprm Th~re are no other'1I1tnesses 
recovered. No weapons were found. 
to the crime. 
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by victim: "White male 19-25 yrs. of age." The defendant matched I. .., .... ':: .. ~," 
that description. The prosecutor cxmducted a follCM-up interview .. 
wi th the victim. fie was only able to add to the description that 

... ~.', ... ", 
';\' .... ',." 

the defendant was of the right height and weight. 

At scene of crime (approx. 3:00 P.M., one-half hour after offense) , 
the victim said he was "sure that was .::::::e guy." But at an inter
view last week he said that the crim~ '~-:~ed so fast" that he 
coulcln I t be absolutely sure. It was =..sca.rtained that the victim 
was not contacted or pressured by de.::;nse :::ounsel or the defendant. 

The defendant did have $16.00 in cash en. " '" 
dollar bill. It was not finge.r;?rintsd. 
recovered. No weapons we:re found. T!1~ 
to the crime • 

inc1udig one ten 
';:-' S wallet was not 

il other witnesses 

16. 
Evidence -- SUbst~nce of ~vai1able 

'The- 'c"ase"'Is sc~~edule'd for trial in 7 
It is unlikely the judge will grant 
continuance 
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D ate of Trial ;in Instant Offense & Probabj.lity of Continuance 
17. This judge is an 

is always current on the 
is no backlog. 

efficient administrator and 
calendar. There 
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1. Probation 
2. Work-Release 
3~ Vocational Rehabilitation Programs 
4. Military Service 
S. Psychiatric/Family Counseling 
6. Diversion 
7. Restitution 

Available Alternatives to Inca~ceration 

Defendant is presently released on n1S own 
recognizance. 

Pretrial Release Status for this Robberr 
.., ....... ~&&UQ,. '- ,""'&'c&'&'1'~ 11C .&.::a .&.U11UI,;CU I.. , &:lICIt". .&.1.. J.tj CI I,;CltjC 

of mistaken identity. He sayd he was out walking 
for pleasure and was not at the scene of the 
crime. 
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attitudes specifically related to 
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this case. 
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23. 

sculpture and photography of the human body and 
face. He has never testified at a trial before 
and is a little uncomfortable about taking the 
stand. 

B. 
veteran 

The arresting 
with much 

comes across well 

police' officer 
experience as a 
on the stand. 

is a. five-year 
witness and 

Effectiveness of Witnesses at Trial~ 
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extremely aggressive, however, several of your . , 
fellow prosecutors have found that a reasonable 
plea negotiation can be accomplished. Her 
preparation is generally excellent and her ... .. , ,"?, ' 

courtroom presentation is generally adequate. :~: ,·: .. :-,':.t:'; 
:~ '. :~,<~~.; l 

:-\'-. 

. " 

.,' 

: 

. \ .... ',. ~ 

\''':'', . 
• l", ~ 

t", '~':;':"' 
' .. :r .• ~. 

',,""- . 

, ., , ' . 

..... , ,: .... .. 
,.) 



I I 

!~:~~~;:~f~~~S;;i~~~:i~~;;~:g~~: f;m:i~r~heJ7;:;1~~n~Ilf---
Her preparation is generally excellent and her I :"~::;:~'.::~":::::~~~~;:::(:'. 

(1) 

(2) 

cour~oom presentation is generally adequate. 

Orie juvenile contact 
at age 14 for malicious 
mischief 

One arrest 
disorderly 

age 18 for 
conduct 

.4,;·*f~ 

Disposition unknown 

Dismissed 

Reputation: Police do not know the defendant 

" 

"5. 
Defendant's Prior 

--~rrest's---~--"'i"'·'_·-'·'_--"'Dl.Sposl:tl:ons'~----..... "'...-... 
Record. & Reputation 

(1) 

(2) 

(3) 

(4) 

(5) 

Three juvenile contacts,* 
one at age 14 for assault 
two age 16 both for 
unlawful entry 

Arrest for burglary, age 18 

Arrest for robbery, age 19 

Arrest for attempt rape, age 

Arrest for robbery, age 24 

Disposition unknown 

Probation, 1 year. 

Dismissed 

21 Dismissed 

Dismissed 

under age 18 a~e treat-*In this jurisdiction defendants 
ed ,as juveniles. 
Reputation: Police believe, through a reliable 
but cannot prove, that defendant is responsible 
several robberies in the area. 

informant, 
for 
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Ability of Defendant 

,< 

:;-' 

,-YYt~~l~m;g.,AS:~~~~H;, !8~.:¥~&~a~c.!~!!! .... , __ .' _______ ...... " 
girlfriend for a date later that evening. He was 
accosted by the defendant, a complete stranger, 
who demanded money. He was terrified and 
immediately complied. After handing over his 
wallet the defendant slashed him and. knocked 
him down for no reason. The whole incident 
was ov~r ."very quickly" 
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28. White, male (age 
record, no prior 

19) 'College student, 
victimizations 

110 

Victim Characteri$tics 
Defendant at liberty, no restrictions. Not on 
probation, paJ:Ole, or pretrial release 0= oi::her 
supervision at tine of instant offense. 

Pretrial Release, Probation & Parole Status at Tine of Offense 

c C;~~.~:. ~ ~~~~:;;~.~~:~. 
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30. 

None 
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31. 

32. 

43. 

Excellent 

J?hy~ical Health 
Moderate social drinker, no evidence 
of intoxication at time of arrest 

,,~' 

.Alcohol Use 
The victim' s arm was sl'ashed by the robber 
without provocation and he was pushed to the 
ground. The victim was later taken to the 
hospital and received five stitches for the 
laceration he received. 

" 

"'~ " .. ... ' 

Aggravatinq & Mitigating Circumstances of the Offense 
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34. 

35. 

36. 

"III 1. fll •• bk ,...... 

Heterosexual 

. ... _ Sexual Orienta_tion 

None, defendant eligible for draft, but 
was not called 

Mi.li tary Reco:rd 
Unknown 

-. 

Religion 
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39. 
Lenqth 

Unknown 
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of Local Residence. 

.~... .. 
-': .... : <\ 

," \~ .:..-.'. "' .. .. 
..... '\t~ ..; ~ '.' .. . 



o 
" 

·(1) 

(2) 

o ".~~ 

{) 

o 
... 

(J 

0 

e 
II 

-Ii 
10 

-:=0-. 

.. 

SIMULATION 

General'Instructions to Be 

.Read to the Respondent 

Do NOT 
Until 

Give the 
you Read 

Respondent the 
the Follo\"ing 

SiI!lulation Instruments 

READ: One of the goals of our study of plea bargaining 
in America is to achieve a systematic understanding of 
how pr.osecutor (defense attorneys) decide \·;hether to 
negotiate a case and what offer should be made (accepted) 
One of the \'1ays in which we are doing this. is to use t~lO 
hypothetical.cases and to try to simulate "in slow motion" 
the process by which the decision regarding the plea is 
made. lie are about to do the latter with you. 

Enclosed in these folders are two hypothetical cases. 

Assume that you are a senior "prosecutor (defense attorney) 
and that a junior prosecutor (defense attorney) has corne 
to you for advice about plea negotiating these cases. You 
have to tell her/hirn l'lhat is the best (worst) offer to.' \'Ihich 
he/she should agree. However, initially you are told very 
little about the case. The object of the experiment is 
see what additional information you l'lould \"ant to kno't'l 
you can decide \"hat the lowest offer should be. To get 
information you have to choose from these .cards (OPEN 
SIMULATOR AND SHm'1 CARDS) '. 

to 
before 
that 

Notice that 'at the bottom of each card (i.e., the part 
Which is showing) there is a UDal describing what information 
that the card contains. In order to find out ,,,hat that 
information is you must lift the card and read it. You 
may use as many cards as you want; and you may choose them 
in any order vou '''ant. Ho\V'ever, as· sopn as you have as much 
information as you feel you need in order to properly advise 
your junior prosecutor (defense attorney), stop and tell us 
what: your decision is •. 

As you choose cards I will record the identifying number 
which is on the upper left corner of the cards. Each time 
you read a card be sure to put all the cards back in 
their original "down" position before picking the next 
cards (so you can see all the cards agains). Once you 
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- 2 -

have chosen a card you may refer to it again la'ter 
if you need to refresh your memory. (Note to Field 
Director; If this happens, do ~ count the card 
twice. ) <', 
Now before I give you the fir~t case let me tell 
you about the jurisdiction in ~."hich you, mus~ assume 
you are operating. You are not pperat1ng 1n.your 
own jurisdiction but one which has the follow~ng 
characteristics. (GIVE RESPONDENT A COpy OF THE 
SIMUL.}\TED JURISDICTION SHEET AND EITHER READ THE 
SHEET TO RESPONDEt~T OR LET HIM READ IT ALONE OR BOTH, 
AS YOU SEE FIT.) 

CHARACTERISTICS OF SIl1ULATED JURISDICTION 

(A copy of this may be handed to Respondent in the 
Plea Bargain Simulation) 

, , 

'" 

In this jurisdiction the" follo~·1i~g conditions prevail: 
...... t • 

Prosecutox:s are permitted to present 'be the court 
. plea agree:ments involving charge reductions and 
dismissals and sentence recommendations. 

(2) These agreements are generally follo\-1ed by, the 'Judges. 

(3) "Ti~e ,served in' pretrial custody is ablays deducted from 
sente~ces imposed. ' 

(4) There are no mandatory sentences fo'" repeat or habitual 
offenders. 

(5) Any motions in a case are heard i~~ediately prior to 
trial .. . " 

(6) No offenses are impeachable convictions" 

. '(1) There is an individual (vs. a master calendar) 
system of case docketing. Every judge gets an equal 
share of the caseload and is responsible for disposing 
of it himself. 

(8) There is a 90-day speedy trial rule. 

(9) No youth corrections act. 
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Field Director: 

.......... 

, .. 

, . 

" 

(1) Hand folder to Respondent 

(2) Repeat any parts of the directions that are 
necessary 

(3) Be sure Respondent does not start rifling through 
the cards or flipping them up the wrong way. 

(4) ,When the respondent has reached a decision be sure 
to determine whether the decision is a charge reduction, 
se.ntence recommendation, or both. If there is a sentence 
recommend~tion get the specific amount of time inVOlved. 
If t~ere ~s to be no sentence recommendation, and the 

, p7:osecutor will stand mute, note this. If there is 
to be a charge reduction get the specific nature of 
this reduction, i.e., pleading to a lesser included 
felony or misdemeanor. In any event, be sure to get 
both a statement on sentence and a statement on 
,charge from each respondent. 
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PLEA, NEOOl'IATICll SD-JUUa.'ION 

Pesponse Sheet 

rarticipant'S Nama:, ________ _ Hone Jurisdiction ---------------
I 'l}'pe of participant: 
I! 

Pros. 
PD 
PM 

This case was presented: a. first 
b. s~d 

'rjpe of case: 
Years experience as above _____ _ Rl 

R2 
R3 
R4 

(Md., Priors) 
(high, high) 
(low, low). Years experience as other _____ _ 

Type of other experience ______ _ 
Total years as lawyer 

(low, high) 
(high, low) 

1. 

2. 

3. 

4. 

f· o. 
7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. ,_. 
19. 

20. 

21. 

22b 

Decisions: 

• 

,. 
I, 

B l' 
B2 
B3 
B4 

'(high, high) 
(loW,.lCM) " 

(lCM, high) 
(high, low) 

23. ______________________ _ 

24. ________________________ __ 

25. _________________________ ___ 

26. _______________ ~ ________ __ 

27 •.. ' ... , .. , .... 

28. __________________________ ___ 

29~ ---------------------------30. __________________________ __ 

31: I ------------------------'32.: __________________ _ 

33. __________________________ __ 

M. _______________________ ___ 

35. _______________________ __ 

36. __________________________ _ 

37. __________________________ __ 

38. _________________________ ___ 

39. _________________________ ___ 

40. ~--------------------------41. ________________________ __ 

42. _________________________ ___ 

43. _________________________ ___ 

44. ______ ~-------------~-------

(1) p)Oismiss, (b) gato trial (c) plead 
(2) If plead, what sentence would be rec:atllended in court? 
(3) If plead, what would the sentence be in tems of "real''1€iii'er:r.;;;;11''r-to~---------

serve in inca.ro:ratiat 
(4l) If plead, to what c:ha.J:ge';-;1i;;eveU;;;Yl7: 1(';;'a)r;:asQ"";:ic:harge;:;;;:~di----------~------

(b) to lesser felony 
(e) to misdeneanor 

(SI) If ~ were taking- this case to trial, what is your pJ:CbabiUty of, 
w.t.nn:Li\g? " 

(El) Giw ~ticnale: 

= 
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-" . , 
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Code 

01 
(') 
- 02 

03 

0 

04 

OS 

0 
06 

0 
(\ 

07 
(i 
08 

o 
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L:; ,,(,2 414 x:; 

Offense Code Interpretations 

Name of Offense La. Crim. Code 

Muider: First degree 

Aggravated rape 

Aggravated kidnapping where 
victin is not liberated 
unharmed before sentence 
imposed 

Murder: Second degree 

Aggravated kidnapping where 
victim is released unharmed 

Drugs:: 
1 Sch edule I: manufacture I 

distribution by persons 
over 25 years to persons 
un.der 18 years 

2 Di,atribution by persons 
over 25 td persons 
under-18 

3 Di:stribution by persons over 
18 to persons under 18 and 

14.30 

14.,42 

14.44 

14.30.1 

14.44 

'40.966 (A) (B) 

40.981(A) 

'3 years his junior of Schedule I' 
na:t"cotics 40.981 (B) 

Armed :r:obbery 

' .. Attempi:ed: 

- RP4A., 

1 mUJ:'der I first degree 

2 a9'~Jravated ra~e 

3 ag~rravated kidnapping 

4 attempt or conspiracy of 
certain drug offenses: 
Schedule I: manufacture, 
distribution of narcotic 

lM..,ra),'.'*"! .x en· s;,; AS .144M $ 2 

14.64 

14.27D(1) 

~ 14.27D(1) 

14~27D(1) 

40.979 

... Wi 

Maximum Sentence 

= 

Death 

Death 

Death 

Life 

Life 

Life 

Life 

Life 

99. 

SO 

...... - -_ .. ~ ~ ., 
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Drugs: 
Second offense for anything 
included in Georgetown Code 
item #15(1) below 40.982 

Aggra.vated burglary 

Manslaughter 

COnspiracy for a cirrne which 
is punishable by death 

j.,.:. ",or life (see above) 
. ~ ", . 

Rape (simple or-forcible) 
)0 .... r" •• ' ... ,:. 

Arson (aggravated or 
}'·::;·other related) 

n~· -.~ .. _ .... -:-- .&. 

Drugs: 
1 Distribution by persons over 

1:8 to persons under 18 and 
, , 3 year!::1 his junior, any 
, 2 Schedule I through V drug 
, excep~ Schedule I and II 

narcotics 

. ,14.60 

" 14.31 

# 

14.26 
27 

14.43' &' 

14.43.1 

14.51 & 
1~.54 & 
14.54.2 & ' 
'14.54.3 

23Second offense for anything 
covered, under Georgetown 
COde, i 23 (1) (2) (3) (4) (5), 

below ' 40.982 

,.~~3~Attempt or' conspiracy for any of 
following:, . 

:!.'~:,.~ Cal Schedule I: manufacture, 
:.. ::-'.',. distribution of non-narcotic 

(b) Schedule I: possession 
- ,(c) Schedule II: manufacture, 

distribution " 

-' '(d) Schedule III: manufac,ture, 
distribution 

Ce) Schedule IV: manufacture, 
"" distribution 

Extortion 

Aggravated criminal 
damage to property 

Aggravated battery 

14.66 

14.55 

14.34 &' 
~4 .~34.1 

40 

30 

21 

20 

20 
" . ~ . . .. ' . 

20 

.. ':, 
~:.... --

20 

20 

15 

15 

10 

"'''''''Fll!llq.,_.,g,"$iIf'l!·I!~;;ll!J.P!I!._!!!'!BII!U~.",~,[)~.4(!!114.2Z"'1II5(!III;.,.; .... t .. ;;,.,a.,A~':¥lI,I!lIk4 .. ;:!P.l"';1:II'l .... !III.:.!llll!Jj~,gllJll;;.WIlllJ!!IIl,.,lIJII!.;q"'.;"J"lII4,.[ ..... ",1II",.~ .. l!IId.!III'<,~, ... ~ .• L!IIPiP'l4(1!11. _________ ."".:. __ ~t.L.!:_._ 
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i' ", 

!\ 

/Ci) ,,' .. 

020 

21 
() 

22 

023 

0 

0 

24 

2S 

• l6 

o 

.... 'J;4. 

" 

.' ,$ k 

- 3 -

Conspiracy or attempt to rape, 
simple or forcible 14.26 

Simple arson with $500 or more damage; 
or conspiracy to aggravated arson 
or to other arsons 14.52. & 

14.26 

Theft and arsons, worthless 
checks $500 or more 

Forgery 

Drugs: 

'(1) 

(2) 

(3) 

Schedule I, manufacture, 
distribution of non
narcotic 

Schedule I: possession . ' 

Schedule II: rnanufactu're, 
distribution 

(4) Schedule III: manufacture, 

14.67 & 
14.67.3 & 
14.71 

14~72 

40.966 (A) (B) 

. 40 ~.966 (C) 

40.967(A) (B) 

distribution 40.968 CA) (B) 
, , 

(5) Schedule IV: manufacture, 
distribution .40.969 (A) (S,) 

(6) Second offense for anything 40.982 
covered under Gec'::'getown , 
Code 'f} 33 (1) (2) (31 (4) (5) below 

(7) Attempt or conspiracy for 40.979 
any of following: 

.', (a) Possession'marihuana with 
second conviction 

(b) Schedule II: possession 
ee) Sch~edule III: possession 

·td) Schedule IV: po~session 
(e) Schedule V: possession 

Simple burglary 14.62 

Conspiracy to aggravated 
criminal damage to 
property 14.26 

Negligent homicide 14.32 

" 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

9 

7.5 

5 

(i 

... 
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I( 

27 

0 '" 

( 

( 

28 

29 

30 

31 

- 32 
( -. 

33 

c 

34 

c 

<: 

t 

Simple Robbery 
! 

Simple kidnapping 

Illegal use of t'leapons wi th 
second or more convictions 
with in 5 years 

Illegal carrying ,.,eapons third' 
conviction within 5 years 

Carnal knowledge of juvenile 

Pandering 

Drugs: 

(1) Possession of marijuana 
;-second offense 

14.65 

14.45 

14.94 

14.95 

14.80' 

14.84 

40.966(d) 

!(2) :Schedule II: Possession 

,(3) 'Schedule III: Possession 

',40.967(c) 

40.968(c) 

(4)' 'Schedule IV: Possession 40.969 (c) 
, 

('5) :Sche'dule V: Ma'nufacturing 40.970 (1) (13) (c) 
, "Distribp.tion or possession 

Conspiracy to: 

. (1) Negligent homicide 

(2) Simple Robbery 

'(3) Carnal kno'tfledge of 
juvenile 

(4) Pandering 

(5) Illegal use of \oJ'eapons "There 
second or more convictions 
within 5 years 

14.26 &' 

40.979 

:(6) Illegal carrying \-Teapons \-lith , 
third conviction within 5 years 

'{i)' Possession of any drug schedule 
- I through V 

= 

5 

5 

5 

'5 

5 

5 

5 

5 

5 

5 

5 

'..,2.5 

, 
I 

I. 

: I 
II 

I 
l 

! 

0 
0 

0 

0 

0 

-0 

n 

I 
I ( 

("'\ 

0" 

3eo •• 
36 

37 

38 

39 

" 

40 

99 

-'7 

Indecent behavior with 
juvenile 

Contributing to delinquency 
of juvenile 

Illegal use of weapons, first 
offense; or illegal carrying 
weapons, second offense within 
5 years, 

Theft, receiving stolen 
property or issuing worthless 
~hecks, $100 - $499.99 

Jumping bail in a felony 
case 

All Misdemeanors 

14.28 2 

14.81 2 

14.92 

14.67 & 
14.67.3 & 
14.69 & 
14.71 

14.110.1 

2 

2 

2 
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o 
c Col. ~ --

01, 02 
03, 04 

( 05 

, ( 06, 07 
08 

C 

09, 10, 
12, 13, 

'cG 15, 16 

c 

( 

.. 

17, 18 

c -
, .. 

c 

11 
14 

Var. # 

"'to 01 

02 

03 
04 

05 

06 

07 

A lp t-)ID IX ... . G{. 

I~l-COURT OBSERVATION CODEBOOK 

Description 

Data Set ID 

Type of Court 

~lame of Judge 
Type of Defense 
Counsel 

Charges Pled 

Setting for Pro-
ceeding· 

Nature of Litany 

-

Codes 

Actual f: 

O=Misder.teanor 
l=Felony 
2-Both 
3=Other 
9='14issing Data 

Actual # on Code 'Sheet 
O=PD 
l=CA 
2=PRI 
3=None 
4=UNK 
9=Missing Data 

QUE!S. # 

1 

3 

4 
5 

Code t from Code Sheet 6 (Dif:1:. fc 
Juris. -OO=NoChrg,' 

OO=A 7 
Ol=B 
02=C 
O;i=D 
04=E 
05=In group', in chaI!1bers 
06=Individual in Chambers 

'. 07=In group, in chambers ~l/indiv'. 
followup 

08=In group & in audience w/indbr. 
, followup before bench 
09=Co-defendants 
·lO=Defendant in absentia 
11=Other 
99=Missing Data 

OO=Oral Individual 8 
Ol=Oral Standard 
02=Read by Defendant 
03=Signed 
4=Oral Indiv. & Oral Standard 
05=Oral Indiv. & Read by Def. 
06=Oral Individual & signed 
07=Oral Standard &Read by Def. 
08=Oral Standard & Signed 
09=Read by Defendant and Signed 
lO=None 
11=Other 
99=Missing Data 

o 
1 
'10 
.j 

0 

0 

0 
O· 

0 

(1 

o 

• 

-
Col. # Var. # 

19, 20 08 

~. ; r -: .. , 
. . 
;:: 

21, 22, 23 09 
24, 25, 26 
27, 28, 29 
30 

,. . :: - 0-

_. 
'. 

:.. !~I ~. _. 
- 0 

......... 

- 2 -

Description 

Who recited right~ 

, 
'--. 
. 

Which rights 

...... - --~.,*",,,,, _. --

, . , - --~ .. -.-- ... 
~;.~ .-.. 

Codes 

OO=Judge 
Ol=Prosecutor 
02=Defense 
03=Judge and Prosecutor 
04=Judge and Defense 

'05=Judge, Pros & Defense 
06=Prosecutor & Defense 
07=Translator 

Ques. # 

9 

08=Judge & Ct Administrator 
09=Counsel recited prior to 

proceeding, and judge 
asked if understood 

,"O=Not recited 
.' ll=Other 

. " 99=Missing Data 

OO=No additional rights 10 
Ol=Trial (Includes right 

to present witnesses 
. -, burdem of proof, righ t 

of m.aking defense, 
-right to testify, due 
p:ocess of state's burden, 
r1ght to present evidence 
right to subpeona witnesses 
trial by jury, to prove ' 

. elements, right to plead 
,not guilty, picking of 
jury) 

02,=Remain silent 
03=Confrontation (Includes 

right to cross-exarn1ne) 
04=Conpulsory Process 
05=Right to Appeal 

. 06=Motion to suppress 
07=Protest search on 

constitutional grounds 
08=Right to Attorney (Free of 
09=Compulsory service 
10=Right to additional time 

, on charge 
'll=Reasonable doubt 
12=Free record 
13=~ight to plead guilty before 

JUry 
14=Other 
15=None 
l6=Unkno~'1n 
99=Missing Data 

.' I 
I 

I! 
" 

" 

--, 



.~-~--------------------\ --~----~-----------

I I 

-
Col. # 

o 31, 32 

( 

c 

33 

( 

34, 35 

( 

o 
( 

36, 37 
( 

'I 
( 38 

39 

Var. fI: 

10 

11 

',12 

13 

14 

15 

Description 

Ask defendant' 
if understood 

• 0. t 

Did Counsel 
, Explain Right;S 

~7ho Asked if Plead 
, guilty because 
guilty 

, Who asked additional 
questions 

Prosecutor 
Evidence 

State Witness 

-

Codes Oues. 4! 

OO=Judge 11 
Ol=Prosecutor 
02=Defense 
03=Judge & Prosecutor 
04=Judge & Defense 
05=Judge, Pros, & Def 
06=Prosecutor & Defense 
07=Translator 
08=Judge & Ct Administrator 
09=None 
10=Other 
99=Missing Data 

O=Yes 
1=No 
9=Missing Data 

, '12 
" 

OO=J 13 
Ol=Prosecutor 

, 02=Defense 
03=Judge & Prosecutor 
04=Judge & Defendant 
05=Judge, Pros, & Def 
06=Prosecutor & Defense 
07=Translator 
08=Judge & Ct. Administrator 
09=None 

, 10=Other 
99=Missing Data, 

OO=Judge 14 
Ol=Pr.osecutor 
02=lJefense 

.03=Judge & Prosecutor 
04=Judge & Defense 
05=Judge, Pros. & Def. 
06=Prosecutor & Defense 
07=Translator 
08=Judge & Ct Administrator 
09=None 
10=Other 
99=~Iissing D,ata 

O=Yes 
1=No 
9=Missing Data 

O=Yes 
1=No' 
9=fUssing Data 

15 

16 

I 
! 
I 

r 
I 
r: 

r· 
{ 
.t 

f .. 

f 

I • 

,r '. 
,) -
'j" 

;\1 • Col. # 

40, 41 

42, 43 

44 

45, 46 

47 

(J 

Var. # 

16 

17 

~ .. 

,18 

19 

20 

'- 4 -

.. ~ Descrl.ptl.on 

l'lho explained 
charges 

Asked if Understood 

Noted if counsel 
explained 

Noted Plea 
agreement 

If agreement, 
what record 

Codes 'Oues. # 

OO=Judge 17 
Ol=Prosecutor 
02=Defense 
03=Judae & Prosecutor 
04=Judge & Defense 
05=Ju,J'JE", Pros. & Def. 
06=Pro~ & Defense 
'07= Translator 
08=Judge & Ct Administrator 
09=Judge read Bor . 
10=Judge read Indictment 
11=r'ormal Reading Waived 
12=None 

'13=Other 
99=Missing Data 

OO=Judge 18 
Ol=Prosecutor 
02=Defense 
03=Judge & Prosecutor 
04=Judge & Defense 

. 05=Judge, Pros. & Def. 
06=Pr'os & Defense 
07=Translator 
08=Judge & Ct Administrator 
09=Counsel stated he'd gone 

over statement w/defendant 
10=Formal reading waived 
'1l=None 
l2=Other 
99=Missing .Data, 

O=Yes 
.1=No 
2=Missing Data 

19 

OO=Judge 20 
Ol=Prosecutor 

'02=Defense 
03=Judge & Prosecutor 
04=Judge & Defense 
05=Judge, Pros, & Def 
06=Prosecutor & Defense 
o 7=Translator 
08=Judge & Ct Administrator 
09=None 
10=Other 
99=Missing Data 

O=A 
l=B 
2=C 
3=D 
4=No plea agreement 
5=N/A 
6=Other 
9=Missing Data 

21 

J U .-:;:4 [3, .. gAo. :#k#. I. ,il P4d Ag;;#iCq~S¢¢;zc::sawc ...... 
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I 
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! 
I 
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.-
Col # Var. # 

48, 49 21 

( 

c 

50, 51 22 

( 
; - .. .. 

( 

--C 52 23 

C 
53, 54 24 

, . . .. - .. 

( 

Description 

If other promises 

Threatened or 
coerced 

. . ~ 

Maximum Sentence 

Habitual Offender 

Codes Ques. ~ 

OO=Judge 22 
Ol=Prosecutor 
02=Defense 
03=Judge & Prosecutor 
04=Judge & Defense 
05=Judge, Pros, & Def 
06=Prosecutor & Defense 

. 07=Translator 
08=Judge & Ct Administrator 
09=Counsel Stated 
10=None 
11=Other 
99=.Missing Data 

OO=Judge 23 .. 
Ol=Prosecutor 
02=Defense 
03=Judge &Prosecutor 
04=Judge & Defense 

.05=Judge, Prosecutor, & Def 
06=Prosecutor & Defense 
07=Translator 
08=Judge & Ct Administrator 
09=Counsel Stated 
10=None 
11=Other 
99=Missing Data 

O=Yes 24 
l=No 
2=No, Def Attorney did 
3=No, Prosecutor stated 
4=No, Other did 
9=Missing Data 

OO=Judge 25 
Ol=Prosecutor 
02=Defense 
03=Judge & Prosecutor 
04=Judge & Defense 
05=Judge, Pros, & Def 
06=Prosecutor & Defense 
07=N/A 
08=Already adjudicated a 

habitual offender 
09=None 
lO=Other 
99=~Hssing Data 

··tt .. """ 51!;), A ¥:=:':':::.:-:':~::;c;;"+ . I •. ;;'"ll\i~;M'7::~,: '~~M1it±t~:;'¥:~~~~";,r.:o;..~r~~:'~·~~;i<';;~ r".~I:;;~'~'"':'~'~:-:-!*.~.:.;.~::.:::;:, 
if:r~>s:IOl:!Oi 

o 
Col. # Var. ~ 

55 25 

o 

56 26 

o 
57 27. 

58, 59 28 

e 
o 

o 

o 

o 

(); 

Description 

Collateral 
. consequences:, 

Maintain 
Innocence 

Refuse or Accept 

Total ·time elapsed 
in minutes 

Codes Ques. # 

O=Yes, Unspecified 26 
l=No 
2=No parole possible for years 
3=No option for probation--
4=Pts. on driver's license 
5=Record will show nunber 

of felony convictions 
6=Restitution 
7=Other 
9=l"zissing Data 

O=Yes 
l=No 
9=Missing Data 

O=Yes 
l=No 
9=Missing Data 

Actual number 

27 

·28 

30 

, ..... 4if4LI 
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1. JUlUSOICIIOO ~ 2 3 4' 5 6 ., 

2. TINE P?.cx:E:E:DING BEGl\.'l: _·-!../..!../).!.....:'.,_'!l_.)::..-____ _ 

,I~ 3f})T\,PE 0:- COURl': NISCENE.I1~;OR FELONY@ 
: ~ I "". /I 
; !Vr NANE 0:' JGr::GE:: _.s.L_' ""!O()f.:..'nl:.,;(!!.O...c.t.:..!".J;,Q:::'.&F~,!__ __________ _ 

5. TYPE 0: D.:.:c,NSe: OJCJNSEL: PO@ PRI NO~ UN. BCI,:ss 

6. CHA.~S TO ·I'1H!CH D.c:FENo.~'T PLED~ •. A: to M,1' 'IS;"" B. ________ _ C. _________________ _ ____________ E. _~ _____ , ___ __ 

7. SE'ITn;'G ro~ PRC.'CEEDING: A. 
B. 

8. NMtrnE: OF LITANY': ORAL ItIDIVIDCJ:!\L <:Q§. sWiol~ .. ~ RE:AD BY' p::.EEI,'m.lIu.'o"T SIGNED 1.!ONE 

9. :i\1iO REclTE:o C:O~ST~m:CW!L RIGal'S OF DEFENDA..'o"T: 0 PlPS D~' l-ltII. 

J. O~ THE FOT'...I..ONING c:o.\'STrrurIm~ RIQiTS·l·1ERE RECITED: ~ ~IPU:N 'S~~ 
"".7rATIQ', -::o-:t (SPECIF:1') '0"': ·/y".'j.:J:)'t't,.J,I~.~d:IL4'" JJ 11~"".t.\,J.., :h! !.~LU ,'I r-ruL 

. I ' '...-::"\: 'f4. .\ .. 'I 
; l. h1iO ASKED D~...-r IF HE: UNm:RSIOOD T"dE RIGHTS HE I'~ GIVnlG U?:& PROS DEF. b.TC>~ 

2. as IT r..-cm::o TaM' D~SE <Xltl~SEL EXPL.l\INE:O THE: D~'EN~'T'S RIGh'TS 'l'O HIS c::r.m."'l':.~ ~:.:: 
'. .' "j , .. ' 

\C'l'rJ..:\I, 'a~IS: , . . . 

:. "jiiO AS:{CjJ DE:FZND.l1.i.'n' IF HE: I~ PLF.'IDING GUlLT.l ~CACSE: HE: IS IN F;'.a . GJILTl@FCS DZE' :,m. ; 
, 

\ .. 
5. 

CdC I.5KED DEn':NIl.1Ili1I.' ADDI'l'ICNAL QUESTIONS REG:\!U)!NG THE: OFFENSE BEHAVIOR: J PRCS DE:F 

om THE: PR:lSEamJR SHa'l OR REPORt' SOME: OF T"riE 5rATE'S E"JIDENCE:: <!fFtJ NO . 

J. DID THE STJ\l'E PRODUCE M LEAST CNE l'lITNESS: . ~ @ o- r-lUL~':. 

. . :o;'lINGNi:-:5S A:. ... u VOUi~·lTA..lID!'ESS OF 'PLEA: /"J-' 
1. "fdO EY.EI~ THE OW!GES TO T"ciE CEFENDANl': ~ PROS DEIi' ],'C\'\E MOL 

.'" loJHO ASKED T"dE D~~"; IF HE: UNDE:!tS'roOD TEE t~ OF ;'riE: amRGE:S: (i)-pros :: 
I. 

I. 

" ;. 
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2. 22 years old. 
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White/ American/ U.S. o 
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Defendant's Race/Ethnic/Nationality 
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J\Jt 11: 30 P.M. police respond to a radio dispatch 
about an individual seen exiting the window of 
a house. The police apprehend the defendant one 
block from the house. Resident of the house 
reported that money and jewlery were taken. 
At the time of the apprehension the defendant 
had $207.50 in his pocklet. Also, jewelry was 
found in a bush three fE~et away from ,him. 
Entry to the house had been gained through 
an unlocked but closed window. ,A neighbor 
had called in the prowler report. 
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Defendant reports family centered activities~ 
and participation in local sports. He is member 
of a local league softball team. 

Defen~~nt'~ ~nte~e~t~ & Act~v~t~e~ , 

= 

':..:::;;;:::':'::::-':::';::~:!:;:'''l' .t~_. ____ .",.~.;~,,,,,,,,= __ ~,. "" .... "'" .... L., •• _"~. __ , __ "'-'. __ ~_ ,. ." ... -~~ .. -- .--~~--"--\ _ ... , ... _\ ' .~---.-.. ---""---,-.. -" . "-~-- .. -----"-."---.. ~, .. -~-.-,, .. -,,.---.,.~ 

III 

o 

.. --
0 

10 t, 

I 
J 

] 

1° 
1 

0 

o 

" 

. 

/ 

\ 
\ 

\ 

, . 
., 

1------~--.:.;..-.-~·--~------~-~ ___ ~, ...... _ .. o.I._~ __ ' .:...' .... '_ ..... 

6. Defendant is married with one child, age 3 
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7~ 
Normal intelligence, high school graduate, one 
year junior col.lege~ not currently in school. 

----- DefenQ~nt Intell~,9~n:.~ ... ~. Educ~t~on 
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Defendant is an employee of a local fast food 
restaurant. Has held this position for six 
months. Has had several prior positions since 
leaving school three years previously, none 
lon9~~r than six months. 

D~f~nd~ntt~ ~mpl~yment St~tus 
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9. None 
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None. There were no other individuals 
involved in this offense. 

CO-Defend~nts 
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12. Judge has reputation for severity in burglary 
of residence cases. he can be persuaded to 
go along with the sentence recommendation of 
the prosecutor. 

T1:'1al JUQ<]e's Reputation for Leniency 
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Conununi t.y sentiment against burglary is 
strong. However, this case has received 
no publicity or press coverage. 

Pub11c1ty/community Sentiment 
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14. Not an issue. 

~~opriety of Police Conduct Atter Arre$t 
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15. The police officers responding to the radio 

dispatch saw the defendant who matched the des
cription given of a young wh.ile male with red 
plaid trousers. Hewas a bloc,k away from the scene 
of the burglary. When he saw the police he 

I 
I 

made a motion. It appeared to the police that 
he was throwing sometning into a nearby bush. 
Wh7n the bush was checked the police found jewelry 
wh1ch was later positively identified as belonging 
to the the burglary victim. Also, the victim 
i-ndicates that two hundred dClllars (ten 10' sand 
20 5's) were stolen. The defendant was carr;ing 
$207.50 (ten lOIs, 21 5's and some change) at the 
time of ar~est. No fingerprints were found at the 
viotim's home. The neighbor reporting the prowler 
was not identified. 

L __ -,-..---_E-.v_idence -- Sub$·t~nce .of Availa.ble 
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The police officers responding to the radio dispatch 
stopped the defendant because he matched the general 
description on the radio dispatch (namely, a white 
male) 'and because he was one block from the scene 
of the burglary. Jewelry which was later positively 
identified by the victim as his was found in a bush 
three feet away from the place where the defendant 
was stopped by the police. The neighbor who reported 
the prowler could not be located in order to give 
an identification. The victim's house was checked 
for fingerprints but none matching the defendant's 
were found. The jewelry could not be subjected to 
fingerprint analysis. The viptim was unsure of 
the amount of money stolen. 

"'''',' 

" d 

" ;i 

Ii 
" Il I, 

11 



f; 

.--" 

.(: 

. (:. .. 

c 

t 

s.., 
). ",. 

l 
I 

\ 

... 

._-' ~-_ .. __ -&.----

This judge has a hard time keeping up with 
his docket. He is already over 50 cases 
behind and his docket is growing. 

Backlog of Docket of Judge to Whom Case is Assigned 
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Defendant was arrested in this case 28 days ago. 

[ 
Length of Time Since A~~est in Instant Offense 
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1. 
2. 
3. 
4. 
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6. 
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Probation 
Work-Release 
Vocational Rehabilitation Programs 
Military Service 
Psychi3tric/Family Counseling 
Diversion 
Restitution 

A1te~n~t~ve~ to ~nca~c~~~tion . _ ... , 
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19. 

Police. are generally opposed to plea bargaining. 
The arresting of.ficer thinks the defendant 
should get some time. 
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Defendant said he was walking on his way horne 
and that someone ran past him and threw something 
into a nearby bush. He sa.ys he won the money he 
had on him in a crap game with people he cannot 
identify. 
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on force for four 
the defendant first 

'j 

(1) Police Officer A has been 
months. He is the one who saw 
and who conducted the search. 
in any case at trial. 

He has not yet testified 

(2) Police Officer B has been on the force over seven 
years and has testified in numerous cases. 

(3) The burglary victim is a middle aged 't'lhite male 
who has never testified at trial before. He has no 
hesitancy about testifying and he can positively 
identify the jewelry. 

. 
(4) The neighbor who called in the prowler report 
refused to identify himself and could not be found 
for use as a witness. 
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22. The prosecutor is generally regarded as a 
good trial lawyer 
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The defense attorney is generally regarded as 
a good trial lawyer. 
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The junior prosecutor has had no prior contact 
with this ~ttorney. 

.:~1~tionsh1p Between Prosecutor & Defense Attotney 
..... --.... ~"""'-

.. 

,.' , ' 

,. 

, 
:', 

, (Ji 

o. 

() / 

, . 
o 

\ 

\ 

" 

, 
" , 

\ 

...... , .. ) ;: 

" .. ' . t'. 

, . 
~-'~ .. ~., 

The junior defense attorney had n() priQr C('I/:ltact 
with this prosecutor. 

Rel~t~onsh1p Between Prosecutor & Defense Attorney 
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Defendant could pay restitution. 

Ab11~tf of Defend~nt to Pay Restitut~~~ 
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(Burglary) 

You are a senior prosecutor and a junior prosecutor 
comes to you for advice about a plea negotiation he 
is involved with. 

The defendant is charged with burglary at night 
and is willing to plead for consideration. 

Assume" that the law in your jurisdiction provides 
that the penalty for burglary at night is up to 
alO-year maximum. Any sentence. less than 10 years, 
,including probation is legally permissible. 

The indictment/information has been filed. No motions 
have been filed. 'The case is scheduled for trial 
within two weeks. 
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(Burglary) 

You are a senior defense attorney and a junior defense 
attorney comes to you for adfice about a plea negotiation 
he is involved with. 

The defendant is charged wi~h burglary at night and 
is willing to plead for consideration. 

Assume tha the law in your jurisdiction provides that 
the penalty for burglary at night is up to a 10-year 
maximum. Any sentence less than 10 years, including 
probation is legally permissible. 

The indictment/information has been filed. No motions 
have been filed. The case is scheduled for trial 
within two weeks. 
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Victim is upset and feels the defendant should 
be "behind bars". 
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26. White male, 40, respected b~sinessman, no 
record, no prior victimizat~ons. 
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s. ' Arrests Dispositions. 
(1) 1 juvenile contact, Adjudicated "involWd" S years earlier 

(~) 1 juvenile contact, Adjudicated "not involved" 3 Years earlier 

(3) Burglazy 2 1/2 years 
earlier 

Dismissed 

(4) Burgl.az.y , 9 nonths earlier TD1sm:i.ssed 

(S) Burglazy, 8 rrcnths earlier (No enay on rap sheet) 

~utation : Police believe, through a reliable infonnant, he 
is responsible for several other burglaries.' They know he was 
in the neighborhood but can't prove he aided them. 

Defend~nt~~ P~io~ ~eco~d & Police ~eput~tion 
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Arrests 
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(1) I juvenile contact, 
7 years earlier 

(2) 1 juvenile contact 
5 years earlier 

(3) Shoplifting, 25 days 
before instant offense 

Dispositions 

No adjudication 

Adjudicated 
nNot involved" 

(No entry on rap 
sheet) 

Reputation: Arresting police officer in instant 
offense says defendant "hangs around 
with the wrong kind of people." 

Defendant' {$ P~~or. RecoX'd & Police Rp.nll+-AH t"I 
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He was on release on his CMll recognizance for a' 
shq>1ifting case which has since been ~. 

J?xetd.~ ;R.elea$e! ProbatiQIl/Paxole ~~t~ at 'l'iJre of Of~eIl$e 
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Defendant denies drug use but arresting officer 
says the crowd the defendant hangs around with is 
ninto hard drugs." Defendant was not on drugs 
at time of arrest. 
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33. 

Heterosexual. 
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Protestant - Baptist 
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36. None 

Pet~1ne~$ Qn Defendant 
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The victim was in the house and asleep at the 
time of the crime. No contact was made between 
the burglar and anyone in the house. There was no 
property damage to the house or its contents. 

,< 

.. ,;.. 



, ,.--

c 

c 

'C • 

I 

(I 

27. 

\ 

\. 
\ 

\ 

\ 

\ 

Released on own recognizance 

Defendant's Pretr1al Release & St~tus for th1s Bur9lar' 
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Lifelong resident in local community 
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