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.. ' . c'!llthqug9; Pf({a' q..>egoti~·tion has' many ,J de~d;~ions ,U'cdillmon;J.y tefers to '8 
reduction in, charge andlor: sentence f,'ecommendation' gllven in excHange,' for ~. _ 
guilty plea. ' l'h,e ac't~al opt;!ra'ti§n OTI\'this, :i.mportant pr6cedure fj! n~w ,~he;:sllb"'; 

"j}~ct",of'intens(~" ~eba~ce~ COIJcer\ns' over the faisn~?~L.apJ:L~frf;Q;t~yj~r'l:~~'i~~9t::Ri~a "'''C·"c~~~~ 
!i~g0t.Jati on,,,have;pr ompted 'an umber9 0 fpro posed· .ref,;q~ms ~ ";," In. .t~7 3, '.' .t~;e . National 

- ~1 

, ,~. 

Adv isory",Com'fnissioA'l' onCr.iminaJ:Ju~.ti(fe .' Stand'ard s and Goals caHed for . theel:i:1n-· 
~<~nC!tion~rplea,negofiation by,1'~78 •. ?In\\ccintras~,·· the. :American Bar~(#oc~ation 

.. ,~dvQcates;~Jt;!fQrm r,~th~rcthan~bplishmertt." ' ",: , .. < ." '. '. 
. ft", ,:' _ _ -:~, .. ," :": ,,'. <~ . ,; '_~" ' .. '~~l-O :: .•... : .' _.'~_~, : -""'r9}H': . "0 "_, .'. .,-'-? . ;;.~ ._~D .. ~., .. :. i" >, 7:.. , .. ~ .. :.;(! .~: 7\", ? .. ~.~':. :? ',~ " . "'; '\' ,~c,' • 

In;, . jl;l~,:y?,ii~tbtri~l'f;3' . t;'here~,(~p:l~a,ri:egQ~iationfsa2plied .·&t~ ~cat'V;.accoUQt9 f:6rc\~.i,,·'·· 
"~~" ~ tiluc~' "asv '9o"~percent>~6:f -ali d~ifnin2li ,co'nvio'tlons. Q~ Yet i the ,:)r'e~soi1S fot' its pr·€,v'a ..... ' .' 
,~" '~le~c'~are ,not £ tot'ally cle::n::~ It ha~ ~trEm' attrib~ed to sucp facttors as "t~e 
~=3kl press 'oJ" n'eavy caseloads, the' oppress:tveness of pretrial detention'~ th~ low 

c. "quality ,';~\;,\public' .def~nd~~s, the financi~i.inceritiy:s"orprivate a~tprneys,. and 
,th,e' 'fsr,.upJ.dl'tyof Judges.n ,[ lJ{{ecent emplrlcal stuches,ho;wever, ,P01Jl~ out the 
'difflcylty 1n assocJ.atil1g<thes~ factorswiththoeuse .. or pleahegotiation.: 

, , ' ".',. : '~: , .' , " . , " " "':' '-, . , ":,2· .: .' " . , ,.-r- ,-~ " , " 

Malcolm Feeley ,rorex,ample, hasp-ointed outthat;,historicai"'researchti hasicien-
t;ifie,d-" thELris~<~f spe,c'iali'zatlon~and professiorialj,~m in the adv,ersarial proc-

.' ~sas~f"possible cau;:;e.[2] .....,' ." ." '\1 " 
• __ • '" '," • ,.,,""_._C'_" .-

The"ea'~S~Of'~Plea negotiation:'~;ay be l.i'nknoWn,bi.ttone fact iSo certain, "Of' 
the thousands. and thousands of" people who are :'arrested<artd charged with crimes 
e'veryyear •. only .a tiny percentage"will'act~alrygoto;tr~aL "}?) Along' with a 
Variety of. types of <I~smissals'i:and diversions,. ple~cL negotiatto'rtaccounts for a 
.large, number of nontrial set~lem:ents • But· th~actual~point oforigtn is.,diffi .... 
"cult.tcr,pinpoint •. It emerged as ~asigtlPficantPartof the cAmerfcan criminal' 
ju:;;tlce system ;-3f4<.~r the eiv!f :Wa'r. By the beginning of the 20th century, plea.' 

;n~g,~ti~tionha(i,~~;ometP: d,;>min~nt m~,thQafo~.:resol ving,cas.es. [41 . And. i"despite . ' 
.. t~e pr'esent qe~t~ioversy,ltlS!) hkely" to conhnue ,for' s,ometllne.;" .:' 

o .. '. l,~'-,.,,'" " . . ," .;." " . " 

:~ ...... ~." prQPOneritsd~~the . use ,of'Plea'hegot.iationfor a}'''~ariety'' ofre'asons •. 
Among these . is the belief that the courts would face atremendofi.lsburdenof 
additionalc~ses,ifplea'negotiationwere eliminated •. AI'though a dfrect link, 

. bet~eeri"cas,eloa(faii(r-plea n,egotiation has .. not been ''Substantiated" many support 
its operation for thisreasq,n alone." ,tnSantabello v.NewYork404 U.S. 257. 

~ . 

. \1 

[1] Law. & Societ.Y'Review. v •. 23', n.:, 2. Special !ssueon P~ea Bar~ain;i..n~'.'Wiriter 
1,979,. . R." L. AbeI,' Ed~( ~ee entrY no. 1) pp. '200:"'20/1. 

, " .' I;' " " - . " ';,' 

-::,c' .. ; 
.' [~1 Law&'SoCietyHeview, pp .200~2Q1. 

.,'... ", c" , ), . ,'I 
',/ 

[31' PJ~a~Bargaining In'' the J;.ight of· Archival Data: AStudyot;, Alameda County, 
Califorhia;,,~rbyC~Jf,Halve~'sonet al. (see entry no. 171p.1 •. 
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.' .. :,,'F(~ , .. '. . .," " .': 't";"" ., i· n·· ... ; \ ~. Il, 
I (1971' h the';, Mnited state.sSuprenie. CQut' ,sanctbned ,the [, US4S!of plea~egot:LatJ.oli 

'~wh~n Glli~f"Jt1stice., Burger:C\ '~ir{w~~ ting for;,t~e'::niajOrit!y~;:i;SSt.l~O the :(If~llowing) . 
~:n~atement: " (, 'I, . -, _ (' ,,' _ 1" '. " '(J~ 

,cO - " (;~' ,,'.;' ..... ,: ";0 .' ~\' , 

'K.."Plea~;barii;\tn;ing".~~. t;s,"an ~ ~ssentrial'cco~pqn~ntdr tie ad,i'i:tnis~~/{iti~ot 'I ;; 

Jlfstice; .p"operlYadministered;~ 'itistobeencoUfageQ" .. ' ." !~tiverY«Qrintl,nal, 
charge weresubj:ect~~;,tOi.' a~till:"~cale trial;>,t~\~st~tesandthe .,.Federate 

I Government : would. ;-need~o,tnultiplybymaiiY timestheonumber,'bf" jlldg'esand 
court f'acilitip,s. ' . .,. ,',' "," .'IS.;""., '. . 

. ~ . ;--0· ~:;~ r.1 .;j'...$ -a·t,' 

,Bo~ponepts "qfplea_('tle£o,ti~:~~n ofteg say,th:atit, runs Qoun~et;,""to the very 
" idea,+$" ,of ~the iUnertC'C:fn '.' systemo,f •. justice ~ , -'The'y a"tglJe th&t" the i?ggr~ssive 
. _!~t.i .. 09. ~.:, .,O.f .•. ".'ie.,'. alo .... us .. prps~.·~.:c .. tl'~·o.r.s. '.s. ~ek~ng.'.\tg 'b. i;.c::.~.St~f.t.r. t.h{~i ... r .. con.v. ".1.:. n(ti.on .. r.,~t .. ~7' coe,1o.~<"-c 
" many Cl'eifepd$?<pts 'ln~D ,?ccepti'll~ ,<~,'gu~.ltypi1le? :: Th~yc()ntendJ;ha~ manl{, ,,1nno)1/' ~~, 

i,J'1dt-Yi,du?J s,",p,r~1\q<;,g\M~~y:~ "~f} .ofj;eb;s.es>,.'[or t ,Vlh-i~lj '~tl€y ;;:tre,.: .nPt ", repponSi\,;:z..;r'-;:-:- " 
,~ ~, 0'.· ... , . (I .... .. II. .. . . (:j . ·0·· . ~ .. 1 '-: '. :-'1 *. .. -<: '. ., '. •. .' ~~,,".. . ~: \\ .".. ·c· -(, .0 . . .. II :. .: 

pr'ima)"~;t:Y;beda1:lse\~,q\f:stflty~la:'.,ia't~PJ~l)~XR;.\ji"tbrea1E~;;,"'~q~,iJt2o:~)'i:<ii.it'l~~·'ttle;n~ [ifor: '~.' ,more ;, 
Serious:- cljiroe.: ,andpotentially~>a:,')m6te;'~s~ere:. ,pun~Shnlent!."" ':4pri.J;tier \~fig\~nl~nt".'7' o .. 

points,: t6t~e:unfaH·. naturwofsen~e:hc~ng,,:ul1d~r .' a,; negqt'iated,;,pl!eCi!:,' I ,;'t1\?i-;Y~ .' .. ' 
believe that tljose whopl,e~dHguil ty receiv~le~,ient:setlt.e:nc~s,\whB}~,-those,. who i #_ 
exercise their Consti'\;utional' righttptrial sub;sequently re~1vestifter ,sen ... '·F· . 

"tenees. ," " . .' /1', . ", J . , 

, oaus~es~~,~tr;ci:r::i~~1~n~Oh~';r~m;i:::~~ai~~~n:::;'::~ .,. °il~~~:; n~~oti:.e;Oto~U'~_ •• , ..•. ' 
1 . .. . . , . .. .." . . ,. • ,IJ. '~'.I-

(Texas), . and WaYI;le County (Michigan) hav"ebanneJ~the use of plea negohat~on." <I . 

. ,Other juriscfictions, . such 'as Dade County~,,(FIoridar~'-'h~v~=expe,timentedwit-hthe 
,,) . U8~ of st,ructured conferences" wher~iall p~rtiesconcerl)ed"arepresMent during 

all l)egotiations." " . ,. . .." 0 •. . ... v = .'~'.. .. 

Tpisbibliography .,c6mpiled from the NCJRS<ocollec.tion, foct.lsesat;teni;ion on" .'~ 
,the . issues surrounctinijpJ.eaonegotiatiorr~·c.oW'!lile; nqt_.dtef~nitive{ itts a. guide 

~~===.;f~or interested p'i'o!essil?nals. arid, the generalpubl$btd~opic~).l;ltet:ature,. " 'The .' 
,1/ ,~it:atiQ,n~ ar-e presented .in five chapters':. C't' " 

,. '.~:-~_ " . . 'Ii' 0.' Overview -.~~~~.(" " ',0 ", 

.,<~ ~'i . 

ii' 

""~~~ \. ':"r' 

This section iqpludesa '~epresentative selection. of a~~tractsthrratprovide 
a general discussion of tuehist'orical and th¢,dretical,' p:erspeGsi ves of. plea" 

~"', negotiation and its .advarttMesand disadVEl~ifies. .' \'>"'" .• , .~ 

• !he iNGltureof. Plea Negotiation .(1' . 

• 

. :5>;-

(,The methodS"'ofoperat10n and the structure bfplea bargaining al-e deseri'bed 
~n th.is chapter. 

Elimitlating Plea Negotiation 
. 0 ~ 

This'chapte~p.resents 'argY!llent'sand']5rbposaJ,s, for,elimina'tingpJ,ea negobi:" 
f3tionand ~sP07'ts on distdcts wi)ere, plea negot;albn 'has been ellmini!ted." 

.e .. ')l ~~~.... 

" . . .-......;.~ 
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.. ' Re~;truct~ring . Negptiatlron"d!' '. c 

".' ~, \ \ ~ " , ,.' . 

Argu!l!en~~ ':!'Ind :Plani. for;"restructuring.plea fiegot~,atiori. ,ih~lU4lJlg,al t~rcna- ' 
ti ve5' ;now.in,practice.~rereviewed in thiS. section.' . "", 
l' 'O'I~ ." ,~~ .. r.-.!? : () 0 . - .. . .!= • " 0: 

~g;lI.!~~ •• n~~ea:r~~ ,RUleS • '., .0 /,(.,; . 

C~a~e, coinn!entJll'i~s .on ~ major constituJ~:iona~ questions and diScussions 
Federal.:ruleSc.'S"overni:ng ,plea negotiati'6n ''appear !'in this.: secU:c;m. 

'.' . I). ...•. ..:." .' ",e, ,\ 
I, 

Of 

• ApPendiX Ao c.~> .. fc .'.~ I) ~. ~. 
>~. '.':~::/(~ 0: ',' 

C~s~ Suinmar:te:~,: .. , '."'.,J' co " " 

, ~. if~~~~;"i'i'i'~~~~;';ct~~J~';~~;i~:i~~;;i~;1~1i;{$l~;~~~'~pi~~;;li,f~~i;~: 
I " .ItibYr";upp1.ement -the dlscu~.sion ~Ji Ch,spterV. . J, <{'>,-"'l ~~ .. " ,,'" ' 

Q./i,. ,,#.() , ~~ C",' .0 C~,: , '1,' 

A . di' 'b ,0' .' Q 

C' ,ppeh;x/fE.." 
'. I'~. . ._ ~ __ ;!): .. ' " ". "'~! 

0", Repfint'c::;of' Federal, Rule ':;1" ! 1, 

" .. ' >;/ l: 

'Ar'eprintof ',the ~i:td~r'al rUlesg6v~r~:tng the'Opl~a negotiation .. P!,OCE;!SS 

i sproy ided~, 
-

In!~:0m~iO~' about how to . obtain these documJritsmay be found f on ,page Lx. 
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/h.'~r;~~. its origin through EnglisJaw to {ts present use.~"ctawP1:P~".c,C-'~~ "'c~~,Ce"~'",,,,,,,~~,c ;t~s.spr con'ci~des, the J.>ane'l b~, outl1n~rg the~ tr~esu~!0~-;-Y((ci~ 
fqndeclby LEAA'~md,th~'~t{~t10nallnstituj;;~f-~E;nforcement and Criin1~ ~ 

, >naiJt.tstlc(!'{;~'llie~~:,ex~~~a!'VclrfetY In thepraC;~ice~~ar"':: ; 
",' ::,:;",:g;l~~~;~t!'t11e~ountry~ he notes. ( Author;.abstr,act lliodifie<f~'=--~~~ 

~~~,f~~;~C:~~.i,'J .. MQ~BI~N; andH:CUilN.r~(;HAM." l>1eaBarg~h~tig:' '," 
t ~"'tice., "Criminology, v .14,n'; 1:55::"6,4". 'May 1976. 

, , 

;\.:';: 

,=,==,c~;~~';,~, "a:;"review,Qftheliteratureonpleaneg()tiati"onsis presented, ~n which. ' 
" "the>author\~ ".examine ",the ,h~ story ,operations", and; eff~cts , of 'pl¢'a" bar-

,,;" ''''''\ ,:'gaill~ng,anp~o!.l~lxne.severalsuggested reforn1s, 'of this procedure. , A 
;~:-~~~~hi.stpJ:;c,al Overview oCr theple~bargaining proc~ss through the, past :few 

dehturle'g'is 'presented., The aavantagesand disadvantages of the use of 
().\~the legalrrie6panism are giyen. " .. ,A research proj~ct conducteain Pima 

'CountYeAriz~~\covel'ing 500 convicted persons who hadc:::been:involved 'in 
,PleallaFgaining\ isdescdbed, and tHe findingsdndicatethatthe major-
ityof individU~ISinclllded in the study willingly accepted ,the concept 

I' a~d tel t tha~~~epr~ctice Shou1~'ct, not ?e dlscont,inu'ed. A !"ecommenda- ~,~,~<-
\tion r()rmodlf1.(?atiQr~ of the process lspresented \,Vbioh, statesthat-;-' " 
~.cases should ,be \reviewed' for plea barga~n~nc&cpy>a~.lndependent agency , " 
"~,.apar~ from. th~CQlurt and prosec. u.tor •. , ,;1h. ls"Woul.d . en.sur.,e tha.tth. ein.d1- . I,' 
J .. vidual was aware . that he was abrogatlng his nghts of appeal t thereby, 
Jel;i!!linating''c,anyfurther investigation of his case. (Author abstract) 

.".- ".- "" 

,7.BASHARA,G. N., Jr .... md S.C. GARDNER. Plea Bargaining: A Useful, Tool in 
the 'Criminal JUs.tice Process. " In' Criminal Justice Issues:' Prompt .. :-.-~-,~,. '.- -" , 

Trial. Detroit, Ci ti :tens Research Council of Michigan, 1978.10 p. 
, , c' ' ' .( NCJ 50091) 

P..~ea Mrgaining is examined as one way of haridlingthe large volume of - ~, criminal' tlaseloads,asacost-effectiveprocess" and as a technique 
forass'uring fairness in court trials • The ,plea bargain includes both 
charge bargai1'l1ngandsentencebargaining • ,Plea bargaini,ngis def.ined ii' 
as thepr'6cesswherebyJ;he defendant 'agrees, ,to plead guilty. or no con;" 1 

~ ,test' ,as part of an, agreement with the court or prosecutor~The ,usual 
,effect Of<~UChanagreement 1sthat triaf'1\1=1 aV9ided 'and the defen-

.,~~~ ,llant' ,s p~entlal,:pu.n~shment·maybe fixed~fl.hincertain boundartesor 
\<""\;"" ,,~c, agreed '. up~i~nSpec1.f.iCity. Charge]bar~ainlng opchurs whern the ded' fend~ 

'" ' . darit ~aives his;'orherrightto ,stano trial in, exc, ange ora ,rt':! uce 
. ~ " ~ha)"!ge~'Se~tenceb,~r,gain~ngocc.t.li"swhen the prosecutor agrees to sttp­

~~"uI~teto.or rec?ml1\~nd a particular.s:~~e~ce to, the court;in exchange 
~or apleabf:gullty~ ·.'If Plea,,,bargallung 1.S. properly p!,actlqed, a bar­
~aine~ plea sho~ld accurately reflect the poi~:' ~t wq1.ch expectations 
o~he prosecutor and the def~ndant intersect "and-, ~he_ sentence or 

j. Oha. r. ~~.'~?~U.ld .. "ber~duce~. pro.por,t;io .... a ... tel., ytothe prob.abi.lity. of 'con\'cJ~ ...... _ 
", tion,~;~~ea " barga~ning ,qanelim~nate. the costs of trial and makes, tt\e ... 

"':/<~'~\"\,,,"':' :',' "'" '," 

",7 
" ,'\ 

,~".,., 

"". ',. :' 

... ~.' 



B.UCKLE, S.R. an~i.~ G>BUCKLE~Bargai1'ling for Justice: Case~isPosition' 
"and ;,Reform in the" Criminal' Courts .~New York, P!7seg,er Publishers ,~.1977;.·· 
"18 Bl;? . . .'., '." ". {~CJ 5''0817>' 

. , "c ~ j' '1-' 

""/i This" text relates to the administration 
of criminal' justice and'refoFJ1l~ of the bargainihgsystem. .· .. A case ,study .. " " 

, . entitled "Bargaining for Justice"is presented. ' Defend;:tnts: : who:'enter 
;~'-~-~~~~~~-~~~--'_,;:~~":;pleascifguil ty ,areproc~ssed 'wi thouttrial, and i tis assUmedgener~ 
i, " " •.•. ', .'anY'4iha~-t1Jey forgo trial in ,exchange for special considerati()ns~ifrom 

. -,>. 
1.\ ... 

<r:. " 

. ,. thecourt.~ui1.~t.y.,.~,!>).eas,. however; can ,al!~o, be ,indicatdrs ,of Qtl1er 
transactions betweent1le'-=det:~l!~ant, and the (;ourt; t.he defendant merely 
ciano insist that he ,is gui1ty.:-'De'scr'"--~litions of pleab,!irO~q1ning: and, tpe 
debate that' has stirrounded"ft~andsome~~~QPo'~als for,1'ts'"1Plcdificatiol1 '. 
are presented. ..' In eachocase ,thepurpose 'irt~he<Jex1; is .to . pur-s~ethe 

. assumptions of those whb examine plea,., ba~gaining-)l1d,,",J20 determlnew,py; 
bargaining' in<cour-,ts is 'V,iewed as raspcial . problem -and"",,- not,as;j2{'o 

'.: .' 

·,routine. social fUliction as it is in, other. ,areas oflif~~,"-~Th~tcase 
~studyindiClatt:s' tl;lat bargaining' exists '~J?the court,s, not orilYi~'t,}1~' , ," 
form of classic plea, bargaining ,. but als~asa mode. or ip.teraction' -'~"'---.!l;;~_ ". 

,' .. among the court, personnel. ,Bargaining shapes the, .spcia1.qrga1l1zati0tl ...... ~-'-;~ 
"of the courts at' two lev.els:.. . ( 1) the .···trajectoryc, of· eaq;h . case 'is 

. ,'. .. , .•.. .. " . " '-..;.J . , . '-~,\ . 

largelydet~rmi.nedb'y a series of bargains among several cOurt person";', 
'. nel ~eachbargain being, affea..ted ,by prior' bargains ii'nd .inturn.aft'ect-''' '. 
{ng future .negotlatlons,;and (2)' bargairi.ing as .. a·. syst~ilI ... 0(# h1,1mar( 
interchange ..... oreates ." the mil.ieu· of· the. court by: 'settirig 'vall.J~S that 
infor~ t,he~';ch0'10'es (,;,of , .... par'e~cipants '}n 'bar.gainingw). det;erniin,~ . the 
rewards a~d sanctions' that can be imposed on .·courtoffioials t .provide " • \lj . 

. the court 'with the,meap:s of accomplishing "its ends~' and,;allo~ part~ci- ".' 
pilOts 1;.0 stfuctureth~ir·time ,and allocate resourc'es. ~.' Most reforms 
based on direct ,regtilations'1gnoresome critical'. 'forms of bar-gaining 
which affect plea .bargains and impOrtant partic~pantsinthe process'~ 

. Effective reform of· the . Courts and the bargabdng system must . take 
into' account the full. me~nii1g of', bargaining for the c,ourt·' Qommuni ty.' , . 

. . ·,.~r· ',"" , .. 
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.' '. . .... ...'.i:... .. .. 1)'.. . ',,' .... .. '. ' ..... 

,are~uggested .to •. hell(ie~lize.;.ad'ue·pr~o.ce~s q(p~ea<bar'" p 

.gaining:' ... (.l) .. ···make··lJ~rgaillirig~mQre ·.equita~J.~ .•. ·by/se~tin.g:'g\'·Qun.4~rqles;·· . 

. (2) . increase. bur,;eaucratic"auth(>~itywithin·thecoutts;ror· mond:toring Q 

tl1e bay.ga4,fri;}ng'~h)ces~; (J);, develop the role · ... of .. therned ical'andreha~ 
;bfiita~(~rl;.comri1unfty.'~nbargaiJ1ing).(4)<:)<pfomotediSCussion.of'cpleasip ..... ·. 
()p~nc9prt;~l5 )~et~in ithe",~dver.sa17,ial, due pz:o&ess t.rial,;arici (6) 

o:,create<a systemofappe?lJ. from a plea. .'. 
. '" , ':':>'~~·'("n." .. :1 "'~." ," " 

.,<1, 

,':,:.. " q (r', 

l;~'::;~ -

"CLEARY, J ~ J~' 'Plea"Nego£i~\:':i6~'and' Its Effects on2:s~tntehcil1'g~Federal,Barc 
"'journal,' N .~7.~.n.<")~:;q¥:i75'.'" Winter:197B.'I\ .'. I, '0. ", (NC.r 50805) . 

;, .'--'\),;5 :~'\i;,~ .. ' . v,;" . '. ,..... ' .. ' .' ...... .'. . Co 

. The: fmp~otot;\plea\negotiation'Qot!1eFedera~ . criminal just:l;ce system 
)s a:i1?esseci.,.with'atten~}iOn,glvehtotheconstitutiOri,~l basis, proce;'" 
.·d\~re~. :!3nq'm~cha~ics .. 01" ,Thl"eabargaini,.ngandto ·.·exi.sting sentencing 
alternatives..rcllowing \'an overview of the roles pla'ye,d :by" the. .' 

.. ",de(enfje, ,phosecut1on. and. judiciary 'in <plea ,,' negotiations,' su.preme .. · 
·Courti·decisiol1~=cmd. Fed'eral rule's~rec1tedtohighlightthe .CQristi~u-:­
tl()n~l,,:'bal?:i:~and~heapplica,b~eFeder.alproced~r~s regard~ngplea w~go:- . 
tiat1ons.Theactual mechan1cs;ofpl~,abargalnlng ar~ <d1scussed t9"such 
as the entry i'pf a guilty plea to·a· dffferellt' offense carrying. Ie.ssel" 
penalty provisions b4t not'considered a lesser inclusive' de fen s,e( e. g.,. . 

. a defendant charged 0~ith mailtpeft ple,adsguiltyto (obstructing the .. 
mail) •. ". The· 'broad range of dt,spositioo "and sentencing a1 ternati v.es 
whic~ .. tn:i.gh~ be considered" dudng,' pl¢a negotiati<>ns \:includ~pt;evention 

•. ofthe'Ofi~ing of thecomplaint<or charge, informql deferred prosecu':" "., 
'tton; formal de.fer,red ,pr:;oseqution, formal or informaldeferhedprose-:­
oution with a guilty plea, deferredsentenqil1g,and .expungementof . 

<records, judgrne'nt hold, fines J' probation, split sentence ,com!TIitment 
"-for presentence stlidy, sentence orl "year or less, "B" t:J1jmberseri

C

t¢nce' G;· 
·i>arolerele.ase with no minimum time served for a defendant . sentenced 
,''to a .. terfil. exceedihg. , 'year, .~generaJ, parol<:!. provi~ions, statutory; 
. good time, .. the Youth Corrections Act, the Narcotics Addicit Rehabtlita­
tion.Act, tneyFeder(31 Juvenile Delil'lquenqyAct, and. such~'sl'ec'ial con-
siderations· as presentencecred it ," . 'Special paro'le.· terms ,motions .. J.o 

~.~ .. ' . reduce~and consecutive or concurrent sentences also are a possi,pility •... , 
.. c:~"~~'--'"~.< .... ,....proPOSeti,~F~cferalF ~ri~inal,code sentencins pr~Visions "8

i
rl:l the evalua-, 

G ":-"<~-' ti(n}, .by.parti;q.ipating. 90tlnsel • .of ~hepros,ana cons o~:ftndividua,l. plea' 
-<~;;_neg6tlatlons.are consld~l"ed •.. '. ~t ... 1S ar,gued . that wh1le' the propo'sed' 

. ;.,. (1 

-r;e'f~n~m,§_ would c9ntrol"!~udge; s· discretion. that Of the prosecutors~in 
. thecl1argi:ng~J)rocess.would .remainunbridl,eCl.· riis concluded that plea . 
barg$iningis<an~vil process whicihmustbetolerated in orde,rto <avoid 
a breakdown ".in a' Qrimiflal Jtfstice .. system incapable . .of handling the. 
casenow thabwould result ir more than 15i>ercentof .. all Federal caSeS 
went to tria-I. "References are rootnotEld. IJ.· .. ' ..'; 

, {}" 

[',,-

jJ ," 

,/! 

ty .• 



", .' , 

(0'. 

-"," 

.~ 

: .0 ... 

(J" 

q ·9 

C :::t " ':::, 

. ,~. 

)/ 

" ." 
10 

\~ . 

-"'1"'" 



'\\. 12. 

9,. 

~' .. ' 

• J. ~; "!-
~. , , 

. '.·.~.,ir~j '). 

'~,' 

p.:-.,', .' 

p. 

... 
. "'; 

" I! 

'!J ~ 

in El1'g{aridllndk~riCa: Aioei-ilh 'Bar­
Justice. "J?urna~oJpsQychiatry,:".aridL_aW!" .,~ .:";'3,," 

Vlinte;.197S.f.' !"pi ........ "":,,.;.(NCJ'B6711 ) 

.•. Thisartic}e·. traces't;he ~r.elati~rtstli~tb'~ik~en gu:iltY",pJ.ea/and.$en~" 
tending, . demonstrating the effect of" plea; bargaining(mth¥~ relation-, 
sh~p. .' The. mean±ngattriQute.d .to'"'the'underlying requirement that 

.. n~~otiatedand\Jnhegotiateci.,gLlilty,pleasl be.·'vdhmtar;:Y'is,invest,igated" 
aridthe~iffer~rg,att:i.tud.esof the .Engl~f3harid Americanb6~rtf3 'to~tfjis 
r~9uir:ementanfc8rripared • ,The . sqOpeof\:plea.,bargainingprac,tice,s 'in, 
both :theEngl:i!shand'Americanlegal',~Y~tems is' qontrasted and ;evalu- . 

. ated.. . (Author abstract'modified) :,' Ii .~ ." .' '4' . ,- . I 

DOD,GE, ·.D.' C~, .. ' Plea f3argaini,'ng' stateCo&rt Journal. v'. '2, 
ri.4:13-18, 38..;.40.,Fan1978~}. MICROFICHE (NCJ 52164) '''= 

'," ,- , •.... ~i·.-.: .. _: .\,' '~. .... : ..... G. y~ . ..... " -..... > . ,_ :. ."' '", ", ;,. ,'. " .... . 
Myths' surrounding I~lea bar~aining. areexamin~d. the actual operation " 

. ,.of. thesys~emise~Plored" and some sugge::;tionsare inadeforreform. 
··.It. isconciudedthat some fopm ·ofpleabargainingis inevit'able. . BOth .' 
sides of the argument that plea. bargaining. is Tesortedto by overworked 
; court::;, is . fpundGtobeinvalid.The number, of caseos' settlecfthrough 
negotiatea;, pleas bear:no 'relatiol}ship to .,the size" or 'work'1oads oJf 

,courts. . Instead, iti'S" a . fun9tion6f the qrrestand indictmentpi"oc-
es~~' It'. ~ssuggested tha~€opponents of plea. ~b~rgairiingas$umethat,the 
cr1~echarge'd,was .commi tteq ,that :the •.• proofJn~cessary for trial.' exists,· '. 
that,·theevidenceislegallyadmissible; that the (inderof fact will , 

b .. : .. p\.rr .. ··su .. ad.e.d : .• ' .ail.'d,t. h .. at.";."t.:.h. e, ac. t.u.al"p~n:L.·shrn.e .. n~f ... or.' a .. ',. m .. 'o.'re ..• s.e. ~iO.· .. U~., ... cllar .. ge, .wlll \,e greater than that, for,q lesser • ,None of these aSSurnp;tlons are 
necessarHY,true. ',Examination of actual caseS CJShO~1I3, t.hstcases most 

.. lik'ely,toberiegotiated' are"thos~~"With weak .. eVidence; rel~?tart w;i;t-· 
, nesseSj and dubious. chances for'sLtccessfulproseclltfon.SiDce charges., 
oanbe reduced,but, not i'n8~ea'~e(j.without E1dQitj,onalpaperworkt~',oyer"'" 
booking'fis'commort ~ U1es~ prdcedures ar::e c6nsideredan i.nvitationto 
plea bargaining. Tables show the. pe,tcentages ()f(}asesn.~gotiatedin 
sevenc±tles .;'Th~ relationship" between plea bargain rates and trial 

" ratesis,:examined~'ahd itfsco.nc1u'ded that plea barga~nins.,doescnbt 
necessar±ly . .redUqe~otal~trialrates.Pleapargainingis considered 
tabe\linev~table i?the justic:;~syst~m 'asccurrent,}.y . structured • 
However,plea bargalnlng needs. to be reformed :byel3tabhs,hlng . clear. 
guideline13', reducing ,;overbooking, and ,making r~al:istic . early case 
assessments.. Refe'rences areincl uded.' 
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.. ... ....?'i\~\·L/> i.j •.••. c.' . "; . 
'. .C"perspecti'le~",.~on~,g~!eai.~argaining~.;J .'IriTask~ forqe > Report;,f' The 

... '.~.' ' .. ,.C6u:t~i;~ :~a~h~ngt;on <'ti ~~Presj)q~n¥'t Se .. Gommisst-0n ~ ,Ol'l ~~~wY ~nfo~o,~me~t~ Clnd 
'0.·.· (:.' Adm~111str:'attono,f)Ju;st-lce,.d19Q7~ 1-2 P.··",-44U:CROFleHE . '·t.NCJ.l.4624:),$~~) 

. ~:" De~'~;:Ptiori:.9i_1;,~e: n~~~~i~ted)1~~'."~ •• '~1~cJ~si6n' .. ·0'f·.~~ministyr'~tiV~ con~', '~". 
' .. :'.~ si1tetati9ns;:. agd~thev~'riQu;S"legClJ. is~iles;~a'~I~octat¢d,),with::)th~°l'rac~.iq~ 

~ .. '. . 

'., are <?gi;ven.Th'EF,au.thcm,; Q\ltlines .. :~h,re~comm9ri motive~for 'pargain-ing~=~_> ci)~ 
-' 'he ld· by ,def~nd~ntsrO, (;1). ,·t:hey '. s~eJ{: ~Eiss~ .s;~ri9IJs:or·fe~{!r;i .... char'ges)thdh 
l::J· ' '. - . . .. . . ,\. ......... ,. . .'. ... . . '. . . 
"cthan'~Orig~pal):;y;; present,ed 'inretllr:n\',f6r'th~lrguiltY'plea'jl) (2) they .. 

'. mayoffe)·.]).~~~_:, plead- gtil1t,i:; to. a-:ce)~tatrt:,:<iffen~e °to . maximize. judge 
... ' '. ~" -~~' •. - ..•. " '.,.-"." ...... ~ .... V -'·:.,.·r·.··:.· '\)'-- ....... t\; (~ If 

, sentencin~ ·dlSCr:et:J.Ol'1')i:where~;mandat'ory{gsen.tence, . \iould aiJcontpany 
··conv:ictionon, . .the '6r'iginafgcounts~' t'3L· the.detendant lhaydesir~·· to. . 

; piecact .' guiJ;ty > toan/al te)~native",;o.ffen~B ;Wh~n:"a conV',ict'~orP;,on the; 
I. ir,' , . . -'. . ~,'. , . , .' . . . .; . .' '.. r.· .. . (, . .~, . . (r _' .... ~ .., .'. 

·-original. charge :W9uld, be~'.a¢90mpal'!.,i~d :,by,,:"iJnde~,~r~)ble,." repj:1~n~nt 001-,' @ 

lateral. i asp~cts:" ~s:';trf':seit0crirrie$~,. TH~se' changes~ in tlie.: conviction c 

.. label raise serious prob1-~ms ,.f:'6~"the, cririlllrial. 'Justice ;system~' P;r6c~~ 
dth':ally, ,,;fpack roorn tf '.' .disrcu~sfo~l' and "bardgair'i' f?~ssiqtrslea\Te no record, " • 

· •• cOlllplicatihE? th~, jpb <Of b6rrectloiralauth~~;itie$ ail~<;othe-rs .whoo, ,enter 
, ==tp,e=-;prpc.ess . at,;, laterlS;~g~~r.',~Qreove:J;tI 'prd~e~utor:s,and ':d~fend;ants 

may.' represent ,,~n:-y ~,th~,;Lt~·. narr;ow .', selt;r~~ntere~ts, '. the" o'P!"osecutor "~'" 
.' deSl're for a., CO~lVlctlonlland.the., defendant ~,IS deSH'eto. get. C?ff loJi,th as 
,,1,ftt't~.'aS"ijosSible.,' .Corisequentll'." the .. putl',i:icinterestisVl~£t'ui1P~~::" 
tected •. The system bears a risk, to ~n unkrlown 'extent,';, tha}:l inn;oc(fi1t 

. (fefendantsr(ay '. plead guilty, it;hat'~.negoti(Jtibns revolvJ;ng around., "how 
'. many ~ears a plea ,is worth": :maY o 5ubvert ,any" reliapil:itative,~t;lnte'ncing 
;'goa~s;~, that "factual fl'lforma~tpn .yelatingto the,individual charact.eris­
·ticsI \apd"needs of "a particular 'defendant . wil1.r'lever be. develoR~dc,a""d 
.~hata .. feelingthat,a'SEmse of PUfPbselesiness. arid ,lack o.f con~rQlmay 

pel(,.VCide the ehtiresys'tem • Plea· bargattrling does serve i1umerou.s use,ful . 
~cenqs.;;...:a.d~in.iS.tr~ti ve buraem:$ ,lre~ eased~. Triai~r1.b~come . wore in~ariin~ful, 
". fQ.rth~se, aefendCi,gts Whc~s:. cas~s .contaln ,r~.al ~~~p'ute(,~,or .. r~alse~lOus; . 

legal'lssues and w.no lltlgate the,sequestlotIS. at trlal. Bargaln~ng - . 
furnishes - a means· 'to, mitigate • the ""harshness ,ofasyst.emt.hath~rborS 
oc.casion'al' inequities/'It af'f'ortls _thedJ\\~ndant "some~participation in 
an,d . cO,ntrol over the process'(Jf his, ,adjudlcatfon·ahd,;sente.ncing. ~h.e 0 

liIuthor . counters several often heard criticismsof.'fheplCactice 'of 1bar-~' 
gaining., ,Heconterd's that·' tne ris~ that 'innocent defendants'.;:wili '" 

~ ~. . 
11 0 , plead guilty, while' ofobvious,qoncern, iscompar"able,t~~ the anxiet'Y 

:,'i' . t!1at accontpani_e~, trials, "which ,do not always, result in truthful. or 
'. aqcutate ;verd'icts~ In~ some respects, adjudication by "bargaining may'" 
. ",-"be mOf'>e ra.tiqnal ~ha-n by trial":~a" jury. is. orten left (fJlJt'h the 

'. extreme , ... alternati ves .... of 'guilt or i~)locenCl~' . -'11 th l1QrO~1YvTor: .inter~ . 
. ' mediate' jUdgment. . Barga,ihing., . however, le~v:es ,bothprdlsecution·. and 

.; defense withotherviaole options~: " A ma.jor, critici'sm of .plea patgain­
ing .is' its ,1ackofNislpili'ty.,Profe$sor ,Eriker.arguesthatwnHe· the 

. process is indeed less visible to ,the' publ~'C] ahd"law professors, it··is} 
. more vi.sible to ,the. paJ'!ttesmostdirectly ;In''dlved~nd . affected..;-the' 

defendant ,anqCfeferise 6;"9unsel, •. ' ~hoare able" to partict'pate, inbothth~" 
." adjudication and Sentencing phases. 'The. bargain,' consequetltly., may ,;l:>er 

.• 0 100ked~t an attempt by ~he dJrer'ldapt"t~ireservehiSdignityby 
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1\ ....> .......•. ,-; ....... . 
finding.a r'OI~fOr·hirosel~oJton. penQ~ci' 
'logic.ally, (':irreleyan't¢r i ter ia~, \On>the .... ~'ssu~,6f vOltintarihe~s'~ sivil'ar 
ri6tions '. 'bf'.·dfgtli'ty·l~em,to<.reqt.lire <tha~the .. defend1irit . b~:al,lowed "tq '. 
judge;apdact fnt~lligeQtlyirt.hi~'.; own.seli'interest ,withadjudfcation ' 
,by trial' viewedcas .anavaiPab:Le.~ ;;~atherthariaprefe.rrf'!d),or desired .. 

. ' c'pr,ocedu're •. 'l,'he.practlce f's ri.pe fori"evisi""n ~ and:ierorm •. / i "Theau~hor 
suggest:stl1at. ~hree; k~y~areas'sJiould bej~xpl:oredbYal)y;:'examinati,sm...;- . 

...• . .... ,- . . .... ". <')~.' >'.' f '. . . ". 
eatl)fdevelopment· and agrceeJ!l¢.nt~Rn.'f?apes;_qyt1)eprose~utioll ,and .. the< 
,:,detens,e~ .. fr;eec~ eX'9hang.eofideaSI..,~hd:;,·-early'parti~{lp6tionin·the",~ 
pl,'ocessby g'he judge.' ",A:uthree, he'",cpntends, ' .. could/·beaccomplished ' 
by'a"pre ... plea". co.nfer~nce'.·'Oneposslbleprocedure {might·· bet6call. 

• . sucH a:conferoe~ceafter. ,anpagree!llent hasb,eenreached~' ",Where 'there is 
. ",cjisagreement, ,thek'e;; should be?9,mpatab1e opportunity:;, perhaps only at .... 

the: defendant's option" to argut>:,and ,.confer with a'ju'dge.lnlight'6f 
"thesecol1siderCitions, ~inciu~ini tne,"benefitsc 'to both the. system ahdtq 

i1defendantsthatsan be derived frolJ1'acontrolled system of pleanegot~~ 
at19ns; : the ;author-:coJltends tbat.it.wouldnot be'desirabletC61al' .d:8D1~' 

"'a- broadconsti tutJonal.dicJMIJ1 forbidding the -. practice.·. It would'-:'oe . g 
.... mistake to,;push valid' legai or" con~titutionalinsights to the. ult-iinate 

of their . logic.; . Acc;ommodatiol1ofcohf'licting. interests is a ,more ,·se,ni,L 
sible pursuit. ,,' . 

"<;' : 

o. 
14 .f'OLBERG. H.'J • Bargained forG-llil ty ~lea: An Evq;).uation ~ Criminc:il Law 

'(NCJ 30297) B"lllet~n; v. '4: n. 4: 201-212." May: 1968 .. ,' 
~~~. fl, . "." 

, This':lpa;er evaluates the policydesirabil1tyof negotiated ple~sbased 
.' .onal}' analysis .of the guilty pieaprocesstnterm:softhe due procesS 

'c, fe~tures of 'accuracy,fairtless, andinsul,ptiorl againstcorrup,t:Lon and 
abUSe. . The, a~tJ1or explor¢sthe a:ppropriatenessof ple,a. bargaIning. in . 
our systEmftif,criminal administrat1onandthepotentialevils.'g'enerated/' 

>,,1>,Y <tbepracti,ce~' He also. exam;i.nesthemajor arguments in favor of"p1.~a/· " 
''1~0~ct~tion and; 100l{~kat;~;,,~neir.comrtJon premise--thene@dof plea~~goti­
atiQn'tO:~.,§QSl€ainan'pdequate flow of gui1typlea~: .in a ,system of 
limited re~AA •. Finally , 'he«t~views s,tatutoryand,.prtwt'fcalvaria-

t.i.O. n~ in ·.t .. h. e .Sys.'~~~ ...... ~ .•.... p .... ra.'. ct. i.'.c.ed>i..n:s.om.e;:-}Jur. 1 'sd ... :i.c. t.i.!,?o.s '.'. W.·.h.'.iC ... h a.p. pe. ar .,' . tPi be.., a reasonablea'tt~p..!~ivetotheneed for gUpty. plea ;neg·otia-
tions. . Itisconclude,d tha"t~4"f one accepts t.hat guil typlea::, negotia-

Ci: tians are. not the most app~4opr1at~m~thod 'to aqminister criminal :,law . 
in our ~oc~ety,thentb~burdeni~(-c~at:~d' to establishsttieirnecessity . 
for t'he . operation of cui" systero .of.. justiC'e.,<~The.iMed''for gun tcy plea 

.. bargaining ·.·· .. h~~., 'it appears~ been· assumed "~~'ra""therthanadequately 
ex:plored ~ri:d:pf'0ved.. (Authotabstractmodifie&)~'i;''-~ .... . 
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.;) , ;" Ple~· ~ar~ai?ing i~~; describep'-as producing, tension ·b~tween JUdi'cia,l, ' 
" ,;'Ja9mlnlstr.atlve,,· econom~, and, oonstiF-utional . varu~s. . .. J'hts ·/ii.rticle 

desor:fBesbr,iefly-the Jnsti tutiooof- ,plea bargaining, ahalyz,esreforms .. , . 
. recently:. propo,~~~c. b;yth~, ABA,e: e'lf;tluate~0 the:corjs~JtutionaUtyofcur::. 

taHment o~ ,:l.'n~ih.dual t1~hts ,to promote eff'ici,:ency, lnthe, adm~ristr.a- -
tion,9!Jushgj'e, an.d dlscusses the problem ofenfQrcing a ·;judi(!'4al ; 
deterintnatioj~ t;, at, ples' bargainiriS,: is unconstitutional. . It is argued. 

, ' • /,1 '... ".' , • " " '\.. '\ ,"" ' 
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b?~~>/,~-::";:CC,'~!~~i~;'~~~if!!~~f~!~f;1~~~i;it~~f~i:l1~~1~~it ... 
· b(:irgal,ning; .he cont~nd:S0thati~ ·i~ .·theJ,eg):sla1fure l ,srespon~_i Qility' t6~~ 

. '~'. 

.~ .s.e~k .·;_o~hett :.: In:ean~_ -p·r~· :.i.~.9~~a~:i·n:lt .ad)nJtl·l:s't~ay~Jlei .. ': .e.£'t:iqi.e·ri~y ~". : . - - - . 'v 

'~." .T. "5'=~~~~ . P ~~~_c' 
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.;' ,:',, __ . .... il. ~~~~;~-~ .' .' •. ,F· 

liA,f;.:VERSON,C. J •. ;R.V. PERCI"V~L,aiJ~_ <",,-~M:~FRIEDMAN:,,{llea-Bar&~'fining in. 
the Ltght of" Archi'v?,lDat.(o,.' :"'~tudy. ~\o:t" 'Alameda .. County •. c;Califorti[a~ 

~ Stanford,. CaJ;ij'()t~~S'tBnford yntversity;1977. 39p;. .., '\~ 
_~ .\\ ........ .", ..... '.. trrCJ48044r' 

'd' 

<""'le<~history, status,ancf.profs . ~.n~d~ __ ~(m·s()fPlea 'pargainint are '.' :7 
/reviewe~varid -dat'a<·onpxea ... oar~afll±n&c'~tice.s, )~nth~,A1alned'a; ~ounty .~,:/ 

.. ,;,superiof--~CO~t'rvom~r8'a=o:tni5ot1gh .1974 ,arc; AAa1y~~ .qpening·, dis;.,.·. - ,['F 
cussionr:,eviews Ifte~aturce 'documentingargu~ents.lor~agctinst plea,; ./9 

.' bargaining"desC'ribes'~he Hvarious .t:orms of/'plea bargaihing'; ~ana'cites.tf(; 
· historiQal .studi~s . of' t:31~a bargainin~. /"Theahalysis '.' of initial.~/­
changed pleas ,of gUilty in Alam~daGo;irtnty -Super~orGo~rt ,since/,;:1]'ao 
suggests that. plea 6baf'gainingq~s. been present since .... thecol1rt '~/gegin'":'_ .. .. 

• ·nlrigand'that, 't;h'eforJn'Qfbaria~ninghaSChcmged·?vei.t~e/i~~rse·6f . ."c .'" 
the "period ,examined. . fIe? bar-gaining, apparenUy.was~:nothn!1SJla1i!!~~;.~~~~ 
the 19thcentur'YihOwever. nei~il:~' the,n. nor in the. f~~_:"~d~~of . 

," .thealth .. centurYwaSp~e~bar~a\!.m"ng dom~n~nt~!~'4a-s-~r)~fterWorld . 
.... · ... Wa.r. II tha~ .. Plea ... b. a.rgaln .. l ... ng.· .•... \ola~ .. l~~ .... ~~s.rea. ' .. " l.'·~' the." /~. ~qor:t~ cO;f.' .. fe.l.~ny 
., .~ases"'l ... The.da~~ 'alo~~;sugge'S:t that both ~mpl~c:t~?ex?l::C!lt :parga:n-
. .?-ng.~~~y~~~l;$e~nCe lB~!~.but ·thatlnwl:~~l ~:B~rf,ialnln;g .. ~S. bel.~g 
~,:.~~\~jJraced~~.=;e){J2!l.cit. b¥lrgal.J'~l1g. ···· ... The· 'treM~A/ mc;>r:p. recent years ~s v . 

. ~. ~~y~ defend~l1ts :t()~pfeadn()t,~.~uiltYinitia~!:~;':"ba'rgain't. 'ch;ang~ th~tr' 
p},je.as ,andplead ~glJll ty' tolesser·s9l".~.!e~w~rcharg,~s).r!l1pll.gatlon~ of 

· t~e' ftJ'}ciillgs .• for ~ropos~dr~forms. in/.(e~a-J:raT"gatil'1$g~~praqti.q.e~ are 
dJ,scussed. Support,lng tabt,llar data ~re! lnoluded . 

.. 

.~ , 
\: 

18. HE~MANN, .M. Plea Bargainihg: TheE)::pel"iences of Prosec"utors ,Judges~~nd" 

~' 

· Defense Attorneys. Chicago, "U~~versitY of' Chicago Press~ '19"78'.' 22flp~ 
~~~c======~====~~~~ 4' . (NCJ46414J 

.... =. ~".~~';'~''-~~~~'" ,,",,: " .. ' 

't)O ':-, .o··A~~~dyof the .. ~r.oc~~$'/~{·. whicfJ ne~e'Crq-l-t~~~~Orneys;-' 
pr.osecutol"$,and Judges 'adapt ·tP .. the use':oi' pl~a bar.galn+ng n-.--~e.,....;,=", . 

. ' . sehted •.... The exp~r-:i,el,)6es ,Ofl)oth "'defense. ;:ibtorneys . 'and pr()secut()rsar~' 
tr;;,acecJ fromthei.rJJi{crui t1Tl~ntthrqyghthe, fina1sta&e:5 of their ac:iapta=L, .. , , "--~ 

"2.! 

tlorrto> theplEld' b~rgaining proces;~i. :''l'heir .initial..~~xp.eet-ati:orrs~'-. ' 
regar9ing.'cour,,t' triiils"the~d'l,~r'sary rela~1Qn.shiJf;=~i:il1a;-:for·'deferH~~,._.. ~. , 
attQrheys.,tJfe'-innocende .' of mQst ~Q,t;,~-tlreIF f4.1:.1It'e. clients--areae5:- ·····~'c. 
scr~bed •. .>'1beir<·evol'~:ing .p.erC'ff'p£Ton.;ici61'=gtttl~~~~de~~lg~'l1~Etof '. .... ..' 
the1r'~}YU~ ty. ~6>~.sl:Ls·ttllgU1shamOng gU1J~y; d.e'fendahtsare .~KaiTffilea~~c~~~,---=" 

.. l'tle,.d}s.cussiqt'kfUrtherconside~5.~ .. the' Wgys.,=in.whicffipewattortteys . fir st '" 
·lea.pr{~bow>tOg(j;apotit 'pleabarga'iningand how their o~inions c-f it~ 

.;'" -;:-::.-' . 
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"'i~'r~t~d" ~~1~;~~",--
;" ' ' . ~~<>,,~/.,. 

2(. 

" ~' .. ':~:\~:~<~'\' .. : 
. "\k'<;" 

.,l:l~t,>·~;·, " . . .. , ....... . .. 
_Ai9cUs.sio.~l.?r t?~\~,tq£e~s~ o·f;,pr.Qse~uto~'t\ de'l'ense.,. coun,ael '. an~ ~"udgo, in 
7th~ pleaoargall)1ngprOP~s'S.i~a!')9 ar~vJew of poJ:1cy. imp1--.lcatlons. The 

. -~., . . ....... - - .. -. CI' _'.' ,";., . ;~. ""~ " .. -:-" ',' , , . "," ", ,-" ", . " .•.. r.. -. . ," . _. _. . : 
stuay:,;fQundthat(:j~he'J?Size~ or"thepopul~;tion ··maY'inot;(bei.re.lated··to.·!the' 

·,-·'o·e~"'-... "" ".-. '",- .. : ",'," .•.. ~. "," ..... ·,-.··.,·'1· "" ... " ... <~' .. :._I·," .. "- ::, -'<',:/" .. :.r." .. 
. exte~t.'to,whiche=:plea.:pargaltnin'g,,:i:s·empJoy~d.' ".in.a'· tg:i:v~n~ .. jur-isdictiori •. 

. ' , However\"the,'data .. ca'~e' i§ .fn~deq4ate.:J·ot ·arriviijg""a(ge.neralizatio""t> 
withr;egarq,.t6thi~ ~ndgther~~,~sue~:in •... p~le~:~~rgal~rt,ingi:~ T~e;:sttldi 
also. . found ·'that: the>plea. neg0ti:~'(t!oil~"proc~M"gen~rallY<i'scharacter,~. . 
'iz~d bY'"informalityand::'loW'Visibift't'y;?Trl:~i'court:3 .•. exercise;"'l:LttJe ' 
rea:L~~,~tlP~rVision'.' Victimstenpv~bt6~play ~'kky,,~(jle>in'the pr.ocess. '.' 
.Efforts,to;s~tst'Gndards for,plea parga:i:l'd'l)g'aCt~vi ties . by. pr.o::;~cutors 
have'.:givenlittle,att'entionA't;o·the. prbblem 'df~:iri~rnpia~c(junt.:ibilitY· ..... 
·.W'ib~in-the pt0secuton':§<'o~frice~' •. ,Ib"ls··pt1ll'lted"60t;;,"thatthe .. ·prosecutor 
"'Who ·seekstoI3P~l{sh. plea~;.b~H·gainin,g:m~y>'su~~~,~~:~'bn~~-:iil.~;;Ghahging~t,}te,.:, 
10'Qu,So.f :',tne~ prgceiSs9rin . transr'orming . 'exp~tGitn~'gptiations . 'Into 

. ''''.". '., .: ,". ," ".": ':- '. ',. ,"""", ":: "'0:'- ,:'0, __ . ":,1,"" ~." 'J. ""',' _~. '.' .. ~;: _" 

dmplicitories,~ '. Methodes,6famelioratlng'the'observed 'de~e9ts'of the 
proGess--e. g.\'·>ini tii:ltirig 'prpsecutor1cl1 ,., s¢r-ebnirii--r~~>e.~tabiisllment ."gf, 

. cutoff points for aGcept'ingpl~ii,;:bargafns:~'should" be . con$'idered. .. '. ' .. '.' . . ... 'J:. "".,," . '. . . . ", 
.,,'," 

- , . 

__ ,..."..~...,,-•. Law EnfbrGemen't AssistahceAdmfni~\trati'on .• '·National 
·'ofCrimin,aIJust~ce..preaBargainingintheUniteci,.States, 1978 •.. " Byt 

fh.S.. Mi,ller ,W. F. McDon~ld t . and ,J,.",~Cramer.;· ... Washington , ,Georgetown ' 
Uni vers1ty :, Institute of Crimi rial ~Law" andPr6ceaur~~ 1978 •.• ·.443' p> . 

, -" - '. ~~~__MICRo.trcHE .'. (.NCJ 40484),,,, 
Stoc~k Order No. ,,02:r:"OQU-007 33~3 

~. ,: .. ,' 

-.,.; 

" .. '~ ReportofastOdy ofthehO~ture"an(Lextentof:ple~" bargain'i~i':i,n)the?"'~~ 
:. Un! ted Stat-~s;' emphasi~ing 'its oharacteriSticsanddynamics •....• The'-'tf..; , 
,por~ begins' wi,th a summary of thefind:i;ngs ·and,'cpnGlusions: •. FoHowing 
this' is. an over-v.i'ewof.~pleabargaining, iQ the UnIted states. "Addressed 
iil this cbapter is t'heproblem ofdefi,nil'lg plea bargaining,:·aswel1.as 
the extent<t,>f itsu~t~ .. Varioustypes<pfplea.bargainint;" that-w,erefden.,. 
tif"ied,in the fieldare~pr,esentedanddescribed. . Tp~.second chapter 
focuses' o.n the roleof'.the':'·pr\Q,secttt~or. '. The issues of' actual and legal 
innocence. prosecutorial. 'discre'tl~on~screel'ling~ and pJea t)argaining are 
~ddressed. The role of-. defense cQuQs'ekJn' the plea negotfation prOG(;lSS 
and the~coridit'ions under which effebMve"a,ssistance· canl:?e provided to 

. defendants are, explored. ..Another ·seoti'Q.!1' of'the.'t~ext "analyzes therol~ 
of the judge" ~~ it pertains to judicial 'Stl'pe,rvisI6n<.of, 'and partfcipa;" 
tionin,=Rl,,~~bar·g~iriing. . Chapter5.'~cmcer~s\heteaslbi1,i tyof~a cost' 
amilysisof Plea"'1rargaining.An assessment of' t'h~,pract.icalitKbfde- .' 
termirring~ the co~t of plea bargaining irian .' ove~;av, system o(case 

'dispositiorl""ls pre;sentad / The final ~(!haI>ter contair'lsp~r.tin~nt infor~ 
mati-on on the, methodological approach used in.thestudY~",~ The,appen-
dixes inGltideinformationon the 'guilt.yplearates of 20"~s.tatesby_ 
jurisdictions and some formsthC!t .al"e. used c~ncerning pleabargaJ.!ling. 
A~so includ~d,isanextens:iv~annotatedal'ld indexedbibl1qgraphY;"~tcr "_ 
th~ preliminary 'report of",: this program, . see NCJ~l40001. ..... '. (Author .... , 
abstract)' . . A, ,," 
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-luSt-foe, Quarterly ,v.2"f""n. 1 :24-37. 
.0', (NCJ .252771 . 

. "'~, 

.. Adiscrission . of' t.he . value of.the guil typlea in' :the court pr~'cess and 
ap"e'xamination °ofthestandardS.governing various aspects of'thegu,Hty 
plea.13U~ho:~~afeguards. ar~ . seen to be : speedy dispositions; .a redup":' 
tion.incourt7bif6~Joad;~C3ndthe . limiting of the :trial process ,to :thoSe 
dses' in. whichthe"'de:(endllilthas grounds for contesting 'the issue of' 
guilt. . The "author., state's~o;that~.l' sinc~ . the plea' of . guilty entails . the 
waiver ofc,ertain .constitutj_onal~~·rights,SUCh a' plea should be sUb-

. Sected to .. comprehensi veexamination .. 'apCi'attendedbyproper safeguards 
" before. it may. valicUybe used ·to convict· a ·de:fend?l11t. The advantages 

ofexter'lsivetJse.ofthe gui~typlea;:lre discussed in relation to deter­
minationof .the '. vqluntariness,of the guilty plea , the determination of 
the factual basis,for agui1t.y ;;plea~ withdrawal of 'a guilty plea,'and 
.raisingthe va:q,dfty.· of a gUi~ity ,plea in collateral .proceedings.; 

ot· 
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Alfehavior~~eModelof:,ttle Negot~­
.··v. 44,h. 3:488-503.', 

(NGJ52029) 

Afo~malmathernaticalmbdel ot:theplea rtegotiation processts speci-·" ~ 
_ '. '. f:Ledtoaidd.ri cresol ving dHemmasassociated ,with the constitutionality 

of negbtiate(ip1easand °pressuresol' thebargainiHgsi£uation •.. Guil ty" 
'pl'eaSenteredby defendants prior. to trial in exchangefQrassurances,,' 

...... of. leniemcyin . sentenc~ng :,.,account fOr over 90 percenbof all criminal 
.co'hvictionSin; the;tVnited::States.. The constltutioflali ty of, negotiated 
p~eas is based largely on the' question: of wheth.erpre/Ssuresof the bar­
g~iningsi tuation are 'such tha.t, 1'nnocent defendants might be persuaded 
to accept a pr~ferred plea bargain al1os11bject themselves ~to punishment 
f9rcrimesthey did .rlotoolTimit ~The Landesmodel,which.predicts that 
policy. measures' ~designed 't9 providecoul1se'l to defendants .' without cost 

· .to.them· wilrinpreasethe proporti8noftrialsdemanded,is supported 
by statistical evidenceofa positive correlation be'tweEm legal expense 

. subSidization for, indigent defendants and the incidence or' trials in 
u.S. District Courts. . 'In relation to the'Larides model, theinlti.al 

,decision as towl1ether to enter int.onegotiations at all or to. insist 
upon' a. qeterminationof gu1ltorinnocence at: 'trial is' discussed. 
Associatedbargainingoutc9!J1es preferred b~ prosecutorS and . defe~dants 
over the prospect6fa fun trial are examined • with the. set of bar-

· gainin& Qutcomesseen by both . parties as preferred alternatives to 
tri'~lgi yen the existence of a contl"'Pct, zone • A dynamic model of bar­
gainingbehaviol:i is presented that portrays the acttial.progr~ss 6f~plea 

·negotiatio,~ its~lr.and specifies' the. eventual OUtColne!) of negotiation in 
· cases where; there 1sa' nonempty contract zone. Themoudelrepres~n~sa 
'bel1avior .approach and irivol ve.s decision • expectation , and adjustment • 
. It ~·s su.gg~e~it~d :that ··th~ plea n·egoti'ation j)rocess may \ anccu.rag~' 'r?su·l ts 
fear.ed by theU. S. > Supreme Cqtirt,sfnce theintl"oduct:i:on of time­
related costs and their at.tendant incentives. as . significant factors in 
decisions .. ofde'fEmdants,toplead gufltyto guilt oro irinocence~ Endemic 
epistemological iJroblemsariseat the int_erf'aceof lawandsociCil 
science . and serve °todelirnitthereleVanceof formal economic anatYsis, 
in . many adjudicative settings. RefererV:l~s' are in~hlded; along· with 
mathematical equations .de.velopedin. the modeling process~ . 

;Y .... 
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··jo~AAWP.QF'Vi . "rlgJ. ··W..COONtRY~ti. . ](01,,:011 '·Pl~:·\.gOti.~'i"<HOd~rn 
", ···"'·'·Cr-irninaiLaw~ .. ·.' .·'Chicago ... KerltL~w' !Revtew,.'v.'46J:'· .• ri~'1: 116-12'?'. /; ,Spring/' 

Summer.:,1969.": •. ' ..• ' "~\\Jr ".,<':,' '. . .•. '," . (NCJ30300) 
... ,....;,' .'.' '.' ." , ...... , "" ,;,jl ,,:', ... ,........., ' . , .. ' ,,'::,'h,<, 
Analysi~"'.'.'of,tne probl~rns·.:and""adv~ntag'eslio£".,pl~a.bargaining~'with'an 

Q~mphasis, ,onprdblem$.relatedt;OWhet~eraguiitY pI eaisen,€'ered' voiuh-; 
·\ariIy ,alld,wtt\1 , .. ·fU~1"';kn2W~~l~&e;of tre ,c9nse9.uen~es.; ,,~¢la~ed.~sslle,s, . 
. dis~mssed'illcl,udec:the .. qu~s.tion 'ofqoercionand> thel>o~~~b.ip. t;y, "C,)f' '. 
'influence exerted .;by .. ' the "defcer,se .' counsel. 'in 'cc)'innlllnicat,ingb tll~"plea 
, negotiat,ion~offer frOm 'the,'prosecutor' ,to "the <defelldant. 'Theadvan- '." 

,,' . ·.~!~~·r;~'~~·~i~\eS~" ,~;~:O\±,foti~~~~eCS~}d··.~~6ii~detr'~'iicpt~1~cidt:P~~:.t~~;ta~~ 
',. sensiti,ve .Cases ; its aid to prosecutor s< ipcbargaining" fc:jr'informat ion" 

, "leading to the :. conviction.,,- of ',others, " and'.theth~ore;ti~al'psycholqgi­
cal effect of any- admisSion of guilt as astep< toward rehabili'tation. 

'. " 0- ..,' ','. .,' '..".. ".'~ • • G .. ' . , ... , '.' 

.. Prosecutorial Deciston-making:A 
ecutorinTwo '.' Counties, in Mary,:tand~ 
n .1,: 34-42. 09t06ert974. , p . 

~+ • 

'Study.of th~Pr'os;,;, 
Law Quarterly, < v •. 4, 

(NCJ'16157) , 
, :',; 

."'\ 

~'. 

3?BAl.DWIN. J.' 

·1 :-~ .. 

and .. ' H.' MC.COtlVILLE.;· "NegO£iatedJustice: .Pr~SSures· To. Plead 
London ,'England·,. 'Martin Robertson and'Company,Ltd .. ;J977. 

.(NCJ4Q71?) 

,-;, 

.; \ 

Guilty. 
'144 p(1!:)~" 

; . . 
. . o 

. Thes()cial . and legal implications ·of inductng dElfElndant,s to" .plead. 
'gU~l~Yil1the interests pfad'!liriistrative .ef'ficlepc:y ,;'i,s !,studi,edin ~h~ 

Bntl.sh court system. Th~evidencegathered from personaLlnt'erviews 
'wi th 121, <lElfQn~antsih the Bi rmi!1gham (England) '. c0l.1rt systemstrbngly . 
. suggests tha.t . many of the defendants' Who wereei ther innocent or 
'unlikely to be convicted,were pressured bY their defEmse' 'counsel to 
'plead guil ty~While . the' laWYers' '.behaV'i()r'iscritici~ed;themain de­
fe.~tsh~ghlighted by the study li~inthestrucr~ui'ebf the legt;ll 
process ,itse~f, primarily bljthe' lack of :adequate'safeguards for the 
accusedvJhen' und~r ··initial policeinterrogatfon .. ~al1d . "in ..... the c· 

consider~ble (~eduction in s~ntence oft~n 0gi'~e?'a~Cln 'inducenient to' 
plead gUJ.:l,ty •.. 'The .authors malntain that~the lnJustices"enco\.intered in 
their research are,. produced by a system which gives . 'too "'l:i:ttle 
protection to the.' innocent and too'often sacrifices the n'eeds .. ofthe 
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'.' '; .. ' .to . the 'reqUirements .of':bure~uc;ati~ result.s 
ofth~sstudywere"~highlycontroversial, . and wereoPPPs,e,d by the 
British Bar~ Notesandre,ferences follow each Qhapter.A 'bi bliog.;.. 

"Q," '?raph~and tabul.ar data:are included. . CIted court cases are listed. 
,. '~; .... . .. ~. b 

,. . :".~ Q:if. 

l,3OND /J'~"E.pleaBargaining in North Carolina',., North Carolina LawR:evi\eW. 
. .' 'yo 54, n. 5: 8?3-843.June197'6.(NCJ 3"'0793) 

. (,. 

The" article repor-ts the findings:,ofa survey, of se:eral.ofttle,.,;. 
qi:;;trict, attorney's' offices" in»orth" Car.olina . regardihg',plea" 
8bargainingpractrc~~.. The '.' results of the' survey of ,20 .,ofthe30 
distr:lctattorneYs 'off:Lces in the State'rcevealed that plea~bargaining 
. practices yar'ywidelyandindicate~t~c:(bro~d :areas.;The firstgroup,,.:..J\ 
processprob1etns,<encompaSses topiQs)3uch' ',. as judicial' parti.cipation .. ip·~; . 

". '. : '.'" • , :-. '. '... ....,' ';: \'.', ,- ;1 ,', " ... \\ ,', " ," • " ·',·c,: -I , .. " "'. 

plea bargaining. andimposi tion '. of: drfferentsentence~. •... . Some problems' 
from.·tIle , secondgroup".internal"managerri~nt" problems,includeinlorm~l .. 
substantive; u bargainingpolicfesanP ..• unstr'i!q,tured. offi!pe .negotiati,ng 
proc~dures. Theauthol" concludes !)from hi~ study that plea bargaining, 
must he s~ructured to. faQilitate rather than frustrate the<purpos¢s of ,. 
the' criminal justi-.ce system. " 'Anappendix . cont~ins' the ; survey 
instrumen~ u,sed' in the studY' and ~urllmarizes., the '. responses received.· 

;...., 

.~. ~ 

Btookiyn Barrister,~. 26,n. 5:99~103r 
11 (NCJ55890) 

N~gotiation of pleas and discussion of ,possible sentences have valid 
'.functionsintheadministrationofcrimina:t,c justice, .. both' il,1reducing . 
the prosec4tCH;" S. \o19rkloadand 'pr8t~cting ',the' ·defendemt •. '. Plea>bar­
. gaining. °08curs .. primarily becau~e .. " of the . recogni ti9n ' by ,criminal 
defendants of ···their guilt, •. andbt:!causeof·' their desire to dispo'se of 
their-cases on,>thebest. possible terms. Prosecutors are similarly .' 
anxious .' to r~ciuceth.eirextensive '-cas~load' ,and eliminate 'the 
urlpertaintfesinherent ina jury ·trial~ 'The prosecutorhasthefinCil " 
acceptance of:'anyplea~ which may not ,be altered, by the;, judge. , 
Becauseacdmmonpracticeof' the police is to charge 'sIJspects w~th 
more ,Se.riou~crimesthan;may have actually occurred ,the prosecutor's . 

. ac<;:eptance, ,of a plea to <3, 'lesserloffenS~Seryesthe,interests . of '. 
justic~. . Additionally, prosecutortsthe.rrfselves frequently ...• indJct a·' 
defendant for "a higher degr\ee~of" drime than was actually committed, 
and ,. thEm reduce the complalnt to '. acqomodate" a guilty . plea and to . end 
the'possibility of an . ;scquittal.Several . examplesof'plea ,bargaining 

~. situations 'in, the New York. City court. systeniare .prov:lded~ , These 
examp1esdemonstrate the tolerat1onofpleabargainingasa"rI\eans of 
sorting 'Out cases which havel,)een overcharged, . and enCOUraging the 
,~swif.tadniinistrati,on of " justice according to' the' desires. of all 
partle~. ,. ~ . . ..... . 

. . .. 1,. 
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. '., . . .·N'I;.VERDUN~J()NES ..' SettingStandards;f'orC,an~~ ian" ~ 

Criminal.Courts: . 'the . Case of Plea Bargainfl1s. '. ,·.Canada;J~ Si~~aset 
,) ,.·iDUriiYersi;ty ,Department; of Grimin<;>lpSr. 197'l. ,2J6p. "I • J(NCJ44443) . 

. . '. <,' 2- ", L;. '. • , "', 

The document addresses many of the "important issuesaSSdchtedwith, 
the guilty plea and, withflC plea bargainin'gJ to (de'termine thefeasibiUty ~" 

~ of establishing standards. . The, report rhcludes 32-pageworl<itig~9per 
.'. on 'standards for· juveniIe C~Ul't.p~~pared, bYJ~.hris 'Schrpal'fng:'--the: 
'studyassEmible~< 'Stan~ards .aft~clil'ated.,t:lym~jor .Ptojeq~~b,bth ". tnthe 

Unlted ~~tates and Canada •. ' "The~,legalprinciplesd~ve;roped byCanatiian 
.qourt's'inre~±atfQrito.guilty plei;!s .,andple'abargainin;g are;:li)aly:z;ed" 
· 'andtheeth.ical.st,andards~devei9P.ed "in' this., area . by> ·prof~§sional. 

". grouPs':areexamined.:An overviewof.;empiricalresearchqrlplea . 
"bargainingis:prov~ded~ ..... The "text.· discusses the 'leg~lprtincipl~s .' 

relatingtoplea.bargaininSin;, othetjur:lsd ictions--notal:nythe. 'Uni ted.' 
States ~·and G~eat,~ Br i tain ~.'., .Var l,Oi.JS' C!rgum~nt~madefor and 'again st, ,plea' 
b~rgainingarepresehtedanc:i ,relat.edtoreleV'cmte\llp,irical data. r;; 

· Various forms 'of' :'plea bargaining. suggested' cbythe,literatureare. 
··identified. The dboumentcomments ,on .the'concrete'meth6dswhi ch may 

o 'be Emalyzed in' the implementation .of any. s,tC!ndardsdevelop~d, in this' 
area. .. An aPPendix provides standard'se,t tj,.ng projects; standards ,. of . 

· the: JJatiol1~lAdv1sory>Conunissaon on-Criminal>JustiaeSys;temand.Goals.. 
1973; tbe Cariadian. Ear Association Code of professlonsiCondllCt. 

. 1974; . Americ'an Bar .Association: Standards Relating~to, Guilt'y"Pleas" 
, '1968 ; the <Ontarib "Law 'Reform Commfssfon Report on Adminis:er;atiOo, of 

Courts91974; arid Uniform Rules of Crimipal; ,Procedtire;, Nat.ionaICon':' " 
'ferenceofC6inmiSsioner's on > Uriiform. State Laws, '1974. (Author ab~tract;'·i. 

modified) .•• ,) . ' il" ,,' . 

p., 

DECKER, S •. H.Judicial Process"'1n a 
DiscretionandContro'1~ Beverly 
tions, 1978. 14·p. 

, ........ 1) 

Rural Cont~xt~ . JnMargaret Evans, Ed., 
Hills ,C·aiiforl1ia. ·Sage£iu~lica:..> 

.(NCJ ~~46) 
..- ~~";{~?:~". 

','A' study,\wasaonducted in Pine County, irid~,~odete~mip~"':\<J!iether plea 
'bi3rgaining 'e~iststo . ~pesame e}Ctent . andfort.J'le 'sameri~~§onsJn ruraL 
courts as iriprban c()yrts aridw,hether ;."oU,tsiders "r~c4¥ve"inore severe 
sentences. It issuggesteci:t:hat smaller criminal Justic:;e,ae;encies' 
have . been ·.···neglected. 'irlcriminologicalresearch <and£j\~t'-';h¢ir I stUdy 
can helporiminologistS' determinewhia.nf.e:aturlsQfilrbancourtsJare 
ende\llic'¢nly tourt>anset.tingsandwhich~~~r~ consistentfeat.uresof 

,all cr:i,mirial j!J~ticesYstems. c Pine C01Jntyhas a,poP'.ulat.ion of·26~O:32;' 
the.cQunty . ~eathas8 ,8~r2residents. Data for . the plea pargainj,rig . 
study were drawn fromdirectobserv~t:i:onofcourt proceedings" and from 
deterition " facility. records. "'Resultsiridicated ·thatrur~l 'courts 

.. sufferfrom,alack of fElsources, just as urban' court~d.o~ . The Pine 
,< Country Criminal Court . meets twice a wE!ek ,and. averageS apout,8l hours 

.·Of operation, .perweek. "During .the 3months.··ofobservatiol1, the ,'{judge 
heard a total.of~41~cases.an'aveJ".age of 10. 8'per4ay. .O€these, 183 
or c 53percent'f'nvolveda, l1egothtedplea~ :. II Public deffmder.s' 

~\ 
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•...... :: ..... '. ··.·~.i.·}i!:E!.Rr~es¢nted.4opet,cent . ot: the. cl1erlts and bargairtedpleas "ir( 75 c 

K~': . 'perC~ntofic~ses~ Thesefigures"ar.esirnilarl,tothose.foundih curbaft . '~~'~1 .. , . studles~ :p''!he use .of .'. pleab~~ga~)b!~hg was. i-ncrieasJ~d .. by'· the pr.oXirni ty of,··· ." . 
:."; .,the police andGqorrect.~ons ~gen,~i'~s,. ~nd ~~ a~ oinforrnal consensu:s arnong 0" 't' a~:X branche,s ofi the county iCl'JomJonal ,JustJo~e systern. regardlng the 

c r' propes .. ·.diSPOs.ition. Of ..... ' .. ~ .. ase. S ...... 'r .... eS\llt .•. ins. fr .... {)rn ....... , ... t.he ... ~~ ···:L.·nforrn .•.. al .p ..... ~ .. rs ... o .... na ... l .. . I,) l-~caC'tion~ .. The study-also showed.tQatc nonre;ndentsof the, 'cou.~~y , 'j' _,o<~re. rnoreJ.ike~y tobes,entto"jaH:han . residents .. were,bu~thi$ 
r ~- r;dUf:rence di'sappearedwh~nthe ,. sE!nouspess of <th~off.ensewas 
l~~~ \co~~ldered. The decision,t9 jail Ei;"suspect "was based on .felonyl 

... / '. . J m~s~emeal'lor., gr.0u~ds .rath'er ;,than,'onah ;off:oder',s reside~tial statu~. t .' .~JoDce~he.O)maJ~nty ." of .. feloni~s, are ~oinrlllt.ted by oU~Sl.ders,. thelf 
" '. Joncarcerat,Joo~.Jos .actQ'&Illy . ~ response by the local cnmwal Justice 

') 

,system to thE! "serioosness >of'an offense •. ·. I.ttsconcludedthat, as in 
. urtianare'as, legal;factorsarethe . bestpr-edictot;sof disposition. 

Tables present study data, a'tldreferences: are appended. f i 
--

o 

37. EWING, .. ,D •.. J\Jvenile Plea Bargairiing: A Case Study. . American JoiJrnal 'of 
.criniifH:ll Law, v.6, n.2:J67~191'.May1978. .. (NCJ50QS9) 

. ';( " 

, If' Various b aSpects" o(JfjuveniJep+ea. bargaining; are· examined ~ including 
. .' .•.. ';1 J formso£, ". pl~a bar~"I,aining and the role. of' the attorney.. Ac~se stUdY' 

r' .. . in juvenile coJirtl( ~tipttlationsis also provided. The history of 

\ 1 

. '.. l.juye·nile Pleabargai?ing·i.s· .noted. ~rief1y~ followed by an asse~smeot 
'r'~'~r of,*he problem oC--__ S,j;:LJ)B,.l,~t;lon~in ~,uvl~nile coutts... A general new of .'. 

--.. ~ ...• ~ .• ' :." ' .. ,' .. · .. b;~:ain.~:r.~ .. 1ie .• ~ .. ·.~.el.Ve. s. '. p~~~en.ct.o~~t..w.a.\.::~o:t!.e.nn.d~;~n.i~:.qt. ;:~ .. ~. ~~~e.~;ii.~ia .. ~.~";.·~·.~~=+-.·~.= .',/ r ...... '.' ..... . Juven~],e . adjudicat~:9n. . The . similarity" and . dissimilarity':; in the .>/~ 
. ~. . proc~dures:~;erhployed" in juveni~eahdadu.lt,stipu1ations. arenotlad, . :'~~:J/ 

,": 

, ~~\alorlg wi thtypical '. forrrtsot: bargains and the' usual format f--or acceJ>?/"-?"'''Y 

> .. () ;/"t.irig th~, .. tl~.c .. ~ .... ss.aryw. a, __ . .iver... T ... h ... e ro.}eof ... th~ .. de.t:.enseco .. ·.uns. el ... <i.n.·.~ .. ·!lfi'.. ., 
'. ~'i;\ '.' ·;f Ple .. a .... b. a .. r.gaJ;~Jong .•.. p. r.oc. ess Jos--al.so· dJoscusse. d... .In .. 1 .. '1. gh ... t .... Of ..... tP: .. " ...... ~.p ... r":m. e r=.\~ .. ·.Court'srull.n.;~.in~~e Gault cas:,; .licase stud~ofct~e/S:~Jo¥alatl~n 
~~) "" "."p.r .. o.c.edu.reut .. Jo.l. ;Lzed . "lnth ... e .... " a .. r. n.s. C .. o .... u. n. ty, .. Tex •. ' .. j .. uveJlll.' .. l. ~v·?o.ur. t.S.' . JoS : L ( provid~d., Stipul.ating in <~l.le.countYis--a. form~+ating ntual and 
"-=~usually results 11'1 the.d1sposlt~.on of the case in less;. than "·10 

;minut~ts,~aiting time notlncll,lded • .: The, ~dN~mtages which'juvenile 
.0 defense .' counsels,:gainf6r their cl,ient;.s· by .pleaborgaining are 

'0 

'>discussed, including the reduction ofa delinqtient child pet:1tion · .. toa ;;/ 
chUdirn" need~oCsupervision pet.ition.After arguments stressing the .. ,// 
ne~d for.'an establishedfaotualbasis for guilt,theeffectivene:;;s of/"" 
hearing' irighb:swaivers . ~s ciis-cuss~d,withemphasison voluntar~~'ahd . 
know'i-ng,waj,'{~rS(wai~ers .~oluntarily conse~tedto .bya/pven~:le . 
oapableofunderstand1ngtlJ,escop,e and f!lQctlonof both ~ne: heanng 
right,:i arid the . waiver process).. ·It· is concluded ~fiat . defense 
attorneys, ... prosecutors, and, judges in the . c'oI,lJl1:.'Y have, grown 
'compl~ent, with.respeot.to the use ofstipulation$,):"'cf' ju'venileadjudi­
cat,it:ni.·

c 
•• It is . recommended that .prosecutoysfbegin .•. investigating 

". inciividu,a:J.~ses ,IDor'esystematicallYj ~at'" judges reassert their 
///~~' 'f;' 

. II ' -.;".~ 

o 



,t;.,' 

.r·"' 

\' " 

""\, 
.... -.,' f y. '" • - ': \~\'''''---'' " , " 

The applicati0t:lO't' the~ plea negqtiati6n prooess in th~lllil.i tary, 
partlqularly . in th~ '··"u .'S~> " Army, .},ls.'dis9,iJssed, and. ,guilty 'pl;e~ 
procedures and pretrial; · ... agreemen~s>'·ar:e 'CQnsidered.'r'ln1951,~se'Qr' 
the "pret,\"ail. agreements .. were recommended to . ,relieveoverCi'owded 
do~ket's 'of contested cas,~s 'i~,th~':h.$.\Ariny •.. "'Impl:emerlti:ltion, .'. ~ 

,; ~r ".' ',."',', .. '.,,' '.' ..... ,."'\, .•. :,.,< ",' 
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.(>:108 • ·\i."lt;;.i<'f~'~:J~O~'. .lI!'S . 1.rl>.:t6. ~b,~diS9r pt{",,· Of".tI.O""~OUf!; 
, ,"marti.V~hQri t:l!e::;,. z Asa:result 'Qf theus.~ ,Af>'pretriaL agreElments f' 

•... ,. ;'~'~"~~"~'~~~7ft ." ·:~~:!~t::tc:r:;~~~r~tni;n~~~~;:,:~1:_Q~:t.J~~;~~:;.~-,~=~,~.~ .. 
:: .... '. ,.: . .d~;:? '. portant-~e,"~ls±onsthe~·accu~eq;persorjm9~t. ma~,;l;,n:the,co1.irtmar,tiar -' .. 

-: '-) 

, ". .." /«~ " ·pro~ess._". A>pt.~trial'a,re¢m'ellt rel>r:'e'sent~: a,~ntr~ct):>etw.een .t}1e~'Con--: . 
? . '. Z ., ven:trtg ~u~hority,~~~dtbe agl:!u~ed .p~t;son>i? ,h~ghtheacQuSed ,~gr,e~~ . t~L, .~ ,,-,.(1 
l .. ',"~""' .'. ple'~dgulJ.ty. inr'et~rn " f~r;~eauth,orl~Jf's"prQmiseto .qpprove. a ~ /,,,,~.~ I V " ""~I?~cified amoun,~of-pjJ~.~!fment. '.:pnc~'BfeliJlliriaryne,g()~iationsare //7: 
~.." '" .~.' 'b.~pleted and,,~pe-'a~thorltYhaS~~Kt~_~d, ~Q'r.'th~~,7?'SOrferto plead y(/ 
~',-.=.,." '>: ~g~u.:ilty~an "~~~~~~~~.Y'~7t .. hP~~F~~ns~~~[f~ "Tn the • first;-paFt,of:',aty·· 
h.,",', ·,.,.agr:e'ement~,ac~~sed> person~ 'aqknowledgepha~>,?hargesand . eVldence:1a~ 
;. 'o~-~~~en .. e .. xa .. m.' i. n .. ed bY .. c. t. hem""and, .de~ef!;~eHCO~rls.el; •. ,. 't~a~.,<~.,.,~e. Yha. va •. con~ .. 1tecl 
:c>.~o '.,. ,. :~~sei~gai~:~d t~~aith:rg6i~lioJ:;ea:d_,!~~1_~r:ie~~e;~~s~~~~~ '_, ->~~~-/== 
. , , ',,,,' part' of' an agreement. sentence lfinitdtions agreed to by thi' auti1ori-t¥- ~ 

.' ." ... ~"in, tetuE!l~,to!'~".:t~icused':"'Fe~sanl/~~~;yi~a-~iZr$g~_$~~Q;tn~~~~-=~~">. .~ 
,", c 7=;~~~~=----=~,=~;~!1~;esdi:i~re:g~~~~ti~~'~itji1~~·,;~;:eb:~::1nii~~OC~\~~tarJUg:~: '. -~----' '~,' --
: '. . 'do not' parJ~icipateinthetnil i tar!yn~~oHation :(pt-ocesSt\iwhicle ~)~b~~ . 

c, 

'-;-,: 

. ~'. 

ac';ively~ participate .in some ci viliailjurisdici:tj:bns. Bef:orea plea'C),,!= -'~=--,,=,,---, 
gUil~Y .,ca~b~accePted;' milftaryjudge~mu~,t/ :o~toa ~detailed c~~d •. ~ 
expl~c~t lt1,qulryof ,the..~ccused 0 COn?erni~~4rlt;!a.,TlU.sproce~u~els;;~~ 
ref~rredto as 'the '. pronde,ncy: . mqulry,· 'a"ld . 1.S con_dl!.J!s~t-C'~b~.,mlc-l~-¥",·. /'=~ I 
Jlldges ·,outside·the. presence' '0£. court. ~Jll.b.e~&c,~,,=d--rrral jl,!dges are, re~. " . 
quirM, t6~hare, in the reSE..-Qn~-j;piTi.f~'-- .for. '. a';t.sur:tng,tpat the:.'sccused., 
has .entereq c Jnto ,ac:~p!,{)]jer: agr'e~nrent 'w;th 't'he.c-onveni~gc\ai.tthori ty. " , 
Th~Y:f1USt'10~}-'iil>~ w~th appEiila~e cour.ts~ monitorin,gl! te;r'rfiosof 
,pretrlalaglreementsto ensurecQmpl1ance}ll.thstatutQl'Y .and ,:declsl0n,al 
law . ang.~a'dher~nce ,to' basib9Dncepts' '0£ fUndamental fait~~~! . Pretri'al",/ 
'~greements,car~_e~sefltial >tbthe . administration of justi,ce ,Iancl a n"egOF ," 

=",~~te~ plea Jnthe:~miXitar-Y-th~1> has been, voluntarilyand:pro;y1:d~ntly' 
"entered bytheaccusedpersqrf guaraijtee$,~efits qeriveQ\,fr6m a seri­

tence,.;limitingagreement .. ;i,CaSe law,is reviewed~;-'-< ....... _ ,>' '" ...... . d" . "," .. 
,(I; 

':;---

HAR'T'N'A'GE' L"c'T-' 'H P·l'· N' '. ·ti to 'l°n C n' a"da' C'a···n·a·di·anJo.ur.;..al.s.· •. of Crimi .... . '. .' ... ' ;0 " .:' '·.",I'.,.ea .. ego a l.on . a ,0 ,~' 

···nologYandCorrect.'ions="y. 7,n •. 1:45-56. Januiilty>j 197,5r;, (}lCJ .19788) 
.- --".-,-- ".5--- __ . _"'.,1' .~',--- ,.;d"-(' " 

Examination ·· .. Of ,t}1e impact of ',. previous~rre.st,. record, .r~epetitious ". __ ~ 
c<?qr.~sor . multiple., eharges, 'and '.' type. of offense . conllll~t'~e;:!o~ll:!'~;~~ -'-;--~ 
negotiation .In addition to,theselegal1yre1ev.antfactors; the extra...·=~<;= 

///iegal variables of tepresent!i!tion by ,def'el1se counsel1 o occupati.onal. ," 
status, and racial origit,l were introduced into~the analysis.>~' Include~f 
are sta~istict;ll tables presenting the .results of'~he study. '-

, '. 
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~ _E'tess~,e,~,: (taw"",alld ' Society 
If" - L ""? (NCJ '~9605) ,8 '-",~-~ J' 

... ,(?' '" ;;."A~~: . . ~., ~'_:..-:--=--=~.'--"-.. :.:::" 

~::~~~~~~ 
. ,rSeic'~;.froin·, .. the1880 t stg?:' .. ' . 

~; =:iin~~i3aS:~"'Rr~J:l,~y_ rfec;}t<:th~' fl-" ' '. 

'1;;ri~1:, rate. tha~ toe heavy. 'c~as~loads .. ,~(rf!nlitla!~·.~>~i "~ ,,;,. 
, _ _are =oftep/ couRP~th :9bs~r:vations " ot:~.·~~~p~~¥a:ui~e"Qf"Pl~a9 '. " 
tfargaining 59/ as !zP'> , suggesttht:ll·,pleabar&.~~tlrn~.is .~rr·~~~~t .'. /-' 

·····.··:~~·~~~t:tl~th~~~!::e~!~:~~t~~1i~~1:~~.~-~~t~~~~~~~~~~;:~t~~~l"~~?1?· ... . 
c~nn~~Qut· rep?r11s' 7:ipd • int,e~viewed' 71/.. in~~v}duaJs -;w(:n~l{~ll~',~tv;'" ..... .. 

.. ,) c~nect:Lcut' S,;~~}imiilal ,,-Jushce s~stem., ~l:iat.:Ls1t~ps ;on;SI,tH.f.l;c ,pl~ClS~, _ _ ._' 
'. '.' _~he years 196§;';'1973 a~efir"st ·p!:ef$ente<\,:,.~'th~Y )sIiO,¥that j;nn~~Of . 

~;t~"·~·~~~ji;~~i[~f~~~~~~;(:~t~~~!~~··,·,«~/,q 
'-~~~- . source-- qf>~ase9:Lspos:Ltions. £asJ9~~~if~~From1880",,1954~. 'C\"e.then .' ' . 

. 're-vi;~~~~,r~.t; t~~~::,,;Corrliecl:':J:'c "._ /!F-e~l?t' courts .:!he"lu~h,()r~oll~d 
,~." .. c_.,oo~ .... o·tbat o~..:t-~ ___ ;w+1ill-::-=row~ case]) esslp'e '·(hd·' not appr~.c~ably" d~ffe~" J.n~< . 

'=~~2c~~:g~1~f~;~~:1;~~~;~:1~~;d:m~;f~~cqtr;&tz!~iC~as:~p~~~:~~~··~ . 
. sigriif'1:c'ant decreas~s~:tn' 'case pressudri1}t~i;n~e..?J!~ th~ _pe~~tage ' " .• : 

.... _of., ca'~~s ~pr~~gh~-'~~(:triaLThe,~~ r conclUdesthat'>Pllta":.~baig~!cll~~g ~., .,' '.' 
<l\~ cannot be expla:L,~~d. mereJ,y: as ~h~/I)rpduct of; ca"sce pres,sur~ •.. but alsoa~,., 

~.,,~ a.s,tretegicmpYEi . on the .. ' p~iC;' 'of . prosecutiopand' d:efense. . (Auttlor 
. "''abstract mQd<f"fied) . .' ". -/ff// . . 

J;;:<?~"':" ';/,:;:/ " 
~~.:I.,.§~~~~='~t=a~~~~~=s~.~a~n~d~~~~~~~~~~~~~~~~~~~~~~ 

IP. ' Urban Cril!'&'nal"sC'6urt: ' . 
York.2.;g'7'e;::>;428. p. . 

. '6~~af:~ns'an~ '., i~tervr-ew . materia}:~from~ .• :a . field ··studY·.'9t ··a.Ne~,,;tbr~/;" ~.' 
Ci~y t ·N.Yo.;~ '" Misa~,lI!eanor",y; C'ourt. " .. are", theb~sis .qfo a~afla~ys:is,~fpl~~... ., 

.. ;negotiat16h' prClcti~.esin urban se.t~.j.ng~ •. ;~ Kni:anthropologica~';inter~r&e- . .' . 
tCition of :]tl~})aSic -'R:~c.~~sses· and~ttudtuf¢s'llof'~rimi!la~7durtS'i;9/~~he ".' q . '.' '" .. ' '. 

. ..' .' .o//~-: _ l'nited'States ·provi~~s· ,a f()und~tiorl' fo!;. ~?der's~a~rne ·th~",/J*Udy,· " ." 

"~ •. ~~~~~~.~ 
" . . .. '-- ', .. ~".'p-r().cess. -:T-tle. ~caselQad' problem, and plea .bClrgaHling~ pr .. /ce,~ or."_tttE~~d';;:: 

stu(fyc-olfrts:'~re~aesCl'i~e-(ft-.:;:-;::'~-.A:'di'scuss1onof,pTea~"\)aJ.:~ •. /rag~a -powftr' . . 
sJ~rt1g$leshows howplea"?Cbargalnlng' retains. the~irs~ty' ~tructure: of· 

.·thetraditional lejfl1 system~.'A,.~'st..r.~t~gic .4~lYSi~/or rela~,tonships 
." ~ . among defense . ~/a:wy.er,s.pr?secutors, >ana":;iJ.f4ies wi(~-q~'n II this: .~tructure· 

". _" 1s offered, •..... V~lues and Pl\inciPlesu~t1~~,~,gp,~'l:l:lj~r~~_~!!!11lg~~ar.e"ex .. -
'c. '.~' ~=' ~. '='. ~~-,--::-~~~~~plQr,edl>.Y*~~x.aE12:l!ingfactors th~~6unt~-for:-: Q~,;:agatn'$tF 'def~nd~nts 'in 

···0 . . ••.•. plea· c9nferen:es;~~~11~.betwe~hRl~a ~argainin:gandsoci.et·~, 

". .' . . > • .,.." ';::~~-:-C~~"'~~~S::<~" Ii ....... <>tS 

~:::.,;,.,,~~,:;~~- '. .. . ".~ 
A·.. j; 
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)s }lrougqt~ ()U.;C?~~1Jre~ pch~~~{rrm!k~~colp~r"tclWi-thlega'1systenls=iri 0 ~~~' 
O:~_~~C--~S~~ietj,~, and .. With ·thij1',o'fdrmal-:,esaA::, sya.tem. irrthe;United ,-J::£:>" 

,O$tat-es; ." ,~h~.~~rtr~.UE~n~~ 0t, the,rrt~di~;aJ{ model c'ahct_:.!t~amb~'gt1i tie~ "J;7<~, 
plefl~ ,~~t*on l.sb.onsl.d\lred",TI],e common beJIl.ef~'"'-;~i!~~cllselOa.d~,.;­
pres5ureS",jpause pleabargai~tI4:rig' lI;and< :thatattotineys '800' judgiiS\?(}Qllab(j~ , 
~a~e . inf~l~~b~rg~:i,n~b~,./~fe;i' J>9ftftt,;nut :~" ~h~,,~~~~figj. O~}iowt;ver,~~~ it~~;;. c~ 
also ~r~own ~_thcrt ca~oad pre~s~,~fi are to sotn-e extent artificial1~' 

, , incre1sed -by- cO)lrt II administ~ators-, -,amY> that =coJ:),aporatiQrr among 
II - ,de.fJ¥{se attoY'IteYs. I>f'ose_~.YJJ~q~~-'an&,;=~tffiltes --l~-:-:-int.erwoven 'Wtr1i cofr;;- -~=-~e=",,~ 

, "G~'?' ,. , T~t., Jfo&t _~only c=,·qo:' - fpe~e parti:cipantl)"- rel'resent" conflieti,ng 
~~~_:;_~, __ =--==~ ~~ ___ ~tere~~s~ - 'tney thetn~el-v:es have -- conflicting interests in C'ontroUi-ng , "";;::.;-
i': . ,~the:";oase=-WEfetremefit:_ pt't7~Sr- c'fh~ -5~~G¥-~~J.sQ~lm~~tha~~~~Citeri-zing.~::~= 
;- -i/rF'Cri:"l~'nal qpurts J?S~ /bureaucffacies . is, :~l};~~~~fieat,ion_.$',;:Y;:;::-r = - . 

,/ corrsl:de,ration :0£ ~~~~e~gJ.-"=~~r--on-=an~. o~,ni~~~~_on _~~bt~~S ,_ .' 
, .. . _ '. /: the __ ~~.s-7'-6r.Ei='pFJ:tf(n.ples Of!' .p~.eC!.~ha:~~il~in."fig-;-~"'i I;;~l.n plea bar- ··.---:~=·~~~'~I 

ljL~~~_.~~~=~~r--o--=-=~garnin~, fani:(cau~esofc"'J5~t!a<.patterns-prov;ideS: .,~'" -more :e,~$~VEf .. 
~.> .' .,' f?pictut'e:'~ Th!!· f;inditlg,&,' 'syZgestthat;.reformers h~ed to gOtl'g''fd'EH'' what is; 

, 
," 

, val<u~ro\~~atr6u]T' p+e~Datgaining ':and wh?t is _i~'>' Pleabarg~j.ning' 
. d~bas-eS:the-[aw"';4,phol¢.n~ functi.on of~':t9-~cpur;tand grants 'inor~inate' 

power to proseeutorsi 'But~ .ita,rl~ao fs.-a;·d~:L9ptic~a:-=settl.amc~nt- ~~¢c.edut',e_~ ~_ 
'. in Y1lJichst~nda:dsrefleC:t}itlg -a!pl?r-O~ri'ate socia1~nd ':I0ra~" co~cer~s are, . 

appll.edin Judg~ng' dePengants. : A lJ.st of r~ferences IF" :Ln<;!luded ~ N6 
t'abular d~t~a~:e "proVip€d:. 1 '}" ---;",~- - .,.. __ ,,_ 6 J)'-' -------.--~"9--- .-_.-'.'-

;, 

'~--=::'j::t.j-
~'<'---- .. 

'1#-o:rONE$1; '. J .B. . 'Prose'cuto~~sanq the' Djsposi tion ,of Crimi'mil' ·Case:s .. ;. 'An A..!l;~Y:::' , 
5'i;S of ,Plea l3a.rgafningRates.Joufnal of ,Criminal Law and Crimi,nologY. -

,/~ ... ~~~:rr.35402,~;lg}i,~al1.197a~:.,-, ~=:;;;:;~= j', , ..•...••• ~~I:~ .. ~. JNCJ ~_~~~~~ 
"·"~'fh.e.·-,·.;,e:t::f~ct _'Of :prosecutors 'val;t.1es "and soeial~bac'kgrounQ on>;tt>-5I1.f-rate 

of plea-bargt:rirrrl1t~l~iwa~~.gxpml_neQ_~eJi;9n dab!' col1ect~g",,j{l1:ro,ugh a m~il 
. surveyo.f prose<:utii\S at'tor~;,7YS~dtl1€~rass:i.:stan~~An Ipino}"s-r The 
sur¥e~ln}'~tr.ume~tf'61';et, P~'V:V,lcred) ~onta:l.nedboth>{~f;.~-~nd.ed. ~ryd. clo~ed 

-,q?e~tlonsf'oe~S1ng.p~'lTIarl.lY on .tAe'p~PSeqgtor,:;yV' p~e~·"oarga1nJ.ng .p,rac-
hees and. thelr V;lew~n theseprocectur,es., JtesPQn;es<to a qlle.f?t,l..on ,g" 
rat:e of '. pl;eat>argain!OlL ,provided f.·the . ,,~pepdept vadabl~ fOF :yp,e- oC 

. study. ~secf~,~.requ~t:eu-'1 ~~.2<!~e~h'eperc~nta~e9b~heir .. ~. " . . 
,~ ..... ;;. ~~hich w:te resolved thrdughcith,~,tfs¥-~iat%!~~~.:-"~:-;t'"'-'<7~~ 

. / . --="~" . df:}pendent vana,ble was based 011; ~hel.r:pefoeptl;on,~()f,/the :plea" par- '. "" 
~-=:~=- " ·.g~i-n1ngc r'at.e. The three ind/epepde,i1t; varj,ablesin(}ltia~d- tv§;.;_ bacl(gtoupd ~ _". -- ?' 

/, _-conside,rations t educati9.J¥~nd exper'ie:no~ ,an5ttrle"Bt";QQ~eutors-"supp6rt ", ... ~; 
'f'ororganizational.YJ~a:ti'es ~,xistingwit-hi~ "tnecl"iminal ~Ollrtenv~ron- " 
.m~llt., = . l!re$eC ,,/v~r~~b;~~~ liere .• -~pp:lied,~_ ,~9 ':' four .~~p?the~_~~':,-~' __ ~~~~!2~,~:- .~,~~ 
prosecutorst~om/J:o:werel'acssethnican(t rel J.g;l.PUsJ!lutor;l'~:r ]~:f:oUP$ wl.ll, 

o __ ~_ngagailr'pleq -b?.rg'ain.ttlgat"-a~il{,ghe'r,ratethatl tl)e.irc'Cf6;(l~agueS from 
., .' . ---noJ.lminot:'~ ty and mi.qdle arra uppe~~.~lass ba'g!<g,rduna;,o (~) pfosecutorswho' .C'­

reqeived' th~ir edu~~ion from' ~~':b,?:-"'-tQ~'p.rbprie~ law schOJJ,.sw;ll-~ __ ~=,~ 
engage. in"plea.,'b~rgai.nin~at·a~Jlig1ier -~~,:!-.h~n their 2?yQt~]J::t.5==;--==: .' 
frQ!Jl;noJlpropri"etary'. sgpool:;; . (3c)proseouto~ ~,-,,~ith-,fljore '. ];egal~ ,'-. , . • 1/ 

.~ackgto?tid wil. · .• ~nSage Jil" ~::~~r:~~2:. :~~~~I:ltanc~:~··, . 
r; v->! "'-_ -~-<-~"S~_~ 
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2':-";./ . 
~;-.~.. " : ···-'·:'Y1~·?·· '. 

s· .-}"-, .-.. ~ ," i, ":. "';'". . ?'~ 

~~iS . ~e*:;~~1-~C:~I~~~::~9i~'l 
, " ~. • A";"~ .,"" .' ··'{h""c"j',,:,,>,.,'/,,'p Y>. 

",pC T~S:'. ~~lO'soph,icaf 'examsinat'ion 'qIJest;f6ns II.~tiJef '$trtr~inSico£.irli-pe,,~§o,.-:Q.f'. .~ O~ 
~ .,,="-,'p'~~. fj1,rgains, par ' . ~~ in.y.&~~:p.irt~~'eJemerlt'Qf' defejida't'lt .... ~. ~ 

"""dureSs, atld ... :1';""'. - .. ex91!r1;r~~thLp.:La<:fe.''9f'sUct!~.J)~rgainSj/6 the 

'.' ....... '~~l~r~h~~~:~t;~~tl!Z:a:~Jl::~{~~1~ts!!:~~~~: C::;;::;6~ ~. 
(.. ... . .. /~~~i;:S:f'!iil,t~:~~~:;t~:~~t·~*~\.~ o~;,?ti~A:;~1~~~' l~~:i . .. 

~~~J~;;::~~~~tt~~~.~f.:;~i~C:~~i~~~~lj~~~~:,~~ 
~b.c~.?~'7=~'O~"" .~ •...•... '" }fa~~acjlpsetts~~,lfeattw~teXl."lle;to,n~~c-t.~~~t5 p~ $>:,P'.(N.CJ 46552) . 
~:~. ., ::. " .. "-.'_.:\ _.,i" - . .. '._ ,-,/~~~;-~r~:~-:;P~~- > .. '._~ .~-::I:' h _., ". __ . '_ . _' __ __ ~;.j[!~'~ '.~ _;: _. . ,_?, 

". = c .• !!am!4~~n~ndtrf~~l ]jer¢ept~9JIS~Clf1~~ta~j;q~~ trsed" pyeffi cials to' . induce 

~];~'" '. ,~~~.,,~"~~--=~~c~~~j~i:ff~q~at~~;::~~~t~;r~~;~~:~';:~~lf:e~ .h9VJ~~~~J~ctt~:~, .~~ .. 
~\"~ .... ' .orf~nde~:ri:(.>the'PraJIGi<:l~~r'ofreri;~' to"~ges aga~nst a 
;7' ,.J .,;fem~l.g ine.tchClnae,~pra ~~=~9-~~a male-(or thre-atem.ng_to 
i,' .Ii " .,' "'ar~~~tParid. :.,,~har~~he=c~.VT.·t~!t.he':SUiltYJ)lea( ,~s ,not ente:-ed). , 
h" -~~-·-,_jp9.,th~.p'"=~'C~ ~sthe .. ~at,1;P9h~rge" tll~,accuseQ'~s .'8 habltua);' 
, ',,_ ... ~. .~.c·erim.inal,UfiTes~,~e . •. &!r~l1.ty~. .,<A,-'~~lJ~rAapproaeh, particulat;ly 
~-commbn~·thl1ativ·. '. enders tnC9 nada, .:is:to .cap±talize on an offen-
" . derf$' ~f'eai Of ~. 'ii'~§.. Becal,l,seanc#'f.encfer 'Often =i5 . notcredi t;:d 
\ ":C £ottin:i~-se u5t'Cidywhile;@wa'tt;ing trial",the threat ~ng 

.' .' '. .o~~~:t1me" .,cran " a,Asb' ba u~edtoex-
tira " a/g~U~, p'l~fa.Overcharging~..;c~af"ging0theaCCL1sed it'l"suehaway ,,~ .. ·=-... ~="~l 

~~i1'~tJie,6~hi.:pk$htima~eceive a sente6cemcrl'"'e~severe'th~m 'the" sen~enc~ 0 ~ 
>/" "' ...... ~rmally~:by,¢n.fortlJ~'·act h~ha'Scorrupitt~,~--ma¥ also ',;.serve , a's~!.L;L!')~= 

. dJicem:ent~rtlie:accQse4 to.~lead=gu$lty to .aseerningly J.:~sseT, but in 
.' f~ct; 'qorma);,Qharge., QUQtes from· 6rfend'~rSWho' Wflre ir1tervj.ew~d, .~bout ~~~ ,"'~ 
. their:Q;l~a ... b~rgp'~.ning experien~ppa!1eJ.'i'::'Uqed,'. .... . .'. '.,.:7 

'Of, :-'. ',:'\' -:--' ,,-.-- ••• ", :_;~~~'-' ._':' •••• :.. •• ~ ,_ • ',~, ,j 

",;- <:- .';.: ::-,.,.--.... ~ • '."0;. ~/;' -"-:-,-,,' 

1t&-.~~lU;·:iI:. and " c~ ""HIi:tmeu~; . Ple'a13argalnl:!'lgin,Qregon ~ <vA~~ E~plorator:y 
&tlli~~.:Drf?,Jont~~J Revielrl, cY:.~lJ/2: 11M .... n7. ·Wirtter1971. 

.' ... ='~;:'";'>~~~:::::;~~.,~~,<,,~~~:=~~~,~, :. .~,~.~X~l;:~~~!~_, .. ,:~,,~~~/o~~~~,o3~c~~O.~)" .. :~ 'c.~ •... ~~-~. 
'. An analY~iSOfqU~S~~lreS'~retYr11ed~by' Or-egon ,district. attorneys on .' 

: "t~i,r pr~cf.ice$. ofpleabatgailfing. Pleabargaining,.as revealed iJ}, ...... '. .0 

>t~!~ •. ,Stn~"veY'~ .•• is "'extensiv~lnoaregon,~1ightly more so" in. the l~rrg~o.~c'~r;,p". 
~~Qunti~'~fl': . Most . distrlQ,t' attlorn~ys .wi11u~~ua1.iyplea~.~argAYr~>~~ept .J/" 

p. ~rh.il~.·~.'YI:~~n .. ; ... ;:'fios. e. ". ~r. ,iob.".: r.a.i.' '," .cfr. ,:.~a.',.,s ..•• ,.W.,,~i~.h _. ~ r~~~s .. ~ ... ~ . .a; .. ' :"~.".~ .. '. 9~~·1"'evu.=.1-s ion, o. nt .•.. be/o //:;';~ 
f,' ..... ~;", >part~~cpu'pll.c~,~~\!S}j;~~~~~fme's=:t'nvol'llfn££.)!!<:>.!~t:Ice ~ ~j..rnOrego.nJ~~"" A.:?'> .' 

·par~icJJ?jg~~in=1fne.;cp'i~ea-cbargi3ining .. ' pro,ces~ a'f'~'usl,l~flY theprose.~y,ifot,.c 
.,;';~'·"(fe:ten$e~,;;at:torney, a'IJ;,hougll ,judge~Fand\defendants are,"qccasi,oh.ally '. 

. <o, __ ~,-~ . .-' - . -::0 -;,"- - ., -" "" • • • "- • .- t, .., ~., •. - . 
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involved; .•.... ···.Ma~~ cidntrioversies' concerning '£J1e .• role a;;~ th'eparticipants > 
, :'-, ' . . _ "<' , .' .... \\,- -: ': . ' . ''; ~...- . ,\ ;: . _ _ " __,'. " . _.... :.. i.... :. ~. . .'. ;;. " , .: ' . 
. inclUd~· .. questioi)s .··su'bhqs-~Shoul,d ;tb.e,9istrict attorney initiate plea 
bargainHig? .. Do~s a .1awYet~.s. style affect .~ubsequent . ;'outcotne.s ip plea 
bargailiirig?Is'ltproper .1'.01" 'the defense. counsel.to .wi thr}qld . iriforma-
·t~oriin pleabarga!hing?:"Should the' jud~ediscuss.sentehc:ing? .• , As to 
.... ai1theabo\,~ ....... quest~oqs,: 'it,her~ . ,was . no' .honsEHlsusatnong .. prQsectltor.a;. 
Benefi.tsfrom,th~plea ioargai l1ing . proces.sLares~bstanti~Pi "Mudh 'money. 
and time 'are saved arid . the.' accused";also.~Qehefits, 'i.n. that; he may;'bepro-

· tected, frOmad\1erse·p~blicity6r,obtain~·'~'redU<:l,ed,O,harge.wh19.h.' lacks 
0" social stigma. andthe:possibHity of·aheavymEDCimurri penalty. . On the 

'other'himd, ··th~,disad,jantages~re' . also' numeroUs. '. The methpd'of 
payment of cOLlrt~appointed . ~ttorneyslTlay . affect '~,their disposltlol'l 
tio\oIard' . plea. f> neg'otiqtions. ' .•... YC:lUng ,',inexp¢rienced ", ]f~tQrne4's . mi,ght. c' 

· stretch out 'cases to I'gaincoljrtroom experience' to the "detrirnen1;. .of ~ 
theircUents. '.' ThroLlgh •... fear~~and lack, ofunder~tan"ding " the defendant 

· could' fa.il t,o "compre~endt,he . full. .. conse,quenee.::> ·()f~. his ... gut! ty . 'pl'ea. 
And, finally t the community interest .. may 'suffer from criminalS being 
turned prematurely backinto.the·comriluni ty-by overworked district' 

· 'attorneys. ... . 

KRAY t F. and J. 
Perspective. 
1977 •. 

- ~. '.: . ". ; 

BERMAN.. . Plea Bargal.ning' in Nebraska : '. The Prosecutor's 
c;Creighton Law Review. . v .. -:11 '. n.· 1:94i~ 149.;, October 

" fNCJ 52829) 

Plea-bargaining prac~ices inNebraskaareianaTyzed, with reference to. 
aSIJrveY9f cou~typrosecutors, and suggestions for ensufingconsis-· 
tencyin concessions .f')ffered inexchcmge,forgUiltY,=iTleas .are pr·esen­
ted.. Due. process requirements for.theacceptanceof·· guilty "pleasare 
discussed. Theconcept~0f the .. voluntary" and intelligeritpleaas 
developed by the U ~S. Supreme Court is compared with Nebraska. law, 

;. which generally hasreliedbn the:~~r'ican13arAssuciatiQn 's~guil ty 
· plea standards. The impact of judicial..:., acceptance Of plea bargaining 

is, also consldered.· ItQ,isconcIUdedtti'at the. safeguards developed by. 
the Supreme Court do little to limit prosecutorial discretion in plea 
negotiation. Exarnination. of the responses of . 62. of' Nebraska's 93 
county attorneys to a que'sdonnaire survey reveals . that p,lea; bar­
gainingJ,s a widespread practic'e~:,~ccountihg for 30 to"60 percent of 
the prosecutor's caseloads..Rl!rcili "prosecutors bargaitJ as often as 
their,c.lIrban cou'riterparts.' Prosecutors have es.sentiallytinbriqled dis­
cretion . inplea'~ negotiation. Most offiq.es have nof6rmal rules for 
bargaining, although there' appears to .be . some con::;~nsus regarding 
factors ,to becpnsidered in deciding whether:: to bargfilrt (the nature of 
the crime , strength of. the case, and intere,sts of,,.,! justice L Boup- .. 

· daries',between 'ethical and unethic.al behavior (overcharg:lng,'initia-' 
ting negoMations, .withholdin~evidence from' defensecoun's¢l ,during .. ' 
~a:gainin~)seem v.ague •. Prosecutprs '~rotea differen?e, In .. the bar­
ga1nln.g (,appr.6C1chesof pri.vatelyre.,t. a.inid c. o.u. nsel, ap. pO.1.n. t. ed. ,;: at. to., rne.ys .. ". 
and public d~fenders. The vast maJortt1 qfrespondel1tl,feel ~ha~ plea 
. ~ 
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'0' bClrg~ining,Servesthe' interestsof.~~~~, In ligptofthe uncer;.;. 
tainty regarding th~ef£eClts .,of~ abolishing plea bargaining, a model 
for improving plea,-bargaining "practices ,1s(butlined ~ The model, which 
is, based on a numbering system used .In . sentencing in El Paso. and Bel";' 
ton, Tex., quantifies certain factors· in plea bargaining (nature of 
the cri.me, .' aggravating circumstances ,the defendant's' criminal 
record, .riumber of courits charged) arid sets'forthguidel1ries relative, 
to . sentence , recollUll~ndation,charging.the decision. to negotiate 
(char~e reduction""',count reduction ~ consultation), and disclosure of 
the plea agreemef}t in. court. A description of the El Paso-Sel ton 

. numbering . system isapperided~ ..' . ;, 

\\ '. - ' 

50. KUH, R.H.' Plea Barllgain1ng: Guidelines for the Manhattan District Attor,:", 
ney" s Office. '\Crimfnal' Law Builetin , v. 11 '; n. 1 : 48-61. January / 
February1975..ii (NCJ16282) 

~\ 

51. 

. . . . 'b 

Memoranda indic;;ltlng the powers of assistant New York City district 
.. attor.neys in, plea \~egotiations and some standarasfor their applica­
tion. .' Richard. H~ Kuh, when' serving as. district ". attorney fO,.r 
fJjanha~tan, '1.ssue(:t glJ;~deliries to his staff for conductitlgpleabar-
gaining. Theseguid;~lineS are reproduced in this article in their 
original memorandUm tprmat. The 'six . sections deal withgener-al 
principles governingpl'~a negotiations, defendants charged.with multi­
ple.crimes, re?uction O~felonies.,a prepleading. report (analogous 
to a .'. presentenl~e report)~ procedure in court, . and reduced pleas con­
cern'irg certain ii, specific ~.rimes. In New York County, plea bargaining 
starts' with a:~lrovable defense,notnecessarily the crime originally 
charged. . Ther' alssistantsal\e permi tteci . to recluce.acharge one class 
(from a class A felonytoa'\classB felony t for instance) and a fur- .. 
ther .. reduction is permisstDl~ after consul.tation" with appropriate 
superiqrs'.If aredUQUon of more than one class is sought,the·defen­
dant "must agree to aprepleadingreport. This report. allows both 
prosecution andd.efense to engage in iri'formed plea bargaining.and can 

. Serve as the basis for the statement in' support or a6cepting,the 
;"'lesserplea'whichthe assistant must enter on the court ~ecord. '. While 

this.. memo is based' on New York 'lawandcourt.pracbices, it i~an in­
terestingexample of one prosecutor's efforts to .. establish uniformity 
and serve the best interests of 'justice~ in ,this important area. 

I 
I/, -, 
I' .. LACHMAN ,J. />.. and W. P .MQLAUCHLAN. 

. S.S. Nagel, Modeling the Criminal 
Ci~:Liforniat Sage Publications, 1977.' 

Modelosof Plea Bargaining .. In 
Justice System. !Beverly" Hills,­

(NCJ 43261) 

Curren't research" into the plea . bargaining process, which presentl~ 
". adcounts. for approximately 90. percent of case dispositions in ur1:>~n 

criminalicourts, is assessed. Plea bargaining ,.in which the defe,n,­
dant agrees topl~ad gulltyinreturn,forfavorable consideration s'Uq\ 
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O,~ .; " ,.:~ .' ~as 'a reduced, charge or '. .. .sefltence; 'f~~'U~J~ally'pr:1~~2~d du~ing 
, ~hispered consultations between defense and prosecutiorijti'~t, " tYe'fore 

;>!"" 

;.'.(T 

0. 

", th~':Ca~e ~is he,~rd in co~rt., However, some' states" have inst>itUbl~nal-
" ized the procedure by' allowing scheduled; '~onferences at whiqh ,t,~e 

'ma,tter Js .. discussed by thc!(!~f.efldant,his attor'neY,and, ~tHe {) 
··,prosecutor." ·.';f:;lea. bargains>~re eflcoura8ed ... because,~theY·conser.ve_court " 
~resources;some feel'that'the'admissloh' ofgullt ,lsthe., ,fir:ststep . 
. toward . rehabilitation; 'anddefense;attorn~ys",know ··that'la. g'uilty"persol\ 
'wh~.· .. ··ins,ists· on ~,tl"ialmay 'be:vlewed:\,afS ',a 'troublemaket<andreceive a 
mor~ sevel"e ,penalty than if: a p~eabargain hadbeen:made. . Several 0 

,','~ttemp.t~;. have been. made to ... coilstruct"mod~ls o(the' neg,oUated, settle"; 
:ment,process, but to date thesenavee~therbeeri""too collip:texor so 
simpl,ff.ied .as ~o .not.reflect ,the ·r,eal"wQrld. "', Th~ .wor}.cs of Freedman 
,(t96Q},~,Ross. (1970),,80d .,Johnston andtersiner{~1973)attempt ... to 
, 'e,xpltij'~Jh"the"prQcess ',intermsot 'benefits',tcr eagh·. sid~;, .' POSfl(~r ~(1913) 

'c h1~bli~t~the c~ost fsavl.,gs "II ' .. Landes(1971)~s~udi'~sthe:psycbo~()g~cal 
fact,ors b~hind" a demand fora, trIaL Lachman (1975),found ',arelatl.on­
ship bet~aencQurtr~sources<and number ,;ofcaseson the' dpcket •. All 

"', assume'th~t., 'the;goaf:'of" .·tQe··'profJecutor.,is.,. t,o",obtain 'cpnvictiQns .. arid 
redUc'ecrfmelev.elfj~'''Future" l'Iiodelsshould 'concentrate on the dynamics 
O'.'~r':t1me.,,::the~:iik~'tlhoodof wirining"at 'triCll,;:(whlchin tbe present 

'. models ' is!;?a~~umed,c(:>nstant) ~,and.theconflictinggoalspresent in 
real' 'plea b~rgaining'~i tuat~ons. Refe,renQes are,pr.Qvided., 

. :i"~ . " . ":" ','. . \;. . 

, (\ 

52 ... MAr~RSON, ·H,;. ,CoppingOut,: The; Plea ,Barga~ri. 
Review,v • . 8i n.'2:49-57~Wl,.nter 1917~ 

Columbia·HumailRights Law 
. (NCJ50876) . , 

" .". -. 

,Pleae-bar-gatning, is .-,de:ri~ed 'andi ts, uses. andprQgedures ar~descdbed. 
Emphasis is on informing' the defendant's ,of rightsandoptipns .ina 
pleabargainfng sit\~atfon .' , ,.Itisstated.t,hattnfi!cNew York criminal 
justice system is geared toward making' ,8, pers,onplead guilty, so. that 
pleabarg~ining · .. ·IS· a. natural. tactic 'that-worlds. ' we1.J.:withitl, the'sys;; 
tems~ . The defense counsel." is an" :l:mpor~~nt . factor in' plea bargaining, 

. and. a person . who cannot • a~:fo.rda priv:~teattQrneywill be'8ssigned, one 
'from "legal . aiel or tile. 0appel,late .. dtyis~on •. panel.·· .Thedifltrlct'attqrn'ey 
a,d. the ·j~dge. areals!? .i~!?,or~ant'f~~tlr'e~.ini'· •. tllepl~ea:,b~rg~ining 
process, .and· .. defend.ants .. ' ~tf9~l~, atte~pt~· ~o,g.~,tner il1f0r.mation .>()l1the 
~ypeo~ Judge and 'district att:~~ey~~~t,they'will p~ de~l1ng',wvith at 
/thetlmec.of the ,initial ,arr--ai'gnmt!ntand first., lntervi.ew . with ,the 

.. ;i counsel,... Ballsetttngis ,a •• sigiliflcantprocedul-Cil.:step; '. the .ac:lc::lusecL 
.1 persons (Jut on. bail shouldeflrl:?ll'Jn' scmool, "9'Otal!1 pSYChirt::-1,ic,tr-eat­
/ment, or invol vetheDiselveS,\~ri ;some~otherform' of' posi tlve-;:,ehaviorat 
.. this time in ordertoasSi~tthe,~tat'tor:neyinthe defense strategy. 

It is stressed that.· defendantslnust;rev~'~l\a~ytormer~orfense .·.records 
to their attorney. The. problems arising frOin.8 ". prior offense record 

. '. . . . ,. . '" ., ,.,' .q;'.' . " .' ..... .... 
aredisctlssed in conjunction with tthearraigrimen~stag~ at ",hichplea 
bargaining is most often 'dec'ided.' .New',York· State'law 'prohib;lts' 
persons convicted .Qf a felony w~~h,i,nthe last .1(fyeats .' tram plea 
bargaining •. '·Thedefendaflthari asedond chance to pleab~rgain Cit the . . . .~. 
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prel,irni;narY';~earirtg~ .,:At" this 'staiethe c<3CcusE!Pper,son ,can be indigted, 
anc:i in that case the personshould,checkth'est~tutes unde~ which the 

" indictrnent was made and '1 thosegoverning:plea ,bargaining'in similar' 
.:::J cases. ,.A,fter"arraignnientonln,dictment, 'the, plea bargaining' process· 

stClr,t~againin the trial court ; orten "the pr10mise ofa certaios.en-· 
tenceis'iqvolved~Methods . th'at can improve ,the defendant's position. 
at this stage ar,e discussed. 

\; 

r.· • 

53.: McDQNJ\L)), W..f. , J'; A ~CRAMEa "anci 0 • DENNO • " =~=:=..;.;~?_'~of:...· . ..:P--=l:..::e~a...:.B::;.:a:::;r;.Sigt::a.:.i n~-
v ,., ' "ing in the Uni ted States :Pte1iminaryl. " Geor&e:town 

Univer~ityLawCenter.. 1916. 239p. 
MJCROFICHE 

Tentat~ve-t~;port.proViding information 'aboutananalysisofple,a bal'- . 
gaining rel~val'lt to. the formulation of natlonalpoli,cy. Ihispre­

'liminary report by the Institute. of Criminal Law andPrpqedure, George ... 
townUniversltyLaw:Center~ issubject'torevislCm in the final 

<.ii\ report • The authors present the data gathered so far toward ,the goal 
of descrlbiogthe variety of plea bargaining' systems that eXist across 
the <lountry.· " The, . methodology ,emp);oyed, wason-si,teinterviews ,of 
jUdgesandotnerCiourt personnel;a.t20 jurisdictions of , ovet.l00 ~ 000 
population • selectedthroughstrat.ified random. selection. Interview 
"data, . statistical data, and observational data are analyzed. Specific 
topics covered aretl1ejudicialroleifl pleabargaining,tl}e pr~dicta ... 
bility'" of . senteoceaftera guilty plea, sentencIng differentials 
between ·thoseClris.ing ftom guUtYP'leas . and. those imposed after tr:i,al 
;and types of plea bargaining in' the'.20 jurisdictions. ',Appendixes 
incljJde a "comprehensive arin6tat'ed bibliography',· of,.over 350 ref,erences" 
related. to ,plea bargaining. ,. The ,references include publ ished and 
unpuqlished. books, Ramphlets, ·periodicals9governm~ntpublicat~onsand. 
articles. The -btbUographyinthe final. report willI be indexed.. A 50-
pagefeas,ibilfty study for a cost analysis of pleqlbargaining (!isalso 
inclUded... . , ,... '.. ' 

.... 54.' MENDES,' R. G.andJ. T..WOLD.· Plea Bargains Without Bargaining: Routiniza-... 
, ' 'tiori of ,Misdemeanor 'Procedures~ In W.. B. Saunders and H. ~. 

Dal.ldistel ~ Criminal Justice Process: ' A Reader. N,ew . York,Pr,aeger 
Publisb~rS'" 1~76.'16 p. (NCJ3497S) 

. .... ~'. ~ .' 

Analyslsoftheplea . b?rgafn1ng process in' Pivisiort81 of" the, Los 
Angelesmunicipal,courttocusing ,exc;lusiV~lyor}:....J!1~sdelJleanor" n~gotia-~ 
,tions cO,ndudte,~ ioa highly formal:i;ied system. " The-''r~cent history of, 
DivisionSl and' it.s. setting in .,. the court ,system is, described. . The 
signlftcant. features of' misdemeanor plea 'bargaining are examined ,arid 
the roles of various.patticipants ,assessed .~nformatioo was obtained 
through in~dep:thinterviews 'and direct·observation 'in addition to a 
lim1tedantot.tn.t ofaggregaternaterlal available from Divisi()1'1 81 
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·internalrecord,~~:.Findil;gSindicat~ . ~hat-the Plea~ba~~ainll'l~'syst"ellf .. 
in I)! vi.Sion <81; may . inde~ ,deter . 9rrefOnn;,J~!illyclblsd~rneClriants.~ proYi:dine 
a serv.lcet"otheco.urilty." . . ....... ' .. " .,,' -
, .~:' .: ,;" D. .' -;-1' , 

.l 

~. :- , .;, /J ~~ , 

'[55' •. NAGEL,S. S. ,Plea' Barg~inini •. DecJs~on. TheOr¥ ,;' t:ind ;Eq1JiUbtiUDlM.qd~lSt, .' 
})art t. . Indian,a : Law Journal, v .51.n~4:98t ... 1Q24~c; Summer,: 197~ •... ,: .. ; ...•.... 

• .... '. . ." . ...•.... ..' ;'" ;.'0 .....' '. ,....., "c(NCJ38673¥c 
<Yo. • ~i0-' - 1= ., ':': ' .. ' ~ <,' 

A de~criPU~erriatnematical ~odel;'()fPle'a cp~rg.ai~1~g·is·deve~9ped·.ba~ed, .' . 
.... on .a$SUmpti9n~ ,.that,.defendants.want ; to:min'~niize'sent~,nGe~·an(i:tl'1eir· .. · 

l1kelihcfodof . conviction white > prosecqtorsltormally ,wan~>to:maxfmize 
them.. ...Deci sion' ·,theory .. andire~ul1;i bri um'mod,eiing.i!lt-e\ 'used··~9:cre.~t'e· .' 

. . .... ..matr' i. ces showing ho't,adefe·ndt:lll~~m~·6~.· pl"psecut()r .. ina· ~ypo~heti ca~' 
"caseeachviews:the ~most.likely sente.npe.ifCa}tf ·'clefe.rid.;mtpl~ad.s~ , 

guilty before'aJ;judgein a.'rion:';;;neg9tiated.,p:t~awh~m . aisprobabilitY'of:" '. 
being'con'licted(or .· •. PCJ.isrelt:iti.vel"y 'l'l~ar;zero '~. ,ell) 'the' defend~nt 
pleadf>guil tyb~foreajudge .w!ten· '. ina.':n()n"'negotiat~gplea: the~roba­
bility 'of '. hisbeing-,.·convi9ted· if> -·relCit1Vely.ne·arl>f.O, '(c}-,thedefen::" 

",dantgoes totrialwheh . hisprobabili ty_o:r c~mvi4ction iszerc);, aild(ci) 
the defendant goes . . to 'trial· .. wi'l.en his .prob.~bil ityof, •....• conviction "is 

_ 1. O.The'cell .. entries . shOw · •. ·1ikely .serfte~ricesin-. terms of .Y~ars 'fOF .·a 
crime that .al:lowsfor _at least as much- "as~~' 10 years in prlsoq; ,which 
\-louldmeanamaj(Jr: felony ,case ... ' .. A . discus~1qpof()p1;iinum .strategie~or . 
bargaining limits considers the ,role. of benefits and . costs other .,than 

w sentenceyear-s, .. suc~f as, the say:!.ng °oftime, . money, .' .md~'teput~tion. 
(Author apstract)· . . . 

56.. N~GEL:, S. s. and M. NEEF~ Pl.eaBargcaining:·· De~ision,''I:heorY·, and Equili'Q-
. rium.Mode:J.s, Part. 2. . Indiana Law Journal, V.. 52, . ~. 1: 1'-6 L ·.Fall 

1976.' .~. .... . (HCJlI025lj 

. '. Seoond of· two articles . dtwe 10 pI ng . ~nd' 'demonsttatingmOdelS to ,indicate 
", wherl,"why"and at what pOint an out-of-cqur;tse.ttlernent· is likely to 

occur . lnplea negotiations, as . well as ··ttkely . ;;il ternatlvesto " settle:" 
ment. The equll1briummodels, developed in ,the firstart~cle along 
with the g~ne;al-~thEH)~Yco'Q v~1ew~ti:l~de!endant='afL the "buy~rand,thepros,e- ' .' 

c .. ut.or. as .t;.,:h~ .. ·se.l. leI" in~i·l.a ... · ... Plea .. b. arB .. a ... i.nin .. ~ ... s~t. uati.o. n .. ovJ;ClC. h.en .... ters. '. /.1 .. n. t.o .' the bargalnlng process ,,;ith a rough notion of how high, 01" low they are 
willing to go, ,bet'ore ~,rnlngto the'tr:tal a~)ternative •. ·Tbisarti61e . 
applies the 'equi11brhlmll, models.'" to 'theejefendantand 'tne prosecutor In'i/ 
both a general 's1 tuatiibn "and in~ituat1ons 1nvolv!ngspeclal cOndi ... 
tioi'l~. concern.ing thecfefEmdant' s .strategies.towardthealternati ve . and 

• both parties" degreaqfknowledgeot' th~,contlngent probabUl tie·s. 
Appen'aixes listing terrGgt;i( anl formulas usecfare included at the end of . 

. thisartlcle.F()rPar'i t,"see NCJ-38.613. (Author abstraot. mocUfied} . 

40. 

, . 

-".' : ." 



i , 

,'", ,".' 

"'. ';i 

\". 

,':::' 

:' : ~ " ' 

. . 

57.,NARDU0Lr,p~· F. PIe;:! Ba'Y'gaining:,. An Organizationcil 
'of Criminal Justice, V .6,0. 3: 217 ... 231. Fal:{ 

'"~mi9rolevel.cmalY'sis of faqtors affecting.the ';'deoJsiQl1 <to plead 
~uil\%Y in, felony: trlalcourts . QfChfca·go. Ill. t du.ting 1972 and 1973' 
f~i. pl~esented; "GuiJ.,ty' pleas ,nave been the dominant mode of "conViction' 
tnmoststatecrimfoa1. e6urbs~ BecausEr plea bargaining is widespread" 
and. due., to itspotetitial fQr . abuse • tbep~ea 'bargainirfg process as 

Q~llsecLt~ obtain' mGstgul1 ty pleas' has been'hhe. subject of much 
discQssiori. G!1icago' sfelonycourt system l's viewed from elP organiza­
,tional perspective, 'and,suiltypleas are "analyied in light 'of the role 
.:theyplay.ln thecotirt~6rgEmizatfon' soverall design f9r> handling its 

workload '., (dispositional' strategy).Cdminalcburts· in the oi ty ··are· 
domirtatedby an~lite involving, judges ,"prosecutors, . and . defense 
cQunsel. .' This. '. d9mination emphasizes. theexpeditioul~' handling . of 
cases •.. While internal£actors.int'erests of the~l:i,te. ,'are important I' 
environwent~n considerations are~l so .' significant ~ " The notion o.f" 
c,?aligniTI'$ntbetwetn. internal an~l external (,en,VironmentaJ(P. factors. is 

~X'Cl"UCial .. to' an 'organizational perspective oneriminal cpurt 
' .. ~",' ,operations .'Ithas implications' for how" ~ach task involved .in 
c' ':""processinger:i.minal cases, 1nc1lldtng chargeinit

J

iatio)1, screening~con- .. 
"kUon proeurement,andsentenc.ing, is struc.tured. No information. 
was '~ailableto ~valuate the psydhoJogical ditr,ension_inthe decision 
to plead guilty .T'I-lo si tU8tional indicap'otswere: iemployedconcfJrning 
the number of. other indictment-spending against the defendant and the 
defendant's c' arrest. record. Socioeconomic status was erriployedas the" 
economic iridicator..Judgefprosec'utor, anpdefense counseiresponsi ve­
neSS to. plea bargaining cuid defendant perceptions of the ,chance for 
ul'timat;e convictiort.i.w~re. assessed. It appeared that.,the.plea ,bargain­
ingprocess was notentirelyirrat;ional.butextraffe'ous facto.tsseemed 
to affect it in' a manner that cast seriouS .'. dou.bt~on its: value as' a 
dispositional·tec.hnique. Most of these extrapeou8 factors appeared to' 
be re1atedtottie fact tnatthe,structure;~9£. the,disposi tiona1. ,process 
in (phieagois strongly influencedbya>tloalition of :lnf'lue.ntialactors 

. whp havem'erged their c;iiseretionary pow~rs .in an at tempt to effect 
; common.interests.· Supporting data, andre'ferences are included .. 

• "!5~.' REBROVICH~ K. 'G. Factors Aff'eeting"the Plea 
County (NY): . Some JetltativeFind;ings. 
n:4:693-7"1. F~111917. . " 

B~'rgairfin& PrdcelSsin Eri'e 
BUffalo LawRe,view,v.26, 

)' (NCJ' 54978) .. 

. Diredt observation of 88 plea· bargai'nlng sessionscln.dintetviews .were 
used to identify .. the "ragto.rsaff'e'cti.ns.·theplea bargaining prooessln 
the .. Eri~ "County,<N~jj~; 'distrietattor9~yl soff,~ce. c • Reqommendations . 
'aremc:lde., It was found that thetypieal bargai:ningsession lasted 5. 
to 10 . minute~a.nd .ponsistedof'th'e· districtattorm~yand the. c defense 
attorneyexo.hanging,gffers. . In 75 percent of the instances in which 
thtrpolieeoffieer 1br the . vidtimwere prese.~t, these.,persons were c 

, eIther adp!"essed 'directly by thedis~ricf attorney or else ',ivoluntary" 
• . . . ll' ~ ,f::' , 
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stateme~t~ .• we~e ,·a6k6oWhc;fgede,. .' (Dep3rt~ent~{ "r41eS',fOt'btd6'~ '.poJ.iCe . -, 
oiii¢er-frQl1l,Changlng\·'.'.~,chargel,.bU1;.>,vari6u~; •• m~thpqS··"w~r.~~$ed"oto .. z· 

", ind;ireg't.ly'elJClitan;ppinior..£romthf'offj;c~r.+".· stat~sti,?~lanalY~is, . 
'lIIeasurettle:relationship . between . the.,f.ol1owi,ngfollr,v~riaJ;>lEtsandthe . 

" -resul tlng, plea bargain:' ,'-'<'1 l. thE!'part'l~uia,rdisti-icta.ttorneY ,doing: 
Jhe.riegotiating,· ,(2} presence o( thepollcebf'fi6era,t"theplea (iie"r 
:CUSSiO~:~ . C3 )pres,~nc.e.of,:t)'ievictim,!~ ~n~:~[4}'.whether. p1e;~et:~n~eattor:~ 
neY,was .,apublie .d,eCender... ~ltho).lgh th~.· small ..... ~c;lIII,ple,doe$ "rlot",make 

. statistical.' . validity 'pQ~SIl>le,.it~ .. W?~ -fo~l'ld:,that.v~rj;Ou~ .dist,r:LQt .. ' 
,attorneys " -art! ved-at '~ideIY .differi.ng .. ' p1-~as,it:l, "simi+ar' Cases. "". Pis~,' 
'.trictattorneys:we,real~o'teiuctant't~f>accePt'a,pl~ait .thepoiic,e 
. "officer ;:~as, . not: ,present". ..' How~ver; •. degreeoof . red uction ·.of ',charge 'was,···· 
not .at~ect~~ _by tile "pres~nce!:>f . thE!'pol1~e p'ffiger,.,Pti.vat~defen~e 
attorne.ysin:this'::Iample'· never ""went .' totr~al an~'frequent1y"h~dthelr 
qa~es 'adjqUrrled.wbilethec2PPOsite~~s,.true "'forpublic'q~tenders. , 

G""ReaSolJs •. for·this,are,eX~ini~.· I~is,rec()mmel1ded'. tpat,law stude,ntsor.··, 
ol~rkslleul;led . to' give the districtattorn~y ,greaterk}'lowledge"dfthe­
cas~b:eroreplea"bargain1ngandthatstanaards·be drawn up. "Tables ' 
presenting study data and't'ootn()itesare inclUded. . 

. . 

'59;.' ~HODES, W~M.Econolilics 'A . Theoretical" and Empirl1cal 
v.~, 5, n.2:311..,.340. '. June, 

rl, :, 

"-: 

'r) . 

, .G Inv:estigatfon~ 
1976.' .' , (NCJ '39428) 

" .,. <;:;,' 
'. ~ .' . . . 

In his economj,oanalYsls ,ot ,'the courts. Larides.showed tnatple,a bar:'" 
gaining' can be characterlze-a as a market transaction ,in which the;' 
prosecutortfbuysil ,gl111 £y.'pleasinexchang,e forprOrn1se,sof senten~~~. ,. _ 
leniency • This papef develops; and ". e~tends .tand.e's'.· model.,to'clarlty 

. the .relatt,Oilsh1p ,between .' illdividu~i. d~cisi~:mmakingand., the OYer-all 
mechanics ",Q£theQriminalcourts..A general ,equilibrium 'tlle,pry is 
developed. to .cicCPi.mtforthe. influenpe' th~tPhere~~ti~re.·barg~:ihl.ng 
strengths of the' defendant and prosecu~or . haveo~,farthenumberof '. 
prosecutj.onsand . (b) the use of plea barg.airi?ng't"a.tJ:H~r>thantrial,S . to ..... 
dispose. of" criliinal cases~' .'I'o,arialyz,e the. 'bar:gainingbetw~en.,the' 
defendants . and '. prosecutor" '. some· mathem~t:iqal·. notati~>n 'is';Lntroducecj 
iriitially~ fo~low~d" by .•• assumptions,'atl?u~t~,,/prosecut?r's .. behavior •. 
Among these assumptiops'is .,aSpeQ:LfIcatJ:Cmof' the prosecutor's 
objective' function, >wh1ch,heritaximizes~~bjectto a bU(Jget,c;,onstr~int .' 
and ','the .. defendant's' . aggregate ". demand ·.for' tr 1al s.. . . Th! s .',l1iaxi,mization 

.' problemisspe()ified,first-ordel~Condi tions,'for ·· •. a' <;!oristr'ain~dm~~imum 
are derived" aM 'interpreted,. al1d ..•.• first':'or~epc(md1ti'onsare 
dlfferentiatedto determine 'theef'fea,t . theprosocu$or' s. 'budg'et, the 

'availab;Llity .and'qua1ity-Oflegal afdtoindigent defendants,pourt 
delay, ' . and bail :polioY have 'Qver:the' .. disp,ositionof . oases ." in the 

,crimi.nalcourts. ,It 1.s shown that tfi'edisposition·· of'> cases 'in the' 
, criminal courts depends on" the prosecutor's bu8get ai1dthe relative 

cost of trials for-the clet'endarits'. .yJTneempirtcal .. counterparts. of 
these " theoretical C()'1str.uct$,ared,~ecif'ied .1ntwo byp,qtpese~and 
tested" using data collected f'rom~f~S. districtgourtsand 'Minne$ota(~ 
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courts •. Thedis~osl,t·i:onhYP6th~s~sstCli~s that~generallr,.thetot.al 
numper . of Rr.ose.cuti.o.ns't .Cind ther.e~ul.ting llumber.of ,guiltJP' pleas and 
, "'" - Q , ".,','.,. ',' ..". " ". "- ", . , -" . 

tti.als, ..•.. ane :functibns of" the.·budget'~1Jonstraint·. imposed ··.·on the . 
· r:n"o$~clltorand·the:ciostpr. a trial relative • t6asettl~llient for, the 
detendant.~. '. Thesentencing.hypotbe~ls,sta~es that, Qther thingsbeirtg 

· ¢qu~l, .' thedefendants',demaridkJ for tria'ls' is. inversel'y re'lated ;tothe 
pleabarg·ai.ningc6I'lcessionsex~hangedfor . negotiated " settleIliEmts .• 
Tl'le~efqre;.the ratio, of·· settlements .. totriais;varies. direct1ywi, ththe 
l~ni~ncy . orth~ .. se~lenceexchangeqforguil t.y . pleas~' Both hypotheses 

· ·.·~.·.jl./~.e.·: .;~es .... e.~d ...• · ... as,i.rig .... mtl.,~t ... i.Ple..l. l:.· •. n.ear. r.e.gt'eSSio. ~ .. ana. lYS.,.l.·.S .. Whe .. .r.e d,8t.a. ma .. d.· ... e .. 
v ',h1:S" :~tt)od·,. :.ap,pr'ogr~ate"; or ·a". '.T-t-est to de·termlrl,e th-e stat-l.,st;·ic'al 

· ~i'gnificance"ofobser:ve.ddifrerencesindispositions . and sentencing 
,~etweeJlt.wo· jUdicial d~stricts. ·Statistipal results support.edbpth 
::hypotheses., (Aqthorapstract modified~ 

·.0 

;60. ROTENBERG, O. L. . Progress of' Plea.Bargaining: . The ABA Standards and 
·B,eyond. "ConnecticutiawReview; v. 8,n~ 1:44~87 ..oF·al11975 • 

61. 

. c ". r.. (NCJ 32'7'17> 

..... Ex~mination. of . th~extenttowhichthe' standard~. have inflUenced the 
la~l(;Ind pt~otice of plea·· bargaining in several states and 6r the. 
adequaoyof th~c&.~andards as' a basis foracomprehertsive guilty plea 

'·syst.·em. .:he .. Yl. five'state~. ~el. ectedfor.~na.lYS.fs_were Arizona ,Connecti.,":,· 
, cut.;Mich~galll t. NorthCaroJ"lna ... ,and Wyom~ng •. f;' 

psy¢hoanalyticApprOach to Plea Bargains and :C,onfessions. 
,;;,.;:;.~=:,....;;=-~~=..;;.:,.;~::.:,:.::....=L;:;.a;:.w. v." 3. n.4:463--473. Winter 1975. 

(NCJ. 50722). 

" '. The "pro'S arid cons of '.' plea bClI+g~ining are reviewed, and a 
"psychoanalytictheory' to' explain the evolution and probapteretention 

~. or "plea . bargaining . isdev~:toped. ..~_~;.isargUedtl1at the .. confeS$iOn 
inhe.rent in 'c;lplea bargaih' helpstc:(-reli~vethe guilt not only of the 
offender who enters intO itanc(thepublic officials who ijelp to nego-­
~Uateand enfo.r6eit,puta.l~0 of' many members of the general public 

· on' whose behalf such. plea§..are made."" .' '. l'hus plea bargains'would be 
products.notonlYofso ... caiied uQbjective ifcQnsider at ions ,suchasthe 
need to avoid overtaxing . Ciln already' hopelesslyoverburdel'led criminal 

. J!l$tice systE!l1t,but also¢!'.powerful unqonsc*otismot!vestodealwith. 
;ttie .... .8Unt associ'~ted . With" inner' feelings andpassionswhj.ch fail to 
conform tQsociety's .norllis~ .. Itis l;>elievedt)1at . the likelihQod tbst 
pl;ea .liargains~help to fulfi1lthes\~significant.unconscious n~'~dsway 
prove to be. the. basic reason.~w~y, .. d~spite the many objections raisea, 
th~it . use continues to proliferate. ., , 

c'! 
o 

43 
(j 

0.' 

" .. 



,(0 

i. 

t'."'. 

. " ". 

'1 .#' 
62: THOMAS;" P.A~.PleaB~rgainihgln£ngia~(herimffi~l Law a lid 

·Crim:l.nologYo.v."69, 'fl~' '~:170-i18. ··$\lRurter. . '.,'. '. <~,:(NCJ!:)4691)' 
0.,:' :, ~" . - ,:. ::; ",. 

'·'The, · .• extent'·· pf:.' plea·'·~~~gClfriirig ,. in',Engl~Il9}S,';~ollrts . ,Is .... ~t8i?t~~, ··.'·.Wit~ .• 
. (toJ'lsi.dera.t;ongiVfm ~~.both · •. expre~s".·.~rt, '.C)v.~a~CiF~~;J;Iq'l~~~~~~~c.-:-.=. ==~ 
im(>lle(i .()I"' .qovert.,:plea.,bat:gainln~~,v-;:S~atj,s,ti(Jal ~~fifor~ati~m,on 
. m.agis,t,ratecotlrts, .}'l~ere:c go p~rcellt>/or . all orimin~,l1iir ~alsareheatd~ 
iru:HcCltes "a high/iflcidenoeQ,f:'guil'ty ..pleas ~:,"'In'high~rc:oiitts. '.,' 

.. however', there is'illsufflcient'evid~rice()ffreq\lenc~ofple.abargain- ' . 
ing. ,Tlteis~ueis , whethet:a '. pro'geduf'arand~p.rcJf~astdnal'frameworK 

,,~xists that prbvides' th,e opp()rturi~tyf()rco\1ertjuc:licialpleCl,bar-, 
.gainir,tg., . .Exprel:lse~lnvolv~mentor·t1'le" ·"jitdiciary \,j;irith~ple~r, 
, -,\:)argain~gprocess.'is .. ;_prQh:i.bited·II'·.except .. that ,there' are ,certain ." 

feCitures" 6f,3~6vert . judiciai°i>iea:D~rg~in'1ng'Wh;Lch~mak~th~.,prQcess'·· 
playsible •. Some of thesea~ie,relatr~cin~hips~betweeh .•.. cotJ,ns~l··~iia . 

. ·,C.l ... ient .. ~." .r.e ... l~~ ... ~o.·nsh. ,.iPS , ... b.,.e ..... ~ .• w.','e. eni,~.~.C. 0 ... u ... n .. se .• ·.~., ... a. rt .. d .·jUdge . .'and ... ·:t .Ol ...... e)'o.t' ..... 8. e .. n.-., .. · ....•.. 
,. tencing, at 'the dlscretion> of? the. Judge~. .. ' .... The Wimlnlstr'atlon ·of 
criDlin~l. justice in England ,and Wales is very<colllpl~* <and is 'l,lnder 
increasing'pressureQue t() growing crime rate&, ~n4 :h1aciequat~ ~udge""" 

.,tary . resQur,ces.for the Police;the·9ourts.·soci~lservibest : .. ,and 
prisons.. . . Plea bar'gai.ning . incorporates'avisiblejUdicialsta(Joe "of 
nonintervention in .. a .defel1d"ant's·· d~Cl~sion:,' •. to .. plead, . thereby· 

.~J . hesponq,fng',topublic"expectatioils ,of". the,·Q ',Jlldicial, " .-roll;i. 
Simultaneously~ pressuresw1thin andimPoseduponthffcourts'cari, be" 
allevIated . ~y c'cll)indestineoppqrtultj,tiesprov'lded to' t.hfi j~di.daryand 
counsel to speed ',trials to~ an"early conclusIon. Pleca:barga:i.riingiS a 
definl~iveaspect"ofEng-1ishcourts,asshown irisuperiQr courtcaaes 
$nd re'lationshipsbetween prafessionalsandclients .• · Case "law is re ... 
ili~. . ... D 

: .)~ '. . .~'" - "'. '-\ , .' 

__ ~l~;;.,,:.,'~:Hb~~SEN, C. L. and p~, J~_ FALKOW~KI.(Plea Bargaioingin Mtnnesota:FlncH 
C - ' .... , Reeor"'tc-ofthec'Plea;--Nego17tati'on-study~~St·.u -Pa,uf~ .• ~ fwfinnesota; •• ·Cflme(;oh:': 

·.trol; Pl~nning Boarcii 1979. '153p." .. (NCJ51404) 
. 0" 

This final report of a Minneso1:;Clpleanegotiation study is inteqde(j to 
. prOVide. desQ.riptiv~ . information .' ooncer.ning ple~ bargaining' in 
Mtrmesota'~district. co.urts. ~The "aa~apr~sente,d, in .~hi$ . report-, were 
c.ollected .rr"qm~()unty ~ttorney and district courttp~~s)Ujcr repre.seht 
approxirriatelY·1.~;·percentofthe 'e:rfminal disPQsitiorv~<'filed in 1975 • 

. ' Thesarnple consi~ted' of 1,276 cases from 11 count'ies:in . Minnesota. 
",ost . criminal . cases'~re ·settledbynegotiatlorts;·ibetween· theprpsedU~ 
t1Qn.~nd· Qefense. counsel,. andc!,1lminate. in.a plea of gUilty ••.... Roughly 
90 percent of .arlconvictlon.saret~eresuHof'· a guilty plea, and of 
the~e~pproxirnatelythree-f()lJrtl1sare· the.· result, of a pleCi negotiation. 
In' the.11q6unties surveyed,pie~ b~rgaini.ng rates range from a low 
of . 46" percent to CI high :of .92per~ent'. . This .' variation ' cannot . 

.. ~e . attr~buted to.county· population "or'cr~m1n~1'Qaseloadhor .to the" 

:t. ~peofClttorney' or .. t yp . .. e·'9t p.l"ea~g .. r. e. e.men.t.,. ·.r~~.h~d., .•.•........ 'l'h. e .. mo. st .'.,0 .. 0 ... mman. 
type ·o:f plea agreement ,Tblves pros"out~rlal re.~~:~";~~n. _" 
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,Cbl'lcerning -~en~enCe .wi ttl whlchthe;,90urt frequently concurs.' The most 
··rrequ~nt.ly ?ccurr,lng' ~ype.of s~nt~PQIf! .. liIgre~ment'is··:'when ~'th~ 'prosecu7 
't;i.on " ~eco~m,.ends .' a sentence -lengttr whlCh,ls'less,than the statutory 

maximum ~entence.. For maledefendants,i>lea>bargaining results ". in 
~~~~~ sentences Whiehare more' lenient- than those of',defendantsconvicteclby 

~ =-otfuft::-=l!!eal'l~.=- DJ:f~e,n~£actorsaffe9_t se.nterice severity for male and 
. fein,~lede:renda:nts~~~~d~:naant,~ type eXconviction,type of 
crime, ,;11# thestatut'orily pr.e!3cribed inalrFmITm;--"·s"e1fr:enee:..~-!t~&-uniftcant· .'. 
in expla:1nlng v~ria,tionHl sent,enceseverlt.y. . For .f'emaleddetidant§~=-··~<c,~-­
the number of . counts in the-.case and the involvement In additional' 
crimln'alcases" are signifi9ant .factbr~.For ~'men -and women,prior 
conviction 'record and,use':';Of-a~f~r~lrlllplay ,a signlficantrole .in 
.sentencing. For males~"'and, females, /race,ty,pe of defense attorney", 

pf' .. ' . .... . .... '. ..,. ..,.': ...... . .' ... . ,. 
',~~ 

Jlumberof ,counts andinVQlveliient.. in outside cases . are ,insignificant c '" 

/' {factors'fnexpta:irlitig va~.iati:9n~in'sel1tencing.· . The. SentencIng Gtiide-./' ,.p 

/ J lines Commission is ... in·· the process otdeveloping .sentencingguide-,,· 
. flines, andrecommendat.iolls stemming from this report are darected '\1 • 

i-

~-." . 

toward the. Commission. The text and the appendix include tabulcf~'.,data. 
A bibliography is provided • . 

. .4':':.-. 

u.s .. DEPJ\RTMEN1i -, OF ':iJUSTICE. Law Enforcement, 'Assistance Administration • 
Justice and Negotiat:1.on in the Criminal Courts • BY" P. J .utz. vlash-
ington, 1977. 3.43 p~ . . (NCJ 39,,455) 

'ThiS paper .studies the social organization of justice in the U.S.crim- .' 
inal ~ourt system and argues that in plea negotiations there are.,. the 

/foot·s of'-anew·modeJ. of criminal·' justice geared to the values of sub-
,/st;mtivejustice •. Ttief'our"-par:t study is, the. result of observations 

./and interviews- ~con_clust~~Jt~~tt~thecourtsofSan Diego andAlatnedac9un~ 
,/.~-A;;fes'-TFoiirMar:ch 19~f4 through June 1975.parton~ 'assesses thelladmin~ 

_"_._~-:;/c=~'-- '1strat1vemode.1"of .. plea bargaining ,whichargueS' that' ,{>rosecutori~l 
management conqerns t judges and 'public defender~'" bure,aucraticn¢eds, 

and ... p.e~u.·. nial"Y ..... a ... n.,d. !.tJP. rO .. resS.i.o. na .. ).~~~.i.n. te. re.sts eO.f.· p. r. 1.· V.'. a.::...t.e ........... a. tt.o .. rn. e. YS .. '. '.m .. ake batgaimng ane~esslty .• - A case.studyof the San,ul.€go, County /court 
system if) presented .1n .thesecond part. 'Part'tQr~e-'is the Pllamed.a 
County courts ' "c'ase study}' . Pari! 'four is a theQ,f/etical .analy'sisof 
"'l3ubstantJv¢ just:l,ce"bargaining and '. condi tiori's .' that facil,ltate or 
hinder i1;~.'growth, which holds that there .1s an, il'1;ner.dyn.IDllic . to 
,negotiation • ~ryich . propeis . each side to consider the claims of the 
oth~r according to princ;i.presof rationalityand:.·fairne~s. The author 
concludes tha~ ~he develpprnent ofsQbstantlveju~.cenegotiation may 
depend on judicial assumption of re.view .al)O oversight duties. {Author 
~bstractmodi(ied)' ,. '.~ ~- . (I 
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· ". > ....•. :', :. ~"" . ,': .'. :: . ....: ",.'c... ,'.; " ' . .~., . ",i.:, . __ . ' . '. ,:< .' ' 
Tne . stated ancf.t1nstated'·::goals·· 6(;theb,enavior 'or: . p'tin~ip~~c~;~otorsin .. ' 
the briniin~l\\ jlls1:.i"Ce:pr;?C~ssar~\ ex.amined:anc;t,~~i\ra~iori·al.' the'ory 

"develOped,,;whi~h; 'is believed .. iJilportanttor .underst'sndingpl¢a. bar- ". ' .. 
gaining~ ': The paper. was· pre·s~nted:at··the arui~alQ1eeting~b£·tneAriteri- . 

7 ' ., . ". . . ~" . . .' . . '< • '. '\ " • " .' • " '. ,-It' .' '. • • '" -:;'.-'. • ". . - . . 

cail Poli1;ic:al S~ierrce: .A~so.QJatiol'i:. in'\,C;:hicagodi~September' 1976~-=CQn"; 

cepts :deve:lQ~:tr.o.nf:th~· .. apPt~cl3t.iOi'l 'b~~.prgani~z~t'i:oo.a;t~?~!~l'y~:t'Q .,the 
criminal ... JustlO~""~l;ocess!-,.;,;in.,:gene~~.~~~-~'Sc~f!~ede .. ;. :.Th~,~·cpnceptsc 
developed ,are 'Derd.,~ved;~o.be.~ ,usetul,.fqr understand1ng,the pl~c~e:C?f· 
pl~abar.gainiri~ ~irt~~hecr':fininal· .... j.ti:Sticev;sYcsterii~> ~Orgalli?;~tiprial.t~eory: 
dlstinguishes .• ·.betweep.., ultimate· .. ;!lnd :opera~ive:·.goals. ' .. ' ·WJii~e .. Ult¥lma,te.;, 

~~ ,goals defoin~arl<?rganizatioit,ls r.ea$6riror,;~~i~ten~9~." 9Pc~bative; go~ls' 

"~N:~~!:ri: ~~p!h~ri~f!~J.~~~f~; ·~~~6h~~~~~i~i~~t:oai~~~ ~?~~;bet9~~~b~i~~_:' .. , 
~ '. ,. o~op,erat~v:' goal~exist~ J.n '., otgan~~a~.~on":3~th9$eOff~c~a,1~y'app:oved~ 

. and ~{1offlclaf '. goals us,uaaly tied ,to,~, groupintere'sts. ··.Unoffl.cial. 
goals.~ not nece~sarnYhaveany:c6nJ'lectionw1th the ultlmate ,goals . 
of. an org~nizatioI!, and, in fact, ~ay sub.vert them. ,; The .pur.suit .of .' 
unofficial >goals'may,:everttually .' r.e~ult; in.' goal displaceme:nt,wh.ich~""'" 
fn'{olves a' slgJ'l~ficarit ""div.ergenceof'bp~ra.tionalgoaisfrqJ!t·u:l;tiJllate.'· 
official • goars':'" ',Inapplylrig" these .. ·,genercjlprinciple.s. . I'of 

· organizationaltheQry :tot,hecrlminaljust.fce proce.S$, the. prosecu­
'. torial~rid !,disposit1.bnal· segment' o£ th~ processls> i1 yen spec.lalattert-' 

.• tio~~. • The; , Ul:ima).e~\\,\~alofthecrirn~~~ol.-; Justice .. process 4s to ..' 
admlnlster Justlqe. Less",abstraot subgoals''':'are det,err:em;le ,rehab~li,ta~ • '. 

. .' _. , ~ '. . .~. . . If/.. . """~;' - .' / ,/. Sf ~ . . '. : 

H . tion t .' punish,rnen~~,.,.~ancJinqapacit~t.ionwithterer~enCl,~ ~t.o~o}lrimina;L,i:> 
.. behavior. '1rlhl1e'studiesof "operative' goals" in! varioUs' agencies of" ,the .' 

· •. ~~i:i~:i, J~(;t~!,s:;e~~mSUb~:~6~o:~tC~:~'~"t~P~;=:i~~!t1~~~~;ni~~~i{i~! .... 
· speciat:·re.rerenoe.t,oth.epros/:!cut~r~,s;jbf'f,tJ:e,an.dthe- courts, .. 1ricata·"· 
the:eXlstence;~pf. ,·uno.f.ficial g9a1s. ·iTh~II'prinCl.p~lunOf'fic~~l'~Qalis 
to act in, such a .. way', 'that:d,eo,!~J~~Si. actio'h~, ,a!1(J.overall .. pe9/to!,:mance 
of' tbe principal actors. arepr:otected.~....:rlt~cism ~ and~arri)'rg ,,~he. 
image .. pf the . actor , both wi~hfe~lRw" profesSi'Gn~,,~the . pub;}. ic •. ' 
~What~-~~apperiS'~:t:08ffe·~''of't~m.rer~-is~pl~~ - .s .. ' ate.~tiaQkdrop . of' .. ' 

, {1 ", '. ,. "--~~ ,1," If " " . '. '., -~ ',. . ,,-. 

this primary\.lnoff~cial goal.- "H"ow tl:lis persp¢ctlve·appli~s· specifi-
callyC t 6. pleabar~ail!ing .ls. brief'ljdls¢\lssed. .R~£EirenQ.enotesal'e 

. ". !>r~y!!!~d,.?co~ . .' 
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.;·.\;~1~~ij~~;!0~ic~~~~rv~~~~::or~~i~~i£~:~eJ;~r~t~~h. !ii"i;l:I1~:~:' 
, ",'~~: :t~:~rnl~di:~s~~:~t~~~\;:~~~o~i:~~~:i~~d:~S"@t~~;iiCais:~~~in~:.~ '~ = 

, . <copr~yJ~9~ 'll1le'l'r;ese.arc~ ,m~tha!i~olo.g'Y, ,~obje: ~J!~&cc'arid;~~£+.i~Ue:S=~"'~;' 
'/~:x:amlned ".are'out1.in.e~, ;,~l~n.gdM,J;l~~,-c't-he"·crJ.terla;Jorthe u:,': ."selectl.~m". 
iThe a~~l.yt.ical.1' ... amewQr'Kis 'not~~. ,Atlovetvl,,!;WOr~as~pr:()ce~itlg is 
"'~:pres~nted,:,thEf pro¢~ssl'lil Qf'(lrim~n~l,cases ,;in, th~Distr~it ofC'olu~ 

b.iaSllPerior.COllreJ.s "disc]lssect,\anda'floJot. diagram, ,., detailin.gthe '" 
, aggr~gat'e ' number b~~t;.~cases.i~ ;,prov i?e~. ,,~ompara\~Hicase, flows 'are'also 
pro'!!cleQ>.ro.r "the., Jol:tOli~!'&indi.Vid~~,:pr.:f:en~Ef~~!:'A'SS~fLfit,~~~,~E:ty, " , 
"lar,~enYt ~nd; bllrgl.al~Y~ ,Tneqllestcl;on,Q:t:'.~hoga7LnsianC1~ wholose.s ,In·tlJ~~,~~~ 

67. 

plea 'bat:gain"ins,pr?besS' ,is "d~SClissed 'w~tff·'ac~~to~¥.!L~E.t!:..,~:J~11,~J\e~~ng=­
',' ill the, criminal C'ourts;'C2} '1 Bredicted sentences' f9r,defendants' 

'" ',ccmvictectQY 'plea ·'o~dism:i.ss~d;:; ',(3). ',~ne .prQbabi1i~t~/pOf,convictionat 
tr1al; (5 )explanat,j,onsofpJ.~ctand ' dismi ssar'~d~sI>!i~ritioris ; arid .( 6 J 

. ,the 'coatsa)ld ,benefit~of'jilea "dispo~i~ion.s i'nt~;e-'bistrict, of >Colum­
,hilil courts. Relevant ',9.~pect~ef~t~~thgoretip,al', models '~ummar,i zed in, 
th~ "flrstsection"are d,istiussed to· exPlarn-the guilty plea 'process. ' 
Th~ir()ll()willgc,onc.ernsare: ex:am~ned.:', 'theimpC:ict ofreosqurce" con- ' 
str1i~~nt~. on,~Qa~~ ,-<,disposJ.tion.J ,~ redubinguncertainty;, ':1ftitigating 

,f <~tr:rrc!,rlnstan¢es;,,"and.' individUal: ,pr'oC!i::.rities,/:Qfprosec\Jtors t defense, 
couriseii ,arid ,jUdges. , finally,-' testable" hypotheses"'-rela.t.i]lgto,.crime 
controland"due ,pr0ges's ' conce~ns~"are ' presented,', withempnasiso,.cm 0 

faetual ,guilt. 'i1ega~ ',innocence,' policy implications, for oontlict 
resoluti0i]4 · and ,weighiri'g"~'Qtime' "control 'anc} dUe process considera~ 
,tions~ , ""f¢cIUlical'matel-;i;;llsrelatingto sentencing. the" probability of 
~cbljviati:Oh;;'~';r"eefdi-v4.s!!lil~ . .w.or-klQ~Ji~'b.Q~s~MsPQsitl(ms. "and rea$ons,' ~ 
underlying "guil,typlfaas are appended~----GraphTc' ~anca~i;abtilaY'da:tcr "al'e 

," providfad,' and references are ,', included ~ 

.t: .. 

" ,Ii""" , ,., ,';;~""~ 
U.S.DEPARl'MENTOI" JUSTICE. \ Law "Enforcement Ass'istance Administration.' 

National Instiute of Law Enforeement and Criminal JusticrEi: Impact on 
,Plea, Bargai,nil'l: ,of' Judici:al es. By S •.. NagAi.,and ,M. ' Neef. 
·Wa~hlgg~ori:191~.'7P. MICROFICH~ (NCJ 36(54) 

... d<:~ ,', " ;,' ' •• l;,. 'J,e' 

Descrl.ption ~?f. amodeJ,of 'thepf~abargc;lining p~ocess which includes <3. 
',' means for de.termi,ning,'ifl advan.ceho\oi changes l.n the judicial system 

lIlay affect, ~h~ l,~~elinoodor level of p~ea bargaining . "settlements. 
The modelview's/theplea bcn"gai~ingproce~as~beingan131.6g0ustoa 
buying andselli.ngtran.sacti,Qn Inamarke,t, that has no fuedprices 
with the de fen S'loa ,counselor+ defendant ~cting"as'buyerandprosecutor 
acting as' .seller. ,', The bargainingproc(:!ss.. sets highan4 10wliJllits 
ac;cording t6buyer ,and " sel1erper~:ep~J?ns "of' convictiori "pr'>;b~bi;li ty 
arid, likely sen.tence.Relev~nt<Judl"c~alsystem, chang'esll.kely to, 
eft~ct ',' ilphang~, 'qn, the >bargaining., pro¢ess,sucha~/J:ncreased£ree" 
counsel or,pret~·ial release and@lowering of litigation ,c,0.sts, are 
assessed. <'Tba tmplications, for improving plea.",Q,argaintngand the 
iegal proces;,sthrou~h .~mproved plannil1g ~?pab;.I:iti:es made >,po~S~)bl~by , 
~,ltispredictive 'Ql':ialY~i~are s~res5ed': ,,' , , (1 
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.':-' > " .... . :'!~>/~4~?----~t,'. , ... '.' ..1,' 

. ;': . Plea' .n~&6tf~d';1,~onsciji~~.i?unty ~~(uirts' .Of .. San .. Die"gQ,~~~nd".Al,~m¢ija· _~'.' . 

. " .... "', ..... ~,~~~~~~~~~ya~~~~te~~~~l$::;lot~~ •••. th~~i~~~;:j:;1~~~;~@~~~~ 
" ."., .. ~t'Fc,. ,,; 'work, rr:om\Matclt}974,to.J~ne'1975.~~n~ies>p~~\ 

,' •.... ~~:4~:::ga~;~~!~ia~it;~r!9J .. ~-!j~··· .•. ~~ltt!~:!fe;r;::=mil::;:}~:;: , 
~. 0: .•• !~~~~~~~a:-r;'~~rJ,,1.t:~e:;'~~!:~ln~~,o:~tY~1~~r:~;~~t . 

.... t.ol:exp'erienceLt.hese,cri~e,s.. . Tfte''Pl!1-h,,,t'~t.fs, is, .. onp:l~'.l;,ne~?ttiatio.l!$ . ip' ~ 
the.two area's~, ; ThetJ,Adtnini;strat±veffOdel" f, de scr:1oes, st-tainingfo.r< 
.cooperation·· .t)etwe~D>"1i~~~~~FO$eC,y.~iolt"and>d~refise.". ~ut .• theclctual/, . 'ei ,.) 

pat~ef1.n~ ~(",<bat'galnint 1Ho not, ~etlec~,tbiS coopera~ion# they are:~more .. ~ 
ind1c~t.J.W. of tneo;td adversary\system. JPlea. b~rg~:i.nin~t 1s .fl~we~<;<,--~~::: '.' 
'w.i<tif" ~abuses~ so·· 'an' altenn:a~tv.e:' .dlagpos;~;~i$ .\Suggestacl\. . .' In.Siltt ·PiegCF . ~-' 
?ounty ~ . ~d;v~rsarYJlar~ai;p:rn~~tQ~~.ri'ohn~, :, ttdo~flnqtrerlect ·t.lie 
wner . dyq:am;cs . }ot..~~~ b~rg;ainj..ng •. : but actually ·reflect-s·tpe 
irihibitiVl!,FDndftrfOns ,that c0J1stra1n the p.racti,ce.~ . On the other hand,. 

, Al~ijfieda~~. ha~'a full-fledged ,bargaihingo system. 'It is a form of 
_-=~-,- -'~;evolved p~6re:ssionalism.. bas,ed oOn rational ana' g~nur-ne; ,coop{,.,ratiJ)n 

"oetweenoat.tprneys. ,t1eg~la~i'dh .ha~L: lfr'ough1<~ defirfi t~, ¢ontriQuti0!l.to 
substanti vtf justt.ce.4;hat~ Qt mor~J~rJ£~rtrred:nesoti~t~on.. .Notesat,~ 
ptovlded~. I/, ""'"~'-: 
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69 • ANDERSON, 'Do. G. You Can~'t Cop a :Plea in Alaska Anymore. Police Magazine, 
""i" (NCJ 53287) 

(, 

70. 

v .2=! n. 1 :4-12. January 1979. 
, , 

The effects of ,AlasJ<a' s. 1975 decision to ban most plea ,bargaining are 
discussed~alongwith police cr.iticismof moves by prosecutors to try 
only those cases that allegedly guarantee conviction.' In 1975, 
AlaSka' sattorney gene!"al decided to ba.nplea and charge negotiations 
and to prosecute suspects to the full e~tent ofth,.e law.' However, 
since the ban went into effect, prosecutors have .been using toughen 
standards togcreen theCc313eS they' wnlaccept for prosecution ,an~ 
the police charge that ~ this new attitude in diStrict attorneys"i 
offices is 0 part of acalclilated effort· to .make ,::J\lre the ban on plea 
bargaining appears successful. The tighter screening~theyargue, 
prevents a' dangerously" unmanageable.increase in the' number or cases , 
going to 'trial, and it ensures that the state will win <virtually all 
the cases it does decide to try ,in the process. . However, thep6lic~ 
contend that law enforcement suffers because, when prosecu~ors refuse 
to hear a questionable case , the suspe'ct goes. free although previously 
he woul~ have been forced, to plead guilty to' a i~sser charge~ 
Research has shown that in the' first year following the ban, the 
incidence of explicit sentence bargaining declined fr'om more than6S 
percent to between 4 and 12 perceNt of convictions. Although, 
predictions that the courts would be swamped by a flood of new, cases 
never came to pass ~thel;)umberof c.ases going to trial", increased 
significantly, ,but remained a small per.centage of total. - cases. 
Lawyers and prosecutors claim that 3bout the same number of defendants 
are choosing to pleaq guilty despite the. fact that . the state gives 
them ngthing in return. To the extent 'that the policepercei ve the 
ban asa maneuver ina battle between poli,ce and prosecutors. they l:see 
the ban as a defeat •. _. Howeve'r, surprisingly,' almost everyone agrees 
that, .in one way o\"':'~;:'''')ther i the ban has improved the qualUiY of 
justice in AlaSka.. /.' 

BAYLEY, C. T. Plea Bargaining: 
Judicature, v. 60, n. 5:~29-232. 

AnOfrer a Prosecutor 
December 1976. 

Can Refuse. 
(NCJ 38719) 

The prosecutor's office of King' County (Seattle) t Washington, has 
stopped reducing charges and recom~ending reduced sentences fo~,,_ 
defendants charged with certain "high impact" crimes. '. Rape, .' robbery, 
and residential burglary were given highest priority, and case filing 
standards developed for the~e crimes: all provable' mul tipl~ .. counts 
would be filed; any weapons allegations would be filed; and· when 
applicable, habitual criminal, status would be charged. In addition, a 
scale of standard sentence recommendations' was. developed' which would.' 
vary only in accordance with specified aggravating or mitigating fae-' 
tors relating to the crime committed and the seriousnesso£ the defen,... 
dant's criminal record . The standard recommendatio.nsapplywhether or 
not the defendant pleads guilty. 
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71. BERGER, ·M' •. 
Journal, 

. "";.-

," • > • ".; 

Ga'ae ' " Ag~i,nst "".P.l~a Bar.ga ioinS. 
v.62 : 621-cp'14.""J1ay 1976. 

, -'~~-~~(""' 

0" ,,' 

American' B?3r. A.sso$!iatimi 
(NC.) 34692.) 
""';' 

~~p.rgumertts foranei' ~again$e~~='p),eabargaining are rev~wed. ahdthe 
fe~~ts ofa 'Maricopa.count:F~t-Ariz.)pan on plea negotiatiops are 
outline~, . Plea'bargainirtg has' l?ne; been considered.a necessary part 
of, the crlm:Lt{al justicesys'teni· .. Stippor-tersofplea l?argaining . argue . 
that. such negot~iations are neces~ar:Y' to C3 void,Gourt congestion. The 
aiJthor,. refutes thes-e,arguments,¢,onC'eoding that plea bargaining under..,. 
mines justfce,restHcb.judge seritenging diseretlon ,causesC! loss of 
publicconJidence, . and"promotes'corruption' in <tbe prOsecutor ~ 5 

loffice~ The. e.xper~ence, ofMarle:oJ~a ;Gountrisci:ed (~o. derno~str~t~, that 
/1 plea bargaln~ng, l.S not .anessent2,fi}h:atureor cr~mlna1 Justlce •... In 

Maricopa County: plea bargaining was',phased out for a wide range' of 
. : ","""" \\ """"" . 

felony crimes, including, homicide, ·~bberJ.~,ki.dnaPiilg.sale of 
'" ..... .'~.' . " . 

narcotics, burglary. rape,' and child inolestat.ion (, It was found that 
the number of trials d,td not substantially 'increase, and that mOst 

,defendants pleaded gUil tty to charges wi thout p'1ea h~gof;.~ations. '. 
. ".. , . 0 

,72;. CHURCH, '1'., JR. .Plea Bcirgciins, Concessions Ahd the Courts,..,-Analysis of a 
~ 'Quasi-Experim,ent.Law andSooiety Review,'V:.10,. n. 3:377-401. Spring 

1976. (MC') 45425) 

This study assesses the impact of selective elimination of one form of. 
plf;!a.bargaining on the cour~: sYstem of a large unidentified suburban 
county in the Midwest. A \, quasi--experirnental rese.arch situation was 
unintent:i.onally provided when, after an anti-drug election campaign , a 
newly eletit.e.d county prosecuting atto:rney instituted .. a strict. policy 
forbidding charge reduction pu.ea barga.inlngin drug sale cases. Oncre 
a warrant for the felony of, deliveryot a controlled substance was 
issued, the assistant,. prosecutor in charge of the c~ses could under no 
circumstanoes lower the charge. Th¢ situation provided an opportunity 
eo assess how' a fundamental change in ground rules affected the inter­
relatilpnshiPs. of the various court participants. Pr.ior to the neVI 
p01ic:ih the majority of criminal cases were disposed of without :tr1a1 
after! negotiation between :assistant prosecutor;3nd defense attorney . 
Judg~s were seldom i.nvolved in the .. processe~oept to t'atify' the final 
agre1f.ment. DispOSitional informetionwas obt~ned ondr!1g cases for 
1972/, the 1<;is:\:; Year plea bargaining was allowed: and 1973, . the first 
,ye~r of the prohibition. ;eythe end of 1973, 'reduced-char.ge. guilty 
pleas--the predominant mode" of disposition in 1972--werealmost. 
totally eliminated. ' The trial rate increased greatly, and tr.>:: total 
proportion of . cases dM:i.ded through pleaS of gull ty fell 
considerably. 'ear gain justice f.t0l1~inued. however. The emphasis 
shi fted fro'in red~ctiori in. qharge, 'which the prosecutor could effect t 
to. rechiction '. in~entence fora guilty plea, which only the judge. could 
decide. Other tools for the prosecutor in inducing pleas did remain. 
1'heprosecutor . could decide . whether' wcharge a repeater under the 
habitual offenders statute, to drop other, charges pending against the 
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defendant, or. to. recommf.md a' narsh . sentence. to the probation 
departm~nt ·forinclusion in their presentence report. Defense ''-attor-- .' 
neyscriticized the policy because it caused them difficulti~s in' 
dealing with their-clients; in return for their .feethey d"pd ~been 
expected to negotiate with the prosecut~r for reduced. senterice.s. \ It 
was found .t. hat ple~b~rgainingis .. d.ifh.·~.Ult .. to eli~i.riate b~cau$e ."p.:t 
redUces tneuncertalntl.es and riskslnherent lna trl'al, for allqoul\~ 
partioipants, incJ"uding tne defendant. . J~neviation o{ this ul1cer~\ 
tainty is importantfor~ all concerned. . 

73. DAVIS,W. J. 
1973. 

No .' Place for' the Judge. 
(I .. 

TrieU, v. 9,"0..3:22, 43. May/June 
(NCJ 10621) 

'. 

The United States District 'Court judge for the Distri.ctofMa.ssacnu;"" 
settsargues against the Use of plea "bargaining and judicial 
participati.on in the process. The main objeqtionto plea bargaining 
for thisautnor 1s that it enhances the possibility that an innocent 
persol1might plead guilty to avoid the death penalty, or to avoid 
lengtl'ly incarce~,ation. Opposition tojudio;ial participation in the 
plea bargalning system is based. on a belief' that sentenCing is within 
the judge's disoretion and should not be sy,tbject. to outside controls. 

'. This judge argues that a defendant~, is not entitled to know what sen­
tence he will receive.befo-re pleading to a charge. 

74. HAAS, ,H. H. High Impact Pro,ject Underway in ()regon:. "No Ple.a Bargaining 
Robbery and Burglary. t! ProSeoutor. v. 10 ,n" 2: 127 -128. 1974. 

." 

.. :J (NCJ 14676) 

Speoi@l prosecution unit will assume Tcase 'preparation and trial 
responsibilities for target cntn.es, home burglaries and theft 
offens~s. ,~.nd armec! robberies. Thr.ee broad goals of' the pr-Ojectare 
to""improvetbe qua+ity of' casesco!!,ingtQ trial by providing legf31 
advice'. and ,casework assistance to police ''investigators, to provfide 
s'wif't, ~apd'!~ap~rop~:iateprosecution of tarS§lt crimes, and to reduce 
rA~g~:H~~iated-pfea~~':"'$he planners hope to de~~rmine whether or not plea 
bar.,g.tining_;isan~ institutionalized myth 'Qr a positive factor in 
eff:i:!l:iien:t al"ld.ju&t 'PrOSecution. ' 

. r' ,':':/':-' '-~,. --.. 

-.. ~ .. - . /:. ,':" '~).:. ..~~ .. 
75 •.. KRO,LL tR.". K. v. 3, n. 5 :9-11 • "~pnuary . 1975. 

(NCJ 566
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Thi effects.,; oi"'·:'plea,. bargaining in undermining theconst.i t.utional 
figbts'..;iOf deferidantsare discussed. MarsnallHartman, National Dj,rec­
tW.--~f . Def7~nder.S~Fv1 .. q~s" for the Na~ional Legal. ~i? and Defe~ders 
AssoF,latiOrl ,proposes 'that the system of plea bargalnwgbeabol.1shed 
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oecause it' unecdnomically, deals with, the mounting. demands .onthe 
.criminCll ju:stice. system and . it. degrades the lawyers, judges, 

,; pros~cutor,s, .qnd ,·'~e~end~.nt,{~, who u~e' ,it .. " In. thiS···ar.tiqle,'t· Ht~rrtm.arl· was· 
interviewed 1n·'al1 effort ,to elicit his viewsonp'1eabargaining. Hart­
man wa§ alar,medbecalise the entire, system ofpersonn~l. C;:Ise assign,... 

. >.meritsand court case flow ,'management is based upon an affirmation of 
'plea bargaining 'ail'ditsvaluefor the crim.inal justice system. ,Hart,... 
"man'. cqnsidersthe basid ,. format of plea 'barga.ihing, whf'chpromises a 
,de:t~end~mta lighter sentence ferple.,ading guilty, als compared to a 
,sentencec;jerivedfro!,!\,guilt proven in' a court trial. ,to be baSically 
'. unconstftutional.Arguingfrom Duncan v • Louisiana, 1968 ,whicn held 
,that the right-to jury. trial is ag~aranteed right u:nder·, tte sixth 
am-endment" Hartman maintains "that a person ,cannot be penalized for 
~xerci'5ing aconstitutiPhallY guaranteed right. A person is given a 

'heavier sentence" for having his or her guiltestabli.shedthrough a 
'court trial,rather tr{an d,etermining guUt thr.oughthe plea'bargaining 

~~'prdcess • Tnerefor'c! , due to the enticing lenlencyof' pleal bargaining. 
=-' many ,d~re'ndan'ts w.bQ~.ar& Tn- f'act~ i'rtnbce~nt·p1€a(rgUi.lty ", in 'Order to 

aV~id.the-·f'isJ<~ofconviction under a morepunitiv~ sentence in a trial. ." 
. El'imlnatihg .ple.abargaining may result in greaterfinancj.al costs to 

..... :- . tne ~ta>x'payer .(du·e ,tQ '·i.n.cre.q~ed cqur.t time a'nd ,hiring more c_o.llrt pe.r,s~n~ 
, .nel} ~.'. '1;lUt,preservil1gahclf'ostering the court trial as the means for 

0' '. es(o;;ablishing:theguil t or innocence of accused persbns is vital to the 
~';~rneric:an',)u~tice system. 

,-
.' 

'-:: 

76. MARtIN ,M. 'P'
c

' ,System ,Dynamics. Evaluation of Alternate Crime Control 
policies-"':4ti \ ,Alaskan· Viewpoint • Justice System, Journal, v. 3, 
!l.~~' 3: 28l--28'f.:·, Spring '-1978.' o'(NCJ 48282) . ' - . 

Predictions, . derived ' from~i:' "mathematical system dynr;lmic.s model .. are 
compared Wi~h:,tl~e ,actuaL effedts of a statewide prohibition ,of plea 
negotiation:;;'; in ;Aicfska . The model uSed was developed on the basis of 

. simulation~r:ese'arch:>on 'the.ci'iminal justice system\ in Washington, 
b.c. Accordingt.o ,the model," the' elimination ot"plea bargaining.would 
result in an incre'ase in pretrial dismiss.al rates, a' decrease in 

."conviction rates;,: ~n~:1 an' rt1~rease in ,cases awaiting trial. '1'0 miti­
gate some of the .. d1ffere-nces' in size, racial composition, and. other 
variCi.bleswhichdist:i,ngU:Lsh' .. the. ,rl~shingtonsitt1atio~ from that in· 
Alaska, only datafr·on{f~lonY<' ~ridmis'dem~.'lnQr case . .s in Anchorage were· 
ahalyzed. Predictions • i~re'~omP9red' 'wi til :'"tne relevant court data for 
the pre-elitninationperigl;f oi"1971l, and 1975 ana the impact period o·f 
1976'and ··1977. Contrary to model ,pre#ction,dism~ssalrates for 
fe~onies fqllowed tne pattern,'of:'pre~ellminatt()n years and decreased. 
While . dismissal rates inoreased fO.r".misdemeanors:; this is also in 
keeping with the pre-e'limina{ion·. trend .... '. Again ,contrary' to pre,... 
dictt!')n,. t.."9th fe,;tony c"and ,misdemeanorconv,iotioris. in:creased dur5.ng the 
impaQtper!Lod. While, the period' iliL tooshqrt', ,toadequate).y test the, 
impan.t or" 1>lea bargaining eliminationoh, 9t'ime ,rates',> there· has been 
'~, decrt~a;:;~.' in 'felony filings durins<,the iiripa~~ pe.r-ipd. . As predicted, 
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trial througholltrates. did increase f but there was a:)doUbling rather 
than a tripling of . the rates. While there was. a decrease ·in average 
days to disposition for felonies following e1:l.mil1'ation Of. plea bar­
gaining~ the average time for. dispositioQ of' misdemeangrcases. 
increased by 246 p~rcent between 1974-1977. A factor not included in 
the model, but; of great ..impaot. has been .a· dramati.c increase 'in 
appeals since. ··the.elimil'lation '. of . plea bargqining.. In addition. 
calendering procegures have been changeqor t,ightened.andstrlcter 
continuance policies .. have beenillstituted. Possi.blefactorsaff'ecting 
the diff.erences between model predictiol'IS and the actual A:laskan 
experience, arediscl.issed, and the utility "of the model is. briefly 
examined. Reference notes are included. 

77. McGUIRE, C.. R.' Bargained Plea: JUsticeComproinised and Justice Denied.' 

.. ;: 

I l1inois Ba.r ,10urnal. v. 65. ,no 9:576-579. ,~May 1977. (NCJ55862) 

The sole justification "of pJeabargainingi5 .' to overcome court 
backlogs. If this problemqan: besolveQ. public confldenceanct poten­
tial abuses demand that the ; practice be reduced or abolished. Plea 
bargaining simultaneously victtmizes .. the public b}f excessi·-e lenienff"Yjl;. 
for hard core .criminal repeaters and deprives the innooent defendant Of" 
the forum where the state t s attorney must prove his case • . Experiences 
in the few jurisdictions that have redu~,ed Qr eliminClted· plea 
bargaining (Phoen,ix, Ariz. ,andWashington .'.e.C. ) show a sUbstantial 
increase in guilty pleas t and al thotlgh some increase in "contest(td 
trialS probably occurs, this should never reach the flood propoJ"tions 
pr~dicteq, by defenders. of plea bargaining if the prosel:mtor f soffice 
is administered pr()perly~ Fleshargaining encourages the prosecutor 
to 'proceed with cases that should be dropped because of lack of ,evi­
dence, and ,.it encourages tbe practices of nover charging" ~nd"loading 
charges t" whereby either the type of charge is too severe or the 
number of chan~es is unwarranted in the hope of negotiating a plea~ 
Corruption is a>{;so much niorelikely in anoffioe that bargains than in 
one that does not. The public through its legislatures has prescribed 
certain ptlnishments for cert.ain cl'imes. and to bargain away ~these sen .... 
tences is to"· defeat the intent of the pubJic.Expe,riencedstates' 
attorneys are necessary to. eliminate plea bargaining; they must know 
which ca::res to try and provide moral and legal leaqership to the 
staff. With the elimination of plea bargaining! sentences should be­
come .JPore rational t since they will no longer be based. 011 what is 
agreeable to. the defendant. Plea bargaining.. however, may· be 
justiried in a few cases involving informant:'), and enougpflexibility 
should be retained t9 employ it in these few situations. The elimina­
tion of plea bargaining will.increase faj.rness and rationality in· 04.r 
crlminaljust1ce system. 
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'7u-;, P_A.~·.NASt~ .. _ ·R:.· L!t and. R . . J:. AT-KINS .. '" A_bt~li.sh~ng P·le~f· 'Bargaining··: 'A ,Prc;>po:3"$-l. 
Criminall.aw Bulletin,v. 14, n.2: 101,~122. March/April 1978. 

'(NCJ45581) 

Forces bellind the, movemerittoabolishpleabargaining are examined. 
at-tempts ,'to' restri-ct plea bargaining in four 'jurisdictions ,arere­
viewed,and ,a plan to ,replace plea bargaining wi:th charge-setting 

"hearings isprop'osed • Serious const! tutfonal "questions surround the 
practiceoi' pleabargaining~ The crucial question is ,thiS: How can a 
democratic s}"stem of government condone a process whereby People who 
choose to eX'ercise theireons1:;itutional, right remain, charged with 
cr~Iliinal conduct beari:pg greatetpotential puni'shmentthan the, lesser 
charges the¥WQuld be Q-t:f~t.e~~L Ji~re th~y to forego theexerpiseof 
thei,rconstitJ,ltlonal, rights? Majorimp~'-us f,gr tlle aboli~ion of plea 
bargaining came from the Ncitional' Advisory Commissioho1'l ,h"i-minal Jus .... 
tice Standardscmcl Goals. which called for an end to the practice by 
1978. , A",review'of steps taken" to restriot plea bargaining in the 
U.S. Attorney' oS office for the Southern District of California; the 
sta'te of Al,!'lska, MliltnomahCoul'lty tOre.;;;', 'andMaricopaCounty, Ari4 ., 
offers evidence against claims that, without plea bargaining, the 
criminal justice system will topple, under its own ,weight. Ideally t 
the 'appropriate charge :in each cas,e must be) sought as early as 
possible . Once theflPpropriate' charge:i:s determined ·,the prosecutor 
should pot seek to reduce it solely to obtain a pl~'aofguilty. If ' 
the appropriateness of the chargei~ the key to a system free jof plea 
and sentenoebal"gaining,there must be a control 'on that key beYond 
the prosecutor 's good faith and adherence to establ,ished criteria. 
That key could be provided in a charge"':stitting hearing. i,o which the 
court, having considered all information presented to it by court 
personnel, the defense, and ,the prosecution, select,S the appropriate 
charge. ' 

79. PUTNAM ,J. T. Muncipal Plea Bargaining: Right or Wrong • Criminal Justice 
Quarterly. v. 4, n.2:74-.82. Spring-Summer 1976., 

MICROFICHE OftJ37645) 
" 

This article eXamines ,the effect of a policy change "passed by the New 
Jersey Supreme Courtwhi,ch prohibited plea bargaining in the municipal 
courts fora11 nonindictable, oi'fense,$, after one year in operation • 

'The Qackgroundwhich led' to the declsioqto eliminate plea negotia .... 
tionsin munic,ipal courts is explained .. ,. {icritique ,of the rationale 
used by the State Supreme Court and the administrative ,office of the 
cou'rtsto justify the change b"l prosecutorialpolicy is presfmted; It 
is concluded that" if the pra:ctice of plea bargaining is to be pro­
hibited in the municipal courts ,then an injection of heavy state 
financi~l assistance' must be provided to offset' the inevi table 
increase in court CQsts. 
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,NATIONAL CENTER Fon STATE COURTS, 
" . _. 1'". "." .. " 

Bargaining.' in Municipal' Courts 
burg ,Virginia, 1974. '106p. 

PUBLICATIONS DEPARTMENT.· Study -o.f· Plea 
of the State of Ne.wJersey. C Williams-

I'UCROFICHE. (NCJ 1.9955) 

Results of a study undertaken t<>cletermine -Whether t.heMarch 27, 1974, 
t~ew Jersey prohi,bition of plea bargaining iritpemuriicipal, -.. courts 
sh"ould . continue or whether some form of plea . bargaining should be 

·aiJo-wed.J,r1 order to study thoroughly the impli-ca~nsof plea bar­
gainingafldllte proh'ibitiotl f. the .. National g~:n~erfor~ate .Courts co.n-
9;Jotedan in-depth exafilinat!on of a spec1Jf~c catego~ of .case for 

_ ;-:~everal years, both .b~fore ~n~dur:~ng~he t~methe P~Oh~bi.tion~as 
imposed.. The offenSesof.dn nngwhlle Intqncatedand\~rl vlngwhlle 
~mpaired were eXamined for the .month of May for 1972, 19,3'eand .1974. 

i. fEe study corl.sisted of legal research, fieldirl,terviews, qpestionnaire 
\. survey research. anean c~nalysis of relev'ahtstatistical \data. The 

_ .. '~ resuU;:i . of _. thth field' interviews of' judges .and an analys~s of .. -the. 
"~riving.','While . intoxicated or' impcdred" Offenses _ areinclude\~in this 
,Ire-port •. I~was ncted th.atof the 3:8 .ml,lnicJpal judges int~rv%'~w~d, 12 
:favored a co.ntinuation 'oftheprohibition while 26 favored re~~O\'al of. 
d1he prohibition. This report recommends thatthepre$~nt pr\Jh'\~t'Jition 
;~g;:linst plea bargciining .. in; the MuniCipal Court be" continuedf~r the 
:;Qo.llowing reaso.ns ~ municipal court judgeships ,aspresently s,t:nic­
';tured; do not sufficiently inSUlate judges from the pressures of local 
'political life and oft~medemandsfor privateacti vi ties; lccal 
pr"osecutorial services, as pres~ntly structured. are also too closely . 
tied to the' municipaii.ties, are often unavailable to the municipal 
courts, . and are unable to scree.ncomplaints for clrunkdriving cases; 
and the administrative structure of the muni.cipal courts I individually 

. .' '. . '. ....... .' ;'- '. . . .' 

and as a group ,is seriously defective. (Author'abstract 'modified) 

. . f 
8 L RUBINSTEIN, H. L..and .,T. j,J. WHITE. Plea Barg<;ii~fllg: 

v. 62, n. 6:266.;.279~ 
Can Alaska Live With­

DecemberlJanuaty1979. out It? 'Judicaturi~l 
r­

,I 

" ! 
. CNCJ 53265) 

v ~ " 

To gaoge the impaot of the' Aiaskan ban, ;bn plea bargaining and actual 
ad:herence to the rule. ih.terviews were· held,. with 4.00 judges and 
lawyers, and information' from 3,586 case files was examined. The 
3,586 case files'· involvedab\)ut.2, 300 defendants processed through . the 
criminal. justice system during the yeC)rbefol'ethe policy banning plea 
bargairiing. went into effect (Year 1) and the year following the adop-

- tion of the policy (Year II) •. The cases were traced.through the court 
system. Variables on the cases-offender fS age, ,~ex,' race, income, 
offense ,and type ofclefense attorney--wer!i collected. and six 
classes . of statul~ory .·offenseswere described.! Statistical evidence 
shoWS that plea bargaining occurred :Lnonly14to 12 percent of 
conviction cas'es in Year. II ~.. a drast.ic re~uctiQn from Y~ar·! •.. 
Interviewrespphses indicate that plea. barsai'rt-ing has almost dis;'" 
appeared and charge bargaining has declined. Priv<;lte lawye:"s com­
plained that. they are required to do mor~ motion practice a'ndtrial 
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_preparation since -piea bargaining basbeenhanned. Pro;3ecutbrsagreed 
tba~ the ban has rnade ,tbeir ,)bbsmore difftcUltbut t'eport ,they are 
hapPY to be 'relieved of sentertcingre~sponSibil:ities. "From Yeat' Ito 
Year II,the average Pfocessingtirne for a felony case was reduced 
from192.1qays to "89. 5 days , ,'trials increq,sed' by 97 percent in 
Anchof,age and 57 percent' iriFairbanks, ' and' trial convic~ionswere up 
,11 .3perce,nt~ Sentenqes. were" more severe in Yea'r ' II. The number of 
defendants receiVing, prison Sentences longer than 30 days 'for Violent 
crimes increased by 6 percent, defeodantsindicted on property crimes 

'received sentences that were 53percerit longer; and persons convicted 
of fraud and' forgeryal"id<for drug crimes obtained sentences that were 
117 percent and 233 percent more severe; reSpectively. ' Issues ir 
plea bargaining use are reviewed and tabulat' data are provided. 

o 

82~ ',U.S.' DEPARTMENT QE'. JUSTICE. Law Enforcement 
AlaSka Judicial'Council : Interim Repoi't 

Assistance Admipistration. 
~n the Elimination of Ple~ 

l 
, , 
< , 

, Bargaining. M.L.' Rubinstein l 'Proj.~ Oir.; 
Judicial Council, 1977.,: 233 p. 

Ancborage, Alaska. Alaska 
(NCS46876) 

.A' preliminary evalua~ion 'is made of a hew statewide policy which 
prohibits oi.strictattorney;s and their .. assistants from engaging in 
plea negotiations. ,The n~w policy took' effect' jn Alaska in August 
1975. :::,This evaluationcorriparesthe year immediately preceding the 
plea negotiations prohibition' 'with the year immediately following to 
det~rmine: (Hwhether plea bargaining as defined by the St.ate Attor­
neyGeneralhas been elimimlted' and (2). what the effect of the new 
policy has been, on the criminal justice . system.· Mail surveys; 
personal intervie\olswitrh 174 attorneys, judges,' and law enforcement 
officers ;:mda st~t.i ",t,haJ an,,alysisof23, 000 rriisdemeanor cases w.ere 

. used for the eVClluation~-",_.Lsigtrifican~ number of respondents agreed 
that sentence barg~ining had been virtuaily eB.Illina-tea-. -'Ttle--C-remaIrider 

:felt that it had been substantially reduced. I,t was hypothesized that 
with no plea bargaining there., wQuld be fewer incentives for a defen.­
dant tocpange his pleafrolY! not .gUiltyto guilty, Clndthlls bhe system 
would .. slow down. The >case analysissbowed that· thenurnber' of trials . 
. in district courts increased by an, average of 72.4 percent. However, 
court diSPosition timesdeclinedsignificanUY, c up to 32.4 percent in 

,Anchorage. Attorneys did no.t like the new policy because every case 
had· tb be treated as if it were going to trial. This need ofqili­
gent pr~pClration increased the cost, ofrepresentat.ion for middle-class 
persons. Many judges and' district attorneys were also critical of the 
policy for misdemegnors.· They said that it was irnpossible for the 
state, to properly 'Ii tigate all charges filed," and thus more' cases 
.would. be disnlissed. This' increase i.ri dismissals was confirmed by the 
Case study • The new policy also virtually eliminated judicial par­
ticipation inprepleasentencing discussions~ Another· association ha,s 
been the fact that the average. jail sentence increased in· severity and 

'the averClge net fine increased by 13.6 percent after the new policy 
WClS instituted. However, 'this,.' inorease might· be the result of 
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newspaper pressur.e alidthe fact that 1976wa$. an election year . Fe", 
persons interviewed felt that this ,effect CQuid 'be cilrect~.Y' attribUted 
to the neW plea bargaining policy. c, ' 

. ~) 

83. ,Law Enforcement Assistance Administratiptl. 0 Limiting' thE1, 'Plea 
Bargain in MultnomahCount'y (Ore.).PortJ;and. Oregon t: MultrioC/lah ICounty 

84. 

District Attorne:y'sOffice, '1977.MICRQflCHE (NCJ46993) 

Limiting plea bargaining 'for serious cr+mewa~~riedinMultnomah,p= 
County (Portland, ,Ore~)i.naunique LEtiA~t'undedp.rogram;, opera~~ 
and evaluations of, the programar-e reported .l'his2-yearpre.see'utian 
project, known as the No Plea":Bargain Project ("impact u~ry, devoted 
100 "per~ent of its energy~oprosecutj,nghomeburgl<3rs. armed robbers, 

. and majgr ufencesUby refusing' to' reduce thetpp felony;, charge. 
Ur'llike the horizontalmovementof.a case through most urban prosecy ... 
tors's.offices. ; the' impact un:i,tassign~ 'the Case to a ,single" deputy 
district attorney frorrrthe time itep:ters the system until its resolu­
tion ,at trial. "ContrarY to" orig-inal expectations, arrest-:-to--tr"ial 
time has not lengtq~ned the time,for case disposition ,nor. haso,refusal 
to plea bargain lea to clogged trial dock,ets.and ineffic~ency. t...:o 
major evaluations of the' program have now been ,carried out. ~he 
Qregon Law Enforcement Council. using data from 1972-19'73. found that 
there weoredramatic increases in the numbers of defendants who pled to 
the" original 'charge 'and concomitant reduction in . the numbers of .' 
charg~s dismissedorr-educed. while at the" same ,time 59 percent more 
burglary, robbery, and 'theft cases were prosecuted. The Rand Corpora­
tion conducted a random survey . of 100 burgJ"ary ,and robbery cases in 
1973-1974 and found that (1) "or~ginal charge"·conviction t'at;es 'ror 
robbery by trial or guilty plea rose from. 21- pgrce,nt in 197:3 to 71 
percent in 1974; (2) pretrial 'dismissal rates tell ,from ·44 percent ·to 
12 perc'ent, and there was a rise in,.,; gross plea rates(~J to 61 per,.. 
cent) and overall convictiqp rates ,{47 9to 77 percent); 0) charge 
bargaining on robbery guilty pleas decr~ased drastically from 59 per­
cent in 1973 to 6 percent in 1914; (4) a higher proport.ion of impact 
offeilderswas incarceratted (67' to 87 percent); and (5) impact offenses 
Were moved moreexpedit!.1.ously • Because of the ., SUCC¢$S of impact,the 
MultnomahCounty f s dis/trict attorney's office h;,)s restricted its plea 
bargaining policy to /inc1ude other criminal charges <'lnd all cases 
invol vingcareer cri~inals . Tabularm'8Iterial"ls includect.· 

Law Enforcemei~t Assistance Administration. MultnomahCountx 
(Ore.) District Att6rn~y's Hignlmpact Pt'oject.' H.Haas,' proj. ·Dir. 
Portland, ' Oregon,' MUltriolpan. county District Atto.rney t sOrf'ice,. 1976., 
16 p. . 'ii ". MICROFICHE OiCJ 31734) 

II." . . . . 

Final repo.rt on a project to ci.mple.m~rit e\,~o-plea~bar~ainirig policy in 
the Multnomah County(Ore • .)d~strlct attorrley'soffl.ce for a2 .... yeat 
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pe'riod ending. September 30, '1975.. . the, Ptojectwas undertaken in 
. response to the many perc~ived abu.,ses of the.plea","bargaining process 
. and to the poor quality 6f ca$€f preparation as. evidenced by the low 
number of original. chargeconvicbiqns •. The project; set out to achieve 
its goals through the provision or legal advice and case' assistance to 
;police investigatQrsand through the establishment of a felony revie\o[ 
panel composed ofpqlice and· prosecutors. The panel reviews;all 

'felony .. cases prior to making '. the charging detdsi.on. . The 5e1f­
evaluation metpodology' involved the comparison of statistics taker 
bei'oreanddul"ing the project on conViction rates, original charge 
convictions, case dispositions, etc. Results indicatet.hat the project 
successfullyi~alsed . original charge oonviction rates and reduce~ 
acquit:talsand in~tance$ of plea bar~aining. 

Law Enforcement Assistance Administr-ation. Plea Bargaining 
in Some or the Largest Cities in the United states. By R .H. 
WUliams. Washington. 1975:. 40 p. (NCJ 41593) 

ThiS paper makes the case f,or.abolishing the practice of plea 
bargain~ing. "The~hor believes that plea bargaining qDHteratesthe 
need folt' the crimiri'al justice system to treat individuals fairly and 

. according to their own . needs~The p;aper t to . Hlu,strate this.point, 
quot~s one high~Qv,rt official, assaying that the Qourt 15 like a 
machine grinding out produces. '<C1\ccording' toone survey the . author 
uses,' 73 pe'-rcent of respondents favor the convening of. a national 
confer~nce to discuss and solve the problem of plea bargaining.; The 
author believes that . such a· conference ShbUld initiate strategies 
aimed at abolishing plea bargaining. 

86.. U.S.. DEPARTHENT OF JUSTICE. Law .EnforcementAssistance Administration. 
National Institute of Law Enforcement and Criminal Jus.tice. Multnomah 
County (Ore.). No ... Plea . BarS9ining Un! t: Exemp1arx PrOject Vali.dation 
Report. Cambridge. Massachusetts. .Abt Associates, 1976. 223 p. 

MICROFICHE (NCJ 36581) 

Exemplary project validation r~portof an impaot oi tiesprojeot of~the 
;S, ... t.;>.;"'(~~:~~~.;;:-.~~~~.'~'}!~%~~ .. 'il; _~~~~~~ey IS of rice to deter impact c(?imes by 

~- u :~r-Cf'ii:m-aifd~ncarceration rates for them. The 
projeot '" conSisted of a unit of five deputy district attorneys 
established to prps.ecutethe . impact crimes of' armed robbery, ,burglary 
ina dwelling, and receiving stolen property. To, ac.complish this, the 
unit sought to a$.si~n e~ch Cc3,$e" to one ,district attorney frOm 
$or~eni.ng to dIsposition; provide swift and completeproseoution ina 
maximUm of 60 days from arr~t. to tri~l; and reduce the incidence of 

. plea t);arga:1.ning,. This validation re,Port incorporates information from 
theNo-P.:l~a l~argainitlg Unit ExeJilplaj1Y Project Application; a prelimi­
nary evalua't;ton by the Oregon Law a/'nforcement Committee ;an evaluation' 
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. by the/Rand Corporat'tpn; oand statistic-s ;1)"'9_m the 1974 annual report of 

. the ,; Multnomah County \. district .. attorney' s.6f'f'iQ~._ The project's 
success, adaptability, and. strengths ahd ~eaknessesaro~"asses§ed. 

", 

87. UNIVERSITY OF IOWA. Elimination of RleaBargaining in Black Hawk County:' 
A CaseStudy~Iowa Law Review, v.60; 105~-1071.1975.' . (NCJ 31912) 

~.): 

Value of plea bargaining as .. {!. criminal justice'" institution was 
examined 1.isl.ngqata,from··the. county ,pourt _ in . BJack . Hawk County, Iowa. 
ThisexaminatiOi1 involves .three steps of "analysis. First, a brief . 
judicial history of .' plea bargaining .,' is presented. Thtib . the sqcial 
cost'l3 and benefits of plea bargaining are explored to assess its value 
as an established. institution' in our' criminal.' justice system. 
Finally, thi$cost/benefit.analysis· is test~dby ~statistical data 
obtained from the criminal docket-sor Bla.ck Hawk County, Iowa. . 1t1s 
seen that some. of"the traditional not~ions which c, sur rouiid the ins.ti tu­
tion of plea bargaining are not supported by, objedtive data. This 
study revealsaj !J1oreeffioientcriminaljustice system with Black Hawk 
County_ afterp~~a bargaining was eliminated and the system was gi Y~n . 

. ~_~nefit ':'of 'certain key supporting ,structures. " This .incrfJased 
e£ficiencywas evidenced in three- major. areas: first, the .co~L1nty 
attorney's o £.fi ce waS able ~toobtclinthe same number Qffelony con­
victions while the numper of cases filed during. the comparison period ". 
dp.,creased23 percent; second, there was a 500 percent decrease inth.e 
number of dismissals occurring from 1973' to 1974; third, while 50. 
percent of the trials dUring the 1973 quarter resulted· in guilty ver­
dicts, 75 percehi' of the trials resulted in guilty verdicts during tHe 
corr.:espondirlg quarter in 1974. (Author abstract~ 
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ALSCHUL,ER t A.W. trial Judge '$ Role ip('Pleaaargaiti.irrs. Part l.C(~lumDia 
Law Review t V. 16~1'l. 7:" 1Q59~1151L':i~tovetnbe.r1916 ~ tlilc:ii' J91'l2)~ , ' '.' ..... . , ' ',", .. ' .:. " ' ",,6, " ".'" 

A.ft, ana .... l. Y:JiC., .. di.~C~S5. :,i.Q~' . Of:t.;.b,~ ... ,.typ.es!.,' .~f p~.ea." A'.tf~t'ga. initlg.t .. :·. argu.m .. e. ~.ts ... " • .ror.: ' 
and agal.nat JUd:tc:Lal partJ.C'l,pahot'\',. 'an:'<1:: rat~onales forbarg,limne;.: 
Author I $ c,ommenta'ries enjudicial':part'lqiipat,lon in. p:~ea bat"gaining " 
cover systt~"'s in whlchprosecutot'sc'(jmpletelYdominateple~bar&aining. 
and judges de not, participate;;" sys,tams in' whi¢hthere ,is no.' 
explicit bargaining but to..' thosedefendantswhQ. d¢not?~~~j;hei.r 
cases tott'ial; systems in which judges: pa.,rt:tcfpatiebut·,'S:Void specltie< 
promises. ArgUments that jodgesW'ouldhave difficultfy being ltrnpartial I' 

in caseswhetethey have ,Participated. :l.tlthe barg¥'ningare an$l,yzed. II 

. Sugg'ested . refol"fOS . for . the impt'QV~ment of theenVire plea bargai-ning 
system incJude '-'more . judicial control of sentencing pro.mise~. 
neg,oti(~tioninthe defendantis,~weS$nce~ and negotiation hased on the, 
sentenYc.@ wbe ilUpci5eO'r-~-:rffanonthe number' and level',)£' charges. 

89.80RREGO t . T ~ R. Ctimi.nal La~:Plea Jiegdt.iations .. -Legitimizi~sthe 'Agreement 

90. 

Proce\ss. mdahoma l.aw Review, \~,. 21. p. 3: 48'7 ... Q99. SI.!l1!met1.91q~ 
. - '0 - Hile.} 25321), 

Recommendation to formalize ~c-ill~al barga:btitlgpJ.:,)c~ss l4ihh a written. 
agreement that Irmuld be filed In, tHe case. . 'lhetl¢ajor benefit, del"'iv~d 
from a formal plea b~rgainiqijse$sion Would be tf;aUevl~ Qr . elimi­
nate the mistakes and .miscoQ;'6eptionswhi@. at oresenttccmmorilj~t" 
between prosecutor. anddef'e~~ant. . . • . . 

ii 
, ~ ~ II 

GALLAGHER. ~:.;'.K.: JUdi.Cia.l par.ti?;i~labi~.n in ~l~a, 
Stanqlards~ Harvard CIVll Rl:abtS-,Cl.Vl). 
n. 1 ji29-51.January t91!1. '. .' 

Bar~~ng: . A.·S~atchfoF New 
l.:ibertles.t~ )teview.~ v ~ 9. 

-- , . '{NC~ '3(296) 

This article sugg;ests standards to maximize the benefits a..q:tl. :faj,rness 
of convictien withouetrial throughexclusi~n .at the.judge in the, plea 
negotiations and an opcnandcQntraotuala'Ppro.ach)~ such: 'negotia­
tions. It is. generaUy recogn.i'.:z:edthatju~.ii(:1.at. p~r1ticlpation in ~he 
pl~a negotiatIon precess creates due process problecls. T~o oPPoslng 
$olul~ions haVe generally been suggested.'· Some commentators ar,guethat> 
the, trial judge should be moved trom his. ,present infQ'tl1lal.. looS'ely 

~ defi~ed role to the center of the plea bargaining systeni..This 
ar-ti;~le generally supperts the opposite Solution: . the trial judge 
shOl.l~dibe totally excluged frompreplea ne,gdt;iattons. Thes~ alterna­
tive~~ are analyzed from two ctl.fferent perspectives.·, Firsti, the con .... 
stitutional questions are explored. Then a brief qonsideratlbnofthe 
validity and application of recent contractual ap'prpachestople~bar-­
gaining is undertaken. The author argues that a preplea confereO;'~e 
before" an impartial hearing examiner could be used,to$et f~rth 
conditions ,of' the plea negotiation, thereby andil'S thedef.enda:tlts. 
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· dari~erQf 't-J>.leadingi,in 'bhedil'irk ,~I and redUt;irtg the qoerCi ve power of 
"thepros.ectuter anq:. judge:. She fUrther statesthatremQval of the trial 
Ju~_~~.Ptel?lea neSqtiatfons is' a vital step to\iardsensuring that 

.4' .. ' tfieguilt)t'''plea' meeti$OOt.h.;~~S.Y,t.p.t1onat !/ilnd contractual require-
mebts.. \lnJth~r a1;t§tractmodlr~ed) .. 

,., 

llo1untary 'Trap. , . 'rr1al., 
. I. . (~ 

v. 9 f ft. 3: 23","26. May I June 19B. 
(NGJ 10620) 

ProblemS, resultirtg from setrt\'I3ncing promi~,e:~ by trial judges d,uring 
plea negotiations are analyzed. ~nd severa;lrerne(ties are suggested to~· 

.' proteot. theO defendant tsrlghts., ·TheSupreme. CoUrt has !mand ated that ~ 
· 'to preserve the defendant' sdQe process ritnts, trial: records must 
S:ho'ilthat ~tJiltypl,e~swerir;enter#d 'lolunt'arHy finte~ligentlY. and 
llnderst4andingly. Dirrj;cultli!'$ 'fn meeting the voc1l.lntariness standard 
af'&en~ountetoo when jlJtiges tender sentencing 'promises dUrtngp:reGi bar-

-.. <~?~ining,~ 1hecoerciveness lqberent.,insucnsituatibns has; ll:d t.o t~o,IQ 
" lineS of al\lpella,te~ecisions limit!nstrial judge disoretion in this 

area. those sihi('!n barjudioial partidipati<;m in plea negotiations com­
G- pletely .. and- tnose which. hold judic1al'_Rt~Dmises to be only one factor 

;in4etwmining- thevolunta:rine$8 ofa plea~:=-~~~_..suggested, that the 
," best.solut:i,ontothis problem is to 'har. the trial j-ud:ge=from plea ne­

= . .gQtiatlons .. andtob:lndh1m"to impose a sent.ence no 'grec(ter than that 
reco:r.m~nded b)'fthe proSecutor.' If the! prosecution recommendation is 
derU,ed i the: de'fenQant should be given the opportunity to withdraw his 

:;:ptea. ' 

.~' 

H. s. tULLER. Criminal Ju.sti.ae Issues: Plea Negoti­
Cit-biens Resea~ouncU of ~fichigal'l, 1977.24 p. - . c ... 

(NCJ 45009) 

~l$jo~ ls$~es, in the contr<.Wef~Y r-egardingpl,ea negotiations are ex­
plbre~1n tWQ papers,.. A t"aj6kgroundpapero reviews the constitutional 
status: Qf plea negQtialtionarld acceptan,oe of guUtypleas. guilty plea 
praotices in Hichigan "and ,arguments 9ited by proponent.~ and ,opponents 
of. tra4ttHm.al pte-a .IlE:lgotiaHon. R~cotnmendatiotl$ by two Hichigan Ad­
v::sory 'Cofrnlll.ssions Oil Critni~al Justice with regat"d' to. changing plea 
ne$otiatiQnRrao'tices f,Jre rioted., The second,pap'er opens with an 

· ~1-jerview .qf. Al1:ea nesotiation in the· United States t including a review 
ot the findings. and' teco(llfl)endationsof various national commissio'ns 
and standards-.settirtgbodies~ Issues in .the debate over plea, negotic:!­
t;.tQnprachices are di,~cussed, including the question of whether 
innocent fpersons may be coerceQ. into pl.eading guilty. the matter of 

" jUdici~' par-ticip.at.ion ihpl~ discussions,and questions regarding 
the adeq,1-lae,y of' i:trf.-orm,ation available to theprosecutol-and the 
derE!n~u:~ attorrHW during the plea negotiation process. Other. issues 
concern the exerci,se of unregulated di,scretion' b)f prosecutors and the 
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secrecy of the ple~ negotiation prbcess. It is pointed out tl}at it. 
may be extremely dH'ficult t'o abolish an forms of plea bargaining, 
given evidence thl3t people' in institutional sett~ng's haturallyseek 
ways of accommodating and working out arrangements. . It .issuggested 
that, before attemptj,ng to abolish all plea bargaining • consideration 
be given to bringing the process out into the open, making participar!ts 
accountable for the decisions they make, andprovidirigallparticipants 
with adequate resources. Such measures ~~sunshinela:wst account­
ability ,requirements f full information assurances ,and judicial' 
in-coJ"li .. t inquir.i~s. into the facts could. r.educe .abuses in' the plea baf~. 
gaili; :.,g process. 

93. HARVARD LAW· nEVIEW 
the Cri~',inal 

Jaliuary1977. 

ASSOCIATION. Plea Bargaining and the Tr~sformation of 
Process. Harvard Law Review.t V" 90, n. 3:564-595. 

OlCJ' 3922l} 
" . . 

Deals wjtpt;he structural reforms of plea barg9inin!Sa~d ~;i$cusses its 
theorel1~cal advantages over" the traditional mod~:1'1 ofcdminal 
proceseJ. The article begins with an examination of those elements of 
the. tniadUional model -which ledte its breakdown and to the develop-

'- ment I~f plea bargaining. Alsg discussed are the p~~'oblems inherent in 
plea ;:bq.l:-gaining. The second part of the documentamllyzestwo prior 
prop~sals for reforming the current plea b~rgaining procase'" Finally, 
the ,/last part presents a mag±sterial/p<jlrticipatlon model of plea bar­
gai,ning as a subsystem of the traditional 'model. By requtringa plea 
"screening hearing befor~ an investigative' magistrate prior to plea bar­
gaining and by insisting on -the defendant 's'participationin the plea 
r,iegotiatiorls, this model would realize the pote.ntial advantages of a 
bargaining' system and ameliorate the¢efects of the' cUI~ren£ practice. 
(Authorabstfact) 

.! . 

. 94 , HOFFMAN, W. E. Pleas of Guil tY71x. the Federel Courts. 
v. 22. n. 6:11-24. September 1976. 

Practical Lawyer 1 

(Ndj" 55201) 

The pleaso! guilty and noh, contendere in the Federal Clour-tsare 
discussed,and various sentencing alternatives ;are detailed. The, 
majority of defendants in .. Federal.courts plead guilty or nolo con­
tendere. Nolo contendere is typically treated by the courts as a 
guilty plea, the difference being that Holo contendere may not be io.­
troduD.ed as an adm5.ssion of guilt in a subsequent civil suit. Onder 
amended rules, Federal courts are required to .ensure·· that the 
defendants fully understand the poteot;i31coosequences of a guilty or 
a nolo contendere plea • The required judicial advice to defendant:;! Js 
li5tetl~:frr the appendix. Nolo 'contendere does not have to be-accepted 
by the court and is occasionally rejected. It: is estimated that 
approximately 65 .. percent· of . all cases reaching Federal courts io.v01 ve 
plea bargaining. I In the past. pleabargai.ningwas done behind' closed 
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doprs \011 th "the understanding that. judges would refrain from 
participating. Under the new rules. it now appears that judges may 
partiCipate in Whateverdlscu$sionsoccur after' the. plea agreement is 
disclosed;~Underthe amended rules all plea bargainihgagr:eements 
must be placed on theof'f'icial court- record. However t c(iurts are not 
bound by aareementsbetweenprosecuting,end defense attorneys. In 
cases of multidist.rict lj"tigation, plea agreementsapprov~d ~l,n one 
district must be upheld in another. lft,he cour-t decides to reject a 
plea . agreement •. it must take. thf.: follo\ol~ng steps:' (1) infornthe 
parties, (2) advise the defendant in ope/,'l. court or otherwise that the 
court is not bound by the plea agreement;, BY afford the defendant an 
opportunity to 'w;Lthdrawthe' of'iginal plea, and (tn ao"eise tr.e 
defendant that if he 01' she persists in bis pIe\.. of guilty or nolo con­
tendere, the disposition of the casemalY be less 'faV'orablethan that 
contemplated in the plea agreement. No :references are pr'ovided •. 

95. MORRIS. 1f. Pr~trial Arbit~: Proposa!r f'oraNew Hodel. 
bara, California, Center:' for 'the Stulay' of Democratic 
1973.li 

Santa Ear­
!nsti tutions t . 

H4CJ 31872) 

. A. proposal is made for a IfmQre princiP!e<pr. kind of p::-et.ria'l prccedure 
than plea bargaini.ng in which onlytlile prosecutor and defe·nse counsel. 
negotiate on a matter of great ponce14 n to both defendants aud 
plaintiffs* The' dean of the U~iversit.y of Chicago f..aH S·:::hool 
suggests that all the parties ina /~ase (including the judge, vieti!'!:. 
accused Off~.~", .as \oIell. as .th~ .prosecutor .and. defense counsel \ 
should t;.ake p"artin the negotiations. Thi$ tape;· part ~f ~ series 
of eight tapes (NCJ 31870 through 31877) on the po.st~.n'" of the 
crimin'al justice system'in the year 2000, sen,s for $59.40. rhe tapes 
\oIere edited from the proceedings of a conference OP UThe Politics of 
Change in the Criminal Justice System.1I 

96,ir ~~tKEY,. M. A~ Adjudication as the 
Plea Barg.aining: The "Roles 
Gard.iner and M. ~. Mulkey t 
Massc;chusetts,1975. ' 10 'P" 

Administrative Procedures of' :;harging and 
of Prosecution and Defense • I~ J. s~. 

Crime and Criminal J ustice ~ tex_ "'Ist:.',:-m • 
.( ltCJ 31~= ~ , 

After examining the . fact9rs whioh influence the pro;)ec:;'lto~'ts decisi,;m 
to. bring charges and to negotiate a plea, tbis' article reviews 
criticisms of plea bargaining and discusses policy issues relating to 
plea negotiation ~ Tpe decision to charge may be' affei;ted 'by sucb 
variables as the strength of the statets case. ~he propensity cf tne 
judge· to dismiss or acq~itcert'ain types Qf defendants. the pC5~,ible 
defe~ses of the defendant. the criminal historyo! the defendant, the 
seriousness of thec~imer and the resource.s available tc the prO$~CU­
tor. Similar .t~@;ctorsare found -to influence the deciSion to plea bar­
gain. A,mongthe criticisms of the plea bargai:ning process noted by 
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t~i~aQ~~r' are t'ftat plea bail' gaining lIlay encourage urltiecessiary guilty . 
. -pleasr.,that such nega.-tiations may lead to incoTo:p,®~tedevelopment of 
. : the facjjs· .. f?!: the c-ase; that, pleanegoti,ations' may ignore the 
inpiv::~d1!al r~abilitativ,e needs of the defendant; and that plea bar-, 
gaining "W:'~Y, letid to irraticmal ,sentence disparity and ,allows 
illc-eg:;'.~imate considerations such as tbe strength of t.bestate·'s-case 

\~!and th:fi.i concern} lor court case flow to entet' lnto the determin/l,tion of 
- sentenceS. F'r-~,ally, the author discusses two impo~·tant isslfes which 
h~ver~ceH"ed'; considerab~e attention in terms of pro#sals for 

"" r~fqrm:. J.t'le:~low visibl,lifyof toe plea negotia;tion pract1:,be a.nd the 
wid~spread laek -tJf ,explicit PQlicy' concerning its prg',Cedures and 
standards. . (Author absttactmodified) 

91. NIMMER; R. T. s-nd ,Po. A; KIV,:~THAUS. Plea Bargaining: Reform, in Two Cities. 
, ,Justice System Jourpal, v. 3. n .1: 6 .... 21" Fall 1977 ,. . (NCJ 113169) 

The impact or, plea..;bsr:gaining reformsimplemertt-ed
i 

in 'De,trait,;t11cb~ , 
and Denver. Cp),.. • ,is, asSessed . Plea bargaining inV'-ol-ve$~a ·syst.em and 
members of toe judic:iary: this systelfjd'1rectly ac.coupt$-f~ the' dis­
position of the majority' of' all" criminal ,cases. ' _Pl~~.-bargaining 
reforms inbetroit and Denver 'liere implemented b'JprQ5e9t,ftor- poliey 
dec~.si,ons. not by judicial rulings or ,legiSlation. I.n both ,cit;$,es. 
plea conferen~eswere created bythearlopMotl .cr pa11e-ies 'requiring 
that ai:1nego.tiations take place in semiformal cot~fer~npe~Ut~olving' 
all rele'vant ,parties. and:, thatf:ailure "to 'rea,en :-agrceemirtt"dur!ng ,the _ 
conference terminate further negotiation. A -" staff' - ;or . assist~nt 
pr6secutor$ was assigned responsibility for- conducting _ al1negoti,a ... 
tions. Popcy statements defining ~onces$tonstooe triadoe in-. .t.Iarlouo 
types of c~~seswere published. and prosecutors expliC'it;ty-adop:te~r~the 

practice <?~' disclosir~g intormaltionto the defense. TIle'l"e;fQr~,sw~~re . 
success!'ur in DetrQit ,but not in Denver • In Detroi to' ~sul:>st~mtdal 
efforts were made to aCCOMmodate the interest1Jf the loca.l J.>ar and 
judi~iary in the reform. In Denver, no such efforts, were made. "<The 
Detroit reforms represented oolya striall change, wherea1iin Denvertne 
reforms marked a radical departure. from prior practices.:' -The " 
significance of these differences in accou~ting for' the differential' 
impaot of the reforms is discussed. ' ' 

98. SCHEPPS., P .D. Trial Judge's Dilell1ma: The Taking or. Guil ty Pleas. Court 
Review. v. 16 ,n. 3::4-1. January/February 197"8. C.UCJ51822:) 

A precise procedure for hearing guilty pleas is suggested for, the 
court in order to reduce the grounds fOr appeaJ.s when the plea is 
denii"ed. It is reported that 50 to 60p.er-c-ent;of tpepost-(:onviction 
prGceedings heard in the Federal and State cour'ts come from defend~nts' 
who have entered gu~:ltypleas. Themakipgand pi"eserving' ofa record. 
preferably verbatim • of all court proceedings surrounding the hearing 

69 

, , 

,~ , 
r 



, 0' 

.1..,. 

, 1/ 

· , 
" : 

\--.-A . 

of a ' negotiatedguil ty plea ilS recommended. It is advised that.- tp~ 
record' shouid contain a .' complete statement. of the terms 'of . the- , 
agreement and the judge ,I s reasons' for acoepting or denying the. plea. 
l'h~s for"mal procedure is believed necessary because the' plea' 
dfS'eUss:i9ns themselves are usual1yinform~l and practically' 
unreviewable •. While it. is maintain~d the ,court shou,;Ld not participate 
in plea. negotiations. the court shOUld inquire as t~~ the existence of 
a negotiated agreement Whenever a guilty plea is. entered. with a view 
towatddarefullY scrutinizing the;.'3ubstanceof the agreement. It is 
f.urthersuggested thattheccurt. before ,acceptitlga" gUE ty plea, 
300uld require the defendant to .tnakea detailed statement regarding 
the o~ffens.e to woieh he. is pleading guilty • Such' a statement would 
als6, stipulate other offenses of which the defendant had been ~arlier 
convicted. Should the trial judge not accept the guilty pleat 'this 
statement and.anyevidence obtained through it would be inadmis'sible 

,against the defendant in any subsequent prosecution. A list of 
'rea$ons for the cour~.l not to accept a guilty plea is presented • Some 

jUdiicial decisions bearing on plea negotiations are briefly discussed. 
and impfloper- induceme,nts communicated to the defendant for the' purpose 
of securing a gun ty ploea are' identified·. 

99. SMITH, J. H.andW. P.·DALE. Legitiniationof Plea Bargain~ng: Remedies for 
.BrokenPramises. American Criminal Law RevieW'. v. i1.'n. 3:77.1-799. 
Spring 1973. (NCJ 10999J 

Problems and injustices of current plea bargaining procedures. and 
discussion of possible solutions. The probl~ms of unkept bargains, 
misunderstandings, and misrepresentations are roo~ed in the secretive 
approaoh which courts and participantshavehistorlcallY taken to plea 
nego,tiations~ ~ts prevalence and importance require greater attention 
to" the real;( ties of plea bargaining.' The autho.rs recommend adoption 
of preventiVe measures to eliminate many of the uncertainties and 
exigencies of the negot;iatedplea. One, of the..se measures would be to 
set down the plea negotiations in writing t divulge the results to the 
couk't~andincQrpQrate the written agr,eement into the ()fficial 'Court 
record. Ot.her areas discussed are theories Cif relief based on 
standard_s of voluntarinessand procedural fair play~' and jqdic.ial 
plart;icipatiO'n in 'Pleanegotiations~ (Author abstractmodi,fied) 

:l00., U.S. DEPARTMENT OF JUSTICE~ Law Enforcement Assistana.e Administration. 
N~tiQnalInstituteof Law Enforcement and .Criminal Justice. Pretrial 
SettlementCO'ilference': An Evaluation Repol"t..,.-Draft. W.A. Kerstetter. 
Proj. Dir. Chic.ago, University of Chicago Center for Studies in 
Criminal ~.i1stice, 1979. 184 p. (NCi 56875) 

Directed at both criminal justice practitioners and re~archers t this 
~tl,Jdy outlines a Dade .. County, Fla., proposal to' voluntarily involve 
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victims. d~fendants. ~ndpolice . in judicial 'plea negotiation 
conference~.. Supportedby,I:.EAA, the stu.dy had'severalobject:ives: (1) 
to .ciet~rmip.e .whether pretrial . se,t~lemeritconfiare~ces were af'easible 
caselhspo.J31tlonprQcedureina'maJor urbanai'eafa..~ony court; (2). to 
makea' preliminary d'~termination' of thepropedure~s impact on case 
proc,~si1iijgat)d ." disposition; and (3) to assess tl1.e impact of the, ' 
conference on the judges, attorneys, victims,) (!ef'endants. and police 
involved. The field experiment in Dade County proposed that all plea 
negotiatioJ1stake place in front ofa judge and that· ,the victim,defeo­
dant, and police officer . ,be inv:Lted. The conferences were brief,bllt 
gen'erally reached at least an outline ,?f a settlement •.. They USttally 
includ~d at least one, lay patty , although the attenda.nQe rates for the 
victim, and pbliceoff'icer; were low. . rne change io thestr,ucture of 
the plea 'process reduced the time involved 'In cLearing cases by 
lower~ngthe'information and decisionIT1akingcoststot,lie ju.dges and' 
at.'torl1eys .No significant changes in the~ettlement rate or in the 
imposit~·on of criminal' sanet-io.ns we1"enoted".T·here ·wassomeevid.ence: . 
that.the pOlice and, to some extent, the victims who ~tten.dedthe 
's.essions obtained more . lnf'ormationand had more positive attitucles 
ubo.ut the way the cases were ha,nd~ed. A brief . background discussion 
and I Ii te.fa·ture.,<areprQvided~ along wi ttl a description of t;hef'ul1 
Pt~trialsettlement conference pri,cposal and its rationale. The issues 
addr~ssed in implement:ing the proposal are. diScussed; as are the' 
,rEfsearchmethodology, t'i'ndings, and implications~ 'Tabularand,graphic 
data are provided. Th~"sample procedure and instruments are appended ~ 

.. 
".loi .. ,YALE.:UN1VERSITY LAW SCliO'Ot.. Restructuring :the Plea Bargain. Ya;l;eLaw 

".1 

-Jpunnal" _v.82 t n. 2:286-312. December'~972. (NCJ08272) 

Crftique t;>f the presl~nt :system an;dsuggesti-ofis( that , since the plea 
bargain is" in 'real! ty a sente}'l'o·e dete.rmi;na,tion. a . formal judge-

, .' supe;rvis~d:he,aring be held. The"au't;hor outUnes the content of hiS 
. _pr-ePlea:p~'aring,,' discusse;s: the benaf'i ts which would' result I llnd 
, ~e~portds,:to P'9's~H.bie criticisms of the hearing. 

t:.'"' 
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102. ALSCflULER;A.W. s\:'Preme Court, the, Def,ense;Attorney,and the Guilty Plea. 
University of Colorado"Law Review,: v.47, n., 1:1-71. Fall 1975. 

(NCJ 31 r81) 

In analyzing significantly 'relevant SUpr-eme Court decisions', this, 
article argues that thecpurt 'has :alianQoneddesirable concepts of 

"waiYer in guilty' plea ,cases, and 'given "unjustified weight to counsel 
presence ~ The article 'anaiyzesthe Supreme' Court's guilty-plea 
trilogy (Brady v .U~ited ·'StatesfMcManrl, v. Ri:ch~rdSon", and P~rker v. 
NorthCaro~,ina)-as well" a~ a il'lUniber of s1Jbsequent Suprellle Court 
decisions (including Tol'lei:tty'.Henders,,on, Robinson v. Neil, Black­
ledge v. Perry f Ellis v. 'Dyson f and" Lef'1\tQwitz v.~.(ews:omeJ. A section 
on "the' met'itsand demedtsofthe kno\l:ringwaiyer~:QncepV' eXPlores 
problems of' finality arid habeascorpus,jU~l:sdictiori\;~' Tn considering 
whether a guilty .plea should 'beheld inyo'ltWltarY only\Wheninduc~d by 
a threat of . unlawful action , the article examines·it.he historY of the . 

. doctrines of, unconstitutienalconditions,tbe'", doc£;~.ne of duress in 
private conti-acccases, the laW., of voluntarlness appii6.a,bleto out-of­
courtconfessioTls. and the $up~e.ine Court' streE:ltment.o:f~~n-:guilty­
plea" waivers' of constttutipnal right~. . Amohgthe,. other topics 
conJidered are, retroactivity in. constitutil\,maladjudi(ia;tlon alld the 
requirement of the effective j'lssista'n:¢e .orcouns~!" (Author abstract 
modified) , 

103. BARK AI , J. L. Accuracy Inquiries for all Felony-and Hisdemeanor Plea's--Vol­
untary Pleas hut Innocent Defendants? University of Pennsylvania La\<!. 
Review~ v. 126. n. 1 :88-146. ,<,J~Qv.ember 1977.. ~NCJ 113873} 

The development ,of and 1 '.;itionale for,thereqvir~menethat tr.ial judges 
establish a factual bas~sfor a 'guilty plea before acc~ptintt the plea 
are \? explored. An esti'~<ited 85 to '95 percentof'all crimin~l c,cnvie...,; 
tions in the Uni.ted States result ",fr-cm guilty pl.eas. By pleadina 
guilty ,B defendant does not forfeit his protections against unfair or 
improper actions during tbepl.E)s " prooess", .,Volt.mtari:nes,s a~kd 
understanding are well-establisheq constitutiona;l pre'requilSi tes f,~r 
valid gl!tilty pleas. Growing in,t.erest: in the;instituUonal ~,nd 
personal pressures" 'chat induce defendants to: pl~~dgLlilty " ~Ias 
accompanied the courts t formal recogni'tion' of plea. barga:iIH,ng~' Of 
Particular concern is the situation :~~ri which an inno~~nt di~fet)daJtt '..5 
legal guilt is se&'led by a plea ofguilty..lhispon(Jern 1s. refle.~ted 
in Rule 11 of the Federal Rules ¢f . Criminal Proc'€dure an4. :~n~ev!eral 
state cases and statutes reqUirIng 'trial judges . to detelrmin~ tije 
accuracy-of guUty pleas.. HOW&1er. except under the' F~deral; Statidard. 
the accuracy inquiryg.enerallyisreqtiirfJdonlyln fel{;my Jl!ase$. It 
is argued that no differenoe betwe~n fe-lonyand misdemearliortCharge,g 
can justify theappl:ication, of accuracy requlrementssol.el;yr 'to'felony 
c~ses. It is proposed that an accuracy inquiry be ext.er~ded; to all 
felony ;,tnd In-isrlemeanor gu:U ty pleas in State and- rederal' O()ur',ts. ,The 
conclusion is made that such an extension willenliance tht~ q,uality ot 
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criminal justice without. producing undue costs for the lower courts. 
A ptoposed' standard fotthe accuracy inquiry requires that the 
accuracy of a plea ofyguilty or nolo contendere be .established on the 
record by the most reliable method ~available' and under a standard of 
proof equivalent to the proof' needed to defeat amotion for a directed 
verdict .0facquittaL . The proposal also provides that a judge may 
accept aguuty. plea even if it· does not meet the.factu.al basis 
standard :tf the judge establishes on the record that the defendant, 

;~ after. being informed of the apparent factual deficiel'lcy of his plea • 
. chose to plead and thattl1ere is .a-.. probability of conviction at trial. 

'104. BENNETT, i::.A. Offer You Can t t Refuse: The Curr.ent status of Plea 
7, n. 1:80-104. Bargaining in California. Pacific Law· Journal, v. 

Janua;y 1976. CNCJ 31679) 

This article definBe. plea bargain:tog. examines the established consti­
tutional . reqUirements and Federal statutory law on plea bargaining, 
ando{;lferssugg.estions . on developing a plea bargaining procedure for 
California. The author states that plea bargaining may be defined as 
the granting of certain cioncessions to the defendant in the event that 
he pleads gUilty. COn:';titutibnal requirements with respect to plea 
bargaining' are reviewed. These include volunt.ariness, fulfillment of 
any promises .made, and the right to counsel during the plea 
negotiation proo.ess. Recent changes and provisions in the Federal 
statutory laws on plea negotiations are also outlined. The present 
status of plea bargaining in California is then discussed with respect 
to statutory and case l&lw. and the need for a comprehensive scheme on 
plea bargaining is examined. Finally, specific problems in 
formul~ting a comprehensive plea bargaining scheme are addressed, 
jmciuding such issues as allowable concessions ,judicial 
participation~ the, lack of correctional approaches, disclosure of the 
pIe.a· bargain, advice to the defendant, differential sentencing. and 
ovetcharging. The new Federal rules and model st.atutes are examined 
as. potential sources of301utions to these problems. (Author abstract 
mbdifled) . 

105 " BISHOP. A •. N. GuUtyPleas in i<lisconsin. 
n.4:631-653~ 

Marquette .Law .Review t ' v. 58. 
(NCJ 56658) 

This article reviews . the Wisconsin Case Law cOl1cerning the voluntary 
Gntryofguil:t;y pleas,' and indicates the difficultieS confronting 
defendants 'who enter guilty plceas and then seek post .... oonviction 

. abSolution. The Wisconsin courts, in compliance with constitutional 
and procedural mandl'ltes. must guarantee that pleas" of guil ty are 
voluntarilY enteredandareba$ed on'the truth of genuine guilt. The 
co~trollingf'actor$ in dete.rmil1ing capacity to enter a guilty plea are 
the defendant's age. edu.cation, and mental capacity. Where the record 
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shows that the guilty plea ·woUld'not have been given if'the defe.ndant 
had had counsel 1 thei;>lea is invalid. AlthQugh Wis(lonsin 18\-1 requires 
observance of the<defendaht '.5 .. right to coun~lil, .. the 'lack -of such 
counsel raises ... an issuewltich· must he preser·ved.bYpost-:conviction. 
motion in· the trial court Ila513- ·canditiont6raising it on appeal. 
Without such Illotion, the right to couhseL\Olduld be d~emed waived. The 
decision of· the'2U.S. Supreme Court in Boykin v.Alabama (1969) applies 
to Wisconsin proCedure ,hOlding that the defendant must kn01/ingly sur­
render his or her right totdal, and that 'the record shows clearly 
that the guilty plea was entered vol.untar,ily. Wisconsin 'state courts ., 
have enumerated the guidelines for trial judges' inquiry into 
defendants' understanding and freewill. A· fulfilled pleabarga[n 

. negates later allegations of . coercion , even if the judge doe"'not. 
follow the prosecutor's recommendation of probation • Plea wi thdrawal 
is allowed ··only to correct. a "clear injustice . Additional discussion, 
cqncerns the. use . of Fe<:ierar~ habeas corpus -and . State . appellate 
review. A proposed "GuidebOok for Judges . arId Attorneysllused in pre­
paring the trial record is appended. Footnotes are proVided. 

106. BRAND, E. Revised Federal Rule 11: Tighter Guidelines for Pleas in Crimi­
nal Oases.. Fordham Law Review, v. 44:1010-1028~ April 1976. 

n~CJ 37674)' 
'. 

Rule- 11 was amended in 1966 to specify more fully the conduct required 
by the trial judge jn accepting a plea, and again in 1974-7Sto bring 
plea bargaining negotiations· into open court and .. regulate their use. 
This note surveys thechang~swr.itten into .the amendments to this 
rule on the acceptance or rejection of guilty~md nolo contender'e 

. pleas. analyziQS the extent of their derivation from. case law 
development before and since the 1969 rUle, and probing their likely 
effect on judicial decisions . to come. The new rule expands the 
personal discussion which mlJst occur in open court between judge and 
defendant. Not only must the court determine that thedefenda,nt Uhder­
stands the nature of the charge and the¢onsequences. bot most inform 
him of·· them, particularly his rights to trial by jury,t,o confront 
one t s accusers, and against self .... incrimination.· Inadcli tion ,the 
consequences of the plea reqllirement is delineated to include the man-

. datory minimum and maXimum possible perrarty'· provided by law. Another 
section of the amende.d rule requires a det.ermination oftheac(mraoy 
(factual basis) of the guilty plea developed on the record. Two .other 
related sections ,ii hO"lever, are likely to engender Gont;roverI3Y. They 
provide . that if. at the time of a plea of guilty which is .later> 
withdrawn, or nolo contendere~ or an offer to plead either, the 
defendant· makes .statements related to or in' connection with the plea-­
on the record, under oath, and in the presence of' counsel:--eviden~'):e of 
such statements may beilsed in a.. subsequent perjury prosecution. 
though not in any other civil or crf'lfrinal proceeding. It is concluded 
that, taken together I the changes add up to. a reneWed concetn for 
consistent resul'ts in the courts and in tightened guidelines for trial 
judges. 
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lOT. BROWN, T. f Jr.' Criminal Procedure : Federal Eu1esof Criminal Prooedure-­
Rul.e 11 Statements Concerning VOluntariness of GutltyPlea Not C.Q/nClti­

. sive- Against Contradictory Petition for pq.st-Conviction Relief Under 
28 usc @2255. Vanderbilt La.wRevie\fi<; v. 29. n' 6:1449-11.163. November 
1976~ . , . (NCJ 39248) 

10$. 

Revi~wof a Federal court decision in Mayes v. Pickett (1976) 
concerning the conc:1usi va ncfture of statements made by the accused at 
a Rule 11 hearlngagainst contl"acHctory . allegations in a 
postcQnvictioil motion~ Rule '11 of the Federal RUles of Criminal 
Procedure requires that ... negotiated pleas be acoeptedonly when 
voluntarily and knowingly entered by the defendant. In defendant 
Mayes 'Rule 11 td-alto determine Vol urltariness . of plea I extensive 
questioning of the defendant by th~ presiding judge satisfied the 
cour-to; as to th$ voluntary nature of his guilty plea. An appeal to the 
U.S/Di~trict Court denied a subsequent motion to vacate the sentence 
due t'O coercion through the use of threats to the defendant.' s pregnant 
wife and unkept promises ora reduced sente.nce. in eX'onange for the 
plea ofguil~lY. The U.S. Court J}f Appeals held that statements 
concer-ningthe. voluntary nat.ure of· a guilty plea ma,de by an accused et 
a Rule 11 hearl'ing are not conclusive againststlbs-equent contradictory 
allegations mtade in a motion pursuant. to a Federal post-conviction 
relief statut;e. The author eXamines previous Federal caSe law 
.dealingwHh . motions to vacate sentences and analyze~ the rea.soning 
behind .~he holding will increase filings under 28 U.S. C.- Section 2255 
and unOEwmil'lt;: the" goal of a final detierminatioo of' iJoluntariness at. a 
Ruleti hea!~ing. He suggest.s adopUon of a standard t.ogov~rn the 
concllJsi veness of R~tte 11 testimony. 

COGAN,N. H. Entering Judgement on a Plea of Nolc Cotendere: A Reexamina­
tioOQ'f JlorthCar:olina v. Alford and Some Thoughts on the Relation,ship 
BetweenPro()fand Punishment. Arizona Law Review, v. 17, rt.. 4:992--
Hl22 ~ 1975. Utes 36473) 

ReView of the Supreme Court decision in Nortll Carolina V.' Alford 
(1970} which, found the defendant ·.s plea ot guilty to a lesser charge 
.valid despite theraet t~latitwas a.ccompaniedtiyprot.estattoQs of 
innocence. The. author exanrinesthe English common law evolution of 
t~heplea of nolo contendere to illustra.te the histodcalconcern for 
<:!ertainty of proof in the context of plea offerings. Adisct1ssion. o.f 
.Alford against, this C0I!4'"l10n law background reaches the conclusion that 
this concern has been substantially diluted. (AuthQr abstract 
modified) 
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. Gu:i,lty .Pleas: Weak Links in the "Broken Chain. II 
Bulletin, v.~O,n. 2: 149..,.1~9 • March 1974 •. 

".. . . ;" . .", . -:' - ... 

',\ ... 

Criminal Law .. 
(NCJ 13486) 

" Analysis of Tollet~ v.Henderson ,a 1973. Supreme Court decisipnwhich . 
held that a counse~ed guilty plea preclUded qhallenging the indictment 
on the grounds. that. Blacks were systematicallY eXcluded from the grand 
jury. The author belieVes that there was little legal support for the. 
Tollett decision ~al\.dfears that the Supreme _ Court .may de.c·ide cati.es 
with similar issues Iflccordingly. At . issoeisa view of a guilty plea 
as a break in . the chMn of events preceding tbe plea ;as opposed to a 
view that a guilty plea is not v6'iuntary if based on fear of a.- higher 
pehaltyor simply.·· conviction ,and.it - .thendevelopsthat the lalil· Which· . 
induced the fear- . isfQund to· be unconsti tutH>nal. Ulti.ll,"ately,. the 

.. question is whether a counseledgullty· plea is open to any challimge 
but the restrictiveclaitn of inef'f'ectlveassistance of counselor- the 
rar-e situation of lackot jurisdiction •. (Author abstract) 

ELGER. J-.Du:a .Process: SuiltyPleas-"':Constitutional Standards of Volut:l­
tarlriess WereNo~ Satisfied ·by a Plea of. Guilty Where Defendant Was 
Unaware That tntentTo Kill Was an Essential Element of: Crime. Anteri­
can Jour-nalof Grill'iinalLaw. v.5 t n. 1:105-1Z0. January 1917 • 

. (NCJ 38798) 

Review of the- Supreme Cour-t ruling in Henderson v ~Morgan . (1976) 
vacating the petitioner I s1955 seaond~degree murder oonvict.ioh. 
holding that court and counsel had notinforriled him that intent was an 
element ·ofthe ctime. The author examines the judicial development of 
the guilty plea process used in the U .S~and analYZeS the two-prong 
test developed .by the-court for determining whether the-constitutional 
plea of guilty is met in a given case. He concludes that," due to the 
vagu.e-ness of language in the majority opinion, state trial courts 
should . follow t-heprocetlures of Rule 11 of the -federal Ruies of Cririli­
nalProcedur:e until clearer guidance is provided by the oourt. 

111. FLANAGAN~W.J .tlew Federal RUle of Criminal Procedure 110::>: Dansers in. 
Restricting theJtldic.~alRolein. Sentencing Agr-eement .. American Crim-
inal Law Review~ v.14.n~ 2!305-318~ Fall 1976, (NCJ 39271) 

This comment focuses Orr the difficulties. anticipated undert}1enew. 
role: which provides that prosecutors, defense lawyers. and the acnused 

. m-ay agree 'CO a particular sentence as part. ofca plea bargain.. Another 
pt'ovisiop: prohibits judges. fr·om . participating 00 any plea 
negotiations., A brief survey ot<;ase law prior< to the adoption of the 
new rule. is'presented.and the :1inpactoi'. changes wrought by the new 
law are analy~ed. The several state rules. governing pleab<.lrg(:lining 

. are reviewed. . and their advantages o·ver . ~he Federal scheme are 
considered. Th-e author adVocates studying the results of the Federal 
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, plan' 'and certain state plans and aroen9ing tbefederal 
the state experiences indicate that'more jUdicial 
negotiations is desirable. (Author abstract modified) 

J;.egislaticm if 
input in plea 

112. FOURTEENTH AMENDMENT: DUE PRDCESSAND' PLEA BARGAINING-sqiRDENKIRCHER V. 

,,;. 

HAYES. 434 u.s. 351 (1978). 'Journal of Criminal Law a:nd Crimino~. 
v. 69, n. 4:484.;..492. Winter 1978. (NCJ 53678) 

The instltut:iQn of plea bargaining as 'a legi timate ~:element of the 
criminal 'process, is highlighted in view of the! Bordenkircher 
'decision • The 'Supreme CourtcbeJd that the dueprQces~~ clause of the 
,14th Amendment is. not vJ61ated -when a ~tate proseqiUto~!carries out a 
threat made during plea negotiations tohcrvethe acq!used ,reindicted 
on more serious charges if he does not plead ,guilty lito the defense 
with which he was Originally cnarged. This holding 91o:t only signals 
the expansion ,of the, prosecutclr' s leg1 t:j.mate levera~te in the plea 
bargaining situation but also :l!\f.'lY proveadvantageou~,to defendants 
since itenoourages, prosecutors to 'bring their ini ti~~l charges at a 
lower level. Until Bordenkircher, the courtts few rulijtlgs on the, :L~$ue 
have been directed at introducing safeguards into the 'plea bargaining 
situation. The court has held that a prosecutor IS p~lea bargain must 
be kept. (Santorello v. New York. 404 U.S. 257~ 2!p2.,. 1971) .. has 
recognized the need for a public record indicating lfhat a, plea was 
knowingly and 'voluntarily made (Boykin v. Alabama t 39~i U ,s. 238. 242, 
1969), aqd has reC6gni~ed the importance of couns\el during plea 
negotiations (Brady v. United States, 397 U.S. at 1\58). Altl10ugh 

;, BO, rd,enk, ircherd,' oes not under, c, ut " t,l1e, se" ,sa,fegu, ards) it '~r:', U, ld b,e re,g"ret­
\\t-,il3.ble if the court were to move toward weighing the bal~nce of power at 
,~,e negQtiating table in favor Qf the prosecutor. ,In f~ ture cases" the 
delineation of limits on, the prosecutor's legitimate us~1 of leverage of 
p~~~ hargainingsituations seems likely. Foa:tnotes pro~tided. 

- '~\'. . \\ 

, " 

113 • GLYNN, P .,1", Impact of Plea Bargaining (')n Parole. feder\r1 Bar, .)ournal, 
(NCJ50B06) v. 37. 0.1:76-79. Winter 1918. ' 

~ II 

The effect of plea bargaiuingon parole decisionmaklnSii is discussed; 
issues ,raised by parole-decision plea bargaining ~Ire ,'Jonsidered 
analogous to plea-bargaining issues in sentencing. P:teabarga:iMng 
issues in cOlmection with the parole decision .fall in~!CI two g~nf!!ral 
categories: { 1 ) the enforcement of a specific parole-rUated promise 
made by a proS\ecutor in exchange for a guilty plea, ,and (2) the' 
consideration bY' the parole author! ty of criminal char e\e s whi,ch have 
been dismissed as part of a plea bargaiil. There are '. a tl\lmber of 
possible types of promises 'Which might be given in' ~x\ChaJlge for a 
guilty plea; of', whi,cha recommendation for early pai~ole; is but one., 
Because such promises are 'similar~Q ,pt'omi!)es of sentence' recommenda-

'tions. they are logically enforceable under the Pl~iOvisions of 
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Santobello\'~ New York (1971), ~hich' he.ldtnat 'liolat.ing a p1e~' 
bargain promis,e not to, make a' senten'Cil1g recommendat.ion warrants 
either res,entenctng without. a proseeuti~n:, .,t'ecommendationor an 
opportunity to withdraw the ple!;!,. Case' law illdinatesthat' ultra vires, 
bargains "ha'lte" takE:Hlthe form or ' promisestha,t parolelmards will 
grant 'early parole~ will not 't'ev~ke parole ,o.i"'wi1l, make' parole 
Viblation terms run concurrently with the new sentence based upon the 
negotiated plea., Although pa 1"'0 1 e...;rel at ed plea ,bargains have been 
held to be enforceable inveribus waYSf there QQes not yet appear to 
be a clearly developed 'doctrine Of whether spec:ifi~ per-f'¢r.naance will 
be required for ultra vires, prriseeution prom:ts~s", !n~1ntrast:t 
consideration "of "ut:ladjUdic:atedcriminal conou(.<t ,1;;0 d6tertiilin~ 
sentences has long beert condoned undercflse law.. 1her;at$,onale: tor 
this type of consid.eration is best explained in 'th.e Su}:n"ll!meCotlrt.' a " 
.de¢:ision in Williams v.New YOr'k{1:)1i9) inwbl,ch the oourt uphCildthe 
impost tion of the death, penalty bya judg~ whq had considered 'evlae.nce. 
in addition to that presented to the jury, inoluding i.rifot~at:ton from. 
the court I s probation office ana other sources that. the def:endan~fbad 
committed serious crluu;is for which he was never convieted. ''the eourt. 
rejected the 'contention that the detendanthad,been denie~ 'd~e "';;' 
process • ruling that tne formal pr\.,I.;;edural requirerneocs of thea;uUt 
dete.miningprooess are neither requir,f;!d nor suited 'to the $~ntencing 
process. Since' t,he parole dect,sion must-also take int~ account the 
seriousness of an' ihdividualls criminal behavior "parcH.ng 
authoritl,es, like sentencing court,s. may also take into ,$.ccouflt 
unadjudicat.ed criminal conducl::!including serious eharges r~duced in 
the course 'Of plea bargaining. Judictal deciaio'l)s are footnoted. 

114 .. GUILTY PLEAS. "Journal of Criminal Law. CriminolaWL~Hld ttoH¢e~ SCi'ence, 
v. 61 tn. 4:521.-526", December 1910.. UiC,} o..3SOB} 

d 

RedefinUioUl of the concepts 'Ot volunt~:uriness and f.ntelligenceltt 
pleading,and its effects on Federal hi$beaseot"~us proaeedi~gs.Three 
Supreme Court cases...i..HcHann, v ~ R,ichardsofl,arady v • United St$te$. 
Parker v. North Carolina-narrow the. go-ssibility ofobtain,ing 
habeas corpus hearings. The co.urt o:ecided that, an ,ae:eused who p:~eU"~~-:=~~~ 
guilty withth~ advice ·of reasonably camp,et~el1t counsel. event£' 
motivated by a coerced confession or fear" (}.f' a>,rsh<, ~.entence. 
relin4uished his rig'Ht t.o review~, 

G 

115. HOQKE .. p~ U~ P'ros~cutors MaytiotSeek Hab:itual0ff~Jmer' Indiet.ments Ag~~t 
Oef'enaan'tS Un\olHling To Plead GuUtyto tes~er'Charges Without 'Valfd:~_ 
Justi fieation. Memphis State Unilf/e:rsJ~¥ LaWRevi~j v., 7 f:n. 1; :703:-
1n. Sutr.mer1917. ,." 'UfCJ56651) 

The sixth c.ircuit i,n~,layes v.., Cowan (t976) .held that pros:e¢utor,$ may 
not bring a habitual Offender indictment; against anac.cused who has 
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t"efu::leo &{) ,plead gb'ilty to the same 'I,lnenhanoedsubstanti ve offense. 
tien~raUy',_ ~~ proseout,~f'tS" di~aretionoverwhomto indiot 'anQ"~:what 
C'harg~stQl .1evyareconstrJ:d.n~d··()nly.bY' practical oonsiderations of 
politics and limitedre$our<:~5. Nevertheles~~ the courts recognize 
'Chat {3.n¢tflci::aPs pO'W~'t5 lr.tay also 'be resti"ictedby the oonsti tutional 
$.ua~<lllt~iE'$ of. equalprotectiQu and due process. Discriminatory use of 
a~th,prity is l.i).tra V:lt"esJl'"and has been succ~gfully challenged before 
tbe %i .. 5. Supy,eme CQUrtill Unt-t.ed States v. £Calk (1973) and in 

=~lat'kledge v...Pern~ (Virf:4). The high court considers the mere 
¢pp~rtuni ty f1ttr, or' the. appearanee of" retaliation by a prosecutor suf­
r~,ct!int to inhibit a def'endant 1 s exercise of prooedural rights, and to 
ift'Hdi~.ate " a $ubseqttentconvtctiqn~ ,The "hitioMle of the sixth 
·~ir.q~~i'~': in its reductlonof a defendant; IS sentence to that which would 
have,beeriQbtai~1eolin plea bargaining restSoon twosrounds. The court 
·~el1!ognl~ea the inhibitive effect of possible prQsecutorial retall,ation 
if' a ~arga~n WaG rejeoted~, ana the conesi va effect of a pi~osecutor: s 
¢h~!,ging.¢~ers aga1,ns~ abar,g~iningdefendant. A prosecutor may not 
th.f'¢,?'at~n a def-endantmththe consequence that more severe charges may~ 
be bt(a.i:~ht\" if ,the derer~ant iflSists on exercising his right to a 
trial. ,!n ph:e.~PtiQnal cas~s# where supel"'vening events or discoveries 
justtfyst!:O're. serious -qharge"",' a new indictment may still be 
,:::<l:'-tainerl. " 7he p:ro$ecutor must/ ;ij,'Rever., make tbe new information a 
r-llrt ;:;·t the. :recQfd, and eat'ry the burden' of dispelling any inference 
--:,f. ret:~1iati'1!t~ = Footnotes are provided. 

U6~ r.(;L'A)tO~.~. ~a,i vabBity by Guilty Plea of Retroaoti vely Endowed Consi:.i tu­
.' . t il1~a~ ~:f,ght,s.. .AAb~tl?: Law Rev1e''t"'" V~"~~,,_ t1. 1: H5-139. 1977. 
, ~'" (NCJ 40107) 

.. :....:.-:.':.::- ..... 

Reo/jew and analysis Clt the constitutional devei~Pln~nt, of the rules 
.applYi~~ te tbe wailleI1 <:If re~roacti'/~ -rights. ;'Althpugh in 
int-~erpreting tbeconst,itution the . Supreme Court hasdeterlriined that 
cer-taItinewly r<ecQgntzedcok1stitutional prntectiqns are so .essential 
,'to~he integrity' of a criminaleonvlction thatthe¥ should be made 
.J'e'trcae-th'~\, 'tlQt'.h th~ U.S. Supreme court .and the' New York Court of 
AppeaUs have h\~ld t~at'd~fendt:mts whose convictions were obtained by 
tH.e~s{,';t guilt.ymay notbene;tit from these rights, The author traces 
t~e ti'On$titutiQn~l development of ret,roactivity and waiver by guilty 
p.leatrom 'l&he originaldo¢trine of J<J,~n$ot1 v. Zerbst (1938) ,when the 
Sup.reme Ct:l:ur:t decided a. \4aiver, is valid only when it was knowi,ng' and 
v<:i'lunta.rY~ Under-this do¢trine, subsequent decisions could affect. the 
vaU<nt~~ . of coU.vict:1-ons bas.ed on pleas of guil ty. 1n the,. 1970 
deei$lonEWady 'It. U.S •. ; the Supreme Court abandcmed the Zerbstrule 
an.d 'adop'tedan absolute cQt1cepto{' wa1v¢r. The imp1?tcations of this 
s;h.ift in a'ttitude and tesefrect on the ft.f-ew York Court of Appeals are 

,discussed in a .case:':'by-case anal;{~is, ' 
.. '. 
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117. KOPEC;. R. A. Standards for Accepting Guilty Pleas to ChargeS. University 
of Michigan Journal of Law Reform, v. 8. n. 3:568 .... 593.$pring1975~ 

HICJ 55891) 

The article examines the constitutional and pollcy considerations that 
contribute to procedural safeguards for mi.sdemeanot defendants 
pleading guilty. In order to be valid. ,a. guilty plea must be made 
voluntarily and with understanding. A plea would be invalidated if 
the defendant haoobeen coerced or intimidated by the police or the 
prosecutor or if the plea was the result of ignoratlce ormisappreben':" 
sion. Although the facts in Boykin "I. ~labama (1969) gave no 
inference· .of coercion, the U oS. Supteme . Court struck down th~c 
defendant's gUil by pIe? because there~as inSufficient evideilce that 
the plea was volunt,ari.ly entered~· The court would not pre~Ulrte from a 
.silent record the existence of the reqUisite waiver of the defendant's 
rights to a trial and to confront his accusers. The requirement that 
a trial judge assure that a defendant fully understand the 
consequences of his plea is a necessary procedural safeguard for the 
accused. The same .~tandard ofe; voluntal'ine~s· andUhderstandingapplies. 
to the acceptance of guilty pleas in misdemeanor as well as feloriy 
cases. Pilthough some courts apply lesser standards in misdemeanqp 
caseS than in felony cases. it is recommended tnat similar inquiJ.;:l:eS 
be made in both classes of cases. In all misdemeanor. c;:ises, 6ttter 
than 'minor traffic cffenses, the defenrlant should be· mad!? awar& of the 
essential elements of th~; offens~~"cl\arged and olJght. to beas~d if his 

. plea was the result of any t~at or promise . He should Q£iadvis~:d of 
the consequenges of the plf:l3'and of the waiver of his donstltutional 
rights. The considerations of the quality of lower courts and <>f the 
addi1;;ional burden on t;'he coUrts ~H~e discussed. Footnotes are 
provided. 

118. MANAK, J. P. Plea Bargaining: The Prosecutor)f's flerspect:.ve ..... -"An Overview , 
of Selected Issues, the Current State of the Law., and a Propl.?sed. IModel 
Procedure for PrlDsecutors, Chicago, :?National District !Attorneys 
Association. 22p~(MCJ 11103) 

A review is presented of the advi7-otages and disadvantages of the plea 
bargaining procedure for the col,ltts ,the prosecution. and the defense. 
Among the· issues discussec;l a'pe overcharging by police dr prosecutor, 
lighter senten~es for thos~/~ho plead, and what constitutes a knowing 
and ir1form:e:d plea. Summaries of Supreme Court cases on plea bargain­
ing are pr,ovided, as are/detailed guidelines for negotia'tion. 
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119. MILLER, L.B,.Judicial Discretion ToR~je~t Negotiated Pleas A 

LawJ'bul"'nal. v .63 tn. 1:2ltl-255. ('.Ietoher %~74 •. ____ woI....-_ . 

t.1e(;rgetGwn 
(!~CJ 2~32?) 

D).5C~i$si(ln of the f.)rmalstand?-rds fer the \,exereisE: of ju~::hci81 
discf'retionin the rejection of bargained pleas:~ established b:t' t~,e 
lJ.S.i»str'ict Ci>urt of Appeals for theiiistri":~ of Colunbia in tJ!fite1 

~ '. . 

StatElls 11.' Ammidown :,1973). !n Atr.midown t the C{)urt· ~f Ap~e~~s ';e::ated 
t~~~judg;ment Rnd sentences of the defendant hol-ding t.ha!;. tte ";r ~a: 
judgEt had exceeded his discretion in rejecting the ,Plea re~;";!,,:~$?r,::e'.'; :;1 
pros~~cutor. Under the guidelines set up byt!':e cO'Jrt t a tr ~ a: > :;g~ 
can .pnly withhold his cr;)psent of a negotiated plea if :.1; :.s:,.;!:fa.~' ..... 
the defendant. represents an abuse of th>: prosecut~; ~ s ~:s-:"'''''':.:::'' .'~,,, 
severely infringes upon the, Judgels sentencing. 

120. PALMER, 'Fl. A~ . Pleading Guilty: IllinQis Stipreme CQlJr't F:u:'e ... r,c ar;1 ti::~ New 
Fed€~ral Rule .of Cdminal Pro~edure 11. University of :::ir.(;iS :';aw 
Foq~. v. 1975. n. 1:116-134. 1915. qlCJ 57 ;)5::; 

The development and application of old and new Illinois cQ!l!'trules 
governing the acc.eptance of gu!1ty pleas in criminal cases are out­
lined and contrasted with both old and new Federal court procedures. 
Guilty pleas area necessary and centrlal feature of crimifH~l justic.:e 
both in Illinois and in the Federal judiciary. In Illinois, they 
represent 85 per-cent .of all convictions punishable by imprisonmel'lt. Ii 
similar percentage of Federal felony convictions are by' guilty p~eas 
or pleas of nolo contendere. Due to the important consequences of the 
defendant r s deciSion to plead gUilty, a uniform, accurate, and fair 
pro~edure is needed for determining whether a guilty plea should result 
in conviction. In Illinois, the standards for a~cepting guilty pleas 
al"e prescribed in Supreme Court Rule 402 . Federal Ru:te of Criminal 
f;rocedure 11 deta:'ls the procedure followed in Fede'tal courts. The 
Inew Federal Rule 11 is patterned largelY after the Illinois rUle, and 
both rely heavily on the American Bar Association' 5 standards relating 
to guilty pleas. Both rules are designed to maximize t,he benefits of 
conviction without triaL Realization of tbisobjective necessarily 
involvedconsiderir'lg diverse interests: the procedure should preserve 
the advantages of expediency and efficiency such pleas afford the 
courts anq defendants. while safeguarding the defendant's rights. 
Moreover, the interests of both society and the defendant are best 
served by a fair, accurate procedure which ensUres. acceptances of 
guilty pleas only when defendants are in fact guilty and want to plead 
so. Both rules are analyzed in view of these oSometimes conflicting 
interests. After a brief discussion of the procedure used prior to 
{{ule 402, the Illinois Supreme Court's efforts to construe the rule 
are examined. Theccnstruction placed on the Illinois rule is 
contrastej with that placed on' the old Federal Rule 11 and with the 
provisions of the new Federal Rule. Whether strict compliance with 
the rul~s should be required also is discussed. Case references are 
footnoted. 
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121. ROSSi S~'f ..Borden~it'eh,erv. Hayes: Igi1ol"ingPrcseeutot'ial Abtjses in Plea '/ 
, Bargaining. 'J Cal1.fornia Law-ReView. v. 66. n. 1;:815-883. -:-JulY191S. 

, , (t/CJ 5li146) 

The U.S~Supre~C~\lt't decisi-<,m in HayeS is criticiZed" 1r1.a1 judges 
are urged toovet'seia the pleabCirgalning process to prever..t abuses and 
to "preserve the mutual! ty 'Of a'dvantage whieh should be' the basis of 
the, pr-ocess. In; Sord~nkireher v. ii.ayes" the U.S.SuprerneCout't uphi;ld 
a condction on a charge which, the prosecutor admitted was filed 
solely because the defendant 'rd'used to. plead tlliilty to anothel~set of, 
charges.. Ir/the Kentuckyoase Hayes" was inj,tialll-' indicted for a' 

$.8&. go forgery • a crwepunisncrble by 2to1'O 'years in prison. The 
prosecutor thr-eateneq Hayes' with reindictment a~a habitualcrlminal 
if be refUsed to plea bargain fora· 5-ye,ar sentence. Hayes refUsed 
andsubsequentl}' was sentenced to life illlprisonrnent.as a habi·tual 
criminal. He appealed the conviot.ion cn the' 'groundjp. thattheseco~'d 
charge was unconstitutionally Vindictive. The U.S, Supreme CQurt. 
recognized . that the prosecutor t s threat ofnar-sner- "pUnishment' might 
have hed a udiscour~ging effect" upon a dei',endant ts decision to 
exercise the right to trial~ but calledthisllinevitablet' in a pIe-a 
bargaining system. I.n other cases the U.S. Supreme Court h~s COmi\}st­
ently condemned charging decisions, in which the prosecutor' inhibit~s a 
defendant's exel'"cise of legal rights. Oyler v. Boles, Blackl~nge v. 
Perry. and U.S. ' -.;. Falk are discussed. It is ooncluded thC;ltt~je Hayes 
decision did not preserve the "mutuality of advantage" model or plea 
bargaining. Judioial restraints are urged to prevent subsequent 
addi~; lon of more serious charges and irregular procedures. It is con­
cluded that the trial judge should retain oversight over the pleabaf­
gaining process to prevent abuses and that prosecutors should be 
required to promulgate and adhere to regulations governing ,changing 
deciSions. Footnotes contain" references. case citations, and further 
discussion. 

122. RUSSELL, E. L. Criminal Procedure: Prosecutorial Carte Blanche ~nt-he Plea 
Bargain Process,..,..Bordenkircher v. Hayes. 98 S ct 663 (1978) . 
University of Florida Law Review. v. 30, n. 4:800,..809. Summer 1978 .. 

(NCJ 53083) 

This is- case commentary on a U.S. Supreme Court decision which held 
that a prosecutor does not violat~ due process by seeking an enhanced 
indictment under a habitual offender statute if a plea bargain is 
refused. The defendant was accused of forging a check in the amount, 
of ·$88.30 • The prosecutor offered to recommend a 5-year sentence in 
exchange fer a guilty plea. The defendant refu::\ed. Since the 
defendant had been convicted of two prior . felonies, the prosecut()r 
then sought and obtained an additional habitual offender indictment. 
which resulted in a life sentence. This case commentary traces the 
appeal through the Kentucky Court of Appeals , the Sixth Circuit Court 
of Appeals, and the U.S. Supreme Court. On certiorari, the U.S. 
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$uprem~ COurt 'heldtheprosecutl'l-J' Qoes ootv'l>Qla.te due process by 
subsequently seeklnganen!:hanced irH:tict.ment .under a haJ>itual offendet~ 
statute after a pleCi ba.rgain is refu$\::d • the issue of' ~rQsecutorial 
1/indictiveness' is discussed at length. Previousjudiciai\.t1e~,:isions. 
have liMited the rights of prosecutors to eng:age in retal::'!f~S'9ry 
&ctions;th1!sedecislons are described tn' detail. :The legalprcbl~crs-'c 
raised by the plea barga~1'ling process are also revlej.ied. The 
Bordenkircher rulins; is said tope legally palatable alt.hQ'iJgh the 
Particular faets place the pr-osecutorin an uti favorable light ..It is 
suggested that the problems raised byt}Jepl ea bi!rgain precess cannot 
'be solved by case law~ pl.lL ratherllY sp~clfic curat.ive legi.slatioll~ 
Extensive :footnotescontainre-ferences. and a cagy of the-medel code 
ofp're-arraignmen t procedure of theJ\tneriean Bar ,~ssoeiation. 

123. SCHWARTZ, R,ij. Guilty. Plea as a Waiver of "Present< ButUnknowablen Con-
stitutionalRightfl;! The Aftennath of the Brady Trilogy. Col\)mbia 
Law Re'lliew, v. 11.i~ n. 8:1435-1463. December .1974. WCJ 19144) 

In thi~ series of cases. the 1910 Supreme Court rejected collateral 
attacks on conVictions baSed on guUcy- - pleas purportedly induced by 
denial of constitutional rights subsequently announced and 
retrQ8ctively applied" . The Brady ttilogy consists of three cases­
Brady v.United states, r4cMann v.Richardson, and Parker v. North 
Car'Olioa. This article examines the Brady trilogy decisions and their 
underlying rati.onale. focusing on consistency with the functions 
served by guilty. pleas in the criminal justice' system. the· well­
settled' principles of.wai ver, and the evol vingstandards of retro­
acti vity in constitutional adjudication. !lso consldered is the 
problem of definins those rights which are not properly waivabie by 
pleasoi' . gUilt.y, and the various standards developed by the lower 
Federal courts are analyzed. Several lower courts have suggested that 
a plea .of guilty does not waive a "present but unknowable II right that 
gives the defendant a ')complete or absolute defense to the government t s 
prosecution. Other. cases have insulated rights implicating either the 
integrity of the co\\wiction or the basic validity of the ctimi.nal law 
the defendant admit,ted violati QL.- A distinction has also been made 
between non-wai veral:>le substantive rights and wai verable procedural 
rights. In Blackledge v. Perry (1974). the Supreme Court held that 
"presentbut unknowablerightsU rights that go "to the'l/ery power of 
the st.ate to bring defenuant into court to answer the charge agClinst 
him" are not waived by a plea of guilty. The author sets out his own 
standard by prqposing that rights relating to the establishment of the 
fact of guilt be'-made wai vable by a plea of guilty. He maintains. 
however, that rights· necessary ,to ensure the integrity of the defen­
dant I s plea determination should be Shielded from any imputation of 
waiver. (Author abstract modified) 

86 

.', 



124~ urHVERSITYOF ARIZOllA. 
v.' l!f, ,n ~ 3': 543-550. 

AcceptanqeQf GuiltyPlea~. 
1912~ 

~j-izona . Law Revi.ew • 
. . (NCJ (7616) 

Considerations of the pitfalls inherent·. in the gui1typlea~the "'aiver 
of const.itutional tigh.ts invol.ved, and the problem of the. gufltyplea 
in Arizona courts. The author reconu:aend\~that when accleptinga gtanty 
plea state judges should fOllow thapr'O(!:eduresrequi.red. of Federal 
judges under 'Rule 11 of the Federal Rules of Criminal Procedure. Rule' 
.11 sets forth three. basic requirement.s which must be met before. a 
guilty plea may be acce.pterl~thedefendant mUst be personally 
addressed by the· trial court, tne ple.ainust be entered voluntarily 
and with an understanding of the charge and the consequences of th~ 
pl.ea~and the judgemus.t satisfy himself that a factual basis exists 
for .the plea. (Author abstract) 

UNIVERSITY OF 'M1NNESOTA~ 
Criminal Rule 11. 
1972 .. 

Plea Bargaining: Proposed Amendments to Federal' 
Minnesota Law Review; v. 56," n. 4:718-731. t-larch 

. (N·CJ (6930) 

Ex.amination of Federal Criminal Rule 11 whichrecc~llizes the propriety 
of plea bargaining and sets forth a procedure for .its implemi:;ntation. 
Rule11no\o( provides that a defendant may plead gij~lty, nat guilty fOt' 

nolo contendere. .' The court has th~ power to reje:~t. a plea of guilty 
or nolo contendere and must not accept Ed-theT without first 
determining from the defendant that the plea is voluntarily and 
understandingly made. and that there is a factual basis for the plea. 
The present rule was revised in 1966 in an attempt to ell$urethat the 
guilty plea was based on an informed decision. Proposed Rule 11 
contains two distinct provisions-...;.oneapplyingt'':ecent court decisions 
to the current, proviSions .of Rule 11 and the other creating a 
procedure forreoognizing and implementing . court-approved plea 
bargaining. 

126. UVILLER, H •. R.Pl.eading Guilty: A Critique of Four Models. 
temporary Problems. v. 411 n. 1:102-131. Winter 1977. 

Law and Gon­
(NCJ 44687) 

Three aspects of the guilty plea-~its negotiation, its accuracy. and 
conditions for its withdrawal--are examined. with references to cQurt 
decisions and various standards. The analySiS focuses on the 
following issues: The legitimacy of condit.ions upon which the 
guilty plea offer is made and accepted: the. differentiation 
between normal pr~ssures of self-interest and intolerable inducements 
that deprive the guilty plea choice of its voluntary character: the 
requirement that the gull ty plea be factually accurate: appropriete 
precautions for precluding the conviction cif innocent parties; and 
revocation of the plea by the unilateral choice of the defendant. The 
courts and "model makers" (American Bar ' .. Association. American Law 



!rist.i:tute. National Advisory Com,\"aissj,on 00: Crit.ninal 'Just-iee Standards 
and Goals. and NationallConferance'ofComissiooerson Uniform Stat~ 
Laws). although indt~agieementabout. ,many of, ' tbe aspects of tne 
gu~ltyplea. have'-contributed to an understanding ,Qf the probl~!;1 
a5socia,t~w1thtbe guilty plea and 'perhapsto'the ~df!'l,elGpeent cf. a 
·practical~ . coherent doctrine.. It appears 'that the negQUat~d 
settielUetlt, of a criminalc.qse mus-the flr~lyaceepted as a respectable 
con.elusion ,'ot prosecution+kttentloo:' should be focused ,on ezzmdng 
legal 'regularity in ,the negotiatl~n proces:s*Judgme~t by plea, w!:;er. 
properly·supervised.nee.d not be ~t1feri¢rto Judgment by 'fer-diet. 
Because not "al1termsQr conditior.u~ are properly subject to neg(}t.la­
tionand because 'not allmeatls of:persuasi·on are appropri@lte to 
bargaining. standards are needed wmake clear' the rights of the defef,;­
dent. and the ci.rcumstances deemed imp.roperas conditions preceden':tc 
the plea. Obligations of the parties to full disclos~.n'e at tt~e 
prepleading conferences shOUld be articUlated. Defendants .r$no'!.lld not. 
be denied the participat'lon ora judge in the bargainin\~ pro'!ess. 
Some relation should be established between the guilty plea and the 
facts to which it resppn-cis. Cot1rts should allow the unilateral 

. cancellation of the proper plea in any case in which' scme furdamental 
j,ngredient. of the proper " plea, 'is shown to have been ignored., 
misunderstood. or perverted. 

127. VAOGHAN. M. H. I .swe'arThat I Am Guilty • So Help He God..:..-The Oath in Rule 
11' Proceedings. Fordham Law Review. v.!J6, n. 6:1242-1272. Hay 1918. 

nlCJ 54818) 

Procedural rules governing the acceptance of guilty pleas entered in 
Federal dourts are scrutiiiized. Rule 11 of the Federal Rules of Crim­
lnal Procedures governs guilty plea proceedings. In 1975, pursuant to 
a proposal by the U.S. Supreme Court. Congress extensively amended that 
rule. Part of t'heamendment isa proviSion that defendants who plead 

,guilty maybe placed under oath for subsequent questioning ,by the 
court ~nd may be subject to per jury charges if they testify falsely. 
A, related proviSion requires that judges explain to defendants that if 
they plead guilty they'lli<':ly be asked questions under oath and that they 
may be prosecuted for perjury if they lie. This explat'Jation must be 
included in the Ii tany of warnings judges give defendc,mts duri ng plea 
proceedings . regardless of whether the judge actually intends to place, 
the defendant under oath • An analysis of these proVlswns f their 
legislatYve history,' and their application in court in the context of 
other Rule, 11 amendments concludes that the practice of placing defen­
dants under oath when they plead guilty should be abandoned. While it 
~s unlikely that the practice per se could be challenged successfully 
on constitutional grounds, it may present constitutional problems in 
individual cases. In addition, the threat of a perjury sanction may 
discourage some defendants from ent~ring intelUgentand advantageous 
guilty pleas, thereby defeating a principal purpose of the Rule 11 
amendllients. Abandoning the practice of plac~ng guilty pleaders under 
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,~a~b W'~td~'~i\lb~iate the nceed ror- the relat¢d warning1.~l~i~minating 
,:~Oble:!)s $11 lsedby that provision. 'It ,is, fuither concluded tba~ ,t in an 
¥~teoptt.~ "pr¢t-eot the rights of ,uninformed defendant;:; bY(l::len\~ing.the 
~l~d,~ gove:"nln~,pleaproeeed1ng$, C:ongre$s. and the courts hale ,cur­
'~:;.aileu $l~je r'l,gbts ofc'OunS'eledandlntelll.gent defendants who ~antto 
~nter ',advl~nt.,' ageOUS~lea,'~,'" .Ot, SUi,lty ',without being" SU,bjee~~,", to 
~xtens:P/e perso~al lnqulSl.tlon by the, court • (Authlir a~stract 
cocdified:: ' " 

\' 

WESTEN. ? • and D.WeSTn~" Constitution.al 'Law of Remedies for .~oken \?lea 
Sarl,Sains. Califtl1"1>'!l.a 1.a,,· Review t 11. 66., n~ 3:li11-539. ,Ha>~/ 1978. "'" :. 

, -" ' , ' (Nt .. , 52~Otj) 

Ttie lei-; c€ ~ontracts isccmtrastmi with CQosti tutio;rAll law in t~\iS 
exaf.!in:atior~ (j,f remediel!? for broken plea bargain$' ,based on t~~ 
Santobello v. New Yot'k . case. In theSantobell¢case, t.he Suprem.~ 
Court. held that a defendant bas a constitutionaLftght to relief" whei~ 

. the state breaches a prcmisemade in' return fgf~ aguil ty plea. The 
court, however ,refrained frOm decidiqg" what ", remed,i~s are 
constitutionally prescribed in s,uch cas~., To determine what 
particiular remedy. if any, is required by-the, Santobel1o case, it is 
~ece$~ary toascer-tain the nature of th~;constitut.ional intet'estt~at 
1.$ 'I.tolated by the state I 5 breach ,of a ple,a·agreement. r1Ve 
a,pproaches to this determination are: distinguish the rejection of an 
inducement from its accepti3nce, focus on the court f s characterization 
of an inducement asa ben.efit or as a burden ; esqhew asserted 
constitutional differences between benefits and burdens or between the 
acceptance and rejection of inducements, (lSsume that there is no valid 
distinction between an inducement as a benefit or burden. and' 
emphasize the principle that the state cannot i..mpose burdens" on 
constitutional rights by discouraging their assertation. The 
difference between benefits and burdens is significant because it 
bears on the conclus'ionthat the constitutional interest to be 
protected is the defendant's self-interest in rece), vwg the full 
benefit of procedural entitlements. A g;uilty plea is invalid if it 
is based on an inducement that is so advantageously compared to 
the al ternati ve value of a standing trial that even the defendant who 
believes himself to be factually innocent would plead guilty • Most 
procedural rights are deSigned to protect innocent defendants from 
being falsely convicted; whenever the state allows a defendant to 
waive all procedural rights by Rleading gUilty, it runs the risk that 
an innocent defendant will be ~alsely convicted. There are two 
alternati ves with negotiated pleas: prohibit the state from offering 
defendants any indUcements to plead gui! ty, or identify inducements 

'that present the greatest risk of false . conviction • In addition to 
requiring that waivers of constitutional rights" be voluntary, the 
u. S. Constitution ;:;tipulates that waivers be made intelligently. The, 
state has an obligation to treat defendants with dignity and respect, 
and the requirement that a defendant's plea be intellig09nt involves 
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d the) disclosure of' . itJfOhnatio'n.' . If the' courts 'acKnP'Wledge t[iat de rend­
an,t;i' h~ve ~fconstitution.ai intere~t· in. ,r.be protection - of- their 
l"easo-nabl.e expectations, the-courts will indlJ!lde ~~hat detendants .have· 
a. 'fight'tQdemand sp~~if'ic' pertormance ~sa reme(}ytor brpkenpl,ea 
agreements~ . The law ofcontrac'ts and COllstttutiolllaL law areb-bthcoo-

'cernedwith agreements and. in the area ot plea 'agreements. the law of 
contracts s¢rves t-o inform judgment.s bfeonstitutional law. 
SUPPQrtlng ease law iseiti'ed.' 

WIt .. LIAHSON~ ''1'. S., Jr. Constitutionality of Reindicting SUc.cessful Plea 
Bargain Appellants on the Orfginal Higher Charges • Cal .. ~tornia LawRe­
view._ v ..62. n. 1: 258-293. January 191i!. '""":-, (NCJ . 151(0) 

Appl"l;lises .the rqle permitting. reprosecDtlon on ·t~e . original t higher 
charges in . relation to due. process. dOUble jeopardy I and equa.l. pro­
tection. Reprosecution on toe original, higher chal'ges after success­
ful l;!ppeal is Cionsiciereoa violatton of due process. Using North 
Caroli~,a . v. Pea.rce J ..thepolicy of imposing harsher sentences in 
retaliation fottaking ?n~ppeal is said to be a violation of due 
pt'ocess. A diSCUSsion .qf Mullreed v. Kropp 15 intended to illustrate 
the gener.al inadequacy ·of double jeopardy as a doctrinal approach to 
thescope-of-reprosecution problem in .plea bargain cases. It it; held 
that' a coUrt telyingon the strict scrutiny or· intensified merans stan~ 
dard of equal protection should hold that the rUle permitting 
reprose.cution of successful plea-bargain appellants on the original t 
higher charges is lmconstitutional. 

130~YALE UNIVERSITY. Rule 11 and Collateral Attack on Guilty Pleas. Yale Law 
Jour.nal, v. 86:1395-1421. June 1977~ (NCJ 44014) 

The uhlity of hearing records compiled under Rule 11. of' the Federal 
Rilles of Criminal Procedure in the disposition of postconviction 
challenges to guilty pleas is assessed. Rule 11 governs·· the hearings 
at which pleas ofguil tyare entered. The rule was substantially 
amended in 1975 to expand the 'hearing and thus provide a' more 

. Qornprehensive record of mattersb~aring on the validity of a plea. It 
was hoped that such a recDrd would assist Federal courts in reviewing 
the large number of postconviction challenges to guilt.y pleas. Such 
challenges generally are based ei ther 'on t.he d.efendant 's alleged 
misunqerstanding at the time of the plea' or on events oc.curring 

. outside the plea\hat may affect its validit.y. In the' -former 
situation, the Rule 11 record may be helpful itl disp~sing of post­
conviction challenges. In the latter case, the record may be less 
helpful.' The defendant may easily impeach the findings made at the 
Rule 11 hearing. as to the voluntariness of his plea or the 
nonexistence of secret plea bargaining. The defendant's failure to 
raise claims about these matters dUring the hearing cannot properly be 
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interpreteqas awa.i"~n" of sU,ch claims. The Rule 11 recore,catmot. 
eliminate the neeqfo:rp6stconviction :hearlngswhen plea challenges 
contain credibl~'al1eg~t;ions, ofgovernl;llent coerci6n()t' ,secret 
promises. Some, Fed,eral courts, int.heirct.'mce'rn lol~thrinality,' for 
criminal, convictions, have: established evidentiary and Qtht'!ir' barriers 
to attacks on gu 1. Ity pleas. In add;ition., rlJlesoPpt'ocedure for most 
postconvictlon motions attempt t0cPi'ovide for thedit;position of such 
Illations without a full hearing. in" ,~rt,by expanqing the written 
record on wtlichthe· mot'ionstilaybe considered. Suchtei:ll:miques either 
will fail to eliminate profitless:nearings on the validity ofguUty 
pleas'or will mec:hanicallydeny hearings regardle:i/sotthe merits of 
the challenge. Postconlr1ctionattacks on guiltyp:leas must be hearid 
despi tethe eb~tsint1.mearidexpense that ,stIch he,llr1ngs entail» 
(Author abstract modified) , 
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Brad¥. v. U.S.~ 397 U.S,. 74;2 (970) 

t)uringprQse¢utit)n f¢f' kidnaping~nd transporting the victim in interstate 
eommerce~ B1"a11y w.asadvisedby competent counsel throUghput. ~nd elected to 
plead not guilty. After his codefendant t Who hadearlterconfessed. pleaded 
guilty awl becattteavaUabletotestifyagainst him.t Br.ady changed hlsplea'to 
g,tiil,ty. , Because the indictment charged " thatth~ kidnaping victim was not 
Uber-atea • ;armed, the defendant faced a madm.um penalty of death. ,After the," 
trial judgequest!oned him tWlcce to ,ascertain whether his plea,. \(SS, volunt.ary, 
the judge ,accept~d Braqy's guilty plea. The defendant was sentenced to 50 
years' imprisonment. later reduced to 3()., 

The issue present was· whether 'the petitioner's pl.ea of gUuty was. 
voluntary. The court held that·..:here a defem:lant was .advisedby comp.etent 
counsel, and t.eruier* nispl~a ~nly aft.er'hJs c~defendant ple-d gttiit$and became 
ava.ilable to testify against the defendant,the defendant '5 plea . was . not 
rendered involuntary because of poSsible fear of the dea.th penal tyina jury 
trial. . The. court reas.oned that the defendant.l s guilty plea was volunt.ary; he 
Was subjected to no threats or promises in face~to"'face encounters ·with 
authorities. He had competent co.unsel and a full opportunity to assess the 
advantages and disadvantages of trial as compared with those attending a plea 
of guilty. The court concluded that plea bargaining was "inherenft. in the 
criminal ),.aw and itsadministration.!I (397 U.S. at 751) 

North Ca.rolina v . Alford , 400 U .S.25 (1970) 
/ 

The defendant was indicted for the capital crime of first-degree murder. 
Act that ~time North Carolina law provided life imprisonment when a. plea of 
guilty w'as accepted toa first-degree murder charge; the death penalty 
following a jury verdict ot guilty unless "the jury recommended lifeimprison­
ment iand from 2 to 30 years' imprisonment for second-degree murder. The de­
fendant's attorney. in the face of strong evidence of guilt, recommended a 
gVilty plea but left the decision to the defendant. The prosecutor agreed to 
accept a plea of gl,lil ty to second-degree murder. The trial court heard 
damaging evidence from certain witnesses before accepting a plea. Although dis­
claiming guilt, the defendant t;lleaded guilty because of the threat of the death 
penalty. He was sent.enced to 30 years in prison. The Court of Appeals, on an 
appeal from a denial of a writ of habeas corpus, found that the defendant I s 
guilty plea was involuntarybec~use it was motivated principally by fear of the 
death penalty. 

The issue presented to the Supreme Court was whether the trial judge 
commi ttedaconsti tutional error in accepting appellee I s guilty plea. The 
Court held that the trial, judge did not commit constitutional error in 
accepting the plea. The Court based its, decision· on the fact that there was 
strong factual basis for a plea demonstrated by the State and Alford's clearly '" 
expressed desire to enter it despite his professed innocence. The Court also 
stated that it was not in the mandate of the 14th amendment and the Bill of 
Rights to disallow Alford the choice to plead guilty to second-degree murder 
and insist on proving him guilty of murder in the first degree. 
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McMann V~ Richat'dson. ;''397 U .. S .765 (1970) 

Three NewYQrk defendants were convicteq. of variO\'JS criminal charges. 
Court of ApIl~als. for the SeoondCircuit reversed the c'P.nvictlons in each 
ontl1e basis that the def'en~an.tspleaded guilt.y because of pdor coerced 
fessions. 

The 
oase 
con-

. The issue ¥as whehher the der~ndantisentitled toa hearing if. in .a 
oollateral proceeding. a guilty pI es issho~'n to. have be'entriggered try a 
coerceticon·fesslon and if there woUld have been no. pIe.a V thei"'e had been no 
ccnfession. . The Supreme Court beld that. the New York defendants who. had 
entered guilty pleas with the advice "'Pf counsel were not entitl~d to a hearing 
en habeas corpus petitiens alleging that their ~onfessioris had beenceerced and 
that ttre'Unproperly procuredconfessl.ons induced their guilty plea. The Court 
reasonedthat'tr M~t1dant'splea:ofguilty based on reasonably c,.,,,,petentaavice 
is an. intelligentple~ not epen. to att.ac!< on the ground thatcounseil may havtj 
misJudg,ed t.he admissibi 11 tyefthe defendant l s confessj.en • When a defendant 

{,waives his State Ceurt remedies and admits his guilt, he aSS\.lmes the .risk of 
error in either h.is or hisatterneyt,s assessment ef the la.w and facts. 
Although the Ceurt said he might have pleaded differe9ltly if later cases had 
then been the law. he was bound by hin. pl,ea and his convictien unless he ceuld 
allege and prove serious derelictiens on the part. ef counsel sufficient to. show 
that. his plea was not after all a ,iknowing and intelligent act." <397 U.S. at 
1450) 

Santo bello. v .. New Yerk, 404 U.S. 257 (1971) 

After negetiations with the presecutor. the petitiener withdrew his pre . ..,. 
vious net-guilty plea to. two. felony ceunts and pleaded guilty to. a lesser..., 
included offense, the presecutor having agreed .. to make no. recemmendatien abeut 
sentence • When the petitioner appeared for sentencing many menths later. a new 
presecuter recommended the maximum sentence, which the judgeimpe,~ed. (The 
judge stated that he was uninfluenced by the recemmendation.) Peti tiener 
attempted unsuccessfully to withdraw hi.s guilty plea, and his cenvictien was 
affirmed dnappeal. 

The issue here was whetl1erthe State's failure to. keep a cemmitment con-
. cerning the sentence recommendation en a guilty plea required' a new trial. The 
ceurt held that the interest ef justice and preper recegnitien' ef the 
presecuter I s duties in relatien to. premises made in cennection with "plea 
bargaining" require that the judgment be vacated and that the case be remanded 
to. the State ce6rts fer further censideratien. The State ceurt sheuld decide 
en remand whether the circuinstances required enly that there be specific 
perfermance ef the agreeement en, the pleae in which case the peti tiener should 
be resentenced by a different judge), er whether petitioner sheuld be afferded 
the relief he seught in withdrawing his guilty plea. 
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Boykinv. Alabama., $95 u ... S~ 236 (19G9) 
':-.'" . ,','" . . .' . . ,"' "" 

nefelldantaoykinwas('h~rge(t witbcofl!1i1lon; law robbery.. ije·lileaaE!dgu.~ltY 
to all . fiv.e indietments; ~as convietedcl! ~:mtW'a'Ss~rtt~nced,t;odeathbY 
el~ctroaut1on., The "teCord ,revealed that the "judge ,asked '~o ,qlJestlQrts .of' the 

"petitioner concerning bis Plta. and, the pet1ti~nerdidnot adlares~the '!lourt. 

the 'issue ber('~re tfie 'Court '.' 'was ,whether ,it, W~S ,a"re\tet;~ibl~ error'tor the 
tri~ljtidgetQa¢(!~pt ,the <petitioner-l,s gUiltypleallfth6ut ::sbowing that Itwa,s 
intel;U,&ent >and voluntary.,'" The, Court held that there ~a$ reve*"si,pl~el~ror 
whereth~,re¢ord 4id nqt ,d:i$clo:sethataoykin,voluntarily ;and t.mdersta~dinglY 
entered pl-eas<W ,guilty.' TheC,ou:rt reasQnedthat! sil1cea tlleaof guilty is 
more thana confession wbich admits that. the accused did various aets but ,i,s 'in 
itself qcon,viction, the confessIon's admissib11itymust ,b+a based on a reliable 
qetendllation,'of the vol.unbarines& is-sue thu$- sat-isfyi'ng.,.e-oostittlt:itmal rights' 
of ,tl'ledefendant .. 

. '. Parketv. North Carolina~ 397 U .. S.795 0970') 

The defend,ant. a 15-year.old Black YOllth i . was .indict,ed for first~degree 
, burglary. an offense punishable by death under North Car'olina law. Parker and 
. h~s" mot~er signed written statements authorizingtheenti"y or; a ,plea of, 
guilty. They were both aware<whenthe:ysigned the authorization for the gtiil ty 
plea; that thepeUtioner. would receive t.be mandatory sentence of 'life imprison­
mentif the pJ,'ea was ac.cepted; The prosecutor and the tria:;!.. judgeac~ep'ted't.he 
plea. When accepting the plea. the trial court asked the defendant if the plea 
wasma.de' in response to any promise or threat. The defendant. answered 'in the 
negative and affirmed that he tendered the plea "freely without any f;~ar or 
~ompulsion." When the p1.ea Wail) accepted, the defendant was sentenced ~9 life 
imprisonment. Sev~ral years l'ater.Parker filed a petition under tlv,i' North 
Carolina Pqst Conviction Heari,ng Act to obtain relief frorn his conviction. The 
Court of Appeais of North GaroIina aff'irr:;adthe conviction. 

The issues in question were: Was the peti ttoner 's plea of gun ty ,the 
productofa ooei'ced confeSSion? Was it involuntary because it was induced by 
a North Carolinastatute'providing a maximum penalty in theeveht of a plea of 
guilty lower than the penalty authorized after a juryve'rdict, of gUll ty? The 

. Court held that the petitioner's plea of guilty was intelligent and voluntary. 
An 'otherwise valid plea is not involuntary because it is·induce'd by the 
defendant's desire to limit the possible maximum penalty to less than that 
,authorized if there is a jury trial. The Court also concludeq that the record 
contained abundant· evidence :contradicting Parker's claim of coerciorl:. 

~lackledge v. Perry, 417 U.S; 21 (1971) 
il 
1 '\ 

The defendant, Perry, had been involved in a prison altercation ,\ in North 
Carolina which resulted in his being convicted of assault with a deadly'weapon 9 
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ie;:' ...t·,~.~~.t· ?e:~ 428; u .s~,'i .(J~76): .". ,;> '. . 
,,;,;:,, . ..,:liAd~~~~~e d.t:e!,~,a~;\(:7~cted of ar,?ed rOb~';l"Yand:tirder arid sentenced to • 

"';i:' .. " Th~'~C~tl;~·~iiSiuNv/thi~.dt:lsew~s ;l4hethert~'e j.rl~p6~5.tion of th·e. death. sen- ,. o. 

, :t~rlG.e'u~1ier. the . '~eOrgi~\statut:; \ias Ilcruelandr'. unu~ual punishmellt ~ n . The 
.; 1\ .. f~upr~me·Courtafflrf!led .t~~;,>.conv~ct~()n. '. TheCol!rt,.also ,,~,ddress,ed a,. plea bar~ \i . 

~, ·.i!;Z;~gaining,issue9.·and5tated\:~fu'-1at.the .. State ·Pto~~cutor's. d1'scretlon in sel~p.tiJlg . '" .' ..•. ' 
.; . './" '. 9.a.5':S '. to ,be/pros.e. cu .. te. ·d\\.an<iX."'ccase.s ..• f.or .••.. plea < ba.rg. ainitlg')~id)10tdfffe~r. :. th~=:--~ .• · .. 
,.:~;y. .' ·,valldl ty of, th~ Sta,~e 's.q~ati:!,~qaltystt:ltute. ..... . ......; .. ' . . ~l"·f '. ',:' 

!Jlc"';~ " '" . . "<., ,. " '~. " . . . . . 

.. ",. , ,:~~r seY. 429 U .~. (19~7r~ "'" <. <' ,,< ". ' . 
. ' .. B~"ser· ar<fWeather'forq~,erearr~st~~.>f~r '8 .•. s~·~,terir{mina~~ot:f'.~n~!~;:. W~athe,r-
ford, . aQl,undero.over .~gent, .,hadtwopre.tria1. '" mee.tings .withBul"seyand ~Bur-seY!,.$, . 

..•. q9Un~e~.~:;~<BUrS,ey;'~ •• trioal··~trateg¥~wa5. }lit; dl~cus~si~d~~t either'>o~ ' .. ~pese 
"meetlngs.After~;')WeatherfQrd·"who~ told . B'Urseythat howould not be a 

',". .• ~pl"()secuti,on'" witrless,nonethelesst~tified '. 't'6r: o.the ···.prosecution, .. Bllrseywas 
convi,cted.After serving his sentence, Bursey "~Ught a civil rights~ction 

~~:;~~" .~;~:r~f~~~{::~:~h:{~~;~~~!.i1:~~~t:.%~:~~e~O~~::lda~~~ s d~~~ai~:;~~~~~:~ 
, '~"'"" the "issUe presented:: was whether the conducto.9t:~_~p.aer-G'Gvef·'~agent--for' a 

Stat:~~- law enforcement agencydeprived~the defendantofhi,s rightt() t,p~~ffec-
" .j! "-'", " ,:,,: ",.",. c' .. '" ,,~, ~. • ,_ .:, ." \\ '":,, 'i , .. 0. - '- 'I . '. . ': .-'-C"' ___ :-"_'.' ~ 

tfye'assJ.stanceot'; counselor the. right ~o due' process of law.. The Court held 
thatth~ 'Sd,~fendap~:\\ wasl1ot' cepri vedofhis~righttoc()un5el ... qnder ,the' sixth 

·:,al!len~ment'~"wh~<.9h~(jes noV.estabn~ha per ~e rule forbidding an. undercover, 
'. '.' ..... ,agent J:;omeet '.:~til,,; defendant·' scoun~eLAslong as ·~the. tnforniatiol'l. pc>ssessed 

..... : ,~:~~~,:';W~a'th~flut"d •.. a' . .... 'i.\~~~~~l!le~~tl>ng~~-tf:em~ii'fe? '·.J1hconununl,cate4,hep~sed . no 
r~ .' .. ' 'threat,i' ,to Bursey' sb six ~a!l1endm-ent.right~.TheCourtals()held Dthatthereis. 
~}, .' 119 .c'on~ti t~tioni3~ r 'f~t"to' .pl~abargain.Thus, ·t'hedefendant was not denied a 
'. J'alr . tr'ialin Yloltlon,pf th~due pro~essclauseon the ground that he lost 

.. ' ,~he. oppoib~nityto 'iJ>l.ea. bargain th~OUght,l16'alleged, (juPUcl tY'of . an undercov~r 
agen"· .. ,,, ,. o· ., 
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.. The ·a 1r end"nt; ··liayeS, was or-ig1 nally i nd i cted by : grand 'j ury· ~n\. f~rged. . 
"check' charge in the - amount ~f $88.30. 1)ndel! Kent~cky law at, that till I e ,. this 
~_harge car~tei' a :JP~r __ ~~;~u~ S'~:!lt~g~~b:.-,;:tQ;.-,J>l,.~gO~i-atibn&~-Ll:;jie~~J:te~CjJJ':' ==~. __ , J 

tor, uo~fered~o=rel:to!Dme'nd a sentenc,e of 1P years if. Hayes plead,~9 gui· t.y. He -~.,~,;...,,; 
also warned that, if Hayes .did not plead' guilty to "sav,ell the co rt the . . 

", ingonve'nience :~nc(lneces'sity o·~\ -trial''':)l1e",would·~re.turn to the grand j ry and~;, . 
seel{"'.anindictment under the Kentucky' Habitual~rimin~l !Lct", whi'ch ,!]tap ated L 

:.n~fe sentenc~onc()nvictfQn .~,Hl3yesdidnot '. plead 'guil tYee .· .. '!He was ';co,nvj,'bted·i,ii­
,thetcheckc~nlK:&n:.$~:~~pa,r~e~>p~oC!e'ed.:t.~g,and 'be WaSfot1i1dto,,~e'f1<;,l1abitual;, , 
criminal.,and .sentenced~ .. ,e~:~ .;!.if'Ef imprisonment. . ,. "~. , . 
. ' ....•. ~ "~, . . " '. ," " ..•. ',' '. . ',.- ~. • " _ _ -. ,t ' .•. ' . , ," .' , "" . -, ,.~. '.:, 

", .' .•.• " ,' .... ': .... /' .,' , ":... .' ':'/\':'" :., ; .... ,. .•••..• :' .. :,' ........ , •.• c. •.. :' .... ' > .. ' .;.,;; .... ::: ,-'.J - <.' ...... ~ 
'. . The. fsspe w,as',f'&he .· .• I?·ros~ou' )ris\l'lg~t·:~p<~ti,ng'a'Qcli1;iona~,J.~:atges·~agai~st }i, 
d~fendant expressly·for.the'pl.rpOse,· or"·pressU'r.ing,,th~'. d~fEmdantint.o enteqng a[l· 

,plea .• &ft:..,gUi+ ty' of" reduc~d. "cra,r'~e~ff'.T,he,.court\\~~iatha.t .•. the;.Pl"Osecu,tor'S ., 
.:"warp;!-ng QtpHaye~,that he. WoUld';l>:elnttlc~.eg{>,:asa;.haq:Ltu~1~tlJn;n"~1-'1ffr~refUsed; ,. 

':.... ", .. ,'),~g •. ,plea~,g\l11t~stq~ct.!J.~>,~6rgecf;'~*.~'i9!<\ ~hillt~e., .. and o:~~e. 'Pr'6's~cutor'S>'-~Ubs,eque~,y 
:>,~.;/ s~cdessful· .. hablt.ualcrlnll~almd19tme:~t"andconVl~tlon .' did') not:vl,olate>du,e i 

~~rqcess., .The . Court emphas1zedthat·HaYf?S. had: been. warned . at, the.oi1~etofth~ 
':.:" ',l. . ..... .ptlis~r~nce:\()f,the ~ro~~,9utorlF in tehtiOl1~ '<:~o.seek a' r;e~~iVi s:t ind~cJ;inerit. ~ 

. . .... , "As a pract-l~r ••• 'thls'casewould be no '\~:i:.ffer.ent ,lfthe grancl,Juryhqd 
~i/ "'ln9icted~'HOayes --;S~a~~e:ci.dlYistfr6tn theon'5et,andihe 'prosecll~iot'! had, ·of'.fer¢d 

,to drop that ch111 rgeas paFt»f~·the .. J~Jea'bargain. ". TheCqurt ' 'concluded that,' .<3,;L;;. 
though". confronting ~he .. d~fehdant. 'w!,t}l~~t;he~,risk" of m()r~ . s.everepuriislimel1t'~:m-a~· 

. ,qav~na disQoul'agirlg .·eff~ct.on the defendant I ~.assertion :.o(h1s .tTi8:J. rights" 
thei:' impo~itipn "of ···.those '. difficult' , choices "is.arf,ineV'itabl~ ~and 

. .. 1· .'.' . .,. '. ,j . ". . ......... .", . .' ". 
p1tmissi~~e ...... attr,ibllteofany leg! timatesy~,temwhi~htQlerCi~es,;:.and.~~ou!,ag~s .'., . 
t~en~got~ratlon;,OfPlea~.I' (434'U .S. at 36Z; ",quohng~Chaffln v.'Stynclicombe., 
4\~ 17, 31 [1973]) ... ' " ';;0 .... (>. e,' 

""~~'i .. ' .... ' .•••.• "'.' '" 'D' 
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" c .', (~) liL~"ATl:""'l~' d~f'.d,"t~: PI'~ not, guilt)', gU;lty," or " ,,," " 
nolo contendere. If a ,mlendant ~,fuses to plead or !fa .delcndant cor- . c. • 

.. ' .pora,Uon fails, to app¥~x, the co~st sliall. cntel: a pJea .of.not gUilty. , 
. . '" (b)lfo~o CONTEND~~RE. :.A de~ndallt ma.ypleaQ nolo c~ntend6re only, 
:,., with th~consentof,tl~~l cP,urt, Sticha Jjl~al5iu~nbe nc~epted bYct~e cow~ ., c." 

only after ~ u~ cons!d~\~~lonof"t~l~ Ylew~ J)i Jl1~n~rtiesand t~el!lterest> 
of the pubhcmtheefte~t1ve admpllstraho,)l o,f~ustl<!e.. ".r. \' ' . 

. . ' (c) ADVICE TOD~ENpAN'l';Bei6re aCCEiptmg !J,ple~, ofgUl!tyor .nolo 
'.p\ .' contendeJie" the.coui~ ml!s~t address the !t~fel!(lallt p~rSone;lly in open. 
C\/""", '. cour~ and.,~nform . hun 'llr""nd"o,detetmlpe tJill.t .. he l1.:ndersta:nd,s, . the. 

",.follo wing: .\ i'? "',;' ~ •. .. "', .' u " ,,' .....,... . ..... ..(), 
"<"" .. :' (1) the Jlat~l~e,?f t~~ char~e~to':i\'hiCll/t1te,ple~ is,oftere,d,.the \, 

'<". man?atory ."ml~ilmtlmpe~!l~!ty l]!()vldedb.y:, law, Jfany, ana th'~ 
'mnxJ_m.um PO~~I~Je'pena1typl'OVICled by law; a(\d, ""; 

. }21. If ,the t..:a£ellpant is not'reRre'~ent~{i by an nt~Ol'neYI tha,t, 4~ 
has the rIght to b.~ represented, by an nttorney at, every: .stage Of the 
pl'ocesding ngainscliim;alld, if. l1i:)Cflssary ,one will be nppoil).tedto 

(7 represent him" and ..... ~. ~'.:.ji-'~,"''';;~, ';". • ..' ....' ,. :. 
" (3), t~at ~e h~s ~t~leTiglJt!to"~lea"notji.ullty or·to~persistjll,tb(1p ,: 
'pI,ea 1 fIt .1 .. ~s :11 rellc1y . be~!n, m~deillnd thiL;t hahns .. ther~ght . to . be. 

'. trIed by a) m'y .and nt, th/lt ta',Ial ;has the rIght to the aSsIstance of 
- '. \.' C,?Uh. se .. 1, the. rl.'.~ht to conf .. ;~~ont.· ... q..ndc. ross"e:,.all1,'~. nr. ;;~. '. ;it. n.e. ~ses a.gai. n.st 
,. .. lum"and th~tl'ght hot tp :lbepompl~lled.to In.Cl·HHl~2.te hlmsel~i·and . 

. . ~ .', (4) thalli ~e ple~?siglp1tyor nolo contend~reth~re wllllOt . 
be II. further trial of,llny{kmd, sl;f that by pleadmg gmlty or nolo., 
contender:e he waivest~li! right to a' t!'ialjllnd . ,; ..... . ..... . 

.... (51. .that if ,4e pleadsguUty .. orn'ijl0 C(;llltCll(l~re, the court in~r' ' 
Ilskhlll1 questlOns abOut the offense to WhH;h he hilspleaded,411ld If 
beiu~s\Vers ,the~ ques~i9nsUlrder 'Oath, on ther~cordi,t\nd'i~l,t~e 

. ,pl'esenceof coullsel, . hlSa~~Sw.el:s may late~ be used against qlrtl. m ' 
0. prosecution ior "pel'j UJ'y or ialsestatellienb "., ... ' ...... . 

o . «J)' INffURI~GTllA'l' 'l'llE,J~J~EA IsYoLuNTARY. 'I'h~court shall UQt 
accept ill>lea/lfgliilty orn()locmitel1Clete without first,. by addressing . 
the defendaJlt pel'spnallyinopen courtt determining th'at. the' plea~s 

o voluntary· and::Ji9t the i'~sult. otfol'!!cor tHreats oi'. of. promlse~,apart 
from 0. plea agreement. Thc.court §haU!tI~9 inquh'o n:s to whetnel' the 
de!endsllt's ~mingnessto. pl¢~,d guilty 01' liolo cOllLendei'e results from .'. 

. prIOr di~cussiol1S betwe~n the attOl'ney for thegov~rnment and the "" .. 
defendantol"his·'~uttomey.' , ..... '/' .'. • '" :. .... \' 

(e) PL~ A~nEEMENT PnocEl>URE, . . .0, ." .' . ~., 
, , . (1) In· (}e1W1!al; The nttorliey for. t.he governmentahd .. the at-

, ..... torney for thi} defim(,lallt ol~thc defendant when acting pro se, may', 
.eilgage'in discussions, with a ~~iew. towd.rd rcachiilgallagreement 

' .. that, ,upon the entering of a plea of guilty or nolo cohte.nderetoa. 
charged offense 01' to a kssct or related qffcn,se, the attorney . for· . 

. '. the governn1ent will do.auy of thefol1oW'iJlg:-~.. ", ' . 
. , .'. (A) move\Qrdislllissal of,Qthefc11arg~s;or~ .. " .' 

1B) makeal'ecollunendatl?n, ol'agr~~ not ~o oppose tbe 
c" de~~mdant's request, for,a p.lirtlculo.rse~tence,'Ylth the undel'­

. s~iulging th~t·sucll>l'¢cbnllnen~a.tion of request spall not be 
hmdmg upon the 9ourt!. or '. ./i j~( ....'~. 
; ~ C)agr.ee that il.sp~~ific ~nteilce lsthli approprlate dlSpl)~ •. 

sltton ofth~ case. ...... '. .... .... ... . 
cc,_ ~" .. The court~hall'~otDart'lcipate'inanY,such discussions.,·. " '" .' '.' 

~~2}NoticeorSWJ/i;'4g1'ee7nent; I~a. plea a~l'eementltas been' 
. reached by the parties, the court shill, on,the record; req~il'e the. 

.. . disclOSUI'0of the agreemel'ltin opeJ}court or,onashowingof good. 
1I 
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':::pllis~,·i~caIne;a,.;t-~~~~timft.h~ vIe a is otfered .. lfthe~greemem . 
. ' .. lsof'the Jype specIfied m·suod.lVlslort fe) (1.) (A );or (C), th~ cOurt 
'!llIl,Y .a.<;ceptor reject.~~e agl'eement~ or Illay-' defer its decisioll,'a,sto 
!,the:~cceptalice or .1'ejEk:tio~· uritil there has' been an oJ>.port11:p.ity'w· 

"cQ~f~~dert.h~ pr~s~~l~~nce. r~pOlt,;, It the Rgre~~Tlent: IS. of tl:~e' type 
, spec.fied UlllUbdlVlSlOl,l(e')(l)(B), the court shall .advlsethe 
.' def~nda"ntthllt if· thecQurt does j\ot ac~ptthe, ~ommeIidation' 
. . or ieqtiesn~; defenaantne'&ertheless has norigllt t<r witMtltWhis-;-:-' 

'.' --=plea." '., ..•.. ' .. " . ".<' .... '. '. ....... • .... . ..... ' . 
.... . "(3)'Acceptance o((IPleaf4.greeme71t.Iftbe' cQuFtaceepts the . 

pleaagreeJl)ent, thecgilrt: f#iaU inforin the defendant that it will 
u JjeI!lb~dy ,.inthejudgmeilt and sentence th~disposition,iprQvided 

for m.tneplea,agreement. c /) ,.0il'), .• 0.". '. ,'''; 

.. ' . (~) " BejectiofL fil"'a, elsa :Agreement.·· If the;'cQurt rejeet~ JJt~. 
· ,~pleaagt;~ement, th4\"court shall, 'on therecord,lllform thep'~,rtles . 

of tMs ,fact,.!ldv ise the" defendant persJ2nally.iIi open cou.rt/or, ona 
''',<'. '," sh?wing'.q,fgOQdciu:se~ in camera, ,that the court j~~o~'boundhy,; 

',,' '. the pleaa~reement,afford the defenuant theopportumty to then . 
, " withdra.Whisplea-;andadvise the defendant thatif he persists in '. 

~~" hisguiltypJe/l Or plea. of nolo contendere the disPosition vf the 

'f.' 

, c.~se rr~ay}je· les!Jfavorable,. to the. defendant than ,that.c.on~m~ 
pJated, by the plea agreement. . ...• ,\. '.' . .', ..... ..,,':;:-

· (5), Time· olPlea Agreement Procedure~Except .:ror good cause 
.shQ)vn, notifica~ion to. the ,~()Urtof the existence . ofap!eaagr~e: . 
ment shall be·gwena~the.arr.algmllentor at Sllchothertlme,prlOr:; 

,to trial. as miJ;y .~ fixed by the:conrt;' '., . . 
· ... (6) 1nadrni88.ibility o!'Pleo.8;Of!ers otP.leaa~arulRelated State­

tiumts. Except 'as otherwiSt} provided' in this .paragraph,evjdence 
ofa plea of gUnt;~, lntN' withd,~wn, Qra pleagfnolo cor-tenderer 
01' of an offer to plead guilty 01' nQIa. contendere to th~ .crime 
'C~argedorany oth,er erimel "o,! Qfstnte~ents made in'conn~tion 
wIth .. n.nd t:e]e~Jlt ~o, any'o! .. t~e £9re.J~mg pleas.,?, o1ferSjlS nO.t 
admIssIble manyclvll or crnnmal p~eeding ngll.'instt.beperson" 

, ~h~'n'lcl~~~e pl~a or offer. Howeyer, eVIdence of a.statement m!lde 
" .' m ~~onnectllOJl WIth, and relevant to., a p]eaQf gUllty,~ate~wlth~ . 

droWn,,&. pleao'fno~~contendere,'or an offe.rtQJllea~gUlltyo.r no~o .' 
· ,. COtl~~~ere to the C1:1me:charge~19rany other. crime, IS a~~usslble 1ll . 

; a. ctl.l11.i.:!al;Pl'O. c.eedmg forperlury or f~Ise .. f.itntem. en. t.lfJ4e s~,t.e. , 
ment was made by. the gefendant under oath, on the ;l'(!cord;"aml .. 

· inthe presenCe of counsel. . • ..... .• .." 
(f) DETERMINING ,A,cCUltACY,OF PLEA;: Notvnthstandmgthe accept- . 

anceofapleaofguilty, the court shou]dnotenteraNl;igment upo}l 
~uchpletlwithout making such inquit:yas shall satisfy it that there 18 ' 
a fnetun19asis for theple~. . . ..\'. . . . . " ..... . 

. . '. (g). REcORD or PROC~Dn~Ga. A'I:erba~,lln record of the ;pr~eedl.ngs 
" at wludt the defendant cntersl1 plea shall be IIlI\.dl\ and. If thpl'e IS n 

. ~C~~I?l~~ (j~ guiltyo .. r nolo con.tendere~therecOrd shall' !ncl~de, }Vithout· . 
JiuutatlOn, . the court's adVIce to the defendant, the mqulfy mto ~e 
\'o~un~rjnessof the'pleainel:uding any plea agreement, and the m-

; qUlry mto the accurMy of a gullty p~ea. . ....... '.' 
.. (As amend~d Feb: 28, 1 066,eff .• Jutyl,1966; Apt. 22, 1974; eff; Dee; 1,,, 
·'1975; .July31, 1975, eff. Aug. land Dec. 1, t:975;Apr. 30, 1979, ,eff~' 
Aug. I, 1979~) . .~, . 
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