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the 1ow
the flnanclal 1ncent1ves of prlvate attorneys, and-
“Recent emplrlcal studles, however, p01rt out the

”f;these factors w1th the use uf plea negotlatlont,"

L {‘The eaUSe of plea negotlatlon ”ay be unknown bu. ne fact i8s certaln, "Of
tbe thousands and thousands of' people who ‘are’ arrested ‘ard - charged with crlmes
‘_eVery year, only a tiny’ percentage Will actually go -85 trial. "[ ] Along with a

large’ number of nontrlal settlements. But the actual -point of orlgin 1s diffis
~eult: to;plnp01nt It emerged ‘as “a 31gﬂ1flcant part of the*: Amerlcan crlmlnal
Justlce system,af*er the Civil:War.. By the: beglnnlng of the 20th century, plea.’

'f”,tnegotlatlcn had\pecome the domlnant method for resolv1ng .cases. [4] And desplte

tﬁe present ccntnoversy.vlt 1sq
aL\ i

1ke1y to contlnue for some tlme. .

S Proponents defend the use of plea negotlatlon for al
Among ‘these  is' the belief that: the courts would face: a tremendo%s burden of
Y addltlonal case plea: negotiation: were eliminated. -Although a dlrect link.
y_between caseload~and plea negotlatlon has not - been: substantlated many support
1ts operatlon for th1s reason alone.“ In Santabello v. New York 404 U S 257.

A
@

| [1] Law & Soclety Rev1ew, v. 23, n.‘2 Spe01al Issue on" Plea Bargalnlng,VWLnter
- 4’;R' L: Abel, Ed (see entry no. 1) pp. 200—201 :

e

[3] Plea-Bargalning 1n the nght of Arch1va1 Data;

var;ety of reasons.

Callfornla," by C Sy Halverson et al. (see entry no. 17) p.fuk_;f,” CERE

QVarlety of: types of. d;smlssa1s4and dlver51ons, plea. negotlatmon accounts for a P

@ A Study of Alameda County.»
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"'oaused soms Jurlsdlctlons to 1mp1ement alternatiyes.; Alaska, El Pasc Coun y;, T
(Texas), and. Wayne County (Mlchlgan) ‘have" banned‘the use’ "of plea- negotlatlon.,;, '
‘Other Jurlsdﬁctions, such ‘as Dade County:(Florida),

have‘expj_lmented ‘with the
@. use of structured conterence wherénall partles concerned are pnesent durlng
i‘ all negotlatlons. ‘ R R B e

Ny

cqmplled from the NCJRS'collectlon, fecuses attentlon on
‘ﬁ eﬁ 1b 1< as gulde

Thls blbllography,
the lssues surroundlngjplea
‘for 1nterested profe551onals and- the general publn

01tav&0ns are presented 1n flve chapters‘ '?‘LJ./:? =

\:»

'”'Thls sectlon 1nc1udes a representatlve selectlon of abstracts that prov1de;flvv--_n
- a general dlscu551on of the hlstorlcal and theoretlcar'”erspechlves of pleaﬁW,:"'*“

; I;/ o

Vln this chepter.‘

e Ell“‘l“atlng Plea Nezotlatlon it OO o
E  This" chapter presents arguments aid - proposals for 911m1nat1ng pleé negot;-ﬂ‘i
o S ‘1at10n -and repO?ts on dlstrlcts where plea negotia?;an has been elimlnated.‘ ‘ -
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’h@ countryv he notes.‘ (Author abst aet modified

A iPlea Bargaining.o
May 1976

'the 1egal

\eliminating any further investigation of his case. (Author abstraet)’

up Trial.,

criminal caseloads, as a cost-effective process, and as..a technique

s charge bargaining and sentence bargaining.; Plea bargaining is. defined -
. as’ the’ _process. whereby .the defendant ‘agrees. to plead guilty or.no conh=-
- test .as part of an agreement with the court: or. prosecutor. - The usual

“dant's potential

. ;[fpg,<k\;or a plea of guilty
DI ained ‘plea- should

the literature on plea negotiations is presented, in Hh ehk*..
examine ‘the. history._operations, and effects of plea bar—ﬂ i
outline several suggested reforms ‘of this procedure.;{ A
yerView of the plea bargaining proceas through the past few{ B
s .presented. The advantages and’ disadvantages of the use of
“ medhanism ‘are” given. A research proaect conducted in Pima,&3‘7
‘rCounty, Ariz..\covering 500 convicted persons who had=been’ involved in =
-plea. bargainingiis described, and’ the findings: indicate ‘that the maJor-:'v-a Sh
ity of individuals included in. the study willingly accepted the concept}’w_"’”
“mand ‘felt that t\e practice should not be discontinued. - A recommenda-~ ..
L “tion for’ modifioat ofl of: ‘the process is. presented which ‘states that’”””
’rf& cases. should be. reViewed for plea bargaining _by-an independent agency .
\ apart ‘from. the court and. prosecutor._ This- wWould ensure that the indi- -
\vidual was aWare that he ‘was- abrogating his " rights of. appeal thereby?pi

: BASHARA G N., Jr. and S. C GARDNER j Plea Bargaining A Useful Tool ingﬁ7-? -
. the- Criminal Justige ‘Process. .In Criminal Justice Issues: - Prompt < . .
DetrOit, Citizens Research Council of Michigan, 1978. 10 p.fjﬂp;f;~‘
: I SR i Sl (NCJ 50091)";[5*
-Plea bargaining is examined as one way of handling the large volume of;f"

D

'ff, for - assuring fairness in court trials, = The plea- bargain includes: ‘both-

Bargain Jus—’:ij}~
(C3 3T59)

V,%S;.}

" effect: ‘of". such-”n,agreement is that trial fs avoided ‘and the defen- -
unishment may be fixed within .certain’ boundaries or
vagreed upghhw~th specificity. _Charge bargaining ogeurs: when ‘the: defen—*‘;f
dant: Waives his 'or:her right to. stand trial in exchange for a. reduced{_'

: harge.- Sentence b”rgaining occurs vhen the prosecutor agrees to stip-"
late to or recommend a: particular sentence to: the court in- exchange(j;’
IF plea’ bargaining is properly practiced. a bar- -

¢ ,urately‘reflect the point at which expectationslg :
L;the prosecutor: - ‘and _ the  defendant - intersect “and- the sentence- or-. ==
Y ”should be reduced proportionately to the probability of convic- );‘i
1ea bargaining can eliminate the costs of trial and makes the\n




BUCKLE 5. R a"d L G BUCKLE,,, argaining for Justice: Case _
o ?and Reform in the Criminal Court . New. York Praeger Publlshers, 1977%;

j,This text discusses plea bargaining as 1t relates to the administrationyfj;%';,
~of criminal justice and reform-of the bargaining system. A case :gtudy ...
?entitled "Bargaining for Justice" is ‘presented.. Defendants who " enterfﬁp¢
' *?*and it is: assumed_ :

ally~that_th
;the court.

o {can 1n51st ‘that . he is guilty rseri) _ F
debate’ that ‘has surrounded it dfsome“"roposals*for'its
L are presented. ‘In each ‘case, the purpcse 'in the. textlis to.: pursue th'
;Jx,”assumptions of" those who examine plea: bargaining and\to determine ‘Wh
~,.f,‘barga1n1ng in . courts is. v1ewed as’ a “social . problem and'i‘
~routine: social function as it is in- other -areas of life.
study- 1nd1cates that bargaining exists in the courts. ‘not* only:in
,~ufonn of " classic niea bargaining,:but also as A mode of interacti s
»__‘;1lamong the court personnel., Bargaining shapes the S0 ation
"c:fof the courts at tuo 1evels.g

ceiffnel, each bargain being affected by prior bargains and in tu,f*
‘vu;ling future negot1at10ns°- and (2) bargaining as : ’

_.fﬁgthe court with the means of accomplishing its endsug
e pants to: structure their time ~and - allocate resources.;_
. “based. - ‘on direct: regulations ignore some critical  forms -of a e
. which affect plea bargains-and important participants 4in. he process.qﬁh
~fEffective reform of the;courts and the bargaining system must takei’”"




prosecutlon, and Judlclary in . plea negotlaulons,

as the entry of a gullty Pplea to ‘ar dlfferent offense. carrylng lesser

‘ 'Qma11) Y The broad ‘range - of disp051t10n “and sentencing alternatives
5wh1ch mlght be con51dered durlng plea negotlatléns

i

éforms  would "c‘ontro’l
¢ the charging@
,bargaining is

. IS - s
‘References are. footnoted L e

o penalty prov151ons but’ not con51dered a. lesser -inclusive defense (e. g.,xjj.t>;
Clan defe'dant charged w1th mall theft pleads gu1lty to -’ obstructlng the . .

o ‘include ‘prevention =
o ’jof the flllng of the'- complaint or” charge, 1nforma1 deferred prosecu~ .
’ g[ftlon, formal defer“ed prosecutlon.oformal or 1nformal deferred prose=
. eution. thh a gulltv plea deferred’ sentenc1ng ‘and © . expungement . of -
_,»;records. Judgment hold, flnes,‘probatlon, Spllt sentence. ccmmitmentf,
- “for presentence study, sentence of 1 year or less, CMBY. pmber sentence#vl =
u‘jparole ‘release with- no mlnlmum time served for a. defendant ‘sentenced .
zd*to a’ term. ‘exeeeding 1 _year,. .general’ parole provisions, ‘statutory . .
vvf;[good +1me, the Youth Cor“ectlons Aet, the Narcotlcs Addiet Rehablllta-'fg_
‘_g;,tlon Act, the- Federal Juvenile: Dellnquency ‘Act, and such. spe01al con-,t:,#»
jy}uiSlderatlons as presentence cred1t,, ‘spécial parole terms, motlons Lo .o
“reduce, and consecutive or concurrent sentences also are a poss1b111ty.;f.~ ;
‘vTProposed;Federal eriminal code sentenclng prov151ons and the evalua—ff e
= tionm, by partlcipating counsel “of. the pros. and cons of, nd1v1dual pleaf.
negotlatlons are con51dered It is argued that while :the - proposed~-
udge's discretion, that of ‘the prosecutors in 0
process. would remain unbridled. - It 4s" concluded ‘that plea.
S n'evil process. which. must be tolerated in order to avoid"f,_c
" a breakdown 'in a ‘criminal Justlce .system" incapablé of” handling: the .~~~
‘“l;caseflow that would result 1f more than 15 pereent of all Federal cases !

o : a;ea bargalnlng and ‘bo’ ex1st1ng senten01ng U
Followlng ‘an overview of - the roles played by the,';“ -
-Supreme- . -
_LwCourt declsioqs’and Federal rules dre cited to hlghllgnt the constltp-.;  :
“tional ba51s ‘and “the appllcable Federal procedures regardlng plea nego- o
:'tiatlons. The actual mechanlcs of . plea bargalnlng are:discussedy Euch;f

At




"lclea bargainlng is{;};[fe
’”efsystem burdenedj _

, crimlnal Justlce system, and to investigate the 1mpllcat10ns of ¢ 1ge
‘*’ﬂ within" the prosecutorlal component of the Justlce system for’ "bargal"
1ng" practices w1th the . police, the Judlclary, and correctlonal autho\
1t1es.V“;A maJor priority in the deo 51onmak1ng' :
‘ 'vadevelopment of a broad‘systems approach to the’

-"must be examined from the 901nt.of v1ew of the

justlce system agencies,'> d

offlcers, prosecutors\

boards.; ‘There must b i

. researéh in the,area o} plea bargalnlng d

_ ‘research- methologles ‘should be" developed,r{‘f.' o
'-,*“\ study Which' traces ‘the flow ‘of - accused. person; hrough each phase Of“f:y;.

S fthe crimlnal Jjustice" process . This would" 1nc1ud et observatlon of[;'f;‘”
":“j:« / the plea bargalnlng process' tsclf._ Footnotes support he text .
e R




~State Court Journal, v. 2, -
"*%MICROFICHE o (NCJ 52164)ef@

v'< \\

L;*;:Myths surroundlng plea bargalnlng are examl d, the actual operatlongg
oo of - thet system 1s explored and ‘somé suggestlons are - made for reform. .
’]Qld b is concluded that. some fbrm of ‘plea bargalnlng is: 1nev1table.a Both -

f;fg“551des of the argument that plea bargalnlng is: resorted to by overworkedﬂg N
-_ﬂAcourts is found “$obe’ 1nva11d The* number of cases’. settled trroughfgj*.t”
’,,,negotlateds pleas bearf’no ‘relationship: to the. size or. workloads :of = .
eourts. ‘Instead, it is.a function of the arrest and 1ndictment proc-gf?{f
S i\* It is suggested that opponents of plea bargaining assume that the . .-
@crime;Charged was commltted - that the proof“necessary for trial’ exists,-.
"thatjthe ev1dence is: 1egally admlssA“le, ‘that. the - 1nder of fact will = -
Frsuaded aﬁd that “the: -actual puni shment for. a more serious’ charge.
e :515 greater: than that for a: 1esser.~ None of these- assumptlons are
-»1“necessar11y truer, Examlnatlon oP -ac ual casesthows ‘that cases- mcst,”,3{,?‘
- "1iKely to' be rnegotiated are thos,ﬁW1th weak  evidence, rell hetant wit= 0
”‘;lynesses, and- dubious chances ﬁ» successful prosecutlon.. Slnce charges@j-?fl b
7 can be: reduced but not 1ncrea d w1thout addltnonal paperwork,,”over-ql,g‘"'
'r;booklng" is- common. These procedures are: en51dered an invitation to:j,,
. vjplea bargalnlng.r Tables' show the percentages of . cases negotlated inoo
l” seven citl 3o yThe relatlonshlp between plea bargaln rates and trial} L
o 7rates ds examlned'“and it is. conCluded that plea bargalnlng does not.A e
. ,gnecessarlly reduee total trlal rates.: Plea bargalnlng ‘is- cons1dered;;tﬁa
v,f'fto be_ 1nev1tab1e in the Justlce system ‘ase currently structured.‘y,%
s f:However, plea’ bargalnlng needs: to be reformed by establlshlng clear
flguldellnes,, reduc1ng overbooklng, and’ maklng reallstlc early case],lg
"assessments.- References are 1ncluded.,w@ : S e =




end; .-admlristratlve burdens are .eased.~ Tm.als' become more meamngf‘ul
£ for those cxefendants whose cases contam real - or real serious’

Bargam"‘ng

_galning.- He contends that the rlsié that 1nnocent def‘endants wlll
plead gullty. whlle of obvious concern, is comparable tcb; the anx1ety
~that accompame ~otrial ,whlch ‘do not: always: ‘result in truthful or
} accurate verdlcts. I - some respects,. adjudlcation by bargalning may
i rational -than' by “trial--a. jury :is -often left th the .

'entreme altematlves ‘of guilt or mnocence, ‘with no ‘rodm for "“ifn't;er?-'-':’“‘

med1ate Judgmen'c ‘, Bargamlng, however.‘ le%ves,;-;‘ oth-~~prGSecution and
defense with .other wviable optlons. A maJor eriticism of plea bar'garin-
1ng 1s 1ts lack of 'v151b11_ity. Prof‘essor Enker_argues thab wh ’ej' the

.y-’_,"defendant and def se égunsel “who are able” £o
ad.]udmatlon and sentencmg phases. The bargam. €o
'looked "'at as an attempt by Lhe def‘endant "-t

i




,accompllshed'7_;u o
fmlght be to-eall. . . o
ff*there ‘there is -

perhaps only at.
% In 11ghb of:V

: YJ&'e Judge.‘
. .,~pre-p1ea" conference.,,,b
‘such,e conference ‘after an\agreement ‘has
dlsagreement there should be comparabl,

“ratlons, the authorjcontends that 1t would not be de51rab1e to layrd
. a broad const1tut10na1 dictum- forb1dd1ng the: practlce.- Tt would ‘be a}‘ -
T“mlstake to “push: valid’ 1ega1 or: constltutlonal insights’ to. the ulblmate SRV HE
,_itof their loglc.v Accommodatlcn of csnfllctlng 1nterests is ‘& more: se o

: Qslble pursult : ‘ ' : -

Bargalned for Gullty Plea'7 An Eva}uatlon.f:Criminéi‘Law:”

FULBERG. H.f | ~
' 'u n.de 20ﬁ-212 May 1968 zg»v S (nes. 30297),

Bulletin,:

oy

Thls paper evaluates bhe pollcy de51rab111ty of negotlated pleas baued,fff~""
on an- analy51s of the- guxlty plea - process in terms of ‘the due process“
features of accuracy._falrness, and 1nsu1at10n agalnst corruptlon and -
abuse.ﬁ The -aythor- explores the: approprlateness of plea bargaining. in:
our system’ of cr1m1na1 admlnlstratlon and the potential . -evils ‘generated
y the: practlce.‘ He also ‘examjines. the ‘major: arguments in: favor of plea’ . " .
8 égctlatlon and: looks.-at:- thelr ‘common premlse-—the need of* plea negotl-,-"“_”'”
“atien  to us%ainegan Ldequate flow, of guilty pleas ‘in a system of;‘jy:_q
llmlted resoure"' ‘Finally,: he\rev1ews statutory and pract1ca1 varia- i
“tions in the syéreme as practiced “in: some,Jurlsdlctlons, which. appearfg;f:r
“to. be. ‘a reasonable aitj-natlve to the need for gU11ty plea  ‘negot1a~. e
tlons. It ‘is” concluded théﬁ\lf one accepts that guilty plea negoffa~. =~ =
tions are. not the most. approprla %&method to admlnlster cr;mlnal “law L
“; in our socxepy. then the burden 1s‘creat d to- establls wtheir: neceSS1iy EANE
e, The. t or gu1lty plea .
: bargalnlng fhas.v appears. been assumi "“ather than adequatelyﬁf,]"
”,?‘ explored and?proved (Author abstract modlflea wl :

B




E ade it difflcuit to gain redreSS' hQWever.‘;;'
e ﬁf plea bargaining,~some courts have shgwn

, RVARD LAW EVIEW ASSOCIATION‘, Unconstltutionalitv of Plea,.argainin ﬁ,fy”
';; Harvard Law Beview., Cambrldge, Massachusetts, 1972. 25 p.~jFNCJ 10586)“

.:gPlea bar&alnlngilu
admlnlstratlve




_".‘ff,..kchanged pleas of gmltjr 1n Alamed ~'gCounty Sﬁperlor Cour't s:tnce ;
‘””suggests that‘plea bargalnlng*has beenﬂpresent s1nce the court'

;_i,fthe perlod exemlned._¢ Plea-bargalnlng’appe>entLy was
o ;the 19th century. however.‘neather then nor _in the

recent years is 0

e %r defendants “plead not gu11ty 1n1t1a ~,‘fF‘“;fvchangnJ thelr[*17<
:yg”pﬁeas.;and plead gullty to lesser~er ~fewer: 7 In <
che findings for- pronosed reforms- ‘in
dlscussed Support;ng tabular data are’i

e

HEUMANN. ?M;x' Plea Bargalnlng The Expe Judges; and51;£:}77f;
Defense Aﬁtorneys.,g:"_ '““( n<verslty of Chlcago Press 1978 228 p. o o
————— R - RO (NCJ 46&14)k-gi'~-f«4

e e R - : “h\~“ﬁ- i .. ; o
;‘;A,suudy of the proceSS"_ aeee}dei;pge;ettorneys «
' ;prosecuters, and judges ‘ada ﬁ'aﬁ ‘the 'u ‘i, - plea bargaining is pre=
’gsented.g The: experE/gées of both defense attorneys and prosecutorsvare
_*;traced from their ré rultment Lhroughlihe flnal stages of thelr ada ta=
. tiom to the pleafbargalning process.: -Thei
e regardlng coe/t’trlals, the adversary re
. e:
"scrlbedgl ; _e;r'evelvlng phvcep ons;
P "l"’i/llty [ ';dist:mguish among
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1976 T

./ (NCJ 34418

undlngthenatureof plea

why they are _s0- prevalent

The dramatlzed behlnd-@.

'ﬂx:ff1c1ai d1$cre3;9n"1
looks dlfferent;

(aﬁ,‘ef the partlclpants--,

¢

"V'Na-‘-: o :

'Cramer. and

Plea Bar—};f"”f



'fof Crlmlnal Justlce.

",port beglns w1th a. summary. ‘of" the" flndwngs and

:”vaddressed -The role of defense ‘couns

\\ﬁfxi abstract)

L “.Plea Bargainlng_;r the United. States, 1978

4;fH S. Miller, W.F. McDonald, and 4;A er. _Washlngton, Georgetown
. Unlver31ty Instltute of Cr1m1na1 _\" 1978 ‘443 p,
BEe A e L (NCJ ROHSH)

'tReport of & study of the nature and extent of plea bargalnlng__‘
Y United- States, emphas121ng its charaoterlstlcS‘and dynamlcs._i,

:3athls is an overv1ew of “plea. bargalnlng in‘the Unlted States.=
i thls chapter is \problem of - def1n1ng plea bargagnlng.

;000-00733-3

onclusions. Following =~
Addressed_~; 2
as-well:as' .. -7

- the extant of its use.- Various ‘types of plea bargalninb that were fden~ '~
“tified in the field are presentedrand described. - The. 'second chapter . . =~

"”fbcuses on the role of the
1nnocence, proseoutorlal dlscret<

“;and the" oondltlons ‘under whlch effectlv
ext analyzes the role

" "of the judge as it pertalns ‘to “judicial . rv

“tion” 1n,~plea bargalnlng.. Chapter: 5. coneerns“t
,analy51s .of plea“Bargalnlng.v An . assessment of the practlcality of de-
termln\og the cost of- plea bargalning in' an ovef 1: system ‘of “case
:fdlspOSltlon is presented The flnalaohapter contain»
-mation on the methodologloal approach used 1n the studys\ ‘The appen-

osecuxor,, The 1ssues of " actual ‘and 1egal i
; ,screenlng, and- plea bargalnlng are - .
n the plea negotxation process -
o 'a531stance can be* prov1ded to i
"’fdefendants are, explored " Another sectloN’of the ’ 5
is] of, ‘and- part1c1pa—ff S
,eAfea;~billty ofvﬂaoostﬂ}»-

pertlnent 1nfor—if-t

: '_idlxes 1nclude 1nformat10n on the guilty plea rates. of 20 \states by;::«.\,
'»*Jurlsdzctlons and some forms- that are used coneerning p;ea bargainlng.;-J’

“Also included .is: an extens1ve annotated and - 1ndexed bibliography.\*\

"~the prelimlnary report o’ this program, see NCJ—ROOOT

B
N o




ﬁ'plea.,“
wtion 1n cour ; ad
.~ cases’ in. whlch the’ de:
, guilt.i The author states tﬁa

speedy d15p051t10ns, a reduc-“

nt: has grounds. for’ contestlng ‘the issue of "

rlghts. such a" plea- should be ' sub-

_ ]Jected to comprehens1ve examlnatlon ‘and” attended by .proper . safeguardef,;
'u1;before 1t may valldly be used *0 conV1ct a defendant The ‘advantages
. of ‘extensive use. of ‘the guilty plea are discussed in’ relatlon to deter-:
L " ‘mination ‘of ‘the voluntarlness of the guilty plea, the determination of -
" the'factual basis. for a gu1lty ‘plea, withdrawal of -a  guilty plea, -and "
¢ }gra151ng the valldlty of a gullty plea in collateral proceedlngs.»v' o

e

i
[

-and the 11mit1ng of the ‘trial -process . to thoseJ :

ince the plea of guilty - ‘entails’ the}:fv“







S ated Gullty Plea.k””
; 4vy;JanuarY 1978

*g’conv1ctlons An thew

U.S. :District Courts.

fPlea Bargaln 1n Theory.o

T

3

A Behavloral Model of the Negotl-lif_
Vs uu . 3:488-503.
(NCJ 52029)‘f;.~-

S A formal mathematlcal model of the plea negotlatlon process 1is specl-ffh R
;xf"fled to a1d in: resolv1ng dllemmas assoclated With the const1tut10nallty*f.v
' of negotiated pleas and: ‘pressures of the bargaining situation. -Guilty

: ‘pleas entered. by defendants prior ‘to trial in: exchange for - assuranceva'
“of  leniency: in senten01ng;account for ‘over 90 percenb of all crlmlnal;}‘
L , \ The constltutlonallty of, negotlatedf'pnv e
.~ 'pleas is ‘based largely'on the questlon of whether pressures of the bar-
: g}jfbalnlng ‘situation.are:such that 1nnocent defendants might be persuaded = - -
v te accept a preferred plea bargaln and subJect themselves to punlshment_»-.;
.o .for erimes they did not. commit. The ‘Landes’ model’, which predicts that =
;ff3pollcy measures de51gned ‘to prov1de -counsel to defendants without cost . - .
_ﬂjﬂto ‘them: w1ll increase. the proportlon ‘of trlals demanded is supported,;!V*“' ”
by statxstlcal ev1dence of & p051t1ve correlatlon between- legal expense?.
","sub51dlzat10n for 1nd1gent defendants and-. the 1ncldence of trlals 1n¢,
i “In ‘relation to the: Landes model, the’ 1n1t1a1ff;.
'5;dec151on as. to whether to enter 1nto negotlatlons at all or ‘to,insist .
.. upon’‘a. determination of gu1lt -or innocence at “trial is dlscussed.ii SN
"_-ASSOClated bargalnlng outcomes preferred by prosecutors ‘and’ defendantsi,*-‘*"'
~.over the prospect of a full trial are examlned. with the. set of bar- el
*f'galnlng outcomes ‘seen by both parties “as. preferred alternatlves to
. trisl given the ex1stence of a contract zone. . A-dynamic: ‘model of bar- - .
”;ggalnlng behavior: 1s presented that portrays the actual - progreéss. of - pleaﬂv,.j::-'
.ijnegotlatlon 1tself and speclfles the. eventual outcome of . negotlatlon in oo s
~..cases. ‘where there is‘'a nonempty ‘contract zone... The iodel ‘represents a - . "
oibehav1or ‘approach and’ involves, declslon. expectatlon, and adJustment o
SoIt 1sv5ngested fhao the,ﬂles negctlatlon process may enccurage results
'1-.;>feared by the . Sy Supreme Court, 'since: the 1ntroductlon of tlme- e
- related costs ‘and. thelr attendant 1ncent1ves as 31gn1f1cant factors in_v
irdec1sions of defendants to plead. gu1lty to gullt oqplnnocence., Endemic
,eplstemologlcal problems arlse at - the 1nterface of law and. soc1all
) sclence ~and " serve “to dellmlt the relevance of formal economlc analy31sf>;¢ g
in many adjudicative settings. References are: included, along with
"mathematlcal equat1ons developed in; the modeling process.i S B




A Comparative Studyrof th““

sE~BEQUAI A Prosecutorial Decision-making.s
;Police Law Quarterly.

,,ecutor in Two: Counties 1n Marykand
' 3&-“2;»October 197u

b »r.,e ev1dence, defendant's ability toL S R

‘ and the complaining witness, Other factors: cons1dered arecthe;rfgﬁ]*:'_
‘:sex of ' ‘both, complainant and defendant, the reputation of ‘the “defense i
vhe ednnatinﬂ level and socioeconomic backﬂround of theg,ffaf”

o o wn

.‘..'abuux ucy Loand

and McCONViLLE " MNegotiated Justice: _Pressures To Plead = - =
A_London.,England Martin Robertson and Company. Leday 1977, -
R R T et e T e (NCJ w6712)

nf[fThe socla1 and legal implications of induclng def“ dants to pleadffﬂ,osiﬁ ;
Lguilty . 1n the interests of. administrative efficiency’ studied Anc: theaa;erf‘og
:;British court system. The evidence gathered from personal 1nterviewsfg

.....

fsuggests that many of the defendants who were either innocent or, :
-v,]unlikely to be. conv1cted ‘were. pressured by ‘their deiense ‘counsel ‘to S

U0 .. pléad guilty. While the lawyers' behavior is criticized, the main de-. -~
: “.fects highlighted by ‘the study - 1ie in ‘the - structure of the legal i
" process itself, primarily in; the ‘lack of adequate safeguards for the jf,j.'m
“accused when ' under . initial ‘police interrogation. -and -in " ‘the - -
.. considerable ‘¥eduction in sentence oft@n «given -as an’ inducement to
B plead: guilty.uﬁThe authors maintain “that "the’ 1n3ust1ces encountered in oo

"~ -their  research are produced by a system ‘which- gives too 1itt1efjf"
-zprotection to the innocent and too often sacrifices the needs of thef'




s defendant to the requlrements of bureaucratic efficlency.~ The results
T of:fthls study were” hlghly controver51a1 and ‘were. - opposed by ‘the "
" Britisk ‘Ba Notes -and - references fbllow each chapter. A b1b110g—'.a
‘and'tabular data are 1ncluded Clted court cases are llsted

fPlea Bargalnlng ln'North Carollna. North Carollna Law Rev1ew,’ﬁs*"x
f S T (NI T93)

e ?t;n North Carollna , regardlng plea
gbargalnlng practlces. i The sults of the ‘survey of 20 . of the 30:
__;d1strict attcrneys' offices in the State revealed that. plea - bargalnlng ﬁ’: S
_.practices vary w1de1y -and 1ndlcated two”b.oad areas. :The first group,»gﬁ S
© " .process ‘problems, encompasses. toplcs ' Sas JUdICIal partlclpatlon in. 7
fﬂ*plea bargalnlng and 1mpos1t10n of: di rent sentences.- Some problems ,
« . -from he second - group, 1nternal managenent problems, 1nc1ude informal
Tfjf{substantlve‘ bargalnlng policies and: unstructured offlce negotlatlng
‘j*'procedures. ‘The : author concludes,from his study that plea bargalnlng
'{rymust ‘be’ structured to, facilitate rather than frustrate the" purposes of -
. "the -eriminal Justrce system.:‘ An appendlx conta1ns _the.. survey
'd(instrument used 1n the study and summarlzes the responses recelved

k]

5 \\. ‘7. .' I " e

| ';_;'_314 CORBETT, J. C. Plea;; Bargalnlng.  Brooklyn Barrister, 26. n. 5:99-103;
e ..‘iCMarch 1975 R .’;”_f-v v ”“Q,fﬂ"jl; (NCJ 55890)

PR
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'1ff.Negot1atlon‘of pleas and dlscu551on of poss1b1e sentences have valld
ff-ufunctlons “in the admlnlstratlon of crlnlnal Justlce, both in- redu01ng
. the: prosecutor s workload ‘and - protectlng the defendant e Plea ‘bar= L 7
::1wga1n1ng ogours prlmarlly because of ‘the - recognltlon by cr1m1nal
__'gidefendants of their ~guilt, and because :of ‘their desire to dlspose of
;:ﬂ;thelr cases ‘on. the ‘best, p0551ble terms.}» Prosecutors are 51m11arly
~ anxious " to  reduce thelr exten31y :aseload ‘and: ‘eliminaté the-
.sguncertalntles 1nherent in-a Jury trial.;TThe prosecutor has ‘the flnal
“‘acceptance of - any . plea, ~which may not - be - altered by ‘the, Judge. s
5 ‘Because a. common practlce of ‘the pollce is" to: charge SUspects w1th
. --more ‘serious crlmes ‘than" may have actually occurred :the: prosecutor S
?Qacceptance of ‘a plea ‘to.a: lesser / ffense serves the 1ntereots of
o justice. Addltlonally, prosecutons themselves frequently 1ndlct a:
‘ildefendant for ‘a higher. degree of crime than ‘was -actually’ commltted
and then reduce the complaint to accomodate .a guilty plea ‘and to end
.V7‘the poss1b111ty of -an acqu1ttal Several examples of . plea bargalnlng s
o 'j51tuations in the New York: C1ty _eourt system are:. prov1ded These 1‘6"‘C
"~ examples demonstrate the toleration ‘of plea barga1n1ng as a- means of
: Q’sortlng ‘out cases which “have been overcharged, ‘and- enoouraglng the e
.°ésw1ft admlnistration cf Justlce accord1ng to the de51res of .all j'-ijy
,parties,; S g o ; ) S e . : . P L




”;:gof establlshlng standardsfﬂg;*
*f,_ ton standards ;for Juvenlle cour

_Tgrelating to plea barga1ning~1, other:Jurlsdlctlons--nota’ y. he Unltedf'f»T-Vr”
.. States: “and .Gr ’, tain. - arlous_arguments made for and agalnst plea
Wo;bargalnlng are pr sented and - related 0. relevant emplrlcal data. :
- . Various “forms " of plea bargalnlng suggested by . ‘the: llterature arel[ SENENE Wt
’“{fldentlfled The document comments on: the"oncrete methods whlch may .o
© - -be analyzed in: the. 1mp1ementatlon ‘of any’ standards developed in thlsff‘f*‘ N
L oarea. An appendlx provides - -standard- settlng projects;. standards oft i e Ty
- the Matlonal ‘Advisory Commission or Criminal’ ‘Justice System and’ Goals,v;j:j, e
: ‘[,f1973. “the ‘Canadian Bar . A53001at1on Code of - Profe551onal Conduct, -
_:197#; . American” Bar Association.” Standards Relatlng %o Guilty’ Pleas,_,fu_,
19683 the ‘Ontario ° “Law. ‘Reform Comm1551on Report on Admlnls%ratlon of
"vCourtsv 197&’ ‘and’ Unlform Rules of Crlmlnal Procedur‘? National - Con=
-~ ference. of Comm1ss1oners on Unlform State. Laws. 197& ;(Author abstractﬂ_
ﬁ”“modlfled) B T O R L e Rt

36 ZDECKER S HL Jud10181 Process ‘in a Rural Context
S t_Discretlon and Control Beverly Hllls, Callfornia.
::[Ltions, 1978.: 1u p,~, : L ,;__ BT

,,'Aourts as in urban courts and whether "out81ders" recelve'more severei_b ,v:f?
;sentences. It 1s suggested that smaller criminall"juvt‘ i ' e

”"endemlc only to urban settings and wh1c 3 ré consis ent features off SR e
coall criminal’ Justlce systems. .Pine: County has. a. populatlon of 126,032 IR
.- the.: county seat  has 8, 852 res:.dents° Data for the plea. bargalnAngVIj”fﬁjlluaf
.‘study were. drawn from dlrect obserVation of . eourt. proceedings and fromf»;gf,-,
- detention  facility records.. - Results. 1ndxcated that - rural courts T
usuffer from a - Lack - of resources, Just as urban courts do.;_ The Plnegh,;_w
“County Criminal Court. meets twice a week .dnd averages about 88 hours = .
cof operatlon per week. Durlng the 3 months of observat1on. the gudgef L
. heard ‘a total of: 3&7 casesy-an. ‘average of 10.8 per day. Of these. 183 L
. or. “53 percent “involved a negotiated plea.v” / Public “defenders . -




U urfference

‘*-.__-_mcarceratlon is actually | response by the local eriminal - Justice

ij._urban areas, legal factors are the" best predlctors of‘ dlsposnutlon.;.
;_;_(’I'ables present study data, and references are appended

; ()

Crmiral Law,‘-_ v. 6 n.. 2 167—191, May 1978 (NCJ 50059)

Ty

- systeém to thé seriousness of* an offense., It ‘is-concluded ‘that,  as inf.'_""‘

. "-but thls v

disappeared the serlousness of the off‘ense - was.
gonsmered " “The declslon‘_g,o Jall a. *suspect ‘Was. based on’ f‘elony/.i’_‘
mlsdemeanor grounds rather “than “on an offender s re51den+1a1 ‘status,

~Since’ the majority .of felonies are" committed by outsiders, their

:’,'_-'VEWING D Juvenlle Plea Bargalnlng.- A Case Study. : Amerlcan 'Journal of

Varlous aspects.of‘ Juvenlle plea bargalnlng ‘are’- examlned 1nclud1ng'}"___
f\fforms of plea bargainlng and the role of" the attorney. . A case study

Ky r’< ~in juvenile court’ stipulations is also “provided. The ‘history of ' S

procedur'es “employed in Juvenlle -and - adult stlpulatlons are’. noted

,/ ..' :
(e plea bargamlng ‘process - is:- also dlscussed in. 1ight ‘of . the
Court's rulmg An- the Gault case, A case study of..the st
procedure utzhzed -in- the ‘Harris County. Tex., juve

b

usually results ~in- the d15p051tion of the case -in less  than - 10.

'né?ed - fy

.i‘establlshed factual basis: ‘for - guzlt .the ef‘f‘ectlveness of -~

knomng walvers (walvers voluntarlly consented to- by a. *venile

along with typical- forms: of bargalns and the usual format for accep/

':~t1ng the necessary waiver. The role of the defense ‘counsel »1n /ﬁb",’, e

] courts - 1s;~“"_' :
prov1ded Stlpulatlng “in. the county is “ax formulat ng,rltual and,_"

Juvenile ‘plea . bargalnlng is noted brlefly, followed by an assessment .
e of the problem of“‘-stlpulatlons An Juvenile cou“rts.-? A general view of i ,
P plea bargalns is presented: w1th attentton to~ “the—de: 1@1519:1%*@1;:::;’

bargalns themselves and: eourt actlon endorsmg thelr appllcatlon to-.
Juvemle adJudicatmn._ ~The smilarlty ‘and . dlssmllarlty in: the - -

m1nutes. Waxtlng tlme not 1nc1uded The advantages which’ 3uven1lef

defense counsels galn for “their 'cllents by ‘plea bargalnlng are: . .

dlsoussed. 1nclud1ng the reduction: of a. delinquent child petltlon to a'ﬂﬂ_ L
" ¢hild in need of, supervxsion petltion. After arguments” stre551ng the' P

hearing rl.ghts walvers is - dlscussed with emphas1s on voluntary ﬁd*' '

.~ capable -of understandlng the seope ‘and f‘un_ctlon of both the hearlng'{;'._ s
‘right: and “‘the waiver. process) It S concluded ./*'nat defense.

attorneys. prosecutors. Cands Judges --the ° cou;:ty have grown T

compla/'ent with respect to the: use of stipulatlons 344 Juvenlle adJudi-;_“_ i
o, cation. It _»is recommended ‘that ° prosecut ors” begm ' 1nvestlgat1ng; :
[ 1ndividua1 ';c@ses more systematlcally. that' Judge_s reassert .their -
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"eharges and ev1dence b? e
: } hat they bave eonswléed
and that zt_ey, w111 Qiea A7 F1 ]

:”legaleandEmoral rlght £ ad -
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> milltary are -

: , _ éocess, ‘while ethey*
-,'actlvely partlclpate in some c1v111an Jurlsdletlons. Before a plea of

ﬁ'fguxlty can be accepted mllltary Judges musb/conguot a*ﬁetalled and_ G

‘ﬁ//ciated plea 1h f ] the
feentered by the accused person guarantees_beqeflts der1ved‘£_”
’tence-llmltlng agreement Case law 1s rev1ew

:;‘ftﬁiQ:.'eeii?n? ‘5"“?712' 1‘ Cenadian Journals of Cr1m1-g1_ye
G : : : ry »CJ 19788)'-:»-.;

f'ffExaminat1 n: of’ the 1mpact of preV1ous'5errest” record7 :
- coupfs. . or - ‘multiple’ eharges, “and type of offense - comm

5

egotlatlon., In addition to. these.legally relevant factors, the extra—

AR

flegal varlables of representatlon by defense .counsel occupatlpnaln

status, and racial origin were introduced into. the analysis. - ncluded}erv‘*ﬁ

“'ef"f:are statistical tables p?esenting the results of\»he study.
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ventenc1ng°‘ is to;jffwz'”
ng.’ 'rosecutors.~-

other hand the dlsadvantages are also numerous : Tne method offﬁgﬂ“
payment of court app01nted attorneys may -affect !t ir d;sp051tlon~*i S
‘toward . plea negotlatlons.n Young, " 1nexper1enced 'attorneys mlghtf" B
stretcn out cases to’gain courtroom exper1ence .to: ‘the . detriment of
" their’ CllEﬂtS.; Through  fear’ .and lack of understanding,vthe defendant',, o
~could fail to- comprehend the full consequences ~of "his .guilty ‘plea.
And flnally, “the. communlty interest . may. suffer from crlmlnals belng f“” s
turned” prematurely back 1nto the communlty by overworked dlstrlct”vg“v
attorneys. SRy - T e s

N

KRAY F and J BERMAN Plea Bargalnlng 1n Nebraska.. The Prosecutor shli
' Perspectlve. ~Creighton Law Rev1ew,-g ' 11 nyo 194 149;‘V_October AL
1977 ff ,“fu;e-,'e S T __;;.” : m;viz:L»A, 5 (NCJ.52829)1;,~¢j2“.”

Plea-barga1n1ng practzces 1n Nebraska are analyzed 'wlth reference towz'h N
‘a survey of county prosecutors. and’ suggestlons for ensurlng con31s-uf,'va
tency in conce551ons nffered in- exchange for " gullty/pleas are presen-]'
ted, - Due process requlrements “for. the. acceptance .of gullty pleas ‘are ’
dlscussed ~"The - concept -of the:. voluntary ‘and lntelllgent plea as’
developed by the U. S Supreme Court is: compared ‘with Nebraska aw,. PR
* which: generally' has relied on' the - Amerlcan Bar Assoclatlon st-guilty -
plea standards. The 1mpact of Judlcxa1 acceptance of plea bargalnlng“' L
~is. also ccn51dered It“1s concluded that the safeguards developed byff:",
_the Supreme Court do llttle ‘to llmlt prosecutor1a1 discretion in- plea,‘. e
negotlatlon.‘ Examlnatlon of ‘the responses ‘of 62 of - Nebraska 's 93 .
~eounty - attorneys %o -a questlonnalre survey . reveals that plea bar- "
, galning is'a wldespread practlce ‘accountlng for 30 to:60 percent of e
i ;“e_ ~'the prosecutor's .caseloads.- " Rural " prosecutors bargaln as often as
e thelr ,,,,,, urban counterparts. Prosecutors ‘have essentially unbrldled d1s- =1
cretlon in- plea negot1atlon. Most offlces ‘have o formal rules for’
bargalnlng, although there appears “to . be some consensus regardlngf.£:a”
. factors ‘to be considered in deciding whether to bargaln (the nature of "
" the ‘crime, strength of the ‘case, and- 1nterests of = justice). “Boun~ ..
daries’. between -ethical and unethical behavior: (overcharglng. Anitia-
tlng negoteatlons, w1thhold1ng evidence from ‘defense counsel” during - e
" bargaining) seem vague. . Prosecutors. note ‘3 .difference’in the bap~ =~
S o galning approaches of privately retained counsel, app01nt, /attorneys,]&él;'v~a
T R and public defenders. The vast maaorits of respondent% feel that plea. =




e bargaining Serves the interests of ﬁjﬁ.ce In light of the uncer-v' L
T tainty regarding the effects of abolishing plea bargaining, a model

for: 1mprov1ng plea-bargaining practices is: ‘outlined.  The model, which =

_'is based on a numbering system used  in sentencing in El Paso and Bel-

'.ton. TeX.y quantifies certain factors in’ plea bargaining (nature of_j':"

i the” crime. aggravating circumstances. “the defendant' “eriminal

' to sentence recommendation. charging. ‘the decision ' to. negotiate

the plea: agreement in court A description of the El Paso-Belton'i
i-;.;numbering system is appended

50 : KUH “R.. 'H'. Plea Bangaining'ﬂ' Guidelines for the Manhattan District Attor- -
SRR “ney’s Oxfice.,, Crimrnal Law Bulletin,- Sve 115 n. 1 _ua,-61.,- January/
'_;February 1975. SR NN DL R ;‘ _‘ e (NCJ 16282)

\\ .

._.f-gMemoranda 1ndicat1ng the powers of assistant New York. City district‘
”._'attorneys in plea negotiations and some: standards for ' their’ applica--
L tion.j. Richard H ~Kuh,.  when. serving as. district attorney  for
‘Manhattan \issued guidelines to ‘his ‘staff for conducting plea ‘bar-
. :’gaining._ ‘These guidelines are reproduced in this article in their'
’-original memorandum i\ormat “The -six .. ‘sections deal with general
© . .principles’ governing plea negotiations. defendants charged with multi-
P .ple. crimes. ‘reduction of felonies, a prepleading report (analogous
Qto a- presenten\'-e report)\ procedure in court. and reduced pleas con-
"~'»cerning certain‘ specific. Lrimes., In New York County. plea. ‘bargaining-
“starts with a provable defense. not. necesoarily the crime originally:
charged.. The" ‘assistants. “are’ permitted to reduce -a charge one class
'vv',(from a class A felony to a“class B felony, for instance) and a fur=.

 dant must agree to a prepleading report. - 'This report: “allows .both’
prosecution and defense to engage in informed plea bargaining -and can

- Jesser: plea which. the’ ‘assistant must enter on the court reoord “While -

© this memo is based on New York'law and court. practices. it is an in-
. ‘teresting example - of “one. prosecutor s efforts to -establish uniformity
L and serve the best interests of Justice in this 1mportant area. :

» v'5’1_ v LACHMAN \ A. and W. P, HcLAUCHLAN Models .of Plea ‘Bargaining._ In.
' S. Nagel Modeling the Criminal Justice System._ Beverly Hills,

e

,_h""accounts for approximately 90 percent ‘of case disp051tions in- urban_
criminal ;courts, is assessed.  Plea: bargaining. ‘in which the defen-'

record, ‘number “of counts: charged) " and sets forth guidelines relative. :

" (charge . reductions..count’ reduction. consultation), and ‘disclosure of

' ther  reduction is- permissible ‘after consultation - with appropriate
_fsuperiors. 'If a reduction of more than one olass ‘is sought, the defen- .

'A_';tserve as ‘the basis for the statement in ~ support. of ancepting “the -

- "Calif‘ornia. Sage Publications. 97T - (NC u3261)~ LTy

) Current research into the plea bargaining process. which presently e

'dant agrees to plead guilty in return for favorable consideration suchx,i_



¢ “plea .
attempts have been made to construct models of the negotiated settle-‘_h L
.ment process, but ‘to date these have either been ‘too complex “or so’;;}y}ﬂ“
: simplified as to nct reflect the real worlds, The works ‘of Freedmanfymrvtfv,ge
( (19 ' | 73) attempt ~to .o
“,Posner"(1973)-flf“‘”~*

ij*models Cise assumed constant).. and the conflicting goals present inxjf
' greal plea bargaining situatiens.] References areiprovided el e

S

'ﬁ]»~52; MAYERSON H Copping Out°ﬁ The Plea Bargain.; Columbia Human Rights Law;wé‘
SRR .'Review, v. 8, 2. 2 49-57 Winter 1977.>*3‘a el (NCJ 50876)

- Plea bargaining is defined and its uses and procedures are described ,”
e Emphas1s is. on informing the defendants of rights ‘and options in“a -
plea bargaining sitvation. It is stated,that he ‘New. .York: criminelj SR
’vJustice ‘system 1s geared tOWard making a_person. piead gu1lty. .80. that i S
. -jplea bargaining is a- ‘natural ; tactio that ‘works - well ‘within: the sys«_.,
T temsy The defense counsel is an important factor in plea bargaining.[ﬂ“
.o and a person who .cannob afford ‘a private attorney;will ‘be assigned: onej-~: R
o from, 1ega1 aid or the. appellate division panel.' The* district attorneyﬁ_?w;f“_e
and. the Judge -are’ also imoortant ’igures “in the plee bargainlngf7j[;’-"
,p ocess..and defendants shbufﬁ attenp ,o‘gather information;on,thef“” o
e type of: Judge -and - district atterney ‘that they ‘will be dealinngith at .
“fthe time = of the initial arsaignment -and - first interview w1th -the ;'“,fufv__-
/counsel Bail setting is .a significant procedural -step; - the ‘accused .
*‘persons out on: bail should:enroll-in school obtain psythiatric tréat-
ment, or involve themselvesiin Some other fofm of .positive tehavior at = = =
¢ this time in. order "to assist. their at orney  in' the defense strategy. . . - =
‘oI is stressed that defendants must “reve tahy formerko?fense reeords’ ol
. to their attorney.- The. problems arising from a. prior offense. record - -~ el
~ . are discussed in conjunction with' the arraignment Stage at which ‘plea = . o
RS bargaining is most often’ decided.,‘ Néw - York. State. law prohibits?'”,;-g,;mg,
- 'persons. convicted of a felony within ‘the  last 10 years from plea ~
:‘_bbargaining., The defendant has a second chanee to plea bargain at the;vj?“l

F:"i~;1n38b'ﬁ

\\3) Sl o



r_tithis stage the accused person can be indieted

.at thls stage are dlseussed

1ﬂand 1nithat case the ‘person should . check the statutes under which’ the9;,.vf- .
_indictment was made and . those governing plea “bargaining in similar =~
scases.u kfter‘arralgﬂment on 1ndictment .the plea- bargalning ‘process.. -
starts again in the trial court; often- the promise of a certain ser- - .-
tence is’ involved. Methods ‘that can 1mprove the defendant 5 pOSItioni ;

”,,_cDONALD W. F., 95 A, CRAMER and D. DENNO. - National Study of Plea Barggin—'" '

. ing in the Unlted States: Prellmlnary Report on Phase 1. : Georgetown
. University Law ,Center' T976 239 B ' “

- gaining. relevant to the formulatlon of ‘national. policy. ~..This pre=

S“'vtown Unlversity' Law* Center. is subJect -£o revision' in "the final

MICROFICHE ‘ (NCJ uooa1);;;f4§"'

.,AiTentatlve'report provzdlng 1nformation about an analysls of plea bar_gla,

1.}11m1nary report by the Instltute of Cr1m1nal Law and:- Procedure, George-'~ﬁi”7lwl

J;~_Q3.report ‘The authors present - the data gathered 'so far toward the goal e

-of descrlbnng the ‘variety of . plea bargalnlng systems that exist’ acrossYI
- ‘the . country. ~The. . methodology employed .Was on-51te 1nterv1ews of
‘Judges and: other court personnel .at 20 Jurlsdlctlons of over . 100 OOOﬂ

o ,f.‘populatlon selected through stratlfled random selectlon.. Interview'x«
. .*data, statistical data. and observational data are. analyzed Specific_

inzjtoplcs covered are the" Jud101a1 role in plea bargalnlng. ‘the, predicta-
. bility of. sentence after ‘a gullty plea, sentenclng dlfferentlals-

. include a comprehen51ve annotated blbllography of over 350 references:

. ‘related  to . plea bargalnlng. ‘The  references 1nc1ude publlshed and -
«.*;”}unpubllshed books, -pamphlets, - perlodlcals, gOVernmont publications and
"’-f-artlcles.s The: blbllcgraphy in the final report will be indexed, A 50=

Ll page: fLaSlbllitY study for a cost analy51s of plea a"galnlng is also
'f‘1ncluded . . :

Su MENDES R. G and J T WOLD Plea Bargalns W1thout Bargaining Routiniza— '

_:;between those arlslng “from: gu1lty pleas and those imposed after tr1a1_"’ -
.. and. types of plea bargaining in. the .20 - Jurlsdlctlons. Appendlxes; S

 tion of Mlsdemeanor Procedures.~;ﬁ In ,1hw, 9 Saunders and H.: C. SRS
. Daudistel,  Criminal Justice. Process..~ ,Reader.}.,_ York. - Praeger - -
='f:§Publishers. 1976, 16 p- giﬁ~..;,t -vu;l,' i,~'f ;i*v'~'“ (NCJ 3"975)?m:

» 7Analysis of the plea bargalning process 1n Ihy151on 81 of the Los*"‘;,\k
5?}Angeles mun1c1pal ecourt focusing - exelu51ve1y' on:_mi lnlsdemeanor negotia-,? el

”fl‘tlens conducted 1n a highly formallzed system. The Yecent hlstory of.
MIVD1v151on 81 and its. setting in the court system is- descrlbed * The
. significant features of- mlsdemeanor plea. bargaining are examined and .

"fff?llmited amount of aggregate mater1a1 available; from vaision 81

l'".ﬁ*the roles of various particlpants -assessed. - Information was obtained . ..
_‘through . in-depth 1nterv1ews ‘and’ direct ‘observation ‘in addition to a . .= -



Plea Bargaining,,_
Indiana Law Journal.

NAGEL s, s

C s
ST : Part 1

ffthem.,. Decision theory' and ,equilibriumiumdelini_
natrioes show;ng how,a,defendan '

lf?pleads guilty before a- Judgebwhen. n
© - bility ‘of his being ‘convicted is relatively

71,0, ~The ‘cell ‘entries show: likely sentenee
“‘erime - that allows for at’ least -as- much: as’

‘f“wgffvf(sentence Years,usuch as’ the saving of time, money,:aﬂw’reP“tati°nrﬁ
EE nz(Author abstraet) : , S : - -

',,) o

”’-;; 56 NAGEL “8. s. and’M;'NEEF Plea Bargaining': Dec131on Theory._and Equllib-L»

_._‘cutor as' the "seller in
" 'the’ bargafning prodess

"tapplies the equilibriummmodels to the defendant and. ‘the prosecutor in-

"v.both ‘a general ‘situation  and in situations involving special ‘condi~
tions concerning the dei

: "3j40if*f17‘

the’ proba-juvxf
A the defen-»}fA;
© 7 idant goes to trial wheh his probability of "conv tion is zero, and \u;gﬂﬁ»-'

-"the defendant goes - ‘to trial when his probabi ity of conv1ction iseg’: :
es erms of years for a = . .
R 0 Years in- prison,: which~g~»}_*“bj
. would mean a major: felony case. A discussion of optimum strategies or

‘ bargaining limits . con31ders the role of benefits and costs other than =~ . .

o rium Models, Part. 2 Indiana Law Journal, 52,- o 1—61._ Fall:j»ﬁar?
';_1976 _”y‘.,». “:;f‘, _‘ ,1. .,_ﬁil : f;;_ _v,jf (NCJ #0251)'." '

-ff'Second of two articles developing and demonstrating models to indicate'f,;y;
~ ‘when, why, and at what. point an out-of-court ‘settlement is 1ikely to:
. oceur. in plea negotiations, as well as’ ’ikely alternatives to settle- . .
s omenty The equilibrium models, developed in -the: first article along . .

- with the general::.e-ayeeeiee=;neldefendant_as the buyer and ‘the: prose~ - ;i

" plea- bargaining siouation.ﬂ Each enters intOx;y?x;; L
e 7ith a rough notion of how high or low they are = - = ..
- willing to go before ‘turning to the. trial alternative., “This. article = .

ﬁendant's strategies toward the alternative and =~ . °
“both parties* - degree of knowledge of the contingent probabilities.ﬂf £
- Appendixes’ listing tern; and formulas used ‘are included at the end of .« o
this aftlcl@- FOP Part 1. see NCJ-38673. (Author abstract modified)';%;:ffpfa




‘7;,57 NARDULLI F Plea Bargalnlng.” An Organxzatlonal Perspectlve. 'Journa'

_of Crimlnal Justloe v. 6 , T 3 217-231, Fall 1978 (NCJ_§§E§§TV,JV‘

""rolevelflanaly51s of factors affectlng gthe’ dec1s1on to plead LT
g -~ in felony trial ‘courts of - dhlcago, I11., during 1972 and 1973 1
u,f»1§ pxesented- : Vpleas have been :the” dominant mode of* convzction B

coine most state orlmlnal courts IS Because'plea bargalnlng is- w1despread\5
'axﬁnd due to 1ts potentlal for abuse, the plea bargalnlng process ‘as:
roocused bg ~obtain’ most guilty pleas has been “the . subject of —much.

*‘fﬂfd1scus31on.k Chlcago 5 felony court system is v1ewed from an, organlza- J
,:;ltlonal perspectlve, and gullty pleas areeanalyzed in: llght ‘of the role

. they '‘play..in the court organlzatlon s overall de51gn for: handllng 1ts
dyworkload (dlspos1t10nal strategy) Crlmlnal courts in. the CItY are.
,_g(}domlnated by . an elite - 1nvolv1ng Judges, prosecutors, and defense
... counsel,: This “domination emphasizes  .the expedltlousv handllng of

L cases. Whlle 1nternal factors, 1nterests of “the ellte. are’ 1mportant

x»wnpenv1ronmental considerations are -also. - ‘significant.* The notion. of i
;;coallgnment betwe n internal and " external Lenv1ronmental} factors. is.
- etucigl to -an ~organ 1vat10n : nersnect1ve Coen crlmlnal . court

\:operatlono.vf s has 1mpllca 1ons, for “how. each task involved. in :

\proces51ng eriminal cases, 1nclud1ng charge 1n1t1atlon. screenlng,'con-to
vretlon procurement and. sentenclng, is: structured’ No- 1nformatlon

- 'was ‘available to' evaluate the psychological dlmen51on in the decision

- to. plead gullty. - Two - 31tuat10nal indicaters were employed ‘concerning - o

*‘the: number of. ‘other. 1nd1ctments pending against- the ‘defendant and the Lt
"defendant‘s arrest - record : Socloeconomlc status was employed as the - 5
- economic lndlcator. Judge, prosecutor, and’ defense counsel responsive=
‘ness to plea bargaznlng and- defendant perceptlons of ‘the chance for"
_;ultimate conv1ctlon were assessed._ Tt appeared that the plea bargaln-,,

. ing process: was not. entlrely irrational, but extraneous factors seemed ‘
~ to affeect it in ‘& manner that cast serious:.doubts on its value as ‘a

";]d15p031tlonal techﬂlque.” Most of these extraneous factors appeared to
-be’ related ‘to.the fact ‘that the structure=o£}the dispositional process

cdn Chlcago ig strongly 1nfluenced by & ooalltlon of influential actors -

- who ‘have “merged " their dlscretlonary powers. in an- attempt ‘to’ effect

* common: 1nterests.. Supportlng data and references are 1ncluded.,,v '

cd

Eé REBROVICH K G Factors Affectlng'ﬂthe Plea Bargalnlng, Process 1n Erle 'f*fﬂﬁﬁ: ¥
o County (NY): - Some _Ientatlve ‘Flndlngs‘ - “Buffalo Law ' Rev1ew. Vi 26, L
.,,n--“ 693-7‘1 Fall 1977 .»]f»lez J_vvlpw'}ﬁ‘~;,ﬂ 3:”: (NCJ 54978)

v;Dlrect observatlon of 88 plea bargaxnlng se551ons and 1ntervxews were SRR
“rused. to identlfy the - factors affectlng ‘the .plea bergalning process ‘in - st
. the Erie’ County.: N.¥.; district attorney’s office. . Recommendations.
Ll are made. It was ‘found that the typlcal bargalnlng session lasted 5 -
i bel 10 minutes ‘and consisted of the distriet. attorney and the defense

:attorney exchanging pffers._ In 75 percent of the 1nstances in which
. the police officer ‘or. the victlm were - present, these. persons were. R
kfeltner add*essed dlrectly by the d1strlct attorney or else "voluntary"’ RSN

we




‘fﬁpresenting stud._ 'data and footn"‘tes a' e;’ mclude X

L n c

‘RHODES w M Economlcs of Crlminal Courts°"v.A,-‘Theoretlcal’ and Emplri’cal i.
Sl _.Invest1gation. Journal of’ Leg al’ Studies, S Ve By 2 311~3140 ~June” s
"‘"-.}».-;1976 SRR T e TR e TR (NCJ 39u28).@:-._:’--*'

e .»In hlS economc analysis of‘ the courts, Landes showed that plea bar-

»‘rk,v_gamlng ¢an be  characterized as ‘a market ‘transaction: 1n “which the';'q. SRR

‘prosecutor "buys" guilty pleas m exchange for promlses of' ‘sentence..

" leniency. . This paper ‘develops and extends ‘Landes! model go'clarlf‘y.,g.'f-.,.,,. i

- the relationship between indlndual declslonmaking and ‘the over'all' S
S f_mechamcs uof ~the criminal courts.,v A general equ:.librium theor'y dis

~ developed "to &ccount for the :mfluence ‘that the re-la\tlve bargalnmg R S

' 'strengths of the .defendant and’ prosecutor have on (a) the ‘number of - - | . .

- prosecutions. and (b) the use of . plea: bargamlng her than trials to .. :

' dispose of. crininal cases. To analyze the banga;mng : between the o o

- defendants’ and - prosecutor,. some'’ mathematwal notation ds'introduced v T,

’ vlnltially, followed by assumptions “about the/ prosecutorgs' behavior, = .

.. Among ‘these - assumptions is -a- speclflcatwn of . the 'prosecutor's - .
T -abJectlve functmn. which: he ‘maximizes subJect to a budget constraintj\ Cn s

-and. the defendant's " aggregate demand for:trials" : axin SR

; -"pr'oblem is spec1f1ed first-order conditions. for constrained maximumi

" are - derived . and - mterpreted . and . flrst-orde' = condltions ‘are’

By },d:.f‘ferentiated ‘to determine the. effect the prosecutor s budget “the - _

. }avallability and’ quality egal aid 10 indlgent def‘endants, courtv

.. - delay,. and bail . policy have over the. disposuion of‘ cases Jin - the -

©, eriminal courts. It is shown that tbe disp051tion of cases ‘in the

g.criminal ‘courts depends on' the prosecut:or 's bu@get and the relativ T

‘eost of trials for -“the det‘endants. The empirical counterparts of ol

these theoretical - construets are eéec{f‘ied in- two hypotheses and .. .
”tested using data collected from U S. district courts and Minnesota'?@ e

AN
SOA




the total

;and the resultlng number of gulll 8 S
s~ of . the : budget "o onstralnt 1mposed on- the;V;l'Q
jpposecutor and ‘the 1ost of a. tr1a1=relat1ve tora settlement for the . *
Ea fdefendant‘”» The - _sentencing’ hypothes1s'states that, other things being -
. lequal, t e’defendants' demandnfor trials' is inversely related. to the = = '
" plea " ba gamnlng concessions exchanged for ‘negotiated settlements.;f'*;}'
f*:,vTherefor - the® ratio_of settlements to: trials’ varies dzreetiy with the =
'Exﬁﬁlﬂniency of "the  sentence exchanged “for gullty pleas. _Both . hypothesesff;‘
sare: tesﬁed using’ ltlple llnear regre551on ana1y31s where data made -~
this metho ..appropr;ate,- ori-a T-test to deﬁermlne the statlstlcal‘;' o
"r{slgnlflcance of - observed dlfferences “in dispos1t1ons -and" sentencing . -
“*fbetween two - judicial distriets. . Statlstlcal results supported both_HV
.fhypotheses.g (Author abstract mod1f1ed) o :

'trials,"are”

vedfl.'60 ROTENBERG— D L Progress of Plea Bargalnlng':' The ABA. Standards and‘fﬁfg.g e
(ST _Beyond Connectlcut Law Rev1ew, V. 8 L u&-87.; Fall- 1975., R e e
2 e ~r«u, R R er-_,.~; ; : j-,;;;_~ (NCJ 32777)”' _ ”

'*tExaminatlon of tbe extent to whlch the standards have 1nfluenced the .
.. law - and practlce -of ‘plea: barga1nlng in several states and 6f the %
v iadequaey of th,;standards ‘as a basis for a comprehenslve gullty plea.
- system, The five States seleeted for analysis. were Arlzona Connect1—':~
;ﬁfcut Michlgaﬂ North Carollnew and WYOMlng.uulz' S

S

61. SCHBENFELD C. G Psychoanalyflc Approach to Plea Bargalns and. Confe351ons.'*7
Journal of Psychlatry and Law, Ve 3. n. s H63—473 Wlnter 1975.3,v'f*»j“1
' Lo (NCJ 50722)g7

.. The: pros andifcons of plea bargalnlng are rev1ewed and
v,’;fpsychoanalytlc theory  to explain the evolutlon and probable retention-

... of ‘plea bargalning is: develoued It is’ argued that the confes51on,

‘ 'Einheren% in a plea bargaln helps;t ’elleve the guilt not only of the-

W}-_offender who enters into it “and the»publlc officials who' ‘help to nego- -

7 ;tlate and enforce it, but also of many members of the general publlc_u”g'_
o om ‘whose behalf such. pleas are made. “Thus plea bargalns "would ¢ bes;_i

'ffgproducts ‘not- only ‘of. so~called "obJec ive" considerations, such as the -~

" need to avoid: overtax1ng ah already hopelessly overburdened crlmlnalﬂi,;

. Justice: system. ‘but  also of powerful .unconsecious. motlves to deal w1th;;; i
- ‘the gullt aSS'clated w1th 1nner feelings and pas31ons “which fall to oo
»,fjeonform to society 's norms, It is believed. that the 1likelihood. that
. plea bargains help: to fulfill these signxficant unconscious. needs amay
. prove to be-the’ basic ‘reason why, deSplte the many objectlons ralsed R IRTIE
('U;their use continues to proliferate. e T RN T 1‘ L

e




62,

ilgconsideratlon giv‘“
d.implied

1nvolv*mentf
_prohlbited

:F,fplausible. : one of ‘these are’.."
'ycllent. relatlonshlps between'

unseél . and. ‘;;'dnd ‘role Jof “sen-
e T the Judge. - The adminlstrétlon of
'»-"-j_cr;lminal Justlce m England and Wales is very:ﬁcomplex and 1s under—’

ifhtary resources for the' police,1 the “court
. prisons. Plea bargainlng 1ncorporate
. L:~non1ntervention a. defendant' L
- responding. to‘_ nublic expectations o Tt e,
, jSimultaneously,,pressures within and - 1mposed upon the courts'can be
i‘*allev1ated by ‘clandestine. opportunﬁtles prOV1ded to the Judlclary and.ff,;;i
- .counsel to speed'trlals to: an ‘early conc1u51on._ Plea bargalnln' is. affj;,;f;
['definitive aspect. of - Englzsh courts, . as shown in: superlor court-case3'1f>fg'_
“and relatlonshlps between professionals and cllents.~ Case: 1aw 1s re—”»t L
. viewed. TR Cae T e R _— : . FERTSERS

o

%Report'of the Plea Negotlatlon Std i St
rol Plannlng Board 1979. 153 p.;:,i

_,ﬁ_‘]provide descrlptlve 1nformation ; concerning plea ' TREE
’_-E:Mlnnesota s distriet: courts. ¢ The data presented in. thls report weretfg. w
»;p,collected from county attorney and district court: fil s;a«d representﬂs,j:]j.'
: . approximately %’percent of ‘the ‘eriminal . dispositlon filed in 1975, - . .-
. The: sample consisted  of ‘1,276 cases 'from 11 counties in: M1nnesota.:f' NG
~ Most ‘eriminal ‘cases” arée settled by negotiatiohs between the prosecu— AR
_,tion and defense couns . ang. culminate in a plea of guilty.- Roughlyar,
».90 percent of all conv1ctions ‘are the result ofa gullty plea “and. of . o
”f]*mthese approximately three-fourths aré the’ result, of a plea negotiation.ffi':*f‘-~
. In the 11 counties surveyed plea bargaining rates range - from a low .
of U6. percent to a high of 92 percent. - This -.variation - ‘cannot
- be attributed to .county population ‘or criminal- caseload nor- to the . .
kT ﬁjtype of attorney or type ‘of pleatpgreement n\aehed The most common . .
e type of plea agreement‘_ vclves prosecutov;alofﬁrecommendations1.l o




oncerning sentence with whieh the court;Prequentlf

. "'y_'vsu u. s

1factors in’ explalning variations in sentenclng.A “The: Sentenclng Guide- R
~lines: Commlssion is .in the process of “developing - sentencing - gu1de- ;: R

female defendants, For—mals . defevdantsifty

concurs.. The most”j~ y
frequently occurring type of sentence agreement is* when the proseou~~_~ﬁ
ition ‘recommends . a sentence lengﬂ which ‘is vless’ than’ the statutoryi'oﬂ5
* “maximum sentence. . For male defendants, plea bargaining results in =

o sentences whieh: are more 1en1ent -than those of defendants: conv1cted byf'[-
: o=hes:m‘ansi~‘gifferent factors affect sentence- ‘severity for male -and’. R
k Le_defendants,, t: “of conviction, type of
crime, and~the statu*orily prescribed maximum(sentenee=enees1gn1 cant‘a

eriminal cases are signif‘ ant factor ] For men and women, prior
conviction record .and. ‘use ™ of - 3 rearm play a: 31gn1f1cant role in:
sentencing. For males~and female

lines, ~and . recommendations stemming from “this report are: ddrected
“toward -the. ‘Commission. -The text and the appendlx 1nclude tabular data.

A bibliography 1s prov1ded

 DEPARTMEN]® OF “JUSTICE. Law Enforcement. ﬁﬁSsistance';AdniniStration. .
~ Justice and Negotiation in the Crimlnal Courts. ' By P.d. Utz -Wash-

3:system is presented in the second part. Part)t
County courts' case.’ study\'~ Part four: ‘is ‘a “theoretiecal. ana1y51s of -

ington, 1977 343 p. i ST (NeJ 39455)

Thla paper studies the social organization of Justice in the U, S. crim--Q'

inal court system and . argues that in plea negotiations there are the

stantive Justice. The ' four~part study . is- the result -of - observatlons

‘and. interV1ews conducted -in_the: courts. of San Diego and -Alameda coun—

Lt&’S*f?om‘March 1974 through ‘June “1975. Part one [assesses ‘the. "admin— e

. 'strative model" of plea- bargaining, which argues “that . prOQecutorlal ' :
management concerns, judges .and publie defenders' bureaucratic needs._,»’

and - pecuniary and profe551onalaginterests of" private attorneys /make
bargaining a necess{ty. A case study of". the San. i ego County ‘gourt:
‘ee. is the Alameda

"substantive Justice" bargaining ‘and conditions that - facllitate or
hinder i.j'7growth. ‘which’ holds that there is an inner . gyngmlc to’
negotiation which propels each - side to cons1der the elaims of” the

concludes ‘that the development of ~substantive Justace ‘negotiation may

_ depend on’ Judicial assumption of review and over51ght duties.; (Author L
S abstract modified) ’5ff~”‘17.’:' L i*i{»ag”tw"- v :

_ aee, type of defense attorney.of

foots of a new model of - eriminal- justice - geared to: the values of sub- 7«5

S

~other according to principles of rationality and: fairness.’ The author ~ . -~

I




,*fvf involves a
ﬂ.{_kofflclal

?f;\ofAtbe principalfactors are

“f image of the a or.1¥oth wlth'fe vfff‘“

il eTidEr
Bgfthis primary Unoffleial goalgvi,
cally to plea bargainlng i85

, i  Law Enforcement. sistanc

xw}.r. Gainsa who LOSGS" Final Dr‘aft_ RSP R

A ,and Soclal Reseaf‘h “'“”8 2 72vp-"

»,; ,var1ous aspects of pleav;
L equity, ~due. - process.f and




the 1mpact of reseurce con-fli'" ”

'riredu01ng uncertalnty. ‘mztlgatlng

of . prosecut rs, defense;  

fand Judges. 'Flnaiky{ testable hypothese “relating £o- .crime

'ij»contfol and,’ du° process eoncerns, are presented, . with empha5§sm-cn:;n?;i
~factual gu11t legal innocence, pollcy 1mpllcatlon3' for . confligt " -

T ,u'l{resolutiogﬂ -and . ‘weighing -erime ~control ‘and. . due: process considera-
gl e ' : -""?bchnlcalrmater;als relatlng to" senten01ng, the: probablllty of
L : _wmvuugrkloadsL .gase - f

ryjﬁunderlylng;gullty pleas. are: appended .

e ,prov1ded. and references are 1ncluded. N

.~g'

1

~ Plea: Bargalnln‘ of Judieial
aWashington, 1976, 7 p.,'””

t Process Changes. By S.. el
I ,,!ffﬂ”f;“H;C5OFIQHE 

: /’/-

‘jDescripbion

f;;=effect change on- the bargalnlng process, “such’ @s.
v‘counsel ol
ol fassessed.,.‘
L g’;legal process through‘i proved plannlng capabe
-.'l‘g'is_predictive analysis af‘ stressed.;il.

Wl

dispositions, 'and reasons .- .
' Graphlc and fEBﬁlar dat,?afﬁ’“';¥¢

E ,6?;w~U,S- DEPARTMENT Cﬁf JUSTICE L Lah Enforcement Assistance Admxnlstratlon.' C
C’i-‘;v';jNatlonal lnsti“ute of Law‘Enforﬁement and Crlmlnal Justlce. Impact on

, of - a model of the plea bargaxnxng process whlch 1nc1udes a
“:;i'jmeans for: determlnlng in advance ‘how - changes in -the gudlcial systemlf-4
S may affect the 11ke11hoqd or level of ‘plea bargalnlng -,settlenents.“ ?
,,['Thé model views” the Pplea bargalnlng proce/s as, being: analogous toa e
- buying and selling transactign in'a market that has -no fixed prices .o
with the defensp .counsel -or ‘defendant actlngvas buyer and prosecutor>»;
*'fbac"ing as: seller.‘ The bargaimng process.. sets high and. low l1m1ts‘_
“gagcord1ng to buyer “and . seller perceptlons of conv1ctloﬂ probabllityg’1; L
’aﬁd likely sentence. . Relevant - “judicial system Chanfés likely to = .-
nereased . free
]pretrial release and: a’ lowerlng of lltlgatlon costs, are o
he: implicatlons for: improving: plea bargalﬂing “and: the*>‘,LM‘.,,
es made posszble by;-

: _U»‘,. .:', A

el and M. Neef. o
(NCJ 3605“)




Coun‘cy, adversary bargaim.'
: dynamics f /,p%ei% :
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69 ANDERSON D C. You Can t Cop a Plea in Alaska Anymore Police Maga21ne.
e e 2 n. 1: 4 12 January 1979. g v Lo % (NCJ 53287)

iﬁThe effects of Alaska s 1975 decision to: ban most plea bargaining are,jiV‘

dlacussed along with pollce criticism of moves by prosecutors ‘to try -
;»H‘only those “cases- that allegedly guarantee. conv1ct10n. - In 1975,
~“ Alaska's: attorney general decided to ban.plea and- charge negotiations
- .and' to prosecute suspects to the full extent of the law.. However,
‘since the ban went into effect prosecutors ‘have been u51ng toughen

. standards  to screen the cases they will" accept for. prosecution, and -
the police charge that- this new. attltude in “district attorneys'
offices ‘is part of "a calculated effort ‘to make sure the ban on plea
bargalning appears successful . The . tighter screening. ‘they drgue,

‘prevents a dangerously” unmanageable increase in the number of cases v

L going ‘to ‘trial, and it ensures that the state wlll win. “virtually - all
. the  cases it does: dec1de to try in the process. However, the policg

' -‘contend that law- enforcement suffers because, when prosecu*ors refuse
to hear -a ‘questionable- ‘case, the suspect goes free although prev1ously

he - woul& have been. forced .to. plead gu1lty to “a -lesser’ charge.-b

Research has ‘shown that in. the first: year follow1ng the ' ban, - the
incidence of explieit sentence barga'ning declined from. more ‘than 65

- percent -to  between 4 and 12 -percent. of - ccnv1ctions. E Although ’

.. predictions that the courts would be swamped by a flood of new cases’
never. came  to pass, -the - number ~of ~cases: going to ~trial. 1ncreased
significantly, . but remained a- -small percentage of total. cases.
Lawyers and prosecutors. claim that about the -Same number of defendants
are choosing to plead gU11ty' despite the fact ‘that . the state- gives
them npthing 1n return. To the extent that the . police perceive the

" the ban  as a ‘defeat. _ However, surprlsingly, almost everyone agrees
that, in' one way orr ather, the ban- has 1mproved the quality of
- -Justice in Alaska. SRR , :

70, BAYLEY C. T;"Piea Bargalning. An Offer a Prosecutor Can Refuse.
Judlcature,v V. 60 n. 5 P29-232 ' December 1976 L ;g E (NCJ 38719)

“The proseeutor svvoffice of King County (Seattles; Washlngton, has
- stopped  reducing charges and' recommendlng reduced sentences | fo;g

defendants charged wWith certain "high impaet" erimes. Rape, robbery,,

and residential burglary were given highest. prlority, and case filing -
standards developed for these crimes: = all provable multiple counts

would be filed; any weapons allegatlons would ‘be  filed; and.- when E
-appllcable, habltual criminal: status would be ‘charged. In addition. a“

scale of standard sentence recommendations. was developed: ‘which would:
vary. only in accordanc with specified aggravating or mitigating fac-
‘tors relating to the crime committed and the seriousness of the defen-
dant's criminal record. . The standard recommendations apply whether or
not the defendant pleads guilty.

ban as a: maneuver in a battle ‘between police and prosecutors, they ‘see
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w, 71;ffBERGER hM} u Case Agalnsg rf[ff Bangainlng. o Amerlcan Bar Associétlon "
R Journal SV 62 621~6 b,

"6 “435,"'-» _a A  1“, (HCJ 3&692)

Arguments for and .aga

.0

:-{-7‘2.- CHURCH T., JR.,; Plea Bargains, Concessions and the c’carts;--gna;ysis'of a
: Qu351—Experlment Law and Society Review, v. 10, n, 3:377-40%7. Spring -

W T T (e sgs)

e ThlS study assesses he 1mpact of selectlve ellmlnatlon of one form of

 ,p1ea bargaining on the ceurp system of & iarge unidentified suburban]i

county in -the Midwest. &' quasz-eXperimental research situation was

“unlntentmonally provided when, after an anti-drug election campaign, a

~ newly. elected ‘county prosecut1ng attorney instituted a strict pclicy

. forbidding charge reductlon plea bargalnlng in‘drug sale cases. 0Once
a. warrant for the felony of . delivery of —a controlled. substance was

1ssued the assistant. prosecutor in charge of  the cases. could under no

"t,'01rcumstances lower the charge. ' The 51tuatlonbprov1ded an Gpportun;t

o asséss how a fundamental’ change in ground rules affected the inter-

L':relatlmnshlps of - the various court participants..  Prior to the new

pOlleh “the maJorlty of criminal cases were dlsposed of without trial

after’ negotlatlon between 3531stant prosecutor and defense attorney.
;-Judggs were 'seldom involved in the process emcept to ratify the final

agrewment DlSpOSlthﬂBl lnformatlon was obta@ned on drug cases for

'1972’ the 1ast year plea bargalnlng was allowed, and 1973, the first '
~year ‘of the prohibition. By the end of 1973, *educed-oharge‘guiity
,pleds——the predomlnant mode  of - disposition - i 1972-~were  almost .
“totally eliminated, ~The ‘trial rate increased greatly, and the total.
‘proportion: of'{ cases decided through pTeas. of  guilty - fell.
‘considerably. ‘'Bargain justice rnntlnued - however, ~ The emphasxa

" shifted from reductlcn in. oharge, ‘which  the prosecutor could effect,

to reduction in sentence for ‘a guilty plea which only the- judge could

decide.’ Other tools for the prosecutor in 1nduczng pleas did reémain.

The prosecutor could dec1de whether to ‘charge. a: repeater under. - the

o habltual of?enders statute, to drop other charges pending against the -

By

5 Lea bargalning are rev\éwed _‘aﬂd thc T
“results of 'a Maricopa - uounty “CAriz.) ban. on. plea nﬂgotzatzsns are .
fputllneuﬁ Plea bargalnlng has™ lcng been conawdered a . necessary part
- of the crlmxnal Jjustice system. Supporters of ‘plea bargaining argue
jthat such- negot atlons are’ necesoary to avoid. court congestlanﬁ ‘The
,authe" refutes thege. arguments,’ contending that plea bargalnzng under—
“'mines Justlce, restricts. Judge sentencing dﬂsurétzon,vLaUSes loss of
. public confidence, and “promotes’ corruption in “the 'prOSEﬂutor s--
fofflce.,The experxence of Marl;ypa COUﬁtj is cited ‘to demonstrate that.
“plea bargalnlng is not an: essenﬁlal %eature ‘of cﬁlmﬂnal Justlce.w In
;_Marlcopa County,,plea bargalnlng was- phased out - for a wide range . of5'
felony crlmes.” ineluding - homlclde,. r\bber,, kldnaplng, “sale of
' narcotlcs, burglary, rapa ,and child: mo?esta§101@ - It “was tound ‘that
- -the number of trials did not substantially’ rﬂcrease, and - that most
vgdefendants pleaded gu;lt} to charges WIthOUu ﬁlea negot;atzons.



'j~défendanﬁi or. to recommﬂnd _harsh sentence to the probation'ri
“e}tor- S

g , department for ‘ineclusion in thelr presentence report. Defense

SART RS . neys crltlcized the 'pollcy “because. it caused theém dlfflcultl
' P ~ - dealing. W1th their clients; 'in return for tbelr fee they. ad \been
-expected to negotiate with. the prosecutbr for: reduced sentences.x

was found. that- plea’ bargalning -is dlffléult o ellmlnate because Nﬁliﬁ

reduces the uncertainties and risks 1nherént in. a trlal for. all ‘count

participants, including. the. defendant Allev1atlon of thls uneer&,_

S tainty 1s 1mportant for, all concerned. I

HERY

3. DAVIs W. J. No Place for the Judge. Trial, v. v. 9, n. 3:22, 13 May/June;-'
1973 . "v},e’ f o ‘f' Bl e (NCJ 10621) =

The Unlted States Dlstrlct uourt Judge for the Dlstrlct of" Massachu-

, setts. ‘argues agalnst the  use of - plea bargalnlng and “judicial -
“participation in the process. .The main cbjection to plea bargaining

: ‘for this author is that it enhances the possibility that  an innocent :
- person: might- plead guilty to avoid-: the death penalty, or: to avoid,

lengthy 1ncarcerat10n. Oppositlon to -judicial . partlclpatlon in the -
plea bargalnlng system is based on a belzef that senten01ng is within

the Judge s. discretion and -should 1ot - be subject to outside controls.

~ This judge argues ‘that a defendan, is not entitied to know what sen-
tence he will recelve befa?e pleadlng fo a charge. .

:];7u. HAAS H H. ngh Impact Pro]ect Underway in Oregon"-"No Plee Bargeining”'

Robbery and Burglary."' Prosecutor, V. 10, n. 2: 127~ -128. 1974,

Py - 2

.'Speclal prosecutlon ‘unit will ‘assume i-case preparatidn. and trial

. responsibilities for target - crimes,. home burglaries and  theft
offenses, and armed robberies., Three broad - goals of' the project are

“to ¥improve the quality of  cases commg to  trial by prevxdlng legal.

advice .and casework assistance’ to police ‘1nvestigators, to prov@de

ggotiated pfeas.

P _ﬁ?ﬁ - effiy Tt and just prcsecution.

a

B T ﬁ7.The effects of :plea bargain;ng in  undermining the ‘eonstitutlonal
Rl ' ﬂrlghtS%bf de*endants are dlscussed Marshall ‘Hartman, National Direc-

B

i

(NCJ 14676)

Swift, and app?o idte prosecutlon of target crimes, and to redUcee
“Ehe planners hope to- determine. whether or nct plea -
vbargainlng -an : 1nst‘tutionallzed myth Qr a positlve factor in .

ol

Student Lawyer.v v. 3. n. 5 9-11..January 1975..
, ey 565aa)h_

. tor. of -Defender’ SQrv1ces for the. Natlonal ‘Legal Aid and Defenders
';Assoclation, proposes that the system of plea bargalnlng ‘be abollshed




because 1t uneconomlcaily deals w1th the mountlng demands on the
. “eriminal justice .. system . and- it;feegrades “the lawyers. Judges,
o ,prosecutors,/and defendanhs who use it. ~In this- artlcle, Hartman was.
interviewed in- an’ effort to elicit hls views on plea bargalnlng.v Hart- .
‘man was alarmed because the entire- system of personnel ‘case  assign-
ments ‘and eourt oase flow‘management is: Dased upon-.an afflrmatlon of - -~
plea bargalnlrg and its vaiue for the crlmlnal justice system.v Hart-

T deth ndant & lighter sentence fer pleading . guilty, as compared ‘£o a
‘sentence derived from gu11t proven .in-a’ court ‘trial, to ‘be basieally
unconstltutlonal Argulng from Durican v.,Lnulslana, 1968, which held
‘that the right' to Jury trial is a g&aranteed right under .the sixth
‘amendment,, Hartman maintains -that a. person - cannot be ‘penalized for
exercis1ng a const1tut1onally guaranteed right. A person.is given a
heavier sentence. for hav1ng his . or her guilt establlshed _through a
court trial rather than determlnlng guilt through the plea bargalnlng
; /,process. Therefore, due to the entlclng leniency of” ‘plea bargalning,
;A many;defendanos who  are in- fact™ innocent oiead guxlty' grder  to

= uiimlnatlng Jplea bargalnlng may result in greater - financial: costs to.'
R ; the taxpayer {due to 1ncreased eourt time and hiring more court: person-
L j{Aw, nel) ‘but ; preserving ang fosterlng the ecourt trial as the means for
R es%abllshlng the guilt or 1nnocence of accused persons is v1Lal to. ‘the
Amerlcan JUStlce system. ' - : :

s T Ceag

ARENAN

S 76; MAR IN‘, ;vaﬂf: Syshem, Dynamlcs Evaluatlon “of Alternabe Crlne Control

T T Pollcles-~An\ Alaskan - Viewpoint, - Justloe System Journa1 ve o3
Co S 33 281-28 1_unr1ng 1978‘.. R, , » el —(NCJ 38282

Predlctions derlved frnm F mathematlcal system dynamlcs model arex
compared Wlth the . actual;effects of a. statew1de prohlbltlon of plea;

man con51ders the basic format of plea bargelnlng, which promises a -

avgid the risk of conviction under a more punitive sentence .in.a trial. -

negotlations .in A}aska. ~The' model used was developed on the. basis of“;r

sxmulatxon research on “the .eriminal - Justlce system ‘in  Washington,

D.C. Accordlng to the model -the. elimination of 'plea- bargalnlng would.

f result in an 1ncrease in pretrlal dlsmissal rates,} a - decrease in
oonv1ct10n rates, and. an 1ncrease ‘in cases awaiting trisl. ‘To miti-

- gate some of the differences in size, racial composition, and other
. variables which dlst1ngu1sh the. Washington. SltUEthﬂ from - that in-
“Alaska, only data from felony and mlsdemeanor cases in Anchorage were

the pre-ellmlnation perlcd of 197 and. 1975 ‘and ‘the 1mpact period of .
1976 and 1877, ‘Contrary to ‘model . pred;ctlon, dismissal rates for
felonies: followed the pattern of pre—ellminatlon years and decreased. -
Whlle dismlssal rates- increased -for’ mlsdemeanors, this is -also in =
keeplng w1th “the pre—ellmlnatlon trend . Again, contrary to pre-
©dictiga, ooth felony -and mlsdemeanor convzctlons increased- during the
~impact perlod. While the perlod is too short +to adequabe)y test the
”:k‘ impast of'nlea bargaining ellmlnatlon ‘onh -crime.rates,’ _there has been
e ‘a decrease in felony flllngs durlng the lmpact perlod As predicted,

R

‘analyzed Predictions were compared with-the relevant court data for_~“'



trial throughout rates ‘did 1norease, but there was a'ooubiing’rather" ”

than a trlpllng of . the rates. While ‘there was. a decrease 1n average -

‘days to dlSpObltlon for felonles f0110w1ng ellmlnatlon of plea bar—‘
~.-gaining,; - the- average ‘time for dlsp031tion “of - mlsdemeanor cases i

increased by 246 percent between 1974=1977. A factor not 1ncluded in

calendering. procedures ‘have been changed or tightened and stricter.

~continuance policies have been 1nst1tuted Possible: ‘factors’ afieetlng
“the dlfferences between . model - predlctloms and the - actual Alaskan

experlence are. dlsoussed,’ and the- utlllty of the model is brlefly

- examined. Reference notes are 1ncluded

f 77 McGUIRE €, R Bargalned Plea' Justlce Compromlsed and Justlce Denled

Ill1nols Bar Journal V. 65 n. 9 576—579.‘ May 1977, (NCJ 55862)

_'iThe_ sole Justlfloatlon -of plea bargalnlng 'iS’ to overcome court
jbacklogs., If this. problem .can be solved public confidence and- poten-'

tiagl abuses' demand that  the . practlce be :reduced: or’ abolléhed - Plea

~bargaining 51mu1taneously vietimizes. the publie by exce551'e lenlen

for hardcore criminal’ repeaters and: deprlves the innogent defendant g?
the forum where the state's attorney must ‘prove his case, “Experiences

bargaining (Phoenix,: Ar1z~,,and Washington, . ﬁ C.) -show’ a substantlal

~increase ‘in gullty pleas, and- although some increase in ‘contested.

trlals probably oceurs, -this should never. reach the flood proportions

predicted; by dsfenders of plea bargalnlng Af the prosecutor s office

~is administered properly. - Plea bargalnlng encourages. the: proaeoutor ,
“to proceed with cases that 'should be dropped. because of lack of evi- j'

dence, and it encourages the practices of "“over charging" and "loadlng

charges," whereby either the type of charge is. too severe: or the

";number of charges is' unwarranted in the ‘hope of negotiating a plea.,-

Corruptlon is #tso much more llkely in an office that bargains than in
one that does not, ~The public through its 1eglslatures has prescrlbed
certain punlshments for certain crimes, and to barga1n away these senw
tences is to* defeat the intent of the public. Experienced: statesf

_attorneys are necessary -to ellmlnate plea bargaining; they must know
“ which .cases to. try and provide - moral ‘and . legal leadershlp to the: ‘
staff. With the e11m1nat10n -of plea bargalnlng, sentences. should be—

come - more rational, since they will no loriger be based .on what is

,v.agreeable to the defendant. - Plea bargaznlng.. however, may be -

‘_Justlfled in a few cases 1nvolv1ng informants, and. enough flexibility

should be retained to employ it in these ‘few situations. The ellmlna—'.‘

" tion of plea bargaining will . 1ncrease favrness and ratlonallty in: our
,crlmlnal Justlce system.. PR - L i Ly

56

. the model, but of great impact, ‘has been a- dramatlc‘ increase dn - .
- appeals since ‘the elimination .of plea - argalnlng.v "~ In addition, -

.in ‘the few Jurlsdlctions that “have redumed sors ellmlnated plea -

EN ]




‘PARNAS, R L 'and R. J ATKINS Abollshlng Plea Bargainlng A Proposal

Crlmlnal Iaw Bulletln,' y._}&, Na ,2 107~ 122,, March/Aprll 1978. ;
R T e L o (NCJ 14558?). .

'Forces bedlnd the movement to abollsh plea bargalnlng: are examlned,
,battempts to restrlet plea’ bargalnlng in. four: Jurlsdlct=ons are reg-
- viewed,  and a plan to .replace . plea. bargalnlng with " charge-<setting
-dhearlngs is: proposed . Serious constltutlonal questlons surround the

" - practice of plea. bargelnlng. Thé erucial questlon is this:  How can a~ft

democrabic system - of" government condone a process whereby people - who
fchoose to. edercise their ‘¢onstitutional . rlght remain - charged with -
‘crlmlnal conduct bearlng ‘greater: potentlal punlshment than the lesser

J";chargee they would be offered were they' to forego the —exergise of%f‘
their constltutlonaL rlghts°¢ MaJor “impetus for the . abolltion of plea

‘bargaining came from the National Advisory Comm1551on o cxzmlnal Jus—

o tiee Standards and - Goals, which called for an -end to the practice byﬂ,f“
-1978. A revzew “of ‘steps  taken to restrict plea. bargaining in. the -

L u.se Attorney's office for the Southern District of California, the -
State of Alaska, Multnomah- County, Oreﬁ,v and Marlcopa County, Ariz.,

- offers. ev1dence ‘against claims that, without plea bargaining, the

'tcrlmlnal justlce system will topple under its ouwn: weight. Ideally,

the approprlaue charge in- each case 'must be * 'sought as early as_"

- possmble Once the appropriate’ charge is determlned ‘the proseeutor- :
- should not seek to reduce it solely to ‘obtain a plga of - gullty. If-
the approprla*eness of the charge is.the key- to a system free/of plea
o and sentence bargalning,,there must be a control "on that key beyond -

the prosecutor's good faith and - ‘adherence to éstablished criteria.
" That - key could be provided 1n a charge—settlng hearlng, in whzch the -
court, ‘having considered - all 1nformatlon presenzed to . it by court
personnel the defense, and ‘the: prosecutlon selects . the - approprxate
vicharge. i : U ; ‘

79 PUTNAM J T. Munclpal Plea Bargalnlng.; nght or Wrong.' Crlmlnal Justlcn E

Quarterll V. 4, n. 2: 7u~82 Sprlng-Summer 1976,
A S ' ' L S _ MICROFICHE (NDJ 37645)

This artlcle examlnes the effect of a policy change passed by the New
- Jersey. Supreme Court which prohibited plea bargalnlng in the municlpal '
, }eourts ‘for all nonindictable offenses, after one year in operation.
~ The background which led to the decision to ellmlnate plea ‘negotia-
tions 'in. municipal courts is explained. . A critique of the rationale

used ‘by ‘the State Supreme Court and the admlnlstratlve ‘office of the -

eourts to justlfy the change in prosecutorlal pcllcy is preSented\ It

is concluded that, if the practice of plea bargaining is to be pro-

" hibited in - ‘the munlcipal ‘courts, -then an ingectlon of - hezvy state
~financial 3551stance must be provided to offset ' the 1nev1table
~ increase’ in court costs.vv ' SR R
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‘Bargaining. in Municlpal Courts of. the State of‘ New Jersey. - Williams=—

burg, Vlrgmla, 19711 106 pe ‘ MICROFICHE - (NCJ 19955)

: Results of‘ a study undertaken to determlne fwhether the March 27 19714 Dl
" New Jersey prohibition  of plea bargaining in  the munlclpal courts o
. -should contmue or. whether some form . of’ plea ‘bargaining should be o

E wed:.» In order to s’cudy thoroughly the 1mpllca sions of plea bar—-‘

‘ 3,’_ga1n1ng and ‘the pr'ohlbltlon‘ the- Natlonal Center for',\t.ate Courts con-

ddeted an - in-depth examinatlon ‘of a. specmflc catego y of -case for. -
Meveral years, . both. before and - durlng the time  the pkohlbltlon was. . e
1mpased ‘The offenses of ‘driving ‘while intoxicated ‘and ‘driving while Bl

;mealred ‘were. examined  for the month of  May for 1972 19?3, and 1974,

féveport . It ‘was noted that of the 38 munmlpal Juages m’cerv\qewed

‘favored & ‘continuation’ of the prohibition while 26 favored renoval of'{. e
E?fhe ‘prohibition. This report  recommends. that the pr‘esent pr‘ehx,uitlon_

- against plea bargammg in .. the Munlc1pal Court be ‘continued far the

V'pOlltlca_L life and of ‘time demands for. private activities; . local

V'courts, and ‘are”-unable to screen complaints. for drunk driving cases;

: and the admmlstratwe structure of the: munlclpal courts, 1nd1v1dually_'

'anq a_s a g_r‘oup, 1s serlously defectlve (Author abstr'act modlfled)

]

8. RUBINSTEIN, M. L. and.T. J. WHITE. Plea Bargaining: Can Alaska Live With-
L out It" Jud:.catunm v. 62, n. 6:266=279. December’/January 1979 e
G | o 53265)

.To gauge the 1mpao‘c of ‘che Alaskan ban on plea bargalmng and actual';f

adherence  to ‘the rule, - mtervmws were ~held. with" 400 judges and

1awyers, ‘and 1nformat10n “from 3, 586 case flles was examined. Thei

3,586 case files involved about.. 2 300 defendants processed through the

"cmmmal Justlce system during the year before. the policy banning ‘plea ..~
bargaining went into effect (Year I) and the year following the adop- -

e study consisted of legal research, field: 1nterv1ews, q\uestlonnalrea'
urvey. research, and -an analysw of ‘relevant: statlstlcal \data. . 'The -
sults of ‘the field = interviews of Judges and - an analys‘ms oft ‘the .
iving while intoxicated or. 1mpalred of‘fenses are’ mclude\vg “in- thlS»

;-ollowmg reasons* munlclpal court. Judgeshlps,‘ as presently strug—j' Lo
. ‘tured, do not. sufficiently insulate judges from the pressures of loeal -~

prosecutorial serV1ces, as presently structured are. also too closely n
‘tied to the. munlclpalltles, -are often unavallable ‘to  the mumclpal

“tion of the policy (Year II). The cases .were traced through the court:
- 'systém. . Variables on the- cases-«-off‘nnder's age, sex, race, income,

offense, ‘and type of . defense attcrney-—-werew. collected, ‘and - six
~ classes of  statufory .offenses were descr ibed. {T Statistical evidence

shows that plea bargalnmg occurred ’ only 4 to 12 per‘cent of‘ o

convmtlon cases in  Year II; a drastlc reductlon from Year I. . ..
~+ Interview responses indicate that ‘plea. bargalmng has almost. dis-u ;

appeared and charge bargaining has declined. - Private lawyers com-

‘plained that. they are required 'tv:o“ do 'mor.e.'motl_o,n.,pra‘ctlce.‘and trial

v

.80 7., NATIONAL CENTER FOR STATE COURTS, PUBLICA'I?IONS DEPARTHENT. studjy‘ of Plea



,gy;preparatlon 51nce plea bargalnlng has been banned : Prosecutors agreedvii
“that the ban has" made their JObS more dlfflcult ‘but report they . are. -
uhappy to be- relleved of - sentenclng respon51b111t1es. From Year I to.

. Year II,~the average proce551ng time: for a. felcny .case . was reduced» T

= from- 192 1 days to “B9.5: days," “trials ‘incréased. by 97 percent  in. . .

'f;Anchorage and’ 57 ‘percent in Falrbanks, and ‘trial conv1ctlons were up ..
o113 percent Sentences were, more. severe in Year II. - The number of -~ ..
" defendants rece1v1ng prlson senténces longer than 30 days for . v1olent_'.

¢ erimes . increased by 6 percent, -defendants indicted on ‘property crimes
. -received’ sentences that were 53 percent longer,hand ‘persons_ convicted.
'dof ‘fraud .and forgery ‘and - for drug crimes obtained sentences that were -

.7 ULS V. o

B ;fAlaska Judicial * Council: Interim Répoft ‘on the Elimination of Plea: -°
-~ Bargaining. M. L -Rubinstein, Prog. Dir., Anchorage, Alaska. - Alaska
" IJudlclal Councll 1977»\ 233: p. : _v, ti,“ e vt:'g_,_“(NCJ146876)‘_

e BAYS percent and 233 percent .more severe,’ reSpectlvely. Issues 1n S
R ~plea bargalnlng use .are rev1ewed and tabular data are provmded :

DEPARTMENT QE JUSTICE LQW' Enforcement Ass1stance Admlnlstratlon.

"A prellmlnary evaluatlon “is made of a. new statew1de pollcy which
,,v..~proh1b1ts district attorneys andtheir': a551stants from -engaging in.
"f~fD ea’ negotlatlons.' “The . neWw ‘poliey took effect in Alaska in August

1975. «This évaluation. compares the  year 1mmed1ately precedlng the

,;*pled negotlatlons prohibition with the: year 1mmed1ately following to -
Tdetermines (1) ‘whether plea bargalnlng as defined by~ the State Attor-

ney General has been eliminated and (2) what the effect of the new

- policy- has been on the ecriminal Justlce system. ~Mail. surveys;-

personal -interviews with 174 attorneys, judges, and law enforcement.n”

"'offlcers. and & stat1st1~“}~analy515 of 23,000 misdemeanor cases  were

,'-used for: the ‘evaluation. .
- that sentence bargalnlng had- been v1rtually ellmlnated " The remainder

,;Asslgnlflcant number ‘of respondents agreed

tjffelt that 1t had been substantlally reduced ‘It was. hypothesized that -
-with no plea bargalnlng there would be fewer incentives for a defen-

v _dant to-: change 'his plea “from not - gu11ty to guilty, and - thus the system 7‘
- weuld slow down. The ‘case analysis showed that the number -of trials. .
Vi dlstrlct courts 1ncreased by an average of T2. M gercent However,_;

) court disposition times decllned slgnlflcantly, up to 32. y percent in
H_“‘Anchorage.: Attorneys d1d not like the new pollcy because every case

'~ had to’be treéated as if it were going to trial. ThlS need of dili-
: hgent preparatlon increased. the cost  of" representatzon for middle-class

,persons. Many Judges and- dlstrlct attorneys were also crltlcal of the

“policy for ‘misdemeanors.’  They said that it was 1mp0551b1e for ‘the
“.state- to properly 11t1gate all charges filed, -and thus more cases
would be dlsmlssed ‘This increase in dismissals was conflrmed by the

" case study - The new ‘policy also virtually ellmlnated judieial par-
_‘tiecipation  in preplea sentenclng discussions. Another-association has -
. been the fact that the: average jait sentenoe 1ncreased in: severlty and
~ “the average net flne ‘increased’ by 13.6 percent after the new policy -
- yWas 1nst1tuted.-l However. thlS 1ncrease mlght be - the result “of




ytugg;  v 

L . Law Enforcement A381stanee Adm1nlstrat10n, “leltlng the ?lea' S
& **Bargaln in Multnomah County (Ore. ). Portland Oregon, Nultnomah/@ountyf'
- Dlstrlct Attorney s Offlce. 1977 . ' 1 MICROFICHE : (NCJ 46993)“

' “L1m1t1ng plea bargalnlng fbr -serious crime WaS tried in Multnomah;

- County (Portland ‘Ores) 'in ‘a unique LEAk-funded program; ‘operatiof
“and evaluations of the program are’ ‘reported. . This R—year proseéution,_»
project, known as the No Plea-Bargaln Progect (“Impaet Uﬁla‘j, devobed -
A100—percent of its enérgy to prosecutang ‘home burglars, armed. robbers,
“and “major "fences" by refu51ng "o reduce the top felony‘ charge.

Unlike the horlzontal movement of & case ‘through most urban proseca»

. e Sl : 7 o R e

*newspaper pressure and the. fact that 1976 was an electlon year Few :

- persons. interV1ewed felt ‘that thls effect could be directly attrlbuted o
-;.to the new plea bargalnlng pollcy.', R i e

time has not lengthened the. tlme,for case’ dlSpOSltlon, nor ~has” refusal’

_“to plea bargain led  to. clogged - “trial dockets. “and 1neff101ency : Two'k
’.,manr‘.evaluatlons of the program - have now been  carried out. %The =
. Qregon Law: Enforcement Councll.‘us1ng data from 1972-1973, found that

there were dramatic inereases-in the numbers of defendanbs who- pled to -

. Law Enforcement Asslstance Admlnlstratlon.'_MﬁlthOméh C6unty.“

u

AIfFlnal report on a prOJect to 1mp1ement ‘a. no-plea—bargalning policy 1n .
,the Multnomah County (Ore ) dlstrlct attorney s offlce for a Z—year _

B9

"* the’ original- charge “and - condomitant reductlon in - the numbers of
- charges dismissed or -reduced, while at the« same " tlme 59 percent more.
. burglary, robbery, and theft ‘cases were- ﬁrosecubed  The Rand Corpora— '
.- tion conducted a random ‘survey . of 100 burglary  and robbery cases. in B

- 1973~1974 and found. that (1) "or? ginal charge" conviction rates forigi)-
'--robbery by trial or  guilty plea rose from 23,percent in 1973 to- 71
“percent in’ 19743 (2) pretrial dismissal rates fell from Ul percent to -
12 -perdent, and there was a rise in. gross ‘plea rates (41 to 61 per~ -
~ -eent) -and overaTl conviction rates (47 <to 77 percnnt), £3) charge'
”fbargalnlng on ‘robbery gullty pleas. decreased drastically from ‘59 per- .
«.cent in-1973 to 6. percent 'in 19745 (4) a higher proportion of impact -~ ~

. offenders was 1nearceraMed (67 to 8T percent); and (5). impact offenses

" were moved more expedvtﬁously.f Because of the success of impact, the - -
~Multnomah County s disgtrict: attorney's office has restricted 1ts plea-f;
.bargaining pollcy ko 1nclude other - eriminal * charges and ‘all casesv

[-1nvolV1ng career- crlmlnals Tabular m@terial is lncluded L

(Ore.) . District Attdrnéy's High Impact Project. H. Haas, Proj. Dir.
Portlandv_Oregon, Mu;tnawah CountykD;strlct Attorney's . Offlce. 1876, .
S S ,"‘” e MICROFICHE (NCJ 3173")‘

7
A

.- tors's. offices, the impact unxt assigns the case to a single ' deputy l fkf:j
* district attorney  from the time it enters the system until its resolu-
tion at ‘trial. Contrary  to. orlginaIA expectatlons,; arrest—to—trialfz'f




L perlod endlng September 30 1975, Thex progect was undertaken in -

;'response to the many perceived abuses of the plea-~bargaining process. = .
and ‘to the poor quality of case preparation as. evidenced by the: low o
‘number. of ¢riginal charge. conV1ctions.i The project set out to achieve

1ts goals through the provision of‘legal advice -and case assistance to
pollce investigators . and through the establlshment of a felony rev1ew
panel composed - of police and prosecutors.. = The panel reviews all

felony. cases. ‘prior to making ‘the charging decision’ ‘The self-«

~gvaluabion methodology 1nvolved the- comparison of statlstlcs taken.f 

" before ‘and during the project on. conV1ctlon ‘rates, original charge

v convzctlans, ‘case dispositious, ete. Results indicate that the progect-vA'
successfully raised original ‘charge conV1ctlon rates and rgduced;'

"ncquittals ard lnstances of plea bargalnlng.

2“ 85;“: t; ” . Law EﬁforéementhSSiétance Administration. Plea Bargaining -

in - Some of the Largest <Cities in the Unlted States. By R.H.

Thls paper makes. 'thé ‘case for abollshlng the pfaénlce of plea

”3Williams;"Washingtcn,‘TQYSw'&Qip; j o T (NPJ 41593)

bargalnwng The awthor believes that plea bargaining collterates the -

need: fbr the crlmiﬁél justice system to freat. individuals fairly and

accordlng to their ‘own needs, The paper, to illustrate this point,

‘quotes . one high court. offlclal as saying that the qourt. is ‘like a
‘ machlnﬁ grlndlng out products. ﬁccordlng to  one. survey the . author
uses, - 73 percent of respondents favor the convenlng of a nntlonal

" conference to diseuss and solve the problem of plea bargaining, " “The

.author bellevns that such a .conference vhould» 1n1t+ate strategies
aimed at abolzshxng plea oargainlng.. Lo e '

5 86Q;'U{S; DEPARTMENT OF JUSTICE} v Law Enforcement Assistance Admlnlstratlon

 National Instltute of Law Enforcement and Crlmlnal Justice., Hultnomah
County (Ore.) No<Plea ' Bargaining Unit: Exemplary Project Valldaﬁlon‘

MICROFICHE ’ ’(NCJ 36581)

gBegorb;'Cambridge,' Massachusetts Abt Assoc1ates,->1976 223 “p.

Exemplary progent valldatlon report of an. impact cities progect oﬂ the

= -5§3ﬁ5£i§§%§?3§f?fney’s office to deter impact crimes by

Nugnﬂecn¥fﬁfloﬂ TEng incarceratxon rates = for'  them., The

. progect con31sted of  a unit -of five deputy district attorneys
‘established to presecute the impact crimes of armed robbery, .burglary.

. in a dwelling, and receiving stolen property. To accompllsh this, the L
,, un1t “sought - ko assign eanh case to one -district attorney from

'31;5creen1ng to dispositiony provxde swift and complete prosecutlon in a
 maximum of 60 days from arrast to tr:al' and reduce the incidence of

- the No-P1 lea ‘Bargaining Unlt Exemplaﬂy Project. Appllcatﬁon' a prelimi-

‘M% !  f'k6Q '

' ‘:;nary evaluanlon by the Oregon Law &%forcement Commlttee, an. evaluatlonf

;plea bargaining. “This validation report 1ncorporates 1nformatlon from - .



s by the Rand Corporatxon aend statistics £rom the 1974 annual report of”_,v
,’.zthe “Multnomah County dlstrlct .attorney's. offlce., “The- proaect' s
. ,success. adaptablllty, and strengths and weaknesses are assessed '

B

87 UNIVERSITY OF IOWA Ellmlnatlon of Plea Bargalnlng 1n Black Hawk Counfyf
A Case Study. Iowa Law Rev1ew, v. 60 1053—1071 1975 ' (NCJ 31912)

Value of plea barga1n1ng e cr1m1na1 JUStlce 51nst1tut10n EWaS[ :
-examined using data from. the. county co&rt 1n Blaek Hawk . County, Iowa;*”
This examlnatlon 1nvolves three steps of analy81s. ) First, a- brief
Judlclal history -of | plea bargalnlng is presented. Then the soecial

. costs and beneflts of - plea- bargaining are explored to assess its valuef;”

as  an ;estab  ished institution in - our - eriminal ‘justice system.i

Finally, this eost/beneflt analysis- is ‘tested by statistical data

_ obtained: from the ‘eriminal. dockets of Black Hawk County, . Iowa. It dis
‘seen that some of the tradltlonal notions whlch surround the 1nst1tu-

‘? tion of  plea bargalnlng _are not: supported by. objective data.  This

study reveals_a;more efficient: crlmlnal Justlce system ‘with Black Hawk
‘County after

,;hefﬁ’neflt ‘of -certain key . supportlng structures._,l This increased: -
- efficiency was ev1denced in. three major. areas: f1rst the ceunty

Tattorney's “ofifice was able to obtain the' same number of felony eon- -
victions while" the number of pases filed durlng the comparlaon period.
decreased 23 percent; second "there was a 500 percent decrease ‘in the
number of dismissals oceurring from 1973 to - 1974 third, wh11e 50 -

percent of the. trlals during the : 1973 quarter. resulted in gu11ty ver—‘“' -
dicts, 75 percent of the trials resulted in gu11ty verdlcts durlng tne_ R
'.correspondlng quarter in 197& (Author abstraet) :

’plea bargalnlng was eliminated and the system was - glven: :
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o ~788 ALSGHUL;ER | Tyial Juése s Role in Plea Bargaimng. Parﬁt 1. col uama[; S
' Law. Revxew, V. 76 n. 7 ?05941‘5?4/‘ Havember‘ ’}9?5 o :.- ﬁHQJ 39??2) '

e  and - sgainst judicial ‘participation, and
PR Author's commentaries om judicial partic

'i'An ana;.y*ic discussmn of thé typeSt q,f plea zé”argammg, mf‘gume ts for-
g »atmnalés for barggining.. -
pationt in p‘iea barg?nining T

- cover - syst/ems in which pmsecutcrs ‘campletely dnminate plea’ bargamlng-_'- L
‘and judges do. nob partimpate, - systems in  which  there is no

- explieit bargaxmng; but * Lo those . dexer&ants ‘who  do sob

. in casés where they have partmxpa»ed in the izarga/(mng are analyzed.

- system melude more. judieial  control  of &nﬁenmng promises,

Pr‘ocess. Oklahoma I,ax Revzew. R 27, . g}‘ 3 4&?&%. _ Susmer: 197%,

: be?;ween prosecutor ami defenﬁanb. ‘

N i S f/

i
4

;%tan /ards. . Harvard Civil Rzghts-{lwd lberties Law, ‘iemew, V.9,
129—51. January 19?4 RSO G ‘f ‘%IQJ 3{?2%}
T\ o "Eh:.s artmle suggests standards *aa naximme the ben&fzﬁs a,rzﬁ faxmesa;-*

. of conviction without trial through. exclusion of the. judge in the plea . -
negotiations and an open - and cantraetual approach - ke - such’ negat*a—-‘
“tions. It is gencrally recagm.zed that judiecial par wigxa ion in the
plea negotiation prozess creates due process probiens.  Two dppesing
‘solu‘tmns have generally been suggested. Some camﬁentatdrs argue’ that -
the .trial judge should be moved from ms presant mfoma}., loosely,
vdef:uned role - to the center of the plea b«rgaining syst;en. - This -

&

artiele generally supports . the opposite solution:  the trial judge

”gamlng is ~undertaken, The author ‘argues that a preplea conferem:e
. before an impartial hearing exsminer could be used “to set i‘m‘t‘n

65

R e take their
g . A 0 . cases to triasl; systems in which 3udges participate bub-4void specific: -
Lot oot promises. Arguments that  judges would have difficulky heing impartial -

' v*fgSuggested ref‘orrgs for the improvement of the ‘enffirs plea. hargaming _

v-negcm amon ~ipe the defeﬂdant's g‘esﬂnce, :me& negotiation based. on the.
v sm??em—rc—ue—mpwseu T Yatner ihaﬁ on the aumber ami }‘z—sa‘%ﬁ 4:;1‘ ﬂhargeﬁ.v :

89 E{)RI{EGQ T R Cmmmm Law‘ _ Plea Hegcmahwns—mi,ﬂgitmmmg t.i"e ?sg;reement‘ ’

mts 25:32?1 .

9(}i_ GALLACHFR K. Judlclaz Partmiglab’;m in Fiea Barg&;ﬂiﬁg. k Searckk For: Hew :

should ‘be totally excluded from preplea negomatwns. These alterna- =

tives are analyzed from two dlfferent perspectives. Fir-:h, ‘the con=
_stztumonal quesbwns are explored. Then a brief. cnnsz.deratinn of i:’he' S
validity and application of recent contracma}. approaohe.a to plea bar-

\

'Recummendaulm to formalme Env\nleat bargazr g zf‘m%ss with a wrimen_; S

agreement thab would be filed in the case. ’ﬂse “major hﬁ:‘*&fih derived
from a formal ples bar*gammg session would he b alleviste or elimi~ .
 nate the mistakes and. mwscowéeptioms &e"zi@.,at‘, nresem; mﬁmnly umur'

S _condlts.ons of‘ ‘the plea negetzatwn. thereby ending the defendants'



Y S

"'-5 -

. xvz!ents.r %s&&z@r abstrac:t madifiad)

(NCJ»10620)

plea negctiatimm are analyzed 4and several remedies are. suggested.to

‘are encountersd when judges tender sent&ncing promises during piea bar-
--galning. The coerciveness ipherent in such situations has led to two

srea,  those Yhiech bar Jﬁd1c1a1 partic;pat;on in plea negotiations com-

© o besk sn&ution to this problem is to bar. the trizl Jndge Trom plea ne-
— —gntxatims and to bind him to impose a sentence no greaf(:er than that

plea. . o o s

5?3 gﬁ@ﬁ@‘ﬁ;’/ B. J. 3R, ami H. 5. MILLER. Criminal Justice Issues: Plea Negoti-
: .?jlicns,,,il}gﬁmxt kamﬂm Research Ccmncxl of mchlgau 1977. 2% p.
¢ . - (NCJ Q:OOQ)

o plored in two gpapers. A bafkground paper reviews the constitutional
' ‘status of plea negotiation ard acceptance of guilty pleas, guilty plea
;practiees in Michigan, and argizments pited’ by proponents and opponents

elmsory Ccmmssisns Bn Criminal Justics ‘with regar**, ko, changlng plea

'negatzation .'gract:iees are noted. The second “paper opens with-
averview of ;xlea negctzatlon in the United- States. including a review

; "FA,inmcent /persons - fray be coerced into pleading guilty, the matter of
o judicigl purtigipahian in plea discussions, and questions regarding

- defense atbtorney durmg ‘the plea. negotiation process.. Other  issues

L g

B L S iiolaatary ’i‘raé., Trialf L vi 9, nm.3:23-28. May/dune 1973,

lines of appellste decisions limiting trial Jjudge discretion in this

:  {$§@353¢ iswes in t;ha wn‘qrwer/*sy regardmg plea nngotlatmons are  ex-

¢ 'd Jndgﬁ, Shc furtber state& Lhat removal of the trlal )
cfrem yl8 mgo/:iatferas is a. vital step towards ensuring thabt
4_u13.ty ;ﬁea Tmeety  bukh \.&Stltﬂtlonai ,and contractual réquwe—-f

ﬁ?mﬁlem& resultihg fmm seht\encmg prcml‘se by tmal gudges du 1ng
- protect the “defendant's rights. The Supreme Court has mandated that,
to preserve ‘the defendant's due process rights,  trial records must

" show that guilty p‘%eas wera enterg;ad voluntarily, intelllgently, and .
uﬁdnrat:mdirgly. CPifficultiss in meeting the vo(luntar:mess standard -

niaue}.y, and - those which hold Judicial. Qmmwes to be only one factor
in determining the wvoluntariness: of ‘& plea:™ ~~E-is suggested. that the

- reccmmended by. the p osewton If thé prosecution recommendatlsn is -
© denied, the dé‘fenﬁén» Shonld be’ gzvnn the opportumty to w1thdraw his

of traditional plea negotiation. Recommendations by two Michigan Ad-

| " of the findings and recommendations of various national commissions -
. and standards-seétting bodies. Issues in the debate over plea.negotia-
. tion - practices are discussed, including the  question of whether

' ‘thHe adequaey of information ‘available to the prosecutor and the -

. , aamem the exe:*cise of unre{gala&eé dlscre*mn byt prosecutors and the‘ .

i3

i



{Sécrecy'of'the pleaknegbtlétion prodéSs B It is p01nted out that 1t>f
‘may be extremely difficult to abolish all - forms of plea bargainlng;r

‘Ways of dccommodatlng and worklng out. arrangements.-' It is. suggestod

" that, before. attempt:ng to -2boiish all plea bargaining,’ consideratlon

- be given to brlnglng the . process out into the open, maklng participants-

" accountable for the decisions they make, and providlng all participants

e , " with adequate- resources.  Such measures. a§ sunshlne laws, account-
: ability . ‘requirements, - full information °assurances, -and = judieial
in-cowt - inquiries into the facts could reduce ébuses 1n the plea bar~

galn*:g process.' :

93. HARVARD LAW. REVIEW ASSOCIATION ‘ ?lea Bargalnlng and the Transformatlon of ¢
the Criyindl - Process. Hdrvard Law. Rev1ew V. 90 0. 3:564-595,
JanuarvaQYT, g o A [ O A €% 5 39221) 

fDeals %th the struct ural reforms of plea bargalnlng and dlwcvsSes its-

,fheorebioal advantages over the “traditional ~ model = of eriminal
'proces“. The article begins with an examination of those elements of
the tnadlflonal model ‘which led to its breakdown and to the develop~
“ment’ ¢f plea bargaining. -Also discussed are the pknblems inherent in .
plea'bavgalnﬂng. The second part of the documen* analyzes ‘two prior
proszals for reforming the current plea b}rgalnlng process, - Fipally,
the /1last part presents z mag;sterlal!partlc&patxon model cf plea bar-
‘gaining as a subsystem of the traditional model. . By requ1ring ‘@ plea
%crnenlng hvarlng before an investigative’ maglstrate prior. to plea bar-
gaining and by 1n51st1ng on ‘the defendant's participation i#t the plea -
negotiations, this model would realize the potential advantages of a

bargaining system and amellorate the defeets of che cuvrent practlce.
(Author: abstract) : : :

9k, HOFFMAN, W. E. Pleas of Guilty ar the Federal Courts. . Practical Lawyer,
V. 22. n. 6:11—2ﬂ Beptember 1976 R I R : (NSJ 55207)

S ' The pleas of gullty and nolc contendere 1n the Federal caurts are
S - discussed,  and various sentencing alternatives are detailed.  The .
: © majority of defendants in . Federal ‘courts plead guilty or nolo con— .

tendere. Nolo contendere is typically treated by the courts as a

- guilty plea, the dlfference belng that tiolo  contendere may not be in-

trodused as an admission of guilt in a subseguent civil suit. Under

‘amended . rules, Federal -courts are required to ensure - that. the

defendants fully understand the potential consequences of a guilty or

given evidence that people- in institutional settlngs haturally seek

a nolo contendere plea. The required judicial advice to defendants is

listed"in the appendlx. ‘Nolo ‘contendere does not have to be ‘accepted
by the ‘court and is occasxonally regected It is estimated. that
approximately 65/percent of ~all cases reaching Federal courts 1nvolve’
plea bargaining, In the" past, plea hargainxng was done . bethd clcaed
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SLK”I, M A. Adjudlcatxan as the Admlnlstratlve Prceadurbs &F %argxn

- doors with ' the undersfahding 'thai judges ~ would refrain  from
~participating. = Under the new' rules, it now appears that Judges. may
- participate in whatever discu351cns ‘oceur ‘after ‘the ples agrpemeﬁ* is

disclosed, ‘Under the amended rules all plea bargalnang agreements

must-be placed on the official court- record. However, - csu*ts are hot
-bound by agreements between prosecuting and defense attorneys. in
“cases of multidistriet lLtlgaticn, plea  agreements apDTOVPd “n one‘

distriect must be upheld in another. -If fthe court deexﬂbs to rejest a

:-, plea agreement it must take. the following stepsr ' (1} inform the
partles, {2) advise the defendant in open’ court or otherw se that the |

court is nobt bound by the _plea agreemeny, 3 afford the defenéanb an
opportunity te wlthdraw ‘thHe originai plea,- and - (4} - #Zdvise the
defendant that if he or she persists in his ple of guilty or nelo con-

= tendere, ‘the disposition of the case may be iess favorable uhan that
_contemplated in thn plea agreenent “No references are prcva ps;

o 95. MQRFIS, ﬂ.' Prgtrlal Arbitratlun.' Proposal for-a New Model.: '_,Sénté ﬁar~

bara, Callforn;a,‘ Center for the Stuﬁy of Demoeraﬁac Institubtions,
o S quod 3ieT2Y

‘A proposai is made for a "more prlnczpﬁed" kind - cf< pretrial praﬂﬂdurp
than plea. pargaining in. which only tﬂe prosecubor and delense “auﬁseL5
negotiate ‘on a matter of great jfoncern to both def fendants  and

plaintiffs. The " dean of the Uﬂlverszty of Chigago Law Schosol
suggests thak ‘all ‘the parties in.a ‘case {including the judgse, vietir,
accused voffggfi as well as thﬁ prosecutor and. defense szounsell

. should ctake part in the negotlat&ons. ‘This tape; part of a series

of eight tapes (NCJ 31870 . through 31877) on the positure of the

‘eriminal justice system in the year 2000, sells for $59.40. The tapes
“were edited from the proceedings of a canference on MT The Politics of

Change in the Cr1mxnal Justice System."

i
i

Plea Bargaining: © The Roles of Prosecution and Defemse., In J. 4.
Gardiner and M. 4. Mulkey, Crime and Criminal Justice. Lex.ngton,
Masuachusetts, 1975.° 10‘pw R o o {ncg zvTETS

After exanlning ‘the factors which influ“nue the pra%ec a»‘s decisio
to bring charges and to negoti ate a plea, this article r

‘ crltiCISmS of plea bargaining and discusses po’lxy issues relating to .
}plea negotiation,  The decision to charge may be affested by sy .
variables as the strength of the state's. case, the propensity of tke

judge to dismiss or acquit certain types of defendants, the possibl
4 &

Z
defenses of the defendant, the criminal history of the defendant, the
seriousness of the ¢rime, 2nd the resoimrces available tc  the prosscu-
 tor. Similar factors are found to influence the decision to ples bar—
‘gain. Among the criticisms of the plea bargaining process uoted by
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o .te ‘development of
ns may . ignore the

i:hev féet v the case. , that p,.ea negotiatl

‘are ﬁf‘at plea ba,rgaln’tng may encourage unnecessary guxlty

individual z;eahabllitatme needs of the defendant; and. that plea bar— |

| gaining - may ~ledd - to 1rrat10na1 sentence dlsparlty -and allows»
, 11‘&@»5,1#;.1mate consmeratlons such as the strength of the state 's. case e
wand the contern:for court case flow to enter into the. determlnatmn of -

- senterces. Fmally, the author discusses twa 1mpo&*tant 1ss;/es which

. have ‘received” con51derable attention in “terms of pro Asa:.s for.
o rﬂeform, therlow visibility ‘of the plea negomatmn practice and the -

wldespread lack of explicit ‘policy concernmg its prgmedures and
standarus. (Author abstract modlt‘led) ST A :

3

HIMMER. R. T. and P. A. KR&ETHAUS. ‘Plea Bargaining: Reform: in Two Cities. -

.”Justlce System qungal v, 3. n. s 6—2% Fall 1§T;i } (NCJ a37693

" The impact oi“ plea-bar'gammg reforms imple'nemed in’ ﬁetrc&ah v)ich.,'j'
“and Denver, - Cpl., is assessed. Plea bargaining involwves a system and -

members. of the ;mdz.clary “this system directly accounts fior the dis-

position of the magorzty of gli. crmmal .cases, " Ple «bargalmng-

reforms in Detroit and Denver were mplemented by prﬂaechftcr poliey

demsmns,vnot by judicial rulings or legislation. In hm;h eifies,

plea . conferences were created by the. adoptxon gy palmxes requirdng

that zi} negotiations take place ‘in semlforma} eﬂz\fere} es mvclving S
_’durmg the .
conference termmate further negotiation, =~ & staff of . ass:xst-antf»

a1l rele’uanh parties, and that failure to reach” ﬂg?eemen

prosecutor§ was assigned responsibility for. ccndqcting all npegotie-
tions. !’m\ﬂcy statements . defmmg eoncessions to be made in *Jariaus
types of cgses were published, and pmseﬂutors explicitly’ adopteﬁ the

‘practice of‘ dlsclcsing information to the defense.  The reforms wq;re_’ B

successful in Detroit, but not in Denver.  In Detroit, ‘substantial

“efforts were made to accommodate  the inferest of ‘the loeal bar and -
, sudzﬂzary in the reform. In Denver, no such efforts were made. . “The

Detroit reforms represented oniy .a small changa whereas in Denver the

reforms marked & radical departure. from - prior practmes. - The : 
‘significance of these differences in accouﬂtmg for - the dlfferenzial.v--w

mpae* of the. refoms 15 diseussod

98. SCHEPPS, D. D. Trisl Judge's Dilemma: The Taking of Guzlty Pleas. Court

Revxew. V. 36f n. 3'18-7. January/?ebmary ”&9'{8 PR & (o4 2 51822)_

4 p:‘*eclse pmcedure for hearlng gullty pleas is suggested for the
couwrt in order. to reduce the grounds for appeals when - the glea 13_'
denied. It is reporhed that 50 to 60 percent: of the post—«:onvmtion'
prc;ceedings heard in .the Federal and State courts come f‘rém defendants

who have entered guilty pleas. The making and pregerving of a record,

‘preferably verbatim, of an court. proceed ngs surrounding the . hearmg
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of a negotiated gu:.lty plea 15 recommended It is advised that the -
~record - should contain "a oompJ.ete statement of the terms ‘of the
agreement and the judge §_reasons “for accepting or denylng the plea.
*__This - formal procedure “is believed necessary ‘because . the “plea"
dlSLuSSiOnS ‘themselves ~ are usually ‘informal - and px‘actlcally"

, r;unreviewable. While it is maintained the: eourt "should not participate
in plea negotiations, the court should inquire as to the existence of
a. negotlated -agreement whenever a ‘guilty plea is’ entered with = view

toward carefully scrutlmzlng the “substance of the agreemeat It is
further suggested that: the oour'c before acoept:.ng @' guilty  plea,

'.ahould require the defendant to. make a detailed statement regarding

» vthe off’ense to - which he is pleading guilty._- Sueh 'a statement would ’
"~ alsoc: sblpulate other offensas of which the defendant had been. earlier -

“convicted. ' Should the trial judge not accept the gu11ty plea. ‘this

statement and -any ev1denee obtained through it would be inadmissible.

‘agalnst; the def‘endant in  any ‘subsequent - proseoutlon. & list - of

“ reasons for ‘the cour% not to accept a guilty plea is presented. Some

'Jud:oclal decisions bearing on plea: negotiatlons are briefly discussed,

- and impt'oper inducements" communicated to the defendant for the purpose

of seeurlng a gunty plea are 1dent1fled

. 3o M. ‘,and"_wx. P .DALE. Legztlmatlon of Plea Bargaming Remedies for
Broken Promxses,-.- Amerlcan Cr:mlnal Law Rev:.ew. V. 11 . - 38771-799.

Spr‘xng 1973. v : j _ S S o (NCJ 10999)’

'.Problems and mjusmces of current plea bargainmg procedures. and

misunderstandings, and misrepresentations are roofed in the secretive

discussion of possible solutions.  The problems of unkept bargains,

approach whmh courts and participants have hlst;orlcally taken to plea

: negotxatlons‘ - Its prevalence and importance require greater attentlon -
. to ‘the realities of plea bargaining. The authors recommend adoption -
~ of preventive measures to eliminate many of the uncertainties and
exigencies of the negotiated plea.. One of these measures would be to -

‘set. down the plea negotiations in writing, divulge the results to the
. eourt,’ and mcarporate the written agreement ‘into the official court
‘pacord. Other areas discussed are theories of rehef ‘based on

~100. U.S.

standards’ of ~voluntariness - and procedural fair play, and judieial
parmcipatzon in plea negotz.ations. (Author dbstract modltled)

DEPARTHEKT OF "JUSTICE. - Law "Eoforoement ‘Assistance Administration.

National Institute of Law Enforcement and Criminal Justice.v Pretrial

Settlement Conference: An Evaluation Report-—l)reft. W.A. Kerstetter.

Proj. Dir. . Chicago, University ot‘ Cmcago Center for Studies in
_Criminal Justloe, 1979. 184 p. o _ . SRR (NcJ 56875)

Direoted at bot.h criminal - Justlce practitloners and researchers, this
:5&:udy out.lmes a Dade County, Fla., proposal to- voluntarily involve -

REL
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'»:; v1ct1ms, defendants, énd police "in : Judlcial plea - negotiation7-“v
.conferences. Supported by ‘LEAA, the study had ‘several obgectives" (1)
“to determife whether pretrlal settlement eonferences were a fea51b1e

" ease disposition procedure.-in a ‘major. urban area Telony: court‘ (2) to

. make & pvelimxnary determination” of ‘the procedure's 1mpact on ‘case ," S
pPOCQSolng and disposition;. and (3) to -assess’ the. impact - ‘of the

conference on the Judges, attorneys,_vxctlms, defbadants. ~and’ police

involved, The field experlment in Dade County: proposed that- 411 plea -

negotlatiogs take place in front of a Judge and that. the v1ct1m. defen=
dant,. and police OfflCEP be invited. The. conferences were brief, but

"generally reached. at least  an outline of a settlement..: They usuallyl

1ncluded at 1least one lay party. altnough “the attendance rates: for the -
victim  and. police -officer were low. The change -in tne structure of

the - plea ‘process. . reduced. the time: 1nvolved “in cxearlng ‘cases by
~lowering the- information and dec1510nmak1ng costs to the 3udge< and

o attorneys. No - 31gniflcant changes in the settlement rate or in the =
',1mpositlon of criminal sanctions were note& There was some : evidencet*

~~ that ‘the police and ‘to some “extent, the’ victims who attended the -
" 'sessions obtained more. information and had ‘more pos;tive attitudes

‘ about the way: the cases were handled A brief “background discussion R
vang/ llterature are provided.. along with a descrzptxon of the full

trial settlement . conference preposal and its rationale.: The issues

e '?addressed in  implementing  the proposal are. discussed, as_ are’ ‘the ~
f:research ‘methodology, ﬂlndlngs, and implications, Tabular and graphic
_data are prQV1ded._ Th¢ sample procedure and 1nstruments are" appended ‘

UNTVERSITY LAW SCHOOL.  Restructuring the Plea Bargain. Yale Law

’-;h-3ounnal“; v.?82,“n‘ 2:286-312. December 1972, . (NeJ 08272)

.L\

g,Crlthue of fhe presppc system and’ suggest;cns.that ‘51ﬁne the plea

' _bargain. is'in 'reality a sentence determination, a  formal Judge- _

”'“supervised ﬁearlng be held. The ‘author outlines the content of his -
.- . préplea’ h@arlng,. discusses the benefits whlch ~would - result, -and -
ikf,,responds to p0351b1e eriticisms of ‘the hearlng» . :

BT R




‘  CHAPTER V—LEGAL ISSUES AND FEDERAL RULES
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'  ;162. ALSCHULER AL w. Sﬂpreme Ccurt “the Defense Attorney, and the Gullty Plea.} f
B Univer51ty of Colorado Law Rev1ew, V.KLQ?_ ., 1 1*71‘ - Fall 1975.
o =i B ey b %ﬁ,,_. , ey 31781

In ana1y21ng s;gnlflcantly relevant Supreme Couru, déQISIOnS, thlsT
_artiele argues that the ccurt “has: auandoned ‘desirable  concepts  of
o walver in guilty: plea dases. - and given unJustlfled welght to counsel
. presence, - The artlcle analyzes the Supreme Court's gu11ty~plea .
“trilogy {(Brady v. Unlted States, McMamn® v, Richardson, and. Parker. v.-
: “North “Carolina) - as- well as & -number of subsequnnt Supreme ‘Court
. decisions (including Tollett - v‘ Henderssn, Roblnsom ‘v. Neil,  Black~ -
‘ledge v.. Perry. Ellzs V. Dyson, and Lefkowitz v. Newsome), A section
_on  "the ‘merits -and demerxts of the knowing“walver ﬁmncept" explores
problems of  finality .and habeas corpus. ju dickion’, In considering-
‘whether a guilty plea should be held 1nwolu iy only mhen dndiced by
. a threat of runlawful action, the article examlnes ‘the’ hlstory of the R
:doctrines of unconstztuulonal conditions, the- dockrine of - duress in SRR
private contract cases, the law of voluntarineas appll&able te out=of- :
_court confessions, and the - Suprame Court's treatment. of  gen-guilty--
"~ plea  waivers 'of constitutional righks. -Ameng - the other. ‘topies . -
a .conézdered are. retroactivity in constitutional adJudxeatlon and the
 reguirement af ‘the. effectvve ass1shanne of u@ursni, -\Author abstract
modified) - . -

103, BARKAI, J. L. Accuracy Imquiries for all Felony and Misdemeanor Pleas--Vol-
_.untary Pleas but Innocent Defendants9 Unxvars;by of Penasylivania Law :
Review, v. 126, n. 1: 88 146. Hovember 1977, KﬁCJ H3873‘ ,

‘The development of - and 1atlon&le fbr tbe reg#1remént’£hat “trial Judge5f
establish a faetual bds’s for'a guilty ‘plea before accepting the plea
. are explored An estimated: 85 £0.95. percent af all eriminal convie-
“tions in the United States result.from guzity ‘plaas. - By pleading
__gu11ty, a defendant does nnt forfeit his protections against unfair or

improper ~actions during the ©pled . proegss.  Voluntariness ~and
understanding are well-established canstztutxcnal prerequisites for
valid ' guilty pleas. - Growing inferest in the - instltutﬂonal gnd

' personal pressures ,that induce derendants to plead gnllty Has .~
accompanied the courts’ formal reeogni»imn of . plaa bargaining, Of
particular concern is the situation in which an inncesnt dwfendamt 8
legal guilt is sealed by a plea of guilty., This gpongern is reflepsted
o in Rule 11 of the Federal Rules of . Crimznal Prnceéﬁre and in SeVeral o
~ -state ‘cases and statubes ‘requiring ‘trial Judgas to - detarmlne the
Caccuracy of guilty pleas. -However, except under the: Federal St andard ;
the accuracy inquiry generally. is required only in felony taseg It
is argued that no difference between félony and misdemeanor. mhargeq
Cgan justlfy the application of accuracy requ;rements solely to felony
‘gases, It is proposed that an accuracy inquiry be exiended to all
. felony and misdemeanor guilty pleas in State and- Federal aaurts. +The
_conclusion is mad& thah such an extenszan wiil eﬁhanée tbﬂ qpallty of’
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104 BENNETT fg..-A;'"offer You Can't Refuse: = The Current Status of Plea

"Crlmlnal Justlce w1thout produclng undue costs for the lower courts.:
A proposed standard for the -accuracy: inquiry- requlres ‘that the

o accuracy of a plea of . gullty or nolo contendere be establlshed on the

©‘record by the most rellable method avallable and - under a. standard of .
. proof equ1valent to the proof needed to defeat -a motion for a directed
. verdict of" acqulttal ““The proposal also- prov1des that "a ‘judge may .
. accept & guilty plea even if it - does not ‘meet - the - factuval. basis
'standard if the ‘judge establlshes ‘on the ‘record that ‘the defendant'
after. ‘being informed of the apparent ‘factual deflclency of his plea,
f{chose to plead and that there is i probabilluy of CODVlctlon at trial.

Bargalnlng in Callfornla. Paciflc Law Journal v. 7, . 1:80-104,

UJanuary 1976. e T T T L T Sl (NCJ 31679)

R Thls'"“tlcle deflnp“ ples bargalnlng, examines. the establlshed constiu’f”
"._tutlonal requlrements ‘and Federal statutory law on- plea bargaining, -
o and vrfers suggestlons on developlng a plea bargalnlng procedure for

Califérnia. - The "author states that plea bargaining may be defined as

- the grantlng of certain concessions to the defendant in the. event that
- he pleads guilty. Constitutional requirements with respect to plea’
. bargaining are reviewed. These include voluntariness, fulfillment of -

any - promises Made,- and the . rlght . to counsel durlng the plea
negotiation process.  Recent changes and provisions in the Federal

statutory laws on plea negotlatlons are also outlined, The present
jstatus of plea bargaining in California is then discussed with rESpect

to statutory and case. law, and’ the need for a comprehen51ve scheme. on

plea  -bargaining is examined, ~Finally, specific problems in -

formulating a comprehensive plea bargaining scheme are addressed,
1nclud1ng such  issues as.. allowable. concessions, Judicial

part1c1patmon, the: lack of correctlonal approaches, disclosure of'the;.
plea bargain, advzce to  the defendant, differential sentencing, and’

overcharging. — The new Federal rules and model . statutes,are_examlned

. as potential sources of solutlons to these problems. (Author abstract
, 'modlfzed) : : '

105 BISHOP. ‘;  N Gu1lty Pleas in >WiSconSihg Marquette Law Rev1ew V, 58, .
' n.. U 631-653 : 1 N U S o ". o R {NCJ 50658) :

ThlS artlcle rev1ews the Wlscon31n Case Law concerning. the voluntary
gntry ‘of Ngull*y pleas, and - 1nd1cates ‘the difficulties . confronting

defendants who ' enter guilty pleas and then seek post-conviction
~"absolution. ‘The Wisconsin courts, ‘in compllanee with constitutional
~and . ‘procedural mandates, -must guarantee that pleas -of gulity ‘are

voluntarily entered and are based on the truth of genuine guilt. "~ The

controlling factors “in determining capaclty to enter -a guilty plea are
 the defendant’s age.‘educatlon, and mental capac1ty Where the record



shows that the gullty plea would not have been glven 1f the defendantf»"
. -had “had counqel the ‘blea is 1nva11d Although NlSGQHSln law requlresp
r[observance of the defendant's_ right- to- eounsel - the ‘Iaok7 of “such
-counsel raises ‘an . issue  which" must be preserved by" post-conv;chlonﬁ
‘motlon in " 'the trial - “eourt ‘as & condltlon to ralslng it on- appeal v
" Without  such motlon, the rlght to: counsel: would be deemed waived. ' The
: ~deeision of the“U.S. Supreme . Court in Boykin-v. ‘Alabama (1969) ‘applies
e ;_”;fto WlSCOHSln procedure. holdlng that the defendant . must- know1ng4y sSur-

render his or her. right to  trial, and-that: the record ahows clearly]'

“that the’ gullty plea was ‘entered voluntarily -~ Wisconsin state courbsjf

~have “enumerated ' the guidellnes for  trial judges'’ 1nqu1ry into
defendants’. understandlng and free w1l;.- A £dlfilled plea ‘bargain

- negates later allegations of coercion, even if the judge does ‘not’

follow. the prosecutor s recommendatlon of probatlon.ﬂ~ Plea w1thdrawal:if
is allowed only to. correct -a. clear 1n3ustlce Additional diseussion -

concerns  the | use of - Federal habeas corpus and  State ‘appellate

‘review., A proposed MGuidebook - for Judges and’ Attornejs" used in. prenfif.

parlng the trlal record 15 appended Footnotes are prov1ded

‘ef106.:BRAND, E. . Revised Federal Rule 11: ghter Guldellnes fer Pleas in Crzml-
. nal Oases Fordham Law Review, v. 44:1010~1028. Aprll 1976, '

_ Rule 11 was- amended in 1966 to spe01fy more fully the eonduct requlredi

by the trial Judge in- acceptlng a plea, .and again in 1973~7S to bring
- plea bargaining negotxatlons 1nto open court and regulate . their use.
- This note surveys the changes written into the amendments ‘to- this.

rule on the acceptanoe or rejection of -wallty and nolo contendere. -

. Pleas, analyzlng ‘the extent -of  their derivation from ~case  law
development before and since the 1966 rule, and probing their likely"

" effect on judicial decisions to come. ‘The ‘new . rule expands the .
personal discussion dhlch must oecur in ‘open court’ betwean - Judge and

defendant. Not only must the court determine that the defendent under—

stands the nature of the charge -and the consequences, butimust inform =

him  of them, partlcularly his- rlghts to trial by jury, to. confront
one's . accusers, and -against se1f~1ncr1m1nat10n. “In additiofi, the »
- consequences of ‘the plea requirement is dellneated to include the man- .
-datory minimum and maximum possible penelty provided by law. Another
section ‘of the amended rule requires a. determlnatlon of the accurary.f
(factual basis) of the guilty plea developed on the record. Two ohher
related sectzons“ however, - are 11kely to. engender controversy - They
- provide .that ‘if, ‘at the time of a plea of guilty which 1is later
- withdrawn, or nolo contendere, or an offer to plead elther, the -
‘defendant makes. statements related to or in- zonnection with the plea—
on the . record, under oath, and in the presence of counsel——evidenee of
such statements may be~ “used in a . subsequent perjury prosecution,
though not in any other civil or crLMinal proceeding. It is concluded1~
~ "that, taken together, the changes add up to a renewed concern for
~ consistent results in the courts and 1n tlghtened gu1de11nes for trial
,Judges. : : )

o




107 "BROWN ; T.; Jr;; Crimlnal'Proceéure. Federal Rules of Criminal Procedura——
Rule 11 Statements Concerning. Voluntariness of ‘Guilty Plea Not Cgnelu-

8ive - Against Contradlctory Petition for Post~Conviction Relief Under

28 USC 2] 2255 - Vanderbilt Law‘ﬁavleWz v. 29, n. 6 1449-1&63. November -

- Revzaw cf Federal écurt decision in Mayes v.. Plckett (1976)

: ccncerning the conc1u51ve nature of stauements made - by the .accused at

a Rale 11 hearlng gainst contradlctcry allegatlons in &

."postcanvieblnn motion. Buie 11 of the rederal Rules: of ‘Criminal
' Procedure requires - that negotiated pleas be accepted only when

voluntarmly and knowlngly entered by the defendant In defendant

Mayes' Rule - 11 'trial to determine voluﬂtarlness of plea, extensive
‘questioning of  the _defendznt by the presiding Judge satisfied the

= court as to the voluntary nature of his guilty plea., An appeal to the

¢ 2. sttrlct Court denied a’ sabsequent motion to vacate the sentence
~due to coercion through the use of threats to t%e defendant's pregnant

wife and unkept promises of a reduced sentence in exchange for the.

_plea of guilyy. - The U, S, Court of‘ Appeals held that gtatements
concern;ng the volunktary nature of a gailty plea made hy an accused at

a - Rule 11 heap ing - are not conclusive against subsequent contradictory -

- allegablans made in & motion pursuant. te a Federal past-cnnvi&tion

relief statuha._ * The ‘author examines previous Federal case law

deallug with mctiens to. vaegaie sentences and analyzes the reasoning
‘behind fhe holding will ‘increase filings under 28 U.S.T, Section 2255

and undermlne the: goal of & final deﬂerm1nat10n of vgluntariness at a

‘Rule 11 hearlng He suggests adopkion of a standard to - gounrn hhe
eanclusxven»ss cf Rule 11 testmmony. :

108. CQGAN “N. H Enteriﬁg Juégement on-a. Plea of Nola cQtendere, A Resxamina-
tion of North Carolina v.,Alfard and Some Thoughts on the- Relationphpr,H :

- Between ?rcmf “and ?unxshment Arizona Law Review, v. 17, n. 4:992-
w22, 39”&. Sl : o _ . (NCJ 36473)

Review of . 'the Supreme Court decision ip North Carolina v, Alford
(19707 which - found ‘the defendant's pléa of guilty to a lesser charge
' valid despite the fact that it was accompanied by protestations of
innocence.  The author examines the English common law evolution ‘of
' the plea of nolo contendere to illustrate- the historical concern for

_ certaxnty of proof in the context of plea offerings.. A dlscussiea i
~ Alford . against this common law background reaches the c&nclus*en that
‘this concern has been substanbtially dz‘uted_ {Autbcr_ abstract

modified)

78
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held that & counseled ‘guilty plea precluded challenging the indictment- -
“on the grounds that ‘Blacks: were systematically excluded: from the - .grand -
~jury. The author: belleves that “there was llttle legal support for the .
" Tollett dec151on, and - fears that ‘the . Supreme . ‘Court may “decide cases.

Gullty Pleas‘ Weak Links 1n the_"Broken Chaln." Criminél Lanlf:"“‘

Bulletin,‘v. 10 . 2 1&9—160 March 1974 V;j}'ﬁj (NCJ 13&86)

Analysis of Tollett V. Henderson, a 1973 Supreme Court de0151pn whlch'l T

, W1th similar issues- nccordlngly.. At 'issue is a view of a gullty plea

110 ELGER

=

111. FLANAGAN W.J. New Federal Rule of Criminal Procedure 11(5)  Dangers in.
Restrzetlng the Judicial Role in Sentencing Agreement. American Crim-
;1nal Law Rev1ew u.»1u n. 2 305 318 Fall 1976 S ,f (NCJ 39271)“ o

: fThzs— commeént foeuses ‘on the dlfflcultles qnuiclpated under the new

-may agree te a particular sentence as. part of a plea bargain. Another . . -
provision -prohibits judges from partlelpahlng o any  plea. ..
.negotiatians.u A brief survey of ¢ase law*prior to the adoptxon of the

new. rule is presenhed and  the dimpact of changes wrought by the new
law are analyzed. -The several state rules governing plea ‘bargaining
“are- peviewed,  .and thelr advantages over the Federal scheme - are.

- considered. The author advocates studV1ng bhe rﬁsulbs of the Federal_

“ds a break in the ehain of ‘events precedlng the plea. as opposed to a -

Cview that a. guilty plea is not voluntary if based on fear of a hlgher

penalty or simply conv1ctlon. and it then develops that the laW which .
induced  the fear is found to be: unconstltutlonal Ultlmately, the

questlon is whether a counseled gullty plea is open: to any challenge

but the restrictive ¢laim of 1neffect1ve assistance- of counsel or the B

rare 31tuatlon of lack of ;ur15d10+lon (Author abstract)

J. o ﬁuﬁ ?rocess._ Gullty Pleas~-Const1tutlonal Standards ef Volun—n: N
tarlness Were Not Satisfied by a Plea of - Guilty Where Defendant Was .-
‘Unaware That Intent To Kill Was an Essentzal Element of Crime. Ameri-

can Journal of Criminal Law, v. 5,_n. 1_105—1#0 January 1977,

”Reviewv of ‘the»sSupreme Court %uling ih';ﬂendérsan Vi | Morgan (1976)

vacating the - petitioner's 1955 second-degree murder conviction,

holding that court ‘and eounsel had not informed him that intent was. an
element of the crime. * The author examines the judicial development of
the guilty plea process used in the U,S. and analyzes the hwo-prong

test. developed by the court for determlnzng whether the constitutional

‘plea of guilty is met in a given case.. He conecludes that due to. the

vagueness - of - language in -the .majority opinion, state trial courts =
should - follow the procedures of Rule 11 of the Federal Rules. of Crlml- '
na