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TESnKlNY OF' 
CHIEF JUDGE HAROLD H. GREENE 

BEFORE THE SENATE SUBCOMHITTEE ON TIlE DISTRICT OF CXlLUMBIA 
ON D.C. BAIL REFORM LAW 

JANUARY 31. 1978 

I appreciate .this opportunity to appear b,fore thia Committee 

to ~u~:l.fy on H.R. 7747; which would amend the pretrial detention 

provia1ona. !;)f the, D.C. Bail Reform Act. I l1kewiaetut1fied before 

the Houae co.m1t~ee which conaidered' this legislation, and the pr~sent 

bUl inco·.-porat .. some of the suggestions I .. de .at that time. 

",l",want to reiterate now wh"~ ,t stated then: that I fully share 

th. pcbl1c concei::n,·andd1smay aboutcriilM!s collllldtted by repaaters, 

particularly ,thoae who are on SOlll8 form of cor,;~itional release, be it 

bail, probation, or parole. The rights of citizams to ~be safe in 

their hOMB and their strnta .is obviously of, paramount importallce 

to an orlanizad, civilized aociety, and it deserves the higheat , . 
attention of \loth.l_ enforce_t and the judic1alsystem. For that 

r ... on I aupport portioms of the bill bafore this.Committee. ,;Yet 

it.ust alao ba recolllized that both practical and comstitutional 

considerations may dictata other, more complex staps toward the 

achieva .. nt of theobjectiva of Ireater·coaaunity aafety 'in the 

context· of bail • 

I~IUIY be instructive to remember that, whan the current preventive 

detention proY1aions were enacted in 1970, they were widely hailed by 

Ij , 
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their proponent~. aa, the definitive,.an8Wet;··~p·the .. crime problem ~n the 

District of Columbia. The then Chief of Police Jerry Wilson frequently 

suggested during 'the course .of.the ,debate that .enactment. 'of the, pre­

vanth .. ·detentioDstatute would,. in. effect. break the back of 'violent 

cril41nal activ1tyin the District of Columbia by bringing' about .the 

ineereerationof .the 300 to' 400 'individuals who, he believed" ,"ere 

responaible.':fo,r UI08t,street crime. Ot,hers agreed withthia position, 

evenwh11e a8suringthe Congress that the. use of preventive'detention, 

and hence th.. denial' of. 'the ri~t ,to ball, would always be"l1mited to' 

the most dangerous criminal tecidiv1sts--indivi"duals who could not, ' 

reasonably be ,dealt with in any other way. 

'Although, happily;. the erimerate .. has'deel1nced since 1970, this 

does not appear to be due 'primarily to .the ,preventive detantion legis­

lation.,The fact"is'that tlle law has been but rarely. used •. In 19]7; 

for example, a great many defendants might conceivably haVe been' 

regarded as 'eligible, for, prevent~ve detention under the broad provisions 

of section l322~a) (1) of title ,23 of the .D.C. Code •. 'The ,Ba11 Agency 

actually. recommended preventive detention hearings in 322 cases during 

the first nine months of that year pursuant to section 1322, and .the 

u.s. Attorney •. requested prellentive ,detention hearings in,on:l,y 29 cases 

during all 0.£ 197,7,. " 
Law enforcement officials argue, first, that the failure to 

. utilize the current law more frequently is due in large part to its 

-------------- ---
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admi,niatrati". C:'!InPl.xit.Y, and s!lc;ond, ~hat"the authorit;y to .invoke, 
• .. . '. ~ .. • .. ,. .;.j •• ' " ",.' • h 

preventiv~.p.tenti(ll' m~.t.,~e ,sign.1ficant,lyexpal\~ed if, cl'iminaL , 

r~.ci~~~t~m. i~ ,-,~oQ~ c~nt!lined: 

Let me, dea~"first ~ith ,the prqcedurat:, ~!lm1n~~trative ,asp~~t:, of 

the p.roppsed chang~s,., 

,,1. H.R. 774,~; ~:passe~,byth,:,~o~!,,!I! pf .~presentati\'e~ wo lId 
< ' •• 

amend ~.ec:.~ion_}322( .. )ofFit1e ~~, .to provide ,I! J.O",~~y"ho.l:,~in~perio~d, 

rather ,than ,tlte, pr~ent S-day period, ,to, enable ,the appt;opriate 
, ,.' ~. • ,J-, •. ..,; t. .... ; .... , ':' ~. to,' ~ . ~. ..':.,; -" , . f, . < .' , 

authot;f,t.:~. ,F~ m*. ,~.i~1tial, ,decis:f,on as ,to .~hethl!t; pr~blltion or 

"pl!ro;le"sho~ld. be, ',t;evoked ,in tlte case pf a rearrest. I. s'!pyort ~hls, 

ametJdunt.. The five-clay l1mitatiop is pJ;'ob~ly tqo '!hort in.,J1,1I!I of 

the substanti~ l:ogis!;~Clll task, of asse,Dill1,ng t~e evidence ,neceasary. 

for a ,l'evoc:atio~, h.~ar:f,ng and the. n~c .. ssari~y. limitl!~ resour,gesof th.e. 

prosecutl,o~",,-probation, andpar9,~e autl\orities. 
J. 

.2. L1~t!'Wfse" H.~. 77"7~ould inct;~8!!e .to 9q day~ the per1O~ 

dUl'i~,~ which the ~,r1als,of any detai!led defendmtts m~_t. be commenc"ed. 

'., 

I' 

I am in~g~~emep,t, .wi~1:l ~I!, ~.s. AttolJle>: that,t;he,presl'Ilt 60-:day l~mi,t: .~ 

is unrealistic. Evid~nce must be gathered; investigations must be 

conduc~ed; Witnesses,!l1U8t bepresent~d.,to a grand jury;, the grand jury 

mU8~del1be~<lIte, c!ec~de,. and, ,return indictments; motions may, be f11e~ 

by one sid, or the other; defense coullllel as well as the tr,1al."prosecut,o.r 
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I1lI8t ha"- lin opportuidty' fully to prepare their' cases; and the court's' 

calendar IIUltbe such that the matter'may'be heard within a time 

c.rtain. It is unlikely that all of these processes can be accomplished 

in the'majorf'ty of cases with 'just 'and 'fair' results within the 

sixty-day time frame. Indeed. the federal Speedy Trial Act (18 U.S.C. 

3161) will only by 1979 require trials within 60 days after ind ctment-­

rath.r than aftei' arrest--and achievement of even that objective is ' 

likely in prACtiCe 'to depend upon the;appropriation of dms1de~able' 

8IIOuntS of public funds for both courts 'and prosecutol1al'agericies. 

Criminal cases are now'heing tried in Superior Court as expeditiously 

88 in the more efficient urban courts in the United States. In 1977. 

it took an av.rage of 12 to 15 weeks' after indictment to bring the 

average f.lony defendant to trial.' Yet in spite of the exceptional 

record. it is unlikely that the 60':day time limit could be observed 

in a gr.at number ofc88es even here. if only because the grand jury 

ordin.rily takes more than 60 days to consid.r indictments. For'these 

r.asons. I 'favor the proposed amendment to ext.nd the' statutory period 

to 90 day •• 

The •• extension. of'th. propos.d time ~imits should overcome some 

of the 'prosecutoria1complainta about the adliinistrative unworkabllity. 

of th.'pr .. ent law.' 

3. The various House bills which ultimately culminated in the 

p .... g. of H.R. 7747 would have provided for the detention of persons 

\ 
--=~.-=_\ 

II 

• 

51 

- 5 -

"chal'ged" w~th certain s.rio~ or violent offenses. and they wpuld have 

elimn.ted the, r.quir ... nt tll.t no one l18y b. hele!- in preventi,ve 

unl.sll • "judicial officer • • finds .,' ., that • ',,' there is a 

substantial prObab~lity t~~~, the person ca.1tted the offense." Law 

.nforc.ment .g.ncies strongly supported thes~ p~oposed amendments. 

but th~ were not incoprorated in the bill finally passed by the House. 

I would caution the Committe. against any attempt to r~v1~ these 

conc.pt"., 

Th.re is no reasop to doubt the good faith or, indeed, the good 

judgment ,o~ most memb.rs of the Metropolitan Police Department. Still, 

it would be a fundamental depart~re from constitutiona~ principles to 

grant the power to any or all of them to bring about the incarceration 

of a citiz.n for w •• ks or months without the prot.ction of a meaningful 

h •• ring be for. a jud1,cia10fficer. Out: syst.m is based on .checks and 

balances. Police, offic.rs arrest; judicial officers decide whether the 

arreste~ person is to bedetai~.d. To depart from ,that, division of 

authority would not only grant to police offic.rs both law I!l\forcement 

and judicial powers, but·it would also effectively discard the presullp­

tion of innocence whiC;h is ,a cornerstone of our legal ~ystem. That 

pr .. umption of ipnocence, as Chief Justice Vinson so eloquently stated 

in Stack v. Boyle, 342 U.S. 1 (1951). i. more than a rule of evidence. 

it is central to ~nglo-American law. Un~er that system of law! police 

>\ 

t' 
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officers" (or, indeed; prosecutors) do nol: deCideonpunflihment--and 

incarceration, by whateVer name or in whatever cadse, is punishment 

insofar",as 'the detained individual 18' concerned. MOreover, statistics. 

show that well 'over one-haH of all arrestli reSult either in diSmissal, 

acquittal,'or a decillion by the U.S. Attorney thaI: the caBedoes not 

IIIIIrit p'ro.ecution. These''f1gures indicate thsl: under propos alii 'Ihich 

would provide for detention pending triar:upon a' chargealon~-w1thout 

a judicial hearing and determination of pro~ability that the defendant 

cOIlllllt'tted the offense--a large number of defendants would be puniilhed, 

that is incarcerated, without subsequentiy being convicted of any cd.', 

4. I have problems with two other procedural aSpectS df 'the 

proposed legislation. The bill would amend ,,"ction 23-1322(c) to 

provide that :pretdal detention proceedings may be initiated by a 

judge or other judiciiil officer, while under present law such proceed- '. 

ings may be' "triggered" only by, atl application of the prosecutor. In' 

my vit!1O" ,1t is inappropriat'e to inject judicial ,officers into the process 

as advocates of' pretrial detention •. Such i role, it seems to me, 'not 

only thi.ateng judicial impartiality, but it removes from the prosecutor 

the authority and responsibility for identifying and seeking pretrial 

detention that is rightfully his alcine. Under our system of legal 

procedure; it is' the prosecutor' who is most familiar'with such factors 

as the precise circumstances surrounding a crime, the defendant's 

I 
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criminal record,. and other facts which would indicate the need for 

initiating a preventive dete,ntion proceeding, either ,to assure the 

defendant's pre~ence at trial or to protect the cOllllllunity. This is 

especially the case at the early pOint in the judicial proceedings 

when the preventive detention decis,ion will be made. It is also the 

pro.ecutor who knows best the posture of his witnesses, and he 'lone 

18 ~n a !'osition to determine whether they should or should not testif~" 

in early proceedings, .or ,only at a later time, at the trial. Indeed, 

, the judge 18 not likely even to \.tnow the names of the wi tneases and 

the nature of their evi~ence, and he would have no way of finding out 

without a significant intrusion and participation in the investigatory 

process. 

To make the judicial officer responsible, in whole or in part, 

for initiating a preventive detention hearing, would change the role 

of the judge from that of an impartial indll.vidual--who decides on 

the basis of the facts presented by both the prosecution and the 

defense &II to ~hether or not preVentive detention is appropriate--

to that of an advocate of preventive detention, Just as I believe it 

to be inappropriate to allow preventive detention ,to be based simply 

on an arrest or a charge, witho~t any judicial determination Of probable 

cause--because this. would ,change' the role of police and prosecutors 

to that of judges--so it seems to me, bnd for ,the same reason, 

#'::,;::n~~""'~'~~-'-~~-=-='~~~---~-
,'};~. 
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in.ppropriat. to uk the judicial officer to inidate preventive 

d.t.ntion proi: •• dillgs, for that would change his role from that of • 

judga to that of a pro.ecutor. 

H.R. 7747 would al.o _d the current legi.lation to provide 

for revoc.tion of condidonal r.le1Ul~ for offenders arrested while on 

bail, prOb.tion, p.role, or other mandatory release pending comftetion 

cif any a.nt.nc.. As you knoW, under the d.cisIon i~United States v. 

!!!!!!. which I .uthor.d, .nd which was endorsed unanimously by the 

Board of Judgu of the, Superior Court, the court may hold an individual 

on probation or parole wpo i. arrest~d for certain serious offenses 

until a determination can be 'made whether probation or parole oUght 

to be r.vok.d. The proposed legislation would, in effect, both codify 

and .xpand the ~ proceduro. Under an amendment to section 1322(e), 

if a probationer or a parolee is rearrested for any offense he could 

be held for 10 days to determine whether the appropriate authorities 

wish to seek revocation of probation or parole. If revocation were 

not to be sought in this manner, there would be a requirement that 

the judge hold a pretrial detention hearing anyway. 

While I fully support the codification of the ~ procedure 

for probationera and psrolees who are charged with serious new offenses', 

I question wh.ther r.vocation and hence det.ntion should au~omatica11y 

be consid.red where the Original offense, the aubsequent charge, or 

" 
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botti; .~ r.latively ainor on.s. I do not balt.va that it i. either 

d •• irabl. or pr.ctical to proc .. d automatic~lly with an i-.-di.t. 

r.voc.tion of probation or parole aolely upon an arre.t for a minor 

ai.d .... nor. 

Bayond that, I·have serioils reservationa about II rE<Juirement that 

the judge hold a pr.trial d.t/Antion hearing in .11 rearr.st caSn, 

.ven when the appropriate'F.deral or State authorities have d.liberat.ly 

d.clined to revOke p.nding a cCinviction 011 ths new' charge. Again, 

the various sup.rvising authoriti.s are in ,the be.t position to asse.a 

wheth.r a d.f.ndant in thi. atatus truly represents' a danger to the 

co_unity. If th ••• authorities d.cline to seek revocation there 

wc:iuid app.ar to be no r.ason ,to require that a preventive detention 

heari'ng be h.ld on ,the court'a own initiative. At a minimUl\l, rather 

than requiring a mandatory d.tmltion hearing in auch cases, I suggest 

that such a hearing should b. held only if th'. prosecutor affirmatively 

,requ .. ta it, and if the' crime for which the defendant is rearrested 

is a dangerous or viol.nt crime as defined in sections1322(a) and 

1331 of the bill. 

5. 'Let me turn ·now to the prC)posals to expand the categories of 

c ... s subj.ct to preventive detention. Und~r H.R. 7747 these would 

app.ar to' f.ll into two general categories. First, the hill would 

remove the gan.ral pr.aumption in favor of pretrial releas.in cases 
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involving .murder in. the. first degree, .forcible rape, and armed robbery; 

second, it would provi,de fQr Preventived4!!tentil1n with respect to any 

defendant who, while on bail fl1r a .felony, .is subsequently r4!!arrested 

for any other offense. 

'The law currently perpetuates the ancient practice of :sllowing 

bail in all,non-capital cases. While there may be sOme do.ubt ab lut 

the. CORS titutional1 ty of ttlegidati ve determination that individuals 

charged With any non-capital crimes will not at all be entitled to. 

bail, the provisions 'referring to murder and forcible rape would 

appear to be appropriate and valid. Inclusion of these offenses in 

the preventive detention sections of the Act would not represent a 

radical departure •. But for the abolition of ·capitsl punishment .in tqe 

District, some of these, at least, might well ,have been capital cas4!!S. 

Moreover, the 'statute nowauthoril!!es detention of a person .charged 

with certain. ·dangerous .crimes if" based ouhis pattern of behavior, 

the government· certifies that no cO,ndition will reasonably as.sure the 

safety of :the cODlDunity. It, would"notseetq to be unreasonable }egis­

latively to presume that with respect to persons charged with, murder, 

or forcible :rape, ,there are ,no COnditions ,of release which wopld 

reasonably assure ,the safety of the community (pr~vided., of course, 

that the prosecution would, still have to show'and the judge~ould 

still have to find that danger to, the community actuslly existed in 

the particular case). 

" 
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Som.what different,considerations maybe,sai4 to apply to the 
os' '.'....., .'...",',' I ( 

off,enae of a~d rob~.ry. Heinous ,as i~. is, it, has not traditionally 

beell a capHal of~enae, b~t is in the cstes,ory of what is commonly, 

referred to as "street crilll\i!8." Moreover, at least under District of 
~ . , ... .,. 

Columbia llW,t~e offe~e of al'llll!d robbery, t;;ncompasses manY different 

f~ctUal circWIIS,t~nces., For example, armed r~bbery charges are, 

frequently brought not only against the primary pe~etrator of an 

armed robbery--the individ':!8l who actually uses or,holds the weapon-­

but also against accomplices who may not have,even been directly on ' < 

th<a scene. The Co~ttee may weH want to consider whether there is 

justification for holding,without bail, in advance of any determination 

of guilt or ~nnocence, an individual who not even allegedly carried a 

weapon, who ,has no background of previous criminality, and whose 

par~cipation in the offerise may have considted in his presence at . '. '", " .. ... 

a p,?cke<:book sn;~tch (~hich is ~~~i~~d as robbery ,~~der District of 

Colu~ia law). The question of the need for expanding preventive" 

detention to that kind of case should also be"viewed against the 

background of the, fac;~ that persons charged with armed robbery are 

already subject to detention under p;ese~t !aw (s~ction l322(a) (2» 

if they have a prior history of viole~t crime. 

6. The b~lil would alsl1 permit the pretrial detention of a 

defendant on bail for a felony ~ho is subsequently arrested for any 
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other offense. An individ~l who has previoUSlY been convicted of 

a crime and .. part of the aentence i~ <i:iieased onprobation or parol. 

is in a subatanti~ll; different position in terms of the pr~sumpd,on 
of"'innocence \han an ind1vid'usl who 'has merely h.een ch'arged with an 

offen~e, albeit more th'an once. Probation o~ p'aroie may vlilidlybe 

revoked for c;duct falling far short 0'£ the coJllDissi~n ot' a cr; me and, 

.. noted, iie Supe~ior Court took action Under i:he Peters decision to 

deal promptly with such cases. However, there are obvious legal' 

pi:oblems 'witti jailing sri 'individual 'Tho is onball pending trial (for 

an offenae with respect to whi~h 'he is presumed to be innocent) on 

account of an arrest for another offense (of whicb he is under law 

likewise pru,umed 'to be innocent. 

To be sure, sectio~ 1322(a) (2) of the present law provides for 

the pretrial detention of ~ person charged with a crime of violence 

1£ that crime wu allegediy cOllllitteif while ttie defendant was on bail " 

with respect to an(,ther crilll8 of violence. But H.R. 1747 would v~'i:1Y 
broaden that provision, by expanding the concept of the original' charge 

from a "crime of violenc~" to '~; "f~l~; offenae." and by expanding 

the rearreat cbarge from a "c'dme of violen~e" to "any offenae," 

however Idnor. If there are c(it~tit~tional' problems with d~ying 

bail to one char~"d with' an offense allegedly committed while on ba11, 

they ~ould obvicusly be I118gnif1.ed by this aMnd..ent. 
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Beyond that, bowever, the practicalities of the District's aVBil­

d1le d~tent!on faciilitiu .h~uid also be considered. Overcrowding of 

the D.C. Jail~ .. to 'have been curea by the construction of th~ neW' 

Jail. The n~ fac:i.l1tywas designed to 'hold 966 persons; the old, 

jail-...which Coief Judge William Bryant held to be substandard--was to 

have been abandoit~d' altogether; Yet both facfiit1ea now have a combined 

. population of 1,402 prisoners. The detention of only '135 addi t: onal 

penoM would completely "'fill up both the old aild the new iails to 

~apacity. If the provision in H.R. 7747 which calls for the pretrial 

detention of individusia'cba~ged with "any offense" while on beil for 

"anyfeiony" is enacted and implemented. it may well 'be that'overcrOwding 

at the 'ja:l.18--whicb the U.S. District Court has indicated it will not ' 

petlllit':";'~~~ld be avoided only by releasing f~OIII theaefaCfUties' indi­

viduals'who are pruently there and who may well be more dangerouS than 

the category of personsenc~paased in theamendaent. Thus, it would 

seem that, at a minimum, "this amelidment ilhould be narrowed. 

Additionally, I believe that there are stepa which can be taken 

which may be reasonably effective without' rais~ng constitutional or 

overcrowding problellWl. Let" me auggeilt jUst two suCh a.:;aaures. Firat, 

an individUal on bail who is r.arrested on a new cnarge might be 

placed in a 24-hour residential third-party custody program, or he 

might be superviaed under a program patterned after the s~called 

no_ detention procedure (which I' ordered into effect for juvenilea 

in the c .... of In re Savoy) under which each probation officer 

--~~~-~--
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h .. r"poo8ibility for providingintensiv. sup.rvision to no more thsn 

five off.neiifll. Any .abs~nce fro. the place of supervision might call 
. -. .J 

for the issuanc~ of a b.nch.warrant for violation of th. conditions 

of r.l..... Second. p •. rsonsrearreste~w~il. on bail might be tri.d 

on an.xp,edited b.88is .•• ith.r on the original charge or the new charg •• 

I would. be glaq to .cooperate with the U.S. Attorney in any propelals 

he might wisb to make for sp.cial. accele~a~.d calendars ~or selected 

groups of defendants. 

~fnally, I believe that it may be appropriate to suggest that 

one area which is IIOst urgently .and immediately in need of congressional 

support is that of providing be~ter and more stringent supervision of 

persons on condit~onal rel ....... pecially those on pretrial. rele .. e. 

Th.oretically such sup.rvision is curr.ntly provid.d ~y the D.C. Bail 

Agency. various private third party custody ~rgan1zations. the Narcotics 

Tr.atment Administration. and other similar groupa. The, fact is. however. 

that effective and meaningful supervision. for those defendants who need 

it. is largely n~n-.xistent because the funqa allotted to the supervising 

agenci .. are simply inadequate. Effective supervision r.quires enough 

personnel to permit close. 8J!.d in some inatances almost continuous. 

contact with the d.f,ndant. In lI8IIy c .... effective supervision may 

a180. require the availability of specialized servic .. such as drug 

treatmem:. While such efforts might be expenaive. they may be exp.c·ced 

to be leas costly. both in financial and in constitutional terms. than 

~ --- ----~~---- ~--~ 
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either Jll!l8a1ve jail d.etenti.o.ns. or. continued . criminality by .persons Qp. 
~el .... without significant supervision. 
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