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TESTIMONY OF -
CHIEF JUDGE HAROLD H. GREENE
BEFORE THE SENATE SUBCOMMITTEE ON THE DISTRICT OF COLUMBIA
ON D.C. BAIL REFORM LAW

. JANUARY 31, 1978

I appreciate this opportunity to;ppcar. before Fhil Committee

to testify on H.R. 7747, which ;rould amend the pretrial detention
pro\;ilionl of the D.C. Bail Refoim Act., .I likewise testified before
the House committee which considered this legislation, and the present
bill incozporates some of the suggestions. I made.at that time.

“-IMwant to reiterate now what T stated then: that I fully share
the p@lic concein and dismay sbout crimes committed by repeaters, - .
particularly .those who areé on some form of cor:itional release, be it
bail, probation, or parole. The rights of citizens to .be safe in
théir homes and their streets is obviously of paramount importance
to an orgénized, civilized society, and {.t deserves the highest

attention of both law enforcement and the Judicial ‘syatem. - For that

reascn I support portions of the bill before this.Committee: .;Yet
it wmust also be recognized that both practical and constitutional
considerations may dictate other, more complex steps toward the
achievemant of the objective of greater community safety in the
context of bail.

It may be instructive to remsmber that, when the current preveiitive

datention provisions were enacted in 1970, they were widely hailed by
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their proponents as the definiiiﬁe;‘ansye?‘ > 'the crime problem in the

District of Columbia. The then Chief of Police Jerry Wilson frequently
suggested during ‘the course.of the debate that enactment ‘of the pre-
vontivo vd.tintion ‘atatute would, in effect, break the back cof wviolent
criminal activity in the District of :Columbia Ly bringing about the
incarcerdtion.of the 300 to 400:individuals who, he believed, .’ere
responsible for most.street crime.: ‘Others agreed with this position, ,
aven while assuring the Congress that the uge of preventive detention,
and hence the denial-.of.the right to bail, would alﬁays be-limited to
the most. dangerous criminal recidivists—-individuals who'could not. -
feagonably be .dealt with in dny other way.

-‘Although, happily, the crime rate.has declinced since 1970, this.
doss not appear to be due primarily to the preventive detention.legis-
lation. . The fact.is'that the law has been but rarely used.. In 1977;
for example, a great many defendants 'méht'conceivably have been
regarded as -eligible:.for preventive detention under the broad provisions
of section 1322(¢a)(1). of title.23 of the D.C. Code. .The Bail Agency
actually. recommended preventive detention hearings in 322 cases duri;tg

the first nine months of that year pursuant to section 1322, and.the

'T

<
. - UiS.+. Attorney,requested preventive ;detention hearings in only 29 cases
dubing 811 Of 1977, -+ o .. Lo el g
paw enforcement officlals argue, first, that the failure to >
‘. utilize the current law more frequently is due in large part to its

administrative complexity, and second,. that the authority to invoke:

preventive .d_ietr:entiq,n must. be ,8ignificantly expanded if criminal

B
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recidivism is to be contained. i e e P e o ea e

Let me dea';lmf_irnst', with ;he»prq‘cedura};, ggigninj,ggtgtivq, aspects of

v

the proposed changes.. . . . . ... . .. -
.;-l.'“ HR 7‘7‘4,13 gg‘,pass_‘eq.py_,@he“;{oggg of Representatives wo 1id
amend section 1322(e) of title 23 te provide 2 10-day holding pericd, . ..
rather than the present S-day period, to enable the appropriate
author‘i,'twiﬁggv,,itq mgl;'er ‘g_qv;‘gitigl‘_ ‘deci‘si_on ag to whether probgtion or ..
-parole,shoyld be, revoked in the case of a rearrest. I support this,
amoxqucn:.‘ = Thue, five-day ;l.imit;at:iop 1is pgob‘ably too. vs‘h_or‘t; in. view of
the subgt:nngi.a:; Jfogias%calr _task of agsngligg ;pe evidepce Mnecessary,
for a ir‘ev_oga'tiox:_ l'tggri_qg and the. ngc_essarj._ly, Limitgq resources. (_of‘the‘ L
prosecgt‘i:qyx_.,,,kprobatlion, and pa;g&e Vauth.o»rities.i ’ 3 e
: { L‘ikgw.:l.se,; HR 7747 ypuld’i‘ncx;e‘as;e, to 90 days the period
during which the trials of any detained defendants must be copmenced. .
I am in ,agx;gem_cgg with t:he I;lS 'Att_owtgle): tha_t:'; »t;h‘e,_vpreev,‘enc‘ 607dgy lli;mi,g -
is unrealistic. Evidence must be gathered; investigations must be
coqdqg}:sd; w:;tn'es‘s’\es“gqst bg pt»eseﬁnt{e_df‘tp a grand Jury;. the grand jury
must «Qelibexfl.gt;. deci:de,' and ,return indi;:tmggts; motions may be filed

by one side or the other; defense counsel as well as the t:;;l,‘alr,&prosecutgr

3
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must have an opportunity fully to prepare their cases; and the court's
calendar must be auch that the mattet may’ be heard within a time
certain. It is unlikely that all of these processes can be acconibliéhed
in the ‘majorfty of cases with just ‘and fair results within the
sixty-day time frame. In.d-eed, the federal Speedy Trial Aect (18 U.S.C.
3161) will only by 1979 require trials within 60 days after ind ctment--
rather than after arrest~-and ‘achfefvement of even that objective is
likely in practice to depend upon’ the ‘appropriation of considerable’
amounts of public funds for both courts and prosecutorial agencies.

Criminal ‘cdses are now being tried in Superior Court as expeditiously
as in the more efficient urban courts in the United States. In 1977,
it took an average ‘of 12 to 15 veeks  after indiétment to bring the
average felony defendant to trial.  Yet in spite of the exceptional
record, it is unlikely that the 60-day time 1limit could be observed =
in a great number of cases even here, if only becsuse the grand jury
ordinarily takes more than 60 days to consider indictments. For' these
reasons, T ‘favor the proposed amendment to extend the statutory period
to 90 days. A e

These extensions of the proposed time 1imits should overcome some
of the prosecutorial complaints about the adwinistrative umaotkibilit‘y, :
of the present law.’

3. The various House bills which ultimately culminated in the

passage of H.R. 7747 would have provided fer the detention of persons

s
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"charged" with certain serious or violent offenses, and they would have
eliminated the requirement that no one may be held in preventive
unless a "judicial officer . . . finds ... . that . . . there is a.
subatantial probability that the person committed the offense.” Law
snforcemsnt agencies strongly supported these proposed amendments,

but they were not incoprorated in. the bill finally passed by th¢ House.
I w0u1¢i c.uut:lon; the Committee against any attempt to revive these
concepts .-

There is no reason to doubt the good faith or, indeed, the good
judgment .of most members of the Metropolitan Police Department. still,
it would be a fundamental departure from constitutional principles to
grant the power to. any or all of them to bring about the incarceration
of a citizen for wesks or months without the protection of a meaningful
hlltiné before a judicial officer. Our system is based on checks and
balances.  Police officers arrest; judicial officers decide whether the
arrested person is to be detained. To depart from that division of
authority would not only -grant to police officers both law enforcement
and-judicial powers, but.-it would also effectively discard the presump-
tion of innocence which is .a cornerstone of our legal system. . That
presumption of innocence, as Chief Justice Vinson so eloq_ugntly stated

in Stack v. Boyle, 342 U.S. 1 (1951), is more than a rule of evidence,

" it is central to Anglo~American law. Under that system of law, police
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of#léers “(br, indeed, prosecutors) do not decidé on punishment--and . * - f criminal record, and other facts which would indicate the need for

!

1ncarcera££5h, by whatever name or in'whatever cause, is purishmént ; b 3 initiating a preventive detention proceeding, either to assure the

insofar”as ‘the detained individual 18 'concerned. Méreover, statistics.
show that well over onewhf:%f_of &1l atrests result either in dismisaal,
acquittal,or a decision by theé U.S. Attériiey that theé case does not
merit prosecution.. These figures indicate that under proposals shich .
would provide for deténtion pending trialupon a'chafge -alone=-without
a judicial hearing and determination of probability that the defendant
comnitted the offense--a large number of defendants would be punished,

that is incarcerated, without shbsequentiy«being convicted of any crime.

defendant's presence at trial or to protect the community. This is '
espacially the case at thg‘ ?arly point in the judicial proceedings

when the preventive detention decision will be made. It is also the
prosecutor who knows best the posture of his witnesses, and he ‘lone

is in a pqa;tion to determine whether they should or should not testify

in early proceadings, or only at a later time, at the trial. Indeed,

' the judge is not likely even to know the names of the witnesses and

the nature of their ev:ld\énce. and he would have no way of finding out

“4. T have problems with two other procedural aspects of the without a significant intrusion and participation in the investigatory

proposed legislation. The bill would amend section’23~1322(c) to process.

provide that pretrial detention proceedings mdy be initiated by a . To make the judicial officer responsible, in whole or in part,

judge or other judiclsl officer, while under: present law such proceed- - for {initiating a preventive detention hearing, would change the role

ings may be "triggered" only by. an application of the prosecutor. Im of the judge from that of an impartial individual--who decides on

my view it is inappropriate to inject judicial:officers into the process the basis of the facts presented by both the prosecution and the

= e,

as advocates of pretrial detention. - Such & role, it seems to me, rot - . defense as to whether or not preventive detention is appropriate-—
only threatenz judicial impartiality, but it removes from the. prosecutor , to that of an advocate of prgvcntive detention., Just as I believe it :
the authdrity and Tesponsibility for identifying dnd seeking pretrial to be inapptopriatg to allow preventive detention to be based aimply ;
detention that is rightfully his alone. Undér our system of legal < * on an arrest or a charge, without any judicial determination of probable i
proceduré, it is the prosecutor who is most familiar’with ‘such factors cauge~-because this would.change the role of police and prosecutors :
as the precise circumstances surrounding a crime, the defendant's N 1 + to that of judges--so it seems to me, snd for the same reasor,
¢
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:l.nnppropria"tc':o ask the judicial officer to initiate preventive

detention pfoéccdiflgs, for that would change his role from that of a

Judge to that of a prosecutor. -

H.R, 7747 would also amend the current legislation to provide

.

for revocation of conditional relesse for offenders arrested while on

bail, probation, parole, or other mandatory release pending comp letion

of any sentence. ' A3 you know, under the decision in United States v.

Petars which I authored, and which was endorsed unanimously by the

Board of Judges of the Superior Court, the court may hold an individual
on probatfon or parole who is arrested for certain serious offenses
until a determination can be made whether probation or parole ought

to be revoked. The proposed legislation would, in effect, both codify

and expand the Peters procedure. ' Under an amendment to section 132Z(e),
if a probat.ioner or a parolee is rearrested for any offense he could

be held for 10 days to deternine vhether the appropriate authorities
wish to seek revocation of probation or parole. If revocation were

not to be sought in this fanner, thers would be a requirement that

the judge hold a pretrial detention hearing anyway.

While I fully éupport the codification of the Peters procedure

for probationers and parclees who are charged with serious new offenges’,
1 question whether revocation aiid hence detention should automatically

be considered where the original offense, the uubsequen‘: charge, or

2
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both,’ are relatively minor ones. I do not be;idve that it is either .

desirable or practical to proceed automatically with an immediate

. revocation of probation or parole solely upon an arrest for a minor

mnisdemeancr.

Bayond that, I-havé serious reuervatioﬁl about a requirement that
the judge hold a pretrial detantion hearing in all rearrest case¢s,
even when the appropriate Federal or State authorities have deliberately
declinad to revoke pending a. ccnviction on the new charge. Again,
the various supervising authorities are in the best position to assess
vhether a defendant in this status truly represents a danger to the
comnunity, If these authorities decline to seek revocation thera
would appear to be no reason to require that a preventive detention
hearing be held on the court's own initiative. At a minimun, rather
than requiring a mandatory detesntion hearing in such cases, I suggest
that such a hearing should be held only if the prosecutor affirmatively
.requests it, and if the crime for which the defendant is rearrested
is a dangerous or violent crime as defin’ed in sections 1322(a) and
1331 of the bill,

5. ' Let me tirn-now to the proposals to expand the categories of
cases subject to preventivae detention., Undar M.R. 7747 these would
appear to' fall into two general categories, First, the bill would -

remove the general presumption in favor of pretrial release in cases
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involving murder in.the.first degree, forcible rape, and armed robbery;

second, it would provide for preventive detention with respect to any -
defendant who, while on bail for a felony, .is subsequently rearrested. .
for any other offense. .

‘The law currently perpetuates the ancient practice of :allowing
bail in all.non-capital cases. While there may be some doubt -ab wt

the constitutionality of a legislative determination that individuals .

charged with any non~capital crimes will not at all be entitled to
bail,  the provisions referring to murder and forcible rape would
appear to be appropriate and valid.. Inclusion of these offenses in
the preventive détention sections of the Act would not represent. a - -
radical departure. . But for the abolition of .capital punishment in the
District, some of these, at-least, might well have been capital cases.
Moreover, the statute now authorizes detention of a person charged
with certain dangerous crimes if, based on his pattern of behavior,
the government: certifies that no condition will reasonably assure the
safety of :the community. - It would not seem to be unreasonable legis-
' * ; latively to presume that with respect to persons charged with murder.
: or forcible rape, there are no conditions of release which would
reasonably assure .the dafety of the community (provided, of course,
L that the prosecution would still have to show and the judg_e'_wo'uld
still have to find that danger.to the community actually existed in

B the particular case),

=
-
R

87
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Somewhat different coneiderationa may be aaid to apply to the
offense of armed robbery. Heinoua as it ia, it has not traditionallyi
been‘,a cap_ital offense, but is in the category of what is commonly . |
referred to as "atreet crimea‘ % Moreover, at least under District of.
Columbia lw,‘the offense of armed robbery encompasses many different
factual circumatancea. For example, armed robbery charges are
frequently brought not only against: the primary perpetrator of an »
armed robbery--the individual who actually uses or holds the veapon—-:- |
but also against accomplices who may not have .even been directly on ”
the scena. : The Committee may well want to consider whether there is
justification for holding without ‘bail, in advance of any detemination
of guilt or innocence, an individual who not even allegedly carried a
weapon, who has no background of previous criminality, and whose

participation in the offense may have consiated in his presence at

a pocke book snatch (which is defined as robbery under District of

Jir

Columbia law) The question of the need for expanding preventive
detention to that kind of case ahould also be viewed against the ’
background of the fact that persona charged with armed robbery are
glready eubject to detention under preaent Jaw (section 1322(a) (2))
if they heve a prior history of violent crime,

6 The bill would also permit the ‘pretrial detention of a

defendant on bail for a felony who is subsequently arrested for a.ny

~
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Baeyond that, however, the practicalities of the District's avail-

zhle detontion fncilitiu uhould ‘also be considered. Overcrowding of
other offense. An individual who has previously been convicted of the D.C. Jail was to have been cured by the construction of the nev

a o;ine and as pert of the sentence is released on probation or parole Jail. The new facility wis designed to hold 960 persons; the old.

is in a oubetantially different: position in terms of the presumption * jail~—hich ('.:"‘oie'fb Judge Willimo‘Bryont' held to be substandard--wae to
of innocence “than an individual who haa merely been charged with an * have 'bleen”eba'ndohe“d'eltogethori Yet both facilities now have a combined
offense, elbeit more than once. Probation or parole may validly be L] ‘population of 1‘,1;02 prisoners. The detention of only 135 addit:onal
revoked for ‘conduct falling far short of the commission of a cr. me and v persons would completely "fill up both the old and the new jails to
as noted, the Superior Court took action under the Peters decision to capacity. If the provision in H.R. 7747 which calls for the pretrial
deal p:omptly wil:h such casea.' However, there are obvious 1egal’ - detenticn of individuaia'ol;a,zged with "eny offéense” while on bail for
problems ‘with”j‘ailing an’ individual who is on bail pending trial (for "any ‘felony" is enected and implemented, it may well be that overcrowding
an offense with reopectvto which e is presumed to be innocent) on at the ;jailao'--whi‘ch the U.S. District Court has indicated it will not
account of an arrest for another offense' (of which he is under law’ & ’ pomit;"-éoi;ld‘ be avoided only by relemsing from thesé facflitles indi-
liMi se preaumed ‘to be innocent. ‘ ’ viduele‘ﬁho are preeently there and who may well be more dengerou.s‘ than
To be sure, section 1322(&)(2) of the present Law provides for the category of persons 'éné.’m’pm‘ea in the amendment. Thus, it would

“ the pretrial detenrion of a person charged vith a crime of violence ' seen ch‘.":, ot a'minimum, ‘this meodnent should be narroved.
if that crime was allegedly committed while the defendant: was on bail =~ 'Additionlliy, I believe that there sre steps which can be taken
with reapeot ‘to arnother orime of violence. ‘But HR 7747 would paol‘t:ly which may be reasonably eéfecti‘ve without raising constitutional or

: broaden that provision, "By}'expanding‘the concept of the origiui’charée overcrowdfng problem. "Let me ougge’ot'jdst two such myasures. First,

; from a “crine ‘of violence" to any “felony offense,” and ”by'expaynding. ' R an individual on bail who is rearrested on a new charge might be

: the rearrest charge from a "crime of violenc " to "'any‘ offense,” placed in a 24~hour residential third-party custody program, or he

howevar minor. If there are cr:'n.stitutional problems with denying - wight be supervised under a program patterned after the so-called

: bail to one charsed with' an offense allsgedly committed while on bail, E ¢ home detention procedure (which I orderad into affect for juveniles

| they ‘;“ld oiavicuoly be magnified by this amendment. ' » H in the case of In re Savoy) under which each probation officer
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elther massive Jail dpteqt:l,.qna. or continued criminlliity"by‘ persons on :

has responsibility for providing intensive supervision to no more than
. Ant g " velease without significant supervision.

-

five cffendérs.. Any laba,ncc from the place of supervision might ‘call

for the issuance cf a bench warrant for violation of the conditions

of ralease. _chcoynd. persons rearrested .wl‘xilq on bail might be tried

on an expedited basis, either on the original charge or the new charge.

I would be glad to cooperate with the U.S. Attorney in any propcials L

he might wish to make for special, accelerated calendars for selected

groups of defendants.

F{.nllly, I believe that it may be appropriate to suggest that ]

one area which .is most urgently and immediately in need of congressional ‘

support 1s that of providing better and more stringent supervision of

persons on conditional release, .}spcciglly_tho_se on pretrial release,
'moo:etically such quperviaiqn is curnnt}y provided by the b.C. Bail

Agency, various private l:hyitd party custody organizations, the Narcotics

Treatmant Adminiutratiqn, and othcr qimilar groups. The fact is, however,
that cifc'ctiv. and ngnningful supervision, for those defendants who need

it, is largely non-existent because the funds allotted to the supervising
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agencies are simply inadequate. Effective supaervision requires enough

personnel to permit close, and in some instances almost continuous,

contact with the defendant. In many cases effactive supervision may

also. require the avgilability of specialized services such as drug

treatment. While aucil efforts might be expensive, they may be expected N

to be less costly, both in financial and in constitutional terms, than
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