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that ‘it is: constitutional, I. edd:ess only the fairness end

» constitutionelity of. several of the revisions which, hsve been.i;
prop;sed,ip,HHR, 7741 to,section 23‘1322-<,1 R o

Lege s T 1 N i

period -of preventive detention from sixty
to ninety days: GE e

B

One of the major revisions proposed in H Ro- 7747 is the ;;f

expansion of the permissible detention period under section.y,’}
1322(a) (2) (A) “from sixty’ (60) to ninety (90) days. I express

ino opinion on the need for or wisdom of this extension of time.
‘However, if the detention period is so increased, I do not be-

lieve thet it will effect the constitutionelity of the preven-‘
tive detention concept to which it relates.' If ‘the basic con-
cept of’ preventive detention is found to be constitutionel, the
emount‘of time one -can be deteined pending trial would logically
seem to‘be controlled by the speedy triel guarantee of the sixth
amendment. ’ ' ’

: . T

S In .recent, years the most noted decision by the Supreme

[Court on.the jissue of Bpeedy trial was Barker v. Wingo, 407

U.8.. 514 (1972).  Acknowledging in that opinion.that pretrial
incarceration is.a very. serious mstter, because of .the poss-
ibility that the person may not be found guilty, the Court de-
lineated four fectors which must be balanced in determining
when the right to a speedy disposition is violated. Those fac—'
tors are: 1) the length of the deley; 2) the reeson for the

,Vdeley, 3) whether the defendant esserted his right. and 4) the

prejudice to the defendant. With regard to the 1ast fector,

prejudice, the Court noted one importent type - “oppressive :
pretrial incarceration' Implicitly, it wculd seem thst thef
length of’ permissible deley is inversly proportionel to the ‘
degree f prejudice suffered by the defendent. Incerceretion

’substantielly shEuld diminish ‘the permissible period of pre-»"f
»triel deley. ﬁhether incarceration due to preventive detention

would necessitate more ‘ eedy dispositions then incsrceration )

ility to meet monetery ccnditions thet

R T
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have been set, 1s not clear.' Although the prejudice:to both.

+ . individuals would seei- to 'be the same, the stigma’of preventive
_detention resulting from‘the determination of "dangercusnesa"”

that must be made, may be sufficiently greater to require more
expeditious action. : .. RREEF A

The proposed revisions to subsection_ (e):
The temporary detention of those on pro- = ) .
bation and parole. . . S ol E . *

il

_H.R. 7747 proposes significunt revision in section 1323 (e).
First, it would double (increase from five to ten) the number of
days an arrestee for any ofrense, who is on probation or parole
from-.any jurisdiction, can be detained ‘without. a hearing and
without the government meeting the burdens of persuasion estab-

ylished in section 1322 (b) for preventively detaining the crim-'

inelly violent or dangerous.k Second, it extends this right to
detain to any arrestee who is on bail, or other pretrial cond-
itional release, for a felony offense. If the detention of
arrestees releasad on bail.is adopted by this committee,.I pro-=
posé that’ you incorporate this class of offender into subsection
(a) 'and 1limif detentioh to cases whére the rearrest is for vio-
lent crime, rather than expanding ‘subsection (e) as proposed in
H.R. 7747, = : : S
The inclusion of defendentsvon bail'in suhsection {e) igﬂf
111 advised. That provision. is intended to allow the temporary
detention of perasons whose liberty may be denied on a more perm-
anent besis by the revocation of their conditional release (pro- ’
baticn or parole), During this period of detention this juris- ¢
diction does not proceed on the charge giving rise to the re—‘
arrest, This inaction on the new charge is possibly justified j»
by the expectation of aotion .on the prior conditional release,» &ﬁ
but the " inactivity necessitetes that the detention be only as '
long as expeditious action mskes necessary." with regard to
arrestees on pretrial release in pending cases from other juris-
dictions, revocation of bail and preventive detention msy not
be authorized., In fact, most state jurisdiction do not recognize

.

I e i e
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prevéntivewdetentionir»Conseguently,,theAjustifieation for temp-
orary detention does not .exist. The only reason for holding the
person. in such csses is,to _protect the community from the danger ..,
which he may pose.‘ Consequently, fairness dictates that author~ .,

ization to detain immediatelyuprocesd under _the general preventive
detention provisions.

rRegardless .of ‘whether the scope of subsection (e) is ex~.
pandéd to include defendants on bhail, existing problems within
subsection. (e) must be. addressed;  Under ‘the present language
an arrestée. who is on probation or parole may be detained- i £ it
"appear(s)" that the person; "may"™ pose-a "danger™ to any person
or "the community." . .There iy no explicit reguirement of ‘a formal -
hearing. I believe that the Eailure of the provision to provide
for thie right, even though an informsl inquiry may, in fact, be
held, raises the possibility that the due process rights -of in-
.dividusls gould be denied.. c1early, to expand this subsection
with this existing inadequacy to allow the denial.of liberty to -
persons who merely have been charged with a previous offense en~
dangers the constitutionality of the provision.‘

“"Basic to our system of justice-is the. principle that one's -
liberty will not be deprived without a hearing and formality. -
This is trie regardless.of whether the proceedings giv;ng rise"
to:thig deprivation are civil or criminal. S
See Gagnon v, SCarpelli, 411 U.S. 778 (1973)%. Morrissey v. Brewer,
408 U.S.:471: (1972); and Argersinger v. Hamlin, 407 U,S. 25° (1972)

In _ggngn ‘and ug:;;agez ‘the issue was revocation of probetion
and parole respectively. "In both ‘opinions, the Court held that
due process requires that a ”reasonably prompt" informal inquiry
be afforded if one is to-be. detained pending the more formal ad-

-—judication which is required for final revocetion.‘"nt this init-
ial inquiry, verified facts must be prasented- upon which a deter~

mination can be:made:regarding  the violation of the conditions of
release. .-’ T R S : i .

Throughout the opinions, the Court delineated what ‘the min—i

imum requirements for due process -are in such preliminary hearings.‘

These incIuded- 1) written notice of the claimed vxolations-‘
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; (2) ‘disclosure t6 the accused of evidénée7égaiﬂ9tjhim;‘(3)f§n
: opportunity to be heard ‘n person and to predent witnesses and-

" docunentary evidence; (4] the right'to confront and cross-examine -
adverse witnesses -(unless ‘the hearing officer specifically finds -
good cause for not allowiny confrontation)y. (5) a neutral and =
detached hearing body which need not consist of judicial officers
or lawyers; {6) evidence; iricluding letters, affidavits, and other
material not-admissible in an adversary criminal trialy and (7).a
written Btatément by. the 'factfinders relating the evidence relied
on and the reasons for revocation. Morrissey, Id. at 489.: Less -
cannot be afforded a defendant who is, being detained in this - -
jurisdiction ancontemplaeionrpf}a revocation elsewhere: .

- “Ng hearing is piéséntly‘prqvidéd for in subsection (e):

K Under the proposed revisions in H.R. 7747, section 3 (b)(1),"
there is an explicit ‘hearing requirement; but only after the A
£ive (or proposed ten) day period has elapsed. In section 3; (b)(1)
of H.R. 7747 it is propoded that subsection (e} incbzpéfaée the =
‘hearing’ guidelines of subsection (b} only after ihe'"dppfopriatq_
State or Federal officials have failed or declined toc take [the
pergon] into custody .. ." and,furthef detention under section 1322
is being cpnéidergd. ~This; ofrcourue,:is inadequate. The depriv-
ation will already have been spffered..: It subsection {(b) were, in=
corporated into subsection . (e) prior to,Qetentiod,~the-due'process
requirements of Morrissey, (with the exception of subsection (b}
pe:mifting'the use of. a proffer by the:government; which will be
! discussed below), woﬁld appear to be met. This 1ncoxpoia:ign'
: could be accohplishédfby deleting the words ";éprqpxihté State or
/ Federal officials have f&iled'or,deqiined to take into custody . .
during the ten-day period provided iqwauch‘gubsectibn" from the
proposed revisions in éecéion“3 (b) (1) Qf:H;R.'7?45.

In its Report, the House Committee seems to indicate that .
it intends to make subsectioh (b) applicaﬁle to:the:initial
detentidn determination. On page 7 of that Report the Committee -
: states that the "substantial probability" standard for showing
guilt of the most recent charge (the standard established in sub=
: section (b) (2) (C) must be met before deﬁeni@on'isiéexmissible
o under subsection (e}. As previously discussed, however, the
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oosédpdding to,the.pxqble@s within‘subsection (e} and its pro-.

; se expagsioq is -the .fact that H.R. 7747 would expand the asub~+
c:::;:p;::gincludg.per:pns who have been reldased oh‘an”felony"
th;t t;ejé.may,pOEe,a danger” to. the Mcommunity®, and the fact’
ig,noé'w‘ ype~pfh,dangef7 ﬁhich must be found to justify detention
18 not specified. I.bzlieve'thatmthe‘selectionfof individuals - =

;

{
RS -1
?’? anguaqe‘g@ployed in H.g.,7747 dgeg not appear to accomplish thig

? | ::::ézzaén::_them“in,q pending actioplisuunfair-for‘avnhﬁbé& of ..
1, e co;géiﬁziz;‘tﬁz iabelgia imprecise because the definition éf'
sec&&di:th&iéaie :;,: ofy'mny Yary from;one jyrisdi¢tion.to another,
o ih anOth, ,‘ on.ug“«?éy be. a felqpy in one Jurisdiction but
I X ther,. due solely to the poasible peralties which have
been assigned~by_thgflggislative bodieg xgenerdlly, a crime with
;ei::;;bleii:nzfément;ofwmorgathan‘one Year is classified as a
e . rd, since possible runishmént is generally the sble -
ictor up;q w@;chyleg;slatures distinguish felonies. from misde~
:eanoxgzgthg 13§$1.h§§ hb'neqeéséry‘reiationship‘tblthé ;ddng:r-
dzzzzzzsnof ;?f person - ghe basic Jjustification for preveﬁti;el
‘dOe"l“”:“' nal;y, Fhetfact_thag a felony charge has been médé, Ai
s.ngt mean thgt a gelopy has_been~¢pmmitted or that thé ﬁros; ‘
;::t:::szjficials even antiqipate\pbtainipg{a féibny daﬂvictibﬁ.
e person may got be guilty of any offense, or he may be over- ”

szSe?gtipn to egcourage plea negoﬁiafioﬁa. ;Thisqpfobléhwis
O?Pounded‘by_the undefinedh"danger"‘whiéh ehbseétion fé; re-
quires that the accused be found to pose. to the COQanitywiw

+ e
i ; Within the subaectiOnvthé~concept of "danger" is wholly i “
N _ ::de::::ié It is limited by neither.the nature dfﬁthé“cffenses
%;} . - n erg -covered by the subsection since the immediate
Oliense giving rise to the arrest is not ' limited ("any offénsa").

nor. by the p
In contragt,
tention prov

ending ‘felony: charge,

. the offenses to which

since not nll.involvef“&angef,"
the:general preventive de-

isions apply, as defined in subsection 1322{a) (1} &

(2), -(dangerous crimes as defined i

n section 23~1331 {3) ‘and

LN

crimes of violence ag defined in'section 23-1331(4)), in turn
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define the dangers.to‘Which the section is addressed. Contrary

to the assertion in the Reéport of the House Committee, p. 5, that
this subsection is limited to persons "rearrested and: charged with
any of the enumerated dangerous or violent: crimes," tle subsection
has no delineation -~ it is. open~ended and this Wwould:be true even.
if subsection (b). were incorporated prior to the detention decision.

As a cgnsequence, ‘the dangerousness standard may be constitutionally

vague. As presently wprded, the arrestee can be tharged with any -
crime and detained. if:it appears that he may endanger the health,
safety, morals or qeneral welfare of ‘the. community in ways that
are unrelated to either the-present or past*charge,for'if related -
to either charge, in no way involving violente-or\potential vio~-
lence. As proposed, this provision would have potéential application
to a very large number of people who should not he detained 4n a
free society without. the benefit. of the-formalities of trial-and ‘
the full protections. of. the Bill of Rights: - - - -~ '

Even with' the proposed changes, subsection (e) would a]low
the judicial officer to detain a selected class of persons (ar-‘
restees on ball fox a "felony charge) -who pose a community danger
(which is not necessarily: related to the selected clasa of offenders)
which he finds justifies detention, -when the existence of that same
dangexr will net justify the' 1ncarceration of others. That is to
say, if an individual is rearrested on'a’ nondangeroue or nonviolent
offense, (therefore not within the scope of section 1322 {a)) and
has been released on bail on a pending assault charge,‘the judicial,
officer is prohibited from detaining the individual, reoardless of
any present "danger”" which he may pose to the community, if a mis-
demeanor, rather than a felony charge were previonsly filed against
him. Since there is no apparent basis for thevdiscrimination
against the class of alleged feleny offenders on bail, it is dr-
rational.. ‘Being irrational, it would clearly viclate the' right
to equal protection of the law of that cliass of offender. In fact,
a very strong argument can be made that a much more stringent stan-
dard of review (compelling state interest) applied by the Court
due to the involvement of a fundamental constitutional right =
liberty. This provision-could not withstano such strict scratiny.
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The expansion of’ subsection (e) to 1nclude bailed defendants
would create unanticipated’ results when the defendant has been
released on.a felony charge from. this jurisdiction. 'Once re-
arrested,,onfanyichergeinhe could be held five days (or ten days, *
as proposed) without an .evidentiary hearing pending a datermination
of what will be done on revocation of bail in the pending felony
charge. Since that charge is within thie Juriadictioen, however,
revocation of the bail must be controlled by section 1322, However,
even if the person could not be pz eventively detained under those
provisions (because he does not fall within the class of offendere
defined in ‘section 1322 (a)) his detention for five (or ten) days

is still allowed.\ .If the pe"son falls within aection 1322 (a)

and action is’ tanen\to »zvoke hisg bail, an identical hearing. to
that which would be held 0 detcrmine whether to preventively
detain the perbon on the latest charge would have to be held,
Exactly the same evidence wn :1d be presented, Consequently, the
practical effect of ‘the yrooosed expansion could be to delay the
preventive ‘detention heai'ing and increase the maximum detention
allowed from sikty to sixty five days (or ninety to one hundred
days under the proposed expaxsions).

If the procedural inadequacies of subsection (e) are cured, .
through the incorporation of subsection (b) prior to the: detention
decision, and if persons released on. bail orother conditional.
pretrial release are not included within it,. I do not support the
expansion of the temporary detention period from five to ten daya.
Such a drastic expansion would be appropriate only if a compelling
governmental need can be shown. The fairness of the temporary
detention period must be Judged by balancing the govermment's
reasonable needs against the right of the defendant to have the
government act expeditiously, a right which is defined by the
inherent inJury of his incarcerat ion coupled with the facts that
the other jurisdiction has not requested that he be held and the
charge giving rise to the rearrsst is not being pursued in this
jurisdiction during the detention period (as it otherwise would
;I do not
believe that a sufficiently oompelling need: has been demonstrated
to justify the increased detention period.
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Proposed Revisions' Subsection 1322 (a)(z) and 1322 {e)

The problems which‘I have raised with tegard to subsection (e)
and to-its expansion to.include bailed -defendants could’he mini; 4}
mized; if not aboided, by incorporating that class.of offender in--

to the definition of ‘those who are subject to préventive detentionﬂ

under. section 1322 (a). - Under subsection (&)(2) I would P!°P°!e

that the language be amended to read as followsz? e - 1

: iolence, as .
‘ 2 rson charged with a crime of v »
definéd)i: g:ction 23-1331. é‘)i i:né:)wttgigeiggntggs“
ted. of a crime of.vio:
32:2 ;:::ég immediately preceding the alleged crimeﬂt
of violence for which he'is presently chargedytzrd.
(ii) the crime of violence was, .allegedly commi :ne- '
P i g e et ol ey
- teneey on-bail or other r
:: ::Qp:obation, parole, or mandatory release -pending

completion of a eentence: or ‘ N

. Theyre is eubstantial public concern over the’ amount of
crime which is being committed by defendants who . have been
released on bail in pending cases, or who have been shown .
leniency in prior ‘cases as reflected inﬂtheir probation oY
This was the moving fotce behind the pxoposed
See, Report of House Committee on the
I do not believe, however, thet

parole status..
revigions in H.R. 7747.

District of Columbia, Pp. 1-4, _
the problem car~or should be- totelly resolved through preventive.

detention. ‘I believe that there is “$ome responsibility for the ;
system to function more expeditiously in disposing of the case:.v
All of the responsibility should not be placed on the defendan 8,
some of whom may be erroneously or unfairly detained. Preventive
detention should be reserved for- those who, while released on |
bail, .can be shown to have committed acts of violence and th::e-

- fore pose a significant threat to. the community. These are 3 e.
types-of offenses and of!enders who outrage the public nnd \ oh
the public may have the right’ to demand protection from thr:ug
preventive detention prior to conviction. My proposal wouls R
achieve this result and afford each individual the procedural -
due process:to which he is éntitled, It would ignore the type

of pending charge upon which an individual hns been released on .

probation, parole or bail -(subsection (a)(2) presently requires

183
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the new charge alao to he ‘one involving violence)“thereby ex-

“panding the: ‘types of oftendersypresentl*”subjedt to preventive

detention; but it . ‘would 'be more ‘restrictive than the proposal
in H.R, 7747 (arrest for “any" otfenle' ‘and én bail for a
"felony" charge) in that it would apply only to persons who can
be shown by clear end convincing evidence" to have committed .
a crime of Violence. :

Subsection (e) should be retairad so that persons on pro-

--bation oy ‘parole can be ‘temporarily detained without proceeding

on ‘the charge giving rise to the rearrest. The dueé process
pProblem: within the present langlage must, however, be Gorrected.”
I would propose that the procedures, which are required for ° *
detention under section ‘1322 (b) & (c) be incorperated by ref-
érence’ into subséction: (e). Although -this has been proposed -
in section '3 {b) (1) of H.R. 7747, ‘the language is inadequate
since ‘it restricts the incorporation (as discussed above) ,

‘On page S of .the Bill, I would. ‘propose. that you ‘delete,
from the - words "who .appropriate State ., ; .- in line 18; “the"
remaisider of the proposed revision, through Iine 21. ‘Ag

- amended, ‘by my proposal- and ‘H.R. 7747, section 23-1322 -(b) -~
'would read in part, as follows. : R .

(b) No person described. ‘in- subsection’ (a) ‘of ‘this -
section, [and no person described in subsection (e) of .
“this section] shall bhe ordered detained unless the jud-

icial officer -

‘The deletion of the last clause of the propoeed revision

lin H. R. 7747 would incorporete euheection (b} into subsection

(e) prior to ‘the initial stage of detention, rather thsn

‘the end of the five day (or proposed ten day) period when the
’appropriate stete or Federal officials have failed or declined .

to take _the person into custody.
Subeection 1322 (b)(z)(c)

i

'”'_Regardless of_theraction taken on the propoeed revisions'in
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H.R. 7747,\an@existinq,problem‘withinuthe section 1322 :(b) must -

.be -addressed. . This is the method by which the government is -

permitted to satisy its burden of persuasion = a proffer - a. e
mere offer that certain facts are true and can be. prdven. D

- In Blunt'v. U.S., 322°A.-24°579 (1974), the D.C. Court of
Appeals held that a defendant is not.entitied to confront ‘the
witnesges against him in the hearings under ‘section 1322 of the”

D.C, Code. . Noting that due process is:a flexible conept,. Morrissey
V. Brewer, 408 .U.S. 471 _(1972), the Court held that a mere proffer '
of evidence was-sufficient.. The Court relied upon the authority

of two Supreme. Court decisions in reaching this. conclusion.
Richardson v. Perales, 402 U.S. 389, (1971); Williams v. Zuckert,
371 U.S. 531 (1963). I would submit that these decisions do not
support the conglusion of the Court.of Appeals and that the .

constitutionality of the practice is highly questionable.

' In ‘Both Perales and Zuckeért, theinterests which were at
stake were property interests.  In Perales the issue was the
denial of social security,benefits, and in zuckertfthe*iasuekyas
the Zismissal of.a government employee. The preventive detention
hearings must: be distinguished by the fact that a liberty interest
is at stake - an interest which historically has called for greater
procedural protection due to the greater injury resulting from an
unfair result. Cf. Morrissey v. Brewer, 408 U.S. 471 (2972) ;
Gagnon V. Scerpelli, 411 U.S. 778 (1973); gereinger Ve uamlin.
407 U.5. 25 (1872).

Bail hearings might be cited as authority for the use of
a proffer at hearings under section 1322. Historically, conditions
of pretrial release have been’ established in hearings where this
informal procedure has been employed.¢ That practice, however,
cannot be ‘construed as historical _precedent, and therefore authority,
for the appropriate proceduree An- preventive.detention hearin;a. R

The two . proceedings are qualitatively ‘different. The bail hearing

particularly under the liberal release provisions of section 1321,
is baeed on the assumption of releaee - the primary issue _being
the appropriate ‘eéndition.” In contrast, the preventive detention
hearing is litigating the very right to freedom that was before
assumed. Consequently, the preventive detenttﬁh hearing is more

(¢4
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‘veanalogous to a criminal proceeding where culpability and- 1ibertyf
“are the prinoiple ieeuee.' The most similar situation addreesed

”by ‘the’ supreme COurt was the parole revocation involved in : ,'
Horriseey v, ! ‘Brewér, 208, 'U.5. 471 (1972)." For the’ temporarv\p_ij
deprivation of liberty involved in the ‘initial. informal decisionv

“-hearing officer finds good cause for not affording it. . No, lees
should reasonably be afforded defendants who are adjudicated a.
danger to society under the preventive detention provision.

| e I propose ‘that ‘the- words "information presented by proffer

L or otherwise," in eubsection 1322 (b)(Z)(C) be delet

. ed and the
words, verified acte preeented“ be ineerted., That eubeection 'x

’ would read, in part, as followa.

{C) “‘that,-

2

N vy
o

except with respect 26 a person deecribed
+v-An paragraph::(3) /of :subsection. (a) of. .this section,-6n
.;the basis of éniornetien-preeented-by-pzoffer-or-eeher-

- ‘'wise [verified facts presented) to the judicial officer . |

“nii there'is & substantial probability that the person * '*
. wicommitted ‘the. offense ‘for which he is pr t
judicial officer; and . .. ., . . P eeen before the :

Although thie revision would not insure the constitutionality
of the’ procedure, it would bring the. procese closer to the
most analogoue eituation addressed by the Supreme COurt..

w to revoke' (which would later: be followed by formal adjudication).
"verified facte" were required; . 'This has:been ifterpreted to

,f} ‘ require the preeentation of witnesses since the Court specifically

" ~held that the right ‘of, confrontation must be afforded unlese the
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