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noted, of course,. that this latter group of cases

constitutes-a small proportion (%6%)-of¢all those
defendant§ who: are éligible<unde;5the,law;
® Thus; it appears that there. are some'threshold E
questions before  this Committee: (1) Why yasn't the law . . é "
put to Creater use?:. (2) Why was there an almost exclusive |
attention to cases eligible under the five~day hold - %

provision? : {3): Will the proposed amendment. or some

alternative airendments. result in a greater use of the law? . i

I. do not believe I can:answer these questions
satisfactorily for you but I -would like to pass along my
observations. . With-regard to why the: law was not-used more

often, there seems to be . two .. interrelated reasons. First,

there is the- problem of ﬁetting a. case to trial within sixty

. days. This problem should:not be‘minimized in a large ‘urban
court system. :But, on thé other hand, it should be recognized
for what: it is. Ultimately it comes: down to. a question 6f
management, ‘the allocation of resources and the setting of

priorities. . It is not a question of whether all cases can. get

" to ‘trial within 60 days but whether provisions can be made. so
that a selected subgroup of all cases can get to trial..
. Furthermore, it must be remembered that we are not discussing

some prosecutor's office and court'sgstem‘out in the hinterland

‘&k o o .

that is low on" talent, finances,}gnd physical resources. We .
are discﬁssing a court éysteﬁ that underwent a major
reorganization just a few years ago and is now about to

. I : N .
move into a brand new, multi-millivn dollar physical plant.

It is a prosecutor's office that attacts applications from
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outstanding lowyers: from-the:bést ‘law schools and-has the
" assistance of an On;linefcémputerizéddsystem»thatuallowsa‘*.wu
for multiple cross—cheéking'ofvfiiesfﬁﬁat was'.impossible’ to:
do by hand just. a feW‘Years”ago.:-Whaﬁ‘is{morejthére is &
bail agency "which can: bé - uséd to identify .cases that are’
] eligible £or inclusiodn ih"this select eubgroup; ¥ e
Experience in othe¥ jurisdictions ' has :shown that dt:
is possible- for prbsécutors% offices to drastically increase.e
the @rocessing~£ime>bf selécted subgroups of their workload.:
An LEAA-fundeéd. evaluation of the career criminal unit in. Bronx
County, New York féund that the career‘criminal caee5‘were'being
disposed in-a medidn tiﬁe-of'97vdays compared'ito a median time
of 400 days for- other bureaus with the: prosecutor's office.: . >
Even mors impraessive and more‘directlg relevant to the
reasonablenéss- of a 60-~day-time peribd'in”theipresent;
préventive detention law,“is‘the<e3perience 6f the District:.
% Attorney of:New Orléans; La. His~officeﬂreport5~an,average
time from arrest to convictioh ('nét 'just to trial) of 53Adays:
! What' is morf; he-does this with very little recourse:to plea
bargaining.‘ DRI : b o o
i : It seems to me that this is’‘the proper perspective to

bring to the guestion of why the law was not.used more often

s

A
.

* D, McGillis, An Exemplary Pronect- Major Offense Bureau,
Bronx County District Attorney's Offlce, New York (Washlngton,
D. C.: U.S.G.P.O., 1977), p. 5.

e s B

Wk Harxry Connick, 1975 Annual Report of New Orleans District
Attorney (monograph on file w1th Dlstrlct Attorney s office),

P. 2. - Lo
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before :and whether the. law. should be changed to extend the
detention period- from .60 to 90 days.. Unless it could be,
shown that- reasonable efforts were made -to. develop a system
’of Priority treatment of these | ;cases and- that such efforts
. were cleanly;npt consistent with the soundiadminlstration of .

. justlce, then I would be reluctant to support ‘the extenszon

to 9 -
0 days. .To- do- so would: be a conce551on to bureaucratic

»lnertla. Up until now. the issues in the .debate -over

bpreventive detention. have revolved: around the classic
trade-off between freedom»andﬂsecurityr~.But, today the
amendments which: are before this, Committee have: chanqed the.

nature of the. debate, The: question now.seems to be' whether

we shouldifnrther—reduce,ﬁgeedom;toiaqcommcdate the criminal

justice: :
Justice bureaucragy..:-I refer here not just to the expansion
k e B L iRl e SR

‘ from 60 rovso;days but also the expansion of the S~day. hold
to 10 days. - In.a free,societyﬂany reduction in, libeer‘is - ;
to be resisted and .carefully scrutinized even when the. propoeed !
reduction is on behalf of .greater security -- whlch at least
is a noble motive.-. ‘But,:.a ‘concession on behalf of bureaucracy
has no place-at all. |

The Committee should considex ways. of increasing -the -
efficient admlnlstratlon»of Justice in. the District of |
Columbia by recommendlng relevant. 1eglslat10nw‘ One change.

that: should be considered is the elimination»of.unnecessarv

redundancyk;nvthe criminalzprQCess., I refer to the fact thaw in
‘ . L e Ay
th . . > - Ky . )
e District of Columbia felony‘gaseSpgo_through both a preliminary

e
Lo

b s
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Returnlng‘to the reasons why the preventive detention

'liaw was used so infrequently, I would like to discuss an
additional explanation besides the problem of getting to
trial in 66 days. - As the preventive~detention'1aw.now
stands, it still permits the old hyggndsy of high money bail

ko achleve sub rosa prevent;ve detentzon of dangerous

g - ATy el g
e ’ﬂ'L'H'JﬂA€ G reventive
“'defendants.” In our study of the ases where p

detention was invoked during the first ten months of the

aw we- asked the. U.S. Attorney and the Judges in those cases

“.l Ty

y_ﬁo ! ve done 1£ therei‘ereuno preventdye B
etentlon provis;on. In all seven cases whare the government
successfully sought preventlve detentzon, the assistant '’
‘;‘1; S. hﬁﬁterney told us that he would have requested hxgh money
‘bail. In five of the seven cases the judicial off;cers.
indicated that they would have set money bail.  When we
'examined a sample of ‘caseés that were eligible for preventive <
'detention but not proceeded against we found that 35 (52%8)"
of the 67 eligibles in the sample had mioney bail set and tnat 4 A
21 (or 31%) of 67 eligibles remained continuously detained
pre-trial in lieu of money bond. Since.that time I have heard

P £ 2 said in the courthouse that the reason preventive detention

253
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is not used more often is that the simple expedient of money -
bail is still available. Why should the proseeutor to to the
bother of a léngthy preventive detention hearing, when -he can
achieve his goal much easier by requesting high money bond?
" As long as the judges’ continue to go along with this system
why should the pProsecutor ifivoke preventive detention and ada
to hls workload for no additional benefit? As for the judges,

«~wWhy shouldn't they g6 along with the prosecutor's request

, for money bail: under the existing law. it is not their

responsibility to invoke Preventive detention. Evea with
Your proposed amendment that would allow the judge to
initiate preventive detention Sla sponte, it is unlikely
that the easy resort to money bail will be affected. Judges‘
are not likely to move for. p"e"entlve detention on their
own initiative very often. They too feel the Pressure to
move the docket..as efficiently as possible but more 1mportantly
.they are l;kely to see thlS as a prosecutorlal functlon.

The Commlttee will recall that. a prlmary motive behlnd
the Bail Reform Act of 1966 was to.eliminate the hypocrlsy
of high money: bail belng hsed to achieve sub Xosa preventive
detention.  But that' law appeared +o some people to throw
the baby out with the bath water. So the preventlve detention
1aw was passed to allow judges to consider dangerousness.
Today, 12 years after the Bail ‘Reform Act we find‘that §u§
rosa preventive detention has not been eliminated and lawful

Preventive detention is rarely used. It seems to me that if

26-371 O - 18 = 17
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the Committeewdoés not eliminate orx, at least, restrict the
use. of money bail as an‘alteréat%ye to lawful pieventive
detention that bail réform in the District of Columbia
will continue to fail to achieve its goals. The need for
this reform will be even.greater if you decline to extend.
the period of detention from 60 to 90 days. .
In keeping with thé Committee's request that introductory
statements be kept brief I will end ﬁy formélvremarksxat
this time and try to answer specific questions from the

Committee.
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