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PREPARED STATEMENT OF WILLIAM F. M~DONALD;'* 'PROFESSOR; 
GEORGETOWN UNIVERSITY 

Mr. Chairman and members of the Subcommittee, greetings, 

I am Professor William McDonald. ~f Georgetown University. 

Before addressing the subject, at~arid r'w~uld like to 

state for the record that the views and opinions that I express 

here today a~e my own and do not n~cessarily represent 

those of Georgetown University.. I, am here as a priVate 

citizen ruld not o~ behalf'of any organized group. 

My connection with this proposed amendment is that I 

was involved in a study of the preventive detention la~., in 

the District of Columbia during the first ten months of its 

operation. (Additional copies of ~hat study are available.) 

That study wa~ completed in March 1972. Our major conclusion 

then seems to continue to have validity today. We found that 

the law has been a.failure as a means of protecting the 

citizenry against crimes committed by persons on pre-trial 

release. 

This failure is entirely due to the simple fact that 

the law was used so sparingly. 'We estimated that the U.S. 

Attorney sought preventive detention in only 1.4% of all 

those cases eligible under the law.** We have not done a 

follow-up study but judging from what I read in the 

newspapers and what I hear during my trips to the courthouse, 

the preventive detention law continu~s to be used rarely and 

when it is invoked it is done so exclusively in cases that 

. qualify under the five-day hold p~ovision. It should be 

* The views and opinions expressed herein are those of the 
author and do not necess~rily represent those of George·town 
Uriiversity or organizations supporting the research upon 
which this testimony is based. 

** ~his is not to imply that we felt the law would have been a 
succe~s if it had been used more often. We did not address 
that point in our study. 
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noted, of course" that this .latter group of c~se~ 

constitutes'a small proportion (16%) ,of· all those 
\ 

defendants who'are eligible,under'the ;Law. 
) 

Thus, it appears that there are some' threshold 

questions before this,Comm:i.ttee: (1) ,Why ~asn't ~e law 

put to ;:l:'e~ter use?; (2) Wl1y was -<:!tere an al!llost e;)!:clusive 

attention to cases eligible under the five-day hold 

provisi'on? '(3)' .Will the proposed amendment;. or some 

alternative ainendments, .result in a greater use of the law? 

'I, do not believe I 'can ans\~er thes.e questions 

satisfactorily for you but I would lilee t? pass along my 

observations. With'regard to why the law w1iS not uj>ed'more 

often, there seems' to be . two .:, i!lterrelated reasons. First, 

there is the problem of getting a case to t;dal tdthin sb:ty 

days. Thi,s problem should' not be minimized ill a large url;lan 

court system. But, on the other hand, it Sh~l\lld be recognized 

for what: it is. Ultimately it .comes doW!l to a question Of 

management, the allocation of resources and the setting of 

priorities. 1t.is not a question of whether all cases can get 

to 'trial within 60 Clays but whether provisions can be ma~e so 

that a selected subgroup of all cases pan get; to trial. 

.-Furthermore, ·it .must be remembered that we are not discussing 

some prosecutor's office and courts~stem out in the hinterland 

that is low on talent, finances, ~nd physical resources. We 

are discussing a court system that unde;r'.vent a major 

reorganization just a few years ago and is now about to 
J . 

mOVe into a brand new, multi-P.lillibn dollar physical plant • 

It is a prosecutor's office that attacts applications from 
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outstanding l::!"-'Yers .·frdm,the"best.law'sch?olsand,has the 

,......, .... -"", ..... ~,""'7'" '-,'- ,~"" »~~., ---------

. assistance of an on':'line"compute:i:ized:system that:, allows , '.! , 
for multiple cross-checking ot",files: that was,.impossible' to 

do by hand just, a few years ago. ' ,What is',morE:! :,there is;.'a 

bail agency 'which cah:be'used to identify,cases ,that are 

eligible for fnclusion ili' this select subgroup'., 

Experience in other jurisdictions has 'shown, that it 

" , ..... 

is possible for prosecutors', offices to drastically increase 

the process'ing-time bf selected' subgroups of, their ~loi:kload. 

An LEAA-funded evaluation of the career criminal unit in. Bronx 

County, New York found that the career 'criminal cases:were'being 

disposed in 'a, median 'time, of 9.7 ·days comp'ared,' ito a median time 
* 

of 400 days for· other bureails with the prosecutor's office." 

Even more impressive and more direct11 rele'ra.nt to the' 

reasonableness of, a60-aay"time peri'od, in'th€,,'present 

preventive detention 'law,' is tlle ,eXperience 'of the District 

~ttorney of New,Orleans; La. Hiq,office reports an, average 
I 

time from arrest to conviction ('not"just to' trial) of 53·days. 

What is more, he does this with very little recourse,to plea 

** 
bargaining. 

It seems to me that this is' ,the' proper perspective to 

:bring ,to the question of why the law was not,used more often 

* D. 'McGillis,' An Exemplary Project: Major Offense Bureau, 
Bronx County District Attorney's Office, New York (Washington, 
D. C.: U.S.G.P.O., 1977) ,'p. 5. " 

** Harry Connick, 1975 Annual Report of New Orleans District 
Attorney (monograph on file with District Attorney's office), 
p. 2. 
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be:f;ore 'andwhetherth~ law. s!l0~1.d ,be changed :!:'r extend the 

deteI).:tioIl: period' f~9m .69 to 8,0 days. .pnless it could be, 

shown that,' rea~onabl,e"ef:forts were mad~ 1:;0 develop a system 

Qf pr,iority treatll)ent.of .. these tcases, i:Uld t;~at such eff9'rts ' 

were clea~;Ly}npt cCl,nsistellt with the soun!i,administration 0;1: 

justice, then I would be 'reluctant to " , , 
support the extension 

to 90 days. :, To. ,do sow:o~ld' be, a qoncel?sion to bp.;reaucrati~ 
inertia. Up t'l 

_ ' UI). ~ , n~wthe is.sues .in the" debate .over 

preventive detention :,!lave revolved, .aroundth~ classic 

trade-off between :i:re.edom. 'al'!d.,sec;urity. ' But, today the 

all)e,n.drnents ;'Yl l1;lch,. Clre before tqis, Conqni ttee. ,nave' ch,a~,ged the 

nature of "tq~, dElbate,. Th '. , , , e quest-;ton now, see,¥ls to be. whether 

we should, f.ur,therreducElc.f';r:~edom' to, accommcdate thecr.iminal 

justice'bl1 r O , ... ,.,aucrapy ". ":r .ref.er {le,re .110t J'US'i- t th - 0 e expanS;Ql1 
, from 6.0 to 9..Ddays bu.:t 1 th a so . e expans.ion :of t.?e 5-d'!y, hold 
to 10 day,!;.' In a f . '. ree!3oc~etyany, ;rElduction in" liberty is 

to be resisted and,pa:t'efully scrutinized even when,the . :proposed 

reduction is: op bellpolf oj greater sElc.ur:i,ty --, which ,at least 

is a ',noble' IlIPtive. , But", ,a, ' . 
'concess~on on behalf of bureaucracy 

has no plaC:e" at a,ll. 

Tl1e Committee ShOlll.¢! cO.,n. sid ,e. r wavs .. of . . , '" ~ncreas·~ng,the . 

efficient adrninis;tra,ti'otr of j !lstice ;in the District ,of 

Colurnb,iq byrecommepding r«;lJ,§va,nt. l!'lg;islat;ion.:,; One chanC;;e, 

that s):lo!lldbe consig~red is the ~liminationo.,f ,J,lnnecessary 

r;dundapt;:y,int,h,e criminal .prodes, s" I f re er to the ,fact that! in 

the D;istrict: of CoLtu\ll:>ia felony , cas,es : ,go. through, both, a jpreli!llinary 
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detention was invoked during the first ten months of the 

',law we ,asked,-the U.S. Attorney and the jU!lges'in those cases 
,iV,' j~+"'J:;~'''':' ,/~"~"':~,"~ .. "t' ";,, • ;."~". th~;e"t~;e' no preventive' ':,,; ", . 
, ,at;;,';hex. wo~~d..:..t1C~ve done J.f " /" f, • ' _"" ", 

;,l'''''d~t:e~tl~n' ~r~;i';;;~n. In all seven cases li'ht!re the, government 
:/./;,.... • .;4, ," • . ~'.Il' . 

. ' :succ~~·sftlllY so~ght preventive defention, the assistant,.-

'>":\t~S:~'~~t~rne~' ~~id us th~t he would h~verequested high money 

bail. In five of the seven cases the judicial officers 

,indicated that they would have set money bail~ When we 

examined a sample of 'cases that were eli'gible· for . preventive 

'detention but not procie~ded against ¥e found that 35 (52%)' 

of the 67 eligibles in the sample had ~ney bail set and that 

21 (or 31%) of 67 eligibles remained continuously detained 

Since'that time I have heard pre-trial in lieu of money bond. 

it said in the courthou~e that the r.eason·preventive detention 

,l, 

.. 

" 

• 
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is not used more often is that the simple expedient of money 

bai.l is stil.l availab.le. Why should the prosecutor to to the 

bother of a lengthy 'preventive detention hearing, when:he can 

achieve his gOal'much easier by, requesting high money bond? 

As long as the judges continue to go along with this system 

why should the prosecutor itlvoke preve.ntive detention and add 

to his workload for no additional benefit? As for the j'udges, 

J.why Shdtlldn' t they go along' wi th the prosecutor' s request 

for money bail; Under the e~isting law, it is not their 

responsibility to invoke preventive detention. Ev.:e,i with 

your proposed amendment that I>'ould allO\~ the judge to 

initiate preventive detention ~ sponte, ~t is unlikely 

that the easy resort to money bail will be affected. Judges 

are no';: likely to l'1ove for· p'~ere'ltive -letention on their 

own initiative very often. !l'hey too feel the pressure to 

move the .docket.as efficiently as possible but more importantlY 

,they are likelY to see this as a prosecutorial function., 

The, COmmittee will recall that, a primary motive behind 

the Bail Reform Act 9f 1966, was to eliminate the hypocrisy 

of high money· bail being ,used to achieve ~ rosa, preventive 

detention. But that law appeared to some people to thrOt-l 

the baby out with the bath water. So the preventive detention 

law was passed to allow judges to consider dangerousness. 

Today, 14 years after the Bail Reform Act we find that sub 

~ pr,eventive detention has not been eliminated and la.~lful 

preventive detention is rarely used. It seems ,to me that if 

, 



,'---
r 

r 

'I 

i' 
'. 

i, 
f 

254 

- 7 -

the Committee does not eliminate or,' at least, rElstrict the 

use of money bail as an alternative to lawful prev~ntive 

detention that bail reform in the 'District of Columbia 

will continue to fail to achieve its goals. ~he need for: 

this reform will be even,greater if you decline to extend 

the period of detention from 60 to 90 days. 

In keeping with the ,Committee's request that introductory 

statements be kept brief I will end my formal remarks,at 

this time and try to answer specific qpestions from the 

Committee. 

About the Author 
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