et T T

_‘,.f{./«:" :

ke e e

y

” ;__Natlonal Instltute of Justlce o
‘United States Department of Justice

If you have issues VIewmg or accessmg thls flle contact us at NCJRS gOv.

National Criminal Justice Reference Service

ncjrs

This microfiche was produced from documents received for
inclusion in the NCJRS data base. Since NCJRS cannot exercise
control over the physical condition of the documents submitted,
the individual frame quality will vary. The resolution chart on
this frame may be used to evaluate the document quality.

- - “‘*;*"“-‘*;‘Ww’::"
4.5 N
10 %0 2
. = ik [j22 m"z.z
||||| ) EmlE
3 | 1 E8TY . ‘
=
iz e e
B § ;
X i -
j
Koo
MICROCOPY RESOLUTION TEST CHART
NATIONAL BUREAU OF STANDARDS-1963-A :
|
L

N

Mlcrofllmmg procedures used to create this fiche comply thh
the standards set forth in 41CFR 101-11. 504

Points of view or opinions stated in this document are

those of the author(s) and do not represent the official

posmon or pohcnes of the U S Department of Jushce

. SRR e

§oweelan

ST 28

Washington, D.C. 20531 ~~~

. .
e S A i st sy b
AN

tDATE FILMED :

.

Cw

" e/13/81

s

o8
}

i
i
£

s
e
k1 -
B
R
It
H
T
- .
i
B
118
i

o o st
e S

;i
oo

’ \‘
A
N N

o = E T
U e P ik " Iﬁﬁ' ot
g ? T

o m/ - / C) OLOOQ/
PRETRIAL RELEASE ‘AN DETENTION

N

HEARINGS

, SUBCOMMITTEE 0N
GOVERNMENTAL EFFICIENCY
- AND THE DISTRICT OF COLUMBIA

' OF THB

GOMMITTEE ON *.
GOVERNMENTAL AFFAIRS

.. UNITED STATES SEN ATE
NINETY-FIFTH CONGRESS
SECOND SESSION o

: ON--'

HR 7747

AN AC’J.‘ TO AMEND TITLE 23 OF THE DISTR : v’
ICT OF COLUMBIA
;JODE WITH RESPECT TO THE RBELEASE-OR DETENTION PRIOR
’ 0 TRIAL OF PERSONS CHARGED WITH CERTAIN VIOLENT OR
DANGEROUS CRIMES, AND. FOR OTHER PURPOSES

.TANUARY 31 AND FEBRUARY 6, 1978

-, —_—_—. =

the use of the Comm1ttee on Governmental Affairg

“ US GOVERNMENT PRINTING. OI‘FICE

WASHINGTON : 1978

G

s




s st 1 bR o e R i

i
i
i

| THOMAS F. BAGLETON, Missourl TED STEVENS, Alaska

ot

SRy
A

o

GOMMITI‘EE ON GOVERNMENTAL AFFAIRS

t, Ohairman
RAHAM RIBI“‘OF’F, Connectiet

g CHARLES H, PERCY, Illinols

- JACOB K. TAVITS, New York
WILLIAM V. ROTH, Jr., Dclaware

HENRY M. JACKSON, Washingj:on
EDMUND S. MUSKIB, Malne

" CHARLES McC. MATHIAS, JR., Maryland
pg il Gecggiig . JOHN C. DANFCRTH, Mibso;mnia
JOHI;'AGSLSI;?IT{N;[‘ennessee H .T OHN HEINZ 111, Pennsylva [ ]
JIM !
ta -
MURIEL BUMPHREY, Minneso Direstor
Ohié, Oounael and Staﬂ‘ i
(o] ae?ICHABD A WeauAN, ,DLLEN 8. MILLER, Professional Staff
PAUL HOFF, Coun - . 2. %
BLi E. NOB;:,EMAN, Counsel g g ;;I:Z,:o :E . .TAC
PpauL C. ROSENTHAL, Counsel ‘
IrA S. SHAPIRO, Coungel . - V- . orm) -
CpAUDE E. BARFIELD, Projesaional S’taj)‘ JA1:1 éfs I iaigia, Gouhael (Repulatory

Member . Reform) .
CraupIa T. INGRAMN, Professional Stoff :D:vm{r, 7. (GEisINGER, Speocial Assigtant

Hember \Re_qulatorz/ Reform)

ember
YN A. HARRIS, Emecutwe Admimstrator and Professional Staff M
AR ELIZABETH A, PREAST, Ohief Clerk R
JouN B. CHILDERS, Chief Counsel tot;helg:;:gyy
1 to the
RIAN CONBOY, Special Counsel k
?‘Jonsmn NCE B,EVANS_, Counsel-to the'Minonty
_HAROLD C ANDERSON, Btay Editor

LAWTON CHILES, Floridu’

0BS; Counuel (Regulatory

gt

o ———

Y

GOVERNMENTAL FFFICIENCY AND THE DIST

DAGLETON Missourl, Ohairman -
O - C];IARLDS McC. MATHIAS, JR., Maryland

TED STEVENS, Alaska
HADLEY R. ROFF, Staff Director

()

RICT OF COLUMBIA' -
JAMES R. SASSER, Tennessee

1 ok Bedahid

e AN N

NCJRS

‘Opening statement: Seimtor Eegleton :
WITNESSES -
TUBSDAY, JANUARY 31, 1078
_Earl J. Silbert, U.S. attorney for the District of Columbia, accompamed

by Carl 8. Rauh, principal assistant U.S. attorney; and Damel J. Bern- .

stein, chief, career criminal unit__ . _____________ . oo il
Harold H.. Greene, chief judge, Superior Court of the District of (‘olumbxa--
Burtell M. Jefferson, chief of police, Metropolitan Police Department, Dis-

trict of Columbia, accompamed by Robert Deso, deputy general counsel;
_and Charles Hersey, supervisor, major violators’ seetion. o o - i
George E. Holland, superinténdent, Detention Services, District of

Columbia, Department of Correctlons _______________________________
Robert’ B. Curtiss, chairman, Police and Fire Commitiee,. I‘ederatwn of

‘Citizens Associations, District of Columbia. . . .. .« ___l._ ... :

Bruce D. Beaudin, du‘ector, District of Columbia Bail Agency, accompamed

by John Carver, deputy director ... . . ool ool

MONDAY, FrBRUARY 6, 1978

Professor Caleb Foote, Schoolof Law, University of California at Berkeley_
H. Albion Ferrell, chairman, District of Columbia Board of Parole. .. __
Paul R. Rice, professor of law; the American University School of Law.__..

‘Ralph J. Temple, American Civil Liberties Union of the National Capltal__

Bernice Just, Friends Committee on National Legislation___

Eugene L. Rhoden, Jr., dlrector Washmgton Urban Ledgue Youth Atbitra-
tion Center .

John J. Mudd, assistant ‘dir'eg Oﬂice of Socxa Deve opment Archdio-
cese of Washington : :

William McDonald, professor, Georgetown Umversﬂ:y .

William Hamilton, president, Institute for Law and Social Research__:_ ...

Jeffrey A. Roth, senior economic ana,lyst Instltute for Law and Socml Re-

. search, Washmgton, D.C

J. Patrick Hickey, director, Public Defender Servwe for the. District of *

CO]umbla-;-—-———“‘——_“—"-"L;"'T"“V"-,"\"'—-."""" -.‘.——-‘-'---_v_-*_“-—..,'-‘_—‘:-:.‘
Alphabetzcal list-of witnesses: ’ :

e Beaudm, Bruce D,: Testxmony-,.-...,-.-._,_;_____,-;__;__,, _______ o
S Prepared statement. . i il o LIl ol SRIEE RN

(‘urtxss, Robert B.:

“Peg .ﬂmony.___--_-;__;-;"-__;;-._'_5___f__'_;_‘.i-._V_".'..'.__'..Y_..__;-V.__'_‘;_" o

Ferrell H, Alblon. Lo
B Testmony _____ '.___’...,,_.;v_,' B
: -Prepared: statement--__ A
~ Foote, Prof. Caleb: "

: Testimony_ - oo voeo o
Prepared statement

Greene, Harold H.:

Prepared statement. A _é ISaic RN
Hamilton, William: Testimony __ .. ..

’ MY

MRS L.

CONT E‘ﬁ@U?S}TET!@NS

Page
1

62
81
92
93

255

‘255
27
93
103
92
149

156

100

L R0 30

Testmmny _______________________ R S :

i

e

g

A LD D SINS CF S NPk BER AN

-

i
2!




[EONPHR I o

A
=

. [

e e e e e

ke
: AN S S Ve i i
. S 0T e w2 v .
Alphabeticaa list of witnesses—Continued W
A ch&%y, f,} Patrick:, o ‘ _ 1’2“7!;
T AODY . - 3ot o e i o
Pfgpared statment.. . S GGG BT ots
Holland, George E.:
Testunony ________________________________________________ 81
o . o FrEpAred statement mth*attachment--.é é_é_ T 85
Jetferson, Burtell M.: - v :
OB ONY — o o e e e e e e e e 62
Fourth Qua.rterly Recidivist Report of the Criminal Investigations
Division, Feb. 27, 1978 . _ @ i 65
Prepared statement...____ b st .. 15
Just, Bernice: » A
Testimony__________c---;;_-e_,.*___ ________________________ 213
Prepared statement. 215
McD'Ic‘maéld William : T RN 2‘41
eSbIMONY - - o o e e
Prepared statement______éé;_.é,‘d__;,__j_‘-‘____'_A;-_'__v__‘_‘_v-‘ 248 ®
Mudd ather John J.: R SRS R
Testlmony_______________;I_,_c_________'..__T____‘._'__-__..-,‘... 228
,, Prepared statement. .. > > . .. ... memmofelodllio il 1287
Rhoden, Eugene L., Jr.: : : o . :
‘Tegtimony_._-._____ g Dol L 217 .
... Prepared statement_-_____é'.é és‘ﬁ?.?---_-.-_-__-___-_.______ 219
Rice, Paul R.: o
Testlmony--_________-_- S S 0 N NS R 111
- Prepared statement _____ _é_ B R kAN T LI o174
RothTJiﬁ‘rey EERE P 955
€8 1mony___'-_..__-__-_ O G O O S .
Pre ared statement___ﬂ_.é_é_é_@_ LS : 262
Silbert, : o o ,
Testlmony_____..________________.'.;_»_'-_.__' __________________ 2
Written questions and answers..._.. : -21
- Prepared statement...__ & .G s L 23
Editorial: Pretrial Detection, from the Was ngton Post Sept o
13, 1975--________e___,_(_______________,_,____-cc _______ Z. 40
Temple, Ralph J.: ‘ S ‘ o
estimony._.__ . ___l____ . .l ___ et 186
. Prepared statementc;_;___.éé.é_{z_f _____________ e nEn 190
‘ ADDITIONAL MATERIAL SUBMITTED FOR . - "
. ‘ TEE HEARIN G RECORD , U ,
Text of H.R. 7747-_________-___________________,_____;__‘__:;,_;.f__' 284 ’
- Letter to Senator Eagleton from Allen W. Johnson— ... 3 .o _io___ .. 290
Crusading for Jail Over Bail, article by Gaillard T. Hunt Washmgton i
lawyer, in the Columbisa, Journalism Review May-June 1 977 292
Views of the Steering Committee of Division f‘lve, the Cnmmal Law and
Individual Rights Section, of the District of Columbia Bar__._____.___ 293
Letter to Senator Eagleton from George Frain, pre51dent Adams—Morgan
Federation, Jan. 81, 1978 . __ el il s . .306 -~
Resolution from Seventh Precinet Citizens Councxl Robert B. Caurtiss, oo
chairman._ o e 38
Resolution from Second District Citizens Advisory Council, Edwude
‘Sonneborn, chairman______ __ il - 316 ’
Article: “D.C. Ought To Be a Decent Place in Which to lee,’ ’ by Ra.ndy 1.
Bellows, the Washington Star, June 22, 1676._ . ______ ___________._. 317
Letter to Senator Eagleton from the Chillum Heights Citizens Assoclatlon,
Earl M. Otto, president .. . Ll iiiiiae 318
Letter to Senator Eaglefon from the District of Columbia Ba1 Mane
Barksdale, cochairperson, Feb. 17, 1978.__ ______ . ___ . _iceco_ 319
Statement of John R. Risher, Jr., Corporate Counsel of the. District of
Columbla_--_--_-.,_____-______.._-____-_-____-_-_--_----___, _____ 321
= 7 e W i -r~-.":“f‘v¢‘f”"l‘

262

Statement of

Jeffrey A. Roth, Senior Economi
c Anai
Institute for Law and Social Resear}};lsit
Hashington DC

before ‘the.

e ’ U.S. Senate
Governmentai Affairs Subcomnittee on’

Governnental Efficiency and the District of Coiumbia

: ;‘»‘ February 5. 1978

Hr. Chairman and Members of the Subcomnittee.v ,’

I wish to thank you for the opportunity to testify on behaif of

the Institute for: Law. and. Social Research concerning H. R. 7747. a bi "i

to amend Ti t]e 23 Subchapter II of the District of Columbia Code,

which prescribes procedures governing pretriai reiease and detention

Under funding by the Law Enforcement Assistance Administration s

National Institute of Law Enforcement and Criminal Justice, 1 recently

conpieted an econometric study of pretrial release in the District of

Co'lumbia As you may know. econometric studies test economc theories

of behavior by applying statistical too'ls to available data. This

study made use of 1974 date from PROMIS (Prosecutor s Management Infor-

mation System), a computerized information system operating in the Su-

perior Court Division of the Office of the U.S. Attorney, Mr Earl J.

Silbert. Although it could not have been completed without the coopera-

tion of Mr. Silbert's office and the financial support of the Law En-

forcement Assistance Administration, I wish to point out that my con-

clusions may not necessarily be shared by either of those agencies.
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Our study addres ed, in part; ‘tbeJoHowing three questions.

.. What attribu s of the! al'leg'éa‘ ci‘dme, the' defendant'
criminal ‘history, and. the defend .socioeconomic. status .
‘seem to predict the pretrial releas nditions set at
Anitial appearanc’e?

. Hhat attribut 5" seem to. predict failure to appear by re-
16 ased ‘defendants?,

utes’ seen to predict pretrial crime by released

Two, by-produ : (3 of the study were statistica'l equations to predict the

probabi'lities of fai‘lure to appear and pretriai ‘crime. We were also ;

~ able. to reach some corclusions concerning the effectiveness of finan-
cial re'lease in reducing fai‘lure to appear and pretrial crime, and in -

..;_‘guaranteeing due process to accused defendants.

; ‘ Exhibit 1.0f ny statement is taken from the study. which is near-
ing publication. It compares factors that seem to prjedict,the use_of :

financial bond with factors that seem %o predict pretrial misconduct by

released defendants.’- At the top of each column {s an event that may

occur during the 1ife of a case: imposition of bond instead of non-

financialj_re'lease by 'a-J‘udge; f‘ai-lur\ek to appear by a-re"leased defendant. :

and pretrial rearrest of a released defendant’. At the 'ieft-nan'd side
of. each row is an attiribute’l of the a'lleded offense or‘ ofi the :defendani:
that, according to my‘results. influences the probabi Tity of at least
one of the events. The symbois within the chart indicate"tne' direction'
of inf'lue,rice.r  For example; a p_lg_s_indi’cates that homicide defendants

~are more'likely than tothers to receive financia'l condit'lons° while '

zeroes indicate that homicide defendants are no more or less prone than

others toward nonappearance or pretria’l rearrest.
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I wish to focus attention on the shaded areas of the chart, which
Seem especially pertinent to thg debate surrounding this-bi1l. In con-
trast to the homicide result, the next two shaded areas indicate that
felony robbery, burglary, larceny; arson and property.destruction de-
fendants, and those accused of using a -weapon during an offense, are-
more 1ikely than other defendants to be réarrested if they are released
before trial. vet they are no more likely than other defendants to be
held on bond. Further down the chart, we note that. defendants arrested
while on conditional release have bond imposed more frequently than
other defendants; yet defendants within fhat»grohp who obtain release
are no poorer risks than other defendants. . Stil] further down the chart,

we observe that défendants with a local residence are financially de-

. tained less often than other defendants; yet they are no better risks

than others. in terms of appearance. for trial or pretrial crime. Finally,

we see that defendants with a known history of drug use are more Tikely

than others hoth to fail to appear for trial and to be. rearrested before
trial. Yet this fact: does not .encourage judges. to require bond of drug
users more often than other defendants. o

The picture presented in Exhibit 1 may, -I think, be fairly sum-
marized as follows. In deciding whether or not to require bond, arraign-

ment judges appear to consider: the items of information prescribed for

‘this purpose in Subsection 1321(b), including the defendant's prior

record. . However, they: appear to stress those aspects of the record,
such as prior arrests, which are commonly thought to predict future
crime rather than failure to appear. However, the empirical evidence

1s that except for employment status, the factors that influence release

wle
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conditions have 1ittle in common with the factors that actually predict

efther crime or failiure to appear. Consequently, some defendants-~no-

tably nonlocal résidents and rearrested parolees and probationers--are'
detained unnecessarily; while otheir defendants--notably drug users--are
released nonfinancially despite evidence that they represent poor risks
in terms of both‘honappearance‘and pretrial crime. ‘

The problem of inappropriate use of bond is aggravated still. fur-
ther, because the eventual outcome--whether the financially detained de-
fendant returns to the street or not=-is determined by his lawyer's per-
sistence in seeking bond reductions and his own ability to pay.- In a
city where over 80 percent of -all defendants are-classed as indigent,
this has disturbing implications for equity. The $1,000 voucher limit
in felony cases for the court-appointed attorneys who represent about

. 85 percent of indigéent defendants may discourage: them from investing

time and effort to seek bond reductions. In cases where:the bond re-

- quired exceeds the indigent defendant's ability to.pay, it is reasonable
to speculate ‘that the financial burden may shift to his friends or
family, who have been accused of nothing. T

By making pretrial incarceration a matter of ability to pay, bond
requirements not only cause ihequity; they introduce variables--income.
ahd wealth--that have no-identifiable relationship to the risk of non-
appearance or pretrial crime. In short, bond requirements keep‘many‘of
the wrong defendants in jail. This s demonstrated by a special study
of 424 randomly selected defendants who had financial release conditions

imposed ‘during 1974. Of these, 254 eventually obtained release by

<5-
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Posting bond; while the remaining‘770'réma1ned in jail until trial.

Using statistical equations to predict pretrial rearrest and nonappearance
based on attributes of ‘the defendant and the alleged crime, I estimated
that incarcerating theseé 170 defendants prevented approximately 20
failures to appear and 21 pretrial rearpests.

From virtually any perspective, ‘performance would -have been improved
1f the defendants to be incarcerated had been chosen with respect to
pretrial risk instead of ability to pay. IF ane's goal were to minimize
unrecessary pretrial incarceration, detention according to predicted risk
instead of ability to pay could have rediuced the number incarcerated from:
170 Fo 98 with no expected increase in the number of rearrests, or from
170 to 141 with no expected increase in failure to appear.l  If prevent-
ing failure to appear were the goal, a different group of 170 defendants
could have been selected from the 424, preventing an estimated 23 fail-
ures to appear instead of 20.  If pretrial crime control wers the goal
selection of a different group of 170 could have prevented anrestimate;
29 rearrests instead of 21.2 Parenthetically, I should note that only
data routinely coliected by the U.S. Attorney's Office were included in
the statistical equations predicting Pretrial risk. If the extersive
data collected»by the D.C. Bail Agency for use by judges -could be brought

1There are two possible ca
uses for the great
:zsgtf:glSﬁ::rgztzépegﬁrhggs :s:;rests are 13nereﬁi};"ﬁzgleﬁ$2§1z1§21Ze'
highly correlated with %ailuge toP:ngalTCRQd Some data Yeews. thit sre

2In evaluating the si ‘
_ ‘ gnificance of pretrial re
22525333%12 1976, 3 percent of then Pesulted 1n tonvropias 1S per-
gher than the overall rate of 28 percent of afl arregig-
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to bear on the problem, I suspect that even. greater. performance. {mprove- -

ments would result.

Because the judge's assessment of pretrial risk of rearrest seems
preferable to ability to pay as qareIease criterion, efforts to substf—
tute preventive detention and supervised nonfinancial release for the
use of bond seem defensible on grounds of both eqdity and efficiency.

The question remains how directly H:R. 7747 addresses this goal.

Section I of the bi1l makes first-degree murder defendants eligible .

for pretrial detention if they present a risk of nonappearance or danger
to the community. Since such defendants are already eligible for deten-
tion if they are on conditional release or have conviction records for
violent crimes (under Subsection 1322(a)(2)), the newly affected group -
would appear to consist of homicide defendants withdut extensive erim-
inal histories.

4 Our results indicate that homicide defendants are not, on average,
especially poor risks for pretrial release. However, perhaps because
judges fear the conseguences of releasing these defendants without bond,
the usual outcome of arraigmment is to require financiallbond. Th@;.
ability to pay rather than threat to the community determines which
homicide defendants remain in jail. In this situation, the extension
of pretrial detention eligibility to first-degree murder defendants
seems to provide an alternative to the inequity and inefficiency of

financial conditions described earlier.
Section I of the bill also extends pretrial detention eligibility

to defendants accused of armed robbery or forcible rape, if they present

an undue threat of nonappearance or danger tb the community.
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accused of one of these crimes is apgarently already eligible for pre-
trial detention under Subsection 1322(a) if he has a record of convic-
tions for violent crimes, 1f he is arrested while on conditional re-
lease, or if he is shown to present a danger to the community. There-
fore, the only additional armed robbery and forcible rape defendants
made eligible by this part of the bill are those who have no prior con-
victions- for violent crimes but who present a threat of nonappearance.
While our study did not single out forcible rape and armed robbery
defendants specifically, it did analyze the broader charge categories of
robbery and ;exua] assault. Defendants in these two groups were not
found. to be held on bond more often than other defendants. However, re-
leased robbery defendants werekfound to present a greater risk of pre-

trial crime than other defendants; while released sexual assault de-

_fendants presented a smaller risk of nonappearance but no greater risk

of pretrial crime than others. If these results hold with respect to

the narrower charge categories used in the biil, then the rationale for.

" adding this subgroup of armed robbery and forcible rape defendants is not

2pparent to me. The extra pretriai crime risk associated with accused
robbers appears to be already addressed by Subsection 1322(a)(1), and
the appearance record of sexual assault defendants does not seem to war-
rant adding risk of ncnappearance to the criteria for their preventive
detention.

Section 3 of the bill makes a person arrested for any offense while
on pretrial release for a felony offense eligible for a pretrial deteﬁ-
tion hearing unless his release is revoked, and extends from five days

to ten the time period during which a person arrested while on parolé or

o~
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probation may‘have his conditional reledse~revoked. lf‘h{s conditibna1
release is not revoked, thg bin requires a preventive deténtion hear-
ing.  Since parolees and probationers accused of violent crimes are al-
ready eligible for preventive detention under Subsection 1322(a)(2), - -
the group made eligible by this Section contains pretrial releasees;
parolees, and probationers charged with nonviolent crimes.

Our results ‘indicate that this group, Tike homicide defendants, is
currently more 1ikely than other defendants to receive financial release
conditions, despite a pretrial misconduct risk no greater than that of
other defendants. However, unlike the homicide defendant situation;
the problem here may be that judges, perceiving that five days has been

widely acknowledged as too short a period foi parole and probation

. authorities to adequately consider release revocation, may be attempt-

ing to remedy the problem by imposing financial conditions instead of
depending on parole and piobation authorities to act. If the ten-day
period proves adequate, defendants in this group who present undue risk
of nonappearance -or additional crime presumably can be identified, and
their relesses revoked, by the approbriate authorities without benefit
of a pretrial detention hearing. '}herefore, with the extended time
period, the need to broaden pretrial detention eligibility to this group
is not clear.

Mr. Chairman, my thanks to you and the Members of the Subcommittee
for your kind attention. I shall be happy to respond to your questions
at this time.
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