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Preface 

The National Institute of Law Enforcement and Criminal Justice, 
the research arm of the Law Enforcement Assistance Administration, 
is sponsoring a field test of the concept of structured plea 
negotiations which has been proposed as a means of: 

• implementing a process of plea negotiations 
that is equitable to all parties such as the 
victim and the defendant by making the 
process more explicit and openl 

• implementing a procedure which is efficient and 
benefits the court system as a whole by reduc
ing proceasing time and delaysl 

• developing an effective plea negot'iation system 
which increases the victim's end the defendant's 
perception of legitimacy and fairness in the 
process. 

The basis for the field test is a Progl'am Test Design, a 
,,!ocument with detailed speCifications of selected program 
elements. The goals of each field test effo~t are to determine 
the effectiveness of these elements or program strategies in 
multiple settings and to examine their transferability to other 
jurisdictions. 

A number of sing3.e, local court systems of (Jeneral trial juris
diction have experimented with the development and implementa
tion of various forms of structured plea negotiations. In 
order to assess the feasibility of the concept, the National 
Institute has devised a test design which wlll involve selected 
courts within one jurisdiction in t~ee different states. Both 
processes of development and implementation as well as their 
outcomes will be evaluated by the Institute. 

iii 



... ,-.. ~~}\\:" '~"y • 

~'" . () 

(;... 
'.' . 

I. 

II. 

III. 

IV. 

V. 

VI. 

Table of Contents 

PREFACE 

!N'l'RODUC'l'IOH 

PURPOSE OF THE STRtx:TURED PLEA 'N£(;mIATIONS TEST 

PRE-COHPERENCE PROCEDURE 
Ao Introduction 
B. St~ -,-by-Step Sequence of Events 

STRtx:'J.'URE OF THE CONFERENCE 
A. Role of the Judge 
B. Ible of th~ ProsecU'tbr 
C. Role of the Defens~ ~ttomey 
D •. Role of the Defend~nt 
E. Role of the Victim 

POST-CONPERENCE REQUlREMBN'l'S 
'" 

DESIGN ISSUES 
A. Evaluation Design 
B. Analytic Framework 
C. !fwnber of Cas.,s To Be Studied 
D. .Data Requiremerats 

VII. EVALUATION 
A. Measures of Equitable Plea Negotiation 
B. Moasures of ~ff1cient Plea Negotiation 
C. Mp,asures of Effecti~e Plea Negotiation 

VIII. IMPLlMBNTATION AND NILECJ SUPPORT 
A. Implementation 
D. NlLECJ Support 
C. Implementation Definitions 

IX. SITE SELECTIOr~ 
A. triteria Considered Essential to Pr09Fam 

Development and Implementation 
B. criteria Facilitating Program Development 

and Implementation 

Source Material for Plea Negotiations Test Design 

iii 

1 

6 

8 
B 
8 

12 
14 
15 
16 
17 
17 

19 

20 
20 
21 
23 
24 

27 . 
28 
30 
31 

32 
32 
32 
34 

36 
36 

37 

39 



I. INTRODUCTION 

For many years, guilty pleas have played a siqftifi,can't part in 
thf:l processinq of cases throuqh the criminal justic.~e syst'.em. 
SUrveys conducted durlnq the 1920's indicated that over three
fourths of the felony cases in major cities such as Chicaqo, 
Detroit, Lo, Anqeles and Denver were te~nated by plea rather 
than trial. Althouqh guilty pleas were numerous, there was 
little activity vIsible to the casual observer that described 
the operations of the decision-maki~lq process that resulted i~i 
these pleas. In some instalaces, the very existence of any 
process to resolve cases before trial has been denied. 

Although terminoloqy varies considerably between and within 
jurisdictions, the phrase "plea barqaininq" has been used to 
indicate the process throuqh which an aqreement to plead gu~lty 
i.s made in. return for some consideration by the qovernment. 
Two forma of plea barqaininq--explicit and implicit--were 
identified by Donald Newman in 1966. An explicit plea 
barqain,!s one that ~ccurs after neqotiations between the 
defendant (throuqh an attorney) and the prosecution. The type 
of concession which is souqht can vary widely but frequently 
i~volves a charqe reduction, a sentence recommendation, a 

1 Albert Alschuler, ~Plea Barqaininq and Its History," confer
ence discussion paper presented at the Special National Workshop 
on Plea Barqaininq, French Lick, Indiana, June 15-17, 1978. 

2 Herbert s. Miller, William F. McDonald, James A. Cramer, 
Plea Bafqaininq in the United states, Georqetown University Law 
Center, (Washinqton, D.C., Govornment Printinq Office, 1978) p. 4. 

3 Donald Newman, Conviction: The Detezmination of Guilt or 
Innocence Without Trial, (Boston: Little, Brown & 00.,.1966). 
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promise not to oppose a request for leniency or other specific 
con.iderationa~ implicit bargaining does not involve direct 
negotiations for concesaions. Defendants plead gUilty in theae 
situations because they hAve observed or have actually been 
,tnfo~ed tha~ the punishment will be more severe if they are 
convicted after tri5l. 

Whether plea barqaining is primarily explicit or ~plict in any 
particular jurisdic.tion, it i8 frequently cond~oted behind the 
scenes, away from any public or judicial scrutiny. Plea 
bargaining has generally been a secretive ~ocess that has led 
many citizens to doubt the integrit~ of the judicial syst~ 
a~.nce j.t appeared that "deals" were beir'l made daily at the 
expense of the victims of crime and society as a whole. Not 
only was plea bargaining conducted in private, but the partici
pant* were not gu,ided :by any recognized stan,dards nor ~as there 
any form of eppelfate review of the negotiating process. 

In the 1960's, national attention began to focus on the issues 
raised by plea bargaining_ In 1967, the Presioent's Commission 
on Law Enforcement and Administration of Justice supported 
the conce~ of plea bargaining but po~nted out the need for 
standards. The next year the American Bar Association 
recommended standards to make the plea bargaining process more 
subject to judicial scrgtiny and tl) lessen the secretive 
nature of negot1at~ons. 

The National Advisory Comm! :Jsion on Crir.,inal Justice Standards 
an(!t Goals did not accept the viet1 of plea bargaining as a 
necessary component of the criminal justice process. In 1973, 

4 Miller ~!!, pp. 6-7. 

5 President's Commission on Lay Enf~rc~ent and Administra
tion of Justice, The Challenge of Crime in a Free Socie~y 
(washington, D.C.s Government Printing C'ffice, 1967). 

6 American Bar Association Project on Stand~~ds for Criminal 
Justic.e, Stande~ds Relating to Pleas of ~uU.ty, Approved Draft. 
(Chicagos 1968). 
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this Commission targeted 1978 a, the year by which all plea 
bargaining would be eliminated. Although some jurisdictions 
are currently involved in efforts to eliminate plea bargaining 
or at least certain categories of it, this goal has generally 
not been adopted on a wide scale. The notes accompanying the 
proposed amendments to the Federal Rules of Criminal Procedure 
in 1974 typified the more common attitude towards plea bargain
ing and gave some inSight into the lack of response to the HAC 
goal. The notes spoke of the "increasing acknowled9ment of 
both the inevitability and the propriety of plea agreements" and 
referenced recent court decisions describiny plea barqaining as 
"an e8sential component of the administration of jU8tice. 
Properly administered, it is t~ be encouraged." Santobello v. 
New York 404 U.S. 257, 260 (1971). Chief Justice Warren Burger 
has estimated th4t, since 9r percent of all felony ca~8 are 
resolved by quilty pleas, a 10 percent reduction wculd double 
cour~ c08tS and an addit.ionll 10 percent decrease wo,:;:d triple 
the workload of the courts. 

In 1975, recognizing that little «mpirical research on plea bar-
9aining existed, the National In8titute of Law EnforCeMent and 
criminal Justice of LEAA (NILECJ) undertook 8everal efforts to 
begin to build a solid base of knowledge. NILECJ commissioned 
Georgetown UniverBity Law Center to conduct & study focusing on 
the nature and extent of plea bargaining througho'ut the United 
States. For purposes of the study the researchers developed a 
sufficiently broad definition to encompas8 the variationg of 
plea bargains: plea bargaini.ng involved "the defendant's agree
ment to plead quilty to a crtminal charge with the reasonablg 
expect~tion of receiving 80me consideration from the state." 
Twenty-five counties and the state of Alaska were visited as 
part of this research. The major findings of this st.udy were 
that plea bargaining occurred in some form in almost every 
juri8d,j,ction studied, that overt negoUatiOl'l8 were the most 
frequent type of plea bargaining and that, in many jurisdictions, 
judges wer(! actively invoJ.ved in the neg(!,tiation proces8. 

-----_ .. -
7 National Advisory Commission on Criminal Juatice Standards 
and Goals, Ta8k Force Report on the Courts (Washington, D.C.: 
Government Printing Office, 1973). 

8 Miller!!!!, p. 23. 

9 Miller.!.t:!!, p. 4. 
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Another Institute-funded research project involved the impJ.emen
tation and evaluation of a pretrial settlement conference j,n 
Dade County, Flor,tda conducted by researchers from the ·Vsiver
aity of Chicago Center for Studies in Criminal Justice. 
The design of this conference was based on t~, proposals of 
Norval Morris in The Future of Imprisonment. Morris 
recommended a pretrial conference to discuss the settlement of 
a case in which both the v,ictim and defendant would be permitted 
to participate. In the Dade County project, victims, defendants 
and the police were given the opportunity to attend the confer·· 
ence. The project studied the impact of the test procedure on 
case processing and measured the satisfaction of the partici
pants with the process and the outcome. The results of this 
evaluation were in part inconclusive, due to a variety of 
factors, including low rates of attend&nce by the lay partici
pants and the existence of a similar pretrial process before 
the test was implemented. ~he research did, however, serve to 
dispel several common misconceptions about structured plea 
negotiations. There were no emotional outhursts between victim 
and defendant that disrupted th~ proceedings. The presence of 
lay participants did not hinder the development of realistic 
outcomes as had t.~en feared. Defendants did not report feeling 
that they were coerced into an agreement by the presence of a 
judge. 'Basically, the Dade County experiment proved that 
structured plea negotiations can work but left open questions 
relating to t.he impact of such a procedure. 

A later study of plea bargaining in the District of,Columbia 
Superior Court systelbwas conducted by the Insti'tute for Law 
and Social Research, again with NILECJ funding. The 

10 Wayne A. Kerstetter, Anne M. Heinz, Pretrial Settlement 
Conference: An Evaluation Report, Center for Studies in Crim
inal Justice, the University of Chicago, December 1978. 

11 Norval Morris, The Future of ~:m2risonment, (Chicago: 
University of Chicago Press, 1974). 

12 William M. Rhodes, Plea ~argaininq: Who Gains? Who Loses!, 
Draft Report, PROMIS Research P.roject Publication 14, Institute 
for Law and Social Research, May, 1978 (not yet published). 
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study examined probable outcomes if cases went to trial rather 
than being settled by plea bargains. An analysis of gains and 
losses by the prosecutor, the defendant and the public was 
developed. The researchers were able to predict that a fairly 
significant chance of acquittal existed if in fact the defendant 
had Cj!one to trial. senten.cing concessions for most typep of 
cases were relatively infrequent so the defendant did not gain 
lenient treatment by his plea. A plea bargain was less costly 
than a trial on the resources of the prosecutor. 

Finally, in the summer of 1978, NIL~CJ funded Stanford Univer
sity to conduct a conference revie""in~ the current research on 
plea bargaining and identifying future research needs. Leading 
authorities in the field held discussions at French Lick, 
Indiana. The proceedings of this conference will be published 
in the near future. 

All of the research 'that has baen done on the subject of plea 
bargaining indicetes that it is likely to remain part of the 
processing of criminal cases in most jurisdictions for the 
predictabl~ future. In order to obtain additional information 
concerning the impact of this process on the system and' society, 
the National Institute in 1979 and 1980 will conduct a carefully 
designed test of a structured plea negotiation conference in 
several selected jurisdictions. The following material 
describes the purpose and design of this structured conference 
and the me~hod of evaluation. 
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II. PURPOSE OF THE STRUCTURED PLEA NEGOTIATIONS TEST 

The Dade County pretrial settlement conference was developed t~ 
test the feasibility and impact of a particular type of struc
tured plea neqotiations. Althouqh many of the concerns that 
were raised about the feasibility of this project proved to be 
unfounded, it was very difficult to measure the benefits of the 
pretrial conference. Resear~h res~lts were mixed in all 
cateqories of analysis. Since the experiment was conduct';ld in 
only one jurisdiction, it is hard to qeneralize the findings to 
other sites. Conclusions about the effect of the process 
within Dade County itself are alao difficult to draw d\~ to the 
court's occasional use of a pretria.l cOl1lference invo1vinq the 
judqe, prosecutor, d,efense counsel and Ilometimes the victim, 
prior to the e~per~enta1 project. 

The experience in Dade County emphasizel! the need to test 
structured plea neqotiations in several additional jurisdictions. 
This will allow an analysis of the concept in multiple environ
ments and will provide additional insiqht into the effects 
resultinq from a plea neqotiation conference. 

There are three q041s to be assessed in the structured plea 
neqotiations test desiqn. These qoa1s are to increase the 
equity, the efficiency, and the effectiveness of plea ba'rqaininq. 
The test of the proposed desiqn will allow each jurisdiction to 
determine whether the structured plea ~eqotiation conferEnce 
achieves the desired qoals and objectivea. 

The first q04l of structured plea neqotiations is to implement 
a process of plea neqotiation that is equitable to all parties 
concerned. specific objectives related to this qosl are: 
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• to produce plea agreements that are ~~re con
sistent by making the process milre explicit, 
open, and subject to ju.dicial review. 

• TO produce agreements that are fair to all 
parties by providing victims and defendants 
theoppertunity to present their views, 
needs, and knowledge of the case within the 
plea negotiation process. 

The second goal of the program is to implement a procedure that 
is efficlent and effects the court system as a whole. Asso
ciated objectives of this goal are: 

• TO reduce the averaqe time between initial 
indictment and final case disposi'{-,l.on. 

• TO reduce delays and minimize disruption 
of court scheduling caused by plea 
negotiations. 

The third proqram goal, to develop an e.ffective plea 
neqotiation system, incorporates the following objectives: 

• TO increase ,r''Y'tim perception c'f leqitimacy 
and fairneills of plea neqotil!i:tJ,ons by involve
inq vi~tims in the process. 

• TO increase defendant percQ~ion of legiti
macy and fairness of plea negotiations by 
involving defendants in the process. 

By implementing and evaluatinq structured plea neqotiations in 
a variety of lurisdictions, the impact of these objectives can 
be assessed. other jurisdictions can then use this research to 
develop a formal approach to plea negotiations that is best 
suited to their needs. 

7 
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III. PRE-CONFERENCE PROCEDURE 

A. lnt~C:lductiC;n 

In order to max~ize the proposed objectives of the structured 
plea negotiation conference it is nec~ssary to spell out the 
step-by-step procedures leading up ~o the conference itself. 

Some slight modification of this procedure may be necessary in 
some sites. These modifications, however, should be made onll' 
to comply with the local rules of criminal procedure ana in no 
case should changes be made in a way that would negate any of 
the stated objectives of the program. Since procedure varies 
from one jurisdictioh to another, reference should be made to 
the definitions contained in Chapter VIII, page 32. 

B. Step-bY-Step Sequence of 'Events 

(1) Following the initial court appearance of the defendant in 
which a plea is entered, test and control cases will be randomly 
sel~cted. cases in which defendants are charged with capital 
crimes will be excluded from the selection process. 

This initial court appearance is the one made by t!;lP. defendant 
in the court c·f general trial jurisdictioll and not one made in 
a lower cour~ for purposes sUl:::h as a prelim1naryhearing_ 

(2)· Immediately following selection, a staff member will 
notify the test judge that a case has been selected for inclu
sion in the test group_ 
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(3) For all. test cases" the parti~ii~t:i.ng judge will n'.otify 
the prosecutor, defense counsel and the defendant that the case 
has been selected for inclusion in: the test group. Explanatory' 
c?ocuments will be presented to the defendant and defense 
counsel at this point. 

(4) At an early stage in the process, the judge will inform 
both defens~ counsel and the prosecutor that any request for 
postponement of the conference must be presented to the trial 
judge at least 14 days before the schf'Jduled date. In addition, 
if the defense decides to cancel the conference, defen~e 
counsel must J.nform the judge and the prosecutor at least 14 
days in advance of ·the scheduled date. It will be presumed 
tha.t the conference will convene on schedule if it is not 
specifically cancelled. 

(5) It sh:all be the responsibil,ity of the prosecu.t,or. in' all 
test case,s to contact the victiM (wh~·re there i,s one) at least 
14 days before the conference. A s~andardized procedure must 
be developed by the Chief Prosecu~or for this purpose: The 
procedure R".~1J, .. },nsure that: 

(a) The victim is ~onsulted about the.fdcts 
of the case lnd possible a~.t~·t'native 
dtspositiQilSJ 

(b) The vic·t.im is invited, but:.' If'.ot required, ~o 
attend the conference; 

(c) The victim is provided infonnation abouf;, 
the conference and its purposes including 
the fact that the victim has no authori.ty 
or.~ontrol over the terms of the final 
plea agreement. 

(6) Immediately before the. cOfaference, the staff of the .g~b
ject will contact the prosecutor's office to obtain assurance 
that the victim has been notified and has r~ceived all necessa~y 
information. Where this has not occurred, the staff will be 
required to perform this function. 
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(7) Betwee~ the period of ar~Qi4Jnment and the structured plea 
nego~~&tion conference all pretrial motion~ ~hall be filed and 
discovery ~ompleted. 

(8) For those cases assigned to a conference the prosecutor 
must agree not to enter into plea negotiations except within 
the conference structure. 

(9) It ~~ll be the responsibility of the prosecutor to have 
availabll.\ at the conference a full, complete and official 
police taport fo~ inspection and discussion by all parties. In 
only one case wJ,ll a police officer be perm! tted to attend the 
confer~nce. This is in the case of a victimless crime, the 
police may appear in their capacity as the complaining witness 
since there is no individual victim. 

(10) If the conference is going to be held and the defendant is 
in custody, the prosecutor will assist in having the defendant 
brought from jail to the conference. 

(11) If the defendant is out on bail, it will be the responsi
bility of the defense counsel to notify the defendant of the 
time and place of the conference. 

(12) Both the pro8ecu~or and defense counsel who ~ppear at the 
structured plea negotiation conference must come to the meeting 
with sufficient authority to institute closure on the ca8e. 

This does not mean that a final agre~ment cannot be subject to 
approval by the ehief Prosecutor or the defendant. It means 
that the prosecutor and defense counsel must come to the 
conference with authority to resolve the case and are not to 
~,e the proceedin~s principally for th~ purpose of gathering 
into~tion Which they were not able to obtain through formal 
discb~ery~rocedures. 
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(13) A formal written record shall be permitted which will 
consist of a list of the participants, the final disposition, 
the terms of the agreement and other information that the 
parties and judge agree upon. 

(14) It i8 recommended that a8 a general rule, the structured 
plea negotiation conference not be held in open court. This is 
necessary in ord~~ to assure that the parties and counsel are 
as open and candid as possible. 

11 



IV. STRUCTURE OF THE CONFERENCE 

The direction of the proceedings of the conference itself will 
depend largely on issues in the individual case and the stylistic 
differences of the judges. For example, the Dade County study 
found that some conferences were relatively unstructured 
whereas others were more controlled. These differences and the 
individual characteristics will influence the process of the 
settlement conference in any jurisdiction. Due to the very 
nature of negotiations as spontaneous exchanges of ideast it is 
impossible to set forth a detailed outline of the proceedings 
in a plea negotiation conference. 

However, it is critical to note that the design developed for 
this program must contain all nec0ssary and required procedures 
to safeguard the constitutional rights of the defend3nt. 1he 
test design is in no way intended to affect any of the existing 
rights Qf the defendan~. Many of these rights are spelled out 
in the following sections describing the roles of the various 
partici~nts. 

It is useful, however, to indicate the range of topics that can 
be expected to be discussed in conferences. Not every item 
will be covered in every session, of course. on the average, 
each conference in the Dade County project lasted approximately 
ten minutes. These are potential topics for discussion in 
conferences and include those issues raised during project 
observations in Dade County: 

• factual situation of the case 

• prior record of the defendant 

• personal/family/social information on the 
defendant 

• impact of the crime on the victim or society 

12 



• social services/treatment received by 
the defendant 

• special programs currently available 

• extent of the defendant's cooperation with 
law enforcemo!nt 

• statutory sentencing requirements (mandatory 
minimum, allowable range of sentence) 

• r~duction in number or severity of charges 

• previous trial dispositl.ons il& similar cases 

• predictions as to outcome of trial 

- possibility of new, exacer.bating eviden~e 
being introduced and resulting in more 
severe sentence or, on the other hand, 
mitigating evidence that might result in a 
less severe sentence. 

- possibility of no difference in severity 
of pena.lty 

- possibility of maximum sentenceo 

- possibility of acquittal 

Any participant can present or raise any of the above issues or 
other topics of relevance during the course of the deliberations. 
Generally, howover, there are typical patterns of participation 
that can be expected of each party to the conference. The roles 
and responsibilities of each participant will be discussed in 
this section as the key elements in the progX'am design. The 
judge, prosecutor and defense attorney are required to be 
present at every conference. The impact of 1.he victim and the 
defendant, who will participate at their own option, will be 
discussed in light of both their attendance and non-attendance. 
Finally, the role of the police officer, for those limited 
circumstances under which police participation is allowed, will 
be stud1ed. 

.."" (I"""........ 1If". 
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A. Role of the Judge 

It will be the responsibility of the judge to sched,~e the 
conference and notify both counsel II.S would be done for other 
types of hearings. Immediately upon convening the conf,erence, 
the judgft will reiterate the purpose of the conference. He 
must explicitly announce that, for purposes of the conference, 
the defendant's participation in negotiations doe. not consti
tute an adlll1QBion of guilt. '!be defendant will be informed 
that he is not r~quired to make any statement, but that any 
statement that i8 lI'ade at the confer.nce will be inadm1ssJ.b1e 
at a subsequent trial. '!be juc!ge will also inform the de~~endant 
of his right to terminatp the conference at any til"e. 

Once these ground rules have been out1inod, the conference will 
be opened for discussion of the issues. During the actual 
negotiations, the judge's role will be that Qf a facilitator of 
the process. '!be judge will function somewhat as a moderator 
or chairperson--maintaining the flow of dialogue, eliciting 
infcrmation from 411 participants, pointing out possible areas 
of agreement. '!be judge may also be providing information 
~oncerning likely sentences if a plea of gui! ty i.a entered 
under varying circ~8tances depending.upon the evidence. He 
may also give examples of his past sentencing practices in 
simim1ar cases invo1~ing trial and conviction. Throughout the 
discussion, the judge will exercise his discretion to ensure 
that the appropriate limits of pretrial discovery are not 
exceeded. 

The judge must very carefully balance the requirement that he 
sometimes urge the parties to reach an agreemont or makG them 
aware of weaknesses in t~eir position and the need to avoid 
even the appearance of coercion. However, where appropriate, 
he should point out to the defendant the possibility that a 
trial might elicit additional evidence resulting in the possi
bility of a more severe sentence, or that mitigating evidence 
could lessen the severity of the sentence. TO minimize any 
potential coerciveness, the judge should refrain f~om offering 
his own version of an agreement unless it reflects ideas 
already proposed by the parties. Ltkewise, the judge should 
only facilitate the course of negotiations and not indepen
dently steer the parties towards a solution he may favor. 

14 



B. Role of the Pro.ecutor 

The prosecutor must come to the plea neq~tiation confftrence 
with the full authority to bind the state to an agreement. 
A decision must already have been made as to how far the state 
can justifiably reduce or drop charges or what sentence 
recommendationa are acceptable. TO make the plea barqaining 
meaningful, it is important that the prosecutor's office have a 
procedure by which all cases are screened as to the appropriate
ness of the charges. 

At the conference itself, the prosecutor should provide the 
police reports as needed and present information on the ~pact 
of the crime on the victim if he or she chooses not to attend 
the conference~ The pros~cutor should be realistic concerning 
the likelihood of each witness being available to testify if 
the case goes to trial. Depending on the system used to 
compile criminal record information in a particular jurisdiction, 
the prosecutor may be in the best position to present an 
up-to-date, accurate r.opy of the defendant's prior criminal 
record. Since the prior record is Qommonly raised in settlement 
conferences, the party that has the responsibility to produce 
this information should ensure that it is as current and 
accurate as possible. 

The burden of carrying on the negotiations rests largely on the 
prosecutor and the defense attorney in this model since the 
judge acts only as a facilitator rather than actively partici
pating in the negotiations. It is the responsibility of the~e 
two primary parties to propose elements of a possible agreement 
on their own initiative. Each side must actively negotiate in 
good faith within the limits of what each believes to be 
justifiable, equitable and fair to all those involved in the 
case. 

In no case should a prosecutor be permitted to negotiate or 
discuss the case with the defendant without the presence of 
counsel either before, during or after the structured plea 
negotiation conference. 
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c. Role of the Defense Attorney 

Like the prosecutor, the defense attorney must arrive at the 
settlement conference with sufficient knowledge of the Clise to 
negotiate effectively and with the authority to make a binding 
agreement. To reach this point, the attorney must have c,on
ducted an invest.tgation, advised the defendant of all aVllilab1e 
a1ternativ~s Ahd summ$rized issues that he or his client 
consider important. The defendant must give his consent to 
enter into any plea negotiations. Only ~ith this consent is 
the defense att~';.:!li:ney permitted to negotiate. 

At the conference, counsel may expect the judge to indicate his 
sentencing intentions if a plea is offered and may also inquire 
about the probable sentence if the defendant is convicted after 
t.he trial. It is the obligation of the defense attorney to 
present all factors that are favorable to his 'client and to 
ensure that he is treated with fairness thrr;)ughout the proceed
ing. The defense attorney should seek out any social service 
programs that could benefit his client and incorporate them 
into the proposed disposition, if appropriate. 

In every case, in order to aid the defendant in reaching a 
decision, defense counsel. should advise the defendant of all 
alternatives available and of considerations deemed important 
by him in reaching a decision. Defense counsel should conclude 
a plea agreement only with the consent of tbe defendant and 
should ensure that the ultimate decision is made by the 
defendant. 

If a tentative agreement is proposed, the defense attorney may 
request that the conference be briefly adjourned so that he may 
confer with the defendant. SUch requests should be honored and 
the judge should designate a specific time for the attorney to 
report the defendant's decision. Whether the conference is 
formally reconvened or written notice is sbnt to all parties 
depends on the status of the negotiations at the time the 
conference adjourned. If the defendant accepts a proposed 
agreement, it is likely that written notice will suffice. If 
further negotiations ar.e called for, the conference should be 
reconvened. 
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D. Hole of the Defendant 

The defendant's l'ole in the negotiations will depend on the 
circumstances of the cas~r and factors such a~ the defendant's 
attorney's assessment of the capability of the defendant to 
express hims\9lf and the potential r.eaction of the judge to the 
defendant. 

All negotiations conducted on behalf of the defendant should 
include direct involvement by the defendant's attorney. 
The major purpose of the defendant's appearance, other than for 
his own knowledge, is to ~ncre~se the court's awareness of hie 
individual situation and needs. The presence of the defendant 
is unlikely to change the subject matter of the negotiations 
but may serve to make the other participants more sensitive to 
all the issues in the case. 

E. Role of the Viptim 

The victim may attend the pretrial plea negotiation conf~rence 
if he or she wishes. The victim's presence may help the judge 
by providing access to information that the prosecutor may not 
have in sufficien'L detail to answer the judge's inquiries. 

While in a number of cases the role of the victim may not be 
active, he will be observing the process and available to 
respond to requests for information or an opinion as the need 
arises. The victim will not be able to dictate a particular 
outcome or to veto any agreement reached by the prosecutor and 
the defense attorney. Whenever appropriate, such as cases 
where the question of identification remains an issue, arrange
ments should be made for the judge, prosecutor and defense 
attorney to ~eet separately with the victim and the defendant, 
if each desires such consultation, so that their input i& 
obtained without jeopard~zinq a subsequent trial. 

The police will be involved in the structured plea neg~tiations 
program only in certain limited circum~t~nces. If the offense 
that the defendant is charged with is a victimless crime, the 
police will be given the option to attend the corlference. If 
they decide to participate, they will be regarded as witnesses 
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who can furth.r the n.qoti5tion. with the info~~tion th.y 
po...... Th. polie. will not bQ tr.at.d a •• ubstitute victims 
in th... ca.e.. 'l'bey will nc;t have any authority to v.to an 
agr ... nt. 
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v. POST-CONFERENCE REQUIREMENTS 

In order for the structured plea negotiation conference to be 
effective, the case and the parties mUBt be prepared for trial 
as spelled out in section III and in addition, certain post
conference measures must be taken to assure that the whole 
procedure is not obviated. If, for examplet there is another 
opportunity to engage in extensive plea negotiations following 
the structured conference, counsel may choose to use the 
conference for purposes of discovery and an idea of "what the 
case is worth." 

Consequently, post-conference requirements for the test design 
must include: 

• Absent intervening events which substantially 
alter the facts upon which the negoUations 
were based, there should be a l'rohibttion 
against further plea negotiations tor charge 
reductions. 

• There should be provision for immediate entry 
of the plea before the judge with all the 
required elements of procedural due process 
when a bargain has been agreed upon at the 
stru~tured plea negotiation conference. 

• There should be no postponement of the trial 
date when the conference does not result in a 
settlement. '!'his procedure is essential so 
that the part~ es will be clearly aware t.hat 
their choices are either settlement or trial. 

• The victim in each case is to be informed 
about the final dispoSition in the case, 
whether or not ~hay attended t.he conference. 
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VI. DESIGN ISSUES 

Several design issuea exist that will have implications for. 
implementing the structured plea negotiation program. Some 
of the iSSU~8 will be raised regardless of site characteristicm 
while others will vary in importlJ,nce depending upon specific 
characteristics of selected jurisdictions. These issues and 
the extent to which they are likely to be present for all sites 
are discussed below. 

A. Evaluation Design 

Because of the importance o~ the program being studied and its 
potential impact upon defendants and Victims, it is necessary 
that the evaluation results yield definitive conclusions about 
program effects. This is best insured through the use of an 
experimental design in which potential C8$eS aT.~ screened for 
eligibility and then randomly assigned to experj~ental (struc
tured plea negotiation conference) or control conditions. ~ 
Random assignment will occur within individual participating 
judges' caseloads so that differenpes in ca~eloads, judicial 
procedures, or other factors are not confused with program 
effects. 

An important distinction regarding random assig~ent is that it 
is the 'opportunity, not the requirement, to ~rticipate in a ~ 
structured plea negotiation hearing that is 4ssigned. If a case 
is assigned to the experimental condition, there is no intent 
to force plea negotiations. 

The evaluation design will need to take into account the fact 
that not all judges within a judicial system may be willing to 
allow random assignment of cases to experimental and control 
conditions within their caseload. Therefore, separate design 
provisions for participating and non-participating judges 
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should be included. / (See site selection criteria *4 and #6, 
pages 36 and 37.) 

a. Analytic Framework 

The analytic framework will need to address two levele of 
program effects. 

• Long-term trends or the ability of the 
program to either change or complement 
pre-existing system trends. 

• Immediate program effects or the impact 
of structured plea negotiations on 
program objectives. 

Th~ ability to conclusively assess both immediate. and lo~g-term 
changes requires that Qomparisons of treated and control cases 
differ only because of treatment and not other factors. 

1. Long Term Tl'e"'p~ 

Evaluating structured plea negotiation's effect on pre-program 
trends will require controllin.g for historical chanCjes unrelated 
to the program. That is, comparisons of pre-existing trends 
with trends following program implementation will need to be 
free of influence from changes in such factors as; 

• new criminal codes or new rules of 
criminal procedure 

• revised charging policy 

• staffing levels 

• number of eases presented for prosecution 

• type and mixture of cases presented 

'. social, d':!:'i'lographic, or prior criminal 
history characteristics of defendants 
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~ second iS8ue affectinq compar:isons of pre- and post-program 
i~p1ementation is the manner of case assignment to judg~s. A 
~Omparison of Pre-cases with those post-cases eligible for 

,program involvement (c~:.es assigned to participating judges) 
vi1l be valid if cas!: assignment to judges occurs on a random 
basis. If case ~ssignment is not random, the results of the 
pre-post comparison may re!lect the difference, between all 
cases rcceivGd prior to the proqram, and a subset of cases 
assigned ~ participating judges after implementation rather 
than program effects. 

'.:" .. ' 

One other issue that vi11 need to be taken into acco~~t in 
. pre-post compariaons are cases not eligible for stru.ctured plea 
negotiation conferences. Tb obtain a valid comparison, the 
type of cases screened out aa ineligible will need to be 
excluded from d.etermination of pre-program ratea. 

2. Immediate trogramEffects 

As .mentioned previously, the evaluaticm design for assessing 
immediate prograiftilffects !;~quires that cases b'13 randomly 
assigned to the structured plea negotiation condition or the 
control condit~on. This should occur as soon as possible after 
a ca~e is scheduled to appear within ~ participating judge's 
court. 

Fo11owinq random aSBignment but preceding the hol¢iing' of a 
structured plea negotiation conference several events may occur 
that will make a straightforward comparison of experimental 
and control cases difficu1t~ Experimental cases may be diverted 
from a oonference either because a plea aqreement has already 
been reached or because one of the actors has decided that plea 
bargaining is nQt appropriate. If experimental cases going to 
conference are compared with control cases, this may introduce 
a potential source of bias. The possibility of a statistical 
bias exists because the initial equivalence introduced by 
randomization is compromised. That is, experimental cases not 
going to conference may be different from th08~ going to the 
plea neqo~1ation conference. Then when conference cases are 
compered wit~f control c~ses, the differences may be due to the 
attrit!o~;. of experimental cases (i.~.·~onl.y some of the cases 
assigned to the experimental ~ondition receive the treatment) 
rather than program effects. 
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An additional and related problem in making valid comparisons 
exists for assessing reactions of individual actors; ~r 

~~ample, if a comparison of victim's satisfaction is to be 
performed, the same s~rt of attrition of experimental cases can 
be expected. A contrasting of victim satisfaction in control 
caees with experimental cases at which victims were sufficiently 
int~~ested to be present for structured plea negotiations may 
represent two quite different types of cases. 

The analytic framework and evaluation design of the struc'tured 
'plea negotiation program will have to take into account the 
likely problems identified above. 

C. Number o~ Cases To Be Studied 

Rather tnan identify the total number of cases to be processed 
through the program, a statement of the minimum number of cases 
within the smallest unit for analys!8,tj,: appropri~tCi. 8inc::e 
the experi~~ntal design requires voluntary actions at several 
points, the number of cases avmilable for some analyses will be 
less than the number originally assigned on a random basis. 
Specifically, not all cases randomly assi~~d to struct~ed 
plea negotiatiol1 conditions will be presented in su~ hearings. 
Further, in those cases going to the structured plea n~gotiation 
hearing, not all will involve all the actors (victim and 
defendant). 

Based on the evaluation objectives and measures, the smallest 
study condition, in terms of likely number of cases, woul.d be./ 
structured plea negotiat.ion hearings at whinh vict:tms were 
pres~nt. Bal$ed on the experience in a similar projlect, 24 
peracmt of the randomly assigned cases would involv'e victim 
presence (percentage of hearings actually held, 76 percent, 
tim~s percentage with victim attending, 32 percent). 

Th.e suggested number for this pa.rticular condition would be a j 
minimum of 100 cases. Assuming an initial 50 percent likelihood 
of being assigned to the structured plea negotiation condition, / 
this would suggest a minimum of 833 eligible cases for randomiza
tion, or approximately 8-1/3 cases for each one desir~d condition 
of victim present at a structured plea negotiation hearing. 
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D. Data Requirements 

Site selection review will require that information be available 
for many different as~cts of court operation and case process
ing. The review will include both an examination for appro
priateness of a structured plea negotiation program and for 
eventual program evaluation. ~~ile site selection requirements 
are stated in Section IX, page 36 specific data requirements 
for evaluation will be identified by the general types of data 
and data elements that will need to be available for evaluation. 
Specific data requiremen~s for evaluation will be identified by 
the national program evaluator to be selected later. However, 
evaluation data should include, but not be limited to the 
following: 

• 2lstem level: information on all cases 
whether or not they are within experimental 
or control groups. 

• Case level: information on how individual 
cases are processed through both the prose
cutorial and the court systems. 

• Individual level: information about ho~ 
various ac':'lrs become involved and l'espond 
to the program. 

While some of these data wil.l be available from existing court 
and prosecutors' records, it is presumed that much of the 
information will be collected either by structured plea nego
tiation program staff or the national evaluator.. These data 
will be used to examine both program process and impact issues. 
Likely process issues to be evaluated would include assessing 
the effect of offense severity and case st~ength on conference 

,disposition, the effect of the level of judicial involvement 
on conference disposition, and the effect of early versus late 
scheduling of a conference on disposition. Impact issues 
would include but not be limited to evaluating conference 
effects on speed of case processing, equit:l and satisfaction 
with case disposition, and protection of due process rights. 

The types of data to ~!aluate theSe and oth~r process and 
impact issues should include but not be limited to the 
following: 
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• Case identifiers: for each case within the 
study, the following would need to either be 
available or obtainable: 

docket number, or other unique system 
identifier 

names of all attorneys involved in the 
case (both defense and prosecution) 

name of judge 
name of defendant 
name of victim 

• Offense data (as represented by initial charge): 

type of offense 
date of offense 
offense seriousness (e.g., degree of 

injury, property loss or damage) 
relationship between defendant and 

victim 

• ~ strength or likelihood of conviction if 
tried: 

• 

clbsence or presence of eyewi tness ( es) 
whether arrested at scene 
availability of witnesses, victim 

to appear in court 
physical evidence 

Individual data (to be obtained from existing 
records, from observation within plea negotia
tion conferences, and from interviews of all 
actors) : 

. 
e~tent of active involvement in plea nego-

tiation conference 
nature of conference involvement 
attitude towards conference involvement 
perception of usefulness of plea negotia-

tion conference 
judgment of equity produced by conference 
attitude toward criminal justice system 
background and demographic data (age, 

race, sex, socio-economic status, 
prior criminal record, occupation, ete.) 
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• Conference data: 

length of conference 
conference outcome 
number of actors attendinq 
number of days between initial charqe 

and hearinq 

• Case disposition: 

initial charge 
charqe ~t dis~osition 
method of disposition (plea, dismissal, 

trial) 
sentence 
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VII. EVALUATION 

Introduction 

The purpose of this section is to identify the objectives of 
this test and some of the evaluation activities considered 
necessary for their examination. Additional information on the 
evaluation effort is set forth in the NILECJ solicitation for 
the evaluation of this test. An independent organization will 
be chosen by the Institute to conduct an evaluation of each of 
the sites selected to develop and implement structured plea nego
tiation guidelines. The major objectives of the evaluation are: 

• To test the effectiveness of structur~ ~lea 
negotiations as a method to reduce case pro
cessing time and delay. 

• To examine the impact of the structured plea 
negotiation conference on the consistency of 
case outcome and disposition. 

• To assess the impact of structured plea nego
tiations on the perceptions of counsel, 
defendants. and victims regarding the process 
~nd outcome of their cases. 

These three objectives address both the ou'tcames and the 
processes of the project. The evaluator will be expected to 
work closely with project staff in order to collect the 
qualitative and quantitative data needed to address these 
objectives. The evaluation period will be 26 months beginning 
with the start of the project in each site. 

The evaluation approach outlined herein is designed to produce 
not only knowledge of the impact of the test for the evaluation/ 
research community and for jurisdictions consid~ring the 
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development of the test, but also technical descriptions of the 
test development process for use by those undertakinqthis 
process. The analytical approaches described are in no way 
definitive or exhaustive of the possible methodoloqies and data 
which miqht be fruitfully employed to address these objectives. 

Evaluation of the struct~~ed plea nvqotiation proqram will 
require a carefully desiqned and strictly implemented evaluation 
plan. Because of the nature of plea barqaininq an~ its prior 
status within most courts (e.q., no official recordin,q of plea 
aqreements, etc.) there are a number of ques~ions that will need 
to be addressed before definitive conclusions may be reached. 

Evaluation Goals 

The evaluation of the structured plea neqotiation proqram will 
examine the impact of a formal plea neqotiatlon procedure on 
the process of felony case disposition. To accomplish this, 
the evaluation will need to address both process evaluation and 
impact assessment questions in order to examine the proqram's 
qoals and objectives. As indicated on paqes 6 and 7, the 
proqram qoals are: 

• To implement a process of plea neqotiation 
that is equitable to all parties concerned. 

• To implement a plea negotiation proce~ure 
that is efficient and benefits the court 
system. 

• To develop an effective plea negotiation system. 

A. Measures of Equitable Plea Negotiation 

To assess the chanqe in equity of plea negotiation produced by 
the proqram, two objectives will be evaluated. The first 
objective is: 

• To produce plea aqreelments that are more con
sistent by makinq thf~ process more explicit, 
opera, and subject to judicial review. 
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Measurement of this objective will require that the evaluator 
deal with the-issue of consistency with whatever indices are 
feasible. TO quantify the extent to which the process is more 
explicit, open and subject to review, the following indices 
could be used: 

1) Proportion and number of guilty plea cases 
in which there is any record in the court 
docket or prosecutor's file that the entered 
plea was part of a plea agr.eement; 

2) Proportion and number of guilty plea cases 
in which the official docket or prosecutor's 
file addresses due process concerns in 
relation to plea bargaining, 

3) Proportion and number of guilty plea cases 
which are judged to have legally sufficient 
due process protections on record within 
the official docket or prosecutor's file. 

The second objective to assess changes in equity produced by 
the program is: 

• To produce agreements that are fair to all 
parties by providing victims and defendants 
the opportunity to presen.t their views, needs 
and knowledge of the case within the plea 
negotiation process. 

This object can be measured by determining: 

1) The number and pr0P.Ortio.n of cases in which 
victi.ms attended plea ne~gotiation conferences, 

2) The number and proportion of victims who 
actively participated in conferences, and the 
nature of their participation. 

3) The number and proportion of cases in which 
defendants attended plea negotiation conferences~ 

4) The number and proportion of cases in which 
defendants actively partic~~ted in conferences, 
and the nature of their participation. 
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In addition, the evaluator may wish to consider the effect of 
differential rates of sentencing for cases that are not nego
tiated at conference by canparing the l.ast best offer at the 
conference with the final sentence at trial. 

B. Mea8ures of Efficient Plea Negotiation 

Two objectives are specified to measure the ability of the 
program to produce more efficient case processing. The first 
objective is: 

• To reduce the average time between initial 
indictment and final case disposition. 

This might be measured either by: 

1) Total time between initial indictment/ 
information and final disposition, or 

2) Total time in which formal court hearings 
are occurring, or, 

3) Total participant time, or the time that 
court officials and all parties involved in 
a case actually spend in formal hearings. 

The second objective to measure efficient case processing is: 

• To reduce delays and minimize disruption of 
court scheduling caused by plea negotiations. 

This objective might be measured by such indices as: 

1) M'er,age number of continuances or postpone
men~s requested and/or granted, 

2) The number of times that granted continuances 
and/or postponements result in non-use of 
courtroom or court of~~cials timel 

3) The number of times that "last-minute" plea 
bargain agreements result in non-use of 
courtroom or court officials time. 
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C. Measures of Effective Plea Negotiation 

The goal of an effective plea negotiation program will be 
assessed by l~ objectives. The first objective dealing with 
effective plea negotiation is: 

• To increase viccim perception of legitimacy 
and fairness of plea negotiations by involv
ing victims in the process. 

This objective could be measured by interviewing victims with 
regard to such fairness and legitimacy issues as: 

1) Satisfaction with the Otltcome of the case. 

2) Satisfaction with the pracess of case 
resolution. 

3) Perceived legitimacy and appropriateness of 
both level and ty~ of involvement of the 
judge, defense, prosecution and defendant. 

4) Change in satisfaction with the entire 
criminal justice system as a result of 
their experience. 

The second objective is much like the first, but concerns 
itself with the defendant. This objective is: 

• To increase the defendant's perception of 
legitimacy and fairness of plea negotiation 
by involving defendants in the process. 

As in the case of the first objective, defendants would be 
interviewed regarding the Bame fairness and legitimacy issues. 
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VIII. IMPLEMENTATION AND NILECJ SUPPORT 

A. Implementation 

The proposed test effort has been designed for implementation 
within one jurisdiction in each of three states. The jurisdic
tion must ha.ve a case fi11ng of at least 3000 felonies each 
year. The test is designed in four slages over a twenty·six 
month period. (See Figure 1, page 33, for a detailed descrip
tic)n of the stages and specific tasks th~t comprise each stage.) 
Tho initial stage will involve up to !iix months of pre-test 
da1:a collection, training of progrrun personnel and planning. 

'lho second stage will involve twelve months and will consist of 
tho implementation and periodic review of the plea negotiation 
process by the judges, prosecutors, public defender's office 
and project staff. 

ThE! final two months of site responsibilities will require 
p~eparation of the data for the national evaluator who will be 
measuring the impact of the design on the decision process 
during phase IV. 

B. NILECJ SU2Po~t 

NILECJ support will be provided in the form of financial 
assistance and training. A consulUng firm will be retained by 
the Institute to provide tmplementa~ion aasistance to th~ 
participating jurisdictions. Support will include training for 
key program participants, consultant services to aid program 
sites in the planning and tmplementation of the program elements 
to be tested, and various workshops and meetings to enable key 
personnel from each of th~ participating programs to discuss 
problems and issues of mutual concern. Funds will also be 
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Figure 1 

Timetable and Tasks for Implementation* 

Time Phase I Phase II Phase IU Phase IV 
Frame (6 months) (12 months) (2 months) (6 months) 

Conference Data Analysis 
Stage Start-Up Implementation Close-out by Evaluator 

Tasks • Recruit, hire and • Conduct randami- • Conclude data 
train staff ization of cases collection 

• Collect and re- • Schedule conference • Provide project 
view statutes and • Monitor pre-confer- data to evaluator 
court rules ence progress • Assist evaluator 

• Develop and plan • COhtact appropriate in interpretation 
operational guide" parties of data 
lines • Notify victims not • Conclude project 

• Establish data contacted by pr.ose- operation 
collection plan cutor • Final project 

• Orientation of o Coordin~~e confer- site reports 
court persoJ1nel ence 
and attorneys • Attend conference 

• Collect pre- • Monitor actors' 
implementation involvement in 
data (base line) conference 

• Pre-test all • Establish baseline 
procedures ~ntrol data 

*The national evaluation contractor will have concurrent responsibilities during phase I 
through phase III, which will be identi.fied in their work plan. 
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included to su~port research utilization efforts such as 
hosting visiting cour~ and prosecutorial officials so they may. 
observe program ~perations. 

NILECJ will allocate ap~roximately $175,000 per site for 
participation in the program. NO local or state f~4~ ~re 
required. The funds will cover the cost of ~ project director, 
research anAlyst, clerical assistance ~nd associated expenses 
for data collection, proc~~ein~ and program operations. No 
funds for computer hardware will be provided by NILBCJ. 
Evaluation r&sources will be provided by NILBCJ unde~ a separate 
c~txactual agreement. Tha recipient of the 9r&nt award will 
be the individual court. staff will a8sl~t both the prosecutor's 
ot~fice and the e,ourt in the operation Gf the prog:t'am. Their 
responsibilites will include planning and developing program 
guidelines, orientation of court personnel and attorneys, 
attending and monito~ing the conference, notification of 
victims not cont~cted by the prosecutor, and the coll~cti~n of 
data for the national evaluator. 

C. Implementation Definitions 

TO assist grantees in the development of their pre~tam plan it 
is import.ant that the following terms be 't~~erstood: 

1) A site is aQmpU~ed of all geographical areas 
~,i.~hinany 10c.\Jl court of general trial 
jurisdiction, 

2) The grantee should be the «geney responsible 
for the superintendenc~ and/clr administration 
of the local court, 

3) Expli~tt and acknowledged plea negotiation, 
is defined as a proce~a throuqh which an 
agreement to plead gUilty is made in return 
for SQme considerati9n by the qover.nment, 

4) Felony cases should be interpreted as cases 
originally filed in the court of general 
trial jurisdiction. A case is measured in 
terms of defendants rather than .charges or 
counts, 
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5) The judge as a moderator or ~hairperson is 
defined as one who assists in the flow of ~he 
dialogue, eliciti~g information from ell 
participants, po1nting out areas of. agreement 
and provtding information regarding likely 
sent.otlees, if requested. (See page 14). 

6) The term "make the process more ••• open ••• " 
as stated in goal number one on page 7 is to 
be defined in this documan~ ~~ making the plea 
process more opAn :t6the . partic \pants , i.e., 
victim, d~e'(,iSant, and not to the general public. 
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IX. SITE SELECTION 

The site selection criteria are divided into two categories. 
Those which are considered essential for the successful develop
ment and implementation of the structured plea negotiation test 
and those which, whU,e not essential, would materially add to 
the goal of effective development and implementation of the test. 

A. Criteria Considered Essential to Program Development 
and Implementation 

The following criteria are considered essential to the develop
ment and implementation of the structured plea negotiation test: 

1) The prospective site must not have any statutory 
(state or local), administrative, or requlatory 
prohibitions against plea bargair~,.i.ng in general 
or against judicial involvement specifically. 

2) Sites selected should currently engage in 
explicit and acknowledged plea bargaining with 
the judge permitted to play an active role. TO 
ensure that it is in fact poElsible to test a 
structured plea negotiation program, proposed 
sites must not have procedures, eith~r formal 
or informal, that appear to serve the same 
purposes ns the experiment~l test design. 

3) Sites selected should have no statutory or 
requlatory restrictions regarding privacy laws 
which would prohibit this experimental test. 

4) There must be an indication of interest, coopera
tion and written commitment on the part of the 
judges of the particular court where the test 
will take place. At least 50 pe~cent or a 
majority of the judges assigned to hearing felony 
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cases must express willingness to cooperate with 
the test'. For example, if a jurisdiction has 
seven judges, at least four must agree to 
participate. 

5) There must be an annual total of at least 3000 
felony cases filed in the court of general trial 
jurisdiction requesting participation. This 
figure is to be measured in terms of defendants 
rather than charges or counts. 

6) Selected sites must be willing to allow random 
assignment of cases to judges, and random assign
ment of cases to experimental and control condi
tions within ~rticipating judges' caseloads. 

7) Written agreement of cooperation must be 
obtained from the prosecutor's office and from 
the public defender's office, where one exists. 

B. criteria Facilitating Program Development and 
Implementation 

The following criteria while not considered essential are 
looked upon as hel.pful in facilitating the development and 
implementation of a structured plea negotiation process. They 
should be considered as second order criteria and will be 
applied if there are a number of candidates who meet the 
essential criteria spelled out above. 

1) While not a basis for l,lite selection, the method 
of case processing will have implications for pro
gram implementation and evaluation. Many juris
dictions are be'iJinning to rely on vertical repre
sentation (the ~9signment of a prosecutor or 
appointed defense counsel who remains with the 
case from arraignment through trial). This is 
the preferred method for the test design rather 
than a system wh.:l.ch involves different attorneys 
at various stages of the criminal process. 

2) Pro~ecutorlal standards relating to plea bargain
ing differ from site to site. The type of 
standards and degree of flexibility may have 
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implication. for .tructured plea negotiation imple
mentation. A preferred system is one where the 
pro.ecutor has written guidelines for plea bargain
ing that relate to both the type of offender and 
type of crime as ~ll as the method of supervision 
and approval of a specific bargain. 

3) Docket and case assignment to individual judges 
varie. substantially from jurisdiction to' jurisdic
tion. In many courts criminal cases are assigned to 
a specific judge at the preliminary hearing or 
arraignment and remain on his individual docket 
throughout the entire crilninal process. In other 
courts these cases a~e ar.signed in a similar fashion, 
but only when judge action is necessary for the 
first time on & case. Finally, some courts operate 
with a ~entral docket and different judges are 
available to perfom specific functions as needed.~ 
e.g., arraignment, motions, pre-trial, trial. 
Docket and case assignment may be further modified 
in those court systems where juoiges are rotated 
either from county to county or from civil to 
criminal cases. 

Preference will be givc)U to those sites where 
cases are permanently assigned to specific 
judges at the preliminary hearing or arraignment 
and where judges will be pemanently aosigned 
to adult criminal cases during the tem of the 
individual cases. 

4) It is desirable that sites have an existing 
victim witness notification program direc~ed to 
adult criminal cases. This procedure will assist 
the program efforts to involve victims in struc
tured plea negotiation hearings. 

5) It is also desir"4ble that sites selected he,ve 
active and well-established prosecutorial intake 
screening programs for all felony cases. To 
ensure that structured plea negotiation effects 
are testable, it is important that a majority of 
sample cases are not plea bargained solely in 
response to routine police or prosecutor over
charging. 
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