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1.0 INTRODUCTION 

On December 14, 1979, the Criminal Defense Technical Assistance 

Project (CDTAP) received authorization from the Law Enforcement Assistance 

Administration (LEAA) to provide technical assistance in response to a 
request from The West Virginia State Bar1 to the Governor's Committee on 

Crime, Delinquency and Correction~. The request related directly to legisla­
tion drafted in West Virginia and supported by The West Virginia State Bar to 

cre~te a public defender system in that state. We were asked specifically to 

assess the present cost of crirninal defense services to the indigent in Hest 

Virginia and to assist in the development of a program and budget necessary 

to meet the requirements of the proposed legislation. 

We were informed that the proposed legislation would be filed in the 

1980 session of the West Virginia legislature, limited by law to sixty working 

days. Given the severe time restraints, it was decided to gather as much 

data as possible on West Virginia and then to meet for an all day session in 

our Cambridge, Massachusetts office on Wednesday, January 2, 1980. Caseload 
and funding data were made available to us' by the State Court Administator's 

Office and the State Auditor's Office in advance of that meeting. The 

overall responsibility for the assignment was given to Mr. Robert Spangenberg, 

Esq., the CDTAP project director. He assigned Dr. Robert Rosenblum and Ms. 

Vicki Garvin to assist with the technical assistance. 2 

In addition to the three members of the project staff, contact was 

made with two conSUltants who agreed to assist on the assignment. Mr. Ronald 

Brandt, Esq. is the Deputy State Public Defender for the State of I-lisconsin 

and was responsible for the development and implementation of a similar 

1Throughout this report, "The West Virginia State Bar" refers to the state 
bar association of West Virginia, and not to the entire roster of attorneys 
eligible to practice in the state. 

2Mr • Robert Spangenberg is a lawyer and Senior Research Associate at Abt 
Associates. He has extensive experience in the delivery of legal services 
to the poor. He is also Project Director of the Criminal Defense Technical 
Assistance Project (CDTAP). Dr. Robert Rosenblum is also a Senior Research 
Associate at Abt Associates. He isa lawyer and a Ph.D. in political 
science and is Deputy Project Director for CDTAP. Ms. Vicki Garvin is a 
research assistant at Abt Associates. She has previously worked as a 
paralegal in a public defender office. 
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program in Wisconsin three years ago. Mr. Arnold Rosenfeld, Esa. is the 

Deputy General Counsel of the Massachusetts Defenders Committee which has 
primary responsibility for providing criminal defense services to the indigent 

in Massachusetts. 
The meeting on January 2 was attended by the Executive Director and 

four other private attorneys associated vlith The West Virginia state Bar. 
These individuals have actively participated in the criminal trial field as 

defense counsel, prosecutors, and judges and have spent a substantial period 
of time studying varying aspects of the legislation. One of those in 

attendance was the actual draftsman. The group was representative of various 

geographical areas of the state. Also in attendance were Messrs. Spangenberg, 

Rosenblum, Rosenfeld, and Ms. Garvin. During the following week Mr. Brandt 
also came to Cambridge to assist the staff team. 

Following the meeting, CDTAP staff made a number of requests for data 
on the operation of the West Virginia system, caseload and costs. These data 

have been collected through the cooperation of the State Court .Administrator's 

Office, the State Auditor's Office, county commissioners, various circuit and 

magistrate courts, and numerous individuals. Much of the data were secured 
through the efforts of The West Virginia State Bar. These data were supple­

mented by information 'gathered from several lengthy and informative telephone 

calls between project staff and appropriate and knowledgeable officials in 

Hest Virginia. 

We have been somewhat handicapped in this effort by the lack of time 

and the availability of pertinent data. We have, however, established an 
over-all understanding of the current operation and the future requirements 

of the bill. vlliere essential data is missing or not available, we make 
specific reference in the text. This report provides more detailed informa­

tion on the cost, caseloa,d, and scope of defense services than has previously 
been available through any other source in West Virginia. We greatly appre­

ciate the,cooperation of the State Court Administrator's Office, the State 
Auditor's Office, The West Virginia State Bar, and particularly its Executive 

Director, and numerous other individuals who gave generously of their time on 
behalf of this work. 

The following sections of this report include: 

2 
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Section 2--a description of the current court system in West Virginia, 
the statutory provisions for the right to counsel, a legislative history of 
the right to counsel, a description of current practice and problems with the 
present system and the current project costs for the system. 

Section 3--a summary of the proposed 1980 legislation with a descrip­
tion of its improvements and benefits. 

Section 4--the projected caseload and budget for the program. 

Section 5--conclusions. 

3 
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2.0 BACKGROUND INFORMATION ON ~1EST VIRGINIA 

2. 1 ~Test Virginia Court Organization 

In 1974, the voters of West Virginia approved a constitutional 
amendment affecting the operation and organization of the state judicial 

system. Under this amendment, effective November 5, 1974, statutory courts 
werE'! . erged with circuit courts, and all jl1dges of those various urts 

became judges of the circuit courts. In addition, the legislature was given 
the authority to establish magistra.te courts to replace the existing justice 

of the peace courts. 

Supreme Court of Appeals-~West Virginia's highest court is the 

Supreme Court of Appeals. It is the only appellate court in West Virginia. 

The Court ha.s general supervisory control over all circuit and magistrate 
courts. The Supreme Court's appellate jurisdiction extends to criminal cases 

in which there has been a conviction for a felony or misdemeanor in the 

circuit court or for which there has been a conviction in an inferior court, 

which has been affirmed by the circuit court. The Court also has original 

jurisdiction of proceedings in habeas corpus, for which it receives a large 

number of petitions annually. 

Circuit Court--circuit courts are the state's court of general trial 

jurisdiction. The state is divided into 31 judicial circuits. Each circuit 
contains from one to four counties. Court must be held in each county seat 

at least three times annually. All circuit court judges are lawyers with a 

minimum of five years legal experience and are elected to eight-year terms. 

Circuit courts have original jurisdiction of all felonies and 
misdemeanors. They also have jurisdiction trial de novo in misdemeanor 

appeals from all magistrate courts and for felony cases bound over from the 

magistrate court. Circuit courts also have exclusive jurisdiction in juvenile, 
mental commitment, and probation revocation hearings. 

Magistrate Court--There is one magistrate court for each county, 

although most counties have at least two and others many more magistrates. 

The magistrate courts are the court of entry for almost all misdemeanor cases. 
They have jurisdiction over all misdemeanors committed in the county as well 

as jurisdiction to conduct preliminary examinations on warrants charging 

felonies. Except in. capital cases a magistrate may set and admit to bail. 

4 
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The legislature and courts are constitutionally prohibited from 

requiring magistrates to be attorneys. In fact, only two of the 148 

magistrates are currently members of the bar. Magistrates serve four-year 

terms. In some counties magistrates have sittings in several locations. 

Municipal Courts~-The legislature has empowered incorporated towns 

and citil9s to establish municipal courts. Municipal court criminal jurisdic­

tion is limited to hearing and deciding cases involving municipal ordinance 

violations. The method of appointment or election is prescribed by local 
ordinance. Although a violation of some municipal ordinances carries a jail 

sentence, the new legi~lation does not provide for representation by the new 
public defender program for cases involving municipal ordinances. 

2.2 Present Provisions of the Right to Counsel in West Virginia 

Article 3, Section 14 of the Constitution of West Virginia sets down 

the follm-ling requirements for the provision of counsel: 

In all such trials (crimes and misdemeanors) the accused shall 
be fully and plainly informed of the character and cause of the 
allegation, and be confronted with the witnesses against him, 
and shall have the assistance of counsel, and a reasonable time 
to prepare for his defense, and there shall be awarded to him 
compulsory process for obtaining witnesses in his favor. 

The specific provisions of counsel are set forth in the code of West 

Virginia as enacted by the legislature of West Virginia.. They are of course 

subject to requirements of the U.S. Constitution and decisions of the U.S. 

Supreme Court. The West Virginia provisions are contain~ in Chapter 49-­

Child Welfare, Chapter 50--Magistrate Courts, Chapter 53--Extraordinary 

Remedies, Chapter 62--Criminal Procedure, and Section 27-5-4 and 27-5-5 of 

Article 5, InVOluntary Hospitalization. This legislation was enacted by the 
West Virginia legislature in 1977. 

Magistrate Courts--Chapter 50-4-3 requires the appointment of counsel 
in any criminal proceeding in which the applicable statute authorizes a 

sentence of confinement. If the defendant requests counsel, he/she is 

required to file an affidavit that he/she is unable to afford counsel. The 

magistrate must immediately stay the proceedings and request that a judge of 
the circuit court appoint counsel. Counsel is to be paid in accordance with 

Chapter 51 of the code. 

5 
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Circuit Court--Cha.pter 62-3-1 requires the appointment of counsel to 

assist the accused at any time upon request. Throughout the provisions of 

each of these sections the term "needy person" is designated to mean one who 

is entitled to the appointment of counsel. Where an attorney is appointed in 

the circuit court, he or she is to be paid for services in accor-dance Hith 

Chapter 51 of the code. 
Juvenile Proceedings--Chapter 49-5-10 deals separately with the 

appointment of counsel in juvenile cases. Under this provision, the child has 

a right to appointed counsel provided that neither he nor his parent, guardian 

or custodian can pay for the services of counsel. Following the filing of an 

appropriate affidavit, the circuit court is charged with appointin~ counsel to 

be compensated in accordance with Chapter 51 of the code. 

Post-Conviction Habeas Corpus--Chapter 53-4A-4 describes the manner 

of appointing counsel in habeas corpus proceedings. Upon the filing of a 
petition in the Supreme Court of Appeals, the court may appoint counsel if 

convinced that the petitioner is indigent, that the petition was filed in 

good faith, and that the petition has merit or is not frivolous. In addition, 

provision is also made for the payment of expenses to include court costs and 
the cost of furnishing transcripts. Again, the attorney is to be paid in 

accordance with Chapter 51. 
Probation and Paro1e--Chapter 62-12-22 permits the appointment of 

counsel to any person accused of a violation of his parole at any hearing held 

for the purpose of determining whether his parole should be revoked, provided 

that he files an affidavit with the circuit court and the judge is satisfied 

that he is unable to afford counsel. Payment of counsel is provided under 

Chapter 51. 

Involuntary Hospitalization--Final1y, Chapter 27-5-4 and 27-5-5 pro­
vides for the appointment of counsel for certain individuals who are subject 

to a hearing in regard to involuntary hospitalization. The circuit court may 

allow a reasonable fee for representation in accordance with Cha.pter 5 'I • 

The right to representation for the indigent in criminal and quasi­

criminal cases has a strong statutory base in West Virginia. The system 
for such representation is spelled out in Chapter 51 in some detail. A strong 

public policy statement is contained in Section 51-11-1 entitled "Statement 
of Le.gislative Findings and Policy": 

6 



In order that needy persons who ha.ve been charged with the 
commission. of serious crimes against the state, or who have 
been convicted of crimes, or who are subject to a court hav­
ing jurisdiction over juveniles, or who are incarcerated or 
subject to incarceration in a public or private institution 
pursuant to a judicial commitment order, be afforded the 
rights and privileges guaranteed to them by the constitution 
of the United States of America and by the constitution of the 
state of West Virginia, it is necessary and in the public 
interest to provide a system of legal representation for 
persons who are financially unable to employ counsel. 

Section 51-11-2 provides a number of definitions, including the 

following: 

A needy person means any person, whether juvenile or adult, . 
who at the time his need is determined is unable to pay 
counsel to represent him and to pay the other necessary 
expenses of r"epresentation without undue hardship. 

Expenses includes the expenses of investigation, other 
preparation and trial expenses and the cost of transcripts 
of testimony, not otherwise provided at public expense. 

Serious crime means: 
""("8) a felony; 
(b) a misdemeanor or offense, the penalty for which involves 

the possibility of confinement or a fine of more than $500, 
or any other offense in which, in the opinion of the court, 
either the complexity of the matter, or the youth, inexper­
ience, or mental capacity of the accused, IJlay reauire 
repres~ntation of the accused by an attorney; and 

(c) an act which except for the age of the person involved, 
~.;ould otherwise be a serious crime. 

The term serious crime shall not include an alleged violation 
which is exclusively a violation of a municipal ordinanc.e. 

Section 51-11-3 provides representation throughout the entire proceed­

ing, beginning at the time of arrest and through sentencing, including direct, 

collateral, or post-conviction appeals to state or federal courts. 

Section 51-11-5 restates earlier sections regarding the types of cases 

requiring appointment of counsel, and adds a category for those persons whose 

order of probation or parole has been revoked. This section also places the 
determination of indigency upon the circuit court. It further states that 

subsequent determinations that a per'son is not indigent shall require 
revocation of appointment. In this event, the appointed attorney is to be 

compensated for services rendered to the date of revocation. 

7 
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Se"tion 51-11-6 dea' S ~dth standards for the determination of 
indigency and states: 

"In determining I~;hether a person is a needy person, the circuit 
court shall conside,!" such factors as his net worth and the 
liquidity of his assets, his disposable income, and the 
number and ages (,J.f hi,s dependents, and may consider such other 
factors as it mayd~e'tfl pertinent and material, but the fact 
that the accused, nij,i;:\ been released on bond shall not be 
determinative of thft QU(1stic.m of eligibility." 

section 51-11-8 deals t.,ith ~;\1e amount of compensation for fees and 
expenses. For each case assigned. to an .;ttorney under this article, he/she 
can be compensated for actual I;!er'lices rendered at the rate of $20 per hO\Jt' 
for work performed out of court and $25 per hour for work performed in 
court. The compensation for services ca~not exceed $1,000 per case. 

Expenses of the attorney can also be allowed for such items as travel, 
transcripts, investigative services, and expert witnesses. There is a 
maximum allowable expense of $500 per case unless the attorney has received 
advance approval to incur higher eXpen$8S; 

Each attorney is required to pre;sent. to the cirouit court an itemized 
voucher- for- such ser-vices and €xpenses and an a.ffidavit cer-tifying that these 
services have been aotually render-ed. SGotion 51-11-8 also requires submission 
of the voucher tn the administrative office of the Suprem;fl( Court of Appeals 
for pr-ocessing. Section 51-11-9 designated the director- of the administrative 
office of the Supreme Court of Appeals ag the per~on responsible for admin­
istering the pr-ogr-am and resources oreated by the a!',ticle. He was directed to 
employ personnel to assist him in oarrying out hi,s fUnctions. However, due 
to insufficient funds the administrative dirt;ctot',~ (state court adrnlnistrator) 
has only been able to playa very limited role since 1977. 

2.3 Legislative History 
The legislation discussed i.n the preceding seotion was enacted by the 

West Virginia legislature in 1977. However' $ as far back as the 1800 IS, the 
Supreme Court of Appeals for West Virginia interpreted Article 3, section 14 

, of the Hest Virginia Constitution to require appointment of counsel in felony 
cases for indigent defendants upon request. The Hest Virginia Legislature 

8 
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first enacted a similar provision in its Code in 1923. Eighteen years later, 
the legislature expanded the right by requiring counsel for indigent defendants 
upon request in any criminal case in the circuit court in which an indictment 
issued. Since the circuit court has original jurisdiction by indictment in 

both felony and misdemeanor cases, the 1951 amendment expanded the right to 
counsel in those misdemeanor cases begun by indictment in the circuit court. 

In the 1951 amendment provisions were first enacted for the payment 

of counsel. A maximum of $25 was allowed for a misdemeanor and $50 for a 
felony. For a number of years, the individual county was responsible for 
payment in misdemeanor cases and the state in felony cases. 

In 1971 the Code was again amended to increase the allowable fees to 
$50 in misdemeanor cases and $100 in felony cases . 

In 1973, the first attempt was made to introduce legislation to 
create a statewide public defender system. It failed. 

Again in 1975 the Code was amended to increase allowable fees to 
$100 in misdemeanor cases and $200 in felony cases. 

In 1976 another legislative effort was made to develop a statewide 
defender system. It also failed. 

In 1976 a lawyer by the name of Partain filed a proceeding j,n 
prohibition in the Supreme Court of Appeals of West Virginia challenging his 
appointment as counsel to represent an indigent defendant. He claimed that 
the appointment was an unconstitutional taking of his property without 
adeauate compensation. The State Bar of West Virginia filed an amicus curiae 
brief raising the broader question of the inadequacies of the, entire system. 

The Court in the case of ,Partain v. Oakley stated that it was not 
prepared at that time (1976) to declare the system unconstitutional, although 
it might clearly do so in the future. The Supreme Court further stated that 

it had the power and authority to develop a different system but it first 
wanted to give the state legislature a chance to improve the present system. 
The Court issued an order staying any further proceedings until July 1, 1977 
at which time it would entertain further motions in the case. 

Two bills were introduced in the state legislature in 1977. One 
called again for the establishment of a statewide public defender system. The 
other provided the detail for a netoJ system, but with no statewide administra­

tion. The latter also called for a revision in the system of fees by moving 
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from~ case figure of $100 for a misdemeanor and $200 for a felony to an 
hourly fee of $20 for out of court time and $25 for in court time with a 
maximum of $1,000 per case. 

On April 9, 1977 the legislature passed the second bill, which became 
effective July 1, 1977. The West Virginia Ear then petitioned the Supreme 
Court of Appeals in the Partain matter to review the legislation on the basis 
that it was not sufficient to meet the over-all problems. The court dis­
missed the case without a hearing. 

While no organized efforts were unde~taken in 1978 and 1979 to 
reintroduce the statewide public defender legislation there were many who 
felt that it was essential to opel'ate under the neH program for a sufficient 
period of time to assess the ongoing costs and the quality of representation. 
Now, after two years of experience with the legislation, efforts are again 
underway to crea~;,:~ a statewide public defender system. The proposed bill, 
rep~oduced in Appendix A of this report, has been introduced in the 1980 
lAgislative session. 

2.4 Current Practices 
To our knowledge no effort has ever been undertaken to examine the 

present system for providing criminal counsel to the indigent accused in West 
Virginia. The effort we have undertaken in a relatively short period of time 
should not be construed as a definitive study of current practices, the 
quality of r'epresentation, or the actual direct and indirect costs. This 
report does, however, point out some of the problems with the current system 
and provides substantially more data than has previously been available in 
west Virginia. There is a strong likelihood that a more extensive effort 
would simply provide cumulative data consistent with our findings at a substan­
tial cost. This view is stated for two reasons. First, our experience, and the 
experience of others who have examined similar systems, points to common prob­
lems basic to West Virginia and other jurisdictions with similar structural 
features. Second, we have received LIDUSUal cooperation in gathering pertinent 
data on the West Virginia system from numerous sources including the State 
Court Administrator's Office, the State Auditor's Office, The West Virginia 
State Bar, various circuit court clerks and judges, and officials from 
various magistrate courts. We also reviewed information from several active 

10 
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members of the West Virginia bal"'i located in several different geographical 

areas. As prosecutors, judges, and defense counsel, these attorneys have had 

experience in the handling of j.ndigent criminal cases at all levels in the 

court system. We have a.l,so· had the opportunity to analyze recent case data 

reported by both the magistt'ate courts and the circuit courts to the state 

court administrator's office. These da.ta have been carefully compiled by 
that office and verified on a s2Jl1ple basis whenever the number's raised 

questions. In addition, personnel from the office have visited most, if not 

all the courts in West Virginia for purposes which include verification of 

case data. We are satisfied that the reported case data is well within 

acceptable limits of accuracy based upon communication we have received from 

the state Court Administrator's office. 

Ll1 piecing together the data., the following information can be reported. 

With one exception, counsel appointed to represent the indigent in West 

Virginia is provided exclusively by private members of the bar. The exception 

is that some juvenile cases are handled by tHO civil lega,J. service programs, 

the Appalachian Research and Defense Fund, with offices in eight locations, 

and the West Virginia Legal Services Plan, Inc., with offices in 13 locations. 
The amount and type of representation in juvenile cases varies widely within 

these two programs from judicial district to judicial district. Caseload 

data is not currently available. However, the amount of cases handled by 

these programs is not substantial and does not imf,'!ct in any major way on the 

over-all system. 

In at least one county a group of lawyers have agreed to handle all 

of the required cases, but this is an exception. For the most part, indivi­

dual lawyers are appointed by the circuit court judge, judicial district by 

judicial district. While this practice varies across districts, it is the 

responsibility of the circuit court judge to develop a list of private 

attorneys who are available for appointment in that district. This can occur 

in a, variety of ways, resulting in a totally voluntary system, a screening 

process,'or simply the development of a list of all attorneys under a certain 

age who reside in or practice in a.particular judicial district. There are 

some courts, however, in which cases are referred solely on the basis of 

attorney availability in the courtroom at the time an appointment becomes 

necessary. 

11 
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The list of attorneys is maintained in each circuit court and only a 

circuit court judge can authorize an appointment. If it becomes necessary to 

appoint a lawyer in the magistrate court, the magistrate clerk is asked to 

contact the circuit court for the name of an attorney from the list. The 

attorney is then appointed by the circuit court judge to the case in the 

magistrate court. If the lawyer is not available for any particular reason, 

a second request is made using the same process untp a suitable appointment 

is accomplished. If a misdemeanor case is appealed trial de novo to the 

circuit court, or if a felony case is bound over to the circuit court, in the 

majority of cases, the same appointed counsel appears in the circuit court. 

In other cases, a new appointment is made in the circuit court. The system 

varies from court to court. 

For all matters ~ommencing in the circuit court, a similar procedure 

is followed in that court. Should a case be appealed to the Supreme Court 

of Appeals from the circuit court, inmost cases the trial attorney is 

reappointed. In others where sufficient reason appears, a new lawyer is 

appointed. For habeas corpus petitions entered in the Supreme Court of 

Appeals, that Court appoints counsel where appropriate. 

Once the court appointed attorney completes his involvement in the 

case, he prepares a voucher with a requested fee. This fee is based upon the 
hourly charges permitted by the statute: $20 an hour for out of court ser­

vices and $25 an hour for in court services up to a maximum of $1,000 per case. 
The attorney also lists the expenses directly related to his representation. 

This voucher is then sent to the appropriate circuit court for review 
and processing. A separate ledger is maintained in the clerk's office of 

each circuit court. Entries are recorded for each court appointment. The 
circuit court judge then reviews the voucher and enters an order for payment. 

Upon receipt of the claim, the state court administrator's office 

retains a ~npy of the court of claims form and forwards the material to the 

State Auditor's Office. 

Subject to the availability of funds, the auditor's office prepares 

a check and then returns the check along with the forms back to the appro­
priate circuit court. A final entry is made on the court appointment ledger 

in the clrcuit. court. The check is then issued to the attorney. 

12 
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It is our understanding that no substantive review is made of the 

vouchers in either the State Court Adn,\inistrator's Office or the State Auditor's 

Office. For those cases arising in the magistrate court, no review of the 

voucher is conducted by the magistrate judge or the clerk. The review and 

modification of vouchers, whenever that occurs, is solely a function of the 

circuit court judge. 

The usual practice is to permit only one fee for representation by 

a lawyer when the representation of a defenda.nt is·conducted by that 

lawyer in the magistrate court and the circuit court. A separate and 

new fee is generally permitted when the same'attorney represents the same 

defendant on an appeal to the Supreme Court of Appeals. 

Based upon the information supplied to us, the practices and policies 
relating to appointment of counsel and the billing for fees and expenses 

varies from circui t court to circui t court. Among t,he variations reported 

are the following: 

• Some circuit court judges permit a separate fee request for 
multiple charges involving one defendant arising out of 
a. single incident. The result is the approval of fees in a 
single case above the $1,000 limitation. The State Auditor's 
Office reports, this practice in some courts and an examina­
tion of sample vouchers verified this fact. Judges in other 
circuit courts strictly apply the $1,000 limitation regard­
less of the number of counts in the indictment. The review 
of a number of sample vouchers disclosed this practice. For 
example, in one case a lawyer was paid a total of $2,107.05 
for one case which involved four charges. His fee per charge 
was $451.40, $552.25,,$551.45 and $551.95. 

• In some judicial districts, predominantly those in sparsely 
populated areas, great difficulty is found in securing the 
appointment of counsel, particularly in the magistrate 
court. In some cases, the result is to leave defendants 
without counsel during critical periods of the proceeding, 
which in some cases may violate the constitutional rights of 
defendants. Processing time is also adversely affected. 
Apparent conflicts are sometimes the problem, but the 
unavailability of counsel is also a serious problem. 

• In some judicial districts, requests for reimbursement 
of expenses are uniformly granted within the $500 liI'(Jita­
tion. In others, expenses are either reduced, not approved, 
or attorneys operate under the assumption they will not be 
approved. Practices vary substantially. 

• In some judicial districts, attorneys no longer submit 
claims for fees or expenses because of the long time delays 
in processing. ,Some attorneys fail to submit claims because 
of the additional tllle necessary to pursue their claims 
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should the annual appropriation be exhausted. It has been 
reported that some qualified attorneys are no longer called 
upon to participate in the program due to these and other 
problems in the system. The result is that frequently the 
only available counsel may be a recent law graduate with 
limited experience in criminal practi~e. 

• While the statute requires representation in some cases 
immediately following arrest, appointment of counsel 
is seldom if ever made at that stage of the proceeding for 
a variety of reasons including those reported in this 
section. 

• ~fuile there are specific provisions in the statute for partial 
payment of fees, we did not hear of one reported case in 
which thi~ was required. 

• There are no standards currently in existence to determine 
the question of indigency other than the broad statement 
contained in Section 51-11-6 of the present legislation. 
The general practi~e is not to look behind the affidavit 
to verify the reported data. Almost without exception, if 
an affidavit is filed, counsel is appointed. 

• There do not appear to be any court rules or directives in 
West Virginia regarding uniform practices for appointment, 
for accepting a waiver or for standardizing the practice of 
allowance of fees or expAnses. 

• Finally, it is reported that for many of the stated reasons, 
counsel is only infrequently appointed in some magistrate 
courts. Waivers are made in a high percentage of the cases. 

The problems outlined in this section are not unique to the West 

Virginia system. They have been found in many other jurisdictions with a 

similar ad hoc system which relies heavily on the practices and policies of 
individual judges and the cooperation and good will of the private bar. 

With the present methods of appointment and the added difficulty of securing 
competent counsel, it is practically impossible to fulfill the requirements 

of the West Virginia statute and United States constitutional law. No system 
can meet these requirements'unless competent counsel is easily obtainable on 

short notice and prepared to represent an indigent defendant throughout the 

criminal proceeding. 

To complicate matters, costs seem to be on the rise and can be 
expected to increase under such a system. The following section deals with 

the present cost of the system in West Virginia. 
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2.5 Current Costs for Co_un~se_l __ i_n_'_W_e_st __ V_i_r~g_i~n~i_a 

It is extremely difficult to trace costs of indigent defense services 

back beyond 1977, because at that time the fee system shifted to an hourly 

charge. In prior years, the costs were shared between the county and the 

state: the county absorbed costs for misdemeanor cases and the state assumed 

the costs for felonies based upon a maximum c,ost of $100 for a misdemeanor 

and $200 for a felony. Since 1977, the state has paid the entire cost 'of . 

defense services, except for a handful of cases requiring counsel in the 

municipal courts for ordinance violations carrying a potential jail sentence. 

We do know that costs have risen substantially following the institution of 

the new' system in 1977. 

The \oJest Virginia legislature appropriated the sum of $1.5 million 

to fund the first year of the· system in 1977-1978. However, onlyapproxi­

mately $1,010,000 were actually expended. This is due, mainly to the fact 
that most vouchers paid in that fiscal year related to appointments made under 

the previous system. Consequently, the legislature appropriated a similar 

figure of $1.5 million for the second year, 1978-1979. Unlike the first 

year, the full amount was expended in the second year and a large number of 

claims have been filed in the Court of Claims demanding reimbursement. 

Claims for the 1978-1979 fiscal year could be filed up until January 15, 

1980. At the time of the preparation of this report, it was estimated that 

the additional claims would approximate $200,000 bringing the direct charges 
to a figure of $1.7 million. 

There are a number of other costs, however, that are a direct result 

of the present system, but which do not appear as a line item in the state 

budget. They include: 

• The hundreds of hours spent by circuit court judges and 
clerks and magistrates and magistrate's clerks recruiting, 
locating and securing the attendance of court appointed 
attorneys; the substantial time spent by the 55 circuit 
court clerks recording and maintaining a separate ledger 
for information on the appointment of counsel; the time 
spent by circuit court judges in each judicial district 
reviewing fee and expense vouchers; negotiating reductions 
and preparing court orders for the allowance of each fee 
and expense in over 10,000 cases annually; and the unneces­
sary burden of delay on all parties necessitated by the 
difficulty in attempting to secure appointed counsel in a 
timely fashion. 
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• The time expended by clerical personnel in the State Court 
Administrator's Office in processing the same claims. 

• The substantial time expended by clerical and administra­
tive personnel in the State Auditor's Office in keeping 
necessary records, reviewing claims and preparing necessary 
checks for reimbursement. 

• The untold number of hours and time spent prn~essing and 
deciding disputed claims in the Court of Claims. 

The number of hours spent by all of the above personnel at their 
average hourly salary is of course impossible to obtain. We can be certain 

that thousands of hours are spent annually as a direct result of the require­

ments of the 1977 legislation. It could well be that this figure could run 

from $200,000 to $300,000 or more. 
The present system has also created another serious cost which cannot 

be measured in dollar amounts. Many lawyers have ceased to submit claims for 

fees in appointed cases. Others submit only claims for expenses. This is 

due to the frustrations they have felt in attempting to be reimbursed for 
time and expense. One member of the ~lest Virginia bar estimated that 

between $100,000 and $200,000 .~ fees have not been requested in 1978-1979 
from lawyers who dispair of the system. The danger, of course, is that in 

time these lawyers will join others in requesting that they not be appointed 

to represent indigent defendants in West Virginia. 

The legislative appropriation for 1979-1980 is again $1.5 million. 
Based upon experiences in other states operating predominantly on an assigned 

counsel system, it is predictable that the costs this year will exceed the 

$1.7 expenditure by another $200,000 or $300,000. The cost of assigned 

counsel pr'ograms consistently innrease at a percentage rate higher than public 

defender programs. This is due to a variety of reasons including increases in 

the over-all hourly rate in a number of states, increased requirements for 
counsel, unwillingness of judges to apply strict standards tc billing 

practices and an increase in the total charge per case submitterl hy an 

attorney. It is particularly important to note that any over-all increase 

in the'fee structure of an assigned counsel system can have a dramatic effect 

upon costs since it must be applied uniformly to a large number of cases. 

Throughout the country, and in neighboring states to ~lest Virginia, 
the hourly fees and average fees of private attorneys are on the rise. 

Hourly charges in excess of $35 an hour are nciw permitted in eighteen ,of the 
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twenty-six states with standardized fee schedules. One state now permits a 

charge of $50 per hour in all cases. Many of these states no longer place a 
maximum limit on a fee for a given Case. West Virginia's fees are low. The 
bar may well seek to increase the fees within the next year or two. If 
applied to the more than 10,000 court appointed cases the result could prove 
to·be overwhelming. 

But the costs of a system should not be measured simply in terms of 
a dollar amount. There is no' way to account for the enormous cost in time of 
personnel, attorneys, witnesses, and others because of the inefficiency of 
the.present system. The losses are more than financial, for they may result 
in a loss of respect for the courts and the legal profession as well as a 
decrease in the quality of representation. 
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3.0 SUMMARY OF PROPOSED LEGISLATION AND ITS BENEFITS 

The proposed 1980 legislation would amend the present legislation by 

establishing a statewide public defender system. The proposed bill makes 

provision for more efficient appointment and management of 'counsel for the 

indi~ent accused and is capable of responding to the diverse needs of West 

Virginia's urban and rural populations. Highlights of the changes which are 

provided by this proposed legislation are described below. 

3. 1 Summary of Proposed Legislation 
Under the proposed legislation, the current ad hoc assigned counsel 

system, described in Section 2 of this report, would be replaced by a state­

wide office of the public defender, which would include both a full-time 
and part-time public defender staff and private assigned counsel. As detailed 

in 29-21-3 and 29-21-5, the public defender, would be chosen by the Public 

Defender Board, would be responsible for the overall administration of the 

provision of legal services to the indigent, including hiring and training 

all personnel, obtaining the services of private assigned counsel wnere 

appropriate, obtaining funds, keeping relevant records and statistical data, 

and carrying out such other administrative responsibilities as would be 

required. The board would have important functions in developing policy for 

the program and reviewing the actions of the public def~nder in a number of 

areas spelled out in section 29-21-4. As part of the efforts to carry out 

these responsibilities, 29-21-7 stipulates that the public defender subject 

to the approval of the board shall establish regional offices with appropriate 

staff at convenient locations throughout the state. 

Although full-time and part-time public defenders would be used wher­

ever appropriate, section 29-21-12 of the bill allows the public defender to 

establish, supervise, and determine fee schedules for panels of private attor­

neys. Under the proposed legislation, panel attorneys could be apPointed in 
(1) any case which requires some particular skill, (2) whenever necessary to 

meet caseload demands, (3) in such other situations as may be appropriate. 

Section 29-21-14 gives the public defender additional authority to enter into 
contracts with public or private non-profit organizations to provide any of 

the services guaranteed by Article 21. 
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Section 29-21-11 also mandates the establishment of an appellate divi­
sion at the seat of the state government to provide for the representation, with 

assistance of trial counsel ,.mere necessary, on appeals and post-convictions. 
The legislation provides for the central administration of funds for 

the defense of the indigent. As described in 29-21-6 of the proposed bill, a 
public defender fund would be created out of the West Virginia general revenue 

fund. Following the procedure specified in the West Virginia code, the public 
defender. woulCI:have the right to draw against this money to finance the public 

defender staff, as well as to pay for the panel attorneys and contract services. 

Any money recleived under the partial payment provision for the marginally 

indigent (29-21-10), or as repayment for services that were procured through 

misrepresentation of financial status (29-21-16), would be placed in the public 

defender ftmd. As stipulated in 29-21-17, any person who represents a needy 
person may not receive any fee for his/her services in addition to that allowed 

under this chapter. 
The new legislation also substantially improves the handling of the 

appointment of counsel. Article 29-21-9 establishes that it is the respon­
sibility of both the court of record and of the detaining ofricer to clearly 

inform the indigent accused of his/her constitutional right to be represented 

by legal counsel at public expense. Under the proposed bill, the public 

defender, or one of his/her deputies, assistants, or panel attorneys, must 
(1) ascertain the financial status of the accused; and (2) represent the 

accused, providing investigative and other necessary services, at least until 

there is a formal judicial determination of indigency. 

The proposed legislation does not significantly change the eligibility 

criteria for having counsel appoirlted~ 01" the types of cases for which repre­

sentation would be available, except ti·~~i,~:, it does pr'ovide for the appointment 

of substitute attorneys (29-21-13) and fo~ expanded appearance in federal courts 

(29-21-15) should the U.S. District Court decide to make appointments under the 

Criminal Justice Act of 1964 and should the public defender determine that 

federal funds available for this purpose are sufficient for services rendered. 

3.2 Benefits of the New System 

By.the establishment of a centralized office of the public defender, 

the legislature would create an opportunity for theirnplementation of a more 
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efficient, economical program than presently exists, capable of meeting the 

federal and state requirements for the provision of counsel for indigent 

defendants in criminal cases. The proposed bill would also establish a 

system with sufficient flexibility to respond to changing problems, while at 

the same time keeping a lid on the potential costs of providing this constitu­

tionally required service. The new statewide public defender system would 

also ensure uniformity of appointment, availability of appointment, and 

improved case processing for both the circuit and magistrate courts. 

3.2.1 Improved Management 

A. Centralized Administration 

The current public defender system in West VirginiR, though statewide, 

is decentralized and uncoordinated. As previously discussed, each circuit 

court is responsible for meeting its own needs; each county operates indepen­

dently. There is no coordination of private attorneys services across courts, 

no sharing of investigative services, no training program for younger members 

of the bar, no supervision, no assistance in trial preparation and practice. 

The result of this ad hoc system is much unnecessary duplication of effort and 

no administrative method or means of identifying regional legal needs and dis­

tributing resources accordingly. Each county, and each court, must now develop 

a se~arate list of attorneys and a separate ledger in each court to record 

data on appointments. In addition, each court is responsible for scheduling, 

coordinating assignments, processing attorney claims, recruitment, etc. 

The proposed legislation will centralize the West Virginia public 

defender system by creating a state public defender. The needs of each local 

jurisdiction will be met by the establishment of regional offices each with 

its own full-time and part-time attorneys as well as a panel of local private 

attorneys, prepared and willing to accept court appointments. Because of the 
fact that much of West Virginia is rural and many courts are substantially 

removed in miles from each other, there will be an obvious need to employ 

part-time attorneys in most regions. They will be prohibited from practicing 

criminal law but will be permitted to have a private pra.ctice. The establish­
ment of centralized administration will reduce duplication of effort and allow 

for distribution of resources statewide as needed. In addition, centralized 
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administration will remove the responsibility for a vast at"'ray of administra­
tive tasks (e.g., recruitment, scheduling, recordkeeping, budget preparation 

and monitoring, etc.) from others already overburdened in the court system. 
This will pet"'ffiit each regional office to concentrate its efforts on legal 

representation. 

B. Controlled Costs 
As described in Section 2, there is no accurate way to assess 

the precise amount of money· expended for defense of the indigent in West 
Virginia. Nor is it possible to account for the enormous amount of time 
unnecessat"'ily consumed by court personnel, attorneys, witnesses, and others 

because of inefficiencies. 
The proposed legislation provides for the control of these costs. 

Uniform standards for reporting expenses and collecting fees will be estab­
lished. Administrative regulations will be adopted and a plan for monitoring 

provided to ensure unifonm compliance with the regulations. 
Over time, the additional administrative cost can cleat"'ly be justified 

through economic efficiencies, uniform procedures and practices, and greater 
respect for the cOllrts and system of justice in West Virginia. 

C. Availability and Consistency of Public Defender Attorneys 
One of the major problems with the current assigned counsel system 

in West Virginia is recruiting a sufficient number of qualtfied attorneys. 
This problem stems both from a paucity of attorneys in some counties and from 

difficulties experienced in reimbursement, low pay, and lack of administrative 
mechanisms for recruitment of panel attorneys and equitable assignment of 
cases. With a maximum allowable fee of $1,000, lawyers in serious and complex 
cases beat'" a severe economic hardship, especially when other office work would 
provide substantial financial rewat"'ds. Some qualified lawyers find that they 
simply can no longer afford to participate in the program and have asked to 
be excused from further appointments. While it is cleat'" that a lawyer cannot 
refuse to accept an appointment, many judges are sympathetic to the problem 

and do not appoint these attorneys. 
The proposed legislation provides the structure and personnel to 

actively recruit and screen panel attorneys. By combining the administrative 
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mechanism together with the availability of at least one full-time public 

defender in each region, the proposed system will ensure the availability and 

consistency of representation throughout the state. 
In addition to improving upon the availability of counsel in the 

circuit ~nurt, the proposed legislation will provide for continuity of 
representation so that the same attorney handles the case in the magistrate 

court and the circuit court where appropriate. Under the current system the 
process for engaging a court appointed attorney is time consuming and diffi­
cult and in many cases results in defendants waiving rights in magistrate 

court in order to proceed quickly in the circuit court. This is particularly 
true for defendants held in custody. By fnrmalizing recruitment of private 

attorneys, streamlining the appointment process, and making full-time and 
part-time public defenders available, representation can occur at a signifi­

cantly earlier point than is currently the case. 

D. New Methods of Indigency Determination 
Under current court practices there are no formal indigency standards 

or information review to determine a defendant's actual level of indigency. 

Private assigned attorneys do not have the opportunity to unilaterally assess 
their client's financial condition and the courts have no resources to expand 
on their current in-court inquiry concerning indigency. Under the proposed 

system each region would have the resources to explicitly determine the ability 
of defendants to afford counsel. In addition, the proposed system provides for 
the partial payment by defendants who are not totally impoverished but who 
cannot afford the full cost of an adequate defense. 

E. Accountability 
In the current system, no single person or office is or can be held 

accountable for the efficient economical and effective use of public funds 
for court appointment. v~ile the state court administrator is charged with 
collecting court and caseload data and the state auditor is responsible fot' 
paying the hills charged by private attorneys, there is no office or indivi­
dual at the local level with responsibility for monitoring day-to-day activi­
ties. By establishing a public defender agency with regional offices, there 

will be, for the first time, an administrative means, independent of the 
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judges, for monitoring the activities of private attorneys. The staff 
assigned to these regional offices will be accountable for the quality of 
representation, the timeliness and appropriateness of attorney appointments, 
and careful review of both fees and expenses claimed by panel attorneys. 

F. Uniform Information System and Statistical Base 
Under the present system, each circuit court within each county is 

responsible for processing and reporting court appointed cases and charges. 
As a result, there is greater variation in the accuracy and efficiency of 
reporting. Even though the current system is estimated to cost close to 
$2 million, the West Virginia legislature cannot be sure of a) exactly how 
much it is spending on court appointments, b) what the need (caseload) for 
court appointments is, c) whether the current expenditures are meeting the 
need, d) whether the costs are reasonable, and e) whether the services 
provided are of sufficient quality. 

In sum, even the most basic cost, workload, and performance data do 
not exist regarding the current system. Without this data, the legislature 
is severely constrained in performing its supervisory responsibilities. 
Under the proposed system, this necessary baseline data woulG be collected 
and monitored. For the first time, the legislature, the courts, and the 
public Vlould have accurate and complete data on the caseload and costs of 
defense services on both a statewide and individual court basis. 

3.2.2 Improved Service~ 

A. Better Quality Representation 
Experience demonstrates that the use of a combined public defender~ 

private bar system results in improved qualit.y representation. Attorneys t<Jho 
spend either full-time or a substantial portion of their time on criminal 
cases have many advantages over those who have primarily civil practices. 
They can keep up on the latest legal developments, conduct more thorough 
investigations, and become more skilled in cross-examination and other 
aspect.s of trial practice. Over time, they are also able to develop profes­

sional relationships with law enforcement officials, judges and prosecutors, 
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making them bette~ able to negotiate dispositions than individual atto~neys 
who seldom engage in c~iminal p~actice. 

Involvement of the p~ivate ba~ is impo~tant, howeve~, pa~ticula~ly if 
the p~ivate atto~neys a~e oa~efully selected. The~e is no question that some 

p~ivate atto~neys have both the inte~est and capability to handle individual 
cases. Qualified p~ivate attclrneys include both mo~e expe~ienced atto~neys 

who have established standa~ds of excellence f()~ ~ep~esentation and younge~ 
atto~neys who desi~e to become jnvolved in c~iminal and/o~ t~ial p~actice. 

B. Unifo~m Rec~uitment and Selection Standa~ds 
Judges in West Vi~ginia ~e cu~~ently ~esponsible fo~ both the 

recruitment and assignment of indigent defense cases to local attorneys. In 

many jurisdictions the panel of attorneys from vmich judges appoint is small. 
Often judges must make a strong personal appeal to an attorney to take a case 

because no other attorneys are available. 
The absence of centralized recruitment and monitoring results in 

several shortcomings: 1) some lawyers are continuously assigned indigent cases 
because they are the least experienced or competent and. the~efo~e the most 

often available; 2) appointments at the ~equest of the judge may have the 
appearance of patronage o~ conflict, thereby affecting the integrity of the 

lawyer-client relationship and 3) the availability of atto~neys varies f~om 
place to place and time to time making scheduling difficult and time-consuming. 

The p~oposed system makes rec~uitment of panel attorneys the ~esponsi­
bli ty of the public defende~ office. While availa.bility and quality of 

counsel may still be a p~oblem, the st~uctu~e would become capable of identify­
ing and dealing with these problems. 

C. T~aining, Supe~vision and Retention of Pe~sonnel 

Currently the~e ~e no specialized training p~og~ams offe~ed to attor­
neys before they a~e assigned a c~iminal case and no supe~vision is available 
while the case is ongoing. One of the benefits of a cent~alized public 
defende~ system is the ability to devote and schedule time and resources 
necess~y fo~ an effeotive training a.nd development program. Because of the 
common issues and techniques involved in many c~iminal defense cases, a 
uniform training package can be developed and delivered throughout the state 
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at a low cost, particularly after the initial development cost is absorbed. 

The training should be offered to both the staff public defenders and private 

attorneys. The benefits of such a training and supervision program are 

three-fold: the program a) results in more effective assistance of counsel; 

b) provides educational rewards to attorneys, thereby reducing turn-over; and 

c) provides an additional recruitment incentive. 

In addition to training, the supervision which would be available 

through the regional offices would encourage the sharing of experiences and 

knowledge among public defenders. By reviewing cases both before and after 

trial, regional supervisors would foster greater professionalism, insure that 

cases are asSigned properly and evenly, and avoid other inefficiencies. The 

increased efficiency of public defenders would spillover to the prosecutor's 

office and indeed the entire criminal justice system. Regional supervisors 

would also help recruitment efforts and improve the quality of representation 

by recent law school graduates and attorneys who are less experienced in 

criminal law. 

D. Investigative Support Services 

Investigative support services are often essential to effective repre­

sentation. Such services are generally economical because the individuals 

hired to perform these services are less costly than attorneys, even though 

they can often handle many facets of a case which would otherwise necessitate 

the time of an attorney. The availability of these services permits the 

attorney to apply his experience to research, preparation, and trial. 

Under the current system investigative services are typically avail­

able only for those lawyers who use them on an ad hoc basis at a much higher 

hourly rate than full-time public defender agency support personnel. In 

reviewing the sample of vouch~rs for fees and expenses, we did not come across 

a single claim for investigative services, even though the services are 

permitted by the present statute. The assumption is that either the private 

attorneys are performing the investigative function themselves or are absorb­

ing the expense because they feel they will not be reimbursed by the system. 

In addition to providing theil' traditional investigative services, 

these personnel could also assist the public defender in determining 

eligibility of prospective clients. In some jurisdictions, the savings which 
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accrue from these'investigations may be greater than the costs for these 

positions. 

3.2.3 Other Improvements 

A. Reduction in Public Defender Caseload 

We have discussed in other sections the potential reduction in case­

load resulting from the establishment of uniform eligibility criteria and 

the administrative resources to test clients against these criteria. The 

proposed system will serve to reduce the caseload in at least two additional 

ways. Early intervention is generally acknowledged as necessary for effective 

and complete representation, but is not always possible in such a highly 

decentralized system as currently exists in West Virginia. Under the proposed 

system, the public defender in each region will be notified regarding the 

presence of indigent defendants in magistrate courts, a procedure that is not 

now available. As previously noted, representation in magistrate court is 

presently severely limited. By affording indigents representation in the 

magistrate courts many of the inappropriate, unSUbstantiated and superficial 

charges ~lhich are bound over to the circuit court would be disposed of at the 

magistrate cour't level. In addition, with the assistance of counsel, some 

defendants may gain a realistic assessment of the cases against them resulting 

in an earlier disposition of the case and reduced court caseload. Finally, 
early involvement may well divert some offenders away from the criminal justice 

system and into more appropriate programs to deal with their specific problems. 

In some regions the proposed public defender office may be able to 

intervene as early as the arrest stage. Representation at this stage can 
also be cost effective. By working with the police, the public defender can 

often help reduce overcharging at the station house, thereby reducing the 

level of effort required at formal court proceedings. 

In sum, by creating the structure and resources to implement early 

intervention and eligibility criteria, the proposed public defender agency 

can reduce the current workload and thereby increase productivity. 

B. Increased Independence From Judiciary 

The national standards pertaining to criminal defense services all 

recommend .that appointment of counsel be independent from the courts. While 
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national groups differ on some'issues of public defense, all agree that 

appointment of counsel by the judge before whom the public defender must 

serve jeopardizes the integrity of the relationship between lawyer and client. 

In addition to causing the defendant to question the loyalty of his counsel, 
appointment by the judge can give the appearance of patronage and should 

therefore be avoided. The present system creates a further problem by grant­
ing the judge authority to approve the compensation for the attorney. Such 

authority places the attorney in, at best, an awkward situation. One of the 
benefits of the new system is that it takes the recruiting, appointing, and 

compensation responsibility away from the courts and assigns this responsi­
bility to the office of the public defender. 

C. Reduced Workload for Judiciary and State Court Administrator 

A significant 'proportion of the administrative workload associated 
with representation of indigent defendants will be shifted away from the 

courts. For example, circuit court judges will no longer be respon$ible for 
recruiting private attorneys to represent indigents, scheduling court dates 

to accommodate the private cases of panel attorneys, reviewing and processing 

attorney's bills for fees and charges, etc. Lodging the administration of 

public defense in West Virginia in the public defender office will result in 

reduced paperwork for clerks in the magistrate courts, circuit courts, state 

court administrator's office, and the state auditors' office. In addition, 

the current reliance on the various court of claims to judge the appropriate­

ness of disputed lawyer's fees and charges will also be greatly reduced. The 
proposed public defender agency will promulgate uniform fee schedules. With 

responsibility for these fee schedules, together with its own investigative 

service and close monitoring of all lawyers and court cases, the proposed 

system should effectively eliminate disagreement over fees and charges. 

D. Encouragement of Private Bar 

Although the proposed public defender system will be administered and 

staffed in each region of the state by full-time and part-time attorneys, it 

will also rely heaviliy on the services of the private bar. In the past, 

private bar support has not always existed and in some courts judges have not 
always had a full list from which to select attorneys. It is anticipated that 
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the proposed system will provide the structural and operational facilities to 

encourage members of the private bar to more actively participate. Among the 

benefits that they can expect to accrue from the new statewide program are 

the following: 

• . Uniform fee standards 

• Case monitoring 
• Expeditious fee processing 

.~~~ 

• Shared brief bank 
• Investigative services 
• Indentification with a professional group of 

criminal law attorneys 

• Handling of appellate cases 

E. A Mixed System 

Finally, by proposing a defense delivery system with several different 

methods of service delivery, the 1980 bill offers two distinct advantages: 

(1) a relatively smooth phase-in from the existing system of private attorneys; 

and (2) a flexible way of meeting the diverse needs of West Virginia's rural 

and urban populations. 
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, 4.0 PROJECTED COSTS FOR STATEWIDE PUBLIC DEFENDER SYSTEM 

The proposed legislation for a statewide public defender system in 

West Virginia provides for legal representation for indigent defendants in 

all felonies, misdemeanors, juvenile delinquency cases, habeas corpus 

proceedings, probation and parole revocation hearings and all appeals. In 

order to project the costs for delivering these legal services as well as for 

the additional services and benefits discussed in Section 3 above', it is 

necessary to determine the anticipated caseload to be served by the proposed 

system. The only statewide source of caseload data is the State Court 
Administrator's Office which receives its caseload figures directly from each 

court in the state. The data presented below were provided by the State 

Court Administrator who validated their accuracy by actually visiting many 

courts and comparing the court records with the figUl?es submitted. Based on 

these efforts it appears that the caseload data presented below are well 

within the range of acceptable error. 

In the following subsections we present felony, juvenile delinquent, 

misdemeanor and appellatecaseload data for the various courts and the 

assumptions and conclusions leading to the projected public defender staff 

needs. Table 1 on the following page summarizes these caseload data, assump­

tions, and projected staff needs. The next subsection addresses the projected 

caseload for assigned counsel under the proposed system. This is followed by 

a discussion of administrative and non-attorney costs and a projected budget. 

Finally, this section concludes with a discussion of the need and method for 
phaSing in the proposed program and budget. 

4.1 Projected Caseload and Staff 

Numerous studies have been conducted around the country in an effort 
to determine the appropriate workload for public defender attorneys. Three of 

these studies have resulted in the development of national standards designed 

to ensure the quality of representation for indigent defendants: the National 

Advisory Commission on Criminal JUstice Standards and Goals, (1973) the National 

Study Commission on Defense Services; Guidelines for Legal Defense Systems in 

the United States (1976); and the American Bar Association Project on Standards 

for Criminal Justice; Standards Relating to the Defense Function (1979). 

At the present time, many defender programs are working toward meeting 
the proposed standards.· All three of the above-mentioned studies call for 
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Type of Case 

'Felony/ 
Circuit Court 

Felony/Magis-
trate Court 
[ transfer'red 
to Circuit 
Court] 

Felony/Magis-
trate Court 
[processed 
in Magistrate 
Court] 

Juvenile Cases/ 
Circuit Court 

Misdemeanor/ 
Magistrate 
Court 

Appeals 

Total 
Caseload* 

5,449 

2,225 

1,112 

3,008 

38,611 

Indigency Rate 
and Remaining 
Caseload 

(41%) 
2,561 

(41%) 
1,046 

(41%) 
523 

(80%) 
2406 

(25%) 
9,669 

41 appeals (75%) 
35 3S-habeas------{loo%J+ 

corpus petitions 38 
Total 73 

Table 1 
Summary of Caseload and Staff Needs 

Remaining 
Caseload After 
Waivers or 
Summary Dismissals 

(40% required 
lawyer) 

418 

(80% non­
waivers) 
7,835 

" 

Remaining Net 
Caseload After 
Private Bar 
Assignments 

(15% P .D.) 
1,921 

(15% P .D.) 
314 

(15% P.D.) 
392 

(15% P .D.) 
1,805 

(15% P .D.) 
5,802 

Recommended 
Number of 
Cases Per 
Attorney Per Year 

150 

150 

150 

200 

400 . 

25 

*These figures represent actual cases not charges as reported in the official court statistics. 

Projected Number 
of full-time 
Equivalent 
Attorneys Needed 

13 

2 

3 

9 

15 
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the establishment of maximum caseloads for individual public defenders 
in felony, juvenile, misdemeanor, and appellate cases. The National Study 
Commission and the ABA standards place the responsibility for determining the 
appropriate caseload 'numbers on the local public defende~ administrator based 
on local factors such as travel, court backlog, vertical representation, and 
the severity and complexity of the cases. These and other factors will have 
to be weighed by the public defender and the public defender board in West 
Virginia once the program is established. 

In the ~eantirne, it is necessary for us to predicate a budget and 
lawyer staff based upon existing caseload data. The National Advisory 
Commission standards permit us to do so. They establish recommended annual 
caseload figures for felony, juvenile, misdemeanor and appellate cases. Many 
new programs, created since 1973, have successfully operated public defender 
agencies based upon these standards which are set forth below. 

4.1.1 Felony Caseload 
The felony caseload covers both the circuit and magistrate courts. 

There is a large degree of overlap between the two courts, but unfortunately 
little information is available to determine the percentage of cases which 
overlap. Furtheromoroe, the court statistics are exproessed in terms of "filings" 
and not cases. According to the State Court Adrninistratoro's Office, filings 
are defined as charges. An individual defendant may have more than one charge 
on a given criminal'information or indictment. According to the survey of a 
sample of courts across the state, the State Court Administrator determined 
that on the average there are two charges (or filings) per defendant (or case). 
This average is consistent with figures obtained in othero states. In 1978, 
the circuit courts had a statewide total of 10,897 felony "filin@:s." Using 
the average of two charges pel" defendant, there were a total of 5,449 "cases" 
in the circuit court for that period. Based on an assumed rate of 47 perocent 
indigency in felony cases1 a total of 2,561 felony cases would roequire 
representation from the public defender. 

1No current national standards have been developed to establish a rate of indi­
gency for felony, juvenile oro misdemeanor cases. The Other Face of Justice 
suggested rates, but they are now seven years old and have not been validat.ed. 
In preparing for the implementation of tht= Wisconsin stateHide defender program 
an indigency rate of 47 percent for felony defendants and 25 percent for mis­
demeanor defendants was used. After two years in operation, these figures 
seem to have proven accurate. since many of the demographic characteristics 
of West V~rginia are si~ilar to those of Wisconsin, it seems appropriate to 
use the same rates of indigency. 
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\ 
The proposed legislation calls for a system which "mixes" public 

defenders with private counsel appointments. This mixed approach serves 
maximize the use of the full-time and part-time public defender staff. 

to 
Many 

of the benefits discussed in Section 3 above presume a dominant Y'ole for 
public defender staff. Most jurisdictions using a mixed system rely on 
assigned counsel to handle the conflict cases (cases with multiple defendants) 
and to balance the caseload of public defenders. Based on the experience in 

other statewide systems operating with similar assumptions, it is assumed that 

the West Virginia system will assign 75 percent of the caseload to public 
defenders 1 and the remaining 25 percent to the private bar.2 Based on these 
proportions the annual public defender caseload in the circuit court would be 
1,921. The National Advisory Commission on Criminal Justice Standards and 
Goals specifies that an attorney handling felony cases exclusively cannot 
reasonably handle more than 150 cases per year. Under' this standard, it 

would take 13 attorneys to handle the 1,921 cases expected to make up the 
workload of the prop()sed public defender staff in the circuit courts. 

The magistrate court also handles a large volume of felony cases. 
The jurisdictions of the magistrate court and the circuit court overlap, as 
the magistrate court, once it has determined that "probable cause" exists, 
transfers the case to the circuit court for trial or other appropriate 
adjudication. The magistrate court does have some limited power to dispose 
of felony cases, and in the majority of judicial districts most felony cases 

are initiated at the magistrate court level. In other judicial districts 
prosecutors begin most felony cases by direct indictment in circuit court. 
The information as to how many or what percentage of cases are transferred to 

the circuit ~ourt is not available. It is thus necessary to make several 
assumptions, again based upon practical experience and the operation of court 
systems generally. 

1The proposed legislation also intends for there to be a mix of part-time 
and full-time public defenders. The exact proportion of each category will 
be determined by the Eoard of Directors and the Public Defender. For purposes 
of this report our projections are in terms of full-time equivalent positions. 

2The 75/25 percent ratio is simply an average. It may Hell be that in the 
sparsely populated areas it will be more efficient to raise the percentage 
of cases handled by the private bar. Such is the ~ase in Wisconsin. 
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In 1978, there were a total of 11,123 felony charges filed in the 
magistrate courts. Applying the two charge per case adjustment discussed 
above, there were 5,562 cases. Because of the overlap in felony jurisdiction 

between the two courts, it is assumed that 80 percent of these cases were 
either transferred to the circuit courts or summarily dismissed in the 
magistrate court. Our assumption is that of this 80 percent (4,450), half 
(2,225) were transfe~red to the circuit court and half (2,225) were summarily 

dismissed in the magistrate courts. Of the 2,225 cases transferred, it is 
our assUmption that approximately 60 percent (1,335) involved either a waiver 

of preliminary hearing or required virtually no time in court and thus no 
need for an attorney. The remaining 40 percent (890) we assume involved a 

formal preliminary hearing and substantial lawyer time before transfer to the 
circuit court. (This assumption is substantiated by several lawyers in West 
Virginia who explain that the preliminary hearing is sometimes used as a 
discovery device.) Assuming that 47 percent of these 890 cases involve 

indigent defendants, 418 felony defendants will require representation at the 
preliminary hearing level of the magistrate courts. If 75 percent (314) of 
these cases are handled by public.defenders, two public defender attorneys 
will be necessary to process this caseload. 

The remaining 20 percent or 1,112 felony cases processed in the 
magistrate court are those which we assume will be disposed of principally 

through the reduction to lesser included offenses within the jurisdiction of 
the lI.agistrate courts. Assuming again that 47 percent of these cases involve 

indigent defendants, 523 felony defendants will require representation under 
the proposed system at the magistrate court level. Assuming further that 
75 percent of those cases (392) would be handled by a public defender with a 
caseload of 150 cases per year, an additional staff of three attorneys is 
required. In sum, five full-time equivalent public defenders are necessary 
to provide representation for the projected felony caseload. 

4.1.2 Juvenile Delinquency Caseload 

The data for the circuit court show that 6,016 juvenile filings 
were made in 1978. Again assuming that every 2 charges filed represent one 
"case", 3,008 cases were filed against individual children. 
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Because the definition of indigency in the proposed legislation is 
direct.ed at the individual rather than the family unit, it is anticipated 
that 80 percent of the juvenile caseload will involve indigent children. 
Thus, the program may anticipate 2,406 juvenile delinquency cases annually. 

Again assuming that 75 percent of those cases would be handled by the public 
defender, approximately 1,805 juvenile cases may be expected to require 
representation by a public defender staff attorney. 

The National Advisory Commission on Criminal ~Justice Standards and 
Goals specifies that an attorney handling delinquency cases exclusively 

should be assigned no more than 200 per year. Given that standard, the 
juvenile delinquency caseload will require the services of nine equivalent 
public defender attorneys. 

4.1.3 Misdemeanor Caseload 
Perhaps the most difficult projection to be made is in the area of 

misdemeanor cases. The magistrate court caseload figures, again assuming 

every two charges filed represent one case, shows that there were 38,677 
misdemeanor cases filed in 1978. Assuming that 25 percent of all misdemean­
ants are indigent (see footnote 1 page 31), there were 9,669 misdemeanor cases 
involving indigent defendants in 1978. 

It is anticipated that some percentage of these cases will be rela­
tively minor involving an informal plea bargain bet\veen the defendant and the 
prosecutor which results in quick disposition of the case with the imposition 
of a small fine or some other form of non-jail punishment. In some of these 
minor cases the right to counsel might be waived thereby further reducing the 
public defender caseload. Without any baseline data it is difficult to esti­
mate the rate of waiver, but based on experiences in Wisconsin and other 
states, it is assumed that the right to counsel in 20 percent of the mis­
demeanor cases will be waived leaving 7,735 cases. Assuming further that 
only 75 percent of the cases will be handled by the public defender staff, 
the projected caseload involving misdemeanors is 5 j 802. 1 Based on the 

\Test Virginia is one of the few remaining states with a trial de novo system 
for misdemeanor cases. Depending on the percentage of appeals to the Circuit 
Court these figures may need to be slightly modified. However, these 
modifications cannot be made until the program is in operation and the data 
become available. 
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National AdvisOry Commission's workload standard of 400 misdemeanor cases per 
attorney per year, we project a-need for 15 equivalent public defender 
attorneys to handle the misdemeanor caseload. statewide. 

'4.1.4 Projected Appellate Caseload 
Under the proposed legislation, the public defender may take any 

direct collateral or post-conviction appeal which he considers to be meri­
torious and in the interest of justice to a state or federal appeals court. 

" 

Section 29-21-12 requires further that the public defender establish an 
appellate division to be located at the seat of the state government to 
provide representation in these cases, with the assistance of trial counsel. 
It is assumed that most of the cases to be handled on appeal by the systenl 
will involve the use of full-time public defenders. A few cases will, no 
doubt, be handled by the trial attorney in the case and some others by private 
attorneys when the issue of ineffective assistance of counsel is raised. 

In 1979, 47 crim~nal appeals were decided in the Supreme Court of 
Appeals in West Virginia. Unlike criminal cases at the trial level, we are 

o unaware of any data detailing the proportion of defendents in criminal appeals 
cases who are indigent. However, we assume the rate of indigency to be very 

high--75 percent--among criminal appellate defendants. Another 38 cases 
required the appointment of counsel by the court in habeas corpus petitions 

in 1979. 
The National Advisory Commission recommends that no more than 25 

appeals be handled by anyone attorney in a given year. Based upon the above 
assumptions, we recommend an appellate division of three full-time attorneys. 
Table 1 on page 30 summarizes the caseload data, assumptions and projected 
staff needs discussed in the above SUbsections. 

4.1.5 Conclusions 
Eased upon the foregoing analysis, it is projeoted that the caseload 

would require a staff of 45 full-time equivalent public defender lawyers on a 
statewide basis. As noted above, it is expected that, especially in the more 
rural areas of West Virginia, part-time staff attorneys will be hired to 
provide the representation. It would appear from the caseload data, that in 
some areas a one-third time or one-fourth time attorney might be able to 
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provide the necessary level of representation. Except for the salary of the 
public defender, which is set at $35,000 in the legislation, the salaries of 
the staff attorneys will be determined by the public defender. It is important 
that there be a range of lawyer salary to allow for advancement and to ensure 
that there ar'e a sufficient number of senior attorneys with extensive trial 
experience hired at the early stages of the project. We assume that salaries 
of the 45 staff attorneys ,will range between $14,000 and $25,000 with the 
average at approximately $19,000. The following is an example of a possible 
mix of salary levels: 

Number of 
Attorne:ls 

5 
5 

16 

9 
10 

45 

Salar:l 
$25,000 
22,500 
20,000 

17,500 
14,000 

Avg. salary $19,000 

Role 
Heads of five largest offices 
Heads of the five smaller offices 
Experienced attorneys/no administra.­
tive tasks but supervise new attorneys 
Two years experience 
Members of The West Virginia Bar/ 
little or no experience 

As will be discussed in the phase-in and implementation section below, 
planning the staffing pattern is of crucial importance to the success of the 
program. Many efficiencies due to the size of the program may be encountered, 
which would allow the public defender to concentrate the staff attorneys in 
the areas of the greatest need. Moreover, innovative use of the private bar 
to provide back-up services to the public defender, such as in times of large 
jumps in the caseload, can help the public defender to maintain an efficient 
operation. 

Thus, the above projections must be view'ed with some caution, but not 
so much that their validity is undermined. Wha.t is necessary is that the 
public defender and the public defender board seek to study the anticipated 
caseload carefully while implementing the program in orde~ to determine how 
to most efficiently deploy the staff and take advantage of the economies of 
scale that are presented by a statewide operation. 

4.2 Projected Case load and Cost for Assigned Counsel 
The previous section assumes that 75 percent of the criminal cases 

involving indigent defendants will be handled by the st.aff of the public 
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defender program and 25 percent will be handled by assigned counsel. As 

evidenced in most statewide systems, the public defender must have the active 
participation of the private bar in all regions of the state. As noted 

above, the 75/25 ratio is anticipated to allow the assigned counsel to 
handle conflict nases and provide the public defender with the ability to 
control intake. They must also be prepared to play an important role in 

regions that are sparsely populated. 
In addition to the necessary support for the public defender office, 

involvement of the private bar offers additional advantages. First, there 
are many highly skilled private practitioners who should remain active in the 

system. Second" t.he involvement of the private bar reduces the saturation of 
public defenders within the courts, and helps to maintain credibility before 

the courts. In some jurisdictions, familiarity of judges with criminal 
practitioners breeds discontent. It is better for the indigent clients, the 

courts and the public defender to make certain that the private bar remains 

active and involved in the criminal justice system. 

Despite its advantages, the use of the private bar is relatively 
costly. The rate of compensation for assigned counsel under the current 

statute is $20 for out-of-court time, $25 for in-court time, with a maximum 
of $1,000 in .fees and $500 in allowable expenses. These rates are unusually 

low 8nd have resulted in several of the problems with the current system 
described in Section 2 above. However, even at these low rates, the more 
cases handled by the private bar the more costly will be the public defender 

system. Thus, the proposed system will keep the private bar involved, yet 

will reduce the burden on the private bar to unfairly assume the total 
responsibility of operating the system. 

Under the caseload projections set forth in the preceding section, it 
may be assumed that the private bar share of the annual caseload will be as 

follows: 

Felony Cases: 

Juvenile Delinquency Cases 
Misdemeanor Cases 

Circuit Court - 640 cases 
Magistrate Court - 235 cases 
Total 875 cases 
611 cases 

1,933 cases 
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It is difficult to predict, at the above described rate of compensa­

tion, what the average cost per case will be. In Wisconsin, for example, 

where cou.."lsel receives $35 per hour for all work connected with the case, 

with no maximum limit, and with reimbursement for reasonable expenses, the 
average felony case costs $350, the average misdemeanor and traffic case 

costs $200, ·and the average juvenile delinquency case costs $300. In other 

states, the rate is more or less, depending on the statute which controls. 

Given the West Virginia statutory limits on the private bar cost, it would 

appear that the cost per case will most likely be less expensive than in 

. Wisconsin. In addition, a small sample of 1979 assigned counsel vouchers in 

West Virginia were examined for each type of case. Based upon this reviewli 
the experience in Wisconsin and similar experience in other programs, the 

following projections of costs for assigned counsel are made for the new 

public defender system: 

Projected Projected 
T:t:Ee of Case Projected Cases Cost Eer Case Total Cost 
Felony 875 300 $262,500 
Juvenile 611 200 122,200 
t1isdemeanor 1,933 150 289 z950 

Total $674,650 
In sum, while it appears that the private bar budget will be. sizeable, 

the benefits previously discussed regarding private bar involvement in the 

program outweigh a policy of further restricting their appointment. 

4.3 Non-Attor~~:t: Costs and Projected Annual Budget 
The two largest cost factors in a public defender program 8re the 

salaries of the staff and the cost of the private bar component. The previous 

two sections have identified those costs. In this section, we discuss non­

lawyer costs. 

Under the legislation, the public defender would be responsible for 

providing investigative services for both the staff attorneys and the private 

bar. In several programs, such as Wisconsin, the investigators required are 

established on a ratio of one investigator for every four trial staff attorneys. 

Under these circumstances, it would appear that the legislation's requirements 

would mandate a staff of ten investigators. 
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The proposed system will also require clerical support staff. Again 

drawing from the experience of other programs, a ratio of one $.ecretary to 
every three attorneys appears to be optimal. Such a formula would require a 

minimum of 14 clerical persons. An additional factor, however, must be 
considered. It must be assumed,' given the geographical considerations that 

must playa part in planning the program, that several small offices, with 
only one or two equivalent staff attorneys, would be created in the rural 

areas, perhaps to cover two, three, four or five counties. Since a law 
office cannot operate without clerical support and, assuming that the program 

will establish at least five such small offices, it is recommended that the 
program anticipate hiring 20 clerical personnel. 

Another important consideration is the amount of travel that will be 

required by the staff in th~ program. Many of the offices will serve largely 

rural areas of the state. Even if the policy decision to utilize part-time 

staff attorneys in rural areas is made, there will still most likely be a 

large degree of multi-county representation. The travel cost can therefore be 

significant. Most likely a requirement for being hired will be ownership of 

an automobile, and thus the attorneys must be reimbursed for the travel. 
In rural offices, it may be assumed that the staff attorneys will 

travel approximately 1000 miles per month.. At that rate, assuming reimburse­

ment at 17 cents per mile, the average staff attorney in rural offices will 

be reimbursed $2,040.per year. Since the staff serving the urban communities 

will most likely not travel as much, it is difficult to predict precisely the 

actual cost of travel. For the purposes of this report, it is assumed that 

12 full-time equivalent trial attorneys will serve the rural areas of the 

state, which vlould require reimbursement of aproximately $25,000. The remain­
ing 30 trial attorneys will each travel approximately 300 miles per month, 

which would add approximately $1<3,000 to the travel budget. In addition, 
meal reimbursement, lodging reimbursement and other forms of travel would 

bring the travel budget to an estimated $85,000 annually. 
Another area of expense is the rental of office space. It is unknown 

at this time what the average cost per square foot of office space is in West 

Virginia. Based on experience with other public defender programs, the rental 

cost should be approximately five percent of the total budget. In this 
program, it is anticipated that rental costs will be no more than $125,000 
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annually. This figure is without regard to the possibility of obtaining 

space in one or more locations in either state, county or local government 

buildings at little or no cost to the program. 

In initiating a public defender program, there will be a number of 
one time only costs, such as the purchase of office equipment, typewriters, 

xerox equipment, library materials, and the like. Again, it is most diffi­

cult to estimate the precise size of the start up costs, but in Wisconsin, 

for example, the 122 lawyer program received a $265,000 federal grant to 
purchase equipment, and added approximately $60,000 for library and other 

equipment. As the West Virginia program will require roughly one third the 

staff, it is reasonable to assume that $110,000 would cover the start up costs. 

The budget must also include expenses related to service needs. 

The need for expert witnesses in criminal cases is well established and is a 

costly item. Transcripts and subpeoena fees ca~ also be a significant cost. 

Roughly speaking, approximately five percent of the budget should be set aside 

for the cost of such services, which may be estimated at $125,000 in West 

Virginia. Operational experience L~ the program would be most helpful in 

determining the precise size of these expenses in future budgets. 

Finally, the program will require a small administrative staff to 

establish and develop tne program. This would include the chief public defender, 

a chief deputy defender, and an administrative officer to maintain day to day 

administrative operations. The role of these individuals, while primarily 

administrative will also include training and in major cases assistance in liti­

gation. In addition, the administrative staff should include a fiscal officer 

to maintain the private bar accounts, an administrative assistant and a secretary. 

In view of the above discussion, the projected budget is as follows: 
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Trial Divison and Appellate Staff Attorneys; 45 
at average annual salary of $19,000 •••••••••••• $ 855,000 
Trial Division Investigators; 10 
at an average annual salary of $12,000 ••••••. 
Clerical personnel; 20 at $8,000 each ..••••••••• 

State Public 'Defender • • • • 

Chief Deputy Public Defender. 

Administrative Officer. • • • • • • • • 
Administrative Support Staff .•••••••• 

Travel ,Expenses . • . • • • • . 

Rent and Utili ties. • • • .'. • 

One time only equipment costs . 

Transcript and Expert Witness Fees. 

Office operation costs (phone, postage, etc.) • 

Private Bar Fees. • • . . • . . . • . . •. 

Grand Total: 

120,000 

160,000 

35,000 
30,000 

20,000 

30,000 

85,000 

125,000 

110,0001 

125,000 

25,000 

674,650 

$2,394,650 

It i$ thus evident that absent the one-time only start-up costs, the program 

could operate on an annual appropriation of less than $2.3 million. 

4.4 Phase-in of the Program and Budget 

The development of a statewide public defender program requires 
careful planning, substantial recruitment and administrative groundwork prior 

to implementation. There are no doubt a number of ways to implement the 

program that should be considered. Hotvever, inasmuch as West Virginia 
maintains a system of annual appropriations, it would appear that the best 
method for developing the statewide public defender program would be to phase 

in the system over a twel ve·-month period. We would recommend the continuance 

of the present system of private bar assignments for six months, after which 

the public defender program would assume the full responsibilities for the 
new program. Flexibility should be provided to permit implementation to 

occur throughout the entire twelve-month period, but for budgetary purposes, 

we assume the old program to be in place for the first six months and the new 

program for the last six months. 

1A fraction of these one-time only equipment costs may be incorporated in 
future years as a maintenance and library improvement cost. 
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During the ilphase-in" period, the public defender board will have to 

be extremely active in developing policy for the program. It should also 

choose a public defender as quickly as possible, so that he or she can begin 
developing the program. Great emphasis must be placed upon the selection of 

the chief public defender. The chief defender should have previous experience 
on both the legal and administrative levels. The chief defender must be a 

highly motivated individual who will establish realistic goals for the program 

and the person must have the respect of the three branches of government as 

well as the public at large and the client community. As the early days of 
the program will establish the credibility of the program, the importance of 

the position of chief public defender cannot be emphasized strongly enough. 
During the start-up, it would also be very important to develop 

the capability to administer the assigned counsel system, and to further 

develop the overall program so that it can become a resource center for the 

bench and bar in the area of criminal law. Through the establishment of a 
centralized appellate division, research assistance to the private bar could 

be made available. Procedures could also be established to begin planning 
an extensive and well thought out training program for lawyer staff and the 

private bar. . Finally, the public defender and the public defender board 

could use the available time to develop program policies relevant to the 

practice of criminal law in West Virginia. 

To accomplish a smooth phase-in and to a11moJ' time for these recom­

mendations to be implemented, the present system of compensating private 
counsel for assigned cases would have to be continued for the first six 

months based upon the assumption that the annual level of private bar funding 

may well reach the $2 million level by July 1, 1980. The expenses for the 

public defender program would likewise be basically one-half year, with the 

exception of the chief defender, the chief deputy, the administrative assis­

tant, and secretary salaries, as well as the one time only start-up costs. 
As a result, the following budget may be established. 
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p ,., Continuation of present private bar assign­
ment system for six months • • • • • • 

Core staff salaries for six months . • • • • • 
Funds for travel, telephone, posta~e, office 
rent, etc. during phase-in period (six months) • 
One time only equipment costs •••••.••••. 

One half year public defender budget 

• $1,000,000 

50,000 

92,325 
110,000 

(Excluding one time only equipment costs) ••••••• 1,142,325 

$2,394,650 Grand Total 

Clearly, initiation of a new statewide public defender program will 

not be an easy task. However, if the phase-in process can begin on July 1, 

1980, the statewide public defender system could be in place by January 1, 

1981. The core staff would of necessity have to be a highly motivated one, 
but it is clear from the experience of other programs that a few dedicated 

people can accomplish the task of developing the pr'ogram wi thin a year. The 

key to development of a viable public defender system in West Virginia, 

however, is the timely passage of the proposed legislation creating the 

program and the immediate selection of the most qualified public defender 
(_'f available. 
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5.0 CONCLUSION 

In this report we have discussed the judicial and assigned counsel 

systems in the state of West Virginia and presented the best available data 

to document the actual cost,s currently incurred by West Virginia in its 

attempt to provide legal representation to indigent defendants in criminal 

cases. Based on the data and insights provided by several members of the 

West Virginia Bar, the State Court Administrator's Office and the State 

Auditor's Office we have also assessed the potential benefits and costs of 

the proposed statewide public defender system. As noted throughout, we were 

constrained by limited data. However, wherever possible we sought to detail 

and substantiate the assumptions on which our projections were based. With 

the the assistance of the Deputy State Public Defender for the State of Wiscon­

sin and the Deputy General Counsel of the Massachusetts Def~nders Committee, 

we were able to test our assumptions against the practical experience of two 

established statewide public defender systems. We have portrayed the current 

system as accurately as possible in the time available and we have projected 

a viable budget for' the proposed system, however, the precision of our projec­

tion must necessarily be determined after implementation of the new system. 
The following conclusions are based on the material covered in the 

preceding sections: 

• The development of a statewide public defender system has 
been under consideration for seven years in West Virginia. 
For many the need for such a system has been clear since 
1973 when the first attempt was made to introduce legisla­
tion. Now that the costs of the ad hoc assigned counsel 
approach have dramatically increased, there is renewed 
support for the centralized public defender system proposed 
in the current legislation. 

• Although the present assigned counsel system imposes legis­
lative constraints regarding billing for fees and expenses, 
the practice varies from county to county with some ,judges 
refusing to allow fees in excess of the $1,000 limit atld 
others imposing no ceiling at all. 

• The current system suffers in varying degrees from failure 
to secure assigned counsel, slow reimbursement for attorney 
fees, little attempt to test for client eligibility or 
ability to make partial payment, and a high rate of waivers 
of counsel by indigent defendants. 

• The actual costs of the current assigned counsel system is 
approximately $2 million. 

44 



i c 

I 
" 

I 
I 
'I 
I 
I 
I 
I 
I 
I 
I 
'I 
I 
I 
I 
I. 
I 
'I 

I, 

II 

I 

• The proposed legislation provides for a full-time public 
defender and staff to administer and provide the state­
wide delivery of legal representation to indigent defend­
ants. The bill envisions a mixed system involving the 
private bar and full-time and part-time public defenders. 

• The anticipated benefits of the proposed system include 
improved management (e.g., centralized administration, 
controlled costs, accountability, etc.); improved services 
(e.g., better quality representation, training and supervi­
sion, investigative support services, etc.); and other 
improvements such as increased independence from the 
judiciary, and reduction in judicial workload, etc. 

• The prOjected cost for' the proposed system is $2,394,650 
which includes $110,000 for one time only equipment costs. 
Although the projection is more than estimated costs for 
1979, the fee scale currently used is likely to increase 
dramatically thereby making the current system more 
expensive than the proposed system. 

• The proposed system should be phased in during the first 
12 months. The cost for this period will equal the cost 
of a fully operational system and the process will guard 
against a reduction in service. 

Within the limitations of our resources, we are prepared to provide 
further technical assistance should the bill be favorably acted upon by the 
West Virginia legislature. 
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I 2 

I 
3 

4 

I 5 

6 

'I 7 

I 8 

I 9 

I 10 A BILL to amend chapter twenty-nine of the code of West Virginia r 

I 
11 

12 

one thousand nine hundred thirty-one, as amended, by adding 

thereto a new article, designated article t~'enty-one, relating 

I 13 to the creation of an office of the public defender; declaring 

I 
14 

15 

certain policies and findings and making certain definitions 

with respect thereto; providing for funding thereof; providing 

I 16 for the representation of eligible persons; establishing the 

17 

I 18 

public defender board, its appointment, powers and duties; 

establishing the method for appointment of the public defender; 

I 19 establishing the powers and duties of the public defender; pro-

20 vi ding for panel attorneys; establishing certain standards for 

I 21 eligibility to receive the rights and benefits created hereby; 

I 22 providing for the compensation of the public defender and his 

23 deputies, assistants and investigative and clerical staff; 

I 24 making it a crime to make false statements regarding eligibility 

I: 
I 



I 
- , 

I 1 for the benefits conferred hereby and providing a penalty with 

,I 2 

3 

respect theretoj and providing for the interpretation of this 

article. 

I 4 Be it enacted by the Legislature of Hest Virginia: 

I 
5 

. 
6 

That chapter twenty-nine of the code of \<lest Virginia, one 
. 

thousand nine hundred thirty-one, as amended, be amended by 

I 7 adding thereto a new article, designated article twenty-one, to 

8 

I 9 

read as follows: 

ARTICLE 21. PUBLIC DEFENDER. 

I 10 29-21-1 statement of legislative findings and policy. 

11 

I 12 

In order that needy persons who have been charged with the 

commission of serious crimes against this state, or who have 

I 13 been convicted of such crimes, or who are subject to a CQurt 

14 with jurisdiction over juveniles, be afforded the rights and 

I 15 privileges guaranteed to them by the constitution of the United 

I 16 Stat~s of America and the constitution of the state of West 

17 Virginia, it is necessary and in the public interest to estab-

I 18 lish the office of public defender to counsel and represent 

I 
19 

20 

such needy persons. 

29-21-2. Definitions. 

I 21 For the purpose of this article: 

I 
22 

23 

"Detain" means to have in custody or otherwise significantly 

deprive of freedom of action; 

I 24 "Expenses" includes the expenses of investigation, other 

I 
I 



preparation and trial expenses and the cost of transcripts of 
, . 

testimony, not othenlise provided a't public expense; 

"Needy person" meahs any person, whether juvenile or 

adult, who at the time his need is determined is unable to 

pay the other necessary expenses of representation without 

undue hardship; 

"Serious crime" means: 

(a) A felony; 

(b) A misdemeanor or offense, the penalty for which in-

volves the possibility of confinement or a fine of more than 

five hundred dollars, or any other offense in which, in the 

opinion of the court, either the complexity of the matter, or 

the youth, inexperience; or mental capacity of the accused, may 

require representation of the accused by an attorney; and 

(c) An act which except for the age of the person in-

vol v,ed, \'iould otherwise be a serious crimeo; 

(d) Any other charge, including revocation of probation 

or parole, which involves the possibility of confinement in a 

penal institution. 

The term "serious crime" shall not include an alleged 

violation which is exclusively a violation of municipal 

ordinance. 

29-21-3. Creation of office; appointment of public defender 

and staff; qualifications; compensation. 
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8 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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There is hereby created the office of public defender. The 

office shall be controlled and supervised by the public defender, 

who shall be appoin't::ed by the public defender board. Whenever 

there exists a vacancy in that office, the public defender board 

shall forthwith appoint the public defender. The public defender 

shall be a lawyer, licensed to practice law in this state, and 

experienced in the practice of criminal law. He shall not engage 

in the private practice of law during his service as public defen­

der. He shall be appointed for a term of six years and, thereafter, 

until his successor is appointed. He may succeed himself. He 

may be removed by the public defender board, but during his term 

may be removed only for incompetency, neglect of duty, gross 

immorality or malfeasance in office. The salary of the public 

defender shall be thirty-five thousand dollars annually. Terms 

of the public defender shall commence on the twenty-first day of 

January. The public defender shall employ, wi thin the ,appropria­

tion made for the operation of his office, such deputy and assis­

tant public defend~rs as are necessary to provide representation 

for needy persons as required of him by this article and fix 

their duties and compensation. Deputy and assistant public 

defender shall be lawyers licensed to practice in this state, 

shall serve at the pleasure of the public defender and shall 

not, during their service as public defende~s, engage in the 

private practice of criminal law. The public defender shall 
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'I 1 also employ, within the appropriation made for the operation 

I 2 of his office, such investigators, 'secretaries, stenographers, 

3 legal assistants, clerks and other pe~sonnel as shall be neces-,I 
4 sary to assist him and the deputy and· assistant public defenders 

I 5 in the performance of their duties and ;;ix their compensation. 

6 In their capacities as public defenders, the public defender 

I 7 and his assistants will recieve the same immunity fr'om personal 

I 
8 

9 

liability that is accorded to prosecuting attorneys. 

29-21-4. Public defender board. 

I 10 Ther~ is hereby created a ~Public Def~nder Board rt which 

I 
11 

12 

shall be composed of three members, of whom two shall cOfiQ~it~te 

a quoruh~ for all business. Two of the members shall be lawyers, 

I 13 engaged in the practice of law in West Virginia, and all three 

14 

I 1.5 

of the members may not be of. the same political party. The mem-

bers of the public defender board shall serve for terms of four 

I 16 ,year,s, except that of the first three members of the board, one 

17 shall have a term expiring the 'twentieth day of January, one 

I 18 thousand nine hundred eighty-two; and two shall have terms ex-
/. 

I 19/f 
j/ 

:(,:0 
,';1 

priing the twentieth day of January, one thousand nine hundred 

eighty-four. The members of the board shall be appointed by the 

I .,;/ 

21 governor, with the advice and consent of the Senate, each from 

I 22 a separate list of three nominees submitted to the governor. 

23 One nominee on each list shall be provided by the board ,of 

I 24 governor~ of The West Virginia State Bar, one by the president 

I 
I'; 

I,,',' 
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11 
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13 

14 

15 

16 

17 

18 
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of the Senate of West Virginia and one by the speaker of t~~ 

House of Delegates of West Virginia'. Any vacancy occurring 

on the board during the term of a member shall be filled by 

the governor for. the rE;!mainder .of the unexpired term. The 

members of the board shall annually designate a chariman, who 

shall preside over meetings and represent the board during his 

tenure as chairman. 

The board shall hold meetings at such times and places as 

are designated by the chairman. It shall be the duty of the 

board to appoint a public defender and promptly fill vacancies 

as they occur; to study and observe generally the operations of 

the office of the public defender; to review and approve, modify 

or disapprove the actions of the public defender in establishing 

regions; in employing and terminating the employment of personnel 

and setting their salaries; in selecting and supervising panels 

of attorneys and establishing fee schedules for panel attorneys; 

in expending funds; and in making contracts as described in 

section fourteen of this article; in providing representation 

under a plan of a United States district court as provided in 

section fifteen of this article; and to report yearly to the 

governor on the operation of the office of the public defender. 

All actions of the public defender subject to review by the 

public defender board shall be effective until disapproved 

or modified by the public defender board. The public defender 



board may adopt and promulgate such rules and r~gulations as 

may be deemed necessary to fulfill its obligations. 

The members of the public defender board shall serve with­

out compensatio~ except that they shall be reimbursed out of 

the fund created by section five of this article for all neces­

sary expenses, including travel, actually incurred in the per­

formance of their duties. 

29-21-5. Public defender - General duties and powers. 

The public defender: 

(a) Shall administer, control and coordinate the providing 

of services under this article and be responsible for the overall 

supervision of all peFsonnel; 

(b) Shall supervise the training of deputy and assistant 

public defenders and other personnel and establish such training 

progrw~s as shall be appropriate; 

. (c) Shall obtain such funds as may become. available from 

government grants or other lawful source; 

(d) Shall keep ~ecords and statistical data with respect 

to the providing of services under this article and submit such 

reports as may be required by the public defender board; 

(e) May establish programs to utilize law students and 

the facilities of accredited law schools in the rendering of 

services under this article; 

(f) Shall endeavor by research and consultation to improve 
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the administration of criminal justice and the operation of the 

office of the public defender; 

(g) Shall submit an annual report to the public defender 

boar~ with recommendations for appropriations. 

29-21-6. Funding of office. 

All salaries and expenses incurred under this article shall 

be paid from a special fund in the state treasurey, to be known 

as the "Office of Public Defender Fund", in accordance with 

appropriations by the Legislature. The public defender shall 

have the right to draw in a manner prescribed by the West Vir­

ginia code against the money placed in said special fund for 

the use and benefit of his office such amounts as are necessary 

to fulfill his obligations under this article. 

29-21-7. Location of offices. 

The office of the public defender shall be at the seat of 

the %tate government. The public defender shall establish 

regional offices at convenient locations throughout the state, 

and assign such of his staff to them as necessary and convenient 

to perform his duties in that region. 

29-21-8. Right to representation; stages at which represen­

tation available. 

A needy person who is being detained by a law-enforcement 

officer, or who is under formal charge of having committed, or 

is being detained under a conviction of, a serious crime, is 



I 
I 1 entitled to be represented by the public defender or one of 

I 
2 

3 

his deputies or assistants or panel'attorneys and to be pro-

vided, by the office of the public defender, with the necessary 

I 4 services or representation, including investigation and other 

5 

I 6 

preparation. The counsel, representation, services and faci-
. 

lities, and the cost and expense thereof, shall be provided to 

I 7 such needy persons by the office of public defender at all stages 

8 of the proceedings through sentencing. Following the sentencing 

I 9 of any needy person represented pursuant to this article, the 

I 10 public defender may take any direct, collateral, or post-conviction 

11 appeals to state or federal courts which he considers to be meri-

I 12 torious and in the interest of justice, and shall file a notice 

I 13 of appeal and proceed with one direct appeal to the Supreme Court 

14 of Appeals of West Virginia, upon a timely request after senten-

I 15 cing from any such convicted needy person, subject to the public 

I 
16 

17 

defender's right to apply to the court to withdraw from represen-

tation in any appeal which he deems to be frivolous. 

I 18 The right of a needy person to a benefit conferred by this 

I 
19 

20 

section is not affected by his having provided a similar benefit 

at his own expense, or by his having waived it, at an earlier 

I 21 stage. 

22 29-21-9. Notice; representation provided; waiver. 

I 23 If a person who is being detained by a law-enforcement 

I 24 officer, or who is under formal charge of having committed, or 

I 
I 
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is being det~ined under conviction of, a serious crime, or 

who is subject to possible incarceration in a public or private 

institution pursuant to a j~dicial commitment order, and main­

tains he cannot afford to employ counsel, is not represented by 

counsel under conditions in which the right to representation is 

granted to such person by law, the detaining officer concerned 

or the court having jurisdiction of such'person, as the case may 

be, shall clearly inform him of the r~ght of a needy person to 

be represented by the office of public d~fender at public ex­

pense, and notify the appropriate office of the public defender 

that the person so detained or charged, as the case may be, is 

not represented by counsel. Upon notification that a person is 

not represented, and maintains he cannot afford to employ counsel, 

the office of public defender shall rep-resent him until a deter­

mination can be made regarding his eligibility as a needy person 

under this article. The office of public defender shall ascertain 

the financial status of such persons as soon after beginning rep­

resentation as it may conveniently do so. Any person entitled 

to represenation under this article may intelligently waive his 

right to ~epresentation. The waiver may be for all or any part 

of the proceedings. 

29-21-10. Determination of need; certified staten~nts; 

penalties for false statements. 

The determination of whether a person is needy as defined 
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in this article shall pe deferred until his first appearance in 

a court of record or in an action for reimbursement as herein­

after provided, whichever occurs first. Thereafter, the court 

before whom such person appears at any stage of the proceedings 

. against him shall determine, or cause to be determined, whether 

he is a needy person. In determining \.,hether a person is a 

needy person, the court concerned shall consider such factors 

as his income, property owned, outstanding obligations and the 

number and ag.es of his dependents, and t~e court may consider 

such other factors as it deems material to the question. Release 

on bail does not necessarily prevent one from being a needy per­

son. In each case, the person involved shall certify in writing 

to be made part of the record such material factors relating to 

his ability to pay as the court prescribes. 

To the extent that a person is able to pay for the counsel, 

services, facilities and represenation provided for in this 

article, without undue hardship to such person or his dependents, 

the court having jurisdiction over him may order that he make 

such payment. Of such person shall willfully give false infor'­

mation .to the court with respect to his financial position, he 

shall be guilty of a misdemeanor, and upon conviction thereof, 

shall be fines not more than five hundred dollars, or imprisoned 

in the county jail not less than three months nor more than one 

year, or both fined and imprisoned. Before making such deter-



I 
I 1 mination of need the court shall advise the person of the 

I 
2 

3 

penalties for giving false information and the possibility 

of a suit for recoupment under section sixteen of this article. 

I 4 .29-21-11. Establishment of appellate division. 

5 

I 6 

The public defender shall establish within the office an 

appellate division which shall be located at the seat of the 

I 7 state government and whic~ shall provide the representation, 

a 

I 9 

with the assistance of trial counsel where appropriate, for 

appeals and post-convictions remedies au~horized by this 

I 10 article. 

11 29-21-12. Panel atto~neyi. 

I 12 
. . 

The public defender shall establish and maintain one or 

I 13 more panels of private attorneys-at-law who shall be available 

14 to serve as counsel for needy persons eligible for services 

I 15 under this article. The public defender shall appoint one or 

I 
16 

17 

mor~ panel attorneys to represent a needy person eligible for 

services under this article in any case which requires some 

I 18 special skill or experience not abailable among staff attorneys, 

I 
19 

20 

or whenever necessary to meet'caseload demands, or in situations 

as may be appropriate. The primary duty of all attorneys ren-

I 21 dering services under this article shall be to the individual 

I 
22 

23 

defendant, with like effect and to the same purpose as though 

privately engaged by the needy person and without regard to the 

I 24 use of public funds to provide the service. The public defender 

I 
I 

, 



I 
I 1 shall supervise the rendering of services by panel attorneys 

I 
2 

3 

and shall compensate panel attorneys for services rendered and 

expenses incurred in accordance with f~e sche4ules established 

I 4 from time to time by the public defender. Compensation shall 

5 

I 6 

be from the fund established pursuant to section six of this 

article. Any attorney seeking compensation for legal fees or 

"I 7 expenses disapproved by the public defender or in excess of 

8 

I 9 

those authorized for payment may seek review of the actions o~ 

the public defender by petitioning the public defender board . 
I 10 within thirty days of the date of the decision of the public 

11 defender. The public defender shall provide such assistance 

I 12 or advice to panel attorneys as may be appropriate. 

I 13 29-21-13. Substitute attorneys. 

14 At any stage the court may for good cause shown appoint 

I 15 one or more substitute attorneys to replace any attorney pro-

I 
16 

17 

viding representation pursuant to this article. The substitute 

attorney shall have the same duties with respect to the needy 

I 18 persons as the attorney whom he replaces. Comp~nsation for 

I 
19 

20 

any such substitute attorney shall be from the funds appropriated 

for the office of the public defender and shall be in accordance 

I 21 with the fee schedule maintaineq by the public defender for 

I 
22 

23 

payment to panel attorneys and shall be approved by the court 

making the appointment. 

I 24 29-21-14. Authority to contract. 

I 
II 
~ 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

The public defender is authorized to enteF into contracts 

with public or private nonprofit or'g~nizations to provide any 

of the s~rvices to which needy persons are entitled under this 

article. Any such contract shall be terminable by ~ither party 

by giving at least six months notice of intention to do so. 

Services rendered under any such contract shall be under the 

general supervision of the public defender. 

29-21-15. Federal courts. 

This article applies only to repres~ntation in or with 

respect to the courts of this state. It does not prohibit the 

office of public defender from representing a needy person in 

r 

a federal court of the united States, if: 

(a) The matter arises out of or is related to an action 

pending or recently pending in a court of criminal or juvenile 

jurisdiction of the state; or 

. (b) Representation is under a plan of the united states 

District Court such as permitted by the Criminal Justice Act 

of 1964 or like federal statute, and the public defender concludes 

that payment to his office is sufficient for services rendered. 

29-21-16. Action to recover for services provided by 

public defender. 

The prosecuting attorney of any county in which a person 

receives any benefits provided for by this article shall attempt 

to recover payment or reimbursement, whichever is appropriate, 
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from anypersdn receiving a~y such benefit (a) to which he was 

not entitled, or (b) with respect to which he was not a needy 

person when he received same, or (c) with respect to which he 

has failed,to make the certification required by ~ section~ 

and for which he, upon demand, refuses to payor reimburse. 
. 

Any such action shall be'brought within five years excluding 

time during which the person was imprisoned after the date on 

which the last of such benefits was received. The prosecuting 

attorney may likewise recover payment or reimbursement, which-
I 

ever is appropriate, from any person, other than one described 

in the first sentence of this section who has received any 

benefits provided by this article and who, on the date on which 

the action is brought, is able to ~y or reimburse for such 
, 

benefits according to the standards set out in section ten of 

this argicle. Any such action shall be brought within three 

years after the date on which the last of such benefits was 

received. 

Any amount paid or recovered under this section shall be 

paid into the fund created by section six of this article. 

29-21-17. Additional fees forbidden. 

A person who represents a needy person under this chapter 

may not receive any fee for his services in addition to that 

. provided under t.his chapter. 

29-21-18. Interpretation. 



I 
I 1 Nothing in this article shall be interpreted to exclude any 

. 1 2 

3 

protection or sanction that the law otherwise provides. Nothing . 

in this article shall be interpreted to affect the rules governing 

I 4 the admissibility of evidence. This article shall not be inter-

" 5 

I 6 

preted to repeal the provtsions of article eleven, chapter fifty-
. 

one)or section one, article three, chapter sixty-two of this 

I 7 code, which shall remain in full force and effect for the pro-

8 

I 9 

vision of services not available under this article. P~ovided, 

that when services are available under this article, they shall 

I 10 be provided hereunder. 

11 

I 12 

29-21-19. Severability. 

The provisions of this article are severable, and if any 

I 13 provision, sentence, clause, section or part thereof is held 

14 invalid or unconstitutional, such invalidity or unconstitution-

I 15 ality shall not affect or impair any of the remaining provisions, 

I 16 sentences, clauses, sections or parts of this article or their 

17 application to other persons or circumstances. 

I 18 
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