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(C) BY LINDA R. SINGER, ESQ.

THE GROWTH OF NONJUDIOTAL DISPUTE RESOLUTION: SPEQULATIONS ON THE
HFFECIS ON JUSTICE FOR THE POOR AND ON THE ROLE OF LEGAL SERVICES

(By Linda R. Singer*)
INTRODUCTION

Non-judicial methods of resolving disputes have come into their own. Hn-
dorsed by the Chief Justice of the United States Supreme Court and by the
Attorney General of the United States, discussed at national bar-sponsored con-
ferences and supported with federal, local and private funds, non-judicial forums

have begun to proliferate throughout the country. Legislation to tfoster the-

development of non-judicial remedies, or occasionally, to require them as a pre-
condition - of litigation, has been introduced in Congress and a few state
legislatures. ‘

In this context, this paper has two purposes: to provide a basic level of
information and analysis concerning the relevance of alternative methods of
handling disputes to the achievement of justice for the poor; and to stimulate
debate concerning the benefits and drawbacks of non-judicial dispute resolution
among members of the legal services community, Such a debate is extremely
important: the fate of different forms of dispute resolution could have a sig-
nificant effect on the allocation of resources within legal services as well as on
the activities of individual lawyers.

The author approaches this discussion from the perspective of an active par-
ticipant in the development of non-judicial remedies in community and institu-
tional settings. At the same time, she is a practicing attorney who is involved in
the enforcement of constitutional and statutory rights on behalf of individual,
often poor, clients. The questions raised and tentative conclusions offered are based
on that experience, as well as on thé observations of the few legal scholars who
have written about the subject. Empirical data are scarce and incomplete; one
early and obvious conclusion is that much more study is needed.

II. EMERGING MODELS FOR PROCESSING DISPUTES

Several approaches to resolving disputes short of litigation are in the process
of evolving in the United States and other countries,® These approaches, virtually
all of them less than ten years old, vary in the types of disputes handled (whether
they .are traditionally dubbed ‘“civil” or “criminal;” whether they involve prop-
erty or interpersonal relationships); the identity of the parties (whether they are
individuals or organizations; strangers, neighbors or relatives), the techniques
employed and the enforceability of the results. Common to all the models, how-
ever, is the use of processes that are more flexible and less formal than those
associated with litigation and a greater emphasis on accommodation between the
parties than on a definitive adjudication of their rights and liabilities.

A. Techniques of resolution

The two principal technigques employed in the various models are mediation, in
which an impartial third party, who has no power to dictate a solution, attempts
to assist the parties to a dispute in arriving at a mutually satisfactory resolution ;
and arbitration, in which the third party is given the power to impose a binding
resolution. Variations include conciliation, a term used to describe the efforts of

*Linda. R. Singer recelved a B.A. from Radcliffe College in 1963 and a J.D. from the
George Washington Unlversity Law School in 1968, She is the Director of the Center for
Community Justice and a Fellow at the Research Institute on Legal Assistance of the Legal
Services Corporation and has long been Involved in the development of alternative remedies.
The views expressed dre those of the author and do not necessarily represent the views of
the Legal Services Corporation or the Research Institute.

1B.g., 5.423, H.2863, H.3719 (96th Cong. 1st Sess., 1979); 8.957 (95th Cong. 2nd
Sess,, 1978) ; Assem. Bill No, 2763 (introduced by Assemblyman Fazio, California Legisia-
ture, 1977-78 regular session) ; S.4012 (introducced by Senator Ornstein, New York Legisla-
ture, 1979) ; see Dispute Resolution Act, Hearings Befove the House Judiciary Subcommit-
tee on_ courts, Civil Liberties, and the Administration of Justice (95th Cong. 2d Sess.,
July 27, Aue, 2, 1978),

2 See generally B, J. Johnson, V. Kantor and B, Schwartz, Outside the Courts: A Survey
of Diversion Alternatives in Civil Cases (1977) ; Ford Foundation, Mediating Social Con-
fliet (1978). For a broader historical and cultural perspective, see L. Nader (ed.), Law in
Culture and_ Society (1969); R. Danzlg, ‘“Toward the Creation of a Complementarvy
Decentralized System cof Criminal Justice,”” 2¢ Stanford Law Review 1 (1978).
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an intermediary to facilitate communication between disputing parties without
becoming actively involved in settlement efforts ; fact-finding, a non-binding deter-
mination of the facts underlying a controversy; and mediation/arbitration, a
newly coined term that denotes the activities of a third party who first attempts
to mediate, then, if unsuccessful, proceeds to decide the merits of a dispute.® A
few of these definitions overlap; in addition, some of the techniques can be com-
bined or used sequentially in the same model or even in the same dispute.

B. Applications of nonjudicial techniques

1. Community disputes—Mediation of disputes involving large numbers of peo-
ple ana broad social issues was first tried in the 1960's, in response to increas-
ingly divisive community conflicts. A growing group of “community mediators”
has augmented efforts of federal mediators employed by the Community Rela-
tions Service of the Justice Department, which has been active in this regard
since 1964. Both public and private mediators have had dramatic success in re-
solving multi-party conflicts over diverse subjects including access to a limited
number of publicly funded housing units by members of competing ethnic groups;
Indian claims to land and fishing rights; and developers’ plans to build dams or
highways over the objections of environmental groups, The techniques of peaceful

confliet resolution honed in such highly visible arenas soon appeared useful in
other contexts.

2, Dispute centers—Building on the techniqués of veaceful conflict resolution

that were developed in community disputes, tribunals known as “community dis-
pute centers” or, more recently, “neighborhood justice centers'” have been orga-
nized to resolve conflicts between individuals. This model recently has received
a great deal of official encouragement and has proliferated rapidly.

Major characteristics of individual community dispute centers may vary sub-
stantially. Centers may be sponsored by state or local courts, prosecutors’ offices
or independent government agencies; by established private organizations, such
as bar associatious; or by ad hoc neighborhood grouys. They may be operated
by lawyers and social workers or by community residents of all occupations.
They may be located in a courthouse, a bank building #» a store front. Criteria
for accepting disputes also vary. Virtually all centeyy handle cases involving
minor “criminal” conduct, whether or not a charge actually has been filed. Most
also accept “civil” cases involving no such conduct; often, in instances of ongoing
relationships between the parties, these distinetions are blvirred,

3. Imstitutional grievance procedures.—Already accustomed to participating in
grievance procedures negotiated with their unionized employees, large govern-
mental and private organizations have begun to provide procedures based on
some of the same principles for their non-unionized employees and, most sig-
nificantly, for their clients. A small but growing number of prisons, high schools,
universities and hospitals have adopted procedures for responding to clients’
complaints. Some of these procedures have done little more than formalize the
processes used by various agency officials to respond to complaints unilaterally ;
others involve the clients themselves and/or outside neutrals in significant roles
as fact-finders, mediators or joint decision-makers,

4. Oonsumer conciliation.—Consumer complaint offices, media action lines, state
and local government ombudsmen and private trade associations deal with a
large volume of complaints regarding the quality of goods and services, credit
terms and various forms of bureaucratic red tape. The complaint-handling orga-
nizations may simply facilitate communication between the parties in cases in
which complainants have been unable to get a response. Or they may actively in-
vestigate complaints and, if they consider them justified, attempt to persuade
the respondents to settle. Some of these organizations keep records of companies
frequently complained about or found to be at fault; some publicize what they
consider egregious cases.

Consumer complaint organizations generally do not conduct any sort of hear-
ing; indeed, the disputants rarely meet face-to-face. These agencies are attractive
to many consumers because they are simple to use and because they sometimes
are willing to represent the interests of complainants to large organizations, How-
ever, they have been criticized as ineffectual and incapable of compensating for

the ineffective bargaining position of the individual who confronts large corpora-
tions or government bureaucracies.!

3 See D. McGillis and J. Mullen, Nelghborhood Justice Centers: An Analysis of Potential
Mo‘del 10-25 (1977)

See L. Nader, "D'isputlng Without the Force of Law,"” 88 Yale Law Journal 998 (1979).
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5. Government-sponsored mediatqﬁon.-—Fquyal and 100511'gover.mclll‘ex;?i &‘glexzcii&sl
hav.;e peen assigned increasing respons_ib.lhttlesoff%zg2;}3{)15311%5mI nwresponse to
ig) i ivate employers or recipients 2 . In res )
;%i\t»?nggggggo?swof unrelsolved comlélaintT, 1a fe:)‘;n%xlngil:icti:fv;ltlheox??ggﬁgﬁnfﬁgg

i iat initi L1 ng c )
with mediation as an initial method 0 resolv 2 compIins vt 16 Some-

i orcement, The parties’ participation in ‘
itiilxlx(liélsl%'.(ﬁl&?ltglll'fr, sonmetbimes manilatory. Ilg Sp%lg% f-lf-el;ﬁlest’htgfs m;%%;i&glisiga;ggq

by employees who have enforcemen ; in others,
gx‘t;ed};frompen%orcement and conducted by outside mediators. tained clauses

6. Copsumer arbitlration.-—-(“}omm%xi-gialticon‘trac?:elgélg ilzll?ﬁ’u% (ec(;.)lﬁr%ach Clonses
committing both sides to binding arbitration in e of & el b reans, and

i odel, some trade assocmtloqs, .such as Be ] LU 1
:)l;%fgsl;{iso:&ldgrbups, such as bztu' li)liSS((i).CIathl:ﬁ,t 1};%22)6111)35?1111553 tl(;:q‘l‘l'lilt% f:léilsluggig.
bers to precominit themselves to bin ing a1.1 on of Qietes N eontrcts Fes

[ ‘s’ use of arbitration is voluntary; occasl Y, , con
?l?:f)lllllll'lc%;se cs>f goods and services may specity arbitration as the only remedy for
i ither party. .
a ‘%?aégeﬁ.lﬁﬁlﬁgw% emmtrgtion‘-——Bgyox_ld.lsuch plggl?gga[illgrl'{tlllllg:eﬁ?gtﬁl’xv%]grcolgilxlxlg
number of courts require that certain civil cases, : e Involving eo s
i y 1 claims court and a higher
for damages between the ceiling 1'501 sma s b and & e orneys.
ubmitted to arbitration by court-spon 'p : 0
%%cti%i%}%ogg ’sll)xilf Iljanels are binding ubnhtass eéltheroggggéde:\?ﬁgllfeefwige pl(;llilllﬂ igos

. Trials de novo are permitted but not enc ; : S
‘slgx%i%}m%sngre imposed if the party who appcgalgsz3 does not improve on the arbi

ators’ ' specified amount or percentage. ' ‘ )
t”}f‘?ﬁ: i%“{ﬁledog{yanigdel that diverts all of its cases from cour t é}fte}wcg?&ﬁ;ngg
have been filed. It is also the only mpdel that requu-e‘s all parties

arbitrabion as a precondition of obtaining access to court.

III, DIVERGENT OBJECTIVES OF ALTERNATIVE FORUMS

i hare the same objectives.
‘mers of the legal system do not necqssanly share ne obje ]
E\}z,elf%:ggés“?hb seek gthe same lg%al may dtlg’eri tcgggg;;g;liezégspsxﬁ);1;10tb;u‘ltei%%_
i ' ievi en
strategles Lon o roter Bt S hix ongeani al holicies or institutions are to be
late the frame of reference wvithin which legal p es 0 A T I Vo
i i g ymer ment, for example, lric i
evaluated. In discussing the consumer move nt, mple, Thrle Biona dis-
i N i eculation, criminal law eniorc
tinguishes among the functions of regu , o ! e antive
‘ trates that the approach chosen
pute seitlement and demonstral : s b e atopted :
i the conceptual frame oi re: :
legal problems will depend on { ual f e of Teforen e o perceive the
is on regulatory or preventl\je aw may ¢ >
pl'gﬁiezillglslagriginatin&é in widespread business pmctxces.and tlc;l ‘gdé gggxt-gefrilelgt
making and adm‘111‘1':.*t1'ativt(;1 su‘pe%\{ismlill.s '(’é\;i fﬁéee:;;lp&u;%l‘sroggte O cetion
may lead one be D omont of “e}nl 's against fraud, deceptive advertising,
of criminals and enforcement of civil laws ag . ) e e adver S end
i hasis on dispute settlement W
and anfair buginess practices. An emp. on e | e O s to
ive y Ik of bargaining power and lack :
one to perceive the problem a8 lac ’ _ wer and S s
¢ mpr: ents in the delivery of lawy
legal forums and to advocate improvem dellvery of MNyons B orums
Y dvocates and advisers, the € .
D ey con}ml}mty o the reform of small claims court. . . .
for arbitration and mediation, and the re all ar istated
-judi \ 1so have different, sometimes
The supporters of non judicial for ugnsf a ent, sometimes B le,
j ici N ormal dispute resolution, my
objectives. Judicial endorsement of in gl : olution, tor e ducing
X p e courts more efficle \ ]
frequently proceeds from the desire to nc%a xe le con Bt D e en
X p of community GISp
caseloads, costs and delays. Government spon community QR
i thesis that the centers are 1a
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confrontations. In this regard, supporters of mediation frequently cite its superi-
ority to formal adjudication in addressing the “root causes,” as opposed to the
most recent symptoms, of ongoing conflicts. o

On the other hand, the achievement of a fourth objective, the use of the legal
system to further social, economic and political conceptions of equal justice, some-
times may result in the escalation of conflict, For the past generation, legal efforts
to achieve equal justice have concentrated on litigation, frequently by means of
class actions. Recently, some scholars and practitioners have begun to question
such heavy reliance on the courts to enforce rights and deter unfair practices;
they advocate a variety of forums and procedures to redress the grievances of
members of underrepresented constituencies, ranging from prisoners to con-
sumers. Such advocates are sometimes vocal supporters of non-judicial forums.

Many advocates of non-judicial dispute resolution are motivated by still other
objectives, whether explicitly or implicitly: increased fairness of both legal
processes and their results; increased satisfaction with the legal system on the
part of participants; and increased ability of various segments of society to
govern their own affairs, without having to resort regularly to judicial interven-
tion. The last objective has been expressed quite differently in different contexts.
In institutional contexts, the objective is expressed as one of self-governance or
avoidance of the imposition of rules by outsidera. In neighborhoods or, oqcasion-
ally, tightly knit ethnic communities, it may be expressed as community em-
powerment or neighborhood justice. Finally, on an individual level, the objective
is one of increased self-sufliciency or the capacity to manage one’s own affairs
without heavy reliance on representatives of the legal system.

In examining the potential effects of alternative methods of processing disputes
on the achievement of justice for the poor, it is useful to separate these varied
and sometimes conflicting objectives. Naturally, all of the objectives do not have
equal relevance to low and moderate-income disputants, furthermore, the rele-
vance of a particular objective may vary with the circumstances. For example,
the reduction of conflict may bhe less important than their compensation or deter-
rence if a low-income consumer is cheated by a local merchant ; yet conflict resolu-
tion may well be.paramount when the dispute is between the same consumer and
her husband. Judicial efficiency generally is of little concern to poor litigants who
find themselves involved with the courts far more often as defendants than as
plaintiffs. Yet efficiency suddenly becomes crucial when a tenant sues for the re-
turn of a security deposit wrongfully withheld by a landlord.

The conclusions reached by each individual concerning the desirability and
importance of creating and expanding non-judicial forums will depend both on
the priorities one places on various objectives as methods of achieving justice and
on the degree to which the forums actually meet each of the objectives. Thus,
members of the legal services community, although committed to the same goals
and the same client constituencies, may well differ concerning the utility of dif-
ferent types of dispute resolution, ;

In order to facilitate critical analysis, various hypotheses concerning the po-
tential effects of alternative forums will be discussed in terms of the different
objectives that have been identified.

IV. POTENTIAL EFFECTS OF NON-JUDICIAL DISPUTE RESOLUTION ON JUSTICE FOR
THE POOR

A. Efficiency A
. According to many of the supporters of alternative forums, the greatest in-
resolution : shortening the delay between registration of a complaint and final
resolution ; and reducing the costs of resolution to the disputants and the public.

According to many of the supporters of a'ternative forums, the greategt in-
crease in efficiency will come from the diversion of minor, inappropmgte or _51mp1y
“junk” cases from the courts, thus reducing court backlogs and making litigation
mmore efficient for the cases than remain. At the same time, the cases diverted are
axpected to be resolved more quickly, less expensively and more effectively than
‘hey would be in court, ..
t %Scyec‘s;use of these expectations, it is relevant to consider Wheth.er the dlspu.tes
submitted to alternative forums actually are diverted from judicial processing
or represent additional cases that would not have been taken to court in the
absence of alternative forums. This is a difficult question to answer definitively,
since there have been so few attempts to develop the necessary data. It appears
at present, however, that only a small minority of the disputes handled non-
judicially would otherwise have gone to court. :
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A R T 5 SR . y - s

411

. Court-annexed mediation or arbitration projects clearly handle cases diverted
from judicial processing (although, even here, processes that are viewed as par-
“ticularly efficient or effective may have the effect of attracting a larger number
of filings). Other types of mechanisms, such as dispute centers and institutional
grievance procedures, handle some disputes that would have ended up in court
But operators of alternative forums seem to agree that only a minority of the
disputes they handled ever could have been litigated ; most of these involve erimi-
nal charges (many of which would have been dismissed by the prosecutor or the
judge). Even in the case of prisoners, generally considered unusually litigious, a
recent study revealed.that fewer than half of the grievances filed with a New
York prison grievance mechanism involved claims that conceivably could have
been taken to court ; far fewer actually would have been filed.’ )

"~ Tor those cases that are diverted, sufficient empirical data do not yet exist to
permit precise comparison of the delays and costs involved in resolution of simi-
lar cases through the courts with resolution through other means. It does seem
clear that the alternative mechanisms are faster than either judicial or formal
administrative processing. The time between filing and resolution generally is
measured in days, as opposed to years, Although there sre exceptions (some in-
stitutional grievance mechanisms can take months to run their course), the
average time to some sort of resolution is greatly reduced.

Assessment of alternative costs is more difficult. Courts do not record their
operating costs on a per-case basis (and never on the basis of different types of
cases), and rarely consider capital costs at all. Furthermore, comparisons of
costs generally focus on those that can be measured easily in dollars and at-
tributed to the system itself, such as salaries, while ignoring hidden costs, such
as the time spent by litigants and volunteers. For example, compulsory arbitra-
tion of certain categories of court cases by panels of volunteer lawyers clearly
saves the time of a limited number of judges. Yet it is difficult to term the process
more efficient (unless, of course, it takes much less time) if cases that formerly
were heard by one judge now are heard by panels of three lawyers. (The equation
changes in cases that would have involved jury trials.)

Perhaps the most difficult question associated with determining efficiency in-
volves the degree to which disputes are, in fact, resolved. An ongoing dispute be-
tween neighbors, for example, can involve many calls for police, as well as the
possibility of personal injury, destruction of property and criminal proceedings.
The most efficient mechanism for resolving such a dispute is the mechanism that
has the best possibility of resolving it once and for all, Similarly, various disputes
involving similar questions of law or policy may be resolved most efficiently by a
clarification or change in the relevant law or policy.

B. Access

Despite frequent references to a “litigation explosion” and a documented in-
crease in filings in both federal and state courts,” it is quite probable that most
disputes that could be litigated are not brought to court and that many of these
disputes are not settled in any other way.® Individuals, particularly low income
individuals, do not generally take their complaints to lawyers or courts. Yet there
are preliminary indications that some poor people are using alternative forums
and that increased access to some form of remedy may be @ result of the growth
of such forums.

Civil courts are used overwhelmingly by organizations (both business and
government) against other organizations or individuals.” (Domestic relations
cases may be the one large category of exceptions.) This disproportionately low
use of the courts by individual plaintiffs may occur because individuals do not
perceive many of their problems as “legal.” ° because many categories of disputes
have not been defined in constitutional or statutory terms, or because ‘legal”
remedies require the services of lawyers. For those who can afford to pay some-

6J. R. Hepburn, J. H. Laue, and M. L. Becker, To Do Justice: An Analysis of the
Development of Inmate Grievance Resolution Procedures and a Final Report to the Center
for Community Justice 23743 (1978). :

7 See J. Barton, ‘“Behind the Legal BExplosion,” 24 Stanford Law Review 567 (1975).

8 See W. L. F. Felstiner, ‘“The Tnfluence of focia)l Organization on Disnute Processing.”
9 Law and Society Review 63 (1975). R. Danzig and M. Lowy, “Bveryday Disputes and
lg{z%di;xltgi)%x‘x_ )in the United States: A Reply to Professor Felstiner,” 9 Law and Society Review

).

%M. Galanter, “Delivery Legality : Some Proposals for the Direction of Research,” 11
Law and Society Review 225, 244 (1977).

10 See L. M, Mayhew, “Institutions of Representation:; Civil Justice and the Publie,”
9 Law and Society Review 401, 411-12 (1975).
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f thing for legal services, disputes may involve less money than the price of the

; lawyer, or may have no monetary value at all. For poor people, there remains an

: agute shortage of civil attorneys in some parts of the country and for many types
of cases.

Hxcept for the studies of the costs and availability of legal services to people
of low and middle income, few efforts have been made to examine the use of
traditional mechanisms for resolving disputes in terms of the income of the dis-
putants. The Center for the Study of Responsive Law recently conducted a
ground-breaking study of consumer behavior. Its findings support the hypoth-
esis that poor people make less use of civil remedies (both judicial and non-
judicial) than members of other income groups. The study revealed that a sig-
nificantly smaller proportion of households of low socioeconomic status perceive
problems with purchases of typical consumer products and services that those
of higher status (and a smaller proportion of blacks than whites even within
inecome groups). Furthermore, consumers of higher sociceconomic status (and
whites) complain to sellers and third parties about a greater proportion of the
problems they perceive :

‘Whites complain more than blacks within each SES (socioeconomic status)
category; and within the white population, complaints vary directly with
SES . .. If we combine the effects of socioeconomic status on perception and
voicing, then for every 1,000 purchases, households in the highest status cate-
gory voice complaints concerning 98.9 purchases, while households in the lowest
status category voice complaints concerning 60.7 purchases.

Finally, of all omplaints about purchases, complaints to third parties (as op-
posed to complaints directly to sellers) are made disproportionately by members
of the better educated, better informed and politically more active households.™
These findings are consistent with impressions of the socioeconomic status of
consumers who invoke complaint-handling mechanisms, such as consumer arbi-
tration, and with analyses of access to dispute mechanisms as a function of the
capability of the disputants®

In contrast to the observation that the poor use civil remedies dispropor-
tionately less than other segments of the population is the observation that
they use criminal remedies disproportionately more. Whether because of the
state’s provision of police and prosecuting attorneys and acceptance of full
responsibility for criminal prosecutions, or because prosecution, like divorce, is
a remedy whose possibilities are widely understood, poor people seem to file
criminal complaints far more readily than civil. Hard data do not exist to
support or refute this proposition; however, a recent study of a Boston slum
by an anthropologist revealed that the filing of criminal complaints is used as
2 ;vgﬁpon by poor people (frequently females) who are too old or too weak to

ght,

In this regard, perhaps the most interesting finding of the interim evaluation
of the three LEAA-funded Neighborhood Justice Centers is the predominance
of low income disputants: typical participants during the first six months were
blacks earning less than $6,000 per year in Atlanta; roughly equal proportions
of blacks and whites earning less than $6,000 in Kansag City ; and whites earn-
ing between $6,000 and $12,000 in Los Angeles.™ This apparent success in attract-
ing low income disputants may simply be a function of the fact that many cases
are referred to the centers by police, prosecutors and criminal court judges. (No
horrelation is given for income level and type of case or source of referral.)
But the participation of the poor also may indicate that the centers are proving
successful in attracting poor people with non-eriminal disputes and thus are
expanding access to a civil remedy.

The small number of studies of alternative forums indicates tentatively that

- use of such forums is increased by the presence of the following features: sim-
plicity and ease of access (the newspaper ombudsman, for example); the
presence of intake people with whom potential users can identify (minority
“neighborhood aides” in a city ombudsman’s office, inmate grievance clerks in

11 A, Best and A, R. Andreasen, ‘‘Consumer Response to Unsatlsfactory Purchases: A
Survey of Percelving Defects, Voicing Complaints, and Obtaining Redress,”” 11 Law and
Soclety Review 701, 707, 722-23, (1977).

12 See M. Galanter, “Whv the “Faves” Come ont Ahead: Speculation on the Limits of
Legal Change,'* 9 Law and Societvy Review 95 (1974).

13 S, Merry, Going to Court: Strategles of Dispute Management in an American Urban
Nelghborhood (unpublished manuscript, 1978).

1 D. 1. Sheppard, J, A. Roehl and R. I'. Cook, National Evaluation of the Neighborhood
Justice Centers Fleld Test—Interim Report 47—48 (1979).
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prisons) ; the speed of the process; and the perceived impartiality of the decision-
makers.*® These features are present in many alternative forums, particularly
those that rely heavily on lay mediators and neighborhood intake and referral
personnel. If these forums can avoid problems of professionalization and
bureaucratization (one dispute center already has had a strike by its ‘“volun-
teer” mediators, who demanded higher pay and greater opportunities to find
careers at the centers), they should continue to attract people who do not use
the civil courts.

Although it is too early and the data are too sparse to make definite con-
clusions concerning increased access to the legal system as a result of the growth
of alternative forums, the indications are that at least some of these forums
are providing access to low income disputants who otherwise would not have
taken their complaints to the courts. Unless one believes that the only meaning-
ful access to justice involves access to a court, this is a potentially significant
finding. It also may mean that, in evaluating the procedures and results of some
alternative forums, the relevant comparison is not to civil courts but to no forum

at all.

C. Conflict resolution

The proliferation of forums that rely heavily on mediational techniques has
been both praised and criticized as a means of reducing conffict. In the case
of individuals with ongoing relationships, such as family members and
neighbors, there generally is no other forum to deal with their disputes. (Family
counseling, while applicable to some of the same conflicts, emphasizes the re-
ordering of complex relationships rather than the settlement of more immediate,
concrete disputes.) 'The spread of informal dispute resolution coincides with
an increased public interest in and recognition of the seriousness of domestic
violence (particularly wife beating and child abuse), for which no satisfactory
legal remedies exist. In the case of broad community or intra-institutional dis-
putes that can be taken to court if they involve recognized legal rights, adver-
sarial procedures may exacerbate the conflict, further polarizing the parties.

Again, there are no satisfactory data regarding the extent to which disputes
are resolved permanently by different forums, It is clear that most dispute
centers and arbitration programs spend significantly more time on each case
than a small claims or misdemeanor court ever could; much of this time is
devoted to increasing communication between the parties and discussing ways
of avoiding the escalation of disputes in the future. There is a conscious effprt
to resolve all relevant aspects of ongoing conflicts, not just those involv1_ug
single crimes or clearly defined legal rights. Evaluations of dispute centers in-
dicate a high degree of success in actually settling interpersonal disputes.’®

These observations apply to disputes between individuals with ongoipg rela-
tionships. Preliminary results indicate that dispute centers have a significantly
higher degree of success in resolving such cases than those involving disputgs
between strangers or disputes between individuals and organizations” This
reservation is not intended to detract from the potential of dispute centers for
resolving such disputes and the likely result of preventing violent crimes by and
against the poor, particularly within families and neighborhoods.

D. Social and economic justice

This objective, clearly of crucial importance to the poor (and to those who
represent them), involves the use of the legal system to decrease inequities in
the distribution of benefits through society. Due to the increasing concentration
of power in governmental and corporate bureaucracies, efforts to increase social
and economic justice necessarily focus on the relationship between individuals
and large organizations, such as manufacturers, landlords, schools and welfare
departments.

1. Individuals versus organiations—In addition to the obvious differences in
power and resources, there is a significant disparity between large organizations,
such as those mentioned above, and their clients—particularly poor clients—in
their capacity to use legal institutions of all kinds:

1 See J. M, Keating, Jr., V. A, McArthur, M, K. Lewls, K. G. Sebellus, and L. R, Singer,
Grievance Mechanisms in Correctional Institutions 13-26 (1975); L. Tibbles and J. H.
Hollands, Buffalo Citizens Administrative Service: An Ombudsman Demonstration Project
61 (1970) ; J. A. Hannigan, “The Newspaper Ombudsman nnd Consumer Complaints: An
Empirical Assessment,” 11 Law and Society Review 679 (1977).

W, I, Moriartv, Jr.,, T. L. Norris and L, Salas, Evaluation, Dade County Clitizen
61 (1970) : J. A. Hannigan, “The Newpaner Ombudsman and Consumer Complaints: An

1D, I. Sheppard et al,, supra, n, 14, at 33.
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tion between tenant organizations ang landlords, between consumers’ coopera-
tives and Suppliers, and between environmentalists and industrialists has bee
bossible only where individualg with similar but diffuse interestg have been
able to achieve Some degree of organization,

‘zinother devel_opm_ent involyes the precommitment of institutiong to handle in.

the actual incidence of indiviaual law Suits or enforcement action ig rare, can
Provide the impetus for a business or, more rarely, a government agency, to agree
to submit future disputes to an alternative forum undey conditiong Specified in
advance. Such brecommitments cgp be of great importance to the individua)] com-
plainant ; they constitute an agreement on the part of the institutional pary to
barticipate in g non-judicial forum without regard to the strength of the indivig-
ual case, (Without ‘such brecommitment, the Sophisticated institutiong] barty
might reserve barticipation for those cases in Which it beileveq it would be taken
to court ang risk losing.) Recent eéxamples of such DPrecommitment include pro-
grams in the marketplace and in Dbrisons ang Jjails : some members of the Council
of Better Business Bureaug (including some large automobile manufacturers)
have agreed to submit certain types of disputes to binding arbitration at the

It institutionaj parties insist that the individualg with whom they deal ajso
commit themselveg in advance to non-judicial dispute resolution, a question of
fairness will arise, If, for example, contracts for pburchasing automobileg limited
burchasers to arbitration as the exclusive remedy for 5 claimed breach, they
might well pe invalidated as taking unconscionaple advantage of the disparity
in bargaining Power and Sophistication between burchasers and sellers, The re-
quirement that both partieg attempt mediation op arbitration before invoking
adjudicatory remedies is legg drastie, J udgments concerning the fairness of such
a4 requirement may depend on itg onerousness; for example, the requirement that
each party to g complaint of age discrimination participate in mediation efforts
for a period not to exceed sixty days prior to seeking administrative op judicial
remedies is far less oneroug than the mandatory, court-annexed schemes that im-
Pose financigl Denalties for unsuccessful appeals,

Statutes or administrative regulations requiring institutions to participate in
non-judicial Drocedures can serve a funection similar to precommitment, There
must be sufficient incentive in the procedure itself or in the availability of more
onerous enforcement Procedures, however, to induce genuine efforts to resolve
the dispute.

In some cases, the forum itself may have g source of power sufficient to induce
participation by the more bowerful disputant. The brestige of some ombudsmen
and the ability of media action lines to publicize grosg or repeated refualg by
organizations to respond to complaintg probably explain whatevey Success they
have ag conciliators, Furthermore, their occasiong] function ag advocates for
complaints also can help redregg the partieg’ imbalance of resources and

Once inside g forum (whether Judicial or non-judicial), individual barties, par-
ticularly low income barties, may suffer significant disparities in knowledge of
the subject matter in dispute and in their ability to argue bersuasively to the
other barty or (in the case of arbitmtion) the decision-maker. These disparities
may be reduced by technica] legal requirementg applied to institutiong] dispu-
tants, such gg the Truth-in-Lending Law, or exacerbated by othep requirements,
such as the Statute of Frauds. Similarly, procedural brotections can protect less
Sophisticated bartieg or trap them in technicalitieg

Two obvioug ways of Compensating for these disparities are the provision of
advocates ang the provision of experts, The need for legal assistance to thread
through technieal brocedures may e greatly reduced in alternative forums, Fyy-

cussed below,

Te-chn.ical experts clearly are unnecessary in Some types‘ of disputes; they are
crucial in others, The furnishing by the Council of Better Business Bureaus of
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3. Systemic reform.—One measure of the usefulness of alternative forums in
rgsolvmg disputes involving large organizations is the degree to which alterna-
tives can achieve solutions to systemic social or economic problems. The elass
action suit seeking injunctive as well as compensatory relief against fraudulent
business practices or illegal discrimination is the classic example of a legal proc-
ess des1g.ned'to achieve such solutions. Yet it is important to remember that the
clas_s action is not the typical law suit; most litigation proceeds on a case by case
bas;s, 1_'esolving only a single factual situation.®

Significant crit.cisms of alternative forums have been made on the basis that
such forums, unlike courts, cannot contribute to the solution of systemic problems.
According to Mp.rk Budnitz, former Director of the National Consumer Law
anter, “The private, settlement-oriented approach of arbitration and mediation
will not deter the future unfair practices . . . These forums can at best provide
only limited relief in individual cases brought before them. They cannot provide
the deterrence and broad remedial relief which is often needed when industry-
wide gractlces are exploiting consumers or certain merchants are engaging in
exceptionally abusive pgactices.”” Richard Hofrichter has criticized informal
dispute rgsolutmn as being divorced from the type of political action needed to
effect basic economic change:

The nqed ;Eor a collective response or policy transformation cannot be achieved
through individualized dispute resolution,

.’l‘he_ prevention of repeated fraudulent activities, for example, housing code
v1olat1o_ns or excessive rates charged by finance companies, requires a substantive
gfgggsrﬁlge 31‘; rgll'logell;tﬁ iri%hts.miﬂ.‘he political dimension of these injustices is ex-

slated into a un i i
avgidance oF oo A sunderstanding resolvable by negotiation and the
uch informal systems provide the sense of having had one's day in court
without challenging the wrong committed i
thc; Dl‘%%lem - arena.%a at a more general level of confronting

_In addresssing these criticisms, one must ask, “compared to what?’ If alterna-
tive fprums are diverting potentially significant test cases from the courts or
nlasklpg pati;erns of abuse from the scrutiny of regulatory and enforcement
agencies, their acknowledged virtues will be outweighed by considerable short-
comings. If, on the other hand, the great majority of the cases resolved in such
fo_rums never woul'd pave been brought to an existing mechanism, the criticisms
miss the point. It is impossible to answer this question definitively; as has been
dgscus_sed, however, alternative forums appear to be attracting new cases, not
diverting cases from. traditional processing, If this is so, particularly in light
of the.small proportion of complaints that are brought to any remedial forum,
the existence of alternatives actually may serve to increase the number of cases
brought‘to public attention.

Bven in cases where informal dispute settlement does serve to resolve disputes
that otherwise \yould have been decided formally, complainants themselves
shou_ld have the right to make a voluntary, informed choice between faster, often
partial rghef and enforcement of substantive standards through litigation.
S_ome_ c}a1m_s (for example, those based on proof of a pattern and practice of
discrimination) can be enforced most effectively through class actiens. Yet as
every lawyer knows, many clients do not wish to become involved in test cases.
As one stu_dy of legal services for the poor observed, * ‘serving the clients’ inter-
ests’ as clients (quite properly) perceive them ordinarily implies compromise,
settlement.mth minimum delay and expense, and taking what one can get.” *

The desire of low income clients for speedy relief, particularly where mone-
tary compensation is involved, may be particularly acute.® At present, only
about fifteen percent wof the cases handled by programs funded by the Legal
Services Corporation are resolved through litigation.”

The ability of different types of forums to facilitate general solutions to classes
of p_roblems has received little attention. Clearly, the courts themselves are con-
strained from focusing on aggregate patterns of complaints by accepted doctrines
of what constitutes a “case;” thus they have serious shortcomings in this regard.
Enforcement agencies, which should be aggregating complaints and seeking

2 See T, Bhrlich and J. L., Frank, Planning for Justice, 4-9 (1977).
22 #Consumer Dispute Resolution Forums,” Trial, Dec., 1977 4(5. 47.)49.

(;&%stlce Centers Ralse Basic Questions,” 2 New Directions in Legal Services 168, 170
2 B ?’ e tonr, ning Selutions into Probl The Le
25 Byt see G. Bellow, “Turning Solutions into Problems: The al Ald I )
NLADA Briefcase 106, 108-09 (1977). gal A1d Bxperlence,” 34
26 T,egal Services Corporation and the Activities of Its Grantees: A Fact Book 23 (1979).
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systemic solutions to regulatory problems, frequently become “passive recipients
of privately initiated complaints . .. the focus is more on settling disputes than
on affinmative action aimed at realizing public goals.”* The proliferation of
methods of informal resolution could have the eifect of freeing enforcers to
concentrate on their law enforcement function.

Furthermore, alternative forums themselves may be able to generate informa-
tion concerning individual complaints that can be used to facilitate systemic
solutions. For example, the former director of a state corrections agency re-
ported that the intormation generated by a formal grievance mechanism concern-
ing the complaints of inmates, the investigation of those complaints and their
disposition was extremely usetul in detecting previously hidden, recurrent prob-
lems and in highlighting the failure of agency staff to implement agency policies.”
Such information could be he pful to outside monitors as well. Some media action
programs have succeeded both in exposing patterns of abuse and in putting in-
formation concerning recurring complaints on computers for the use of enforce-
ment agencies concerned with consumer fraud.”

Specialized mechanisms that respond to contain categories of complaints seew
petter situated than general dispute centers for facilitating solutions to systemic
problems. Specialized tribunals can accumulate n body of information concerning
patterns of violations of particular laws to be referred to appropriate regulatory
agencies. They also may acquire suficient experience and expertise to enable
them to inform the parties of relevant legal requirements, such as the disclosure
of consumer finance charges.® Of course, other considerations, such as ease of
neccess, may mitigate against such specinlization.

The role of confidentiality in alternative tribunals also is relevant to the tribu-
nals' potential usefulness in detecting patterns of abuses. Many businesses may
agree to submit to mediation or arbitration with consumers only if the process is
kept confidential. Programs administered by the Council of Better Business
Bureaus respect this desire for privacy. Other forums, such as ombudsmen and
media action lines, clearly are pub’ic. Some prison grievance mechanisms publish
decisions without complainants’ names. The role of confidentiality in community
dispute centers has yet to be clearly defined, although some proposed legislation
would establish a mediator's privi'ege. Among traditional mediators, the gen-
eral rule is that anything said in a mediation session is confidential ; however,
the fact of submission to mediation and the results of mediation (a particular
settlement or the failure to reach a settlement) is not.

B. Pairness and acceptability of results

TFew empirical data exist concerning the actual results of dispute resolution
in different types of forums or the subjective perceptions of parties to the disputes
regarding the process or the outcome. Without such data, no firm conclusions
can be drawn about either the procedures or the results of non-judicial tribunals.

In the field of institutional grievance resolution, a recent evaluation of prison
grievance mechanisms revealed that most prisoners believe their complaints are
handled fairly and are satisfied with the results where procedures adhere to
three principles: inmates themselves participate in grievance resolution; de-
cisions may be appealed to neutral outsiders; and the written proced}n-es are
adhered to in practice. Conversely, the great majority of prisoners consider pro-
cedures that leave the resolution in the hands ot institutional staff unfair zu}d un-
acceptable. The actual results of the different types of procedures are con_s1st.ent
with the users' perceptions; participatory procedures produce far more institu-
tional change than do the traditional, chain-of-command responses,” Further-
more, earlier research indicated the importance to complainants of some sqrt of
face-to-face hearings, even where the results are not what the complainant
geeks.™

Comparisons among three community dispute centers, and between such cgnters
and traditional court processing, should result from the current evaluation of

2; K. Sl@(%gé?k‘":{‘({lx‘lyin%t(gfﬁ;’: I}Tl:l%tIllég ?Sfxfsg%eﬁ}lcsrf%g%itﬁ?%f( %:ggg())hlifornia Youth Authority
Grii‘g xs'%xéc(]:)Prlgc eﬂglt‘%sf&fil‘gat{gﬁf"lepu.gg)yg.l n’.glﬁ"gnle‘?"dg‘l“’irjﬁ%gn(ll%’i)?l)s'umer Traud: A Vietim
OrﬂiOe %Fetlll:}l?el}llgtséisﬂ,: 7.%1;(1)%«:@135%11 Lll)llxlveRI?;ég\e‘;se (illxlfllizgg)bimits of the Adversary System,”
II“F(‘}(I\IX%(}:I S}:iégiﬁgttlsnﬁl\vur \{Jsi?i%lofi(i%vrﬁmggﬁmt)‘g ‘%x)l'msx%télgi"?e)\:nnce Mechanisms in Cor-
re%’gilgr.mll)i]ljilllgglixglrex? :fxll)éelim%?ﬁllti‘fs,df“}g%l 11%:{31)ﬁation of Ward Grlevance Procedure at Karl

Holton School 46 (1974).
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neighborhood justice centers. Before an informed judgment concerning th -
ness of alternative px_'ocedures can be made, several questions should be gnsvsefgg:

What is the 1:e1at10nship of various procedurai protections to achieving just
putcmnei What is the importaunce of active participation by the parties in reach-
ing an accgptub{e and equitable result and in increasing perceptions of fairness?
poeg participation exacerbate disparities between parties’ capabilities or does
it m_xtlgqte some of the differences in resources? One recent study of the voluntary
arb;tratmn of small claims in New York concluded that ‘“the advantages of ex-
perience appear to be diluted in the informal, compromise-oriented atmosphere
of arbitration and highlighted in processes of adjudication.” a ‘
_What is the effect of the amount of time spent on each dispute? Do character-
istics (such as social class or race) shared by disputants and decision-makers
contribute to a more just result? There is some evidence that the existence of com-
mon chargacterggtgcs, spch as a similar handicap where discrimination against
the handieapped is at issue, contribute to a complainant’s sense of both the fair-
ness of the decision-malker and the effectiveness of the advocate.®

The need for consistency to ensure fairness should also be explored.” Where

means other than formal adjudication are used, it may be important to deter-
mine t.he effect of precedent and the existence of alternative means, if any, of
achieving some predictability of results if the use of some decisions as precedents
for others is re;ected. Settlements achieved through negotintion or mediation be-
tveen the parties cannot serve as precedents for settlements between other par-
ties cannot serve as precedents for settlements between other parties (although
they can serve as models of creative solutions to similar problems). The results
of arbxtr_atmns, on the .ofher hand, can serve as precedents, although they need
not be given precedential effect. In the field of commercial arbitration, for ex-
ample, p_rec’etlents are not.considered binding ; the custom of the trade, based on
the parties’ shared experiences and goals, serves to provide the predictability
needed in the business world.
i The appropriate role of coercion in alternative forums must also be explored.
The amount of of_ﬁcml coercion or community pressure that ought to be applied
to induce unsophisticated respondents to participate in community dispute cen-
ters has been hotly debated. Supporters cite the importance of getting disputants
into some forum where they can address their problems, together with the
coerciveness of the alternatives theoretically available (often eriminal prosecu-
tion) if respondents do not cooperate Critics argue that the court system is
available only in theory and that coercing participation in alternative methods
of dispute resolution, whether explicitly or implicitly, ensnares a larger number
of c1p1zen_s in some form of social control,” Particularly where diversion to com-
munity dispute centers occurs in the early stages of the criminal process, without
a trial to detexjmme whether the defendant has violated the law, there is at
least th.e pontsentml for applying sanctions without proper concern for due process
protectx_ons. .Such' concern becomes even more acute with regard to those pro-
grams in wl}mh disputants are asked to sign agreements to submit to binding
gx'blt;'ation in the event that efforts to mediate their dispute should fail, The
interim evaluation of the LEAA-funded Neighborhood Justice Centers observed
that all three are using some degree of “implicit” coercion:

In the development of the three NJC projects, all of them avoided the use of
overt coercion. .However, there are some subtle and not so subtle pressures
place’:’d on the disputants when deciding if they should participate in the “volun-
tary” program. In all_ three centers, the parties can refuse to participate in a
heamng, but in many instances, the parties understand that such a refusal may
result in court action . . . If either party decides not to be involved in a mediated
ig;tlgrixﬁnt, Ehen lﬁgs wishets1 are z;ccteptlec%. However, the fact that the other party

pursue his ease through tradition
reluﬁtunt s ool g aditional channels may be passed on to the

The concerns about coercion . . . are certainly justifiable. . . . It does a r

however, that subtle forms of coercive pressure are very important elesmerx)xrégaiﬁ

i
habilitation Act 27-31, 38—43 (unpu’blished report, 1978). 8 Under Sectlon 504 of the Re-
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the building of sizeable caseloads. Unless a dispute center wishes to exclude the
established criminal justice system and concentrate on small numbersg of com-
munity self-referrals, it will probably have to engage in some coercion:‘“’_ i

Present methods of obtaining the consent of both parties to partrmpnte in
mediation sessions at community dispute centers raise troubling questions of
parties’ understanding of the process and of” their right to choose whet'he%- to
participate. Some of the centers send letters to parties who have c.rmnnal
charges pending against them “inviting” them to participate in me_dmtmq and
explaining that if they do so and reach a resolution the eriminal clga}-ge w;ll be
dropped, In a few of the centers, these letters request that the recipient sign a
form consenting to binding arbitration. It is doubtful that all of the people who
sign such forms understand what they are signing. Some centers refuse to em-
ploy binding arbitration for this reason. Some of them also talk to all pgtrhes on
the felephone or in person and carefully explain the process before seeking their
consent to participate in informal resolution. )

Any pretense of voluntary participation is dropped under mandatory arbitra-
tion schemes, which require parties in civil actions for damages below a certain
amount to submit their disputes to “binding” arbitration. The arbitration awards
may be appealed to a trial de novo, put generally there are significant financial
deterrents to an appeal, Such schemes, first implemented in Philadelphia in 1966,
have been praised for reducing court backlogs and providing speedy relief.” Yet
they raise troubling questions, For one thing, the jurisdictional amount involved
in a law suit may have no relationship to the complexity of the issues involved
or their importance to the parties or the public and hence to their suitability for
arbitration. For another, diverting only so-called “minor” disputes over relatively
small amounts of money may have a disproportionate impact on poor people,
implying that their disputes are less important than others’ and that they are not
equally entitled to judicial attention, Finally, there has been no attempt to deter-
mine whether the relatively low rate of appeal from arbitrators’ awards is due
to disputants’ satisfaction with the results of arbitration or to the burdens im-
posed by new hearings and additional court costs and fees for lawyers.

Tinally, the enforceability of the results of informal dispute resolution and the
forum in which they are enforced is relevant to their usefulness. Logically, it
would seem that solutions jeintly arrived at would be more easily implemented
than judicial decrees imposed on losing parties. Indeed, there is some empirical
evidence to support this logical assumption.®

Some forums make no pretense of enforceability in cases where one of the
parties fails to comply ; others produce formal agreements, decisions or “aqwards.”
In states with developed arbitration statutes, such awards appear to be enforce-
able civilly, at least where they involve traditional civil remedies, such as the
payment of money. On the other hand, where interpersonal disputes are resolved
by agreements of the parties to stay away from each other, or by one party’s
promising not to harass the other, it is difficult to determine how they could be
enforced through civil suits brought for breach of contract,

In some programs that involve referrals from the criminal justice system, par-
ties are told that the criminal process may be inveked if mediated agreements
are breached. The use of criminal prosecution to enforce individual agreements
appears to violate not only traditional notions of due process but also the spirit
behind mediated settlements. Without some method of enforcement, on the other
hand, many of the agreements could turn out to be useless.

Mo date, most centers report that the failure to abide by agreements, at least
in interpersonal disputes, is not a serious problem. Ongoing evaluations should
provide more information in this regard. One evaluation criticized the concern
of one dispute center's staff over the lack of enforcement “teeth” in agreements
produced through the program. In tlie opinion of the evaluators, coercive enforce-
ment would run counter to the program’s expressed goals of providing an in-
formal, non-coercive forum for the settlement of disputes.*

F. Avoidance of outside imposition of rules

Institutions implementing grievance mechanisms have as at least one of their
objectives the retention—or the wresting back from courts or outside adminis-

® 7, I, Shenpard, et al,, supra, n, 14, at 56.

“NM.e., “Compulsory Judicial Arbitration in California: Reduecing the Delay and Bx-
pense of Resolyving Uncomplicated Civil Disputes,” 20 Hastines Law Journal 475 (1978).

a M. Cappelletti and B. Garth, eds., Access to Justice: A World Survey, v. 1, p. 61
(1978) ; Kaplan, Support from Absent Tathers of Children Receiving A D C, 1955 (U.S.
Bureau of Public Assistance, Report No. 41, 1960).

4aW. F. Moriarty, Jr. et al., supra, n. 16, at 88.
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trative agencies—of their autonomy, Private businesses, private and state uni-
versities, and state and local prisons and jails are all confronted by increasing
intrusions of government into what were previously considered internal affairs.
In some cases, the institutions are beginning to respond with more or less effec-
tive procedures for responding to clients’ complaints internally. Some entities,
such as factories or trade associations, adhere to well-developed systems of self-
governance. The most widespread example involves coilectively bargained agree-
ments between labor and management to submit disputes to arbitration; similar
provisions exist in commercial contracts between buyers and seliers with con-
tinuing, interdependent relationships. Other types of organizations, such as
schools or prisons, feel a similar need to avoid the outside imposition of rules or
standards ; yet their alternatives are much less developed and their power much
less well distributed. .

It is clear that such procedures have handled grievances that, if left unresolved,
could have ripened into lawsuits; but there is as yet no conclusive evidence that
the implementation of even the most responsive procedures actually has reduced
the incidence of litigation. Indeed, the legitimation of complaining through recog-
nized channels could serve to increase the number of complaints that are voiced.

In commenting on the growth of administrative grievance mechanisms in prisons, -

for example, a recent study of litigation by prisoners noted, “It is possible that
the introduction of a grievance mechanism could increase the number of suits
by educating prisoners to make formal complaints, guiding them to articulate
inchoate grievances and insist on their adjudication.” ¢

The development of responsive, institutional grievance mechanisms has many
potentinl benefits for low income clients, offering at least the possibility of speedy
responses through accessible channels, A recent survey of consumers revealed a
far greater incidence of complaints to sellers than to third parties and thus
placed the highest priority on the improvement of sellers’ complaint procedures.*
During the past five years, it has become clear that grievance mechansims in
correctional institutions can handle large numbers of intra-institutional comp-
laints effectively. Where inmates and outsiders are involved in resolving griev-
ances, significant policy changes have been achieved at far less cost in time and
resources than would have been required for litigation.®®

From the clients’ perspective, however, there is a danger that a general require-
ment of exhaution of administrative remedies could be instituted as a jurisdic-
tional prerequisite to litigation. Such a requirement might make the resolution
of some types of grievances even more expensive and time consuming. Where
trade-offs seem necessary as the price of more resources for either administra-
tive or judicial remedies, the choice may be close, William Turner, an experienced
litigator on behalf of prisoners, supports open aceess by prisoners to both adminis-
trative grievance mechanisms and federal litigation and opposes the imposition
of a jurisdictional requirement that a prisoner plead and prove exhaustion of
administrative remedies. Yet Turner has concluded that it would be useful to
permit brief, court-imposed stays to enable the processing of grievances underly-
ing lawsuits through administrative channels. Turner supports stays of litigation
only so long as administrative procedures meet recognized standards and regort
to them would be likely to yield meaningful results,*

G. Community empowerment

Some organizers of community dispute centers have attempteed to decentralize
the administration of justice and place tribunals under the control of neighbor-
hood residents. This objective is best exemplified by the publication of the Grass-
roots Citizen Dispute Resolution Clearinghouse and the operation of the Com-
munity Boards program in San Francisco.”

In order to be a true neighborhood justice center, run by local residents and
separate from the official, governmentally controlled system of justice, a dispute
center must be operated strictly by local volunteers or have a source of funding
that does not make the center dependent on close ties to the official system for
referrals and enforcement. Supporters of this type of tribunal stress that all
parties must come to them voluntarily; as was discussed above, this avoidance

# W, G, Turner, ‘‘When Prisoners Sue: A Study of Prisoner Section 19838 Suits in the
Tederal Courts,’”! 92 Harvard Law Review 610, 634-35 (1979).

« A, Best and A. R. Andreasen, supra, n, 131,

6 See, e.g., D. McGlllis, J. Mullen and L. Studen, Controlled Confrontation (1970);
J. R. Hepburn, J. H. Laue and M, L, Becker, supra, n. 6, at 398-408

48 W, B, Turner, supra, n. 43, at 642-46,

«“1B,p., The Mooter (published quarterly); Citizen Dispute Resolution Organizer's
ITandbook (undated) ; Community Boards, Annual Report (1978).
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of express or implied coercion, at least to date, probably limits these centers to a
relativ mber of cases. ‘ ' o
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in court. The reduced importance of legal advocacy does not obviate the need for
representation in all cases, however, particularly where th_ere are signiﬁcant_ ais-
parities between parties. Because of the reduced complexity of the proceedings,
representation frequently can be provided by paralegals. Paralegals can be re-
cruited or trained to deal with particular types of problems, such as intrafamily
violence, or particular types of disputants, such as people with physical or mental
handicaps.

Most 1i)llternative tribunals permit the parties to be represented by attorneys.
Some discourage the presence of lawyers, fearing they will cause the process to
become excessively adversarial or, with considerable justification, believing it
unfair to have one party represented while the other is not. Where attorneys are
present, they generally are encouraged to play a less active role than is customary,
providing advice but allowing their clients to speak for themselves, Both organ-
izers of non-judicial forums, and lawyers and paralegals who have participated
in their proceedings, report success with sueh a role, at least with advocates who
are able to restrain themselves. .

Participation of lawyers in collaborative conflict resolution also may have the
potential for educating lawyers in the usefulness of non-adversarial methods in
resolving some types of disputes. In the area of family law, for example, some
non-lawyers have criticized the misapplication of attorneys’ traditional adver-
sarial training.

Most attorneys retained by a party to a divorce perceive their role as that of
an adversary, advocating the client's statutory rights, The client is often led to
concentrate on specific legal goals and to abandon any attempt at assessing the
total family situation or individual responsibilities. This procedure does not en-
courage collaborative conflict resolution. In fact skillful constructive problem
solving may be discouraged.™

In many cases, professional representation may not be necessary, but access to
legal advice may be. A flexible arrangement through which lawyers could be on
call for disputants (or mediators) who have legal questions, without actually
being present throughout frequently hours-long mediation sessions, would be an
efficient way of meeting this need. For example, a community dispute center might
be located next to 2 neighborhood legal services office, thus facilitating collabora-
tion between the two. It does not seem appropriate for a legal services organiza-
tion to operate its own dispute zenter; questions of conflicting interests between
representing clients and resolving disputes would be inevitable.

The use of lawyers as mediators raises novel ethical questions. The most trou-
bling is whether, and to what extent, a mediator should advise the parties of the
substantive law that would be applied to their dispute in court. Such advice may
help to resolve the dispute; it also may preclude any settlement. Suppose, for
example, that two neighbors disputing a boundary line are ignorant of the fact
that the common-law period necessary to establish adverse possession has expired?
Or that the Statute of Frauds requires all agreements for the transfer of real
property to be in writing? At present, there is disagreement beween those who
believe that lawyer-mediators are obligated to inform the parties of the law and
those who consider that the injection of such legalisms would subvert the very
purpose of non-adversarial dispute resolution. The problem is exacerbated where
the parties are unequal in power or sophistication and the substantive law in
question, such as a tenants’ rights law, is one that was designed to protect the
less powerful,

In addition to providing representation or advice, lawyers can help their clients
malke informed choices among alternative forums by explaining the benefits and
darawbacks of each and helping clients to relate them to their own needs and
objectives:

The consumer should be assisted in deciding what reasonable primarily objec-
tives are. These may vary from maintaining a decent relationship with the other
party to the dispute, to settling as quickly as possible, to exposing the dispute to
* a publie forum, to taking advantage of a new consumer protection law.®

B. Polential for redirecting the energies of legal services

Some of the most articulate participants in the legal services movemeni have
acknowledged and encouraged the need for directing some energies away from
the processing of individual cases by .lawyers who represent the poor. In the
course of an informal study of the operations of local legal services offices, for
example, Gary Bellow observed several troubling patterns: the domination of

5 M. 8. Herman, P. C. McKenry, and R, E. Weber, “Mediation and Arbitration Appled
%ggg‘g;nuy Conflict Resolution: The Divorce Settlement,” 34 Arbitration Journal 17, 18
@ A, Budnltz, supra, n. 22, at 47.
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lawyer-client relationships by the lawyers; a narrow definition of ¢lients’ griev-
ances; and a failure to group clients with similar problems in order to make a
concerted challenge and to expose patterns of problems. Bellow concluded :

There is too much mechanical communication with clients, too few niotions and
other aggressive legal actions, too mueh routine processing of cases, too little
enthusiasm and awareness of missed opportunities among legal aid lawyers for
anyone concerned with the problem to be sanguine any longer about the character
and quality of representation and advice in legal gervices work, When one learns,
from the limited empirical work available on legal ald practice, that legal servicey
attorneys are regularly handling caseloads of one hundred fitty to two hundred
ongoing cases, generally seeing their clients only once in the course of an entire
representation, and spending an average of twenty minutes per interview on the
client’s substantive legal problems, it seems a certainty that the cases are being
superticially and minimally handled.®

Although others have criticized Bellow for overstating the problem, it is clear
that the pressure to handle large numbers of clients does serve to limit the
quality of legal services that can be provided. Among Bellow's reconunended solu-
tions are to restrict caseloads and to adopt a “focused case strategy,” geared to
affecting institutional practices and conditions.”™

In a recent article discussing future directions for the legal services movement,
Alan Houseman, Director of the Research Institute of the Legal Services Corpora-
tion and a long-time legal services attorney, charted several courses through
which legal services programs could become more effective in securing equal
justice for the poor. All of these courses involve a reordering of priorities away
trom individual case handling in order to achieve greater leverage on the problems
of the poor.

Houseman advocates the adoption of “broad strategies for addressing tradi-
tional poverty problems.” These would include giving a greater priority to imple-
menting and monitoring change in public institutions—a strategy that will require
continued use of class action litigation (the need for which no institutional
grievance mechanism ever can obviate completely) and much greater attention
to eflective remedies. Houseman also recommends that legal services offices work
to strengthen the capacity of groups of poor people to effect change, by educating
members of the community concerning their legal rights and the available means
of enforcing those rights and by training lay persons in advocacy skills, negotia-
tion and, one might add, mediation,®

Alternative methods of settling digpuies have the potential for significantly
transforming the role of legal services in the directions advoecated by Bellow and
Houseman, although realization of this potential will most probably require years.
Enormous unmet need for traditional legal services continues to exist. Alternative
forums do not appear to be reducing this need ; rather they appear to be attracting
disputes that may never otherwise have reached a lawyer. Yet there is a real
possibility that the growth of alternatives will release legal services lawyers, and
even paralegals, from their preoccupation with individual complaints and enable
them to concentrate a greater portion of their energies and resources on solutions
to systemic problems.

As an example, intrafamily disputes have occupied the time of legal services
programs since their inception. The largest category of cases handled by field
programs funded by the Legal Services Corporation continues to be family/
domestic: these cases comprise 35 percent of the national average caseload; in
Some programs, as much as 60 percent of the cases are domestic. (Admittedly,
domestic disputes probably do not occupy as large a proportion of attorneys’ time
as these figures would indicate.) At the same time, a significant proportion of the
caseload of virtually every community dispute center, as well as the entire case-
load of a few specinlized family conciliation programs, is devoted to intrafamily
disputes. In addition to providing a nonadversarial forum for dividing jointly
held property and arranging for child custody and visits, mediation programs
have supplied a new approach to the often intractable problem of spousal abuse—
& problqm for which there is a dearth of successful solutions. The growth of
-alte'rnamve forums for resolving domestic disputes, coupled with access to legal
advice concerning the rights of various parties, could relieve legal services pro-
grams of much of the burden of active representation in contested domestic cases,

% G. Bellow, “Turning Solutions into P :
Briefeaso 100 108 108 {(;1977). nto Problems : The Legal Aid Experience,” 34 NLADA
gf‘d. ‘%t 11%1-22. o, Servl .
. W. Houseman, egal Services and Equal Justlce £ 1 : :
our Future,” 35 NLADA Briefcase 44, 49, 56-%7 (1978).  for the Poor: Some Thoughts on
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C. Participation of legal services in developing alternative forums

Many of the alternative forums discussed in this paper (neighborhood justice
centers and prison grievance procedures are obvious examples) are being used
primarily by poor people. Others, including most of the consumer complaint
mechanisms, should be reaching out to include the complaints of the poor but have
not done so. Yet the only organized source of lawyers for the poor, the legal
services movement, has been uncharacteristically silent about the growth of non-
judicial remedies and the role of the poor in their design and operation.

To date, alternative forums have been organized and operated by a variety
of groups: local bar associations, law schools, private businesses and private
nonprofit corporations. With few exceptions, legal services programs have not
participated in organizing such programs or in opposing them ; by and large,
they have simply ignored them. This lack of attention to a world-widgs move-
ment that has the potential for drastically expanding and, in some cases,
modifying the remedies available to a large number of people for a wide range
of problems, may be attributable to the coincidental proliferation of non-
judicial forums with the reorganization and expansion of federally funded legal
services programs. Whatever the explanation, a continuation of the laissez-
faire position on the part of the legal services community can serve only to
exclude poor people and their representatives from vital processes of decision-
making concerning the design of programs, their accountability and the alloca-
tion of resources.

Members of the legal services community should be taking active positions
concerning the development of alternative methods of dispute resolution in their
communities. First, both attorneys and paralegals need to inform themselves
about the issues involved and to develop their own positions concerning the rela-
tive importance of the various objectives discussed in this paper. Second, local
offices should raise questions about the range of alternatives available for the
resolution of disputes in their communities, as well as about the performance of
any experimental programs., It is important that empirical data be collected
that will permit evaluation of the extent to which various remedies meet their
objectives. At a minimum, legal services offices should follow up on the clients
referred by them to alternative mechanisms, in order to determine their satis-
faction with the process and its results, and to make their own assessment of
the quality of justice being provided.

Third, the legal services movement should press for the establishment of
effective grievance mechanismg in institutions such as prisons, schools and
hospitals, where none exist or where existing mechanisms are not responsive
to clients’ complaints, Finally, legal services attorneys must insist on the par-
ticipation of the client community (and themselves, where their advocacy is
needed) in both the design and the operation of loeal programs and on ad-
herence to those objectives most likely to achieve justice for the poor.

It seems likely that increased federal funding soon will be available to support
local experimentation with alternative forms of dispute resolution. 'It is im-
portant that legal services play a role in developing and implementing these
experiments. Specifically, legal services attorneys, paralegals and eclients should
serve as members of boards of directors, or oversight committees, as mediators
and case screeners, and as evaluators—in other words, in every capacity in
which they can influence policy or practice.

In order to be effetive, this sort of participation will require the education of
clients concerning the use of alternative remedies and their training in specific
skills of negotiation, advocacy and mediation. These activities may result in a
functional reorganization of some legal services offices. They will take time and
may require gkills as yet incompletely developed. Yet they comprise the only way
to ensure that the proliferation of remedies is responsive to the concerns of the
poor and that the growth of alternatives will hasten the achievement of equal
justice.

(d) By LARRY E. RAY, Hsq.
INTAXE AND THE NIGHUT PROSECUTOR'S PROGRAM—THE YEAR IN REVIEW: 1978

(Larry Ray, Assistant City Attorney, Coordinator)

INTRODUOTION

The Night Prosecutor’s Program has completed its sixth year of operation.
It is congidered one of the most successful and flexible mediation programs in the
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nation. Bach innovative idea in the criminal justice system which is intx;oc}uced
as a program such as the Night Prosgcutqr’s 'Pro.gram. 1111}st progress t}uopgh
several stages: Planning, implementation, 1nst1(:utlpnahzatmn, and ‘re-emngnla;
tion., The year of 1978 was a time to re-examine the goals of the Night
Prosecutor’'s Program and its means of achieving these goals. .
Various aspects of the Night Prosecutor’s Program was procedurally 1e01%.-'
nized as a result of this re-examination, S_o-xpg functions were 1'edeﬁn.(=d. 1.101
example to achieve the goal of sereening all civilian-filed eriminal complaints, the

Intake Division was created.

(I) Intake Division . . o

The intake division is in charge of the initial screening of all cu;}lan com-
plaints. Nine law students have been designated as “1‘nt:a!{e cqunselpr§ “fho 311:9
supervised by a coordinator-attorney. The intake‘ dl\’lSlO'n' is ass1st€dt in tt 1‘1151
screening process by “a duty prosecutor’’, a rotating position among the tric
prosecutors for one week periods.

(A) Inteke procedure . ‘
The intake counselors interview the complaints in an attempt Eo 1de11t1f¥ (Ill)l
the problem and (2) the most appropr@ate _actlon to be talken. l«re.quex}f_lg,'t c
complainant needs information and/or direction ; thus, a phone call, interview, or
referral is all that is necessary. . .
1e§‘§r(1)g]1 tshe total number of screening inﬁerviews, appro;nmately 'sm_ty pe)r fz.ent
(60 percent) of the complainants are initially scheduied for a mgdmhon h(,aiu}gé
If o formal charge is necessary, the intglke cgunse}or will assist .the comp ‘i‘lgl
in completing a gquestionnaire. This questx.qnnanle wlll‘ then he re‘we\\?ed1 nyo 'I(i
duty prosecutor.” The duty prosecutor will evaluite the crc‘)mpl‘mpt’an( in {nr
the intake counselor whether a charge shpuld .be filed. The intake counst(; o
will then contact the complainant and advise him/her of the recomn;epda (1101'1‘5:
In erisig situations, the intake counselor may evaluate the complaint and 1
necessary assist the complainant in filing the charge.
(B) Counselors:

Trequently, the student human relations counsel_ors will assist in' the ‘screen-
ing process. They will provide short term counseling and referrals to commu-

nity agencies.

(C) Intake statistics: . o
Statistics were recorded from the intake cards on a random basis resulting In

he following:
F & TYPE OF COMPLAINTS

[Random sampling]

Categories Percentage Number
1.2 15
AMALS. ... oomeeomommmoommmmen oo oo T L 31,0 378
ASSAUNS - - w <o o mmmm o m mmm mmmmammomemnm S mmme s memm oS m T om s o 28
Criminal QAMAgINE. - -« mnmoem=mmammmmm mmmmmm=mm=mmasmmmsmm ol s e mmmm oo >3 65
Disorderly condUet - - - omoe oo omommsmnammemmammm e m oo mmmmammn o omon e e o mm oo o 2 e
HAIBSSMAN « « ;- om oo 2w mmmm s o mm == mmmm o o ms o mm oo Sm e 12 4
Interference WIth CUStOdY .« oo oo e e oo oo e e 3.0 Y
Landlord/tenant. o ocoecmmcemamen e e o
Menacing theats - - -mnmsmmn s mmmmimmmem s mmmmsemmo s mmme o os oo -8 2
NON-SUPPOMt. ..« - < om o mmmmmm e mm oo o e o = e S o 3 -
Passing bad CHECKS. - - n mm oo ommcmammme s s s s s o 37 B
Failure 10 detiver title . . - o cecemacmmmommmmmm o smmammemmmam on e mmmns 1.2 1
Plephone HATASSMENE ... o om e e mmom e mm = s = m i m o e w5 lgg
R 9.2
6SPASSING. oo sm s mm o o imimmmammn o mm e mm o : 8
irJrrlaslPthorizgd use of motor vehicle and propenty....coeameeocccmmmmnanoeona l.i :
Felony CNATEES..omoemmmmmmmmmmmmmmm s amme m mmommmosos oo ommmnn oo sm s oo o 5
OtHET e e oo oo —emmmemm e mm e m o= mmRmemmmm e ammmmm oo o= e emem s
TOAl o oo oo oo imm e mms mm e m o o S S e S e s S om e o 100 1,218
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426 ) inselor
| Prior to the beginning of each hearing sessiof, ”ﬁ}I;l;ltli%ﬁlg?lgxggilggogg diter-
DISPQSITION OF COMPLAINTS : should review each case that is ?Ched“ledoﬁ“’,iofg? - é‘)nmﬂ purely legal problems;
| mine beforehand ({t posglli)le()l \zlh?:a%lllcsc a’s&sd which other cases involve I_n‘obl(i}qlt.s
Categories ) Number  Percentage for example, _“’t"‘tiﬁﬁic%te {:lomestic disharmony or_other hunllalt“, 1:;{18811113591101‘
. which appear 10 bably would be assigned to the Human Relatio
Night Prosecttors hBaTNES e ae cm e o e ce e e amcm ;e m e am e —; e e e 743 61 ficulties ‘which probably s 5 tor's Program
) . = ————— later. . int rnally by the nght Prosecutor
c”ména' wernplaints: 195 ALl cases which ate han%l?d égl?ing each party to inquire into the stat‘;é of
URUTIONS « c e e e e e e e e e e mm oo om e o e mm e mm e mm oo e Y95 e -ap e that 18 X A N i oflicer
W ITANES | e o e o e e et e e e e o s o e e s e i o e e e e 7 ;?‘éStsiltlggfio% fgz)lsot‘l\)’e?lli)'ing- '_L‘his: follow-up is done either by the hearing
e h
R T 292 24 . 1ations Counselor.
Dog fotig T e s e 2 : or the Human Rela N
Refertede o S PORMAL ORANIZATIONAL CHAT:
R;attgrcégve BUTBAU - e e e oo e e e e e o e m i o e }; mcm e OTT RO eka
Smal claims_. = 5
FGCS e cenae - 5
ClBTK OF COUIS e e e e e cc e am e e e e m e e e m e 10
er

‘
] n
24 « {fon 0'Brie
Other (cancel hearing, drop charges, information, 6te.)-.um oo e oo cecmoe ccmm e e eeae 110 9 | GFPYCE HAHAGER
{Legley Uffarman)
TORAL. e e e e cm e e e st e e =i e e 1,218 100 !

(II) Night prosecutor's program components
(A) COolumbus Health Department

The Columbus Health Department has been an integral component of “the
Night Prosecutor’s Program’ for the past two years. One evening each week a
representative from the health department scheduled hearings. The department
exhausts their own particular resources to obtain compliance with a health
ordinance such as cutting weeds or removing trash. Then, before filing the crimi-
nal charge of “failing to comply,” a hearing is scheduled.
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The results have been impressive: Approximately sixty-five percent (65%) E
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compliance after the hearing is scheduled. Frequently, the respondent does not cooNeRLOnS RTI \
realize the seriousness of the complaint. This is explained to them during the COORDINATOR

hearing.

(uindy 111}
{(Ken Jaray}

(B) Bureau of Molor Velicles

The Bureau of Motor Vehicles’ (State Department of Highway Safety) par- !
ticipation in the Night Prosecutor’s Program begin in March, 1978, After the i
Bureau exhausts its resources in attempting to obtain compliance in returning
the driver’s license, license plates, and/or auto registration, the bureau repre-
sentative schedules a night prosecutor hearing. These hearings involve drivers
who have accumulated twelve (12) or more points against their rvecord in a two
year period or who have an ungatisfied judgment arising out of an auto accident.

Approximately seventy percent (70 percent) of the hearings result in com-
pliance without the filing of a criminal complaint. Frequently, the respondent

needs additional information or does an explanation of the situation during
the hearing.

CLERKS !!!': HUMA

RELATIONG .
COUNSELORS V?g/
" EamiHg
. \ oprICENS (26) . e S

e e
|

e il

-Joan Maffeo
«Kavin Nose
pave Quinlan

owen Winclg |

heck program . tor's Pro-
wr - Bg;leik Pr(f)gram” is an integral component 01; fli%?&fnlgoi%%, In most
The Bad h‘ 9,000 bad check hearings were schedule e g & bad check
Shses, 1;{:(1)12?11211?12 the hearing should be thefﬁl?t step in pr
cases ring is twofold & R i t,
' co?lp)ia':ll%t'srg}:lt?eptgg (zlsx(;g\f;ttg %Vlllleiglllulxlglially means restitution to the complainan
(C) Counseling

and
2)

i ni i iting a
To educate the respondent a8 to the possible ramifications of writl g

w inquire ;
i M The hearing officer should Inquire;
ecords indicate that the majority of the cases referred to the Night Prose- 2 Do o e the respondent,

cutor’'s Program involve domestic strife, or other forms of human relations
dysfunctionality. Recognizing that many “crimes” result from the inability of S

T,

Why the incident occurred,
- IFIrO\i' it could have been aio}cdg%i::;%hecks. Defore
citizens to resolve their interpersonal disputes by themselves, it is evident that | If there are additional Otuqscgllection agency, but rather the last s‘tep ‘ter 2’01‘
continued counseling would be an effective means to prevent new interpersonal : The Prosecutor's Office is n’]?ht 5o Check Program provides an oppor t\;m y o
crises. The Human Relations Counseling Program as an integral adjunct to the i the filing of formal charges. FS ondent that he/she intends to pursue the ¢
Night Prosecutor’s Program helps meet a critical need ; personalization of human the complainant to notify thelu?fpnecessm‘y- - tviduals
needs in the criminal justice system. In order to fill this need, graduate students . plaint through formal clmn.nzﬁ lbad check hearings for merchants or mdu'. uhi‘
from the Ohio State University School of Social Work and graduate students 2 Hearing time and place: ts and/or planning to use the program on a 1egx}_b 5
from the Lutheran Theological Seminary at Capital University are available in i having (38) or more responden ? & d Wednesday evenings from 6:00 P.M.ﬁtoTS o
the Prosecutor’s Office to provide further counseling. Undergrate students from basis nire to be held on Monda.\tﬁn frst floor of the City Hall Annex, 67 North
Otterbein College and Ohio Wesleyan also participate. I P.M. in Courtroom No. 12 on the
Obje?tii)ver%: Heviate the immediate criss sibnatl - Tront Street.
o alleviate the immediate crisis situation; i , Sons A N
(2) To determine the precipitating factors leading to the crisis situation ; \ ; (III) Program Op;rralt\?l)rose cutor Program is one of the most suc_cessgg ﬁ;‘ ‘:1111
(8) To foster an understanding of the interpersonal relationships bearing . - iThe C‘{}féﬁ?ﬁx S iﬁ torms of its effectiveness in exﬁstggc:éngﬁ?%!& Griminal
upon the case; and . ‘ A sionary : . ‘tute of Law ‘Bnfor - !
p(4) To discover additional sources of help within th¢ community in terms ; mxe;nplarfy Eﬁoffi b{h‘ghgolg{lstlggl%%ﬂlsn;?g;ram are: (1) to develop a procedure
of social agencies. Justice of L.ELA.A.,
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which would be able to ra i i
. pidly and fairly dispense justi iti i

ggléﬁgyb\;i‘lgeggcomi involy egi wit‘h minor criminal c{iondlfgtt'o((gflignglionfligr%nkhn
fare bu whichoga he eriminal Justice system by reducing’ the number o% er9ne
porsonal tomach buslela '11 l_)acklog in tl}e courts; (8) to ease community and ic tlm-
Frobtms o Ssoe B, 1 RIS volved il ool s o
forum ftor 5 3 S remedy ; to provi ;

r the working population during hours ;vhigh Wgult‘iqggtaig::lebrlflgr%ggrnigi‘;

their employment : and (5
(] [ to i i
arising polO] minof pond. n(al) :‘Asp‘r]ttag:)ve the stigma of a criminal arrest record

(4) Scheculing mediation hearings

In operation, the intake
. O] , cou i i i
;ﬁzd%tlléuﬁ hez_u-ing. It is pOSSiblél iilz?é' a(g?scrlbed Seton may el
app'roximaet%;;n% riz s‘s’l‘leeduled for a date that does not interfere with empl
bring “a witness” to tlek late}-. The complainant is informed that h })cl)lyment,
dnteof thr hetring as (lle hea_rm_g. Notice is mailed to the respondent setast’e thy
g captioning the complaint (assault, harassment d(l;égrfllxlle

ning at large, landlord-tenant pr. i
Sheet o e waudlor intervalsp:mblem’ etc). Hearings are scheduled on a docket

schedule t1
ght prosecutor may schedule the hea;'(-e

6:00-10:00 P.M, during weekdays, 10:00-3:00 P.M.

8 . )
L P.M. Sundays aturdays, and 2:00-10:00
n a crisis si : .

TISIS situation, the hearing may be scheduled within twenty-four (24)
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rs ay be made : 1
gours, b ! t(.) the respondent b phone call or the police

(B) Hearing procedure
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Usually, the hearings are held in one party’s home. Although this situation
creates a more personal relationship with the hearing officer, it may be viewed
as a violation of neutrality by the other party. In that case, negotiations must be
conducted in separate locations, with possibly the hearing officer traveling to

and fro.

The hearings for the Field Hearing Officer are scheduled for the convenience
of the patries; therefore, the hearings are not necessarily held at night.

(IV) Crisis intervention training

A Crisis Intervention Conflict Management Training Program has been tailoréd
for use with the Night Prosecutor Program. This is a twelve (12) hour training
program for clerks, hearing officers, and intake counselors, on how to handle con-
flict situations, how to run a hearing, and how to take a mediational approach
rather than an adversarial one to the hearing process. The ability of hearing
officers to effectively handle their hearing dockets is a direct result of the train-
ing they receive in this program. The Crisis Intervention Training Program not
only helps to alleviate the time burden on hearing officers but also offers them
guidelines on how to effectively structure the informal hearing in a fair, im-
partial way that will result in a fair and just hearing.

In addition to these twelve hours, all the law students are required to attend
four to six hours of “in-house” training which focuses on procedure of intake
and mediation.

This training is facilitated by a counselor/psychologist from the local mental
health center. The facilitator works with program student administrators in
the planning and the implementaticn stage. This facilitator has proven invalu-
able to the program, not only in facilitating the crisis training using his/her
particular expertise, but as a consultant. The facilitator is not integrally in-
volved in the daily operations of the program and usually provides an objective
view of program concerns.

After the weekend of crisis training, the facilitator returns to the program
and does twenty (20) hours of follow-up training. The facilitator observes and
evaluates the trainees’ mediation skills and leads group process at the evening’s

end,
(V) Program statistics
Statistics for the year 1978 are as follows :

Total Total Total Summons Warrants

scheduled hetd settled issued issued

Interpersonal hearings......ocooooeooo 7,422 4,548 4,213 318 83
Bad check hearings. - .. oceeoeowccaeon 8,342 4,197 5, 654 1,184 219
Columbus health department...____.__. 547 313 406 81 0
Bureau of Motor Vehicles 1o oo 920 644 644 152 0
Total . o o e 17,231 9,702 10, 917 1,753 302

1 The Bureau of Motor Vehicles hearing component began March of 1978,

Note: A total of 17,231 hearings were scheduled. Hearings were held in 56 percent of the cases. Of the interpersonal
hearings held, 93 percent were settled. Of the total bad check hearings scheduled, 68 percent were resolved.

(VI) Puture considerations

The new facilities for the Night Prosecutor Program in the Municipal Court
Building should greatly enhance the effectiveness of the program, as separate fa-
cilities on a permanent basis should increase the level of public acreptance. In
addition the expanded centralized quarters will provide for a2 smoother operation
of business in both keeping of records and the screening of complaints.

The Domestic Violence Bill (amend. Subst. HL.B. 835) recently passed by the
State Legislature presents many new factors to consider in the intake procedure,
as well as in the Night Prosecutor hearings. Since domestic violence problems are
quite numerous, the evaluation of new procedures, which the Bill allows, should
contribute to a more effective resolution of domestic violence situations.

(A) Intake-refining intake procedure
The first contact an individual has with the Prosecutors office is when he/ghe
speaks with an intake counselor, Continued examination of all facets of solving
an individual’s problem is made with empliasis on finding an ‘effective out-of-
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court solution. A more complete utilization of community resources which can
provide alternative remedies is contemplated.

Availability of record checks would increase the intake counselors effectiveness
in determining what course of action to follow. Since the emphasis is on solving
problems outside the formal court process, the individual’s previous contact with
the legal system could indicate whether an out-of-court settlement is possible or
even desirable.

Closer and more direct contact with police officers involved in an incident would
contribute to the intake counselor’s analysis of the complaint. Since police have
first hand knowledge of the incident, then input into the intalke process could
prove to be invaluable.

Increased use of human relations counselors (HRC) in the intake procedure
is of extreme importance. Many of the problems seen in the office are ones in
which an HRC can assist and provide important counseling and/or necessary
referrals. The addition of HRC's between the hours of 8:30 a.m.-6:60 p.m. is
desirable and necssary for the continued growth of the program.

(B) Night proseccutor program

The refinement of the process of notifying parties of a Night Prosecutor’'s hear-
ing is contemplated. Many complaints demand immediate attention and resolu-
tion. Police cruiser delivery of notices of emergency hearings can be done rapidly
and is being done now on a limited basis. Plans for expansion and refinement of
cruiser delivery of notices is being studied. In addition, telephone notice of hear-
ings would increase the program’s acceptability to the public. A phone call to a
respondent would be less threatening than a notice received in the mail, and it
would allow the party to ask questions about the complaint and the process in
which he will be participating.

Increased follow-up of hearings to ensure that agreements made by the parties
are being fulfilled. Extreme time pressures and heavy work loads of hearing
officers have prevented effective and structured follow-up in the past. Procedures
are being developed that will contribute to a quicker and more intengive follow-up.

The goal of the Night Prosecutor Program is to have human relations coun-
selors present in 609 of all hearings. Their skills are of extreme importance in
handling the numerous non-legal problems that are encountered. in the hearing
process.

Continual training of hearing officers and human relation counselors is a neces-
sary component. New procedures and services are always arising, Training is a
vital component of the program that will insure a coordinated and informed
staff prepared to handle the public in an intelligent and effective way.
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