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96T CONGRESS SENATE REerort
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CIVIL RIGHTS OF THE INSTITUTIONALIZED

NovemBER 15, 1979.—Ordered to be printed

Mr. Bayw, from the Comrittee on the Judiciary,
submitted the following

REPORT
together with
MINORITY AND ADDITIONAL VIEWS

| ‘ [To accompany S. 10 as amended]

The Committee on the Judiciary, to which was referred the bill
(S. 10) to grant the United States Attorney General statutory au-
thority to initiate and to intervene in civil actions brought to redress
systematic deprivations of constitutional and Federal statutory rights
of persons residing in state institutions, having considered the same,
reports favorably thereon, with an amendment, and recommends that
the bill do pass.

I. Porpose

One measure of g nation’s civilization is the quality of treatment it
provides persons entrusted to its care. The past decade has borne
testimony to the growing civilization of this country through its com-
mitment to the adequate care of its institutionalized citizens.! Nowhere
is that commitment more evident than in the actions of the United
States Justice Department.

Since 1971, the Attorney General has participated in a series of civil
actions seeking to redress widespread violations of constitutional and
federal statutory rights of persons residing in state institutions.
Through litigation conducted by the Civil Rights Division, the Justice

1 See, e.g9. Developmentally Disabled Assistance and Bill of Rights Act of 1975, 42 U.S.C.
8010 et seq, (Pub. L. No, $4-103) ; Rehabilitation Act of 1973, 20 U.8.C. 794 ; (Pub. L. No.
03-112) ; Education of All Handicapped Children Act of 1975 (Pub. L. No, 94-142) ; Juve-

: nile Justice and Delinquency Prevention Act of 1974, 42 U.S.C. 5601 et seq. (Pub. L. No.

; 93—415) ; Omnibus Crime and Safe Streets Act, 42 U.S.C, 3701 (Pub. L. No. 90-351)

5&‘.‘3&% )C_ommlssion and Reorganization Act of 1976, 18 U.S8.C. 4201 et segq. (Pub. L. No.
' (1)
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Department has participated as amicus curiae or plaintiff-intervenor
in more than 25 suits brought to secure decent and humane con-
ditions in institutions housing the mentally ill, the retarded, the
chronically physically ill, prisoners, juvenile delinquents, and ne-
glected children, In addition, the Attorney General has participated in
suits successfully challenging the constitutionality of several state
commitment statutes.

At least ten Federal district courts have requested the Justice De-
partment to participate in litigation concerningir the rights of institu-
tionalized individuals. The Attorney General has also petitioned to
intervene in pending cases, to represent the interests of the United
States in securing basic constitutional rights for its institutionalized
citizens. Whether by request of the court or by petition to intervene,
however, the Justice Department invariably has brought to_the liti-
gation process investigative resources, technical advice, and legal ex-
pertise unavailable to private litigants. Courts have been openly appre-
ciative of these efforts.?

Apart from their salutary effects on the management of such litiga-
tion, the Justice Department’s activities have enhanced the lives of
thousands of institutionalized individuals throughout the ountry. In
every suit in which the Department has participated, the trial and
appellate courts have upheld the plaintiffs’ claims and ordered ex-
tensive relief. As a result, conditions have improved significantly in
dozens of institutions across the Nation: decent and humane living en-
vironments have been secured for mentally ill and retarded residents
in state hospitals; barbaric treatment of adult and juvenile prisoners
has been curbed ; persons unnecessarily or improperly committed have
been released or relocated in less restrictive community placements;
and States facing the prospect of suit by the Attorney General have
voluntarily upgraded conditions in their institutions and rewritten
State commitment laws to comply with previously announced consti-
tutional standards.

Despite the proven effectiveness of the Department’s efforts, its
litigation program stands threatened by two recent Federal court de-
cisions. District courts in both Maryland and Montana recently ruled
that, absent express statutory authority, the Attorney General lacked
standing to initiate civil actions challenging conditions in two State
facilities for the mentally retarded.® Both suits were recently upheld
on appeal.*

Although Congress has, in other contexts, given the Attorney Gen-
eral explicit authority to redress systematic deprivations of constitu-
tional rights,® it has never expressly authorized him to enforce funda-

2 See text at note 7 infra. See also comments of Judge Nicholas J. Wallnski, Hear-
ings on 8. 1393 before the Subcomm, on the Constitution of the Senate Comm. on the
Judiciary, 95th Cong., 1st Sess., 548, 5562-53 (1977) [hereinafter cited as S. 1393 Hear-
ings]. The Department’s efforts have also been favorably commented upon In legal

erlo%i’?glshgee(,l 3‘1‘25 Herr, Civil Rights, Unclvil Asylums and the Retarded, 43 CIN, L.

BY, , .

3 United States v. Solomon, 419 F, Supp. 368 (D. Md, 1976) (Rosewood State Hospital) ;
United States v. Mattson, C.A. No. T4-138-BU (D. Mont., September 29, 1976), appenl
docketed, No. 763568, 9th Cir,, October 19, 1976 (Boulder River Hogpital).

& United States v. Solomon, C.A. No, 76-2184 (4th Cir., October 12, 1977). United States
v, Mattson 600 I, 2d 1295 (9th Cir, 1979).

s I.g., Title VI of the Civil Rights Act of 1960, 42 U.S.C. 1971 (¢) (discrimination in
voting)'; Title II of the Civil Rights Act of 106¢, 42 U.8.C. 2000a-5(a) édiscrlminution
in public accommodations) ; Title III of the Civil Rzhts Act of 1964, 42 U.S.C, 2000b(a£
(discrimination in public facilitles) ; Title VII of the Clvil Rights Act of 1964, 4
U.8.C. 2000e-6(a) emgloyment discrimination) ; Title IX of the Civil Rights Act of
1964, 42 U.S.C. 2000h-2 (denlal of equal protection) ; Title IV of the Civil Rights Act
of 1964, 42 U.8.C. 2000¢c-8(a) (discrimination in public education).
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mental Federal rights of institutionalized individuals. The Maryland
and Montana decisions malke clear that without a Iederal statute
clarifying the Attorney General’s authority to initiate and to inter-
vene in such suits, the Department’s litigative efforts to protect the
institutionalized will be paralyzed. L

S. 10 provides that authority. It creates no new substantive rights.
It simply gives the Attorney General legal standing to enforee existing
constitutional and Federal statutory rights of institutionalized per-
sons. By codifying the authority of the Attorney General to initiate
and to Intervene in suits to redress serious and pervasive patterns of
institutional abuse, S. 10 ensures that institutionalized citizens will
be afforded the full measure of protections guaranteed them by the
Censtitution of the United States.

II. Texr or SeENATE Bon 10
The text of S. 10 is as follows:

A BILL To authorize actions for redress in cases involving deprivations
of rights of institutionalized persons:secured or protected by the
Constitution or laws of the United States.

Be it enacted by the Senate and House of Represenia-
tives of the United States of America in Congress assembled,

Secrion 1. Whenever the Attorney General has reasonable
cause to believe that any State or political subdivision, offi-
cial, employee, or agent thereof, or other person acting on
behalf of a State or political subdivision of a State is sub-
jecting persons residing in an institution, as defined in section
8, to egregious or flagrant conditions (conditions which are
willful or wanton or conditions of gross neglect) which de-
prive such persons of any rights, privileges, or immunities
seeured or protected by the Constitution or laws of the United
States causing such persons to suffer grievous harm, and that
such deprivation is pursuant to a pattern or practice of re-
sistance to the full enjoyment of such rights, privileges, or
immunities, the Attorney General, for or in the name of the
United States may institute a civil action in any appropriate
United States district court against such party for such equi-
table relief as may be appropriate to insure the minimum cor-
rective measures necessary to insure the full enjoyment of
such rights, privileges, or immunities, except that such equit-
able relief shall be available under this act to persons residing
in an institution as defined in section 8(a) (2) (B) only inso-
far as such persons are subjected to conditions which deprive
them of rights, privileges, or immunities secured or protected
by the Constitution of the United States. In any action com-
menced under this section, the court may allow the prevailing
party, other than the United States, a reasonable attorney’s
fee as part of the costs. The Attorney General shall person-
ally sign the complaint in such action.

SEc. 2. (a) At the time of the commencement of an action
undetr section 1, the Attorney General shall certify to the
court—

(1) that at least fifty-six days previously he has noti-
fied in writing the Governor or chief executive officer

ey
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and attorney general or chief legal officer of the appro-
priate State or political subdivision and the director of
the institution of—

(A) the alleged conditions which deprive rights,
privileges, or immunities secured or protected by the
Constitution or laws of the United States and the
alleged pattern or practice of resistance to the full
enjoyment of such rights, privileges, or immunities;

(B) the supporting facts given rise to the alleged
conditions, and the alleged pattern or practice, in-
cluding the dates and time period during which the
alleged conditions and pattern or practice of resist-
ance occurred, the identity of all persons, reasonably
suspected of being involved in causing the alleged
certification, and the date(s) on which the alleged
conditions and pattern or practice at the time of the
conditions and pattern or practice were first brought
to the attention of the Attorney General;

(C) the minimum measures which he believes
may remedy the alleged conditions and the alleged
pattern or practice of resistence;

(2) that he has notified in writing the Governor or
chief executive officer and attorney general or chief legal
officer of the appropriate State or political subdivision
and the director of the institution of his intention to
commence an investigation of said institutions(s) and
that from the time of such notice—

(A) he or his designee has made a reasonable good
faith effort to consult with the Governor or chief
executive officer and astorney general or chief legal
legal officer of the apuropriate State or political sub-
division and the director of the institution, or their
designees, regarding financial, technical, or other
assistance which may be available from the United
States and which he believes may assist in the cor-
rection of such conditions and pattern or practice of
resistance;

(B) he has endeavored to eliminate the alleged
conditions and pattern or practice of resistance by
informal methods of conference, conciliation, and
}S)ersuasion, including discussion’ with appropriate

tate officials of the possible costs and fiscal impacts
of the alternative minimum remedial measures, and
it is his opinion that all efforts at voluntary compli-
ance have failed ; and

(C) he is satisfled that the appropriate officials
have had a reasonable time to take appropriate ac-
tion to correct such conditions and pattern or prac-
tice, taking into consideration the time required to
remodel or make necessary changes in physical fa-
cilities or relocate residents, reasonable legal or pro-
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cedural requirements, and any other extenuating
circumstances involved in  correcting such
conditions;

(8) that he believes that such an action by the United
States is of general public importance and will ma-
terially further the vindication of rights, privileges, or
immunities secured or protected by the Constitution or
laws of the United States.

(b) Any certification made by the Attorney General pur-
suant to this section shall be personally signed by him.

Skc. 8. (a) Whenever an action has been commenced in any
court of the United States seeking relief from conditions
which deprive persons residing in institutions of any rights,
privileges, or immunities secured or protected by the Consti-
tution or laws of the United States causing them to suffer
grievous harm and the Attorney General has reasonable cause
to believe that such deprivation is pursuant to a pattern or
practice of resistance to the full enjoyment of such rights,
privileges, or immunities, the Attorney General, for or in the
name of the United Statcs, many intervene in such action
upon motion by the Attorney General in accordance with the
Federal Rules of Civil Procedures.

(b) (1) The Attorney General shall certify to the court in
the motion to intervene filed under subsection (a)—

(A) that he has notified in writing, at least fifteen
days previously, the Governor or chief executive officer,
attorney gencral or chief legal officer of the appropriate
State or political subdivision, and the director of the
institution of—

(1) the alleged conditions which deprive rights,
privileges, or immunities secured or proteoteg by
the Constitution or laws of the United States and
the alleged pattern or practice of resistance to the
full enjoyment of such rights, privileges, or
immunities;

(ii) the supporting facts giving rise to the al-
leged conditions, including the dates and time
period during which the alleged conditions and
pattern or practice of resistance occurred; and

(iil) the minimum measures which he believes
may remedy the alleged conditons and the alleged
pattern or practice of resistance; and

(B) that he believes that 'such intervention by the
United States is of general public importance and will
materially further the vindication of rights, privileges,
or immunities secured or protected by the Constitution
or laws of the United States.

(2) Any certification made by the Attorney General pur-
suant to this subsection shall be personally signed by him.

(¢) Any motion to intervene made by the Attorney Gen-
eral pursuant to this section shall be personally signed by him.
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~ (d) In any action in which the United States joins as an
intervenor under this section, the court may allow the pre-
vzuhng party other than the United States a reasonable at-
torney’s fee against the United States as part of the costs:
Provided, That nothing in this subsection precludes the
award of attorney’s fees available under any other provisions
under the United States Code.

Skc. 4. No person reporting conditions which may consti-
tute a violation under this Act shall be subjected to retaliation
in any manner for so reporting.

Sko. 5. (a) (1) Subject to the provisions of paragraph (2),
in any action brought pursuant to section 1979 of the Revised
Statutes of the United States (42 U.S.C. 1983) by an adult
convicted of a crime confined in any jail, prison, or other
correctional facility, or pretrial detention facility, the court
may, if the court believes that such a requirement would be
appropriate and in the interests of justice, continue such
case for a period of not to exceed ninety days in order to
require exhaustion of such plain, speedy, and effective admin-
istrative remedies as are available.

(2) The exhaustion of administrative remedies under
paragraph (1) may not be required unless the Attorney Gen-
eral has certified or the court has determined that such admin-
istrative remedies are in substantial compliance with the min-
mum acceptable standards promulgated under subsection (b).

(b) (1) No later than one hundred and eighty days after
the date of enactment of this act, the Attorney General shall,
after consultation with persons, State and local agencies, and
organizations with background and expertise in the area of
corrections, promulgate minimum standards for the develop-
ment and implementation of a plain, speedy, and effective
system for the resolution of grievances of adults confined in
any jail, prison, or other correctional facility, or pretrial de-
tention facility, Such standards shall take effect thirty legis-
lative day. after publication unless, within such period, either
House of Congress adopts a resolution of disapproval of such
standards.

(2) The minimum standards shall provide—

(A) for an advisory role for employees and inmates
of any jail, prison, or other correctional institution, or
pretrial detention facility (at the most decentralized
level as is reasonably possible) in the formulation, im-
plementation, and operation of the system; .

(B) specific maximum time limits for written replies
to grievances with reasons thereto at each decision level
within the system; )

(C) for priority processing of grievances which are
of an emergency nature, including matters in which delay
would subject the grievant to substantial risk of personal
injury or other damages; i )

(D) for safeguards to avoid reprisals against any
gri&wnnt or participant in the resolution of a grievance;
an
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(E) for independent review of the disposition of
grievances, including alleged reprisals, by a person or
other entity not under the direct supervision or direct
control of the institution,

(c) (1) The Attorney General shall develop a procedure for
the prompt review and certification of systems for the reso-
lution of grievances of adults confined in any jail, prison, or
other correctional facility, or pretrial detention facility, to
determine if such systems, as voluntarily submitted by the
various States and political subdivisions, are in substantial
compliance with the minimum standards promulgated under
subsection (b). .

(2) The Attorney General may suspend or withdraw the
certification under paragraph (1) at any time that he has
reasonable cause to believe that the grievance procedure is no
longer in substantial compliance with the minimum standards
promulgated under subsection (b). .

(d) Noncompliance by an institution with the minimum
standards promulgated under subsection (b) shall not consti-
tute the deprivation of rights, privileges, or immunities se-
cured or protected by the Constitution.

Sro. 6. The Attorney General shall include in his report to
Congress on the business of the Department of Justice pre-
pared pursuant to section 522 of title 28, United States Code:
(a) a statement of the number, variety, and outcome of all ac-
tions instituted pursuant to this Act including the history of,
precise reasons for, and procedures followed in initiation or
intervention in each case in which action was commenced;
(b) a detailed explanation of the procedures by which the
Department has received, reviewed, and evaluated petitions
or complaints regarding conditions in institutions; (c) an
analysis of the impact of actions instituted pursuant to this
Act, including an estimate of the costs incurred by States and
other political subdivisions; (d) a statement of the financial,
technical, or other assistance which has been made available
from the United States to the State in order tr assist in the
correction of the conditions which are alleged to have de-
prived a person of rights, privileges, or immunities secured or
protected by the Constitution or laws of the United States;
and (e) the progress made in each Federal institution toward
meeting existing promulgated standards for such institutions
or constitutionally gnaranteed minima.

Sec. 7. The Comptroller General of the United States
shall evaluate the adequacy of programs of financial, techni-
cal, or other assistance which are currently available to the
States from the United States to assist in the correction of
the conditions which are alleged to deprive a person of the
rights, privileges, or immunities secured or protected by the
consjitution or laws of the United States, including but not
limifed to the application procedures used, the coordination
bety-cen different Federal agencies, and the level of funding.

Sro. 8, As used in this act—

(a) The term “institution” means any facility or institu-
tion—
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(1) which is owned, operated, or managed by, or pro-
vides services on behalf of any State or political subdivi-
sion of a State ; and

(2) whichis—

(A) for persons who are mentally ill, disabled,
or retarded ;

(B) a jail, prison, or other correctional facility ;

(C) a pretrial detention facility;

(D) for juveniles—
(1) held awaiting trial;
(i1) residing in such facility or institution for
purposes of receiving care or treatment; or
(iii) residing in such facility or institution
for any State purpose, other than a facility or
institution for juveniles who have not been ad-
judicated delinquents or are not neglected juve-
niles or are not mentally ill, disabled, or re-
tarded who are residing in such facility or in-
stitution for the sole purpose of receiving ele-
mentary or secondary educational training or
services; or
(E) for the chronically ill or handicapped, includ-
ing any State-supported intermediate or long-term
care or custodial care facilities.

(b) Privately owned and operated facilities shall not be
deemed “institutions” under this Act if—

(1) the licensing of such facility by the State consti-
tutes the sole nexus between such facility and such State;
or

(2) the receipt by such facility, on behalf of persons
residing in such facility, of payments under title X VT,
XVIII, or under a State plan approved under title XIX,
of the Social Security Act, constitutes the sole nexus be-
tween such facility and such State; or

(8) the licensing of such facility by the State, and
the receipt by such facility, on behalf of persons residing
in such facility, of payments under title X VI, X VIIL, or
under a State plan approved under title XIX, of the
Social Security Act, constitutes the sole nexus between
such facility and such State.

(c) “State” means any of the several States, the District
of Columbia, the Commonwealth of Puerto Rico, or any of
the territories and possessions of the United States.

Sec. 9 (a). It is the desire and intent of Congress that
deplorable conditions in institutions covered by this law
amounting to constitutional deprivations be corrected and
eliminated, not only by litigation, as contemplated herein,
but by the volunteer good faith efforts of the State and local
governments. It is the sense of the Congress that where Fed-
eral programs contain purposes and provisions for funds
which are designated or designed to assist a given State in
improving or upgrading institutions against which the Attor-
ney General has commenced or intervened in litigation under
the provisions of this Act or related treatment or rehabilita-
tion programs, then priority should be given to the correction
or elimination of such unconstitutional conditions from that
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portion of such Federal programs so designated or designed.
It is not the intent of this provision to cause the redirection of
funds for one program to another or from one State to
another. _

(b) When the Attorney General is contemplating actions
under section 1 or 3 of this Act, he shall notify any Federal
department, agency, or entity with an interest in such insti-
tution, of the alleged unconstitutional conditions.

'Sec. 10. Provisions of this Act shall not authorize pro-
mulgation of regulations defining standards of care.

ITI. Lecrsramive History

Since 1976 Congress has indicated a desire to assist the Attorney
General in conducfing his litigation program on behalf of the institu-
tionalized.

On April 26, 1977, Senator Birch Bayh introduced S. 1393, a bill to
grant the U.S, Attorney General statutory authority to initiate and to
intervene in litigation seeking to redress widespread deprivations of
institutionalized persons’ constitutional and Federal statutory rights.
The bill was referred to the committee, which referred it to the Sub-
committee on the Constitution. Five days of hearings were held in
Washington, D.C., on June 17, 22, 23, 30, and July 1, 1977. A total of
40 witnesses testified on S. 1393, including former institution residents,
superintendents of mental and correctional facilities, public health
officials, State attorneys general, doctors, lawyers, experts in the fields
of mental retardation, mental health, and penology, and representa-
tives of numerous organizations interested in the care of the
institutionalized.

The Subcommittee on the Constitution met on November 15, 1977 to
consider S. 1393. By a vote of 4 to 0, the subcommittee reported the bill
to the committee, with the recommendation that favorable action be
taken on it.

The Committee on the Judiciary considered and discussed the bill
at several meetings in 1978, and on July 18, 1978 met for the purpose
of final consideration on reporting the bill. The committee, by a vote
of 11 to 6 ordered S. 1393 reported with a recommendation that it be
pa?sed by the Senate. However, the Senate failed to act on S. 1393 in
1978,

Senator Bayh and Senator Hatch along with 27 other Senators in-
troduced S. 10 on January 15, 1979. The bill was referred to the Sub-
committee on the Constitution following which, three days of hearings
were held on February 9, March 28 and March 29, two of which were
devoted, at the request of Senators Thurmond and Morgan, to opposi-
tion to the legislation. On September 7, 1979, the Subcommittee on the
Constitution voted to allow full committee consideration of the legisla-
tion by a vote of 5 to 2 after approving nine amendments to the bill.

The Committee on the Judiciary considered and discussed the bill
at two meeting on October 23 and October 30 and by a vote of 12 to 4
ordered S. 10 reported with recommendation that it be passed by
the Senate. All but one of the amendments which were voted upon
failed. An amendment offered by Senator Dole which refined certifi-
c%tion language in section 8 was accepted by the committee by a vote
of 13 to 2.

§1-097 0 - 79 - 2
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IV. BACKGROUND

In 1971, guardians for a class of patients at Alabama’s Bryce
Hospital for the mentally ill brought smit against institution adminis-
trators and State officials, alleging that the conditions at Bryce and the
State’s two other hospitals for the mentally handicapped fell below the
minimum levels of care and treatment required by the Federal Con-
stitution. That case, Wyait v. Stickney,® marked not only the beginning
of a series of lawsuits brought to secure fundamental rights for institu-
tionalized individuals, but the inauguration of the Justice Depart-
ment’s litigation program to assist in that effort. For it was in Wyaté
that Judge Frank M. Johnson, Jr. first ordered the Attorney General
to appear as litigating amicus curiae, to assist the court in gathering
evidence of institutional conditions, to evaluate the adequacy of the
hospital’s treatment programs, and to assist institution officials in meet-
ing Federal standards for adequate care. At the conclusion of trial, the
court took special notice of the “exemplary service” provided by the
Department.”

ince 1971, the Office of Special Litigation and Office of Public
Accommodations and Facilities of the évil Rights Division of the
Justice Department have continued to participate in Wyait-type
suits challenging conditions of confinement in State institutions across
the Nation, and successfully attacking the constitutionality of several
State commitment statutes.? Often the Department has requested or
been ordered te appear by courts in suits initiated by private parties;
in such cases the Department has acted in the capacity in litigating
amicus or plaintiff-intervenor. More recently, the Department initiated
suit as the sole plaintiff, on behalf of the United States, to secure
humane and adequate treatment for its institutionalized citizens.®

Common to every suit in which the Department has participated
has been the revelation of conditions so deplorable that courts have
uniformly ordered immediate and unconditional relief. A sample of
those conditions and the impact of the Attorney General’s involve-
ment in suits brought to ameliorate such conditions merits careful
consideration.

A. INSTITUTIONAL CONDITIONS

M ental institutions—The conditions documented in the Wyats de-
cision and subsequent suits dispel any doubt as to the existence,
severity, or scope of institutional abuse. In Wyat¢, the record revealed
that Alabama’s mental hospitals were severely overcrowded and under-
staffed. Retarded persons were tied to their beds at night in the ab-
sence of sufficient staff to care for them; toilet paper was locked up to
avoid additional cleanup work. One patient was regularly confined in
a straightjacket for 9 years, as a result of which she lost the use of

6325 F. Supp. 781, 834 I' Supp. 1341, 344 F. Supp. 873, 344 T, Supp. 387 (M.D.
Ala, 1971-72), af’d sud nom. Wyatt v, Aderholt, 508 F. 2d 1805 (5th Cir. 1974).

7344 P. Supp. at 375, n. 3.

8 Stamug and United States v. Leanhardt and State of Iowa, 414 T, Sngp. 4390 (8.D.
Town 1976) ; Alexzander and United States v. Hall, C.A. No, 72-209 (D.S.C. 1074) ; Bartley
v. Kremeng, 402 I, Supp, 1039, (B.D. Pa, 1975) (three-judge court), vacated and remanded
auh nom. HKremens v. Bartley, No. TH5-1074, S, Ct,, decided May 16, 1977; Ewing *
Gaver, C.A. No, 0-74-147 (N.D, Ohio 1974).

o United States v, Solomon, 419 F. Supp. 858 (D. Md. 1976), aff’d C.A, No, 76-2184
(4th Cir., October 12, 1977) ; United States v. Maltson, C.A. No. 74-138-BU (D. Mont.,
September 29, 1976), eppeal docketed, No, 76-3568, 9th Clr,, October 19, 1876.
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both arms.’® The State ranked 50th in the Nation in per patient ex-
penditures and the less than 50 cents per patient per day spent on food
resulted in a diet “coming closer to punishment by starvation than
nutrition.” 1* The court ultimately characterized conditions at the
State hospital for the mentally retarded as “conducive only to the
deterioration and debilitation of the residents * * * and substandard
to the point of endangering [their] health and lives.” 2

The conditions documented in Wyatt were neither unique to Ala-
bama facilities nor endemic to the South. In a suit challenging the
adequacy of care at New York’s Willowbrook State School for the
Mentally Retarded, the trial record revealed equally appalling con-
ditions.’® Participating as litigating amicus, the Department assisted
plaintiffs in producing evidence of massive overdrugging of retarded
children by staff, and physical abuse of weaker residents by stronger
ones, In the absence of adequate supervision, children suffered broken
teeth, loss of an eye, and loss of part of an ear bitten off by another
resident. In an 8-month period, the 5,000-resident facility reported
over 1,300 incidents of injury, patient assault, or patient fights. Un-
sanitary conditions led to 100 percent of the residents contracting hep-
atitis within 6 months of their admission. ¢

The trial court characterized conditions at Willowbrook as “shock-

ing,” “inhumane,” and “hazardous to the health, safety, and sanity of
the residents.” 2

Facilities for juweniles—In a 1974 case challenging conditions in
Texas’ five juvenile detention facilities, the Justice Department was
again ordered by the court to appear as litigating amiécus*® After a
year of discovery and six weeks of trial, the court determined that the
staff was engaged in “a widespread practice of beating, slapping,
kicking, and otherwise physically abusing juvenile inmates, in the
absence of any exigent circumstances.” 17 Brutality was found to be
g regular occurrence * * * encouraged by those in authority.” 8

In Gary W. v. Stewart,*® the Justice Department participated as

10 The evidence at trial revealed that four patlents died.as the result of inadequate
supervision : one when a garden hose was inserted in his rectiis1 by a fellow patient charged
with the responsibility of cleaning him ; another when a fellow patient pushed the wheel-
chair in which he was confined through a shower of scalding water; a third when soapy
water was forced down his throat; and a fourth when he ingested an overdose of drugs
left unattended and unsecured. 503 I\, 2d at 1311, n. 6,

1 Wyatt v. Stickney, 334 F. Supp., at 1343 ; Wyatt v. Aderholt, 503 I, 2d at 1310-11.

2 Wyatt v. Aderholt, 503 ¥, 2d at 1309, n, 4.

18 New Vork State Ase’n for Retarded Children v. Rockefeller, 357 . Suvp. 752 (E.D.
(I;I.Y. 1)973), sub nom., NYSARQ v. Oarey, 393 ¥, Supp. 715 (B.D. N.¥, 1975)) (consent

ecree).

14 A cerebral palsy victim mistakenly diagnosed as mentally retarded spent 16 years at
Willowbrook. Testifying on the conditions in the institution, he recalled that wards of
40 residents were fed in a period of 3 to 4 minutes with the courses of an individual meal
mixed together and shoveled down the throats of those unable to feed themselves, Testi-
mony of Bernard Carabello. S. 1393 hearings, 76, Confirming this testimony, Dr. Michael
Wilkins, a former staff physiclan at Willowbrook, testified that the foremost cause of resi-
dent death was pneumonia resulting from the inhalation of rapidly force-fed food. He also
noted that sexual assaults were “a common practice” at Willowbrook. S. 1893 hearings, 74.

16 357 I\ Supp. at 756, 770,

18 Morales v. Turman, 364 F. Supp, 116 (I.D. Tex, 1973). 383 T, Supn. 53 (W.D. Tex.
1974) ; rev’d for absence of a three-judge court, 535 F. 24 864 (5th Cir, 1976), judgment
of Court ¢ t Appeals rev’d and remanced, 430 U.S, 322 (1977).

17 364 1, Supp. at 173, .

18 383 T, Supp. at 73, Juveniles were teargassed ‘“in situations in which no riot or other
disturbance was imminent.” 364 F. Supp. at 170. One youth was sprayed while confined in
a cell, another while being held by two correctional officers, and a third while attempting
to flee o beating. Id. Selected youths were confined in cells lacking “the minimum bedding
necesary for comfortable and healthful sleep,” while others were denied regular nccess to
bathroom facilities. Id, at 172, Some were placed in homosexual dormitories as a form
of punishment,

¥ No, 74-2412 (B.D. La., filed July 26, 1976).

e
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plaintiff-intervenor in a suit successfully challenging Louisiana’s
practice of sending hundreds of retarded, disturbed, neglected, aban-
doned, and otherwise dependent children to out-of-State residential
placements, where conditions of care and treatment were often inade-
quate. The Justice Department’s discovery, conducted throughout the
State of Texas, revealed that children were physically abused, hand-
cuffed, beaten, chained, tied up, kept in cages, and overdrugged with
psychotropic medication,2

Correctional  facilities.—Justice Department-assisted litigation
challenging conditions of confinement in prisons and jails revealed
that conditions in correctional facilities across the Nation were, if
possible, worse than those in mental institutions. In a suit attacking
conditions in the prisons of Oklahoma’s State Penitentiary System,*
the court found that facilities designed to accommodate 2,400 inmates
housed 4,600, Inmates were compelled to sleep in garages and stair-
wells, Groups of four men were regularly confined in 6-by-6-foot cells
with no ventilation, no hot water, and sewage leaks. Over a 3-year
period, one facility reported 40 stabbings, 44 serious beatings, and 19
violent deaths,?* Kitchen and food storage areas were found to be in-

fested with mice, rats, and vermin, and firefighting capabilities were
" deemed “nonexistent.” The court ultimately concluded that conditions
in the prisons constituted “an immediate and intolerable threat to the
safety and security of inmates, prison personnel, and the State.” 2*

A similar conclusion was reached by a trial court evaluating evidence
in a suit brought with the assistance of the Justice Department against
Mississippi State Penitentiary at Parchman.?* Dead rats surrounded
the barracks, broken windows were stuffed with rags to keep out the
cold and rain, exposed wiring posed a constant threat of fire, and open
sewage contributed to the spread of contagious disease. In one camp,
80 men shared three wash basins, which consisted of oil drums cut in
half.2s Milk of magnesia was forceably administered to inmates as a
disciplinary measure ; cattle prods were used to keep inmates standing
or moving. In a 6-by-6-foot cell with no light, toilet, sink, bed, or
mattress, Inmates were confined naked for up to three days, without
hygienic materials, heat, or adequate food. The court characterized the
prison as “unfit for human habitation under any modern concept of
decency.” 28

The conditions cited above do not begin to exhaust the range of
institutional abuses brought to light by Justice Department-assisted
litigation. They do, however, constitute a representative sampling of
the practices documented in dozens of decisions issued by courts in
virtually every part of the country.?”

20 8, 1393 hearings 788.

19;17B;attle v. Anderson, 376 ¥. Supp. 402 (B.D. Okla. 1974), ~— ¥, Supp. —— (June 14,
22376 T, Supp. at 410, 412,
33 Order of June 14, 1977, —— F. §

. y —}
;‘4()5'ates v. Collier, 349 F. Supp. 88fp(N.D. Miss, 1972), af’d, 501 F. 2d 1291 (5th Clr.
%501 F. 2d at 1300.
20 Id,

21 B0, Wé/att v. Stickney, 325 F. Supp. 781, 334 F. Supp. 1341, 344 F. Supp. 373, 344
. Supp. 387 (M.D, Ala, 1971-72), aff’d sub nom. Wyatt v. Aderholt, 503 ¥, 2d 1305
(5th *C‘i)r. 1974) ; New York State Ass'n for Retarded Ohildren v. Rockefeller, 357 F,
Supp. 752 (E,D. N.Y. 1973) ; Halderman v. Pennhurst, C.A. No. 74-1345 (E.D. Pa., Decem-
ber 23, 1977) ; Morales v. Turman, 364 F, Supp. 166 (E.D. Tex. 1973), 383 F. Supn. &3
1974) ; Welsch v. Iikins, 373 F. Supp. 487 (D, Minn, 1974), af’d {n part, 550 F, 24
Collier, 349 I, Supp. 881 (N.D. Miss, 1972) ; Battle v, Andergon, 376 F. Supp, 402 (E.D,
Okla, 1074) ; Newman V. Alabama, 349 T, Supp, 278 (M.D. Ala. 1972), aff’d in part, 503
P, 2d 1320 (5th Cir. 1974), cert. denied, 421 U.S. 948 (1875); Pugh v. Locke, 408 F.
Supp. 318 (M.D. Ala, 1976) ; Williams V. E’dwarda, 547 F. 2d 1206 (1977).
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B. JUSTICE DEPARTMENT INVOLVEMENT

1. Legal bases for relief

In all of the cases cited abave, the plaintiffs and the Justice Depart-
ment challenged conditions and practices of the institutions in question
as violative of their residents’ fundamental rights under the Federal
Constitution and in some instances their rights under Federal statutes
as well. In every case they prevailed, and if is now generally accepted
that the Federal Constitution guarantees institutionalized citizens a
decent and humane living environment.?

Theories of relief have varied, depending on the circumstances of the
commitment. In the area of civil commitments, some courts have recog-
nized an express “right to treatment” under the 14th amendment,2®
Others have found that the 8th amendment’s prohibition against cruel
and unusual punishment encompasses a right to “protection from
harm,” which ensures civilly committed persons the safeguards neces-
sary to protect them from conditions that threaten their safety or
guarantee their further deterioration,®

In the case of prison inmates and pretrial detainees, no right to
rehabilitative treatment has ever been articulated. However, courts
have consistently held that where conditions of confinement are “so
base, inhumane, and barbaric” as to “shock the conscience of any right
thinking person” they may constitute cruel and unusual punishment in
violation of the 8th amendment.s

Regardless of the legal basis for relief, however, in every case in
which the Justice Department has participated, whether on behalf of
the civilly or criminally committed, the adjudicating court has held
that the Federal Constitution guarantees institutionalized persons the
minimal amenities of life which comprise a safe and humane environ-
ment. In the words of a prominent Federal judge, “a tolerable living
environment is now guaranteed by law.” 32

As noted above, the Justice Department has also been involved in
suits challenging the constitutionality of several States’ civil commit-
ments statutes. In some States, prior to Justice Department litigation,
both the procedures and standards for committing persons were in
clear violation of the 14th amendment’s due process clause, as previ-

% See e.0., Wyatt v. Stickney, 325 F. Supp. 781, 334 F. Supp. 1341, 344 P, Su p. 373,
344 T, Supp. 387 (M.D. Ala. 107 ~72), af’d sub nom. Wyait v. Aderholt, 503 F, 2d 1305
(6th Cir. 1974); New York State Ass'n for Retarded Children v, Rockefeller, 357 I,
Supp. 752 (E.D. N.Y. 1973) ; Davis v. Watkine, 884 F, Supp. 1196 (N.D. Ohio 1974);
AMorales v, Turman, 364 F. Supp. 166 (E.D. Tex. 1973). 383 F. Supp. 53 (1974);
Horacek and U.S. v. Ezon, 357 F. Supp. 71 (D. Neb. 1973) (jurisdictionni issues) ;
Gates v. Collier, 349 F. Supp. 881 (N.D. Miss. 1972), aff’d, 501 F. 2d 1291 (5th Cir.
1974) ; Welsch v. Liking, 873 F. Supp. 487 (D. Minn. 1974), af’d in part, 550 F, 2d
1122 (8th Cir. 1977); Gary W. v. Stewart, No. 74-2412 (RB.D, La., filed July 26, 1976) ;
Inmates of Boys’ Training School v. Affleck, 346 T. Supp. 1354 (D.R.L. 1972); Sta-
chulak v. Coughlin, 364 F. Supp 686 (N.D. Ill, 1973) : Martarella V. Kelley, 349 F. Supp.
575 (8.D. N.Y, 1972) ; Nelson v. Heyne, 491 I, 24 352 (Tth Cir.), cert. denied, 417 U.S.
976 (1974) ; Halderman v, Pennhurst, C.A. No. 74-1345 (B.D., Pa., December 23, 1977).

= See, e.g., Wyatt v, Stickney, 325 In. Su‘gp. 781, 334 F. Supp. 1341, 344 P, Sugp‘ 373,
344 F, Supp. 387 (M.D. Ala. 1971-72) afr'd sud nom. Wyatt v, Aderholt, 503 F. 2d
(5th Cir, 1974) : Davis v. Watkins, 384 K, Supp. 1196 (N.D. Ohio 1974) ; AMorales v. Tru-
man, 364 F, Supp. 166 (B.D, Tex, 1973), 383 F. Supp. 58 (1974) ; Welsch v. Liking, 373
P. Sunp. 487 (D. Minn, 1974).

0 See, e.g., New York State Ass'n. Jor Retarded Children v. Rockefeller, 357 F, Supp.
752 (B.D. N.Y, 1973).

% See, e.g,, Gates v. Collier, 501, . 2d 1291, 1301 ; Williums v, Bdwards, 547 F. 2d 1206
(5th Cir. 1977) ; Holt v. Sarver, 309 T, Supp. 362 (B.D. Ark. 1970) af’d 442 F. 2d 304
(8th Civ, 1971) : Wriant v, Vedfann. 387 7. o4 511 (24 Cir 1967) : Newman v. Alabama,
249 F. Supp. 278 (1972), afrd in part 503 F. 2d 1320 (5th Cir. 1974) : Battle v. Anderson,
378 K. Supp, 402 (E.D, Okla, 1974}, . Supp. (June 14, 1977).

3 Circuit Judge Irving Kaufman, Book Review, 86 HARrv. L. Rav. 637, 639 (1973) citing
Wright v. McMann, 387 I, 2d 519 (24 Cir. 1967),
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ously interpreted by the Supreme Court.*® Nonetheless, in the absence
of litigation challenging such laws, they remained in force, Only after
the United States initiated or participated in suits attacking the con-
stitutionality of such statutes, were they repealed. In every State in
which the United States participated in litigation challenging a State
commitment statute, the legislature responded by passing a new law,
bringing into constitutional compliance the substantive and proce-
dural standards for committing its citizens.*

9. Impact of Justice Department efforts

The results of Justice Department-assisted litigation on behalf of
the institutionalized are impressive. Not only have courts given legal
recognition to the fundamental rights of institutionalized individuals,
but State and local officials under court order have made significant
progress in implementing those rights.

As a result of a consent decree agreed to by the parties in the Wiéllow-
brook case and ratified by the court in 1975, the State has proceeded
with a program for reducing significantly the population of Willow-
brook. The New York Department of Mental Hygiene has established
a metropolitan placement unt designed to provide community living
arrangements for former Willowbrook inmates; since the decree was
entered, hundreds of persons have been removed from the 5,000-patient
facility and relocated in community placements. Additional patients
continue to be relocated in what one attorney has characterized as
“good quality placements.” 35

The decrease in the number of Willowbrook patients, coupled with
increased staff hiring provided by the consent decree, has resulted in
cleaner, healthier conditions for those still residing in Willowbrook.
Moreover, a steadily increasing number of patients now receive daily
training. Finally, a review panel of mental retardation experts con-
tinues to monitor the State’s compliance with the consent decree to
ensure its continued implementation.®

Juwveniles—The implementation of the court’s decree in Gary W.,
the suit challenging Louisiana’s practice of sending dependent chil-
dren to out-of-State facilities, provides further visible proof of the
efficacy of the Justice Department’s assistance. Under the terms of the
court order, the affected children are being returned to their home
State, where a team of specialists from Louisiana State University
Medical School evaluates each child previously placed in an out-of-
State facility. Treatment programs are prescribed with the aim of
placing children either with their families with services, or in the
least restrictive setting within a reasonable proximity to their families.
Plaintiff’s attorneys receive reports from the Medical School team and
the State, describing the placement found for each child.’” Stephen
Berzon, lead attorney in the Gary W. case, stated to the Senate Con-
stitution Subcommittee during the hearingson S. 1393 :

T can assure the Subcommittee that these children are being
placed in foster homes, in group homes, or with families near

3 Qee, e.g., 0’Connor v. Donaldson, 422 U.S, 563 (1975) ; In re Gault, 387 U.S. 1 (1967).
8 3 The States are Iowa, South Carolina, Pennsylvania, and Ohio. See cases cited note
supra,

3:; ’.Il“flephone conversation with Chris Hansen, June 16, 1977.

; mT;ggmony of Stephen Berzon, legal director, Children’s Defense F'und, S. 1393 hear-
ngs, 3
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their homes, and it can be done. It is because of the Justice
Department’s involvement in this case that we were able to
accomplish this result.®

Prisoners—Correctional and pretrial detention facilities have
improved markedly as a result of suits brought or assisted by the
Justice Department. As a result of the court order in Gates v, Collier,*®
seven of the most dilapidated camps at Mississippi’s Parchman State
Prison have been closed and replaced by modern facilities meeting
recognized correctional standards. In the wake of the Battle case, in
which the Justice Department participated as plaintiff-intervenor,
Oklahoma State officials have initiated improvements in the facil-
ities of the penitentiary system. Racial segregation has been elimi-
nated ; the most severe overcrowding has been reduced, and continuing
efforts are under way to relocate 150 prisoners per month, until the
population reaches design capacity.*

It should be noted that many of the orders imposed on corrections
administrators have involved neither excessive time nor money. Some,
for instance, have required merely that prison officials cease to engage
in flagrantly unconstitutional practices, such as beating, shooting,
and gassing inmates, censoring and suppressing mail, depriving pris-
oners of hygienic materials, and confining inmates in “dark-liole”
isolation cells for prolonged periods. These abuses have also been
curbed as a direct result of Justice Department litigation.

The success of the Attorney General’s litigation program on behalf
of the institutionalized, both on paper and in action, is eloquent testi-
mony to the potential of the United States to serve as a catalyst in
activating State officials to fulfill constitutional and Federal statutory
duties to their institutionalized populations. In the words of Harry
Rubin, chairman of the Litigation Panel of the Mental Health
Association, “litigation is the single most effective way of dealing
with a continuing inertia among State bureaucracies, and the single
most effective litigant * * * is the U.S. Department of Justice.” **

V. Ostacres To CONTINUED LITIGATION BY THE JUSTICE IDEPARTMENT

A. THE ATTORNEY GENERAL’S EXISTING AUTHORITY TO ENFORCE
CONSTITUTIONAL RIGHTS OF INSTITUTIONALIZED PERSONS

The civilly committed—The Attorney General has never been given
express statutory authority to initiate or to intervene in litigation to
enforce basic constitutional rights of institutionalized persons. For
this reason, much of the Justice Department’s litigative activity has
been the result of requests by courts to appear as amicus curiae,*
or through petitions to intervene in pending suits. While intervention
has proven an effective means of securing constitutional rights for
residents of institutions already the subject of pending litigation, it
has limited the Attorney General in his selection of appropriate cases

B rd.

® 349 F, Supp. 881 (N. D. Miss. 1972), af’d, 501 F. 2d 1291 (5th Cir, 1974). .

i Telephone conversation with Paul Douglas, Office of Public Accommodations and Facili-
ties, U.8. Department of Justice, Civil Rights Division, Det~mber 1, 1977.

41§, 1398 hearings, 452. ,

1 Ag noted above, at least 10 Federal courts have cg :ed upon the United States to par-
ticipate in litigation involving constitutional rights of rhe institutionalized., See testimony
of Drew S. Days IIT, Assistant Attorney General, Civil Rights Division, U.S., Department
of Justice, S. 1393 hearings, 33.

e
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for Justice Department action. Since institutionalized citizens and
their guardians are less likely to initiate suit than are other citizens,
it is not uncommon for deplorable conditions to exist in institutions
against which no suit has been filed. Under present law, however,
the Attorney General’s dependence on the selection of litigation by
private parties constitutes a barrier to the most efficient and effective
utilization of the Justice Department’s resources.

Prisoners—Similarly, in the field of correctional institutions no
statute currently exists giving the Attorney General authority to re-
dress widespread deprivations of prisoners’ constitutional rights.
However, under title ITT of the Civil Rights Act of 1964, 42 U.S.C.
2000Db, the Attorney General is empowered to initiate suit to desegre-
gate public facilities (including jails) operated by the States and
their subdivisions. Similar statutory authority is given the Attorney
General under title IX, 42 U.S.C. 2000h-2, to intervene in pending
litigation seeking relief from the denial of equal protection on account
of race, color, religion, sex, or national origin. Under these two
statutes, the Attorney General has initiated and intervened in suits
against penal facilities that continue to maintain segregated facilities
or otherwise engage in practices that violate their inmates’ rights to
equal protection of the law.** Once admitted as a party to such actions,
he has been able to append additional charges challenging the con-
stitutionality of the conditions of confinement. However, where no
ovidence exists to suggest either racial segregation or other grounds
for claiming a denial of equal protection, the Attorney General faces
the same lack of statutory authority that exists with respect to in-
stitutions for the civilly committed.*

B. SOLOMON AND MATTSON DECISIONS

As noted above, not all instances of institutional abuse are the sub-
ject of pending litigation by private parties. In recognition of the need
to protect the rights of institutionalized individuals, even in the
absence of pending litigation, the Attorney General 3 years ago filed
United States v. Solomon,*® a suit against Maryland’s Rosewood State
Hospital for the mentally retarded. In the complaint, the Attorney
General alleged that officials of the 2,400-resident facility had failed to
provide patients with a decent and humane environment, and that con-
ditions at the hospital fell far below the minimal requirements of the
Constitution. A similar suit, United States v. Mattson, was filed against
Montana’s Boulder River Hospital for the mentally retarded.? The
defendants in both suits moved to dismiss the complaints on the
ground that the Attorney General lacked statutory authority to initiate
such actions.*” Justice Department attorneys argued that the Attorney

@ See, e.9., Williams v, Edwards, 547 ¥, 2d 1206 (6th Cir. 1977) ; Gates v, Oollier, 349
I, Supp. 881 (M.D. Miss, 1972), aﬁ"d, 501 F. 24 1291 (5th Cir. 19745 ; Battle v. Andergon,
376 I, Supp. 402 (1.D. Okla, 1974), F. Supp. (June 14, 1977).

44 See, for example, the complaint filed by the United States in United States v. Elrod,
C.A. No T76C4768 (N.D. IN. filed December 29, 1976), challenging conditions in Cook
County, Ill,, jail. Defendants’ motion to dismiss for lack of standing is pending.

4 519 I, Supp. 358 (D. Md. 1976).

49 C.A. No. 74-138-BU ()D. Mont., September 29, 1976), eppeal docketed, No. 76-3568
(9th Cir, October 19, 1976).

47 Similar challenges have been made to the Attorney General's motions to intervene in
pending litigation. While such challenges have proven unsuccessful so far, at least three
justices of the Supreme Court have expressed do'bt as to the legality of the Attorney Gen-
eral's intervention in such suits, absent explicit authority. In re Istelle, 426 U.S.
3%5, 9%‘8 (1)[976) (Rehnquist, J, with whom the Chief Justice and Mr, Justice Powell joined,

ssenting).
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General had inherent authority to represent the interests of the United

tates in litigation to protect the constitutional rights of its institution-
alized citizens. Rejecting this argument, the district court in Solomon
granted the defendants’ motion to dismiss, The district court in Mon-
tana followed the lead of the Maryland court and dismissed the Attor-
ney General’s complaint in Matéson. In Qctober 1977, the Fourth
Circuit Court of Appeals affirmed the district court decision in Solo-
mon, and in July of 1979 the Ninth Circuit Court of Appeals approved
the decision in Mattson.*s

The impact of the Solomon and Mattson decisions cannot be over-
stated. No$ only do the two decisions pose effective bars to the Attorney
(eneral’s initiation of litigation in the Fourth and Ninth Circuits, but
they threaten to paralyze the Department’s efforts throughout the
Nation. The decisions promise to aifect the Attorney General’s litiga-
tion program in several important respects.

First, any new suit filed by the Department outside the circuits
where Solomon and Matéson were decided will be subjected to defend-
ants’ motions to dismiss, thus causing delay and, in all likelihood, an
eventual cecision adverse to the United States. Second, suits in which
the United States is currently participating as amicus or plaintiff-
intervenor will be disrupted by defendant’s motions to dismiss the
United States as a party, based on the Solomon and M attson decisions.
The Fourth Circuit’s affirmance in Solomon and the Ninth Circuit’s
Mattson strengthens those arguments. Third, defendants who were
previously instituting voluntary changes to avoid suit by the Attorney
General will have little incentive to continue, in the absence of any
real threat of litigation. Finally, those institutions currently under
investigation by the Justice Department will intensify their resistance
to Department-initiated inspections, confident that the Attorney Gen-
eral is powerless to compel cooperation with investigators or compli-
ance with the Constitution. Justice Department attorneys have already
experienced such recalcitrance by some State officials.*®

It is clear that without express statutory authority to secure judicial
enforcement of constitutional and Federal statutory rights of the in-
stitutionalized, the Attorney General’s litigation program cannot sur-
vive. By clarifying the Attorney General’s authority to both intervene
and initiate such suits, S. 10 allows the Nation’s chief law enforce-
ment officer to address the problems of institutional abuse in a sys-
tematic fashion, engaging in a program of selective litigation against
those institutions where the most egregious constitutional deprivations
affect the largest number of people. In this manner, S. 10 permits

8 United States v. Solomon, C.A, No. 76-2184 (4th Cir,, October 12, 7977). United States
v. Matison, 600 I, 2a 1295 (9th Cir, 1979).

9 In at least two Stntes where the Attorney General had filed or auchorized suit, the
attitude of State officials altered radically following the Fourth Circuit’s affirmance in
Solonion. One such suit is United States v, Elrod, an action against officials in charge of
the Cook County, 111, jail. C.A. No. 7T6C4768 (N.D. J11.) Before Solomon, the defendants
were actively =ngaped in negotiating a settlement with Justice Department attorneys;
after the Fourth Cireuit's afiirmance in Solomon, defendants terminated settlement nego-
tiations and seerred a protective order halting further discovery by the Attorney General.

Similar behavior was shown by Indiana officials in a suit authorized against that State’s
Brison system. State officinls initially indicated a willingness to negotiate with Justice

epartment lawyers, provided the latter supplied them with a detailed list of the allegedly
unconstitutional conditions, Assistant Attorney General Days did so in a seven-page letter.
State officials delayed responding to the letter until after the Solonion decision, when they
replied with a one-page letter, summarily dismissing the Justice Department’s allegations
as unsubstantiated,
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the Attorney General to utilize the resources of the Justice Department
in the most effective manner possible.

VI. Neep ror LiEGiSLATION

A, THE NATIONAL COMMITMENT OF THE CONGRESS TO THD
INSTITUTIONALIZED

_Over 1 million persons reside in institutions throughout the Na-
tion.* In recognition of the need to protect this largs but quiescent
minority, Congress has, articulated in a variety of contexfs, a na-
tional commitment to the adequate care of institutionalized citizens,
While recognizing that State and local governments bear primary
responsibility for administering the day-to-day operations of their
institutions, Congress has not hesitated to enact legislation to protect
institutionalized persons through Federal aid and advocacy. Thus in
such laws as the Developraentally Disabled Assistance and Bill of
Rights Act, 42 U.S.C. 6010 et. seq. (Public Law 94-108), the Re-
habilitation Act of 1973, 29 U.S.C. 794 (Public Law 93-112), the
Education of All Handicapped Children Act of 1975 (Public Law
94-142), the Juvenile Justice and Delinquency Prevention Act of
1974, 42 U.8.C. 5601 et. seq. (Public Law 93-415), the Omnibus Crime
and Safe Streets Act, 42 U.S.C. 3701 (Public Law 90-351), and the
Parole Commission and Reorganization Act of 1976, 18 U.S.C. 4201
et seq. (Pub Law 94-233), Congress has passed legislation directly
affecting or serving as models for the operation of State institutions.
Congress also has committed billions of dollars in Federal funds to
provide adequate care for the institutionalized.®

Notwithstanding this clear national commitment, both moral and
fiscal, there is uniform agreement among those familiar with institu-
tional environments that thousands of individuals continue to be sub-
jected to conditions and practices flagrantly violative of their most

basic human rights. In the words of Assistant Attorney General Drew
S. Days ITI:

The experience of the Department of Justice through its
involvement in this litigation has shown that the basic con-

% A survey by the National Association of Superintendents of Public Residential Facill-
ties showed that in 1975, 190,000 persons resided in public institutions for the mentally
retarded. National Associantion of Superintendents, “Current Trends and Status of Public
Residential Services for the Mentally Retarded.” 10 (1975). A National Science Founda-
tion committee reported that in 1976, approximately 363,000 children and adolescents re-
sided in facilities for the emotionally disturbed, institutions for dependent and neglected
children, training schools for delinquents, and institutions for the physically handicapped.
Advisory Committece on Child Development of the National Science Foundation, “Toward a
National Policy for Children and Families” (1976). According to a National Institute of
Mental Health statistical analysis of 1975, at any one time, 200,000 persons are confined
in State and county facilities for the mentally 11l. (A Justice Department census of 1970
revenled that 113,000 of those in facilities for the mentally ill ave 85 or older.) In December
1976, approximately 250,000 pergsons were housed in State prisons. These statistics do no
more than confirm the acknowledged fact that a staggering number of persons, at some
time in their lives, are wholly dependent on an institutional environment,

Bt Some §7.5 billion in Federal funds are devoted to long-term care annually, 8. 1393
hearings, 901, D06, A Government Accounting Office study of the Aid to IFamilies with
Dependent Children program revealed that 25 percent of foster children under the pro-
gram are in ingtitutions, Rosewood State Hospltal for the mentally retarded, the subject
of the recently dismissed Solomon sult, received $14 million in Federal funds dnring fisenl
year 197475, S. 1393 hearings, 802, The United States has a 8-year grant to the Indiana

epartment of Corrections to provide mediecal servieces for its prison inmates. In suifs
hrouyght against prisons and correctional facilities, LBAA funds have been made avaflable
to implement the terms of court decrees e¢.g., Gates v. Collier 501 T, 2d 1291, 1320 (&th
Cir, 1974). Recently, $3.5 million in Federal funds were made available to 168 States to
begin community support programs for their previously institutional citizens. “Commu-

nity Support Program Set To Aid Bx-Mental Patients,” Washington Post, November 16,
1077, A28, col, 8, ' ¢ ' ’
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stitutional and Federal statutory rights of institutionalized
persons are being violated on such a systematic and wide-
spread basis to warrant the attention of the Federal
Government.©?

The dozens of reported cases ® graphically document the need for
active Federal involvement is especially crucial in light of the dem-
onstrated inability of State and local governments to insure adequate
protection of their institutionalized citizens. State attorneys general,
bound by law to defend the very agencies responsible for maintaining
such conditions, are neither willing nor able to serve as advocates for
the institutionalized.™ o

In the words of one mental health expert, “100 years of bad institu-
tional practices is long enough to wait for the State to have sorted
out the problems for themselves.” ® The demonstrated failure of nu-
merous states to fulfill their constitutional obligations to their in-
stitutionalized citizens, and the moral and financial commitment of
the Federal Government to ensure a decent and humane environment
for those citizens, makes Federal enforcement of such obligations both
appropriate and necessary.

B. UNIQUE INABILITY OF INSTITUTIONALIZED PERSONS TO ASSERT
THEIR OWN RIGHTS

The proliferation of Federal law and constitutional doctrine guar-
anteeing certain basic rights to institutionalized persons has done
nothing to overcome their inherent inability to secure enforcement of
those rights. For a-variety of reasons examined below, the institu-
tionalized are uniquely unable to protect their constitutional and Fed-
eral statutory rights without outside assistance. )

First, many institutionalized persons are wholly unaware of their
rights. Some are intellectually and emotionally incapable of under-
standing the concept of legal rights, while others are conditioned to
accept their institutional environments without question. Many are
inarticulate, and most are uneducated. Still others are deemed by law
to lack the capacity to sue. .

This ignorance of legal rights, or inability to articulate them, is
compounded by the physical isolation in which most institutionalized
persoas live. Historically, mental and penal institutions have been
located far from urban centers, inaccessible to friends, relatives,
lawyers, and others who might assist in ensuring protection of institu-
tionalized persons’ rights. Few lawyers can afford the time and expense

52 8, 1393 hearings 27.

% See cases cited note 26 supra.

% Only one State in the Nation, New Jersey, has a State-based independent advocacy
unit empowered to sue other departments of tlie State to secure the rigints of its institu-
tionalized citizens, It is significant, however, that the head of New Jersey's Office of
Publie Advocacy publicly endorsed S, 1398 and its companion bill in the House, Statement
of Stanley C. Van Ness, S. 1393 hearings, 979.

Only minor assistance can be expected from State advocacy programs authorized under
the Developmentally Disabled Assistance and Bill of Rights Act, The inadequate funding
for such programs leaves some States with no more than $20,000 per year to fund their
advocacy projects. Conversation with Joe B. Vargyas, Director, A.B.A. Mental Disability
Resource Center, November 20, 1977, Furthermore, programs institnted under the Act
cannot provide help to institutionalized, but nondevelopmentally disabled, juveniles, pris-
nners, the elderly, or mentnlly ill. The inescapable conclusion 1s that in the foreseeable
future, institutionalized individuals will continue to depend on the U.S. Justice Depart-
ment as the primary enforcer of their constitutional and Federal statutory rights.

8 Testimony of Harry J. Rubin, chairman, Litigation Panel, Mental Health Association,
S. 1303 hearings, 453-54.
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of traveling long distances to interview institutionalized clients; for
obvious reasons, the institutionalized themselves are unable to seeck
outside help.

A third factor impairing the ability of the institutionalized to secure
protection of their rights is a lack of money. Most institutionalized per-
sons are poor; many are indigent; none possesses the resources neces-
sary to finance litigation challenging systematic, institution-wide
abuse. The cost of hiring experts to investigate, document, evaluate,
and present testimony on the adequacy of institutional conditions is
beyond the means of the most aflluent institutionalized individuals.s

In light of the enormous resources required to mount and sustain
protracted litigation necessary to secure institution-wide relief, it is not
surprising that virtually every suit dealing with the rights of the men-
tally disabled has been brought with the assistance of the Justice De-
partment.’” It is equally noteworthy that despite the demonstrated
ability of prisoners to file petitions challenging the constitutionality
of their confinement, few, if any, suits securing widespread relief from
unconstitutional prison conditions have been brought without the
assistance of outside sources, most notably the Justice Department.®

Finally, a less obvious but not less powerful force tending to inhibit
institutionalized persons from asserting their legal rights is their fear
of retaliation. Completely dependent on their institutional environ-
ments, residents are particularly susceptible to intimidation and fre-
quently afraid to voice their grievances. Parents and caring relatives
of institutionalized individuals may be equally inhibited. Drew Days,
Assiatant U.S. Attorney General, testifying during hearings on S. 10
noted:

It has been our experience that individuals are not often
capable of initiating litigation on their own. They don’t have
the full sense of the protections that are afforded them.

In the case of the mentally ill, the retarded, or juveniles, cer-
tainly they, by definition, lack competence to make certain
decisions,

This litigation is extremely expensive, if indeed it gets to the
litigation stage. JExperts are required. Investigations are
required.

It assumes an enormous cost, not only in money, but in hu-
man resources. It is our feeling that where these systematic
problems have been identified, the IFederal Government is the
most effective tool for dealing with these problems and we can-
not, as the Senator said, as a just society, a society interested
in protecting the rights of all people, simply leave the remedy-
ing of these gross deprivations to individual complainants.

58 The cost of mounting litigation challenging institutional practices is enormous, In
Newman v. Alabama, 503 ¥, 24 1320 iﬁth ClIr, 1974), the Justice Department assisted suit
successfully chnllenginig the constitutionality of conditions in the Alabama State prison
system; the court received 1,000 stipulations of fact, & volumes of photographs, 39 docu-
mentary exhibits, 15 depositions, and the testimony of eight nationally recognized experts
in penology, psychology, and publiv health, The National Prison Project, which assisted in
that sut, incurred $25,000 in out-of-pocket costs, not including salaries of the project’s
staff or local attorneys. S. 1393 hearings, 637. Approximating $50,000 has been spent to
date in the Willowbrook suit, exclusive of attorney's fees. S. 1803 hearings, 809.

57 8, 1393 hearings, 187. And see cases c¢ited note 26 supra,

© B.9., Gates V. Oollier, 501 I 2d 1201 (6th Cir. 1974) ; Newman v, Alabama, 503 T, 2d
1320 (bth Cir. 1974); Williams v. Ndwards, 547 F, 2d 1206 (5th Cir. 1977): Battle v.
Anderson, 376 F. Supp. 402 (B.D, Okla, 1974) ; Oogtello v. Wainwight, 307 T, Supp, 20
(M.D. Fla. 1975), af’d, 525 I, 2d 1289 (5th Cir. 1976).
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These four factors compel the conclusion that institutionalized per-
sons cannot be expected to redress systematic deprivations of their basic
rights without assistance, Of the three possible sources of such assist-
ance—the legal services bar, private advocacy groups, and the Justice
Department, only the last-mentioned offers any realistic hope for
improving the plight of the institutionalized.

C. INADEQUACY OF LEGAL SERVICES AND PRIVATELY FUNDED PUBLIC
INTEREST ADVOCACY GROUPS

The resources of the legal services and privately funded public inter-
est bars are woefully inadequate to represent the needs of the Na-
tion’s institutionalized population. By its own estimate, the Legal
Services Corporation’s funding is insufficient to permit its attorneys
to provide minimally adequate legal representation to the nearly 29
million people with incomes below the poverty line.®® The difficulties
involved in communicating with the mentally ill and retarded, the
hardships associated with commuting long distances to confer with
clients in remote locations, and the disproportionately large costs of
bringing any suit challenging the adequacy of institutional care, make
residents of institutions even less likely than other eligible recipients
to receive the assistance of legal services attorneys.

The resources of nonprofit privately funded public interest groups
are equally scant.®® The Mental Health Law Project, the Nation’s major
public interest group in the field of mental health law, employs only
six attorneys in the entire country.®* The National Prison Project, the
largest organization engaged in prisoners’ rights litigation, has a staff
of seven attorneys.®* Of the 92 public interest law centers listed in a
recent national study, only 6 had practices devoted principally to
children’s issues, and only a small portion of the resources of those 6
were devoted to institutionalized children. Of the 57 private firms or
lawyers identified as specializing in public interest work, only 6 spent
more than 10 percent of their time on issues affecting the mentally
impaired.t?

Iven when the public interest law firms aitempt to represent the
institutionalized, they are hampered by shortages of money and man-
power. Many public interest projects are funded on a yearly basis,
thus inhibiting managing attorneys from taking on litigation destined
to extend over a considerable period of time. In addition, the turn-
over rate among public interest lawyers is high; most change employ-
ment within two or three years, further hindering efforts to sustain
protracted litigation.

These limitations of resources, manpower, and continuity among
publicly funded legal services and privately funded public interest
advocacy groups, leave no doubt that institutionalized persons must
look elsewhere for legal representation, In the absence of a massive
and unlikely infusion of funds to provide legal services to the insti-
tutionalized, the vindication of their rights will continue to depend
on the participation and resources of the Justice Department.

&g, 1893 hearings, 813,
0 Jd,
o1 1d, at 804,

%2 Id. at 637.
& Id, at 813,

51-087 0 - 79 - 3
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D. APPROPRTIATENESZ CF JUSTICE DEPARTMENT ADVOCACY TO ENFORCE
FEDERAL RIGHTS OF THE INSTITUTIONALIZED

In the past, Congress has not hesitated to give the Attorney Gen-
eral statutory authority to engage in litigation to secure citizens’ basic
constitutional rights where evidence has tended to show a widespread
denial of such rights. Thus, in the context of discrimination in voting,
education, employment, housing, and public services, Congress has
enacted legislation similar to S. 10, authorizing the Attorney Gen-
eral to redress “patterns or practices” of widespread abuse.®* The au-
thority proposed in S. 10, therefore, is neither novel in concept or
unprecedented in use. Moreover, the results of the Attorney General’s
litigative efforts on behalf of the institutionalized confirm both the
need for and efficacy of such efforts.s

A number or factors make the contribution of the Attorney General
a unique and invaluable one. First, as noted above, private litigants,
even with the assistance of legal services and public interest groups,
cannot marshal the resources necessary to mount a full-scale attack
on system-wide institutional abuse.®® The Justice Department, how-

‘ever, does possess such resources. The Department can call upon the
FBI to conduct thorough investigations of institutions, taking photo-
graphs and collecting relevant data on institutional conditions. It
has ready access to the expertise of other Federal agencies, including
the Department of Health, Education, and Welfare, the Bureau of
Prisons, and the Law Enforcement Assistance Administration, whose
experts can evaluate the data collected by the I'BI or make independ-
ent inspectioms. Indeed, the committee would expect the Department
of Justice normally to consult with HEW and other relevent agencies
in order to determine whether to bring suit and what relief is appro-
priate. From its past experience in the field, the Justice De-
partment is familiar with and has access to nationally recognized ex-
perts in mental health, mental retardation, penology, and public health,
and can rely upon such experts for accurate and responsible assess-
ments of the adequacy of institutional conditions. All of these factors
contribute to the Department’s unique ability to develop a full and fair
factual record for the court.®”

A second important contribution of the Justice Department to liti-
gation on behalf of the institutionalized is its staff of highly skilled
attorneys. Their familiarity with the substantive and procedural is-
sues involved in such litigation gives them an expertise unmatched by

4 I.g., title VI of the Civil Rights Act of 1960, 42 U,S.C. 1971(c) (voting); title IV of
the Civil Rights Act of 1964, 42 U.8.C. 2000c-6(a) (education) ; title VII of the Civil
Rights Act of 1964, 42 U.S,C. 2000e-6(n) (employment) ; title IT of the Clvil Rights Act
of 1004, 42 U,8.C, 2000n-5(a) (publie accommodation) ; title III of the Civil Rights Act
of 1964, 42 UL.Z.C, 2000b(a)_ (public facilities) ; title VIII of the Civil Rights Act of 1968,
42 U.8.C, 3614 (houslngz. For additional statutes, see the Opinion of the Congressional
Research Service of the Library of Congress, reprinted in Appendix B,

6 See 11.B.2. supra.

% Sce note §0 supra.

‘;7 gtephen Tlerzon, commenting upon the Justice Department's role in the Gary W. suit,
noted :

“We had very little idea what was going on behind those closed fences and institutional
walls, The Justice Department was able to hire panels of experts and through the dis-
covery process to have those experts visit the institutions.”

S. 1393 hearings, 789,

The Honorable Nicholas J. Wallnski, who adjudicated Davis v. Watking, noted of the
Justice Department attorneys:

“They * * * managed to get the FBI [into the institution] when we were having prob-
lems., That was resisted all the way along by the institution. They had nccess to experts
who were well versed in the field of what shonld be done in a mental i{nstitution, They
were able to produce those for us, which [neither] the State [nor] local attorneys could
¢ ®*have * ¢ ¢ done * * % They were very helpful,”

S. 1393 hearings, 548.
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less experienced counsel. Judges, litigants, and other attorneys who
have observed the efforts of Justice Department lawyers have been
unstinting in their praise. One judge, 'Lhe Honorable Nicholas J.
Walinski, made the following observations regarding the performance
of Justice Department attorneys in Dawis v. W atkins : %8

They brought with them the underlying technical expertise
necessary to structure this action for trial. They were fa-
miliar with and had access to expert witnesses with expe-
rience in the treatment and care of mental patients institu-
tionalized in large State facilities, They could draw upon a
bank of information maintained by the Department through
its involvement in & number of other cases around the country.
They had access to in-house personnel necessary for the
laborious job of culling through reams of material secured in
the process of discovery, With their assistance the parties
were able to enter into approximately 132 pages of stipula-
tions which had the effect of cutting the trial to five (5) cal-
endar days. (Without the assistance of such litigators expe-
rienced in a highly technical field, I could otherwise anticipate
such an action stretching over months of testimony,)®

In addition to its superior resources and skill, the Justice Depart-
ment brings credibility to the proceedings. The mere presence of
the Department alerts a court that conditions in a given insti-
tution are sufficiently serious and pervasive to warrant the attention
of the Attorney General. The selective procedures used to choose cases

worthy of Justice Department involvement, and the limitation of

such involvement to patterns or practices of abuse, ensure that the
Department’s resources will be directed to cases designed to secure
relief for large numbers of individuals, The relief thus secured serves
as a national precedent, alerting States across the Nation to minimuin
constitutional standards, and enabling them to take prophylactic.meas-
ures to ensure compliance with such standards, thereby avoiding
similar suits against their own institutions. In sum, the presence and
participation of the Justice Department serves to highlight the im-
portant cases, not only for courts adjudicating them but for State
and local officials who will ultimately be held accountable for the
conditions and practices in their institutions.

The Department’s ability to streamline complex litigation results in
a notable conservation of judicial resources. By ensuring a well pre-
pared, tightly structured case, the Department can speed the litigation
process and facilitate settlement, thus saving weeks or months of dis-
covery and trial. Additionally, in suits alleging a pattern or practice
of institutional violations, the court can consolidate numerous indi-
vidual complaints into a single action, to be tried and disposed of in
one proceeding, This, in fact, is what courts have done.™ Thus, the
participation of the Justice Department in such “pattern or practice”

% 384 X', Supp. 1196 (N.D, Ohio 1974).

€ S, 13938 hearings, 552.

70 In a recent suit challenging conditions in Rhode Island's prison gystem, the court con-
solidnted 160 pro se petitions, disposing of them in a single action. Rogs v. Noel, C. A, No.
75-032 (D.R.L). In a Texas case, eight separate complaints have been consolidated for
trial in a single suit Ruiz v. fstelle, C. A, No, 6523 (B.D. Tex,), Similar consolidation was
possible in Pugh v. Locke, 406 T, Supp. 318 (M.D. Ala, 1976) (Alabama prison suit).

]
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suits both accelerates the litigation and avoids piece-meal disposition
of individual complaints, thereby guaranteeing the most effective use
of limited judicial resources.

A fifth and final contribution of the Justice Department to litigation
on behalf of the institutionalized is the stability and continuity it
brings to the litigation process. Defendants who would otherwise
engage in dilatory tactics, In an effort to stall resolution of a case until
plaintiffs’ resources were exhausted or their public interest attorneys
had moved on to other employment, are less inclined to employ such
practices against the Justice Department. This disincentive for pro-
longing litigation can facilitate early settlement. Moreover, once relief
is secured, the Justice Department has the staying power to ensure that
a court’s decree will be implemented. Since the relief ordered fre-
quently takes months and sometimes years to achieve, it is imperative
that the court be able to rely on the continuing presence of the Depart-
ment to monitor implementation of the decree and secure compliance
with constitutional mandates.

VII. CoNSTITUTIONALITY

The committee clearly believes that no convincing argument has
been offered to challenge the constitutionality of S. 10. Since several
constitutional questions have been raised, however, their discussion
may he appropriate.”

Section 5 of the 14th amendment specifically authorizes Congress to
“enforce, by appropriate legislation, the provisions of this article.” As
noted earlier, in other contexts Congress has repeatedly acted under the
power conferred in Section 5 to grant the Attorney General statutory
authority to redress patterns or practices of unconstitutional activity.”
Similarly, in authorizing the Aitorney General to enforce rights, priv-
ileges or immunities secured or protected by the Constitution or laws
of the United States, this bill is not intended to expand the present
Congressional authority over State action arising from section 5 of the
14th amendment. The authority granted to the Attorney General is
limited to enforcement against the State of those laws governing State
conduct th=t Congress has constitutional authority to prescribe. No
successful challenge has ever been made to the constitutionality of
such grants.

The challenge occasionally raised to the constitutionality of S. 10
is grounded in the 10th amendment. The amendment provides that
“[t%he powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States, respec-
tively, or to the people.” Because the institutions subject to suit under
S. 10 will be under the control the States or their political sub-
divisions, some have argued that the bill constitutes an unconstitu-
tional delegation of power to the Federal Government to administer
State and local institutions.

This argument misconstrues both the Constitution and the authority
granted by S. 10. First, the 10th amendment’s reservation of powers
to the States does not imply a reserved right to violate the Federal

7t For further discussion and confirmation of the constiutlonality of the bill, see the
opinion prepared by the America Law Division of the Congressional Research Service of
the Library of Congress, reproduced in Appendix B.

72 See note 64 supra.
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Constitution; nor does it relieve any State of a single obligation
imposed by the Constitution and Federal laws. On the contrary, article
VI of the Constitution expressly states that the Constitution and laws
of the United States shall be “the supreme law of the land . . . any
thing in the constitution or laws of any State to the contrary notwith-
standing.” It is clear, therefore, that the obligation of every State and
local government to comply with the Constitution is in no way affected
by the 10th amendment.

Nor is the grant of anthority to the Attorney General to enforce
compliance with the Constitution through litigation an inappropriate
delegation of power to the Federal Government. Contrary to the
assertions of those unfamiliar with such litigation, Federal courts
called upon to adjudicate claims of unconstitutional institutional con-
ditions have resisted involvement in the day-to-day operations of
State and local institutions beyond that which has been necessary to
ensure constitutionally adequate conditions.” In fact, Federal courts
have punctiliously avoided precipitous intervention in State affairs,
allowing defendants the greatest possible leeway in devising methods
to bring their institutions up to constitutionally acceptable stand-
ards.” Only when State officials have failed to comply with consti-
tutionally mandated judicial orders have Federal courts imposed
specific requirements for institutional operations. Even these, how-
ever, have been no more than what the expert testimony at trial, pre-
vious cases, and nationally recognized standards have indicated to be
minimally acceptable conditions under the provisions of the Constitu-
tion. It is clear, therefore, that both the primacy of the Federal Con-
stitution, and the authority of Congress to implement its provisions by
legislation such as S. 10 is beyond dispute.

VIII. STANDARDS

A. STANDARDS FOR FILING SUIT

A letter reproduced in Appendix A of this report from Drew S.
Days ITI, Assistant Attorney General in charge of Civil Rights, out-
lines the standards used by the Attorney General in the past to deter-
mine when participation by the Justice Department is appropriate
in suits alleging a pattern or practice of unconstitutional institutional
conduct. As noted in the letter, the Attorney General’s participation

%3 It bears emphasizing that the relief ordered by Federal courts, though extensive, has
sought not to transform the institutions in question into ideal places of habilitation, but
only to ensure that conditions therein met minimum standards of decency required by the
Constitution. As stated by Judge Wisdom in Wyatt v. Aderholt <

“The patients here do not seek to guarantee that all patients will receive all the treat-
ment they need or that mav be appropriate to them. Thev seek only to insure that con-
ditions in the State institutions will be such that the patients confined there will have a
chanece to receive aderunté trentment.” [Iimphasis in oricinal.] 503 F, 2d at 1316.

In the context of prison conditions, courts have similarly limited relief under the Sth
amendment to measures designed to remedy conditions which “present a grave and im-
mediate threat to health or physical well being,” ‘“shock the conscience,” or “offend con-
temporary concepts of decency and human dignity and precepts of civilization which we
profess to possess.” Gates v. Oollier, quoting Camphell v, Beto, 460 F. 2d 765, 768 (5th
Cir. 1972) ; Jackson v, Bishop, 404 ¥. 2d 571, 579 (8th Cir, 1968).

" In Wyatt, for example, the court did not take immediate steps to compel State officials
to improve existing conditions at Partlow State Hopsital for the mentally retarded. In-
stead, It directed the Alabama Department of Mental Health to design its own plan for
upgradine conditions to meet constitutionnl standards, 325 F, Supp. 781, 785-86 (M.D.
Aln, 1971). Only after two dendlines had passed without any signs of progress did the
court itself, relying on proposals of counsel for all parties and amici, define the minimal
constitutional standards to which defendants would be held.

= memse s
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in such suits has been limited to cases in which he has found: (1) sig-
nificant numbers of institutionalized individuals, being subjected to
(2) broadly applicable policies or practices, which (3) result in severe
deprivations of fundamental constitutional and Federal statutory
rights, and (4) there is no realistic prospect of relief for such indi-
viduals without the assistance of the United States.

B. STANDARDS FOR RELIEF

As noted in Assistant Attorney General Days’ letter, there is no
dearth of precedent for judges to follow in fashioning equitable relief
for constitutional violations; they have been doing so for years and
will continue to do so in any suit brought to redress unconstitutional
Institutional conditions.” Nor are courts ignorant of nationally rec-
ognized standards on which to base relief. Groups such as the Ameri-
can Public Health Association, the American Correctional Association,
the National Sheriffs’ Association, the American Association on Men-
tal Deficiency, and others, publish standards outlining minimally ac-
ceptable environmental conditions in correctional and mental health
facilities; 7 courts have used such standards regularly as guidelines
in determining constitutionaily adequate conditions. The ability of the
Attorney General to make available to courts both the testimony of
expert witnesses familiar with institutions across the Nation and the
published standards of nationally recognized organizations ensures
that judicial determinations of constitutionally acceptable minima
will be based on authoritative and nationally acknowledged norms.

The Committee wishes to make clear that S. 10 is not intended in
any way to empower the Attorney General to determine medical policy.
The courts will continue to determine if constitutional minima are
being ignored to such a degree that medical care and other professional
services must be addressed, and in making that judgment the Commit-
tee believes the courts should continue to seek the expert medical and
professional advice from organizations such as the American Psychi-
atric Association, the Mental Health Association, the National Asso-
ciation for Retarded Citizens, and other individuals mentioned above
who will guide the courts in fashioning appropriate equitable relief.

IX. FepEran Prison SysTeEM

The committee is quite concerned that the Federal prison system,
which is in fact under the supervigion of the Attorney General, is not
without its shortcomings. While this legislation gives the Attorney
General pattern and practice authority to proceed against State prision
systems alleged to be in violation of the Constitution, the Attorney
Greneral must take positive and forceful action to assure that the
Federal prison system itself is in compliance with the Constitution.

The Attorney General should consider the problem of bringing the
Federal prison system into compliance with the Constitution as high
if not a higher priority than compliance by State and local govern-
T The Supreme Court has repeatedly emphasized the flexibility of such concepts as “due
process'’ and ‘‘cruel and unusual punishment”. In Trop v.. Dulles, for example, the Court
noted that the 8th amendment “must draw its meaning from the evolving standards of
decency that mark the progress of a maturing society.” 356 U.8. 86, 100-01 (1958). The
fact that the amendment’s prohihition against cruel and unusual punishment must be
flexible enongh to reflect these evolving standards of decency does not relieve courts of the

obll;;ntiodn to construe it, nor states of the obligation to comply with the amendment as
construed,

7 See 8. 1393 hearings, 87. It i noteworthy that in every case in which the Attorney
General has participated, the challenged institutional conditions have failed to meet any
nationally recognized standard.
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ments. The committee believes that the Federal Prison Service Policy
Statements and the Draft Kederal Standards for Corrections would,
if properly enforced, make significant progress toward this end. Al-
though the Bureau of Prisons has the internal mechanism to provide
for the proper implementation of these standards and policies, the
committee believes that attorneys in the Civil Rights Division should
be supervising implementation of those standards to insure that the
Federal prison system is held to the same standards as they seek for
State and local systems. ‘I'he committee will consider, if necessary,
amending the Department of Justice authorization bill in future years
based on the information supplied in the Attorney General’s report to
Congress to require that there be an equal allocation of Civil Rights
Division resources on the Federal prisons as well as State and local
facilities.
X. ConocLusioN

Neither the Attorney General nor the committee suggest that liti-
gation by the Justice Department is an ideal method for eradicating
widespread institutional abuse. It is costly, time consuming, and dis-
ruptive of the operation of State and local governments. lixperience
has shown, however, that it is also the single most effective method
for redressing systematic deprivations of institutionalized persons’
constitutional and Federal statutory rights. Until such time as every
State and political subdivision assumes full responsibility for pro-
tecting the fundamental right of its institutirnalized citizens, the need
for Federal enforcement of thuse rights wi.l continue.”’

Congress has repeatedly authorized litigation by the Attorney Gen-
eral to redress patterns or practices of unconstitutional activity di-
rected against groups ill-equipped to enforce their own rights. The
special disabilities of the institutionalized make them a prime candi-
date for advocacy by the Attorney (General. Poor, isolated, usually
inarticulate, frequently incompetent, and wholly dependent on their
institutional environments, they lack both the knowledge of their legal
rights and the means to enforce them. Legal services and public in-
terest attorneys lack the financial resources and personnel needed to
sustain the protracted litigation required to redress system-wide abuse.
In the absence of other available assistance, the only realistic source
of hope for the institutionalized lies with the U.S. Attorney General.

The litigative efforts of the Attorney General to date, undertaken
without express statutory authority, provide conclusive proof of the
efficacy of Justice Department involvement in litigation on behalf of
the institutionalized. The significant visible improvements in correc-
tional and mental health facilities throughout the Nation, the height-
ened sensitivity of the citizenry to the plight of institutionalized per-
sons, and the efforts of some State and local officials to achieve volun-
tary compliance with minimum constitutional standards are directly
attributable to the Attorney General’s litigation program.

The resources and skill which the Attorney General brings to such
litigation cannot be matched by private counsel. The Justice Depart-
ment’s access to the investigative resources of the FBI, the technical

77In the words of the Honorable Richard T. Rives, former chief judge of the U.S. Court
of Appeals for the Fifth Circuit:

“I look forward to the day when the State and its political subdivisions will again take
up their mantle of responsibility, treating all of their citizens equally, and thereby relieve
the Federal Government of the necessity of intervening in their aiffairs. Until that day
arrives, the responsibility for this intervention must lie with those who through thelr in-
eptitude and public disservice have forced it.,

Dent v. Duncan, 306 I, 2q 333, 337—3S (5th Cir. 1966).
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advice of other Federal agencies, and the professional assistance of
nationally recognized experts in the field of institutional care, enable
it to develop a comprehensive record for adjudicating courts. The
experience and expertise of Justice Department attorneys guarantees
that the litigation will be handled professionally, with a minimal
expenditure of judicial time and resources. The presence of the Attor-
ney General lends credibility to the proceedings and alerts courts,
litigants, and the public to the seripusness of the charges. Finally, the
Department provides the stability and continuity necessary to see liti-
gatlon to its conclusion and to monitor implementation of court de-
crees. These factors combine to make the Attorney General an invalu-
able aid to the judiciary and an indispensable advocate for the
institutionalized. ,

In hundreds of institutions across the Nation, there is no discernible
evidence of Congress’ professed commitment to the adequate care of
its institutionalized citizens. In the back wards of State mental hos-
pitals and the crowded cells of State prisons and county jails, the con-
stitutionally guaranteed right to a decent and humane environment
has yet to be given practical effect. The demonstrated inability of
institutionalized persons to redress systematic deprivations of their
fundamental rights, and the proven ability of the Attorney General
to act as an effective advocate on their behalf, convinces the committee
that the litigation program undertaken by the Justice Department to
date should be encouraged and continued. By codifying the autkority
of the Attorney General to initiate and to intervene in litigation de-
signed to redress widespread deprivations of institutionalized persons’
fundamental Federal rights, S. 10 constitutes a modest but necessary
step toward fulfilling that national commitment.

XI. SECTION-BY-SECTION ANALYSIS
A, SECTION 1: AUTHORITY TO INITIATE SUIT

Section 1 grants the Attorney General authority to initiate litigation
in Federal district court svhen he has reason to believe that a State or
political subdivision, or an agent thereof, is engaged in a pattern or
practice of depriving persons residing in institutions (as defined in sec-
tion 8) of rights secured by the Constitution and Federal laws, subject
to the limitation below concerning correctional facilities.” This grant

7 No attempt has been made to distinguish between voluntarily and involuntarlly in-
stitutionalized individuals. The committes believes that several consideratons make such
a distinction inadvisable.

TFirst, Congreys’ professed national commitment to the adequate care of the institu-
tionalized has never been limited to protecting those involuntarily confined, but las ex-
tended to securing decent and humane living conditions for all institutionalized citizens.

Second, in the case of mentally refarded individuals and children, concepts of volun-
tariness have no practical meaning. Flaced “voluntarily” by their parents or guardians,
most exercise no independent choice in the decision; many are incapable of contemplat-
ing such a choice, and inost have no alternative shelter. See Halderman v. Pennhurst,
C.A, No, 74~1345 (E.D, Pa, December 23, 1977, unpublished opinions at 38).

Third, persong who voluntarily enter institutions to receive treatment for mental or
emotional disorders often are subsecuently committed as involuntary patients. Most
Stutes Provlde that even voluntary patients must observe a waiting period before leaving
an ingtitution. S. 1393 hearings, 112-15.

Finally, most institutions do not segregate voluntarily and involuntary residents. See
Halderman V. Pennhurst, supra at 17; NYSARQ v. Rockefeller, 357 1, Supp. 752, 756
(B.D. Y. 1973). All share the same living areas, sanitation facilities, and sleeping
quarters, eat the same food, receive similar medication, and are subject to the same
ingtitutional conditions and practices. Thus, considerations of both policy and practicality
militate agalnst differentiating between voluntary and involuntary residen:s.

It is significant that courts have not made such a distinetion in ordering rellef
for institutionalized plaintiffs. Although the distinction has occasionally affected the
constitutional theory under which relief has been granted, it has rarely, if ever, affected the
scope of such relief. More important, it has no bearing whatsoever on the efforts of
the Attormey General to secure for all institutionalized individuals the full measure
of whatever rights they may have under the Constitution and Federal laws.
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is similar to that given the Attorney General under title VI of the Civil
Rights Act of 1960 (voting discrimination), titles IT and VII of the
Civil Rights Act of 1964 (public accommodations and employment dis-
crimjnation), title ITT of the Civil Rights Act of 1964 (segregation in
jails), title VIII of the Civil Rights Act of 1968 (housing discrimina-
tion), and section 122(c) of the State and Local Fiscal Assistance Act
of 1972 (discrimination in programs receiving Federal assistance).
Under these provisions, courts have consistently held that the decision
of the Attorney General to initiate such pattern or practice litigation
is not a proper subject for judicial inquiry.”® The committee intends
that under the grant of authority in section 1, the decision of the
Attorney General to file suit shall be similarly unreviewable.

Before initiating litigation with respect to a particular institution,
the Attorney General must, of course, thoroughly investigate such
institution. Such an investigation can be most costly, time consuming,
and disruptive of the operation of such institutions. Consequently,
the committee expects that the Attorney General would not initiate
any investigation of an institution unless he has received from a source
outside the Justice Department—either a published report or a person
claiming personal knowledge—an allegation that persons residing in
such institution are being deprived of rights secured by the Constitu-
tion and Federal laws. The committee believes that if conditions in
an institution are so bad that Federal litigation may be appropriate,
this fact would be made available to Justice by institution employees,
neighbors, relatives, reporters, and other Federal agencies.

The- Attorney General’s authority fo litigate is limited to situations
in which he has reasonable cause to suspect a “pattern or practice” of
institutional abuse in violation of the constitution or Federal laws.
This “pattern or practice” authority has been interpreted by the courts
in other contexts, and the committee intends the language here to be
construed in conformity with established precedent.®® Thus, the Attor-
ney General does not have authority under this bill to redress isolated
instances of abuse or repeated violations against an individual. Rather,
the Attorney General’s authority is limited to cases where unconsti-
tutional or illegal practices are widespread, pervasive, and systematic,
and adversely affect signifeant numbers of institutionalized
individuals. It is clearly the intent of the committee that minor or
isolated acts or injuries are not intended to be the subject of litigation
under this bill. The bill authorizes action only where persons residing
in an institution are subjected to “egregious or flagrant conditions
(conditions which are willful or wanton or conditions of gross neglect)
. . . causing them to suffer grievous harm.” These descriptive terms
are intended to parallel the limitations that have been applied to
actions brought under 42 T.8.C. 1983 and similar rights enforcement
statutes.®

 See, e.g., United States v. Greenwood Municipal Separate School Distriot, 406 I, 2d
108¢ (5th Cir, 1967) (title VI of the Civil Rights Act of 1964, 42 TLS.C. 2000¢-0):
United States v. Bok Lawrence Realty, Inc, 474 T, 2d 115 (5th Cir. 1973), cert. denied,
414 U.8. (1973} (title VIII of the Civil Rights Act of 1968, 42 U.5.C. 3601, et seq.),

8 Tnited States v. fromeorkers Local 86, 443 . 24 544 (3th Cir.), cert. denied, 404 U,S,
084 (1971) (employment) ; United States v. Hunter, 459 F. 2d 205 (4th Cir.), cert. denied
409 U.S, 934 (1972) (housing).

8t In a case brought under 42 U.S.C. 1983, for example, Judge Stevens, prior to his ap-
nointment to the Supreme Court, noted the problems of reading section 1983 expan-
sively and stressed the importance of restricting suits brought under that section to those
involving significant Federal questions:

“The Federal interest in conserving Federal judieial resources for Hitimation in which
significant Federal questions are at stake favors a construction of the Civil Rights Act
which will not enlarge it to provide an alternative means of processing ordinary Federal
common law tort claims.” Kimbrough v, 0’Neil, 523 I, 2d 1057, 1066 (7th Cir. 1975).

e
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Many institutions that will be subject to the provisions of this Act
receive Federal funds administered through agencies such as HEW.
Such agencies have the responsibility to see that Federal funds are
utilized in a manner consistent with congressional intent. They have
authority to cut off funds if institutions are not conforming to Federal
policy. This is seldom done because residents of such institutions would
often be worse off if no Federal funds were available and because of
bureaucratic backlog. The agencies are sometimes able, however, to
negotiate with institutions for improved conditions to the extent avail-
able resources permit.

The committee expects that the Attorney General will consult with
such agencies to insure that the relief he seeks and the litigation proc-
ess itself ave consistent with Federal policy—as expressed in statutes,
regalations, and administrative practice—and with the most effective
method to secure the rights of persons residing in institutions. The
Attorney General should determine that his actions would not impede
the efforts of such agencies to bring about the securing of such rights
by diverting resources and attention of the institution and the State to
the litigation process and by proposing relief that would be incon-
sistent with that sought by the agency.

The legislation further limits actions to enforce the rights of per-
sons resi&-)ing in “any jail, prison, or other correctional facility, or any
pretrial detention facility,” as defined in section 8(a) (2) (B). Reliet
will be available to such persons through actions brought under this
bill’s authority only if the persons are subjected to conditions which
deprive them of “rights, privileges, or immunities secured or protected
by the Constitution of the United States”; relief in such actions will
not be available on the basis of the broader term “Constitution o7 laws
of the United States” which applies to persons residing in the other in-
stitutions. The purpose of this amendment is to preclude suits under
this bill on behalf of persons in jails, prisons, correctional facilities or
pretrial detention facilities arising solely from Federal statutory
violations rather than Constitutional violations.

In order to initiate litigation under section 1, the Attorney General
must have reason to believe that a State or political subdivision, or an
agent thereof, is engaged in the illegal pattern or practice of activity.
‘While this does not eliminate the possibility of actions by the Attorney
General that affect private institutions performing a public function
or under contract to the State, it is intended to greclude suits against
srélém)ll private operations. This intention is made explicit in section
8(b).

This section anthorizes the Attorney General to seek “such equitable
relief as may be appropriate” to ensure the full enjoyment of any
rights, privileges or immunities secured by the Constitution and Fed-
eral laws. Similar language is contained in other civil rights statutes
authorizing actions by the Attorney General.®® and has been inter-

8 Por example, in the Gary W. case, more than 40 private institutions were named as
defendants, along with the State of Louisiana. Some of the facilities housed fewer than 25
children. All, however, recelved children from the State agency responsible for placing such
youngsters, and it was the State’s practice of sending children to such substandard, in-
adequate facilities that constituted a pattern of unconstitutional conduct.

See, e.g., 4 .S.C, 2000a-5 (discrimination in public sccommodations) ; 42 U.S.C.
2000b (discrimination in public facilities); 42 U.S.C. 2000c-6 (desegregation of public
ls;choti)ls)); 42 U.S.C. 2000e-8 (dlscrimination {n employment); 42 U.S.C. 3613 (fair

ousing).
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preted by the courts to permit the fashioning of appropriate equitable
relief. In the past, such relief has included injunctions u«gainst the con-
tinuance of unconstitutionally cruel practices, affirmative orders re-
quiring the upgrading of physical facilities necessary to meet consti-
tutionally minimal standards, orders mandating the establishment of
minimum nutritional programs, and the hiring of additional staff in
suflicient numbers to provide adequate supervision of residents.®* In
light of existing precedent for this authority, the Attorney General’s
demonstrated ability to exercise it, and the desirability of allowing
courts some flexibility in fashioning equitable relief, the committee
believes this grant is an appropriate one.®

However, the committee does not believe that such relief sought by
the Attorney General should include money damages. While it is not
the intention of the committee that the Court be precluded from ap-
plying any equitable remedy deemed appropriate by a Court, it is
nevertheless the hope of the committee thaf the Courts will choose
to use the injunctive remedy, if appropriate, to other equitable reme-
cies imposing affirmative burdens upon the defendants.

An amendment was accepted to S. 10 during subcommittee con-
sideration which would allow the prevailing party other than the
United States a reasonable Attorney’s fee at the discretion of the
court.®® ’

The requirement that the Attorney General personally sign the com-
plaint is intended to ensure that any decision to initiate suit shall be
made by the Attorney General himself but is not intended to preclude
an Acting Attorney General from signing the complaint. This provi-
sion 1s also modeled after existing legislation and is included in recog-
nition of the important issues inherent in litigation by the Federal
Government against State and local officials.

Finally, it should be emphasized that under section 1, the Attorney
General’s authority extends to initieting suit “for or in the name of
the United States,” in order to represent the national interest in se-
curing constitutionally adequate care for institutionalized citizens. As
a representative of the United States, the Attorney General does not
directly represent any institutionalized plaintiffs, and the authority
granted him is in no way intended to preclude, delay or prejudice
private litigants from enforcing any cause of action they may have
under existing or future law.

8 In many instances, the relief ordered has required the expenditure of State funds.
Courts have repeatedly held that such rellef is not barred by the 11th amendment, As
stated by Judge Wisdom in Wyatt v, Aderholt:

“Tt goes without saying that state legislatures are ordinarily free to choose among
various soclal services competing for legislative attention and state funds. But that does
no* mean that a state lepislature is free, for budgetary or any other reasons, to provide
social service in a manner which will result in the denial of individuals’ constitutional
rights.”” 503 F, 2d at 1314-15.

See also NYSARC v. Rockefeller, 357 T, Supp. 763, 765 (B.D, N.XY. 1973) ; Morales V.
Turman, 383 I\ Supp. 53, 60 (E.D, Tex, 1074).

For cases sanctioning mandatory expenditures of State funds to upgrade penal facilities,
see, e.g., Orug v. Beto, 405 U.S, 319 (1972); Johnson v. Avery, 393 .S, 483 (1968):
Campbell v. Beto, 460 . 2d 760 (5th Cir. 1972); Holt v. Server, 309 F. Supp. 362
(B.D, Ark. 1970), afP’d 442 ¥, 2d 304 (8th Cir, 1971).

For gimiler cases in the context of juvenile detention facilities, see e.g., Nelson v. Heyne,
401 T, 2d 352 (Tth Cir. 1974) ; Martarella v, Kelley, 359 T, Supp. 479 (S.D. N.Y, 1972) :
Inmates of Boys’ Training School v, Affleck, 346 F, Supp. 1364 (D.R.1. 1972) ; Alorales v
Turman, 364 I\ SuPp. 166 (E.D. Tex. 1973).

8 Por further discussion of the scope of relief sought by the Attorney General and
granted by courts in past litigation on behalf of the institutionalized, see the letter from
z\sslst%xlzt ‘{&ttomey General Drew S. Days III to Senator Birch Bayh, reprinted in

ppendix A.

80 This provision is similar to that found in Title VII of the Civil Rights Act of 1964.
See Christiansburg QGarment Co. v. BEOO, 434 (U.8.) 412.
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B, SECTION 2: PRE-SUIT NOTIFICATION AND NEGOTIATION

The broad purpose of section 2 is to ensure that before litigation is
undertaken by the Attorney General pursuant to section 1, State and
loca] officials will be adequately apprised of the Attorney General’s
concerns and will have an opportunity to consult with him or his
designee before any complaint is filed.

Under this section, the Attorney General must at least 56 days before
filing suit notify in writing not only the institution director but the
governor and attorney general of the State or local officials in analo-
gous positions. Such notification must include both the legal bases
for the alleged deprivations of Federal rights and the facts underlying
those claims. The notification must also include the minimum measures
believed necessary to remedy the deprivations. The committee realizes
that before a complaint is filed and discovery conducted, it may be
impossible for the Attorney General to specify the precise measures
required to correct the alleged abuses. Further, the committee believes
it 1s advisable to give States the primary responsibility for correcting
unconstitutional conditions in their own institutions and to attempt to
reach an agreement on the necessary remedies to correct the alleged
conditions through informal and voluntary methods. Where the At-
torney General recognizes that there are alternatives courses of remedy
by which the institution could correct the alleged conditions, it is the
intention that the course generally be followed which is preferred by
the institution itself. In the face of good-faith efforts by appropriate
State and local officials to comply with constitutionally required min-
ima, the committee deems it preferable to give such officials the oppor-
tunity to fashion their own specific solutions.

In addition to notifying officials of the alleged deprivations, the
Attorney General or his designee is required under section 2 to notify
the appropriate State officials in writing of his intention to commence
an investigation and to make reasonable efforts to consult with such
officials regarding appropriate action. The committee intends that un-
less State officials prove unwilling to consult with the Attorney Gen-
eral or his designee, such consultations will be routine procedure in
every suit filed under the bill. The content of such consultation should
include, but not be limited to, apprising appropriate officials of fi-
nancial, technical, or other assistance which may be available from
the Federal Government. It hag been the experience of the Justice
Department in past litigation that many States which could qualify
for Federal funds have not been receiving any at the time suit was
filed.8” Where the receipt of such funds can significantly aid States
in implementing constitutionally mandated reforms, it is imperative
that appropriate officials be made aware of the availability of such
assistance. In addition, it is anticipated that the Attorney General
shall make available to States desirous of using them, the consultation
services and technical guidance of other Federal agencies, including
the Department of Health, Education, and Welfare, the Bureau of
Prisons, and the Law Enforcement Assistance Administration.

87 See, e.0., Wuatt v. Stickney, 326 T. Sunp. 781, 384 F. Supp. 1341, 344 I, Sunn. 373.
344 T, Supn, 387 (M.D. Ala, 1971-72), aff’d suh nom. Wwatt v, Aderholt, 508 T, 24 1305
éggl %111'. 1195;(’;14)); Gates v. Oollier, 349 F. Supp. 881 (N.D, Miss. 1972), uf’d, 501 I, 2d 1291

5th Cir, .
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The Attorney General must also certify, when filing suit under sec-
tion 1, that he is satisfied that appropriate officials have had a reason-
able time to correct the alleged deprivations and have not adequately
done so. This provision is not intended to require the Attorney General
to wait months or years between the initial notification of commence-
ment of an investigation and the filing of suit. The Attorney General
need only be satisfied that the unconstitutional or otherwise illegal
conditions have existed for a sufficient period of time from such
notification that State and local officials could have and should have
taken measures to remedy such violations and have failed to do so.
The committee does not intend, however, that the Attorney General
shall initiate litigation against a State or local government which is
fully aware of the challenged conditions or practices in its institutions,
and is presently engaged in active remedial measures which eliminate
the need for litigation by the Attorney General.®®

Finally the Attorney General must certify that such an action is of
general public importance and will materially further the vindication
of rights, privileges, or immunities secured or protected by the Con-
stitution or laws of the United States. As in section 1, the requirements
that the Attorney General sign the certification is designed to ensure
that such decisions receive the personal attention of the highest acting
officials of the Justice Department, however it is the intention of the
committee that an Acting Attorney General be permitted to sign the
complaint.

C. SECTION 3: AUTHORITY TO INTERVENE IN PENDING LITIGATION

Section 3 grants the Attorney General authority to intervenue in
pending suits which he would have been authorized to initiate under
section 1. This section merely codifies the authority which the Attor-
ney General has been exercising since 1971 under rule 24 of the Fed-
eral Rules of Civil Procedure.8?

An amendment to this section which was voted upon favorably by
the full committee by a vote of 18 to 2 ensures that the States will
have proper notification of the Justice Departments intervention. At
the time of the motion to intervene the Attorney General must certify
to the court that at least 15 days previously he has notified the ap-
propriate State officials of his intention to intervene and of the sup-
porting facts giving rise to his intention as well as the fact that the
case 1s of general public importance.

D. SECTION 4! WHISTLE BLOWER

The Committee wishes, to the extent possible, to protect those who
have knowledge of systemic abuse of Constitutional rights in institu-
tions and who report such abuse to the Attorney General or other ap-
propriate officials or interested parties.

8 Attorney General Griffin Bell has stated publicly that under the authority granted by
S. 1303 no litigation will be undertaken “until all efforts at voluntary compliance have
failed.” Address by the Hon. Grifiin B, Bell, before the National Association of Attorneys
General, Indianapolis, Ind., June 1977. The Department has estimated. in faet. that no
more than 7 to 10 suits per year will be initiated under the authority granted by S. 1393.
intervene in_ pending litigation, absent express authorization from Congress. See motions

8 As noted above, there is growing douht as to the Attorney General’s authority even to
to dismiss the United States as plaintiff-intervenor in Horacek and United States v. Exon

LA, No. 72-L299 (D. Neb, 1976) ; Alexander and United Statcs v. Hall, 0.4. No. 72-209
(DES.S’.( 1976) ; Rone and United States v Fireman, C,A. No. 75-35A (N.D. Ohio), See also
note supra.
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E, SECTION 5 : EXIIAUSTION OF GRIEVANCE IROCEDURES

This section provides, in certain cases, for exhaustion of correctional
grievance procedures prior to consideration of a prisoner suit in Fed-
eral court filed under 42 U.S.C. 1983. The exhaustion of grievance
procedures will be required in those cases where the State or local
agencies have voluntarily adopted systems which are in substantial
compliance with model minimum standards established by the At-
torney General. The bill directs the Attorney General to develop a
procedure to review the correctional grievance resolution systems of
the various State and local agencies in order to certify as acceptable
those systems which are in substantial compliance with the model
minimum standards, The State and local agencies are not required to
seek such certification, and submission for certification under the min-
imum standards promulgated pursuant to this section is entirely
voluntary.

This provision will give recognition to the many States and local-
ities which have developed high quality grievance resolution systems.
While adoption of minimum standards is entirely voluntary, in States
which do meet those conditions, it will encourage resolution of prob-
lems by the persons involved in prison administration. This should
help to develop a sensitivity that may have been otherwise lacking,

In addition, this provision will make an important contribution
toward reducing court backlog in many districts, The almost 10,000
prisoner suits brought to court in 1978 are swamping our judges. Many
of these complaints are pro se and often poorly drafted in terms of
presenting the problem in a legal context. Requiring the exhaustion
of in-prison grievances should resolve some cases thereby reducing
the total number and help frame the issues in the remaining cases so
as to make them ready for expeditious court consideration.

Subsection (a) of section 5 authorizes a Federal court in which an
adult prisoner’s suit filed under 42 U.S.C. 1983 is pending, to continue
that action for a period not to exceed 90 days if the prisoner has
access to a grievance resolution system which is in substantial com-
pliance with the minimum standards promulgated pursuant to this
section. Such limited continuance would be for the purpose of requiring
exhaustion of the approved grievance resolution system. In order to
order such a continuance, the court must find that it would be “appro-
priate and in the interest of justice.”

It is the intent of the committee that the court not find such a re-
quirement appropriate in those situations in which the action brought
pursuant to 42 U.S.C. 1983 raises issues which cannot, in reasonable
probability, be resolved by the grievance resolution system, including
cases where imminent danger to life is alleged. Allegations unrelated
to conditions of confinement, such as those which center on events out-
side of the institution, would not appropriately be continued for reso-
lution by the grievance resolution system.

It is the intent of the committee that the phrase “in substantial
compliance with” means that theve be no omission of any essential
part from compliance, that any omisson from compliance consists only
of unimportant defects or omissions, and that there has been a firm
eftort to fully comply with the standards,
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Subsection (b) requires that the Attorney General promulgate such
standards “no later than 180 days after the date of enactment of this
act.” Further, the section requires that the Attorney General consult
with “State and local agencies and persons and organizations having
& background and expertise in the area of corrections” prior to pro-
mulgating such standards. Subsection (b) also indicates five (5) ele-
ments in the minimum standards.

Subsection (c) of section 5 requires the Attorney General to develop
a procedure for the prompt review of grievance resolution systems
and certify as acceptable those systems which are in substantial com-
pliance with the standards promulgated pursuant to this section. It
i3 the intent of the committee that the various jurisdictions which
elect to do so, shall submit to the Attorney General detailed written
descriptions of the proposed grievance resolution system together with
such supporting information, regulations, and inmate and staff in-
struction materials as may be required by the Attorney General in
order to determine if such system is in substantial compliance with
the minimum standards. Such determinations and resulting certifica-
tions shall be made in writing.

This subsection also provides that the Attorney General may
suspend or withdraw such certification at any time if he has reason-
able cause to believe that the grievance procedure is no longer in
substantial compliance with the minimum standards. It is the intent
of the committee that the Attorney General promptly review such
material or information which may come to his atten**on which sug-
gests that such suspension or withdrawal is in order, und that, from
time to time, a review be conducted to insure that no unwarranted
certifications are in effect.

Subsection (d) was added by the committee to stress the voluntary
aspect of the decision by a State or local agency to adopt a grievance
procedure in substantial compliance with the model minimum stand-
ards. That decision will only affect whether the prisoners in that
facility are required to exhaust the procedure prior to filing a Section
1988 suit. If a State or local agency does not seek to adopt a grievance
procedure in accordance with the model standards, that choice will
not be considered evidence of a “deprivation of rights, privileges, or
immunities secured or protected by the Constitution.”

F, SECTION 6: ANNUAL REPORT TO CONGRESS

The requirement of section 6 that the Attorney General annually
report to Congress on the history, procedures, costs and other relevant
information about actions brought under this act is designed to ensure
that Congress shall have the opportunity to assess periodically the
efficacy and impact of the Justice Department’s litigation program.
In addition, the Attorney General will be expected to report on the
progress made in each Federal institution toward meeting the stand-
ards expected of the State institutions and he will be expected to re-
port on the financial, technical and other assistance which has been
offered to the States to correct the conditions giving rise to suit.
Even in the absence of statutory authority granted by this bill, the
Attorney General traditionally has included in his report to Congress
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information describing the activities of the Department in institu-
tional litigation.® Similar requirements are imposed by other statutes.

G. SECTION 7 : GAO REPORT ON EXISTING FEDERAL ASSISTANCE TO
STATE INSTITUTIONS

The committee has requested that GAO prepare a report listing
all of financal, technical and other types of Federal assistance pro-
grams which are available to States for the correction of uncon-
stitutional conditions in their institutions. It is the feeling of the
committee that such a report would be a useful tool in providing
much needed information in convenient form for the States when they
ave attempting to improve conditions for their institutionalized citi-
zens and that such a report should be completed expeditiously.

H. SECTION 8: INSTITUTIONS DEFINED

The definitions of institutions in section 8 are intended to encomnass
any facility where persons residing therein are dependent for their
basic living needs on the services provided by such facility. Specifi-
cally noted are facilities housing the mentally ill, retarded, disabled,
chronically ill or handicapped, as well as prisons, training schools, jails,
and other pretrial detention facilities. Specifically excluded from this
legislation are schools which exist for the sole purpose of providing
educational programs for students who are not physically or mentally
handicapped and who do not require special supervision in a residen-
tial program.

As noted above, section 1 requires that the Attorney General find
that a State or political subdivision, or an agent thereof, is engaged
in a pattern or practice of illegal activity. In most cases, the institu-
tions in question will be under the direct control of State or local
governments. However, where the State contracts with private facili-
ties or otherwise arranges for such facilities to fulfill functions tradi-
tionally performed by the State, there is no reason to exclude residents
of such institutions from the protections of the Constitution and the
coverage of this bill.”

However, it is the intention of the committee that institutions
covered by this act partake in some significant respect of the qualities
of a State or public institution. Subsection 8(b) clarifies tat it is not
the intent of the committee that licensure plus the receipt of monies
under Title XVI, Title XVIII or Title XIX, in and of itself, be
considered sufficient to permit a private institution to be covered by
this act. It is also not the intent of the committee that an institution,
within which there are a de minimus number of institutionalized per-
sons who reside in such facility as a result of State action, shall be
covered by this act.

I, SECTION 0 : SENSE OF THE SENATE RESOLUTION ON FEDERAL FUNDING
PROGRAMS

The committee agreed to include a Sense of the Congress resolution
which expresses the desire of the committee that, where possible

™ See Annunal Report of the Attorney General for 1074, at 78-74; Annual Report for
1075, at 85-86

" See note 81 supra.
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and without redirecting funds from one program to another or one
State to another and without in any way creating hardship for citizens
in an institution who may not be affected by existing unconstitutional
conditions in another part of the institution, appropriate program
funds be directed to correct unconstitutional conditions as a priority
before other corrections or improvements are made in the institution.
The committee understands that this section is in no way binding.

J. SECTION 10: STANDARDS OF CARE

This section ensures that this legislation will not lead to federally
promulgated standards of care for institutions.

X1II, Costr ESTIMATE

In accordance with section 252(a) of the Legislative Reorganiza-
tion Act of 1970 (Public Law 91-510), the committee estimates that
there wili be no appreciable increase in the existing administrative
costs of the Justice Department in order to administer this act.

DerARTMENT OF JUSTICE,
AssisTANT ATTORNEY (GENERAL,
LizeisLaTIVE AFFAIRS,
Washington, D.C., November 13, 1979.

XITII. Regunarory IarrAcT STATEMENT

Hon. Bircu Bays,
Chairman, Subcommittee on the Constitution, Commitiee on the Judi-
ctary, U.8. Senate, Washington, D.C.

Dear Sevartor Bayir: This is in response to your request for the
Department of Justice’s evaluation of the regulatory impact of S. 10,
Civil Rights of Institutionalized Persons, as it was reported by the
Senate Judiciary Committee on November 2, 1979.

Section 5(b) (}i) of S. 10 requires the Attorney General to promul-
gate minimum standards for the development and implementation of
grievance resolution systems for adults confined in penal institutions.
Section 5(c¢) requires that he develop a procedure to review any such
systems that are voluntarily submitted by States and political sub-
divisions and certify those that are in compliance with the minimum
standards. Although section 5(b) (2) specifies certain statutory mini-
mum features of the grievance resolution standards, we anticipate that
compliance with section 5 will require a modest amount of regulatory
development by this Department.

It is impracticable to estimate the number of persons who would
be regulated, the economic impact of such regulation or the amount
of additional paperwork that will result from the regulations. Because
the submission of grievance resolution procedures will be voluntary
on the part of States and political subdivisions, we have no basis for
predicting which ones will choose to make such submissions, and there-
fore no knowledge of the number, size, or budgetary features of the
governmental entities that will be affected by the section 5 procedures.
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ﬁ‘Ve z&ntici.pate no impact on the personal privacy of the individuals
affected.

We do not expect the enactment of S. 10 to have any regulatory
impact beyond that necessitated by section 5.

Sincerely yours,
AraN A, PARKER,
Assistant Attorney General,
Office of Legislative Affairs.




APPENDIX
[Examrr A]

U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., July 28, 1977.
Hon. Birca Bayw,
Chairman, Subcommitiee on the Constitution, Conunitiee on the
Judiciary, U.S. Senate, Washington, D.C.

Drar Cgammman Bays: During my testimony before the subcom-
mittee on June 17, 1977, concerning S. 1898, I was asked what guide-
lines might be followed by the Attorney General in our litigation
program concerning the constitutional rights of institutionalized per-
sons in determining whether to institute a suit and, if so, what relief
might be obtained.

1. Standards for filing suits

As I stated in my testimony, the participation by the United States
in suits such as contemplated by S. 1393 has been largely at the invita-
tion of courts to appear as amicus curiae or through intervention in
pending litigation mstituted by private individuals. However, the
Department has initiated a small number of suits where no private
action was pending, based upon the theory that the Attorney General
has inherent authority to bring suit to protect the interests of the
United States, a theory which has long been accepted by the courts in
other contexts. We have determined that the interests of the United
States required the initiation of a suit where the following factors
are present:

1. A significant number of individuals are being subjected to dep-
rivations of rights secured to them by the Federal constitution or
Federal statutes;

2. Such deprivations are pursuant to broadly applicable policies,
procedures of practices;

3. Such deprivations are of an extremely serious nature, so as to
include, but not be limited to, at least one of the following:

(@) Individuals are confined under conditions which amount
to “cruel and unusual punishment,” within the meaning of the
8th amendment, .

(6) Individuals are subjected to confinement or to other severe
restrictions of liberty without lawful justification, e.g., failure to
provi%e treatment to persons committed for the purpose of being
treated,

(¢) Individuals are denied basic freedoms, e.g., freedom of
speech, freedom of religion, freedom to petition the government
(including reasonable access to the courts) ; and

4. There is no realistic prospect of an effective, timely remedy with-
out the involvement of the United States.

(39)
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We would expect to follow similar guidelines if a bill such as
S. 1393 becomes law. I do not believe that it is necessary to in-
corporate such guidelines in the legislation itself. As I stated in my
testimony, the Attorney General has had “pattern or practice” au-
thority for some time in other areas of civil rights enforcement and
the Department of Justice has therefore had extensive experience in
operating under that standard. I believe that the guidelines which
I have outlined would meet the “pattern or practice” standard. The
subcommittee could, however, include in its report on the bill language
indicating its understanding of this term.

2. Relief

During my testimony, concern was expressed about the scope of
the language of section 1 of S. 1393 which authorizes the Attorney
General to institute a civil action for such relief as he deems neces-
sary to insure the full enjoyment of any rights, privileges, or im-
munities secured by the Constitution or laws of the United States by
persons confined in an institution. This language is quite similar to
that of many other civil rights statutes which authorize civil actions
by the Attorney General, e.g., 42 U.S.C. 2000a-5 (discrimination in
public accommodations) ; 42 U.S.C. 2000b (discrimination in public
facilities) ; 42 U.S.C. 2000c-6 (desegration of public education);
42 U.S.C. 2000e-8 (discrimination in employment); and 42 U.S.C.
8613 (fair housing). This language would, therefore, have established
meaning and its use would serve to insure that, in an appropriate case,
the Attorney General would not be limited in his authority to seek
full relief for any violation which is within the terms of the statute.

Tt is, of course, the court in which suit is brought which would deter-
mine the extent of relief which would be granted to remedy a viola-
tion of constitutional or statutory rights. Thus, although the lan-
guage of S. 1393 gives authority to the Attorney General to seek such
relief as he deems necessary, the courts, under general equitable
principles, would be required to fit the remedy to the violation which
1s proved. For example, in recent decisions involving conditions in
prisons, courts have ordered relief which corrected unconstitutional
lack of me”ical care, required internal due process for imposition of
disciplinary measures and placed population ceilings on institutions
which were so overcrowded as to amount to cruel and unusual punish-
ment. Where conditions exist which violate the constitution, an in-
junctive order must be entered which would cause the conditions to
be brought within constitutional limits.

The constitutional standards as interpreted by the courts are, of
course, the measure of violations of constitutional rights. Frequently,
however, the trial courts have been guided in determining what con-
stitutes unconstitutional conditions by evidence of acceptable norms
for institutions published in the form of “standards.” The expert
witnesses who have testified in our litigation concerning correctional
facilities have referred primarily to the following published stand-
ards as measures of the minimum conditions which should exist in
those institutions: the American Public Health Association’s Stand-
ards for Health Services in Correctional Institutions (1979), the
American Medical Association’s Standards for the Acceditation of
Medical Care and Health Services in Prisons and Jails (1977), and
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the American Correctional Association’s Manual of Correctional
Standards (1973).

In the area of non-correctional institutions, the Department of
Health, Education, and Welfare, which grants substantial financial
assistance to such institutions, has prescribed, pursuant to the author-
ity conferred in 42 U.S.C. 1302. “Standards for Intermediate Care
Facilities,” 45 C.F.R. 249.13. Those “standards” are a useful and fre-
quently applicable measure of minimal requirements for facilities
in which mentally retarded, mentally ill, and aged persons are confined.

Thank you for the opportunity of appearing before your subcom-
mittee. If I can be of further assistance, pleased feel free to contact me.

Sincerel
¥ Drew S. Davys I11,
Assistant Attorney General,
Civil Rights Division.

[ExamIT B]

Tue Lisrary or CONGRESS,
CoNGRESSIONAL RESEARCH SERVICE,
Washington, D.C., June 29, 1977.

To: Senate Subcommittee on Constitutional Rights (Attention: Nora
Manella).

From: American Law Division.

Subject : Authority of the Attorney General to intervene in or initiate
action to redress deprivations of constitutional and Federal statu-
tory rights.

Pursuant to your request for a list of statutes giving the Attorney
General the authority to initiate actions to redress deprivations of
constitutional and Federal statutory rights, we have prepared the
attached list.

As we discussed, your concern arises from language in S. 1393
which gives the Attorney General authority to redress constitutional
or statutory deprivations “pursuant to a pattern or practice of resist-
ance to the full enjoyment of such rights, privileges, or immuni-
ties * * * Similar legislation has been introduced in the House.
(HL.R. 2439, H.R. 5791.) Hearings have been held concerning H.R.
2439 and we have enclosed for your reference the statement of Mr.
Drew S. Days III, Assistant Attorney General, Civil Rights Division,
Department of Justice.

urrently, the Attorney General is entrusted with similar “pat-
tern or practice” authority under title VI of the Civil Rights Act of

1960 (voting), titles IT and VII of the Civil Rights Act of 1964 (public

accommodations and employment, title VII of the Civil Rights Act

of 1968 (housing), sec. 518(c) (8) of the Crime Control Act of 1978,

and sec. 122(c) of the State and Local Fiscal Assistance Act of 1972

(discrimination in programs receiving Federal assistance).

Some of these statutes give the Attorney General authority to both
initiate suit and intervene in a private action. Some also require a
“pattern or practice” of violations, meaning a repeated routine denial
of rights, rather than an isolated instance. U.S. v. Ironworkers Local
86,443 F. 2d 544 (9th Cir.), cert. denied, 404 U.S. 984 (1971) (employ-
ment). Others, however, require only that there exist reasonable
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grounds for belief that a person’s federally protected rights have been
or are about to be violated in order for the Attorney General to take
legal action. '

It is well settled that Congress does have the power under section 5
of the 14th amendment, to entrust enforcement of constitutional and
Federal statutory rights to the Attorney General. The authority of the
Attorney General under the Civil Rights Act of 1960 was explicitly
upheld 1n Uncted States v. Mississippi, 380 U.S. 128 (1965). The

ourt’s holding was premised on the congressional power under sec-
tion 5 of the 15th amendment to protect the federally guaranteed right
to vote:

Section 1971 [42 U.S.C. 1971] was passed by Congress
under the authority of the Fifteenth Amendment to enforce
the Amendment’s guarantee, which protects against any dis-
crimination by a State, its laws, its customs, or its officials
in any way. We reject the argument that the Attorney Gen-
eral was without power to institute these proceedings in order
to protect the federally guaranteed right to vote without
discrimination on account of color.

The same reasoning certainly applies to protection of the guarantees
of the 14th amendment. We are unaware of any constitutional chal-
lenges to the grant of authority to the Attorney General to enforce
and protect those Federal rights.

We hope the enclosed list will be useful to you. Should you need
additional information, please feel free to call on us.

Donwa C. Pargrarr,
Legislative Attorney.
[Exmmmr C]

ConcresstonAn Bupeer Orrick,
T.S. Coneress,
Washington, D.C., November 15, 1979.
Hon. Epwarp M. KeNNEDY,
Chatrman, Commititee on the Judiciary,
U.8. Senate, Washington, D.C.

Dear Mr. CaAIRMAN : Pursuant to section 408 of the Congressional
Budget Act, the Congressional Budget Office has reviewed S. 10, a bill
to authorize actions for redress in cases involving deprivations of rights
of institutionalized persons secured or protected by the Constitution or
laws of the United States, as ordered reported by the Senate Commit-
tee on the Judiciary, November 5, 1979.

The only significant costs directly attributable to this bill will re-
sult from additional staffing requirements at the Department of Justice
to develop minimum standards for grievance resolution within institu-
tions covered by the bill. These same positions would also be used to
develop a procedure for prompt review and certification of systems
for resolution of grievances, to compile statistics, and to write a section
of the Attorney General’s report to Congress. It is estimated that these
tasks will require two additional attorneys and one additional clerical
position, at a cost of about $54,000 in fiscal year 1980. Based on CBO
projections of Federal payraises, this cost is estimated to increase to
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$90,000 in fiscal year 1981, $98,000 in fiscal year 1982, $106,000 in fiscal
year 1983, and $114,000 in fiscal year 1984.
Should the committee so desire, we would be pleased to provide fur-
ther details on this estimate.
Sincerely,
RoserT D. REISCHAUER,
(For Alice M. Rivlin, Director).

[Exumir D]

A BRIEF DESCRIPTION OF AND VOTES FOR AMENDMENTS WHICH FAILED IN
THE FULL COMMITTEE

1. An amendment to require the joining of all cases pending in Fed-
cral court or which may at some future date be filed in Federal court
against the institution(s) which are the subject of suit by the Justice
Department to the Justice Department suit. Failed 11 to 4.

2. An amendment to require the court to order only such relief as is
indicated in the Attorney General’s certification at the time of the
filing of a motion. Failed 9 to 6.

3. An amendment to require that compliance actions be filed by
appropriate agencies before any action is commenced or intervention
is sought, and to requires that such compliance actions be exhausted
unless the Attorney General certifies that exhaustion would be inap-
propriate. Failed 11 to 4.

4. An amendment enjoining the Attorney General from filing any
actions which would challenge the validity of any State law or State
court decision relating to the procedures or the standards for confine-
ment in an institution. Failed 11 to 4.

5. An amendment which would require the Attorney General to list
in the certification all violations of Federal statutes or regulations
pursuant to which the institution receives Federal funds whether or
not such violations relate to the reasons for bringing suit and which
Woul%C require certain other information in such certification. Failed
11 to 4.

6. An amendment to change the certification in intervention to more
closely conform with all of the requirements for the certification in
initiation. Failed 11 to 4.

7. An amendment to delete jails and correctional facilities from the
coverage of S.10. Failed 11 to4.

8. An amendment to male the certification by the Attorney General
jurisdictional. Failed 10to 5.

9. An amendment to require that information which would be con-
tained in the Attorney General’s certification be established by “clear
and convincing evidence” before the filing of a motion. Failed 11 to 4.

10. An amendment which would require that the certification in
intervention more closely conform with the certification in initiation
at the discretion of the court. Failed 11 to 3 with one abstention.




XV. MINORITY VIEWS OF SENATORS THURMOND,
LAXALT, COCHRAN AND SIMPSON

We strongly oppose this bill. S. 10 would grant the Attorney Gen-
eral the standing to initiate suits on behalf of persons in the state
institutions. Under present law, all persons in these institutions can
seek judicial relief from unconstitutional conditions in private civil
actions, and the Attorney General con intervene to assist. In fact, all
of the decisions, cited by the supporters of this bill as doing much
to correct institutional conditions, were initiated without the Justice
Department. This bill cruates no new rights for institutionalized per-
sons, but merely increases the power of the Justice IDepartment.

‘While there are many reasons to oppose S. 10, our primary opposi-
tion is based on three factors:

1, The basic premises underlying this bill are wrong.

2. Action by the Justice Department under present law has
been excessively intrusive.

3. The negative impact of S. 10 makes it unacceptable.

1. Tue Basic PreMises or THE BiLu Are INCORRECT

8. 10 is based on two assumptions: (1) that states ave unwilling and
incapable of protecting their institutionalized citizens and (2) that
the Attorney General is in the best position to protect these citizens.
Both assumptions are incorrect.

As to the first assumption, the rather bold assertion that State of-
ficials are incapable and unwilling * is heartily endorsed by the sup-
porters of this bill. The committee report on S. 10 concludes:

(Reported information documents) the need for active
Federal involvement which is especially crucial in light of
the demonstrated inability of State and local governments
to insure adequate protection of their institutionalized eiti-
zens.?
Not only is this statement directly contradicted by various officials
who testified to the great strides being made by the States in the area
of institutionalized treatment,® but it is a patent example of the arro-
gance which has all too often been reflected in the actions of the Jus-
tice Department in this area. At a time when most Americans feel
that the Federal bureaucracy is already too powerful, it is dificult to
believe that the Congress would incrense the power of one of the

14Tn sum, state systems frequently are not capable of voluntarily correcting violations
of Constitutional and statutory rights of institutinnalized people because elther they deny
that there are violations. or, sometimes In additlon they lack the resources or the will to
correct violations.” (Emphasis added.) Prepared statement of Assistant Attorney General
Drew Days III, S, 10 hearings at p, 36.

28, 10 Committee Report at p, 17. )

3 See 8. 10 hearings, testimony of Senator Exon at p. 238; New Hampshire Attorney
General Rath at p, 302; Dr, Willlam S, Hall, South Carolina Commissioner of Mental
Health, at p. 817,

(44)
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most criticized bureaucracies, the Justice Department, to interfere with
State efforts in this area.

The second assumption underlying this bill—that the Attorney
General should serve as the bureaucratic watchdog over State insti-
tutions—is also unwarranted. Currently, Federal correctional insti-
tutions ave under the control of the Attorney General. Yet there are
problem conditions in these very Federal institutions.* Before Con-
gress grants the Justice Department this new power over State in-
stitutions, it would be a good idea to have the Attorney General prove
that he adequately handles his current responsibilities.

2. AcrioN BY TuE Jusrioe DepartmENT UnDER PrEsEnT Law
Has Been ExCESSIVELY INTRUSIVE

While the supporters of S. 10 portray the record of the Justice
Department action in this area as totally effective, that is neither the
truth or the full story. Our Committee was in a unique situation dur-
ing hearings on this bill. Two of our colleagues, who have experienced
the Justice Department’s approach, testified. Senator Danforth, who
served as Attorney General for the State of Missouri, and Senator
Exon, a former Governor of the State of Nebraska, recounted their
experiences for the Committee. Both Senators were highly critical
of the tactics and attitude of the Justice Department. In Senator
Danforth’s words, tactics included “deception, circumvention of (State
officials), lack of candor, ludicrous demands for detailed information
%nd the t},lreatened dispatch of teams of FBI agents into our

tate. . . .7°

Perhaps the best documented example of unacceptable conduct by
the Justice Department occurred in the Stute of South Carolina. As
background, it is necessary to comment on the tremendous achieve-
ments in the area of mental health which have been accomplished by
South Carolina. For an objective evaluation of South Carolina’s com-
mitment to its institutionalized citizens, we simply quote from Judge
Frank Johnson, one of the universally-acknowlledged leaders in the
area of the rights of institutionalized persons.®

This State has taken seriously its Constitutional obliga-
tions to the mentally ill. When in the late sixties and early
seventies the plight of those in our menta] institutions was
brought to the national attention, South Carolina did not
turn 1its back, as did so many others. A “new direction” was
plotted. Bold and innovative programs were developed. A
financial commitment was made on the part of State govern-
ment to insure that these programs could become a reality.

Today we are assembled to celebrate the fruits of this
courageous and human effort—the opening of the G. Werber
Bryan Psychiatric Hospital. This hospital truly is as Com-
missioner Hall has remarked, a brick and mortar definition
of the principles of Wyatt v. Stickney. With the concern
which you in South Carolina have demonstrated for the

18, 10 Committee Report at p. 23.

& Letter from then-Missouri Attorney General Danforth to then-Attorney General William
Saxbe, dated Jan. 30, 1975, Exhibit submitted for the record, S. 10 hearings at p. 230,

¢ Judge Johnson was the judge in Wyatt v. Stickney and his actions in that landmark
ease established him as the judicial leader in pressing for the rights of the institutionalized
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problems of the mentally ill, and for the great achievement
which the G. Werber Bryan Psychiatric Hospital represents,
I applaud you.’

Yet despite the forward-looking attitude and commitment of the
State of South Carolina, the Justice Department decided to involve
itself in South Carolina institutions. The Justice Department did this
in 1974 by intervening in a suit filed by several patlents at the State
hospital. With full knowledge that the State institution was rep-
resented by the State Attorney General’s office, the Justice Depart-
ment, without notice to the State Department of Mental Health or
to the State Attorney General, sent the FBI directly to the State hos-
pital with a demand for access to all patient records. When the court
was notified of this action, Federal Judge Robert Hemphill stated :

This action was taken without notice to defendants’ at-
torneys and this court hastens to condemm such conduct by
the Department of Justice as highly improper and patently
unethical. (Emphasis added.) &

However, the story does not end here. For four years, the Justice
Department subjected the State of South Carolina to tremendous ex-
pense, harassment, and intimidation. Including the $56,000 spent just
to answer the first set of interrogatories from the Justice Department,
the total legal costs of the State exceeded $100,000. While these ex-
penses were certainly detrimental to the State, the full real costs were
much more devastating. An exchange between Dr. William S. Hall and
Senator Birch Bayh emphasized the real cost of this experience.

Dr. Harr. . . . During this period of time in which the
Justice Department was involved in litigation, the morale of
our employees was at an all-time low. Some key employees
left, and our recruiting efforts for new and qualified profes-
sionals were seriously compromised. It is a very uncomforta-
ble feeling to be under attack of your own Government when
you are trying to do a job, and to feel the power and pressure
of the Justice Department and the Federal Bureau of Investi-
gation. The fact that an FBI employee knocks on the door of
one of our employees, that is intimidating. As for the reac-
tion of that individual employee is concerned, he considers it
intimidation.

Senator Baym. It is intimidating to me. It is sort of like
the IRS. I may be a U.S. Senator, but when the FBI knocks
on the door, I am concerned.

Dr. Harn. We are in 100 percent accord with that. Their
resources and influences are overwhelming.®

fter all of these costs had been incurred, the case was dismissed.
The sad commentary is that the patients, not the Justice Department,
were the real losers, Dr. Hall stated :

7These remarks were delivered in February of 1978 when South Carolina dedicated its
newest psychiatric hospital. Quoted in testimony of Dr. William 8. Hall, South Carolina
Commissioner of Mental Health, 8. 10 hearings at p. 321.

8 Quoted in testimony of Dr. William 8. Hall, 8. 10 hearings at p. 319,

0 8. 10 hearings at p, 320.
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As a result of these unavoidable demands, the care and
treatment of patients suffered greatly—I underscore that—
the care and treatment of the patients suffered greatly.*

Unfortunately this type of counterproductive action is still occurring **
and in all likelihood will grow under S. 10.

3. Tan Nrcative Iareacr or S. 10 Maxes 11 UNACCEPTABLE

-While we have outlined two major problems with this bill, we have
several other areas of concern. We are concerned that this bill will allow
the Justice Department, through a system of selective litigation, to
establish Federal policy for the mstitutionalized persons in this Coun-
try. The need for broad, national policy decisions in this area is ques-
tionable, but in any event, this decision should be left to the elected
representatives in Congress, and not the Judiciary.

In two areas, the language of this bill is misleading. First, while the
bill purports to allow Ifederal intervention only where there ave flag-
rant conditions existing in State institutions, the Justice Department
will use this authority to attack State commitment procedures and
statutes.'* Second, while the Committee has attempted to narrowly de-
fine the term “state action” in this bill, in an effort to exempt small,
basically private health-care institutions, this is no guarantee that these
institutions will remain exempt from scrutiny by the Justice Depart-
ment., “State action” is a flexible, growing concept and the Attorney
General, in policing State institutions, will use its expanding mean-
ing.'® Past actions of the Justice Department in States which have
made strong commitments to improving institutional conditions, com-
bined with an expanding concept of State action, could lead to rami-
fications far beyond the expectations of any Member of the Committee.

We must also comment on the impact of S. 10 on Federalism. The
shift from cooperation to conflict leads to a glaring objection to this
legislation, which is the further erosion of our Federal system of gov-
ernment. We do not need to repeat arguments made many times in
the past that our governmental system operates on a concept of divi-
sion of powers between the National Government and the States. The
right to control its institutions, especially prisons, is a power logically
held by each State. Under present law, when constitutional violations
ave asserted, the aggrieved party can present his case to the courts.
This bill would permit the Justice Department to seek its own cases
and initiate suit without a complaining party. In fact, under S. 10, the
sole basis for a Justice Department suit could be a complaint from
within the Justice Department. In effect, all State institutions for
care or confinement would be policed by the Justice Department.

The confrontations which will occur from this Federal intrusion
into State affairs will not create an atmosphere conducive to providing
funds for services needed by institutionalized persons. Face to face
encounters in a court of law will neither serve to increase the sensi-

10 Pegtimony of Dr, William 8. Hall, S. 10 hearings at p, 819, '
1 See testimony of New Hampshire Attorney General Rath, 8, 10 hearings beginning on
U,

Tz Testimony of Assistant Attorney General Drew Days III, 8. 10 hearings on p. 19.
W Testimony of Assistant Attorney General Drew Days III, S. 10 hearings at p, 22.
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tivity of State officials, nor will those encounters foster better Federal-
State relationships. On the contrary, this legislation may encourage
reluctant State officials to refrain from making the hard decisions on
questions of funding for institutions, passing that responsibility to the
Department of Justice and ultimately to a Federal district court
judge.’* Similarly, voter attitudes pn bond issues for institutions will
be adversely affected by this legislation. Without public support there
will be no constituency for improvement, which in the long run should
be our objective. The intrustion into State matters authorized by this
bill constitutes a serious attack on the principle of Federalism which
is a cornerstone of our system of government.

In summary, this bill affords no new rights to our institutionalized
citizens. Instead, it increases the power of a Federal bureaucracy whose
attitude and efforts will probably be counterproductive te the interests
of such citizens. That is all S. 10 does. If we really want to help these
citizens we should encourage more cooperation and less conflict between
State and Federal officials. S. 10 is not, the way to achieve that needed
cooperation.

Stroar THURMOND.
Paur Laxanr.
Twap CoCHRAN.
Aran K. Simrson.

APPENDIX—S0ME oF THE LETTERS T0 SENATOR STROM THURMOND FROM
Srate Orrriciars Bxeressine Oprosrrion 1o S. 10

StATE OF ARKANSAS,

Orrick oF THE (JOVERNOR,
Little Rock, May 31, 1979.

Re 8. 10.

Hon. StromM THURMOND,

Russell Senate Office Building,

Washington, D.C.

Drar SenvaTor Trurmonp: This Office has reviewed the referenced
bill and agrees with your observation that it may well strain federal-
state relationships in the absence of any federal funding to permit
states to comply with equitable affirmative relief ordered by federal
courts. In addition, since individual plaintiffs may bring actions under
present law imposing a lesser burden of proof, the need for this legis-
lation is dubious.

Thank you for giving this Office the opportunity to review and
comment upon this measure.

Yours truly,
Frank B. Newerr,
Administrative Assistans.

‘; E?70(: testimony of John Murphy, California Attorney General’s office, S, 10 hearings at
p R
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WasuIiNgTON OFFICE,
StaTe oF CONNECTICUT,
Washington, D.C., October 3, 1979.
Hon, Strom THURMOND,

Russell Senate Office Building,
Washington, D.C.

Drar SenaTor TrHURMOND: I am writing concerning S. 10 which
proposes to authorize the Attorney General to institute legal action on
behalf of institutionalized persons in cases where such persons are
purportedly deprived to rights, privileges or immunities provided by
the Constitution or Laws of the United States.

It is important to note that the Justice Department already has ade-
quate authority to act in those cases where it is deemed necessary,
and that existing controls and re§ulations administered by other Fed-
eral agencies, vis a vis the Developmental Disabilities Act, Medicaid
and Medicare regulations, Education of all Handicapped Children’s
Act (94-194) provide sufficient protection for residents of state-run
institutions.

Furthermore, Connecticut, through its protective services, and
advocacy laws, and other statutes protecting the handicapped already
has sufficient authority to protect the rights of the institutionalized and
it is currently exercising it, as evidenced by recent federal court action
initiated by Connecticut’s Office of Protection and Advocacy of the
Handicapped and Developmentally Disabled Persons in a case concern-
ing the care of mentally retarded persons within this State.

Should the bill be approved by the Committee, I would urge you to
consider these existing remedies prior to making a decision on the bill.

'With best wishes,

Cordially,
Erra Grasso,
Governor.

DerarTMENT OF LEGAL ATFAIRS,
OrFICE OF THE ATTORNEY (GENERAL,
Tallahassee, Fla., May 14, 1979.
Re S. 10 (H.R. 10 in the House of Representatives).
Hown. Srrom THURMOND,
U.S. Senate,
Washington, D.C.

Dear SenvaTor TrurnmoNd: Thank you very much for your letter of
May 1, 1979, regarding S. 10 (FLR. 10 in the House of Representa-
tives), which would permit the United States Attorney General to
bring suit directly against state prisons and mental institutions to
assert violation of federal constitutional rights.

I share your concern for this legislation and am strongly opposed
to this proposal. I have previously contacted Florida’s senators and
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governor on this matter and urged their opposition to this bill, For
your information, I am enclosing my correspondence to Senator Chiles.
Should you need additional assistance or information, please feel
free to call on me.
Sincerely,
JiM SMiTH,
Attorney General.

OFFICE OF THE (FOVERNOR,

Atlanta, Ga., June 14, 1979.
Hon. Stroym TwHURMOND,
U.S. Senate,

Washington, D.C.

Drar Senaror TrurmonD : Thank you for your recent letter sharing
with me your concerns regarding S. 10, which addresses the rights of
nstitutionalized persons. It is my understanding that a similar bill
has already passed the House.

I am in agreement that the mentally disabled must be assisted in ob-
taining legal services, and I am confident that Georgia’s current stat-
utes make adequate provision to provide these services. In 1977, I ap-
pointed a committee to rewrite our statutes regarding rights of the
mentally ill, mentally retarded, alcoholics and drug abusers who may
need involuntary commitment and treatment in order to protect them-
selves as well as others. This committee included attorney advocates
for the mentally ill and mentally retarded, citizen interest groups,
members of the General Assembly and others. The resulting amend-
ments were enacted in 1978 and received additional “fine tuning” in
the 1979 session of the Georgia General Assembly.

In regard to state correctional facilities, I am strongly opposed to
giving the United States Department of Justice opportunities for di-
rect intervention into the state correctional system without a formal
process addressing specific complaints, and I am opposed to federally
established minimum standards for state correctional facilities with-
out input from the states and without benefit of state legislative action.

A national policy to define and protect the constitutional rights of
inmates of state and local institutions should only be established in
formal consultation with state government,

With kindest regards, I am

Sincerely,
GEoree BUSBEE.

Srate or Hawar,
DEPARTMENT OF THE ATTORNEY (GENERAL,
Honolulu, Haweit, May 18, 1979.
Hon. StrRoMm THURMOND,
U.8. Senate,
Washington, D.C.

DEear Senaror Trurnmonn: This letter is to acknowledge receipt, of
your letter of May 1, 1979 relating to bill S. 10 which grants standing
for the United States Attorney General to initiate suits against the
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states on behalf of institutionalized persons. I appreciate your forward-
ng me your informative comments on the bill.

After an initial review of S. 10, I agree with you that the individual
states should have the authority to regulate the operation of its institu-
tions with minimum federal infringement. The State of Hawaii is
capable of effectively operating its own institutions, It appears that
allowing the United States Attorney General to initiate suits against
state institutions may not be the appropriate means of remedying prob-
lems that exist in such institutions, Furthermore, there are presently
suflicient avenues of relief for an institutionalized person who has any
complaints, including filing suit in federal court under 42 USC 1983.

I will keep in mind your comments on S. 10 when I consult with
Governor George R. Ariyoshi on this matter. Again, thank you for your
sincere efforts in providing me information on this matter.

Very truly yours,
' Wayne Mivanr,
Attorney General.

Srate oF InaHoO,
OFrrice oF THE ATTORNEY (GENERAL,
Boise, May 24, 1979.
Senator Stroa THURMOND,
Committee on the Judiciary,
U.8. Senate, Washington, D.C.

Drar Sexvaror Truratonn: Thank you for your correspondence con-
cerning Senate Bill 10, sponsored by Senator Birch Bayh of Indiana.
This office has already corresponded with the National Association of
Attorneys General, indicating our opposition to the bill. However, we
feel obliged to personally advise your office that we are in opposition to
Senate Bill 10. .

A copy of your correspondence with its enclosure, has been for-
warded on to the Idaho Governor’s Office.

Very truly yours,
Mrcuaern B, KENNEDY,
Deputy Attorney General,
Chief, Criminal Justice Division.

Orrice oF THE (GOVERNOR,
Indianapolis, Ind., M ay 22,1979.
Hon, Strox THURMOND,
Russell Senate Office Building,
Washington, D.C.

Drar Sexaror Tiruraonn: Having reviewed S. 10, it is my opinion
that the bill would permit unnecessary federal control over institu-
tional care at the state level. While it may be true that 10 or 15 years
ago, many states were not niecting their obligations to those confined
in state institutions, fortunately, that isno longer true.

In the past several years, Indiana, like many other states, has moved
affirmatively in this area. Examination of Indiana’s mental and cor-
rectional institutions would show that significant progress has been
made in the provision of care and protection to inmates, as well as in
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respect for human rights. Where Indiana and other states have fallen
short in meeting their responsibilities in the institutional area, ad-
vocacy organizations for the various persons confined have shown they
can be very effective in their use of the judicial system.

In view of the states’ progress in the provision of institutional care
and judicial remedies which assure additional progress, S. 10 would
be an unnecessary layer of federal intervention in an area already
being handled effectively at the state level.

Kindest personal regards,

Oris R. Bowen,
Governor.

Witrtax J. Scorr,
ATTORNEY (RENERAL,
Stame or IrnLIvoIS,
Chicago, September 26,1979,
Hon. Stroym THURMOND,
U.S. Senate,
Washington, D.C.

Drar Sexaror Trurmond: I am responding to your letter of Sep-
tember 14, 1979 to William .. Scott, Attorney General of the State of
Illinois. Mr. Scott recently underwent coronary bypass surgery or he
would have answered your letter personally, He sends his regrets and
has asked me to respond for him.

T agree with your conclusion that S. 10 would give the United States

Department of Justice too much oversight authority with respect to
the operations of state institutions. Section 1 of the Act gives the At-
torney General of the United States almost unlimited discretion to
decide when to inject the United States government into the opera-
tions of State facilities. That is not to say that some involvement at
some time might not be required because there are instances where the
rights, privileges, and immunities secured by the Constitution are
being violated, but the Bill as it now stands would give the Attorney
General of the United States the independent discretion to make that
type of finding. Further, Section 2 of the Act gives the Attorney
General of the United States the authority to virtually mandate and
require sovereign states to do those actions which the Attorney General
of the United States, in his opinion, feels are required when they may
not actually be required.
_ It is difficult for state and loeal governments to operate institutions
in a manner which best serves not only the residents of its institutions
but also the taxpayers who are required to support those institutions.
Adding yet another federal bureaucratic taskmaster is not the answer
and unless S. 10 is modified it would seem to be a poor Bill in its
current posture.

Again, Mr. Scott had desired to answer your inquiry personally but
that was impossible and if there is anything more that can be done
by this office please contact me at the above address or call me at
(812) 793-3117.

Very truly yours,
Franx M. GrenNarb,
Ewecutive Assistant.
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StaTE oF KaNsAs,
OFFICE OF THE ATTORNEY (GENERAL,
Topeka, May 9, 1979.
Hon. Strom THURMOND,
U.S. Senate,
Washington, D.O.

Dear Sexator Taurmonp: Thank you for your letter of May 1,
1979, concerning S. 10. At this point I am opposed to passage of such
legislation as it appears to pose another bureaucratic problem where
there are already legal remedies available. I know of no instance when
the Office of Attorney General of Kansas was unwilling to cooperate
in fulfilling the duty of caring for the mentally ill. Until a need is
shown in this state I cannot support 8. 10.

Very truly yours,
Roeerr T. STEPHAN,
Attorney General of Kansas.

State oF LouIsIiANA,
ExecuTivE DEPARTMENT,
Baton Rouge, May 25,1979.
Hon. Strom THURMOND,
U.8. Senate,
Washington, D.C.

Drear SenaTor Trurmonp: Thank you for your letter of May 1,
1979, informing me of S. 10 which would allow the United States Jus-
tice Department to initiate suits against the states on behalf of insti-
tutionalized persons. As you have noted, this bill raises many questions
concerning federal interference in state affairs and promotes conflict
rather than cooperation.

I will be contacting the Louisiana Congressional Delegation con-
cerning this legislation and have shared your letter with other state
officials. I appreciate your calling this matter to my attention.

Sincerely,
Eowin EpwArbs.

STATE oF MAINE,
DEPARTMENT OF THE ATTORNEY (GENERAL,
Augusta, Maine, June 15, 1979.
Hon. Strom THURMOND,
U.8. Senaie,
Washington, D.C.

Drar Sexator Trurmonp: This is in response to your let'=r of
May 1, 1979, expressing concern over S. 10, a bill to authorize the Jus-
tice Department to bring a civil action to enforce the rights of persons
residing in state institutions and prisons. My office has followed the
course of S. 10 and its companion H.R. 10 and shares your concern
with the possible impact of this legislation on the operation of state
government.

In 1975 a class action was filed against the State of Maine on behalf
of persons residing at Pineland Center, Maine’s institution for the
mentally retarded. The class as certified by the U.S. District Court in-
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cluded not only current and future residents of Pineland, but also
residents who had been released from Pineland Center years ago. The
suit was brought initially by Pine Tree Legal Assistance, Inc., of Port-
land, Maine, but control of the suit was quickly taken over by the
Mental Health Law Project, Washington, D.C.

The dual nature of the certified class and dual representation of the
class made defense of that suit very difficult. The suit was settled by
consent in July 1978, but only after two years of negotiation, and at
a cost of several million dollars, including $90,000 in attorney’s fees.
The negotiations were so protracted and so costly because of dual rep-
resentation. Pine Tree Legal Assistance and the Mental Health Law
Project frequently disagreed on the goals of the lawsuit and on the
terms on which the goals could be achieved.

The State of Maine is sensitive to the needs and rights of persons
residing in her institutions and prisons. This office believes, however,
that persons in institutions and prisons are adequately represented at
this time. In fact, Maine’s experience as related above suggests the
interjection of the Justice Department in institutional litigation may
significantly impede the resolution of the issues raised in such litiga-
tion by inserting yet another party with a potentially different point
of view. That will only aggravate the rather ironic predicament con-
fronting the states, which compels them to expend money to meet liti-
gation costs when that money might otherwise be used to remedy
problems in state institutions and prisons.

Thank you for your personal invitation te comment on S. 10 and
please be assured of Maine’s support for your position.

Very truly yours,
Ricuarp S. ComEN,
Attorney General.

STATE oF MICHIGAN,
OrricE OF THE (XOVERNOR,

Lansing, July 23, 1979.
Hon. Strom THURMOND,

U.S. Senate,
Washington, D.C.

Dear Sexator TaHURMOND: Thank you for your letter expressing
concern regarding the possible enactment of S. 10. I agree with you
that we should move toward increasing state-federal cooperation
rather than establishing mechanisms that will result in adversary
confrontations.

Michigan joins the National Association of Mental Health Program
Directors in the position that there is no need for S. 10 and that such
legislation will place further burdens on state legal activities, overload
already heavy court calendars, and duplicate ongoing legal remedies.

The State of Michigan has established an extensive network of re-
cipient rights offices at all state hospitals and centers for the develop-
mentally disabled for the purpose of ensuring and protecting the rights
of recipients of mental health services.

In addition, a specific protection and advocacy system outside the
Department of Mental Health has been established for the develop-
mentally disabled with legal expertise available, free of charge, to all
developmentally disabled citizens.
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I assure you there are sufficient numbers of qualified legal experts
available within the state to pursue appropriate legal redress for
violations of rights of recipients of mental health services and further
involvement by the Justice Department would be redundant.

Legal intrusion by the U.S. Department of Justice will polarize
agencies and reduce state and federal agency cooperation compound-
ing the problem of creating better interagency relationships and pro-
moting cooperation.

Warm personal regards.

Sincerely,
WiLLiay G. MILLIKEN,
Governor.

Trae Carrror,

Jackson, Miss., June 19, 1979.
Hon. Stronr THURMOND,

U.S. Senate,
Washington, D.0.

Drar Sexaror Taurmonp: Thank you for your recent letter con-
cerning S. 10.

I have studied this bill carefully and believe this area of State and
local concern may best be regulated through State legislation along
with the regulations and standards adopted by the various agencies
within a State.

The passage of this bill would infringe upon a States rights of self
government. The ability of the State to govern its internal affairs
should not be carved away any further than has been done in the past.
We are willing to work with federal agencies in this area, however, the
enactment of S. 10 would surely create friction and confrontations be-
tweéandStates and federal agencies at a time when cooperation is most
needed.

Again, thank vou for writing and if T may be of any further assist-
ance, please do not hesitate to contact me.

With kindest personal regards and best wishes, I am

Sincerely your friend,
Cumrr FincH, Governor.

ATTORNEY (RENERATL OF MISSOURI,
Jefferson City, May 21,1979.
Hon. Stroxm THURMOND,
U.8. Senate,
Washington, D.C.

Dzar SexaTor TrURMOND : Thank you for your letter regarding the
institutions legislation proposed by Senator Birch Bayh. I am deeply
alarmed about this incursion of the federal government into the inter-
nal administration of state institutions.

I appeared before a House Committee last year regarding this mat-
ter and stated my clear objection to this unwarranted infringement of
the U.S. Department of Justice.

It should be noted that these matters ave all being litigated very fre-
quently in the federal courts and there is no need to have the Justice
Department bring additional suits.
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I am currently defending a significant number of suits relating to
the conditions in virtually every mstitution in my state that have been
brought by legal aid societies, private parties and others. Additional
funding for the Justice Department would be a senseless duplication
of federal invelvement in an area which is already made ditlicult by
the costly litigation which impairs the ability of the states to correct
problems which do exist.

Thank you for your concern and your support in this matter.

Most sincerely,
JouN ASHCROFT,
Attorney General.
DEPARTMENT oF JUSTICE,
StATE oF NEBRASEA,
Lincoln, Nebr., May 24,1979.
Re:S. 10.
Hon. Stron THURMOND,
U.8. Senate,

Washington, D.C.

Dear Senator THURMOND: We received your letter and materials
concerning S. 10 and appreciate your interest in this matter.

This office has presented oral and written testimony in opposition to
this bill and its predecessor. We have also joined with the Honorable
Senator Exon of Nebraska in his opposition to this bill. We have
learned through a long bitter struggle that litigation is not the answer
to this problem.

If we can be of any assistance in further opposition to this or similar
legislation, please let us know.

Very truly yours,
Paun L. Doucras,
Attorney General.
Mer KAMMERLOHR,
Assistant Attorney General.

StaTE oF NEBRASKA,

Lincoln, May 24, 1979.
Hon. Stronm TuUrMOND,
U.8. Senate,

Washington, D.C.

Drar Sexaror Truraon : Thank you for your letter and informa-
tion regarding S. 10.

As you may know, the State of Nebraska is currently involved in
litigation concerning a State institution for the mentally retarded.
The Department of Justice has intervened in the lawsuit. After their
intervention, the case changed from one invelving patient rights to
one challenging the philosophy behind the structure of the state
institutions.

Although I do not feel it would be appropriate to comment on
the specifics of the case, the case has made me aware of problems
which enactment of legislation such as S. 10 could cause. Such legisla-
tion tends to disrupt cooperation between levels of government and
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delays solutions to the problems. I oppose S. 10 and heartily support
your efforts to defeat it.
With kind regards,
Sincerely,
CHArLES THONE,
Governor.

StaTE oF NEvVADA,
OrricE oF THE ATTORNEY GENERAL,
Carson COtity, October 30, 1979.
Hon. Strom THURMOND,
Lussell Senate Office Building,
Washington, D.C.

Dear Sexaror Traurmonsp. I agree with your position on S-10
and support efforts made to defeat the bill.

The 1nitiation of court action by the United States Department of
Justice against the states is not an expeditious or appropriate method
to assure the rights of persons confined to mental institutions, nurs-
ing homes, prisons and facilities for juveniles and the handicapped.

The State of Nevada can provide quality services to its citizens
without the necessity for Department of Justice intervention. Such
judicial intervention will divert time, money and energy to legal
defense. State resources can better be used to provide direct care to
institutionalized persons.

Thank you for your concern regarding S-10. I will forward copies
of this letter to Nevada Senators Howard Cannon and Paul Laxalt
and Congressman James Santini.

Sincerely,
Ricmarp H. Bryaw,
Attorney General.

Tre State or New HampsHire,
TaE ATTORNEY GENERAL,
Concord, N.H.,May 9,1979.
Hon. Strom TrorMoND,
U.8. Senate,
Washington, D.C.

Drar Sewaror TEurmMonp: Thank you for your letter of May 1,
1979 concerning legislation now pending in ‘Congress which would
allow the United States to sue states over conditions in state institu-
tions and/or to intervene in pending suits concerning institutional
issues.

My office has recently been made painfully aware of many of the
problems that may be raised by intervention by the United States.
A. suit involving the state institution for the retarded is now pending
in the United States District Court for the District of New Hampshire,
and the Justice Department has moved, and been allowed, to inter-
vene in that case.

On March 28, 1979, I testified against S. 10 before the Subcommittee
on the Constitution of the Senate Judiciary Committee concerning

i
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our involvement in this case. Although I am certain you have already
received one, I am enclosing a copy of my testimony.

My office certainly opposes the legislation in its current form. Please
letme know if there is anything I can do to assist you in your op-
positien to this bill.

Sincerely yours,
Twoaas D, RaTw,
. Aitorney General.
{ =
State or New Mexrco,
OrFice oF THE (GOVERNOR,
Santa Fe, May 25, 1979.
Hon. Strom THURMOND,
U.8. Senate,
Washington, D.C.

Dear Senator TrUrMonD: I agree that S. 10 constitutes an er-
roneous approach to securing the rights of persons residing in state
institutions. )

We, in New Mexico, have made tremendous strides in the last few
years in insuring that the rights of our institutionalized citizens are
protected. Advocacy groups have established a viable rapport with
the Attorney General’s office, with other state agencies, and with the
judicial system to react quickly when any shortcomings in our insti-
tutions are identified. Legal representation is also readily available
in any type of commitment to our state facilities. Qur State has at least
as well-defined an understanding of the needs of its institutionalized
citizens as does Washington and our officials are more interested than
would be Washington lawyers in meeting the needs of these citizens.

Cooperation between the States and Washington is bound to have
demonstrably better results than the confrontation approach which
S. 10 would seem to foster.

A copy of this letter is being sent to New Mexico Attorney General,
Jeff Bingaman, for his consideration and review.

If I can be of further assistance, please let be know.

Sincerely,
Bruce King,
Governor.

StaTE 0oF Norte CAROLINA,
DrparTyENT OF JUsTICH,
Raleigh, M ay 14,1979,
Re: Senate Bill 10.
Hon. Strom TrURMOND,
United States Senate,
Waskington, D.C.

Dear Senvaror Trurmonn: Last year one of the attorneys in my
office researched Senate Bill 1398 which as amended is exactly the
same as Senate Bill 10 which was reintroduced by Senator Bayh. It
1s my opinion that Senate Bill 10 is an unwarranted intrusion into the
affairs of the states and was written in the belief that states are in-
capable of or unconcerned with providing proper care for institu-
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tionalized persons in their custody. I think this is a blatant affront to
the dignity of the states and directly contrary to the principles of fed-
eralism, which is a part of the foundation principles of federalism,
which is a part of the foundation of our constitutional form of govern-
ment.

I should think the United States Attorney General would be busy
enough in assuring that the constitutional rights of persons in federal
custody are not violated and does not need the additional responsi-
bility of overseeing the fifty states. Moreover, in a time when the citi-
zens are demanding a reduction in the size of the bureaucracy, this
bill runs counter to the wishes of the taxpayer. )

I am enclosing a copy of a letter to Senator Morgan on Senate Bill
1393. This letter was written at my direction and 1 fully concur with
its contents. I am also enclosing a copy of my remarks to the Senate
Committee on the Judiciary on the “Civil Rights Improvement Act,”
which I understand either will be or has already been reintroduced.
The comments I made on that bill are in many respects equally ap-
plicable to S. 10. o

Thank you for giving me this opportunity to comment on this bill.
If I can be of further assistance to you in this or any other matter,
please do not hesitate to call upon me.

‘With highest regards, I remain

Yours truly,
Rurus L. Epmisren,
Attorney General of North Carolina,

State or NortH Daxora,
Bismarck,N. Dak., September 21,1979.
Hon. Stroy THURMOND,
Russell Office Building,
Washington, D.C.

Dear SenaTor THURMOND : This is in response to your letter of Sep-
tember 14, 1979, in which you alert me to the provisions of S. 10, a
Senate bill now pending before the full Judiciary Committee.

As you noted, this bill would interject the United States Department
of Justice as an overseer in the operation of state institutions for the
mentally ill, retarded or elderly and in the operation of state prisons,
including local jails.

The bill sets forth a procedure by which the United States Attorney
General may institute civil actions on behalf of persons residing in
state institutions, seeking equitable relief when institutionalized per-
sons are allegedly deprived of constitutionally secured rights and the
alleged deprivation is pursuant to a pattern or practice of resistance to
the full enjoyment of constitutionally protected rights. Such a pro-
cedure is an unnecessary and unwarranted extension of federal in-
volvenient in the administration of state institutions.

Current federal law authorizes civil actions for redress of depriva-
tion of constitutionally protected rights under color of state law, and
awards of attorneys fees to successful litigants. Current federal law
also authorizes criminal prosecution in certain cases of deprivation
of constitutionally protected rights under color of state law.
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I am especially concerned about Subsections 2 (1) and (2) of the
bill which requires that upon commencing an action, the United States
Attorney General must certify that the governor and the state attorney
general of a state have been notified by the United States Attorney
General or his designee of the measures which he believes may remedy
the alleged conditions which deprive rights, privileges or immunities
secured or protected by the Constitution or laws of the United States;
and that the governor and state attorney general have been made aware
of federal financial or technical assistance available to assist in the
correction of such conditions. Apparvently if a state, for whatever
reason, fails to seek all available federal assistance for state institu-
tions, that state is subject to a lawsuit. The judgment of the Justice
Department will thus be imposed on the qualified specialists who are
administrators of state institutions.

S. 10 would not provide any greater protection to institutionalized
persons than what is currently available. It would simply create an-
other level of federal bureaucracy not nearly as sensitive to the rights
of North Dakota citizens who are institutionalized nor as well-
equipped to protect those rights as those agencies, officials and individ-
uals now working institutionalized persons.

North Dakota legislators and state officials are acutely aware of their
responsibilities to institutionalized persons. The North Dalkota Legis-
lature has enacted jail standards legislation which directs the Attorney
Greneral to promulgate jail rules and regulations and to enforce those
rules and regulations. A legislative interim committee is developing a
corrections masterplan and another is studying the special needs of
North Dakota’s institutions for the mentally retarded. There is no
necessity of federal supervision of such efforts.

I oppose S. 10 for all the above reasons.

Sincerely,
Aurex I. Onson,
Attorney General.

OrricE or THE (ROVERNOR,
Salem Oreg., June 4, 1979.
Hon. Stroy THURMOND,
Russell Senate Office Building,
Washington, D.C.

Drar Sexaror THURMOND: I agree with your opposition to S. 10
relating to the constitutional rights of persons in public institutions.

Court action initiated by the United States Department of Justice
is not an effective or appropriate way to assure that citizens in public
institutions receive proper care and treatment. There are not sufficient
deficiencies in the institutions to warrant intrusion of the Federal
Government in an adversarial role into the state’s management of its
facilities.

Thank you for bringing this bill to my attention. I will let the Ore-
gon Congressional Delegation know that I see no need for S. 10 or FL.R.
10, and I will urge them to oppose enactment of this legislation.

Sincerely,
VicTor ATIVEH,
Governor.
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[This I8 copy of original telegram sent to Senator Birch Bayh, Washington, D.C.]

Corume1a, 8.C., dpril 4, 1979.
DEar Mz, Cuamraran: I have concluded a review of bill S. 10 pend-
ing before your subcommittee, which would authorize the U.S. At-
torney General to institute or intervene in actions alleging depriva-
tion of constitutional rights of institutionalized persons. We have a
functionally effective ombudsman system in the State of South Caro-
lina, independent State advocacy units, and constantly seek to upgrade
facilities and conditions in State institutions. The answer to all prob-
lems is not always found in the courts. I strongly urge you and your
subcommittee to consider more desirable alternatives to achieving
necessary protections for citizens who are institutionalized. I consider

S. 10 both unnecessary and undesirable.
Ricmarp W. Ricey,
Governor,
State of South Carolina.

Tae Stare or SouTH CAROLINA,
ArrorRNEY (GENERAL,
Columbia, March 26, 1979.
Re S. 10.

Hon. Birou Bavs,
Chairman, Senate Judiciary Subcommitiee on the Constitution, Dirk-
sen Senate Office Building, Washington, D.C.

Dpear Mz, Cuamman: This Office has experienced the conduct of
litigation by the U.S. Department of Justice from 1972 until 1978
in the case of Alewander v. Hall, Civil Action No. 72-209. This was a
suit alleging the unconstitutionality of the South Carolina Mental
Health commitment laws and also raised issues as to adequacy of treat-
ment for those patients residing at South Carolina State Hospital.
The purpose of this letter is to inform you of our opposition to the
enactment of 8. 10 and H.R. 10 based upon the experiences of this
Office in defending Alewander v. Hall. I recommend that this Subcom-
mittee pay great heed to the April 4, 1978, letter of the National
Association of Attorneys General, a position with which this Office
wholeheartedly concurs.

The South Carolina experience in the defense of Alezander v. Hall
proved to be extremely costly and time consuming, both for attorneys
in this Office and for individuals invloved in the treatment of the men-
tally ill at South Carolina State Hospital. This suit was ultimately
dismissed but only after four years of litigation with the Department
of Justice.

I feel compelled to add one further alternative to that mentioned
by the National Association of Attorneys General in its letter of April
4, 1978. There presently exists in the Department of Health, Educa-
tion and Welfare extensive regulations governing the appropriate
care of individuals in State mental institutions in order for those in-
stitutions to receive Medicare and Medicaid funds. A goal of improv-
ing the conditions of the mentally ill can be much better served through
enforcement of existing regnlations by HEW personnel trained in the
field rather than through the adversary approach of pitting federal
lawyers against state lawyers,
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I sincerely hope that this Subcommittee can achieve its goal of the
protection of citizens who are less able to protect their own rights
without authorizing the indiscriminate initiation of litigation by the
Department of Justice. I use the word “indiscriminate” advisedly be-
cause, throughout the conduct of this litigation in South Carolina, the
Justice Department repeatedly refused to advise this Office or the
Court of the standards that were allegedly not being provided to
the citizens of this State. Furthermore, the Justice Department refused
to acknowledge the existence of detailed standards of adequate treat-
ment set forth in HEW regulations with which all South Carolina
State Institutions comply.

Thank you very much for your consideration and interest in this
matter.v )

ery truly yours
Y , Dawnren R. McLieob,
Attorney General.

StaTE oF Sourm Daxora,
OrricE oF ATTORNEY (GENERAL,
Pierre, 8. Dak., May 18,1979.
Hon. Strony TrurMOND,
U.8. Senate,
Washington, D.C.

Dear SenaTor Truraonn : I will be succinet. I am opposed to Senate
Bill 10 and hope that it will die in Senate committee. I have informed
our senior Senator McGovern of my opposition and have informed, as
you requested, the Governor and certain legislators.

You might inform the sponsors of the bill for me that we presently
have a board of charities and corrections, a legislature, a governer, a
warden, superintendents of various remedial schools, and a host of
other people trying to do the very best they can for our institutional-
ized citizens. I would hope that the committee would remember that
those people institutionalized ave the sons and daughters, mothers and
fathers of people who live in our state and vote for the people respon-
sible for these institutions.

I may point out, Senator Thurmond, with a note of bitter humor,
that there are many of us who would like to institutionalize some of
the Justice Department lawyers who fly out from Washington to solve
all of our problems and then go back home to fight the Civil Service
Reform Bill. It may be good for tourism in our state, but it certainly
isnot good for government.

Respectfully submitted,

Marx V. MEIERHENRY,
Attorney General.

ConmdoNWEALTH OF VIRGINIA,
OrricE oF THE (FOVERNOR,
Richmond, May 7, 1979.
Hon. Strom THURMOND,
7.8, Senate,
Washington, D.C.

DEear Stronr: Thank you for your letter of May 1, and the copy of
Senate Bill 10.
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I am enclosing a copy of a letter I have written Virginia’s Congres-
sional Delegation on this legislation for your information.
I do appreciate your bringing this to my attention however.
With all good wishes, I am
Very truly yours,

JorN N. DavtoN.

Enclosure.
Aprin 19, 1979,

Hon. Joseru L. F1suzgr,
Cannon House Ojffice Building,
Washington, D.C.

Dear JoE: I have been advised that House Bill 10 concerning the
rights of the institutionalized has cleared the House Judiciary Com-
mittee and is tentatively scheduled to be heard on the floor on April
26, 1979. A similar bill, 3. 10, has been introduced in the Senate.

I continue in my opposition to the bills as being unnecessary and
redundant. I am concerned that the Attorney General may require a
large bureaucratic organization to attempt a good faith effort to com-
ply with their provisions, and such an expensive bureaucracy is un-
necessary. I also feel that there is now ample provision to ensure a full
and fair consideration of alleged violations of an individual’s civil
rights and that the bills would interpose the Attorney General as some
sort of official lawyer for those contined. In brief, [ feel there is an
ample body of case law already existing to resolve disputes in the
courts, and the scales of justice are not unduly tipped in favor of the
states. Therefore, the system proposed by these bills are unnecessary,
redundant and unduly expensive. I further feel they represent an in-
trusion into State perogatives.

A copy of a position paper setting forth Virginia’s position on the
two bills is attached for your use. L hope you seriously consider our
position.

With all good wishes, I am

Very truly yours,
JouN N. DavLTON.

Orrick or THE ATTORNEY (GENERAL,
Olympia, Wash., May 9, 1979.
Hon. Stroy THURMOND,
U.8. Senate, Commitiee on Armed Services,
Washington, D.C.

Drar Senaror Trursonp : Thank you very much for your thought-
ful letter of May 1, 1979 on S. 10. I am delighted in your understand-
ing of, and opposition to, that proposal.

Both the National Association of Attorneys General and I, as At-
torney General of the State of Washington, have opposed the bill and
its predecessors as an outrageous violation of the basic precepts of
{ederalism. Our experience in the State of Washington with the De-
partment of Justice has been almost entirely negative. It’s interfer-
ences with the appropriate determination of state policies of the state
itself are simply too numerous to mention.
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You have alveady put your finger on the most important objection
to S. 10: The separation of the enforcement authority of such policies
as the department may determine to be appropriate from the responsi-
bility of coming up with the money to implement them. I hope that you
can persuade your colleagues of the justice of your position and I will
continue to oppose the proposal with my own congressional delegation.

Sincerely,
Srape Gorrow,
Attorney General.
Tae STaTE OF WYOMING,
AT10RNEY (GENERAL,
Cheyenne, Wyo., July 13,1979.
Re S. 10, HL.R. 10,
Hon. StroM THURMOND,
U.8. Senate,
Washington, D.C.

DErar Senvator TaurMonD: The State of Wyoming, while support-
ing the objectives of the “Institutions Bill” with regard to fully pro-
tecting the rights of institutionalized persons, vehemently objects to
the procedure for correction envisioned by the bill. In line with the
position announced by the National Association of Attorneys General
and the National Association of State Mental Health Program Di-
rectors, we believe that there exist far more reasonable alternatives to
the litigious solution suggested by this legislation.

The practical problems which the bill raises are overwhelming, It
seems possible, for instance, that the Justice Department might prevail
in litigation against a political subdivision, resulting in an order that
the subdivision take corrective action far beyond its means to accom-
plish. I am advised that Congressman Kastenmeier’s amendment to al-
low federal financial assistance to the defendant state or subdivision
failed to pass, indicating that while the federal government is granted
the right to make the initial determination that an egregious condition
exists, there is no concommitant duty to lend assistance in any mean-
ingful way.

How the elected representatives of the states can support a bill which
suggests a procedure which has cost one state $56,000 to answer one
set of interrogatories, when that same amount would probably have
corrected the egregious condition, appears to be a sterling example of
an exercise in counterproductivity.

This is, after all, a nation of states. It seems as though some of onr
congressmen forget that they are elected to represent the people of
those states, and not to bludgeon them with needless lawsuits.

I sincerely hope that the United States Congress will recognize the
pitfalls inherent in this legislation and take proper steps to enact law
which puts the federal government and the states on the road to a co-
operative solution. The disagreements which this state has had with
the federal government are well known to all. T believe that these dif-
ferences are, to a large degree, the result of precipitous action taken
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by our lawmakers without due regard for the legitimate interests of the
several states, and the special conditions which exist in each.

Why not spend the tax dollars of the people of this state to help
them, rather than to sue them.

Sincerely yours,

Jomy D. Trovemron,
Attorney General.




XVI. ADDITIONAL VIEWS OF SENATOR PAUL LAXALT
ON 8. 10

I agree with the minority views and I concur in them. I believe there
is an additional issue, however, which is extremely important and
witich should not be forgotten.

It is my opinion that there is no need for this bill. I have consistently
opposed legislation since coming to Congress which, in my view, 1s
not needed and which simply gives an agency of the Federal govern-
ment more authority than it now has. I believe that this bill falls into
that category, and thus believe that the bill is unsound.

There have indeed been many, many cases of outrageous treatment
of the inmates of both Federal and State institutions throughout the
country. I have no quarrel with that fact, and believe that the hearing
record speaks for itself. However, few of the cases of recent years cited
in the hearing record as examples of deprivations of constitutional
and legal rights and privileges do not indicaie a pattern or practice
of wanton or willful neglect, but are only incidents.

This bill, however, requires that as a condition precedent to bring-
in% suit the Department of Justice must have reasonable cause to
believe that institutionalized persons have been subjected to egregious
and flagrant conditions pursuant to a pattern or practice of resistance,
on the part of State or local officials, to allowing them enjoyment of
their i:lonstitutional and legal rights. Incidents, in themselves, are not
eriough.

This bill gives the Department of Justice much broader authority
to enter the judicial arena against State and local officials than it has
had in the past, and gives it far broader authority than it should be
granted without compelling evidence of a severe need requiring correc-
tion. In a situation such as this where a government agency is given
such broad authority, particularly authority which directly intrudes
into what has traditionally been the domain of State governments,
there must be a showing that there is an unquestioned need for that
authority to be granted. Without a showing of such need, there is, in
my view, no justification for the bill.

Thus the questions must be asked: what is the need for this bill?
‘What is the evidence of patterns and practices of such behavior which
warrants the intrusion of the Federal government into this area? Are
there instances where a court has made a finding, based on evidence
submitted to it, of a pattern or practice of such conduct? Or are there
even instances where there might be a reasonable inference of a pat-
tern or practice of such violations? There are not. No court has made
a finding of a pattern or practice of such violations, and we find few
situations where a reasonable inference might be drawn that such a
pattern or practice existed.

The incidents of abusive conduct cited by the proponents of the
bill are not the sort of behavior which constitute willful and wanton
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conditions, or conditions of gross neglect pursuant to a pattern or
practice of resistance. They are incidents and only incidents. To
strictly adhere to the terms used in the bill, it would be necessary that
State officials, including governors and state attorneys general not
only knew about such conduct, but in fact approved of it. As a former
Governor myself, I don’t belicve that’s the case. The cases in which
the Justice Department has heretofore intervened, and which have
been cited as the sort of cases which this bill would authovize the
Justice Department to commence, involve, for the most part, issues
such as whether inmates of institutions will be provided 30 instead
ot 20 hours of rehabilitative training per week, or involve the amount
of money spent on recreational facilities per inmate. Those are not,
we %)e]ievev, questions in which the Justice Department should involve
itself.

Therefore, until a showing has been made that there exist situations
where there appears to be a pattern or practice of deprivation of
rights, as defined in the bill, there is little justification for this bill,
and its passage unnecessarily grants the Federal government and the
Department of Justice power which they do not need.

Paur Laxarn.




XVII. ADDITIONAL VIEWS OF SENATOR
ALAN K. SIMPSON ON S. 10

In my years of legislating and practicing law I have learned to
become most wary when examining issues which are presented while
enmeshed in “horror stories” obviously intended to touch every fine
human emotion, I trust my colleagues might agree with me in ob-
serving that we have seen enough bad legislation passed for the best of
motives. I trust they might also agree that actions taken based on
narrow perspectives often have a very harmful long run effect.

We are urged by the proponents of this legislation to believe that
the states are absolutely immobilized to correct deficiencies in this
area and that state institutions seem to make a practice of utilizing
clubs, boiling -water, electric shock and other bizarre methods of
“treatment.” Certainly there may be abuses. There have been care-
fully highlighted—and rightly so. But I do not believe that plain
barbarism is common in state institutions in America.

When abuses do occur, I believe they are usually brought swiftly to
light by neighbors, relatives, reporters, and sympathetic institutional
employees and public officials, including employees of the federal agen-
cies—such as HEW-—which provide federal funds. Governors and
legislators then have a clear history of doing the very best they can
to respond and improve conditions, usually with quite limited re-
sources. I served in a state legislature for 14 years. As others who
have served in such bodies know, the state legislatures consist of re-
sponsible, conscientious persons doing the hard jobs they were selected
to perform—and often in “citizen legislatures.”

I do not believe that interference by the Justice Department into
areas of state sovereignty—especially in the absence of additional
resources being provided—is likely to result in any significant im-
provement in the condition of perszons residing in state institutions.
In fact, the initiation of Justice Department investigatons and liti-
gation would likely divert away considerable attention, time, and re-
sources of our state institutions and officials. Consequently, S. 10%s
grant of new power to the Justice Department at the expense of the
states is surely not justified.

Arax K. Siaeson.
(68)
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