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SENATE 

Calendar No. 446 
{ REPORT 

No. 96-416 

OIVIL RIGHTS OF THE INSTITUTIONALIZED 

NOVEMBER 15, 1979.-ordered to be printed 

Mr. BATII, from the Oommittee on the Judici9,ry, 
submitted the following 

REPORT 
together with 

MINORITY AND ADDITIONAL VIEWS 

[To accompany S. 10 as amended] 

The Committee on the Judiciary, to which was referred the bill 
(S. 10) to grant the United States Attorney General statutory au
thority to initiate and to intervene in civil actions brought to redress 
systematic deprivations of constitutional and Federal statutory rights 
of persons resIding in state institutions, having considered the same, 
reports favorably thereon, with an amendment, and recommends that 
the bill do pass. 

I. PURPOSE 

One measure of a nation's civilization is the quality of treatment it 
provides persons entrusted to its care. The past decade has borne 
testimony to the growing civilization of this country through its com
mitment to the adequate care of its institutionalized citizens.l Nowhero 
is that commitment more evident than in the actions of the United 
States Justice Department. 

Since 1971, the Attorney General has participated in a series of civil 
actions seeking to redress widespread violations of constitutional and 
federal statutory rights of persons residing in state institutions. 
Through litigation conducted by the Oivil Rights Division, the Justice 

1 See. c.u. Developmentally Disabled Assistance and BIII of Rights Act of 1975. 42 U.S.C. 
6010 ct 8eq. (Pub. L. No. 94-103) ; Rehabilitation Act of 1973. 29 U.S.C. 794; (Pub. L. No. 
93-112) ; Education of All Handicapped Children Act of 1975 (Pub. L. No. 94-142) ; Juve
nile Justice and Delinquency Prevention Act of 1974. 42 U.S.C. 5601 ct 8eq. (Pub. L. No. 
93-415) ; Omnlbns Crime nnd Safe Streets Act. 42 U.S.C. 3701 (Pub. L. No. 90-351) ; 
Parole Q.ommlsslon and Reorganization Act of 1976. 18 U.S.C. 4201 ct 8eq. (Pub. L. No. 
94-233). 

(1) 
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Department has participated as a1niCU8 oU1>iae or plaintiff-intervenor 
in more than 25 suits brought to secure decent and humane con
ditions in institutions housing the mentally ill, the retarded, the 
chronically' physically ill, prisoners, juvenile delinquents, ana ne
glected chIldren. In addition, the Attorney General has participated in 
suits successfully challenging the constItutionality of several state 
commitment statutes. 

At least ten Federal district courts have requested the Justice De
partment to participate in litigation concerning the rights of institu
tionalized individuals. The Attorney General has also petitioned to 
intervene in pending cases, to represent the interests of the United 
States in securing basic constitutional rights for its institutionalized 
citizens. Whether by request of the court or by petition to intervene, 
however, the Justice DeI?urtment invariably has brought to the liti
gation process investigatIve reS011rces, technical advice, and legal ex
pertise unavailable to private litigants. Courts have been openly appre
ciative of these efforts.2 

Apalt from their salutary effects on the management of such litiga
tion, the Justice Department's activities have enhanced the lives of 
thousands of institutionalized individuals throughout the rountry. In 
every suit in which the Department has participated, the trial and 
appellate courts have upheld the plaintiffs' claims and Ol'dered ex
tensive relief. As a result, conditions have improved significantly in 
dozens of institutions across the Nation: decent and humane living en
vironments have been secured for mentally ill and retarded residents 
in state hospitals; barbaric t.reatment of adult and juvenile prisoners 
has been curbed; persons unnecessarily or improperly committed have 
been released or relocated in less restrict.ive community placements; 
and States facing the prospect of suit by the Attorney General have 
voluntarily upgraded conditions in theIr institutions and rewritten 
State commitment laws to comply with previously announced consti
tutional standards. 

Despite the proven effectiveness of the Department's efforts, its 
litigation program stands threatened by two recent Federal court de
cisions. District courts in both Maryland and Montana recently ruled 
that, absent express statutory authority, the Attorney General lacked 
standing to initiate civil actions challenging conditions in two State 
facilities for the mentally retarded.3 Both suits were recently upheld 
on appeal.· 

Although Congress has, in other contexts, given the Attorney Gen
eral explicit authority to redress systematic deprivat.ions of constitu
tional rights,s it has never expressly authorized him to enforce funda-

• See text at note 7 infra. See also comments of Judge Nicholas J. WaIlnllkl, Hear
Ings on S. 1393 before the Subcomm. on the Constitution of the Senate Comm. on the 
Judiciary, 95th Cong., 1st Sess., 548, 552-53 (1977) [hereinafter cited as S. 1393 Hear
Ings]. The Department's elrorts have also been favorably commented upon In legal 
periodicals. see, e.g'l Herr, Civil Rights, Uncivil Asylums and the Retarded, 43 CIN. L. 
RElv. 679. 779 (1974). 

3 United State8 v. Solomon. 419 F. SuPP. 358 (D. Md. 1976) (Rosewood State Hospital) ; 
United State8 v. MattBon, C.A. No. 74-138-BU (D. Mont., Sel:'tember 29, 1976), appeal 
docketed, No. 76-3568, 9th Clr., October 19. 1976 (Boulder River Hospital). 

• United State8 v. Solomon, C.A. No. 76-2184 (4th Clr., October 12, 1977). Unit~d State8 
v. ,1[att8on 600 F. 2d 1205 (flth Clr. 1079). 

5 E.g., Title VI of the Civil Rights Act of 1960, 42 U.S.C. 1971 (C) (dIscrimination In 
voting) ; Tltle II of the Civil Rights Act of 196~, 42 U.S.C. 2000a-5 (a) (discrimination 
In pubUc accommodations) ; Title III of the Civil R~hts Act of 1964. 42 U.S.C. 2000b(a) 
(dIscrimInation In pubUc facilities); Title VII of the Civil Rights Act of 1964. 42 
U.S.C. 2000e-6(a) (employment discrimination); Tltle IX of the CIvil Rights Act of 
1964, 42 U.S.C. 2000h-2 (denial of equal protection) ; Title IV of the Civil Rights Act 
of 1964, 42 U.S.C. 2000c-6(a) (discrimination In pubUc education). 
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mental Federal rigl~ts of institutionalized in~ivid~als. The Maryland 
and 'Montana decISIOns make clear that wIthouu a Federal statute 
clarifying the Attorney General's authority to initiate and to inter
vene III such suits, the Department's litigative efforts to protect the 
institutionalized will be paralyzed. . . 

S. 10 provides that authority. It creates no n~w substantIve r:g~ts. 
It simply gives the Attorney General legal standmg to enforce eXIstmg 
constitutional and Federal statutory rights of institutionalized per
sons. By codifying the authority of the Attorney Gen~ral to initiate 
and to intervene in suits to redress seriolls and pervasIve patterns of 
institutional abuse, S. 10 ensures that institutionalized citizens will 
be afforded the full measure of protections guaranteed them by the 
Constitution of the United States. 

II. TEXT OF SENATE BILL 10 

The text of S. 10 is as follows: 

A BILL To authorize actions for redress III cases involving deprivations 
of rights of institutionalized persons secured or protected by the 
Conutitution or laws of the United Stat0S. 

Be it enaoted by the Senate and House of Representa
tive8 of the United State8 of America in Oongre8s assembled, 

SEOTION 1. Whenever the Attorney General has reasonable 
cause to believe that any State or political subdivision, offi
cial, employee, or agent thereof, or other person acting on 
behalf of a State or political subdivision of a State is sub
jecting persons residing in an institution, as defined in section 
8, to egregious or fl!Agr~nt conditions (conditions which are 
willful or wanton or conditions of gross neglect) -which de
prive such persons of any rights, privileges, or immunities 
secured or protected by the Constitution or laws of the United 
States causing such persons to suffer grievous harm, and that 
such deprivution is pursuant to a pattern or practice of re
sistance to the full enjoyment of such rights, privileges, or 
immunities, the Attorney General, for. or ill the name of the 
United States may institute a civil action in any appropriate 
United States district court against such party for such equi
table relief as may be appropriate to insure the minimum cor
rective measures necessary to insure the full enjoyment of 
such rights, privileges, or Immunities, except that such equit~ 
able relief shall be available under this act to persons residing 
in an institution as defined in section Sea) (2) (B) only inso
far as such persons are subjected to conditions which deprive 
them of rights, privileges, or immunities secured or prote·ctecl 
by the Constitution of the United States. In any action com
menced under this section, the court may allow the prevailing 
party, other than the United States, a reasonable attorney's 
fee as part of the costs. The Attorney General shall person
ally sign the complaint in such action. 

SE~. 2. (a) At the time of the commencement of an action 
under section 1, the Attorney General shall certify to the 
court-

(1) that at least fifty-six days previously he has noti
fied in writing the Governor '01' chief executive officer 
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and attorney general or chief legal officer of the appro
priate State or political subdivision and the director of 
the institution of-

(A) the alleged conditions which deprive rights, 
privileges, or immunities secured or protected by the 
Constitution or laws of the United States and the 
alleged pattern or practice of resistance to the full 
enjoyment of such rights, privilE!ges, or immunities; 

(B) the supporting facts given rise to the alleged 
conditions, and the alleged pattern or practice, in
cluding the dates and time period during which the 
alleged conditions and pattern or practice of resist
ance occurred, the identity of all persons, reasonabl:y 
suspected of being involved in causing the alleged 
certification, and the date(s) on which th", alleged 
conditions and pattern or practice at the time of the 
conditions and pattern or practice were first brought 
to the attention of the Attorney General; 

(C) the minimum measures which he believes 
may remedy the alJe.ged conditions and the alleged 
pattern or practice of resistence; 

(2) that he has notified in writing the Governor or 
chief executive officer and attorney general or chief legal 
officer of the appropriate State or politiCial subdivision 
and the director of the institution of his intention to 
commence an investigation of said institutions(s) and 
that from the time of such notice-

(A) he or his dcsigmee has made a reasonable good 
faith effort to consult with the Governor or chief 
executive officer and m;torney general or chief legal 
legal officer of the appropriate State or political sub
division and the director of the institution, or their 
designees, regarding financial, technical, or other 
assistance whIch may be available from the United 
States and which he believes may 'assist in the cor
rection of such conditions and pattern or practice of 
resiRtance ; 

(B) he has endeavored to eliminate the alleged 
conditions and pattern or practice of resista,nce by 
informal methods of conference, concilirution, and 
persuasion, including discussion with appropriate 
Snate officials of the possible costs and fiscal impacts 
of the alternative minimum remedial measures, and 
it is his opinion that all efforts at voluntary compli-
ance have failed; and . 

(C) he is satisfied ,that the approprialte officials 
have had a reasonable time to take appropriate ac
tion to correct such conditions and pantern or prac
tice, taking into consideration the time required to 
remodel or make necessary changes in physical fa
cilities or relocate resident's, reasonable legit'! or pro-
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cedural requirements, and any other extenua,tine; 
circumstances involved in correcting SUCll 

cond:iJtions; 
(3) that he believes that such an 'action by the United 

States is of general public importance and will ma
teri'ally further the vindication of rights). privileges, or 
immunities se~ured or protected by the uonstitrution or 
laws of the Umted States. 

(b) Any certificatwn made by the Attorney General pur
suant to this section shall be personally signed by him. 

SEC. 3. (a) 'Whenever an action has been commenced in any 
court of the United States seeking relief from conditions 
which deprive persons residing in institutions of any rights, 
privileges, or immunities secured or protected by the Consti
tution or laws of the United States causing them to suffer 
grievous harm and the Attorney General has reasonable cause 
to believe that such deprivation is pursuant to a pattern or 
practice of resistance to the full enjoyment of such rights, 
privileges, or immunities, the Attorney General, for or in the 
name of the United States, many intervene in such action 
upon motion by the Attorney General in accordance with the 
Federal Rules of Civil Procedures. 

(b) (1) The Attorney General shall certify to the court in 
the lUotiol1 to intervene filed under subsection (a)-

(A) that he has notified in writing, at least fifteen 
days previously, the Governor or chief executive officer, 
attol'lley general or chief legal officer of the appropriate 
State 01' political isubdivision, and the director of the 
institution of-

(i) the alleged conditions which deprive rio-hts, 
privileges, or immunities secured or proteoted by 
the Constitution 01' laws of the United States and 
the alleged pattern 01' practice of resistance to the 
full enjoyment of such rights, privileges, or 
immunities; 

(ii) the Isupporting facts giving rise to the al
leged conditions, including the dates and time 
period during which the 'alleged conditions and 
patte1'll or practice of resistance occurred; and 

(iii) the minimum measures which he believes 
may remedy the alleged conditons and the alleged 
pattern 01' practice of resistance; and 

(B) that he believes that !such intervention by the 
United States is of general public importance and will 
materially further tlhe vindication of rights, privileges, 
or immunities secured or protected by the Constitution 
or laws of the United States. 

(2) Any certification made by the Attol'lley General pur
suant to this subsection shall be personally !signed by him. 

(c) Any motion to intervenl' made by the Attorney Gen
eral pursuant to this sec.tion shall be personally signed by him. 
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(d) In any action in which the United States joins as an 
intervenor under this section, the court may allow the pre
vailinS party other than the United States a reasonable at
torney s fee against the United States as part of the costs: 
Pr.()IVided, That nothing in this subsection precludes the 
award of attorney's fees available under any other provisions 
under the United States Code. 
. SEC. 4. No person reporting conditions which may consti
tute a violation under this Act shall be subjected to retaliation 
in any manner for so reporting. 

SEC. 5. (a) (1) Subject to the provisions of paragraph (2), 
in any actIOn brought pursuant to section 1979 of the Revised 
Statutes of the United States (42 U.S.C. 1983) by an adult 
convicted of a crime confined in any jail, prison, or other 
correctional facility, or pretrial detention facility, the court 
may, if the court believes that such a requirement would be 
appropriate and in the interests of justice, continue such 
case for a period of not to exceed ninety days in order to 
require exhaustion of such plain, speedy, and effective admin
istrative remedies as are available. 

(2) The exhaustion of administrative remedies under 
paragraph (1) may not be required unless the Attorney Gen
eral has certified or the court has determined that such admin
istrative remedies are in substantial compliance with the min
mum acce:Rtable standards promulgated under subsection (b). 

(b) (1) No later than one hundred and eighty days after 
the date of enactment of this act, the Attorney General shall, 
after consultation with persons, State and local agencies, and 
organizations with background and expertise in the area of 
corrections, promulgate minimum standards for the develop
ment and implementation of a plain, speedy, and effective 
system for the resolution of grievances of adults confined in 
any jail, pri::;on, or other correctional facility, or pretrial de
tention facility. Such standards shall take effect thirty legis
lative day.] after publication unless, within such period, either 
House of Congress adopts a resolution of disapproval of such 
standards. 

(2) The minimum standards shall provide-
(A) for an advisory role for employees and inmates 

of any jail, prison, or other correctional institution, or 
pretrial detention facility (at the most decentralized 
level as is reasonably possible) in the formulation, im
plementation, and operation of the system; 

(B) specific maximum time limits for written replies 
to grievances with reasons thereto at each decision level 
within the system; 

(C) for priority processing of grievances which are 
of an emergency nat~lre, including mat~ers .in which delay 
would subject the grIevant to substantIal risk of personal 
injury or other damages; 

(D) for safeguards to avoid reprisals against any 
grievant or participant in the resolution of a grievance; 
and 
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(E) for independent review of the disposition of 
grievances, including alleged reprisals, by a person 01' 
other entity not under the direct supervision or direct 
control of the institution. 

(c) (1) The Attorney General shall develop a procedure for 
the prompt review and certification of systems for the reso
lution of grievances of adults confined in any jail, prison, or 
other correctional facility, or pretrial detention facility, to 
determine if such systems, as voluntarily submitted by the 
various States and political subdivisions, are in. substantial 
compliance with the minimum standards promulgated under 
subsection (b). 

(2) The Attorney General may suspend 01' withdraw the 
certification under paragraph (1) at any time that he has 
reasonable cause to believe that the grievance procedure is no 
longer in substantial compliance with the minimum standards 
promulgated under subsection (b). 

(d) Noncompliance by an institution with the minimum 
standards promulgated under subsection (b) shall not consti
tute the deprivation of rights, privileges, or immunities se
cured or protected by the Constitution. 

SIW. 6. The Attorney General shall include in his report to 
Congress on the business of the Department of Justice pre
pared puesuant to section 52~ of title 28, United States Code: 
(a) a statement of the number, variety, and outcome of all ac
tions instituted pursuant to this Act including bhe history of, 
precise reasons for, and procedures followed in initiation or 
intervention in each case in which action was commenced; 
(.b) a detailed explanation of the procedures by which the 
Department has received, reviewed, and evaluated petitions 
or com plaints regarding conditions in institutions; (c) an 
analysis of the impact of actions instituted pursuant to this 
Act, including an estimate of the costs incurred by States and 
other political subdivisions; (d) a statement of t11e financial, 
teehnical, or other assistance which has been made available 
from the United States to the State in order tr assist in the 
correction of the conclitions which are alleged to have de
prived a person of rights, privileges, or immunities secured or 
protected by the Constitution or laws of the United States; 
and (e) the progress made in each Federal institution toward 
meeting existing promulgated stJandal'ds for such institutions 
or constitutionally guaranteed minima. 

SEC. 7. The Comptroller General of the United States 
shall evaluate the adequacy of programs of financial, techni
cal, or other assistance which are currently available to the 
States from the United States to assist in the correction of 
the conditions which are alleged to deprive a person of the 
rights, privileges, 01' immunities secured or protected by the 
com.'iiitutioll 01' laws of the United States, including brit not 
limited to the application procedures used, the coordination 
be~v';ee~ different ?Teele.ral agencies, and the level of funding. 

/:)EO. 8. As used 1Il thIS act-
. (a) The term "institution" means any facility or institu

tIOn-
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(1) which is owned, operated, or managed by, or pro
vides services on behalf of any State or political subdivi
sion of a State; and 

(2) which is-
(A) for persons who are mentally ill, disabled, 

or retarded i 
(B) a jaIl, prison, 01' other correctional facility; 
(C) a pretrial detention facility; 
(D) forjuveniles---.' 

(i) held awaiting trial; 
(ii) residing in such facility or institution for 

purposes of receiving care or treatment; or 
(iii) residing in such facility or ~nstitution 

for any State purpose, other than a facility or 
institution for juveniles who have not been ad
judicated delinquents or are not neglected juve
niles or are not mentally ill, disabled, or re
tarded who are residing in such facility or in
stitution for the sole purpose of receiving ele
mentary or secondary educational training or 
services; or 

(E) for the chronically ill or handicapped, includ
ing any State-supported intermediate or long-term 
care or custodial care facilities. 

(b) Privately owned and operated facilities shall not be 
deemed "institutions" under this Act if-

(1) the licensing of such facility by' the State consti
tutes the sole nexus between such facilIty and such State; 
or 

(2) the receipt by such facility, on behalf of persons 
residing in such facility, of payments under title XVI, 
XVIII, or under a State plan approved under title XIX, 
of the Social Security Act, constitutes the sole nexus be
tween such facility and such State; or 

(3) the licensing of such facility by the State, and 
the receipt by such facility, on behalf of persons residing 
in such facility, of payments under title XVI, XVIII, or 
under a State plan approved under title XIX, of the 
Social Security Act, constitutes the sole nexus between 
such facility mid such State. 

( c) "State" means any of the several States) the District 
of Columbia, the Commonwealth of Puerto Rico, or any of 
the territories and possessions of the United States. 

SEO. 9 (a). It is the desire and intent of Congress that 
deplorable conditions in institutions covered by this law 
amounting to constitutional deprivations be corrected and 
eliminated, not only by litigation, as contel1!plated herein, 
but by t.he vohmteer good faith efforts of the. State and local 
governments. It is the sense of the Congress that where Fed
eral programs contain purposes and provisions for funds 
which are designated or designed to assist a given State in 
improving or upgrading institutions against which the Attor
ney Geneml has commenced or intervened in litigation under 
the provisions of this Act or related treatment or rehabilita
tion programs, then priority 'Should be given to the correction 
or ehmination of such unconstitutional conditions from that 
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portion of such Federal programs so designated or designed. 
It is not the intent of this provision to cause the redirection of 
funds for one program to another or from one State to 
another. 

(b) When the Attorney General is contemplating actions 
under section 1 or 3 of this Act, he shall notify any Federal 
department, 'agency, or entity with an interest in such insti
tution, of the ,alle~ed unconstitutional conditions. 

SE~. 10. ProvislOns of this Act shall not authorize pro
mUlgation of regulations defining standards of care. 

nI. LEGISLATl'YE HrsTORY 

Since 1976 Congress has indicated a desire to assist the Attorney 
General in conducting his litigation program on behalf of the institu
tionalized. 

On April 26, 1977, Senator Birch Bayh introduced S. 1393, a bill to 
grant the U.S. Attorney General statutory authority to initiate and to 
intervene in litigation seeking to redress widespread deprivations of 
institutionalized persons' constitutional and Federal statutory rights. 
The bill was referred to the committee, which referred it to the Sub
Mmmittee on the Constitution. Five days of hearings were held in 
Washington, D.C., on June 17, 22, 23, 30, and July 1, 1977. A total of 
40 witnesses testified on S. 1393, including former institution residents, 
superintendents of mental and 'correctional facilities, public health 
officials, State attorneys general) doctors, lawyers, experts in the fields 
of mental retardation, mental health, and penology, and representa
tives of numerous organizations interested in the care of the 
institutionalized. 

The Subcommittee on the Constitution met on November 15, 1977 to 
consider S. 1393. By a vote of 4 to 0, the subcommittee reported the bill 
to the committee, with the recommendation that favorable action be 
taken on it. 

The Committee on the JUdiciary considered and discussed the bill 
at several meetings in 1078, and on July 18, 1978 met for the purpose 
of final consideration on reporting the 'bill. The committee, by a vote 
of 11 to 6 ordered S. 1393 reported with a recommendation that it be 
passed by the Senate. However, the Senate failed to act on S. 1393 in 
1978. 

Senator Bayh and Senator Hatch along with 27 other Senators in
troduced S. 10 on January 15,1979. The bill was referred to the Sub
committee on the Constitution following which, three days of hearings 
were held on February 9, March 28 and March 29, two of which were 
devoted, at the request of Senators Thurmond and Morgan, to opposi~ 
tion to the legislation. On September 7,1979, the Subcommittee on the 
Constitution voted to allow full committee consideration of the legisla
tion by a vote of 5 to 2 after approving nine amendments to the bIll. 

The Committee on the .Judiciary considered and discussed the bill 
at two meeting on October 23 and October 30 and by a vote of 12 to 4 
ordered S. 10 reported with recommendation that it be passed by 
the Senate. All but one of the amendments which were voted upon 
failed. An amendment offered by Senator Dole which refined certifi
cation language in section 3 was' accepted by the committee by a vote 
of 13 to 2. 

51-097 0 - 79 - 2 
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IV. BAOKGROUND 

In 1971, guardians for a dass of 1?atients at Alabama's Bryce 
Hospital for the mentally ill brought smt against institution adminis
trators and State offir.ials, alleging that the conditions at Bryce and the 
State's two other hospitals for the mentally handicapped fell below the 
minimum levels of care and treatment required by the Federal Con
stitution. That case, Wyatt v. Stiokney,o ma,rked not only the beginning 
of a series of lawsuits brought to secure fundamental rights for institu
tionalized individuals, but the inauguration of the Justice Depart
ment's litigation program to assist in that effort. For it was in Wyatt 
that Judge Frank M. Johnson, Jr. first ordered the Attorney General 
to appear as litigating amicus cu1iae, to assist the court in gathering 
evidence of institutional conditions, to evaluate the adequacy of the 
hospital's treatment programs, and to assi~t institution officials in meet
ing Federal standards for adequate care. At the conclusion of trial, the 
court took special notice of the "exemplary service" provided by the 
Department. 7 

Since 1971, the Office of Special Litigation and Office of Publi'C 
Accommodations and Facilities of the Oivil Rights Division of the 
Justice Department have continued to participate in Wyatt-type 
suits challenging conditions of confinement in State institutions across 
the Nation, and successfully attacking the constitutionality of several 
State commitment statutes.8 Often the Department has requested or 
been ordered to appear by courts in suits initiated by private parties; 
in such cases the Department has acted in the capa'city in litigating 
amiO'us or plaintiff-intervenor. More recently, the Department initiated 
suit as the sole plaintiff, on behalf of the United States, to secure 
humane and adequate treatment for its institutionalized citizens.9 

Common to every suit in which the Department has participated 
has been the revelation of conditions so deJ?lorable that courts have 
uniformly ordered immediate and unconditIOnal relief. A sample of 
those conditions a,nd the impact of the Attorney General's involve
ment in suits brought to ameliorate such conditions merits careful 
consideration. 

A. INSTITUTIONAL CONDITIONS 

iffentaZ institutions.-The conditions documented in the Wyatt de
cision and subsequent suits dispel any doubt as to the existence, 
severity, or scope of institutional abuse. 'In TVyatt, the record revealed 
that Alabama's mental hospitals were severely overcrowded and under
staffed. Retarded persons were tied to their beds at night in the ab
sence of sufficient staff to care for them; toilet paper was locked up to 
avoid additional cleanup work. One patient was regularly confined in 
a straightjacket for 9 years, as a result of which she lost the use of 

G 325 F. Supp. 781, 334 F. SuPP. 1341. 344 F. Supp. 373. 344 F. Supp. 387 (lIt.D. 
Aln. 1971-72). aD'd 8ub nOIll. 1Vyatt v. Aderholt, 503 F. 2d 1305 (5th Clr. 1974). 

• 344 F. SuPP. nt 375. n. 3. 
s Stamll8 and United State8 V. TJemlhardt and State 0/ TOII)(l, 414 F. Supp. 4311 (S.D. 

Iown 1070) : Alca:alUler allrl United States V. lIall, C.A. No. 72-209 (D. S.C. 1074) ; BUI·tlell 
v. Kremen8, 402 F. SuPp. 1039, (E.D. Pn. 1075) (threc-judg-e court). 1lUcated alHl remanded 
8ub 110711. Krc/1I01l8 v, BartlCII, No. 'o'ti-1074, S. ct., decided lIIny 10, 1077; Fhmng .... 
Gaver, C.A. No, C-74-147 (N.D. Ohio 1074). 

o Un(ted States v. Solomon, 410 F. Supp. 358 (D. Md. 107E», a,D'rl C.A. No. 76-2184 
(4th Clr., October 12, 1977) : United States v. Matt80n. C.A. No. 74-138-BU (D. l\Iont., 
September 20, 1076), appeal docketed, No. 76-3568, 9th Clr., October 19, 1970. 

---------------------------------------------------------------------
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both arms.10 The State ranked 50th in the Nation in per patient ex
penditures and the less than 50 cents per patient per day spent on food 
resulted in a diet "coming closer to punishment by starvation than 
nutrition." 11 The court ultimately characterized conditions at the 
State hospital for the mentally retarded as "conducive only to the 
deterioration and debilitation of the residents * * * and substandard 
to the point of endangering [their] health and lives." 12 

The conditions documented in "Wyatt were neither unique to Ala
bama facilities nor endemic to the South. In a suit challenging the 
adequacy of care at New Yorle's Willowbrook State School for the 
Mentally Retarded, the trial record revealed equally appalling con
ditions.13 Participating as litigating amiGus, the Department assisted 
plaintiffs in producing evidence of massive overdrugging of retarded 
children by staff, and physical abuse of weaker residents by stronger 
ones. In the absence of adequate supervision, children suffered broken 
teeth, loss of an eye, and loss of part of an ear bitten off by another 
resident. In an 8~month period, the 5,000-resident facility reported 
over 1,300 incidents of injury, patient assault, or patient fights. Un
sanitary conditions led to 100 percent of the residents contracting hep· 
atitis within 6 months of their admission.14 

The trial court characterized conditions at 1V"illowbrook as "shock· 
ing," "inhumane," and "hazardous to the health, safety, and sanity of 
the residents." 15 

Faoilities fO?' jwveniles.-In a 1974 case challenging conditions in 
Texas' five juvenile detention facilities, the Justice Department wa!> 
again ordered by the court to appear as litigating amim(,.8.10 After a 
year of discovery and six weeks of trial, the court determined that the 
staff was engaged in "a widespread practice of beating, slapping, 
kicking, and otherwise physically abusing juvenile inmates, in the 
absence' of any exigent circumstances." 17 Brutality was found to be 
"a regular occurrence * * * encouraged by those in authority." 18 

In Gary lV. v. Stewart,19 the Justice Department participated as 

1.The evidence at trial revealed that four patients died.as the result of Inadequate 
supervision: one when a garden hose was Inserted in hIs recttin by It fellow patient charged 
with the responsib!l!ty of cleaning him; another when a fellow patient pushed the wheel· 
chair In which he was confined through a shower of scalding water; a third when soapy 
water was forced down his throat; and a fourth when he Ingested an overdose of drugs 
left unattended and unsecured. 503 F. 2d at 1311, n. 6. 

11 Wyatt v. Stickney, 334 F. SuPP. at 1343; Wyatt v. Adm'llOlt, 503 F. 2d at 1310-11. 
Ul Wyatt v. Aderholt, 503 F. 2d at 1309, n. 4. 
13 New York State Ass'lt jor Retarcled Ohilflrelt v. RockejeHm', 357 F. SUIlIl. 752 (E.D. 

N.Y. 1973), Bub nom., NYSARO v. Oar&!J, 393 F. Supp. 715 (E.D. N.Y. 1975» (cousent 
decree). 

if A cerebral palsy victim mistakenly diagnosed as mentally retarded spent 16 years at 
Wlllowbroolr. Testifying on the conditions In the institution, he recalled that wards of 
40 re~idents were fed In a period of 3 to 4 minutes with the courses of an Indivlc1ual meal 
mixed together and shoveled down the throats of those unable to feed themselves. Testi
mony of Bernard Carabello. S. 1393 hen rings, 76. Confirming this testlmon~', Dr. l\Iichael 
Wilkins, a former staff physician at Willowbrook, testified that the foremost cause of resi
dent death ;vas pneumonia resulting from the inhalation of rapidly force-fed food. He also 
noted that sexual assaults were "a common practice" at Wlllowbrook. S. 1393 hearings, 74. 

" 357 F. SuPP. at 756, 770. 
1.1I[ora./es v. Turman, 304 F. Sunp. 116 IE.D. 'T'px. H)731. 383 F. Supn. 5f! (RD. Tex. 

1974) ; rcv'd jar absence Of a three-judge court, 535 F. 2d 864 (5th Cir. 1976), illdgment 
of OOllrt r.' Appeals rev'd and remanded, 430 U.S. 322 (1977). 

17 :lO4 1". SuPP. at 173. 
1·383 F. Supp. at 73. Juveniles were teargassed "In situations in which no riot or other 

disturbance was imminent." 364 F. Supp. at 110. One youth was sprayed while confined in 
a cell, another while being Ileld by two correctional officers. and a third while attempting 
to flee a beating. ld. Selected youths were confined in cells lacking "the minimum bedding 
necesary for comfortahle and healthful sleep," while others were denied regular access to 
bathroom fac!I!ties. ld. at 172. Some were placed in homosexual dormitories as a form 
of punishment. 

,. No. 74-2412 (E.D. La., filed July 26, 1976). 
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plaintiff-intervenor in a suit successfully challenging Louisiana's 
practice of sending hundreds of retarded, disturbed, neglected, aban
doned, and otherwise dependent children to out-of-State residential 
placements, where conditions of care and treatment were often inade
quate. The Justice Department's discovery, conducted throughout the 
State of Texas, revealed that children were physically abused, hand
cuffed, beaten, chained, tied up, kept in cages, and overdrugged with 
psychotropic medication.20 

V,(Y{'7'eotioruil /aoilities.·-Justice Department-assisted litigation 
challenging conditions of confinement in prisons and jails revealed 
that conditions in correctional facilities across the Nation were, if 
possible, worse than those in mental institutions. In a suit attacking 
conditions in the prisons of Oklahoma's State Penitentiary System,21 
the court found that facilities designed to accommodate 2,400 inmates 
housed 4,600. Inmates were compelled to sleep in garages and stair
wells. Groups of four men were regularly confined in 6-by-6-foot cells 
with no ventilation, no hot water, and sewage leaks. Over a 3-year 
period, one facility reported 40 stabbings, 44 serious beatings, and 19 
violent deaths.22 Kitchen and food storage areas were found to be in
fested with mice, rats, and vermin, and firefightinO" capabilities were 
deemed "nonexistent." The court ultimately concluded that conditions 
in the prisons constituted "an immediate and intolerable threat to the 
safety and security of inmates, prison personnel, and the State." 28 

A similar conclusion was reached by a trial court evaluating evidence 
in a suit brought with the assistance of the Justice Department against 
Mississippi State Penitentiary at Parchman.24 Dead rats surrounded 
the barracks, broken windows were stuffed with rags to keep out the 
cold and rain, exposed wiring posed a constant threat of fire, and open 
sewage contributed to the spread of contagious disease. In one camp, 
80 men shared three wash basins, which consisted of oil drums cut in 
half.25 Milk of magnesia was forceably administered to inmates as a 
disciplinary measure; cattle prods were used to keep inmates standing 
or moving". In a 6-by-6-foot cell with no light, toilet, sink, bed, or 
mattress, mmates were confined naked for up to three days, without 
hygienic materials, heat, or adequate food. The court characterized the 
prison as "unfit for human habitation under any modern concept of 
decency." 20 

The conditions cited above do not begin to exhaust the range o:f 
institutional abuses brought to light by Justice Department-assisted 
litigation. They do, however, constitute a representative sampling of 
the practices documented in dozens of decisions issued by courts in 
virtually every part of the country.21 

"" S. 1393 hearings 788. 
21 BattZf1 v. Alldf1r801l, 376 F. Supp. 402 (E.D. Okla. 1974). -- F. SUpp. -'- (June 14. 

1977) . 
.. 376 F. Supp. at 410. 412. 
03 Order of June 14. 11)77. --F. Supp. --. 
•• Gatf18 v. Oollif1r, 349 F. Supp. 881 (N.D. Miss. 1972), afJ'd, 501 F. 2d 1291 (5th elr. 

1974) . 
.. 501 F. 2d at 1300. 
ROld. 
Z7 E.g., 1VlIatt v. Sticlmf1)/, 325 F. Supp. 781. 334 F. SuPP. 1341, 344 F. SupP. 373, 344 

F. Supp. 387 (M.D. Ala. 1971-72), afj'd Bub 110m. lVlIatt v. Adf1rholt, 503 F. 2d 1305 
(5th 'Cir. 1974); New York State A8s'n for Retal'ded Ohildren v. Rookefeller, 357 F. 
Supp. 752 (E.D. N.Y. 1973) ; Halderman v. Pennhw'8t, C.A. No. 74-1345 (E.D. Pa .• Decem
ber 23, 1077) ; Morale8 v. Turman, 364 F. SUPP. 166 (E.D. Tex. 1073). 383 F. SllpP. 5:1 
1974); Wf1180h v. IAMII8, 373 F. Supp. 487 (D. 1IIlnn. 1974), aD'd ill pa,rt, 550 F. 2d 
Ool!if1r, 349 F. SuPp. 881 (N.D. Miss. 1972) ; Battlf1 v. Iinder8on, 376 F. SIl(lp. 402 (E.D. 
Olela. 1974) j Newmall v. Alabama, 349 F. SuPP. 278 (M.D. Ala. 1972). afj'd in part, 503 
F. 2d 1320 (5th Clr. 1974<), cert. dcMe!!,. 421 U.S. 948 (1975) j Pugh v. Locke, 406 F. 
Supp. 318 (M.D. Ala. 1976) j Williams v. J!Jdward8, 547 F. 2d 1206 (1977). 
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B. JUSTICE DEPARTMENT INVOLVEMENT 

1. Legal bases for relief 
In all of the cases cited above, the plaintiffs and the Justice Depart

ment challenged conditions and practices of the institutions in question 
as violative of their residents' fundamental rights under the Federal 
Constitution and in some instances their rights under Federal statutes 
as well. In every case they prevailed, and it is now generally accepted 
that the FederaJ Constitution guarantees institutionalized citizons a 
decent and humane living environment.28 

Theories of relief have varied, depending on the circumstances of the 
commitment. In the area of civil commitments, some courts have recog
nized an express "right to treatment" under the 14th amendment.29 
Others have found that the 8th amendment's prohibition against cruel 
and unusual punishment encompasses a right to "protection from 
harm," which ensures civilly committed persons the safeguards neces
sary to protect them from conditions that threaten their safety or 
guarantee their further deterioration.30 

In the case of prison inmates and pretrial detainees, no right to 
rehabilitative treatment has ever been articulated. However, courts 
have consistently held that where conditions of confinement are "so 
base, inhumane, and barbaric" as to "shock the conscience of any right 
thinking person" they may constitute cruel and unusual punishment in 
violation of the 8th amendment.31 

Regardless of the legal basis for relief, however, in every case in 
which the Justice Departmrmt has participated, whether on behalf of 
the civilly or criminally committed, the adjudicating court has held 
that the Federal Constitution guarantees institutionalized persons the 
minimal amenities of life which comprise a safe and humane environ
ment. In the words of a prominent Federal judge, "a tolerable living 
environment is now guaranteed by law." 32 

As noted above, the Justice Department has also been involved in 
suits challenging the constitutionality of several States' civil commit
ments statutes. In some States, prior to Justice Department litigation, 
both the procedures and standards for committing persons were in 
clear violation of the 14th amendment's due process clause, as previ-

:lS See e.o., Wyatt v. Stickney, 325 F. Supp. 781, 334 F. SuPP. 1341, 344 F. SuPP. 373, 
344 F. Supp. 387 (M.D. Ala. 1971-72), ajJ'd sub nom. Wyatt v. Aderholt, 503 F. 2d 1305 
(5th Cir. 1974); New York State Ass'n for Retarded Ollildren v. Rockefeller, 357 .I!'. 
SuPp. 752 (E.D. N.Y. 1973) ; Davis v. Watkins. 384 F. Supp. 1196 (N.D. Ohio 1974) ; 
Alol'llies \'. 2'nrman, 364 F. flupp. 166 (E.D. Tex. 1973). 383 F. S'lPP. 53 (1974); 
Horaoek and U.S. v. ElDon, 357 F. SUPP. 71 (D. Neb. 1973) (jurisdictional issues) ; 
Gatos v. Oollier, 349 F. SuPP. 881 (N.D. Miss. 1972), ajJ'd, 501 F. 2d 1291 (5th eir. 
1974): Welsch v. Likino, 373 F. SUPD. 487 (D. Minn. 1974), afJ'd in part, 550 F. 2d 
1122 (8th Cir. 1977) ; Gary lV. v. Stewart, No. 74-2412 (E.D. La., filed July 26, 1976) i 
Inmates 0/ Bovs' Training Schoo! v. Affleck, 346 F. SuPp. 1354 (D.R.T. 1972) i Sta
vhlliak v. OOllghlin, 364 F. Supp 68'6 (N.D. Ill. 1973) : Martarella v. Kellev, 349 F. SUIlP. 
575 (S.D. N.Y. 1972) i Nelson v. HeVlle, 491 F. 2d 352 (7th Cir.), vert. dellied, 417 U.S. 
976 (1974) i Halder'man v. Pennhllrst, C.A. No. 74-1345 (E.D. Pa .• December 23, 1977). 

l!!l See. e.g., WlIatt v. Stickney, 325 F. SUPP. 781, 334 F. SuPp. 1341, 344 F. SUIlP. 373, 
344 F. SUpp. 387 (M.D. Ala. 1971-72) ajJ'd sllb nom. WlIatt v. Aderholt, 503 F. 2d 1305 
(5th Cir. 1974) : Davis v. Watkins, 384 F. SUPP. 1196 (N.D. Ohio 1974) i Morales v. Trl/
man, 364 F. SUpp. 166 (E.D. Tex. 1973), 383 F. SUpp. 53 (1974) i Welsch v. Likins, 373 
F. Snpp. 487 (D. Minn. 1974). 

30 See, e.g., New York State Ass'n. for Retarded Ohi/drell v. Rooke/eller, 357 F. Supp. 752 (E.D. N.Y. 1973). 
3, See, e.g., Gates v. Oollier, 501, F. 2d 1291, 1301 i Williams v. Ed1oards, 547 F. 2d 1206 

(uth Cir. 1977) i Holt v. Sarver-, 309 F. SuPp. 362 (E.D. Ark. 1970) atl'd 442 F. 2d 304 
rRth f.:Ir'. 1971) : W";n"t Y. ~lrMallll. RR7 F. 20 5'!) (2<1 Cir 10fl7): Newman Y. Alabama, 
340 F. Supp. 278 (1972). ajJ'd in part 503 F. 2d 1320 (5th Clr. 1974) i Battle v. Anderson, 
37fl F. SuPP. 402 (E.D. Okla. 1974), -- F. SuPp. -_ (June 14, 1977). 

/Ill Circuit Judge Irving Kaufman, Book ReView, 86 HAnv. L. RElv. 637, 639 (1973) citing 
Wright v. McMann, 387 F. 2d 519 (2d Clr. 1967). 
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ously interpreted by the Supreme Court.33 Nonetheless, in the absence 
of litigation challenging such laws, they remained in force. Only after 
the United States initiated or participated in suits attacking the con
stitutionality of such statutes, were they repealed. In every State in 
which the United States participated in litigation challenging a State 
commitment statute, the legislature responded by passing a new law, 
bringing into constitutional compliance the substantive and proce
dural standards for committing its citizens.34 

fa. Impaot of Justioe Depa1'tment efforts 
The results of Justice Department-assisted litigation on behalf of 

the institutionalized are impressive. Not only have courts given legal 
recognition to the fundamental rights of institutionalized individuals, 
but State and local officials under court order have made significant 
progress in implementing those rights. 

As a result of a consent decree agreed to by the parties in the W illow
brook case and ratified by the court in 1975, the State has proceeded 
with a program for reducing significantly the population of 'Willow
brook. The New York Department of Mental Hygiene has established 
a metropolitan pIa-cement unt designed to provide community living 
arrangements for former Willowbrook inmates; since the decree was 
entered, hundreds of persons have been removed from the 5,OOO-patient 
facility and relocated in community placements. Additional patients 
continue to be relocated in what one attorney has characterized as 
"good quality placements." 35 

The decrease in the number of Willowbrook patients, coupled with 
increased staff hiring provided by the consent decree, has resulted in 
cleaner, healthier conditions for those still residing in Willowbrook. 
Moreover, a steadily increasing number of patients now receive daily 
training. Finally, a review panel of mental retardation experts con
tinues to monitor the State's compliance with the consent decree to 
ensure its continued implementation.36 

Juveniles.-The implementation of the court's decree in Gary W., 
the suit challenging Louisiana's practice of sending dependent chil
dren to out-of-State facilities, provides further visible proof of the 
efficacy of the Justice Department's assistance. Under the terms of the 
court order, the affected children are being returned to their home 
State, where a team of specialists from Louisiana State University 
Medical School evaluates each child previously placed in an out-of
State facility. Treatment programs are prescribed with the aim of 
placing children either with their families with services, or in the 
least restrictive setting within a reasonable proximity to their families. 
Plaintiff's attorneys receive reports from the Medical School team and 
the State, describing the placement found for each child.s7 Stephen 
Berzon, lead attorney in the Ga1"Y W. case, stated to the Senate Con
stitution Subcommittee during the hearings on S. 1393 : 

I can assure the Subcommittee that these children are being 
placed in foster homes, in group homes, or with families near 

'" Ree, e."., O'Oonnol' v. Donaldson, 422 U.S. 563 (1975) ; In re Gault. 387 U.S. 1 (1!)(J7). 
'" The States are Iowa, South CarOlina, Pennsylvania, and Ohio. See cases cited note 

8 supra. 
: y3,rePhone conversation with Chris Hansen. June 16, 1977. 

:rr Testimony of Stephen Ber?on, legal director, Children's Defense Fund. S. 1393 hear
ings, 789. 
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their homes, and it can be done. It is because of the Justice 
Department's involvement in this case that we were able to 
accomplish this result.ss 

Prisone1'8.-Correctional and pretrial detention facilities have 
improved markedly as a result of suits brought or assisted by the 
.rustice Department. As a result of the court order in Gate8 v. Oolliel',39 
seven of the most dilapidated camps at Mississippi's Parchman State 
Prison have been closed and replaced by modern facilities meeting 
recognized correctional standards. In the wake of the Battle case, in 
which the Justice Department participated as plaintiff-intervenor, 
Oklahoma State officials have initiated improvements in the facil
ities of the penitentiary system. Racial segregation has been elimi
nated; the most severe overcrowding has been reduced, and continuing 
efforts are under way to relocate 150 prisoners per month, until the 
population reaches design capacity.40 

It should be noted that many of the orders imposed on corrections 
administrators have involved neitl:er excessive time nor money. Some, 
for instance, have required merely that prison officials ceaSe to engage 
in flagrantly unconstitutional practices, such as beating, shooting, 
and gassing inmates, censoring and suppressing mail, depriving pris
oners of hygienic materials, and confining inmates in "dark-hole" 
isolation cens for prolonged periods. These abuses have also been 
curbed as a direct result of Justice Department litigation. 

The success of the Attorney General's litigation program on behalf 
of the institutionalized, both on paper and in action, is eloquent testi
mony to the potential of the United States to serve as a catalyst in 
activating State officials to fulfill constitutional and Federal statutory 
duties to their institutionalized populations. In the words of Harry 
Rubin, chairman of the Litigation Panel of the Mental Health 
Association~ "litigation is the single most effective way of dealing 
with a continuing inertia among State bureancracies, and the single 
most effective litigant * * * is the U.S. Department of Justice." n 

V. OBSTACLES TO CONTINUED LITIGATION BY TI,JE JUSTICE DEPARTlIIEN'I' 

A. THE ATTORNEY GENERAL'S EXISTING AU'l'ROIDTY TO EXFORCE 
CONS'l'I'I'UTIONAT .. IUGI-ITS OF INSTITU'I'IONALIZED PERSONS 

The civillllj com,mitted.-The Attorney General has never been given 
express statutory authority to initiate or to intervene in litigation to 
enforce basic constitutional rights of institutionalized persons. For 
this reason, much of the Justice Department.'s Jitigative activity has 
been the result of requests by courts to appear as amWu-s curiae,42 
01' through petitions to intervene in pending suits. vVhile intervention 
has prover, an effective means of securing constitutional rights for 
residents of institutions already the subjeet of pendina litigation, it 
has limited the Attorney General in his selection of appropriate cases 

MId. 
"" 349 F. Supp. SSl (N, D. Miss. 1972), afJ'rl, 501 F. 2d 1291 (5th Cir. 1974). 
<. Telephone conversation with Paul Douglas, Office ot Public Accommodations and Facili· 

ties, U.S. Department of .Tustice, Civil Rights Division, De~ ~mber 1, 1977. 
n S. 1393 hearings, 452. 
4!1 As noted above, at least 10 Federal courts have cr; ,,Jd upon the United States to par

ticipate in litigation involving constitutional rights of .:he institutionalized. See testimony 
of Drew S. Days III, Assistant Attorney General, Civil Rights Division, U.S. Department 
of Justice, S. 1393 hearings, 33. 
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for Justice Department action. Since institutionalized citizens and 
their guardians are less likely to initiate suit than are other citizens, 
it is not uncommon for deplorable conditions to exist in institutions 
against which no suit has been filed. Under present law! however, 
the Attorney General's dependence on the selection of litIgation by 
private parties constitutes a barrier to the most. efficient and effective 
utilization of the Justice Department's resources. 

pns01le7'8.-8imilarly, in the field of correctional institutions no 
statute currently exists giving the Attorney General authority to re
dress widespread deprivations of p,risoners' constitutional rights. 
However, tInder title III of the CiVIl Rights Act of 1964,42 U.S.C. 
2000b, the Attorney General is empowered to initiate suit to desegre
gate public facilities (including jails) operated by the States and 
their subdivisions. Similar statutory authority is given the Attorney 
General under title IX, 42 U.S.C. 2000h-2, to intervene in pending 
litigation seeking relief from the denial of equal protection on account 
of race, color, religion, sex, or national origin. Under these two 
statutes, the Attorney General has initiated and intervened in suits 
against penal facilities that continue to maintain segregated facilities 
or otherwise engage in practices that violate their inmates' rights to 
equal protection of the law.4s Once admitted as a party to such actions, 
he has been able to append additional charges challenging the con
stitutionality of the conditions of confinement. However, where no 
evidence exists to s;;lggest either racial segregation or other grounds 
for claiming a denial of equal protection, the Attorney General faces 
the same lack of statutory authority that exists with respect to in
stitutions for the civilly committed.44 

B. SOLOMON AND MATTSON DECISIONS 

.As noted above, not all instances of institutional abuse are the sub
ject of pending li~igation by private parties. In recognition of the need 
to protect the rights of institutionalized individuals, even in the 
absence of pending litigation, the Attorney General 3 years ago filed 
United States v. Solomon,45 a suit against Maryland's Rosewood State 
Hospital for the mentally retarded. In the complaint, the Attorney 
General alleged that officials of the 2,400-resident facility had failed to 
provide patienJ....s with a decent and humane environment, and that con
ditions at the hospital fell far below the minimal requirements of the 
Constitution. A similar suit, United States v. Mattson, was filed against 
Montana's Boulder River Hospital for the mentally retarded.4G The 
defendants in both suits moved to dismiss the complaints on the 
ground that the Attorney General lacked statutory authority to initiate 
such actions.47 Justice Department attorneys argued that the Attorney 

43 See, e.g., Williams v. Edwards 54'.' F. 2d 1206 (5th Clr. 1977) • Gates v. Gollier, 349 
F. Supp. 881 (M.D. Miss. 1972), affd, 501 F. 2d 1291 (5th Clr. 1974\ ; Battle v. Anderson, 
376 F. SuPP. 402 (E.D. Okla. 191'4), - P. SuPP. - (June 14,1977) . 

.. See, for exnmple. the complnlnt tiled by the United Stntes In Uniterl Sta,teB Y. El>'o(/., 
C.A. No 76C4768 (N.D. !l!. filed December 29, 1976), challenging conditions In Cook 
County, Ill., jail. Defendants' motion to dismiss for lack of standing Is pending . 

•• 519 F. SuPP. 358 (D. Md. 1976). 
··C.A. No. 74-138-BU (D. Mont., September 29, 1976), appeal dooketed, No. 76-3568 

(9th Clr. October 19, 1976). 
4T Similar challenges have been made to the Attorney Genernl's motions to intervene in 

pending litigation. While such chnllenges have proven unsuccessful so fnr, at lenst three 
justices of the Supreme Court hnve expressed dO'lbt ns to the legality of the Attorney Gen· 
eral's intervention in such suits, absent explicit authority. In re E8tello, 426 U.S. 
925, 928 (1976) (Rehnqulst, J. with whom the Chief Justice and Mr. Justice Powell joined, 
dissenting). 
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General had inherent authority to represent the interests of the United 
S~ates in litigation to J?rotect the constitutional rights of its institution
alized citizens. Rejectmg this argument, the district court in Solomon 
granted the defendants' motion to dismiss. The district court in Mon
tana followed the lead of ~he Mary land court and dismissed the Attor
ney General's complaint in M att8on. In October 1977, the Fourth 
Circuit ,Court of Appeals affirmed the district court decision in Solo
m.on, and in July of 1979 the Ninth ,Circuit Court of Appeals approved 
the decision in Mattson:1B 

The impact of the Solomon and M att80n decisions cannot be over
stated. N o~ only do the two decisions pose effective bars to the Attol'lley 
General's initiation of litigation in the Fourth and Ninth Circuits, but 
they threaten to paralyze the Department's efforts throughout the 
Nation. The decisions promise to affect the Attorney General's 1itiga
tion program in several important respects. 

First, any new suit filed by the Department outside the circuits 
where Solomon and M att80n were decided will be subjected to defend
ants' motions to dismiss, thus causing delay and, in all likelihood, an 
eventual decision adverse to the United States. Second, suits in which 
the United States is currently participating as amicus or plaintiff
intervenor will be disrupted 'by defendant's motions to dismiss the 
United States as a party, based on the Solomon and Matt80n decisions. 
The Fourth Circuit's affirmance in Solom.on and the Ninth Circuit's 
:1I1 att80n strengthens those arguments. Third, defendants who were 
previously instituting voluntary changes to avoid suit by the Attorney 
General will have little incentive to continue, in the absence of any 
real threat of litigation. Finally, those institutions currently under 
investigation by the Justice Department will intensify their resistance 
to Department-initiated inspections, confident that the Attorney Gen
eral is powerless to compel cooperation with investigators or compli
ance with the Constitution. Justice Department attorneys have already 
experienced such recalcitrance by some State officials.49 

It is clear that without express statutory authority to secure judicial 
enforcement of constitutional and Federal statutory rights of the in
stitutionalized, the Attorney General's litigation J?rogram cannot sur
vive. By clarifying the Attorney General's authorIty to both intervene 
and initiate such suits, S. 10 allows the Nation's chief law enforce
ment officer to address the problems of institutional abuse in a sys
tematic fashion, engaging in a program of selective litigation against 
those institutions where the most egregious constitutional deprivations 
affect the largest number of people. In this manner, S. 10 permits 

<. United States v. Sololnon, C.A. No. 76-2184 (4th Clr .• October 12, ,977). Unitcd States 
Y. ill'attson, GOO F. 2d 1295 (9th Clr. 1979). 

40 In at lenst two Stntes where the Attorne~' Genernl hnd flied or au-:horlzed suit, the 
nttltude of Stntc officlnls nltered rndlcally following the Fourth Circuit's affirmance In 
S%moll. Onc such Rult Is Unitcrl State.~ Y. ElI·orl .• an action against officials In chnr~e of 
the Cook County, Ill., jnll. C.A. No. 7GC4768 (N.D. II!.) Before Solomon, the defendnntR 
wPrC nctlYely "'llga~ed In nc~otlntlng a scttlement with ,Tustlce Depnrtment attorneys; 
aftcr the Fourth Clr~u!t's ntllrmnnce In Solomon, defendnnts termlnnted settlemen t nego
tiations nnd s~c"red a protectlye ordnr halting further dlscoyery by the Attorney Genernl. 

Simllnr behnylor wns shown by Indiana officlnls In n Rult authorized ngainst thnt stnte's 
prison systcm. State officials Inltlnlly Indicated a wi1l1n~ness to negotiate with Justice 
Depnrtment lawyers, proylded the lntter supplied them with a detailed list of the nllegedly 
11Ilconstitutlonni conditions. ARslstnnt Attorney General Dnys did so in a seyen-pnge letter. 
state officlnls delnyed responding to the letter until nfter the Solomon decision, when they 
replied with n one-pnge letter, summarily dismissing the Justice Department's allegntlons 
as unsubstantiated. 
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the Attorney General to utilize the resources of the Justice Department 
in the most effective manner possible. 

VI. NEED FOR LEGISLATION 

A. THE NATIONAL COMMITMENT OF THE CONGRESS TO Tl3J!} 
INSTITUTIONALIZED 

Over 1 million persons reside in institutions throughout the N a
tion.50 In recognition of the need to protect this large but quiescent 
minority, Oongress has, articulated in a variety of contexts, a na
tional commitment to the adequate care of institutionalized citizens, 
While recognizing that State and local governments bear primary 
responsibility for administering the day-to-day operations of their 
institutions, Oongress has not hesitated to enact legislation to protect 
institutionalized persons through Federal aid and advocacy. Thus in 
such laws as the Developmentally Disabled Assistance and Bill of 
Rights Act, 42 U.S.O. 6010 et. seq. (Public Law 94-103), the Re
habilitation Act of 19'73, 29 U.S.O. '794 (Public Law 93-112), the 
Education of All Handicapped Ohildren Act of 19'75 (Public Law 
94-142), the Juvenile Justice and Delinquency Prevention Act of 
19'74,42 U.S.O. 5601 et. seq. (Public Law 93-415), the Omnibus Orime 
and Safe Streets Act, 42 U.S.O. 3'701 (Public Law 90-351), and the 
Parole Oommission and Reorgani)!;ation Act of 19'76, 18 U.S.O. 4201 
et seq. (Pub Law 94-233), Oongress has passed legislation directly 
affecting or serving as models for the operation of State institutions. 
Oongress also has committed billions of dollars in Federal funds to 
provide adequate care for the institutionalized.fil 

Notwithstanding this clear national commitment, both moral and 
fiscal, there is uniform agreement among those familiar with institu
tional environments that thousands of individuals continue to be sub
jected to conditions and practices flagrantly violative of their most 
basic human rights. In the words of Assistant Attorney General Drew 
S.DaysIII: 

The experience of the Department of ,Justice through its 
involvement in this litigation has shown that the basic con-

50 A survey by the National Association of Superintendents of Public Residential FacilI
ties showed that in 1975, 100,000 persons resided in public institutions for the mentally 
retarded. National Association of Superintendents, "Current Trends and Status of Public 
Residential Services for the Mentally Retarded." 10 (1075). A National Science Founda
tion committee reported that ill 1076, approximately 363,000 children nnd adolescents re
sided in facilities for the emotionally disturbed, ~nstltutlons for dependent and neglected 
children, training schools for delinquents, and institutions fo!:' the physicnlly hnndlcapped. 
Advisory Committeee on Child Development of the National Science Foundntion, "Toward a 
National Policy for Children and Families" (1976), According to a National Institute of 
Mental Health statistical analysis of 1975, at anyone time, 200,000 persons are confined 
in State and county facilities for the mentally ill, (A Justice Department census of 1070 
revealed that 113,000 of those in facilities for the mentally ill al'e 65 or older.) In December 
1976, approximntely 250,000 persons were housed in State prisons. These statistics do no 
more than confirm the aclmowledgcd fnct thnt n staggering number of persons, at somp 
time in their liveu. are wholly dependent on an institutional environment. 

51 Some $7.5 billion in Federal funds arc devoted to long-term care annually, S. 139:1 
hearings, 901, 906. A Government Accounting Office study of the Aid to Families with 
Dependent Children program revealed that 25 percent of foster children under the pro
gram arc in institutions. Rosew'Ood State Hospital for the mentally retnrded, the subject 
of the recently dismissed 801ollt'OlI suit, rerel"ed $14 million in Ferlernl funds d"rlllg fiscnl 
year 1974-75, S. 1393 hearings, 802. The United States hns a 3-year grnnt to the Indiana 
Department. of Corrections to nroylde medical servir.~s for its prison inmates. In suits 
hro1)~ht a~nlnst lJrlsons nud corrertionnl facliities. LEAA fllncls have bpen made nvailabJe 
to implement the terms of court decrees e.fJ., Gates v, Gomer 501 F. 2d 1291, 1320 (lith 
Cir. 1974). Recently, $3.5 million in Federnl funds were made availnble to 16 Stntes to 
begin community support progrnms for their previously institutional citizens. "Commu
nity Support Program Set To Aid Ex-Mental Patients," Washington Post, November 16, 
1077, A28, col, 3, 
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stitutional and Federal statutory rights of institutionalized 
persons are being violated on such a systematic and wide
spread basis to warrant the attention of the Federal 
Government.52 

'fhe dozens of reported cases 53 graphically document the need for 
active Federal involvement is especially crucial in light of the dem
onstrated inability of State and local governments to insure adequate 
protection of theIr institutionalized citizens. State attorneys general, 
bound by law to defend the very agencies responsible for maintaining 
such conditions, are neither willing nor able to serve as advocates for 
the institutionalized.'J.! 

In the words of one mental health expert, "100 years of bad institu
tional practices is long enough to wait for the State to have sorted 
out the problems for themselves." 55 The demonstrated failure of nu
merous states to fulfill their constitutional obligations to their in
stitutionalized citizens, and the moral and financial commitment of 
the Federal Government to ensure a decent and humane environment 
for those citizens, makes Federal enforcement of such obligations both 
appropriate and necessary. 

B. UNIQUE INABILI'l'Y OF INSTITUTIONALIZED PERSONS TO ASSERT 
THEIR OWN RIGHTS 

The proliferation of Federal law and constitutional doctrine guar
anteeing certain basic rights to institutionalized persons has done 
nothing to overcome their inherent inability to secure enforcement of 
t.hose rights. For a' variety of reasons examined below, the institu
tionalized are uniquely unable to )?rotect their constitutional and Fed
eral statutory rights without outSIde assistance. 

First, many institutionalized persons are wholly unaware of their 
rights. Some are intellectually and emotionally incapable of under
standing the concept of legal rights, while others are conditioned to 
accept their institutional environments without question. Many are. 
inarticulate, and most are uneducated. Still others are deemed by law 
to lack the capacity to sue. 

'fhi.:; ignorance of legal rights, or inability to articulate them, is 
compounded by the physical isolation in which most institutionalized 
pm'8ons live. Historically, mental and penal institutions have been 
located far from urban centers, inaccessible to friends, relatives, 
lawyers, and others who might assist in ensuring protection of institu
tionalized persons' rights. Few lawyers can afford the time and expense 

GO S. 1303 hearings 27. 
r,' Sce cases cited notc 25 8!1pra • 
... Only onc State In the Nation, New Jcrscy, has a State-based indcpendent adyocacy 

unit ~mpo\\'ered to sue otller departments of tuc iitate to secure thc rigHts of its institu
tionalized citizens. It Is significant, howeyer, thnt the hend of New Jersey's Office of 
Public Adyocncy publicly endorsed S. 1303 nnd its companion bill In the House. Stntement 
of Stanley C. Vnn Ncss, S. 1303 hearings, 070. 

Only minor assistance cnn be expected from State adyocncy progrnms authorized undcr 
the DeYclopmcntnIIy Disabled Assistancc and BII! of Rights Act. The Inadcqunte funding 
for such programs leayes some Stntes with no more thon ~20,OOO per ycnr to fund thclr 
adyocacy projccts. Conycrsatlon with Joe E. Vnrgyas, Director, A.B.A. Mentnl Disab!I!ty 
Resoul'ce C~nter, November 20. 1077. Furthermore, progrnms InAtltntcd under thc Act 
cannot provide help to instltutlonnllzed. but nondeYelopmcntaIly disabled, juyenUes, pr.is
nncrs. the elc1erl~'. or mentaIIy III. The inescapable conclusion Is that In the foresceable 
future. instltutlonnlized Individuals wiII continue to depend on the U.S. Justice Depnrt
mcnt as the primary enforcer of their constitutional nnd Federnl statutory rights. 

GO Testimony of Hnrry J. Rubin, chairmnn, Litigation Panel, Mental Henlth Assoclntion, 
S. 1303 henrings, 453-54. 
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of traveling long distances to interview institutionalized clients; for 
obvious reasons, the institutionalized themselves are unable to seek 
outside help. 

A third factor impairing the ability of the institutionalized to secure 
protection of their rights is a lack of money. Most institutionalized per
sons are poor; many are indigent; non8 possesses the resources neces
sary to finance litif,iation challenging systematic, institution-wide 
abuse. The cost of luring experts to investigate, document, evaluate, 
and present testimony on the adequacy of institutional conditions is 
beyond the means of the most afliuent institutionalized individuals. 50 

In light of the enormous resources required to mount and sustain 
protracted litigation necessary to secure institution-wide relief, it is not 
surprising that virtually every suit dealing with the rights of the men
tally disabled has been brought with the assistance of the Justice De
partment.57 It is equallx noteworthy that despite the demonstrated 
ability of prisoners to file petitions challenging the constitutionality 
of their confinement, few, if any, suits securing widespread relief from 
unconstitutional prison conditions have been brought without the 
assistance of outside sources, most notably the Justice Department.58 

Finally, a less obvious but not less powerful force tending to inhibit 
institutionalized persons from asserting their legal rights is their fear 
of retaliation. Oompletely dependent 'On their institutional environ
ments, residents are partlCularly susceptible to intimidation and fre
quently afraid to voice their grievances. Parents and caring relatives 
of institutionalized individuals may be equally inhibited. Drew Days, 
Assistant U.S. Attorney General, testifying during hearings on S. 10 
noted: 

It has been our experience that individuals are not often 
capable of initiating litigation 'On their own. They don't have 
the full sense of the protections that are afforded them. 

In the case of the mentally ill, the retarded, or juveniles, cer
tainly they, by definition, lack competence to make certain 
decisions. . 

rfhis litigation is extremely expensive, if indeed it gets to the 
litigation stage. Experts are required. Investigations are 
required. 

It assumes an enormous cost, not only in money, but in llU
man resources. It is our feeling that where these systematic 
problems have been identified, the Federal Government is the 
most effective tool for dealing with these problems and we can
not, as the Senator said, as a just society, a society interested 
in protecting the rights of all people, simply lcave the remcdy
ing of these gross deprivations to individual complainants. 

GO The cost of mounting litigation challenging institutional practices is enormous. In 
Ncwmal~ v . .,llabama, 503 F. 2d 1320 (5th Clr. 1974), the Justice Depnrtment nsslsted suit 
successfully challenging the constitutionnllty of conditions In the Alabnma State prison 
system, the court received 1,000 stipulations of fnct, 5 volumes of photogrnphs, :30 docu
mentnry exhibits, 15 deposltlons, nnd the testimony of eight nationnlly recognized experts 
in penology, psychology, and public health. The Natlonnl Prison Project, which nssisted In 
thnt Bmt, Incurrcc\ $!l5,000 In out-of-Docket costs, not Inc!uilIIl/: Rnlnrles of the project's 
stare or local attorneys. S, 1303 hearings, 037. Approximating $50,000 has been spent to 
date in the Willowbrook suit. eXClusive of attorney's fees. S, 1303 hearings, 800. 

G7 S. 1303 henrings, 187. And see cnses cited note 26 8upra, 
M E.g., Gates v. Oollier, 501 F. 2d 1201 (5thClr. 1074) ; Newmalt v. A.labama, 503 F. 2d 

1320 (5th Clr. 1074); Williams v. 1!JdlOards, 1i47 F. 2d 120& (5th Clr. 1077) : Battle v. 
11ndersolt, 376 F, SuPp. 402 (E.D. Okla, 1074) ; Oostcllo v, lVaitlloiuTlt, 307 ]" Supp, 20 
(M.D. Fla. 1071i) , afJ'd, 525 F. 2d 1230 (5th Clr. 1970). 
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These four factors compel the conclusion that institutionalized per
sons cannot be expected to redress systematic deprivations of their basic 
rights without assistance. Of the three possible sources of such assist
ance-the legal services bar, private advocacy groups, and the Justice 
Department, only the last-mentioned offers any realistic hope for 
improving the phght of the institutionalized. 

C. INADE(~UACY OF LEGAL SERVICES AND PRIVATELY FUNDED PUBLIC 
INTERES'l' ADVOCACY GROUl'S 

The resources of the legal services and privately funded public inter
est bars are woefully inadequate to represent the needs of the N a
tion's institutionalized population. By its own estimate, the Legal 
Services Corporation's funding is insufficient to permit its attorneys 
to provide minimally adequate legal representation to the nearly 29 
million people with incomes below the poverty line.69 The difficulties 
involved in communicating with the mentally ill and retarded, the 
hardshiJ?s associated with commuting long distances to confer with 
clients III remote locations, and the disproportionately large costs of 
bringing any suit challenging the adequacy of institutional care, make 
residents of institutions even less likely than other eligible recipients 
to receive the assistance of legal services attorneys. 

The resources of nonprofit privately funded public interest groups 
are equally scant.OO The Mental Health Law Project, the Nation's major 
public interest group in the field of mental health law, employs only 
six attorneys in the entire country.Ol The National Prison Project, the 
largest organization engaged in prisoners' rights litigation, has a staff 
of seven attorneys.02 Of the 92 public interest law centers listed in a 
recent national study, only 6 had practices devoted principally to 
children's issues, and only a small portion of the resources of those 6 
were devoted to institutionalized children. Of the 57 private firms or 
lawyers identified as specializing in public interest work, only 6 spent 
more than 10 percent of their time on issues affecting the mentally 
impaired.os 

Even when the public interest law firms attempt to represent the 
institutionalized, they are hampered by shortages of money and man
power. Many public interest projects are funded on a yearly basis, 
thus inhibiting managing attorneys from taking on litigation destined 
to extend over a considerable period of time. In addition, the turn
over rate among public interest lawyers is high; most change employ
ment within two or three years, further hindering efforts to sustain 
protracted litigation. 

These limitations of resources, manpower, and continuity among 
publicly funded legal services and privately funded public interest 
advocacy groups, leave no doubt that institutionalized persons must 
look elsewhere for legal representation. In the absence of a massive 
and unlikely infusion of funds to provide legal services to the insti
tutionalized, the vindication of their rights will continue to depend 
on the participation and resources of the Justice Department . 

•• S. 1303 hearings, 813. 
··Id. 
MId. at 804. 
"rd. at 637. 
1:1 rd. at 813. 

51-097 0 - 79 - 3 
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I). ApPROPRIA'1'E~rEf,2 CF ;PJS1'ICl~ Dl~PAllT1\mN'l' ADVOCAOY TO BNFORCE 
FBDBRAL RIGHTS OF THE) 1NSTI'l'UTIONAL1ZED 

In the past, Congress has not hesitated to give the Attorney Gen
eral statutory authority to engage in litigation to secure citizens' basic 
constitutional rights where evidencf.~ has tended to show a widespread 
denial of such rigMs. Thus, in the context of discrimination in voting, 
education, employment, housing, and public services, Congress has 
enacted legislati01.1 similar to S. 10, authorizing the Attorney Gen
eral to redress "patterns or pmctices" of widespread abuse.04 The au
thority proposed in S. 10, therefore, is neither novel in concept or 
unprecedented in use. Moreover, the results of the Attorney General's 
litigative efforts on behalf of the institutionalized confirm both th~ 
need for and efficacy of such efforts.05 

A number or factors make the contribution of the Attorney General 
a unique and invaluable one. First, as noted above, private litigants, 
even with the assistance of legal services and public interest groups, 
cannot marshal the resources necessary to mount a full-scale attack 
on system-wide institutional abuse.OG The Justice Department, how-

. ever, does possess such resources. The Department can call upon the 
FBI to conduce thorough investigations of institutions, taking photo
graphs and collecting relevant data on institutional conditions. It 
has ready access to the expertise of other Federal agencies, including 
the Departme!nt of Health, Education, and Welfare, the Bureau of 
Prisons, and the Law Enforcement Assistance Administration, whose 
experts can eyaluate the data collected by the FBI or make independ
ent inspectionls. Indeed, the committee would expect the Department 
of Justice normally to consult with HEW and other relevent agencies 
in order to determine whether to bring suit and what relief is appro
priate. From its past experience in the field, the .Tustice De
partment is familiar with and has access to nationally recognized ex
perts in mental health, mental retardation, penology, and public health. 
and can rely upon such experts for accurate and responsible assess~ 
ments of the adequacy of institutional conditions. All of these factors 
contribute to the Depa.rtment's unique ability to develop a full and fail' 
factual record for the court.07 

A second important contribution of the Justice Department to liti
gation on bl3half of the institutionalized is its staff of highly skilled 
attorneys. 'j'heir familiarity with the subst.antive and procedural is
sues involved in such litigation gives them an expertise unmatched by 

.. E.g .. title ','1 of tb~ Civil Ri/:hts Act of 1000. 42 U.S.C. 1071(c) (votin/:); title IV of 
the Civll Rights Act of 10G4, 42 U.S.C. 2000c-O(a) (education); title VII of the Civil 
Rights Act of 1004, 42 U.S.C. 2000c-0 (a) (employment); title II of the Clvll Rights Act 
of 1004, 42 U.S.C. 2000n-5(a) (public Accommodotion) : title III of the Clyll' Rlght8 Act 
of 1064, 42 U.ltC. 2000b (a) (public fnclIltles) ; title VIn or tlle Civil RI/:hts Act of 1008. 
42 U.S.C. 30111 (housing), For addltionnl statutes, see the Opinion of the Congressional 
Resenrch Service of the Llbrnry of Congress, reprinted in Appcndix B. 

os See II.B.2 8upra . 
.. See note 5.0 8ltpra. 
01 Stephen Ilerzon, commenting upon the Justice Department's role in the Gary W. suit, 

noted: 
"We hnd very little iden what was going on behind those closed fences nnd instltutlonnl 

wnlls. The Justice Depnrtment was able to hire pnnels of experts nnd through the dis
coverly proceSEI to have those experts visit the Instltutlous." 

S. 303 hearings. 780. 
The Honorable Nicholns ,T. Wallnskl, who adjudlcnted Davis v. Watkins, noted of the 

Justice Department nttorneys: 
"They * * * mnnnged to get the FBI [Into the Institution) when we were having prob. 

lems. Thnt was resisted nil the wny along by the institution. Thcy had nccess to experts 
who were well vm'sed in the field of what ShOllJd bp done In n mental institution. The .... 
were able to produce those for us, which [neither] the State [nor] local attorneys could 
• • • have· • • done • • •. They were very helpful." 

S. 1393 henrings, 548. 
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less experienced counsel. Judges, litigants, and other attorneys who 
have observed the efforts of Justice Department lawyers have been 
unstinting in their praise. One judge, The Honorable Nicholas J. 
Walinski, made the following observatIOns regarding the performance 
of J ustwe lJepartment attol'lleys inlJavis v. lvatkin.s: 08 

'rhey brought with them the underlying technical expertise 
necessary to structure this action for trial. They were fa
milial' with and had access to expert witnesses with expe
rience in the treatment and care of mental patients jl1Stitu
tionalized in large State facilities. They could draw upon a 
bank of information maintained by the Department through 
its involvement in a number of other cases around the country. 
They had access to in-house personnel necessary for the 
laborious job of culling through reams of material secured in 
the process of discovery. With their assistance the parties 
were able to enter into approximately 132 pages of stipula
tions which had the effect of cutting the trial to five (5) cal
endar days. (Without the assistance of such litigators expe
rienced in a highly technical field, I could otherwise anticipate 
such an action stretching over months of testimony.) 69 

In addition to its superior resources and skill, the Justice Depart
ment brings credibility to the proceedings. The mere presence of 
the Department alerts a court that conditions in a given insti
tution are sufficiently serious and pervasi va to warrant the attention 
of the Attorney General. The selective procedures used to choose cases 
worthy of Justice Department involvement, and the limitation of 
such involvement to patterns or practices of abuse, ensure that the 
Department's resources will be directed to cases designed to secure 
relief for large numbers of individuals. The relief thus secured serves 
as a national precedent, alerting States across the Nation to minimum 
constitutional standards, and enabling them to take prophylactic-meas
ures to ensure compliance with such standards, thereby avoiding 
similar suits against their own institutions. In sum, the )?resence and 
participation of the Justice Department serves to highlIght the im
portant cases, not only for courts adjudicating them but for State 
and local officials who will ultimately be held accountable for the 
conditions and practices in their institutions. 

The Department's ability to streamline complex litigation results in 
a notable conservation of judicial resources. By ensuring a well pre
pared, tightly structured case, the Department can speed the litigation 
process and facilitate settlement, thus saving weeks or months of dis
covery and trial. Additionally, in suits alleging a pattern or practice 
of institutional violations, the court can consolidate numerous indi
vidual complaints into a single action, to be tried and disposed of in 
one proceeding. This, in fact, if> what courts have done.70 Thus, the 
partIcipation of the Justice Department in such "pattern or practice" 

.. 384 F. SuPP. 1106 (N.D. Ohio 1974) . 
•• S. 1393 henrings, 552. 
70 In n recent suit chnllenglng conditions In Rhode Islnnd's prison system, the court con

solldnted HiO pro 80 petitions, disposing' of them In n single nctlon. R088 Y. Xoer, C. A. No. 
75-032 (D.R.I.). In n Texns cnse, eight sepnrnte complnlnts hnve been consolldnted for 
trlnl in n single suit Ruf.;:: Y. E8telle, C. A. No. 5523 (E.D. Tex.). Similnr consolidntion wns 
possible in Pugh v. Locke, 406 F. Supp. 318 (M.D. Aln. 1976) (Alnbnmn prison suit). 
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suits both accelerates the litigation and avoids piece-meal disposition 
of individual complaints, thereby guaranteeing the most effective use 
of limited judicial resources. . 

A fifth and final contribution of the Justice Department to litigation 
on behalf of the institutionalized is the stability and continuity it 
brings to the litigation process. Defendants who would otherwise 
engage in dilatory tactics, in an effort to stall resolution of a case until 
plaintiffs' resources were exhausted or their public interest attorneys 
had moved on to other employment, are less inclined to employ such 
practices against the Justice Department. This disincentive for pro
longing litigation can facilitate early settlement. Moreover, once relief 
is secured, the Justice Department has the staying power to ensure that 
a court's decree will be implemented. Since the relief ordered fre
quently takes months and sometimes years to achieve, it is imperative 
that the court be able to rely on the continuing presence of the Depart
ment to monitor implementation of the decree and secure complIance 
with constitutional mandates. 

VII. CONSTITUTION ALlTY 

The committee clearly believes that no convincing argument has 
been offered to challenge the constitutionality of S. 10. Since several 
constitutional questions have been raised, however, their discussion 
may be appropriate.1l. 

Section 5 of the 14th amendment specifically authorizes Congress to 
"enforce, by appropriate legislation, the provisions of this article." As 
noted earlier, in other contexts Congress has repeatedly acted under the 
power conferred in Section 5 to grant the Attorney General statutory 
authority to redress patterns or practices of unconstitutional activity.72 
Similarly, in authorIzing the Attorney General to enforce rights, priv
ileges or immunities secured or protected by the Constitution or laws 
of the United States, this bill is not intended to expand the present 
Congressional authority over State action arising from section 5 of the 
14th amendment. The authority granted to the Attorney General is 
limited to enforcement against the State of those laws governing State 
conduct th~'f; Congress has constitutional authority to prescribe. No 
successful Challenge has ever been made to the constitutionality of 
such grants. 

The challenge occasionally raised to the constitutionality of S. 10 
is grounded in the 10th amendment. The amendment provides that 
"[tJhe powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States, respec
tively, or to the people." Because the institutions subject to suit under 
S. 10 will be under the control the States or their political sub
divisions, some have argued that the bill constitutes an unconstitu
tional delegation of power to the Federal Government to administer 
State and local institutions. 

This argument misconstrues both the Constitution and the authority 
granted by S. 10. First, the 10th amendment's reservation of powers 
to the States does not imply a reserved right to violat(' the Federal 

'11 For further discussion and confirmation of the constlutlonallty of the bill, see the 
opinion prepared by the america Law Division of the Congressional Research Service of 
the Library of Congress, reproduced In appendix n. 

12 See note 64 8upra. 
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Constitution; nor does it relieve any State of a single obligation 
imposed by the Constitution and Federal laws. On the contrary, article 
VI of the Constitution expressly states that the Constitution and laws 
of the United States shall be "the supreme law of the land ... any 
thing in the constitution or laws of any State to the contrary notwith
standing." It is clear, therefore, that the obligation of every State and 
local government to comply with the Constitution is in no way affected 
by the 10th amendment. 

Nor is the grant of authority to the Attorney General to enforce 
compliance with the Constitution through litigation an inappropriate 
delegation of power to the Federal Government. Contrary to the 
assertions of those unfamiliar with such litigation, Federal courts 
called upon to adjudicate claims of unconstitutional institutional con
ditions have resisted involvement in the day-to-day operations of 
State and local institutions beyond that which has been necessary to 
ensure constitutionally adequate conditions. r3 In fact, Federal courts 
have punctiliously avoided precipitous intervention in State affairs, 
allowing defendants the greatest possible leeway in devising methods 
to bring their institutions up to constitutionally acceptable stand
ards.74 Only when State officials have failed to comply with consti
tutionally mandated judicial orders have Federal courts imposed 
specific requirements for institutional operations. Even these, how
ever, have been no more than what the expert testimony at trial, pre
vious cases, and nationally recognized standards have indicated to be 
minimally acceptable conditions under the provisions of the Constitu
tion. It is clear, therefore, that both the primacy of the Federal Con
stitution, and the authority of Congress to implement its provisions by 
legislation such as S. 10 is beyond dispute. 

VIII. STANDARDS 

A. STANDARDS FOR FILING SUIT 

A letter reproduced in Appendix A of this report from Drew S. 
Days III, Assistant Attorney General in charge of Civil Rights. out
lines the standards used by the Attorney General in the past to deter
mine when participation by the Justice Department is appropriate 
in suits alleging a pattern or practice of unconstitutional institutional 
conduct. As noted in the letter, the Attorney General's participation 

73 It benrs emphAsizing thnt the relief ordered by Federnl courts, though extensive. hns 
sought not to trnnsform the Institutions In question Into idenl plnces of hnbilitntlon, but 
only to ensure thnt conditions thpreln met minimum stnndards of decency required by the 
Constitution. As stnted by Judge Wisdom in Wyatt v. Aderholt: 

"The pntients here do not seek to guarantee thnt all patients will receive all the treat
ment they need or thnt m'nv be apnroprlntp to them. Thev seek only to Insnre thnt con
ditions In the Stnte institutions will be such thnt the patients confined there will have a 
cllnnce to rpcplve nde~nnte treAtment." [EmphAsis in or!!!lnnl.1 50!'! F. 2d nt 1316. 

In the context of prison conditions, courts hnve similarly llmited relief under the Sth 
nmpndment to mensures designed to remedy conditions which "present a grave and im
mNlinte thrent to health or physienl well being," "shock the conscience." or "offend con
temporary concepts of decency and human dignity and precepts of clvilizntlon which we 
profess to possess." Gato8 v. Oollier, Quoting OampIJell v. Beta, 460 F. 2d 765, 76S (5th 
Clr. 1972) ; Jack80n V. Bi8hop, 404 F. 2d 571.579 (8th Cir. 1965). 7' In Wyatt, for exnmple. the court did not take immedinte steps to compel Stnte olliclnls 
to improve existing conditions at Partlow State Hopsltnl for the mentnlly retnrde'l. In
stead, it directed the Alabamn Depnrtment of Mental Health to design its own plnn for 
uPL':rndlnf? conifltlonR to mpet conRtltlltlonnl stundarrlR. 325 F. SuPP. 781. 7S5-S6 (III.D. 
Ala. 1971). Only after two dendllnes had passed without any signs of progress did the 
court Itself. relying on proposnls of counsel for all parties and amici, define the minimal 
constltutlonnl standards to which defendnnts would be held. 
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in such suits has been limited to cases in whi~h he has found: (1) sig
nificant numbers of institutionalized individlJals, being subjected to 
(2) broadly applicable policies or practices, which (3) result in severe 
deprivations of fundamental constitutional and Federal statutory 
rights, and (4) there is no realistic prospect of relief for such indi
viduals without the assistance of the United States. 

B. STANDARDS FOR RELIEF 

A1:i noted in Assistant Attorney General Days' letter, there is no 
dearth of precedent for judges to follow in fashioning equitable relief 
for constitutional violations; they have been doing so for years and 
will continue to do so in any suit brought to redress unconstitutional 
institutional conditions.75 Nor are courts ignorant of nationally rec
ognized standards on which to base relief. Groups such as the Ameri
can Public Health Association, the American Correctional Association, 
the National Sheriffs' Association, the American Association on Men
tal Deficiency, and others, publish standards outlining- minimally ac
ceptable environmental conditions in correctional and mental health 
facilities; 70 courts have used such standards regularly as guidelines 
in determining constitutionally adequate conditions. The ability of the 
Attorney General to make available to courts both the testimony of 
expert witnesses familiar with institutions across the Nation and the 
published standards of nationally recognized organizations ensures 
that judicial determinations of constitutionally acceptable minima 
will be based on authoritative and nationally acknowledged norms. 

The Committee wishes to make clear that S. 10 is not intended in 
any way to empower the Attorney General to determine medical policy. 
The courts will continue to determine if constitutional minima are 
being ignored to such a degree that medical care and other professional 
services must be addressed, and in making that judgment the Commit
tee believes the courts should continue to seel\: the expert medical and 
professional advice from organizations such as the American Psychi
atric Association, the Mental Health Association, the National Asso
ciation for Retarded Citizens, and other individuals mentioned above 
who will guide the courts in fr.shioning appropriate equitable relief. 

IX. FEDERAL PRISON SYSTEM 

The committee is quite concerned that the Federal prison system, 
which is in fact under the supervision of the Attorney General, is not 
without its shortcomings. While this legislation gives the Attorney 
General pattern and practice authority to proceed against State prision 
systems alleged to be in violation of the Constitution, the Attorney 
General must take positive and forceful action to ·assure that the 
Federal prison system itself is in compliance with the Constitution. 

The Attorney General should consider the problem of bringing the 
Federal prison system into compliance with the Constitution as high 
if not a higher priority than compliance by State and local govern-

7ll The Supreme Court has repeatedly emphasized the flexibility of such concepts as "due 
process" and "cruel and unusual punishment". In PI'ot) v. DII.lIes, fOr example. the Court 
noted that the 8th amendment "must draw its meaning from tIle evolving standards of 
decency that marl, the progress of a maturing SOCiety." 356 U.S. 86, 100-01 (1958). The 
fact that the amendment's prohihltion against cruel and unusuul punishment must be 
flexible enough to reflect these evolving standards of decency does not relieve courts of the 
obligation to construe it, nor states of the obligation to comply with the amendment ns 
con~trued. 

10 See S. 1393 hearings, 37. It is noteworthy that in every case in which the Attornf'Y 
General hns participated, the challenged institutional conditions have failed to meet any 
nntlonally recognized standnrd. 
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ments. The committee believes that the Federal Prison Service Policy 
I::)tatemenls and the Draft }j'ederal I::)tandards for Corrections would, 
if properly enforced, make significant progress toward this end. Al
though the Bureau of Prisons has the internal mechanism to provide 
for the proper implementation of these standards and policies, the 
committee believes Lhat attorneys in the OivilHights DivIsion shouLd 
be supervising implementation of those standards to insure that the 
Federal prison system is held to the same standards as they seek for 
I::)tate and local systems. '1'he committee will consider, if necessa.ry, 
amending the Department of Justice authorization bill in future years 
based on the information supplied in the Attorney General's report to 
Congress to require that there be an equal allocation of Civil .Rights 
DiVIsion resources on the Federal pl'isons as well as State and local 
facilities. 

X. CONCLUSION 

Neither the Attorney Genel'alllOr the committee suggest that liti
gation by the Justice Department is an ideal method for eradicating 
widespread institutional abuse. It is costly, time consuming, and dis
ruptive of the operation of State and local governments. :Blxperience 
has shown, however, that it is also the single most effective method 
for redressing systematic deprivations of institutionalized persons' 
constitutional and Federal statutory rights. U nti! such time as every 
State and political subdivision assumes full responsibility for pro
tecting the fundamental right of its institutipualized citizens, the need 
for Federal enforcement of thuse rights wi.l continue.77 

Congress has repeatedly authorized litigation by the Attorney Gen
eral to redress patterns 01' practices of unconstitutional activity di
rected against groups ill-equipped to enforce their own rights. The 
special disabilities of the institutionalized make them a prime candi
date for advoca~y by the Attorney General. Poor, isolated, usually 
inarticulate, frequently incompetent, and wholly dependent on their 
institutional environments, they l[l,ck both the knowledge of their legal 
rights and the means to enforce them. Legal services and public in
terest attorneys lack the financial resources and personnel needed to 
sustain the protracted litigation required to redress system-wide abuse. 
In the absence of other available assistance, the only realistic source 
of hope for the institutionalized lies with the U.S. Attorney General. 

The litigative efforts of the Attorney General to date, undertaken 
without express statutory authority, provide conclusive proof of the 
efficacy of Justice Department involvement in litigation 011 behalf of 
the institutionalized. The significant visible improvements in correc
tional and mental health faeilities throughout the Nation, the height
ened sensitivity of the citizenry to the plight of institutionalized per
:,ons, and the efforts of some State and local officials to achieve volun
tary compliance with minimum constitutional standards are directly 
attributable to the Attorney General's litigation program. 

The resources and skill which the Attorney General brings to such 
litigation cannot be matched by private counsel. The .Tustice Depart
ment's access to the investigative resources of the FBI, the technical 

77 In the words of the Honorable Richard T. Rives. former chief judge of the U.S. Court 
of Appeals for the Fifth Circuit: 

"I look forward to the day when the state and its political subdivisions wl11 again take 
up their mantIe of responsibillty. treating all of their citizens equally. and thereby relieve 
the Federal Government of the necessity (if intervening in their affairs. UnW that day 
arrives. the respollsihlIltv for this interv~ntlon must lie with those who through their in
eptitude and public disservice have forced it. 

Dent Y. J)/I'IiCan, 300 F. 2c1 333. 337-38 (5th Cir. 1966). 
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advice of other Federal agencies, and the professional assistance of 
nationally recognized experts in the field of institutional care, enable 
it to develop a comprehensive record for adjudicating courts. The 
experience and expertise of Justice Department attorneys guarantees 
that the litigation will be handled professionally, with a minimal 
expenditure of judicial time and resources. The preS611ce of the Attor
ney General lends credibility to the proceedings and alerts courts, 
litlgants, and the public to the seriousness of the charges. Finally, the 
De1?artment provides the stability and continuity necessary to see liti
gatIon to its conclusion and to monitor implementation of court de
crees. These factors combine to make the Attorney General an invalu
able aid to the judiciary and an indispensable advocate for the 
institutionalized. 

In hundreds of institutions across the Nation, there is no discernible 
evidence of Oongress' professed commitment to the adequate care of 
its institutionalized citizens. In the back wards of State mental hos
pitals and the crowded cells of State prisons and county jails, the con
stitutionally guaranteed right to a decent and humane environment 
has yet to be given practical effect. The demonstrated inability of 
institutionalized persons to redress systematic deprivations of their 
fundamental rights, and the proven ability of the Attol'lley General 
to act as an effective advocate on their behalf, convinces the committee 
that the litigation program undertaken by the Justice Department to 
date should be encoumged and continued. By codifying the authority 
of the Attorney General to initiate and to intervene in litigation de
signed to redress widespread deprivations of institutionalized persons' 
fundamental Federal rights, S. 10 constitutes a modest but necessary 
step toward fulfilling that national commitment. 

XI. SECTION-By-SECTION ANALYSIS 

A. SECTION 1: AUTHORITY TO INITIATE SUIT 

Section 1 grants the Attorney General authority to initiate litigation 
in Federal district court when he has reason to believe thv,t a State or 
political subdivision, or an agent thereof, is engaged in a pattern 01' 

practice of depriving persons residing in institutions (as defined in sec
tion 8) of rights secured by the Oonstitution and Federal laws, subject 
to the limitation below concerning correctional facilities. 7s This grant 

7S No attempt has been made to distinguish between voluntarily and involuntarily in· 
stitutionalized individuals. The committe!) believes that several consideratons make such 
a distinction inadvisable. 

First, Congress' profes8ed national commitment to the adequate care of the institu· 
tionalized has never been limited to protecting those involuntarily confined. but has ex· 
tended to securing decent and humane living conditions for all institutionalized citizens. 

Second. in the cnse of mentally retarded Individuals and chll,TrlJn, concepts of volun· 
tariness have no practical meaning. Placed "voluntarily" by their parents or guardians, 
most exercise no independent choIce in the decision; many are incapable of contemplat· 
ing such a choice, and most ha'l'e no alternative shelter. See Hcllderman v. Pemthw'st, 
C.A. No. 74-1345 (El.D. Pa. Decembcr 23, 1977, unpublished opinions at 38). 

Third, persons who voluntarily enter institutions to receive treatment for mental or 
pmotlonal (Tlsorelers often are sllllseouently commltteel as Involuntary plttients. 1I10st 
States provide that even voluntary patients must observe a waiting period before leaving 
an institution. S. 1393 hearings, 112-15. 

Finally, most institutlons do not segregate voluntarlly and Involuntary residents. Seo 
Ha/(lerman v. Pcnnltltrst, 8It)J1'a at 17; NYSARO v. Rockefeller, 357 1''. Supp. 752, 750 
(El.D. N.Y. 1973). All share the same living areas, sanitation facilities, and sleeping 
quarters, eat the Rame fooel, r~ceive similar mecllcation, anel nrc sllb.i~ct to tllP same 
institutional conditions ancl practices. '1'hIlS, conSiderations of both Ilol!c~' and prartlclllit~· 
militate against differentiating between voluntary and involunttuy residen~s. 

It Is slgnificllnt thot courts hll"(> not mllde such a distinction iu ordering r~lIrf 
for institutionll1izeel 1I1nintlfTs. Although thl' cl!stlnction has occasionally IlfT~ctp!1 the 
constitutional theory nnder which rellef has be~n granted, it hns rnrely, If ever. nffected tIll' 
scope of such relief., More important, it has no hearing whntsoever on the efforts of 
tho Attorney General to secnr!) for all institutlonalizeel individuals the full measure 
of whatever 'right8 they may have under the Constitution and Federal laws . 

...................... --------------___ ,_,------------------,------------------.-------------
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is similar to. that given the Attorney General under title VI of the Civil 
Righ ts Act of 1960 (voting discrimination), titles II and VII of the 
Civil Rights Act of 1964 (publjc accommodations and employment dis
crimination), title III of the Civil Rights Act of 1964 (segregation in 
jails), title VIII of the Civil Rights Act of 1968 (housing discrimina
tion) , and section 122 ( c) of the State and Local Fiscal Assistance Act 
of 1972 (discrimination ill programs receiving Federal assistance). 
Under these provisions, courts have consistently held that the decision 
of the Attorney General to initiate such pattern or practice litigation 
is not a. proper subject for judicial inquiry.79 The committee intends 
that under the grant of authority in section 1., the decision of the 
Attorney General to file suit shall be simila'rly unreviewable. 

Before initiating litigation with respect to a particular institution, 
the Attorney General must, of course, thoroughly investigate such 
institution. Such an investigation can be most costly, time consuming, 
and disruptive of the operation of such institutions. Consequently, 
the commIttee expects that the Attorney General would not initiate 
any investigation of an institution unless he has received from a source 
outside the Justice Department-either n published report or a person 
claiming personal l\11oW ledgc-a.ll allegation that persons residing in 
such institu.tion nrc being depl'ived of rights secured by the Constitu
tion and Federal laws. The committee believes that if conditions in 
a,n institution are so bad that Federal litigation may be appropriate, 
this fact would be made available to J"nstice by institution employees, 
neighbors, relatives, reporters, and other Federal agencies. 

The Attorney General's authority to litigate is limited to situatIOnB 
in which he has reasonable cause to suspect a "pattern or practice" of 
insti.tutiona.l abuse in violation of the constitution or Fedeml laws. 
This "pattern or practice" authority has been interpreted by the courts 
ill other contexts, and the committee intends the language hf~re to be 
construed in conformity with established precedent.so Thus, the Attor
ney General does not have authority under this bill to redress isolated 
instances of abuse or repeated violations against an individual. Rather, 
the Attorney General's authority is limited to cases where unco.nsti
tntional or illegal practices are widespread, pervasive, and Bystematic, 
and ac1v(,l.'sely affect signifcant numbers of institutionalized 
individuals. It is clearly the intent of the committee tllftt minor or 
isolated acts or injuries are not intended to be the subject of litigation 
under this biB. The bill authorizes action only where persons residing 
in an institution are subjected to "egregiolls or flagrant conditions 
(conditions which are willful or wanton or conditions of gross neglect) 
. . . causing them to suffer grieyous harm." These descriptive terms 
are intended to parallel the limitations that have been applied to 
actions brought under 42 U.S:o. 1983 and similar rights enforcement 
statu tos. 81 

7. Sec. e.g., UlIitcd State8 v. Greenwood Mlltl'icipal Separo.te School Di8triot, 406 F. 2d 
lORe (5th eir. lOOT) (title VI of the Ch'lI Rights Act of 1904. 42 TT.S.C. 2000c-fl): 
United State8 v. Bolr Lawrence :Realty, ll1c. 474 F. 2d 115 (5th Oir. 1!)73), cert. dCllied, 
414 U.S. 11(73) (title VIII of the Civll Rights Act of 1968, 42 U.g.C. 3601, et 8eq.). 

so Unitcd Stutes v. I/'Ollll·ol·ke/'.~ IJocal 86, 44a F. 2d 544 (Oth Clr.). ccrt. dellied, 404 U.S. 
084 (1071) (employment); UlIUed Statc8 v. Hutlter, '159 F. 2d 205 (4th C17:.), cert. dellied 
40!l U.S. 934 (1972) (housing). 

81 In a cnse brought under 4~~ U.S.C. 1983, for exnmple, Judge Stevens, prior to his ap
pointment to the Supreme Court, noted the problcms of rending scction 1983 exnnn
sh'ely nnd strcssed the importnnce of restricting suits brought under thnt section to those 
involvinJ? si~nificnnt Federnl questions: 

"The F~d~rnl interc!lt in conserving Federnl judicinl resources for lliilmtion in which 
slrmificnnt l~edernl que.9tions nre nt stnke fnvors a construction of the Civ!! Rights Act 
which will not enlnrge it to provide nn alternative menns of processing; ordinary Federal 
common In", tort clnims." Kimbrough Y. O'Neil, 523 F. 2d 1057, 1066 (7th Cir. 1975). 
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Many institutions that will be subject to the provisions of this Act 
receive Federal funds administered through agencies such as HE'¥". 
Such agencies have the responsibility to see that Federal funds are 
utilized in a manner consistent with congressional intent. They have 
authority to cut off funds if institutions are not conforming to Federal 
policy. This is seldom done because residents of such institutions would 
often be worse off if no Federal funds were a.vailable and because of 
bureaucratic backlog. The agencies are sometimes able, however, to 
negotiate with institutions for improved conditions to the extent avail
able resources permit. 

The committee expects that the Attorney General will consult with 
such a&,encies to insure that the relief he seeks and the litigation proc
ess itself are consistent with Federal policy-as expressed in statutes, 
regulations, and administrative practice-and with the most effective 
method to secure the rights of persons residing in institutions. The 
Attorney General should determme that his actions would not impede 
the efforts of such agencies to bring about the securing of such rights 
by diverting resources and attention of the institution and the State to 
the litigation process and by proposing relief that would be incon
sistent with that sought by the agency. 

The le!rislation further limits actions to enforce the rights of per
sons residing in "any jail, prison, or other correctional facility, or any 
pretrial detention facility," as defined in section 8(a) (2) (B). Relief 
'will be available to such persons through actions brought under this 
bill's authority only if the persons are subjected to conditions which 
deprive them of "rights, privileges, or immunities secured or protected 
by the Constitution of the United States"; relief in such actions will 
not be available on the basis of the broader term "Constitution or laws 
of the United States" which applies to persons residing in the other in
stitutions. The purpose of this amendment is to preclude suits unner 
this bill on behalf of persons in jails, prisons, correctional facilities or 
pretrial detention facilities arising solely from Federal statutory 
violations rather than Constitutional violations. 

In order to initiate litigation under section 1, the Attorney General 
must have reason to believe that a State or political subdivision, or an 
agent thereof, is engaged in the illegal pattern or practice of activity. 
While this does not eliminate the possibility of actions by the Attorney 
General that affect private institutions performing a public function 82 

or under contract to the State, it is intended to preclude suits against 
small private operations. This intention is made explicit in section 
8(b). 

This section authorizes the Attorney General to seek "such equitable 
relief as may be appropriate" to ensure the full enjoyment of anv 
rights, privileges or immunities secuTed by the Constitution and Fed
erallaws. SimIlar language is contained in other civil rights statutes 
authorizing actions by the Attorney Genera1.83 und has been intel'-

8!1 For example, in the Gary W. case. more than 40 private in~titutions were named as 
defendants, along with the State of Louisiana. Some of the fac!1!ties housed fewer than 25 
chlldren. AIl, however, received children from the State agency responsible for placing such 
youngsters, and It was the State's practice of sending children to such substandard, In· 
adequate fac!1!tles that constituted a pattern of unconstitutional conduct . 

.. See. e.g., 42 U.S.C. 2000a-5 (discrimination In publlc accommodations) ; 42 U.S.C. 
2000b (dlscrlminntlon in public facilities) ; 42 U.S.C. 2000c-6 (desegregation of public 
schools); 42 U.S.C. 2000e-J6 (discrimination In employment); 42 U.S.C. 3613 (fair 
housing). 
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preted by the courts to permit the fashioning of aJ;>propriate cquitaule 
relief. In the past, such relief has included injunctIOns (j,gainst the con
tinuance of unconstitutionally cruel practices, affirmative orders re
quiring the upgrading of physical facilities necessary to meet consti
tutionally minimal standards, orders mandating the establishment of 
minimum nutritional programs, and the hiring of additional staff in 
sufficient numbers to provide adequate supervision of residents.84 In 
light of existing precedent for this authority, the AttO'rney General's 
demonstrated ability to exercise it, and the desirability of allowing 
courts some flexibility in fashioning equitable relief, the committee 
believes this grant is an appropriate one.85 

However, the committee does not believe that such relief sought by 
the Attorney General should include money damages. ·While it is not 
the intention of the committee that the Court be precluded from ap
plying any equitable remedy deemed appropriate by a Court, it is 
nevertheless the hope of the committee that the Courts will Choose 
to use the injullctive remedy, if appropriate, to other equitable reme
dies imposinO' affirmative burdens upon the defendants. 

An amen~ent was ac\!epted to S. 10 during subcommittee con
sideration which would allow the prevailing party other than the 
Unit€d States a reasonable Attorney's fee at the discretion of the 
court.86 

The requirement that the Attorney General personally sign the com
plaint is intended to ensure that any decision to initiate suit shall be 
made by the Attorney General himself but is not intended to preclude 
an Acting Attorney Geneml from signing the complaint. TIns provi
sion is also modeled after existing legislation and is included in reco~
nition of the im pOl'tant issues inherent in litigation by the Federlll 
Government against State and local officials. 

Fina.Ily, it should be emphasized that under section 1, the Attorney 
General's authority extends to initil:'ting suit "for or in the name of 
the United States," in order to represent the national interest in se
<curing constitutionally adequate care for institutionalized citizens. As 
It representative of the United States, the Attorney General does not 
directly represent any institutionalized plaintiffs) and the authority 
granted him is in no way intended to preclude, delay or prejudice 
private litigants from enforcing any caUSe of action they may have 
under existing or future law.' . 

"In many instances. the relief ordered has required the expenditure of State funds. 
Courts have repeatedly held that such relief is not barrcd by the 11th amendment. As 
stated by Judge Wisdom in Wyatt v. ,tdCI·holt: 

"It goes wlthont saying that state leglslaturcs are ordinarily free to choose among 
various social services competing for legislative attention and state fnnds. But that does 
no' mean that a state Icg-Islatnl'e is free. for budg-etary or any other reasons. to proylde 
social service in a lIlanner which will result In the denial of Individuals' constltntional 
l'lghts." 503 F. 2d at 1314-15. 

Sec also NYSARO v. Rocke/ellel·, 357 F. Supp. 753. 705 (E.D. N.Y. 1073) i MoraleB Y. 
Til-rilla1/<, 383 F. Supp. 53. 60 (E.D. ~'ex. 1(74). 

l~or cnses sanctioning mandatory expenditures of State funds to upgrade penal facilities. 
8ee, e.g., Onu: v. Beto, 405 U.S. 319 (1072); Johnson v. AVery, 303 U.S. 48:1 (1968): 
Oampbcll \'. Bcto, 400 F. 2d 700 (5th Clr. 1972); Holt v. Sarver, 309 F. Supp. 362 
(E.D. Ark. 1070). aff'd 442 F. 2d 304 (8th Cir. 1071). 

FOI' FIIl1IJ~r cnsps In thp ro"text of .illYPllile detention facilitIes. scc c.y., Nelson v. lImJl!c, 
491 F. 2d 352 (7th Clr. 1074) ; Martarclla. v. Kelley, 359 F. SupP. 470 (S.D. N.Y. 1072) : 
Inmates 0/ Boys' Training School Y. Af//eok, 340 F. SuPp. 1354 (D.R.I. 1072) ; Momles v 
Turman, 364 l~. SuPP. 166 (E.D. Tex. 1973). 

85 For further discussion of the scope of relief sought by the Attorney General nnd 
g-ranted by courts In past litigation on behalf of the Institutionalized. see the letter from 
Assistant Attorney General Drew S. Days III to Senator Birch Bayh. reprinted In 
Appendix A. 

so This provision Is slmilnr to thnt found in Title VII of the Civil Rights Act of 1064. 
Sec Ohristian8buro Garment 00. v. 1!J1!JOO, 434 (U.S.) 412. 
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B. SECTION 2: PRE-SUIT NOTIFICATION AND NEGOTIATION 

The broad purpose of section 2 is to ensure that before litigation is 
undertaken by the Attorney General pursuant to section 1, State and 
local officials will be adequately apprised of the Attorney General's 
concerns and will have an opportunity to consult with him or his 
designee before any complaint is filed. 

Under this section, the Attorney General must at least 56 days before 
filing suit notify in writing not only the institution director but the 
governor and attorney general of the State or local officials in analo
gous positions. Such notification must include both the legal bases 
for the alleged deprivations of Federal rights and the facts underlying 
those claims. The notification must also include the minimum measures 
believed necessary to remedy the deprivations. The committee realizes 
that before a complaint is filed and discovery conducted, it may be 
impossible for the Attorney General to specify the precise measures 
required to correct the alleged abuses. Further, the committee believes 
it is advisable to give States th~ primary responsibility for correcting 
unconstitutional conditions in their own institutions and to attempt to 
reach an agreement on the necessary remedies to correct the alleged 
conditions through informal and voluntary methods. "Where the At
torney General recognizes that there are alternatives courses of remedy 
by which the institution could correct the alleged conditions, it is the 
intention that the course generally be followed which is preferred by 
the institution itself. In the face of good-faith efforts by appropriate 
State and local officials to comply with constitutionally reqUlred min
ima, the committee deems it preferable to give such officials the oppor
tunity to fashion their own specific solutions. 

In addition to notifying officials of the alleged deprivations, the 
Attorney General 01' his d~signee is reguirecl under section 2 to notify 
t.he appropriate State officials in writing of his intention to commence 
an investigation and to make reasonable efforts to consult with such 
officials regarding appropriate action. The committee intends that un
less State officials prove unwilling to consult with the Attorney Gen
eral or his designee, such commltations will be routine procedure in 
every suit filed under the bill. The content of such consultation should 
include, but not be limited to, apprising appropriate officials of fi
nancial, technical, or other assistance which may be available from 
the Federal Government. It has been the experience of the Justice 
Department in past litigation that many States which could qualify 
for Federal funds have not been receiving any at the time suit WflS 

filed.87 'Where the receipt of such funds can significantly aid States 
in implementing constitutionally mandated reforms, it is imperati.ve 
that appropriate officials be made a ... vare of the :1vailability of such 
assistance. In addition, it is anticipated that the Attorney General 
shall make available to Stute~ desirous of using them, the coilsultation 
services and technical guidance of other Federal agencies, including 
the Department of Health, Education, and Welfnre, the Bureau of 
Prisons, and the Law Enforcement Assistance Administration. 

81 See. e.g., IV}latt y. Stioknoll. 325 F. Sunp. 781, 334 F. SuPP. 1341, 344 F. !'lunn. 3n. 
344 F. SUlln. 387 (l\I.D. Aln. 1071-721. atr'd 811-n 110m. 1l'll(1tt Y. A(/orllol t • 50~ 1<'. 2« 1::105 
(5th elr. 1974) ; Gatos v. Gollier, 349 F. SuPP. 881 (N.D. Miss. 1972), rli!'d, 501 F. 2d 1291 
(5th C1r. 1974). 
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The Attorney General must also certify, when filing suit under sec
tion 1, that he is satisfied that appropriate officials have had a reason
able time to correct the alleged deprivations and have not adeguately 
done so. This provision is not intended to require the Attorney General 
to wait months or years between the initial notification of commence
ment of an investigation and the filing of suit. The Attorney General 
need only be satisfied that the unconstitutional or otherwise illegal 
conditions have existed for a sufficient period of time from such 
notification that State and local official::; could have and should have 
taken measures to remedy such violations and have failed to do so. 
The committee does not intend, however, that the Attorney General 
shall initiate litigation against a State or local government which is 
fully aware of the challenged conditions or practices in its institutions, 
and is presently engaged in active remedial measures which eliminate 
the need for litigation by the Attorney General.ss 

Finally the Attorney General must certify that such an action is of 
general public importance and will materially further the vindication 
of rights, privileges, or immunities secured or protected by the Con
stitution or laws of the United States. As in section 1, the requirements 
that the Attorney General sign the certification is designed to ensure 
that such decisions receive the personal attention of the highest acting 
officials of the Justice Department, however it is the intention of the 
conunit.tee that an Acting Attorney General be permitted to sign tlw 
complamt. 

0, SECTION 3: AUTHORITY TO INTERVENE IN PENDING LITIGATION 

Section 3 grants the Attorney General authority to intervenue in 
pending suits which he would have been authorized to initiate under 
section 1. This section merely codifies the authority which the Attor
ney General has been exercising since 1971 under rule 24 of the Fed
eral Rules of Civil Procedure.s9 

An amendment to this section which was voted upon favorably by 
the full committee by a vote of 13 to 2 ensures that the States will 
have propel' notification of the Justice Departments intervention. At 
the time of the motion to intervene the Attorney General must certify 
to the court that at least 15 days previously he has notified the ap
propriate State officials of his intention to intervene and of the sUP
porting facts giving rise to his intention as well as the fact that the 
case is of general public importance. 

D. SEOTION 4: WHISTLE BLOWER 

The Committee wishes, to the extent possible, to protect those who 
have lmowledge of systemic abuse of Constitutional rights in institu
tions and who report such abuse to the Attorney General or other ap
propriate officials or interested parties. 

88 Attorney General Griffin Bell has stated pnbllcly that under the authority grnnted bv 
s. 1303 no litigation wlll be nndertaken "untlI all eft'orts at voluntary com'pllance have 
failed." Address by the Hon. Griffin B. Bel!, before the National Association of Attorneys 
General, Imllanapolls. Ind., .Tune 11)77. The Department has esttmntp<l. in fact. thnt no 
more than 7 to 10 suits per year will be Initiated under the authority granted by S. 1303. 
InterYene la pending IItigntlon. absent express authorization from Congress. Sec motlous 

ao As noted above, there Is growing douht as to the Attorney General's authority even to 
to dismiss the United States us plaintiff-Intervenor In HOl'acek ami United Statcs v. Emon 
C.A. No. 72-L299 (D. Neb. 1976) ; A/cxam/er ami Unitcd StatcB v. Hall, O.A. No. 72-209 
(D.S.C. ~fl76) ; ROlle and United Statcs v Fireman, C,A. No. 75-35A (N.D. Ohio). See also 
note 47 supra. 
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E. SECTION 5: EXIIAUSTION OF GRIEVANCE l>ROOEDURES 

This section provides, in certain cases, for exhaustion of correctional 
grievance procedures prior to considl'ration of a prisoner suit in Fed
eral court filed under 42 U.S.C. 1983. The exhaustion of grievance 
procedures will be required in those cases where the State or local 
agencies have voluntarily adopted systems which are in substantial 
compliance with model minimum standards established by the At
torney General. The bill directs the Attorney General to develop a 
procedure to review the correctional grievance resolution systems of 
the various State and local agencies in order to certify as acceptable 
those systems which are in substantial compliance with the model 
minimum standards. '1'he State and local agencies are not required to 
seek such certification, and submission fol' certification under the min
imum standards promulgated pursuant to this section is entirely 
voluntary. 

This provision will give recognition to the many States and local
ities which have developed high quality grievance resolution systems. 
While adoption of minimum standards is entirely voluntary, in States 
which do meet those conditions, it will encourage resolution of prob
lems by the persons involved' in prison administ.ration. This should 
help to develop a sensitivity that may have been otherwise lacking.. 

In addition, this provision will'make an important contribution 
toward reducing court backlog in many districts. The almost 10,000 
prisoner suits brought to court in 1978 are swamping our judges. Many 
of these complaints are pro se and often poorly drafted in terms of 
presenting the problem in a legal context. Requiring the exhaustion 
of in-prison grievances should resolve some cases thereby reducing 
the total number and help frame the issues in the remaining cases so 
as to make them ready for expeditious court consideration. 

Subsection (a) of section 5 authorizes a Federal court in which an 
adult prisoner's suit filed under 42 U.S.C. 1983 is pending, to continue 
that action for a period not to exceed 90 days if the prisoner has 
access to a grievance resolution system which is in substantial com
pliance with the minimum standards promulgated pursuant to this 
section. Such limited continuance would be for the purpose of requiring 
exhaustion of the approved grievance resolution system. In order to 
order such a continuance, the court must find that it would be "appro
priate and in the interest of justice." 
It is the intent of the committee that the court not find such a re

quirement appropriate in those situations in which the action brought 
pursuant to 42 U.S.C. 1983 raises issues which cannot, in reasonable 
probability,be resolved by the grievance resolution system, including 
cases where imminent danger to life is alleged. Allegations unrelated 
to conditions of confinement, such as those which centl'l' on events out
side of the institution, "'ould not appropriately be continued for reso
lution by the grievance resolution system. 

It is the intent of the committee that the phrase "in substantial 
compliance with" means that there be no omission of any essential 
part from compliance, that any omisson from compliance consists only 
of unimportant defects or omissions, and that there has been a firm 
effort to fully comply with the standards. 
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Subsection (b) requires that the Attorney General promUlgate such 
standards "no later than 180 days after the date of enactment of this 
act." Further, the section requires that the Attorney General consult 
with "State and looal agencies and persons and organizations having 
a back~round and expertise in the area of correctIOns" prior to pro
mulgatmg such standards. Subsection (b) also indicates five (5) ele
ments in the minimum standards. 

Subsection (c) of section 5 requires the Attorney General to develop 
a I>rocedure for the prompt review of grievance resolution systems 
and certify as acceptable those systems which are in substantial com
pliance with the standards promUlgated pursuant to this section. It 
is the intent of the committee that the various jurisdictions which 
elect to do so, shall submit to the Attorney General detailed written 
descriptions of the proposed grievance resolution system together with 
such supporting information, regulations, and inmate and staff in
struction materials as may be required by the Attorney General in 
order to determine if such system is in substantial compliance with 
the minimum standards. Such determin!Ltions and resulting certifica
tions shall be made in writing. 

This subsection also provides that the Attorney General may 
suspend or withdl'l1w such certification at any time if he :has reason
able cause to believe that the grievance procedure is no longer in 
substantial compliance with the minimum standards. It is the intent 
of the committee that the Attorney General promptly review such 
material or information which may come to his atteni-: on which sug
gests that such suspension or withdrawal is in order, und that, from 
time to time, a review be conducted to insure that no unwarranted 
certifications are in effect. 

Subsection (d) was added by the committee to stress the voluntary 
aspect of the decision by a State or local agency to adopt a grievance 
procedure in substantial compliance with the model minimum stand
ards. That decision will only affect whether the prisoners in that 
facility are required to exhaust the I>rocedure prior to filing a Section 
1983 suit. If a State 01' local agency does not seek to adopt a grievance 
procedure in accordance with the model standards, that choice will 
not be considered evidence of a "deprivation of rights, privileges, 01' 
immunities secured or protected by the Constitution." 

:P. SECTION G: ANNUAl, REPOR'l' TO CONGRESS 

The requirement of section 6 that the Attorney General annually 
report to Congress on the history, procedures, costs and other relevant 
information about actions brought under this act is designed to ensure 
that Congress shall have, the. opportunity to assess periodically the 
efficacy and impact of the Justice Department's litigation program. 
In addition, the Attorney General will be expected to report on the 
progress made in each Federal institution toward meeting the stand
ards expected of the State institutions and he will be expected to rl'
port on the financial, tl'chnical and other assistance which has been 
offl'red to the States to correct the conditions giving rise to suit. 
Even in the absence of statutory authority granted by this bill, the 
Attorney General traditionally has include'd in his report to Congress 
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information describing the activities of the Department in institu
tionallitigation.uo Similur requirements are imposed by other statutes. 

G. SEOTION 7 : GAO REPORT ON EXISTING FEDERAL ASSISTANOE TO 

S'l'ATE INSTI'l'U'l'IONS 

The committee has requested that GAO prepare a report listing 
all of fin an cal, technical and other types of Federal assistance pro
grams which are available to States for the cOL'l'ectioIl of uncon
stitutional conditions in their institutions. It is the feeling of the 
committee that such a report would be a useful tool in providing 
much needed information in convenient form for the States when they 
are attempting to improve conditions for their institutionalized citi
zens and that such a report should be completed expeditiously. 

H. SECTION 8: INSTITUTIONS DEFINED 

The definitions of institutiom: in section 8 are intended to encoml)nss 
any facility where persons residing therein are dependent for their 
basic living needs on the services provided by suell facility. Specifi
cally noted are facilities housing the mentally ill, retarded, disabled, 
chronically ill or handicapped, as well as prisons, training se hoo]s, jails, 
and other pretrial detention facilities. Specifically excluded from this 
legislation are schools which exist for the sole purpose of providing 
educational programs for students who aTe not physically or mentally 
handicapped and who do not require special supervision in a residen
tial program. 

As noted above, section 1 requires that the Attorney General find 
that a State or political subdivision, or an agent thereof, is engaged 
in a pattern or practice of illegal activity. In most cases, the institu
tions in question will be under the direct control of State or local 
governments. However, where the State contracts with private facili
ties or otherwise arranges for such facilities to fulfill functions tradi
tionally performed by the State, there is no reason to exclude residents 
of such institutions :from the protections of the Constitution and the 
coverage of this bill.91 

However, it is the intention of the committee that institutions 
covered by this act partake in some significant respect of the qualities 
of a State or public institution. Subsection 8 (b) clarifies tat it is not 
the intent of the committee that licensure plus the receipt of monies 
under Title XVI, Title XVIII or Title XIX, in and of itsel:f, be 
considered sufficient to permit a private institution to be' covered by 
this act. It is also not the intent of the committee that an institution, 
within which there are a de minimus number of institutionalized per
sons who reside in such facility as a result of State action, shall be 
covered by this act. . 

I. SEGTION" 0: SENSE OF 'rI-IE SENATE RESOJ~lTTIOX ON FEDERAL FUNDING 

PROGRAMS 

The committee agreed to include It Sense of the Congress resolution 
which expresses the desire of the committee that, where possible 

00 See Anmlfll Report of the Attorney Genernl for 1074, nt 78-74; Annunl Report for 
1075. at 85-86. 

~l See note 81 supra. 
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and without redirecting funds from one program to another or one 
State to another and without in any way creating hardship for citizens 
in an institution who may not be affected by existing unconstitutional 
conditions in another part of the institution, appropriate program 
funds he directed to correct unconstitutional conditions as a priority 
before other corrections or improvements are mach~ in the institution. 
The ·committee understands that this section is in no way binding. 

J. SEC'l'ION 10: S'l'ANDARDS OF CARE 

This section ensures that this legislation will not lead to federally 
promulgated standards of care for institutions. 

XII. COST ES'.rIl\IATE 

In accordance wHh section 252 (a) of the Legislative Reorganiza
tion Act of 1970 (Public Law 91-510), the committee estimates that 
there wilt be no appreciable increase in the existing administrative 
costs of thc Justice l)epartment in order to administer this act. 

DEPARTl\r:ENT OF .T USTIOE, 
ASSISTAN'l' ATTORNEY GENERAL, 

LEGISLATIVE AFFAIRS, 
Washington, D.O., N ovembe1' 13, 1979. 

XIII. REGULA'l'ORY hIPA()'l' S'l'A'l'El'tIEN'l' 

I-Ion. BIROH BAYH, 
(!hail'ma.n, S1lbco1nlJldttee on tlw 0011..stitution, 001n1nittee on the Judi

.~ia1'y, U.s. SMwte, Wa.shington, D.O. 
DEAR SENA'l'OR BAYII: This is in respons(:' to your r(:'quest for the 

Department of .Tustice's evaluation of the regulatory impact of S. 10, 
Civil Rights of Institutionaliz(:'d Persons, as it was reported by the 
Senate J udiciar;y: Committee on November 2, 1979. 

Section 5 (b) (1) of S. 10 requires the Attorney General to promul
gate minimum standards for the development and implementation of 
grievance resolution systems for adults confined in penal institutions. 
Section 5 (c) requires that he develop a procedure to review any such 
Hystems that. are voluntarily submitted by States and political sub
divisions and certify those that are in compliance with the minimum 
~tandards. Although section 5 (b) (2) specifies certain statutory mini
mum features of the grievance resolution standards, we anticipate that 
compliance with sectIon 5 will require a modest amount of regulatory 
development. by this Department. 

It is impracticable to estimate the number of persons who would 
be regulated, the economic impact of such regUlation or the amount 
of additional paperwork that will result fro111 the regulations. Because 
the submission of gricvance resolution procedures will be voluntary 
on the part. of States !mel political subdivisions, we have no basis for 
predicting which ones will choose to make such submissions, and there
fore no knowledge of the number, size, or budgetary features of the 
governmental entities that. will be affected by the section 5 procedures. 



38 

"'\Ve anticipate no impact on the personal privacy of the individuals 
affected. 

We do not expect the enactment of S. 10 to have any regulatory 
impact beyond that necessitated by section 5. 

Sincerely yours, 
ALAN A. PARKER, 

Assistant Attorney General, 
Offioe of Legislatilve Affai'l's. 
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APPENDIX 
[EXHIBIT A] 

U;S. DEPARTMENT OF JUSTIOE, 
Washington, D.O., July fJ8, 1977. 

Hon. BmeR BAYR, 
Ohai'lWw,n, Suboommittee on the Oonstitution, 007l11{wittee on the 

Judioia?'Y, U.s. Senate, Washington, D.O. 
DEAR CRAmlIAN BAYR: During my testimony before the subcom

mittee on June 17, 1977, concerning S. 1393, I was asked what guide
lines might be followed by the Attorney General in our litigation 
program concerning the constitutional rights of institutionalized per
sons in determining whether to institute a suit and, if so, what relief 
might be obtained. 
1. Standards 1m' filing suits 

As I stated in my testimony, the participation by the United States 
ill suits such as contemplated by S. 1393 has been largely at the invita
tion of courts to appear as amwus curiae or through intervention in 
pending litigation instituted by private individuals. However, the 
Department has initiated a small number of suits where no private 
action was pending, based upon the theory that the Attorney General 
has. inherent authority to ~ring suit to protect the interests of t~e 
Umted States, a theory wInch has long been accepted by the courts m 
other contexts. We have determined that the interests of the United 
States required the initiation of a suit where the following factors 
are present: 

1. A significant number of individuals are being subjected to dep
rivations of rights secured to them by the Federal constitution or 
Federal statutes; 

2. Such deprivations are pursuant to broadly applicable policies, 
proced ures of practices; 

3. Such deprivations are of an extremely serious nature, so as to 
include, but not be limited to, at least one of the following: 

(a) Individuals are confined under conditions which amount 
to "cruel and unusual punishment," within the meaning of the 
8th amendment, 

(b) Individuals are subjected to confinement or to other severe 
restrIctions of liberty without lawful justification, e.g., failure to 
provide treatment to persons committed for the purpose of being 
treated) 

(0) Individuals are denied basic freedoms, e.g., freedom of 
s)?eech, freedom of religion, freedom to petition the government 
(mcluding reasonable access to the courts) ; and 

4. There is no realistic prospect of un effective, timely remedy with
ont the involvement of the United States. 

(39) 
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We would expect to follow similar guidelines if a bill such as 
S. 1393 becomes law. I do not believe that it is necessary to in
corporate such guidelines in the legislation itself. As I stated in my 
testimony, the Attorney General has had "pattern or practice" au
thority for some time in other areas of civil rights enforcement and 
the Department of Justice has therefore had extensive experience in 
operating under that standard. I believe that the guidelines which 
I have outlined would meet the "pattern or practice" standard. The 
subcommittee could, however, include in its report on the bill language 
indicating its understanding of this term. 
13. Relief 

During my testimony, concern was expressed about the scope of 
the language of section 1 of S. 1393 which authorizes the Attorney 
General to institute a civil action for such relief as he deems neces
sary to insure the full enjoyment of any rights, privileges, or im
munities secured by the Constitution or laws of the United States by 
persons confined in an institution. This language is quite similar to 
that of many other civil rights statutes which authorize civil actions 
by the Attorney General, e.g., 42 U.S.C. 2000a-5 (discrimination in 
public accommodations) ; 42 U.S.C. 2000b (discrimination in public 
facilities); 42 U.S.C. 2000c-6 (desegration of public education) j 
42 U.S.C. 2000e-6 (discrimination in employment); and 42 U.S.C. 
3613 (fair housing). This language would, therefore, have establishec1 
meaning and its use would serve to insure that, in an appropriate case l 

the Attorney General would not be limited in his authority to seek 
full relief for any violation which is within the terms of the statute. 

It is, of course,'the court in which suit is brought which would deter
mine the extent of relief which would be granted to remedy a viola
tion of constitutional or statutory rights. Thus, although the lan
guage of S. 1393 gives authority to the Attorney General to seek such 
relief as he deems necessary, the courts, under general equitable 
principles, would be required to fit the remedy to the violation which 
is proved. For example, in recent decisions involving conditions in 
prisons, courts have ordered relief which corrected unconstitutional 
lack of me-lical care, required internal due process for imposition of 
disciplinary measures and placed popUlation ceilin,gs on institut~ons 
which were so overcrowded as to amount to cruel and unusual pUnIsh
ment. Where conditions exist which violate the constitution, an in
iunctive order must be entered which would cause the conditions to 
be brought within constitutional limits. 

The constitutional standards as interpreted by the courts are, of 
course, the measure of violations of constitutional rights. Frequently, 
however, the trial courts have been guided in determining what con
stitutes unconstitutional conditions by evidence of acceptable norms 
for institutions published in the form of "standards." The expert 
witnesses who have testified in our litigation concerning correctional 
facilities have referred primarily to the following published stand
ards as measures of the minimum conditions which Rhould exist in 
those institutions: the American Public Health Association's Stand
ards for Health Services in Correctional Institutions (1979), the 
American Medical Association's Standards for the Acceditation of 
Medical Care and Health Services in Prisons and .r ails (1977), and 
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the American Correctional Association's Manual ole Correctional 
Standards (1973). 

In the area of non-correctional institutions, the Department of 
Health, Education, and Welfare, which grants substantial financial 
assistance to such institutions, has prescribed, pursuant to the author
ity conferred in 42 U.S.C. 1302. "Standards for Intermediate Care 
Facilities," 45 C.F.R. 249.13. Those "standards" are a useful and fre
quently applicable measure of minimal requirements for facilities 
in which mentally retarded, mentally ill, and aged persons are confined. 

Thank you for the opportunity of appearing before your subcom
mittee. If I can be of further assistance, pleased feel free to contact me. 

Sincerely, 
DREW S. DAYS III, 

Assistant Attorney General, 
Oivil Rights Division. 

[EXHIBIT B] 

THE LIBRARY OF CONGRESS, 
OONGRESSIONAL RESEARCH SERVICE, 

Washington, D.O., Jwne ~9, 1977. 
To: Senate Subcommittee on Constitutional Rights (Attention: Nora. 

Manella). 
From: American Law Division. 
Subject: Authority of the Attorney General to intervene in or initiate 

action to redress deprivations of constitutional and Federal statu
tory rights. 

Pursuant to your request for a list of statutes giving the Attorney 
General the authority to initiate actions to redress deprivations of 
constitutional and Federal statutory rights, we have prepared the 
attached list. 

As we discussed, your concern arises from language in S. 1393 
which gives the Attorney General authority to redress constitutional 
or statutory deprivations "pursuant to a pattern or practice of resist
ance to the full enjoyment of such rights, privileges, or immuni
ties * * *". Similar legislation has been introduced in the House. 
(H.R. 2439, H.R. 5791.) Hearings have been held concerning H.R. 
2439 and we have enclosed for your reference the statement of Mr. 
Drew S. Days III, Assistant Attorney General, Civil Rights Division, 
Department of Justice. -

Currently, the Attorney General is entrusted with similar "pat
tern or practice" authority under title VI of the Civil Rights Act of 
1960 (voting), titles II and VII of the'Oivil Rights Act of 1964 (public 
accommodations and employment, title VII of the Civil Rights Act 
of 1968 (housing), sec. 518(c) (3) of the Crime Control Act of 1973, 
and sec. 122 (c) of the State and Local Fiscal Assistance Act of 1972 
(discriminatIOn in programs receiving Federal assistall,Ce). 

Some of these statutes give the Attorney General authority to both 
initiate suit and intervene in a private action. Some also require a 
"pattern or practice" of violations, meaning a repeated routine denial 
of rights, rather than an isolated instance. U.S. v. IrOn1.D01,kers Local 
86,443 F. 2d 544 (9th Oir.) , cert. denied, 404 U.S. 984 (1971) (employ
ment). Others, however, require only that there exist reasonable 

-------------------------------------------
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grounds for belid that a person's federally protected rights have been 
or are about to be violated in order for the Attorney General to take 
legal action. 

It is well settled that Congress does have the power under section 5 
of the 14th amendment, to entrust enforcement of com.:titutional and 
Federal statutory rights to the Attorney General. The authority of the 
Attorney General under the Civil Rights Act of 1960 was explicitly 
upheld in United States v. Mississippi, 380 U.S. 128 (1965). The 
Court's holding was premised on the congressional power under sec
tion 5 of the 15th amendment to protect the federally guaranteed right 
to vote: 

Section 1971 [4:2 U.S.C. 1971] was passed by Congress 
under the authority of the Fifteenth Amendment to enforce 
the Amendment's ~arantee, which protects against any dis
?rimination by lit btate, its laws, its customs, or its officials 
111 any way. "Ve reject the argument that the Attorney Gen
eral was without power to institute these proceedings in order 
to protect the federally gU[l,ranteed right to vote without 
discrimination on account of color. 

The same reasoning certainly applies to protection of the guarantees 
of the 14th amendment. We are unaware of any constitutional chal
lenges to the grant of authority to the Attorney General to enforce 
and. protect those Fedeml rights. 

IN" e hope the enclosed list will be useful to you. Should you need 
additional information, please feel free to call on us. . 

(EXHIBIT CJ 

DONNA C. PARRATl', 
Legislative Attorney. 

CONGRESSION" AL BUDGET O]'FICE, 

Hon. EDWARD M. KENNEDY, 

U.S. CONGRESS, 
TVashington, D.O., N ovembe1' 15,1979. 

Oha:i1'1nf1,n, Oornrmittee on the Judiciary, 
U.S. Senate, Washington,D.O. 

DEAR MR. CHAIR1\fAN: Pursuant to sl~ction 403 of the Congressional 
Budget Act, the Congressional Budget Office. has reviewed S. 10, a bill 
to authorize actions for redress in cases involvin~ deprivations of rights 
of insHtutionalized persons secured or protectecL by the Constitution or 
laws of' the United States, as ordered reported by' the Senate Commit
tee on the Judiciary, November 5, 1979. 

The only significant costs directly attributable to this bill will re
sult from additional staffing requirements at the Department of Justice 
to develop minimum standards for grievance resolution within institu
tions covered. by the bill. These same positions would also be used to 
develop a procedure for prompt review and certification of systems 
for resolution of grievances, to compile statistics, and to write a section 
of the Attorney General's report to Congress. It is estimated that these 
tasks will require two additional attorneys and one additional clerical 
position, at a cost of about $54,000 in fiscal year 1980. Based on CBO 
projections of Federal payraises, this cost is estimated to increase to 
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$DO,OUO in fiscal year 1981, $98,000 in fiscal year 1982, $106,000 in fiscal 
year ID83, and $114,000 in fiscal year 1984. 

Should the committee so desire, we would be pleased to provide fur
ther details on this esthnate. 

Sincerely, 
ROBER'!' D. REISCHA'O"ER, 

(For Alice M. Rivlin, Director). 

[EXHIBIT DJ 

A BRIEI~ DESCRIPTION OF AND VO'l'ES' FOR Al\rENDl\fENTS WIUOI-I FAILED IN 
THE l!"ULL COl\fl\IITTEE 

1. An amendment to require the joining of all cases pending in Fed
cral court 01' ".vhich may at some future date be filed in Federal court 
against the institution(s) which are the subject of suit by the Justice 
Department to the Justice Department suit. Failed 11 to 4. 

2. An amendment to require the court to order only such relief as is 
indicated in the Attorney General's certification at the time of the 
filing of a motion. Failed 9 to 6. 

3. An amendment to require that compliance actions be filed by 
appropriate agencies before any action is commenced or intervention 
is sought, and to requires that such compHance actions be exhausted 
unless the Attorney General certifies that exhaustion would be inap
propriate. Failed 11 to 4. 

4. An amendment enjoining' the Attorney General from Etling any 
actions which would challenge the validity of any State law or State 
court decision relating to the procedures or the standards for confine
ment in an institution. Failed 11 to 4. 

5. An amendment which would require the Attorney General to list 
in the certification all violations of Federal statutes Or regulations 
pursuant to which the institution receives Federal funds whether or 
not such violations relate to the reasons for bringing snit and which 
would require certain other information in such certification. Failed 
11 to 4. 

6. An amendment to change the certification in intervention to more 
closely conform with all of the requirements for the certification in 
initiation. Failed 11 to 4. 

7. An amendment to delete jails and correctional facilities from the 
coverage of S. 10. Failed 11 to 4. 

8. An amendment to make the certification by the Attorney General 
jurisdictional. Failed 10 to 5. 

9. An amendment to require that information which would be con
tained in the Attorney General's certification be established by "clear 
and convincing evidence" before the filing of a motion. Failed 11 to 4. 

10. An amendment which would require that the certification in 
intervention more closely conform with the certification in initiation 
at the discretion of the court. Failed 11 to 3 with one abstention. 



XV. MINORITY VIEWS OF SENATORS THURMOND, 
LAXALT, COCHRAN AND SIMPSON 

We strongly oppose this bill. S. 10 would grant the Attorney Gen
eral the standinO' to initiate suits on behalf of persons in the state 
institutions. Und'er present law, all persons in these institutions can 
seek judicial relief from unconstitutional conditions in private civil 
actions, and the Attorney General can intervene to assist. In fact, all 
of the decisions, cited by the supporters of this bill as doing much 
to correct institutional conditi,)lls, were initiated without the Justice 
Department. This bill cmates no new rights for institutionalized per
sons, but merely increases the pow'~r of the Justice Department. 

'While there are many reasons to oppose S. 10, our primary opposi
tion is based on three factors: 

1. The basic premises underlying this bill are wrong. 
2. Action by the Justice Department under present law has 

been excessively in.trusive. 
3. The negative impact of S. 10 makes it unacceptable. 

1. THE BASIC PRE~IISES OF THE BILL ARE INCORRECT 

S. 10 is based on two assumptions: (1) that sta.tes are unwilling and 
incapable of protecting their institutionalized citizens and (2) that 
the Attorney General IS in the best position to protect these citizens. 
Both assumptions are incorrect. 

As to the first assumption, the rather bold assertion that State of
ficials are incapable and unwilling 1 is heartily endorsed by the sup
porters of this bilL The committee report on S. io concludes: 

(Reported information documents) the need for active 
Federal involvement which is especially crucial in light of 
the demonstrated inability of State and local governments 
to insure adequate protection of their institutionalized citi
zens.2 

Not only is this statement directly contradicted by various ofilcia18 
who testified to. the grent strides being made by the States in the area, 
of institutionalized treutment,3 but it is a patent example of the arro
gance which has all too often been reflected in the actions of the IT us
tice Department in this area. At a time when most Americans feel 
that the Federal bureaucracy is already too powerful, it is difd.cult to 
believe thftt the Congress would increase the powe,r of one of the 

1 "In sum, state systems frequently are not caplLole of voluntarlly correctlng'vlolntlons 
of Constitutional and statutory rights of Instltutl'mall7.ed people because elthe~ they deny 
thnt there are violations. or. sometimes in addltlrm they lack the resources or tile 1Vm to 
correct violations." (Emphasis added.) Prepared statement of Assistant Attorney General 
Drew Days III, S. 10 henrings at p. 36. 

oS. 10 Committee Report at p. 17. 
3 See S. 10 henrings, testimony of Senator Ill·Kon at p. 238; New Hampshire Attorney 

General Rnth at p. 30P,; Dr. William S. Hall, ·South Carolina CommisSioner of Mentnl 
Health, at p. 317. 

(44) 
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most criticized bureaucracies, the Justice Department, to interfere with 
State efforts in this area. 

The second assumption underlying this bill-that the Attol'lley 
General should serve as the bureaucratic watchdog over State insti
tutions-is also unwarranted. Currently, Federal correctional insti
tutions are under the control of the Attorney General. Yet there are 
problem conditions in these very Federal institutions.4 Before Con
gress grants the Justice Department this new power over State in
stitutions, it would be a good idea to have the Atto1'lley General prove 
that he adequately handles his current responsibilities. 

2. AOTION BY 'l'HE JUS'l'IOE DEPARTl\IEN'l' UNDER PRESENT LAW 
HAS BEEN EXOESSIVELY IN'l'RUSIVE 

While the supporters of S. 10 portray the record of the Justice 
Department action in this area as totally effective, that is neither the 
truth or the full story. Our Committee was in a unique situation dur
ing hearings on this bill. Two of our colleagues, who have experienced 
the Justice Department's approach, testified. Senator Danforth, who 
served as Attorney General for the State of Missouri, and Senator 
Exon, a former Govel'llor of the State of Nebraska, recounted their 
experiences for the Committee. Both Senators were highly critical 
of the tactics and attitude of the Justice Department. In Senator 
Danforth's words, tactics included "deception, circmnvention of (State 
officials) , lack of candor, ludicrous demands for detailed information 
and the threatened dispatch of teams of FBI agents into our 
State .... " 5 

Perhaps the best documented example of unacceptable conduct by 
the Justice Department occurred in the State of South Carolina. As 
background, it is necessary to comment on the tremendous achieve
ments in the area of mental health which have been accomplished by 
South Carolina. For an objective evaluation of South Carolina's com
mitment to its institutionalized citizens, we simply quote from Judge 
Frank Johnson, one of the universally-acknowledged leaders in th~ 
area of the rights of institutionalized persons.o 

This State has taken seriously its Constitutional obliga
tions to the mentally ill. When in the late sixties and early 
seventies the plight of those in our mental institutions was 
brought to the national attention, South Carolina did not 
turn its back, as did so many others. A "new direction" was 
plotted. Bold and innovative programs were developed. A 
financial commitment was made on the part of State govern
ment to insure that these programs could become a reality. 

Today we are assembled to celebrate the fruits of this 
courageous and human eHort-the opening of the G. Werber 
Bryan Psychiatric Hospital. This hospital truly is as Com
missioner Hall has remarked, a brick and mortar definition 
of the principles of Wyatt y. Stiokney. 'With the concern 
which you in South Carolina have demonstrated for the 

4 S. 10 Committee Report nt p. 23. 
G I,etter from then-l\Iissouri Attorney Genernl Dnnforth to then-Attorney Genernl Willinm 

SU.xhe, dnted Jnn. 30, 1075. Exhibit submitte<1 for the recor<1, S. 10 llcnrlngs nt p. 230. 
o Ju<1ge Johnson wus the ju<1ge In Wyatt Y. Stickney nn<1 his nctions in thnt lnn<1mnrk 

('nsc cstnblishe<1 him ns the ju<1lclnllen<1er in preSSing for the rights of the institutionnlize<1 
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problems of the mentally ill, and for the great achievement 
which the G. 1V'erber Bryan Psychiatric Hospital represents, 
I applaud you.7 

Yet despite the forward-looking attitude and commitment of the 
State of South Carolina, the J"ustice Department decided to involve 
itself in South Carolina institutions. The Justice Department did this 
in 1974 by intervening in a suit filed by several patients at the State 
hospital. With full knowledge that the State institution was rep" 
resented by the State Attorney General's office, the Justice Depart· 
ment, without notice to the State Department of Mental Health or 
to the State Attorney General, sent the FBI directly to the State hos
pital with a demand for access to all patient records. 1Vhen the conrt 
was notified of this action, Federal Judge Robert Hemphill stated: 

This action was taken without notice to defendants' at
torneys and this court hastens to oonde1l1!1~ such conduct by 
the Depa?'t'l'lumt of Justioe as ldghly imp1'oper and patently 
unetl~ioal. (Emphasis added.) 8 

However, the story does not end here. For four years, the Justice 
Department subjected the State of South Carolina to tremendous ex
pense, harassment, and intimidation. Including the $56,000 spent just 
to answer the first set of interrogatories from the .Tustice Department, 
the total legal costs of the State exceeded $100,000. 'While these ex
penses were certainly detrimental to the State, the full real costs were 
much more devastating. An exchange between Dr. "William S. Hall and 
SenfLtor Birch Bayh emphasized the real cost of this experience. 

Dr. HALL. . . . During this period of time in which the 
Justice Department was involved in litigation, the morale of 
our employees was at an all-time low. Some key employees 
left, and our recruiting efforts for new and qualified profes
sionals :vere seriously com.promised. It is a very uncomforta
ble feelmg to be under attack of your own Government when 
you are trying to do a job, and to feel the power and pressure 
of the Justice Department and the Federal Bureau of Investi
gation. The fact that an FBI employee knocks on the door of 
one of our employees, that is intimidating. As for the reac
tion of that individual employee is ('oncerned, he considers it 
intimidation. 

Senator BAYH. It is intimidating' to me. It is sort of like 
the IRS. I may be a U.S. Senator, but when the FBI knocks 
on the door, I am concerned. 

Dr. HALL. We are in 100 percent accord with that. Their 
resources and influences are overwhelming.o 

After all of these costs harl been incurred, the case was dismissed. 
The sael commentary is that the patients, not' the .Tustice Department) 
were the real losers. Dr. Hall stated: 

7 These remnrks were deliverec1 in Februnry of 1978 when South Cnrolinn c1edicnted itA 
newest psychlntrlc hospitnl. Quoted in testimony of Dr. Willinm S. Hnll, South Cnrollnn 
Commissioner of JlIentnl Henlth. S. 10 henrings nt p. 321. 

8 Quoted in testimony of Dr. Willinm S. Hnll, S. 10 henrings at p. 319. 
D S. 10 hearings nt p. 320. 
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As a result of these unavoidable demands, the care and 
treatment of patients suffered greatly-I underscore that-
the care and treatment of the patIents suffered greatly.lo 

Unfortunately this type of counterproductive action is still occurring 11 

and in alllikelihoocl will grow under S. 10. 

3. THE NEGATIVE IlIfPAm' OF S. 10 IVLnrEs 1'1' UNACCEl'l'ABLE 

·While we have outlined two major problems with this bill, we have 
several other areas of concern. vVe are concerned that this bill will allow 
the Justice Department, through a system of selective litigation, to 
establish Federal policy for the lllstitutionalized persons in this Coun
try. The need for broad, national policy decisions in this area is ques
tionable, but in any event, this clecision should be left to the elected 
representatives in Uongress, and not the Judiciary. 

In two areas, the language of this bill is misleading. First, while the 
bill purports to allow l!'ederal intervention only where there are iiag
rant conditions existing in State institutions, the Justice Department 
will use this authority to attack State commitment procedures and 
statutes.12 Second, while the Committee has attempted to lutrrowly de
Hne the term "state action" in this bill, in an effort to exempt small, 
basically private health-care institutions, this is no guarantee that these 
institutions ·willremain exempt from scrutiny by the Justice Depart
ment. "State action" :s a iiexlble, growing concept and the Attorney 
General, in policing State institutIons, will use its expanding mean
ing.Is Past actions of the Justice Department in States which have 
made strong commitments to improving institutional conditions, com
bined with an expanding concept of State action, could lead to rami
Hcations far beyond the expectations of any .Member of the Committee. 

'Ve must also comment on the impact of S. 10 on Federalism. The 
shift from cooperation to conflict leads to a glaring objection to this 
lC'gislation, which is the furtllC'r erosion of our Federal system of gov
C'l'llment. "redo not need to repeat arguments madC' many times in 
t!le past that our governmental system operates on a concept of divi
SIOn of powers 'between the National Government and the States. The 
right to control its institutions, especially prisons, is a power logically 
held by each State. Under present law, when constitutional violations 
are asserted, the aggrieved party can present his case to the courts. 
This bill would permit the Justice Department to seek its own cases 
and initiate suit without a complaining party. In fact, under S. 10, the 
solC' basis for a Justice DC'parbnent snit could be a complaint from 
withhl the Justice DepartmC'nt. In effect, all StatC' institutions for 
care. or confhlC'ment would bC' policed by thC' Justice Department. 

ThC' confrontations which will occur from this Federal intrusion 
into StatC' affairs will not creatC' an atmospherc conducive to providing 
fnnds for services neC'c1ec1 by institutionalized persons. Face to face 
encounters in a court of law will neither serve to increase the sC'nsi-

'0 ~'~stlmonr of Dr. William S. Hllll, S. 10 'hearings at p. 310. , 
11 Spe testimony of New Hampsl!ire Attorney General Rath, S. 10 hearings beginning on 

11. 270. 
10 Testimony of: Assistant Attorney General Drew Days III, S. 10 hearings on p. 10. 
13 Testimony of Assistant Attorney General Drew Days III, S. 10 hearings at p. 22. 
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tivity of State officials, nor will those encounters foster better Federal
~tate relationships. On the contrary, this legislation may encourage 
reluctant State officials to refrain from llmldng the hard 'decisions on 
questions of funding for institutions, passing that responsibility to the 
Department of Justice and ultimately to a Federal district court 
judge.H Similarly, voter attitudes pn bond issues for institutions will 
be adversely affected by this legislation. 'Without public support there 
will be no constituency for improvement, which in the long run should 
be our objective. The intrustion into State matters authorized by this 
bill constitutes a serious attack on the principle of Federalism which 
is a cornerstone of our system of government. 

In summary, this bill affords no new rights to our institutionalized 
citizens. Instead, it increases the power of a Federal buren,uemcy whose 
attitude and efforts will probably be counterproductive to the interests 
of sueh citizens. That is all S. 10 does. If we really want to help these 
citizens we should encourage more cooperation anc1less conflict between 
Stnte and Federal officials. S. 10 is not the way to achieve that needed 
cooperation. 

STROl\I TnURMoND. 
PAUL LAXAL1'. 
THAD COOHRAN. 
ALAN K. SIlI-IPSON. 

ApPENDIX-SOl\Il~ OF THE LE1'TERS TO SENA'l'OR S'l'RO:i\[ TUURnIOND FROM 
STATE OFFICIALS EXPRESSING OPPOSITION TO S. 10 

Re S. 10. 
Hon. STROl! THURMOND, 
Russell Senate Offioe Building, 
Washington, D.d: 

STATE OF ARKANSAS, 
OFFIOE OF THE GOVERNOR, 

Little Rook, 1lfay 31, 1979. 

DEAR SENATOR THURMOND: This Office has reviewed the referenced 
bill and agrees with your observation that it may well strain federal
state relationships in the absence of any federal funding to permit 
states to comply with eqnitable affirmative relief ordered by federal 
courts. In addition, since individual plaintiffs may bring actions under 
present law imposing a lesser burden of proof, the need for this legis
lation is dubious. 

Thank you for giving this Office the opportunity to review and 
comment upon this measure. 

Yours truly, 
FRANK B. NEWELL, 

Administrative Assistant. 

H Scc testimony of John Murphy, California Attorney Gcncral's office, S. 10 hearings nt 
p. 287. 
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WASHINGTON OFFIOE, 
STATE OF CONNEOTICUT, 

Washington, D.O., Ootobe1' 3, 1919. 
Hon. STROlVI TnURl\WND, 
Russell Senate Of/loe Building, 
Washington, D .(}; . 

DEAR SENATOR THURMOND: I am writing concerning S. 10 which 
proposes to authorize the Attorney General to institute legal action on 
behalf of institutionalized persons in cases where such persons are 
purportedly deprived to rights, privileges or immunities provided by 
the Constitution or Laws of the United States. 

It is important to note that the Justice Department already has ade
quate authority to act in those cases where it is deemed necessary, 
and that existing controls and regulations administered by other Fed
eral agencies, vis a vis the Developmental Disabilities Act, Medicaid 
and Medicare regulations, Education of all Handicapped Children's 
Act (94-194) provide sufficient protection for residents of state-run 
institutions. 

Furthermore, Connecticut, through its protective services, and 
advocacy laws, and other statutes protecting the handicapped already 
has sufficient authority to protect the rights of the institutionalized and 
it is currently exercising it, as evidenced by recent federal court action 
initiated by' Connecticut's Office of Protection and Advocacy of the 
Handicapped and Developmentally Disabled Persons in a case concern
ing the care of mentally retarded persons within this State. 

Should the bill be approved by the Committee, I would urge you to 
consider these existing remedies prior to making a decision on the bill. 

With best wishes, 
Cordially, 

ELLA GRASSO, 
GovemO'l'. 

DEPARTl\IENT OF LEGAL AFFAIRS, 
OFFICE OF THE ATTOllNEY GENERAL, 

Tallahassee, Fla., May 14, 1919. 
Re S. 10 (H.R. 10 in the House of Representatives). 
HON. STROl\I THURMOND, 
U.S. Senate, 
Washington, D.O. 

DEAR SENATOR THURl\WND: Thank you very much for your letter of 
~fay 1, 1979, regarding S. 10 (H.R. 10 in the House of Representa
dves), which would permit the United States Attorney General to 
bring suit directly against state prisons and mental institutions to 
assert violation of federal constitutional rights. 

I share your concern for this legislation and am strongly opposed 
to this proposal. I have previously contacted Florida's senators and 
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governor on this matter and urged t.heir opposition to this bill. ]'01' 
your information, I am enclosing my correspondence to Senator Chiles. 

Should you need additional assistance or information, please feel 
free to call on me. 

Sincerely, 

Hon. STROM THURMOND, 
U.S. Senate, 
Wa8hington, D.O. 

JIM SMITH, 
A ttorney General. 

OFFICE OF THE GOVERNOR, 
Atlanta, Ga., June 14,1979. 

DEAR SENATOR THURMOND: Thank you for your recent letter sharing 
with me your concerns regarding S. 10, which addresses the rights of 
ll1stitutionalized persons. It is my understanding that a similar bill 
has already passed the House. 

I am in agreement that the mentally disabled must be assisted in ob
taining legal services, and I am confident that Georgia's current stat
utes make adequate provision to provide these services. In 1977, I ap
pointed a committee to rewrite our statutes ;.:egarding rights of the 
mentally ill, mentally retarded, alcoholics and drug abusers who may 
need involuntary commitment and treatment in order to protect them
sE1lves as well as others. This committee included attorney advocates 
for the mentally ill and mentally retarded, citizen inter.est groups, 
members of the General Assembly and others. The resultmg amend
ments were enacted in 1978 and received additional "fine tuning" in 
t,he 1979 session of the Georgia General Assembly. . 

In regard to state correctional facilities, I am strongly opposed to 
giving the United States Department of Justice opportunities for di
rect intervention into the state correctional system without a formal 
process addressing specific complaints, and I am opposed to federally 
established minimum standards for state correctional facilities with
out input from the states and without benefit or state legislative action. 

A national policy to define and protect the constitutional ri~hts or 
inmates of state and local institutions should only be established in 
formal consultation with state government. 

With kindest regards, I am 
Sincerely, 

GEORGE BUSBEE, 

STATE OF HAWAll, 
DEPARTMENT OF THE ATTORNEY GENERAL, 

Hon. STRo~r THURMOND, 
U.S. Senate, 
Wa8hingt01~, D.O. 

H O'Tl()lul~t, H a/Waii, May 18, 19'79. 

DEAR SENATOR THURl\IOND: This letter is to acknowledge receipt or 
your letter of May 1, 1979 relating to bill S. 10 which grants standing 
ror the United S'tates Attorney General to initiate suits against the 
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states on behalf of institutionalized persons. I appreciate your forward
ing me your informative comments on the bill. 

After an initial review of S. 10, I agree with you that the individual 
states should have the authority to regulate the operation of its institu
tions with minimum federal infringement. The State of Hawaii is 
capable of effectively operating its own institutions. It appears that 
allowing the United States Attorney General to initiate suits against 
state institutions may not be the appropriate means of remedying prob
lems that exist in such institutions. Furthermore., there are presently 
sufficient avenues of relief for an institutionalized person who has any 
complaints, including filing suit in federal court under 42 USC 1983. 

I will keep in mind your comments on S. 10 when I consult with 
Governor George R. Ariyoshi on this matter. Again, thank you for your 
sincere efforts in providing me information on this matter. 

Very truly yours, 
"WAYNE MINAl\U, 

Attor'ney General. 

Senator S'I.'ROl\I THURl\IOND, 
OOrrlllnittee on the Judioiary, 

STATE OF IDAHO, 
OFFICE OF THE A'ITORNEY GENERAL, 

Boi8e, May 24, 1979. 

V.S. Senate, Washington, D.O. 
DEAR SENATOU rrHURUOND: Thank you for your correspondence con

cerning Senate Bill 10, sponsored by Senator Birch Bayh of Indiana. 
This office has already corresponded with the National Association of 
Attorneys General, indicating our opposition to the bill. However, we 
feel obliged to personally advIse your office that we are in opposition to 
Senate Bill 10. 

A copy of your corrl'spondence with its enclosure, has been for
warded on to the Idaho Governor's Office. 

Very truly yours, 

Hon. STROl\I THURl\IOND, 
R1l88ell8enate Offioe Building, 
Washington, J),(l. 

MICHAEL B. KENNEDY, 
Deputy Attomey General, 

Ohief, 01'irninal JU8tioe Divi8ion. 

OFFICE OF TIlE GOVERNOR, 
Indianapolis, Ind., ill ay9292, 1.9'79. 

DI~AR SENATOH TUURl\WND: Having reviewl'd S. 10, it is my opinion 
that the bill wonld permit unnecessary federal control over institu
tional carl' at the state level. 'While it may be true that 10 or 15 years 
ago, many states were not meeting their obligations to those confined 
in statc institutions, fortunately, that is no longer true. 

In the past sl'veral years, Indiana, like many othcr states, has moved 
affil'matively in this al'l'a. Examination of Indiana's mental and cor
rl'ctional institutions would show that significant progress has been 
made in the provision of care and protl'ction to inmates, as well as in 
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respect for human ~·ights. Wher.e ~~~ian.a and o~he~' st~tes have fallen 
short in meeting their responsIbIhtIes In the InstItutIOnal area, ad
vocacy organizations for the various persons confined have shown they 
calt be very effective in their use of.the judicia~ ~ystem.. . . 

In view of the states' progress 111 the prOVISIon of InstItutIOnal care 
and judicial remedies which assure ~dditiona~ pr<?gress, S. 10 would 
be an unnecessary layer of federal mterventIOn 111 an area already 
baing handled effectively at the state level. 

Kindest personall'egards, 

Hon. S~Ol\{ THURMOND, 
U.s. Senate, 
lV ashington, D.O. 

OTIS R. BOWEN, 
Govern07'. 

WILLIAl\{ J. SCOTT, 
ATTORNEY GENERAL, 

STA'l'E OF Ir.LINOIS, 
Ohioago, Septe'mbe?' ~6, 19'79. 

DEAR SENATOR TRURl\[OND: I am responding to your letter of Sep
tember 14, 1979 to William J. Scott, Attorney General of the State of 
Illinois. Mr. Scott recently underwent coronary bypass surgery or he 
would have answered your letter personally. He sends his regrets and 
has asked me to respond for him. 

I agree with your conclusion that S. 10 would give the United States 
Department of Justice too much oversight authority with respect tCl 
the operations of state institutions. Section 1 of the Act gives the At
torney General of the United States almost unlimited discretion to 
decide when to inject the United States government into the opera
tions of State facilities. That is not to say that some involvement at 
some time might not be required because there are instances where the 
rights, privileges, and immunities secured by the Constitution are 
being violated, but the Bill as it now stands would give the Attorney 
General of the United States the independent discretion to make that 
type of finding. Further, Section 2 of the Act gives the Attorney 
General of the United States the authority to virtually mandate and 
require sovereign states to do those actions ,vhich the Attorney General 
of the United States, in his opinion, feels are required when 'they may 
not actually be required. . 
. It is difficult. for state and local governments to operate institutions 
III a manner which best serves not only the residents of its institutions 
but also the taxpayers who are requiI:ed to support those institutions. 
Adding yet another fedl'ral bureaucratic taskmaster is not the answer 
and unless S. 10 is modified it would seem to be a poor Bill in its 
current postl1l'e. 

Again, Mr. Scott had desired to answer your inquiry personally but 
that 'yas impossible and if there is anytliing more that can be done 
by Hus office please contact me at the above address or call me at 
(312) 793-3117. 

Very truly yours, 
FRANK M. GRIm ARD, 

Ewecutive Assistant. 
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STATE OF KANSAS, 
OFFICE OF THE ATl'ORNEY GENERAL, 

Topeka, May 9, 1979. 

DEAR SENATOR THUlThIOND: Thank you for your letter of May 1, 
1979, concerning S. 10. At this point I am opposed to passage of such 
legislation as it appears to pose another bureaucratic problem where 
there are already legal remedies available. I know of no instance when 
the Office of Attorney General of Kansas was unwilling to cooperate 
in fulfilling the duty of caring for the mentally ill. Until a need is 
shown in this state I cannot support S. 10. 

Very truly yours, 

Hon. STROM THUlUIOND, 
U.S. Senate, 
TVashin,qton, D.O. 

ROBERT T. STEPHAN, 
Attorney General of Kansas. 

STATE OF LOUISIANA, 
EXECUTIVE DEPARTMENT, 

Baton Rouge, M ay ~5, 1979. 

DEAR SENATOR THUlThIOND: Thank you for your letter of May 1, 
1979, informing me of S. 10 which would allow tho United States Jus
tice Department to initiate suits against the states on behalf of insti
tutionalized persons. As you have noted, this bill raises many questions 
concerning federal interference in state affairs and promotes conflict 
rather than cooper'ation. 

I will be contacting the Louisiana Congressional Delegation con, 
cerning this legislation and have shared your letter with other state 
officials. I appreciate your calling this matterto my attention. 

Sincerely, 
EDWIN EDWARDS. 

STATE OF MAINE, 
DEPARTnrENT OF THE ATTORNEY GENERAL, 

Hon. STROM THURMOND, 
U.s. Senate, 
Washington, D.O. 

Augu,sta, Maine, June 15, 1979. 

DEAR SENATOR THURlVIOND: This is in response to your let: "1' ot 
May 1, 1979, expressing concern over S. 10, a bill to authorize the Jus
tice Department to bring a civil action to enforce the rights of persons 
residing in state institutions and prisons. My office has followed the 
course of S. 10 and its comp'anion H.R. 10 and shares your concern 
with the possible impact of this legislation on the operation of state 
government. 

In 1975 a class action was filed against the State of Maine on behalf 
of persons residing at Pineland Center, Maine's institution for the 
mentally retarded. The class as certified by the U.S. District Court in-

-1 
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cluded not only current and future residents of Pineland, but also 
residents who had been released from Pineland Center years ago. The 
suit was brought initially by Pine Tree Legal Assistance, Inc., of Port
land, Maine, but control of .the suit was quickly taken over by the 
Mental Health Law Projeet, Washington, D.C. 

The dnal nature of the certified class and dual representation of the 
class made defense of that suit very difficult. The suit was settled by 
consent in July 1978, but only after two years of negotiation, and at 
a cost of sevel'al million dollars, including $90,000 in attorney's fees. 
The negotiations were so protracted and so costly because of dual rep
resentation. Pine Tree Legal Assistance and the Mental Health Law 
Project frequently disagreed on the goals of the lawsuit and on the 
terms on which the goals could be achieved. 

The State of Maine is sensitive to the needs and rights of persons 
residing in her institutions and prisons. This office believes, however, 
that persons in institutions and prisons are adequately represented at 
this time. In fact, Maine's experience as related above suggests the 
interjection of the .Justice Department in institutional litigation may 
significantly impede the resolution of the issues raised in such litiga
tion by inserting yet another party with a pot.entially different point 
of view. That will only aggravate the rather ironic predicament con
fronting the states, which compels them to expend money to meet liti
gation costs when that money might otherwise be used to remedy 
problems in state institutions and prisons. 

Thank you for your personal invitation ta comment on S. 10 and 
please be assured of Maine's support for your position. 

Very truly yours, 

Hon. STRo~r THURMOND, 
U.S. Senate, 
Washington, D.O. 

RICHARD S. COHEN, 
.Att01'nell General. 

STATE OF lVIrOI-IIGAN, 
OFFICE OF THE GOVERNOR, 

Lansing, Jul1l23, 19'79. 

DEAR SENATOR THURl\IOND: Thank you for your letter expressing 
concern regarding the possible enactment of S. 10. I agree with you 
t.hat we should move toward increasing state-federal cooperation 
rather than establishing mechanisms that will result in adversary 
confrontations. 

Michigan joins the National Association of Mental Health Program 
Directors in'the position that there is no need for S. 10 and that such 
legi<;lation will place furthe,r burdens on state legal activities, overload 
already heavy court calendars, and duplicate ongoing legal remedies. 

The State of Michigan has established an extensive network of re
cipient rights offices at all state hospitals and centers for the develop
mentally disabled for the purpose of ensuring and protecting the rights 
of recipients of mental health services. 

In addition, a specific protection and advocacy system outside the 
Department of Mental Health has been established for the develop
mentally disabled ;vith leg~l. expertise available, free of charge, to all 
developmentally dIsabled CItizens. 
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r assure you there are sufficient numbers of qualified legal experts 
available within the state to pursue appropriate legal redress for 
violations of rights of recipients of mental health services and further 
involvement by the .Justice Department would be redundant. 

Legal intrusion by the U.S. Department of Justice will polarize 
~gencies and reduce state and federal agency cooperation compound
mg the problem of creating better interagency relationships and pro
moting cooperation. 

'Warm personal regards. 
Sincerely, 

I-Ion. STROll! THumIOND, 
U.S. Senate, 
TV ashington, D .IJ. 

WILLIAM: G. MILLIKEN, 
Govem01'. 

THE OAPITOL, 
J aokson, jJfiss., J1.tne 19, 1979. 

DEAR SENATOR THUlUlIOND: Thank you for your recent letter con
cerning S. 10. 

r have studied this bill carefully and believe this area of State and 
local concern may best be regulated through State legislation along 
with the regulations and standards adopted by the various agencies 
within a State. 

The passage of this bill would infringe upon a States rights of self 
government. The ability of the State to govern its internal affairs 
should not be carved away any further than has been done in the past. 
We are willin~ to work with federal agencies in this area, however, the 
enactment of i). 10 would surely create friction and confrontations be
tween States and federal agencies at a time when cooperation is most 
needed. 

Again, thank you for writing and if r may be of any further assist· 
ance, please do not hesitate to contact me. 

With kindest personal regards and best wishes, ram 
Sincerely your friend, 

Hon. STROll! THURlIIOND, 
U.s. Senate, 
Washington, D.O. 

CLIFF FINOH, Govemor. 

A'l'TORNEY GENERAL OF MISSOURI, 
Jefferson Oity, jJf ay ~1, 1979. 

DEAR SENATOR THURlIIOND: Thank you for your letter regarding the 
institutions legislation proposed by Senator Birch Bayh. r am deeply 
alarmed about this incursion of the federal government into the inter
nal administration of state institutions. 

r appeared before a House Committee last year regarding this mat
ter and stated my clear objection to this unwarranted infringement of 
the U.S. Department of .Tustice. 

It should be noted that these matters are all being litigated very fre
quently in the federal courts and there is no need to have the Justice 
Department bring additional suits. 
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I am currently derending a significant number of suits relating to 
the conditions in virtually every lllstitution in my state that have oeen 
brought by legal aid societies, private parties and others. Additional 
rundmg for the Justice Department would be a senseless duplication 
of federal involvement in an area which is already made diilicult by 
the costly litigation which impairs the ability of the states to correct 
problems which do exist. 

Thank you for your concern and your support in this matter. 
Most sincerely, 

Re:S.10. 
Hon. STROll! THURlI10ND, 
U.S. Senate, 
Washington, D.O. 

J'OHN ASHCROFT, 
A ttorney General. 

DEPARTlIIENT OF JUSTICE, 
STATE OF NEBRASKA, 

Linooln, N eo?'., May 24, 1979. 

DEAR SENATOR THURlIIOND: ",Ve received your letter and materials 
concerning S. 10 and appreciate your interest in this matter. 

This office has presented oral and written testimony in opposition to 
this bill and its predecessor. IVe have also joined with the Honorable 
Senator Exon or Nebraska in his opposition to this bill. ,Ve have 
learned through a long bitter struggle that litigation is not the answer 
to this problem. 

If we can be of any assistance in further opposition to this or similar 
legislation, please let us know. 

Very truly yours, 

Hon. STRO»I THURuoND, 
U.S. Senate, 
Washington, D.O. 

PAUL L. DOUGLAS, 
AttO'f"lwy General. 

MEL KA:MlIIERLOHR, 
Assistant AttO?vwy General. 

STATE OF NEBRASKA, 
Linoo7Jn, May 24, 1979. 

DEAR SENATOR TnumroND: Thank you ror your letter and inrorma
tion regarding S. 10. 

As you may know, the State or Nebraska is currently involved in 
litigation concerning a State institution ror the mentally retarded. 
The Department or Justice has intervened in the lawsuit. Arter their 
intervention, the case changed rrom one involving patient rights to 
one challenging the philosophy behind the structure or the state 
institutions. 

Although I do not reel it would be appropriate to comment on 
the specifics or the case, the case has made me aware or problems 
which enactment or legislation such as S. 10 could cause. Such legisla
tion tends to disrupt cooperation between levels or government and 
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delays solutions to the problems. I oppose S. 10 and heartily support 
your efforts to defeat it. 

With kind regards, 
Sincerely, 

CHARLES THONE, 
(}over'1wl'. 

STATE OF NEVADA, 

Hon. S'l'Ro:r.r THURMOND, 
Russell Senate Office Building, 
Washington, D.O. 

OFFICE OF THE A1'TORNEY GENERAL, 
OaTson Oity, Octooe'i' 30, 1919. 

DEAR SENATOR TI:IUR:r.IOND. I agree with your position on S-10 
and support efforts made to defeat the bill. 

The initiation of court action by the United States Department of 
Justice against the states is not an expeditious or appropriate method 
to assure the rights of persons confined to mental institutions, nurs
ing homes, prisons and facilities for juveniles and the handicapped. 

The State of Nevada can provide quality services to its citizens 
without the necessity for Department of Justice intervention. Such 
judicial intervention will divert time, money and energy to legaJ 
defense. State resources can better be used to provide direct care to 
institutionalized persons. 

Thank you for" your concern regarding S-10. I will forward copies 
of this letter to Nevada Senators Howard Cannon and Paul Laxalt 
and Congressman James Santini. 

Sincerely, 

Hon. STRo:r.r TI:IURl'oWND, 
U.s. Senate, 
Washington, D.O. 

RICI:IARD H. BRYAN, 
it ttomey (}eneml. 

THE STATE OF NEW HAl\IPSIDRE, 
THE A'ITORNEY GENERAL, 

Oonconl, N.H., llfay 9, 19"1.9. 

DEAR SENATOR TI:IURl\IOND: Thank you for your letter of May 1, 
1979 concerning legislation now pending in Congress which would 
allow the United States to sue states over conditions in state institu
tions and/or to intervene in pending suits concerning institutional 
issues. 

My office has recently been made painfully aware of many of the 
problems that may be raised by intervention by the United States. 
1-\. suit involving the state institution for the retarded is now pending 
in the United States District Court for the District of New Hampshire, 
and the Justice Department has moved, and been allowed, to inter-
vene in that case. . 

On March 28, 1979, I testified against S. 10 before the Subcommittee 
on the Constitution of the Senate Judiciary Committee concerning 
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our involvement in this case. Although I am certain you have already 
received one, I am enclosing a copy of my testimony. 

My office certainly opposes the legislation in its current form. Please 
letme know if there is anything I can do to assist you in your op
position to this bill. 

Sincerely yours, 

Hon. STROM THlffiMOND, 
U.S. Senate, 
Washington, D.O. 

THOll!AS D. RATH, 
Attorvney General. 

STATE OF Nmv ~IEXICO, 
OFFICE OF THE GOVERNOR, 

SantaFe,May~.5, 197.9. 

DEAR SENATOR THURMOND: I agree that S. 10 constitutes Ull er
roneous approach to securing the rights of persons residing in state 
institutions. ~ 

We, in New Mexico, have made tremendous strides in the last few 
years in insuring that the rights of our institutionalized citizens are 
protected. Advocacy groups have established a viable rapport with 
the Attorney General's office, with other state agencies, and with the 
judicial sysfem to react quickly when any shortcomings in our insti.
tutions are identified. Legal representation is also readily availabh 
in any type of commitment to our state facilities. Our State has at least 
as well-defined an understanding of the needs of its institutionalized 
citizens as does 1Vashington and our officials are more interested than 
would be 1iVashington lawyers in meeting the needs of these citizens. 

Oooperation between the States and 1iVashington is bound to have 
demonstrably better results than the confrontation approach which 
S. 10 would seem to foster. 

A copy of this letter is being sent to New Mexico Attorney Genera], 
Jeff Bingaman, for his consideration and review. 
If I can be of further assistance, please let be know. 

Sincerely, 

Re: Senate Bill 10. 
Hon. STROll! THURMOND, 
United States Senate, 
TVasM,ngton, D.O. 

BRUCE KING, 
GoVe1''IW1'. 

STATE OF NORTH OAROI"INA, 
DEPARTlIIENT OF JUSTICE, 

Raleig h, May 14, 1979. 

DEAR SENATOR TIIURlIIOND: Last year one of the attorneys in my 
office researched Senate Bill 1393 which as amended is exactly the 
same as Senate Bill 10 which was reintroduced by Senator BaYh. It 
is my opinion that Senate Bill 10 is an unwarranted intruRion into the 
affairs of the states and was written in the belief that states are in
capable of 01' unconcerned with providing propel' care for institn-
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tionalized persons in their custody. I think this is a bl~taI?-t a:ffron~ ~ 
the dignity of the states and directly contrary to the prmciples of ~ed
eralislll, which is a part of the foundation principles of federalIsm, 
which is a part of the foundation of our constitutional form of govern
ment. 

I should think the United States Attorney General would be busy 
enough in assuring that the constitutional rights of p~r.sons in feder~l 
custody are not violated and does not need the addltlOnal responSI
bility of overseeing the fifty states. Moreover, in a time when the citi
zens are demanding a reduction in the size of the bureaucracy, this 
bill runs counter to the wishes of the taxpayer. 

I am enclosing a copy of a letter to ~enator Morgan on Senate Bill 
1393. This letter was written at my direction and 1 fully concur with 
its contents. I am also enclosing a copy of my remarks to the Senate 
Committee on the Judiciary on the "Civil Rights Improvement Act," 
which I understand either will be or has already been reintroduced. 
The comments I made on that bill are in many respects equally ap
plicable to S. 10. 

Thank you for giving me this opportunity to comment on this bill. 
If I can be of further assistance to you in this or any other matter, 
please do not hesitate to call upon me. 

With highest regards, I remain 
Yours truly, 

I-lOll. SnW:l\I THURl'tIOND, 
Russell Office Building, 
Washington, D.O. 

RUFUS L. EOMIS',rEN, 
Attorney General of North Oarolina. 

STA'.rE OF NORTH DAKOTA, 
Bismarclc, N. Dak., September ~1, 1979. 

DEAR SENATOR THURl'tIOND: This is in response to your letter of Sep
tember 14, 1979, in which you alert me to the provisions of S. 10, a 
Senate bill now pending before the full Judiciary Committee. 

As you noted, this bill would interject the United States Department 
of .J ustice as an overseer in the operation of state institutions for the 
mentally ill, retarded or elderly and in the operation of state prisons, 
including local jails. 

The bill sets forth a procedure by which the United States Attorney 
General may institute civil actions on behalf of persons residing .ill 
state institutions, seeking equitable relief when institutionalized per
sons are allegedly deprived of constitutionally secured rights and the 
alleged deprivation is pursuant to a pattern or practice of resistance to 
the full enjoyment of constitutionally protected rights. Such a pro
cedure is an unnecessary and unwarranted extension of federal in
volvelllent in the administration of state institutions. 

Current federal law authorizes civil actions for redress of depriva
tion of constitutionally protected rights under color of state law, and 
awards of attorneys fees to successful litigants. Current federal law 
also authorizes criminal prosecution in certain cases of deprivation 
of constitutionally protected rights under color of state law. 
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I am especially concerned about Subsections 2 (1) and (2) of the 
bill which requires that upon commencing an action, the United States 
Attorney General must certify that the governor and the state attorney 
general of a state have been notified 15y the United States Attorney 
General or his designee of the meaSUl'es which he believes may remedy 
the uJleged conditions which deprive rights, privileges ot' immunities 
secUl'ed or protected by the Constitution or laws of the United States; 
and that the governor and state attol'lley general have been made aware 
of federal financial or technical assistance available to assist in the 
correction of such conditions. Apparently if a state, for whatever 
reason, fails to seek all available federal assistance for state institu
tions, that state is subject to a lawsuit. The judgment of the Justice 
Department will thus be imposed on the qualified sp2cialists who are 
administrators of state institutions. 

S. 10 would not provide any greater protection to institutionalized 
persons than what is currently available. It would simply create an
other level of federal bureaucracy not nearly as sensitive to the rights 
of North Dakota citizens who are institutionalized nor as we11-
equipped to protect those rights as those agencies, officials and individ
uals now working institutionalized persons. 

North Dakota legislators and state officials are acutely aware of their 
responsibilities to institutionalized persons. The North Dakota Legis
lature has enacted jail standards legIslation which directs the Attorney 
General to promulgate jail rules and regulations and to enforce those 
rules and regulations. A legislative interim committee is developing a 
corrections masterplan and another is studying the special needs of 
North Dakota's institutions for the mentally retarded. There is no 
necessity of federal supervision of such efforts. 

I oppose S. 10 for all the above reasons. 
Sincerely, 

Hon. S'l'ROl\[ THURMOND, 
Russell Sernate Offioe Building, 
Washington, D-tJ. 

ALLEN 1. OLSON, 
11 ttorney GenemZ. 

OFFICE OF '.rnE GOVERNOR, 
Salem 01'eg., J~tne 4, 1979. 

DEAR SENATOR THURlVIOND: I agree with your opposition to S. 10 
relating to the constitutional rights of persons in public institutions. 

Oourt action initiated by the United States Department of ,Justice 
is not an effective or appropriate way to assure that citizens in public 
institutions receive proper care and treatment. There are not sufficient 
deficiencies in the institutions to warrant intrusion of the Federal 
Government in an adversarial role into the state's management of its 
facilities. 

Thank you for bringing this bill to my attention. I will let the, Ore
gon Oongressional Delegation know that I see no need for S. 10 or H. R. 
10, and I will urge them to oppose enactment of this legislation. 

Sincerely, 
VIOTOR ATI1.'"En, 

GoveT1W1'. 
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[~'bls Is copy of orlglnnl telegrnru sent to Senntor Birch Bnyh, Wnshlngton, D.C.] 

COLUMBIA, S.C., April 4, 1979. 
DEAR MR. CHAm1YIAN: I have concluded a review of bill S. 10 pend

ing before your subcommittee, which would authorize the U.S. At
tomey General to institute or intervene in actions alleging depriva
tion of constitutional rights of institutionalized persons. We have a 
functionally effective ombudsman system in the State of South Caro
lina, independent State advocacy umts, and constantly seek to upgrade 
facilities and conditions in State institutions. The answer to all prob
lems is not always found in the courts. I strongly urge you and your 
subcommittee to consider more desirable alternatives to achieving 
necessary protections for citizens who are institutionalized. I consider 
S. 10 both unnecessary and undesirable. 

RICHARD vV. RILEY, 
Governo'J', 

State of South Oarolina. 

Re S.10. 

THE STATE OF SOUTH CAROLINA, 
ATl'ORNEY GENERAL, 

Ooliumbia, Ma1'oh ~6, 1979. 

Hon. BmoH BAYH, 
Ohairman, Senate Judioiary Suboommittee on the Oonstitution, Di1'l(,

sen Senate Offioe Building, Washington, D.O. 
DEAR ~.fu. CHAIRl\IAN: This Office has experienced the conduct of 

litigation by the U.S. Department of Justice from 1972 until 1978 
in the case of Alew{JJlU],er v. Hall, Civil Action No. 72-209. This was a 
suit alleging the unconstitutionnlity of the South Carolina Mental 
Health commitment laws and also raised issues as to adequacy of treat
ment for those patients residing at South Carolina State Hospital. 
The purpose of this letter is to inform you of our opposition to the 
enactment of S. 10 and H.R. 10 based upon the experiences of this 
Office in defending Alervande1' v. JJ all. I recommend that this Subcom
mittee pay great heed to the April 4, 1978, letter of the National 
Association of Attorneys General, a position with which this Office 
wholeheartedly concurs. 

'1.'11e South Carolina experience in the defense of AlervC1Jl1de1' v. Hall 
proved to be extremely costly and time consuming, both for attol'lleys 
in this Office and for individuals illvloved in the treatment of the men
tally ill at South Carolina State Hospital. This suit was Ultimately 
dismissed but only after four years of litigation with the Department 
of Justice. 

I feel compelled to add one further alternative to that mentioned 
by the National Association of Attorneys General in its letter of April 
4, 1978. There presently exists in the Department of Health, Educa
tion and vYelfare extensive regulations governing the appropriate 
care of individuals in State mental institutions in order for those in
stitutions to receive Medicare and Medicaid funds. A goal of improv
ing the conditions of the mentally ill can be much better served through 
enforcement of existing reg1l1n.tions by HEW personnel trained in the 
field rather than through the adversary approach of pitting federal 
lawyers against state lawyers. 



62 

I sillcerely hope that this Subcommittee can achieve its goal of the 
protection of citizens who are less able to protect their own rights 
without authorizing the indiscriminate initiation of litigation by the 
Department of Justice. I use the word "indiscriminate" advisedly be
cause, throughout the conduct of this litigation in South Oarolina, the 
Justice Department repeatedly refused to advise this Office or the 
Court of the standards that were allegedly not being provided to 
the citizens of this State. Furthermore, the Justice Department refused 
to acknowledge the existence of detailed standards of adequate treat
ment set forth in HE1¥ regulations with which all South Oarolina 
State Institutions comply. 

Thank you very much for your consideration and interest in this 
matter. 

Very truly yours, 

Hon. STROl\I TIIUroIOND, 
U.S. Senate, 
Washington, D.O. 

DANIEL R. McLEOD, 
A ttomey (}ene1'al. 

STATE OF SOUTH DAK.OTA, 
OFFICE OF ATl'ORNEY GENERAL, 

Pierre, 8. Dak., jJf ay 18, 19'79. 

DEAR SENATOR TnuroIOND : I will be succinct. I am opposed to Senate 
Bill 10 and hope that it will die in Senate committee. I have informed 
our senior Senator McGovern of my opposition and have informed, as 
you requested, the Governor and cel:tain legislators. 

You might inform the sponsors of the bill for me that we presently 
have a board of charities and corrections, a legislature, a governer, a 
warden, superintendents of various remedial schools, and a host of 
other people trying to do the very best they can for our institutional~ 
ized citizens. I would hope that the committee would remember that 
those people institutionalized are the sons and daughters, mothers and 
fathers of peo~)le who live in our state and vote for the people respon
sible for these ll1stitutions. 

I may point out, Senator Thurmond. with a note of bitter humor, 
that there are many of us who would like to institutionalize some of 
the Justice Department lawyers who fly out from 1¥ashington to solve 
all of our problems and then go back home to fight the Oivil Service 
Reform Bill. It may be good for tourism in our state, but it certainly 
is not good for government. 

Respectfully submitted, 

Hon. STROl\I TIIuroIOND, 
[l.S. Senate, 
lVashington. D.O. 

MARK V. MEIERHENRY, 
Attomey (}enemZ. 

COl\Il\IONWEALTJI OF VmGINIA, 
OFFICE OF THE GOVERNOR, 

Rialwnond, jJf ay '7, 19'79. 

DEAR S'l'ROl\I: Thank you ·fo1' your letter of May 1, and the copy of 
Senate Bill 10. 
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r am enclosing a copy of a letter r have written Virginia's Congres
sional Delegation on this legislation for your information. 

r do appreciate your bringing this to my attention however. 
With all good wishes, ram 

Very truly yours, 

Enclosure. 

Hon. JOSEPH L. FISHER, 
o annon House Offioe Building, 
Washington, D.O. 

JOHN N. DALTON. 

APRIL 19, 197'9. 

DEAR JOE: r have been advised that House Bill 10 concerning the 
rights of the institutionalized has cleared the House Judiciary ()om
Imttee and is tentatively scheduled to be heard on the floor on April 
26, 1979. A similar bill, S. 10, has been introduced in the Senate. 

r continue in my opposition to the bills as being unnecessary and 
redundant. r am concerned that the Attorney General may require a 
large bureaucratic organization to attempt a good faith effort to com
ply with their provisIOns, and such an expensive bureaucracy is un
necessary. I also feel that there is now ample provision to ensure a full 
and fair consideration of. alleged violations of an individual's civil 
rights and that the bills wouldmterpose the Attorney General as some 
sort of official lawyer for those confined. In brief, 1 feel there is an 
a111ple body of case Jaw already existing to resolve disputes in the 
courts, and the scales of justice are not unduly tiJ;>ped in favor of the 
states. Therefore, the system proposed by these bIlls are unnecessary, 
redundant and unduly expensive. I further feel they represent an in
trusion into State perogatives. 

A copy of a position paper setting forth Virginia's position on the 
two bills is attached for your use. 1 hope you seriously consider our 
position. 

With all good wishes, r am 
Very truly yours, 

Hon. STROl\I THURl\WND, 

JOHN N. DALTON. 

OFFICE OF THE A~YroRNEY GENERAL, 
Olym,pia, ·Wash., Ll1ay 9, 19'79. 

U.s. Senate, OO7nmittee on Ar'7ned Se1'Vioes, 
Washington, D.O. 

DEAR SENA'rOR THURl\IOND: Thank you very much for your thought
fllilettel' of May 1, 197'9 on S. 10. I am delighted in your understand
ing of, and opposition to, that proposal. 

Both the National Association of Attorneys General and r, as At
torney General of the State of 'Washington, have opposed the bill and 
its predecessors as an outrageous violation of the basic precepts of 
federalism. Our experience in the State of 'Washington with the De
partment of Justice has been almost entirely negative. It's interfer
ences with the appropriate determination of state policies of the state 
itself are simply too numerous to mention. 



64 

You have already put your finger on the most important objection 
to S. 10: The sepa:t:ation of the enforcement authority of such policies 
as the department may determine to be appropriate from the responsi
bility of coming up with the money to implement them. I hope that you 
09n persuade your colleagues of the justice of your position and I will 
contmue to oppose the proposal with my own congressional delegation. 

Sincerely, 

Re S. 10, H.R. 10. 
Hon. STUOM THURMOND, 
U.S. Senate, 
Washington, D.O. 

SLADE Gou'roN, 
11 ttorney General. 

THE STATE OF WYOMING, 
ATTOUNEY GENEUAL, 

Olwyenne, Wyo., July 13, 19'79. 

DEAU SENATOU 'l'HURMOND: The State of Wyoming, while support. 
ing the objectives of the "Institutions Bill" with regard to fully pro· 
tecting the rights of institutionalized persons, vehemently objects to 
the procedure for correction envisioned by the bill. In line with the 
position announced by the National Association of Attorneys General 
and the National Association of State Mental Health Program Di· 
rectors, we believe that there exist far more reasonable altel'l1atives to 
the litigious solution suggested by this legislation. 

The practical problems which the bill raises are overwhelming. It 
seems possible, for instance, that the Justice Department might prevail 
in litigation against a political subdivision, resulting in an order that 
the subdivision take corrective action far beyond its means to accom
plish. I am advised that Congressman Kastenmeier's amendment to al
low federal financial assistance to the defendant state or subdivision 
failed to pass, indicating that while the federal government is granted 
the right to make the initial determination that an egregious condition 
exists, there is no concommitant duty to lend assistance in any mean
ingful way. 

How the elected representatives of the states can support a bill which 
suggests a procedure which has cost one state $56,000 to answer one 
set of interrogatories, when that same amount would probably have 
corrected the egregious condition, appears to be a sterling example of 
an exercise in counterproductivi~y. 

This is, after all, a nation of states. It seems as though some of our 
congressmen forget that they are elected to represent the people of 
those states, and not to bludgeon them with needless lawsuits. 

I sincerely hope that the United States Congress will recognize the 
pitfalls inherent in this legislation and take proper steps to enact law 
which puts the federal government and the states on the road to a co
operative solution. '1'he disagreements which this state has had with 
the federal government are well known to all. I believe that these dif
fprences are, to a large degrpe, the result of precipitous action taken 
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by our l~wmakers without due regard for the legitimate interests of the 
s('veral states, and the special conditions which exist in each. 

Why not spend the tax dollars of the people of this state to help 
them, rather than to Sue them. 

Sincerely yours, 
JOI-IN D. TROUGI-ITON, 

A.ttorney (}eneTaZ. 



XVI. ADDITIONAL VIEWS OF SENATOR PAUL LAXALT 
ON S. 10 

I agree with the minority views and I concur in them. I believe there 
is an additional issue, however, which is extremely important and 
which should not be forgotten. 

It is my o1?inion that there is no need for this bill. I have consistently 
opposed legIslation since coming to Congress which, in my view, is 
not needed and which simply gives an agency of the Federal govern
ment more authority than it now has. I believe that this bill falls into 
that category, and thus believe that the bill is unsound. 

There have indeed been many, many cases of outrageous treatment 
of the inmates of both Federal and State institutions throughout the 
pountry. I have no quarrel with that fact, and believe that the hearing 
record speaks for itself. However, few of the cases of recent years cited 
in the hearing record as examples of depriv9.tions of constitutional 
and legal rights and privileges do not indicaiB a pattern or practice 
of wanton or willful neglect, but are only incidents. 

This bill, however, requires that as a condition precedent to bring
ing suit the Department of Justice must have reasonable cause to 
believe that institutionalized persons have been subjected to egregious 
and flagrant conditions pursuant to a pattern or practice of resistance, 
on the part of State 01' local officials, to allowing them enjoyment of 
their constitutional and legal rights. Incidents, in themselves, are not 
enough. 

This bill gives the Department of Justice much broader authority 
to enter the judicial arena against State and local officials than it has 
had in the past, and gives it far broader authority than it should be 
granted without compelling evidence of a severe need requiring correc
tion. In a situation such as this where a government agency is given 
such broad authority, particularly authority which directly intrudes 
into what has traditionally been the domain of State governments, 
there must be a showing that there is an unquestioned need for that 
authority to be !-;ranted. Without a showing of such need, there is, in 
my view, no justification for the bill. 

Thus the questions must be asked: what is the need for this bill ~ 
What is the evidence of patterns and practices of such behavior which 
warrants the intrusion of the Federal government into this area ~ Are 
there instances where a court has made a .finding, based on evidence 
submitted to it, of a pattern or practice of such conduct ~ Or are there 
even instances where there might be a reasonable inference of a nat
tern or practice of such violations ~ There are not. No court has made 
a .finding of a pattern or practice of such violations, and we .find few 
situations where a reasonable inference might be drawn that such a 
pattern or practice existed. 

The inCIdents of abusive conduct cited by the proponents of the 
bill are not the sort of behavior which constitute willful and wanton 
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conditions, or conditions of gross neglect pursuant to a pattern or 
practice of resistance. They are incidents and only incidents. To 
strictly adhere to the terms used in the bill, it would h(l necessary that 
State officials, including governors and state attorneys general not 
only knew about such conduct, but in fact approved of it. As a former 
Governor myself, I don't believe that's the case. The cases in which 
the Justice Department has heretofore intervened, and which have 
been cited as the sort of cases which this bill would authorize the 
Justice Department to commence, involve, for the most part, issues 
such as whether inmates of institutions will be provided 30 instead 
of 20 hours of rehabilitative training per week, or involve the amount 
of money spent 011 recreational facilities per inmate. Those are not, 
we believe, questions in which the Justice Department should involve 
itself. 

Therefore, until a showing has been made that there exist situations 
where there appears to be a pattern or practice of deprivation of 
rights, as defined in the bill, there is little justification for this bill, 
and its passage nnnecessarily grants the Federal government and the 
Department of .Tustice power which they do not need. 

PAUL LAXAL'l'. 



XVII. ADDITIONAL VIEWS OF SENATOR 
ALAN K. SIMPSON ON S. 10 

In my years of legislating and practicing law I have learned to 
become most wary when examining issues which are presented while 
enmeshed in "horror stories" obviously intended to touch every fine 
human emotion. I trust. my colleagues might agree with me in ob
serving that we have seen enough bad legislation passed for the best of 
motives. I trust they might also agree that actions taken based on 
narrow perspectives often have a very harmful long run effect. 

1¥ e are urged by the proponents of this legislation to believe that 
the states are absolutely immobilized to correct deficiencies in t.his 
area and that state institutions seem to make a practice of utilizing 
clubs, boiling ·water, electric shock and other bizarre methods of 
"treatment." Certainly there may be abuses. There have been care
fully highlighted-and rightly so. But I do not believe that plain 
barbarism is common in state institutions in America. 

'When abuses do occur, I believe they are usually brought swiftly to 
light by neighbors, relatives, reporters, and sympathetic institutional 
employees and public officials, including employees of the federal agen
cies-such as HEW-which provide federal funds. Governors and 
legislators then have a clear history of doing the very best they can 
to respond and improve conditions, usually with quite limited re
sources. I served in a state legislature for 14 years. As others who 
have served in such bodies know, the state legislatures consist of re
sponsible, conscientious persons doing the hard jobs they were selected 
to perform-and often in "citizen legislatures.') 

I do not believe thnt interference by the Justice Department into 
areas of stnte sovereignty--especially in the absence of additional 
resources being provided-is likely to result in any significant im" 
provement in the condition of persons residing in state institutions. 
In fact, the initiation of Justice Depnrtment investigatons and liti
gation would likely divert away considerable attention, tim", and re
sources of our state institutions and officials. Consequently, S. 10's 
grant of new power to the Justice Department at the expense of the 
states is surely not justified. 

(68) 
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ALAN K. SI1\fPSON. 
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