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Mr. Chairman, I'Would like to'enter,for“the»reQOrdrm§ v

main statement on the Criminal Division's mission. Let me -~

take a few more minutes, however, to discuss how we have
performed cne essential part of our mission -- the investigation,

evaluation, and, where appropriate, prosecution of public

“corruption cases.

First, I'll review the rather dramatic record of thé
last few years, and give some reasons the number and quality
of public corruption proseéutions has increased. Sécond,
1'1ll discuss how it is that out of any 100 initial allegations,
most will not and should not lead to a prosecution -- that
is, why declinations occur. vThird, I'11 talk about Some:
possible causes of misunderstanding about the nature of
declination decisions. Finally, I'll talk about why the.
courage to close cases -- and it does take‘courage,—-‘is,as~
impdrtant as the courage to bring cases. Occasionally, I
will touch on recent criticisms -- in my view, unfounded
criticisms -- of several of our declination decisions in the
last few years.

I. The Growth in Public Integrity Cases

A. Some Statistics

Over the last few years there has been a remarkable.

burst of activity in tackling public integrity cases on the

part of the federal law enforcement system. To the best of




Our’knowiedge, 43.federa1‘officials were cohﬁicted for

' cOfrupt activities ih 1975. - In 1979, that number more than

doubled to 102.. In 1975, state and local officials -convicted

for misuse of office numbered 112. For 1979, the number was

182, a 63 percent increase. To keep government honest, you

also have to police the private individuals who seek to

‘corrupt public officials. There too, the growth has been

vstriking:v in 1975, 24 private individuals were convicted in

cases involving public officials;rin'l979, the number was

ten times greater. To show what is in the pipeline, let me

cité an FBI statistic. In February 1978, the Bureau had

"'underway 574 public corruption investigations, involving

everything from crooked cops on the beat, to school board
meﬁbefs taking kickbacks, to persons at high levels of state

and federal government. In December 1979, the public corruption

investigations underway numbered 1,192;

. B. Causes of the Growth

To account for this increase is not hard. I don't think
it means that public officials are more or less honest than
they ever were. Instead, it is a satisfying resultyof a
~deliberate change of focus in law enforcement policy.

The céﬁterpiece in the growth was Attorney General
Bell's decision in early 1977 to place public integrity
cases among the Départment's~tdp four criminal enforcement.
priotities;,and Attorney General Civiletti's continuation of

that priority. The‘creatibn of a priority area has meant

..3_‘

that‘morenagént hQurs and attorneyahou;s are devoted to the
dases,‘anqﬂﬁhat‘mqre~sophistigated;analysisyisrdoné'to
develop .an effective enforcement strategy.

A second‘cause:of‘growth has been the,creatiqn of new
operating units. The FBI created a Public Corruptioﬁ Sub-
unit‘within_i;s White Collar Crime Unit. 1In 1976; Attorney
General Levi created a Public‘Integrity,Section,in the |
Crimipal Division -= drawing together for the first time an .
enforcement program that had been scattered among the Fraud,
Labor;sGeneral Crimes, and Organized Crime, Sections. Our
Public Integrity Section has grown from an initial staff of
9 attorneys to a current complement. of 28. With theée new units
at the FBIL and the Department, it has been possible,to
develop éollectiye.exﬁerience in running‘investigations and
in-using statutory tools of enforcement suchvas relatively
new prosecutive theories under the Hobbs Act, the RICO
statutes., - and the wire f;aud statute. . The FBI hés deveioped
a team approach to its;investigations, consultinngith the
U.S. AttorneY'eaply:onfso»as:to develop cases most effectively.
Our Public Integrity Section has exercised leadqrship'among
the‘U.S. Attorney's, offices through training programs,
consultationg and jbint prosecutidns 

A third source of the growth is the plain enthusiasm of

 FBI agents,'newspaper reporters, government program agencies,

and prosecutors, for developing public corruption cases. In

the decade after Watergate, these cases are perceived as
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important‘and urgent, contributing directly'to the public
YWelfare.“As in the'competitive world of journalists, so in
‘the competitive world of law enforcement'agencies, detecting
“and proving a case of major public corruption is a highly
valued achievement,

The fourth cause of growth -- and the greatest catalyst
for continued growth -- is the iron-clad policy of independence
~adopted under the last two Attorneys General. This policy
has insulated the Department of Justice from influences that
should not affect decisions in any criminal case. Under a
rule announced by Attorney General Bell in September 1978
and re-promulgated by Attorney General Civiletti last year,
the prosecuting attorneys in the Department -- whether at
the Assistant Attorney General, Section Chief, or staff
lawyer level -- are forbidden to have any contact or communication
with the White House or the Congress concerning open cases.
Another part of the policy says that prosecutlon decisions
w111 be made at the Assistant Attorney General level or a
level below that. If the Deputy Attorney General or Attorney

Generalhmishes to overrule a particular decision, the overruling
must be committed to writing, including a statement of

reaéons. This ﬁuts the matter clearly on the record for

future ekaminetion. The reasons for the oyerruling are to be
publicly disclosed if law enforcement considerations and the
rights of persons or otganizations under investigation

permit. Once a case is closed, it is also our policy to

make the case files available on request to Congressional
’committees charged with oversight:where law euforcement
considerations permit. Thus, whenever we make a case dec131on
it is our working assumptlon that the matter is likely to be
scrutinized after the fact.

| This policy of delegating decisions to the career
prosecutors, of insulating them from any possible outside
pressure, of making decisions on the record, and of welcoming later
Congressional oversight, insures that case decisions will he
made carefully and completely on the merits. The iron- clad Dollcy of
independence is extremely healthy, both symbolically and
operationally, and reinforces the nonpolitical character of
a nonpolitical Department.

C. The Quality and Types of Cases

Stetistics can be misleading, and an observer should
rightly ask what kinds of cases we have brought -- whether
our focus has only been minor government employees, or
whether we have addressed corruption and misconduct at
higher levels of government. The record here is quite
impressive.

In"the last three years, the Department has obtained
indictment and conviction of five Congressmen‘for corrupt
acts connected to office -- Rlchard Tonry, for agreeing to
accept 1mproper campalgn contributions and promising federal

beneflts in exchange for contributions; Richard Hanna, for

G e e
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conspiracy to accept bribes and defrauding the United States; each conducted without regard to administration membership

‘Charles Diggs, who was chairman of the House Committee on or political party.

the District'of Columbia, for mail fraud and false statements The Public Integrity Section had full orbshared operatiohal

in connection with a salary kickback scheme; Joshua Eilberg, 'responsibility for many of these cases. Theré'are also

who was chairman of the House Judiciary Subcommittee on lesser known cases of federal officials in which the Section

Immigration, for violating a criminal conflict of interest " has had an operational role. These include the conviction

- statute; and Daniel Flood, who was chairman of the House of a representative to the Great Lakes Regional Commission

Lakor-HEW Appropriations Subcommittee, for a six-year-long for using Commission funds to aid Democratic Farmer Labor

conspiracy to elicit contributions from persons seeking to candidates; of a federal co-chairman of the Coastal Plains

do business with the federal government. We also sought and Regional Commission for official acts affecting a personal

obtained indictments against three other Congressmen, although financial interest; of a former American Ambassador to the

we did not succeed in obtaining convictions. There were the Dominican Republic for using government personnel and materials

Passman, Galifianakis, and Leach cases. We are currently to build a private home; and of a former Assistant Director

proceeding with the Abscam investigation. of the Bureau of Engraving and Printing for criminal conflict

The investigation of persons close to the White House of -interest. We are proceeding to trial in the next few

has been extensive and painstaking, so much so that the weeks agéinst the former chief of the Federal Highway Safety

Washington Post last Saturday ran a news story speculating Commission.

whether the potential costs of legal defense would not At the state and local level, the Public Integrity

discourage some people from public service. We have just Section has also been active. Over the last three years we

finished the Lance trial. We appointed a Special Counsel to have participated in the indictment and conviction of a

investigate the finances of the Carter Warehouse. We conducted

Mississippi State Senator who was one of the most powerful

an 18 month long grand jury investigation to follow every members of that body, for conspiracy to defraud the United States;

strand of an allegation concerning Robert Vesco's fugitive of a prominent Pennsylvania State Representative for election

status and a White House official. We requested appointment law violations; and of the Sheriff of Madison County, Illinois

of a Special Prosecutor by the U.S. Court of Appeals to for fraud and false statements in connection with a wide-

investigate alleged cocaine use by the White House chief of ranging shakedown scheme. Add to that the conviction of the

staff. The Post story mentions other similar investigations,
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Sheriff and First Deﬁutvaheriff of Randolph County, Alabama,
for Vote—buying andrthevsheriff of Perry Coﬁnty, Mississippi,
for RICO viqlations; And the conviction of the East Chicago,
Indiana Building,Commissioner and Sanitary District Commissioner;
the former bolice chief of Houston, Texas; the Insurance
Commissioneffof Florida;'a cbunty judge in St. Francis
County, Arkansas; the chairman of the State Liquor Control
Commission in Iowa; the chairman of the Board of County
Commissioners in Knox County, Teﬁnessee; the’police chief in
Gary, Indiana; and the‘former Mississippi Director of |
Highway Safety; We recentlyiiedicted two prominent members
of the Wéshington State legislature for allegedly accepting
corrupt pay-offs from undercover agents who posed es persons
pressing for 1egalization'ef gambling in ﬁhe state.

The list could go on. If I were to include cases
'hendledieoiely by U.S. Attofneys around the ceuntry, the '
list would be far too long to read to you. But the point is
~clear. Our activity as prosecutors has been far-reaching, |
productive; and wholly impartial in ferreting out public
“corruption. - If an observer took:the trouble to check the
party effiliation of the defendants in all these cases, the
nonpolitidal independent character‘of our activity would be
’immediately‘apperent.' The record is one I'm proud of. The
FRL and the attorneys;in‘the,Criminal‘Division’are.proud of
’it.‘ It is aerecord‘that has been developed in large part
undef the leadership of Tom Henderson as chief of Public

Integrity.

-9 -

IT. Deelinations and the Prosecutor's Task

A Why Declinations Occur

‘Winning convictions is only half of a prosecutor's job.
Equallyvvital is to sort out Which cases to prosecute and
which to decline. ‘

Declinations are the rule, not the exception. Of
171,000 criminal matters referrad to federal prosecutors in
Fiscal Year 1976, 108,000 were declined -- a declination
rate of 63 percent. Many other uﬁcounted declinations

are made by the investigative agencies, in.accord with

- guidelines agreed on with federal prosecutors.

Cases are declined for a variety of reasohé. The first
is scarcity of resources; the federal system cannot handle ‘
every allegation of a federal crimiﬁal violation generated.
in a country of 200 million people. We try to make our
resources have the most effect by selecting ereas where

deterrence is especially important, where the federal.

- interest is the greatest, cases of the greatest culpability

and cases where we have a good chance of winning. To conserve

resources, we will often defer to state and local prosecution,

~or in appropriate cases of lesser*culpabilitf, to administrative

discipline’by a suspect's employer or professional association.
| The‘mere impdrtant reason for declining is lack of
merit in the prosecution. Often, upon investigation, we
discover that there simply is»no evidence supporting the

initial allegation. In other cases the available evidence
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kturﬁs‘out‘to be weak; there is-a vast dlfference between

making an allegatlon and mustering suff1c1ent proof to
conv1nce twelve Jurors beyond a reasonable doubt . Declining

a weak case 1s part of the prosecutor s duty of fairness,

for the burdens of indictment and’ trlal were nevervlntended
to be a form of curbstone punishment to be used without a

' reasonable chance of securing a conviction. Declining weak

casesvis also important because too many losses at trial
would seriously weaken.the'credibility of the Department's
future prosecutlons |

Attorney General Bell suggested that we should seek an
indictment only where the available evidence would be at

least likely to produce afconviction{ I have found that

to be an .extremely sensible standard.

Judgiﬁg what is a weak case is partly a technical

aluatlon of the ev1dence -- what witnesses are likely to

It is also a matter of gauging whether the jury is likely to
be impressed by the wrongfulness of the defendant's conduct.
The phenomenon‘of jury nullification is not unknown in the
federal system and elements of a crime such as "corrupt
intent" provide another way for Jurors to act on their
assessment of the wrongfulness of conduct.

| Many decllnatlon decisions are clear calls. If a

government employee cheats on his sick leave, almost all

;be available, what they will testify to and with what credlblllty

prosecutors Would decline prosecution in favor of administrative

-11 -

discipline. 1In the case’of a major embezzlement from a
federzl program, the opposite call is equally clear.

But if’we are doing our job right, there mill‘always be
tough calls, close cases, where the decision on how to
proceed could go either way. Every prosecutor faces numerous
such close decisions, which depend on his evaluatiou of the
adequacy of the evidence, the'jury aopeal of the case, the
federal interest in the case, the need for deterrence, the
availability of alternative sanctions. Out of the 100 or
more criminal matters reviewed yearly by a typical federal
prosecutor, there will be a sizeable number on which reasonable
prosecutors could differ. It is a prosecutor's obligation
to call those cases on the merits, in good faith judgment,
based on his own evaluation of the case.

It is important to have public support and understanding
of this part of‘the job of prosecutors and investigators.
If prosecutors are afrald to call cases on the merits and to decline

prosecution when appropriate, the criminal process~will be susceptible

to serious abuse. Yetvatkthe moment,‘in‘the post-Watergate
era, all the outside pressures that operate on law enforcement
push in one direction only -- in favor of not declining

cases, at least in the area of public corruption. Declining,
even on a case where there is no evidence, is likely to lead
to charges,'by'somebody, somewhere, of’cover—up. And there

will always be close cases on which reasonable prosecutors

could differ; in such cloSe'cases, where a political figure
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'is involved, declining will permit a suggestive charge that : : ‘ , o

s Bty ’ Lning p ‘ gg | & ; The questions that are asked about a few recent cases
politics was the deciding factor. A law enforcement person

o N , : may be iegitimate;' but the:énswers that some have given to the
f’r belqngsfﬁo a'prpfession that powerfully demands'adherence =0 questions are out of touch With-a very simple mathematical .
the law and impartial pqrsqit ofkviolatqrs,,and for him such ireality. Outrof e hundreds of matters the Public IntégritY“
- @ chergs ia snathens.. Without public. mnderstanding of the Section considers each year -- and it does consider hundreds --

“decli i n>f yetion, the temptation always will be to : o ‘~ ] , - : B
declinatio ur Smp Y any observer could find a dozen or so on which reasonable

prolon “investigations that deserve to be‘closed, to reveal . ,
P = g -Lgatd : , prosecutors could differ. Every case the Public Integrity

information that should be kept a confidential part of the . ; . ' L
: o \ Section deals with involves governmental or political figures.

investigative process, even to charge and prosecute where no : ’ -
g E ’ g , There has to be a class of cases, for any prosecutor, in which

indictment deserves to be brought. ,
e s a call could go both ways. The Public Integrity Section thus

'B.  Recent Debate

, ‘ : L must decline prosecution of political figures in at least some
One exampie of @1sunder§tandlng of the decllngtlon close or debatable cases.' To conclude from the 1egitimately

‘functiop i$ the recent ml;d flurry of gssert}ons about the debatable nature of a handful of declination decisions, and from
prosecutorial»record of g:man whosg rectitude is beyond the fact that they involved goverﬁmental or political figures,
question; ‘The chief of our Public Integrity Sectlon, that the declinations are a sign of,néhindependence or political

Tom>Hender§Qn; has bEen~a'stalwart_agd steadfast chief since ifabiLity s woald be fOOIish.
thé‘création of the section. He has led theiPublic Integrity e parisalons in: the assertions‘about Gl
'Section‘for fourryears in creating the impressive string of | prosecﬁtbrialkrecord mbre o oﬁt oo sednt. e
,PrOSecqtions,énd convictions I described. He has ayreputa;ion  Sbeatera i e s forwara S Lie ifa s
for COmpleﬁe'independence,for bending to nO'politipal'wind, tachateble donent Ls declinétibns Shothir bhosssator v
for haVing the guts to gall cases both ways, completely on | have called a different wéy » face‘several aﬁkward facts in
;heir meriFS. e fias Bhown tough-@lndedness and Independence citing the decliﬁations as‘examples’of anything besides
u : of Judgment ip RvErY mapter.we have handled together,‘and kindependent judgmenﬁ.‘ (1) Most of the,caséS'ére, uboﬁ
SRt o " has never once changed his view to suit the front qffice. SCrutiny b iie fulljfacts, L i 5o

prosecutor would disagree, because the evidence in each was

L

extremely weak or nonexistent. The ''debatable dozen" shrinks to the

e VT i FEnpay it e A
e X
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V"debatable few." (2) Many of the declined cases concerned

‘transactions by public employees occurring before this

Administration, as ‘to which there could be no conceivable
motive to go easy in even the most venal world. (3) Most

of the declined cases concern people who have no

prominence or political power. You and I have never heard

of most of them, making it more than a little unlikely that -

the declination could have been biased to please someone in.

a position of power.

III. Why the Declination Function Can Bé Confusing

The recent characterizations of the significance of a

dozen cases -- pluckedvfrom among hundreds of cases handled

each year’by the Public Integrity Section -~ have been

troublingmto lawyers in the Criminal Division and many

FBI agents. The fact that Bud Mullen, head of the FBI's

Criminal Investigative Division, and Jack Keeney, my senior

career Deputy, are sitting here with me today, is some indication’

how seriously we take this kind of allegation. When
assertions areemade about Tom Henderson, the bell tolls for

every lawyer and agent who has to decide close cases involving

political figures and who deeply values his reputation for integrity.

5 i gy ety
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In a sympathetlc llght however there are a number of

common reasons why the decllnatlon functlon may have been' P

mlsunderstood

Flrst that decllnatlons are so common an occurrence in
law enforcement 1s a fact frankly unfamlllar to many c1tlzens

»

legislators and wrlters. For lnstance when GAO publlshed a
study two years ago descrlblng the 63 percent decllnatlon :
rate common to federal prosecutors, several Commlttees -

in the House and Senateelssued a request forv

a study of ”recommendatlons for- 1mprov1ng the percentage of

such [crlmlnal] complalnts which are prosecuted by the

Department "

Second 1t can be hard to keep in clear view the dlfferenne
between scandalous behav1or and criminal behav10r and ‘the
difference between suspectlng criminal behav1or and prov1ng
it -- partlcularly when a matter is belng dlscussed 1n the
non—technlcal conflnes of a Journal or newspaper When we
pursue an 1nvest1gatlon, often we flnd that the suspect'A
behaved badly, may even have acted like a_scoundrel and yet
has not committedra federal criminal violation‘ When a
leglslatlve subcommlttee omits to put a w1tness under oath
for 1nstance we can hardly br1ng a perjury prosecutlon .
against the w1tness even though he tells untruths ' Sometimes
we end up at the conclusion of an 1nvest1gatlon strongly

suspecting that a person is gullty of a crlmlnal offense,
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1

but unable to assemble adequate adm1331b1e evidence. Keeping

can t talk very much about our decllnatlons

: 1nvest1gat10n of an obv1ous ocoundrel has been closed

_ This may contrlbute to

- 16 -
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these dlStlnCtlonS in mlnd is essentlal 1n understandlng

R 40 m.’.’.“u Sl ‘Z.-Mr % £ E TR N Y

that a decllnatlon does not amount to approval or condonlng

of the examlned behavmor

Thoo MGG, wige T

Another cause of potent1al mlsunderstandlng is that we

Lgh RN e g
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Investlgatlve

T b T O '-?’ .....

1nformatlon is generally to be presented in court or not at
ALYy .'_Tv EELN

all. By law we. can t make grand Jury 1nformat10n publlc,.and

b

by ethlcal nractlce to protect prlvacy, we generally refraln
from, dlsc1051ng other 1nvest1gat1ve 1nrormat10n except in

AT S

the conflnes of anplndlctment and tr1a1 or in response to

SR DRI R,

over31ght requests from the Congress on closed cases.

Certalnly as an agency follow1ng the rule of law, we have

no bu31ness broadcastlng our susp1c1ons
R Y
So the publlc is often not given any detalled 1nformat10n
I

on the reason for a, decllnatlon they s1mply learn ‘that an

1~

or ”hunches ,about

gullt

ORI

SR S ARV RS B
susp1c1on that the real reason

for the decllnatlon 1s polltlcal

‘,vlr

Another potentlal cause of m1sunderstand1ng is that

AN X

allegatlons of crlmlnal conduct often surface in hlghly

Y

charged settlngs <wnere people have properly strong feelings

about. matters of moral conduct or publlc pollcy to which

E SN H
»‘a.<.l, DO [

'crlmlnal law does not glve full expre351on

I

If a lObbYlSt'

vvvvvv

f,(l

department, that cozy 51tuat10n is a troubllng one fully

warranting Congressional inquiry and reform.

‘make the big case.

,-’ i7 =

But if we are
determlnlng whether the lobbylst commltted perjury in testifying
about the cozy practlce ‘there is no way around the crlmlnal
law's requlrement of llteral falsity and the two-witness

rule. If the Civil Serv1ce Commission is discovered to be
giving weight to political,recommendations in hiring, that

is a scandal and heads should'roll. But if we are looking

at whether a'criminal obstruction of jnstice occurred in the-
course of the Commission's response to a Congre831onal
1nvest1gatlon of the matter, e have to measure our evidence
against the stringent "intent" requirement of the obstruction
statute. That we end up declining prosecution doesn't mean

we condone the hiring abuse or the inadequate response to a :
Congressional request. Yet the distinctions between criminal
behavior and immoral behavior, and the‘frequent difficulty

in meeting the ''reasonable doubt" standard of the criminal
law, can be hard to keep in clear focus -- especially when

as a society we often have to grope for a suitable,sanction
against immoral but noncriminal behavior.

| A fifth reason for misunderstanding declinations is

that the law enforcement business is very competitive, With
jonsting"and bruising‘between agencies. Each one hopes to
There will not always be complete unanimity
among all the prosecutlon lawyers, all the grand jurors, all
the 1nvest1gative agents,

on what tactics to use in an

investigation or whether a case should be declined. There
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is of course a fair process of review for resolying any

serious disagreement an 1nvest1gat1ve agency that believes
a decllnatlon dec131on in the Crlminal Dlv131on is in error
‘can appeal the matter to the Assistant Attorney General or
even‘higher.,.But if an observer 1sylook1ng for 1nterna1

} : ( i it times even
dlssent on a dec151on, he often can find it, sometl 25 eve

expressed in strong and harsh language. The'vocal dissent’is part
| of the roughhouse world of law erforcement. The difference

between two reasonable Jtdgments which leads to that dissent

should not be hastily converted 1nto a suspicion of partisan '

COver—up.

The typically slow courserof criminal investigations

can be a sixth factor in cau31ng mlsunderstanding of the
prnsecution«functlon. A‘crlminal 1nvest1gat10n often requires
sifting thrnugh massivekfinancial;records, or painstaklngly
compiling the testimony 'of witnesses with hazy memories.

It can require time- consuming procedures to get tax return

rds
information under the Tax Reform Act of 1976 or bank reco
kunder,the Right to Flnanc1a1 Privacy Act 1t may require

1 in the hope
Waitlng for the trial of a lesser individua

that he can be "turned" or "flipped' -- that is, 1nduced to
eooperate in supplying information on higher—ups Sometimes
the delay comes because Wwe are waiting for the completlon of
o | investigative work by another‘agency, so that we dq not |

| "stumble over each other' s feet Yet when a reporter inquires

six
about the Congressman XYZ 1nvest1gation and is told

R IR ECIENAIP R E 1 i AL XA DN N B e P AR T TE SO Ik

-.19 -

months-later-that it is still under investigation; the{firstu
impulse may be to‘think.it is a stall 6r;a,¢over?up;“With
grand jury Secrecy~reQuirements_and”our:eonfidentialityd

.rules, there will not be much informationrwe can give QQC‘FO
explain the status of thefinvestigationr If the reporter’
writes an_articie aboutAthejso-cailed Stall, it nillulikeiy
edlor the publie:s pereeptiqn of anyvlater deeisipnuthatv

prosecution is not warranted.
A seventh factor in causing~misunderstandings‘may be
simple unfamiliarity with standard methods of investigation,

rules of procedure, or the’ technical definition of partlcular

substantive offenses. For instance, if we receive a referral

concerning possihie perjury by a government official testifying -
before a Congressional‘cOmmittee; and after examining the
transcript we conclude the testimony was so couched as not

to be literally false, then it makes no sense to suggest

that we should interview the off1c1al or questlon the Congre351onal

staff who heard the testimony. Under Bronston v. United States 409

U.S. 352 (1973), a perjury charge requires a showing of
literal falsity;:and all the interviews in the world cannot
£i11 the gap if'the‘traBSCript‘shows that no false statements
were made; evasiveness and unresponsireness are not;»BrénSton
teaches, federal crimes. ‘

Similarly, if a citizen is doing first-time serViCe on
a federal grand Jury, he may be unfamiliar with the tradltlonal

role of the prosecutor in relation to the grand jury 1n'




N it

A Ll e i "',““ e . . . : i : . ' d in
deciding”on‘an order for the presentation of evidence an

iformulatling:rquestionsto ask of the witnesses. Parts of

S T s s fices --
. standard operating procedure in many U.S. Attorney's of ’

for example) not‘sﬁpp1§ing‘transcripts of each previous
day S testlmony to the grand Jurors or storing the written
notes. taken by grand jurors in a secure place at the close
of each day;”both‘used as standard practice‘in order to

protect grand jury secrecy -- may be unfamiliar to a citizen

'and;seem;‘onﬁfirst”blﬁsh;'Suspic1ous'to him.

IV, Public'Scrutiny,and_the Courage to Close Cases

I‘do;not,nake,light“of the‘public's responsihility for
scrutini;ing #ﬁé:éq#ions_of,law enforcenent and prosecntorial
agehciesr,;ihat isTauvery,strong‘longfterm safeguard against
‘abuse. . But at_thegsame:time, Wekmust ayoid creating a system

3 nti i - how
in which the only incentive is to prosecute, no matter

: ‘ know
weak or nonexistent the case. Members of,Congress ‘

. , . i
. better than anyone that in running for offlce onhln hold ng

‘officé,hitjisipossihle,to‘he the target of allegations from
peopleaqf Varprnghdegrees of credibility. »A systemvin

which nomentumrhnildsvunceasingly from public allegation to
la paper- thln 1nd1ctment w1thout the chance for an 1ndependent
hard- nosed assessment by a prosecutor of the merlts of the
case, would hardly be a good system

Part, of the fault may belong to the 1aw enforcement

‘communlty for‘not educating the“pnhlic about'the necessity

‘ k i i - ionin
~of declinations in a system of justice. But a well-funct g

-21_;

system will also requlre a certaln degree of restralnt and
hard thought on the part of the public -- to not jump to hasty
conclusions about a declination, to realize that a declination
does ‘not amount to approval of behavior, and to read with a
certaln amount of cr1t1ca1 analysis publicly available accounts
of an 1nvest1gat10n

Soon after his appointment, Attorney General C1v11ett1
reminded all Department lawyers that there is an ethical
obligation to handle government cases with reasonable speed.
We should have the courage to close unworthy cases that are
going nowhere, rather than endlessly postponing decision,
lest investigation become itself a new form of punlshment
If declination dec131ons in public corruption cases are
automatically made the basis for charges of cover -up,
then our system of Justlce will be in trouble. TFor then
investigations which should be closed, instead will be’
1ndef1n1tely prolonged with unjustifiable damage to the lives
of people who are guilty of no criminal offense, and pressur
w111 grow for indictment no matter how thin the proof

In light of the record of prosecutions and aggressive

1nvest1gatlons established by the FBI by the U.S. Attorney s

"offices, and under Henderson's: able leadershlp, by the

~Public Integrity Section, a decllnatlon decision in the public

integrity area is sureiy by now entltled to a presumptlon of
regularlty When we decline to Prosecute unmerltorlous cases,

it is as much a part of a system of justice as when we

Drosecute the guilty.
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