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~iEDICAID ANTI-FRAUD PROGRAMS: THE ROLE 
OF STATE FRAUD CONTROL UNITS 

TUESDAY, JULY 25, 1978 

U.S. SENATE, 
SPECIAL COMMITTEE ON AGING, 

Washington, D.O. 
The committee met, pursuant to notice, at 10 :08 a.m., in room 

1212, Dirksen Senate Office Building, Senator Frank Ohurch, chair-
man, presiding~ . 

Present: Senator Church. 
Also present: William E. Oriol, staff director; Gl1rry V. Wenske, 

assistant counsel for operations; Alan Dinsmore and Nancy Coleman,· 
professional staff members; Jeff Lewis, minority professional staff 
member; Marjorie J. Finney, correspondence assisto,ntj Theresa M. 
Forster, fiscal assistant; and Madonna S. Pettit, research assistant·. 

OPENING STATEMENT BY SENATOR FRANK OHUROH, OHAIRMAN 

Senator CHURCH. The hearing will p'lease ceme to order. 
My opening remarks this morning will be brief since we are going 

to deal with a very challenging subject and we want to have the 
fullest discussion possible in our limited time period. 

I shall also ask the witnesses this morning to summarize their 
statements in order to enable the committee to hear fully from 
everyone and to permit us to move directly to questioning. I would 
like though, to make a few key points before hearin~ from you. 

First,the Federal Government, in partnership With the States in 
the medicaid progTam is the lar~est purchaser of medical services in 
this country......:..n.ud over one-third of the money spent is supposed to 
purchase vitally needed services for our citizens aged 65 and over. 

Unfortunately, investigations and hearings before this committee 
show that medicaid fraud exists on a massive scale. These proceedings 
revealed such practices as providers charging m!3dicaid for expensive 
personal luxury items, kickbacks to nursing home owners by suppliers, 
an~ forced contributions by relatives as a condition for accepting a 
patient. 

The first annual report of the Inspector General of the Department 
of Health, Education, and Welfare estimates losses in the Federal 
share alone of the medicaid program due to fraud and abuse at 
approximately $653 million-in fact, the total amount of loss due to 
fraud, abuse, and waste for all HEW }?rogram~ i~ estimated by ~he 
HEW Inspector General at a staggermg $7 billion. The executIve 
vice president of the Idaho Hospital Association, John D. Hutchison, 
points out that this figure is over 50 times more than the total 1976 
expenses of all Idaho hospitals put together . 

. (1) 
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My point is this: Wh!!.tever the losses to the system are, and we 
still have only estimates of these losses, the bottom line is a loss to the 
taxpayers in the States and the :Fedeml Government and, most im­
'Jlortant of all, reduced medical services to those who oan least afford 
the loss. . 

My second point'ls that the hearings and investigations before this 
'committee have revealed a pattern of massive fraud deterred by only 
patchwork investigation and prosecution. In fact, a recent con­
gressional report revealed that 20 States had never referred a sus1?ected 
medicaid fraud case to State or ]'ederallaw enforcement agenCIes for 
prosecution. 

On October 25, 1977, the President signed into law the medicare/ 
medicaid antifraud and abuse amendments. This legislation, which 
became Public Law 95-142, was designed to facilitate Federal and 
State-efforts to identify and prosecute cases of fraudulent and abusive 
activities and to strengthen penalities for persons convicted of provider 
related violations. 

Section 17, one of the most important provisions of this law, au­
thorizes 90-percent funding for the States to establish investigative 
fraud control unit.s for a 3-year period. This provision was intended 
to enoourage the oreation of a central organization, distinct from the 
State medicaid a~ency, with the capacity to detect, investigate, and 
prosecute medioald fraud. . 

This committee is greatly concerned that only nine States are now 
certified to take part in this program. While we understand that a 
large number of other States have expressed interest in the program 
and that a number of these may be certified in the near future, we are 
also concerned that Federal share funding will eJ..']Jire on October 1, 
1980, and we want to ~xamine the consequences of this. 

My third point is this: This law giv'es States 3 years to :prove them­
selves. This is reasoltable. However, only one of the nlle oertified 
States is in the top live spenders in the medicaid program. New 
York State's special prosecutor, who is with us thls morning, pointed 
out recently tliat it took 3 years in the oourts to simply gain access 
to one suspected provider's account books. What about those other 
States. They may have less than 2 years to prove that their State 
fraud control unit can work. 

- The major questions before this inquiry are: 
One: Why has so little progress been made in the implementation of 

the medicare/medicaid i1lltifraud and abuse amendments' call for 
the creation of these units? 

Two: What steps are being taken to encourage the formation of 
these units? 

Three: What will happen after October 1, 1980, when the Federal 
matching share for the financing of these units expires? 

Four: What steps are being t,a.ken to implement the provisions of the 
law which deal with ownershi,p. and management disclosure for medic­
aid providers-a significant md to the work of the State fraud control 
units? 

Our witnesses, I am sure, will have more to say about this .situation 
and we look forward to your comments and recommendatIOns . 

. Senator Pete V. Domenici, the ranking minority ,member of this 
committee, is unable to be with us this m<?rning. HE} has, however, 
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submitted a statement for the record, which will be entered at this 
time. . , , 

[The statement of Senator Domenici follows:] 

STATEMENT OF SENATOR PETE V. DOMENICI 

Mr. Chairman, I am pleased today that we are holding hearings on the :rble of 
State fraud c,ontrol units, an area which I believe we need to reexamine. Aljjhough 
we enacted legislation only last year'to establish the medical State fraud 130ntrol 
llnits, to date, only nine States have certified units. This is extremely distressing 
since the Federal Government is subsidizing 90 percent of the cost for the! eatab­
lishment and operation or these units, and the funding for these units expiJ;es on 
October I, 1980. Subsequently, I am greatly concerned over why more of these 
units haven't been established and if a sufficient number will be in operatiim long 
enough to effectively evaluate their performances. 

This legislation was designed to curb the increasing problem of fraud and abuse 
in costly, problem-riddled medicaid programs. At the same time, however, we have 
to be cautious that these State fraud cont,rol units don't become federally funded 
harassment units. I believe we need to explore alternate ways to provide'lfunding 
for these units j that is, make these units dependent upon their actual recoveries. 
We are in a time now where we have to begin to truly curb Federal expellditures 
arid Federal subsidizing and force some programs to pay for themselves. That is 
why I am particularly interested in ascertaining actually how much money these 
units have been able to recover to date, and how much we can anticipE.te their 
being able to recover. . 

I look forward to hearing from our distinguished witnesses this morning and 
their response to my questions. 

Senator CHURCH. Our leadoff panel this morning consists of Charles 
Ruff, Deputy Inspector General of the Department of Health, 
Education, and Welfare; ancl Frank Beal, Deputy for OperatioIlsof the 
Health Care Financing Administrn,tion. Mr. Beal is accomp,anied by 
Don Nicholson, Director of the HCFA Office of Program Integrity. 

Gentlemen, if you will briefly summarize your statements, the full 
text of those statements will be included in the record and tben we will 
go to questions. 

STATEMENT OF FRANK S. BEAL, DEPUTY ADMINISTRM~OR FOR 
OPERATIONS, HEALTH CARE FINANCING ADMINISTRA'I~ION, DE· 
PARTMENT OF HEALTH, ED1TCATION, AND WELFARE, ACCOM· 
PANIED BY DONALD NICHOLSON, DIRECTOR, OFFICE OF PROGRAM 
INTEGRITY 

Mr. BEAL. Thank you, Mr. Chairman. 
I am Frank S. Beal, Deputy Administrator for Operations of the 

Health Care Financing Administration. With me is Don Nicholson; 
Director of tJ;le Offi~e of Progr8:m Inte~rity... . 

We appreClate thIS opportumty to dISCUSS WIth you progress ill lIU­

plementing the Medicare/Medicaid Anti-Fraud and Abuse Amend­
ments of 1977-Public Law 95-142. This law greatly strengthens the 
ability of the States ancl the Federal Gov,ernment to take {Lction 
against fr~ud in the medicare andm,edicaid programs. 

FRAUD CONTROL UNIT STARTUl'S 

Let me first discuss implementation of section 17. This section 'pro:" 
vides the incentive of 90 percent Federal matching funds to States 
which establish independent units to investigate and prosecute medic­
aid fraud. Because of this provision we are beginning to see a major 

. . 



jn£usion of State investigative O;nd prosecutorial resources in the area 
of medicaid fraud.' . 

The Department met its obligation to publish regulations concern': 
ing the establishment and operation of the units within 90 days after 
passage. Based on: ,comments received and implementation eXl?erience 
-fl.cquiredsince then, we published amended regulations thIS week 
.cl~iiying several are.as of concern. 
\, At t4e present time there are nine State fralld control units certified 
iimder the provisions of Public Law 95-142. Annual budgets of theso 
Unjts range from $300,000 to $1.5 million, with totO;l an:nual budgets 
o! $5.3 n:rillion. We aI'e presently revi~wing. applications for c~rtifica­
'tIOns from 1:1 otr9r States. The 20 umts whICh have been certIfied, or 
whose applications, are being reviewed, cover States which expend 
72 percent of medicaid funds. 
, Many other States are preparing applications and we e:x:pect that. by 
,the end of this year, or even sooner, at least 35 States will have fraud 
control units in operation covering 85 percent of medicaid eXl?enditures. 
:Our efforts to encourage States tc, establish units and to assIst them in 
,:milking applications are having /:lubstantial resl.llts. 
, Some States or jurisdictions have indicated that they will not es­

.tablish independent fraud control units. Several reasons for these de-
cisions have been given. . 

Fir,st, some States do not want to separate the fraud unit from the 
agency administering the medicaid program' as mandated by Public 
Law 95-142. 

Second, some States believe that they do not have the workload 
necessary to justify establishing a separate 'unit. 

Finally, some States are reluctant to estO;blish a unit in light of the 
fact that the 90 percent Federal funding eXpires October 1, 1980. 
, We believe the decision to place the 3-year limit on increased 
Federal funding was a sound one. It gives HEW time to evaluate 
the performance of the p:rogram and gives the Congress an oppor­
tunity to determine the proper level of Federal support after 1980. 
'. " A primary ke:y:to the succe.ss of a fraud co~trol. uJ.'!.lt's performuJ?ce 
IS the relatIOnshIp of the umt to the State medICald agency whICh 
has a major responsibility through its claims processing and other 
activities for the detection of provider fraud. We mandate that there 
be a memorandum of understanding between the fraud unit and the 
medicaid agency which provides data concerning vendor billing 
pattel'I).s and practices which are necessary to the fraud units investiga­
tive work. We '\1rill closely monitor this flow of data to insure that 
'fraud units are receiving from medicaid agencies the information they 
,need to investiga,te fraud .. 

I~n>ROVEMENTS IN FRAUD DETEOTION 

Mr~ ChairmaIi" you have asked us to address specifically the use of 
a data system as a tool for deterrence, detection, and investigation 
of frll:ud. A sound qata .systElm is an indispensable component of a 
meanmgful fraud control program. Such systems are critically im­
portant in ideniiifying providers whose billing and practice patterns 
,mdicate a potential for defrauding or abusing the medicaid.progl'am. 

Ii 

~ 
1..-______ iiiiiiiiiiiiiiiHii;;;;:;';;;,~_'_ .. _________________ ~~_"'_"'.'_"""_ .. -'_=_'.::.. ... m'. _____ _ 
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As part of its technical assistance role, the RCF A Office of Program 
Integrity assists the States in developing systems of prepayment and 
postpayment controls. The quality of these reviews is a standard 
feature in our periodic assessment of State medicaid progTams .. 

As part of our effort to improve medicaid management generally,. 
and fraud and abuse detection in particular, HCFA is placing in­
creased elhphasis on State development of medicaid management 
information. systems-MMIS. There is a generQus Federal financial 
incentive to such development and we are increasing our technical 
assistance to the States. To date, 18 States MMIS systems have been 
certified as meeting all Federal requirements' and we expect to certify 
at le!)'st another 7 by the end of this year, and many more in 1979 .. 

Each medicaid management information system contains a sub­
system which compare:;; patterns of provider practice and recipient 
utilization and identifies providers and. recipients whose experience'is 
exceptional with reSpfl{lt to established norms. This output is analyzed 
by State medicaid agency personnel to determine whether the pat-. 
terns are indicative of fraud or abuse. The output of their analysis is 
Ql'Ucial input to the State fraud control unit's investigative activities. 

DISOLOSURE PROVISIONS 

Mr. Chairman, let me now briefly describe implementation of the 
disclosure J?rovisions of Public Law 95-142. These sections impose' 
upon prOVIders and contractors disclosure requirements that are 
central to fraud and abuse detection efforts, including information 
concerning ownership" subcontractor relationships, supplier relation­
ships, and convictions of owners and others of offenses related to 
their involvement in our prograD;lS. . . 

Proposed rules covering sections 3, 8, 9, and 15 will be published 
in a few days., . . 

The regulations require providers and contractOl's routinely to. 
report ownei'ship information. For providers, we will use the medicare' 
medicaid provider certification. procef;lS to gather this information .. 
'rhis information, and related information reql.lired to be made avail-! 
able, will be used to determine' the potential for fraud and abuse. 
The Office of Program Integl~ity has been charged with developing 
sy~tems, including data processing systems where useful, toacliieve, 
thIS end. ' . 

Mr. Ohairman, the last 2 years have seen, remarkable advances iIi: 
HEW's efforts to eliminate fraud and abuse from its health care 
programs. Tlie creation of the post of HEW Inspector General; the 
establishm.ebt of 'the Offi~e .of Program Integrity in :S;OFA t? ?r!te­
grate medICare and medicaId fraud .and abuse detectlOn actlVltIes; 
the passage and implementation of Public Law 95-142; expedited 
development of medicaid management information systems; and a 
determination at all levels in the Department to root out fraud and 
abuse have all contributed. 

These efforts will continue to have top priority so that we can 
strengthen public confidence in the integrity of our health care 
programs. , 

Thank you very much. 

34-709-78-2 



[The 'prepared statement of'Mr. BeaHollows::] 

,PREPARED STATEMENT OF F.RANK. S .. BEAL 

Mr. Ohairman, members of ,the committee, :t am Frank S. Beal,Deputy Ad­
miiJistrator for Operations of the Health Oare Financing Administration. With me 
today is Mr. Don Nicholson, Director of the Office of Program Integrjt~r. 

We. appreciate this opportunity to discuss with you the progress in the imple~ 
mentation of the medicare~medicaid anti-fraud . and abuse amendments of 1977 
(Public Law 95-142).We strongly support this legislation because it strengthens 
the States' and' Federal Government's ability to take action against fraud and 
abuse in the medicare and medicaid programs., The elimination of fraud and abuse 
is one of HEW's highest priorities. . , 

SECTION 17-INCENTIVE FUNDING FOR STATE MEDICAID FRAUD CONTROL UNITS 

Mr •. Ohairman, as you indicated in your letter of invitation, section 17 is one 
of the' most important provisions of Public Law 95-142. This section, which 
provides an incentive of 90 percent Federal matching funds to States that establish 
independent medicaid fraud control units, recognizes that the State is the most 
appropriate investigator and prosecutor of medicaid fraud. Because of this pro­
Vision, we are beginning to see a major infusion of State investigative and prosecuto­
rial resources in the area of medicaid fraud. The Health Oare Financing Adminis­
tration's Office of Program Integrity, in cooperation with the Office of the Inspector 
General, is charged with responsibility for developing the policies necessary to 
implement section 17 and :to' ~valuate the State operations under that policy. 
Interim final regulationR were published in the Federal Register on ,January 23, 
1978. Final regulations. resulting from comments received and from experiences 
during the initial implementation stages are scheduled for publication this week. 

CURRENT STATUS 

At the present time, there are nine certified State fraud control units, located in 
Louisiana, Alabama Michigan, New MexiCO, Oonnectiout, Rhode Island, New 
Jersey, Washington State, and Oolorado. The annual budgets of these nine units 
range from $300,000 to $1,500,000, with a total annual funding of $5.3 million. 
This will fund 164 professional staff-35 attorneys, 45 auelitors, and 84 
investigators. 

In addition, we have received applications from 11 other States and anticipate 
receiving many more this year. The 20 States whose units have been certified or 
wh08(J applications are being reviewed for certification account for 72 percent of 
medicaid expenditures. We expect 35 units to be certified by the end of the year 
covering nearly 85 percent of medicaid expenditures. 

HCFA EFFORTS 

We have encouraged every State to set up a special fraud unit and have taken 
a number of steps in this direction: 

We conducted two 2-day training sessions in January for our regional 'staffs on 
the seotion 17 regulations and guidelines. Following that, letters'were written to the 
Governors of each State asking that representatives be sent to speoial training 
sessions conduoted by our regional staffs-l0 sessions were held throughout the 
country; 

Seoretary Oalifano,.. in a letter'to the Governors dated April 5, 1978, encoura,ged 
eaoh GovernQr to become familar with the newly enaoted provisioIlFl and asked 
them to support the formation offraud units; , . '. . ' . , 

We made presentations beforeoomponents of the National District Attorneys' 
Assooiation Ilndthe National Association of Attorneys General to disouss the 
<:.:ffeots of seotion17 i and 

We have had countless contaots with State officials to explain the provisions of 
section ~7 anel help them to establi$h fraud units. 

STATE (10NC~RNS 

Twelve States or jurisdiotions have indicated they do not plan to establish fraud 
and abuse units under seotion 17. The unwillingness of States to apply for lfedel'al 
matching has occurred for a variety of reasons: 

Some do not want to separate the fraud unit from the agency administering the 
medioaid program; " , , ' 

I 

I 
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Some States of jurisdictions feel they do not have the workload neeessary to 
jusMfy the establishment of a separate unit that meets the requirements mandated 
by law and regulations; 

Finally, some Stat,eo: are reluctant because of the 3-year limitation on 90 percent, 
Federal funding. Calculated over the period of certification, they have eoncluded 
that the added Federal revenues do not balance the work involved in establishing 
the units. 

Although some States may be reluctant to file an application for section 17' 
funding because of the funding limitation, we believe that it was appropriate to. 
place the 3-year expiration of funding clause in the legislation. The performance of' 
States over the next 3 years can thus be evaluated to determine the proper level for 
continued support. We require periodic reporting by State, fraud units on the­
volume of cases worked, the amounts of overpayments established, and the number 
of convictio:J.s obtained. The time limit on Federal funding also provides added 
incentive to fraud units to demonstrate effective performanee. Based on our 
experience with the program over the next 2 years, we will be prepared to recom~ 
mend appropriate legislative changes. 

CERTIFICATION PROBLEMS 

For States which do wish to establish fraud control units, our most frequent 
problem has been in reaching agreement with States on the level of funding. The 
fundin~ levels are tied to, and limited by! the level of medicaid expenditures in a 
State . .The law provides that a State can De funded at a level up to $125,000 per 
quarter or one-fourth of 1 percent of the receding quarter's medicaid expenditures, 
whichev ris greater. In orderto secure annualfunding to the limit of what is allowed 
by this formul::1, a State must project its workload figures and manpower needs. 
Some States have had great difficulty supporting their funding requests, and the 
resulting need to negotiate has delayed the certification of some fraud units. 

The requirement that the expenditure cap for the gO-percent funding be calcu~ 
lated on a quarterly basis has been particularly troublesome. Medicaid expendi­
tures can vary sharply from quarter to quarter. Basing Federe.! payments for a 
fraud control unit on the preceding quarter's medicaid expenditures can cause 
large fluctuations in Federal particil)ation for the unit. We believe that basing 
Federal funding for a unit on the previous year's medicaid expenditures would 
allow more predictable budgeting and operation. 

RE:('ATIONSHIP TO STA'l'E MEDIOAID AGENOY 

A primary key to the success of a fraud control unit's performance is its rela~ 
tionship to the agency administering the medicaid p"ogram. The law allows the 
higher Federal funding only for investigation and proo6cution of Medicaid vendor 
fraud. Detection of the potentially fraudulent vendor is the responsibility of the 
State medicaid agency. Without identified cases for investigation, there is no 
need for a fraud control unit to exist. For this reason, it is a condition for certifica~ 
tion that a fraud control unit have a memorandum of understanding with the 
State medicaid agency to assure referrals are made. This memorandum of under­
standing must also provide for data reflecting vendor billing patterns and practices 
which may be necessaty to the fraud control unit's investigation. We will Closely 
monitor the flow of information from State medicaid agencies to fraud control 
units to ensure that the units are receiving the data they require to effectively 
investigate potential program fraud. 

DATA SYSTEMS 

As a part of its oversite and technical assistance role, HCFA's Office of Program 
Integrity assists the. States in developing an,d maintaining systems of pre- and 
post-payment controls.c A good postpayment data system is indispensible to any 
State medicaid agency as a tool in fraud and abuse detection. Although important 
in 'medicare, ,the significance of data in medicaid takes on added importance 
'because the medicaid patient is not required to pay deduc'tible and coinsurance. 
Under medicare, if there is something amiss with regard· to the proviClets' billing 
for services, this will often be noticed and reported by the medicare patient who 
must pay a portion of the bill. . .• ' ~ 

Under medicaid, however, the incentive for patient feedback to the case worker 
01' other ,responsible mediclJ~cl official is not as .strong. 'Therefore, it i~ critically 
important 'that medicaid. progr!\ml? have data ,systems capable of identifying 
health providers who demonstrate a potential for defrauding or abusing the 
program. 
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Medioaid regulations require eaoh State medicaid agency to have a system 
of postpayment review. In our ongoing review of State medicaid agencies, one 
area that we continually focus on is postpayment review and the way that the 
States are utilizing the data available through those systems to analyze patterns' 
'of praotice and take corrective or punitive aotion where appropriate. 

MEDICAID MA~AGEME~T I~FORMATIO~ SYSTEM (MMIS) 

As part of its effort to improve medicaid management and to improve States' 
abilities to detect fraud and abuse, HCFA is placing increasing emphasis on the 
development by States of medicaid management investigation systems. 

There are now 18 State mechanized claims processing and information retrieval 
systems certified as MMIS. Thirteen other States are actively developing MMIS 
and we expect to certify 7 of these before the end of this year. 

MMIS systems can detect fraudulent or abusive use of medicaid services by 
physicians, pharmacists, and others who provide services as well as by pel'Rons 
who receive services. While the system designs and reporting formats vary from 
State to State, each system: 

Covers all cate~ories of medical services (inpatient hospital, physician, phar-
macy, etc.) and all classes of recipients; , 

Analyzes medicaid utilization experience by means of statistical norms of care; 
Compares patterns of provider practice and recipient utilization and identifies 

providers and recipients whose experience is exceptional and automatically pro­
duces summarized information about them. 

'While the coller,tion of data is nec(lssu.ry for the detection of medicaid fraud, it 
is not in itself sufficient. The data must be carefully analyzed and it is critical 
that the analysts at the State agency level hu.ve the ability to draw meaningful 
conclusions from that data. The output of their analysis is the crucial input to the 
fraud control unit's efforts to investigate and prosecute fraud. 

DISCLOSURE PROVISIO~S 

Finally, Mr. Chairman, I would like to descl'ibe briefly our effort$ to implement 
the disclosure provisions of Public Law 95-142. The legislation imposes on pro­
viders several reporting requirements that m'e central to our fraud and abuse de­
tertion effortR. A Pl'oposed regulation will be published in a few days that will 
require providers to routinely disclose ownership information as mandated by 
sertion 3 of Public Law 95-142. The medicare and medicaid provider certification 
proress will be uSlld t,o gather this information. This information and related info I' -
mation, required to be mnde available under the law, will be used to identify po­
tential fraud and corporate interlocks that involve hidden ownership and other 
practices. We expect that once the new detection system is fully developed, it 
will complement the fraud and abuse systems and controls currently in plnce. 

lVIr. Chairman, we areencoura~ed by the Federnl-State cooperation that we 
have seen sinre the enactment of the medicare-medicaid antifraud and abtlSe 
amendments. We intend to pursue aggressively our responsibilities to stamp out 
progrnm abuses nnd the fraudulent activitiils that can cripple our efforts to serve 
beneficiaries and to preserve pl'ogrnm moneys. 

Mr. Nieholson nnd I will be happy to answer whatever questions you and your 
committee members may have. 

Senator OHURCH. Please proceed Mr. Ruff. 

STATEMENT OF CHARLES F. C. RUFF, DEPUTY INSPECTOR GEN­
ERAL, DEPARTMENT OF HEALTH, EDUOATION, AND WELFARE 

Mr. RUFF; Senator, would you prefer that I follow with a brief 
summary? 

Senator OHURCH. If you have one, why don't you do that and then 
I will ask questions. 

HOF A-INSPECTOR GENERAL RELATIONSHIP 

Mr. RUFF. It might be useful just very briefly, although I will try 
not to duplicate Mr. Beal's statement, to indicate what the:relation-
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ship hn:s been between' the OfficEI of thl~ Inspector General and the 
Office of Program Integrity of the Health Oare Finance Administl'a­
t.ration in connection with attempts to implement section 17. We, of 
course, have the statutory mandate of tho Inspector Genet'alls Office 
to supervise !tll fraud detection and enforcement efforts within the 
Department, and in that connecti.on of course we were eager to see 
the passage of section 17 of Public Law 95--142 and have welcomed it 
as a major step forward in what we see ~s the crucial joint effort 
between the States and the Federal Goyernment to address the 
problem. 

Although HOFA has the responsibility for funding and certifica­
tion of these units, we have worked closely together from the begin­
ning to insure that Ol.U· office had an a,ppropriate role in certifyinO' 
units, particularly from the point of view of their investigative and 
prosecutive capacities. Indeed, each application for certification, 
before it is approved by the HCFA Admimstrator, must be concurred 
in by the Office of rnspector General. 'ro date, we have had absolutely 
no difficulty in working out this joint arrangement and I would expect 
tIlis cooperation to' continue as the remaining States submit their 
applications. 

Now during the period in which the regulations were being drafted 
and since that time we have met regularly with representatives of 
both the National District Attorneys Association and the N atioUltl 
Association of Attorneys General to discuss the special problems the 
section 17 regulations pose to them in making these applications in 
an attempt to offer some informal guidance through the application 
process. Particula,rly we were concerned that we implement through 
the regulations n,nd throu~h the close scrutiny of the 'application what 
we viewed as the essentIal congressional intent to create, wherever 
possible, a central and continuing body of expertise. Hence our regu­
lations, we think consonant with the statute, create a st,rong preference 
for the placement of the fraud control unit in the Office of Attorney 
General or other statewide prosecutive agency. Even in those States 
which do not have such a prosecutive authority, we have been very 
encourn.ged to see a remarkable cooperation between the attorney;:: 
general and the district attorneys to create a unit which meets their 
needs but still complies with the requirements of the statute and 
regulations. 

PROGRESS AT STATE LEVEL 

Our con tinuing role in the implementation of section 17 is principally 
that we will serve flS liaison between the unit and other Federal law 
enforcement und prosecutive agencies. We hope to be able to provide 
some gltidance, where necessal'Y, in aUditing techniques. We are work­
ing at this very moment with representatives of the special prosecu­
tor's office in N e,,' York and the attorney general's office in New Jersey 
to develop a trnining program for auditors, investigators, and prosecu­
tors, which ,ye hope we will be able to put on in the faU nnd which we 
hope will be able to reach out to not only those States which hn.ve 
ongoing efforts in this area but those which have ne\"ly come to the 
medicaid law enforcement business. All in all, I think that our rela­
tions with the States over the past several months, ns we moved to the 
implementation of section 17 of the regulations, have been excellent. 
I am encourflged by the efforts of the States to adjust. Sometimes 
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there have been ditlicult jurisdictional problems to solve in order to 
meet the requirements of our regulations, which we feel are consonant 
with the legislative intent. 

I would be g~acl to an~wer any questions that the Senator ma,y have 
or to explorc;l, If you wIsh, some of the other aspects of Public Law 
95-142. 

[The prepared statement of Mr. Ruff follows:] 

PREPARED STA'mMENT OF CHARLES F. C. RUFF 

Mr. chairman and members of the committee, thank you for the invitation to 
appear before the committf\f\ t.nr!llY to rlif:1cussthe Federal funding of State medi­
caid fraud control units. We greeted the passage of section 17 of Public Law 
95-142 with enthusiasm, and we see the development of State investigative and 
prosecti.t.lve expertise as a major step forward in our joint effort to combat fraud in 
the medicaid program. 

Until recently, State investigation and prosecution of fraud by medicaid 
providers have been sp()tty, at best. With the exception of such States as Mass­
achusetts, New York, New Jersey, Colorado, and California, where well-organized 
investigative and prosecutive offices have existed for some time, the resources 
needed to deal with sophisticated and complex criminal activity of the type 
'involved in medicaid fraud simply were not available. Nor, it must be noted, was 
"the Federal effort adequate. HEW's investigative staff was minimal, and only 
jn a few of the larger U.S. attorneys' offices was there any substantial enforcement 
-effort. 

A change in this picture was first signalled by Congress' creation of the Office 
'Of Inspector General at HEvV. Over the first 15 months of our existence, as our 
jnvestigative staff has grown from 10 to almost 80 professionals, we have devoted 
an ever-increasing amount of our resources to medicaid fraud cases. Further, the 
Office of Program Integrity, Health Care Financing Administration, has intensified 
its own efforts to provide support and technical assistance to the States in this 
area. But we have always recognized that there could be no real impact on the 
problem unless there was a substantial improvement in the capacity of the States 
to handle these cases. 

Immediately after the passage of Public Law 95-142, the Secretary appointed 
the Deputy Administrator of HCFA, the Deputy General Counsel, and the 
Deputy Inspector General to oversee the preparation of the regUlations to imple­
ment section 17, and they were published a few days before the deadline set in the 
legislation. HCFA followed with the publication of guidelines, and a number of 
meetings were held at whiuh Program Integrity ~nd Inspector General's staff 
briefed the regional personnel who would be responsible for the certification of the 
fraud control units. 

It was clear from the very beginning that, although HCFA had the principal 
responsibility for administering the certification process and the funding of the 
units, the Office of Inspector General must play an. important role. We agreed 
that the Inspector General would assist Program Integrity in reviewing State 
applications to insure that adeqllate provision was made for the. investigative and 
prosecutive aspects of the unit's operations, and we agreed that t!l~' Inspector 
General's concurrence in the recommendation for certification would be ""quired 
before the application was !in ally approved by the HCFA Administrator. 

Accordingly, the special agents in charge of our investigations field offices joined 
with their counterparts in the Office of Program Integrity to provide assistance to 
the States in developing their applicntions Jar funding. In addition, this Office 
has worked both formally and informally with representatives of interested States, 
and with such organizations as the National Association of Attorneys General and 
the Nntional District Attorneys Association to solicit their comments on the 
drnft regulntions and guide them through the application process. 

In assisting H CF A to draft the regulntions, we acted in the belief that Congress 
int,ended to encourage the development of n central body of investigative nnd 
proseclltive expertise which would prove so valuable that the State would elect 
to continue its operation after the end of the funding period. Because the legisla­
tion had so clearly been modeled on the structure of the New York Specinl Prose­
cutor's Office, and because we felt strongly that earlynnd continuing participation 
by prosecutors was vital to the success of the unit, our regulations crented a 
strong preference for the first of the three alternatives provided by the act-that 
is, placement of the unit in an agency with Statewide prosecutive authority •. 

I 
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This preferencE) caused difficulties for the:district attorneys in,some States, and, 
in response to their concerns, we included a provision for referral by the attorney 
general of individual cases to district attorneys whose offices had a demonstrated 
interest and capability in the prosecution of medicaid fraud. The regulations also 
provide that, where a State has no central prosecutive authority and 'elects to 
adopt the alternative method of rcfening all case!:> to the 16cal prosecutor, the 
fraud control unit must consult with the prosecutor at the earliest possible stage 
in order to insure that the case will be developed in a manner which meets his 
needs. To date, we have seen an extraordinary effort on the part of such States 
as Colorado and Washington, to name but two, to coordinate the work of the 
attorney general and the district attorneys in a way that is adapted to their 
special requirements, but at the same time cOmpl\es with the regulations under 
section 17. " 

Once the State units 8.re in place, this office will assume responsibility for pro­
vicling advice, as needed, in investigative .and audit techniques and will Serve as 
liaison between the units and other Federal law enforcement and prosecutive 
agencies. In addition, we have principal responsibility for developing and ('0-
ordinating training for fraud investigators and prosecutors assigned to the units, 
and we have begun planning, with the cooperation of some of the more experienced 
States, to present an extensive training program for unit personnel in the Fall. 

We expect the State fraud control units to carry the major burden of enforce­
ment in this State-administered program, but this does not mean that the Federal 
presence will diminish. The Office of Investigations will continue to work with the 
Justice Department on the more complex provider frauds, particularly those 
having multi-State or national implications and those involving either organized 
criminal influence or public corruption. We intend to pursue, together with the 
Office of Program Integrity and the States, a variety of fraud detection programs, 
and we hope that the product of these programs will be of value to both Federal 
ane State investigators. 

In sum, we view the creation of the fraud control units as a major advance in 
the fight against program fraud, and we feel confident that they will, over the 
next 2 years, prove themselvcs to be so cost-effective a law enforcement device 
that the States will elect, without any hesitation, to continue them even without 
Federal funding. 

Senator CHURCH. Thank you very L'(llich. 
This program took effect at. what time? When was the effective 

date of the program relating to the State units? 
Mr. BEAL. Senator, the regulations relating to the program were 

published, I believe, on January 23 of this year. 
Senator CHURCH. How long was that after t1;le law itself was to 

take effect? 
Mr. BEAL. It was approximately 90 days. The law specifically 

required that we have regulations published within 90 days, sir. 
Senator CHURCH. So the regulations were in effect as of January 

this year? . . 
:Mr. BEAL. That. is correcti yes, sir. 
Senator OHURCH. And as of now, nine States have set up these 

special investigative and prosecutprial units? 
Mr. BEAL. We have certified, as of yesterday, nine States for this, 

Senator. . 
. Senator OHURCH. How many States have applications pending? 
Mr. BEAL. Eleven States, Senator. . 
Senator OHURCH. So up lmtil now, only 20 of the 50 States have 

applied? ., 
Mr. BEAL. Yes. That is, that have formal applications in our 

.office. There are other States that are in the process and are working 
with us in the preparation and have worked with us over the last 
months,back and forth. . 

Senator OHUE,CH. How many State!3 would you estimate, based on 
all the data now.ava,ilable, will set up these units by the end of the 
year? . 
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, Ml" BEAL. We have re!l,sonableconfidence, Senator, of 35 of the 
States or jurisdictions. There may well be more than that. 
. Senator OHURCH. I think that means that, with the 90-percent 
'Federal funding, at least there is considerable interest on the part 
Qf the States to participate in the enforcement effort. 

Mr. BEAL. Yes, sir. 

THE FEDERAL E]'FORT 

SenatorOHunCH. Now ill additIon to these "State units that are 
.being· established, what direct investigative and enforcement efforts 
will you unde'ctaIre at the Federal level in connection with medicaid 
fraud itself? ' 
. Mr .. · RUFF. It w01,lld'be more aPJ?ropriate if I .were to respond to 
that, Sena-tor. The direct investigatIOn of medicaid fraud falls under 
.the jurisdiction of a'number of agencies, principally in HEW, the 
"Office of Inspector General, Office of Investigatidns. We ha.ve grown 
in the past y~ai' from a minimally staffed office of some 10 investigators 
to. al~ost 80 pr~fesl'\ional investigators, and assumin~ that our appr?­
'prmtIOn makes It the rest of the way through the uongress, we wIll 
have authorization for 160 professional investigators ill the next 
'fiscal year to get the staff up to that level. 

I thfuk it is fair to say that ovei' the past several years the direct 
Federal investigative involvement in medicaid fraud, as opposed to 
medicare fraud, has been minimal. There have been a few U.S. 
a-ttorneys' offices throughout the country-particularly the southern 
district of N ew York, the northern district of Illinois, and a few 
others-which have been very ,much involved, using the services of 
,the F131 and the postal inspectors, but by and l!ll'ge I think it is 
fair to say that the direct Federal effort has not been what it should 
be, which is why we did welcome the State fraud control units. 

At the moment I would estimate that perhaps 15 of our man-years 
in the Office of Investigation fire devoted to medicaid fraud and 
related matters. We would expect that to increase as our staff increases. 
Wf3 would also expect, as I indicated in my prepared statement, that 
the States willJ)robably bear the burden of the c1ay-to-c1ay enforce­
'men't in the me icaid fraud area with the Federal Government playing 
the role of investigator and prosecutor in the particularly complex 
multi-State or national investigations or those which have particularly 
sensitive organized crime or public corruption implications. 

J URrSDIOTION AND DUPLIOATION PROBLE:US 

Senator OHURCH. So you would see the line of demarcation between 
the Federal and the State effort beinO' drawn on the basis of the 
character of the nature of the offense. If it were a multi-State offense 
that would involve jurisdictional problems for the individual State 
governments, then it would be appropriately a Federal matter, is 
that correct? 

Mr~ RUFF. There is, of course, a Federal jurisdictional interest in 
any medicaid fraud case g-iven the Federal participation in funding 
but, yes, when the system IS working: at its best, I would hope that the .. 
line we would be able to draw would place the principal burden on the 
States and leave to the Federal Government the sensitive area. 

11 
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Senator OHURCH. I agree with you there because the thing that I 
think we should strive to avoid is an unnecessary duplication of effort. 

]\111'. RUFF. I agree, Senator. 
Senator OHURCH. And I should think that if the Federal effort 

would be directed toward the instances of fraud that involved a num­
ber of States' opel'lttions that extend to a number of States, that would 
make a good deal of sense. You may get very complex forms of fraud, 
and that seems to be the way \ye are tmnding, that might require 
,specialized skills unavailable at the State level and there Federal 
assistance might be necessary in cases of that character. 

Mr. RUFF. Absolutely, Senator. We would be responsive in any ad 
hoc situation in which our special skills were required. 

Senator OHURCH. I don't want to be too critical in our jump to the 
premature conclusion because I recognize that you are just beginning 
to move into this field and you have not had a great deal of time to 
-prove yourselves, but this committee, in my judgment, should estab­
lish some benchmarks for determining how effective these stepped-up 
'efforts to deal with the problem of fr!1,'ud actually prove to be. We need 
some sort of cost-benefit ratio in determining whether the public is 
getting its money's worth out of this enforcement and investigative 
effort. 

Now starting at the State level, olii' objective in passing the law 
was to give the States incentive to enter the field by providing seed 
money for the initial establishment of these fraud units, but we will be 
greatly mistaken, I think, if we don't attempt to furnish the States 
with sufficient incentive to maintain those units 011 the basis of Sta,te 
,appropriations and ,york the Federal elole out of the system. Now the 
,only way I can think of for doing this is to provide, by hl,W, for State 
retention, either all or some part of the recoveries, so that the State 
agencies can make their caSe before the legislature on the basis of 3 
years of experience. It is clear that this would be money well spent, 
.and the return to the State would be more than sufficient to Cover the 
<costs. I think if we don't do that, we are likely to find that the Federal 
,contribution becomes permanent and the cost-benefit ratio will prove 
to be very disappointing. 

1 would like to have your own feeling about how we could move 
toward giving the States this incentive and working the Federal 
Government out of the picture insofar us a constant Feclel;al subsidy 
is concerned. 

Mr. RUFF. My personal view, Senato!', is that your suggestion is a 
,vholly appropriate one. I would have to consult with my brethren 
to know what the numbers are. That may indeed be the simplest mid 
most straightforward way of continuing the Federal incentive, rec­
ognizing that it is incleed a Federal contribution, although perhaps 
not specifically denominated as such. 

We .would be giving ~lP the 55-per()ent--'-appr?ximately-t~at 
otherwlse we would be entitled to have. At some pomt I would hke 
io see that cut off. I think the States ought to bea,rsome burden in 
ihis area, but I think the general idea of l'ecov~des being ~'etained by 
the State at least appeals to me personally wIthout statmg the de-
partmental position on it. .. 

Senator OHURCH. What do you have to say about that,Mr. Beal? 
Do you think It would wbrk, first of all, and do you think it is neces.­
sary to yield to the States? Under present law States can recover 

34-709-78-3 
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their' portion, can't they, of whatever may be collected in a f~'allcl 
case? 
. Mr. BEAL: Yes, sir, that is correct. The Sf,ates

i 
of course, contribute· 

to program costs in the medicaid program anyw lere up to 50 percent. 
of the cost of that program, so when they recover program moneys 
'properly spent, they, share substantially in that recovery, depending 
on their' share, ,yhich varies from State to State. They do have that 
because, in some cases, they are recovering their own State progl'am­
ing funds. 

Senator CnuRcn. Have you any notion as to whether the induce­
ment would' be sufficient to lead these States to appropriate the 
necessary administrative cost for adequate investigatIve units if we 
were to simply follow the present practice of letting the States keep 
their share of the recovery? 

Mr. BEAL. I think, Senator, a great deal of this will depend on how 
. this pa.rticular program develops and evolves over the next couple of 
,years if it proves itf?elf, and we have considerable confidence that it will. 
State medicaid directors and Governors can make the case to their 
legislatures that in fact this progTam is paying for itself. But again I 
think that has to depend to some extent on the experience we see in 
the next years. 

968 CASES UNDER !{EVIEW 

Senator CnURCH. Yes, well, coming to the Federal side, 'I have 
an exhibit here which comes from the first annual report of the Office 
of the Inspector Gene1'l11 which determines the cases handled by the 
Office of Investiga.tion, and this has to do with health care cases. 
long-term care, hospitals, pharmacies, laboratories and clinics,. 
physicians, other pmctitioners and beneficiaries, and it sho\\"s that, 
l)l'esently there are 968 cases under review. Part of these are liste(l 
under the Office of the Inspector General and the larger number, in 
fact, under the OPr. What does OPI stand for? 

Mr. RUFF. That is the Office of Program Integrity, Senator, and 
.until the recent months 'when we have moved to assume full responsi­
bility for criminal investigation of all medicare as well as medicaid 
cases, ·the Office of Program Integrity bore the principal responsibility 
for the investigation of medicare fraud cases. 

Senator GHURCH. In addition to the Office of Program Integrity, 
you have an additional category of Project Integrity that is divided 
into parts directly.monitored. Can you explain that to me? 

Mr. RUFF. Yes; PI'oject Integrity is the program that was begun in 
the fpring of 1977, in an attempt to analyze all of the 1976 claims 
filed bv physicians and pharmacists in the medicaicl program, to 
ide)liMy billing practices tha,t might be an indication of fraud. We 
sehctecL 2,500 physicians and phm:macists, approximately 50 in each 
RJ::ate, for further investi~ation. Since that time considerable work 
has been clone by us, by the individual State agencies with whom we 
cooperated, and by the Office of Program IntegTity, so tlmt at this 
point some 500 cases have been iclentified as meriting full scale 
criminal investigation and that is the figure that you see before you. 

Senator CnuRcH. Now that Project Integrity has been handled by 
what branch of the Department? 
. Mr. RUFF., It has been handled by our office through the Office of 
Program ID;tegrity. . ' 
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. SerratoI' CHURCH; I see. . . 
Mr. RUFF. Our auditors did the computer work; our investigators 

have done some direct investigations as well as monitoring; and. :Mr., 
Nicholson's progrl1m has full participation as well. 

Senator CHURCH. Now this shows that at the Federal level of the 
investigation there are just slightly less than 1,000 caSeS that are 
under some stage of processing for possible enforcement action and 
possible prosecution .. l have some other figures here which I want to 
check with you for their general accuracy. Now beginning with the 
total cases that are Leing processed-just under 1,000-1 have figures 
here that show that in 1977 the Office of the Inspector General formally 
referred 19 cases to the Department of Justice and had informal con­
tact with U.S. attorneys in 38 other cases. As of the date oLthe report, 
March 1, 1978, six imlictments had been returned with convictions in 
foul' cases. Seven cases are pending decision by the Department of 
Justice. 

Now I have further information to this effect. During the same 
period the Office of Program Integrity referred 83 cases to the De­
l~ar~ment of J~stice with .20 i~dictments returned and 12.convictions. 
Project Inte~rIty, a specml pIlot program, has resulted m 197 cases 
involving ciVllrepresentation in the amount of $395,000 and, as of this 
date, none of that money has been recovered. This would show that 
in 1977 and up to March 31,1978, about all we have to look at in terms 
of completed cases are 19 with 19 convictions. Now I assume that at 
the State level these units have not been set up long enough so that 
there is any record available. 

Mr. RUFF. That is correct, Senator. We did have a very rough figure 
of something in the neighborhood of, I believe, 129 State medicaid 
convictions, but it is very difficult to collect that information in any 
reliable form and I hesitate to use that figure. 

'WHAT ARE STATES Donw~ 

Senator CHuncH. Well, I think that we have to find out how to do 
that. 11: we are going to monitor this program and determine its ef­
fectiveness and decide whether 01' not the tax money going into it is 
producing results, we are going to have to have a way to find out what 
the Stfl,l,es are doing. We arB going to have to have reliable informa­
tion concel"fdng both the number of r;ases and the number of convic­
tions, the amount of money to cover it in the way 01 penalties, fines, 
and so forth. 

Mr. RUFlJ'. Senator, I think it is clear that once the section 17 units 
are in place there will be very accurate information about their ac­
tivities. In addition, as I understand it, the Office of Program Integrity 
has made some strides in this direct.ion. 

Mr. NICHOLSON. We have established a system that we will use to 
select information on the fraud and :J.buse cases that are worked by 
various components at both the Fedem1 .and State levels so we can get 
feedback on a more precise nature iD ~he whole system. The instruc­
tions have gone out and we have gotten approval on the forms. We 
will be in the process of implementing that over the next couple 
months. I feel confident as a result of the implementation of that re­
porting procedure that we will be able to provide more accurate in­
formation on the success rate of the fraud units that have cel.'tifiecl 
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other contractors in medicare State agencies and their responsibilities 
in the fraud abuse area. ' 

Senator OHURCH. Well, this committee will be requesting that kind 
of information as it bec.omes avai~able so tha;t we can oversee this.pro­
gram and try to make It as effectIve as pOSSIble, and that data WIll be 
essential to the committee. 

"AN ANEMIC RECORD OF RESULTS" 

In the matter of these 19 convictions, that really is a very unim-:­
'Pressive figure and I do not have information as to what was recovered 
in these 19 cases. I know in the past we have discovered that the 
courts have been extremely lenient in dealing with doctors, phar­
macists, and others who have been actually convicted of fraud. It is a 
kind of double standard that ap~ai'ently is at work here and the sen­
tences have tended to be very bght-the fines hn.ve sometimes been 
only token fines, very little more' than that. In the civil side of our 
effort there has been no recovery, if this information is correct, so this 
is sort of an anemic record of results. 

Mr. RUFF. Senator, I think first of all the vast bulk of both the 
investigative and the ;rrosecutive effort in the health care area has 
been on the medicare SIde represented by the activities in the program 
of the Office of Integrity, now being assumed under our office. There 
has been substantial recovery of the funds on the medicare side. It is 
true that on the medicaid side neither the Justice De:partment nor 
HEW, over the years, has devoted enough resources to mvestigation, 
prosecution, and civil recovery of the funds in that area, but we trust 
that that is going to improve now that we have additional manpower 
to devote to it, as well as the new thrust that will be given to the effort 
by the State control units. 

Let me just say, by the way, on that score that our current figure 
of recoveries under Project Integrity-that is the nationwkle medicaid 
State-Federal program-now is in the area of $2.6 million, so I think 
that our g~neral success in attempting to recoup funds misspent will 
be more eVIdent next year itt this time. 

Senator OHURCH. I think it would be well for the staff to calendar 
anoth!':, hearing about a year from now so that, we can trace this along 
and see what progress is being made. The figures that we have been 
using that 1. have been quoting here deal with the numbers of cases 
that are under investigation and an relate to the medicaid side, is 
that correct? 

Mr. RUFF. No, that is not correct, Senator. The 1,000 cases repre­
sents the entire workload of the Office of Investigation. As I indicated, 
the principal caseload in the health care area has always been medicare 
and prinCipally carrying the load has been the Office of Progl'am 
Integrity. Perhaps Mr. Beal and Mr. Nicholson can be more s.pecific 
on those numbers, but we are, as I indicated, in the process of brmging 
that criminal caseload into the 0:5ce of Investigation so that next 
year our report will indicate the full scope of criminal activity by 
HEW within the Office' of Investigation. 

Senator OHURC~. Well, the number of indictments and convictions 
that I referred to covers bO'bh medicare and medicaid? 

Mr. RUFF. That is correct. 
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Senator OHUP..CH. Wen, to get back to my earlier conclusion, it is 
pretty anemic. 

Mr. RUFF. I grant you that, Senator, and I think there is consider­
ably more success on that side, both civil and criminal. 

MI'. NICHOT.SON. We have had, Senator, over the period of our 
existence us the Office of Public Integl'ity, approximately 300 con­
victions for medicare fraud. That is based on the referral of around 
800 cases that have been done by the U.S. attorneys. We have had 
overpayments established in the neighborhood of $31 million over the 
last several years since we have been actively involved in areas of 
fraud and program integrity. Of that amount, we recovered about $20 
million, su there is still about $10 million outstanding. 

Senator CHURCH. I wanted to be sure we have the accurate figures 
in the record. I thought that the ones I quoted seemed very trivial. 

Have you any information us to what this enforcement effect has 
cost over this period of time as compared to the amount collected? 

Mr. NICHOLSON. I could try to provide that information to the 
committee if you like, Senator. 

CosT-BENEFITS DATA REQUESTED 

Senator CHURCH. I wish you would, and I wish you would include the 
whole cost involved so that we get some idea of what it is costing us 
to try and clean up and police this progrum, compared to the results. 
It may very well prove to be that we will have to take a different 
approach in the criminal law enforcement, which is totally inadequate 
even with State participation. That may be what will happen: I 
don't know. We may have to cut this whole system and set it up a 
different way and attempt. t.o find whether there are some structural 
changes t.hat. can be made thut will eliminate the incentive to cheat. 

Your own estimates of t.he amount of fraud that exists within t.he 
program I have no reason to question, and t.hey are st.aggering. The 
attempt to get. at these cases and to eliminate this problem is fright­
ening, apparently, because of the size of the profit. Inform us of the 
pubhc money that is being wasted, that is being skimmed off this 
whole medical effort by crooked people. I wish you would furnish us 
with the cost figures and do so in a way that will enable us to identify 
just what those figures represent so that we can check those figures 
against the congTessional appropriations and try to make some sense 
out of them. 

Mr. NICHOLSON. Yes, sir. 
[The following letter was received by the committee:] 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
HEALTH CARE FINANCING ADMINISTRATION, 

Baltimore, Md., August 17, 1978. 
Hon. FRANK CHunCH, 
Senate Special Committee On Aging, 
Washingtem, D.C. 

DEAR SENATOR CHURCH: You may recnll during the July 25, 1978, hearings 
on the DHEW progress in implementing the section 17 medicaid fraud control 
unit provision, the cost benefit of the Office of Program Integrity's (OP!) fraud 
and abuse control programs was questioned. The table below demonstrates the 
cost benefits derived. 



18 

Cumulative Federal 
dollars Identified for 

recovery through March 

Cumulative Federal 
costs through March 
1978-Central'iofflce 
and regional offices 

Mealcare •••••••••••••••••••••••••••• ~....................... 1 $31, 770, 000 , $35,000,000 
M.edlcnld ••••••••• · ••• _ ••••••••• _............................ 39,000, OQO '5,700,000 

·TotaL .••••••••••••••••••••••••••••••••••••••••••••••• -----:4-:"0,-=77-=-0,-:'0:":00-----4-0,-70-'0,-00-0 

1 For period January 1970 to March 1S18 • 
• Approximate adllunlstrative costs lir the medicare progn,!\ ilHegrity effort for period January 1970 to March 1978. 
'.Approxlmate figure for period January 1976 to Marcn l!iii'; information reported from the States Incomplete. The 

new fraud and abuse reporling system developed by OPI will correct this .sltuation. . 
! Ap~roxlmata administrative costs for Medicaid Fraud and Abuse Control Division (Social and Rehabilitation Services) 

for penod January 1976 through March 1978. 

It should be noti'1d that prevention and deterrence of fraud and abuse is a 
prinlary goal of the HOFA OPI progl'ams. The above table does not reflect any 
valuation of that deterrence factor. 

If you require additional information, please call me. 
Sincerely yours, 

DON NICHOLSON, 
Director, Office of Program Integrity. 

"WHO OWNS WHAT" 

Senator CHURCH. As I mentioned earlier, there appears to be an 
escalation and a growing sophistication of the kinds of fraud being 
practiced. It is no longer a matter of owners buying boats or vacation 
homes with medicare or medicaid money; we now have instances of 
multiple ownerships, related businesses, and the contracting for 
services with a variety of businesses in ways that open the door to 
complex and hidden manipulations. In fact, one of our committee 
staff members who specialIzes in reimbursement in ownership issues 
feels that it is increasingly difficult to know who owns what, and the 
first annual report of the Office of Program Integrity to the Inspector 
General of HEW seems to acknowledge this pomt wlwn it says, and 
I quote from the report: . 

The. new breed of financial manipUlators who have invaded the health cate 
industry, particularly the chain organizations, have devised new methods for 
maximizing program funds which are exceedingly complex, difficult and, in many 
cases, their action is illegal. 

Now I know that you are in the process of drafting regulations to 
comply with section 3 of the law to require medicare and medicaid 
providers to supply full and complete in1ormation as to the identity 
of each person with an ownership or control interest in the entity or 
any subcontractor in which the provider directly or indirectly has a 
5-percent or more ownership interest. We have been looking at these 
draft regulations and some questions have arisen on the basis of our 
review liav1.ng to do with this requirement for more complete informa.­
tion with respect to ownership. 

I am advised t,hat on the basis of this staff revie\v, the proposed reg­
ulations apparently provide no means for validating the information 
to be supplied by the owners of the contractor providers. Does this 
mean that the submitted material is to be taken at face value and in 
no way checked out? 

Mr. BEAL. The draft regulations do not specifically provide for 
validation to the best of my recollection, Senator. However, I am 
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sure that they will be the basis for monitoring, for checking out, if 
there. is any indication of fraud in the operation. 

Mr. RUFF. I think it is fair to say, Senator, that that part of their 
compliance will be audited by the Office of the Inspector General as 
we go into the healtih care providers to check oi1tbe accuracy and the 
validity of their disclosure mformation. I think it would be unusual to 
have that kind of provision in a regulation. I don't really believe that 
the absence of a specific validation function in the regulation really 
bears directly on the issue. It is something that we are very concernecl 
with because we intend, in the Office of the Inspector General, working 
with the Office of Program Integrity and HOFA, to make use of that 
information for criminal investigative as well as auditing purposes, 
and obviously it is crucial to us as well as to other States and others. 
We would see both, I suppose, the Office of Program Integrity as well 
as our auditors spot checking this information as appropriate, Mr. 
Oha.irman, to determine whether or not the information was provided 
accurately. 

Senator OHURCH. WeH, in looking at these regulations, we were 
left to wonder whether they were drafted in such a way as to enable 
you to identify interrelationships and ownership networks that seemed 
to be the norm. An owner of a nursing home, for example,' may own 
an interest in a pharmacy and possibly a piece of a laundry, a hospital, 
what have you, constrnction business, and instead of charging com­
petitive prices at the nursing home, the auxiliary service charges as 
high a price as possible because of this interconnecting; interlocking 
ownership network. 

Now unless a systematic means of discovering and identifying such 
pa.tterns is established, hidden ownership may go undetected and the 
disadvantage for abuse will go unrecognized. Given the fact that we 
know that the methods for milking the system keep getting more in­
genious and less evident, how do you propose to cope with this de­
veloping problem? 

Mr. NICHOLSON. Senator Church, I think the regulations as they 
are drafted will give us an opportunity to be able to examine those 
kinds of interrelationships. The regulations require that if there is a 
5-percent or more ownership interest in a particular facility, that in­
formation be furnished. That would include not only indlvidual in­
terests, but corporate interests of, let's say, a holding company over 
a particular group of facilities. I believe it will be able, on the basis 
of those requirements, to examine to a level of detail and to be able 
to detect where there is an interlocking arrangement that might sug­
gest a potential for abuse in the program. 

Senator CHURCH. Well, you are aware of the problem. 
Mt·. NICHOLSON. Yes, sir. 
Senator OHURCH. And you try to deal with it in devising these 

rcO'ulations. 
Mr. NICHOLSON. Yes, sir. Very shortly, as these regulations are 

proposed, we will be releasing instructions and information to medi­
care contrllCtors, medicaid State agencies, und to the private com­
munity to make sure they understand what these disclosure require­
ments entail. 

Mr. RUFF. I think on that score, Senator, the key is what we do 
with the information after we get it and we hope we will get it in the 
course of the next year so that we can, in fact, determme that an 

' ... ----------=--------=.======='-'-'-------~~~--



20 

owner of a facility in one State also hils an interest in a facility in 
another State. That really is a matter of how the iuformation is 
treated once it is gathered. 

CRITIOISM: SLOW IMl'LEMENTAT;ION 

Senator CHURCH. vVe have a letter 1 addressed to me, as the chair­
man of the committee, from one Stnte attorney general to get its. 
operation approved for participation in its program, nnd the attorney 
general hilS reported to us, to summarize: 

I believe that the general posture in HEW in the substantive areas of how to 
tackle fraud and what is the appropriate role of a single State agency, vis-a-vis. 
fraud control, is lacking in vision and lacking in aggressiveness. I get the impres­
sion that HEW is more concel'ned with sctting up a structure for evaluating: 
grants than in implementing the purposes of the law which, as I understand it, 
was to enco1,lrage aggressive and innovative approaches on the part of States to 
protect and vigorously prosecute medicaid fraud. 

He also says in his letter: 
I can only conclude that HEW is implementing H.R. 3 with people whose sole· 

knowledge of fraud stems from medicare experience and who are trying to force­
the single State agency nnd medicaid fr!l,ud control unit into a Federal medicare 
investigntive and prosecutorial roll'. This amounts to the Federal ngency sub­
stituting its own definition of fraud with a far more encompassing State definition~ 

Now what about these c6ticisms? 
Mr. BEAL. I thir),k there are two, Senator. The latter one, in terms 

of any effort by us to force a particular pattern or definition of frnucl 
or method for Its investigntive and detection, I don't think is correct. 
I think the law ve~'Y wisely left to the States the responsibility for 
establishing these units and for operating them under their "laws 
with the ll'ederal involvement limited to the funding of them, the 
establishment of standards, and the maintenance of records of their 
performance, which I think we have un oblis-ation to do for the Con­
gress. So I do not think that is a valid critimsm. The States fire oper­
ating these programs and they will continue to do that. 

On the other, in terms of l1p;gressiveness, I think we have come a 
long ways in recent years and m recent months in the efforts by this 
Department in the whole area of fraud and abuse. I think that is 
particularly so in the area of establishing these units. Wf!' have worked 
with States uncI we have encouraged tlie development of these units. 
We have, as I say, applications in hand, or States certified, which 
would cover 72 percent of the medicaid expenditures. It is our objective 
to get those units into opertation to the extent that it is in the Feclern,l 
power to do so, and we mean to keep at it. 

Mr. RUFF. Senator, I think I just have to comment, without knowIng 
what State that attorney general comes from, but I think he i" just 
dead wrong. I think that flrst of all ~ve have to begin with a congres­
sional determination that the kind of structure evidenced by the 
provisions of section 17 is the optimal strucliure for the investigation of 
provider . fraud-not benefici(1rY' fraud, but provider fraud. '1'his 
program is modeled directly on the office of the man who will tesliify 
lacer, Deputy Attorney General Hynes. The statute calls for what I 
think is an appropriate mixture of investigative and auditing function,,; 

1 See appendix, item 2, page 37. 
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indeed we hUNe forced. that struoture on the States beClwse that is what 
Congress called for and that is what 1 believe to be the most effective 
prosecutive and investigative device. Some States have, in fact, 
been reluctant Lo put that kind of an effort together; othe~'s have 
welcomed it. 

"No OLAIl\{ OF PERFEO'l'ION" 

I think that, yes, there have been delays. We hONe made no claim of 
perfection here, but I think by and large we have attempted to work 
both formally and informally with Stu,tes to try to meet their special 
concerns. We look to a State like Oolorado, for example, where the 
attorney generu,l ma.y not ha.ve ha.d statewide l?rosecutiv8 a.uthority 
n,nd where there wa.s· a district ll.ttorney's office III Denver which had 
been ttCtive in the medica.icl fraud field. I think that Sta.te represents fl, 

really shininl?; example of their willingness to work with us. 
Our flexibility a.nu their willillgness to work together helped create a. 

system in which tho uttorney genern.l a.nd the district a.ttorneys got 
together and l'iaid, "Let's work out u way of a.ddressing this problem 
and not worry about our special jm'isclictional conccrllfi," and I think 
tha.t is a.n example of the best of this system. We have had 'problems 
and we are working on them, but I think that that characterlza.tion of 
HEW'::; apIlroach to this issue, llS I said, is just dead WI·ong. 

Sena.tor CnURcn. Ca.n you give me a.n idea of what the averaD'e time 
ha.s been for the cel'tifica.tion process'? We have one case here-1 think 
it is Wisconsin-where the application has been pending since Ma.rch 
27. I am just wondering how long it takes, once a State formully a.pplies 
to participa.te in this progra.m, fQr it to be certified a.nd for itl-> a.gency to 
be set up'. -

Mr. NICnoLsoN. It norma.lly tukes a couple months, IvIr. Chail'ma.n. 
Senator OnuRcH. A eouple of months? 
Mr. NICnoLRoN. Normally it takes u couple months, but it would be 

around 2 months from the time the applica.tion is filed. 
IvIr. RUFF. I think it is worth pointing out thou~h, Senator, that 

funding is retroa.ctive to the dute of application, so it IS not a mutter of 
losing that funding thl'ou~h the period between the filing of the applicn.­
tion n.nd n.ctual certificatlOn. 

Senator OI-IURcn. How do you determine the ItffiOunt 01' what fol'~ 
mula has been adopted for determlning the amount of the Federal 
Government's role for making aVlJ.ilable'in a given State? I know it iH 
90 percent, but does that depend upon how Iltl'ge the local contribu-
tion is or does it depend on other factors? ' 

Mr. BEAL. rrhe limit, Senator, is spelled out in the legislation, which 
is $125,000 pel' quarter or one-quarter of 1 percent of the State's pre~ 
vious quarter's medicaid expenditures, whichever is higher. 

Senator CHURCH. I see. Now have you found thnt thnt quarterly 
determination has been unsatisfn,<"tory? 

:Mr. BEAT,. In some respects it hus, Sena.tor, because the medicltid 
expenditures in the Stn.te ca.n fluctuate mther significantly from 
qnarter to quarter and it hus not, I think, been the ideal basis on 
which to do budgeting and plamling of mq) end itut'es. I think fixing 
the participlttion ceiling n,t, SlJ.y, some pel'centa.ge of the previous year's 
expenditures 01' something like that woulc1 give you a more level 
Fedeml pa.rticipation in the progmm. 

Sena.tor CIlunCII. Do yon have [my other l'ecommendations to 
nutke to this committee tlS to how the present law cun he improved? 

34-700-78-4 
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Mr. NICHOLSON. 'Ne do hl1ve the item t,llfl,t Mr. BellI mentioned. 
We I1re putting together 11 tecImicl11 mnendment to chl1nge it to n,n 
I1n1111111 computl1tion. Aside from that, there is nothing at this point to 
really come fOl'wa.rd with. There have been some problems. One con­
cel'll, for example, is whether or not the stl1ffing problem that is cur­
rently envisioned I1S being necessary for a fraud unit to function is 
appropril1te for some of the smaller Stl1tes. We have interpreted the. 
intent of Congress to snggest thl1t we need to hl1ve I1t least full-time 
individul11s as auditors, Investigators, I1mI attol'lleys in order for any 
unit to be certified, and this is cl.'eating 11 problem as far as some of the 
sma1ler Stl1tes I1re concel'lled. 'l'hat 11ll1y be an appropril1te thing to 
come forward with. . 

NEED l'OR FLEXillILITY 

Senator CHURCH. Well, I would hope thl1t we cl1n I1dministel' the 
prog1'l1m, at lel1st within permissible boull(lI1ries into the 1I1w, in such 11 

wily as to I1ccommodate the smaller Stl1tes, I1ncl that mel1ns showing 
such iiexibility as you Ctm. There I1re certain stl1nclards that I1re definite 
that you luwe to provide and certainly I would not criticize you for 
doing thl1ti thl1t is your obligation. III thl1t proves to be the Cl1se, I 
wish you would fUl'llish this committee with the recommencll1tions I1S 
to what chanf7es in the law would help to fl1cilitl1to the program I1nd 
give the fleA'ibl1ity thn t it needs to nccommoc1l1te vory differing needs of 
sml1U Stu,tes as compared to 1m'ge Stl1tes. So often in theso Federal 
prog1'l1ms we don't have that flexibility. 

I know that in connection with meciicllre, for exmnple, and nursing 
homes and little country hospitalR in my Stl1te we hl1ve. 11 dreadful 
time of trying to get Fedeml ttdministmtors to under8tand that they 
are not dealing 'with Washington Central Hospital or Georgetown 
Hosrita1, but with small units thnt hnve very limited resources. 

All right, I want to thank you for yonI' time. I would hope thl1t ItS 
you get n,dditionl11 experience you would feol free to volunteer to this 
committee whatever recommend!1tions you ml1y have for chm.lges in 
the l!1w and the views you hlwe to make it more effective. 

Mr. BEAL. We will be plel1sed to do that, Sen:1tol'. 
]\/[1'. RUFF. Thltnk you, Senator. 
Senator OHURCH. Our second panel this morning consists of OharleR 

J. Hynes who is deputy attorney general of the'Stl1te of New York: 
nne] special prosecutor for nursing homes, u,nd Stephen Press who is 
the chief l11cclicl11 officCt, of the Stl1te of Oonnecticut. 

STATEMENT OF CHARLES J, HYNES, DEPUTY ATTORNEY GENERAL, 
STATE OF ~1EW YORK, AND SPECIAL PROSEOUTOR FOR NURSING 
HOMES 

Mr. HY.NE~. Good mOl'llillg, M1'. Chail'm!1n. 
Senator 0HURCH. I am gluel to welcome you back. It hu,s been your 

pel'severunco and yOUI' effol't that had so much to do with our coming 
to establishing a, llationl11 enforcement program. 

Mr. HYNES. Thank you. 
Senn,tor CHURCH. Wo I1re indebted to you for sho,wing us the w~y. 
Mr. HYNER. If I mu,YI Mr. Oho.irml111, I would hke to SlUnmnn7.C 

my statement tUlcI orrer it for the record. 
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Mr. Ohn.ll'mnn, I beliove thltt Public Lu,w 05-142, pu,rticuln,dy 
Hcction 17, provides u, significu,nt tool to t,he Sta.tes to pl'operly con.­
tain health care fraud. I fnrther believe that the Department of 
Health, Education, and Welfare has a fundnmental obligation to the 
tn." .. payers of this conntry to enCOl1l'tlge States to u,pply for cel'tifieation, 
I am distressed, itS yon aro, o,t t,he slow pu.ee of eertifielttion, lJl1rti­
culu,l'ly sime New York Stl1te today has not been certified. I thmk it 
is ~oing to lead to It 2-yen,r proje'r~t rather than the :3-year project 
WhICh is the congressional intent. I eamestly hope that Oongress will 
amend Public Law 95-142 to permit the B-yen,r period to begin from 
the date of certification. That makes more sense. 

THE NEW YORK EXPERIENOE 

N ow if I mt1Y, I would like to briefly discllss some of the changes 
that have occllrred in New York State in the la~t 3 years. When we 
hegan in 1975 we had a medicaid system thn.t was llt.el'qUy riddled with 
fraud Itnd abuse, a system regulated by an understaffed, \.mdel'finn.nced 
State health department which, incrcclible ItS it seems now, assigned 
but a dozen auditors to check the books and records of more than 
2,700 facilities with medict1id expcnditures of $2.5 ,billion. Todo,y I 
am hu,ppy to rcport that buLween OUl' office and the State clepu,rtment 
of heu,lth, there arc more thu,n 300 auditors in New York Stn,te. 

Before 1975, not one single nursing home owner hn,d been prosecn tcd 
a.nywhere in the State of N ew York, nor wo,s there ltny serious attempt 
to recover fraudulent overpayments to providers. quite simply, 
health care providers and other similltr white collal' criminals-the 
ren,l profiteers in the system-were pushing us town.rd fiscal and morn,l 
bankruptcy in the nursing home indhstl'Y. 

Today 1:38 institutional J?rovidel's, und vendors of services to ~hoso 
institutIons, hltve been incllcted by our office. or the 90 Cllses com­
pleted, 7 hn.ve hacl their cases dismissed, 5 have been acquitted n.nd 
78 have been convicted. Jail sentences ranging from 6 months to 10 
yem's have been handed down by an increasingly concerned judicim'Y. 
vVe have received, in cltsh or by n.ssignment of a::;set6, ovm' $6 million 
in restitution from convicted providers. :VIol'eover, we have discovererl 
overstn.ted e}l.-penclitures of $64 million, [mel of this amount our auditors 
have turned over to the Stn.te department of henlth ltnd to our own 
in-house civill'ecovery division Itudit reports identifying more than 
$43.5 million in oV8rpn.yments. 

Our civil recovery division, which was of:1Lnblished only last Sep­
I ('mb,el', has brought 23 lawsuits to ditto which toLltl ovel' $12 million 
in cln.ims o,llllhns reeov01'ed thl'ee-qnal'tOls of $1 million. And fillltlly, 
in cooperation with tho New York Stn,te Tax Depal'trnent, liens of 
OVel' $4 million lllWO been assessed against providcl's. 

Now York's fmud pl'oblem, as this committee n,n(l the House or 
.Rol)l'es<'ut,n.Liv<,s' COIYUllittee concluded, was not unique. I think thn,t 
Publ1c Ln,w 95-142 offers tho hope so despemtely needed to GOntaill 
hel11th fmu<l in tbis country, Ye.t. the elimination ot fl'n.ud, howevel' 
m'lt,iettl in the effort to eontl'ol costs, must not be viewed as n. pltlltWen. 
It is, to be sure, medicaid's most appn,rent and contl'ovel'sin,l problem 
but, in terms of our ontire health co,l'e system, itisnottheonlyproblem. 

'1'his N n,tion has been talking n,bout national hen,lth caro for mu.ny 
y<'lU'S, Based on present predictions, totn,l annual heoJth expemlit.Ul'eH 
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,,,ill go up $85 billion by 1980, reaching n, tot.nlM $244 billion. By then 
experts calculate the cost of hosoitu] care will average well over $200 
a day and at somemn,jor medica,l centers the rate wlll probably rCl1ch 
$500 a day . .At this very moment it is estimated that 12, cents of every 
t.ax dollnr goes tu hC!1l th care. 

FRAUD, VVASTE ENDANGER NA'rroNAI, HEAL'l'H INSURANOE 

With such figures staring' us in the face, universal health insurance 
pltll1S for people of all ages ,,~n never be economically feasible and, 
t.hus, can never become it reality unless the economics' of health care 
are carefully analyzed with an eye to evaluating Hu(l stopping the 
WIlSLe brought U,bOllt by fraud and mismanagement. 

Today, Mr. Ohairman, no one knows how much good pt1tient care 
l'eaUy costs and I submit that the first priority of all of us concerned 
1,vit,h this issue should be Lo provide that answer fm eiwh of our States. 

With the pass!tge of Public I~aw 95-142, we have the opportunity 
at last to gu,ther essentiul information itS to the cost, the qualit.y, 011<1 
the tHstribution of patient care in this country. It is for these reasons 
+,hat I have proposed that such offices be made pOl'manent. 

Thank you. 
[The prepared stat.ement of Mr. Hynes follows:1 

PHNPAm',D STATlDMlDNT OF CUAHL1,S J. HYNES 

Senator Church, members of the committce, ladks and gentlemen, for nearly 
4 yettrs my office has struggled with the problems of medicaid fraud and lllis­
manttgcment in New York S~ate. While we have been reasonably successful iii. 
identifying fraud and abusc and in beginning the process of administrative reform, 
it is clcm' that lasting improvement will require a major overhaul of thc ways we 
deliver and pay fol' hC'alth care in this country. Until we design and implement 
long-term reforms in our current mcdicaid system, the criSis in medicaid and in 
the rest of the health carc system will continue to g,1'OW. 

When wc lost met in late 1970, I testified that I would have likcd nothing morc 
than to' '11 you that the forces of evil in the health care industry in my State and 
elsewhere had been vanqUished, and tlmt order and justice had returned to thc 
bC'uefit of our elderl~' people. I also stated that I feared there still existcd a climate 
in this country whcre the ('xploitation of old people was a respectable and risk-free 
profeRsion and that our Nation was in danget· of losing far more than Federal and 
State tllX dollars-it was in danger of losing a cornerr:;tone of the Amcrican way 
of life its(~lf. 

I no,y believe tlUtt thc tidc has b('gun to reverse itsc-lf through the efforts of 
your committec, Representativcs Jim Scheucr of New York and John Moss of 
California, and others, in passing a, bill Public Law 95-142, commonly referred to 
as H.R. 3. This bill, signcd into law in October 1977, gives each Stutc, perhaps 
for the first time since the advent, of medicaid IJ.nd mcdicare, an opportunity to 
propcrly contain health carc franc!. • 

The basic purpO!;le of section 17 of tllis law is to improve thc capacity of State 
and Federal governments to detect, prosecute, punish, and discourage fraud and 
ahuse hy providers participating in the mcdicare and medIcaid programs. Pro­
posals merely to make existing single State Ilgency fraud progrnms eligible for 
~pecir..l Federal funding were rejected, and I hclicve correctly so, as only providing 
nc1ditional Federal dollars to the $tatus quo. 

Congress htlS wisely concludcd, I bclieve, that without meaningful and in­
depcmdenb State programs of criminal prosecution, medicaid fmud could not-ancl 
woule} not-be hrought under control. New York Stnte's experiC'nc(' has demon­
stra,tecl clearly thnt programs and prosecutions would not mix. The ngency 
rrsponsible foJ' dispersing medicaid and medicare dollars could not be expected 
to look for criminl11ity in t.he system, 

Further, tho n,verngo local prosecutor, weighcd clown with street crimt:'s, 
muggings, IIltll'd('rs, nnd rape~, coulc1not be C'xpccted to prosecute massive whitc­
eollar criminal consph'nciC's. They simpl~T have enough on their hands without the 
Ildclitional hurc101li:1 imposrd hy these highly complrx and sophiRtientpcl schemt'J;. 



25 

In its wisdom, Congress provided funding incentives fot' States to establish 
medicaid fraud units in their attorney general's offices with statewide investiga­
tive and prosecutorial powers over the entire medicaid system. 

If they meet the Federal standard/3, these units willlreceive Federall'eimburse­
ment of 90 peroent of their costs for a period of 3 years. Although it is 9 months, 
to the day since this bill was signed into law, only a handful of states-Alabama, 
Louisiana, Michigan, and New Mexico-have applied and receivedH.E.W. 
approval for the Federal funds. A number of other States have submitted applica­
tions for the funds and are awaiting similar approval. 

With respect to my own State's application, after the promulgation of the 
rcgulations and the clarifying of various jurisdictional concerns, New York sub­
mitted its application to the Department of Health, Education, and Welfare 
almost 3 months ago. Having been cited by Oongress as the "model agency" for 
these units, we hltd hoped for a rapid and affirmative response. This response has 
not been forthcoming. 

Many States that we have contacted are experiencing similar difficulties which 
can only be blamed on a kind of bureaucratic delay. For example, a "new" unit 
being set up in a Midwestern State received the following reply in response to its 
application: "Accompanying your hudget by quarters, we will need to know in 
which quarter each staff member will be hired, the established caseload by quarter, 
including the delineation by type of case and level of investigation, and a time 
cstimate for case processing by type of case and level of investigation." 

What possible answer could be given to such a request by a unit that has yet to 
undertake the investigation of medicaid fraud within its State? I suggest to YOl,l, 
Mr. Ohairman, that had New York been asked for this type of information at the 
outset of its investigations, the office of the special prosecutor would today be 
\'cporting a more moderate story. 

Further, the quarterly restrictions and reporting imposed by Public Law 95-142 
create a second type of problem. Because the medicaid budget of each State 
varies from quarter to quarter, there seems to be little, if any, redemption in 
requesting quarterly reports. The same objectives could as easily be accom­
plished by annuall'oports and would, indeed~ assist the SLates in their planning 
'unction as well as reduce both Federal and i::itate paperwork and staff time and, 
hence, dollars expended. 

Given the difficulties in establisning or maintaining medicaid fraud control 
units, it appears that the investigations will actually be funded, then, for a period 
of 2 years, and not the three as was the original intent. This is not satisfactory in 
my opinion, Mr. Ohairman, when une considers the kind of investigations to 
whioh I have been referring. 

They are long, they nre tedious, and they are diffiiltUt. In our office, such an 
operation is generally begun by sending It team of auditors into a facility or by 
bringing the books and records of a nursing home or other institutional provider 
into our offiee. Usually these particular facilities have been carefully targeted in . 
ndvnnce for investigation. Some of the targeting faetors we use are as follows: 

(1) Operators previously known or believed to be engaged in fraudulent 
activities; , 

(2) Affiliation with consultants, vendors, contractors, etc" known or believed 
to be engaged ill fraudulent activites; 

(3) Improprieties identified by review of audits conducted by or for other govern­
ment agencies, referrals from agencics, civic groups, informants, anonymous tips, 
ect. ; 

(4) Geographic considerations-certain investigative techniques lite mote 
RUccessful in one area than others; certain schemes nre more prevalent in cet·tain 
areas; 

(Ii) Type of f[wility (voluntary, public, proprietm'Y); 
(6) Size of fncility; 
(7) Medicare/medicaid percentage; 
(8) Oost analysis; 
(9) Multiple ownership (interlocking ownership in separate free st(tndihg hos­

pit(tls nursing homes, health-related facilities, etc.); 
(10) Multiple facilities-hospitals, nutsing homes, health-related facilities, etc.­

enmbincd in one facility. 
On co the subjects or'investigation have been selected, our auditors, using a 

varinty of techlliqt1eS developed, tested and refined from the inception of our 
offiCI! over 3 yenrs ago, make preliminary judgments as to the validit:;r of the ex­
pensl~ cla,jms submitted by the facility to the State. This initial audit work 
gen~'mtes leads which twe handed over to investigators who operate under the 
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direction of an experienced prosecuting attorney assigned to the case from the 
beginning. 

All manner of books and records must'be obtained by subpena, search warrant, 
or consent and carefully examincd. And I refe,r not only to the books and records, 
but also' to the myriad of public and qunsipublic documents thnt can often yield 
substantial investigative leads, such as the following: 

(1) Corporate papers; 
(2) Title searches, mortgages, etc.; 
(3) Professional licenses and applications to the State education departmcnt can 

pl'ove pertinent background data; 
(4) Rccords of credit card companies (D & B); and 
(5) Bank records. 
These crimes are "paper crimes," and there is rarely an eyewitness. The only 

"smoking gun" we are likely to find is a set of phony books and records. W c 
must often rely on circumstantial evidence, but evidence that must be more 
than sufficient to prove criminal knowledge and to rebut the all-too-common 
defense that "My accountant did it," or "I had nothing to do with the daily 
financial operation of the home," or "I'm a doctor; I only care about patient 
care-not books and records." All of these defenses must be anticipated and ne­
gated 'from the outset. 

Our investigations to date make it clear that medicaid fraud in New York 
State prior to 1975 existed on a massive scale. What kind of frauds have we 
found? We have found everything from the most obvious to the most highly 
sophisticated criminal scheme. Among the less sophisticated, we rave uncovered: 

(1) The outright theft of funds by an owner or employee; 
, (2) The intermingling of patient funds with the proprietor's accOlmts j 

(3) Double billing for items included in the medicaid rate; 
(4) Rcquiring donations from patients and families as condition of admission 

to the home. In one of th.e more heinous cases yet uncovered, a Buffalo nursing 
home operator named Trippi was extorting under-the-table cash payments from 
family members on the threat of lodging their relatives in the antiquated and 
ill-kept wings of his facility. The owner, Frank Trippi, was convicted and was 
himself lodged in the State cO~'l'ectional facility at Attica for nearly 2 years. 

(5) The retention of interest on patient accounts; and 
(6) ThO'retention of deceased patients' funds. Only slightly more sophisticated 

are :the following' schemes: 
(1) Billing the State for~ patients who have died or moved; and 

. (2) "No-show" or "phantom" employees who are usually relatives of the 
operator, and who are often carefully disguised as "conSUltants." 

More significantly, we have found vendor frauds that are equally pervasive and 
even more difficult to detect. My previous testimony before this committee 
details the types of schemes which, genera,lly, result in cash ldckbacks ranging 
from 5 percent to 33Ya percent of a facility's gross monthly billing with a, particuInr 
vendor. In addition to these vendor frauds, which to date have yielded somc 50 
indictments, we have also seen a dozen more subtle sohemes, including phony 
construction costs, hundreds of thousands of dollars in falsely inflated accruals, 
and concealed ownership of related companies. 

To develop these cases, I ha,ve selected and trained a staff of capable lawyers 
who are, for the most part, former prosecutors. This group works closely with our 
auditors and our special investigators, who are generally former police detectives, 
ex-FBI agents, and the like. vVe conduct frequent in-house seminars. vVe have 
invited prominent members of the legal profession, in and out of law enforcement, 
who ha,ve l(1ctured to the staff and kept them current on the latest developments 
in the law, strategy, a,nd techniques. All this in the pursuit of a standard of ex­
cellence which is necessary to cross swords with 'hhe best lawyers that white-colhtr 
criminals ca,n buy. 

From the beginning, our office has proceeded from the principle tha,t there is 
no pride in a,uthorship-tha,t coopera.tion among a,gencies in and outside of New 
York must be the corne~'stone of any hoped-for success. 

Our office and the State health depmt.ment--the State agency responsible for 
monitoring and Eletting nursing home rates and standarcls-ha,ve entered into a, 
memomndum of agreement designed to insure that our work dovetails with and 
complements the programmatic and monitoring work of the department of 
health. We provide the State health department with technical assistance and 
up-to-elate tra,ining in the art of fraud auditing. 

We have provic\ed informatioll, and expertise beyond New York State, as 
well. We 4ave encouraged a,nd will continue to encourage law enforcement agencirs 
throughout the country to avail thmnselves of our expt'ricnce and intclligcncl1 
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inforlnation-and they have done so on It regular hasis. Certainly, no arm of' 
government has a right to think that it can achieve success in an arena of thefle 
dimensions without such regular candid exchanges. 

In addition to these efforts, we al'lo initiate and support legislative recommen­
dt\tions which will help to eliminate the problems which infect the medicaid 
program. Similarly, we have an active community liaison program which reaches 
out to citizen groups in the communities to aid us in enacting remedial changes 
in the law a,nd in gathpring critical intelligence information. 

Now let me tell you hriefly ahout some of the changes that have occurred in 
New York in the last 3 years. 

When we began in 1975, we met a medicaid system that was literally riddled 
with fraud and ahuse. A system regulated by an understaffed, underfinancecl 
State health department which, incredible as it now seems, assigned but a dozen 
(between 11 and 26) auditors to check the books and records of more than 2,700 
facilities with medicaid expenditures of $2 billion. 

Today I am happy to report that between our office and the State health 
department there are more than 300 auditors in New York State-a-formidable 
army to contain health fraud. . 

Before 1975, noi; a single nursing home owner had been prosecuted anywhere 
in the State of New York. Nor was there any serious attempt to recover fraudulent 
overpayments to providers. Quite Simply, health care providers anri other similar 
White-collar criminals-the real profiteers in the system-were pushing us toward 
fiscal and moral bankruptcy in the nursing home industry. 

And where are we today? Today 138 institutional providers, and vendors of 
serviccs to those institutions, have been indicted by OUI' office. Of the 90 cases 
completed, 7 luwe had their cases dismissed, 5 have been acquitted, and 78 have 
becn convicted. Jail sentences mnging from 6 months to 10 years have been 
handed down by an increasingly concC'l'ned judiciary, to whom our attorneys haVe 
advocated the necd for strong deterrent sentencing. ''Ie have received in cash or 
by assignment of assets over $6 million in restitution from convicted providers. 

We have discovered overstated expenditures of $64 million and of this amount 
our auditors have turned over to the State department of health, and to our own 
in-house civil recovC'ry division, n,nrlii; l'rports identifying more than $43.5 million 
in overpayments. 

Our civil recovery division, which wc established only last September, has 
brought 23 lawsuits to date which total ovrr $12 million in claims and has recov­
ered more than three-fourths of a million dollars. 

Finally, in cooperation with the New York State Tax Department, liens of over 
$4 million have been assessed against providers. Twelve defendants have been 
indicted specifically on tax charges. To date, six have been convicted. There have 
been no dismissals or acquittals. I might adel, parenthet.ically, that before we 
began our investigations, there had hardly been a single prosecution anywhere in 
New York State for violation of the State, as opposed to Federal, tax laws. This 
extremely valuable weapon against the white-collar criminal had become a dusty 
relic on the statute books. 

Today in New York-at least in the nursing home industry-I believe that we 
have made fraud a very precarious activity. We have done this, not with mil'ror~ 
or any other magic, it has been accomplished with resources-the same resources 
that will now be available to all States uncleI' Public Law 95-142. 

The medicaid system in this country has been a hostage to fraud and so; too, 
has been our entire health care system. Yet the elimination of frauc1 however 
critical in the effort to control costs, mm,t not be viewed as a panacea. lt is, to be 
sure, mecUcaid's most apparent and controversial problem. But in terms of Olll' 
entire health care system, it is llOt the only problem. 

This Nation has been talking about national health care for many yem's. Based 
upon pres(;'nt predictions, total annual health expcnditures will go up $85 billiOn 
by 1980, reaching a total of $244 billion. By then, experts calculate, the cost of 
hospital care will averagc well over $200 a d~~', and at some major medical centers 
the rate will probably rc \ch $500. Physicians, alreaCty higher paid than !p.embei·s 
of any other profession, will probably be earning a median income of over $80,000 
a year. At this very moment, it is estimat(;'d that 12 cents of every ta.x dollar goes 
to health carr.. 

With such figures stal'ing us in the faco, universal health insurance plans for 
people of all ages will never he cconomically feasible and, thus, can nevel' become 
!\, reality, unless the economics. of health care are co,r(;'fully o,nalyzecl with an eye 
to evaluating and stopping the waste brought about by fraud and mismanagemen~. 

For the past 3 years, our office has immersed itself in the economics of medicaid 
ttnc1, in turn, the health care system. We have learned that Sto,te and Federal 
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laws which require reimburscment bascd upon so-oulled relLSonable eosts of doing 
business and prud~mt' buyet· ooncepts are meaningless hl practice. The fttot is 
thut reimbursenwnt is based upon costs submitted by individuul providers who 
are given little, if any, inoentive to economize. Cost ceiling'S, where they exist, arC' 
generally based upon openltor versus opemtor comparisons, afton fl'ul,ldulont 
operutor versus fraudulent operator compurisons, and nothing more. As a result, 
today no one knows how much good putient oure roully costs. I submit thut tIl(' 
first priority of all of us conc;erned with this issue should be to provide that answcl' 
for each of our States. 

With the passagc of H.R. 3, we have the opportunity, at last, to gather ossential 
informution as to the cost, the quality, and the distribution of patient care in this 
country. And, it is for these reasons that I have proposed that such offices be 
made permanent. Among reasonable men and women, the deterrent nature of 
the operation~ as well as its. oost-etTectiveness, could lead to no less a conolusion. 

In closing, lvlr. Chuirmun, I would like to quote something to you: "Beyond the 
speCific instances of fraud und deceit as they muy be reveuled und must be deult 
with, we are hending every effort to produce oonstruotive results that will prevent 
recurrence of cheating and misrepresentation: Result,s that will strengthen thp 
administration of regUlatory and medical care programs of city departments, und 
above all, results that will upgrade proprietary nursing homes in respect to oper­
ational effectiveness 'and quality of patient care-all in the public interest." 

These words were spoken some 18 years ago by Louis J. Kuplun, then New 
York City's investigation oommissioner' and author of the celebrated "Kaplan 
Report." Those same fraudulent providers found by Kaplan 18 years ago, who 
were not prosecuted and were allowed to l'C'pay their ill-gotten gains at 10 and 
20 cents on the dollar, have in the last 3 years been prosecuted and convioted by 
my office. 

New York is committed to seeing to it that our elderly and our poor receive 
that to which they are entitled and that the scandlLl of the 19GO'~~ and the scandal 
of the 1970's, does not become the scandtLl of the 1980'1;. And l~ew York stands 
ready to assist anyone who shares this same concern. 

I thank you and will welcome any questions you might have. 

Senator OHURCH. Thank you very much for your statement. 

STATEMENT OF STEPHEN H. PRESS, HARTFORD, CONN" CHAIR­
MAN, PROGRAM INTEGRITY SUBCOMMITTEE, NATIONAL COUN· 

, CIL. OF STATE PUBLIC WELFARE ADMINISTRATORS 

Mr. PUESS .. ivIr. Ohairman, as you indicated, I am the head of the 
Oonnecticut program. I am also the chairman of the Program Integ­
ritk~n~bcomtnittee of the National Oouncil of State Public Welfare 
Ac . ·strators. I hold one more distinction which is probably quite 
unique and has something to do with the statement that I would 
like to make here today. 'l'hat .is contained in the fact that my medic­
aid program has within it a successful program integrity unit. 
FU:Q.ding for the lillit was recently terminated by the Connecticut 
State LEigislature in the current session. 

While this action may not have been meaningfully carried out by 
the legislature and has already been partially revised, it points out 
.one of the problems of operating the medicaid program on the State 
level. That is that the Federal Government may set its mandates, 
but Govemorsand State legislatures will datermine ho'w those man­
elates will be carried' out. 

In the case of Public Law 95-142, the fact that Oongress voted 90 
percent financial participation for State frand units was very effective 
ill putting weight. in our State and other States behind prosecutoriaJ 
functions. However, it ignores the basic function of t,he single State 
agency in investigating basic fraud, and particularly in the area of 
abuse. ,. 

1, . 
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In QUI' own State I wo.uld say that 90 l)ercent of the co.llectible 
case$ PTe ill the area o.f abuse and I wo.uld say that this figure is 
effective thro.ugho.ut the co.untry. The pro.gram integrity units 0.1' 

surveillaince and utilizatio.n review units are funded with Federal 
participatio.n fro.m 50 to. 75 percent, depending upo.n whether the 
State mvo.lved has a certified medicaid management info.rmatio.n 
system 0.1' no.t. 

No.w my State legislature and several o.thers to.o.k 95-142 to. mean 
that they no. lo.nger had to. co.ntinue surveillance and utilizatio.n 
review effo.rts 0.1' pro.gram integrity units because the State fraud 
units wo.uld do. the jo.b. Well, the State fraud units are suppo.sed to. do. 
the jo.h o.f investigating fraud and, as I indicated befo.re, a majo.r part o.f 
the co.llectible do.llars in States like my o.wn are in the abuse area. 

Senato.r OHURCH. Oould you distinguish between fraud and abuse' 
fo.r purpo.ses o.f the reco.rd? . 

Mr. PRESS. Well, really what it co.mes do.wn to. is, in many cases, 
abuse is where intent canno.t be pro.ved, where fraud canno.t be 
proven, and in a great extent o.r the cases this is the fact. Where there 
is no. intent to. defraud, with built-in erro.rs o.f any type, a fraud case 
canno.t be made. In fact, the original pro.gram integrity actio.n by 
HEW.,:.......Pro.ject 500-is a situatio.n where the bulk o.f the cases are 
involving civil reco.very and no.nindictment b,:\cause they are no.t 

. pro.vable frfl,ud cases. 
In fact, in my testimo.ny I wan~ed to. mentio.n the fact that Secre­

tary Oalifano. issued a statement a year ago. indicating that he has 
sto.pped the pro.gram integrity computer pro.gram because it already 
had spit o.ut the names o.f so.me 47,000 po.tentially fraudulent pro.viders. 
The fact is I think that there has been po.ssibly 1;0 indictments out o.f 
the co.mputer list and I think all the situatio.n Idid is face the State 
peo.ple against angry providers who. seemed to. be feeling the statement 
as one which blanket indicted large numbers o.f physicians. I wo.ulu 
have to. say that indictments and convictions are much more effective 
tools fo.r fighting fraud than public relptio.ns. 

RECo.MlIIENDATIONS 

In terms o.f this situatio.n I wo.uld recommend that the State fraud 
units be co.ntinued beyo.nd its 3 years in general because I feel that they 
are and can be an effective deterrent against fraud. I do. no.t perso.nally 
believe that they will pay fo.r themselves, particularly in States where 
a 50-50 match is involved, and I have spo.ken to. atto.rney generals in 
other States than New Y o.rk who. agree with that po.sitio.n, such as 
New Jersey. I have go.tten a feeling that they themselves feel that 
abuse is the mo.re effective area, fo.r co.llectio.n o.f do.llars than fraud. 

Beyo.nd that, I heard mentio.ned earlier the fact that the reimburse­
ment under 95-142 may be retro.active. This is no.t necessarily helpful 
because we have a variety o.f States, lUllike New Y o.l'k, which do. no.t 
have fraud units and will no.t be given the State go-ahead to. start up 
lUltil they get Federal appro.val o.f their pro.grams because their pro­
po.sals co.ntain staffing requirements. Therefo.re, they am go.ing to. be 
waiting fo.r appro.val before they start. 
. OOlmecticut did no.t s~a~'t its hil'~g pr~cess until it,go.t aP1?ro.vll:l o.f 
1ts grant. Even tho.ugh 1t 1S one of the mne States wIth certlficatlOn, 
it has no.t yet put its peo.ple o.n bo.ard and has no.t go.tten underway, and 
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I would say that effectively would even shorten the program from what 
Mr. Hynes just stated earlier. So if we are going to have 26 more States 
certified at the end of this year, well, then maybe it will be a 1}6-year 
program rather than a 3-year program. 

In addition, I would like to recommend that the SUR function with­
in the single State agency be funded at least at the 75-percent level as 
opposed to its 50-percent level. In terms of this unit, this unit in my 
State and in most other States if; a major soUt'ceof referral Ior cases to 
the State il'l1ud agency. Now if you don't have that unit operating, it 
'8s::;entially would cut down the effectiveness of the State fraud unit 
;and, as I will indicate, they provide the principal preliminary investi­
gative sourceior the State fraud unit. In my own State this unit operates 
at a cost-benefit ratio of about $7 to every $1 spent. The unit has only 
been functioning since last October. It has collected about $100,000 
a month and operates at a cost of about $150,000 a year. 

Senator CHURCH. Can you explain just how that program operate.'>? 
Is that a computer operation? 

Mr. PRESS. Yes. I was going to get into that. 
Senator CHVRCH.Good. 
Mr. PRES::;. We operate on everything hom a variety of sources, 

everything from tips to medicare referring the cases to us. We, also 
have in being right now a system called Amoeba, which essentially 
is a table-driven system which ranks deviated providers by the amount 
of deviation. In other words, if they perform more than one first, 
office visit, if they perform too many lab tests, give too many pre­
scriptions, whatever particular example we use in the system, they 
will be ranked by the system in the order that they perform these 
deviations. 

This essentially is nothing more than additional tips for investiga­
tions. It provides us a place to start investigations along with f1. num­
ber of dollars that the provider has received. This is equivalent IiO, 
but probably not as effective as, the MMIS systems. We expect !ihis 
to be in operation next year in Connecticut. I would mention III terms 
of the MMIS system that there are some States that have certified 
systems which do not necessarily get the maximum benefit from them . 
. One of the problems in one bi~ Western State is that they have n. 

system which reports all the dev~ations by providers from that State 
in a single month but it does not rank them. In other words,.it has 
10,000 pages of reports indicating what doctors have deviated, but 
it does not say which are the worst and which are the best. Essentially 
you have to go through the 10,000 pa~es to determine who the worst 
offenders are. The fraud and abuse unIt in that State is not using the 
system except as backup. In other States they have got the Same ex­
tensive reporting system, but no staff. 

Without staff at the surveillance and utilization review level, the 
reports pile up in the corners of rooms and again the system is not 
effective. I point this out because it is importn.nt within the State 
agencies themselves that they have staffing to do the job of prelimi­
nary investigation. Out of those preliminary investigations frequently 
come the fraud referrals to the State fraud units. Now without the 
90 percent funding incentive, the States have not worked as well, 
and I say they may not do their job in the future. Again I would urge 
tha.t some thought be given to raising the funding level of these units 
which operate within the single State agency. 
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Senator CHURCH. In these civil recoveries that the surveillance 
program assists in the endorsement, how is the recovery treated as 
between the States and the Federal Government'? 

Mr. PRESS. It ir. essentially the same as under the State fraud unit. 
The recove'ryis divided by the percentage to which the State partici­
pates in the program, so it is essentially 50-50 recovery. -r should add 
that in most cases the recovery is done fairly simple. In some cases 
we have to exercise State regulation which allows us to withhold the 
provider's payments and potentially remove him from the program 
on civil &,rounds for violating the regulations of the State agency so 
that we eLo have those powers. 

I know that HEW has drafted regulations which would force those 
States to carry out that kind of methodology; but it is in effect in a 
good number of the States of the country, this civil process which 
allows the suspending of payments and po'tentiallythe suspending of 
the provider itself for the abuse rather than just for fraud. • 

"TIGHTROPE" BE'l"WEEN SERvICE, DETECTION 

I wanted to point out another factor that we suffer from in the 
medicaid program. The goal of the medicaid program is to provide 
services to recipients, not just to' catch fraudulent ~roviders, and we 
sort of walk a tightrope between providing the serVICes and trying to 
eliminate from the program those providers who, are treated poorly. 
Developing, claims processing s:ystems t~ capture fraud~lent providers, 
and abusers may be a good thmg, but If paperwork drIves frustrated 
providers from the program, its goals will not be met, especially:ifbill 
payment is slow as well. We want to keep 'those providers in the pro­
gram and we want to make sure that we throw out the bad apples, 
but we want to retain the rest of the providers in the program as well 
as we can. 

That is why I mentioned that statement before about the 47,000 
providers in terms of project integrity who are potential fraud cases. 
I think we have to be a little bit more careful about what we say. 
Many of the statements made in terms of fraud, including inspector 
general reports, were large guesstimates and not necessarily accurate 
at all. I know that on the floors of Congress there is a great feeling of 
horror when 'tihose figures are announced, but they are just guessti­
mn.tes. 

I know there is a great deal of fraud and I feel there is a great deal 
of fraud, but I don't feel it is necessarily within the kinds of figures 
that have been spoken about nationally, I think that what it should 
be calleel, even the collectibles that have been mentioned to you this 
moming, is frequently really what I call abuse, because these are cases 
which they started mvestigating on the fraud basis and are kicked 
back to other State agencies for collection because there are no indict­
ments possible in a particular case. 

r guess I have gone through a good dea1 of what I was going to say. 
One other area that you did mention was the area of e~'Posure of 
ownership interests in nursing homes and r did want to indicate that I 
felt that this was not an area where computer systems would be par­
ticularly effective. On the other hanel, I think this is an area where it 
is the major answer p,nel that essentially State and Federal investiga-
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tors, as mentioned befoi'e, will still need to research facility and land 
records to come uJ? with the vital information. 

Again I would like to stress the importance of keeping providers ill 
the program in terms of providing recipients the propel' care. With 
that I would be happy to answer any other qllestions you might have. 

Thank you. 
[The prepared statement of Mr. Press fo11ows:L 

PREPARED STATEMENT OF STEPHEN H. PRESS 

~ am an attorney, a medicaid director of a prqgram, with a s~lCcessful progmffi 
integrity unit, and the chairmun of the Program Integrity Subcommittee for the 
National CouD,cH of State Public Welbre Administrators. I hold one more dis­
tinction which is probably quite unique. That is contained in the fact that the 
Conne. cticut State Le.gislatll1'e recently voted to eliminate funds from the program 
integl'ity or fraud and abuse unit which I oversee. While this action may not have 
been meaningfully C!l.rried out by the majority of our legislature and has already 
been partially l'evised, it points out just one of the problems of operating a medic­
aid program on the State level. 

First of all the direction of State medicaid programs is dependent upon Gover­
nol'S and State legislatures. Regardless of the direction of the Federal Government 
and its mandates, if the State government is of a different mind, that mandate 
will not be carried out .. This is certainly the case in the area. of fraud and abURe 
where many States have ignored the function at lower levels of Federal financial 
participation-FFP. The fact that Congress voted 90 percent FFP for independ(lnt 
State medicaid fraUd units essentially strengthened the case for prosecutol'ial 
units, but did little to assist the basic investigatol'ial units within, State agencies. 

The new State fraud units will be a major deterrent against future fraud, and 
I see this as their major benefit. While collections through them may be consider­
able, I don't believe they will be able to be seli"supporting operations. The l'E'!tson 
is the difficult task they face, plus the fact that the bulk of potentially recoverable 
dollars in the medicaid program are in the abuse area which is still. the provinc!:) of 
the single State agencies. The abuse function is generally hrtnclled by surveillo.nce 
and utilization review units who received Federal financio.l participo.tion of from 
50 to 75 percent. This was perhaps overlooked by the drafters of Public Law 95-142 
who spoke only of 90 percent JJ'FP for the fraud units. This encouraged States to 
develop the new units but did nothing to encourage the strengthening of the 
fight against abuse, wb.iqh is where the dollars are. In addition, State legislators, 
like my own, viewed the units as a reason for eliminating their ongoing surveil­
lance and utilization review operations. If tho.t would have occurred in ConnC'cti­
cut, the State fraud unit wonld have been sC'riotisly hindered beco.use the SlUR 
unit will be its major reforral source o.nd does much of the basic investigation 
prior to a determination that fraud may exist. 

HEW has since recognizcd the importance of the SUR units and ho.$ I1sked 
States to contInue to maintain this function. I would recommend, however, that the 
SlUR fi.mction be funded at a minimum of 75 percent FFP if not at the same levE'1 
as the Sto.te fund units. In addition, I would recommend tho.t 90 percent FFP 
continue to be provided to State for their fraud units after the 3-year period, 
provided under 95-142, expires. The benefit of these functions is just as important 
to the Federal Government as the States and in these days of restrictive State 
budgets) the States must be encouraged to maintain their vigilance against fraud 
and o.buse. 

It should be noted that in Connecticut an excellent relationship exists between 
the single State a§ency and the new State fraud unit. We expect to work very 
closely together. I erhaps this is because the relationship is between attorneys. 
I do know that in some States the l'elationship is less satisfactory. That possibility 
may be caused by the fact that the fraud unit is tuking over a function previously 
handled by the single State agency. In Connecticut, referrals for prosecution were 
always made to an outside agency. 

Beyond the problem of intel'acting with Sto.te government is the problem of 
maintaining sufficient provider participation to insure that medicaid recipients 
are receiving the services they require. Developing claims processing systems to 
capture fraudulent providers and abusers may be a good thing, but if the paper­
work drives frustrated providers from the program, program goals will not be met. 
The fact thnt boycotts of services have al'isen in several States gives evidence of 
this kind of problem. But even more important for the States are the thousands 
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-of providers who silently leave the program and refuse to service recipients because 
of too much paperwork or they see as harassment. We must walk a tightrope 
with these providers While trying to eliminate the bad apples and retaining the 
good ones. Thus most medicaid directors shuddered when Secretary Califano 
indicated that HEW had discovered thousands of fraudulcnt physicians as part 
-of Project 500. First, because we did not believe there were that many provable 
'cases and, second, beCause of the problems it would cause the States in tl'ying to 
maintain the level of provider participation in our medicaid. program. Fighting 
fraud via public relations is not as effective as indictments and convictions. 

The relationship between provider gl'OUpS and the State mediCaid agency fre­
'quently mandates the approach the State takes toward the question of fraud and 
'abusC'. In Utah a dental -organization l'eviews and authorizes all dental serviCes, 
'a medical foundation carries out review of physician 'Services, and there is a strong 
'feeling at the State level that strong provider participation in the program, as 
well as a more-than-adequ!l.te fee schedu\e; mitigates against fraud and abuse by 
the profeSSional provider. In Connecticut we do refer questionable cases to our 
State medical society's medical liaison committee, but make fraud referrals based 
·on our medical staff's recommendations. There are a variety of other approaches 
that States have utilized to ferret out and deal with fraud and abuse. I would 
like to touch on Some of them. 

In my own State, several of these approaches are being utilized or are in the 
planning. stage. As mentioned earlier, we do have a surveillance and utilization 
l'eview or program integrity unit. This unit has been identifying fraud or abuse 
·dollars at the rate of about $7 to every $1 spent on its operation. This unit of 
nine staff carries out basic investigations based on complaints from a variety of 
-sources from a complaint hotline to medical consultants to medicare. They work 
with recipient and phySician profiles which are provided by our data processing 
·system. 

'When their investigations are completed, they may recommend the case be 
l'eferl'ed to the State prosecutor's office for a fraud investigation or sent to our 
agency's audit unit for collections. We collect almost all of these claims without 
iurther problem, but we can use State law and regulations to collect or withhold 
payment from providers, or to suspend them for violation of our regulations. We 
'also continually use the findings of this unit to tighten and improve our medical 
l)olicy. 

We have recently had Amoeba installed by the Control AnalysiS Corp. under a 
Federal grant. This is a table-driven surveillance and utilization review system 
"which provides us with a ranked listing of providers who deviate from the norm 
in the way they provide services. Such a listing will tell us what doctors are pro­
viding more than the average number of lab tests per office visit, or initial office 
visits, etc. While these factors are not proof of fraud, just like the tips we may 
l'eceive over our ~10tline, they pvovide us with a likely place to begin investigations, 
pnl'ticulm"ly where the derviating provider bills the State heavily. 

Like many other States, WP. are doveloping a medicaid management information 
·system. This sophisticated computer system is aimed at pr0viding a quality 
preaudit on all claims submitted to the State. It also provides a postaudit on claims, 
'similar to the Amoeba system mentioned above, through its surveillance and 
utilization review subsystem. Many States already have federally approved MMIS 
systems in operation but some do not use the surveillance and utilization review 
'system effectively. In some cases it is because they are not sufficiently staffed to 
he able to review the reports turned out by the system. It. should be obvious that 
the computer makes the job of locating deviating providers mush easier, but 
human beings must investigate to determine whether the deviation is improper 
'01' not. In the case of one State, highly staffed in the area of fraud and abuse, their 
MMIS surveillance and utilization review system provides little assistance. The 
State staff continues to use other soui'ces of information to begin investigations. 
'This is because their computer system reports 'all deviations but does not rank 
providers in the order in which they deviate from the noi·m. An investigator would 
have to read thousands of pages in reports to determine who the worse offender is. 

Many of the States have contracted their MMIS systems 01' like systems out to 
private contractors who operate the system, pay claims, but refer questionable 
·cases to State agencies for prosecution and investigation. 

In addition to the kinds. of approaches I have already mentioned, several 
States, like my own, have recently developed medicaid fraud units in their attorney 
genel'al or States attorney's office. Some States, such as New York, New Jersey, 
.and Massachusetts, had such units prior to Public Law 90-142 which offered 
major Federal funding for such units. These units have organized significant 
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resQu\,ce&to benr against frtl,udulent practices. Some States, such as New Jersey, 
have enacted legislation which has authorized the colleotion of treble damages; 
interest, and other pen ali ties against abusing praotitioners. 

Public Law 95-142 called for the disclosure of provider ownership as a condition 
of medicare or medicaid provider certification. This is an important element of the 
fight against fraud and abuse in the nursing home area. It is something that several 
States required prio,l' to 95-142. However, by itself it will not be a significant 
faotor in dealing with the nursing home fraud. An effeotive audit system, both 
desk and field, coupled with effective regulation plays a muoh more important 
role in this area. Onoe again the Federal penalties may be a major deterrent in 
preventing hidden ownership in nursing homes. It is unlikely MMIS or equiva­
lent systems will be of any help in uncovering this information. State and Federal 
investigators will still need to research facility and lend reoords to come UP with 
the proper information. 

Senator CHURCH. Thank you very much, Mr. Press. 

CHAIN OWNERSHIl' 

Mr. Hynes, what kind of ownership disclosure of regulations are 
'We going to have to 'deal with the chain operations in connection with 
fraud investigations? We arn attempting, as you know, to determine 
ownership of nursing homef. and other fn,cilities. We are beginning 
now on this committee to look at the chain operations in the nursing 
home and we find that some of these chains are huge-many thousands 
of beds. The largest number is nearly 21,000 beds. Some of these are 
owned" some are l~ased, some are owned by others bu~ mana~'ed by 
the cham, arid findmg out who owns that becomes exceedmgly difficult. 
Have you any ideas bused upon your own experience that might be 
helpful? 

Mr. HYNES. I don't think that there is any particular evil at­
tached to a chain. It is obvious what we are all concerned about is 
the non-arm's-length problems thu.t deal with application for reim­
bursement. We have had a number of cases. I lroow one case in 
particular that comes to mind which may interest my friend from 
Connecticut-a New York operator who was supporting our Oon­
necticut home on New York rates. I think the disclosure provisions 
in Public Law 95-142 will be an investigative tool. I hope we ure 
certified so that we can get thu.t information into the office. 

I don't really know W1ULt you are getting at, Senator. I cannot he 
helpful except to state that we are always concerned in our investiga­
tion to insure that the owners of the facilities don't have ancillary 
services, that they are charging as arm's-length transactions. 

AMENDMENT FOR 3-YEAR TEST PERIOD? 

;. Senator OHURCH. I think you testified that because of the time 
delays in starting up these State units it would be advisable to change 
the law in the 3-year test period as of a date of certification. I think 
that is a very good suggestion and it will then give each State fully 
3 years of testing and mqJerience. I think that that 3 years is n.bout 
the minimum time to get some notion of what will be accomplished. 

Mr. HYNES. It rElfl,lly depends on the kind of staff that is on board 
and, in some instances, the type of the investi&,ation. New York, of 
course, has a histol'Y of nursing home fraud da,tmg back to 1960 and 
1961 '\vith the New York City commission investigation finding the 
wholesale fraudulent pattemsbut, unfortllnately, no one had the 
resources in New York from 1961 to 1975 to do anything about it. 
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I think 3 years is a good time period. We thought that was the time 
frame when I first began coming to Washington to suggest these 
kinds of programs, but it is critical and certainly makes more sense. 
I believe it falls within the congressional intent that it runs from the 
date of certification. 

Senator OHURCH. I am going to ask the staff to select from these 
hearings this morning certain statistics that have been made with 
reo-ard to possible amendments to the law so that this committee ean 
take those suggestions up with the Finance Oommittee that has the 
legislative power and see if we canno't work these amendments into 
the law. I think your recommendation is a very good one. 

HOSPITAL FRAUD UNDER REVIEW 

Mr. Hynes, you have an HEW grant for investigative fraud and 
abuse serving N ew York medicaid and medicare patients. It is my 
understanding that this investigation is oriented toward a termination 
of how much growing hospital costs are due to mismanagement and 
criminal fraud. What are you discovering in this particular area? 

Mr. HYNES. I am afraid at this point, Senator, I cannot respond. 
We have active grand jury investigations in a number of institutions 
in New York State and it has been our constant policy not to comment 
while those investigations are on. I will be leaving my current assign­
ment shortly, but I will be happy to pass on to my successor as soon 
as we have significant developments and assist you in any way I can. 

Senator OHURCH. I wish you would do that because we wondered, 
having looked thoroughly into nursing home abuses, a!> to what extent 
these abuses may affect actual hospital operations. 

Mr. HYNES. Senator, I share the concern that Mr. Press has that 
we ha.ve to be very careful in this area lest there be an inference that 
we have the same kinds of problems that we apparently had in nursing 
homes in New York State, but it was never contemplated by either 
HEW or the N ew York office that we would necessarily find fmud in 
hospitals. It was a concern of both of our agencies that in view of the 
rising health cost that there will be a survey for a 2-year period to 
determine whether it is imud, mismanagement" or waste. I hope to 
have a report for HEW when the Oongress convenes at the first of 
the year. 

Senator OHURCH. Well, I think those categories are, of course, the 
ones we know about-fraud, mismanagement, and waste-but it 
would also be helpful to know if there is any noticeable difference 
between privately owned hospitals that are opemted for a profit and 
nonprofit hospitals that are either publicly owned or are church 
connected. . 

Mr. HYNES. Mr. Ohairman, we investigated a proprietary hospital, 
and the indictment alleged kickbacks of a substantial amount of money 
approaching $2 million, but I have not drawn any inference that is 
necessarily a pattern in New York. 'l'hat is the point of the project in 
HEW, in my office, to determine. 

Senator OHURCH. Well, we will look forward to your report and to 
your successor. Are you moving out of government entirely, or are 
you--

Mr. HYNES. No, I have been nominated for another position. 
Senator OHURCH. You have been nominated for another position. 
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Mr. HYNES. Yes. 
Senator OHURCH, Well, we wish you well. 
Mr. HYNES. Thank you. 
Senator OHURCH. I appreciate very much your coming down and 

testifying. Both of your contributions have been very helpful. 
:Mr .. r-1YNES. It is always a pleasure, Senator. I think the record 

should disclose that you and your committee hn;ve made a tremendous 
contribution together with, of course, the House of Representatives, 
and the taxpayers are in your debt. 

Senator OHURCH. Thank you very rouch. I hope that our efforts 
prove to be successful. We will have to wait and see. 

Thank you. 
Actually we finished on time this morning which is unprecedented. 
'1'he hearing is adjourned. 
[Whereupon, at 11 :55 a.m., tIlll hearing adjourned.] 



APPENDIX 

CORRESPONDENCE RELAT!NG TO HEARING 

ITmM 1. LETTmR AND ENCLOSURE FnOM SmNATort FRANK CHURCH, CHAIRMAN, 
SENATE SPECIAL COMMITTEE ON AGING, To FRANK S, BEAL, DEPUTY AD­
MINISTltATOR FOR OPERATIONS, ,HEALTH CARE FlNANCING ADMINISTRATION, 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, DATED AUGUST 9, 1978 

DEAR MR, BmAL: Thank you vcry much for your testimony at our recent hem'ing 
'on mediMid frn.ud and the role of the State fraud control llnits, I am glad thnt 
you could participate and I look forward to a close working relationship with 
p~rsonnel from the Health Care Financing Aclministrn.tion as the committee 
pursues its agwda on medieaid fmud and related issues. 

I have compiled a list of questions and requests either made at the hearing 
,or added since. We would like to have this additional material by August 25 for 
inclusion in our hem'ing record. If it is not possible to give a final statement on 
any individU!~l matter, I would be glad to have n.n interim response indicating 
When the additional information will become avaih\ble. 

With best wishes, 
Sincerely, 

FRANK CHURCH. 
Enclosure. 

QUltiSTIONS FOR FRANK S. BJ~AL~ DEPUTY ADMINISTRATOR FOR OPERATIONS, 
HmALTH CARE ll'INANCING AOMINISTRA'rrON 

At the present rate of certification it would nppear that, for the bulk of the 
States, this will be a 2-yeal' program, Does this give suffirient time for evaluation 
of the performance of the program and fot· rocommendations to be made to the 
Congress regarding the proper level of Federal support after 1980? 

Given this l'I1te of cel'tifieat.ion, would any significant problems be posed if 
Public Law 95-142 were amended to permit a 3-year period of Federn.l funding 
from the date of oertification rather than the date of ennctment? 

What reoommendations can you make with regal'd to congressional action on 
this matter'? 

I have suggested that we provide by law for State retention of either all 01' 
.some additional part of the recoveries mude by these units liS a means of assuring 
adequate levels of funding after the expiration of the Federal share. It would be 
helIJful if you would indicate appropriate initiatives in this area. 

ITEM 2. LFlTTFlR AND ENCLOSURE FROM SENATOR FRANK CHtmCH TO FRANK S. 
BEAL, DEPUTY ADMINISTRATOR FOR O:l'ERATIONS, HCFA, HEW, DATmD 
AUGUST 10, 1978 

DEAR MR. BFlAL: During the course of YOUI' testimony at the July 25 hea.ring 
of this committee on medicairl fraud, I asked for YOUI' comments on issues con­
cerning the State fraud control uuit eert,ification pl'ocess raised in a letter from 
Wisconsin Attorney General Bronson La Follette. 

Because you did not have an opportunity to review the full text of the lettor 
during the hearing, I have enolosed a copy for your reference. This letter will be 
made a part of the hearing record. 

If you wish to have your ('omments on the issues raised by Attorney Geucral 
La Follette made a part of the hearing record, I would be pleased to have them 
by the August 25 roeord clOSing clate. 

With best wishes, 
Sincerely, 

Fn.,\NK CHURCH. 
Enclosure, 
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lIon. FRANK CHURCH, 
'Chairman, Senate Special Committee on Aging, 
Washington, D.C. 

STATE OF WISCONSIN, 
DEPAR'l'MENT OF JUSTICE, 
Madison, Wis., July 24, 1978. 

DEAR SENATOR CHURCH: I understand that you are chairing a hearing that 
will soon be held by the Senat~ Specil.11 Committee on Aging for the purposes of 
·evaluating HEW's implementation of H.R. 3. 

Wisconsin is an applicant for H.R. 3 medicaid funds and expects to receive 
HEW's approval for funding in the very near future. As you can imagine, the 
process of securing such funds was not fraught without the trials and tribulations 
itssociated with a large bureaucracy, and while I am tempted to fully elaborate 
on those problems, I believe it may be more productive to comment on the sub-
'stantive areas of H.R. 3. . 

We have received several indications of changes in policy on the part of HEW 
-that are of real concern. First HEW seems to have substantially confused the 
:appropriate role of the single State agency, vis-a-vis the medicaid fraud control 
unit. It was my clear understanding that section 17 of H.R. 3 contemplated the 
'fraud control unit would have a substantial role to play in the detection and 
investigation as well as prosecution of suspected fraud. Specifically section 
17(q)(3)'s provision for the "conducting [ofl a statewide program for the inves­
"tigation and prosecution of violation of applicable State laws * * *" seemed to 
'authorize, if .not mandate, SUbstantial investigative capabilities within the unit. 
We contemplated that the unit could solicit complaints, and once received could 
·exercise discretion on whether to follow through with more detailed investigat.ions. 
We contemplated further that if these investigations revealed the potential for 
prosecuvion of criminal fraud, or an action for damages of civil fraud theories, the 
·prosecution unit's attorneys would pursue the matter to fruit.ion. 

We further contemplated that the unit's attorneys would in many cases be 
involved at the initial stages in the investigation, in order to direct th~ investiga­
tors to appropriate leads, and advise as to legal ramifications of the investigation 
.at various stages. In any event, we anticipated that the "statewide * * * in­
vestigation" capability would permit our unit to do a substantial amount of 
detection of fraud on the basis of complaints received from district attorneys, 
-social service agencies, etc., with referrals being made to the single State agency 
for administrative action only after the potential for suspented fraud had been 
-excluded. We furthei' contemplated that the definition of fraud, both civil and 
criminal, would be as provided by State law. 

Such an integration of investigation and prosecution in the fraud control unit 
seemed sensible. While our single State agency functions well, it lacks the nec­
-essary resources, having a limited staff, no statutory authority to prosecute and 
substantial program administration responsibilities that, have nothing to do with 
fraud. In a.ddition, the single State agency's invest,igative unit does not have the 
independence from medicaid administration that is required by H.R. 3. Further­
more, since our relationships with the single State agency have been excellent, we 
thought an nppropriate working relationship could evolve without any difficulties. 

What Office of Program Integrity seems to say, however, is something vastly 
different. The Office of Program Integrity officials have, on many occasions and 
in many different contexts, sought assurances that the principal investigative role 
would remain within the single State agency. While not excluding the possibility 
that our "fraud control unit could follow through with independent investigations 
of complaints received directly, the suggestion has been made very strongly and 
vociferously by Region V representatives thnt Congress intended the single State 
llgency to have the principal stntewide Inves.tigntive powerS, whereas by contrast 
the fl'nud control unit was supposed to operate in a secondary fashion upon 
referrals from the single Stnte agency. We have received strong suggestions, and 
hnve been requested to provide .assumnces to the effect, that complaints of suS­
pected fraud received by the fraud control unit would be forwarded for further 
-evaluntion to the single State agency, a concept which seems totally- foreign to 
H.R. 3 and also unworkable in view of the limited resour.ces and statutory powers 
held by the single State agenoy. -

I assure you that if the fraudcontl'ol unit must tnke second chair to the single 
stato ngcncy (or to anT other agency having multiple responsibilities and obliga­
tions) fo\' the initinl detection and workup of initinl complaints, H.R. 3 is doomed 
to fnilure. True, obvious frauds by small providers mny be detected by such a 
reduced effort. But the more sophisticated patterns of frauds, especially those in 

'-_A~~""C'''''''''~'''''~'''> -
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-the institutional areas such as nursing homes and large provider groups, requiring 
·evaluation of massive amounts of documents, and extensive time in John Does or 
before Grand Juries, will be totally beyond the reach of such single State agencies 
or any groups. When you deprive the fraud control units of that initial investig.ll~ 
tive capability, you deprive the States of the ability to work an investigation up to 
the level of suspected fraud. 

In discussing with our staff, the HEW representatives have indicated their 
concern that permitting the fraud control unit to follow up on investigations 
directly may enocurage States to strip investigation resources from the single 
State agency which receives 50 percent Federal funding. While this may be true, 
there are better ways to deal with such incentives than closing the door to aggres­
sive fraud control investigations where, as in Wisconsin, the unit and the single 
.State agency coordinate their efforts. 

HEW personnel also convey the belief that a sUbstantial portion of the com­
plaints received will be with respect to something called "program abuse", which, 
they say, is not fraud, and should not be within the jurisdiction of the fraud control 
unit. The term "program abuse" is foreign to the Wisconsin law of fraud. As best as 
. can determine "program abuse" has meaning primarily in the medicare pro­
gram, where it is defined as an instance of overutilization of medical services, or of 
billings for more services than were actually provided, and where the Medicare 
investigators have concluded that they cannot prove the specific intent necessary 
to prosecute for criminal fraud. Almost every example that HIllW has provided of 
HEW has provided of program abuse is some.thing that would probably be 
-prosecutable as fraud in WisconSin, either criminally or ciVilly. Thus, while 
program abuse may have relevance in other States for defining the proper a11oca­
-tion of investigative resources between the single State agency and the fraud 
·control unit, it has no such relevance In Wisconsin. 

I can only conclude that HEW is implementing H.R. 3 with people whose sole 
knowledge of fraud stems from the medicare experience, and who are trying to 
'force the single State agency and medicaid fraud and control unit into a Federal 
medicare investigative and prosecutorial role. This amounts to the Federal 
agency's substituting its OWl). definition of "fraud" for the far more encompassing 
Wisconsin state definition. 

I fear that HEW's disinterest in strong initial investigation by the fraud con­
trol unit will function to create an insurmountable bureaucratic barrier against 
Wisconsin's unit even being able to investigate such potential areas of fraudulent 
activities as what the medicare people call program abuse, and those patterns of 
sophisticated institutional-related fraud which greatly exceed the capacities of 
-the single ~tate agency too detect or investigate even at the preliminary stages. 

I urge you to consider drafting amendments to section 17(g)3 of n.R. 3 which 
further define the meaning of the "statewide * * * investigation," with respect 
to the role that the Congress contemplates for the single State agency. I propose 
that you make it plain that the medicaid fraud control unit has initial jurisdiction 
·to undertake whatever investigations are necessary to evaluate fraud, and that 
it in no way takes second chair to the single State agency in investigating fraud 
complaints. 

I would further commend to your attention the need for further refinements in 
the definition of fraud to make it plain that State definitions govern and that 
"program abuse" has no role in implementation of H.R. 3. 

J understand that you are also considering the question of whether the e.xpim­
tion date pf H.R. 3 will come too early for any meaningful development ofa vlg­
. oro us fraud and control unit in States such as Wisconsin, which has only recentLy 
.developed a medicaid fraud program. We anticipate a minimum elap:;;ed .time of 
9 months til a yeal' from the date of receipt of an initial complaint of any kind of. 
sophisticated fraud to commencement of appropriate prosecution, civil Or criminal 
Depending on the number and nature of motions and appeals whic))' may OCQur 
.after commencement of prosecution, the elapsed time from commencement to 
verdict may take up to an additional year or two. As a rc;mlt, it seems l'easpnable 
to conclude that the time period for !),ssessing the effectiveness of fraud units 
cl'eated under H.R. 3 shoulej. be extended for another 2 to .3 years beyond 1.980. 

We also anticipoote that significant time may be consum,ed at the investigative 
level in processing the substantial volumes of records that can be accumulated 
in. a fraud investigation, to identify patterns of conduct. For example, if initial 
investigation rev.eals that a provider has billed for .services no~ provided, we 
would ordinarily as~ our investigators to obtain and evaluate as Inany o~ the 

.provider'.s records as possible for the purpose of determining whether ·and to what 
,extent the pattern is systematic and repeated. This evaluative process is now 
-done manually by our investigators and audttors, a process ~hat hu{consiiiiiea 
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in several cases months of painstaking investigative man-hours. This time coule! 
have been reduced to days if the material had been placed initially in a computer­
ized data bank and then evaluated with the assistance of an analyst. In addition, 
once the materials obtained from an investigation are placed in the data bank, 
the materials are readily available for retrieval in many different l"elevant for­
mats (e.g., all claims filed by that provider for one recipient, all claims filed in a 
speCific category by chronological dates, etc.), a procedure which lends itself to· 
far more exhausbive and sophisticated ana.lysis than can be done manually. We 
believe, therefore, that the fraud control unit must have access to computer time, 
system analysts, and programers. 

While this need for investigation-specific computer assistance should seem 
obvious, our informal requests have fallcn on deaf ears in HEW's Office of Program 
Integrity. HEW apparently believes that this is the sort of function that the single· 
State agency is supposed to be conducting, and that Congress did not intend the 
fraud control units to get into the areas of computer assisted investigations. 

While I hope to eventually convince HEW that we stand a much better chance 
pf accomplishing Congress' objectives if we have substantial computer oriented! 
investigative capabilities. I sense that the agency's reluctance to willingly accept. 
this 'cOllcept derives from the same apparent Incle of understanding on HEW's; 
part that the agency having statewide prosecutorial capability must also be the 
lead investigative agency, and that some States such as Wisconsin are willing to' 
prosecute as fraud matters which HEW prefers to consider as something less 
than fraud. ., 
, 1:0 summarize, I believe that the general posture of HEW in the substantive 
areas of how to tackle fraud and what is the appropriate role of the single state 
agency vis-a-vis fraud control unit is lacking in vision and lacking in ::tggressivc­
neSS. I get the impression that I-IEW is more concerned with setting up a structure 
for evaluating. grants than in imIll~menting the purpose of H.R. 3 which, as I 
understand it, ,,~as to encourage aggressive and innovative approaches on the 
part of states to detect and vigorously prosecute medicaid fraud. 

I want to close this letter with a caution. We hope that fraud is not out there. 
We make no promises on numbers of prosecutions or dollars to be recovered. 'vVe 
w.i11 be delighted to prove the absence, and not just the presenoe of medicl1icl 
fmud in Wisconsin. At the same time, unless we are given sufficient authority 
and encouragement to structure an aggressive and innovative uni.t, I am afraid 
that we will reach 1980hnving come to no conclusions, because we were deprived 
of sufficient resources to make the necessary investigations to determine whethel' 
or not the alleged fraud had taken place. 

For these reasons, I strongly encourage you to consider amenclments which 
would provide the medicaid units with sufficient resources from the onset to 
conduct the kinds of thor\luga and comprehensive investigations necessary to 
determin.e whether or not thei·e is fraud and, if so, vigoroi.ls1.y pursue it from that 
pointonwal:d. Tllis will require, at t,he very minimum, a change in attitude on 
HEW's part, if not further legislative revisions. 

Sincerely 'yours, 
BRONSON C, LA FOLLETTE, 

Attorney General. 

ITEM 3. LETTER FROM FRANK S. BEAL,! DEPUTY ADMINISTRATOR FOR OPERATIONS, 
HCFA, HEW, TO SENATOR FRANK CHURCH, DATED SEPTEMBER 21, 1978 

DEAR SENATOR CHURCH: This is in response to the list of questions regarding 
niedicaidfraud control llnits you submitted to the Health Care Financing Ad­
ministration in your letters of August 9 and 10. We have IUSO incorporated our re­
sponse to the issues raised by Wisconsin Attorney General Bronson La Follette in 
'his July 24 letter to th(lcommittee. The Health Care Financing Administration 
appreciates the opportunity'to aid the commit.tee in improving legislation to con-
trol fraud and abuse in the medicaid program. . 

Our responses to your specific questions are as follows: 
Quesiicin>'At t,he present rate of cel't.ification it would appear that, for the bulk 

of the States",thjs 'will he a 2-yeat program. Does this give sufficietittime for 
evaluation of'the perforrnamie of the program and for recommendations to be made 
to the Congress regarding the propel' level of Federal support uft.er 19801 

Response. Since the date of th:e hearings, fraud control units have been certified 
'in six additional States (Hawaii, New York, Wisconsin, Massachusetts, Cali-

1 See statement, pnge a. 
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fornia, 'and Pennsylvania). This makes 15 units now certified and we expect a. 
total of approximately 35 units to be certified by the end of the year. Thus, we 
anticipate that a majority of States will have operating fraud coIitrol units for at 
least a period of approximately 2 years even if the law is not amended to extend 
the funding period. We believe that this period of time and the number of units 
-certified should provide ample evidence on which to evaluate the value of such 
units. The time limit on Federal funding also provides an additional incentive to 
the fraud units t.o make an effort to demonstrate effective performance. 

The Health Care Financing Administra.tion recently implemented new forms 
and procedures for reporting cases of medicaid and medicare fraud and abuse. 
These reporting procedures will provide accurate data on the number of fraud and 
abuse cases being investigated, the number of indictments, the number of con­
victions obtained, and the extent of overpayments established. These reporting 
requirements, together with the various reports required from the fraud control 
units, should provide an accurate and sufficient data base to evaluate the unit's 
-effectiveness. Thus, we feel sufficient time will exist to evaluate the performance 
of the units and to recommend appropriate Federal levels of support to the 
progra.m after 1980. 

Question. Given this rate of certification, would any significant problems be 
posed if Public Law 95-142 were amended to permit a 3-year period of Federal 
funding from the date of certification rather than the date of enactment? 

Response. Amending the legislation to provide for 90-percent funding from the 
date of certification would result in significant Federal outlays. It appears some­
what premature to recommend additional funding at this time. 

Question. What recommendations can you make with regard to congressional 
llction on this matter? 

Response. We do not recommend congressional action at this time. 
Question. I have suggested that we provide by law for State retention of either 

all or some additional part of the recoveries made by these units as a means of 
assuring adequate levels of funding after the expiration of the Federal share. It 
would be helpful jf you would indicate appropriate initiatives in this area. 

Response. States now retain the portion of recovered overpayments that 
reflect. the State share of medicaid expenditures. In effect, States recover 100 
percent of the moneys they spend for the medical as;sistance program .. In addition, 
tiny crimina~ or civil fines and/or penalties imposed by the State courts are retained 
'by the States. The Health Care Financing Administration feels t.hat t.he present 
method of distributing recovered overpayments is sufficient incentive for the 
'States to engage in an active program to identify and investigate and prosecute 
cases of medicaid fraud or abuse. 

The letter addressed to you from ~ttQl'ney General La Follette of Wisconsin 
raises several issues upon which the Health Care Financing Administration would 
like to comment for the record, as follows: 

First, we believe there will be enough States certified during 1978 to make an 
adequate evaluation of the concept at t.he conclusion of the funding Reriod .. 

He also expressed concern that HEW's suggested definitions of 'fraud" and 
"abuse" will limit. the jurisdiction of the fraud control unit in Wisconsin. The 
HEW operating definitions of "fraud" and "abuse" are certainly not intended to 
tlnd do not restrict State authorities in investigating and prosecuting possible 
criminal acts of medicaid fraud or abuse. Rather, these definitions are simply 
an effort to generalIy provide for consistent and understandahle appli(lation 
throughout the country. If practices labeled "abusive" by HEW are prosecutahle 
as fraud under Wisconsin's or any other State's law, either civilly 01' criminaUy) 
the State is certainly free to investigate and prosecute these practices as.fraud. 
The section 17 statute explicitly states that the unit's function is to ".. . prose­
eute violations of aU applicable State laws regarding any and all aspects 'of fraud. 
... " in the medicaid program. 

A ttorney General La Follette seems very concerned over the Department's 
'interpretation of the unit's functions in the "investigation" and "prosecution" 
'Vis-a-vis the State agency function in the "detection" of medicaid fraud. Our 
interpretation ill this matter has been solely based. on the statute and, existing 
'regulations and is not meant to impede, infringe, or undercut in any manner the 
,effectiveness of the State fraud control unit. However, it should be. noted that 
whether or not a State establishes a fraud control unit, the· State medicaid agency 
has, and should continue to have, certain responsibilities for the prev:ention, de­
tection, and control of fraud and.abuse .. The CUI.'rent, HEW medicaid regulations 
(42 CFR 450.80) require that a State agency must establish methods to identify 
situations of fraud in the medicaid program. The l'ealization that to simply identify 



\ 

42 

situations of fraud and then do nothing to curtail this fraud is unproductive and 
led directly ~o the creation. of seeMan 17 of Public Law 95-142. The units estab­
lished under ·this section would investig!).te these indentified fraudulent situ(ttionsl' 
prosecute 'those engaged in them, .and generally I1,ct as a deterrent to future at-· 
tempts to defraud the system. '" ' 

Attorney General La Follette a,lso contends that the Health Care Financing; 
Administration intended that the "principal iuvestigative" role would be the re­
sponsibility, cif the State agency. This is not correct. Again, it was the realization 
that the State agencies were dOing too little in investigating incidences of potential 
fraud that created the section 17 units. The units' primary function, as required! 
by statute; is to investigate and prosecute incidents of medicaid fraud. As 11,ttorney' 
General L,a Follette has pointed out, the State units are certainly allowed to en-, 
gage in independent investigation of complaints received directly by them. The' 
regulations have been amended to require that the State agency "refer all cases, 
of suspected (provider) fraud to, the unit." This docs not preclude a unit from in­
dependent investigatien based on leads from other sources. The relationship be­
tween the State agency and the fraud control unit should be one of cooperation in 
an effort to eliminate medicaid fraud or abuse. Moreover, we do not believe that 
the statute of our regulations preclude exchange of information from the fra ud unit 
to the medicaid agency or that a unit may not request the cooperation of the' 
agency on a particular case. ' . , 

Finally, Attorney General La Follettee feels thnt the fraud units should have 
their own computer capability. Our interpretation of the statute does not pro­
hibit the units from ut.ilizing programers 01' computers to aid in their investigatory 
efforts. Many, jf not all, of the State agencies already have the hm'dware and the­
data resources that the fraud units may require, when appropriate. It is our posi­
tion that a State fraud unit development of an independent computer system andi 
data bank would be a duplication of valuable resources. The State fraud unit may' 
utilize a programer to devise programs that utilize the data and systems main­
tained by the State agency. Additionally, the Health Care Financing Administl'a­
tion believes that computer screening, to detect possible cases of fraud 01' abuse, 
remains the responsibility of the State agency, State fraud units, however, are­
encouraged to work with the State agencies to point out how such systems can be­
improved or exp unded. 

VIe appreciate this opportunity to present recommendations and comment fo]!' 
inclusion in the committee's hearingrecol'd. 'We will certainly be available for any­
additional information 01 comments you may require. 

Sincerely yours, 
FRANK S. BEAL. 

ITEM 4. LETTER AND ENCLOSURE FROM SENATOR FRANK CHURCH TO CHARLES. 
F. C. RUFF, DEPUTY INSPECTOR GENERAL, DEPARTMENT OF HEALTH, EDU­
CATION, AND WELFARE, DATED AUGUST 7, 1978 

DEAR MR. RUFF: Thank you very much for your testimony at our recent 
hearin,g on medicaid fraud and the role of the state fraud control units. I look 
forward to a close working relationship with personnel from the Office of the, 
Inspector General as our study of medicaid fraud and related issues continues._ 

I have compiled a list of questions and requests either made at the hearing 01' 
added since. The hearing l'ecOl'd remains open for 30 days, and we would like­
to have the additional material by August 25, If it is not possible to give a fiMl 
statement on any individual matter, I would be glad to have nn interim response­
indicating when ~he additional information will become available. 

With best wishes, 
Sincer~y, 

FRANK CHURCH. 
Enclosure. 

'QUESTIONS FOR CHARLES P. C. R~l!;F, DEPUTY INSPECTOR GmnmAII, HE'" 

Public Law 95-142 calls for the Federal share to expire on the first of Octobel',. 
1980, This leaves a very short time for the evaluation of this program. What 
benchmnrlrs are you proposing for the evaluation of these units' continued eligi­
bility for Federal funding' during that period, and will this evaluation provide· 
recommenda,tions to Congress with regard to the status of this program' after­
the scheduled expiration dnta of Federal funding? 
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In his testimony, New York Deputy Attorney General Charles J. Hynes' 
called for an amendment to Public Law 95-142 to permit the 3-year period to 
begin from the date of certification. Mr. Frank Beal testified that it is hoped that 
some·35 States comprising 85 percent of medicaid expenditures will be certified 
by the end of ohis year. In light of Mr. Beal's statement, what is your opinion of 
Mr. Hynes' suggestion? What recommendations can you make with regard to 
congressional action on this matter? . 

In y,our full statemcnt for the record, you stat~ that your office is confident 
that these units will prove themselves to be so cost-effective a law ellforcement 
device that the States will elect, without any hesitation, to continue them even 
without Federal funding. What evidence does your office now have to indicate· 
this cost effectiveness? 

I have suggested that we provide by law for State retention either all or some 
part of the recoveries made by these units. You have indicated that this is an, 
appropriate suggestion. It would be helpful if you would indicate appropriate 
initiatives in this area. 

It would be helpful to the work of this committee if you would update the in-' 
formation contained in the annual report of the Office of the Inspector General 
regarding the number of medicaid cases, the number of convictions, and the' 
amount of money recovered in the way of penalties and fines, particularly with. 
regard to the cost of this enforcement effort as compared to the amount collected. 

ITEM 5. LETTER FROM CHARLES F. C. RUFF,! DEPUTY INSPECTOR GENERAL" 
HEW, TO SENATOR FRANK CHURCH, DATED AUGUST 25, 1978 

DEAR MR. CHAIRMAN: In reply to your letter of August 7, I have set out in the· 
following paragmphs my responses to the additional questions you posed con­
cerning the Stai;e medicaid fraud control units. 

Question. Public Law 95-142 calls for the Federal share to expire on the first 
of October, 1980. This leaves a very short time for the evaluation of this program. 
What benchmarks are you proposing for the evaluation of these units' continued' 
eligibility for Federal funding during that period, and will this evaluation provide 
recommendations to Congress with regard to the status of this program after the' 
scheduled expiration date of Federal funding? 

Response. Neither the Office of Program Integrity, HFCA, nor the Office of' 
Inspector General has as yet set any firm guidelines for evaluation of the "success" 
of the State fraud control units, nor will such a judgment really be feasible after' 
only 1 year of operation. Eligibility for continued funding, on the other hand,. 
will be the subject of periodic review by both our offices. Recommendations for' 
annual recertification will be based less on the number of investigations conducted,. 
indictments returned and convicoions obtained, than on a showing that the unit 
has performed the statutorily required functions in compliance with the law and' 
regulations. 

We will, of course, inquire into the manner in which thE' unit has pursued the· 
investigation of medicaid fraud, the relatipns.hip between the unit and the State· 
medicaid agency, the use of budgeted frinds, and other key indicia of effective· 
administration. We will also be compiling, on a regular basis, statistical infor­
mation concerning the work of the unit, including the amounts of Federal and' 
State funds saved or recovered as the result of the unit's work, and these figures. 
will provide the Congress with some basis for its judgment as to the need for an· 
extended funding period. We would expect to be able, by early 1980, to make, 
recommendations to the Congress on this question with some greater assurance as 
to the effectiveness of the States' efforts. 

Question. In his testimony, New York Deputy Attorney General Charles .r. 
Hynes oalled for an amendment to Public Law 95-142 to permit the 3-year' 
period to begin from the date qf certification. Mr. Frank BellI testified that it is 
nopea that some 35 States comprising 85 percent of medicaid expenditures will' 
be certified by the end of this year. In light of Mr. Beal's statement, what is yOUI' 
opinion of Mr~ Hynes' suggestion? What recommendations can, you make with 
regard to congressional action on this matter.· . 

Response. I do not agree with Deputy Attorney General Hynes that it wouldl 
be appropriate to provide for funding for 3 years after certification, for I believe­
that the States should be given some incentive to make their applications at an' 
earTy date. I do agree, however, that some flexibility in the existing limitation is­
!lecessary in order to afford this I?epartment and the Congress a realistic' oppor" 

1 See statement, page 8. 
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t.unity to evaluate the success of the program. I would recommend, therefore, 
that the 'Congress consider a I-year extension of the funding period up to Octo­
ber 1, 1981, which would provide 2 full years of experience for the bulk of the 
States involved and still leave a full session of the Congress in which any appro­
priate action could be taken. 

Question. In your full statement for the record, you state that your office it! 
confident that these units will prove themselves to be so cost-effective a law 
~mforcement device that the States will elect, without any hesitation, to continue 
them even without Federal funding. What evidence does your office now have to 
indicate this cost effectiveness? 

Response. My judgment that the State units will prove sufficiently cost­
effective to convince the States to continue them without Federal funding is not 
founded on a firm statistical base but does represent my evaluation of the problem 
that now exists in the medicaid program and the impact that a coordinated 
-enforcement effort, supplementing effective management, can have on reduction 
{)f program losses. In our annual report we estimated that $653 million in Federal 
medicaid funds were lost through fraud and abuse in 1977. This represents n. 
parallel loss of approximately $534 million in State funds. If the maximum statu­
tory allotment is spent by all the States, the cost of the fraud control units will 
be approximately $20 million and iI: that investment results in a requction of 
only 4 percent in State program losses, the Wlits will have pn.id for themselves. 

The test, however, will be not only whether the units' work results in the actual 
recovery of fines or overpayments sufficient to meet their budgets. Their impact 
will include the removal of defrauding practitioners from the program and the 
deterrence of fraud by others-an effeC\~ that is not quantifiable but is nonetheless 
real. Beyond this, the very presence of the units bespeaks the willingness of 
government to tal;:e action to insure jlhe integrity of public benefit programs, 
:and without evidence of that willingness there can be no continued public support 
-for those programs. 

Question. I have suggested that we provide by law for State retention either 
all or some part of the recoveries made by these units. You have indicated that 
this is an appropriate suggestion. It would be hlepful if you would indicate appro­
priate initiatives in this area. 

Response. Deputy Administrator Beal has commented on your suggestion that, 
the States be permitted to retain the Federal share of recovered overpaymentsi 
expressing his belief that the recovery of the State's share of medicaid expenditures, 
in addition to any criminal or civil fines that may he imposed, is sufficient to 
-encourage an active fraud control program. HCFA. is, of course, the agency re­
sponsible for the administration of the m(ldicaid program and has the greatest 
·expertise in dealing with the States in this area, but my personal view remains that 
a plan of the type you suggrst represents a feasible solution to the problem of 
continued funding of the State units. 

To the extent that there may be same concern about the ,amount of overpay­
ments that would accrue to the States, much of the problem could be dealt wit4 
hy placing a ceiling on the recoveries that could be held by the State similar to 
the existing ceiling on section 17 funds. 

In any event, no judgment can be made on the need for alternative forms of 
-funding nor on the manner in which such funding would be implemented until 
we have had sufficient experience with the operation of the units under section 17 
to determine the level of their success and the program savings they may create. . 

Question. It would be helpful to the work of this committee if you would update 
t.he information contained in the annual report of the Office of the Inspector 
Generruregarding the number of medicaid cases, the number of convictions, and 
the amount of money recovered in the way of penalites and fines, particularly with 
regard to the cost of this enforcement' effort as compared to the amount collected. 

Response. The statistics in our anl1ual report cover calendar year 1977 and, 
unhappily, very little information is aNailable on State activity during 19.78. 'rhe 
Office of Program Integrity has implemented, effective on July 1, 1978, a new 
statistical system which should provide more rapid and accurate information on 
both State and Vederal activitiy in the medicare and medicaid areas, but as o~ 
this date the only data available to us on State medicaid prosecutions covers the 
first quarter of the year. During .that period the States reported only that they 
had 1,076 medicaid cases under criminal investigation, that they had recovered 
$3,318,000, and that there had been no convictions. .. 

We do have separate statistics for cases developed under Project Integrity, and 
t.here, as of August 11, 1978, 539 cases have been designated for full criminal 
investigation; 759 cases have been designated for recovery or other administra~ 
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tive actioni and recommendations for recovery now total $2,900,000. In addition,. 
13 indictments have been returned in Projeet Integrity cases, resulting in 5 con­
tions and 1 acquittal, with 7 cases pending trial. Although the Office of Investiga-· 
tions does not ruaintain records which are formally divided into medicare and 
medicaid prosecutions, our files indicate that during 1978, of the 26 individuals 
convicted of medicare or medicaid fraud in cases handled by the Office of In-· 
vestigations, working alone or in cooperation with other Federal or State agencies, 
five were charged with medicaid violations. '. 

You also asked in your letter of August 10 for my thoughts on Attorney General 
LaFollette's letter to the committee. Although the bulk of the attorney general's. 
letter is directed toward positions taken by the Office of Program Integrity, and 
Deputy Administrator Beal has, I believe, adequately responded to the issues· 
raised, I would like to make a few comments for the record. 

There may simply have been a misunders~anding between representatives of 
Program Integrity and of the State of Wisconsin, but it is clear in the regulations 
issued by HEW and in the guidelines provided to the States that responsibility 
for the criminal investigation of medicaid fraud is vested in the section 17 unit. 
It is equally clear, however, that the State medicaid agency must continue to heal' 
the responsibility for claims screening and other detection methods designed to 
uncover illegitimate billings and aberrant practices indicative of fraudulent 01' 
abusive conduct. The section 17 unit cannot undertake the agency's adininistra-· 
tive and review duties, although it ean, and should, offer guidance on more effi­
cient methods for the detection of fraud and is specifically empowered to obtain. 
from the agency provider profiles and other claims data in both compUterized 
and manual form. Similarly, the State agency cannot assume the criminal investi­
gative functions of the unit, but it must, if the system is to work effiCiently, 
scrutinize billing practices and be able to identify those cases where the potential 
for fraud is sufficient to warrant the attention of the unit and its limited investi-· 
gative resources. 

The attorney general also suggests' that HEW is attempting to impose its own 
definitions of fraudulent conduct on the State. As Mr. Beal has noted in his: 
response, this is not the casei those acts encompassed by any State's criminal 
code may, of course, be prosecuted as such. It is important to note, however, that 
the distinction between fraudulent and abusive conduct is not, as the attorney 
general suggests, unique to the medicare program. There are practices in both 
medicare and medicaid that fall on the borderline between the legal but unreason­
able and the clearly illegal, and both State and Federal prosecutors have regularly 
encountered difficulty in prosecuting practices which seem illegitimate but which 
are not so clearly prohibited by the law or regulations 'ts to support criminal 
charges. We continue to believe that, although a vigorous criminal enforcement 
effort will deter much conduct that is "abusive" as well as that which is criminal, 
the primary vehicle for attacking abuse must be strong and effective management, 
adequate screening procedures, and, most importantly, rapid administrative or­
civil action to recover overpayments and to remove abusive providers from the 
program. . 

In sum, let me assure you that both the Office of Inspector General and the 
Health Care Financing Administration are committed to the development of 
"aggressive and innovative approaches" to the detection and prevention of 
medicaid fraud, and we look forward to a close and productive worlung relation­
ship with all the State fraud control units. 

Thank you for the opportunity to testify before the committee and for the 
opportunit

6
y to respond to these additional questions. If there is anything further 

that this ffice can do to be of assistance to you or the committee, please let 
me know. 

Sincerely, 
CHARLES F. C. RUFF. 

I'I'EM 6. LETTER FROM SENATOR FRANK CHURCH TO STEPHEN H. PRESS, DIRECTOR, 
MEDICAL CARE ADMINISTRATION, STATE DEPARTMENT OF SOCIAL SEItVICES 
HARTFORl?, CONN., DATED AUGUST 9, 1978 ' 

DEAR MR. PRESS: Thank you very much for your testimony at our recent 
bearing on medicaid fraucland the role of the State fraud conhrol units. I am glad 
that you could participate and I have asked that the staff of this committee work 
closely with you and the :N"ational Council of State Public Welfare Administrators 
as the committee pursues its agenda on medicaid fraud and related mutters. 
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'I appreciate the points you raise concerning the role of the single State medicaid 
'4gency .. and its relations with the State· fraud control unit. I would be very in­
'terested to know if t;he decision made by Connecticut reflects the wider view of 
'other States .. 

Your comments concerning program abuse are also well taken. Inyourl'emarks 
'before the committee and your written statement you comment that program 
-abuse is the more effective area for collection of dollars than fraud. I am intrigued 
t)y this point and I would appreciate a more complete explanation. 

I would like to have this additional material by August 25 for inclusion in our 
.hearing record. 

With best wishes, 
Sincerely, . 

FRANK CHURCH. 

'ITEM 7;. L;ETTER FROM STEPHEN H. PRESS,! DIRECTOR, MEDICAL CAR.E ADMIN­
ISTRATION, HARTFORD, CONN., TO SENATOR FRANK CHURCH, DATED AUGUST 23, 
1978 

DEAR SENATOR CHURCH: This letter is in response to your letter of August 9. 
'Pardon my delay in responding as I just returned from vacation. 

MY'l'esponse and testimony is derived from more than my experience in Con-
necticut. It includes the feelings of my colleagues from New Jersey, Texas, and 

(other States who participate on the National Medicaid Directors' Program In­
"tegrity Committee which I chair. In my testimony I indicated that the investiga­
-tion of medicaid abuse involves a far larger amount of dollars nationally than that 
'of medicaid fraud. The simple reason for this is that the vast number of investiga­
tions of wrongful medicaid provider acts do not bring about indictments because 

<they do not involve provable cases of fraud. The bulk of the cases investigated, 
outside, of nursing homes, are where physicians or other providers bill for pro­

, cedures which are more expensive than the ones they have actually pm·formed. 
, The bulk of indictments are obtained where the provider has billed for a service 
he has not performed. The former situation rarely leads to an indictment unless 

"the provider has been previously notified by the State that his practices were 
improper and the State can prove an absolu.te pattern. Even where an indictment 
is brought, it frequently involves only the most obviously wrongful practices 

'leaving ·the rest for civil recoveries. It is likely, nationally, that more than 90 
'percent of the cases of wrongful provider cases investigated involve only abuse 
with a'like percentage of the potentially collectible dollars. 

Since State medicaid fraud units are designated under Public Law 95-142 only 
-to investigate medicaid provider fraud the single State agency's program integrity 
'unit, If'there is one, is still left the responsibility of investigating abuse and re­
cipient fraud as well as the original workups on most fraud cases. In fact, without 

-referrals 'from the program integrity units most of the State fraud units would 
have veryIittle work to do. As I stated at the hearing, the program integrity unit 

iis funded by HEW at a far lower level of Federal reimbursement (50-75 percent) 
than the State Fmud Unit (90 percent). It appears to me, therefore, that the 
Congress has continued to ignore a far more lucrative area than fmud in its funding 

'of the medicaid program. The lack of parity in funding has already caused dis­
ruptions in operations in the fraud and abuse area. In New Jersey funding for 

·their existing State fmud unit has doubled while the program integrity unit has 
stayed the same size. In Connecticut funding for the program integrity unit has 
'lessenetl while a 19-member fraud unit has been established. 

This letter in no way is aimed at denigrating the value of the State frnud unit 
which is an important deterrent against fraud. I support its continued funding. 
If, however, Congress was aiming at stopping the flow of errant dollars from the 
program it should have provided the States with greater financial incentives to 
,develop their program integrity units because that is where morc than 90 percent 
, of the errant dollars can be stopped. 

Very truly yours, 
STEPHEN H. PRESS. 

~ See statement, page 28. 
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lTEM 8. LETTER AND ENCLOSURE FROM WILLIAM M. HERMELIN, ACTING AD­
MINISTRATOR, GOVERNMENT SERVICES DIVISION, AMERICAN HEALTH CARE 

,ASSOCIATION, W~HlNGTON, D.C., TO SENA'rOR FRANK CHURCH, DATED 
JULY 24, 1978 

DEAR SENATOR CHURCH: The American Health Care Association (AHCA) 
'Would like to call to your attention scveral issues for consideration at the hearings 
'of the Senate Committee on Aging on ill}plementation of section 21 of Public 
Law 95-142. This section provides that States will bc eligible for 90 percent 
Federal funding for the creation of medicaid fraud control units to investigate 
'and prosecute fraud in their medicaid progmms. 

AHCA, a national federation of providers of nursing home services, with more 
than 7,500 facility members, supports State and Fedeml efforts to detect and 
eliminate fmudulent and abusive practices in medicaid. We believe the attention 
the Aging Committee has given to fraud and abuse in Federal health programs 
has contributed to the development of effective programs to control this serious 
problem. We also believe that the hearings on Statc fraud control units will pro­
vide I1n opportunity to more clearly define the objectives and improve the opera­
tion of this Federal grant program. 

We urge the oommittee to address three issues in these hearings and have 
enclosed documents relating to State fraud control units which ARCA prepared 
several months ago. The issues are as follows: 

(1) Whether the establishment of a separate and independent State fraud control 
unit is cost-effective. It is our contention that fraud is not so widespread as the 
,media and self-appointed reformers would have the public helieve and that, 
,exeept in a limited number of instances, the moneys recovered under a system of 
'special medicaid fraud control units would not justify the costs of operation. We 
believe this would be particularly true where a State established a prosecuting 
agency but failed to provide an administrative mechanism for the recovery of 

'overpayment. 
(2) Whether the conditions imposed by departmental regulations are so 

restrictive in certain areas and so ambiguous in others that States fail to see the 
advantl1ges of participating in the progmm. It is our vicw that the regulations 
should emphasize Federal responsibilities to oversee fraud control unit operations 
(see (3) below) rather than impose eonditions on the structure and functions of 
these I1gencies. Enclosed is an ARCA memorandum prepared several months ago 
,citing deficiencies in the implementing regulations. 

(3) Whether the statute should be modified so as (a) to impose minimum 
'stand!h'ds on the operation of these units, and (b) to permit the States flexibility 
,in establishing the structure of fraud control units. 

AHCA believes that the statute and regulations should address due process 
.implications by requiring that fraud control units adopt certain criteria for the 
conduct of their investigations. These criteria, which would be set forth in regu­
lations, should be designed to assure that audits and investigations are conducted 
fairly and objectively with due recognition of the rights of the public, the recipient 
and the provider of services. 

Enclosed is a copy of a manual prepared by AHCA. entitlecl "Procedures for 
Handling Medicare/Medicaid Fmud and Abuse Audits and Investigation!' This 
·document suggests areas which should be addressed by regulations governing 
investigative techniques. For example, the procedures cover notice as to the 
nature, scope, and estimated duration of the investigation, rights of recipients, 
,providers, employees and vendors, findings required upon completion of an 
investigation and other due proeess considerations. 

We hope this nformationhas been helpful and request this letter and the 
-enclosed memorandum and procedures manual I be included I1S part of the heating 
.record. 

Sincerely, 
WILLIAM M. RERMELIN. 

Enclosures. 

1l\1nlJunl retnined in committee files, 
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M~I\W~ANDuM 

To:' state Association Presidents, and Executives. 
From: William Rerm.eiin, acting Administrator, Governmental and Legislative­

Services. 
Subject: State medicaid fraud control units. 

INTRODUCTION 

This memorandum is designed to bring to your attention certain aspects of the­
recently adopiied Federal regulations of the Department of Health, Education, 
and Welfare (HEW) goveming Federal funding of a State medicaid fraud controt 
unit. I These regulations set the terms and oonditions upon which a State may 
receive 90 percent Federal funding for the investigation and proseoution of fraud 
in the State admInistered medicaid program. 

AHCA supports State and Federal efforts to investigate and prosecute those­
,,,ho Clefraud t.he medicaid program. AHCA believes, however, that State officials: 
and legislators should be advised of certain conditions and limitations of the regu-· 
lations which bear on the advisibility of establishing such a Ul1it. In this regard, 
the following comments of AHCA, as well as the comments of State officials re­
lating to these conditions and limitations, will assist you in acquainting your­
State officials with the regUlatory requirements. 

SUMMARY OF THE REGULATIONS 

. The duties of a State fraud control unit are to (1) conduct a statewide program 
for investigation and 'prosecution of suspected criminal violations pertaining to­
fraud in all aspects of administration of the medicaid program and the provision 
of medical assistance and (2) review complaints alleging abuse and neglect, of 
medicaid patients in health care facilities. The latter includes investigating any 
oomplaint whioh indioates substantial potential for criminal proseoution. 

The regulations require: 
(1) Establishment of a unit whioh is separate and independent from the State-

medioaid agenoy; 
(2) Execution of an agreement between the unit and the agency; and 
(3) Employment of a minimum staff. 
The regulations require that the unit be located in either the office of the State' 

attorney general or other State department having statewide prosecutorial au-· 
thority. When located outside the office of the State attorney general, the unit· 
must have an agreement with that office which establishes formal procedures for 
referring suspected criminal. violations. That office must agree to assume responsi­
bility for prosecuting such referrals, or, where appropriate, forward such referrals· 
to the appropriate authority for prosecution while maintaining oversight responsi-. 
bility for such proseoution. 

The regulations prohibit any official of the State medicaid agency from either­
reviewing or monitoring the investigations or referrals of the unit. The unit. 
must, however, have a formal working agreement with the State medicaid agency. 
Tliis agreement requires the State medicaid agency to: 

(1) 'Refer all cases of suspected fraud to the unit. 
(2) Comply promptly with any request for access to, and free copies of, any 

records or information in the possession of either agency 01' its contrR(ltors. 
(3) Comply promptly, and without charge, with any requests for computerized' 

data stored by the agency or its contractors. 
(4) Initiate any appropriate administrative or judicial actions available to 

recover sums identified by the unit as having been improperly paid to a providel" 
(5) Arrange for access to any information or record kept by a provider ot 

services to which the agency is authorized access. 
The unit must employ at least one person in the following categories: 
(1) An attorney experienced in the investigation or pl'osecuuion of civil fraud 

or criminal cases. 
(2) An experienced auditor capable of supervising the review of financial 

records and advising or assisting in the investigation of alleged fraud. 
(3) A senior investigator with substantial experience in commercial or financial: 

investigation, capable of supervising and directing the investigative activities 
of the unit. 

Once such conditions are met and the unit is certifi.ed by HEW, it may be­
reimbursed by an amount equal to 90 percent of the costs incurred, except those 

142 C.F.R. 450.80(a) (8),450.310. A copy of the regulations is included aB nppendh: A. 

I~'------------~--~ 
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,costs attributable to (1) investigation of nonfraudulent abuRf.i, failure to comply 
with applicable laws and regulations, 01' (2) programmatic screening arid earlY 
detection activities required of the agency. The maximum amount of Federql 
financial funding will be the greater of $500,000 per fiscal yeaI', or 1 percent of 
a,ll the sums expended py Feeleral, State,and local governments during the 
previous fiscal year in administration of the medicaid programs of that S.tatlj. 
The certification of the unit must be renewed annually by HEW and the llni.t 
mustsUbinit annual reports to HEW delineating its actions. 
1. Establishment of a fraud control unit separate from the office of the State attoi'.ney 

general. 
One consideration involving the establishment of a unit separate from the prose­

outorio.! arm of State government, which in most states is the office of th,e Stat'e 
attorney general, relates to the ability of your State to delegate criminal investiga­
tive functions to the unit. Under the regulations, a unit which is separate from the 
office of the State attorney general is required to embark on statewide crin'linal 
investigations and establish a formal procedure for referral of criminal cases it has 
developed'to that office. Such a delegation of criminal investigative functions may 
run· afoul of your State constitution, or other State statute, establishing that 
prosecutorial arm of State government. Usually, such laws require that the 
prosecutorial and investigative functions be lodged solely in one arm· of State 
government.2 

Another consideration involves the absence of accountability of the State fraud 
control unit for its investigative activities. Under the regulations, a unit which is 
separate from the office of the State attorney general is apparently not accountable 
to anyone in State government for its investigative activities. The orily check by 
State authorities upon the investigations of such a unit is for the Governor not tp 
approve the request, for annual certification of the unit, or the office of the State 
attorney general not not prosecut certain cases referred for prosecution by that 
unit. AHeA believes that the unit should be accountable tOjthe office of the State 
attorney generu] for its investigative activities. AHeA is not alone in this belief. 
Several States have formally expressed concern over the lack of accountability of 
the unit, and the lack of coordination among the unit and other State agencies and 
officials in comments submitted to HEW on these regulations. 

Another area of concern is that your state medicaid agency must provide the 
fraud control unit with computer records and other data, in such amounts and in 
such form as the unit deems necessary, without cost.3 AHeA believes that because 
no provision is made under either the statute of the regulations for reimbursement 
for such services of th.e agency,4 the operations of a unit could significantly affect 
the budget of the State medicaid agency as well as its administration of health 
care to the residents of your State. Indeed, many States, in comments on the$e 
regulations submitted to HEW, ·lmve expressly notecl that this condition will, in 
all probability, adversely affect the medicaid budget.s 

2. Lack of cOO1'dination 
HEW maintnins that the requirement in the statute that such unit be I'separate 

and distinct" from the State medicaid agency proscribes any official of that agency 
from reviewing or monitoring the activities of the fraud control unit. AHeA be­
liElVes that neither the legislative history, nOr the language of the statute, neces­
sarily require such a stringent separation from the agency. All the statute requires 
is the estab~ishment of a separate and distil'lCt unit. . 

Again, AHCA is not alone in this belief. Several States have expressly noted the 
potential prohlems inherent in the requirement that the unit be "separate and 
distinct" from the State medicaid agency in comments submitted to HEW.o In 
geneml, these comments make it clear that many States believe there should be 
cooperation between the unit and the agency in order to coordinate the administra­
tion of the State's medicaid program. Some States. have expressed the opinion 
.that the overall administration of the meclicaid program would be muoh qlore 
effective if the re'gulations ~'equired tIle agency ap.c,I. the unit to operate as partners 
not ad versndes. . 

" Mnny Stntes hnve voiced this concern In comments submJtted to HEW • 
. 342 C.F.R. 4UO,80 (11,) (8) (U)nnd (Ill). ... ... 

'42 C,F.R. 'JuO.310. ... . . . • 
r. One State noted thnt the CQst of n computer printont of. only pnyments mnde to 11, 

'llwdltun s~il.l!l pllnrnil.\CY provic1c.r exceeds $1,000. 
o Some Stlitcs hlwe llotecl thnt this cot\rUtlon will rerluce the effectiveness of preexIsting 

frnllrl conl-rol units. Becnuse of this condition, these Stntes hnve' indicnted thnt they mny 
not estnlJUsh Huch 11, unit. . 
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The lack of coordination inherent in those regulatory requirements involves 

,more, however, than a conflict with .the State medicaid agency. Some States have 
pree.,'tisting mechanismfl for investigating alleged incidents of patient abuse. By 
making the duty to investiga,te poSSible criminal patient abuse a condition of 
certification, the functioning of the unit will duplicate the functioning of such 
separate preexisting units. Some States have suggested that the unit should be 
required to refer such complaints to other such agcncies. Thesc. Statcs have· 
noted that nothing in the statute or legislative history expressly preclude<! suehl 
referrals. . 

Another instance of lack of coordination involves the relationship of thc unit. 
to the Bureau of Surveillence and Utilization Review, Provider Standards Review' 
Organiz!lJtion, the State survey agency, 01' any other agency in your Statc charged' 
with similar responsibilities. Because the function of your State's agency may be­
very similar to that of the fraud unit, AHOA believes that such agency and unit 
may have redundant duties. Some States have expressed concern over whether' 
establishing such a fraud control unit will usurp the function of such other agencies. 
AROA believes that such concern is legitimate because this issue is not resolved' 
by the regUlations. Therefore, your State officials and legislatol-s should givo care-· 
ful consideration to the effect of establishing such a unit on the othcr State· 
agencies. 
3. Fraud in recipient applications 

HEW states that not all criminal investigations of the unit relating to the­
·/lprovision of mediclll assistance" quali(y for Federal funding. HEW believes. 
that investigations into possible criminal conduct relating to a recipient's applica­
tion for meaicaid does not qualify because such conduct "cannot properly be 
construed as fraud 'in the provision of medical asSistance,' since only providel's 
may thus defraud the medicaid program." 7 In HEW's view, only investigations 
into· .instances of possible criminal conspiracy between a provider and recipient 
to defraud the medicaid progrnm qualify for Federal funding. 

AHOA believes this position is erroneous. The legislative history states: liThe 
entity must also conduct a statewide program for the investigation and prosecu-· 
tionof violations of all applicable State laws relating to fraud in connection with 
the provision of medical assistance and the activities of medicaid providers. Such. 
unit is not however required to examine potential instances of recipient fraud;. 
this function may continue to be the responsibility of the State medicaid agency. 
H.R. Rept. 393, 95th Oong., 2d sess. 81 (1977)." 

AOHA believes that it is clear that nothing in the statute or legislative history 
precludes such a unit from investigating recipient fraud and qualifying for Federnl' 
funding for such investigations. 
4. Access to records 

As a mandatory condition of certification, the fraud control unit is to have· 
access to any records in the possession, custody, 01' control of the State medicaid, 
agency, any of its contractors, and providers. No consent is required. The regula­
tions contain no gUidelines governing the use 01' disclosure of such records by the· 
fraud control unit, except with reference to patient records.s Oonfidentiality of 
business records is a necessary adjunct to any privately owned and operated 
business. In the area of medicaid providers, unauthorized use or disclosuro of 
such records could have serious business repercussions particularly_ when the­
investigators are not accountable to the people they investigate. You should 
advise your State officials to consider instituting controls on the use and dis­
closure of aU records available to the unit to insure only the legitimate use and 
disclosure of the records, and to preclude breaches of confidence.u 

6. Recovery of overpayments 
The regulations are unclear regarding the recovery of alleged overpayments.. 

made to providers of health care. In one section, the fraud control unit is to initiate­
such action 01' refer the matter to the appropriate State agency.1O In yet another 
section, the agreement between the unit and the State medicaid agency indicates. 
that the agency is required to initiate such action after appropriate referrnl. l1 In 

743 Fed. Reg. 3118, 3120 (Jan. 23, 1978). 
8 ~'he regulations pro'l'lde that the privacy rights of patients must be protected. See 42: 

C.F.R. 450.80(a) (8) (v). 
o Some suggested controls are found In "Procedures for RandUng Medicare and Medicaid 

Fraud and Abuse Audits and Investigations," prepared by ARCA's legal counsr.l. Pierson, 
Dall, and Dowd. AReA has distributed coptes of this handbook to. State assoclatlol1c 
executives. 

10 42 C.ll'.R. 450.810(f) (8). 
2i 42 C.ll'.R. 450.89 (a) (8) (Iv). 
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still another section, the State fraud control unit must report to H1TIW how mp,ny 
actions were referred, and how much was uollected, by the unit and the agency.12· 
In comments previously submitted to HEW, many States have noted that such.. 
provisions are not only ItPparently internally inconsistent, but also are inconsistent,. 
with certain previously enacted State recovery mechanisms. 

In addition to such ambiguity, AHCA notes that many States do not have any 
recovery Procedures. The Health Care Finnncing Administration of HEW has. 
published suggested procedures for States to adopt for recovering overpayments.13 
AHCA believes these f3uggested procedures are deficient in a number of respects,. 
especially in the area of the pl'ovider's due process rights and has submitted formal. 
comments to HEW requesting that such deficieI1cies be corrected.H 

6. Sta:(fing requirements 
Some States have questioned the staffing conditions of the regulations by' 

pointing out that the minimum requirements relating to the full-time employment 
of attorneys, investigators, and auditors cannot be justified in their States because· 
of limitations on the number of State employees or the increased costs and wasted! 
manpower to the State stemming from such full-time employment. AHCA agrees 
with these States. AHCA believes that such decisions relating to staffing shouldl 
be left to the discretion of individual States. To require otherwise not only erodes·. 
States' rights but also infringes the ability of a State to tailor a fraud control· 
unit to its specific needs. 
r. Fraud unit participation in administrative procedures 

One State has suggested in comments submitted to HEW that an :1ttorney of' 
the fraud control unit should l?articipate in any administrative hearing against a 
provider for sanctions 01' termmation for alleged abusive practices. 'l'he rationale" 
for this suggested participation is that such an attorney would be in a better 
position to develop the requisite evidence of intent necessary for a subsequent 
criminal prosecution for fraud against the provider and its personnel. 

AHCA believes that such tactics are unwarranted because of their elemental 
unfairness. Without being given advance notice of basic constitutional rights, a 
provider and its personnel may unknowingly mnke statements which could be· 
the bnsis for n subsequent indictment for nlleged fmud. Although such an indict­
ment mny subsequently be quashed, the case dismissed, or the provider and its·. 
personnel acquitted at trial, the hnrm to the provider and its personnel will have 
already occurred. 

AHCA believes that because of the inherent potential for abuse in such tactics,l3· 
you should urge your State officials and legislators to prohibit their use. In lieu of 
such formal prohibition, you should acquaint members of your assooiation with 
the possible use of such tactics and advise them to obtain competent legal advice' 
before testifying at an administrative hearing or voluntarily producing documents 
for such a hearing. AHCA believes thtlt the use of such taotics will erode the con­
fidence of providers and their personnel in aU State offi.cials. 
8. Federal financial participation 

The statute and regulations declare that 90 porcent Federal funding for State" 
fraud control units will only be available through fiscal year 1980. Due to the lead 
time that may be necessary to establish such a unit in your State, including the· 
time required for legislative action, the prospect of certifying such a unit in fiscal 
year 1978 may be remote. By that time, the amount and dm'ution of Federah 
financial participation available mny not be cost-effective to establish such a unit 
in your State. 

Another consideration involves the budget of the unit. Potentially, its budget 
may be very large: the greater of either $500,000 pel' fiscal year, or 1 percent of alr 
the amounts expended on medicaid by the Federal/ State, and local governments. 
in the State. Conceivably, this could run in the millions of doUars. After fiscal yenr 
1980, however, the State would have to provide gro!].t.'1r fiscal support for the­
actions of such a unit. 

:to 42 C.F.R. 450.310(1) (1) (I), (111), amI (Iv). 
13 RFCA Action Transmittal No. 77-105. 
U A copy of ARCA's comments has been distributed to you. 
lG ARCA notes that such tactics may not be confined to administrative hearings, but may 

also be used In audits or Investigations. In this regard, ARCA's handboolt, "Procedures for' 
Ran(lllng Medicare and Medicaid Frnud nnd Abuse Audits nml Investigntlons," should be· 
consulted. The recommendations contained in that handbook may be adnpted to sltuntiona. 
Involving admiuistratlve hen rings. 
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A third consideration involving the budget of the unit relates to the precise vI 
·scopc of Federal funding. In one section of the regulations, the fraud control unit I 
is charged with the duty to investigate all oases of suspected 'fraud.16 In another ' 
part of the regulations, however, it is stated,. that: "[Federal financial participa- 1 
1;ion] * .,. * is not available, * * * for expenditures attributltble to: (i) Investiga- I 
'tion of nonfraudulent abuse or of failure to comply with applicable laws and I 
regulations i Or (ii) programmatic screening and early detection activities required i 
.of the medicaid agency * * *." 17 

In comments submitted to HEW, several States have voiced concern over 
these 'apparently contradictory regulatory provisions. These comments indicate 
that such conflicting requirements muke it unclear whether the unit will be i 
reimbursed for its activities relating to collection of overpaY111entl:/ when the. I 
Stnte gives the unit authority. to initiate s,uch nonfrnudulent activities., Yet I 
·other States have expressed concern whether any reimbursement will be avail~ ,f 
.able for any efforts of the unit which fall short of, criminal prosecution, regardless 
·of whether the unit is authori<~{jd to collect such overpayments. AHOA notes I 
that these concerns are legitimate because the regulations leave unresolved the ! 
question of whether, or in what amounts, a unit will be reimbursed for its non-
fraudulent effol'ts. )1 

A number of States, in comments addressed to HEW, have rejected the argu~ 
ment that the savings engendered by the operations of Such a State fraud control I 
unit will enable the unit to become self-sufficient by 1980. AHOA agrees. AHOA I 

believes that the addition of yet another layer of bureacritcy to a States' medicaid II' 

program cannot be justified on the basis of cost-effectiveness. AHOA concurs 
with the concern olsome States that. the budget of a unit could exceed the costs \ 
of administrative recovery of alledged overpayments. I 
9. Scope of authority of a fraud control unit , /1 

AHOA notes that,'there are other conditions in the regulations which leave 
umesolved certain issues relating to the authol'ity of a fraud control unit. These I 
unresolved issues concern the functioning of the unit. The first unresolved if;lsue ,I 
relates to the scope of its authority. Such a unit is authorized to investigate sus- i,ll' 

pected criminal violations relating to provider fraud and patient abuse. It is . 
unclear, however, of the extent of such authority. For example, it is unclear if 'I 
such a unit has the authority to require the State medic/tid agency to submit :"\ 
any 01' aU program materials, such as provider contracts, policy statementsl manuals, bulletins and regulations, to the unit for prior approval. Several States ! 
have voiced concern over such a possibility .. AHOA believes that your State : 
should carefully delinente the exact scope of the authority of a fraud control I' 

unit sought to be established in order to preclude such a possibility. 'j 
10. Proposed guidelines for conducting audits or investigations by State medicaid 
. fraud control1mits ' I 

If your State establishes a fraud conti'ol unit, the potential for misunderstandings 
between providors and St!tte auditors and investigators is great. There is al1iQ '! 
the possibility of violations of provider and patient constitutional rights if there , 
are no specific guidelines for State fraud control unit auditors and investigators to ! 
follow. whetn CO~ductthing SUtCh. a1udits

t 
?1' dinyestighatiodnbs, lIn thti.StlrelgWpd, AdROA I 

urges you 0 reView e ma erm con 'aIlle III a an 00 C, en 1 ec roce tires f 
for Handling Medicare and Medicaid Fraud and Abuse Audits and Investiga- d 
tions," which will be published by AROA shortly. AHOA suggests that you 
attempt to have the recommendations contained in the handbook adopted as a 
ma,nual for the personnel of any Stnte frand control unit. In lieu of official adoption 
'of such guidelines, AI-IOA advil:les you to acquaint all members of your State 
.assooiation with these materials to preclude any misunderstandings between 
providers and State officials. 

'.42 C.F.R. 4UO.810 <.!). 
l7ld. Ilt 450.ll10(j) (0). 
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