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CHAPTER I 

INTRODUCTION 

This report responds to an assignment from the District of Columbia 

Judicial Planning Committee to study the workload of the District of 

Columbia Court of Appeals, determine if the workload is beyond the 

Court's present dispositional capacity, and, if so, recommend a solution 

to the problem. This introductory chapter will outline the history of 

the workload pt:ob1em, describe the methodology followed by the report's 

authors in addressing that problem, and identify the subject matter of 

succeeding chapters. The concluding chapter of the report will 

summarize: the, authors' findings and conclusions and set forth their 

recommended solution. 

1) History of the Workload Problem and Responses 

The District of Columbia judicial system was radically changed in 

1971 by the District of Columbia Court Reorganization Act of 1970, which 

created 8. judicial system for the District comparable to a state 

judicial system. The Act transferred local District litigation from the 

1 
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federal District and Cir~uit Courts to the District of Columbia Superior 

Court and the Cou~t of Appeals. The Superior Court thus became the 

general. jurisdiction t~ial court:, and the Court of Appeals became the 

court· of last resort. The Court:. of:' Appeals was expanded from 6 to 9 

judges in 1971, and. has remainfad at. that. size. 

The transfer of' ju~isdiction f'rom the Distr.ict Court to the Superior 

Court was accomplished in several steps and was not completed until 

August 1, 1973. Most: of the more important and difficult litigation, 

f.or.' example, major felony cases and civil. cases with ~n amount in 

controversy exceeding $50,000, was shifted during the last part of the 

t:ransition period., 

The Court of' Appeals workload rose precipitously from 1971 to 1976, 

largely as a result. of the expanded jurisdict'ion in the Superior Court. 

The volume of appeals mor.e than doubled, and the,average appeal became 

more complex. AI,though the Court great'ly increased its dispositions, it 

was not able to keep up with the expanding caseload, and backlog and 

delay problems developed. The Court responded by adopting several 

efficieucymeasures, including a summary calendar to discourage oral 

arguments, expanded use of unpublished opinions, and the addition of a 

second law clerk f,or each judge. These respo'nses, however, were not 

sufficient, and a search for other measuras became imperative. 

In 1977 the Judicial, Planning Committee of the District of Columbia 

created a Subcommj.ttee to Study the Extent to '{I::hich the Practice and 
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Procedure of the District of Columbia Court of Appeals Conforms to the 

American Bar Association Standards of Judicial Administration Relating 

to Appellate Courts. In an extensive report, issued in December 1977, 

the Subcommittee found that the Court of Appeals was in basic 

conformance with the ABA standards, but it also listed and commented on 

several areas of nonconformance. The case10ad problem was the major 

basis of nonconformance discussed in the report. 

One factor which has a major effect on the 
extent of the Court's conformance to the 
A.B.A. Standards is the considerable 
backlog of cases which has been building up 
on the Court's docket •••• 

In the absence of any firm evidence that 
total annual filings in the Court will soon 
decline, the District of Columbia Court of 
Appeals now faces a very serious backlog 
problem which must be promptly addressed. 
Not only does such a backlog make it 
difficult for the Court to implement some 
of the Standards-recommended procedures 
discussed in the next section, some of 
which impose additional burdens on the time 
of the Court's judges and staff; it even 
forces the Court to seriously consider more 
extensive use of some devices--including 
dispensing with oral argument and disposing 
of cases through often unpublished 
memorandum judgments and order--which many 
practitioners, and the Standards 
themselves, regard as procedures to be used 
only in moderation and with utmost 
caution. In addition, the ba~klog 
contributes to increasing delay in the 
disposition of cases. l 

3 



The purpose of the 1977 report of that Subcommittee was solely to 

point to areas of confor~nce and nonconformance with the ABA Standards, 

and not to suggest specific changes or reforms. The report, however, 

did single out the Court·, s bac.~log problem and warn .. that major action 

to deal. wit'h the problem is urgently required" to preserve the quality 

of' appellate justice in the District. 2 

During 1978 the Judicial Planning Committee revi€ilwed the report on 

conformance to ABA Standards and, in the 1979 Judicial Plan for the 

District of Columbia, determined that the Court of Appeals should 

substantially comply with the ABA Standards by September 1979, except 

that the goal for compliance with the time standards should be three 

years later.3 But the 1979 Plan stated that compliance with the 

Standards would not be suff'icient: 

It· must be recognized, however, that compliance with 
ABA Standards by September 1, 1979, will not assure 
the solution of the Court"s most critical problem, 
i. e., the rising ca.seload and backlog. Some JPC 
members believe that necessary control will not be 
obtained until the District of Columbia has an 
intermediate appellate court to share the caseload 
burden. Other members, conscious that the Bar 
already suffers (l,dverse criticism for the expense of 
1it'igation, e.."tpress reservations about adding 
another layer of litigation to the judicial system 
'and therefore wonder whether the case10ad and 
backlog problems can be met through mechanisms other 
than an f.r.t ermedi at e court. 4 

The Judicial Planru.ng Committee, while accepting as "a working 

hypothesis" that an intermediate appellate court is probably the best 

4 
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solution to the workload problem,S determined that a thorough study was 

required to: 

(1) identify and examine all prospective mechanisms for 

relief, 

(2) articulate and weigh their respective advantages and 

disa4vantages, 

(3) provide current and complete d.!JC\~:i1H;ntation for its 

findings, and 

(4) formulate a detailed and comprehensive plan for 

initiating and achieving an overall relief program, 

which program could conceivably involve more than 

one mechanism or vehicle. 6 

The program goal of the JPC in this area was "to determine by September 

1, 1979, whe~her the District of Columbia should establish an 

intermediate appellate court or can meet identified problems through 

other mechanisms."7 

To accomplish th..:s goal, the Judicial Planning Committee created the 

Subcommittee on ~he Workload of the District of Columbia Court of 

Appeals to study possible ~olutions to the Court's problems. Acting as 

chairman of the Committee, Chief Judge Newman appointed ten members, who 

represent diverse parts of the District bar. In addition, four 

knowledgeable experts serve the Subcommittee as consultants. The 

membership and the consultants are shown below. 

S 



Chair: John W. Douglas 

Members: Wiley A. Branton 
Albert E. Br'ault 
William C. Burt 
Pet'e'r R. KoJ,ker 
B.rooksley Landau 
te·roy Nesbitt 
J'ohn R. Risher., Jr'. 
W.illiam H. Taf't, IV 
Char:1es R. Work 

Consultants: Richard W. Barton 
J.ohn A. Terry 
Curtis E. von Kann 
S'Uas J. Wasserstrom 

11-Subcommitte~ A~vities 

The Subcommittee commenced operation with an organizational meeting 

on September 20, 1978. It' commissioned the Mid-Atlantic Regional Office 

of the Nat,ional Cellter for State Courts to prepare a dr'aft report for 

its consldera,tion" The. National Center' staff - Douglas Dodge, regional 

director, Mae Kuy~~en.dall, project director, and Thomas Marvell, 

princ.ipal authQr of the report - were directed to present a balanced 

discussion of a.l1 the a~Tailable alternative solutions to the workload 

problem. They were dire~ted not to suggest a preferred alternative or 

to 'ceach any t:.onclusions 1.n the. initial draft. The final chapter 

(Chapter XX) was to be prep,s.red only after the Subcommittee had reached 

a tenta,tive. decision_ Chief Judge Newman designated Alexander Stevas, 

clerk of the Court of Appeals~ and Claire Whitaker, first deputy clerk, 

as liaj.~;on between the Court alld the National Center. They supplied 
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statistical and other information and reviewed a rough draft of the 

report. 

The National Center submitted a draft report on January 8, 1979. 

During the following weeks the Subcommittee members studied the report 

and, in a meeting on February 6th, discussed its findings. At this 

meeting the Subcommittee unanimously adopted the tentative view that 

creation of an intermediate appellate court is the best solutioll to the 

Court of Appeals workload problem. The members also decided upon 

several specific features of the proposed appellate system. 

The Subcommittee appointed a drafting committee to refine the 

tentative report, with particular attention to the final chapter. This 

committee, whose members were John W. Douglas, Charles R. Jork, William 

C. Burt, and Curtis E. von Kann, met with and corresponded with the 

National Center staff during February and early March. The final staff 

submission was then sent to the Subcommittee members and, with 

revisions, adopted as the tentative report of the Subcommittee in a 

meeting on April 17, 1979. 

TIle tentative report was widely distributed, and comments were 

solicited from all interested individuals and organizations. On May 29 

and 30 the Subcommittee held public hearings in the office the Bar of 

the District of Columbia. The statements made there, along with written 

comments submitted by others before and after the hearings, are in the 

Subcommittee's file; they are available to the public and can be 

obtained from Alexander Stevas, Clerk of the D.C. Court of Appeals. 
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The Subcommittee met on June 12, 1979, to consider the hearing 

testimo'ny and other comments. It unanimously concluded that the basic 

re,commendations in the t'ent:ative report should be the Subcommittee IS 

final. recommendations. The. Subcommittee, howeve:r, decided that the 

public comment's required several modificat'ions to the tentative report, 

and it created a three-member t'ask force to draft revisions. The task 

force circulated drafts to the Subcommittee members on June 29, 1979, 

and the revisions were. adopt'ed, in accordance with the Subcommittee's 

previously-established procedures, three weeks later. 

3:) Report Organizat'ion 

This tentative report·. evaluates the feasible changes in appellate 

organization and management that might alleviate the 

workload problem. Chapter II outlines the Court's jurisdiction, 

organization and. procedures, describing at length several features of 

the Court's operation that help the Court to manage its caseload. 

Chapter III describes the workload of the Court of Appeals in terms of 

caseload, backlog, and delay statistics; discusses the possible 

appellate caseload trends in the District; and compares the Court of 

Appeals Jtatistics with statistics from state high courts. 

The next five chapters evaluate possible solutions to the workload 

problem. Chapter IV examines the benefits and drawbacks of enlarging 

the Court, making more use of retired judges and temporarily assigned 

trial judges, and using quasi-judicial personnel. Chapter V explores 

the uses of staff aides in the Court of Appeals and in other high 

courts. Chapter VI describes how a court can increase efficiency 

8 
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through major deviations from traditional appellate procedures - e.g.) 

drastic limitations on oral argument, sharp reduction in the number of 

written opinions, use of two-judge panels, and reliance on staff for 

information about appeals. Ch,apter VII descr:Lbes the possibility of 

decreasing the'Court's caseload. by discouraging "meritless" appeals, by 

giving the Court discretionary jurisdiction over more appeals, and by 

establishing an a?pellate panel in the Superior Court. Chapter VIII 

discusses the final possible alternative, creation of an intermediate 

appellate court, outlines the many types of two-ti,ered appellate 
I 

structures in the sta:tes, and evaluates the suitability of each type for 

the District. The concluding chapter, Chapter IX, summarizes the 

Subcommittee's findings with respect to the Court of Appeals' workload, 

the conclusions reached in Chapters IV-VIII regarding alternative 

solutions to the problem, and the Subcommittee's recommendations for a 

long-range and realistic solution. 
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CHAPTER II 

COURT OF APPEALS OPERATING PROCEDURES 

The use of a variety of internal procedures has enabled the Court of 

Appeals to adjust to its large caseload--a high workload level which is 

described in the next chapter. It is true that these procedures are 

similar to those adopted by congested courts elsewhere, but for the most 

part they are procedures typical of intermediate courts and are oot 

suitable for courts of last resort. The most important of these 

procedures, one the Court has always had, is delegation of decisions to 

three-j udge pane+s. Others include the use of extra judges to 

supplement the nine active judges, a large volume of decisions by 

unpublished opinions, a summary cilendar to restrict oral arguments in 

routine cases, and more recently prehearing settlement conferences. 

This chapter will give a background description of the Court's 

jurisdiction, organization and procedl.lres, concentrating on the special 

features listed above. Chapters IV t,hrclIJgh VIII will discuss various 

other approaches that might help sol,le the Court's caseload problem. 

Throughout, the Court's operations will be compared with the operations 

ot other high courts. 

But our basic conclusion is that the present system of three-judge 

panels, although necessary if the Court is to ever keep up with its 

current workload, is a thoroughly unsatisfactory method of operation for 

the highest court is the District of Columbia, a court which is charged 

with important law-making functions. This conclusion, in turn, requires 

an examination of other possible methods of dealing with the Court's 

workload. 

10 



1) Jurisdiction and Purther Review 

The· Court of Ap~eals hears all appeals from the Superior Court and 

almost all appeals frem the District of Columbia govenmtent and 

. 1. . . 1 agencJ.es. The Court lS <:I'.1it.e t.ll'1us1!.al 1n this respect. Genera 

jur'isdiction trial courts in most: states hear appeals from limited 

jur.isdiction courts, but the· District has a single court at the tr.ial 

level. AgenC'l appeals in many, if not most, states are usually taken to 

the tr:ial courts. '!'hese two factors suggest that the Court's caseload 

is CC1t1paratively high in relation t:.c the total l101ume of appellate 

litigation in the jurisdiction. On the other hand, haoeas corpus 'Nt'its 

are filed initially in the Superior Court (the District is typical here1 

2 
habeas wri.ts are generally filed in trial courts) • 

Appeals to the Court of Appeals are of right except in a f"ew limited 

types of cases. The most impor.tant exception is: 

Review of judgments of the Small Claims and 
Conciliation Branch of. the Superior Court of ~~e 
D istr ict of Columbia and of judgments in the 
Criminal Division of t:.ha.t court where the penalty 
imposed is a fine of less than $50 for an offense 
punishable by imprisonment of one year or less, 
or by fine of not more than $1,000 , or both, 
shall be by application for the allowance of an 
appeal, fil~ in the District of Columbia Court 
of Appeals. 

The Court also has discretionary jurisdiction over some types of 
4 

interlocutory appeals and over agency appeals in motor vehicle 
5 

safety responsibility cases. In all, however, the Court's 

jurisdiction is basically mandatorY1 fewer than a tenth of its filings 

are application~ for allowance of appeal and fewer than five percent of 
6 

these are granted. 
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The Court of Appeals is the court of last resort for the District in 

the same manner that a state supreme court is the court of last resort 

for its state. The Court is nthe highest court'of the District of 

Columbian and its decisions are reviewable only by the 0.5. Supreme 
7 

Court. For purposes of review in the 0. s. Supreme Court, the 
a 

Court of Appeals is designated as the nhighest court of a state. n 

Court of Appeals rulings are, as a practical matter, final decisions; 

the Supreme Court grants certiorari in only about one case per year. 

2) Judges and Staff 

The Court of Appeals, as created in its present form in 1971, has 
9 

always consisted of nine regular active jud~~es. The number of 

judgeships has not increased in response to the rising caseload. The 

appointment process begins with the selection of three candidates by the 

Judicial Nominations Commission. Within 60 days th~ President (or the 

Ccmmission, if thel President does not act) appoints one of the three, 

with the advice and consent of the senate.
10

' The judges have lS 

year terms, and tbe mandatory retirement age is 70.
11 

Over the 

years, by and large, the Court has operated with its full complement of 

nine judges, altt~ugh ~~ere were Lmfilled vacancies for periods of about 

16 months and 6 1110nths in 1974-75 and 1977 respectively. The Court 

supplements its nine active judges with retired Court of Appeals judges 
12 

and temporarily a;ssigned Superior Court judges. As will be 

discussed later, this has provided significant aid' to the court. 

The Court's staff numbers about 60 employees. Each judge has a 

personal secretary and two law clerks (the chief judge has three law 

12 
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clerl<s). Retired judges \oiIere given law clerl<s for the first time in 

19781 the three judges share ~~ clerks. T1"..e clerk's office contains 26 

people, 23 clerical stafi and three st.aif attorneys. 'rhe clerical staff 

is the lar.gest among state high courts, except the Nt":w York Court oi 

1.3 
Appeals. ' The t:hr.ee staff attorneys, who' are called "law clerks" . 
by the' Court,. study sul:i~" .. ,!tive motion::! and prepare memoranda for the 

judges' use '/lhen decid':'\g the motions. As disCl.1Sser1. in Chapter V, the 

Court's 24 attorney aides-21 t'ec;ular law clerks and three staff 

attorneys--excsed the number of attorney aides employed in almost all 

other, high courts. 

3) Outline oi Internal Procedures 

This secdon is' a short bac.kground description of the Court's 

. 14 
internal operat~ons. Subsequent sections will discuss in detail 

specific features of s~ecial importance in the Court's endeavor to 

handle high casalcads. 

The initial act in an appeal of right is the filing of the notice of 

appeaJ. from Q, Super'ior Court decision or the "petition for review" in 

agency appeals. If the case falls wi thin the Court's discretionary 

jllr.isdiction, an applicat.ion for allowance of appeal is filed. The 

application is reviewed by a three-judge panel and review is granted 

upon the request. of any,' one panel member. 

Appellants in civil appeals must file a ·civil appeal statement" 

soon after tee notice of appeal. This is used by t.~e Court to decide 

whether a prehearing settlement conferenc2 will be held. Following the 

notl~ of appeal (or following an unsuccessful settlement conference, if 
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one is held) the appeals' coordinator, located in the Superior Court, 

compiles the record, whi~~ con~ists of the papers filed in the Superior 

Court and, typically, a reporter's transcript of the rele'Tant porti-ons 

of proceed- i1'1gs. The record is followed by the appellant's brief, the 

appellee's brief, and occasionally a reply brief. The record 

preparation and briefing stages typically take much more time than is 

called for in the court rules. Some of this delay can be attributed to 

the reporters and the attorneys. But the Court is 'also responsible in 

that it liberally grants extensions of time. It does not strictly 

enforce the time limits since doing so would only increase the delay 

be~~een canpletion of briefing and decision by the Court. 

Soon after briefing, the cases are apportioned between the summary 

and regular calendars. Counsel in summary calendar cases' are informed 

that oral argument will oot be had unless requested, and arguments that 

are held are limited to lS minutes for each side. Oral argument is 

encouraged in regular calendar ~ses, and each side is allowed 30 

minutes. Virtually all cases are heard arxl decided by three-jublge 

panels (en banc rehearings occur in about one percent of the appeals). 

Before oral argument, principal writing responsibility for eac~ case is 

assigned, ~~ough a random assignment procedure, to one panel member. 

Each judge reviews the briefs before argument. A panel hea.r.::; arguments 

during one morning or one afternoon, and it meets afterwards to discuss 

and tentatively decide the cases. If the judge originally assigned 

writing responsibility for the case is in the majority, he prepares a 

draf't opinion 'llith the aid of his law clerks. If he is in the minority I 

the case is reassigned to another panel member. The draft opinicn is 

14 



then ci:culated to the panel members, and a decision is reached when one 

other judge concurs 'liith the author's decision. Dissenting and 

~ncuning opinions are unusual, largely because caselcad pressures 

rest:ict the i ~llne necessary to prepare minority opinions. Opinions that 

aJ:e· to be ~blis had ar e cir.culated to the whole Court, and en banc 

rehearing is possible if requested by a majority. 

4) Prehearing Settlement Conferences 

The remainder of this chapter is devoted to detailed disC".lssions of 

several elements of I:.."le process just, described. The first in terms of 

i.ts place in the appellate process, but the most- recently aeopted, is 

the prehearing sett::l.ement: conferences. Under Rllle 7A, adopted in 1978, 

each appellant in a civU case must file a "civU appeal statement" 

within 15 days of the notice of appeal. The statement contains 

considerable infor.naticn about tbs case, including the basis of the 

uial COUL't' s decision and the issues that will be raised on appeal. 

This for.m is used to deter.mine whether be hGld a settlement conference. 

The major plrpcse of the conference is to induce settlement bet"lIsen the 

parties~ but, failing that, an attempt is made to nar:rcw the issues 

raised in the appeal. At present, a retired judge presides over all 

settla~ent conferences. 

It is too early to determine whether the settlement conferences have 

aEPreciably affected the Court's workload, either by settling cases that 

the Court 'WOuld otherwise have to decide or by limiting the issues in 

cases it does hear. The prehearing settlement conference procedure in 

appellate courts is, in general, quite controversial. It is r~w used in 
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about fifteen other appellate courts, but only four are courts of last 
15 

resort. The major question about the efficiency of settlement 

conf erences is whether they lead only to settlements that would have 

been reached ~ the parties on their own. In addition, the relief 

accorded by issue narrowing is uncertain. Even if the conferences have 

some benefit, one must balance that benefit against the help that the 

conference judge could give the Court if his time were spent on other 

activities. Also, the conferences require considerable time from the 

der k' s office staff. 

There is evidence that settlement conferences have worked for at 

least one court, the California Third District Court of Appeal. The 

proportion of civil appeals settled reached 34 percent during the first 

three years of settlement conference operations, double the 17 percent 

.. 16 
dur~ng pr~or years. In fact, the settlement conferences have been 

credited with reducing the Third District,'s backlog from twenty to three 
17 

months. On the other hand, a study of settlement conferences in 

the u.s. Court of Appeals for the Second Circuit found that 54 percent 

of the cases scheduled for settlement conferences were decided ~ the 

Court, as opposed to 62 percent of a randomly selected Wcontrol 
18 

group.n This difference is not large. The conference mediator 

was a staff attorney, howeveq all other courts with settlement 

conferences use judges as mediators, apparently under the assumption 

that judges are more eff ecti ve • 

These general arguments indicate that the relief afforded the Court 

of Appeals ~ the settlement conferences is very much in doubt. In 

addition, two characteristics of the Court indicate that the ultimate 

relief possible is quite limited. First, as indicated in Table 2, 

16 



civil appeals typically comprise l.ess than a thil~d of the filings. The 

conferences will lXlt affe<:t the rest of the case.1.oad. Second, even 

wi.thout the conferences, a 7ery large proportion" almost half, of the 

ci.vil. cases have been settled or dropped wi thou,t the impetus of 

19 
settlement conferences. This further reducels the margin within 

whi cb the· coni er ences can r educe the Court's wor l<.l oad. Thus, it is 

unlikely that the conference procedure, no matter how effecti7e, will 

reduce the number of cases deci ded by the judges to levels comparable co 

those in mcst other high courts. 

5) SummarV' Calendar 

The llummary calendar was adopted in November, 1974, to eliminate or 

shorten oral argument in those cases that, according to che Court's 

internal rules, "do not appear to present any new question of law and in 

which oral. argument is dso-ll1ed neH.her helpful to the Court ·nor· essential 

20 
to a fair considet:ation of the case.· Summary calendar cases are 

not orally argued unless counsel promptly request argument; and if a 

re~st is made, each side is allowed only 15 minutes, rather than the 

30 minutes in regular calendar cases. Roughly twQ of every five appeals 

are placed on the summary calendar, and about 80 percent of l:."lem are 

decided 'liithout oral argument. I:l all, the Court hears arguments in 

abQ~t 70 percent ot all appeals decided. 

At present a retired judge screei1S appeals for placement on the 

summary calendar, reviewin;g the briefs soon after the appellee brief 

aui vas. After the screening is completed, the clerk draws up a monthly 

calendar, scheduling six summary calendar cases and three regular 

11 

I t. 
L 

r; 
( 

~ 

I ~ 

I 'J 

\\ 
< 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



---------------------------~-~--------------------------------------

I 
I 

calendar cases for panel hearing in one morning or afternoon. The 

I panels are rotated to apportion each active judge an equal numbe~ of 

I 
summary calendar sessions. The time lapse between briefing and the day 

of argument (or submission) has, until recently, been shorter in summary 

I calendar cases than in regular calendar cases. 

Counsel in summary calendar cases are notified of the calendar 

I placement and are told that oral arguments will not be held unless 

requested in writing within 10 days of the notification. The Court's 

I practice is to grant virtually all such requests, which are received in 

about one case in five. 

I Summary calendar sessions are, of course, shorter than regular 

I 
calendar sessions, both because most cases are not argued and because 

the arguments held are, with few exceptions, limited to 15 minutes per 

I side. Occasionally, argument is waived in all six cases and no argument 

session is held. In any event, the panel meets to discuss the cases, 

I and further procedures are the same as those in all appeals. 

It seems unlikely tlv:lit the summary calendar has had more than a 

I moderate effect on the Court's ability to handle its caseload. The 

I 
actual time saving resulting from fewer and shorter arguments is 

limited, fer appellate judges spend only a small percentage of their 

I working day on the bench. Thus, for example, by eliminating hour-long 

arguments in 300 cases during a year, the actual time saved for each 

I judge amounts to le~s than two hours a week. The major time savin9 

-' traditionally resulting fran eliminating oral argument is the travel 

I time of judges with offices far from the court seat. This; does oot 

I 
apply to the Court of Appeals. (The fact that summary calendar cases 

I 18 
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are usually decided by unpublished memorandum opinions, which require 

less judge time than full opinions, is attributable 1:0 the ';ype of cases 

placed on the summary calendar, not tre absence of oral argument.) 

The number of cases decid.~d by the Court (those disposed of by 

opinia:\ or by judgment), nevertheless, did increase in the year after' the 

summary calendar was initiated. There were 633 cases decided by opinion 

or: by judgment ir1 1974 and 741 in 1975 (see Table 2). aut this increase 

is merely a c::mtinuation of t:.be t:end in the prior three years. Very 

likely, also, it is due mainly to tre addition, late in 1374, of nine new 

law clerks, who worked largely on summary calendar cases. In any event, 

the size of the inc~ease - lOa dispositions - is not large compared 1:0 

the overall caseload of the Court and did not keep pace with the caseload 

No matter what the time savings, one must address t.'le question 

whether discouraging oral. ar.gument:s through the summary calendar 

procedure is advisable. In other word;;!, has !:he Court been forced by its 

WQr ltload 1:0 sac:r ific:e an important and traditional element of the 

appellate process? ABA A~pellate Standard 3.35 states that ~ties 

should be permitted oral. argument unless the court concludes "that its 

deliberation would DOt be significantly aided by oral argument." This 

criterion is similar 1:0 that announced by the Court, as quoted above. 

However, the oommentary 1:0 the Standard suggests a ~ore restrictive 

criterion t.han the Court uses in practice: 

Oral argument is normally an essential pa.t:t of 
the appellate process. It is a medium of 
communication that is superior 1:0 written expression 
for many appellate counsel and many judges. It 
provides a fluid and rapidly moving method of getting 
at essential issues. It conttibutes 1:0 judicial 
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accountability, enlarges lr.he public visibility of 
appellate decision-making,~ and is a safeguard against 
undue reliance on staff w(,:)rk. Oral argument should 
not ordinarily be allowed! on applications for 
discretionary review or Olll motions or other procedural 
matters. Whf!n an appeal is considered on its merits, 
however, oral argument sh)ould neVel: be discouraged 
routinely and should be cl.enied only if the court is 
convinced that the contel'ltions presented are frivolous 
or that oral argument IoiOI:l1d not (;therwise be useful. 
The court should recogni:z:e that discouraging oral 
argument can J.ead COlJIlse;l, to underestimate its 
importance. 

Some appellate co U,'CtSI are so overburdened that 
they have felt compelle,d to deny opportunity for oral 
argument in a substantj.al l?roportioll of the cases 
before them. In some situa\tions this practice may be 
unavoidable and shoula be treated as a symptom of the 
need to restructure the cou.ct' s organization or 
jurisdiction. In any event j • the practice should be 
aQ:)pted only as an e~:treme measure when other means of 
keeping the court abreast of its caseload are 
insufficient. Studies of ap!:,ellate court operations 
indicate that oral argument consumes only a small 
fraction of the court I s time. 21 

The Court of Appeals summary calendar procedure escapes much of this 

criticism because argument is allowed when requested. Nevertheless, use 

of the summary calendar may mean that arguments are "discouraged 

routinely," a practice that the Standards deem inadvisable. Indeed, the 

reliance on the summary calendar may indicate, as suggested in the 

quotation above, a "need to restructure the court's organization or 

jurisdiction. " 

A further point of some importance is that state supreme courts 
, 

seldom discourage oral arguments, and few hear arguments in a smaller 

22 
proportion of appeals than does the Court of Appeals. Decisions 

without oral argument are common in state supreme courts only in the 

exercise of discretionary jurisdiction. They are more common in 

intermediate courts, especially some Federal Circuit Courts, although 

20 
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i.nfc)rll1ation about this topic is meager. 

6) Three-Judge Panels 

Probab:Ly the most st'artUng feature of the Court of Appeals, when 

c:cmpared to cow=ts of last, resort' in other jurisdictions, is the use of 

thne-jud<:re panels in alll10st all, appeals. 'rte chief judge ranComly 

ass:Lgns ju.dges 1::0 panels, and the clerk randomly assigns pending cases to 

pann!ls. Thus, panel. membership constantly chant;],~s, and a litigant c::annot 

fea:c:' !:hat his case is :?lrp:sely assigned to a panel diposed to rule 

aga,inst him. 

'J:lhe il'lvolvement of nonpanel members depends on whether the opinion is 

1:0 be published. If the panel chooses to issue an unpublished opinion, 

the draft is circulated only to the panel members. Onc::e the decision is 

rea,chad, copies of the final opinicn are sent to the litigants and are. 

al,siO circulated to the other members of the Court. 'rile ncnsitting judges 

m.ay or may not read it: but in any event, the decisicn has already been 

made. Should the lcsing litigant file a p!ti tlon for rehearing en banc, 

thE! peU tion is circulated to all act! 'Ie judges and is granted at the 

re<!USst of a majority of the active judges. But petitions for rehearing 

en bane: are unc:ommon: they are filed in roughly five percent of all cases 

decieed, and the proportion is probably smaller in cases ,decided wi thout 

puJ::llished opinion. 'rhe number actually granted is very small. 

On the other hand, an opinion slated for ~,blieation is circulated to 

the whole Court before the decision is announced. If a nonsitting judge 

Objects to the opinion, he may attempt informally to persuade the panel 

members to revise it. Othe~~ise, review ~s by en banc hearing, held at 

21 
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the rR.\q:uest of.' ill Court majority (either upon circulation of the opinion 

or upon a request fo:: rehearing en bane). En bane reviews, however, are 

very rare, amounting to only about one percent of the cases decided. 

Panels, it should be added, must follow prior decisions of other panels 7 

. precedent can be overruled only by the full Court. (En bane hearings 

without a prior panel decision are permitted, upon application of a party 

or by the Court's own moti~n, when the Court wishes to reconsider a 

precedent or in other cases of exceptional importanca. Such initial en 

banc review occurs only once every two or three years.) 

The Court's pr~ctice of panel decisions in almost all appeals is so 

important that a separate appendix, Appendix A, is attached to this 

report describing the use of panels in high courts. Only 13, including 

the COllrt of Appeals, decide appeals in panels; nearly half are situated 
23 

above intermediate courts. The Court of Appeals is thus among a 

minority of 25 percent of high courts using panels. Also a far higher 

proportion of its decisions are by panels than most of the 12 other 

courts1 they typically decide a large number of cases en bane. More 

important, the Court is only one of the seven courts in which panel 

decisions can be made by fewer than a majority of the full court, only 

one of four in which the panel size is smaller than a majority, and only 

one of two in which a two-judge panel majority can decide a case. The 

courts with panel procedures most like those in the Court of Appeals are 

three nine-judge courts with very high caseloads: the Minnesota and 

Mississippi Supreme Courts and the Texas Court of Criminal Appeals. Only 

in the latter are panel procedures comparable in all important respects 

to those in the Court of Appeals. The Texas court, as disc~ssed in the 

22 



next ohapter, is an unusual high court. in that its jurisdict.ion is 

limited to crimina~ cases4 

The use of panels in appellats court.s is the subject. of considerable 

24· 
commentary. Cer.t.ainly panels increase a court.' s effioiency. The 

judges hear. fewer arguments, read fewer briefs, and review fewer draft. 

opiniCXlS. (Panel. hearings Co not, however, reduce the number of majority 

opinions aut.hored by' each judge.) The Court of Appeals would soon fall 

25 
hopelessly behind if it beard every case en banc. 

The drawbacks of the panel system in a oourt of last. resort. are 

subst.antial. The Court's Cecisions may l.iOt. be consist.ent., leading 1:0 

uneven justice 1:0 litigants and 1:0 .inharlllonious law in t.he jurisdict.ion. 

The- pane~ judges may make overly fine dist.inc~ions 1:0 avoid precedent 

creat.ed by prior. panel decisions. Tbe knowledge and experience of all 

judges are not. avaUable when the Court. performs its law-making funct.ion; 

the more complete the information used to f;;\shion law, the sounder the 

law. The probability of a panel representing al~ significant. points of 

viE!'ll that._ the full Court would consider in a complex case is small. 

These are major problems, especi~y in the Court.'s law-making function. 

As a practical matter the full implications of tr.e panel syst.sm cannot. be 

measured a.ccurately. Much damage, however, results from the suspicion 

that the pro~e!1lS occur, lessening public respect for appellate justice 

in the District. 

ABA Apoellat.e Standard 3.01 states absolut.ely that high court.s should 

not. sit. in panels. Commentary to this sect.ion eX?lains tl'le matter in 

terms pertinent to this report.: 

I~ some st.ates having no intermediat.e appellat.e 
court., the supreme co~rt. sits in divisions in order to 
cope -Iii th a caseload that ~uld be too large to handle 

23 
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if the court were to sit en banc in every case. This 
arrangement has often been used as a means of 
transition to the establishment of an intermediate 
appellate court. The result of such an arrangement is 
that the court functions simultaneously as a court of 
intermediate review when it sits in divisions and as a 
court of subsequent review when it sits en banco If' 
the court IS Cocket in such a system is carefully 
admdnistered, so that important or difficult cases are 
identified before being heard and assigned directly 
for en banc hearing, a single supreme court can handle 
the system's appellate responsibilities in an 
effective way. Experience indicates, however, that 
such an arrangement may persist long after the point 
has been reached when an intermediate appellate court 
should have been established. Moreover, internal 
inconsistency in the court's decisions may be ignored 
or tolerated to an excessive degree in the hope of 
avoidi2~ the cost of establishing an intermediate 
court. 

The panel procedure suggested here as an effective answer to high 

caseloads is not the Court of Appeals procedure. The Court hears 

virtually all cases initially in panels, and only about ene percent are 

heard later by the full Court. The passage also suggests the need to 

consider whether the panel system has persisted beyond the point when an 

intermediate court is needed the District. 

7) Extra Judges 

The Court of Appeals, as has been mentioned, is helped by retired 

judges and temporarily assigned Superior Court judges. During the past 

several years an average of about three part-time retired judges has been 

available, and at present the three retired judges work, on the average, 

somewhat over half-time. Retired judges can sit as panel members and 

other-,oIise participate in decision-making along with active judges (but. 

they Co not review petitions for en banc rehear~ng or sit in en banc 

hearings, except when they 'Nere members of ~~e panel that originally 

24 



heard the ~se). Only!:wo of the three retired judges now hear appeals. 

One 3i ts on two panels a month (as opposed to about five per month for 

eCich acti ve judge), and the second si ts on one P,er month and, i 11 

adtiition, screens appeals for placement on the summary calendar. The 

third retired judge' is the prehearing settlement conference mediator, and 

he no longer si t:s on panels. 

Super'ior Court judges are lesd frequently used. One is assigned to a 

single panel si tting each month, increasing the Court I s capacity by 

roughly the equivalent' of one-fifth of a judge. The main reason ~~ese 

judges are not used more often is that' the Sll'Perior Court i !:self has a 

signif'ic:a.nt caseload problem and cannot. afford the less of fur-cher 

judicial time •. 

27 
About 63 percent' of the state bigh courts use extra judges. It 

appears, however, that the Court' of Appeals uses them more than most 

other courts. Extra judges, for exampl e, ar e often used O1'lly to fill 

vacancies, rather than su-pplement the full Court. In fact, although the 

information about other courts is incomplete, the Court of Appeals 

28 
probably makes as much use of extra judges as any other high court. 

6) pecisions Wi t..'lout Publ,ished Qt)inions 

The final procedure given extended disC'.lssion here is the use of 

unpublished memorandum opinions in a large number of ap-peals. During the 

past six years some 55 to 67 percent of th~ decisions have been "by 

judgment" rather than by regular published opinion. The great majority 

of the judgments (85 percent in 1978) are accompanied by unpublished' 

memcrandum opinions. The proportion of cases decided by judgment has not 
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changed greatly sincs 1973: there is no trend towards more reliance on 

this efficiency measure. Internal Operating Procedure VIII.D states that 

publishe~ opinions should not be issued if the ruling below is 

unanimously affirmed, the decision has "no precedential or institutional 

value," and one of the following circumstances exists: 

1. 

2. 

3. 

4. 

5. 

That a judgment of the trial cour.t is based on findings of fact 
which are not clearly erroneous; 

Trult sufficient evidence supports a jury verdict; 

That substantial evidence on the record as a whole supports a 
decision or order of an administrative agency, 

That no prejudicial error of law appears; 

That no new rule of law is established or an existing rule 
altered or modified; no legal issue of continuing public 
interest is involved; and ~J existing law is criticized. 

The decision to issue an unpublished opinion is made by the 

panel deciding the case, but anyone panel member may direct that 

the opinion be published. Also, a litigant in a case decided by an 

unpublished opinion may request that the opinion be published; but 

these requests are rare. The average unpublished opinion is about 

one fifth the leng'ch of the average published opinion. 

Unpublished opinions cannot be cited in future cases (unless res 

judicata or the like is involved)~ Thus, they are not treated by 

the court as precedent. Published opinions are, of course, 

precedent, and they cannot be overruled except by en banc 

decisions. As a result, opinions to be published are circulated to 

and read by all judges before becoming final (non-panel ma~bers are 

given five days to consider an opinion before it is sent to the 

printer). Unpublished opinions, however, are not circulated beyond 
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the panel deciding t;he case until after release t:o the litigants. 

Unpublished opinions have several advantages. First, and not 

really relevant here, they benefit the bar by reducing research 

bur,dens and law book expense. The major advantage to the Court: is 

that unpublished opinions take' much less time t:o pre!?are than 

publis hed opinions. The fac.ts need net be as thoroughly stated, 

because the only a.udi enO! is the parties and trial judge, who are 

familiar ·,oiith the dis1?\lte. The writing style need not be as 

polished, and checking for non-substantive mistakes, such as inexact 

citations, need r..<:It be as thorough., One appellate court expert has 

estimated that un1?\lblished opini.ons take about half the judicial 

29 
t'iJne plblished opinions take. Court of Aweals judges, in 

addition, save time because they' need not revi~ unpublished 

opinions issued by other panels, especially because the ruling will 

not be binding precedent in future cases. ABA Aocellate Standard 

3.37 recommends that opinions be publish<:ild only if they meet 

specific criteria, which are, on the whole, even more restrictive 

30 
than the Court of Appeals c::it:eria outlined above. 

Unpublished opinions, however, are the subject of considerable 

criticism. The major reason is the lack of accoun.tability. A blunt 

state.'Uent of this position is found in the following passage from a 

synopsis of an A.B.A. conference disc~ssion: 

Some appeals judges duck difficult rulings 
or. try t:o bide faulty logic by ruling in secret, 
said (Ar.izona Chief Justice) Cameron. Even when 
those factors are r..<:It present, he said, the 
pt'actioa encourages the growing public mist:ust 
of the courts. 31 
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Table 1 

I 
OpmION PUBLICATICN m STATE COURTS OF LAST RESORT 

I 
NOT ABOVE INTERMEDIATE COURTS 

Cases deci ded by 

I opinion per judge 
Published ~ (See Table 7) Un'Oublished 

I 
Texas (criminal) 302 NA (not all published) 

Oklahoma (criminal) 123 NA (not all published) 

South Carolina 8a 268 170 

I Delaware 86 NA (not all published) 

DISTRIC'l' OF COLUMBIA 81 352 376 

I Arkansas 74 265 223 

':iisconsin 63 301 124 

I 
NebJ:aska 5a all 

Maine 54 almost all 

Minnesota 54 NA (not all published) 

I Alaska S2 248 14 

Montana Sl all 

I 
New Hampshire 47 all 

Nevada 45 all 

Mississippi 42 291 90 

I Rhode Island 39 all 

Utah 36 all 

I Idaho 34 all 

North Dakota 27 all 

I 
vermont 27 all 

South Dakota 26 all 

T,ojest Virginia 26 108 24 

I Connecticut 23 all 
,~ Hawaii 23 7S 12 

I Virginia 21 158 6 

Wyoming 20 all 

I 
I 

28 
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Professors':arrington, Meador and Rosenberg also believe that: 

unpublished o~inions reduce visibility of appellate Oecision-making and 

may ~der.mine the integrity of the legal process. They state, in 

addition, that the ncn-<:itation rule, ·,.,hich usua~ly accompanies 

publication rest=ictions, as it: does in the Court of Appeals, may well 

. 32:. 
lead to inconsistent E'Janel decisJ.ons. Such a problem would be 

exace.r bated b'.{ the Court of Appeals' almost exclusi va use of panels. 

The Court of Appeals opinion publication poli~l is extreme. State 

high courts have, b'.{ and large, continued to publish their op:i.nions in 

the face of rising caseloads. Table L gives the available information 

about publication pract'.ices in high courts not above intermediate 
33 

courts. Quite obviously I greater publication restrictions are 

found in the courts with the highest. out'!?uts. The Court of Appeals is 

the only court indicated in Table 1 as issuing more unpublished than 

published opinions; only the Arkans::!:a Suprene Court approaches this 

34 
pr.oportion. However, informatiort; is incomplete for four courts in 

Table 1. At. least one, the Te~:as Court of Criminal Appeals, published a 

35 
ve~y smaLl percentage of its opinions. 

9) Conclusion 

A charge of this study is to consider whether the Court of Appeals 

uses efficient procedures to meet its caseload. A review of the 

operating procedures of the Court lends no support to a contention that 

the Court has failed to take measures to handle the rising vollJlUe of 

-cases. To tht! contrary, it has instituted several major procedures 

designed to increase its output. It has gone far beyond the practices 
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adopted by most other courts of last resort. This certainly accounts for 

the Court's abili ty to handle its huge caseload wi th compaJ= ati 'Ie 

efficiency. However, the very unusualness of the procedures (the Texas 

Court of Criminal Appeals is the only state high Court that approximates 

the Court of Appeals in this regard) suggests that the benefits may no 

longer exceed the costs and that appp.llate capacity in the District is 

now insufficient • • 
The Court's procedures resemble those of state and federal 

intemediate courts mor'e than those of other courts of last resort. Some 

of the procedures are quite undesirable in a court of last resort. ~~e 

routine use of three-judge panels is the most important example. The ~ 

Apoellate Standards, as well as many practical and policy considerations, 

dictate that high courts sit en banco Frequent use of unpublished 

opinions, which add to the hazard of inconsistencjr, makes the Court of: 

Appeal pan.el system particularly objectionable. Therefore, the Court's 

use of panels should be abolished. aut doing so would greatly lessen the 

Court's ability to manage its caseload unless major changes are made in 

the District appellate system. 
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CHAPT.ER II I 

CASELOAD AND CONGESTION IN THE COURT OF APPEALS 
AND IN STATE SUPREME COURTS 

This chapter describes the position of the Court of Appeals in terms 

of caseload, backlog, and delay statistics; it also deals with factors 

affecting the prospective future level of the Court's caseload. The 

Court of Appeals statistics are then compared with statistics from other 

courts of last resort. But at the outset, we wish to emphasize that the 

current workload per judge, the current delays in dispositions, and the 

unsatisfactory nature of the system of three-j udge panels point strongly 

to the need for a significant change or changes in the methods by which 

appeals are handled in the District of Columbia. 

Statistics are presented to analyze three issues: a) cour't workload, 

as measured by the number of cases filed and the number decided by 

opinion, b) baCklog, as measured by the number of cases pending, and c) 

cielay, as measured by the time lapse between notice of appeal and the 

final decision. It should be noted that, unlike the Court of Appeals 

statistics, appellate court statistics in general are ,;~~tten incomplete 

and difficult to interpret. Nevertheless, the .~vailable information 
" . 

clearly indicates that the Court of Appeals faces a larger workload th,an 

the great majority of state supreme courts not situated above 

intermedia,te courts. The Court also faces a very high workload compared 

with supreme aJurts that, within the past 20 years, received relief by 

the creation of intermediate courts. This workload has resulted in 

SUbstantial delay as well as backlog problems in the Court of Appeals, 
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but the Court's high productivity has prevented the growth of an enormous 

backlog such as many other high courts have accumulated. The backlog and 

delay proble.'1lS will probably grow if, as expected, the volllJt1e of appeals 

incre;ases in future years. 

1.) Court of Apoeals Workload, Backlog, and Delay 

F.'ilings. The major CoUt't· of: Appeals statistics are given in Table 

1 
2. The first figures show the number of cases filed in the Court 

(these cases incluo: appeals fran the Superior Court·, petitions for 

review of administrative agency decisions, and original jurisdiction 
2 

cases) . Filings have more· than doubled si nce 1972, as have filings 
3 

per. active judge. The rate of growth has slackened, however, and 

filings declined by small percentages in 1977 and 1978. The 1,269 

filings in 1978 are a six percent drop from the 1976 peak of 1,342 

filings. This drop, however, is partly a reflection of the Court's 

filing procedur.es; the clerk has. recently urged defendants who were tried 

together in criminal cases to file joint appeals and thereby has helped 

reduce the number of separate appeals. The drop is also partly a result 

of the reporting period used, since the number of filings varies greatly 

from month to month. Filings for the Court's fiscal years, which end on 

September 30, d::l not suggest the downward trend indicated by calendar 

year figures in Table 2. There were 1149 filings in fiscal year 1975, 

1229, in 1976, 1259 in 1977, and 1323 in 1978. Preliminary figures for 

1979, in addition, indicate further caseload growth; 861 cases were filed 

during the first six months, 11 percent more than during the same period 
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1 
1 Table 2 

DISTRICT OF COLUMBIA COURT OF APPEALS STATISTICS 

I 
I Number of Appeals and Petitions for Review Filed 

1 
1971 1972 1973 1974 1975 1976 1977 1978 

Criminal 269 392 569 702 706 826 684 742 

I 
Civil 274 310 329 308 380 346 473 375 
Agency 70 94 82 118 135 170 170 152 

Total 613 796 980 1,128 1,221 1,342 1,327 1,269 

I Increase over 
prior year 30% 23% 15% 8% 10% -1% -4% 

I 
I Number of A1212ea1s and Petitions for Review Filed Per 

Active Judse 

I 1971 1972 1973 1974 1975 1976 1977 1978 

I 
68 88 109 125 136 149 147 141 

I 
DisEosition of AEEea1s and Petitions for Review 

I 1971 1972 1973 1974 1975 1976 1977 1978 

I 
By Opinion 190 219 221 251 247 307 279 352 
By Judgment 86 165 284 382 494 373 474 440 
Total 276 384 505 633 741 680 753 792 

1 By Order 226 224 284 312 379 517 535 539 

Total 

I 
Disposi tiens 502 608 789 945 1,120 1,197 1,288 1,331 

I 
I' 33 
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Table 2 (conti nUE~d) 

DI STlU.Cl' OF COLUMBIA COURT OF APPEALS STATISTICS 

Cases Disposed of Per Act'ive Judge 

19:'71. 1,972 1973 1974 1975 1976 1977 1978 

By Opinion 21- 2'4 25' 28 27 34 31 39 

By Judgment 10 18 32 42 55 41 53 49 

Total 31 43 56 70 82 76 84 88 

Number and Length of Published Opinions 

1971 1972 1973 1974 1975 1976 1977 1978 

No. Opinions 183 207' 207' 213 219 265 234 293 
No. Pages 902 1,221 1,371 1,516 1,7l3 2,343 2,151 3,360 
Average pages 

per opinion 4.9 5.9 6.6 7'.1 7.8 8.8 9.2 11.5 

C~ses Pending at the End of the Year (Backlog) 

1971 1972 1973 1974 1975 1976 1977 1978 

268 462 653 842 951 1,110 1,161 1,109 

Average Days from Notice of A~peal to Decision (Delay) 

1971 1972 1973 1974 1975 1976 1977 1978 

243 265 286 311 379 432 456 472 
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in 1978 and 6 percent more than 1977. 

The main cause of the appellate caseload trend is the expanding 

jurisdiction of the Superior Court. That Court was established on 

February 1, 1971, and, in stages during the next 30 months, received 

jurisdiction over local cases formerly filed in the U. S. District 
4 

Court. Most cases falling in the expanded portion of the Superior 

Court's jurisdiction are more difficult and complex than cases in the 

District's local trial courts prior to 1971. In addition, many complex 

cases were transferred late in the transition period--e.g., civil actions 

with an amount in controversy exceeding $50,000, felony offenses, probate 

actions, and litigation involving title to land. The expansion o.f 

District trial court jurisdictions led quickly to more appeals ana to 

more difficult issues in the appeals. At the ~ame time the Superior 

Court's jurisdiction was expanded in 1971, the Court of Appeals replaced 

the federal circuit court as the appellate tribunal for several types of 

agency reviews, including difficult zoning cases. The volume of agency 

appeals, as indicated in Table 2, has more than doubled since 1971. 

The composition of the Court's caseload has changed during the past 

eight years. All major eategories of appeals have increased, but agency 

and criminal filings have done so at a faster pace than civil filings. 

The trends in recent years have been erratic, with substantial downturns 

for at least one category in both 1977 and 1978. Criminal appeal trends, 

as discussed later, follow closely the number of criminal trial 

dispositions in the Superior Court; in particular, these dispositions 

decreased ~ 23 percent in 1977, corresponding to a 17 percent decrease 
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in criminal appeals. Similar information is not available to explain the 

trends in civil or agency filings or the 1978 decreases in both 

categories. No factor', however, has been identified to suggest these 

cases ~ll not continue the upward trend that predominated in prior years. 

Disposi tions and Eacldoq ~ The Court of Appeals has increased its 

ou,tput· by substantial. amounts each year since 19.71. Of major importance 

her,e are cases disposed of by opinial or judgment. Those n disposed of by 

opinion" were decided with published opinions: by and large, these are 

the more difficult appeals •. Those "disposed of by judgment" did not 

r,eceive ?lblished opinions, but about 85 percent were announced in 

unpublished memorandum opinions. Cases disposed of by order are almost 

al~ys cases dismissed without consideration of the merits--for example, 

because the appellant has abandoned the appeal or because the parties 

have settled. Thus, dispositions by opinion or by judgment are the best 

measures of the Court's output. 

Each year, with infxequent exceptions, the Court has increased the 

number of cases decided both by published opinicn and by judgment. 

Dispositions by either method rose from 31 per active judge in 1971 to 88 

in 1978. Dispositions by opinion rose from 21 to 39 per active judge. 

More startling has been the increased length of the published reports, 

from 902 pages in 1971 to 3,360 pages in 1978. Most of this 273 percent 

increase is the produ~t of longer opinions, reflecting the increased 

complexity of issues presented to the Court. 

The major measure of appeals '~rk indicates that ~~e Court has become 

more productive each year. In fact, its disposition rate has inc,reased 
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at an even faster pace than the caseload rise. Nevertheless, there were 

fewer dispositions than filings every year until 1978. Hence, the 

backlog (that is, the number of pending cases) increased four-fold, from 

268 cases in 1971 to 1,109 in 1978. By the end of' June 1979 the number 

of cases pending increased to 1,125. 

Motions. In addition to the increase in appeals, the number of 

motions filed has also increased dramatically. These now total over 

8,000 a year, four times the volume in 1971. Most of these are routine 

motions, such as requests to extend briefing deadlines, and are handled 

in the clerk's office. Many, however, are substantive motions that must 

be decided by three-judge panels and that often take considerable judge 

time. The major categories are motions to dismiss appeals, applications 

for allowance of appeal (i.e., motions for the exercise of discretionary 

jurisdiction), motions for summary reversal or affirmance, and rehearing 

petitions. The number of substantive three-judge motions has increased, 

according to figures supplied by the clerk's office, from 432 in fiscal 

year 1971 to 574 in 1972, 800 in 1973, 986 in 1974, 1,137 in 1975, 1,212 

in 1976, 1,101 in 1977, and 1,165 in 1978. Applications for allowance of 

appeal have increased at a particularly fast pace, from 30 in 1971 to 149 

in 1978. 

Delay. It is not surprising, in view of the rising caseload and 

backlog, that the time required to decide appeals has increased steadily 

and rapidly. The average number of days ft'om notice of appeal to 

decision, as shown in Table 2, has increased from 243 days in 1971 to the 

present 472 days (a little over 15.5 months). These figures are only 
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averages. Many appeals, especially civU appeals with full oral 

argument, take eighteen months or longer. 

The ultimate cause of the increased delay appears to be the Court's 

inabili ty to keep up with the. rising caseload, rather than delay by 

attorneys and trial court reporters. Statistics do shew that the time 

from notice of appeal to completion of br.iefing comprises more than half 

the overall time to decision (for example, 258 days in 1978 as opposed to 

about 160 days in 1971 thr.ough 1975), and the average times required for 

record preparation and briefing are much longer than the time allowed 

under the court rules. But much of this delay in the early stages is 

attributable to the backlog of cases briefed and awaiting decision. If 

r.ecord and brief preparation were mor.e expeditious, the cases would just 

be added to the post-briefing backlog, and delay would be reapportioned 

the earlier to the later stages of the appellate process. Therefore, the 

judges and the cl er k 's offi ce freely grant reporters and attorneys 

extensions of time that t,olOuld not be granted if the Court were 
5 

current. The Court cannot ~equire promptness from attorneys and 

from reporters until it is in a position to issue decisions promptly, 

which it presently is not. 

Conclusio~. .The statistics presented in this section show that the 

Court's workload has expanded greatly, resulting in backlog and delay 

problems. These statistics by themselves, however, do not demonstrate 

that the caseload will remain prohibitively high or that the judges could 

not manage the present caseload by b~c,.'ming more productive. The 

remaindel~ of this chapter will address these points by examining trends 
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in the District and by studying statis.tics from other high courts. The 

conclusions are that the best forecast is a rising appellate caseload in 

the District, that the Court faces an unusually high caseload compared 

with other state supreme courts, and that the Court is one of the most 

productive and efficient high o~urts in the country. 

2) Caseload Trends 

A key question is whether the Court of Appeals caseload will continue 

to go up, will remain about as it is now, or will go down. A definite 

answer is. not possible, but the best estimate is tnat the caseload 

pressures will not ameliorate and may increase at a substantial rate. 

This estimate is based on 1) a study of nation-wide trends in appellate 

caseloads and 2) factors peculiar to the District of Columbia. 

National Trends. The number of appeals has been increasing 

throughout the country. Probably no state has escaped this trend. Table 

3 shows the volume of appeals during 1971-1977 in the District and in 24 
6 

states for which information is available. The figures in that 

table are the total numbers of initial appeals filed in the jurisdiction 

either in the intermediate court or the court of last resort. 

Cases filed in the District increased by 116 percent during the 

six-year period from 1971 to 1977. The average yearly rate of increase 
7 

is 14 percent, higher than the rate for all but six of the 24 states 

in Table 3. The median rate of yearly increase for all states in Table 3 
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8 
is II per'cent, somewhat lower than the District's rate. On the 

other hand, after the rapid growth years of 1972 and 1973, caused la.rgely 

by the Superior Court's expanding jurisdiction, the rate of increase 

thr,ough 1978 has been only 6 percent. In all, therefore, the increased 

volume of appeals in the District is a little less extreme than that 

encountered b1 state courts generally. 

The major import of Table 3 is that· there is a solid trend towards 

higher caseloads throughout the country, a trend that is very likely to 

encompass the District in the future. The 11 percent median rate of 

increase represents a doubling of caseloads every six and a half years. 

None of the jur.isdictions in Table 3 shows a rate of increase smaller 

than 5 percent (which represents a doubling about every 15 years) • 

Moreover, the percentage increases have risen somewhat du ing the 
9· 

1971-1977 pericd~ ther:-e is every indication that. appeals nation-wide 

will continue to increase rapidly in almost every state. Appellate 

caseload growth, somewhat surprisingly, is but slightly related to 
10 

popllation growth. Some of the slowest growing states, for 

example, Michigan and Ohio, have experienced la.rge increases in appe~ls. 

Another important point is that the increase in anyone jurisdiction is 

typically quite uneven. Filings actually decreased during at least one 

year in 16 of the 24 states in Table 3,. even thoug-h the overall trend 

everywhere L~ upward. Thus, the recent departure from constant caseload 

increases in the Couri:. of Appeals may be simply another example of the 

uneven growth typical elsewhere. Trends in the Court of Appeals are 
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I 
I Table 3 

I 
TRENDS m TEE NUMBER 

OF TOTAL INITIAL APPEALS FILED IN STATES 
(STATES FOR WHICH STATISTICS ARE AVAILABLE) 

I Average 
yearly rate 

1971 1972 1973 1974 1975 1976 1977 of increase 

I DISTRICT OF COLUMBIA 
COURT OF APPEALS a 613 796 980 1,128 1,221 1,342 1,327 14% 

I Alaska Supreme Court 210b 240b 250 b 278 337 466 613 20% 

California Courts of 

I Appeal (FY) 8,684 8,548 9,186 9,805 10,349 10,797 11,939 6% 

Delaware Supreme Court 1.76 250 247 255 273 341 362 14% 

I Hawaii Supreme Courta (FY) 151 116 159 172 189 253 303 13% 

Idaho Supreme Court 182 155 243 252 307 295 345 14% 

I Kansas Supreme Court c (FY) 368 341 342 and Court of Appeals 368 438 464 5% 

I Kentucky Supreme Court 
and Court of Appealsa 1,098 1,135 1,144 1,120 1,299 1,275 1,892 11% 

I Louisiana Supreme Court 
and Court of Appeala 1,469 1,787 1,633 1,642 2,170 2,408 2,700 11% 

I 
Michigan Court of Appeals 2,336 2,799 3,076 3,579 4,435 4,544 14% 

Minnesota Supreme Court 584 603 6'17 781 921 911 9% 

I Mississippi Supreme courtd 4.55 563 626 601 613 780 658 7% 

Montana Supreme Court 197 236 239 269 299 409 469 16% 

I, Nebraska Supreme CourtC (FY) 474 446 546 484 571 716 607 5% 
'/ 

I 
I 
I 
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New Hampshire Sllpreme 
Courte 

New Jersey Superior Court, 
Appellate Division (FY) 

Ohio Court of Appeals 

Oklahoma Supreme Court and 
Court of Crimi Ml Appeals 

Oregon Supreme Court and 
Court of Appeals 

Rhode Islqnd Supreme 
Court·c (FY) 

Texas Court of Ci vil 
A.ppeals and Court of 
Cr iJUi na.1 Appeal.s 

Otah Supreme Court 

Virginia Supreme Court 

fHashington SllPreme Court 
and Court of Appealsa 

Wisconsin S,upreme Court (FY) 

I.9!71 

186 

2,790 

3,798 

1,544 

984· 

2,668 b 

408 

1.,329 

90S' 

494 

Table 3 (continued) 

1.972. 1973 197'4 

188 240 270 

3,597 3,876 3,801 

4,311 4,909 5,503 

1,574 1,598 1,808 

1.,119 1,190 1,425 

325 349 345 

2,777 b 2,952b 3,062 

406 370 389 

1.,398 1,24.9 1.,256 

J.,252 1,201 1,367 

555 502 601 

1975 1976 

288 273 

4,383 4,819 

6,869 7,204 

1,958 2,245 

1,988 2,353 

355 422 

b 3,634b 4,282 

462 5S6 

1,526 1,672 

1,~39 1,569 

656 709 

1977 

315' 

5,208 

7,99 :2 

2,213 

2,922 

438 

5,236 

1,932 

1,803 

769 

I 
I 
I 

Average , 

yea~ ly .e ',:,:,:,' 
of lncrge, 

101 
It I '" 

{' 

~, 

14% ~. 

I I 
.. 

7% 

21 t 

I 

8% 

I 
a The statistics are the number of appeals, excluding requests to appeal from trial 

court judgments. 

I 1 
I I 
I 

b These figures were estimated from a chart or graph in the annual r(~port. 

c These figures are for "cases O::lcketed. " 

d These figures are for "t:ecords filed. " 

e These figures are for "cases entered. " 

The letters "FY" irXiicate that the figures are for the fiscal. year ending in the 
7[,ear indicated. A blank space indicates that the number of filings for that year is 
~lvailable. All statistics were obtail'led from court reports. 
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unlikely to deviate from long-standing nationwide trends towards higher 
11 

caseloads. 

Tr.ends in the District of Columbia. A second type of evidence about 

possible Court of Appeals caseload trends can be found by studying events 

peculiar to the District. This section will explore: a) trends in the 

caseload and dispositions in the Superior Court, b) trends in population, 

income, business activity, and crime in the Dil3trict and the metropolitan 

area, and c) new legislation that may affect the volume and difficulty of 

appeals in the District. 

a) Because appeals from the Superior COLlrt comprise about 85 percent of 

the Court of Appeals filings, changes in Superior Court caseload or 

disposition patterns significantly affect the Court of Appeals workload. 

Available statistics indicate that some. Superior Court filings and 

dispositions in categories of cases most likely to be appealed have 

increased little, or even declined, while others have grown. Civil 

filings have continued on an upward trend, albeit an erratic one. Criminal 

filings have remained level since 1975, while trial dispositions have 

decreased. 

Table 4 gives trend statistics for major criminal triable cases and 

civil actions. 12 The volume of criminal filings rose rapidly to over 

twenty thousand in 1975, but has remained fairly steady since that year. 

Dispositions by means of trial, theli1lost important indicator of criminal 

cases that are likely to be appealed, decreased by 26 percent between 
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Table 4 

SUPERIOR COURT CASEtOAD TRENDS 

Majo~ Criminal Triable Cases 

1912- 1973 1974 1975 

Filings 11,.509 16,341 17,577 20,300 

Disposi tions by trial. 1,995 1,851 2,169 2,014 

Pending 1,901 2,892 3,391 6,528 

Civil Actions 

1972 1973 1974 1975 

Filings 9,734 10,981 1.1,361 11,716 

Cases pending. on 
trial calendar 2,925 3,330 3,421 3,687 
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1976 1977 1978 

20,754 20,708 21,068 

2,059 1,595 1,532 

6,186 6,056 4,424 

1976 1977 1978 

12,764 12,862- 14,058 

5,059 4,960 S,OS2 
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1976 and 1978. Most of this decrease occurred in 1976, and accounted for 

a 17 percent decrease in criminal appeals during that year. In general, 

as Table 5 indicates, trends in criminal filings in the Court of Appeals 

closely follow trends in criminal trial dispositions in the Superior 

Court. Trend statistics are not available for civil actions decided by 

the Superior Court (disposition statistics do not adequately distinguish 

between civil cases actually decided qy the Court and civil cases settled 

or withdrawn). Nevertheless, the increasing number of civil filings does 

suggest that more civil appeals can be expected. 

For several reasons Superior Court filings and dispositions 

imperfectly indicate the immediats prospects for appellate caseload 

growth. First, the Superior Court has accumulated a large backlog, as 

can be seen qy the number of cases pending in Table 4. If the trial 

court reduces this backlog through increased judgments, the appellate 

filings will probably rise significantly. Second, because of the 

criminal case backlog and the resulting delay in the Superior Court, the 

united States Attorney's office favors the federal courts. D.C. Code 

section 11-502(3) permits the u.S. Attorney to bring some cases in the 

District Court qy adding a federal charge: should delay in the Superior 

Court become less than that in the District Court, the u.S. Attorney may 

well shift a sizeable number of cases to the Superior Court by not adding 

federal charges. Third, pro,secutor policies affect the number of trial 

dispositions in criminal cases, and thus the number of potential 

appeals. The decrease in Superior Court trial dispositions is partially 

explained by a large increase in guilty pleas: such dispositions 

numbered 6,027 in 1974 and 10,595 in 1978. Apparently recent prosecution 
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offers are attractive to defendants and result in more guilty pleas. 

Should prosecutor policies in this regard change, as such policies often 

do, tre number of court convictions and cr.'iminal appeals will increase. 

Fourth, the number of appeals from the Superior Court is determined 

by the rate of appeal as well as by the number of dispositions that can 

be. appealed. Appell,ate caseloads will rise in spite of fewer trial 

decisions if a much larger percentage of losing litigants appeal. Table 

5 soows a trend towards a higher percentage of criminal appeals when 

compared with major criminal cases disposed by trial. 13 'l'his indicates 

that cr iminal filings in the Court of. Appeals are likely to dse even if 

the number of crimi,nal cases tried remains level. (Similar information 

about th~ appeal rate of civil cases is not available because the 

Supe~ior Court does not have, sufficient information about civil case 

dispositions. ) 

Table 5 

CRIMINAL APPEALS AS PERCENTAGE OF MAJOR CRIMINAL 
TRIABLE CASES DISPOSED OF BY COURT OR JURY TRIAL TIl THE SUPERIOR COURT 

Major criminal triable cases 
disposed of by trial 

Criminal Appeals 

Percentage 

1972 1973 1974 1975 1976 1977 

1,995 1,851 2,169 2,014 2,059 1,595 

392 569 702 706 826 684 

20% 31% 32% 35% 40% 43% 

b) Some commentators hold the view that changes in population, 

employment, income, business activity, and crime may affect future 

appellate caseloads, although no study presently documents the effects. 

In fact, as noted earlier, there is little relationship between 

population gr~T~~ and appellate caseload growth in the 24 states listed 

in Table 3. Also, forecasts for population, income, business activity 
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and crime are uncertain; by and large they are extrapolations from 

earlier year statistics. An additional complication is the effect on 

caseloads of trends in the whole metropolitan area as well as the City of 

Washington. Nevertheless, exploration of these various trends will shed 

some light on appellate caseload trends. 

Population. The District population has been decreasing for some 

time. In the ped.cd 1970 through 1977 the average yearly decline was 

1.3 percent, a faster decline than that of any state. 14 Various 

forecasts have been made of the District population for the remainder 

of the twentieth century. Some of these project a slight decline, 

some project a stable population, and others forecast a slight or 

moderate increase. ls The Metropolitan area population, however! 

has regularly increased in past years, growing by 4.4 percent from 

1970 through 1976, compar.ed with 5.3 percent for the total u.S. 

population. 16 The metropolitan area will probably grow at a 

substantial pace in the future. 17 

Employment, Income, Buying Power. Employment in the District 

remained quite steady from 1974 to 1978, while metropolitan area 

employment increased by almost seven percent. 18 The personal 

income of District residents increased by 15.8 percent from 1970 to 

1977, compared with 25.8 percent for the nation. 19 Personal income 

in the metropolitan area, however, is increasing at a rate very close 

to the national rate. 20 The October 1978 Survey of Buying power 

has projected that "effective buying income" will increase by 34 

percent in the District between 1977 and 1982, by 50 percent in the 

metropOlitan area, and by 52 percent in the nation as a whole. The 
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Survey's project~1 increase in retail sales is 18 percent for the 

District, ·~7 perce11_t for the metropolitan area, and S5 percent for 

the nation. The two forecasts for the District are lower than those 

for any state. 22 

Crime. According to Federal Bureau of Investigation crime 

statistics, crime in the District has abated in recent years, while 

cr:ime nation-wide has generally increased. The "crime ind~xlt for the 

District decreased by II per.cent from 1974 to 1977~ nationally, it 

increased by seven percent. 23 Violent crime, especially, has gone 

down in the District' - by 36 percent on a per-population basis 

between 1970 and 1977 according to FBI statistics. 24 Crime 

statistics, however, must always be interpreted with caution. 

These trends and forecasts for the most part suggest an increase, 

with the exception of crime rates, in the underlying characteristics of 

the District and metropolitan area that might affect future caseloads. 

But the increase in the District" as opposed to the metropolitan area, 

will, probably be less than that in most stat'es. In all., however, one 

must bear in mind the uncertainty of predici:ed trends in all these areas 

and the lack of a precise basis for relating these trends to appellate 

caseloads. 

c) The number of appeals may be affected by new legislation. 

Congress is now considering a new criminal code for the District. 25 If 

enacted, this would have two effects on the Court of Appeals. First, the 

existence of such a major revision of criminal law would almost surely 

create many issues requiring decision by the Court of Appeals. Secondly, 

the proposed code provides for appellate court review of sentences. 26 
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This may well add greatly to the appellate caseload, although sentence 

appeals are often not time-consuming. Another possible legislative 

change is abolition of federal diversity jurisdiction, which would 

transfer a sizeable number of cases, including difficult contract cases, 

to the local courts. 27 Finally, since the District of Columbia 

received home rule in 1975, the amount of local legislation affecting the 

District has increased greatly, providing another source for additional 

issues on appeal. 

Conclusion. The preceding discussion isolates possible predictors of 

appellate caseload. None provides a very cert~in forecast, but taken 

together they suggest a modest caseload increase. The only basis for 

predicting a lack of growth is the slight decrease in Court of Appeals 

filings during the past two years and the sizeable decrease in criminal 

trial dispositions in Superior Court. On the other side, however, are 

many indicators of caseload growth. The volume of appeals in the states 

has been growing rapidly, and the District is not likely to escape this 

prevailing tendency. Superior Court civil filings and backlog are 

increasing. Appeals are filed qy a constantly rising proportion of those 

receiving trial convictions. Trends and forecasts in such arsas as 

population and business activity of the District and metropolitan area 

suggest a modest increase in factors that may eventually affect caseloads 

(the major exception is a decrease in District crime statistics). 

Finally, prospective legislation in several areas is likely to produce 

additional appeals. 

In view of these conflicting factors, a precise forecast of the 

number of futUre appeals in the District is not possible. A reasonable 
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inference, however, is that the appellate caseload will remain at least 

at its present level, and a substantial decrease appears highly 

unlikely. Most important, the existing caseload per judge is already 

excessively high and. accordingly quite unsatisfactory. 

3') Comparison of the Court of Appeals Caseload With That of 
State Supreme Courts Not Located Above Intermediate Courts 

The remainder of this chapter will compare the Court of Appeals 

caseload, backlog, and delay with that of state supreme courts. The 

pr:esent section will compare the Court's filings and dispositions with 

those in other courts not aided by' intermediate courts. The next section 

will address backlog' and delay. The final section will compare the 

situation in the. Court of Appeals with that in state supreme courts just 

before intermediate courts were created. 

Comparative caseload statistics are given in Tables 6 and 7. A 

calltionary note is in order about these figures. Eecause court 

statistics are not collected. and presented in a uniform manner, 

state-to-st2lte comparisons should be treated as only rough 

approximations. 28 Ccmpari,ng cases filed in a single court over a few 

years, as was done in Table 3, is, however, free of most problems. 

A major difficulty in comparing caseloads is the meager statistics 

available for many CO'UJ:ts. The emphasis here will be on the total number 

of filings and the total number of cases decided by opinion, because 

these are the types r.·~f information most conunonly supplied in court annual 

reports. Eut neither, as \rill be discussed in some dei:ail, is a totally 

accurate indicator of workload. 

The major prc)blem when comparing filings is that the difficulty of 

cases varies greatly from court be court. In particular, cases filed 
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include ordinary appeals of right from lower tribunals, requests for 

appeal (i.e., r~quests for a full hearing when the court has 

discretionary jurisdiction), and extraordinary writs. The latter two 

typically require much less judge effort than ordinary appeals. Yet, as 

can be seen from Table 6, court statistics often do not supply 

information about the composition of filings. Blank spaces in the table 

indicate that there is no information for that category; the court may 

not receive any of that specific type of case, or figures for that type 

may be included under another category. 29 

Another difficulty when comparing filings is that appellate courts 

use different events as the point of filing. Some use the notice of 

appeal, some use the filing of the record, others use the arrival of the 

first brief. Because many civil cases are settled during early stages of 

an appeal (it is not uncommon for a third to be settled), courts that 

~~unt cases when ~he notice of appeal is filed show higher caseload 

figures than courts with comparable casel(::lads that count cases only when 

the record or brief arrives. As a practical matter, there is no way to 

compensate for this error. 

After taking into account these problems, the statistics for the 

Court of Appeals are, in gross terms, comparable to those from other 

courts. The proportion of its ~~seload falling under discretionary 

jurisdiction, about ten percent, is probably somewhat less than that of 

most state supreme courts not situated above intermediate courts; 

although, as Table 6 indicates, statistics in this area are meager. 30 

The Court has limited original jurisdiction because habeas corpus writs 

are filed in the Superior Court. Table 6 indicates that the Court of 
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Appeals receives proportionally fewer original jurisdiction cases than 

most courts, and many fewer than some. Because discretionary 

j urisdictia'l and original jurisdiction cases typically require less work 

than ordinary appeals, the court of Appeals caseload figures probably 

understate its workload in comparison with figures f'ran other courts. On 

the other hand, the Court of Appeals counts cases when ooc~:eted, soon 

af:ter the notice of appeal is f'Ued, and its caseload inclildes many cases 

that ~uld not be included in O:lurts that do not count a oass until the 

record or brief arrives. Balancing these considerations, it appears that 

the Court's filing statistics fairly reflect its workload when compared 

wi th mcst other high courts not aided by intermediate COUl:tS. 31 

The second type of statistic commonly available is thle number of 

cases decided by opinion. These cases comprise the bulk of a court's 

work; thus, in a sense, this statistic is a more important statistic than 

case filings. But it is still an uncertain statistic. ])isposi tions 

measure only the work done by the court, not the actual workload faced. 

Thus, if a court is particularly productive during a yealr, the number of 

cases decided by opinion overstates the actual workload before the 

court. On the other hand, if a court adds greatly to its backlog, the 

number of cases decided by opinial understates its real workload. 

Overall, if a court consistently has high opinicn producti.on, it can be 

assumed to be wor king hard. 

An additional problem with opinion statistics is that courts issue 

different types of opinions. Unpublished and memorandum opinions 

generally require much less wet k than signed, published opinions. 

Infor.mation about the use of memorandum opinions is lacking for most 
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courts, but the Court of Appeals probably issues an unusually large 

number. The opinion publication pract:~es of appellate courts are 

described in Chapter II, where Table 1 shows that few comparable high 

courts publish a smaller portion of their opinioos than does the COUl:t of 

Appeals. On the other hand, even though memdrandum and unpublished 

opinions represent less work qy the Court, they are not necessarily a 

sign of appeals that are less difficult than those decided with full 

opinions in other courts. The type of opinion is a product of a court's 

customs and caseload congestion: courts wi~~ relatively light caseloads 

have continued the traditional practice of publishing full opinions even 

in appeals without law-making importance. In fact, almost all cases 

decided qy unpublished memoranda in the Court of Appeals would receive 

full published opinions in most state supreme courts. 

Beyond the problems of understanding the meaning of case'~d 

statistics, statistical comparisons must take into account the court's 

resources. A 9-judge court, for example, can be expected to handle a 

greater workload than a 5-judge court. Hence, Tables 6 and 7 are 

organized according to the number of filings per judge and the number of 

cases decided by opinion per judge. However, this somewhat understates 

the workload of large courts, including the Court of Appeals, because, as 

will be discussed later, these courts cannot be expected to decide as 

many cases per judge as small courts. 

S iroil ar compar ison problems ar ise because serne cou rts sit in panels 

or use retired judges or temporarily aSSigned trial judges. The extent 

that these enhance a court's ability to decide appeals is quite 

uncertain, as was discussed in the previous chapter. No adjustment is 
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Table 6 

FILINGS AND FILINGS PER JUDGE: !N I 
COURTS OF LAST RESORT NOT ABOVE INTERMEDIATE COURTS IN 1977 

composition of total filings I 

State £.i11ngs total. number 
per filings of requests original year I judge judges appeals for jurisdiction 

appeal 

( " 1) PJ 
I 

Texas orJ.mJ.na 538 4,838 9 3,104 1,734 1978 

Oklahcma (or iminal) 298 893 3 504 389 1977 
I virginiaPJ 264 a l,846' 7 1978 

South Carolina 
J 

240 l,198 5 1978-79I 
J 

207 Nevada 1,035 5 426 609 l.977 

West Virginia ln
a 861 5 1977 

I OIsrRICT PJ 
OF CDLtJ'MB IA l59 1,429 9 1,225 149 55 1978 

Wisconsin l29 903 7 769 134 1976-77I 

AlaskaJ U6 630 5 447 l56 2-1 1978 

Delaware J 120 361 3
b 

1977-78 I 

tJtahJ III 556 5 1976 
, 

Montana 
J 

l03 517 5 368 l49 1978 

M' t PJ lOl 9ll 9 1976 I J.nneso"a 

Arkansas PJ 99 ~~4 7 606 88 l.977 

Rhode I 51 and 88 438 5 293 96 49 1976-77I 

Nebraska PJ 87 607 7 1976-77 

IdahoJ 
75 374 5 345 29 1977 I H .. J awaJ.J. 74 372 5 1977-78 

MississippiPJ n a 656 9 1978 I 
VermcntJ 72 359 5 348 II 1977-78 

C t' PJ 70
a 

421 6 1977 I onnec J.cot 

New Hampshire J 
62 310 5 276 34 1977-78' 

Maine 
J 

59 412 7 1978 

South DakotaJ 
56 280 5 249 16 15 1977 I 

I 
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Table 6 (c~onti1.1ued) 

FILINGS AND FILINGS PER JUDGE IN 
COURTS OF LAST RESORT roT ABOVE INTERMEDIATE COURTS IN 1977 

composition of total filings 
State filings total .\'lumber 

per filings of requests original year 
judge judges appeals for j ur isdiction 

appeal 

North Dakota 37a 186 5 18 1977 

r,qyoming J 28 138. 5 1976 

aAppeals are probably counted upon arrival of the record or brief, rather than the 
notice of appeal. The time of filing in North Dadota is the oral argument. 

bThe Delaware Supreme Court was (=nlarged to five judges in October, 1978. The Court 
aoopted the panel system in 1979. 

Pindicates that the ~urt uses panels. 

Jindicates that the court uses extra judges. 

The statistics in this table are those for the latest year available 
at each court. With two exceptions, the statistics were obtained from 
court reports. The Connecticut fi~~res, which do not include requests 
for review, are from W. Kramer, Comparative Outline of Basic Appellate 
Court Structure and Procedures in the United States 40 (1978). The South 
Carolina statistics, for the year ending June 30, 1979, were obtained 
fr.om the Supreme Court clerk's office. Almost all filings were appeals. 

Original jurisdicton cases include bar disciplinary filings, which 
typically comprise a very small percent of a court's caseload. 
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made in the two tables for use of panels and extra judges. The letter 

"PR after a state indicates that the court sits in panels to hear at 

least some cases, and the letter' "J" indicates that the court is known to 

use reti.red judges or trial judges. 32 The Court of Appeals probably 

makes greater use of these mechanisms than most courts of last resort. 

Having given the necsssary warnings, we can now analyze the 

statistics in Tables 6 and 7. Data in T~ble 6 indicate that only six of 

26 courts of last resort not si t'uated above intermediate courts in 1977 

received more filings per regular, active judge than the Court of 

Appeals. The median l"lumber of filings per judge is about 100 ~ the Court 

of. Appeals filings per judge are well over SO percent higher. 

Fi.ve of the six courts (the exception is the South Carolina court) 

with more filings per judge than the Court of Appeals have special 

characteristics that distinguish them from the other courts in Table 6. 

The Texas and Oklahoma courts are specialized courts for criminal 

appeals. Each state has a supreme court and an intermediate court with 

civil jurisdicticn only. This ananaly probably accounts for the enormous 

caseloads faced ~ these courts. 33 Filings in the Nevada Supreme Court 

consist largely of original jurisdicticn cases, which represent less work 

than ordinary appellate filings. The Virginia and West Virginia Supreme 

Courts have almost total disc~etionary jurisdiction. They are the only 

supreme courts in states without intermediate courts that hear very few 

appeals clf ri gh t. The u'nus ual easeloads of the Nevada, Vir gi ni a, and 

West Virginia Supreme Courts are underscored when ene compares Table 6 

with Table 7. Although these courts have high levels of filings per 
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judge, they do not rank particularly high in the number of opinions per 

judge. 

'l'he statistics in Table 7 give the number of cases decided by 

published and unpublished opinions, including memorandum opinions. The 

Court of Appeals output in terms of cases decided by opinion per judge is 

almost twice as large as the median for high cour'b.) not aided by 

intermediate courts. Only four courts rank higher on this measure. Two 

are the unusual Texas and Oklahoma Courts of Criminal Appeals. A third, 

the Delaware Supreme Court, was enlarged in 1978 from three to five 

judges~ so its opinion output per judge may drop substantially from the 

1977 figure in Tabla 7. The South Carolina Supreme Court remains the 

only truly comparable court with more cases decided by opinion (as well 

as cases filed) per judge than the Court of Appeals. 34 

It is important to note that, besides the Delaware Supreme Court, 

several courts listed in Tables 6 and 7 have recently received aid. The 

Texas Court of Criminal Appeals was given four more judges in 1978 

(earlier the court had 5 judges and 4 full-time commissioners). 

Wisconsin and Arksansas created intermediate courts, in 1978 and 1979 

respectively, to aid their overburderled Supreme Courts. In addition, 

there are Substantial movements to establish intermediate courts in 

Alaska, Hawaii, Idaho, Minnesota, South Carolina, Utah, Texas, and 

virginia~ and efforts are now underway to enlarge the Nebraska and 

Montana Supreme Courts by two judges each. 35 

To summarize this information about high courts not aided by 

intermediate courts, it appears that the Court of Appeals faces a 

typically large caseload. The figures, as has been emphasized, only 
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Table 7 (continued) 

aThis figure is the number of majority opinions. Thus, it 
probably does not include cases joined for decision in one opinion. 

bThis figure 
opinions, and it 
in one opinion. 
Outline of Basic 
States (1978). 

is the number of opinions. It may include minority 
probably does not include cases joined for decision 
The figure was obtained from W. Kramer, Comparative 
Appellate Court Structure and Procedure in the United 

~he Delaware Supreme Court was enlarged to five judges in 
October, 1978. 

dIn addition, the court decided some appeals without opinion. 
The Mississippi Supreme Court disposed of 275 appeals without 
opinion. The District of Columbia Court of Appeals disposed of 64 
appeals by judgment without opinion. 

XSubstantial numbers of opinions are not published. See Table 1. 
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roughly indicate the workloads faced b1 the courts. Nevertheless, the 

number of filings and the number of cases decided b1 opinion in the Court 

of Appeals are much hi gher than t'hat in most other courts. The 

difrerences are so great that" irr,espective of the Lmcertainties 

involved, there is little doul::lt· that the Court of Appeals workload is 

among: the greatest in the country among comparable cour.ts. Also, the 

sta,tistical evidence shows t'hat the Court is unusually pr,oductive, and in 

spi.te of' its backle<;, b more efficient than most comparable appellate 

courts • 

4·) COmparison of Court of Appeals Backlog and Delav with 
That of State Supreme Courts Not Located Above 

rntermediate Courts 

Backlog and delay in the Court of Appeals, discussed earlier in this 

chapter, have increased great'ly during this decade. Backlog, as measured 

by the number of appeals pending, reached 1,109 at the end of 1978. 

Delay, as meas ured by the average time. between noti ce of appeal and 

decision, exceeded 15.S months for cases decided in 1978. Backle<; and 

delay statistics both indicate a court's ability to handle its caseload. 

Of the two, delay is probably the more important statistic; litigants 

wishing an expeditious decision (no one knows how many such litigants 

exist, however) have every right to receive decisions within a reasonable 

length of time. 

Backle<; is perhaps too pejorative a term to apply to the number of 

pending cases, for even the most efficient courts must have a substantial 

number of cases yet to be decided. But the number of cases pensing is 

the only commonly available statistic that sheds any light in this area. 

Table 8 presents the available backle<; statistics for six.teen of the 
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Statistics are not available for teri of these 26 courts~ comparisons 

based on the remaining sixteen, therefore, are necessarily incomplete. 

The number of cases pending by itself is not avery useful figure~ a 

large court would be expected to have more cases pending than a small 

court. For this reason, Table 8 gives the number of cases as a percent 

of filings~ this indicates the court's ability to manage its backlog. As 

can be seen, the Court of Appeals falls slightly below the middle. 

Pending cases per judge, also given il:1 Table 8, indicate the size of 

the bar::klog in comparison with a court' sjudicial resources. The 123 

cases pending per judge in the Court of Appeals surpasses all but four 

Table 8 

PENDING CASELOAD (BACKLOG) IN 
COURTS OF LAST RESORT OOT ABOVE INTERMEDIATE COURTS IN 1977 

Pending cases as Pending cases 
percent of filings per judge 

Hawaii 192% 143 

Connecti cu t 128% 90 

Idaho 122% 92 

Rhode Island 119% 104 

Alaska 99% 125 

Wyoming 96% 26 

Delaware 91% 66 

Wisconsin 82% 106 

Vermont 81% 58 
DISTRICT OF OJLUMBIA 78% 123 

Maine 72% 42 

Arkansas 49% 69 

Texas (cr iminal) 53% 282 

Oklahoma (criminal) 45% 133 

Nevada 44% 91 

Virginia 32% 83 
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courts in the table and is considerably above the median of about 90 
, 

cases per judge for all 16 courts. Hence, the Court, faces an unusa11y 

high backlog, but it seems as able as most courts to manage the backlog. 

Table 9 

TIME FROM NOTI'CE OF APPEAL TO DECIS lCN IN 
COURTS OF rAST' RESORT roT ABOVE INTERMEDIATE COURTS IN 1977 

Months Year: 

Connecti cut 23a 1976-77 

Hawaii 22b 1975-76 

Wisconsin 19° 1976-77 

Otah 19d 1977 

Alaska 17 1978 

DISTRICT OF Q:)LtJMBIA 16 1978 

Mississippi 16e 1978 

Minnesota 15 1976 

New Hampshire 10£ 1975 

Wyoming 10 1976 

Arkansas 10e 1977 

North Dakota 7 1978 

aFrom Case Management of the Dockets of the Supreme Court and 
Appellate Session of Superior Court Project, Summarv of Project's 
Operations, May 1977-June 1978 70. 

bThe figure for Hawaii is only for civil cases decided with 
regular opinions. 

~his is a median figure for the time from Rdocketing" to decision. 

~his figure is for civil cases decided between January and August 
1977. The average was 16 months in cr iminal cases. 

eThis figure is the average time from trial court decision rather 
than noti os of appeal. 

fFrom G. Pappagianis, RA Primer on Practice and Procedure in the 
Supreme Court of New Hampshire," 17 N.H.B.J. 182, 183 (1976). 
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Tr.e delay problem in the Court of Appeals is comparatively rather 

moderate. Table 9 shows the time required to decide cases in twelve high 

courts not aided by intermediate courts. 37 Information is not 

available for the remaining fourteen courts. Only five of the o'lelve 

courts have shorter delays than the Court of Appeals (although the 

l6-month time period for the Court is the median figure for the eleven 

courts). This, again, is evidence that the Court has been able to meet 

its large caseload with comparative efficiency. 

The major import of Table 9, however, is not that the Court of 

Appeals is expeditious~ rather, it is that delay is a common problem 

throughout the nation. The time required for the average decision in the 

Court of Appeals is longer than decisions should take according to the 

ABA Standards Relating to Appellate Courts. Standard 3.52 suggests a 

timetable that would lead to decisions in four to six months from the 

notice of appeal, the length of time depending on the type of case. 38 

The Court of Appeals takes about three times longer to decide cases. 

5) Caseloads and Congestion in State Supreme 
Court~ Prior to the Creation of Intermediate Courts 

This report will consider various alternative solutions to the high 

caseload volume in the Court of Appeals. A major alternative is the 

creation of an intermediate appellatn court. Hence, it is helpful to 

know what situations have prompted scates in the past to create 

intermediate courts. Table 10 gives supreme court caseload statistics 

for states that created intermediate courts during the last 20 

years.39 The statistics are for the year prior to that in which the 

first major action was taken by the legislature or the electorate leading 
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directly to the cr.eati(.:m of the intermediate court. This action was 

le<;;islation initi ating a constitutional amendment, a con~3ti tuticnal 

amendment itself, or legislation establishing the intermediate court 

un,der, long exist·i.ng c:onstitutional authority. (The initial act was some 
'. ' 

t.YE1e' of, legisla.tion in 1.4 of' the, 15 states in Table 10.) In other words, 

the.' statistics in this table ,;U; a the information available to the 

l.e<;;islature or the voters when makirlg the first major decision leading to 

an. intermediate court. 

Table 10 

CASELOADS m THE DISTRICT OF COLUMBIA COURT OF APPEALS AND IN COURTS 
OF LAST RESORT PRIOR TO TEE CREATION OF INTERMEDIATE COURTS (1959-1979) 

State 

Oklahoma (civil) 

K'ansas 

New Mexico (PJ) 

Washington (PJ) 

Michigan 

Arizona (PJ) 

Iowa (P) 

Coloraoo (PJ) 

Maryland (PJ) 

Massachusetts (P) 

Oregon (PJ) 

North Carolina 

Kentucky 

Wisconsin 

Ar kans as (PJ) 

DISTRICT OF 
COLOMB IA (PJ) 

Year 

1966 

1973-4 

196'4 

1.966' 

1961 

1963 

1975 

1.968 

1964-5 

1970-1 

1968 

1963-4 

1973 

1974-5 

1976 

1978 

New cases 
filed 
per judge 

57 

69 

95 

76 

98 

121 

84 

91 

64 

90 

104 

120 

88 

159 

Cases per judge 
disposed of 
with 9P1:r-ion 

33 

33 

38 

38 

41 

41 

42 

46 

49 

49 

60 

62 

72 

79 

81 

., 
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The Court of Appeals presently has a higher caseload than any of the 

15 other supreme courts in Table 10 (although a few items of infornlation 

are lacking, and one must keep in mind the 1.mcertainti es involved when 

using such statistics). In 1978 it disposed of almost twice as many 

cases per judge by opinion as most courts when intermediate courts were 
40 

initiated, and it ·received an equally larger volume of filings per 

judge. A~ain, however, this comparison is complicated by the Court of 

Appeal's greater use of panels (indicated by a npn in Table 10) and extra 

judges (indicated by a nJn). In all, the indicators are that the Court 

of Appe~als is a more productive court than were most courts when relief 

through creation of an intermediate court was initiated. 

Little information is available about the number of pending cases and 

the extent of delay in thfl 15 supreme courts. Table 11 gives what 

informaltion there is. It suggests the same pattern that exists with 

respect to current backlog and delay in supreme courts not above 

intermediate court.s: the number of pending cases per judge in the Court 

of Appeals is unusually high, but the Court seems able to manage its 

pendi!ng cases comparatively well. Again, this ooes not mean that the 

Court, is sufficiently current; r.ather, it suggests that the other courts 

allowed even more delay and backlog to develop. 

6) Conclusioq. 

The Court of Appeals faces a large workload and it has a major 

backlog and delay problem. I t:s caseload is far higher than that of most 

high courts not aided by intermediate courts, and those courts with 

higher caseloads generally have either discretionary or totally criminal 
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'rab1e 11 

BACKLOG AND DELAY m DISTraCT OF COLUMBIA COURT OF APPEALS AND IN 
COURTS OF LAST RE50RT PRIOR TO THE CREATION OF INTERMEDIATE COURTS 

P.ending Pending cases 
cases as percentage 

per. jud~ of new cases 

Wisconsin" 5"6' Wisconsin 

Kansas 73 DISTRIcr OF 
COLUMBIA 

Oregon 79' 

Kentucky 84· Kentucky 

Oregon 
Iowa U6: 

Iowa 
Col-oraclo 123 

Kansas 
DISTP.ICT OF 
COLUMBIA 123. Arizona 

Ad.zona 127 Colorado 

Time Between Filing and Disposition 

Arkansas 

DI ST'RI CT OF 
COLUMBIA, 

Kansas 

wiscorlf .. in 

Colorado 

Arizona 

10 month (average) 

16 months (average) 

16 months (average) 

18 months (median) 

2 to 2 1/2 years (average) 

over 2 years (average) 

66 

46% 

78% 

80% 

8S% 

96% 

104% 

130% 

146% 
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jurisdiction. The Court of Appeals also has a higher caseload than that 

faced ~ every state supreme court which received relief through creation 

of an intermediate court in the past twenty years. The Court has 

responded to the increased filings by expanding its output, and it is far 

more productive than most comparable high courts. Nevertheless, the 

Court has been unable to decide appeals expeditiously~ its average time 

for decisions is roughly three times longer than that suggested ~ the 

ABA Appellate Standards. Pr~sent caseload pressures prevent a 

substantial r~duction of the aelay. 

There is some uncertainty about the appellate caseload trend in 

the District~ but the slight downturns in 1977 and 1978 filings do not 

portend significant relief. Appellate caseloads are expanding rapidly 

throughout the nation, trends in the Superior Court are sources of more 

appeals, the socioeconomic growth of the District and metropolitan area 

will probably lead to more litigation, and prospective legislatio~ will 

probably create more appeals. In all, these considerations suggest that 

the~e will be modest yearly increases in the Court's already large 

caseload. Given the present high level of work already confronting the 

court, the need for major relief is clearly indicated. 
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CHAPTER IV 

POSSIBLE SOLUTIONS: MORE JUDICIAL CAP;~CITY 

The remainder of the report will discuss possible solutions to the 

Court of Appeals' caseload problem. These fall into three broad 

categories: increasing the Court1s capacity by adding more judges or 

more staff; decreasing the amount of judge time spent on each case, and 

lowering the volume of appeals to the Court. In general, this chapter 

and the next discuss the first type of solution, Chapter VI the second, 

and Chapters VII and VIII the third. 

1) More Judgeships 

The Court of Appeals could, without doubt, handle its caseload and 

greatly reduce delay if given more judges. Five additional judges (that 

is, creating a l4-judge court), for example, would bring its caseload per 

judge to roughly the median now faced by courts of last resort not above 

intermediate courts. The question to be addressed here, therefore, is 

whether such a solution is advisable. The answer must be sought from the 

practices of courts elsewhere and from the commentary of informed 

observers * 

All 52 state high courts (including the specialized criminal courts 

in Texas and Oklahoma) have nine or fewer active judges. Eight have nine 

judges, 23 have seven, 19 have five, and one each have three and 
1 

six. The number of ju:~ges on the Court of Appeals, thus, is already 

at the limit of what other states appear to believe feasible. In fact, 

the available information indicates that dur ing the nation's history only 
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two state courts of last· resort, courts in New Jersey and Virginia, have 
2. 

ever had more than nine judges. Adding judgeships, moreover, has 

not been a favored means of increasing supreme court capacity in recent 

years; only .ll states have enlarged their top courts since 1950 in spite 

3 
of' the tremendous caseload increase. everywhere. The ABA Standards 

Re~atins to Court Organization support the existing state practices; 

Standard 1.13(a) states that the· highest court "should have not less than 

fi ve nor more than nine members. It The comm~ntary to this Standard 
4· 

suggests seven as the preferred number. 

J.udges and others advance many obj actions to large courts. The 

mechanics of internal decision procedure become overly cumbersome and 

t:ime constJIlling. Communications become more difficult, and dissenting and 

5 
concurring opinions may well proliferate unnecessarily. 

Perhaps the most· often advanced argument against enlarging high 

courts is that there are diminishing returns in a court's 'capacity to 

handle its caseload. 'the addition of three judges to a nine-judge court, 

for example, may not increase productivity by a full third. The relief 

afforded lies in writing majority opinions, because this work can be 

apportioned among the judges. Additional judges, however, do not 

necessar ily relieve each judge of: other decision .. _b.~ks, such as reading 
.... - ... -...•.. ,. ·· .. ····.--~ ___ u._ ........ ~ .• _ ... ~ ....... _ . 

'" ........ - '" 

the briefs, hearing arguments, st.udying draft opinions, and discussing 

cases in conference. The time required to maintain a collegial climate 

. 6' 
lncreases. 

An exception occurs when the court sits in panels. Additional judges 

can be employed to for.ru more panel sittings, and the output per judge 

should remain constant as long as decisions are not regularly reviewed by 

I 
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nonpanel members. Intermediate courts, which typically hear all cases in 

three-judge panels, often function effectively with more than nine 
7 

judges. 

If the use of panels continues, then the capacity of the Court of 

Appeals can be increased appreciably qy adding more judges. Each judge 

would have to review a larger volume of opinions slated for publication, 

and en bane hearings would probably be more unwieldy and time-consuming 

8 
than at present. But the additional workload would be relatively 

small compared with the relief accorded because panel sittings and 

opinion writing would be apportioned to a larger number of judges. 

Consequently, the advisability of enlarging the Court is closely 

connected with the advisability of the panel gystem. As was discussed in 

Chapter II, routine decision qy panels, especially three-judge panels, is 

objectionable in a high court. One major disadvantage is the possibility 

of inconsistent decisions. The probability of this result of panel usage 

would increase proportionally with the enlargement of the Court1 the 

numeric basis for variation increases with the enlarged number of 
9 

possible panel compositions. Even if it were believed that the 

problem of inconsistent decisions on the present nine-j udge Court is not 

substantial enough to require a l::hange, the addition of five judges, for 

example, would magnify the significance of the liabilities discussed here. 

In conclusion, although additional judgeships would greatly help the 

Court solve its backlog problem, this solution suffers from a 

considerable weight of negative assessments and a lack of precedential 

models in the country. 

70 



2) Increased Reliance on Extra Judg~~ 

The Court's use of retired judges and temporarily assigned Ruperior 

Court, judges was discussed earlier. In summary I they add significantly 

to the· COUt~t·.' s present capacity'. The question to be addressed here is 

whether increased reliance on these judges is a viable solution, or 

par.tial solution, to the caseload problem. 

The· answer with respect to retired judges is that· this additional 

help depends on their availabili.ty. A prediction here is impossible~ 

much depends on the judges' longevity and their willingness to help the 

Court: af,ter they retire.. In fact, the .Court has been very fortunate in 

recent: years to have the ser:vices of three retired judges. 

Relief from temporarily assigned judges is theoretically expandable. 

The chief judge has authorit.y to "assign temporarily one or more" 

10 
Superior Court judges to the Court of Appeals. There appears to be 

r:x:l limit on the authority other than the requirement that the assignment 

11 
must be temporary and, of course, the fact that. the Superior Court 

has a finite number of judges. There are three major problems with such 

a solution to the Court's caseload problem. First, the Super ior Court 

itself is congested; more assignments to the Court of Appeals would, in 

eff'ect, rob Peter to pay Paul. Second, although we believe that the 

present. Superior Court bench is highly competent, the judges have little 

appellate experience ~'1d,thus, are less likely to prepare appellate 

opinions as proficiently as appellate judges. 12 Third, the potential 

for inconsistent decisions would be at least as great as that resulting 

from the addition of new judgeships. 
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3) Commissioners 

One solution to appellate court conge!:;tion, common in ear lier eras, 

is the employment of quasi-judicial personnel. This took a bewildering 

variety of forms. Periodically from 1848 until 1928 the Virginia Supreme 

Court of Appeals was relieved by a Special Court of Appeals, composed of 

temporarily assigned trial judges. It heard cases backlogged in the 
. 13 

Supreme Court, and no further appeal was allowed. Similarly, a New 

York Commission of Appeals, comprised mainly of judges voted off the 

state's high court, decided cases taken from the court's backlog during 
14 

the 1870's. Its decisions were also final. These extreme remedies 

for congestion deprive the jurisdiction of a single authoritative 

jurisdictional law-making body. They are nat remedies suitable to the 

District. 

A half dozen states, however, established commissions of bar members 

to hear cases pending before the supreme court and to make suggested 

.. 15 
decisions and write op1n10ns. The decisions were final only upon 

the approval of the supreme court. These commissions were usually 

short-term attempts to relieve congestion, and they were not used after 

the 1930's, when caseloads declined. 

A more common use of Qcammissioners" was the assignment of attorneys 

to act §§§§nt~gl.ly as judges. ~hey heard Qral arguments r discussed 

appeals in conference, and wrote opinion~, But only the judges could 

vote. The only part of the decisional process not delegated was the 

making of the ultimate decision. The commission system, then, is 

essentially a way to add more judges to a court without actually creating 

more judgeships. 
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The commissioner system has disa'!.?Peared from state high courts; the 
16 

last two holdouts discontinued their use more than a year ago. In 

addition, ABA Appellate Standard 3.01 states that a supr~.me cour.t should 

not~ "delegate its deliber'ati ve and decisional 1:unctions to officers such 

as commissioners ."' The commentary to the standard gi "les the follO\"ing 

rea~(ms for this position: 

Because the commissioners are subordinate to the 
court·· s judges, employing them to prepare 
tentati "le decisions for consideration by the 
court involves li ttie risk of inconsistency in 
decision. On the other hand, use of 
commissioners deprives the litigants of the 
oppor.tunity for. full consideration of their 
contentions by members of' the court. Moreover, 
if' the commissioners have the experience, 
ability, and staff assistance which they should 
have to perform. their functions as auxiliary 
judges, they are in eff act s ubordina te j udge:3 • 
Their. functions can ordinar.ily be performed ias 
e.fficiently, and with greater authority, by ,an 
intermediate appellate court. 17 

The commissioner system is not no,., a favored solution to appellate 

conges'l:ion and appears to constitute glrimaIily a footnote to appellate 

court history. 

4} Conclusion 

This chapter has disc.ussed three methcds of ir.lcreasing judicial 

capacity in appellat,e courts. Two methods, the use of extra judges and 

the use of commissioners, do not appear to be strong contenders in light 

of either Court of Appeal needs or the current state of opinion among 

appellate judges and scholars. Only the third, increasing judgeships, 

appears to merit serious consideration. Enlarging the Court, howe"ler, 

would create serious potential problems, especially tr~ danger of 
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inconsistent decisions made ~. different panels. More judges would also 

mean that each judge must spend more time reading opinions slated for 

publication and participating in en bane hearings. Finally, no state 

supreme court has more than nine judges, the upper limit sanctioned by 

the ABA Standards. 
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CHAPTER V 

POSSIBLE SOLUTIONS: INCRFASED STAFF 

The capacity of the Court of Appeals can be expanded by adding 

attorney aides, rather than adding judges. One advantage is cost~ 

attorney aides receive lower salaries than judges and they do not require 

large offices. Another advantage is that the danger of inconsistent 

decisions, discussed in the previous chapter, is less than that caused by 

adding more judges. But the amount of staff help in the Court of Appeals 

is already much greater than most state courts receive, and it approaches 

the upper limit cited as advisable. This chapter will a) describe the 

functions of staff aides in the Court of Appeals and in other courts, 

b) compare the number of aides in the Court of Appeals with the number 

elsewhere, and c} consider the possibility of enlarging the Court's 

staff. Final determination of whether an enlarged staff is a viable 

solution to the Court's caseload problem, however, depends mainly on a 

concurrent decreased attention given each case by the judges. This will 

be the topic of the next chapter, Chapter VI. 

1) Functions of Staff Aides 

Appellate court attorney aides fall into two basic categories, law 

clerks and staff attorneys. A law clerk is the personal employee of a 

judge and is under his direct supervision. 

whole court as a member of a central staff. 

A staff attorney works for. the 

Typically the chief judge 

hires and supervises the central staff, often with the help ot a staff 

supervisor. Most staff attorneys and nearly all law clerks are recent 
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law school graduates and remain at the court for one year or, 

occasionally, two years. A number of courts, on the other hand, prefer 

experienced attorneys on their central. staff, and many courts employ an 

experi enced attorney as staff' supervisor. 

Much the same functions are performed by law clerks and staff 
1, 

attorneys. In fact, courts that have central staffs essentially 

transfer to the staff attorneys duties often performed by law clerks in 

other oourts. The major duty of law clerks and staff attorneys is to 

supply infor.mation to the judges by condensing and analyzing the parties' 

arguments and often by reading the record and oonducting independent 

research. Typically, this involves writing memoranda, although attorney 

aides also may draft opinions. Staff attorneys' work is usually 

performed before the case is argued or submitted, and their memoranda or 

opinion drafts are circulated to all judges hearing the appeal. Law 

clerks at sane courts perfom this same function; at othe~ courts they do 

not work on a case until after the argument stage, and thei,:r memoranda 

and draft opinions are not circulated to other judges. 

Other functions of staff attorneys and law clerks are usually 

offshoots of the basic function just described. They may prepare 

memoranda on motions I original writs, or petitions to appeal. They may, 

in the process Qf studying cases i advise the COIJ,rt whether the case 

should be given summary treatment, such as by eliminating oral argument 

oc by issuing an unpublished opinion. In addition, they may help the 

court in administrative matters, such as monitoring appeals, or they may 

help draft court rules. A valuable function of law clerks, but rarely of 
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staff attorneys, is to discuss cases with their judges and to criticize 

draft opinions before circulation to the court. 

The Court of Appeals has 21 law clerks; each associate judge has two, 

the chief judge has three, and the three retired judges share two. The 

Court has a suall central staff of three attorneys located in the clerk's 

office. The staff's work is limited to motions. It produces about 20 to 

30 memoranda each month on major substantive motions, 'including 

applications for allowance of appeal. The judges' personal law clerks 

mainly work on merits decisions after oral argument or submission. 2 

At least some judges ask their clerks to study appeals before argument 

and prepare memoranda. Pre-argument memoranda qy clerks, however, are 

not circulated to the panel members. 

2) Number of Staff Aides 

A major long-term change in appellate courts is the increased 

employment of staf'f aides. Law clerks were first used late in the 19th 

century, and their number has steadily increased, rapidly so in recent 

years. State supreme courts, as a whole, now employ about 50 percent 

more law clerks than they did ten years ago. 3 Central staff 

attorneys were seldom used until the mid-l960's; since then roughly 

two-thirds of the nation's appellate courts have established central 

staff offices, varying in size from one attorney to more than thirty. 

Much information is available about the number of law clerks and 

staff attorneys. Table 12 presents figures for high courts not above 

intermediate courts.
4 

The 24 attorney aides in the Court of Appeals 

substantially outnumber those used elsewhere. No other court 
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Table 12 

LAW CLERKS AND STAFF ATl'OBNEYS IN COUR'l'15 OF LAST RESORT I 
OOT ABOVE INTERMEDIATE COURTS IN 1978 

a,ttorneys total law clerks 
law clerks central I total for each staff 

per: acti.ve 
attorneys 

active for chief associate attorneys 
judge judges judge judge I 

Alaska 2,.,2. U, 5' 2 :2 1. 

Arkansas 1 •. 1. S; 7 1 1 1 I 
Connecticut l.O. 6 6 1 1 a 
Delaware 1 •. 0 3 3 1 1 a I 

'h 

DISTRICT OF 
COLOMBIA 2, •. 7' 24 9 3 :'. 3 

Hawaii 2.4. U, S 3 2 1- I 
Idaho 2.,:t U, S 2, 2 1 

Maine 1.6 U 7' 2 1.5' a I Minnesota 1.6' 14 9 1 1 4 

Mississippi. 1.3 12 9 1 1 3 I Montana Z •. O 10 5 2 2 0 

Nebraska 1 •. 0 7 7 1 1 a 

I Nevada 2.0 10 5 1 1 5 

New Hampshire 1.0 5 5 1 1 a 
~lorth Dakota 1.6 8 5 1 1 3 I 
Oklahoma (crim. ) 2.0 6 3 1 1 3 

Rhode Island 3.0 15 S 3 2 4 I 
South Caxolina 1.8 9 5 1 1 4 

;1 

Sou th Dakota 1.4 7 5 1 1 2 I ~ , 

Texas (cr im.) 2.1 19 9 2 2 5 

Utah 1.0 S 5 1 1 0 I Vermont 1.0 5' 5 1 1 0 

Virginia 1.9 13 7 2 1 5 

I West Virginia 1.6 8 5 1 1 3 

Wyoming 1.0 5 5 1 1 0 

I 
I 
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in Table 12 has more law clerks per judge, only six other ~ourts have two 

clerks for each associate judge. The Court of Appeals central staff is 

also comparatively large7 only six courts have more than three. The 

total number of at ~orney aides per acti ve judge on the Court is 2. 7 , 

exceeded only qy th~ figure of 3.0 in the Rhode Island Supreme Court, and 

well above the median figure of 1.6 for all high courts not above 

intermediate courts. 

The picture is somewhat the same for intermediate courts and supreme 

t b 't ed' 5 cour s a ove l.n erm l.ate courts. The median number of attorneys 

per judge is 1.5 and 1.7 respectively for these two types of courts. 

Again, only a minority gives their judges more than one clerk, and large 

central staff offices are rather unt~mmon. 

Supreme court justices in California, !-!ichigan, and Pennsylvania have 

three law clerks apiece.o The California and Michigan courts also 

have large central staffs of eleven and ten atto~neys respectively. 

Other supreme courts with sizeable staff offices are Arizona, 5 

attorneys 1 Iowa, 7; New York, 7; Ohio, 12; and Oklahoma, 14. These large 

staffs in supreme courts above intermediate courts, however 1 are 

typically used to process requests for review, rather than appeals 
. 

accepted for full-scale review. In all, only five of the 28 supreme 

courts above intermediate courts have more attorney aides per judge than 

the Court of Appe~ls. The highest figure is 4.7 in California.
7 

The great majority of intermediate courts have only one law clerk per 

judge. Pennsylvania's two intermediate courtu are striking exceptions; 

four clerks are authorized for each Superior Court judge and 3 for each 

, 8 
Commonwealth Court Judge. About three quarters of the intermediate 
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courts have central staffs, a slightly higher proportion than supreme 

courts. Several of the central staff offices are very large: 22 

attorneys in California, 15 in I'llinois, 31 in Michigan, and 14 in 

Missouri. The New Yor.k intermediate court. also has a large, but IJIlknown, 

number of staff attorneys. All remaining intermediate courts for which 

information is available have fewer than 10 staff attorneys. Also, it is 

important to add, only a few intermediate courts (in Micb,igan and 

possibly New York) have more central staff attorneys thar judges. The 

central staff of an intermediate court is usua~ly quite small compared 

with the overall size of the court. 

The Court of Appealls, in summary, already has considerably more staff 

assistance than is oommon in state appellate courts. Fewer than 10 state 

cour.ts (and only one high court· not above an intermediate court) have 

9 
more attorneys aides per judge than the Court of Appeals. This 

leads to a presumption that the Court has gone about as far as it should 

in providing staff assistan,ce to the judges, a presumption that is 

supported ~ several prominent students of appellate courts. Professors 

Carrington, Meador and Rosenberg state: 

As a sound rule of thumb, we propose 
that no central staff be ~larged to in~lude 
more professionals than there are judges to 
be served by the staff. To place this rule 
in relation to one previously suggested, we 
propose as a rule that not less than one 
professional of four serving in a high 
volume court should be a full-fledged judge; 
such a judge may be appropriately assisted 
by. as many as t;wo personal law clerks and 
the eq\1i val ent of one add i ti onal cl er k 
serving in the central staff. To surround a 
judgeship in such a court with more 
supporting personnel would create risks we 
regard as excassi ve to the iraperati vas of 
appellate justice. As long as this rule is 
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observed, there need be little conc~~rn about 
staff usurpation or the "bureaucratization" 
of the j ud iciary .10 

This rule of thumb would not permit the Court of ~ppeals to add any more 

law clerks and would permit adding at most six more attorneys to the 

present central staff of three. 

The ABA ~ppellate Standards are more liberal in this regard. 

Standard 3.62 and the following commentary state that busy appellate 

11 
judges should be authorized as many as three law clerks. In 

addition, the Standards permit a centralized staff, without specifying 

any size limit, but warn that the court "must be continually alert to the 

risk of internal bureaucratization and against any tendency to rely on 

12 
staff for decisions that should be made only by judges personally." 

3) Forms of Major Reliance On Staff 

If it is decided that the Court of Appeals should join the small 

number of appellate courts with large staffs, the next issue is how that 

staff can best help the Court. This issue will be addressed by 

describing the staff system in the Michigan Court of Appeals, the most 

extreme model, and the system in the Minnesot,;\ Supreme Court, a more 

typical use of st~f.f attorneys. 

The Michigan Court of Appeals judges decided in 1968 that their 

productivity was increased little by the addition of a second law clerk~ 

. so they decided to pool the second clerks into a central research staff, 

13 
headed by a seasoned lawyer. The chief judge has said that this 

change permitted the Court to keep abreast of its greatly increasing 
14 

caseload. The duty of the central staff, which now numbers more 
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than 30 at·torneys, is to prepare prehearing reports in all cases 

submitted to the Court. These reports are lengthy memoranda that fully 

discuss the facts a~ analyze the legal arguments. Staff attorneys go 

beyond briefs ~ they read the record and usually conduct a great deal of 

independent legal research. They may even raise and discuss issues not 

brought forth by counsel. 

Af.ter a quick. review by a. supervisor, the report is circulated to the 

three panel members hearing the case. The judges read the report before 

oral arguments (whether they also read the briefs is not known), and use 

it. as a basis for deciding whether the case will be decided by a 

published or \lrlplblished opinion. (Since the Court allows argument in 

all cases, the report is not used, as it is in sane other courts, as a 

basis for determining whether argume.'1t will be allowed.) In routine 

cases, the staff attorney also prepares a brief per curiam opinion for 

possible acceptcmce by the Court. If a full opinion is to be written, 

the assigned j U(lge and his law clerk use the prehearing report as a 

starting point for their research and opinion drafting. 

The benefits claimed for creating central staff, as opposed to 

increasing the number of law clerks, are said to be that staff attorneys 

can prepare the prehearing reports wit'hout interference fran other 

demands on their time and that the judges are spared the duty of 

. . i f 15 superv~sln9 preparat on 0 the reports. In addition, staff 

attorneys can more easily establish important central files. The 

Michigan staff maintains and indexes a file of points covered in past 

memoranda, expediting research whenever issues recur. Also, the staff 

maintains a pending issue file, which allows the Court to assign cases 
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with similar issues to the same panel, preventing duplication of effort 

by different panels and decreasing the danger of conflicting panel 

decisions • 

Other courts with central staffs rarely receive staff memoranda in 

all cases. A typical example is the Minnesota Supreme court,16 one 

of the busier supreme courts without discretionary jurisdiction. All 

appeals are forwarded to the staff anq screened ~ the head staff 

attorney. He recorumends whether the cases should be decided without 

argument, soould be argued before three-judge panel, or should be argued 

before the full Court. His recommendations are usually accepted, but any 

judge can order a case placed on the en banc calendar. A staff 

memorandum is prepared only in cases submitted without oral argument, and 

it if! accompanied by a recommended per curiam opinion. The full Court 

discusses these eases in conference, and often adopts the staff's per 

curiam opinion. 

Professor Meador in 1974 recommendeq that the D. C. Court of Appeals 

adopt e system similar to that used by the Minnesota c~urt.17 The 

judges received second clerks that year, and Meador proposed that each 

sec;'Ond clerk ~"Ork half time as the judge's persona.l law clerk and half 

time as a centr~. staff attorney. This staff would screen criminal 

appeals (but not civil aypeals) and would forward the more important 

cases to the Court for oral argument. Criminal cases with simple or 

insubstantial issues would be assigned to a st.aff member to prepare a 

memorandum and to draft a per curiam opinion. The staff products would 

the.n be circulated to panel members, who would ordinarily decide the case 

without oral argument, although any judge could request argument. The 
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Court did not adopt this system; the judges preferred to retain their 

second law c1er ks rather than es1~blish a large central staff. At 

present, therefore, law clerks are the only staff aides who work on 

appeals; the Cour.t·' s central staff of three attorneys handles only 

motions., 

If 1:he Court. of Appeals adopts a central staff system for appeals, 

the number of attorneys employed must,. of course,. depend on the number of 

cases they handle. Exper.ience in other cour.ts suggest that each staff 

member can prepare eight memoranda a month, or about 100 a year, if 
18 

assigned mainly routine cases. Summary calendar cases typically 

number under 300 a year; therefore, a staff of only three attorneys could 

easily prepare memoranda and draft. memoranda opinions in thes,e cases. If 

the Michigan model is adopted, however, and the staff prepares memoranda 

in the complex as well as simple cases, each staff member could produce 

only a.bout 70 to 80 memoranda yearly. Assuming 800 cases disposed of on 

the merits, this would require about a dozen staff attorneys, including 

an e:,cperi anced attorney as supervisor. In addition, because the volume 

of substanti va motions is now greater than can be managed by the Court 1 s 

thr.ee motions attorneys, the present st'lff should be enlar:ged by one or 

two attorneys to handle present functions irrespective of any use of 

staff in non-motions work. In all, then, any plan to l~eep the Court 

current by means of a central staff would require the employment of some 

four to 14 more attorney aides, the number depending on hew many cases 

are handled by the staff and the need to supplement the present staff for 

motions wClrk. 
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4) Conclusion 

This chapter has described the use of law clerks and staff attorneys 

in the Court of Appeals and in other appellate courts. The Court of 

Appeals at present employs a comparatively large number of these attorney 

aides, more than almost all other high courts. The pres tlIllpti on , thus, is 

that addi ti onal staff is not a sui table answer to Court's caseload 

problem. But a few other courts have attempted to meet rising caseloads 

by using very large staffs, and such a strategy in the Court of Appeals 

is feasible. 

This chapter, however, has not discussed how the additional staff 

would actually enable the Court to Meet its caseload. In fact, a large 

staff in itself cannot solve the caseload problem. That can be 

accomplished only if the judges use the staff in ways that increase their 

producti vi ty. Which is to say that each judge must, on the average, 

spend less time on each case by giving to the staff some of the duties 

now performed ~ the judges.
19 

That will be one of the major topics 

of the next chapter, whicll describes means of eliminating traditional 

elements of the appellate process. 
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CHAPTER VI 

POSSIBLE SOLUTIONS: DEVIATIONS ~1ROM THE 
TRADITIONAL APPELLATE PROCESS 

In aa?ellate decision-making, the amount of time a judge spends 

on each case is flexible. Appellate decisions theoreti~ally can be 

(although they should not be) based on a cursory review of the 

parties' contentions or on presentations by the court's staff. 

Thu,s, an aa?ellate court facing an increasingly large caseload with 

no major relief through jurisdictional changes or. increased judicial 

capacity can select among several strategies. The judges can 

continue to expend the traditional effort on each appeal and thereby 

permit a large backlog to accumulate, or they can average less time 

on each case by eliminating some of the traditional el~~~ients of the 

a~ellate process. Most such appellate courts, like the Court of 

Appeals , 'adopt efficiency measures that somewhat increase the 

Court's capacity, but do not enable it to keep abreast of its 

workload. Some courts, however, do dispose of huge caseloads by 

aCbpting extreme _ departures from traditional appellate procedure. 

The topic of this chapter is the possible adoption of these 

departures qy the Court of Appeals. 

The traditional appellate decision-making process includes 

lengtqy study of the issues by all judges hearing the case, although 

more so by the judge assigned to write the opinion. The judges 
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read the briefs and relevant portions of the record, and they listen 

to and question counsel during hour-long oral arguments. After 

arguments the judges discuss the case at len9th, reaching a tentative 

conclusion. Ther.eafter, the assigned judge and his clerk carefully 

study the record and briefs, conduct independent research for legal 

authority missed by counsel, and wr·ite an opinion fully explaining the 

reasons f:>r the court1s ruling on each issue raised. The non-assigned 

judges closely read the draft opinion and frequently suggest changes. 

T~e opinion is published in the state repocts. 

This descr'iption is an ideal probably never completely reach,ed in 

most appellate courts, but it is a good approximation of how most 
1 

courts traditionally operated until the recent caseload increases. 

Courts with wide discretionary jurisdiction, and thus able to manage 

their caseloads, still generally follow this procedure in cases heard 

al their" merits. But most other awellate courts have cut back 

important elements of the traditional procedure. The CO"lrt of 

Appeals, for example, has curtailed oral argument and opinion 

publication, as was discussed in Chapter II. 

The pl.tpose of the present chapter is to outline changes that 

other high-volume courts, generally intermediate courts, have made in 

recent years. These include two that the Court of Appeals has already 

made, limitations on oral argument and restrictions on opinion writing 

and publication. The question here is whether the Court can go 

further. Other possible changes are decisions by single judges or 

two-judge panels, limits on the volume of appellate papers, and 
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decisions with less attentia~ given by judges to the parties' 

presentations. All of these deviations from the traditior1illl appellate 

process necessarily risk lowering the quality of justice provided by 

an appellate court. Nevertheless, it is clear that some of the 

changes would increase the judges' productivity greatly ,and, if 

adopted, could quickly end congestion in the Court of Appeals. 

1) Further Restrictions on Oral Argument 

As was described in Chapter II, the Court discourages oral 

argument in a substantial minority (about 40 percent) of its ~ses by 

assigning them to the summary calendar. It could further restrict 

arguments by assigning more cases to the summary calendar and by nClt 

permitting arguments if requested by counsel. The reasons for or 

against restricting oral arguments were given in Chapter II and need 

not be repeated here in full. In summary, the time saving resulting 

from restricting arguments is not large, a.nd many commentators feel 

that oral arguments are an important part in i:he appellate process 

except in the minority of appeals that contain clear-cut issues. In 

all, expansion of the. summary calendar is neither an effectiv~~ nor 

wise answer to the workload problem. 

2) Opinion Publication and Preparation 

Studies have shown that a large proportion of appellate judges' 
2 

time is consumed in preparing opinio~s. Hence, this aspect of 

the appellate process is a prime candidate for changes that could lead 
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to major relief. Three possible changes are discussed here: 

a) further' restrictions on publication of opinions, b) decisions 

without opinions, and c) staff-authored opinions. 

The Court's opinion publication policy was explained in Chapter 

II.. Roughly 60 per.cent of the cases decided en the merits receive 

short unpublished memoranda, which average about two pages, about a 

fift'h of the length of the average published opinion. 3 The 

Court's productivity might increase substantially if it issued fewer 

published opinions or if it decided a larger number of appeals without 

opinions. 

Chapter II discussed in some detail the pros and cons of 

unpublished opinions. In general, they save judges a great deal of 

time, but, according to some commentators, they reduce the visibility 

am the integrity of the appellate process. In any event, the Court 

of Appeals could further restrict opinion publication. For example, 

paragraph VIII.D of the Court's Internal Operating Procedures requires 

publication if the decision is non-unanimous or if it does not affirm 

the ruling below. ABA Aopellate Standard 3.37 does not suggest that 

these two factors require publication.
4 

The number of opinions 

published solely because of these two requirements may be quite large, 
5 

although information on this, point is scanty. Thus, substantial 

judge time might be saved by amending VIII.D alon9 the lines of the 

ABA Standards. On the other hand, as noted in Chapter II, very few 

high courts publish a smaller proportion of their opinions than does 

the Court of Appeals. 
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A second way to decrease judge time spent on opinions is simply to 

decide many eases without written opinions7 this can be done either by 

giving oral opinions at the conclusion of the arguments or by issuing 

orders without any reason for the decision. 6 Both practices hav~ 

been used in a few very busy courts, apparently enabling them to 

handle buge caseloads expeditiously. Oral opinions 

are common in the 0.5. Court of Appeals for the Second Circuit and the 

7 Oregon Court of Appeals. The parties, or at least their 

attorneys, are informed of the judges' reasoning; decisions are made 

with the minimum of delay; and the time required to write opinions is 

saved. 

'Decisions without opiniclns of any sort are a common practice at a 

few courts. The Onited States Court of Appeals for the Fifth Circuit, 

for example, decides more than a third of its cases by orders that 

inform the parties of the disposition, but give J'X) reason for the 
a 

decisic1n. Probably only' one state high court, the Mississippi 

9 
Supreme Court, regularly c1ecides cases without opinion. In 1978 

it disposed of 275 cases by simple order, or 42 percent of all cases 
10 

decided on the merits. 

A third way to save opinion-writing time is to issue opinions 

written by law clerks or the central staff. Judges often receive 

draft opinions from law clerks, but time saving to judges is limited 

b th d · t th 1 k' 1'1 d .. 11 ecause ey 1rec e c er s researc an wrltlng. At some 

courts, as was described in the preceding chapter, ~taff attorneys 

prepare draft memorandum opinions that are routinely accepted by the I 

I I 
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judges. Some judges may similarly rely on staff aides, delegating all 

facets of opinion drafting, when preparing ordin~i signed opinions; 

but there is very little public information about this topic. 

~ikewise, there is little public information about opinion writing 

practices' of the Court of Appeals judges. Perhaps, however, there is 

rcom to delegate more to law clerks or staff attorneys. 

These three means of freeing judges of opinion-writing duties -

the use of or31 opinions, decisions without opinions, and staff 

written opinions -. can potentially save a great deal of time. But, of 
"2' 

course, there ar.e many objections." If judges do not give 

reasons for decisions, the losing party may not be satisfied that 

sufficient attention was given to his contentions. That is, the court 

may seem arbitrary. This belief may spread beyond those immediately 

connected with Court to th\;, 1199al community and even the general 

------------~ public. The act of \tIt'iting opinions is also an important part of the 
----- ~ 

decision-process; tentative ideas may not survive the test of putting 

them in writing. Finally, opinions are an absolute necessity under 

the common law tradition whenever the decisions create new law or 

change existing law. Here, especially I the sta temf:mt! of the law and 

the reasons behind it must be those of the judge r.at,.her than the 

staff. Besides developing the jurisprudence of the District of 

ColUlllbia, opinions in these cases are vital because they are the 

non-si tting' judges' major source of information about Court of Appeals 

ll99al developments. Without adequate opinions, the problem of 

inconsistent law discussed in Chapters II and IV, would be 

considerably worsened. 

91 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



II 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

3) Decisions by One or Two Judges 

Appellate court decisions on the merits have traditionally been 

made by at least three judges, even in intermediate appellate 

courts~13 Recently, however, two intermediate courts have 

departed from this general rule. The New Jersey intermediate court 

now sits in two judge panels, except when the presiding judge orders a 

three-judge panel. Two-judge panels are not used if the issues are of 

public importance, of special difficulty, or of precedentia1 value. 

Also, of course, a third judge must be brought in when the two judges 
14 

disagree. In the Wisconsin Court of Appeals, the state's 

intermediate court established in August 1978, a single judge hears 
15 

appeals in several categories of minor case~. A party can 

request a three-j udge panel, but the chief judge can grant or deny the 

request at his discretion. 

These rather extreme measures obviously increase appellate court 

productivity~ only one or two judges need review the parties' 

contentions in each case. But the arguments against them are 

substantial. Decisions ~J one or two judges would increase the danger 

of inconsistent decisions. The deci~ions, also, may not be made with 

sufficient deliberation. ABA Aopell,ate Standard 3.01 states that 

decisions should be made by at least three judges in intermediate 

courts (the Standards advise against &1Y panel decisions in high 

courts, as was discussed in Chapter Il). The commentary gives the 

following reason for the three7judge lower limit: "The basic concept 

of an appeal is that it submits the questions involved to collective 
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judicial judgment, and does not me:rely substitute the opinion of a 

single appellate judge for that o:e a single t.tial judge. A panel of 

three perf~orlns this function without entailing the costs ~nvollled in 

1 d f la _1.0. f' d "16 pane s compose 0 a rger nUUlIoJer' 0 JU ges. 

4·) Limiting the Vo!ume of Appellate PaE~ 

Under i:ralditional. decision prt~cedures" much of a judge I s time is 

spent reading' the briefs ~M records, which may be longer than needed 

to supply the information required fbr decision. Various schemes have 

been proposed to require parties to limit the papers presented. The 

most common is court rules that, ask parties to produce only those 

parts of the record (including the transcript) relevant to the issues 

raised. 
17 

By and large, these rules are unsuccessful. 

Howevet', a few inno~,.ative courts have recently established 

procedures that allow production of only those parts of the record 

that the cout"t acting through staff advice deems necessary. The 

transcript is not brought to the appellate court unless one party 

requests it by designating p{;jrtions to be prepared. The court staff 

reviews these requests and advises the court whether the designated 

portions of the transcript are needed, and the judges rule on the 

18 
attorneys' request. These procedures are st~ll exper'imental; 

whe't:her they actually reduce a court I s wor kload has yet to be 

determined. 

Suggestions have also been made to shorten briefs. The Court of 

Appeals new limits briefs to SO pages, a common restriction in 
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appellate courts. A shorter page limit would probably invite many 

requests from counsel to waive the limit. However, a new, and yet 

untested, New Jersey rule may prove valuable in this area: Counsel 

are permitted to file informal letter briefs if fewer than 20 pages 

19 
long. The reduced expense of these briefs may tempt counsel to 

shorten their presentation. A second technique to reduce briefing is 

to encourage, in lieu of briefs, motions by appellants for swnmary 

reversal and motions by appellees for summary affirmance. The Court 

presently permits these motions, but they are not specifically 
20 

mentioned in the Court's rules. ~fuether additional use of 

summary procedures would significantly reduce the judges' workload is 

uncertain because there have been no studies in this area. The amount 

of relief depends an how often the motions are granted; those refused 

actually require additional work by the Court. 

A procedure that would, without question, relieve the judges of 

time required t~ read briefs and records is the Arizona experiment. 

In this experiment, which will be described more fully in the next 

chapter, decisions were made without transcripts or full briefs. The 

judges' infor.mation came mainly from oral argument, supplemented by a 

short staff memorandum. This procedure, however, has not been adopted 

by any court, and it i.~ seemingly predicated on the assumption that 

full-scale review is possible in a higher level appellate court, a 

possibility not available if the procedure were adopted by the Court 

of Appea~s. 

In summary, several schemes to limit appellate court workload by 
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decreasing the amount of paper presented might prove helpful should 

the Court of Appeals join those few courts that have experimented with 

these procedures. However I informaticn about the effectiveness of 

these procedures is lacking; there is no indication that any or all of 

t'hem wOI.l!.ld make more than a small, dent in the overall workload of the 

Court of Appeals. 

5) Less Judge Attention to the Briefs and Records 

In this section 'w"e. come to the final departure from the 

traditional appellate process: judicial decisions with only a cursory 

review of the parties' presentations. This topic is elusive. Judges 

do not often state that they decide cases without reviewing the briefs 

or records, and one would not expect an ackncwledgment of the 

practic;e. The potential shortcuts are numerous, and many' depend 

greatly en the use of staff attorneys or law clerks. 

S~ne or all of the judges deciding a case could refrain from 

reading the briefs or the record. Probably the onl~ common practice 

in this regard is leaving study of the recoI:d to the judge assigned to 

wribe the opinion. In some courts, at least in the past, the 

non-assigned judges have also delegated brief reading to the judge 

i d · .. 21 . ass gne to wrJ.te the oplnJ.on; the obvious threat lS that the 

court's sUF~osedly collegial decisions are actually made by one 

person. Study of the record might be left solely to the law clerks or 

staff att.orneys. Finally, all study of the partie.s' presentations 

could be left to staff aides, whose memoranda would then be the 

judge's sole source of inf or,ma Hen about the iss ues. Any of these 
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procedures could be moderated somewhat by reliance on the staff or 

assigned judge in the first instance, supplemented by a quick 'review 

of the briefs or by a'ctendance at oral arguments. 

There are, of course, objections to these shortcuts. ABA 

Appellate Standard 3.34 states that REach judge who is to participate 

in an appeal should read the briefs and become familiar with the 

record, the parties' contentions, and the principal authorities 

relevant to the questions p.resented. n Excessive reliance on staff is 

a special source of anxiety among students of the appellate courts. 

There are constant warnings against bureaucratization of the courts 
22 

and delegation of decisions traditionally made only by judges. 

Perhaps the most spirited warning is this statement by Professor 

Leflar: 

In no case should the availability of memoranda, whether 
prepared by staff or another judge, serve as an excuse for 
a judge to fail to read briefs before cases are submitted 
either with or without oral argument. It is the 
responsibility of each judge to read the briefs~ the 
memorandum is a supplement, affording additional and 
independent analysis. In his part of the decisional 
process, each judge should be able to take into account all 
the relevant material, both adversary and from other 
sources, that will aid him in reaching a sound conclusion. 
Only a lazy or badly overburdened judge will rely on staff 
memoranda without checking them. To use a staff memorandum 
as a, basis for decision without such a checkup would be an 
abdication of judicial responsibility.23 

Consideration of these sentiments leads to the conclusion that the 

addition of massive staff help as described in the preceding chapter 

probably cannot greatly increase the productivity of the Court of 

Appeals. The staff may improve the Court's decisions by 

supplementing counsel as a source of information. But if the judges 
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continue the traditional practice of reviewing thoroughly the 

parti Ell?· , presentations, rather than relying on memoranda, it is I 
u.."llikely that additional. staff help can awreciably lighten the work I 
required of each judge in each' case. 

I 
6.) Conclusion 

This chapter has discussed a wide variety of deviaticns from I 
traditional appellate procedures designed to help judges cope with I 
ntassi.ve caseloads by spending less time en each case. Most are 

recent innovations, adopted by high-volume intermediate courts. I 
Without daupt, congestion in the Court of Appeals could be 

el.uuinated by adopting a program of such radical deviations 9 But 
I 

the changes .!:hat 'NOuld provide relief sufficient to meet the I 
workload crisis are those that are the most unsuitable for a high 

cour.t. Decisions by two-judge panels or by single judges are I 
obviously improper in view of the severe drawbacks of any type of 

panel decisions. While opinion publication could be restricted 
I 

somewhat further under the ABA Appellate Standards suggestions, the I .~ 

drastic curtailment I".eeded for substantial relief cannot be 

recommended and would be virtually unique among high courts. 

Likewise, decisions without opinions or with staff-authored opinions 

would depart teo much f.rom accepted appellate processes. Also 

11 " 
i .. 

1'\ 
delegating study of the attorney's contentiong to court staff is I~ 
totally unacceptable. On the other hand, some changes might improve 

~fficiency without depreciating the quality of justice, but these I 
hold little promise as answers to the workload problem. In I'; 
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particular, the experimental procedures designed to reduce record 

and brief length are still untested~ and· even if they prove 

worthwhile, they represent minor adjustments to the appellate 

process rather than the major relief mechanisms necessary. 
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CHAPTER VII 

POSSIBLE SOLUTIONS: DECREASnlG 'l'HE NUMBER OF APPEALS 

The preceding three chapters have discussed means to increase the 

number of judges on the Court of Appeals and mE~ans to reduce the time 

each judge spends on a case. The third broad type of solution to the 

Court's caseload problem is to reduce thfZ number of appeals it must 

decide. One such method is to create an intermediate court: that will be 

left to the next chapter. The present chapter will outline a variety of 

other strategies: disl3uading some litigants from appealing, increasing 

the Court' s discretiona~y jurisd.i.ction, and routing appeals to the 
1 

Superior Court. An additional way to reduce appeals, the prehearing 

settlement conference, was discussed in Chapter II and will not be 

considered again here. 

1) Discouraging Apoeals 

In recent years there have been several proposals designed to limit 

the number of appeals, especially what are often called nmeritless 

appeals,n by reducing incentives to appeal. None has been shown to be 

effective, but they do merit serious consideration. 

The first suggestion is that appellate courts routinely sanction 

attorneys or litigants in civil cases for bringing appeals that have 

little chance of success.
2 

Provisions for such sanctions, typically 

granting the appellee damages or double costs, are rather common. But 
3 

they have been seldom used. Probably the most important objection 

to the routine use of such sanctions is that they may be awarded, or 
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appeal: to be awarded, arbitrarily. The standards for applying them are, 

and probably must be, i~precise. Bence, awarding of costs or damages 

w.ill eepend much on the voaJ:'ying predilect.i,ons of judges and panel 

members. Another objecti.on is that the proposals may not greatly reduce 

t~'he court IS wor.kload .. AOQeaL~ dissuaded by the sanctions would _. 
I"')rdinaril.y c:ontain only issues with clear-cut answers and, thus, would 

require relatively little court time. Also, the great bulk of meritless 

appeals are crimil'lal. cases, which are not affected by the proposals. 

A similar suggestion is to increase the int.erest rate on ci.vil 

judgm~~ts appealed.. The assumption here is ~at some civil defendants 

appeal because the interest. rate on judgements is lower than the cost of 
4 

money elsewhere. The present interest rate in the District of 
~ . 
.J 

Columbia is 6 pex cent, well below t:Jle prime rate. Very li ttle is 

actuaLly krl,own about the effect of such a diffel~ential on the bate of 

appeal; but it seems unlikely that raising interests on judgments would 

affect more than a small. percentage of the total Court of Appeals 

caseload. 

Disincentives to criminal appeals are mOl.~e difficult; an indigent 

defendant is provided free counsel and transcripts irrespectivo9 of the 

merits of his appeal. Professors Carrington, Meador, and Rosenberg have 

suggested that convicted defendants be ~Jivoen the estimated cost of an 
6 

ap~eal stould they choose not to appeal. It is unlikely I however, 

that legislaLi:.ors would leek favorably upon any such attempt to "buy off" 

defendants. 
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2) Discretionarv Jurisdiction 

The topic of this section is discretionary jurisdiction upon first 

appeal, either in appeals from trial judgments in the Superior Court or 

appeals from administrative agency rulings. Discretionary jurisdiction 

in second appeals presents separate questions 7 the next section in this 

~~pter considers the possibility of discretionary jurisdiction from 

appellata review in the Sl.lperior Court, and the next chapter discusses 

discretionary jurisdiction upon review of intermediate court decisions. 

At present the Court of Appeals has limited discretionary 

jurisdiction. As described in Chapter II, about a tmnth of its filings 

are applications for allowaJ.'1ce of appeal, generally small claims cases 

and minor criminal convictions. These applications are decided by 

motions panels, and very few are granted full scale review. 

There are essentially two models for expansion of discretionary 

jurisdiction upon first review, a limited expansion proposed by the ABA 

Standards and the virtually complete discretion now exercised by the 
" 

Virginia and West Virginia Supreme Courts. Intermediate degrees of 

discretionary jurisdiction are possible, but as a pr.act:ical matter these 

two models point out the principal alternatives. 

ABA Appellate Standard 3.80 and Trial Court Standards 2.74 and 2.75 

ca,ll' for appellate review of certain minor civil cases only if certified 

for review by the trial judge and if granted leave by the appellate 
7 

court. Generally, these provisions apply to cases involving an 

amount in controversy of less than $2,500, although an upper limit as 

high as $10, 000 is considered permissible for large urban areas. 8 
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The major purpose of this restriction on appellate review j.s reduction of 

li.tigant expe,nse, but it would also reduce appellate court wor kload, 

because some appeals ~uld be allowed only if the appellant obtains the 

permission of both the trial judge and the reviewing court. 

F.'igures cited for a study of the Court of Appeals show that from 1975 

through the first half of 1977, some 10.6 percent of the Court's civil 

appeals-involved $2,500 or'less.
9 

This percentage, if applied to the 

1978 filings, would result'in 40 fewer appeals of right, or about a 3 

percent reduction in the total filings. Bence, the relief ~uld not be 

lar,ge. Even a limit of $10,000 would probably have H,ttle effect on the 
10 

Court's workload, although no substantiating figures are available. 

S'imilarly, review of' agency decisions could be made discretionary, 

especially if the appellant has been given a auasi-judicial review within . . 
the agenC"1. 'rhe Mi chi gan appellate courts, f or example, have 

11 
discret:.ionary jurisdiction over many administrative agency orders. 

Agency cases in the Court of Appeals constitute about 12 percent of total 

filings; thus, the Court's workload would be somewhat alleviated if some 

or all these were ren ewable only ut'on granting an allowance of appeal. 

The next $~t1on will discuss the agency review workload in more detail. 

The se<::~nd model for discretionary jurisdiction upon first review is 

found in Virgini~ and West Virginia, where there are virtually no appeals 

of right. The supreme courts in these states, as can be seen from Table 

6, have very high caseloads per judge. The Virginia Supreme Court is a 
12 

much studied court, and because much is known about its procedures, 

it alone will be discussed here. Requests to exercise discretionary 
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review, called npetitions for appeal" in Virginia, are given a cursory 

merit review by three-judge panels 7 the petitions are granted for full 

scale en bane review whenever the panel believes that the lower court 

decision is wrong or that the appeal presents major questions of la~r. 

The petition is accompanied by a short brief and a full record. The 

appellant, but not the appellee, is allowed a fifteen-minute oral 

argument before a panel-, which decides whether to grant or deny review 

without stating its reasons. Denial, of course, is an affirmance of the 

trial court decision. Granted cases are argued for up to an hour before 

the whole court, and decided with published opinions. 

In v~ew of the high pt'oductivity of the Virginia Court (indicated in 

Table 6), it seems that. tht~ Court of Appeals could manage its present 

caseload with ease if given discretionary jurisdiction and if it adopts 

procedures similar to those in Virg:Lnia. However 1 there are severe 

drawbacks. The primary drawbat',l\( is that, quoting Professor teflar, nIt 

is almost axiomatic that every losing litigant in a one-judge court ought 
13 

to have a right of appeal to a multij udge court. n ABA Appellate 

Standard 3.10 also recommends appeal of right from trial court decisions 

except in the limited category of cases described earlier. The 

commentary to this Standard, however, appears at first glance to permit 

the Virginia procedure: 

In seme jurisdictions, appellate review is 
provided ~hrough a procedure in which the applicant 
seeking leave to appeal presents ~ petition that is 
considered by a panel of the appellate court; the case 
is heard by the court as a whole only if the panel 
grants the petition. So lQng as the procedure for 
application involves the essential elemen-es of the 
opportunity to be heard, this type of procedure in 
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substance resembles that in whi~~ a matter en appeal 
is first heard by a division of a court and then 
considered en bal"lC. 'l'he essential elemel'lts of the 
opportunity~o be heard in appellate litigation are 
the rights to: (1,) present the record of the 
proceedings below~ (2) submit written argument in the 
f.om of br.iefs, (3) pr.esent oral argument except in 
cases where it· has so litt.:J.e utility that it may 
just.:J.y be denied, and (4) thoughtful consideration of 
the merits of the case by at least three judges of the 
court.. l'rocedures f-or appellate review that lack 
these elements do not provide a true appeal of 
right. 14 

'l'hese four essential elements virtually amount to i::he decision-mz,J~ing' 

process in a regular appeal, raising the question of whether i::he Virginia 

procedure does j' in fact,. increase the capacity of an appellate court. 

The key essential element 1S the fourth; in fact i::here is considerable 

doubt that i::he Vi.rginia three-judge panels 00 have the time t,Q give 

thought:ful consideration to most petitions for appeal. "While this 

system has enabled Virginia to manage with but one appellate court, 'the 

efficien~l' has been achieved at a price to litigants in the q~ality of 

appellate justice which most Americans and their lawyers would or should 

. . lS 
be unw'l.lll.ng to bear. It Moreover, it r.as long be-en contended by 

some that the Court is so overburdened that the state needs an 

in ed · 16 term l.ate court. 

3) ADCeals to the Superior Court 

A further form of relief - potentially quite substantial relief - to 

the Court of Appeals is to rem.te many first appeals to the Super ior 

Court. Now, of course, appeals from ehe $uperior Court and, generally, 

from administrative agencies lie in the Court of Appeals. To replace 

this route in sane cases, the Superior COUl!·t could receive appeals from 
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administrative agencies, or a panel of Superior Court judges could review 

trial. decisions of that Cc:.urt. Further review in both cases would be by 

allowance of appeal in the Court of Appeals. A major initial objection 

to both procedures is that the Superior Court is also heavily congested 

at present; therefore, additional workload shifted from the Court of 

Appeals must be accompanied by the addition of more judgeships to the 

Superior Court. ThE! following discussion will assume some expansion of 

that Court. 

Agency ~PEeals. A first means of transferring appeals to the 

Superior Court is to give that Court initial appellate jurisdiction over 

appeals from administrative agencies. Further review to the Court of 

Appeals would be discretionary. T!'le Court received 152 agency cases in 

1978, or U percent of the total fili.ngs. Agency cases vary gl;'eatly in 

their degree of difficulty. Forty-three of the 152 cases were appeals 

from the District Unemployment ComFensation Board; these are typically 

very simple cases, often pro se appeals, and they take little of the 

Court's time. Most of the remaining 109 cases, however, are among the 

most time consuming. Their comt:,osition is as follows: 

18 Police and Firemen'ls Retirement and Relief Board 
16 Rental AccommodatiolrlS Commission 
U Board of Zoning Adj ust:ment 
12 Metropolitan Police Department 
12 Alcoholic Beverage Control Board 
8 Board of tabor Relations 
6 Department of Mot~r Vehicles 
6 Board of Elections and Ethics 
4 Office of Housing and Community Development 

13 Miscellaneous 
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Many of these appeals contain long records and important questions of 

law. Zoning cases are particularly difficult. Hence, initial review of 

agency cases by the Superior Court might help relieve the Court of 

Appeals, al though it' would further burden the already excess i vely 

backlogged Superior Court. Howeve~, agency cases, other than those from 

the District Onemployment Canpensation Board, often contain important 

legal issues that govern future agency operations. Thus, the Court would 

probably grant review of. many Superior Court decisions in agency cases. 

The result would be duplication of work by the t.::ial and appellate 

courts. Also, the litigants would not receive. prompt resolution of their 

disputes, and agency operations may be hampered because the extended 

appellate process would leave major issues affecting administrative 

procedure unresolved for long periods. 

Aepellate panels. A second, and quite different, type of appellate 

review that can be assigned to the Superior Court is the use of appellate 

panels. These three-judge panels would hear appeals from decisions of 

theiz' colleagues. The judges either would rotate on and off the panels 

or would sit ?=rmanently on panels while also participating in trial 

duty. (If panel members are permanent, full-time appellate judges I the 
17· 

panels would constitute an intermediate court, the topi c of t...'le 

next chapter.) 
18 

Such a procedure is rare in this country. State 

courts of general jurisdiction often hear appeals frem courts of limited 

jurisdiction. But the District, of course, cannot have such a system 

because it has a single unified trial cou'rt. Appeals in the Superior 

Court must be from the Court itself. 
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The idea of review panels is ~ old one. Roscoe Pound recommended in 

1940 the following provision for review of court of general jurisdiction 

decisions: 

Rules should provide for regional or local 
appellate terms according to the requirements of the 
court's business. Thus there would be no need of 
intermediate tribunals of any sort •••• Three judges 
assigned to hold the term would pass on a motion for a 
new trial or judgment on or notwithstanding a verdict, 
or for modification or setting aside of findings and 
judgment accordingly (as at common law upon a special 
7erdict). If, as I assume would be true, it proved 
necessary to limit the cases which could go thence to 
the supreme court, rules could restrict review to 
those taken by the highest court on certiorari. • • • 
But heard before three judges at an appellate term it 
would not be a mere prefunctory step in review but a 
real hearing of the questions raised which should 
enable the case to stop there unless the pgints of law 
were serious enough to warrant certiorari. 19 

One !:i.,mefit of such an organization is tl'!..at appeals can be decided 

quickly. Another is that as long as the trial court is not ,overburdened, 

sufficient appellate capacity is ensured, since more judges can be 

assigned to appellate work as the 701ume of appeals rises. 

More recently, a similar proposal, called the "Arizona experiment," 
20 

has received much attention. In order to demonstrate the 

feasibility of a quick, simple review in cases not presenting substantial 

questions of law, the experiment simulated review, using attorney 

volunteers instead of judges. A panel of attorneys heard oral argument 

almost immediately after the conclusion of the trial. The record and 

transcript were not prepared, but the panel was given losing counsel's 
. 

motion for a new trial 'and the opponent's answer. Also a short 

memorandum describing the case Was prepared by a law student. The 
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pane~'s info~ation, the~efore, came mai~y from ene oral argument. The 

attorneys on the panel then filled out questionnai~es, which so~ght to 

determine if tr.~ attorneys believed they could reach a decision on the 

basis of Cbe inforlllation received and, if so, what the basis was for 

decisions. ("rhey did not actually decide the case; this 'lias pure~y an 

experiment.) The results, based on 75 cases, were that in on~y a quarter 

of the cases the panels felt that ehey could not decide ehe issues 

(generally because they felt· they needed the transcript). 

This idea for expeditious and inexpensive review is not based on ehe 

assumption that· trial judges rnu~d he~ the appeals; but that could 

easily be the case. A three-j udge Superior Court panel could hear the 

appeal immediately after the initial decision by the trial judge or 

jury. If the panel felt it c:ould decide without transcript, it would do 

so, and fur.ther i:eview to the Court of Appeals ~uld be by allowan.ce of 

appeal. If the paneJ. contends that it cannot decide on the basis of the 

information before it, or if it believes the case involves a significant 
21 

legal issue, appeal to the Court of Appeals T,tiC)uld be ~ .. right. 

The.re are seve.ral obj actions to appellate panels composed of trial 

judges, incll:1ding both the procedure suggested by' ~ound and the 

modification based on the Arizona experiment. Because the Superior Court 

now bas a heavy ~rkload problem, the creation of appellate panels would 

necessazily require a significant increase in the Court's size. Also, 

if, as suggested, rotating panels of such judges are used, anyone judge 

would spend only a snail proportion of his time en appellate panels and, 

thus, would not gain the experience needed for efficient appellate 
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22 
decision-making, especially the ability to write consistently 

outstanding appellate opinions and to identify quickly the key points 

from among counsel's various arguments. Even if panel assignments are 

long enough to permit some development of this expertise -- for example, 

a one-year tour -- that expertise would be largely dissipated upon 

reassignment to trial duty and the subsequent multi-year performance of 

trial fesponsibilities. Also, there is the further problem that 

litigants and lawyers may not view the panel decisions, especially if 

based on neither full briefs nor a record, as an adequate appellate 
23 

review. Such decisions are therefore more likely to ,be followed by 
24 

applications for allowance of appeal in many cases. .Finally, the 

panel judges would review decisions of their colleagues on the Superior 

Court. Reversal may. hamper the judges' working relationships. Or the 

panel judges may (or, equally bad, may appear to) be prone to affirm out 

of ~si~e, probably subconscious, to preserve working relationships. 

4) Conclus ion 

This chapter has discussed means to reduce the volume of appeals in 

the Court of Appeals. Attempts to discourage appeals by imposing 

sanctions for meritless appeals or by increasing the interest rates on 

judgments may provide some relief, but probably not substantial relief. 

Enlargenent of the Court's discretionary jurisdi.ct.ion, especially by 

eompUance with the ABA Standards, is another p10tential SOurce of partial 

re'1.:.:!,ef. Total discretionary jurisdiction, howe:v~~r, presents grave risks 

to the quality of justice on appeal. Finally, routing some appeals to 

the Superior Court might be another viable parHal solution to the 
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appellate caseload problem. But it would require enlargement of the 

Superior Court; and the major means of relief, appellate panels in that I 
Cou:t, is an untested innovation that may well provide in~dequate 

appellate justice. I 
In all, the changes analyzed here that would provide major relief are I 

of questi(;)nable merit, and some require the expense o:::.:Jre judgeships, 

an expense t..":lat could just as well be incurred by crt..t".l:ing an I 
intermediate court'. The· other relief mechanisms, which all in~10l7e 

limited expansion of, dis<=;tetionar.y jurisdiction in the Court of Appeals, 
I 

would not, even if all were ad:lpted, allOW' the Court of Appeals t:o reduce I 
significantly its delay and backlog_ 
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CHAPTER VIII 

POSSIBLE SOLUTIONS: AN INTERMEDIATE COURT 

The final form of relief for a congested high court is the creation 

of an intermediate court. At present 29 states have intermediate courts, 

and several more are actively considering whether to create them. This 

cnapter will discuss in detail the many arguments advanced for and 

against an intermediate court. The major argument for creating such a 

court is the relief afforded the high court. A major drawback is the 

delay and litigant expense resulting when an appeal is ,subjected to a 

secorA review, and another is the expense of additional judgeships. 

This chapter will also discuss in detail the various arrangements 

possible in a two-tiered appellate system. Intermediate courts vary 

greatly in size, jurisdiction, and other features. Onder the most cammon 

arrangement, the supreme court receives some appeals directly from the 

trial court; but most appeals are filed initially in the intermediate 

court, and its decisions can be reviewed by the supreme court through the 

exercise of discretionary jurisdiction. Within this general model there 

are many features peculiar to only one or a few states, and several 

states have intermediate court systems quite unlike the general model. 

Some supreme courts must accept many appeals from the intermediate 

court. A few states have separate courts fer criminal and civil 

appeals. Finally, supreme court justices in a few other states apportion 

the appellate caseload between the supreme court and the intermediate 

court. Some. of these arrangements become quite complex. 
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One reason for desc~ibing the possihle 'ways to organize a ~~o-tiered 

appellate system is, of course, to help select the most suitable 

arrangement for the District of Columbia should it be decided that an 

intermediate court is t..;"e best solution to the Court of Appeals wer !doad 

problem. Equally important, a thorough understanding of the possible 

arrangements is necessary before one can c.ecide whethe~ an intermediate 

court· is the best. solution; the actual decision whether to create an 

intermediate court may well hinge on the selection of an arrangement 

suitable to the District,. 

'I'his cllapter will first outline the general arguments for and against 

intermediate courts. 'I'hea it will describe the operation of two-tiered 

appellate systems in the various states, concentral:ing on the di7ision of 

jurisdicticn bet-,01een the high. court and the intermediate court. Finally I . 

this chapter will. outline a system suitable for the District. '!'he 

follcwing chapter gi vas the Sul::l~i ttee' s detailed. recommendations for 

the structure of the intertl,:diate and high courts in the District. 

1 
1) Eenefits of Intermediate Courts 

'I'he major benefit of an intermediate court is the relief given the 

high court and the resulting reduction in bac!dog and delay. 'I'he extent 

of relief depends g~eatly en hew appeals are divided bet-~een the I:'~o 

, courts. Relief is minor if the intermediate court is small and the 

supreme court continues to recei7e most appeals from the trial court. 

'I'ypically I however, the great !::ulk of appeals fr~m the. trial court are 

directed to the intermediate court, reducing the 70lume in the supreme 

court to a small fraction of its earlier volume, exclUding requests to 
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appeal (that is, requests for the supreme court to exercise discr~tionary 

jurisdiction over intermediate court rulings). More will be said later . 

about these jurisdictional arrangements. 

The extent of immediate relief depends on whether appeals pending in 

the supreme court can be transferred to the intermediate court. Supreme 

court congestion can be eliminated overnight if almost all pending cases 

are transferred to a new court. But if the supreme court must retain 

jurisdiction over appeals already filed, the court may require several 

years to eliminate its backlog. 

There is no doubt that the majority of supreme court judges consider 

intermediate courts an important way to reduce delay and backlog. A 1974 

survey by the American Judicature Society found that about 70 percent of 

the appellate judges in states without intermediate courts believed that 

an intermediate court would reduce delay, and most of them believed that 

it would reduce delay significantly.2 Eighty percent of the supreme 

court judges in states with intermediate courts said that the 

intermediate court had "very significantly" reduced the supreme court 

caseload, and only four percent said that no reduction had resulted. 3 

Exact infomatic:n about the reduction of supreme court workload and 

delay is difficult to Obtain. No comprehensive study has attempted to 

study the caseloads before and aft?.r the jurisdict:i.,:mal changes. The 

information available from a few states uniformly shows substantial 
4 

decreases in high court filings. But these statistics are difficult 

to interpret be.~ause one cannot easily measure the increased difficulty 

of the average appeal decided on the merits after a court is given 

discretionary jurisdiction, or measure the effort required to decide 
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requests for appeal. ~ove all, as '1'Ias said, the amount of relief 

depends substantially on ~~e particular jurisdictional arrangement, 

generally unique to each state. 

Scattered information is available from a few states about some 

aspects of supreme court delay before and after the creation of an 

intermediate court. Oelay reductions have been fairly large, though one 

cannot with any certainty cla:im that ·the reductions are caused by the 

jurisdictional changes. ~he time from docketing to decision in the 

Maryland Court of Appeals decreased from 9.4 months in fiscal year 

I966--67 to 7.6 months in 1908-059 after the intermediate court was 

established in 1907. Similarly, the t:im.e frem receipt of transcript to 

decision in the New Mexico Supreme Court decreased from 14.5 months to 

10.5 months bet-t'iee...'l 1966 and 1368. ~he time from filing to dispositian 

foz:' criminal cases in Colorado decreased fI'OlU :'7 to 15 months after the' 

intermediate court was created. ~he time fran notice of appeal to 

decision in the Oregon Supreme Court actually increased from US days in 

1968 to 468 days in 1970 after' an intermediate court was created in 1969 ~ 

but' after 197.0 decision times rapidly declined to below 300 days by 

1975. Finally, Iewa Supreme Court delay frem the t:im.e appeals were ready 

for submission to decision decreased from a 12.2 month average in 1977 to 

6.5 months the follcwing year after an intermediate court '1'Ias created 

late in 1976. 5 (As explained in the next section, creation of an 

intermediate court would also decrease the total time required for final 

disposition in the great majority of appeals, whether filed in ~~e 

intermediate court or supreme court). 
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A major portion of relief to ~ supr~me court derived from an 

intermediate court is the difference between the work required to decide 

appeals on their mer i ts and the work required to deci ded reques ts to 

appeal from the intermediate court. The difference is probably very 

large, but infor.mation is scanty and subject to dispute among judges. As 

far back as 1957, Justice Traynor said that the Nconsideration of these 

petitions is a major taskn in the California Supreme court. 6 Justice 

England of the Florida Supreme Court, however, estimates that the 

petition for review process requires less than a tenth of his time. He 

estimated that an average of roughly twenty minutes is required for each 

peti tion, or less than fi va percent of his time needed for a case del;.:ided 

on th~ merits. 7 This estimate suggests that discretionary jurisdiction 

can p~~vide enor.mous relief, but whether it is typical of other judges or 

other courts is not ko"rlown. 

An important additional benefit from an intermediate court, and the 

concurrent discretionary jurisdiction in the high court, is that the high 

court judges can focus on their law-making function" Only a minority of 

Court of Appeals cases have law-making significance. The Court, as 

discussed earlier, places about 40 percent of its appeals on the summary 

calendar; and it decides about 60 percent without published opinion 

(also, some opinions are p,lblished because the lcwer court is reversed or 

the decision is not unanimous, not beca:llse the issues are important). 

The Court docket, thus, presently contains far too many cc.:3es that need 

not be addressed by a high court. Correction of ~~r~ can be left to the 

intermediate court when the issues involved have no precedential 

importance. Presumably, then, the high court justices can produce a 

us 
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Table 13 I 

REQUESTS TO APPEAL FILED AND GRANTED I AS' PE:RCEN'r OF INTERMEDIATE COURT DECISIONS 

I'nteD\edia te I Court, (s) : Su~r,eme 

Number Cbur.t: Percent of Number Percent of 
of: cases Number of intermedi ate of intermediatl 

deci.ded by requests court requests court 

'Tear. opinion to appeal decisions granted decisions 

Alabama 1976-7 NA 292 NA 62 NA I 
Arizona 1978 1,223 664 54~ 39b 3% 

I california 1977-a 6,093 3,1.40 52% 297 5~ 

Colorado 1977-8 6S2 353 54% NA NA I 
F10ridaa 1977' NA 1,196 NA NA NA 

Georgia 1977 l,,372c 404c 29% 73Q 5% I 
Illi~isa 1977 3,,46ge 918 26% 138 4% 

195 f 199 I ) 

Indiana 1977 737 26% 3% 

I'owa 1978 382 137 34~ 21 5% I 
Kar.sas 1977-78 305 ll2 37% 14 5% 

Kentuclq (new i n,termedi ate court) I 
Louisiana 1977 NA NA NA NA NA 

Maryland 1977:"8 1,010 491 49% 92 9% I 
Massachusetts 1975-6 286 llSc 40% 12 4% I 
Michigan 1976 1,953 NA NA NA NA 

Missouria 1976-7 1,095 :31S f 29% 69 6% I 
New Jerseya 1977-8 3,032 S66 29% 82 3% 

New Mexico 1978 350 174 50% 56 16% I 
New Yorka 1977 6 t 699 NA NA NA NA I 
North Ca:olinaa 1978 1,038 422£ 4l% 56b 5% 

I 
U6 
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Table 13 (conti nued) 

Inter!llediate 
Court (s) : Supreme 
Number Court: Percent of Number Percent of 
of cases Number of intermediate of intermediate 

decided by requests court requests COU1:t 
Year opinion to appeal decisions granted . decisions 

Ohioa 1977 5,337 1,221 23% 111 2% 

Oklahoma (civil) 1977 NA 181 NA 39 NA 

Oregon 1978 1,818 408 22% 45 2% 

Pennsyl v ani a 1977 2,241 844 38% 118 5% 

Tennessee 1977 1,424 647 45% 98 7% 

Texas (civil) 1978 1,736 869 50% 97 6% 
h 

Washington 1977 694 291 42% NA NA 

Wisconsin (new intermediate court) 

a These courts receive a sizeable number of appeals oe right from the intermediate 
court. 

I b The number decided by opinion is substituted for the number granted. 

I 
I 
I 
I 
I 
I 
I 
I 

c 

d 

e 

f 

g 

h 

This figure is from W~ Kramer, Comoarative Outline of Basic Ap~el1ate Court 
§tructure and Procedures in the United States (1978). 

This figure is from J. Weintraub and P. Meriwether, Analysis of Cases and 
Numerations of Error Decided bv the Supreme Court of Georgia, September 
1977-August 1978 12 (Georgia Supreme Court, 1978). The figure is for the year 
ending August, 1977, not the calendar year. 

This figure is the number of intermediate appellate court decisions bl~ opinion 
and by Rule 23 order. 

This figure is the number of petitions disposed of, rather than the number 
filed. 

This figure is the number of civil petitions granted plus the number of criminal 
petitions not denied and decided with opinion. 

This figure is the number of opinions issued by the intermediate court, and it 
may include minority opinions. 
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wise~ and more coherent body of law. As a p~actical matter, the actual 

effects here are all but impossible to document. Not much is known about 

wh~ther the justices actually attempt to concentrate on law-making, as 

opposed to error correction, after an intemediate court is 

S 
cr'eated., Even less is known about whether the addi,tional time 

available for law-making actually results in better law, but only because 

the quality of law is difficult to measure. Nevertheless, there is 

nothing that might counter the common se~~e presumption that more 

attention by the j]ldges to law-devlopnent will great'ly ber!afit the 

jurisprudence of the Oistrict. 

~he establishment of an intermediate court is, more than anything 

else, a way to increase the nlJlIlber of appellate judges without enlarging 

the court of last resort. Such an enlargem;;o.nt, as was discussed in 

Chapter IV, may 'lieU endanqer the oonsistency of the court I s decisions 

and the law of the jurisdiction. Intermediate court decisions, 

espE<:ially if the court si t:s in many three-j udge panels, may also 

conflict~ but the inconsistencies can be resolved by the top court. 

2) DrawbacKs of Intermediate Courts 

These benefits must be T,o/1!ighed against a rather extensive list of 

drawbacKs. Probably the most important is the delay and expense of a 

second appeal. That problem, of course, does not exist when a second 

review is not sought. Table 13 gives available statistios for the number 

of dec,isions in intermediate courts and the number of requests for 
9 

appeal. Generally, further review is sought in less than half of 

the cases decided by an intemediate court. The median for the 19 states 

US 
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I T1'..BLE 14 

I FILINtiS Am'i DISPOSITIONS OF REQUESTS TO APPEAL: 

I , 
Year Requests Requests Requests Percent 

filed disposed of granted granted 

I 
I 

Alabama 1976-7 292 292 62 21% 

Arizona 1978 664 655 39a 6% 

California 1977-8 3,140 3,l40 297 9% 

I Colorado 1977-8 353 N/A N/A N/A 

Florida 1977 l,419b 1,338 N/A N/A 

I Georgia 1977-8 N/A 422c 52c 12l 

Illinois 1977 918 sao 138 l6% 

Indiana 1977 N/A 195 19d 10% 

Iowa 1978 l37 118 21 18% 

Kansas 1977-8 112 9l 14 15% 
, Kentucky (new intermediate court) 

Louisiana 1977 N/A N/A N/A N/A 

Maryland 1977-8 491 491 92 19% 

Massachusetts 1975-6 115e N/A l2 (10%) 

Michigan 1976-7 N/A N/A N/A N/A 

Missouri 1976-7 N/A 315 69 22% 

Ne:i\r Jersey 1977-8 866 698 82 12% 

New' Mexico 1976 174 167 56 34% 

New' York 1977 N/A N/A N/A N/A 

-Nor:th Carolina 1979 N/A 422 56a l3% 

Ohio 1977 l,221 l,254 U1 9% 

U9 



Oklahoma (Civil) 

Or99on 

Pennsylvania 

Tennessee 

Texas (Civil) 

Washington 

Wisconsin 

Table 14 (continued) 

:!.'ear 

1977 

1378 

197i 

1.977 

1978 

1977' 

Pet'i.tions 
f:iled 

181 

408 

644 

647 

669 

291, 

(new intermediate 

Petit,~ons 

dispO'sed of 

188 

302 

N/A 

610 

899 

261 

court) 

Petitions 
granted 

39 

45 

US 

98 

97 

N/A 

Percent 
granted 

21% 

15% 

(14%) 

16% 

11% 

N/A 

a. ~~ number decided by opinion is substituted for the number granted. 

b Only 1,196 petitions ......ere for review of intermediate court decisions; 
rest were petitions fo'!: review of trial court or agency decisions. 

I 
I 
I 
I 
I 
I 
I 
I 
I 

c These figures are from J. Weintraub and P. Meriwether, Analvses of t."le 
Cases and Numerations of Error Decided bv the Su~ra~e Court of Georgia, I 
Se~tember 1977-August 1978 12 (Georgia Supreme Court, 1978) 

d NllIIiber of civil petitions granted plus the number of criminal petitions I " 
not denied and decided with opinion. 

e This figure is from ii. Kramer, Com~arative Outline of Basic A~oellate 
Court St:ucture and Procedures in the United States (1976) 
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with available information is about 40 percent. The reason why most 

litigants losing in the intermediate court do not seek further review is 

probably the lack of any major issue that might prompt the supreme court 

to accept revi ew • 

Se(~ndly, only a small minority of cases in which further ~eview is 

sought are accepted by the supreme court~ AS is Sh~l in Table 14, the 

percentages vary from 6 percent to 34 pe~cent, although infor.mation is 
10 

not available for several states. The median is about 15 pe~cent. 

Turning back to Table 13, it can be seen that the infrequent acceptance 

of review meal1S ilis.t '\tery small percentages of intermediate court 

decisions are given a second full-scale review. The percentage is 
II 

probably five perc~nt or less in most states. In addition the 

absolute numbers are small 7 rarely are over 200 appeals giv~i a second 

review 1 and in some states the number is astonishingly small, for example 

12 in Massachusetts and 14 in Kansas. The nuW~er of second appeals 

depends on the particular jurisdictional arrangement in the state, a 

topic that will be discussed later at length. 

The problems of delay and expense due to the creation of a second 

at:-Pellat~e level are substantial only in cases granted review by the high 

court. The extra expense is typically slight when requests for review 

are denied, as they are in the vast majority of cases. In state courts, 

as opposed to the 0.5. ,Supreme Court, counsel can usually submit the same 

briefs that were filed earlier in the intermediate court, or a slightly 

revised version of them; and oral arguments are extremely rare at the 

request-for-appeal stage. The additional delay, likewise, is not great. 

Supreme'courts, because they do not hear arguments or write opinions 
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COT.'lcerning r9quests-for-appeal, probably dis!=Ose of most requests within 

a, f e1 months. This is supported by the li ttle statistical information 

that is available on the point: In the early 1970' s the time from 

inter.mediate court final decision to grant or denial of requests for 

review averaged about two months in touisiana and about five weeks in 

12 
Alabama. Assuming the intermediate court is current, the total 

t..iJne to final de{:ision on appeal is less than the time in an over burdened 

high court if no intermed::ate court existed. Thus, if an interni.ediate 

court in the District were 'to decide a case in 9 months, a typical period 

for a court ,..n.th sufficient judges, and if a request for appeal were 

filed and denied in the District's high court, the total time for the 

appeal sl':culd be less than a. year. If the intermediate court decisions 

were made in four months, the time suggested by ABA Aooellate Standard 

3.52, tbe total time would be half a year.. In co:'ltrast, the average tim ... 

from filing to decision in the Court of. Appeals is now 15.5 mont."ls. This 

delay may be exceeded, but only slightly, in the few cases accepted for 

full-scale review by the high court. 

A second major problem that would be caused by an intermediate court 

is tte uncertainty whenever questions of law haV1! been decided by the 

intermediate court but not by the high court. Several years may ,pass 

bet;t",een an intermediate court decision announcing a new law and an 

aut.r.cri tati ve ruling on t:.."e issue by the high court. Similar proble.'t1S, 

alluded to earlier, can arise if the high court does not diligeiltl~l 

search for and resolve confli,.:ting decisions in the int:.ermediab·~ court. 

Much attention has been given to these problems in the federal judicial 
13 

system, but no study has attempted to determine their extent in the 
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states. The problems are mitigated if an intermediate c~urt has a rule, 

similar to the rule in the Court of Appeals, that a panel tuust follow 

prececl~nt created by an earlier panel decision. Also, the problem of 

potential panel conflicts is far less troublesoml. in the typical cases 

that would be decided by intermediate courts. Most important, any such 

conflicts would be subject to resolution by the high court. 

A thi.rd major drawback is government expense. The creation of :1."1 

intermediate court necessarily requires more judges, more staff, and more 

office space. This expense, however, is also required by. some other 

possible solutions to the Court of Appeals workload problem, especially 

enlarging that Court or routing appeals to the Superior Court. The exact 

expense would depend on the size of the new court.> Calculations will be 

deferred to later in the chapter after a suggested court size is given. 

A fourth drawback is the possible unattractiveness of intermediate 

appellate court judgeships. Their prestige, it is sometimes claimed, is 

less than that of supreme court judgeships. The Subcol!lmittee members, 

however, are knowledgeable about the District of Columbia bar, and they 

expect no shortage of qualified lawyers interested in judicial.service on 

an appellate body. This judgment is based on several factors. The 

District of Columbia courts have long attracted able judges, and there is 

no reason to expect a change in this regard. The Court Appeals attracted 

able judges when it was an intermediate court, below the D.C. Circuit 

Court of Appeals, before the 1971 court reorganization. Four judges 

originally appointed to the old Court of Appeals haifa recently been 

scrutinized by the Di.strict of Columbia Commission on JUdicial 

Disabilities and Tenure, and all were found to be "exceptionally well 
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I 
qualified" -- the highest rating available. Furthermore, the present I 
Superior Court judges compose Cl:l.e pcol of well-qualified potential 

applicants, because undoubtedly serne of them would welcome a shift to I 
intermediate court judgeships. The District also has a large and able' 

bar fran which well-qualified nOIitinees could be drawn, particularly if I 
the D.C. Judicial Nominations commission should make an ac-:ive sear.c:h for 

potential applicants when' it; is considering the filling of vacancies for 
I 

a new court. 14 I 
A fifth and last drawback often arises whenever the high court 

continues to have substantial mandatory jurisdiction after creation of an I 
intermediate court. The division of jurisdiction between appellate 

courts, as delineated by statute or constitution, may be unclear for many I 
appeals, leading to confUsion among the bar and to additiona~ issues that I 
must be decided by the supreme court. More important, the jurisdictiona~ 

division is very likely to cause ~.even distribution of workload between I 
the supreme court and the intermediate court. Except in the largest 

states, the intennediate court is usually rather small, about the same I 
size as the supreme court; hence, the latter must receive a sizeable I 
portion of the initial appeals to prevent excessive backlog in the 

intermediate court. Statutory or constitutional jurisdictional I 
alignments based on the composition of the appellate caseload in one 

period may not be suitable a decade or so later1 some types of appeals I 
(for example, felony convictions in recent decades) may increase at a I 

much faster rate than others, leading to disproportionate backlogs in the 

appellate courts. I 
I 
I 

II , 
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3) Jurisdictional Arrangements 

The magnitude of these many benefits and drawbacks depends largely on 

the type of jurisdictional arrangement selected when adding a second 

appellate level. There is a great variety of such arrangements. The 

major topic for the rest of this chapter is what type of appellate system 

would be best for the District of Columbia. The variety of models 

available makes this a complex topic. 

The major questions in this section are: a) Should some appeals from 

the trial court continue to be filed directly in the high court? If so, 

what types of appeals? ,b) Should the high court be required to review, 

or be precluded frem reviewing, some intermediate court decisions? c) 

Shoule there be a spacialized criminal appellate court? d) Should 

appellate jurisdiction be delineated by statute or by court rule? 

Much of this discussion is based on a study conducted for ~~is report 

of the jurisdiction of the 28 state supreme courts in states with 

intermediate courts. The body of that study, which contains a 

state-by-state description, has been placed in Appendix B. Reference to 

it will be made in the text belowe 

a) Direct Aooeals to the High Court. There are three basic systems 

for apportioning first appeals between an intermediate court and a court 

of last resort: 1) all, or virtually all, appeals of right are filed 

initially in the intermediate court, 2) initial appeals are filed either 

in the intermedi.ate court or in the high court according to the subj ect 

matter of the case, and 3) the high court screens appeals and apportions 

them between itself and the intermediate court. The second and third are 

not totally mutually exclusive, but the first is inconsistent with the 

other two. 

125 



1) ABA A~~ellate Standard 3.10 favors the first system. It states 

that all appeals, with the Elossible exception of appeals from death 

15 
sentences, should lie initially il'l the intermediate court. The 

reason is, ftl'rovisions conferring a dght of direct review before a 

supreme cour.t ••• have invariably resulted in inappropriate allocations 

of the supreme court IS reSQurca-s and sometimes in distortion of 

Elrocedural rules in the attempt to extend or, contract the scope of such 

.. 16 
provlslons. ft The inappropriate allocation results when the high 

court must. decide many cas~ without substantial legal issues. The 

Standards emphasize tha~ high courts should concentrate on the law-making 

funct,ion, and intermediate courts on the dispute-deciding 
11 

function. That goal is best reached if the supreme court can 

select, thra-agh the exercise of discretionary jurisdiction, the cases it 

hears. 

On the other hilng: tb.e:,;; are some drawbacks to the ABA suggestion. 

The, intermediate court, because it hears all appeals, must be larger (and 

thus mor e expens i ve ) than if a substanti al number of first appeals ar e 

filed in the high court. In the District t!::e court would have to be at 

least as large as the present Court of Appeals and Elrobably as large as 

t-olielve judges, considering the fact that the Court cannot nC'll1 manage its 

caseload. 18 (As will be disOlssed later, an intermediate court half 

that size may be adequate if the high ~urt hears many initial appeals.) 

In addition, there may not be enough cases with important issues to 

occupy fully the high court. 

A secoTid, and ob<.Tious, objection is that there are more second 

appeals if all first appeals go to the intermediate court. The number of 
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second appeals depends on how efficiently cases with major i.ssues are 

routed to the high court for initial review. As will be seen later, and 

as has been suggested earlier., proper allocation of cases be~~een 

appellate courts can nearly eliminate second appeals. 

Appendix B indicates that a rather small, but growing, number of 

states have adopted the ABA model in that all or virtually all first 

appeals are filed in the intermediate court. These states are 

California, Michigan, New Jersey, Ohio, Oregon, Texas, and 

Wisconsin. 19 Oregon and Wisconsin joined this list in 1978. Most of 

these states are large industrial states with far larger appellate 

caseloads than the District of Columbia. 

2) The second basic type of appellate organization is to divide 

initial appeals between the intermediate court and the supreme court on 

the basis of subject matter jurisdiction. This is by far the most common 

arrangement, existing in 17 states. Typically, initial appeals comprise 
20 

the bulk of the high court's wer kload. The types of cases appealed 

directly to the high court v-ary greatly from state to state, as can be 

seen from the descriptions in Appendix B. Direct appeals from death 

sentences (permissible under the ABA standards) are the most common 

category, found in 16 states. Nine of the 16 also provide direct appeal 

from sentences of life imprisonment, and three states allow direct appeal 

in various types of murder cases, irrespective of the sentence. Direct 

supreme court review is seldom required in other criminal cases. The 

exceptions are: all criminal appeal~ in Louisiana go to the Supreme 

Court, and defendants in certain major felony cases have appeal of right 

t.o the Indiana, Kansas, and Kentucky Supreme Courts. 
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Seven states provide for direct supreme court review whenever the 

constitutionality of a statute is questioned, ~d six more provide for 

direct review whenever the trial court rules a statute unconseitutional. 

About half a Cozen supreme courts have direct review of st,:lecified types 

of agenC'l cases, est,:lecially utility regulatiat appeals. Three states 

provide for direct supreme court review in election cases, and three more 

in cases involving tlle right to public office. In addition, supreme 

courts in several states must review various cdd types of trial court 

r.ulings, for example equity cases in Alabama and certain water cases 'in 

Colorado. 

Dividing jurisdiction in initial appeals along subject matter lines 

has several major d.rawbacks~ The jurisdictional aliglmtents, al,though 

typically based on judgments about the imt?ortance of 7arious types of 

appeals, can only inexactly route the important issues, est,:lecially 

law-making issues, to the court of last resort. Thus, some appeals with 

important issues are initially filed in the intermediate court, requi.ring 

double appeals. Another problem is that jurisdictional alignment based 

at a state I s appellate caseload in one pericd very often leads to an 

ove=r:urdene,d supreme court several years later. As caseloads rise, the· 

sll1?reme court must hear more appeals of right, many of ',olhidl Co not 

contain L"l1portant questions and could be decided by the intermediate 

court. The supreme court IS caseload may continue to increase drastically 

and overwhelm the court. Jurisdictional adjustment, by statute or 

constitutional amendment, often comes many years or even decades after 

l ' f 21 re Joe t:o the supreme court becomes necessary. One way to 
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alleviate this problem is to give the supreme court the authority to 

adjust jurisdiction by rule. This will be discussed later. 

3) In the third type of appellate system the judges themselves 

apportion all or a sizeable portion of the cases between the ~~o 

appella te courts. There are t"lO ways this can be done. Under the fi rst, 

all appeals are filed initially in the supreme court, which retains some 

and transfers the rest to the intermediate court. Typically, the court 

retains the law-making appeals and as many others as are necessary to 

balance the caseloads of the two courts. This system is used in Iowa, 

Oklahoma, and to a large extent in Massachusetts. 

The second variation is the frequent use of a supreme court's bypass 

authority. Probably most supreme courts above intermediate courts have 

the authority to transfer appeals pending in the intermediate court, so 

that there is, in effect, a direct review from the trial court to the 

supreme court. The ABA Appellate Standard 3.10 recommends that this 

authority be used only if the supreme court ftdetermines that the matter 
\ 

involves a question that is novel or difficult, is the subject of 

conflicting authorities applicable within the jurisdiction, or is of 

importance in the general public interest or in the administration of 
22 

justice. ft These criteria, although imprecise, suggest that bypass 

authority be seldom used and account for only a small part of the supreme 
23 

court's caseload. In fact, that appears to be the policy of most 

supreme courts with bypass authority. Nevertheless, a few do transfer 

many cases pending in the intermediate courts and, thus, go far beyond 
24 

the ABA recommendations. Presumably (although there is little 

information available on this point) these supreme courts attempt both to 
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relieve the workload of the inter:uediat:e court and to transfer cases that 

would probably be granted discretionary jurisdiction after the 

intermediate court decision, thus decreasing the likelihood of double 

, appeals. 

The advantages of these flexible procedures are that the caseloads of 

the supreme court and the intermediate court can be regularly adjusted so 

that neither court has more backlog or unused capacity than the other. 

Also, second appeals can be kept to a minimum by carefully sel~ting 

cases for qirect review in the supreme court. A major drawback is that 

the high court may overburden the intermediate court in order to keep its 

own caseload .light. An additional drawback to the procedures used in 

Icwa, Massachusetts, and Oklahoma is that the initial screening of cases 

adds to the appellate process an extra step that may contribute to 

delay. More important, the supreme court justi~s must spend extra time 

to place the cases~ however, it is likely that these. placement Cecisions 

are' made with less expenditure of time than decisions on requests to 

appeal, since a case mistakenly sent to the intermediate court can be 

reviewed aqain after the decision below. 

b) !!!iew of Intermediate Court Oecisions. Another important issue 

is whether the high court should have complete discretionary jurisdicticn 

over appeals fran the intermediate court. In some states the supreme 

court must grant review of ~rtain types of intermediate court decisions, 

and in a f~~ states the supreme court is precluded from reviewing 

restricted c~te90ries of intermediate o:Iurt decisions. 

ABA A~~ellate Standard 3.10 recommends that there be no appeal of 

right from the intermediate court, with the possible exception of death 
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sentence appeals. Conunentary to that standard states: 

Limiting successive appeals gives recognition to the 
authority and responsibility of intermediate courts of appeal, 
to the difference in function between such courts and a supreme 
court, and to the principle that litigation must be brought to 
conclusion without undue protraction. The purpose of successive 
review by a higher appellate court is primarily that of 
resolving questions of law of general significance. Affording 
the parties a further opportunity for correction of error is at 
mas t a secondary obj ecti ve • 25 

Tnis policy is followed by the great majority of states with intermediate 

courts. Seldom is there a second appeal of right b~sed on the subject 

26 
matter jurisdiction of the case. If there is appeal of right to 

the supreme court based on subj sct matter I the appeal should be from the 

trial court so as to lessen the likelihood of a double appeal. An 

exception to this statement at'ises, of course, when a major issue arises 

for the first time as a result of the intermediate court decision. The 

court may, for example, rule a statute unconstitutional, after it was 

upheld at the trial level. 

Review of intermediate court decisio~s is also mandatory in a few 

states if the intermediate court certifies the case to the supreme court 

or if the intermediate COt,ir.1; deoision is not unanimous. Certification is 

a procedure whereby the intermediate court determines that the issues in 

a case require supreme court attention. In many states, however, the 

supreme court can refuse to accept cases certified, and the procedure is 

simply a method by which intermediate court judges can advise the higher 

court that the issues are important. Only about five supreme courts must 

t I. tified f . edi 27 al'oe cases cer ·rom l.nterm ate courts. The ABA Appellate 

Standards approve of the certification, as long as it does not lead to an 
28 

appeal of right. 
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A similar procedure, also existing in five states, is appeal of right 

when there is a dissent in the intermediate court. Except in New Jersey 

and North Carolina, however, ~~is requira~ent a~plies only to certain 

categories of cases. For example, the a~peal of right in Missouri exists 

only when the d~ssenting judge certifies that the majority decision is 

contrary to an earlier decision of t.~e supreme court or intermediate 
29 

cour.t. In general, however, a~lpeal of right from split decisions 

is objectionable because the dissent may stem from a disagreement ov~r 

the facts or from some other factor not relevant to the importance of ~~e 

1 
. 30 

e9al l.Ssues. 

A different sort o:f issue is whether supreme court review of 

inter.mediate court decisions should be precluded in certain cases. Such 

a preclusion is a drastic means of avoiding second appeals and the 

resuJ. ting delay and expense. Eiowever, the supreme court IS abilir::y to 

develop and regulate the state's jurisprudence is jeopardized. Florida 

is the only state that: has attempted to make intermediate court rulings 

final in more than limited categories of appeals, and the state's supreme 

court has expended much effort to define the limitations of its 

review. 31 

c) Specialized criminal Appellate Courts. Four states have 

specialized criminal awellate courts. Alabama and Tennessee have 

separate intermediate courts for criminal and civil appeals I and Oklahoma 

and Texas have separate courts of last resort. Specialized appellate 

courts might .be more efficient: because the judges obtain specialized 

kncwledge. However, criminal al?Pellate courts have often. been 
32 

critized. Studies of the Alabama and Tennessee appellate systems 
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have strongly recommended merger of their ci'"il and criminal intermediate 
33 

courts. Exhaustive studies of the ~ederal appellate system and the 

appellate systems of several states have considered the possibility of 

creating specialized criminal appellate cour1:s, and all recommended 

• ..I. 34 . ho . agalnst .... ~em. In fact, almost no recognlzEld aut r,.t;y has 

advocated these courts. 
3S 

The arguments against criminal appellate courts are numerous. First, 

the division of an appellate system prevents the even distribution of 

appellate ~rk among the judges. One court, typically the criminal 

court, is likely to be overburde~led while the other remains current 

. 36 
without difficulty. Second, specialized aIlPellate courts, 

especially criminal courts, have lower prestige than general jurisdiction 

appellate courts. Hence, they may not attract the best judges. Third, 

the judges' interests may become teo narrow. They may lose touch with 

overall trends in legal thought and develop" arcane language and overly 

technical rules. Fourth, a specialized jlJidge may believe that his 

knowledge of the area entitles him to establish policy without due regard 

to legislaticn and to rules developed by other courts. Finally, the 

appointment of judges to specialized courts may be overly influenced by 

special interest groups. For example, prose~Jtors or defense attorneys 

may take an exceptionally strong interest, and playa strong role, in the 

selection of judges on a court of criminal appeals. 

d) Jurisdiction by Statute or by Rule. A last major issue addressed 

here is whetber appellate jurisdiction should be regulated by statute, by 

court rule, or by a combination of the two. (State court jurisdiction is 

often regulated by constitution, an alternative not now applicable to the 
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Dist%;ict of Colllltlbia.) At least eight supreme C:lurts have authority to 

37 
regulate appellate jurisdiction through their rule-making powers. 

The authority, however, is usually accompanied b1 a statutocy or 

consti tutional requi.rement that there be appea.l of right to the supreme 

court in certain categories of cases; and the rule-making authority is 

limited to establishing additional categories of appeals of right to the 

t:cp court. The 'benefit of jurisdictional rule-making authority is that 

the high court can adjust the appellate workload between itself and the 

inter.mediate court so that neither becomes more congested than the 

other. On the other hand, there is the danger, disC'.lssed above, tMt the 

supreme court will overburden the intermediate court. Also, the 

legislature may be wary of delegating ~~is important authority. 

4) District of Columbia Aooellate Svsta~ 

caving considered ~~e various methods of establishing two-tier 

appellate systems, it is new possible to outline a system for the 

District of Columbia. In the fi.rst place, the requirement advocated by 

the ABA Standards that almost all appeals be decided initially in the 

intermediate court is probably not suitable for the District. Initial 

appeals should be divided between thE! t:t'i'O courts so that the new 

judgeships required and the number of double appeals are kept to a 

minimum. 

These goals require that a substantial number of appeals from the 

Superior Court and administrative agencies be reviewed initially by the 

District of ColwlI..i::)ia high court. The jurisdictional arrangeme."lts should 

,emain flexible 50 that the caseloads of the intermediate court and high 
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court can be adjusted as volume requires. There should be no 

leg islati vely mandated appeals of right to the high court. However, 

legislation should give the court jurisdictional rule-making authority. 

The court could either screen all initial appeals and apportion them 
38 

between the two courts, or it could issue rules that divide filings 
39 

on the basis of the subject matter of the cases. In any event, the 

high court W01.lld have discretionary jurisdiction over intermediate court 

decisions, but it would grant very few requests to appeal. That is, 

double appeals would be rare occurrences. 

The high court should also have authority to transfer cases presently 

pending in the Court of Appeals to the inter.mediate court. Without this 

authority, the high court would remain backlogged for a year or ~NO, and 

the intermediate court judges would have little business for several 

months while they await the briefs in cases filed after the court is 

established. 

For reasons given earlier, the intermediate court and the high court 

should have both civil and criminal jurisdiction. Moreover, the high 

court should be able to review any intermediate court decision. But its 

review should be purely discretionary. It should not be required to 

review any decisions below, and it should not be required to hear a case 

simply because the intermediate court is not unanimous. The intermediate 

court should be able to certify a case, either before or after rendering 

a decision, but the certification should not be binding on the high 

court. 

The details of the internal operations of the two courts should be 

left to regulation by court rule. The intermediate court would almost 
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surely sit in thre~·judge panels, as almost all intermediate courts 

do. 40 The high court, especially if reduced to seven members, woul.d 

hear all appeals en banco .Uso, the chief justice should continue to 

h"lve aut.bo:dty to assign temporarily judges from one court to another. 

Thus if the intermediate court becomes congested, or the high. court is 

shorthanded because of. a vacancy or disqualification, lower COllrt judges 

c2o .. be assigned. In addition, the chief judge should h.ave authority t.o 
41 

assign inter.mediate court jue.qes to the Superior court. Therefore, 

the Super-ior Court could be relieved if the creation of an intermediate 

court should provide more ~~an adequate capacity to handle the a~~ellate 

caseload. 

S1 Size and Cost. of an Intermediate Court. 

The final questions to be addressed are the sl.ze and expense of an 

intermediate court.. I.n general, the expense depends almost totally on 

the num.i=ler of judgeships. Standards fOJ: determilling the nlJIllber of :j udges 

42 
on an intermediate court are almost e."ltirely lacking. Perhaps the 

best way to est.imate- the size is by estimaHng the number of app~lla·,t:e 

judges needed in the District. If, as st.-.qgested, the initiaJ. appealsl 

would be divided be~.,;een the two COllrt.s, and t~here are to he very few 

second appeals, them a good way to' determine the judgesh:i.ps needed is to 

use the median number of appeals per judge in state surJreme courts not 

above intermediate courts. That number, taken from. Table 6 in Chapte!r 

III, is about 100 appeals filed per year. Using t..'lis standard, the 

District would need about 14 appellate judgeships, since current Court of 
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43 
Appeals filings numbered 1,429 cases a year. Expected caseload 

increases, however, may require more judges. 

If the high court has nine judgeships, as does the present Court of 

Appeals, the intermediate court would then have five judgeships. On the 

other hand, it would be best to reduce the higher court to seven 

judgeships, the size suggested by the ABA Standards. 44 This 

reduction could be accomplished by abolishing two present Court of 

Appeals judges hips upon the ret.irement of t-,oiO judges. The intermediate 

court ~o/'ould then have 7 j lldges • 

The cost of creating a seven-judge court would closely approximate 

the cost of seven present Court o~ Appeals judgeships. The intermediate 

court judges ...,.,auld receive nearly the same, if not the same, salary as 

the high court judges, and they would probably be given the same number 

of law clerks and secretaries. The present salary of a Court of Appeal~ 

jlldge is $51,750, that of a law clerk, $19,263, and that of a secretary, 

$17,532. The salaries of seven judges, fourteen law clerks, and seven 

secretaries total $754,554. A seven-judge intermediate court assumes 

reduction of the present Court of Appeals to seven judges as vacancies 

occur. Therefore, in the long term such a seven-judge intermediate court 

would invol''Ve the addition of five judges, or $539,040 at the present 

salary levels of judges and their staff. 

The major uncertainty is the cost of office quarters. The present 

Court of Appeals facilities do not contain space for more judges. The 

intermediate court judges would have to be located outside the new 

courthouse or room would have to be made available there by displacing 

some of the present occupants. Rental quarters for the intermediate 
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court judges, based on c~rrent prices for office space in the ~icinity of 

the new courthouse, would cost about no,SOO per judge (1,500 square feet 

at seven dollars ~r square fcct) or $1'3,500 a year. In addition, 

supplies and overhead expenses would amount to about $25,000. An 

initial, one-time e:q:lense of: about $5,000 per, judge, or $:35,000 for seven 

judges, would be requized f'o.'C furniture, becks, and similar expenses. 

Other costs would be negl;Lgibl.e. The intermediate court could share 

the present appellate courtrc:x:m with the high court'. The present Court 

of Appeals clerk would serve a'S clerk' to both courts (supreme courts and 

intet'!l1ediate courts located in the same city ofte."'1 share clerks). Not 

only W'Ould a unified. clerk's office save expenses, but it would 

fac.ilitate coordination of the biO courts, especially in the division of 

jurisdiction. The present, clerk'S office would need few additional 

personnel because of the creaticn of an interJI1ediate court, largely 

because the Court of Appeals' new computer would enable the clerk's 

office to monitor appeals before ,both courts. Nevertheless, it is 

anticipated the new court will necessitate one or !:-J10 fl.eW E=OSi tions in 

th.~ clerk's office, eS1?ecially if the caseload continues to rise. 

The total, year ly expense '~uld, thlls, be about $700, 000 f or the new 

seven-judge court, including salaries, office quarters, overhead, and 

some expansion of the clerk's office. This figure does not include the 

$'35,000 initial start:-up expense, nor dCles it include the cost of 1:''''0 

judges on the Court of Appeals until that court is reduced to seven 

judges. 

The cost of the new court would be roughly comparable to the cost of 

ot.':!er ways to increase judicial capacity at the appellate level. 
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Expansion of the Court of Appeals sufficient to meet the workload would 

require the creation of about the same number of judgeships and would, 

thus, be about as costly. Frequent use of Superior Court judges on the 

Court of Appeals and appellate panels in the Superior Court both '~uld 

require expansion of the Superior Court to compensate for the judges 

taken from present Superior Court duties. The expense per additional 

judgeship would be only slightly less, due to the lower salary ($49,050) 

of Superior Court judges and to the judges' one law clerk apiece, instead 

of two (although the suggested two clerks per intermediate court judge is 

not an absolute requirement). The need for office space and the other 

expenses would differ little from that of an intermediate court. 

The $700,000 per year cost of the new court is not large in 

comparison with other expenditures of the District government. It is 

only 2.4 percent of the total estimated court budget for the Distzict, 

0.2 percent of the estimated public safety and justice operating budget, 

and 0.04 percent of the total estimated District budget for fiscal year 
45 

1980. 
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CHAPTER IX 

CONCLUSION AND RECOMMENDATIONS 

1) Synopsis 

The Subcommittee on the Workload of the District of. Columbia Court 

of Appeals has determined that an intermediate appellate court should be 

established in the District of Columbia. This is the unanimous view of 

the Subcommittee's ten members as well as its four consultants, and the 

National Center for State Courts joins in the recommendation. 

Two problems above all persuade the Subcommittee of the need for 

structural reform. First, the Court of Appeals, by sitting in panels at 

virtually all times, operates in a fashion entirely appropriate for an 

intermediate appellate court. However, the Subcommittee finds the 

Court's resolution of virtually all its cases by majority vote of 

three-judge panels an altogether unacceptable modus operandi for a 

jurisdiction's highest court. Second, the Court's 15.5 months average 

delay from notice of appeal to decision is far too long, roughly three 

times longer than that contemplated by the ABA Appellate Standards. 

These two problems are products of an excessively high caseload, which, 

in the Subcommittee's opinion, is unlikely to abate. The Court's 

caseload is much higher than that of most courts of last resort that are 

not aided by intermed:late courts. The Subcommittee, therefore, 

concludes that the Court cannot function in a manner suitable to a high 

court unless it is given substantial caseload relief. 
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The Court of Appeals panel system, the excessive delay, and the high 

caseload call for a major structural change in the local court system. 

The Subcommittee has thoroughly studied a large number of possible 

solutions to these problems and has concluded that the correct solution 

is the. creation of an intermediate court. The other possibilities are 

insufficient to provide· either the needed numerical relief or the 

appropriate quality of appellate justice in the District. This 

recommendation is not advanced as a. perfect solution to the court of 

appeals workload problems. As sta.ted in the prior Chapter, arguments 

can be made for and against intermediate courts. But the Subcommittee 

firmly believes that a two-tiered appellate system, even though it would 

be the second restructuring of the District appellate courts since 1970, 

is the best current solution to the workload problem. 

This final chapter will summarize in.more detail the reasons for the 

Subcommittee's decision a.nd will. conclude with specific racommendations 

for the structure of the intermediate court and District of Columbia 

appellate system in general. 

2) Present Problems in the Court of Appeals 

The Panel System •. * The Court of Appeals is the highest court for 

the District of Columbia; it is responsible for developing the 

court-made law of the District. In addition, because it is the only 

appellate court within its jurisdiction, the Court has an 

error-correcting function; it determines whether decisions of the 

Superior Court and the District: of Columbia agencies conform with 

* The Court's panel system is discussed in Chapter II and in 
Appendix A. 
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present law. Both functions are important. Because of the workload 

pressuras, the Court sits in panels on virtually all cases. This is 

appropriate for error correction. However, having the law-developing 

function or the Court Rerformed by three-judge panels, sometimes by two 

of three judges, rather than the full membership of the Court of 

Appeals, greatly concerns the Subcommittee. 

Few state supreme courts compare to the Court of Appeals in panel 

procedures. Only twelve (or 23 percent) of the 52 state high courts use 

panels when deciding cases on the merits. More important, the Court of 

Appeals panel system is virtually unique among high courts: the Court 

sits en banc only five to eight times a year, or in about one percent of 

the cases decided; panel size is smaller than a. majority of the Court; 

and panel decisions can be made by less than a Court. majority, a 

practice found in only five other courts. Only one other high court, 

the Texas Court of Criminal Appeals, regularly decides cases by a 

two-judge panel majority. Such a panel system, where a small minority 

of the judges can speak for the Court, is not suitable for a 

jurisdiction's highest court. The Court has limited opportunity to 

benefit from the knowledge of all the judges when fashioning precedent. 

Law development may be influenced by views of the three judges hearing 

an appeal, views that may differ from the opinion of the full Court. 

Similarly, there is a substantial threat of conflicting legal 

pronouncements by different panels and of decisions that are made 

consistent only by tortured reasoning used to distinguish prior 

holdings. 
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For such reasons, ABA Appellate Standard 3.0l(a) states that a high 

court should not sit in panels: 

In hearing and determining the merits of' cases before 
it, the supreme court should sit ~ bane. Except for 
those who may be. disqualified for cause or unavoidably 
absent, all members of the court should participate in 
the decision of" each case. The court should not sit: in 
panels or" divisions, whether fixed or rotating, or 
delegate its deliberative and. decisional functions to 
officers such as commissioners. 

The commentary gives the fo1low~ng reasons: 

The internal organization of an appellate court should be 
designed t·o peI'1I1it the court to fulfill its functions in 
the court system. The primary responsibility of a 
supreme court is that of developing and maintaining 
consistency in the law to be applied in subordinate 
courts in the sys tem. • • • In deli berating upon and 
deciding the legal quest'ions that come before it, the 
supreme court's entir.e membership should participate so 
that its collective professional and intellectual 
resources are brought·· eo bear in the development of the 
law. To the extent that such a court. di.vides itself-into 
panels or divisions, it creat·es possibilities of conflict 
or inconsistency in its decisions. 1 

The commentary notes that some state supreme courts use panels for many 

appeals, hearing only important or difficult cases en banco But this 

system is considered unsatisfactory: 

Experience indicates, however, that such an arrangement 
may per.sist long after the point has been reached when an 
intermediate appellate court should have been 
established. Moreover, internal inconsistency in the 
court's decisions may be ignored or tolerated to an 
excessive degree in the hope of avo~ding the cost of 
establishing an intermediate court. 

The Subcommittee believes that the panel system has persisted beyond 1I:s 

proper term in the Court of Appeals and strongly recommends that it be 

abandoned. The Court's present case10ad, however, precludes en banc 
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consideration of many appeals; without the panel system, extreme backlog 

and delay would develop. En banc consideration or all appeals is 

possible only if the Court receives the major relief that would be 

provided by creation of an intermediate appellate court. 

Delay.* The second major reason for an intermediate court is the 

mounting delay in the Court of Appeals. The average time from notice of 

appeal to decision is now 15.5 months. In 1971 the average time was 8 

months, and delay has increased substantially in eve~y subsequent year. 

The present 15.5 months is much "longer than appellate decisions should 

take, roughly three times longer than is specified in ABA Appellate 

Standard 3.52,,· The cause of delay is the high caseload. The delay is 

not attributable to lack of industry or to inefficient operations. As 

will be discussed later, the judges face a case load larger than that of 

most other courts, and they have adopt~d modern and efficient internal 

operating procedures. Indeed, the Court is one of the most productive 

high courts in the country. The Subcommittee concludes that caseload 

reduction, such as that resulting from creation of an intermediate 

court, is an essential prerequisite to delay reduction. 

Caseload. The Subcommittee has compiled considerable statistical 

information about caseloads in state supreme courts.+ These 

statistics, while they cannot be treated as exact data, indicate that 

the Court of Appeals has a far larger total caseload, and a far larger 

caseload per judge, than most high courts that are not aided by 

* See Chapter III, sections 1, 4, and 5. 
+ See Chapter III, sections 3 and 5. 
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intermediate courts. Few other courts have higher caseloads, and most 

that do have special characteristics: discretionary jurisdiction or 

exclusively criminal jurisdiction. In addition, the Court of Appeals 

has a higher case load than any of the state supreme courts in those 

jurisdictions where, during' the past two decades, steps were taken to 

create an intermediate court. The workload has forced the Court to 

adopt' major efficiency measures, such as discouraging oral argument and 

frequently issuing unpublished opinions; and the judges do not have 

suff:icient time to develop fully the number of dissents that court 

deliberations should ordinarily produce. 

The Subcommittee has attempted to forecast future appellate 

caseloads in the District.*" Although Court of Appeals filings 

decreased slightly starting in 1977, the Subcommittee believes that 

the. overall trend will be greater' appellate volume. Population in the 

metropolitan area and business activity in the District are expected to 

increase; the Superior Court has developed a large backlog of cases that 

will probably lead to more trial decisions and more appeals; future 

legislation, especially a new criminal code, will probably create new 

sour.ces of appeals (for example, sentence appeals) as well as important 

new issues that must be resolved by the high court; and the volume of 

appellate litigation is increasing rapidly throughout the nat:ion. 

The Court's already unusually large caseload and the sources of 

caseload growth are persuasive indicators that structural relief is 

* See Chapter III~ section 2. 
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required for the Court of Appeals. The major arguments for an 

intermediate appellate court remain, however, the inappropriateness of 

the panel aystem and the excessive delay, problems that cannot be solved 

under the appellate system constituted by present District law. 

3) Alternative Solutions 

Chapters IV through VIII contain the Subcommittee's study of 

alternative solutions to the Court of Appeals workload problem. Only a 

brief outline of the arguments will be given here- In sum, the 

Subcommittee has concluded that no solution, except creation of an 

intermediate court, is both appropriate and sufficient to solve the 

workload crisis. 

A solution to case load problems used by some courts - but usually 

intermediate courts - is curtailment of traditional aspects of the 

appellate process. The Court of Appeals has already gone far in this 

direction, as discussed in Chapter II, by eliminating oral arguments and 

published opinions in many appeals. Very few state high courts have 

matched the Court in these two respec!ts. The Subcommittee believes that 

the Court cannot substantially increase its efficiency by further 

restricti<:ms on oral argument or pubHcation of opinions without 

endangering the quality of appellate justice. * Dec,isions by single 

judges or two-judge panels are not acceptable alternatives;+ in fact, 

as has been emphasized, the present three-judge panel system is not 

* See Chapter VI, sections 1 and 2. 
+ See Chapter VI, section 3. 
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acceptable. Limiting brief or record length may provide some relief, 

but not enough to make more than a small dent in overall workload.* 

The last, and most drastic, efficiency measure that the judges might 

adopt is to decide cases with only a cursory review of the briefs and 

records, especially' through reliance on memoranda written by staff 

at.torneys. + This me.asure is inadvisable; the Court of Appeals judges 

should decide cases based on first-hand knowledge of the parties' 

arguments. In sum, the Subcommittee believt:!s that the Court has reached 

the limits of efficiency (and perhaps gone beyond the advisable limits), 

and it will not recommend new effic!iency measures not acceptable for a 

high court. 

The Court.' s workload might also be reduced by decreasing the number 

of appeals decided on the merits. 3 Techniques to discourage appeals, 

such as sanctions against li.tigants who bring meri tless appeals, have 

not· been shown to work elsewhere, and the amount of relief possible is 

only conjectural.# Replacement of mandatory jurisdiction with 

discretionary jurisdiction could also reduce the Court's workload since 

applications for allowance of appeal may be given less attention than 

cases decided on the merits. The Subcommittee, however, agrees with the 

consensus in American legal circles that litigants, except in cases 

involving small sums or minor infractions, should have one appeal of 

right with careful study of the issues by the judges. i 

* See Chapter VI, section 4. 
+ See Chapter V and Chapter VI, section 5. 
if See Chapter VII; section 1. 
i See Chapter VII, section 2. 
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Another possible means of caseload relief is to route some appeals 

to the Superior Court, either by transferring some or all agency appeals 

to that Court or by establishing an appellate panel that woulG review 

trial decis~ons in that Court.* Several factors militate against these 

alternati ves. Many types of agency appea,ls contain complex and 

important issues that should b~ brought initially to an appellate 

court. The remaining agency appeals do not constitute a substantial 

portion of the Court's workload, and transferring them to the Superior 

Court would thus provide little relief. Appeals from trial court 

decisions to an appellate panel of the same court, especially in major 

cases, are an unusual practice in this courntry~ To adopt such a 

practice in the District would be a risky leap into an uncertain 

procedure. Major shortcomings are that the judges may appear somewhat 

prone to uphold their colleagues' decisions and that the judges would 

not be assigned appellate duty for periods long enough to obtain and 

apply appellate decision-making and writing expertise. In addition, 

adding an appellate function to the Superior Court would require that 

additional judgeships be created to relieve that already overburdened 

Court. The SubcolIlD'"ittee believes that additional judgeships created for 

an appellate purpose should be located in an appellate tribunal. 

The remaining possible solutions to the Court of Appeals workload 

problem involve, as do Superior Court appellate panels) the creation of 

more judicial capacity. Expansion of the Court of Appeals would 

increase the Court's ability to handle its workload by increasing the 

* See Chapter VII, section 3. 
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number of panel sittings and the number of judges to write opinj,ons.* 

No high court in the country, however, has more than nine judges, the 

present number on the Court. of Appeals. !10re important., such a solution 

would exacerbate the present problems with the panel system, especially 

by increasing the possibility of inconsistent decisions. Greater use of 

ret'ired judges or temporarily assigned Superior Court judges <;would lead 

t'o similar problems, and availability of such judges is doubtful 

(except, of course, that' more Superior Court, judges <;would probably be 

available if that Court <;were expanded).+ Last, the commissioner 

system - the use of lawyers as quasi-judges - is, for good reason, in 

disrepute in this country and has been abandoned by every high court 

that has used it.# 

!he Subcommittee has also studied the possibility that some changes, 

while insufficient individually, might cumulatively enable the Court to 

manage its caseload. The conclusion, however, is that methods for major 

relief, other than creation of an intermediate court, would lower the 

quality of appellate justice in the District. The forms of relief not 

totally objectionable on this ground (e.g., slightly greater limitations 

on opinion publication; sanctions for frivolous appeals, slightly 

increased use of extra judges, shorter appellate papers, and ronting of 

minor agency cases to the Superior Court) are essentially stop-gap 

measures that would probably not provide enough relief to enable the 

* Se"'- Ch '"" ap ter 
+ See Chapter 
IF See Chapeer 

IV) section 1. 
IV, section 2. 
IV, section 3. 
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Court, even as it presently operates, to eliminate its backlog. They 

certainly would not provide enough relief to permit en banc decisions, 

which the Subcommittee believes necessary in a high court. 

4) Conclusion: Intermediate Appellate Court is the Best Solution 

The Subcommittee, having thus considered and rejected other possible 

solutions, singly and in combination, concludes that an intermediate 

appellate court is the best solution to the Court of Appeals workload 

problem. The benefits of an intermediate court are clear. The Court of 

Appeals would be relieved of a large portion of its caseload, permitting 

it to decide cases promptly and to abandon the panel system when 

performing its law-making function. The drawbacks to an intermediate 

court are not substantial. Because the Court of Appeals would 

presumably grant review of relatively few intermediate court decisions, 

double appeals, which increase delay and litigant expense, would be 

infrequent. This is particularly true if, as discussed, infra, cases 

containing important issues of law could be reviewed initially by the 

Court of Appeals, instead of by the intermediate court. Recruitment for 

the new cou;t't would present no problems; the Subcommittee members, who 

are knowledgeable about the District bar, expect no difficulty in 

attracting highly qualified lawyers to the new court. The extra expense 

of a seven-member intermediate court would be roughly $700,000 a year. 

This expense is little, if any, greater than the expense required by 

many other possible solutions to the Court's workload problem - that is, 

solutions requiring expansion of either the Superior Court or the Court 

of Appeals. Because the intermediate court could share present Court of 
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Appeals facilities and support services, especially the clerk's office, 

the expense of the intermediate court is essentially that of additional 

judges, and thus the expense would be very much the same for each new 

judge no matter how or wher.e additional judgeships are created. 

We' have nct attempted to relate the estimated cost of an 

intermediate court to the costs of other demands on the financial 

resources available to the District of Columbia. The resolution of 

competing demands on such resources is a matter for the political 

authorities in the Congress and the District of Columbia government. 

Baving said' that, it' remains our. view that there is a need for an 

intermediate court and that the estimated costs of that' court are 

reasonable. 

5) Proposed Appellate Structure for the District of Columbia 

In recommending an intermediate appellate court, the Subcommittee 

proposes a court structure modeled on that of the ABA Standards Relating 

to Apoellate Courts. The various compone~ts of the suggested structure 

are listed below. 

An important distinction, mentioned earlier, underlying the 

Subcommittee's recommendations is that between an appellate court's 

error-correcting and law-making functions. The purpose of the 

error-correcting function is to ensure that trial court and 

administrative agency rulings conform to e~istlng law. The law-making 

function involves the development of the common law and constitutional 

law, as well as interpretation of. statutes. The Subcommittee believes 

that the District of Columbia high court should be primarily a 
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law-making court and the intermediate court primarily an 

error-correcting court. This view conforms to the general philosophy 

expressed in the ABA Standards, especially in the commentary to Standard 

3.00: 

The appellate courts have two functions: to review 
individual cases to assure that substantial justice has 
been rendered, and in connection therewith to develop 
the law for general application in the legal system. 
In a court system having no intermediate appellate 
level, both functions are performed by the supreme 
court or a similar court with a different name. In 
systems having an intermediate appellate court, these 
functions are to an important degree differentiated. 
The intermediate appellate court has primary 
responsibility for review of individual cases and a 
responsibility, subordinate to that of the highest 
court, for extending the application of developing law 
within the doctrinal framework fashioned by the highest 
court; the supreme court exercises a function of 
selective review, the purposes of which are to maintain 
uniformity of decision among subordinate courts and to 
reformulate decisional law in resp~nse to changing 
conditions and social imperatives. 

In accord with this philosophical framework, the Subcommittee 

recommends au appellate structure that will enable the Court of Appeals 

to concentrate on important issues of law and to decide vitually all 

cases en banc, while the intermediate court performs the basic 

error-correction function in three-judge panels. This functional 

divisi'on, however, should not be absolute. The Court of Appeals must 

balance the workload of the two courts, especially while the present 

excessive appellate backlog in the District is being reduced. 

Inevitably there will have to be a transition period during which the 

Court of Appeals continues much of its prese,nt error=correction 
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function, thus helping the intermediate court to clear up the present 
/ 

/ 
back.log. 

The Subcommittee recommends several specific operating p~ocedures 

and strJ.ctural elements, both for the final appellate syst~m envisioned 

and for the transition period. Not avery recommendation is the 

unanimous view of the Subcommittee, but. 110 more than one member 

disagrees with anyone recomm.endati,on. The first set of recommendations 

describe the appellate system which the Subcommittee believes should 

ultimately obt'ain in I:he District.. All. would be incorporated in the 

legislation creating the intermediate court. The next section will list 

further recommendations that would apply during the transition period 

while the present backlog is eliminated. 

Subcommittee Recommendations for Final Appellate Structure and 

Operation. The recommendations for the final appellate court structure 

and operations are: 

1) A three-tiered court system should be created in the District of 

Columbia. An intermediate appellate court should be placed between the 

Superior Court and the Court of Appeals, which will remain the highest 

court. 5 

2) The membership of the Court of Appeals should be reduced to 

seven judges, from the present nine. Seven 1.5 the size recommended by 

the ABA Court Organization Standards.6 The reduction could be 

accomplished by abolishing judges:lps when the next two vacancies 

occur. Under this plan, the Court will have eight or nine judges for 

some time after the intermediate court is created. The precise time 

required for the reduction to seven members depends on the cycle of 

vacancies. 
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3) The intermediate court shou1d have seven to nine judges. The 

court's size will be determined by the appellate caseload in the 

District when legislation creating an intermediate court is passed. 

4) The Court of Appeals should sit en bane, except in extraordinary 

circumstances. The intermediate court should sit in panels of three in 

conformance with the almost universal practice among state intermediate 

courts. Thus, the law-making function would be performed by the full 

Court of Appeals, and most of the error-correcting function by the more 

efficient three-judge panel system. 

5) All appeals from the Superior Court and from administrative 

agencies should be filed in the intermediate court. Appeals to the 

intermediate court should be of right, except in the limited categories 

of cases over which the present Court of Appeals has discretionary 

juri~diction. There should be no appeals of right from the intermediate 

court, the Court of Appeals having discretionary authority to review any 

decision of the intermediatl: court. 

6) The Court of Appeals should have authority to transfer to it, at 

any stage of the proceedings, any case in the intermediate appellate 

court. This bypass authority would enable the Court of Appeals to 

review directly cases containing substantial questions of law or public 

importance, thereby avoiding the expense and delay of superfluous review 

in the intermediate court. Hence, second appeals would be. very 

infrequent. It is important that the Court should transfer some appeals 

without important issues of law when necessary to balance the caseload 

of the two courts. The bypass authority should be exercised on a 

case-by-case basis; but the court should publish general standards, 
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eithe~ as court rules o~ as internal operating procedu~e guidelines, 

that info~m litigants of the types of cases that the Court will 

transfer. Litigants and intermediate court judges could request that 

specific appeals be transferred, but the Court of Appeals should not be 

bound by such ~equest·s., The Cou~t could also exe~cise its bypass 

authority on its own motion (sua sponte), without ~equest by the pa~ties 

or the intermediate court. As discussed in point seven below, a unified 

clerk's office ~ll aid the judges to identify appeals that the high 

court should ~eview directly. We are confident that the Court would 

exercise this bypass authority in a judicious fashion. 

7) The present Cou~t of Appeals clerk's office should serve as the 

clerk's office fo~ both appellate courts. A unified clerk's office 

would not only save expense but would enhance coo~dination between the 

two courts. It would be a crucial asset to the high courtts ability to 

monito~ and control. the appellate process. The intermediate cou~t 

should, in addition, share as many other Cou~t of Appeals facilities as 

possible, including the court~oom and libt'ary. One subcommittee membe~ 

disag~ees wi th this recommendation for a unifie:d clerk's office. 

Appellate Structure and Ope~ations Du~ing the Transitio~ Pe~iod. 

The Court of Appeals backlog, al~eady substantial, will probably be so 

large when the intermediate court is created that the new court will not 

be able to eliminate the excessive delay immediately. The Court of 

Appeals, therefore, must continue to have a substantial error-correcting 

function--it must continue to decide many cases not containing important 

issues of law--to relieve the intermediate court until the backlog is 

eliminated. This transition period will last several years. The 
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precise amount of time will depend upon the Court of Appeals backlog at 

the time the new court is created as well as the later volume of 

appellate filings.. During all or most of this transition period the 

Court of Appeals will have eight or nine judges; the extra one or two 

judges will greatly aid the Court's efforts to reduce the backlog. 

The Subcommittee's proposals for the transition period are as 

follows: 

1) The Court of Appeals should have authority to transfer to the 

intermediate court any case pending before it at the time the new court 

is created. The Court should retain cases that fall within its 

law-making function, and it should also retain as many other cases as 

required not to overburden the new court. 

2) Many cases filed i.n the intermediate appellate court during the 

transition period will ha\re to be transferred directly to the Court of 

Appeals, even though they do not involve significant law-making issues. 

That is, the bypass authority should be used frequently to balance the 

caseloads of the two courts. To facilitate this process, the Court of 

Appeals should establish guidelines which designate specific classes of 

appeals that will be transferred automatically from the intermediate 

court. 

3) The Court of Appeals should have authority to sit in panels of 

three or more during the transition period. In this manner, the Court 

can perform its error-correcting function during the transition period 

in panels of three (or in panels of five, to constitute a majority of 

the Court), but perform its law-making function en banco 
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APP:=!NDIX A 

PANELS IN STATE COURTS OF LAST RESORT 

The purpose of this appendix is to describe the use of panels 

(sometimes called divisions or departments) in state courts of 

last resort. There are 53 state high courts, including the 

District of Columbia Court of Appeals and the specialized criminal 

courts of last resort in Oklahoma and Texas. Thirteen of these 

currently sit in panels for at least some appeals. These courts 

are listed in the accompanying table, and the panel procedure used 

by each is discussed separately. 

Not included in this study are panels in intermediate courts, 

virtually all of which sit in panels or territorial divisions, 

generally consisting of three judges, panels used by courts of 

last resort for decisions other than final rulings on the merits 

(requests for appeal and motions are often decided by panels) and 

panels used for deciding original jurisdiction cases and sentence 

appeals. 

Information about the use of panels is not easy to obtain. 

Constitutional or statutory provisions offer limited help; quite a 

f-ew courts use panels even though not expressly permitted by law, 

and many courts do not use panels even though authorized by 

constitution or statutes. In addition, court rules infrequently 

mention panel procedure. Finally, the use of panels changes from 

year to year. Panels are often seen as temporary measures, to be 

abandoned when caseloads decrease and permit full-·court decision. 
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Several sources of information were used for this study. Two 

previous studies have located courts using panels by looking at 

the number' of. judges si.tting on cases, as indicated in published 

opinions. These are: G. Lilly and A. Scalia, "Appellate 

JUstice: A Cr isis in Virginia?" 57' Va. L. Rev. 3, 22-26 (1971) 

and B. Cannon and 0 •. Jaros, "State Supreme Courts - Some 

Comparative Data, It 42. State Government 260 I 264 (1969). A third 

and more recent study is C. Huie, Sitting in Divisions ... - Help or 

Hindrance? (Ark'ansas Judicial Department, 1975'), based on 

questionnaires sent: to and answered by all state suprelme courts. 

However, even the last of. these studies is out-of-date; most of 

them are incomplete; and they provide limited description of the 

actual panel procedures. 

Most. information used here, then, comes from se'cteral other 

sources: the ap'?ella te court sectioM of the sta tf! court system 

annual reports I law review articles and bcoks des('!r ibing internal 

procedures of. couts, and the laws and court rules for courts 

known to use panels. A cursory review was made of supreme court 

opinions and decisial notices in the latest bound volumes of the 

West regional reporters. Lastly, when required to obtain further 

information, ap'?ellate court personnel were telephoned. It is 

unlikely that courts regularly using panels ware missed by this 

research procedure. However, courts using panels very 

infrequently or intermittently may have been ove.rlooked. 

The accompanying table lists all states and indicates the 

thirteen in which high courts sit in panels. The thirteen are 
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distributed rather evenly around the country_ Notice also that 

panels are more common in larger courts. Two-thirds of the 

nine-judge courts use panels, compared with about a sixth of the 

seven-judge courts and only two of 19 five-judge courts. It is 

interesting that there i.s little relationship between panel use 

and the presence of an intermediate court. Six of the courts 

using panels are among the 29 courts sitting above intermediate 

courts. 

Panel size varies from three to six judges. 

panels contain at least a majority of the court. 

are three-judge panels in four nine-judge courts: 

In most states 

The exceptions 

the District of 

Columbia Court of Appeals, the Minnesota Supreme Court, the 

Mississippi Supreme Court, and the Texas Court of 9riminal 

Aweals. Panels in the Minnesota court, hOHever, are for the 

purpose of holding oral arguments, decisions are made by the full 

court. 

Panel decisions can be made by less than a majority of the 

court in six jurisdictions, Connecticut, the District of Columbia, 

Mississippi, Nebraska, Oregon, and Texas. (In two other states, 

Arkansas and Iowa, decisions by less than an majority do not 

automatically lead to an en banc hearing, however. En banc review 

is at the request of a judge, especially a dissenting judge.) 
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Table lS I 

PANELS m COURTS OF LAST RESORT 

I 
Number. Inter-· Sits Siz'e Votes Rotating Approximate 

of: m~diate in of needed (R) percentage I judges ~urt panels panels to or of cases 
decide permanent decided by 

(P) pane~ 

I Alabama 9 X. 5 5 P eo 
Alaska S-

I Ar,izona S- x: 
Arkansas 7' X~ X. 4 4b p 60 I.:· california 7' X' 

Colorado i x: 
Connecticut 6' X' 5 3 P 95+ I 
Delaware: 5' X' 3 3 R 95+ 
District of I Colll.mbia 9' X 3 2 R 95+ 
Florida 7' X I Georgia i X. 
Hawaii 5' 

I Idaho 5 

Illinois 7 X. 

I Indiana 5 X 

Iowa 9 X X S- 50 R 7'6 

Kansas 7 X I 
Kentucky 7 X 

Louisiana 7 X I Maine 7 

Maryland 7 X I Massachusetts 7 X X 4 or 5 4 R 90 
Michigan 7 X 

I Minnesota 9 X 3 3c R NAc 
Mississippi 9 X 3 3 R 60 

I 
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'l'a.bl.e lS (GQnti nll e(i) 

Number Inter- Sits Size Votes Rotating Approximate 
of mediate in of needed (R) percentage 

judges court panels panels to or of cases 
decide permanent decided by 

(P) panel 

Missouri 7 X 

Montana 5 

Nebraska 7 X 5 3 R 20 

Nevada 5 

New Hampshire 5 

New Jersey 7 X 

New Mexico 5 X X 3 3 R 60 

New York 7 X 

North Carolina 7 X 

North Dakota 5 

Ohio 7 X 

Oklahoma 

Civil 9 X 

Criminal 3 

Oregon 7 X X 4 3 R 60 

Pennsylvania 7 X 

Rhode Island 5 

South Carolina 5 

Sou th Dakota 5 

Tennessee 5 X 

Texas 
~ 

G~vU ~ ~ 
j 
.'..1 

Criminal 9 X 3 2 R 95+ 
~ 

utah 5 

Vermont 5 

Virginia 7 

Washington 9 X 

west Virginia 5 

j 
:~ 
!S 

I· 161 rl 
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Tabla 15 (continued) 

Number' Inter'- Sits Size Votes Rotating Approximate 
of mediate in of needed (R) percentage 

j.udges cour.t panels panels to or' of cases 
decide per.manent decided by 

(P) panel 

Wisconsin 

Wyoming 

7 

S' 

x. 

a 
b 

c 

Ar.kansas establis hed an intermed iate court, eff acti ve July 1, 1979. 
En. banc hearings are held at· request of one judge under certain 
cir.CIlIIlstances. 
The Minnesota Court hears arguments in panels of three, but the full court. 
decides all cases. 
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At three of these six courts some aspect of the panel procedure 

mitigates the fact that a majority is not needed for decision. 

The Connecticut five-judge panel is in effect a five-judge court; 

the sixth judge is the state court administrator, who seldom hears 

appeals. Anyone judge on the Mississippi court can require that 

all nine judges review the decision of the three-judge panel, and 

cases with published opinions are generally decided by the 'full 

court~. The Nebraska Supreme Court, where a three-judge panel 

majority can decide appeals, actually uses panels in only the more 

routine cases. A fourth court, the Oregon Supreme Court, plans to 

abandon the panel syst~m in the near future. That leaves only two 

courts, the District of Columbia Court of Appeals and the Texas 

Court of Cr iminal Appeals. Both nine-'j udge courts regular ly 

decide cases in three-judge panels, and a panel majority is all 

that is needed for a decision. They are also the only high courts 

in which decisions can be made by two judges. 

The l' "nels are rather permanent in thre~ states, Alabama, 

Arkansas, and Connecticut. In Alaba.'Ua and ~.rkansas the same 

judges generally sit together, and the chief justice sits on all 

panels. One Connecticut justice, the administrator ~f the state 

court system, traditionally hears very few C4ses. The remaining 

eleven courts rotate panel assignments, more or less randomly, so 

that the panel composition often changes. 

The last column in Table lS indicates the approximate 

percentage of cases decided by panel in each court. These figures 

wer.'e generally obtained by counting recent cases in the latest 
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volumes of the West regional reporters. (The Iowa figure was 

obtained from the Cour.t' s annual report9 and the Delaware figure 

was obtained frt.'UU the cour,t· clerk.) S'ince the sample of C<.\ses was 

generally small., S;..~me 20 tC") 30 cases pet'· o..-,urt', the figures are 

very approximate. They have been rounded to the nearest multiple 

of ten, except for: t.;"e Connecticut, Delaware, District of 

Columbia, and Tejtas courts,- wher.e almost: all c:ases are decided by 

panels. It' is' intm:esting to note that most courts using panci1s 

decide at least a. substantial minori.ty of theiJ: cases en bane. 

The rules and prac.tices concerning the types of cases decided ,en 

bane are di.'3cussed late.~ in the desct'iption of each court I s panel 

procedure. }\s a general rule, en bane hear.ings are held in t.h~! 

more important~ appeals and ill. cases where a parle1 decision is not 

una.nimous. 

1-\5 was said earlier, panel use changes over tile years. A 

compar iscn of firdings in this study w~lth those oj: the tilly arld 

Scalia study I which is mentioned above, reveals that panel use has 

been initiated during the past decade in Arkansas,. Delaware, and 

Texas while it- has been abandoned in Arizona, Colorado, Florida" 

Maryland, Miss~\lri, and: Washington. An Arizona justice recent1~l 

wrote: 

-Arizona Constitution, Art. 6, Sec. 2, 
permits the court to sit in division 
of' n::lt less thal' w'ee justices, but, 
does not allow a law to be declared 
unconstitutional unless' the court sits 
en banc. A,ll oral arguments are 
recol~ded. If the to.hree judges who 
heart! the ma tter in panel cannot 
agre-el, the matter is ordered en bane 
by the chief justice and the 
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absent just.ices can hear the tape of 
the oral argument before voting. This 
procedure prevents a 2-1 decision in 
panel which would be a decision by a 
minor ity of. the full court. n J. 
Cameron, "Internal Operating 
P r.ocedu res of the Ar iz onaSup reme 
Court,'" 17 Ariz. L. Rev. 643, 646 n. 
21 (1975). 

However, the recent opinions of the Court show that all cases are 

new decided by the full court. This Court, as well as the 

Colorado, Maryland, and Missouri courts, received greater 

discretionary jurisdiction in the past decade~ this fact is 

probably a major reason for abandoning panel decisions. The 

Oregon Supreme Court, in addition, plans to abandon panel 

decisions in the near future because it has recently received 

almost total discretionary jurisdiction. 

The remainder of this appendix is a state-by-state description 

of the panel system in each of the fifteen courts. The 

gescriptions include any relevant constitutional provision ~~d 

court rules. Statutory provisions were not included unless 

ne'l:essary to supply information needed for the table discussed 

~~ove. Court personnel were contacted for inf(xmation only if 

information could not be: located from other sources. 
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Alabama Supreme Court 

liThe Supreme Cour.t hears most cases in panels. That is, the 
COUtt is di'lided into two di.visions, each consisting of four 
j'usti ces plus the Chief' Just'i ce, who si ts on both di vis ions. 

"cases are rarely heard 0'1 oral argument en bane. However, 
there are several circumstances which may cause tbe case to be 
considered by the full Court' ("'general conference J1

), rather than 
exclusi'lely by the members of one of the two divisions. The two 
most significant situations are: in t'he event of a dissent wit.~in 
the division initially considering the case (since five 
affirmative 'Iotas are required to J:ender a decisicn and a dissent 
at: the division level au,tomatically precludes the concurrence of 
fi~e) i and in the event· that· it' _is proposed to overrule an 
apparent'ly controlli.ng precedent of the Supreme Court. II National 
Center for State Cour.ts, ReJ::lOrt on the A'C'Cellate Process in 
Alaba:ma 29 (1973). The- two divisions are permanent. Id. at 159. 
See also Alabama Rules of At:Pellate Procedure, Rule 16. 

Arkansas Supreme Cour.t 

The Court may sit. in two divisions, with three judges in each 
and the chief justice sitting in both. The Court must sit en banc 
in· capital cases and in cases involving the interpretation of the 
state constitution. Also, if a judge dissents either he or the 
chief justice can require that the case be transfe.r:red to the full 
Court. See Arkansas Constitution Amend. 9, Sec. 1, and Ark. Stat. 
1947 AM., Sec. J'{o206 .. 

Connecticut Supreme Court 

The Office of Reporter of Judicial Decisions infc)rmed us in 
Novewber, 1978, that the court has no formal rules regulating 
~"lel sittil1g. Gne justies is t.'"le administrative di:rl:ctci!' of the 
court system. Traditionally he sits only when one of the 
remaining fi7e justices is disqualified or otherwise c~nnot sit. 
Thres votes are a sufficient majority to decide an ap;leal. 
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Delaw~re Supreme Court 

The Court began sitting in panels in January, 1979, shortly 
after it was expanded from three to five judges. Panels are 
composed of three judges. If a panel decision is not unanimous, 
the case is reheard en banco The losing litigant may petition for 
a rehearing en banc, but only on the grounds that the case 
contains an exceptionally important question of law, the panel 
decision conflicts with earlier Court rulings, or the precedent 
upon which the panel decision is based should be overruled. See 
Temporary Rule 200 of the Supreme Court of Delaware, Constitution 
of Delaware, Art. IV, Sec. 2. The court clerk informed us that 
virtually all cases v~re heard in panels during January and 
February 1979. 

District of Columbia Court of Appeals 

The court sits in three judge panels in virtually all cases. 
A majority on the panel is needed for a decision. Panel 
assignments are random and are changed for each argument day. 
Opinions written for publication are circulated to all the 
judges. A panel cannot overrule a prior published opinion of the 
court. Appeals are heard en banc upon the request of a majority 
of the judges on the Court. The District of ColL~bia Court of 
Appeals and the A.B.A. Standards of Judicial Administration, A 
Study Report Appendix C, p. 5 (1977); District of Columbia Court 
of Appeals, Internal Operating Procedures 1, 13-15. 

Iowa Supreme Court 

NOne of the most important innovations was the reinstitution 
of a practice prevalent from 1929-1943; namely, hearing and 
deciding cases in division with the chief justice and four 
associate justices on two rotating panels. Thus, instead of 
spending four days a month in Court hearing oral arguments, with 
the exception of the chief justice, the other eight justices spend 
two days hearing oral arguments. (During the monthly Court week, 
Wednesdays are generally reser~7ed for conference and 
administrative matters.) Except in the most complex and 
controversial cases in which two or more justices request 
disposition en banc, cases before the Supreme Court are decided by 
division. The drafts of all proposed opinions are circulated to 
the entire Court. At any time prior to final approval of a 
proposed opinion, any two justices may request that a specific 
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case be da<:::ided en banc. The research staff initially SCl;'eens all 
cases and recommends to a three-j\.1st·ice screening panel whether a 
case should be submitted 61 bane or to a division." 1978 Annual 
Stat'istical Report, Iowa Judiciary 13. 

T.he: research direc.tor of the- Iowa Office of Court 
Administrat'ion informed us in a. November 1978 conversation that 
the Court si l:s in five-man panels in almost all cases. The 
proposed opinion, whether it. is to be a published or unpublished 
opinion, is circulated to all nine judges. The Court, thus, feels 
that- the decisions are decisions of the Court. There is no formal 
r.ule concerning how many V'otes are needed for a panel decision. 
The informal practice is that there will be an en banc hearing if 
a dissenting judge and the judges off the panel desire it. As a 
practical matter 1 there is almost always en banc consideration if 
a panel, judge requests it. 

In- 1976 95% of the cases disposed of by opinion were decided 
~ panels~ in 1977 the figure was 90%. Id. at 26. See also, M. 
McCormick, "Appellate Congestion in Iowa; Dimensions and 
Remedies," 25 Drake t. Rev. 133,141-·142 (1975). Legislation 
passed in 1974 allows three judge panels, but they apparently have 
not' been used. Id. at 142. 

Massachu!setts Supreme Judicial Court 

"There are seven justices of ~he court, five of whom sit in 
each of the eight sessions of the full bench. In matters of more 
than usual importance the entire court may sit en banc but this is 
on rare occasions only. Where there is a divided quorum the other 
judges may be brought in." p'. Reardon, "The internal Operations 
of Appellate Courts," In ~roceedings, Eighteenth Annual Meeting of 
the Conference of Chief Justices, 13, 17 (1966). 

Study of the Court's opinions reveals that a small minority of 
the panels (roughly one in fi.ve) contain only four judges. Also, 
many gf the en ba~c cases are advisory opinions ra~~er than 
ag?eals. 

Minnesota Supreme Court 

"If a case is to be set for ora~ argument, it will not 
necessarily be heard by the entire court. Most cases, dep'ending 
upon the legal and judicial significance of the issues .raised, 
will be assigned to a diV'ision of three justices. The 
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COnunission~r reGOllUllenclS g hegri:n.g in division or by the entire 
court (en banc). Recommendations of the Commissioner usually are 
followed by the Court, but anyone justice may order a case place~ 
on the en banc calendar. 

"However a case is processed - with or without oral argument, 
in division or en banc - the entire court is aware of its facts 
and the legal issues involved. Each justice participates in the 
consideration and decision of every case, unless he excuses 
himself for personal or ethical reasons." Minnesota state Court 
Reports, 1976-~ill 7. See Minnesota Ru131S of Appellate Procedure, 
Rule 135. Opinions in all cases heard by three judge panels state 
that the case was "considered and decided by the court en bane." 

Mississippi Supreme Court 

"In 1974 the Court sat in two divisions or groups of five 
judges each with judges alternating between the two groups, 
presided over respectively by the Chief Justice and the Presiding 
Justice. In the event of a difference of opinion within the 
group, the case was carried to the regular weekly en banc 
conference. Commencing January 6, 1975, the Court began sitting 
in three division of three judges each, with judges alternating 
between the groups. The divisions are presided over by the Chief 
Justice and the 010 Presiding Justices. At the request of any 
judge, or upon a division of the panel, a case will be considered 
at an en bane conference of the judges." The Supreme Court of 
Mississippi, Twelth Annual Statistical Report, 1977 2. 

tiThe Supreme Court shall have power, under such rules and 
regulations as it may adopt, to sit in two divisions of three 
judges each, any two of whom when convened shall form a quorum~ 
each division shall have full power to hear and adjudge all cases 
that may be assigned to it by the court. In event the judges 
composing any division shall differ as to the judgment to be 
rendered in any cause, or in event any judge of either division, 
within a time and a manner to be fixed by the rules to be adopt~d 
by the court, shall certify that in tis opinion any decision of 
any division of the court is in conflict with any prior decision 
of the court or of any division thereof, the cause shall then be 
considered and adjudged by the full court or a quorum thereof." 
Mississippi Constitution, Art. VI Sec. l49A. (Amended to the 
constitution when the court had 6 justices.) 

Study of the Court's opinions also indicates that the full 
Court considers cases decided with publish opinions even though 
oral argument is occasionally before only three judges. 
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Nebraska Supreme Court 

nThe court may sit in two five-member divisions, with the 
addition of district court judges or retired judges when necessa.ry 
for, the prompt determination of cases. Divisions may decide all 
cases except those involving homicide or' the constitutionality of 
a state statute, and decisions of a di.vision' may be reviewed by 
the full court·. In recent years, the increasing caseload has 
required the court- to si.t in division mor.e frequently." Office of 
the State Court Administrator, The Courts of Nebraska, A RePOr.t on 
their. Structure and Operation 2-('I977) 

"Whenever necessary for the prompt submission and 
determination of causes, the Supreme Court may appoint judges of 
the district court to act as associate judges of the Supra~e 
Court, sufficient in number, with the judges of the Supreme Court, 
to constitute two divisions of the court of five judges in each 
division. Whenever' judges of the district court are so acting the 
court shall sit,. in two divisions, and four of the judges thereof 
shall be necessar.y to constitute a quor.um. Judges of the district 
court so ap'?ointed shall serve durin<; t'he pleasure of the court, 
and shall have all the powers of judges of the Supreme Court. The 
Chief Justice shall make assignments of judges to the divisions of 
the court, and shall preside over the division of which he is a 
member, and designate the presiding judge of the other division. 
The judges of the Supreme Court, sitting witheJut division, shall 
hear and determine all cases involving the constitutionality of a 
statute, and all appeals from conviction of homicide1 and may 
review any decision rendered by a division of the court.~ 
Nebraska Constitution, Art. V. Sec. 2. 

The Nebraska Supreme Court clerks office informed us in 
Nc.,vember 1978 that: the Court uses panels whenever it wishes to 
clear a backlog of pending cases. The judges informally screen 
pending cases and schedule the more routine cases for panel 
sittings. A majority of a five judge panel can decide a case. 

New Mexico Supreme Court 

NOriginal proceedings, motions and petitions for prerogative 
writs are heard by a panel of three Justices each Wednesday, 
unless otherwise directed by the Court. The panels for the 
hearings a~e assigned by the Chief Justice each month on a 
rotating basis. The Court disposes of these matters ej,ther by 
order or by wr i tten opinion. 
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"Petitions entered on the Habeas Corpus Docket are considered 
by the Court and disposed of by order or referred to the Public 
Defender for investigation or further action if indicated. 

"Petitions for writ of certiorari to the Court of Appeals are 
considered ~ the entire Court, and are either granted or denied 
by order. If granted, a writ of certiorari issues and the case is 
assigned to a Justice for a written opinion or disposition by 
order. 

"The remainder of the cases filed in the Supreme Court are 
placed 00 the regular docket to be submitted to the Couri~ when at 
issue either on briefs or oral argument." Judicial Department of 
the State of New Mexico, 1977 Annual Report 15. 

"A majority of the justices-of the Supreme Court shall be 
necessacy to constitute a quorum for the transaction of business, 
and a majority of the justices must concur in any judgment of the 
court." New Mexico Constitution, Art. VI, Sec. S. 

Oregon Supreme Court 

"Although the Supreme Court historically has sat en banc, 
there have been times such as the past year when it heard some 
cases in smaller divisions, in order to keep up with the 
caseload." L. Hicks, "Appellate Caseload: How Oregon Moves It," 
1 Appellate Court Administration Rev. 18, 20 (1978). 

The state court administrator informed us in November, J978, 
that the Court now sits in four judge departments in about 
two-thirds of the appeals. The judges screen the appeals, 
scheduling some for a four judge panel and some for hearing en 
banco A decision can be made ~ a three judge panel majority (and 
a two-two split vote is treated as an affirmance of the trial 
court). Petitions for rehearing, however, are decided ~ the 
whole Court. If rehearing is granted, the case is heard en banco 
The Court plans to abandon the division system in the near 
future. In January, 1978, its jurisdiction was changed from 
largely manCiatory to almost totally discretiona.ry~ thus it will 
soon be able to reduce its backlog sufficiently to permit 
decisions en banc in all cases. However, as of June 1974 the 
court was still sitting in panels, according to the clerk's office. 
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Texas Court of Criminal Appeals 

The Court of Criminal Appeals is tile court of last resort for 
criminal appeals. A November 1977 amendment to the Texas 
Constitution increased the number of judges from five to nine, and 
it: authorized the cour.t· to sit in thr.ee judge panels. 

"For the pur.pose of~ hear.ing cases, the Court of Criminal 
.. ., Appeals may sit in panels of three Judges, the designation thereof 

to be under r.ules established by the court. In a pa.nel of three 
J.udge, two Judges shall. constitute a quorum and the concurrence of 
two Judges shall be necessary for a decision. The Presiding 
Judge, under rules established by the court, shall convene the 
court en bane for the transaction of all other business and may 
convene the court· e.'l bane for the purpose of hearing cases. The 
court must sit. en bane during proceedings involving capital 
punishment and ot'her cases as required by law." Texas 
Constitutionf Art. 5', sec 4. 

Tbe panel membership is rotated on a quarterly basis, ~d en 
bane hearings are held at the request of four of the Court's nine 
judges. Rules of the Court of Criminal Appeals, Rule 1, 2, and 12. 
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APPENDIX B 

JlUUSDICTION AND SOURCE OF APPEALS SUPREME COURTS IN STATES 
WITH INTE~OIATE COURTS 

The goal of this appendix is to describe the source of appeals 

in the 28 state supreme courts that are situated above intermediate 

courts. * It describes the types of cases appealable by right to each 

court and presents statistics that indicate how much of a court's 

workload falls under mandatory Jurisdiction. This state-by-state 

description is at the end of the appendix. The first part of the 

a~endix will summarize the findings and will describe the procedures 

used to gather the information. 

The 28 states have been placed into six categories, cla.ssified 

according to the source of supreme court caseloads. The categories a.re 

only approximations, and some definitions are rather inexact. This is 

necessary because caseload statistids often are not available in 

sufficient detail to classify the courts with strict exactness. 

Nevertheless, with the exception of supreme courts in Kansas, Kentucky, 

and Pennsylvania, about which some uncertainty exists, the courts fit 

rather well into the categories. The classification is based on appeals 

only. That is, it does not take into account original jurisdiotion 

*Arkansas in July 1979 became the 29th state with an intermediate court; 
it is not included in this study. 
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cases, pcs~-conviction writs, and disciplinary proceedings. The six 

categories are: 

l} Mainly mandatory. Alabama, Georgia, Indiana, Louisiana, New 

Mexico, and Pennsylvania. In these states a large number of appeals are 

taken directly from the tr ial courts to the supt'eme courts as appeals of 

r.ight., The number of petitions for r.eview may also be large, but each 

cour.t I s jurisdiction is mainly mandatory in that at least 80 percent of 

the cases decided with full-scale review are appeals of right. 

2} Iiargely mandatory. F,l,?r.ida, Kansas, New York, North Carolina, 

Ohio, and Tennessee. Some SO to 80 percent of the appeals subject to 

full-scale review are appeals of r.ight. In some of these states, for 

example, Ohio and New York, most appeals of right aJ:e from intermediate 

court decisions. 

3) Largely discret'ionarv. Illinois and Kentucky. In these two 

states, a. sizable minority of the appeals decided after full-scale review 

are appeals of right from the trial courts. 

4) Iiargely discretionary with transfer. Arizona, Colorado, 

Missouri, and Washington. Supreme courts in these states receive a fair 

number of appeals of right directly from the trial courts. In addition, 

they take a substantial r11lmber of direct appeals that would ordinarily be 

first decided in the intermediate courts. This is done by using supreme 

cour~ authority be transfer cases pending in the intermediate court, and 

it is done partly to relieve the intermediate court. The actual number 

of cases arriving as appeals of right is often not available because 

court statistics may not distinguish between appeals of right and 

transferred appeals. 
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5) Mainly or completely discretionary. California, Mtchigan, New 

Jers~y, Oregon (since January, 1978), Texas, and Wisco.1sin (since August, 

1978). In these states only a small minority (less than 20 percent) of 

the Supreme Court cases given full-scale review are appeals of right, and 

the remaining cases are discretionary reviews of. intermediate court 

decisions. Most of these courts, however, ~eceive a few appeals of 

right. It should be added that almost all appeals to the Vlr'ginia and 

West Virginia Supreme Courts are discretionary, even though ;here are no 

intermediate courts. 

6) Mainly or completely discretionary with transfer o~ screening. 

Iowa., M.ai':;;~land, Massachusetts, and Oklahoma. Even though these courts 

have total or almost total. discretionary jurisdiction, their case loads 

contain many appeals taken directly from the trial courts. The Iowa and 

Oklahoma courts receive all appeals filed (civil appeals only in 

Oklahoma), retain some, typically the more important appeals, and 

transfer the rest to the intermediate court. The ?-1aryland and 

Massachusetts co~rts of last resort transfer many appeals filed in the 

intermediate court. All four courts have discretionary review of 

int&mediate court decisions, but, except in Maryland, these cases 

comprise only a small portion of their caseloads. 

These categories are based both· on the laws governing the 

courts' jurisdictions a..nd on caseload statistics. Both sources of 

information are difficult to obtain, and the difficulties must be 
'. 

discussed in some detail. 

Questions about rules that govern appellate court jurisdiction 

are often not easily answered. The rules in some states are concise and 
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I 
cen~rally located; but in many others they are complex accumulations of I 
constitutional provisions, statutes, court rules, and judicial opinions. 

Thus, any national survey of appellate collrt jurisdiction is a monumental I 
task and has never. been attempted. The pres~nt survey relies a,s much as 

possible Qfl secondary sour:ces; it relies on the knowledgtil q.nd research of I 
those familiar with the peculiar characteristics of individual states. I 
The major secondary source used is the annual reports issued by the state 

sl..'Pteme courts or their administrat:ive offices. A second important I 
source is recent la\'l review literature discussing the jurisdictions of 

individual courts. Constitut:l.ons, statutes, and court !,'.j.les were I 
researched only if necessary. No attempt was made to determine the I 
or:iginal jur'isdict'ion of. the state supreme courts, since this is a 

particularl.y difficult areac I 
The types of cases appealable by right to a supreme court differ 

considerably from state to state. The most common are appeals from I 
capital convictions, especially if there is a sentence of death or life I 
imprisonment, and appeals containing constitutional issues, especially if 

the lower court.. rules a statute unconstitutional. BeyOr:\d these, states 

.require a wide variety of appeals of right to supreme courts, such as 

major felony convictions, workman I s compensation caSies, and public 

I 
~ 

I 
'~ 

utility cases. Seldom is there complete discretionary jurisdiction. I 
In any event, knowledge of the categories of cases ~~at must be 

taken by a suprp.l'Ile court often results in littll'! information about how I 
much of its workload is mandatory or discretionary. Ob\?iously, for 

example/ there is generally more of a certain category of appeals in a I I , 

I 
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large state than a small state. It is necessary, therefore, to look to 

court statistics for more precise information. 

Study of appellate court statistics, however, presents numerous 

difficulties. The most obvious is that statistics for many courts are 

incomplete. The information used here comes from the latest annual 

reports in states with intermediate courts, supplemented in several 

instances by statistics from other sources. Still, many gaps remain. 

Table 16 gives figures for total filings and for the number of cases 

decided by opinion (including ~published and per curiam opinions) I the 

two most commcn categories of information given in annual reports. Even 

this information is not available for several courts. 

Also important is the fact that statistics from different courts 

often are not comparable. The total filings given in Table 16, for 

example, contain petitions for review and original jurisdiction cases, in 

addition to regular appeals filed or appeals transferred from the 

intermediate court prior to decisicn below. Regular and transferred 

appeals typically require much more work than petitions for review and 

original jurisdiction cases. Thus, the total caseload of a court with 

mainly mandatory jurisdiction, such as the Alabama Supreme Court, cannot 

be compared to that of a mainly discretionary court, such as the 

California Supreme Court. More important, }~formation about the various 

components of the total caseload is usually missing. The blank spaces in 

the table indicate that there is no information about that category. In 

some instances, such as in the transfer column, the blank spaces probably 

indicate that there are no or very few cases in that category. More 
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Table 16 I 

CASELOADS OF SUPREME COURTS IN STATES WITH INTERMEDIATE COURTsa 

I 
I Requests Original CASES 

to Jur:isdiction OB:IDED 
Ap'p'ea~ Trans- Appeal, And Other TOTAL BY c .. 

S'tate Filed fers Filed C'ases Flled FILINGS OPINION Year I 
Alabama 324 292 130d 746 38Sd 1976-77 

Alr'izona 37' 82, 620 266 1,005 242 1977 I 
California 27' 2,927 815 3,769 144 1976-77 

Co~orado 96 66' 353 339 854 322 1977-78 I 
Flor.ida 301. 1,419 533 2,253 344 1977 

Georgia 874d 404d 240d 1,51Sd i64d 1977 I I Illinois S18 74 1,,139 219 1977 ,-, 
rndiana NA 171 1977 

I i Iowa 87Se 398 1977 -, 
~ 

Kansas f 266 1977-78 
s 

NA 

I Kentucky 328 454 430 1977 

Louisiana 608 2,256 620 1977 

Maryland 95 491, U 598 142 1977-78 I 
Massachusetts 140 21.4 llSd 469 305 1975-76 

Michigan 1,227 129 1976-77 I 
Missouri 158 667 77 1976-77 

New Jersey 75 n 763 62 913 175 1976-77 I New Mexico 273 167 189 629 187 1977 

New York NA 4169 1977 I North Carolina NA 1509 1977 .. 
Ohio 140 1,221 139 '1,500 183d 1977 

I Oklahoma (civil) 171 1,01ge 424d 1976 

I Oregon 466 3ll 108 885 3229 1977 ~ 

I 
,-

Pennsylvania 844 1,667 473 1977 
, 
'. , 

~ Tennessee 232 647 879 247 lS77 il 
Texas (civil) 5 1009 1977 I 

d 
766 255 1~O26 ::1 

a 
Washington 222 291 125 638 158 1977 !~ 

Wisconsin (intermed iate court created in lS7S) I I 178 

I ~ ~ I 

~ 
~ 
II 
~ 
" ,----
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Table 16 (continued) 

a Except when indicated otherwise, the source of data for this table is 
state court annual reports. 

b Appeals include advisory opinions and questions certified from federal 
courts. These constitute a very small portion of appeals. 

c The "other~ cases are mainly bar disciplinary proceedings. The vast 
m~jority of cases in this column are original jurisdiction ca~es. 

d This information was obtained from W. Kramer, Comparative Outline of 
Basic Appellate Court Structure and Procedures in the United States (1978). 
The figures pertaining to opinions obtained from this source are the number 
of opinions issued. This may include minority opinions and may exclude cases 
joined with others for decision! 

e Total filings in the Iowa and Oklahoma Supreme Courts are the number of 
cases filed minus the number transferred to the irltermediate court. 

f The intermediate court in Kansas was created at the beginning of 1977. 

g This figure is the number of opinions that decide cases and, thus, does 
not include cases joined with others for decision. 
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often, however I the blank spaces mean that the information is missing or I 
that the court has placed these cases under another ca t:egory. 

As a consequence, the statistics presented in the following I 
I 

discussion of the source of supreme cour.t appeals are not in uniform 

categories. Rather, the statist'ics are those, no matter how categorized, 

that· provide some information about the sourc:e of a particular court IS I 
'N'Orkload. As a result, the statistics cannot~ bp. compared across courts, 

I ,; 
t 

except. in very general terms. The figures given are those presented in 

I 
the annual report or other sour,?e for the type ot case indicated, except 

that~ figur.es have been computed from other data given when the 

computations are clearly justified. Statistics about original I 
jurisdictioo cases are generally excluded. 

The remainder of' the appendix is the state-by-state I 
I 

description. Information about· each stata i:5 classified under two 

topics: 1) A description of the· types of cases in which there are appeals 

of right - Le., the cour.t's mandatory jurisdiction, and 2) statistics I 
describing the portion of the court's caseload falling within its 

mandatory jurisdiction. Notice that the source of information about I 
I 

appeals of right is the same as the source fot' the statistics, unless a 

separate reference is given in the appeals-of-right section. 

I, 
I 
I 
I 
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ALABAMA SUPREME COURT 

Appeals of right~ 

nThe Court hears certain cases as the initial reviewing court~ in other 
cases, it sits in review upon one of the courts of appeal, specifically: 

It is the initial reviewing court on appeals from circuit courts in cases 
in equity (other than domestic relations), in common law cases where the 
amount in controversy exceeds $10,000, and in appeals involving decisions of 
the Public Service Commission. Its civil appellate jurisdiction is 
technically stated as being cases not appealable to the Court of Civ"il Appeals. 

It hears no criminal cases on direct appeal fram the trial court, unless 
it·has transferred such cases up from the Court of Criminal Appeals. 

The Chief Justice may transfer undecided cases up from either of the 
courts of appeal, wi th the advice of the Court and of thE~ Presi di ng Judge of 
the Court of Appeals involved, and he has recently done !SO in order to relieve 
the Court of Criminal Appeals. 

It may review, on petition Eor writ of certiorari, cases decided in either 
of the Courts of Appeal. • • • • The application for writ of certiorari • • • 
• in a criminal case in which the death penalty was imposed as punishment will 
be considered as a matter of right.n National Center for State Courts, Report 
on the Appellate Process in l?-labama 27-28 (1973). . 

Statistics (FY 1976-7) : 

Appeals submitted: 324 
Petitions for writs of certiorari pending preliminary consideration: 292 

(The court granted 62 certiorari writs and denied 230.) 

Source: Alabama Judicial Svstem A-l (1977). 
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ARIZONA SUPREME COUR'1l 

Appeals qf ,Fight: 

"Cases where the death penalty or life impri:50nment has actually been 
imposed are directly appealed to the Supre.'l1e Court. ~1ost other matters coming 
before the high tribunal are discretionary." 2!~e Arizona Courts Sun<mary 
Report--Eistorv, Structure and Operation 8 (19'77). 

(The court. also transf ers many cases filed in the intermediate court, 
bypassing that court.) 

Statistics (1977): 

Filings: 
Ci.vil appeals 
Cr:iminar' appeals 

Total appeals 
T.r.ansfers fran the intermediate 

court· 
Peti.tions for review 

37 

82 
620 

(Of. 610 pet'itions for review disposed of i1'1 1977, 48 were terminated by 
. written opinion or memo decision, and 562 were terminated by other means, for 

a total of 610 petitions for review dispositions in 1977. The court decided 
242 cases by wI"i tten opinion or memo decision during the year.) 

Sour:ce: The Arizona Cc.)urts - 1977 Annual JUdicial Re'!:')oE.:!: 13. 
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CALIFORNIA SUPREME COURT 

A}?peal of right: 

"Direct appeals to the Supreme Court are permitted only in criminal cases 
where judgment of death has been pronounced. Cal. Const. Art. VI. Sec. 11. 
In these cases, the appeal is automatic. Pen. Code, Sec. 1239 (b)." 

Statistics (FY 1976-7): 

Direct appeals filed (death penalty cases) 
Petitio)"! for hearing of cases previously decided by the 

interll1ediate aJurt - filings 

27 

2,927 

(T~ court granted 231 petitions for hearing and denied 2,696. The cour't 
decided 144 cases on the merits - that is, with opinions. Of this total, 85 
were in appeals and 59 were in original proceedings.) 

Source: Judicial Council of California, Annual Report of the Administrative 
Office of the California Courts Januarv 1, 1978 61-62. 
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COLORADO SUPREME COURT 

I Appeals of right: 

"The Supreme Court has initial appellate jurisdiction over: 1) cases in I 
which the constitutionality of a statute, a munici)?al charter )?rovision, or an 
ordinance is in question; 2) cases concerned with decisions or actions of the 
Public Utilities Commission; 3) writs of habeas corpus; 4) water cases I 
invol.'llng )?riorities or' adjudications; and 5) summary proceedings initiated 
under Chapter' 49, C.R.S. 1963, as amended (Ele<:tion Code). The Supreme Court 
a1.so has certiorari review over appeals which lie initially to the Court of 
Appeals."' Annual Statistical Report of the Colorado Judiciary, 1975-1976 15. I 
Statistics (FY 1977-8): 

Cases filed: 
Cdmi nal appeals 
Ci.vil appeals (inc1udiI1g water 

cases, P.U.C~ decisions, and 
constitutional questions) 

T.ot'al. appeals 
Petitions in Certiorari 

99 

63 
162 
353 

I 
I 
I 

(Criminal and civil appeals apparently include 66 cases transf erred from 
t'hose filed in the intermediate court, bypassing that court. The Supreme I 
Court terminated 322 cases by opinion.) 

S01.1rce: Annual St'at'istical Report of the Co1or~do Judiciary, 19-'7-1978 56, I 
59. 
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FLORIDA SUPREME COURT 

~peals of right: 

"(1) Appeal Jurisdiction. 
(A) The Supreme Court shall review, by appeal: 

(i) final orders of courts imposir.g sentences of dec!'th; 
(ii) final orders of trial courts and decisions of district 

courts of appeal initially and directly passing on the 
validity of a state statute or a federal statute or 
treaty, or construing a provision of the state c)r federal 
constitution. 

(B) When provided by general law, the Supreme Court shall re.view, by 
appeal: 
(i) final orders of courts imposing sentences of life 

impr isorunent. 
(ii) final orders entered in proceedings for the va.lidation of 

bonds or certificates of indebtedness. 
"(2) Certiorari Judisdiction. The certiorari jurisdiction of the Suprem~~ 

Court may be sought to review: 
(A) decisions of district courts of appeal that: 

(i) affect a class of constitutional or state officers~ 
(ii) pass upon a question certified to be of great public 

interest; 
(iii) are in direct conflict with a decision of any district 

court of appeal or of the Supreme Court on the same point 
of law; 

(B) any interlocutory order passing upon a matter which, upon final 
judgment, would be directly reviewable by the Supreme Court; 

(C) administrative action, including final orders of commissions 
established by general law having statewide jurisdiction." 
(footnotes omitted) 1977 Florida Rules of Appellate Procedure, 

Rule 9.030. 

Statistics (1977): 

Appeals filed: 
from intermediate court 
from circuit courts 
other 

Total 

Petitions for Writs of Certiorari filed: 
from intermediate courts 
from circuit courts 
from Industrial Relations Comma 
from Public Service Comma 

Total 

54 
167 

70 
291 

1196 
12 

178 
33 

1419 

(The court disposed of 344 cases by opinion.) 

Source: Florida Judicial System Statistical Report 1977 31, 39. 
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GEORGIA SUPREME COURT 

Appeals of right: 

"The Supreme Court is comprised of seven justices who hear appeals from 
Georgia's superior courts, sta;!:;e court~, jqvep,l.le C01J~ts, qpd tne city courts 
of Atlanta and Savannah and other like courts in all cases that involve the 
construction of the Constitution of Georgia 04 of the Oni ted S tates~ or of 
tr.eati es between the. Oni ted States and foreign governments 1 in all cases in 
which the constitutionality of any law of the S tate of Georgia or of the 
onited States is dr:awn in qJ.lestion; and, until other"'Iodse provided by law,- in 
an cases involvinc; title to land, equity, the validity or construction of 

I 
I 
I 
I 
I w,ills, conviction of capi tai felonies, habeas corpus, extraordinary remedies, 

divorce and a.limQ'ly I and all cases certified to it by the Court of Appeals for 
review. Also the Supreme Court may require by certiorari or otherwise any I 
case to be certili ed to it f ran the Court of Appeals for revi <!fI and 
determination and may decide caS1:1S tr'ansferred to it by the Court of Appeals 
because of an equal division between t'he judges of the Court of Appeals." I 
Administrative Office of the Courts, Third Annual Report (Julv 1, 1975 to June 
30,1976),9. 

"A chanc;e in the jurisdiction of the Supreme Court and the Court of 
Appeals was effected by court rule after legislation which provided for 
comparable chanc;es in jurisdicti.on was voided as Ll1'1consti tutional by the 
state's high court. This in essence provided that appeals in cases of rape, 
armed robbery and kidnappinc; would be to the Court of Appeals, instead of to 
the Supreme Court, which formerly exercised jurisdiction in these matters. 
The cour.t order also provides that all appeals involving the revenues of the 
state, election contests and cases in which the constitutionality of any 
municipal. or county ordinance or other 1ec;islative enactment is in question be 
transferred to the j ur isdiction of the Supreme Court. These changes became 
~ffective August 1, 1977." Administrative Office of the Courts, Fourth 
Annual Re~ort (July 1, 1976 to June 30, 1977) 47. 

Statistics (1977): 

Number of appeals from final judc;ment filed 
Number of applic~tions for" certiorari 

(Also, 764 opinions were filed in 1977.) 

874 
404 

I 

I 
I 

Source: W. K'ramer I Comparative Outline of Basic A~pel1ate Court Structure and 
Procedures in the Onited States, 57 (1978) .. 

In addition, durinc; ~~. 1977-1978 the Georgia Supreme Court wrote opinions 
in 760 cases. It decided 411 certiorari petitions, granting 52 and denying 
359. Eleven more were dismissed or withdrawn. Also, it decided 93 
interlocutory appeal applicati ons, grantinc; 28 and denying 65. J. Weintraub 
and P. Meriwether, Ana1ysin of the Cases and Enumerations of Error Decided by 
the Supreme Court of Geor9ia, September 1977 - August 1978 6, 12 (1978) • 

I 
I 
I; 
11 
I 
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ILLnlOIS SUPREME COURT ---
Appeal of right: 

nIt has original and exclusive jurisdiction in cases involving the 
redistricting of the General Assembly and in cases relatin9 to the ability of 
the Governor to serve or resume office. It may exercise original jurisdiction 
in cases relating to revenue, mandamus, prohibition or habeas corpus and as 
may be necessary to the complete determination of any case on review. It has 
direct appellate jurisdiction in appeals from judgments of Circuit Courts 
imposing a sentence of death and as the Court may provide by rule in other 
cases. Appeals from the Appellate Court to the Supreme Court are a matter of 
right if a question under the Constitution of the united States or of this 
State arises for the first time in and as a result of the action of the 
Appellate Court or if a div'ision of the Appellate Court certifies that a case 
decided by it involves a question of such importance that the case should be 
decided by the Supreme Court. The Supreme Court may also provide by rule for 
appeals from the Appellate Court in other cases. (III Const., Art. VI, Secs. 
4 and 9)." Administrati ve Offi~e of the Illinois Courts, 1976 Annual Report 
to the Supreme Court of Illinois 15. 

Illinois Supreme Court Rules provide for appeal of right when a death 
sentence has been llnposed, when the trial court ruled a statute invalid, and 
nin proceedings to review orders of the Industrial Commission. n Appeals from 
the intermediate court are discretionary, except 1) where the intermediate 
court certifies that the case is nof such importance that it should be decided 
by the Supl:eme Court,n and 2) where a constitutional question arises for the 
first time in the intermediate court decision. Illinois Supreme Court Rules, 
301, 302, 316, 317, 604. 

Stati~tics (1977): 

Number of appeals from final judgment filed 118 
Number of petitions to review intermediate court decisions 918 

(The court filed 217 opinions.) 

Source: W. Kramer, Comparative Outline of Basic Appellate Court St,ructure and 
Procedures in the United States 73 (1978). 
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INDIANA SUPREME COURT 

Appeal of right: 

"The Supreme Court has no original jur'isdiction except in (a) admission 
the practice of law; (b) discipline and disbarment of those admitted; (c) 
unauthorized practice of law; (d) discipline, removal, and retirement of 
judges; and (e) exercise of jurisdiction by other courts. 

"I:ts appellate jur.isdiction includes appeals from judgments imposing a 
sentence of death, life imprisonment or' imprisonment for a term gr.eater than 
lQyears; cases where a state or federal statute has been declared 
unconstitutional: appeals fran denial of release in habeas corpus cases 
ar'ising out of. cr.iminal, extradition or mental health proceedings; and, on 
petition, cases invol.ving substantial questicns of law, great public 
importance, or emergencies (Ind. Canst., Ar.t·. 7, Sec. 4; Ind. Rules of Ct., 
AB? Rule. 4.)" 

Statistics (1977): 

Cases disposed of by opinion: 
D ir.ect. appeals 
Ori.gi.nal. act! ons 
Eet'itions to transfer 

138 
9 

18 

(The court denied 116 petitions to transfer in civil cases, and granted 
13. The court: da-nied 60 peti ti ons for transf er in cr iminal cases 'fl'i thout 
opinion, and it decided 6 with opinion.) 

Source: 1977 Indiana Judicial Re~ort 2, 68-70. 
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IOWA SUPREME COURT 

Acpeals of right: 

There are none. Iowa Code Ann. Sec. 684.1 states: 
action or special proceeding filed in the Supreme Court 
may be transf erred by the supreme court to the court of 
order of transfer." 

"Any civil or criminal 
for appeal or review, 
appeals by issuing an 

The Court's method of selecting cases is as follows: "Although the 1976 
Session of the 66th General Assembly established a five-member Court of 
Appeals, all cases continue to be appealed directly to the Supreme Court which 
transfers cases to the intermediate court. Supreme Court justices in rotating 
three-member panels determine which cases to retain and which matters to route 
to the Court of Appeals. Pursuant to Rule 401, Rules of Appellate Procedure, 
the Supreme Court ordinarily shall hear (not transfer) cases involving: 1) 
substantial constitutional questions as to the r validity of a statute, 
ordinance or court or administrative rule: 2) substantial issues in which 
there is or is claimed to be a conflict with a published decision. of the court 
of appeals or supreme court; 3) substantial issues of first impression; 4) 

fundamental and urgent issues of broad public importance requiring prompt or 
Ultimate determination; 5) cases in which life imprisonment has been imposed; 
6) lawyer discipline; and 7) substantial questions of enunciating or changing 
legal principles. The Rule also suggests summary disposition of certain cases 
by the Supreme Court and transfer to the Court of Appeals of cases involving 
the application of existing legal principles." 

Statistics (1977): 

The court disposed of 398 appeals by opinion, and it transferred 356 cases 
to the intermediate court. In all, there were 1,431 filings disposed of in 
1977, the remaining dispositions were routine dismissals. Statistics about 
petitions for review of intermediate court decisions are not available. 

Source: 1977 Annual Statistical Report, Iowa Judiciary 3-4, 12, 20, 25. 
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KANSAS SUPREME COURT 

Appeals of right: 

The court has "appellate jurisdiction over cases involving class A or B 
f:elonies or a sentence of life impr isonment or over any case in which a Kansas 
or United States statute has been declared unconst'itutional." Kansas Judicial 
Council Bulletin, 1978 8. 

S,tatistics (1977): 

Appeals from final j.udgment~ filed 30:r 
Pet'itions to review intermediate 

court decisions 67' 

(The intermediate court- was created in January, 1977; therefore the number 
of petitions to review woUl. surely rise in the future. The Supreme Court 
filed 254 opinions in 1977.) 

Source: W. Kramer, Comcarative Outline of Basic Appellate Court Structure and 
Procedures in the United States 92 (1978). 
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KENTUCKY SUPREME COURT 

Appeal of right: 

"Appeals from a judgment of the circuit court imposing a sentence of death 
or life intpr isonment or impr isonment for twenty years or more are taken 
directly to the Supreme Court, but other causes of great and immediate 
importance may be transferred from the Court of Appeals if a motion for 
transfer is granted. Decisions of the Court of Appeals may be appealed to the 
Supreme Court if granted a discretionary review as prescribed by rule of 
Court. " 

Statistics: 

In 1977 the court received 126 appeals of right and original actions and 
328 motions for appeal, transfer and review. The intermediate court is new, 
so the number of motions for appeal will probably increase rapidly in 
subsequent years. It decided 4~0 cases by written opinion. 

Source: The Administrative Office of the Courts, Commonwealth of Kentucky, 
Annual Report, 1977 3, 100. 
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LOUISIANA SUPREME COURT 

Apoeal of right: 

"A case shall be appealable to the supreme court if 1) a law or ordinance 
b~s b~~ declared unconstitutional; 2) the defendant has been convicted of a 
felony or a fine exceeding five hundred dollars or imprisonment exceeding six 
months actually has been imposed." Louisiana Constitution, Art. V, Sec. 
S(D). In addition, Section 5 (E) states that review in other criminal cases is 
as pr,ovided by law. 

In' addition, appeals are· taken directly to the supreme court if they 
involve the legality of a tax or other charge levied by a governmental 
authori ty, certain orders of the public service commission, or election 
contests not at'ising wholly within one court of appeal circuit. Institute of 
Judicial Administration, A Studv of the Louisiana Court System 189 (1972). 

Statistics (1977): 

-
Appeals' filed 608 
Wr:it. applications filed 1,622 

Opinions rendered in appeals 
Opinions rendered in wr its 

475 
123 

I 
I 
I 
I 
I 
I 
I 
I 
I (The writ applications probably inClude postconvicticn writs as well as 

writs for review of intermediate court decisions. The court granted 317 writ 
applications, and dismissed or. denied decisions 1,170. Of the 317 writs 
granted, 149 were "'granted to be argued", and 168 were "granted with orders".) 

Source: The Judicial Councii of the Supreme Court of Louisiana, A~nual Report I 
with 1977 Statistics and Related Data 34. 

I I 

192 

I 
I 
I 
I 

(, 



-------------------

I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
1 
I 
I 
I· 

I 
1 
1-
I 
I-

MARYLAND COURT OF APPEALS 

Appeals of right: 

"The sole method of securing review" in the Court of Appeals "is by w.r:it 
of certiorari." Maryland Rules of Procedure, Rule 810 (Cum. Supp. 1976). 

The ~~urt, however, takes many cases pending in the intermediate court, 
bypassin.g that court. See W .. Reynolds, "The Court of Appeals of Maryland: 
Roles, WOr.'k and Pel'formance - Part I", 37 Md. L. Rev. 1,19-24 (1977). 

Statistics (1976): 

Regular appeals filed 
Petitions for Certiorari filed 

166 
477 

(Apparently, the regular appeals are appeals in which certiorari has been 
granted or appeals transferred. The intermediate court's dispositions in E'Y 
1.976-7 include 109 cases transferred to the Court of Appeals. The Court of 
Appeals decided 480 petitions for certiorari in FY 1976-7; it granted 114.) 

Source: Annual Report of the Maryland Judiciary, 1976-1977 
Abstract, Annual Report of the Maryland Judiciary, 1976-1977 
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MASSACHUSETTS SUPREME JUDICIAL COURT 

Ap~eals of right: 

The Supreme Judicial Court has authority to transfer almost all appeals 
between itself and the intermediate court. A three judge panel examines 
appeals filed in the intermediate court and removes many cases. These cases 
-include those not likely to be settled with finality by the Appeals Court, but 
many are also removed simply to balance the caseloads of the two courts. Some 
categories of appeals are fOiled in the Supreme Judicial Court initially; many 
were transf err,ed in 1974 af,ter the intermediate o::lurt was established, but few 
have been in recent years. The Supreme Judicial Court has the authority to 
transfer all but a few appea~s. The major exception is first qegree murder 
convictions. The intermediate court can certify cases to the Supreme Judicial 
Court, but that authority is seldom exercised. D. Johnedis, RMassachusetts' 
Two-Court Appellate System in Operation,R 60 Mass. L. Q. 77, 79-86 (1975). 
See Massachusetts Rules of Appellate Procedure, Rule 11. 

Statistics: 

Filings (FY 1975-76) 
Cases required to be filed in the court 
Cases transferred from intermediate court 
Application for further review of intermediate court 

Total 

(Twelve of the applications for review were granted.) 

Filings (FY J.976-77) 

140 
214 
115 
469 

Cases filed in the court 149 
Cases transferred from intermediate, court 166 
Applications for further review of intermediate court 111 

Total 426 

Sources: The Massachusetts Courts, 1975-19'76 43; W. Kramer, Comparative 
Qutline of Basic Appellate Court Structure and Procedures in the United 
States 121 (1978). 
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MICHIG.AN SUPREME COURT 

APpeals of right: 

All appeals are discretionary, except review of a Judicial Tenure 
Commission order recommending discipline, removal, retirement, or suspension. 
See Michigan General Court Rules 851, 932. The intermediate court can be 
bypassed under limited circumstances. See Rule 852. 

Statistics (FY 1976-77): 

The court received 1,227 applications of various kinds; most were probably 
petitions for review. It disposed of 1,145. Of these, 913 were denied or 
dismissed, 103 we.re remanded or decided without opinion, and 129 were deciaed 
with opinion. During 1976 only three cases were appealed to the Supreme Court 
prior to intermediate court decision. State Court Administrator, Michig;:m, 
1976-77 Report 7, 11. 
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MISSOURI SUPREME COURT 

Apoeal of right: 

"The Court has exclusive appellate jurisdiction over all cases involving 
the construction of the U.S. Constitution or the MissOUli Constitution; the 
validity of a treaty or statute of the United States or any authority 
exercised under the laws of the united States; the construction of the revenue 
laws of Missouri or the title to any Missouri state office~ in all appeals 
involving offenses punishable'by a sentence of death or life imprisonment; and 
in other types of cases provided by Supreme Court rule unless ~~anged by 
law,." Judicial Department' of Missouri, Annual Statistical ReEort, 1977 4. 

"rf a participating' judge dissents from a majority opinion filed in a 
district of the Court of Appeals and certifies that he deems said opinion to 
be contrary to any previous decision of an appellate court of this state, the 
case shall be transferred to this Court." Missouri Supreme Court Rules, Rule 
83.01. Also, a majority of a ~nel deciding the case in the intermediate 
court can transfer it to the Supreme Court, even if there is no dissent. See 
Rule 83.02. The Supreme C.Jurt, at its discretion can transfer cases prior to 
decision below, either because it believes the issues are important or because 
it wishes to equalize workloads. See Rule 83.06. 

Statistics (FY 1976-77): 

There were 158 appeals filed, 246 "applications to transfer" were denied, 
and 69 "applications to transfer·1 sustained. Intermediate court dispositions 
include 39 cases transf'erred without opinion, appar.ently transferred to the 
Supreme Court. The Court disposed of 77 cases by opinion. 

Source: Judicial Department, of Missouri, Annual Statistical 
4-6, li. 
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NEW JERSEY SUPREME COURT 

Appeal of right: 

nAppeals may be taken to the Supreme Court from final judgments as of 
right: 1) in cases determined by the Appellate Division involving a 
substantial question arising under the Constitution of the United States or 
this State~ 2) in cases where there is a dissent in the Appellate Division~ 3) 
directly from the trial courts in cases where the death penalty has been 
imposed and in post~·conviction proceedings in such cases~ 4) in such cases as 
are provided by law. n New Jersey Court Rule 2:2-1(a). The court may also 
grant review of cases pending in the intermediate court, bypassing that 
court. See Rule 2:12-2. 

Statistics (FY 1976-77): 

Appeals dec ided 
Appeals as of right _ 
Certification on petitions granted 
Certification on motion 
Appeals by leave granted 
Remand from U.S. Supreme Court 

Total 

28 
98 
15 

9 
1 

151 

(The court disposed of 967 petitions for certification, and granted 126, 
although 14 were remanded when granted. The court disposed of 129 motions for 
leave to appeal, and granted 13. The court disposed of 52 motions for direct 
certification - to bypass the intermediate court - and granted 11.) 

Source: Annual Report of the Administrative Director of the Courts, State of 
New Jersev, 197~ A-2, A-3, A-7. 
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I 
NEW MEXICO SUPREME COURT 

Aptleals of riqht: I 
nIts appeLlate jurisdiction extends to all district court decisions in 

cr ilIlinaJ. cases imposing a death penalty or life impr isonment and in all ciV'il I 
cases where appellate jurisdiction is, not V'ested in the Court of Appeals. n 

Statistics (1977): 

Appeals filed: 
C'i:vil 
Cr;iminal 

Total appeals 

C'ertiorari petitions filed 
Total 

251 
22 

273 

167 
440 

I 
I 
I 

(Terminations include 181 opinions or de<::isions that disposed of 187 I 
cases. Of these 28 were on certiorar'i. The C~urt decided 173 petitions for 
certiorari, denying 130 and issuing 43.) 

Source: Judicial Department o£ the State of New Mexico, 1977 Annual Report I 
15-17 I 20. 
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NEW YORK COURT OF APPEALS 

Appeals of right: 

"Under its existing jurisdictional set-up, an appeal can normally reach 
the Court of Appeals only after the case has first been decided by one of the 
intermadiate appellate courts -- generally the Appellate Division. There are, 
howeve~, two situations in which appeals lie to the Court of Appeal~ in the 
first instance. One is where the constitutionality of a statutory provision 
is the sole issue on appeal from a final determination in a civil case, and 
the other is where the death penalty has been imposed in a criminal capital 
case. 

"The avenues of further appeal to the Court of Appeals after determination 
qy an intermediate appellate court vary, depending on whether the case is a 
civil or a criminal one. In criminal non-capital cases, such a further appeal 
is available only by permission of an individual judge -- generally a judge of 
the Court of Appeals, though in some instances such permission may be granted 
by a justice of the Appellate Division. In civil cases, on the other hand, 
depending on the procedural posture of the case, such a further appeal may be 
available either as of right, or by leave of the Appellate Division or the 
Court of Appeals, or by leave of the Appellate Division alone, or -- in 
situations involving an order granting a new trial or hearing -- only on the 
appellant's giving a stipulation for judgment absolute." (Footnotes 
omitted.) A. Karger, "The' New York Court of Appeals: Some Aspec~s of the 
Limitations on Its Jurisdiction," 27 Record 370,371-372 (1972). 

There is generally an appeal of right in civil cases whenever the 
Appellate Division reverses or modifies the trial court decision and whenever 
there is a dissent in the Appellate Division. Id. at 373. 

Statistics (1977): 

Appeals decided qy basis of jurisdiction 

Civil cases: 
Reversal, modification, dissent in Appellate ~ivision 
Constitutional question 
Stipulation for judgment absolute 
Per~ission of Appellate Division 
Permission of Court of Appeals 
Other 
Total 

Criminal cases: 
Permission of justice of Appellate Division 
Permission of judge of Court of Appeals 
Other 
Total 

315 
26 

2 
70 
60 
22. 

495 

67 
77 

2 
T40 

(In other words, only 137 of the 641 appeals decided by the Court in 1977 
fell under its discretionary jurisdiction. The Court decided 1,445 
applications for leave to appeal in criminal cases in 1977 and granted 86.) 

Source: Report of t~dministrati~e Board of the Judicial Conference and the 
Judicial Conference and t.he Office cif Court Administration for the Calendar 
Year 1971 2, 1II-19. 
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NORTH CAROLINA SUPREME COURT 

AE~eals of right: 

"The court's caseload consists of lower court actions involving 
penalty or life imprisonment, substantial constitutional questions, 
the Court of Appeals level, utilities rate-making decisions, or the 
of the Supreme Court's own discretionary review. n 

Statistics (1977) r 

Disposition by opinion: 
Appeals of right 
Discretionary appeals 

Total 

109 
41 

150 

(The cot.1rt disposed of 319 petitions for discretionary review.) 

I 
I 

the death I dissent at 
exercise 

I 
I 
I 

Source: N~~th Carolina Courts, -1977 Annual Re~ort of the Administrative Office II 
of the Courts 1, 171. 
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OHIO SUPREME COURT 

Appeals of ri~: 

"ThE:! 
(a) 

(b) 

( c) 

(d) 

(e) 

supreme court shall have appellate jurisdiction as follows: 
In appeals from the courts of appeals as a matter of right in 
the following: 
(i) Cases originating in the courts of appeals 1 

(ii) Cases in which the death penalty has been affirmed: 
(iii) Cases involving questions arising under the constitution 

of the United States or of this state. 
In appeals from the courts of appeals in cases of felony on 
leave first obtained. 
Such revisory jurisdiction of the proceedings of administrative 
officers or agencies as may be conferred by 1aw1 
In cases of public or great general interest, the supreme court 
may direct any court of appeals to certify its record to the 
supreme court, and may review and affirm, modify, or reverse the 
judgment of the court of appeals1 
The supreme court shall review and affirm, modify, or reverse 
the judgment in any case certified by any court of appeals 
pursuant to section 3 (B) (4) of this article." Ohio CDn!3titution 
Art. IV, Sec. 2(B)(2). 

"Whene'Cfer the judges of (I. court of appeals 1Jind that a judgment upon 
whicll they have agreed is in conflict with a judgment pronounced upon 
the same question by any other court of appeals of the state, the 
judges shall certify the reccrd of the case to the supreme court for 
review and final determination." Ohio Constitution Art. IV, 
Sec. 3 (B) (4). 

Statistics (1977): 

Merit Docket - Type of Cases Decided 

Pursuant to Allowance 
Originating in Court of Appeals 
Tax 
P.U.C.O. 
Conflict 
Capital Punishment 
Bab eas Cor pls 
Other Original Actions 
Power Siting Comm. 

Total 

File,~ 
111 

59 
19 
27 
16 
19 
37 

102 
o 

390 

Motion Docket - Disposition 

Terminated 
Overruled 
Allowed 

Motion to certify 
728 
656 

72 

Motion for 
Leave to appeal 

526 
487 

39 

Decided 
59 
65 
25 
25 

6 
9 

30 
101 

1 
321 

Total 
1,254 
1,143 

111 

Source: Office of the Administrative Director, Ohio Courts Summlary 1977 6-7. 
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I 
OKLAHOMA SUPREME COURT 

Aooeals of right: I 
The intermediate court's jurisdiction consists solely of cases transferred I 

to it al the Supreme Court. Sne Ok. St. Rev. sec. 30.1. 

Statistics (1976): 

Total cases tet:minated by Supreme Court 
Cases terminated by transfer to the intermediate court 
Certiorari filed in Supreme Court 

1,055 
418 
171 

(The Supreme Court disposed of 200 certiorari petitions; 37 were granted 
and 163 denied.) 

Source: Administrative Director of the Courts, State of Oklahoma Reoort on 
JUdiciarv, 1976 34, 40. 
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OREGON SUPREME COURT 

Appeal of right: 

"The Court of Appeals was created July 1, 1969, to relieve the intolerable 
caseload then burdening the Supreme Court. For seven and one-half years the 
two courts shared a specific division of jurisdiction of appeals, but 
commencing January 1, 1978, the Supreme Court became solely (with a few 
exceptions) a court of discretionary review and the Court of Appeals assumed 
all initial appellate jurisdiction. • •• Previous to 1978 •••• the Court 
of Appeals heard appeals in criminal, domestic relations, probate and 
administrative law cases while the Supreme Court heard all other appeals." L. 
Hicks, "Appellate Caseload: How Oregon Moves It,R 1 Appellate Court 
Administration Rev. 18 (1978). Judge Hicks, in addition, has informed us 
that the exceptions include original proceedings and Tax Court appeals. 

Statistics (1977): 

Appeals filed from Tax Court 
Appeals filed from trial court 
Petitions for review granted 

Total 

21 
445 
39 

505 

(235 petitions for review were denied in 1977.) 

Source: Twenty-Fourth Annual Report Relating to Judicial Administration in 
the Courts of Oregon, 1977 6, 8, 13. 
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PENNSYLVANIA SUPREME COURT 

Appeal of right: 

There is direct appeal to the Supreme Court from the Courts of Common 
Pl.eas in the foilcwing cases: 

(i) Felonious homicide (Appellate Court Jurisdiction Act Sec. 202(1» ~ 
(ii) Right to public office (202(Z)); 
(iii) Decisions of Orphans' Cour.t Division (including charitable nonprofit 

corporation matters) (202(3»; 
(i.v) Direct criminal contempt and contempt in matters appealable directly 

to the Sup reII:e Court· ( 2 02 (5 ) ) ; 
(v) Supersession of a district attorney (202(7»; 
(vi) Right to iss ue public debt ( :2 02 (8) ) ; 
(vii.) Judgment declaring unconstitutional any law except a local ordinance 

or: resolution (202 (9) ) • 
In addition there is an appeal of right from the Commonwealth Court (an 
intermediate appellate court) iq appeals in matters arising in the Board of 
Finance and Revenue and in matters originally commenced in the Com.\'nonweal t.h 
Court •. See Administrative Office of Pennsylvania Courts, "Commonwealth of 
Pennsylvania - Unified Judicial System (as of April 12, 1975)." 

Statistics (1977): 

Appeals filed 
Petitions for allocatur" filed 

823 
844 

(Petitions for allocatur are petitions for re.view; ll9 were granted. The 
court flled opinions in 473 cases.) 

Source: Administrative Office of Pennsylvania Courts, 1977 Report 24. 
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TENNESSEE SUPREME COURT 

Appeal of right: 

nThe Supreme Court must hear an appeal directly from a trial court in 
1) cases which involve resolving a question of law only (not a factual issue), 
2) cases involving workmen's compensation, and 3) cases involving 
constitutional or other public law issues. n Executive Secretary, Tennessee 
Supreme Court, 1977 Annual Report 6. 

A more elaborate description of the court's jurisdiction is found in 
Resource Planning Corporation, Tennessee Court Study: Profile of the 
Tennessee Courts I-9 to I-II (1977): At least a dozen types of appeal, 
besides those listed above, are appealed directly to the Supreme Court, mainly 
appeals from trial court review of decisions by specified administrative 
agencies. 

Statistics (1977): 

Direct appeal filed 
Certiorari petitions filed 

232-
647 

(Of the 610 Certiorari petitions decided, the court granted 98. It 
disposed of 247 cases by opinion.) 

Source: Executive Secretary, Tennessee Supreme Court, 1977 Annual Report 33. 
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TEXAS SUPREME COURT 

Appeal of right: 

"Pursuant to a 1940 Con$titutional amendment and the resulting statutory 
mandate, the Supreme Court is vested with jurisdiction over direct appeals 
f.rom trial court orders granting or denying an interlocutory or permanent 
injunction on the grounds of the constitutionality or unconstitutionality of 
any statute of this State, or on the ground of the validity or invalidity of 
any administrative or:der issued by any S tate Board or Cormnission. Like other 
provi:sions authoriz'ing Supreme Court appellatE'! review, this jurisdicticnal 
prerogati ve has been narrowly circ-..Ill1scribed by the Court." (Footnotes 
omitted. The consti t'utional ~d stat'utory amendments referred to are Texas 
Constitution, Art. V, Sec 3-b, and Art. 1738 (a), Tex. Rev. Stat. (1962». J. 
Sales and J. Cliff, "Jurisdiction in the Texas Supreme Court and Courts of 
Civil Appeals," 26 Baylor L. Re~. 501, 521 (1974). 

Statistics (1977): 

Regular causes Docketed (for full scale review) 

By granted applications for writ of error 70 
By granted motions for leave to file petitions for writ of 

mandamus 16 
By direct appeals filed 5 
By granted habeas corpus filed 3 
By Rule 483 (Texas Rules of Civil Procedure) 9 

Total 103 

(The court disposed of 91 "regular causes" in 1977, five of which were 
"direct appeals". In 1977 the court granted 102 writs of error, out ~.,f 717 
dispositions. The court also granted, for treatment as a regular cause, 19 
263 mandamus, habeas corpus, and prohibition wr its. ) 

Source: Texas Judicial Council and Office of Court Administration, 
Forty-Ninth Annual Report 122-127 (1978). 
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WASHINGTON SUPREME COURT 

Appeal of righ~: 

nDirect appeal to the Supreme Court is permitted in those cases in which 
actions of state officials are involved~ a trial court has ruled a statute or 
ordinance unconstitutional; conflicting statutes or rules of law are involved; 
or in proceedings involving issues of broad public import which require prompt 
and Ultimate determination. The aggrieved party has a right to review by the 
Supreme Court when the Court of Appeals reverses a superior court decision by 
less than a unanimous vote. In other cases, a review is discretionary.n 

Statistics (1977t: 

Direct appeals filed 
Petitions for review filed 

222 
291 

(Many appeals filed are cas~s transferred from the intermediate court, but 
the number of these transfers is not given. In 1977 the Court's dispositions 
included 158 by written opinion. Also, 25 cases were transferred to the 
intermediate court, apparently from among the appeals filed. No statistics 
are given concerning the number of petitions for review granted or denied.) 

Source: Judicial Administration in the Courts, State of Washington, 1977 5-8. 
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WISCONSIN SUPREME COURT 

Appeals of right: 

Chapter 187, Laws of 1977, created an intermediate court, to be 
established on August 1, 1978. There are no appeals of right to the supreme 
court. The supreme court can, at its discretion, accept appeals before 
decision l:rj the intermediate court either on its own motion, upon the 
application of a party, or upon certification by the intermediate court. 
Memorandum, IIAnalysis of chapters 187 and 449,11 to Justice Roland Day from 
Br.uce Feustel, Legislative Reference Bureau, Wisconsin, July 7, 1978. 

Statistics: 

Because the intermediate court is new, no statistics are available 
concerning the extent of discretionary jurisdiction. 
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NOTES FOR CHAPTER I 

1 The District of Collmbia Court of Appeals and the ABA St~ndards of 
Judicial Administration 7-9 (1977). Footnotes to the quoted passage are 
omitted. 

2 ld. at 10. 

3 Judicial Planning Committee, 1979 Judicial Plan for the 
Improvement of the Courts in the District of Columbia 7 (1978). 

4 ld. at a. 

5 ld. at 11. 

6 ld. at 13. 

7 ld. at 7. 

, 
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NOTES FOR CHAPTER II 

1 See D.C. Code, Sec. ll-nl, concerning re'lit::w of the Superior 
Court, and Sec. 1-1510, concerning review of the District government 
agency decisions. 

2 The Distric,t of Columbia statutory provision is D.C. Code, Sec. 
16-1901 (c) • A recent survey oi. state ap'?ella.te courts, based on 
questionnaires sent to court clerks, fotmd that in only 9 of the 47 
states answerinq can post-convicticn wr its be filed directly in an 
appellate court; in the remaining states writs are initially filed in the 
trial cour.ts, arXi can be reviewed by appeal. W. Kramer, Com'Carative 
Outline of Basic AE~llate Court Structure and Procedures in the United 
St'ates, oassim (1978). 

3 D.C. Code, Sec. 11-72l(e). 

4 D.C' •. Code, Sec. 11-721(d). 

5 D.C. Code, Sec. 40-420. 

6 I'a. the fiscal year el."tding September 30, 1978, 148 applications for 
allowancs of aFPeal were filed. Only 5 of the 122 applications decided 
during that pericd ·Ner'e granted. 

7' D.C •. Code, Sec. 11-102. 

8 28 UeS .C. 1257 I 2113. 

9 D.C'~ Code, Sec. U-702. 

10 D.C. Code, Sec. 11-150l, 1502. 

11 D.C. Code, Sec. 11-1502. 

12 D.C. Code, Sec. 11-707, 1l-lS04. 

13 W. Kramer, su~ra nete 2, at 293-298. In addition, the Court of 
Appeals has fewer clerical staff per filing ~~an all but eight state high 
courts. 

14 This descriptie)n, and that in the following sections, is based 
mainly en the follcwing sourc:es: D.C. Code, Sees. 11-701 to 722, Secs. 
17-301 to 307; Rules of the District of Columbia Courts of Appeals; 
District of Columbia Court of Appeals, Internal Operatinq Procedures 
(1978); T. Ne'~an, "The State of the District of Columbia Court of 

A'f'Peals,"' 27 Catholic 0'. t. Rev. 453 (1978) i iiRerport of Chief JUCg'e 
Theodore R. Newman, Jr., on the State of the Judicial System of the 
District of Columbia," in District of Columbia Courts, 1977 Annual Reoort 
6 (1978); The District of Columbia Court of Acoeals and the A.B.A. 
Standards of Judicial Administration, A Study Report, Appendix C (1977); 
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NOTES FOR CHAPTER g (Continued) 

A. Stevas, A e11ate 
Procedures ~i~n~t~h~e~D~i~s~t~r~i~c~t~o~f~~~~~~~~~~~~~~~~~~~ D. 
Meador, Proposals for the Use 
Assistants ill the District of 
information was also obtained 

Some 
Office. 

15 A 1978 nation-wide survey' of state appellate courts found that 
the settlement conference procedure is used in only eleven courts, 
including the Court of Appeals. W. Kramer, supra, note 2, at 293-298. 
More recently it has been adopted in the Ohio Court of Appeals 8th 
District and the Nebraska, Rhode Island and Connecticut Supreme Courts. 
(The fo,urth court of last resort using settlement conferences is the 
Minnesota Supreme Court.) Settlement conferences were originally 
initiated in the U.S. Court of Appeals for the Second Circuit, which 
apparently remains the only Circuit Court using the. procedure. 

16 See G. Paras, Supplemental Report on Settlement Conference 
Program, Third District Court of Appeal (1978). The author of this 
report is one of the conference judges. 

17 See D. Benjamin and E. Morris, "The Appellate Settlement 
Conference: A Procedure Whose Time Has Come," 62 A.B.A.J. 1433, 
1434-1435 (1976). 

18 J. Goldman, An Evaluation of the Civil Appeals Management Plan: 
An Experiment in Judicial Administration 36 (Federal Judicial Center, 
1977) • 

19 Court of Appeals statistics for the fiscal year endir~g September 
30, 1977, (that is, the year before the conferences were started) show 
that 199 civil cases were decide~by judgment or opinion, and 204 were 
dismissed by the court or by counsel. Presumably, the great majority of 
the latter were withdrawn or settled. 

20 District of Columbia Court of Appeals, Internal Operating 
Procedures, V!(B). 

21 ABA Standards Relating to Appellate Courts 56-57 (1977). Similar 
guidelines were set forth by the Advisory Council for Appellate Justice, 
a group of 33 judges and scholars. The Council stated that arguments are 
"an important part of the appellate process ll because they contribute to 
judicial accountability, guard against too much reliance on staff aides, 
and help the judges understand the issues presented. The Advisory 
Council, nevertheless, said that arguments may be eliminated in a 
minority of cases, wh~re the appeal is frivolous, where the issues have 
recently been authoritatively decided, or where "the facts are simple, 
the determination of the appeal rests on the application of settled rules 
of law, and no useful purpose would be served by oral argument." 
Advisory Council on Appellate Justice, "Report and Recommendations on 
Improvements of Appellate Practices," in Appellate Justice: 1975..l. 
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NOTES FOR CHAPTER II (Continued) 

Vol. V. 127 (1975). 

22 There is a considerable ~ount of information about the frequency 
of oral argument in courts of last resort. Only some six or seven 
supreme courts hear' arguments in less than 70 percent of !:heir appfaals 
decided on the merits. See 'I. Marvell, A'Opellate Courts and La'WY~ 
Information Gathering' in the Ad'versary S'I"stem 75-76 (1978); s. McConkie, 
I1Decision-~.aking in State Sup-reme Courts, II 59 Judicature 337, 34.0-341 
(976) • 

23 It has been suggested that the use of panels by the U.S. Circuit 
Courts of Appeals supports their use by the highest court in the District 
of Columbia. We disagree. In the first place, the commentary to 
Standard 3.01 of the ABA Appellate Standards makes clear that the U.S. 
Cir.cuit Courts of'Appeals are con~idered intermediate courts and the text 
of that Standard states explicitly that intermediate courts should sit in 
panels and that high courts should set en banco It is true, of course, 
that the Circuit Cour.ts have substantially greater law making functions 
and are reviewed less frequently than state intermediate courts. 
Nevertheless, their decisions are subject to review by the Supreme Court 
upon certiorari. Moreover, to the exten,t that the Circui t Courts are the 
courts of effective last resort, we do not believe that disp~sition by 
panels is desirable; the facts of the matter are that the workload of 
those Circuit ,Courts makes the panel system essential and that it would 
be wholly im;,ractical to inject still another court below the Circuit 
Courts, with the resulting three-tiered, unwieldy appellate system. 

24 '!he major discussions about the use of panels in state courts of 
last resort are: E. Curran and E. Sunderland, "The Organization and 
Operation of Courts of Review," in Third Rel'ort of the Judicial Coun~il 
of Michigan, 52, 116-147 (1933); C. Ylolfram, "Notes from a Study of the 
Case load of the Minnesota Supreme Court: Some Comments and Statistics on 
'Pressures and Responses," 53 Minn. L. Rev. 939, 964-975 (1969); G. Lilly 
and A. Scalia, "Appellate Justice: A Crisis in Virginia?1i 57 Va. L. 
Rev. 3, 22-25, 34-42 (1971); R. Shapiro and M. Osthus, Congestion and 
Delay in State Ao~e11ate Courts, 48-54 (.~erican Judicature Society, 
1974); C. Huie, Sitting in Divisions - Help or Hinderance? (Arkansas 
Judicial Department, 1975); and ABA Standards Relating to A'O~ellate 
Courts 7-9 (1977). 

25 The Court could not "function effectively, in the absence of an 
intermediate court, if it were required to sit en b<'lnc in each case." 
The District of Columbia Court of A~peals and t~~A. Standards of 
Judicial Administration, A Study Report Appendix C, p. 5 (1977). 

26 ABA Standards Relating to A'Ooellate C9urts 8-9 (1977). 

27 Information about the use of extra judges is not easily 
obtained. One study found that 25 of 50 state supreme courts used extra 
judges. See Lilly and Scalia, su~ra note 24, at 22-26. However, this 
study is somewhat out-of-date, and the authors missed quite a few 
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NOTES FOR CHAPTER II (Continued) 

courts. The best estimate, based on the Lilly and Scalia study and on 
other sources, especially annual reports, is that 34 cou.rts of last 
resort use extra judges (there are 53 courts of last resort including the 
Court of Appeals and the criminal courts in Texas and Oklahoma). Table 6 
indicates which courts not above intermediate courts use extra judges. 
The remaining courts are supreme courts in Alabama, Arizona, Florida, 
Iowa, Kentucky, Louisiana, Maryland, New Jersey, New Mexico, Ohio, 
Tennessee, and Washington. In addition, the Oregon Supreme Court used 
extra judges until 1978. 

28 This discussion is based on the descriptions in Lilly and Scalia, 
supra note 24, at 22-26 and on discussions in several court annual 
reports. Typical information from the latter is that extra judges wrote 
11 of 488 majority opinions in the Arizona Supreme Court during 1977, 14 
of 181 opinions in the New Mexic~ Supreme Court, and 4 of 247 opinions in 
the Tennes~ee Supreme Court. The greatest use located is in the Oregon 
and Mississippi. Extra judg'es wrote almost a fifth of the Oregon Supreme 
Court opinions in 1977; but that court stopped using extra judges when 
its discretionary jurisdiction was expanded in 1978. Twenty-eight trial 
judges heard 101 (or 15 percent) of the cases decided by the Mississippi 
Supreme Court in 1978. 

29 Comment, "A.B.A. Midyear Meeting Wrap up; Do Unpublished Opinions 
Hamper Justice?" 64 A.B.A.J. 318 (1978). Justice Smith, of the Arkansas 
Supreme Court, gives a lengthy description of the reasons why time is 
saved in G. Smith, "The Selective Publication of Opinions: One Court's 
Experience," 32 Ark. L. Rev. 26, 29-30 (1978). 

30 See ABA Standards Relating to Appellate Courts 62-64 (1977). See 
also Advisory Council for Appellate Justice, Standards for Publication of 
Judicial Opinions (1973). Both sources also have good discussions of the 
reasons why opinion publication should be limited. 

31 Comment, supra note 28, at 318. 

32 P. Carrington, D. Meador, and M. Rosenberg, Justice on Appeal 
35-41 (1976). A number of other scholars have questioned the unpublished 
opinion practice, especially because of the danger of inconsistent 
decisions. See, for example, J. Gardner, "Ninth Circuit's Unpublished 
Opinions: Denial of Equal Justice?" 61 A.B.A.J. 1224 (1975). 

33 Most of the information in Table 1 is for 1977 or FY 1977 and is 
from Kra.mer, supr~ note 13, at passim. The number of unpub lished and 
published opinions were obtained from annual reports or court supplied 
statistics iu South Carolina, District of Columbia, Arkansas, Wisconsin, 
A1aska~ and Hawaii. For these states the dates for the figures in Table 
1 are the dates in Table 7, except that the Hawaii figures are for 
1976-77. The last two columns refer to either the number of opinions or 
the number of cases decided by opinion. Information from the Kramer book 
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F:fOTES FOR CRAPTER II (Continued) 

is presented in terms of the number of opinions, but in some states it 
may be the number ~f cases decided by opinion. Several high courts over 
intermediate courts issue unpublished opinions. Available information 
indicates that of these only the Kentucky court issues more unpublished 
than ?Jblished opinions (239 un'published opinions out of 430 opinions in 
1977 and 624 out of 7S0 in 1976). Kentucky established an intermediate 
court in 1976, and this relief will probably lead to fewer unpublished 
opinions by the supreme court. In additicn to the Kentucky court, two 
other supreme courts aided by intermediate courts issue substantial 
numbers of unpublished opinions: Iowa (82 unpublished out of 374 
opinions) and Louisiana (200 out of 603) • 

There appea~s to be a trend towards use of unpublished opinions in 
courts of last resort. A 1962 study based en questionnaires sent to 
these couts found that in "the vast majority of the 45 courts answering, 
all opinions were published." r,ne major excepticns were the Mississippi 
and Tennessee courts. Council of State Governments, Publication of 
Official Re~orts of State Courts of Last Resort iii, e:14 (1962). The 
Mississippi Supreme Court has continued i t:s publication practices to t...~e 
present day. Whether Tennessee has eone so is unknown; a second 
intermediate court was established in 1967, and t~ corresponding 
decrea,se ~,n mandatory jurisdiction has probably resul ted in fewer 
unpublish~ opinions. 

34 The Arkansas "unpublished" opinions are actually published in the 
advance sheets (but not. in the bound 7Olumes) 7 so they escape much of the 
criticism leveled at nonpublicatic::n. See Smith, su~ra note 29, at 34. 

35 This court decided about 80 percent of its cases wit.."l per curiam 
opinions, and study of ~~e Court's reported cases indicates t..~at about 
this percentage of opinions are published. 
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NOTES FOR CHAPTER III 

1 Most of the statistics in Table 2 were obtained from the 1978 
Annual Report of the Dist.rict of Columbia, 39-42, or were caJ.culated from 
statistics given there. The backlog and op~n~on length statistics were 
supplied by the Court of Appeals clerk's office. 

2 The filing statistics exclude applications for allowance of 
appeal, substantive motions, and bar disoiplinary proceedings. These 
will be discussed later. The figures in Table 2 for criminal appeals in 
1978 include 76 special proceedings. Special proceedings is a new 
category of cases, compiled for the first time in 1978, and includes 44 
extraordinary wr its (mandamus and prohibition) filed initially in the 
Court of Appeals and 33 habeas corpus, extradition, and mental health 
appeals from the Superior Court. In earlier years, the great majority of 
these cases were categorized as. criminal appeals: therefot'e, they are 
placed in that category in Table 2r although doing so overstates th~ 
number of criminal appeals by a small amount. 

3 Table 2 somewhat overstates the number of filings (and decisions) 
per judge because the active judgeS are supplemented by three retired 
judges and, occasionally, the temporary assignment of Superior Court 
judges. This additional judicial manpower, which is discussed later at 
some length, cannot be readily quantified in a way that can be used to 
calculate caseload-per-judge statistics. 

4 D.C. Code sees. 11-921 to 11-923. 

5 See "Report of Chief Judge Theodore R. Newman, Jr., on the State 
of the Judicial System of the District of Columbia," in District of 
Columbia Courts, 1977 Annual Report 6, 9 (1978), where the Chief Judge 
said, "Because of the length of time required on appeal anyway, the Court 
is less inclined to adopt a rigid policy of denial of such extensions." 
A similar statement is contained in the ABA Standards Relating to 
Appellate Courts 84 (1977): "Moreover, an appellate court should realize 
that if it has long delays in deciding cases after submission, it cannot 
effectively demand punctuality from counsel and court reporters in 
readying cases for decision." 

6 The purpcse of Table 3 is to give statistics for all first appesls 
filed in a state's appellate court or courts during 1971-77 (or the 
fiscal years ending in 1971, etc.). This information, obtained from 
court annual reports, is not available for most states, either because 
appellate caseload statistics are not given in the annual reports or 
because the statistics for supreme courts and intermediate courts are not 
presented in such a way as to rule out the double counting of a 
substantial number of second appeals. The statistics in Table 3 are 
derived from three types of states: a) states in which there is only one 
appellate court, b) states in which virtually all first appeals are filed 
in the intermediate court, such that intermediate court filings provide a 
close approximation of the actual number of appeals, and c) states in 
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NOTES FOR CSAPTER III (continued) 

which statistics for filings in ~~o appellate courts permit one to add 
the caseload in each court without double counting cases that ar.e 
appealed l:rom the intermediate court to t..~e court of last resort. Most 
figures in Table 3 include original jur'isdicticn cases and requests to 
appeal, as well as appeals of right from trial courts or administrative 
agencies. The excsptions are noted in the table. Changes in court 
j urisdictiOl'l may affect some statistics, but this proble.tIl is r,are outside 
the 0 isaic't~.. The 48 percent increase in Kentucky in 1977 accOUl'E'anied 
the creation of an intermediate court' in August~ 1976. The executive 
office.t of t'hat Court informed us that there '~s no jurisdictional change 
that \liQuld account for more appeals, but that the added convenience of 
the inte.~ediate court, which sits in several locations around the state 
and decides appeals promptly, may account for much of the caseload 
increase. 

7 This f:tgure is t.."le average of the six annual percentage c.'langes in 
cases filed. It is similar to, but not always the same as, t:he rate of 
increase 'Hhic.l:I, if compounded, 'liould lead to the overall six year 
increase. The average annual increaSe differs considerably from - it is 
typically much lcwer t:.'an - the total percsn,tage increase divided by six, 
the number of years .. 

a The median is the middle figure; as many of the 24 states have a 
rate of increase at or above the median as have a rate at the median or 
lower. The average 1 which is obtained by adding the percentages in each 
jur'isdictiO'l and dividing ty the number of states, is about 10 percent. 
The median fi~ure is used here because it is affected 1e~s by the wild 
swings ofte."l occurring in one or bi'O states during a par'ticular year. Of 
course, no claim can be made t.1jat the median for all states is also 11 
percent. The sample of 24 states is based on the availability of data, 
rather than their representativeness of aJ.~ SO. It should be noted that 
50 percent of the states in Table 3 d::l not:; have intermediate courts, as 
opposed to 44 percent nationwide. These percentages are qui tl= similar. 
(Also, the rate of increase in states without intermediate courts in 
Table 2 is about the same, for states with intermediate courts.) 

9 ~he median percentage increases in the 24 states for the 6 years 
are: 11 p~lt:cent, 1971-72: 6 percent, 1972-73; 6 percent, 1973-74; 17 
percent, 1974-75; 13 percent, 1975-76; and 12 percent, 1976-77. Figures 
are missing for a few states for the fi.rst and last of theS6! pericds. 

10 The table below gives the average yearly percent population growth 
from 1970 and 1977 and th~ appellate caseload growth rate from Table 3. 
Population growth figures were obtained from Statistics Abstract of the 
United States, 1978 14. 
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NOTES FOR CHAPTER III (continued) 

~l.aska 4.1 20 
Idaho 2.5 14 
Utah 2.5 7 
Hawaii 2.1 13 
New Hampshire 1.9 10 
Texas 1.9 12 
Oregon 1.8 20 
Virginia 1.4 7 
California 1.3 6 
Montana 1.3 lG 
Oklahoma 1.3 7 
Kentucky 1.0 11 
Louisiana La 11 
Mississippi 1.0 7 
Washington 1.0 13 
Delaware 0.8 14 
Nebraska 0.7 5 
Wisconsin 0.7 8 
Minnesota O.G 9 
Kansas 0.5 5 
Michigan 0.4 14 
New Jersey 0.3 11 
Ohio 0.1 14 
Rhode Island -0.2 6 

Caseload growth seems greater, on the average, in states with rapid 
populaticn growth, but the relationship is weak. The same result is 
obtained when one uses population growth figures from earlier years. 

11 Long-term trends in appeals have been the subject of a study by 
the National Center for State Courts to be issued in 1979. The general 
trend during the past century has been rising appellate case1oads, but 
the rise has not been oonstant. Case loads rose rapidly and fairly 
consistently in the late 19th and early 20th centuries. After a hiatus 
during World War I, the increase oontinued and reached a peak during the 
late 1920's and early 1930's. From then until the late 1940's appellate 
court caseloads dropped dramatically to roughly half those of the earlier 
peak, resulting apparently fran the depressicn and World War II. Then 
appellate case loads resumed their climb, a climb that has now lasted some 
30 years. Table 3 represents only the most recent stages of the climb. 
Caseloads now far surpass the high levels attained half a century ago. 
In sum, therefore, study of the long-term trends suggests that appellate 
caseloads nation-wide will continue to increase, absent a catastrophic 
event, such as a major war or depression, or absent new, strict 
disincentives to appeal. 
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NOTES FOR CHAPTER III (continued) 

12 These statistics are obtained from pages 50 and 60 of the 1977 
Annual Report, District of Columbia Courts for the years 1973 to 1977 and 
from the Superior court for t..'e year 1978. Major criminal triable cases 
are felonies, misdemeanors, and serious District of Columbia traffic 
cases. Civil actions are cases in the Superior Court civil division, 
excluding small claims and landlord and tenant cases. The statist:ics in 
Table 4 also do not include cases in the Superior Ct~urt Family, Social 
Services, Tax, Probate, and Auditor-Master Divisions. 

13 The ?=rcentages given in Table 5 are cnly approxima'i:icns of the 
appeal rate. A very f e!1I cr iminal. appeals are not maj or cr imiI'!al triable 
cases, and appeals from cases decided by the Superior Court late in the 
year would not be filed until the next year. As discussed in r.~ote 2, the 
cr'imina.l appeal category includes a few cases that are net appeals from 
trial judgements below, for exam:ple habeas cases. Chang~s in the Court I s 
statistical reporting methods in 1978 deleted these cases from the 
cr:iJninal cate<;ory •. The 666 criminal cases for 1978 in Table 5 are all 
appeals; tr~s, the 43 percent figure for that year understates the appeal 
rate in comparison with p~evious years. 

14 united States Depaztm~~t of Commerce, Statistical Abstract of the 
Uni ted Scates, 1978 14 (1978). 

lS 1£. at 16~ and Metropolitan Washington Council of Governments, 
~Ccoperative Forecasting - Round IIft (1979). ~ach source gives three 
forecasts; the Council of Government forecasts, whi~~ are generally 
higher than the Department of Commerce forecasts, give an intermediate 
figure of a 6 percent increase by 1990 and a' leveling off thereafter. 
The Council's lowest forecast is for a 4 percent, increase by 1990. 

16 Department of Commerce, su~ra note 14, at 14, 22. 

17 Council of Governments, su~ra note 15. 

18 See Metropolitan Washington Council of Governments, ~Employmene in 
ehe District of Columbia~ (1978), and ~Employment in the Washington SMSA~ 
(1978). The Council has recently forecasted a modest increase in 
District employment through tba cel1tury and a very substantial increase 
for' the surrounding parts of the metropolitan area. Council of 
Governments f su-ora note 15 •. 

19 Department of Commerce, su-ora note 14, at 448. 

20 See United States Department of Commerce, Bureau of Economic 
Analysis, Local Area Personal Income 1971-1976 1, 153 (1978). 

21 See Department of Commerce, supra note 20, at 398. 

22 ~Projections of u.S. Metropolitan Markets to 1982,~ 121 Sales and 
Marketing Management Sll 53, S9 (October, 1978). 
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NOTES FOR CHAPTER III (continued) 

23 United States Department of Justice, FBI Uniform Crime Reports, 
Crime in the United States, 1977 35, 81 (1978), and the 1974 edition at 
pages 55 and 97. 

24 Department of Commerce, supra note 14, at 179. 

25 District of Columbia Law Revision Commission, Recommended New 
Basic Criminal Code for the District of Columbia, S.6, 95th Cong., 2nd 
Sess. (1978). 

26 Id. sec. 22-2052. 

27 The House has passed a bill which wO~lld abolish diversiey 
jurisdiction. A Senate bill is now before the judiciary Committee; 
according to the Committee's counsel, it will probably pass the Senate, 
although perhaps amended to prohibit only instate plaintiffs from evoking 
diversity jurisdiction and, thus, abolishing about half of the present 
diversity jurisdiction caseload. Some indication of the additional 
appellate caseload in the District resulting from abolishing diversity 
jurisdiction is that in fiscal year 1978 the United States Court of 
Appeals for the District of Columbia received 44 diversity jurisdiction 
cases, 25 of which were contract actions. Annual Report of the Director 
of the Administrative Office of the United States Courts 305 (1978). 

:8 Only the most important problems with court statistics are 
discussed in the text. There are many others. Some examples are: The 
terminology given in the court annual reports is sometimes difficult to 
interpret; hence the cOmpilation of statistics quite often requires 
educated guesses about how to categorize cases. ~fuen there are several 
defendants in a criminal appeal, some courts consider it one casey while 
some often or always consider it a different case for each defendant. 
The same problem also arises when cross-appeals are filed. The number of 
cases filed in a particular year can be uncharacteristically high or low 
for the court (Table 3 shows the uneven trends in many courts). Some 
filings, such as petitions for bail pending appeal, are counted as cases 
in some courts and as motions in others. Some courts including the Court 
of Appeals, count a case granted after a request for appeal as a ITeparate 
case from the. original request; so there is double counting of the few 
cases that are granted (this amounts to about five cases a year in the 
Court of Appeals). Finally, the difficulty of ordinary appeals may 
differ from court to court; especially, it is often asserted that civil 
appeals are, on the average, more difficult than criminal appeals; and a 
few supreme courts, such as in Alaska and Maine, decide an appr~ciable 
number of sentence appeals, which are counted here as regular appeals 
even though they are typically much less time-consuming than other 
appeals. 

29 Notice that the Court of Appeals places requ~sts for appeal 
(called "applications for allowance of appeal" by the Court) in the 
category "motions." Other courts typically include them in statistics 
for total case filings. 
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NOTES FOR aL~TER III (continued) 

30 The most common type of case in which sup~eme cou~ts not above 
intermediate courts have disc~etionary jurisdiction is interlocutory 
appeals. Recent staeistics for the number of peeieions from 
interlocutory orders (as well as appeals from final trial court 
decisions) are given for most courts in W. Kramer, Comoarative Outline of 
Basic Aooellate Court Structu~e and Procedures in the United States, 
possim (1978). The numbers vary widely from courts to court. In the 16 
st'ate sut)~eme courts not above intermediate COllrts for which informaeion 
is avail~ble, the percentage of interlocutory orders varies from zero to 
over 50 percent of the sum of appeals from final orders and from 
interlocutory orders. The median figure is about 12 percent. 

31 On the other hand, statistics from the Court of Appeals cannot be 
compared to statistics from courts that are sieuated above intermediate 
courts, because ies subject matter jurisdiction differs considerably from 
that of these courts. Statistics for courts of last resort above 
intermediate courts can be found in Appendix B. See also note 34. 

32 The courts that use panels are discussed in Appendix A. The 
Virginia Supreme Court sits in three-judge panels (and uses retired 
judges) when hearing requests for appeal, but not for decisions on the 
merits. The source of information about the use of extra judges is given 
in note 27 of Chapter II. 

33 Criminal cases, especially post conviction writs (which comp~ise 
the bulk of the original. jurisdic don cases), are t.ypically considered 
less time consuming than other appellate cases. In addition, the Chief 
Judge of the Texas Court of Criminal Appeal$ has contended that lieigants 
and attorneys appearing befo~e a criminal appellate court are less able 
than civil litigants and lawyers to champion the needs of eheir court. 
See National Center for Stats Courts, Report on the Aouellate P~ocess in 
Alabama 90 (1973). 

34 Although caseloa.ds of supreme courts above ineermediate cou~ts are 
generally not comparable to those of courts, like the Court of Appeals, 
not above intermediate courts, a few do appear to have workloads similar 
to, or even greater than, the Court of Appeals wo~Kload. Appendix B 
contains a table with available statistics from su~reme courts situated 
above intermediate courts. Tne great majority of chese courts decide 
from 10 to 50 cases by opinion per judge. !he Georgia Supreme Cou~t, 
however, decided 764 cases by opinion in 1977, or 109 per judge; and the 
Louisiana Sup~eme Court decided 620 case3 by opinion, or 89 per judge. 
Both figures are higher than the 81 per judge figure in the Court of 
Appeals. No other court exceeds that figure, but t:he Kentucky, New YorK, 
and Pennsylvania courts decided 65, 59, and 68 cases by opinion per 
judge. To this work one must add the often substantial effort required 
to rule in requests for appeal; hence their case loads are probably as 
great as that of the Court of Appeal. 
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NOTES FOR CHAPTER III (continued) 

In general, however, one cannot cite these five courts as indications 
that some courts of last resort are able to manage caseloads as large as 
that facing the Court of Appeals. The Geo~gia Supreme Court received 
substantial relief in August, 1977, by giving the intermediate court 
jurisdiction over many felony cases (see Appendix B). The Louisiana and 
Pennsylvania Supreme Courts are now actively seeking relief (see note 21 
of Chapter VIII). The Kentucky intermediate court is new; so the number 
of cases decided by opinion in the Supreme Court will probably decrease 
substantially in subsequent years (see Appendix B). 

~ 

35 The Alaska Su,reme Court has announced that it is studying 
alternative means of dealing with its caseload, and "may recounnend to the 
Legislature that an intermediate court of appeals be considered." Alaska 
Court System, 1977 Annual Report 8. The Hawaii Supreme Court has 
recommended that an intermediate court could be created. The Judiciary, 
State of Hawaii, Annual Report, July 1, 1976 to June 30, 1977 10. A 
recent study of the Idaho appellate system recounnended an intermediate 
court. Supreme Court Appellate Subcommittee, An Investigation Into the 
Problems Created by the Growing Appellate Case10ad in Idaho (1977). The 
Office of the Court Administrator in Minnesota has recently informed us 
that a bill has been introduced in. the state legis lature to create an 
intermediate court; the Supreme Court supports the bill. The South 
Carolina Supreme Court clerk's office informed us that legislation 
creating an intermediate court was passed in July 1979 and now awaits the 
governor's signature. The Texas chief justice recently recounnended that 
the state's intermediate courts be expanded and given criminal 
jurisdiction to relieve the Court of Criminal Appeals. J. Greenhill, 
"State of the Judiciary," in Fifthieth Annual Report of the Texas 
Judicial Council 9, 10 (1979). A study of the Utah Supreme Court has 
recently suggested an intermediate court. Western Regional Office, Utah 
suyreme Court Project Report 23-52 (National Center for State Courts, 
19 7). An earlier study of the Virginia court system recommended an 
intermediate court, but the recounnendation was not followed. See Report 
of the Court System Stud Commission to the Governor and the General 
Assembly of Virginia 11 (1971). Also, during the past three years there 
have been several unsuccessful attempts to enlarge the Nebraska Supreme 
Court from seven to nine judges. See The Courts of Nebraska, A Report on 
Their Structure and Operation, 1977 3. And the Montana Senate recently 
passed and sent to the House a bill that would enlarge the state supreme 
court from 5 to 7 judges. See F~m the State Capital~, March 26, 1979.) 

36 These statistics are taken from court reports. The time periods 
covered are the same as those in Table 6. The statistics for the Court 
of Appeals include only appeals and petitions for review, while those for 
other courts typically include requests to appeal and original 
jurisdiction cases. Thus, the backlog per judge in the Court of Appeals 
1S comparatively even larger than Table 8 indicates. 

37 The figures in Table 9 are the case processing times for cases 
decided on the merits, and do not include cases dismissed before reaching 
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NOTES FOR CR.-\!,'I'ER III (continued) 

the merits. Again, the major sources of statistics in this table are 
court annual reports. Footnotes to the tab le indicate where informa,tion 
• ... as obtained elsewhere. Delays in other types of courts - intermediate 
courts and supreme courts above intermediate courts - are not quite as 
high as in the courts listed in Table 9; a rough overall average is about 
a year in the courts for which information is available. 

38 ABA Standards Relating to Ao~ellate Courts 86 (1977). 

39 This table includes all states creating intermediate courts since 
1959. The initial acts leading to the new courts were: Oklahoma­
Legislative Referendum. No. 164 (1,967) placing a constitutional amendment 
before the voters; Ka.nsas - 1975 legislation, K.S.A. 20-3002; New Mexico 
- Joint Resolution No.5 (1965), placing a constitutional amendment 
before the voters; TN'ashington - Joint Reso'lution No.6 (1967), placing a 
constitutional amendment before the voters; Michigan - Constitution of 
1963 (adopted pursuant to a constitutional convention); Arizona - Laws 
1964, Ch. 102; Iowa - Act 1976 (66 G.A~) ch. 1241; Colorado - Laws 1969, 
p. 265; M.a.ryL;.nd _. joint resolution, Laws 1966, Ch. 10, placing a 
constitutional amendment before the voters; Massachuset~s - Statutes 
1972. Ch. 740; Oregon - Laws 1969, Ch. 198; North Carolina - . 
constitutional amendment proposed by the General Assembly in 1965; 
Kentucky - cou~~titutional amendment proposed by the General Assembly in 
1974; Wisconsin _. constitutional amendment proposed by t.:h~ legislature in 
1976~ Arkansas - Senate Joint Resolution No.5 (1977), placing a 
constitutional amendment before the voters. 

Legislative action leading to a constitutional ~endment permitting 
an intermediate court was considered the action initiating t:he new court 
only if legislation creating the. court was passed soon after the 
constitutional amendment was ratified. In Kansas and Arizona 
constitutional amendments were passed three and four years prio~ to the 
enabling legislation and the date of the latter is used for Table 10. 

The statistics in the table are from court annual reports and from D. 
Clark, "American Supreme Court Caseloads; A Preliminary Inquiry.1t 26 Am. 
J. Comm. L. 217 (Supp. 1978). The Michigan statistics for the 7ear prior 
to the constitutional amendment are not available. The 1961 figure is 
from Council of State Governments, Workloa.ds of State Courts of Last 
Resort 1960-62 (1963). Filing statistics include requests to appeal and 
original jurisdiction cases. 

40 It is very unlikely that any of these 15 courts decided more than 
a few cases without opinions in the years indicated. As will be 
discussed in Chapter 71 high courts today generally decide almost all 
cases with opinions. A 1962 questionnaire survey of state supreme courts 
received replies fr~ 12 of the lS courts in Table 10 (all but the 
Oklahoma, Maryland, and Kentucky courts), and all said that they wrote 
opinions in all cases. Council of State Governments, Publication of 
Official Reoorts of State COIJ.rts of Last Resort, Table I (962). 
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NOTES FOR CHAPTER IV 

1 The number of judgeships is obtaineq from Council of State 
Governments, State Court Systems 2 (1978), except that recent changes in 
the Delaware Supreme Court (to five judges) and the Texas Court of 
Criminal Appeals (to nine judges) have been included. 

2 A history of the number of state supreme court judges in 34 states 
can be found in E. Curran and E. Sunderland, "The Organization and 
Operation of Courts of Review," in Third Report of the Judicial Council 
of Michigan 52, 61-62 (1933). Information is not available about the 
other 14 states. It is unlikely that the number of judges increased 
between 1933 and the early 1950's because caseloads decreased greatly 
during that peried. Nation-wide surveys of the number of judges were 
made in Council of State Governments, The Courts of Last Resort of the 
Forty-Eight States 4 (1950) and in successive editions of State Court 
Systems. These indicate that no state court of last resort has had more 
than nine judges since 1950. ~he Virginia Court of last resort had 11 
judges from 1779 to 1788 when the Court was mainly a trial court. The 
New Jersey court of last resort had 15 or 16 judges from 1844 until 
1948. See, Harrison, "New Jersey's New Court System," 2 Rutgers L. Rev. 
60, 65 (1948). Several appellate courts have employed commissioners, who 
as explained below were quaisi-judges, and the number of judges plus 
commissioners has exceeded nine in a few rare high courts. 

3 This information was obtained qy comparing the Council of State 
Governments publications cited in the previous footnotes. Four of the 
eleven states, Alabama, Minnesota, Mississippi, and Texas, increased the 
size of courts of last resort to nine judgeships during this peried. 

4 ABA Standards Relating to Court Organization 32, 34 (1974). 
i 

5 See, for example, W. Stuart, "Iowa Supreme Court Congestion: Can 
We Avert A Crisis?" 55 Iowa L. Rev. 594, 597 (1970): G. Lilly and A. 
Scalia, "Appellate Justice: A Crisis in Virginia?", 57 Va. L. Rev. 3, 
21, 27-28 (1971). 

6 An often quoted comment about the diminishing returns from 
addi tional judges is this statement by Judge Dethmers of the Michig,an 
Supreme Court in J. Dethmers, "Delay in State Appellate Courts of Last 
Resort," 328 Annals 153, 158 (1960): 

The time-saving advantage of increasing court membership is that 
it reduces the number of opinions each judge must write. It does 
not lessen the work of each judge necessary for the study of 
records and briefs, legal research, and examination of 
opinions in cases which the other members write. This he must do, 
of course, in order to decide whether he agrees and will sign such 
opinions or write dissents. Enlarging a court &:les not decrease 
the amount of time required for listening to oral arguments of 
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NOTES FOR CHAPTER rv (Continued) 

counsel and for conf~enca, consultation, and discussion by the 
judges. In fact, increase of numbers increases the man-hours thus 
Sonsumed and, perhaps, the number of court i:ours as well, because 
of resllltant increase in number of questions addressed to counsel 
fran the bench and more arguments and discussion by the larger 
number of judges in coni erence. Enlargement. of court membership 
is., therefore, not necessarily 100 percent. gain. 

7' In sane st.ates int.ermediate courts act. essentially as one court, 
wi.th rotat.i ng panels. In other states the int.ermediate courts si t in 
divisions, each with a separate ter:dtor.ial. jurisdiction; the divisions 
are, in effect, separate courts. 'rhe £.ormer group includes six courts 
with more than nine judges; Colorado, 10 judges; Maryland, 13 judges; 
Michigan, 18 j udges ~ New ~1ersey, 22 j udges ~ Oregon, 10 judges; and North 
Carolina, 12 judges. See Council of State Governemeni:S, State Court 
Systa~s 2 (1978). In addition,· of course, several U.S. Circuit Courts of 
Appeals cl~mtain mor.e than nine judges. 

S Perhaps, also, the problems involved with en banc hearings 
involving many judges 'l'lOuld tempt an enlarged Court of Appeals to hold 
ewn fewer en baJ."'lC hear.ings than the present. Court Cbes. 'rhis ioIOuld have 
a detriment.al effect on t'M court's law-making functions. It is 
important to not.e that. a major study of 1:..'1e Federal Circuit Courts of 
Appeals emphasized the problems of en banc review as a reason for 
limiting the enlargement of Circuit courts. Ccmmission on Revisions of 
the Federal Court Appellat.e System, Structure and Internal Procedures: 
Recommendations for cn.a!?l! 57-59 (1975). 'rhe Ccmmission, however, de<:ided 
that It to:! creation of' addi t:ional. appellate judgeships is the only met.hod 
of acoommodatinq mounting caseloads without int.roducing undesirable 
structural change or impairing tr.e appellate proc:ess.~ Id. at ix. It, 
therefore, recommended that if a court contains ten or more judges, en 
bane hearings be limited to nine judges, sele<:ted mainly on the basis of 
seniority. ~. 60-~1. 

9 'rhe problem of inconsistent Oecisions in state int.ermediat.e courts 
is 9reatly ameliorated by the possibility of supreme court reviertl of 
ccnfli cti ng decisi ens. 'rhis answer, of cours e, is not app1i cab1 e in the 
District of Columbia. 

10 D.C. Code Se<:. ll-707(a). 

11 'rhe legislation could be amended to permit long term assiqnment of 
trial judges, as is permitted in severa.1. other states. 'rhis would help 
meet the problem, discussed later in the text, of the trial judges' lack 
of appellate expe.t'ience. However, long-term assignnents ',tIould run int.o 
almost all the disadvantages of increasing t.he number of judges on the 
Court. 
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NOTES FOR CHAPTER IV (Continued) 

12 For example, a Missouri intermediate court recently made a 
concerted, and successful, effort to decrease its backlog. But one 
strategy that did not work was the use of temporarily assigned trial 
judges during 1977, a year in which the court's output dropped. A study 
of this court by the National Center for State Courts states: 

The hiatus in the 1977 dispositions resulted from a 
daring but unsuccessful experiment during the summer 
of having trial judges take scme cases and wr i te 
opinions en them. Due to the unfamiliarity of the 
trial judges with the process, the opinions were late 
in coming and most had to be redone. It is estimated 
that the experience set the court back approximately 
50 cases for the year. (Unr:ublished memorandum, 
National Center for State Courts, 1978.) 

The Washington Supreme Court, according to one of its justi.ces, has 
experienced similar problems with temporarily assigned trial judges. H. 
Rosellini, "Crisis in the Su'preme Court," 3 Gonzaga L. Rev. 8, 14-15 
(1968). Information elsewhere about this topic, however, is not 
availabl.e r probably because appellate judges are reluctant to criticize 
their lower court colleagues. 

13 See D. Sutelan and W. Spencer, "The Virginia Special Cour.t of 
Appeals: Constitutional Relief for an Overburdened Court," 8 W & Mary L. 
Rev. 244 (1967). 

14 E. Curran and E. Sunderland, "The Organization and Operation of 
Courts of Review," in Third Report of the Judicial Council of Michigan 
52, 65 (1933). In addition, Curran and Sunderland note that Texas in 
1879 established a two-year commission that made final rulings in appeals 
submitted to the Supreme Court, but the commission received cases only 
upoo agreement of the parties. 

15 The various uses of commissioners are discussed in Curran and 
Sunderland, supra note 14 at 65-95. Nineteen state supreme courts had 
used commissioners in one form or another by'. 1933, the time of that 
study. But at t,hat date t.hey were being used by only four courts. For a 
more recent description of the commissioner system see R. Leflar, 
Internal Operating Procedures of Appellate Courts 82-83 (1976). 

16 A recent survey of state supreme courts, Council of State 
Governments, State Court Systems 29 (1978), lists twelve courts employing 
commissioners. In all but two instances, however, they are not what are 
traditionally called "commissioners"~ most are regular staff attorneys or 
retired judges. The two exceptions are the Missouri Supreme Court and 
the Texas Court of Criminal Appeals. The Missouri court, at least during 
1977, assigned its four commissioners to the state's intermediate court. 



NOTES FOR CHAPTER IV (Continued) 

J~~icial Depar~ment or ~issouri, Annual Statistical Ranort 4. In 1977, 
the five-judge Texas Court of Criminal Appeals used four full-t~e and 
three part-time commissioners. All btJ,t t",olO (full-t~e commissioners), 
however, were retired judges or intermediate court judges. A November 
1977 constitutional amendment enlarged the court to 9 judges; and the 
clerks office has inform.ed ns that the court discontinued the use or 
commissioners. 

1.7 ABA Standards Relating to Aonellate Courts 9 (1977). 
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NOTES FOR CHAPTER V 

1 Law clerks' duties are described in Council of State Governments, 
State Court Systems 30-31 (1978) and T. Marvell, Appellate Courts and 
Lawyers = Information Gathering in the Adversary System 86-97 (1978). 
Available evidence indicates that most law clerks prepare draft opinions, 
and almost all others prepare memoranda. Duties of staff attorneys are 
described in D. Meador, Appellate Courts: Staff and Process in the Crisis 
of Volume (1974); T. Lesinski and N. S tockmeyer, "Prehearing Research and 
Screening in the Michigan Court of Appeals: One Court's Method for 
Increasing Judicial Productivity," 26 Vande L. Rev. 1211 (1973); National 
Center for State Courts, ~~e California Courts of Appeal 71-119, 168-194 
(1974); J. Cameron, "The Central Staff: A New Solution to an Old 
Problem," 23 U.C.L.A. L. Rev. 465 (1976); R. Leflar, Internal Operating 
Procedures of Appellate Courts 83-94 (1976); Federal Judicial Center, 
Central Le al Staffs in the United States Courts of A eals A Surve of 
nternal Operating Procedures 1918). 

2 There is little information available about. what the law clerks 
actually do, including whether they prepare draft opinions for their 
judges. 

3 This information is derived from Council of State Governments, 
State Court Systems 77-81 (1968) and Council of State Governments, State 
Court Systems 30-31 (1978). The 1968 edition lacks informacion for two 
states. The cause of the increase is both the initial use of law clerks 
in a few courts (all the courts now use law clerks) and the authorization 
of a second clerk per judge in several courts. Law clerks in state 
intermediate courts have proliferated at an even faster pace than c.lerks 
in supreme courts; based on rather incomplete information it seems that 
they have at least doubled in the past five years. See W. Kramer, 
Comparative Outline of Basic Appellate Court Structure and Procedures in 
the United States, passim (1978) and P. Barnett, Law Clerka in the United 
States Courts and State Appellate Courts (American Judicature Society, 
1973). The latter study found that the number of law clerks in all state 
appellate courts increased by about 75 percent since a similar study done 
in 1969, but this increase pr'obably includes staff attorneys in a few 
courts. 

4 The information for this table was taken primarily.from Kramer, 
supra note 3 9 passim. In addition, information in Council of State 
Governments, State Court Systems 29-31 (1978) was used to supplement the 
figures in the Kramer book and to resolve some ambiguities there. Even 
so, the data may not be totally accurate for all states; notice 
particularly that the figures for total attorneys in the Minnesota and 
Texas courts do not seem consistant with the figures given for law clerks 
and staff attorneys. The Court of Appeals figures similarly do not total 
correctly because, of course, there are two law clerks for the retired 
judges. 
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5 This information is derived from the ~HO sources given in the 
previous note, except that State Court Systems does not include 
information about intermediate courts. Consequently, information is 
missing for intermediate courts in Florida, Indiana, New Yor~, Ohio, and 
Pennsylvania. 

6 The Pennsylvania justices may be authorized four cler~s. See note 
8 belo~,;. 

7 The other four are supreme courts in Arizona, Michigan, New Yor~ 
and Pennsylvania. 

8 American Judicature Society, Pennsylvania's A~pellate Cou~~ 
'Re~ort of the ~~erican Judicature Societ7 to the Su~reme Court di 
Pennsylvania 23,30 (1978). The ~eport ~lso states, "It seems that each 
Justice' (on the Pennsylvania Supreme Court) is authorized to employ four 
personal law clerks, and that some do employ that number. It Id. at 9. 
But according to a recent survey, Council of State GovernmentS, State 
Cour~ Systems 30 (1978), that seven judge court is only authorized 20 
cler~ in all. In any event, outside Pennsylvania probably no state 
appellate judge (except· the California chief justice) is authorized more 
than 3 law cler~s. Apparently, also, no intermediate court outside of 
Pennsylvania has more than two cler~s per judge, but, as was said in note 
5, information is lac~ing for a. few courts •. 

9 United States Courts or Appeals tend to use more .staff aides than 
state inte~ediate courts. A recent study found that these eleven courts 
employ fram one to about 24 starr attorneys. However, starr attorneys 
outnumber active judges only in the Fifth and Ninth Circuits. Each 
circuit judge, in addition, has two or three law cler~s. See Federal 
Judicial Center, su~ra note 1, passim. 

10 P. Carrington, D. Meador, and M. Rosenberg, Justice on A~~eal 48 
(1976) • 

11 ABA Standards Relating to Aooellate Courts 96-98 (1977). 

12 Id. at 99. 

13 The Michigan Court of Appeals staff system is described in Meador, 
sUE~a note 1, at 198-208 and in Lesinski and Stockmeyer, supra note 1, 
passim. 

14 Lesinski and Stockmeyer, suora note 1, at 1215. 

15 Reasons given for use of staff attorneys as opposed to additional 
law clerks can be found in Meador, suora note 1, at 112-114; Lesinski and 
Stockmeyer, suora note 1, passim; and Cameron, su~ra note 1, at 467-68. 
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NOTES FOR CHAPTER V (Continued) 

16 The functions of the Minnesota Supreme Court staff are described 
in Meador, supra note I, at 225-229, and in Minnesota State Court Report 
7 (1977). The combination of screening cases for argument or submission 
on the briefs and preparing memorandum in more routine cases seems to be 
the most common staff function. 

17 D. Meador, Pro osals for the Use of Screenin Procedures and Le al 
Assistants in the District of Columbia Court of Appeals CrLminal Courts 
Technical Assistance Project, 1974). 

18 Discussions of staff productivity can be found in Meador, supra 
note 1, at 84-89, and National Center for State Courts, supra note 1, at 
168-173. 

19 Professor Meador has said !'Experience with central staffs in four 
courts in the Appellate Justice Project strongly suggest that adding 
additional professional assistants will not have substantial impact on an 
appellate court's productivity unless the use of the additional 
assistants is coupled with some abbreviation of the traditional appellate 
process." Meado'!', su.p!! note 17, at 9. See also Meador, supra note 1, 
at 97-107. 
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NOTES FOR CHAPTER V! 

1 See American Bar Association, Methods of Reaching and 
Pre~aring Ao~ellate Cour} Decisions (1942) and American Bar 
Association, Internal O~erating Procedures of Aooellate Courts 
(1961) • 

2. A 1974 questionnaire survey of appellate judges found 
that mQ~ than three quarters of the state supreme court judges 
responding believed they spent at least 20 percent of their 
t±me writing opinions, and over a third believed they spent 
more than 30 percent of their time. The figures for 
in~ermediate court judges are very similar. M. Osthus and R. 
Shapiro, Contestion and Delay in State Aooellate Courts, 25 
(American Judicature Society, 1974). Similarly, a more exact 
study of the time spent by judges on the U.S. Court of Appeals 
for the Third Circuit found that 48 percent of the judges time 
spent on cases (and about 29 percent of their total working 
t±me) was devoted 00 opinion preparation. Federal Judicial 
Center, Summary of the Third Circuit Time Study 4 (1974). No 
similar information is available about the ~ount of time spent 
by Court of Appeals judges on opinion preparation, but there is 
no reason to believe the Court differs greatl1 from other 
courts in this regard. 

3 The average lengths of op1n10ns are set forth in !h! 
District of Columbia Court of Aooeals and the A.B.A. Standar~ 
of Judic~al Administration, A Study Re~ort Appendix Ct 63-6~ 
(1977) •. The average full opinion increased from 7.8 pages 1n 
1975 to 11.4 pages in the first half of 1977. (See also Table 
2.) During this period, "the majority of memorandum opinions 
and judgments av'eraged two pages, with approximate ly ten 
percent being over 3 pages." Id. at 64. The clerk's office 
has indicated, however, that me;orandum opinions now probably 
average over e;...;o pages in length. 

4 These ~wo limits are not cammon in other courts that 
restrict o?inion publication. See, for example, the 
desc~iptions of the opinion publication rules in D. Dunn, 
"Unreported Decisions in the United States Courts of Appeals", 
63 ~ornell L. Rev. 128 (1977). 

5 Statistics for fiscal year 1977 show that 580 cases, 
or 78 percent of the Court's dispositions by opinion or 
judgment, were affirmances. The remaining 166 cases were 
reversed, remanded, reversed and remanded, or otherNise not 
affirmed. Presumedly, these 166 cases require published 
opinions under the present rules. If so, they constitute some 
60 percent af t..'1e 275 cases disposed of with opinion. The 
number published solely because the lower court was not 
affirmed (i.e., there was no other reason for publication) is 
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NOTES FOR CHAPTER VI (Continued) 

not known. Additionally, there is no information about the 
number, of nonunanimous decisions published solely because there 
was a dissent. In all, however, these two categories probably 
account for a sizable minori.ty of the published opinions. 

6 The Gourt of Appeals in 1978 decided 64 cases by 
judgment crder without opinion, or 8 percent of the 792 cases 
decided by opinion or judgment. It is unclear just what these 
64 cases "Ire; presumedly they include dispositions upon motions 
for summary ~ffi~ance or summary reversal and dismissals in 
criminal cases following counsel's petition to withdraw because 
there are no grounds for reversal (that is, Anders petitions). 
Although information is lackingJ many other courts probably 
also make decisions without opinions in these types of cases. 

7 These are probably the only two American courts that 
have substantial experience with oral opinions. English 
appella.te courts, however, have long decided cases from the 
bench. Also, the California Court of Appeal, First Appellate 
District, is presently experimenting with a summary calendar in 
which opinions are given from the bench, but are tape recorded 
for the parties' use. The Second Circuit in 1974 disposed of 
almost half its appeals by oral decision at the conclusion of 
oral arguments or by a summary order rendered shortly after the 
arguments. Committee on Federal Courts, The Association of the 
Bar of the City of New York, Appeals to the Second Circuit 45 
(1975). Information about later periods is not available. The 
Court's median time from notice of appeal to decision in 1977 
was 4.5 months in criminal cases and 6.4 months in civil cases; 
both times are much lower than elsewhere in the federal 
system. Annual Report of the ~irector of the Administrative 
Office of the United States Court! 309 (1977). The court, 
however, has adopted many procedures, other than oral 
decisions, designed to reduce delay. In 1977 the Oregon Court 
of Appeals disposed of 620 cases by "bench decisions", or 41 
percent of the 1,514 cases decided on the merits. 
Twenty-Fourth Annual Report Relating to Judicial Administration 
in the Courts of Oregon, 1977 19. This court received 320 
filings per judge in 1977 (twice that of the D.C. Court of 
Appeals) and its average time from notice of appeal to decision 
was 177 days (well less than half that in the Court of 
Appeals). Id at 20. Whether the bench decisions are a major 
reason for this great efficiency is not known. 

8 Thirty-five percent of the Fifth Circuit's decisions 
in 1974, and 39 percent in the first nine months of 1975, were 
"affirmances without opinion." Commission on Revision of the 
Federal Court Appellate System, Hearings and Second Phase, 
Volume II 892 (1975). The Fifth Circl.lit, in general, has 
probably gone as far as any appellate court in abandoning 
traditional appellate procedures. Most if its cases are placed 
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ott a summary calendar, after screening by the court's central 
staff, and are decided without oral argument and without a 
conference of the panel members. Anyone judge, however, can 
order oral arguments, and arguments are allowed if che panel is 
not unanimous. See G. Rahdert· and L~ Roth, "Inside the Fifth 
Circuit.: Looking at Some if Its Internal Procedures," 2:3 
Loyola L. Rev. 661, 667-675 (1977). 

A good summary of the arguments against decisions without 
opinions in the Fifth ci7.'cuit, and in several other circuit 
courts, can be found in W. Reynolds and W. Richman, "The 
Non-Precedential Precedent - Limited Publication and 
No-Citation Rules in the United States Courts of Appeals," 78 
Colum. L. Rev. 1167, 1173'-1176 .~ 1978) • 

9 This statement is based on a search of the state court 
annual reports. A partial exception is that appellate courts 
may net issue opinions in summary affirmances or in decisions 
upon Anders petitions.. See note 6. It is possib 1e that a few 
state intermediate courts decide a significant number of cases 
without opinion, but informa.tion is incomplete on this point. 
The New Jersey intermediate court is authorized to decide cases 
by simple order. New Jersey Court Rules Governing Appellate 
Practice, Rule 2:11-3. This rule went into effect in May 1975, 
bu t the la te s t a.nnua 1 report ind ica te s tha t all case s are 
decided by opinion. Administrative Director of the Courts, 
Annual Re~ortt 1976-77 B-6. 

10 Supreme Court of Mississippi, Thirteenth Annual 
Statistical Re~ort, 1978 4,6,12. It is-not totally clear that 
these cases are actually decided without opinion. The Report 
states that the form of decision was published or unpublished 
opinion. in 381 cases and "per curiam" in 275 cases; the 
implication is that the latter received no opinions. 

11 See T. Marvell, AD~ellate Courts and Lawyers: 
Information Gathering and the Adversary System 87-90 (1978). 
Some have SEverely criticized the use of law clerks or staff 
attorneys to draft opinions, especially opinions with 
precedentia1 value. See R. Leflar, Internal Operating 
Procedures of Appellate Courts 93-94 (1976); G. Edwards, 
"Exorcising the Devil of Appellate Court Delay," 58 A.B.A.J. 
149, 153 (1972). 

12 For discussions of these objections see: ABA 
Standards Rela.ting to AD~e11ate Courts 60 (1977); P-.-­
Carrington, D. MeadQr, and M. Rosenberg, Justice on ADoeal 
9-10, 31-32 (1976); Commission on Revision of the Federal Court 
Appellate System, Structure and Internal Procedures: 
Recommendations for Chan£e 49-51 (1975). All three, while 
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NOTES FOR CHAPTER VI (Continued) 

emphasizing the need for some statement of reasons for a 
decision, recommend that short memorandum opinions be used in 
some cases. 

13 A 1978 survey of appellate courts found that all 
appellate court panels contained at least three members 
(although information was not obtained for a very few courts). 
W. Kramer, Comparative Outline of Basic Appellate Court 
Structure and Procedures in the United States, passi~ (1978). 

14 New Jersey Court Rules Governing Appellate Practice, 
Rule 2:l3-2(b). This rule became effective in November? 1978. 

15 "The Court of Appeals wi"!l sit in panels' of 3 judges to 
dispose of cases on their merits, except in small claims municipal 
ordinance violation, traffic regulation violation, mental health, 
juvenile and misdemeanor cases. In these specified cases the case 
will be heerd by a single court of appeals judge, unless a request 
for a 3~judge panel is granted." Memorandum from Bruce Feustel to 
Justice Roland B. Day, "Analysis of Chapters 187 and 449," p. 3 
(Wisconsin Legislative Reference Bureau, July 13, 1978). See Wise. 
Stat. sec. 752.31; Wisconsin Supreme Court Rule 809.41 

16 ABA Standards Relating to Appellate Courts 9 (1977). 

17 See for example W. Whittaker, "Differentiated Case Management 
in United States Courts of Appeals," 63 F.R.D. 457, 459 (1974); B. 
Martin, "Kentucky's New Court of Appeals," 42 Ky. Bench & Bar 8, 12 
(April, 1977). 

18 See "CBA Judiciary Sections's Proposed Expedited Appeals 
Process,!! 6 Col. Lawyer 1132, 1135-1136 (1977); New Hampshire 
Proposed Rules of Appella.te Procedure, Rules 10 and 11. A similar 
procedure has been suggested for the Court of Appeals. Study 
Report, supra note 3 1 at 25-26. It should be noted that the prob1~m 
of excessive record length is somewhat mitigated in the Court of 
Appeals by the fact that a limited record is usually ordered in 
criminal cases (see Id. at 34) and by the fact that parties must 
designate the releva~ portions of the transcript if it is longer 
than 200 pages (Rules of the District of Columbia Court of Appeals, 
Rule 30). 

19 New Jersey Court Rules Governing Appellate Practice, Rule 
2:6-3(b). 

20 Study ReportL supra note 3, at 27. The report states that 
summary dispositions reduce the workload of the Court, but raise 
"the possibility of cursory treatment for a matter that really 
merits greater consideration." Id. at 28. The report then gives 
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specific guidelines that might serve to mitigate this danger. ABA 
Appellate Standard 3.13, it should be noted, suggests that court 
rules provide for summary decisions. 

21 A 1957 questionnaire survey of appellate courts (includiug 
Federal and intermediate courts) found that 16 of the 93 courts 
responding stated that not all the judges read ehe briefs in every 
case. Institute of Judicial Administration, Ao~ellate Courts. 
Internal Ooerating Procedures. 1959 Summary and Suop1ement 3 (1959). 

22 See Carrington, Meador, and Rosenberg, suora note 12, at 
9-10, 48; ABA Standards Relating to Aopellate Courts 99 (1977). 

23 Leflar, suora note 11, at 92-93. 
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NOTES FOR CHAPTER VII 

1 It has been suggested that the Court of Appeals workload mi~ht be 
reduced by requiring litigants to file petitions for rehearing in the 
Superior Court before they file appeals and by then restricting issues 
raised ml appeal to those raised in the rehearing petition. We have not 
sought to address the question of total litigation volume -- and of 
associated questions of costs and attorneys fees -- because of their 
fundamental complexity and their location outside of the Subcommittee's 
charter. We note, however, that the suggested requirements would be 
unlikely to reduce the Court's workload significantly, that mandatory 
rehearing petitions are not recommended by the ABA Standards because they 
add "an additional step in getting on with the appeal," ABA Appellate 
Standards 33, and that the suggested procedure would handicap litigants 
for their lawyers' inability to spot major issues soon after the trial 
a problem compounded by the fact that the lawyers would often file 
rehearing petitions without access to the trial transcript, because of 
substantial delays in preparing transcripts. 

2 The U.S. 'Department of Justice recently circulated a proposal that 
U.S. Court of Appeals tax attorney fees as costs in civil appeals when 
affirmed, unless a judge certifies that the appellant had a significant 
likelihood of success. Additionally, it was suggested that a Circuit 
Court give appellee damages or double costs if it determines that the 
appeal is frivolous or was brought for purposes of harassment or delay. 
Office for Improvements in the Administration of Justice, United States 
Department of Justice, Proposal for Improvements in the Federal Appellate 
Courts 1-5 (unpublished memorandum, June 21, 1978). Similar proposals 
were made a year earlier by the American Bar Association Task Force in 
Appellate Procedure. These proposals are reprinted in Note, 
"Disincentives to Frivolous Appeals: An Evaluation of the ABA Task Force 
Proposal," 64 Va. L. Rev. 605,625-628 (1978), 

3 See Note, supra note 2, at 613-614; P. Carrington, Crowded Dockets 
and the Courts of Appeals: The Threat to the Function of Review and the 
National Law," 82 Herv. L. Rev. 542, 569-570 (1969). District of 
Columbia Court of Appeals Rule 38 provides: "If this court shall 
determine that an appeal is frivolous it may award just damages and 
single or double costs to the appellee." Apparently, these damages or 
costs are rarely awarded. In fiscal year 1978 there were only 5 motions 
for award of counsel fees or costs; whether any were granted is not known. 

4 See Note, supra note 2, at 616-618, for a discussion of this 
problem. The Department of Justice and the ABA Task Force reports also 
suggested increasing interest rates. 

It is also possible the delay in the Court of Appeals prompts some 
appeals, either because of the interest rate differential or because of 
the longer time available to negotiate a settlement at more favorable 
terms than the trial court judgment. In addition, the delays allowed for 
briefing permit the appellant to negotiate at length without incurring 
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the expense of p~eparing his brief. These problems, however, cannot be 
addressed without first solving the overall problem of congestion. 

5 D.C. Code, sec. 28-3302. 

6 P. Carrington, D. Meador, and M. Rosenberg, Justice on Ap~ea1 
9:3-96 (1976). 

7 ABA Standards Relating to Ap~el1ate Courts 109-111 (1977); ABA 
Standards Relating to Trial Courts 129-138 (1976). 

8 There has been no recent nation-wide study of the ext.ent of 
discretionary jurisdiction upon first appeal. A 1950 survey found that 
nine state supreme courts not above intermediate courts (and not having 
general discretionary jurisdiction) had discretionary jurisdiction in 
appeals involving small sums; the pecuniary limits varied from $100 to 
$300. It is doubtful that this picture has changed substantially since 
1950; and probably very few states have dollar limits simil.lr to those 
sugges ted in the A.BA Standards. One exception is Iowa: 

"'Except where the ac tion involves an interest in 
real e:3 tate, no a-ppeal shall be taken in any case 
where the amount in controversy is less than $3,000 
unless the t=ial judge certifies that the cause is one 
in which appeal should be allowed. In small claims 
actions, where the ~ount in controversy is $1,000 or 
less, the Supreme Court may exercise discretionary 
review. All other final judgments may be appealed to 
the. Supreme Court." Iowa Judiciary, 1977 Annual 
Statistical Re~ort 3. See also, Iowa Code Sec. 631.16. 

9 The District of Columbia Court of Acoeals and the A.B.A. Standards 
of Judicial Administration, A Study Reoort Appendix C, p. 122 (1977). 

10 A study of the Kansas Sup~eme Court, then the only appellate court 
in the state, found that the number of cases with an ~ount in 
controversy of less than $10,000 was 43 in 1973, or about 10 percent of 
the total caseload. Kansas Judicial Study Advisory Committee, 
"Recommendations for Improving the Kansas Judicial S;stem," 13 Washburn 
L. J. 271, 329 (1974). 

11 Michigan General Cou~t Rules, Rule 806. 

12 See G. Lilly and A. Scalia, "Appellate J1Jstice: A Crisis in 
Virginia?" 57 Va. L. Rev. 3 (1971); T. Mon-is, The Virginia Su~~eme 
Court; An Institutional and Political Analysis (1975); G. Lilly, ~ 
Ac~ellat:e P~ocess and Staff Resea~ch Attorneys in the Supreme Court of 
Virginia, A Reoort of the Ao~ellate Justice Project of the National 
Center for State Courts, 1972-1973 (974); L. IrAnson, "How the Sup~eme 
Court of Appeals of Virginia Functions," 71 Re~. Va. St. B. Ass'n. 221 
(960) • 
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NOTES FOR CHAPTER VII (Continued) 

13 R. Leflar, Internal Operating Procedures of Appellate Courts 4 
(1976). 

14 ABA Standards Relating to Appellate Courts 14-15 (1977). The 
Standards also state that each judge should read the briefs. Id. at 54. 

15 Carrington, Meador, and Rosenburg, supra note 6, at 133. 

16 Lilly and Scalia, supra note 12, at 42-58; Report of the Court 
Study System tD the Governor and. the General Assembly of Virginia 11-16 
(1971) • 

17 The intermediate courts in New Jersey and New York are such 
courts, composed of trial judge"s permanently assigned to appellate duty. 

18 An exception is in Connecticut. Before 1978 the Appellate Session 
of the Superior Court received appeals from the state's limited 
jurisdiction court. The trial courts were unified in that year, and the 
Appellate Session has continued to operate as a reviewing body for cases 
that formerly would have been decided in the lower court, but are now 
decided by the Superior Court. However, the Appellate Session is not a 
permanent court; 1978 legislation authorized it to continue for one year, 
and 1979 legislation extended its life for two more years, until June 
1981. See Con. Gen. St. sec. 51-197c and 51-197d. 

There are, w~ believe, no other trial court appellate panels that act 
as intermediate courts reviewing decisions of the trial court. It should 
be noted, though, that'in the District of Columbia and in many, if not 
most, states the supreme court once consisted of trial court judges who 
sat part of the year as sup~eme court judges. This system was abolished 
in all jurisdictions as appellate caseloads become large enough to 
support full-time appellate courts. 

The ABA Standards Relating to Trial Courts No. 2.74, which applies to 
civil cases of intermediate amount, suggests review by a single trial 
judge. The reason for review, however, is to satisfy the need for jury 
trial or for a trial on the record, when demanded, after a more informal 
judge trial. The review is not a substitute for an appeal that would 
ordinarily go to an appellate court. 

19 R. Pound, "Principles and Outline of a Modern Unified Court 
Organization," 23 J. Am. Jud. Soe'y 225,228 (1940). See also, R. Pound, 
Appellate Procedure in Civil Cases, 389-392 (1941). 

20 See E. Jacobson and M. Schroeder, "Arizona's Experiment with. 
Appellate Reform," 63 A.B.A.J. 1226 (1977); E. Jacobson, "The Arizona 
Appellate Projec t: An Experiment in Simplified Appeals," 23 U.C .L.A.L. 
~. 480 (1976). The initial idea for the Arizona experiment arose from 
a suggestion by Judge Hufstedler of the Ninth Circuit Court of Appeals; 
the panel reviewing the case would consist of the trial judge who decided 
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the case plus ewo intermediate court judges, and further review would be 
at the discretion of the next higher appellate court. See S. Hufstedler, 
"New Block.s for Old Pyramids: Reshaping the Judicial System,1f 44 S. Cal. 
L. Rev. 901, 910-911 (1971). 

21 The Arizona experiment was limited to civil cases. The main 
disadvantage to this procedure in criminal cases is that defendants may 
routinely request further review after adverse panel rulings. Much 
depends, of course, on whether indigent defendants are provided counsel 
at this stage, a question not addressed here. 

22 See the dis'cussion in note 12 of Chapter IV. 

2:3 The procedure would "provide mi,l'lima1 adequate conformity t:o the 
imperatives of appellate justice in ~,1l routine cases." Carrington, 
Meado'J:', and Rosenberg, su'Ora note 6, at 165. 

24 An Iowa Supreme Court justice recommended again~:;t t:-ial court 
appellate panels largely on this ground, saying "There would probably be 
considerable objection to this procedure if the decision were final. If 
intermediat:e only, it could result in more work. for the trial judges 
without decreasing the load on the appellate court." W. Stuart, "Iowa 
Supreme Court Congestion: C.an We Avert a Crisis 7" 55 Iowa L. Rev. 594, 
602 (1970). 
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NOTES FOR CHAPTER VIII 

1 A great many writings have discussed the arguments for and against 
intermediate courts. Several have been published by the American 
Judicature Society: Intermediate Appellate Courts (1968); Congestion and 
Delay in the State Appellate Courts 20-26 (1968); M. Osthus and R. 
Shapiro, Congestion and Delay in State Appellate Courts 41-48 (1974); and 
M. Osthus, Intermediate Avpellate Courts 4-8 (1976). Other valuable 
discussions can be found ~n: R. Leflar, Internal Operating Procedures of 
Appellate Courts 65-66 (1976); G. Lilly and A. Scalia, "Appellate 
Justice: A Crisis in Virginia?", 57 Va. L. Rev. 3, 45-56 (1971); and E. 
Curran and E. Sunderland, "The Organization and. Operation of Courts of 
Review," in Third Report of the Judicial Council of Michigan 52, 152-204 
(1933) • 

2 Osthus and Shapiro, supra note 1, at 42. The results of this 
study must be considered only approximate estimates, because the response 
rate is rather low (about one-third to one-half, varying with the 
category of judges and the specific questions) and because data are 
presented in such a way that one cannot tell what answers were given by 
judges from different courts. Thus if, as one might expect, all judges 
from a few courts answered, the results would be highly biased. 

3 Id. at 43. 

4 A study of case load trends in selected courts showed a decrease in 
filings after intermediate courts were created in Maryland (904 filings 
in 1966 to 569 filings in 1967); Oregon (629 in 1968 to l~58 in 1969); and 
Washington (673 in 1969 to 376 in 1970) •. D. Clark, "American Supreme 
Court Caseloads: A Preliminary Inquiry," 26 Am. J. Compo L. 217, 218 
(Supp. 1978). Also, Arizona Supreme Court filings decreased from 672 in 
1964 to 311 in 1965 due to the creation of an intermediate court, and 
Kentucky Supreme Court filings decreased from 1,299 in 1975 to 819 and 
454 in the following two years, after an intermediate court was created 
in 1976. Arizona courts Summary Report, History, Structure and Operation 
11 (1976); the Administrative Office of the Courts, Commonwealth of 
Kentucky, Annual Report, 1977 100. 

5 Administrative Office of the Courts, Maryland, Annual Report 
1968-1969 26, Annual Report of the Director of the Administrative Office 
of the Courts, State of Nelv Mexico 19 (1969), Annual Statistical Report 
of the Colorado Judiciary, July 1, 1977, to June 30, 19~ 41; Judicial 
Administration in the Courts of Oregon 1977 11, 1978 Annual Statistical 
Report, Iowa Judiciary' 24 (1979). It is not clear what is meant by 
"ready for submission" in Iowa and "docketing" in Maryland. These five 
states are the only states for which delay statistics are available 
before and after the establishment of an intermediate court. It should 
be noted that the decision time for cases decided in the year a new court 
is created, and often for the following year also, remains very high 
because the supreme court is clearing its backlog of long-delayed 
appeals. The delay-reduction effect of intermediate courts typically do 
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NOTES FOR CHAPTER V!II (continued) 

not ~urn up in court statistics until two or ~hree years after an 
intermediate court is created. 

6 R. Traynor, "Some Open Questions on the TNork of State Appellate 
Courts," 24 U. Chi. L. Rev. 211, 214 (1957). 

7 A. England and M. McMahon, "Quantity Discounts in Appellate 
Justice, It 60 Judicature 442, 446-449 (1977). Justice England's time 
figures are estimates of the minimum time various tasks should require; 
they are not intended as the actual t~e expended. The average time for 
cases decided on the merits is estimated from other figures presented in 
the article. 

. 
9 An attempt has been made' to determine whether the North Carolina 

Supreme Court cO'Cl.centrated on law-making activities to a greater extent 
after the crea.tion of an intermediate court. The conclusion, based on 
many criteria, was that the court did so to a limited extent. a. Groot, 
"The Effects of an Intermediate Appellate Court on the Supreme Court Work 
Produc t: The North Care Una EXperienc e, 11 7 Wake Fores t L ~ Re·;. 548 
( 1971.) • 

10 The statistics in Table 13 are, except when otherwise indicated, 
taken from state court annual reports. The number of intermediate court 
cases decided by opinion includes those decided by oral opinion. A few 
courts may also decide cases without any opinion whatsoever, but 
information is lacking on this point. The intermediate court decisions 
in some cases were made in the year before the requests to appeal were 
filed or decided. Therefore, the percentages given in Table 13 are only 
approximations of the portion of intermediate court cases in which 
further review is sought or granted. Statistics are not given for ~hree 
states that have recently received intermediate courts because the 
patterns of review have not been established there. The Oregon Supreme 
Court, it should be added, has recently received greatly expanded 
discretionary juriSdiction, and the number of requests co appeal will 
surely increase greatly in f.ollowing years. 

10 The figures in this table are also from court annual reports, 
excepc where indicated ocherwise. 

11 This analysis is complicated by the fact that several staces 
(indicated by an "a" in Table 13) grant appeals of right from a sizable 
number of intermediate court decisions. New York and Ohio stand out in 
this regard, and the figure of t~ percent in Ohio is, thus, misleading. 
That Court had an additional 140 appeals of right from the incermediate 
court; thus ~he proportion reviewed is actually about five percent. 
Statiscics on this point are not available for other states. 

'. 

240 

I 
I 
I 
I 
I 
I 
I 
I 
I i:' 

~, 

I 
I 
I 
I 
I 
I 
I 

.' ., 

I ) 

I ~ 
~ 

I I .~ 

.~ , 
~_~_~~~J 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

NOTES FOR CHAPTER VIII (continued) 

12 Institute of Judicial Administration, A Study of the Louisiana 
Court System, 199 (1972). National Center for State Cour.ts, Report on 
}:he Appellate Process in Alabama 49 (1973). 

13 See, for example, Commission on Revision of the Federal Court 
Appellate System, Structure and Internal Procedures: Recommendations for 
Change 5-40, 76-1680975 r:~ 

14 The recent expansion of federal judgeships provide additional 
evidence that intermediate appellate courts nation-wide attract capable 
judges. Of the 138 people nominated as of June 1, 1979, by judicial 
nominating committees for U.S. Circuit Court judgeships, 13 were state 
intermediate court judges, as c.ompared with 18 state supreme court judges 
(Memorandum from the Judicial Selection Project, Washington, D.C., May 
1979). Also biographical information in the !merican Bench: Judges of 
the Nation (1979) indicates that about a quarter of the state supreme 
court judges, in states which have had intermediate courts for at least 
five years, were previously intermediate court judges. 

15 ~A Standards Relating to Appellate Courts 13 (1977). The same 
position was taken earlier in ABA Standards Relating to Court 
Organization 33 (1974). Professors Carrington, Meador, and Rosenberg 
disagree with the standards, stating that in medium-sized states some 
appeals should go directly to the supreme court in order to decrease the 
number of double appeals. P. Carrington, D. Meador, and M. Rosenberg, 
Justice on Appeal 151-152 (1976). A similar position is also taken by 
Leflar, supra note 1, at 70-71. 

16 ABA Standards Relating to Appellate Courts 16 (1977). 

17 li. , at 4, 15-16. 

18 The intermediate court could handle more cases per judge than the 
present Court of Appeals because the judges would not have to sit en 
bane, the non-sitting judges nee4 not carefully review opinions slated 
for publication, and the judges would have fewer administrative duties. 

19 Not all these states comply totally with the ABA standards. The 
Oregon and Texas Supreme Courts receive some direct appeals besides death 
penalty cases. The New Jersey and Ohio courts have mandatory 
jurisdiction over some appeals from intermediate court decisions, which 
does not conform with Standard 3.10. It should be noted that sever.al 
other supreme courts (in Iowa, Maryland, Massachusetts, and Oklahoma) 
have complete or nearly complete discretionary juriSdiction, but still 
take many appeals directly from the trial courts. 

20 One study, for example, concluded that in 11 of the 24 states with 
intermediate courts in the early 1970's the courts were "not intermediate 
but terminal" because second appeals were very infrequent. Lilly and 
Scalia, supra note 1, at 46. 
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NOTES FOR CHAPTER VIII (continued) 

21 Examples of such states can be found by looking at the statistics 
in Appendix B. They include Alabama, Florida, Georgia, Louisiana, New 
York, and Pennsylvania. The Florida and Louisiana Supreme Courts have 
recently established committees to study their caseload problems and to 
recommend legislative or constitutional changes in their jurisdictions. 
A study commissioned by the Pennsylvania Supreme Cou~t recently concluded 
that the Court should be relieved of all mandatory jurisdic tion. 
American Judicature Society, Pennsylvania's Aopellate Courts: A Report 
of the American Judicature Society to the Supreme Court of Pennsylvani~ 
1-3 (1978). Maryland is one of the very few states where the legislature 
has frequently and promptly changed supreme court jurisdiction in 
response to rising C.'lse loads. See W. Reynolds, "The Court of Appeals of 
Maryland: Roles, Worit and Performance - Part I," 37 Md. L. Rev. 1, 4-5 
(1977) • 

22 ABA Standards Relating to Appellate Courts 13-14 (1977). 

23 In ract', commentary to Standard 3.10 states that bypass authority 
"is properly exercised only infrequently." Id. at 18. 

24 As is indicated in Appendix B, these courts are the courts of last 
resort in Arizona, Colorado, Maryland, Missouri, and Washington. (All of 
these courts, except' the Maryland Court of Appeals, are required by 
constitution or statute to aceep t direc t review oi. trial court decisions 
in I:ertain categories 0 f cases.) In TNashington the intermedia te court 
transfers many cases to the supreme court prior to a hearing below, and 
the Supreme Court can accept a case transferred or can return it: to the 
intermediate court. The Supreme Court transfers some cases initially 
filed in the Court to the intermediate court. See National Center for 
State Courts, Washington Aopellate Courts Project 1 ~ssim (1975). 

In addition to the courts listed above, the New Jersey Sup~eme Court 
fo~ many years transferred cases pending in the state's intermediate 
court in order to relieve that court, and these cases constituted the 
bulk of the Sllpreme Court's case load. See A. Vanderbilt, "Improving the 
Administration of Justice - Two Decades of Development," 26 U. Cin. L.o 

~ 155, 270 (1957). However, the number of cases heard upon review of 
the intermediate court has increased steadly; they now dominate the 
cour.t's calendar, and only a few cases are trans ferred ,from the 
intermediate court prior to decision there. 

25 ABA Standards Relating to A~pelllte Courts 15-16 (1977). 

26 The major exception is Ohio, where the Supreme Court must review 
several categories of appeals from intermediate court decisions, 
including those involving constitutional questions. The Alabama, 
Illinois, and Pennsylvania Supreme Courts must also accept appeals 
containing certain issues from intermediate courts, but the categories 
are rather narrow. See Appendix B. 
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NOTES FOR CHAPTER VIII (continued) 

27 Georgia, Illinois, Massachusetts, Ohio, and New York appear to be 
the only states in which certification creates an appeal of right in the 
absence of a dissent in the intermediate court. See Appendix B. 

28 See ABA Appellate Standard 3.10(c). The reasons against appeal of 
right, given in the commentary at page 17, are that that the intermediate 
court may shift its decisional responsibilities to the supreme court and 
that the supreme court should have the final authority to determine which 
cases merit its attention. 

29 Missouri Supreme Court Rules, Rule 83.01. The other two states 
providing for appeal of right from split decisions are New York (when the 
intermediate court reverses or modifies the lower court decision by a 
split vote in a civil case) and Washington (when the intermediate court 
reverses any case by split vote). See Appendix B. 

30 "The existence of a dissent in the court blalow may indicate 
nothing about the importance of the issue involved." ABll, Standards 
Relating to Appellate Courts 17 (1977). See also Leflar, supra note 1, 
at 76. 

31 See Note, "The Eroding of Final Jurisdiction in Florida's District 
Courts of Appeal," 21 U. Fla. L. Rev. 375 (1969), and see Appendix B for 
the jurisdictional rules in Florida. ABA Appellate Standard 3.00 advises 
against precluding review by the supreme court, and the commentary 
states, "Attempts to foreclose such review categorically, by making an 
intermediate appellate court I s decisions unrevie~o]able in specified 
circumstances, tend to result in forced or hypertechnical reasoning in 
the application of the criteria that determine whether further review may 
be had." ABA Standards Relating to Appellate Courts 5 (1977). 

Besides Florida probably only two other states, New York and Texas, 
prevent Supreme Court review of some intermediate court decisions. The 
New York Court of Appeals cannot, with some exceptions, review a decision 
by the Appellate Division of the Supreme Court (the state's major 
intermediate court) when the latter's ruling is based on a review of 
facts, as opposed to an interpretation of the law. The Texas Supreme 
Court, which is the court of last resort for civil cases, cannot review 
intermediate court decisions in several categories. These include some 
reviews of county court decisions, some slander cases, and some divorce 
cases. See A. Karger "The New York Court of Appeals: Some Aspects of 
the Limitations On Its jurisdiction," 27 Record 370, 376-7 (1972); J. 
Sales and J. Cliff, "Jurisdiction in the 'texas Supreme Court and Courts 
of Civil Appeals," 26 Baylor L. Rev. 501, 509-17 (1974). 

32 The major recent writings on this subject, besides those in 
following two footnotes, are: ABA Standards Relating to Court 
Organization No. 1.13; ABA Standards Relating to Criminal Appeals No. 
1.2; Carrington, Meador, and Rosenberg, supra note 15, at 168-172; P. 
Carrington, "Crowded Dockets and the Courts of Appeals," 82 Harv. L. Rev. 
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NOTES FOR CHAPT!R V!II (continued) 

542, 604-612 (1969); C. Gui ttard, "Unifying the Appellate Courts," , 4 
Judges' Journal 18 (January 1975); and Lilly and Scalia, su~ra note 1, at 
37-39. 

33 National Center for State Courts, Report on the Appellate Process 
in Alabama 86-92 (1973), and Instituce of Judicial Administration, ~ 
Judici~l System of Tennessee 24-26 (1971). In addition, the Institute of 
Judicial Administration studied the Maryland courts when the intermediate 
cou~t, was a criminal court and recommended that the court be given civil 
jurisdicticm, also. Institute of Judicial Administration, Survey of the 
l.udicial System of Maryland 26 (1967). 

34 See Commission on Revision of the Federal Court Appe.llate System, 
su~ra note 13, at 28-30; If'Report of the Kansas Judicial Study Advisory 
Committee,11 13 ~ashburn L.J. 271, 343-344 (1974); Co lorado Legislative 
Council, Intermediate Court of Aopeals for Colorado 40-44 (1968); Court 
Structure and Jurisdiction Subcommittee, Report, October, 1912, to the 
Citizen Study Committee on Judicial OrganJ.zati'on, Wisconsin 80-81 
(1972). 

35 Probably the only writings of any importance arguing for a 
specialized criminal court are those by Judge Raynsworth of the U.S. 
Court of Appeals for the Fourth Circuit. See C. Haynsworth, "A New Court 
to Improve the Administration of Justice," 59 A.B •• <\.J. 841 (1973). An 
intermediate court with criminal juriSdiction only, however, is being 
seriously considered in South Carolina. From the State Ca~itols, May 14, 
1979. 

36 Delay statistics are available for criminal and civil intermediate 
courts in Alabama and Tennessee. In 1970-1972 the median time to 
decision in the Alabama Court of' Civil Appeals was 203 days, and the time 
in the Court of Criminal Appeals was 287 days. National Center for State 
Cou'!"ts, supra nota 33, at 46. The time in the Tennessee Civi 1 court was 
24 weeks in 1970 and that in the crimin&l court 38 weeks, Institute of 
Judicial A4ministration, supra noea 33, at 21, 23. But the gap between 
the two Tennessee courts narrowed; the times were 192 and 217 days in 
1975. Resource Planning Corporation, Tennessee Court Study: Profile of 
the Tennessee Courts 2-15, 3-11 (1977). The caseloads in the nation's 
other two courts of criminal appeals, the Texas and Oklahoma courts, 
appear to be excessive, as can be seel fram Tables 6 ~nd 7 in Chapter 
III. 

37 The search for court.s with jurisdic ti.onal rule-making power was 
not exhaustive, but it is unlikely that many more have this power. The 
eight are: 

Arkansas: "The Court of Appeals shall have such appella te 
jurisdiction as the Supreme Court shall by rule determine." Ark. 
Con. Am. 58. 
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NOTES FOR CHAPTER VIII (continued) 

Georgia: The Supreme Court in Collins v. State, 239 Ga. 400, 236 
SE2d 759 (1977), announced that it has inherent power to require the 
intermediate court to transfer specific categories of cases to the 
Supreme Court, in effect creating an initial appeal of right to the 
Supreme Court. 

Illinois: Article VI, Section 4(b) of the Illinois constitution 
provides for appeals of right to the Supreme Court from the trial 
court in specific types of cases, and Section 4(c) provides for 
appeal fr~ the intermediate court in other specific types. Both 
sections add that the Supreme Court may by rule provide for appeals 
in other cases. An example of the exercise of this rule-making 
authority is Illinois Supreme Court Rule 302. This provides direct 
review to the Supreme Court- fro-m circuit court "proceedings to review 
orders of the Industrial Commission." Rules 316 and 603 also affect 
the Supreme Court's jurisdiction. 

Indiana: The Indiana Constitution, Article 7, Section 4, states 
that "the Supreme Court shall exercise appellate jurisdiction under 
such terms and conditions specified by rules except that" certain 
appeals must go directly to the Supreme Court. Section 6 states that 
the intermediate court "shall exercise appellate jurisdiction under 
such terms and conditions as the Supreme Court shall spe~ify by 
rules. , ,II The Supreme Court has set forth the jurisdiction of the 
two courts in Indiana Rules of Appellate Procedure, Rule 4. 

Iowa: The Supreme Court has authority to transfer any appeal to 
the intermediate court, and the court "shall promulgate rules for the 
transfer of matters to the court of appeals. Those rules may provide 
for the selective transfer of individual cases and may provide for 
the transfer of cases according to subject matter or other general 
criteria." Iowa Code Ann. sec. 684.1. The Court's rule made 
persuant to this authority can be found in note 38 below. 

Kentucky: Section 110(2)(b) of the Kentucky Constitution states 
that there is appeal of right from the trial court to the Supreme 
Court from sentences of death, life imprisonment, or imprisonment of 
20 years or more. "In all other cases, criminal and civil, the 
Supreme Court shall exercise appellate jurisdiction as provided by 
its rules. 1t The Kentucky Supreme Court rules, however, do not 
evidence any appeals of right beyond those mandated by the 
constitution. 

MissC)uri: The Sup:t;"eme CQurt's jurisdiction includes "types of 
cases provided by Supreme Court rule unless changed by law. II 
Judicial Department of Missouri, Annual Statistical Report, 1977 4. 
The Missouri constitution contains no express authority for this. 
Article V, Section 3, formally said the Court's exclusive appellate 
jurisdiction included "other classes of cases provided by supreme 
court rule unless otherwise changed by law". But this phase was 
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NOTES FOR CdAPTER VIII (continued) 

deleted in a 1976 amendment. Ie see~, however, that the Supreme 
Court still believes it has authority to enlarge its jurisdiction, 
for the current court rules provide for the transfer of some appeals 
from the intermediate court. See Missouri Supreme Court Rules, Rules 
83.01-8:3,04. 

Pennsylvania: Article V, Section 10Cc) of the Pe.nnsylvania 
Constitution states that the court has "the power to prescribe 
general rules governing practice, procedure, and the conduct of all 
courts, • • • including the power to provide for assignm~nt and 
reassignment of classes of actions or classes of appeals ~ong the 
several courts as the needs of justice shall require, ••• if such 
rules are consistent with this Constitution and neither abridge, 
enlarge nor modify the substantive rights of any litigant, nor affect 
the right of the General Assembly to determine the jurisdiction of 
any court or justice of the peace, nor suspend nor alter any statute 
of limita.tion or repose." However, the Supreme Court apparently has 
exercised this power sparingly. See R. Potter, "'Forward: The 
Supreme Court of Pennsylvania in 1974-1975: Some observations on 
Appellate Process," 37 U. Pitt. L. Rev. 217, 219 (197S). 

In addition, the American Bar Association Model Judicial Article, 
Section 8, provides that the state supreme court have ruling making 
power over appellate jurisdiction. See D. Dodge and V. Cashman, "The 
A!A Model Judicial Artic"le," 3 State Court J. 8, 43 (Winter, 
1979) • 

38 An example of the division of appeals between the court of last 
resort and the intermediate court can be found in the Iowa Rules of 
Appellate Procedure, Rule 401 (b) and (c): 

(b) the Supreme Court shall ordinarily retain the following types 
of cases: (1) cases involving substantial constitutional questions 
as to the validity of a statute, ordinance or court or administrative 
rule; (2) cases involving substantial issues in which there is or is 
cla~ed to be conflict with a published. decision of the Court of 
Appeals O~ Supreme Court; (3) cases involving substantial issues of 
first impression; (4) cases involving fundamental and urgent issues 
of broad public importance requiring prompt or ultimate determination 
by the Supreme Cou~t; (5) cases in which life imprisonment has been 
imposed; (6) cases involving lawyer discipline, and (7) cases 
app~opriate fo~ summary disposition. 

(c) Other cases shall ordinarily be retained by the Supreme Court 
or be transferred to the Cou~t of Appeals as follows: (1) cases 
which involve substantial questions of enunciating or changing legal 
principles shall be retained and (2) cases which involve questions of 
applying existing legal principles shall be transferred. 
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NOTES FOR CHAPTER VIII (continued) 

Notice that number 7 in Section (b) states that the Supreme Court retains 
cases appropriate for summary disposition. Hence, the high court retains 
some of the insubstantial cases and mitigates the objection that under 
~his procedure the intermediate court would be delegated all the routine 
cases. 

39 Perhaps the body making appellate jurisdictional ru~es should 
include, besides the high court judges, three or four intermediate court 
judges. This would help answer the objection that the higher court would 
make rules without sufficiently incorporating the desires and needs of 
the intermediate court judges. 

40 There is considerable discussion in the literature about the best 
organization for intermediate courts: a single court or separate 
divisions, rotating or permanent panels, hearings in one or several 
locations, and en banc review permissible or not. See Carrington, 
Meador, Rosenberg, supra note 15,. at 147-184. These decisions should be 
made by the supreme court under its rule-making authority. (As said in 
the prior footnote, perhaps several intermediate court judges should be 
included in the rule-making process.) In general, however, it seems that 
the intermediate court should be organized roughly in the same manner as 
the present Court of Appeals, except that en banc decisions would not be 
needed because the court of last resort could resolve any conflicts 
between intermediate court decisions. 

41 The chief judge now has authority to assign Court of Appeals 
judges to the Superior Court upon certification of necessity by the chief 
judge of the Superior Court. D.C. Code sec. 11-707. 

42 Professors Carrington, Meador, and Rosenberg (supra note 15, at 
143-146) suggest 100 dispositions on the merits' per year 'per judgeship as 
"the most efficient number" in a state intermediate court. This assumes 
that the court sits in three-judge panels (and, therefore, that each 
judge rules on 300 cases a year), that a third of the cases are decided 
without oral argument, and that about three-quarters of the cases are 
decided by memorandum opini,)~s (and about a quarter by full opinions). 
Under this formula a six judge intermediate court could decide 600 
appeals and 8 judge intermediate court 800. This suggests that a court 
smaller than that recommended in the text may prove adequate under 
current case load conditions. 

43 This figure is from Table 6. It includes applications for 
allowance of appeal and original jurisdiction writs. 

44 ABA Standards Relating to Court Organization 43 (1974). However 
the standards state that a nine-judge court is permissible. 

45 Fiscal year 1980 budget information was obtained from: District 
of Columbia Government, FY 1980 Executive Budget vii, 36, 56-57 (1978). 
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NOTES rOR CHAPTER IX 

1 ABA Standa~ds Relating to Aope11ate Cou~ts 8 (1977). 

2 Id. at 8-9. 

3 It is not within the province of the Subcommittee to search for 
ways in which CQurt litigation itself might be reduced; ra.ther our job is 
to assess the volume of appellate litigation in this jurisdiction and to 
examine ways in which to cope with that workload. 

4 ABA Standards Relating to Appellate Courts 4. 

5 It has been suggested that the new court should be the court of 
last reso~t and that the present Court of Appeals should be the 
intermediate cou~t. However, there is a total rack of historical 
precedent for such a change; no state supreme court has been t~ansformed 
into an intermediate cou~t. ru~thermo~e, since the Cou~t of Appeals is 
composed of able, hard-working and experienced judges, we see no reason 
for any such departure f~om established precedent here. Such a court 
would have the added advantage of being able to more effectively 
supervise the allocation of appellate responsibilities du~ing the 
transition period. The Subcommittee makes no recommendation as to the 
futute ~es of the high court and the intermediate court. 

6 ABA Standards Relating to Court Organization 34 (1974). Seven is 
said to be lithe most common and generally s.atisfactory" number, although 
the Standards would also permit five or nine judges. It is conceivable 
also that the Cou~ of Appeals could be reduced to five judges at some 
future date after the transition period, although such a change would 
have to await developments in the appellate case1oad. 
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