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PREFACE 

This report, Research on Prosecutorial Decisionmaking, is one of three 
produced as a result of research activity supported by LEAA Grant 
78 NI-AX-006. It presents the prel iminary findings of the results obtained 
from administering a standard set of cases in four prosecutor's offices. 

The report has been divided into three parts. Part I, Responses 
to the Standard Case Set, displays and comments on the responses to the 
evaluation of the cases, noting the degree of its explanatory power, 
its sensitivity in describing an office'S pol icy and procedures and the 
extent to which it has comparative analysis power. 

Part I I, Uniformity and Consistency among Decisionmakers, examines 
the use of the standard case set to measure the amount of consistency that 
exists between assistants and the prosecutor, the amount of uniformity that 
exists internally among assistants and the extent to which the consistency 
is changed when the pol icy leader In one office Is transferred to another. 
Additionally, this Part examines the Kings County, Brooklyn, District 
Attorney's Office for consistency and uniformity within organizational units. 

Part I I I, Relationships between the Dependent Variables Measured by 
the Standard Case Set, examines and notes those variables obtained from 
the testing that have strong explanatory pm'/er with respect to the others. 
The impl ications of these relationships for planning and prediction purposes 
are presented in this Part. 

This report represents only a prel iminary analysis of the standard case 
set data. It focuses exclusively. on a discussIon, analysis and interpretation 
of the dependent variables. Further analysis on the independent variables 
will be forthcoming in other reports. 

The second and third reports issued under the auspices of this grant 
are: Pol icy Analysis for Prosecution and the Executive Summary of Pol icy 
Analysis for Prosecution, the latter being an a~ridged version of the former. 
Both of these reports develop and present a conceptual model for analyzing 
the prosecutive decislonmaklng function from a pol icy perspective and 
present the results of applying the model to the study of ten prosecutor's 
offices . 
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INTRODUCTION 

Background 

The broad discretionary power of the American prosecutor as it 

applies to the decisions of whether to initiate criminal proceedings, 

and once in the process, to change or mitigate the penalties 'has 

subjected the office of the prosecutor to criticism and surrounded its 

function vlith controvel;sy, Although the decisive influence of the 

prosecutor upon the'ciiminal justice system is well recognized, the 

exact nature of his pO\-ler and responsibility is confusing because his 

role and function changes as he operates in various areas of activity--

legislative, political, judicial and executive. Endo\'led "lith 

discretionary power which he exercises through decisionmaking, the 

prosecutor has sometimes drawn the criticism that there is not 

sufficient review or control over these discretionary decisions and that 

inconsistencies may occur in the decisionmaking process. 

These are not new concerns or issues. They have been the 

subject of intensive discussion starting with the Hickersham 

Commission1 of the 1930's and reaching into the present. Hany of the 

issues and criticisms surrounding discretionary power and its use are 

still unresolved. But to a one, all of them are directed at achieving 

fairness, ensuring consistency and increasing uniformity in the 

decisionmaking process. 

The result of this concern has bee~ an intensive and com-

prehensive examination of prosecutorial discretion from many 

1National Commission on Lm-l Observance and Enforcement, Report on 
Prosecution (Washington, D.C.:U.S. Government Printing Office, 1931). 
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perspectlves. 2 It has produced "standards" to maximize uniformity but 

it has still not yet provided techniques to measure the degree of 

uniformity and consistency achieved by the application of these 

standards and their relative effectiveness. 

The development of standards as the first logical response to 

the necessity for controlling prosecutorial discretionary power has been 

a necessary, though difficult task. 

Foremost, and most powerful in their prescription, are the 

American Bar Association Standards 3 published in 1971 after years of 

deliberation and development. The ABA standards address the ethical, 

professional and legal responsibilities of the prosecutor in the 

charging process and cite the requirement for policy manuals to support 

uniform and consistent application of policy. In 1973, the work of the 

National Advisory Commission on Criminal Justice Standards and Goals 4 

substantially expanded the development of prosecutorial standards by 

viC1'ling the prosecutor as part of a criminal justice sys tem. These 

standards addressed the problems of inconsistency in function and 

uncertainty in results and reinforced the Commission's concern by 

designating as second priority the improvement and upgrading of the 

prosecutive and defense function. Using the NAC standards as a guide, 

after 1973, LEAA supported the efforts of the states to translate the 

2A good bibliography on this subject is H. Randolph Teslik, 
Prosecutorial Discretion: The Decision to Charf!e--An Annotated 
Bibliog~raphv (Washington, DT: NationalCrimil~al Justice Reference 
Service, LEAA, 1975). 

3T11e American Bar Association, Standards Relating to the Prosecution 
Function and the Defense Function (New York: The American Bar 
Association, 1971). 

4National Advisory Commission on Criminal Justice Standards and Goals, 
Courts (h'ashington, D.C.: U.S. Government Printing Office, 1973), p.8. 
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standards and goals into working models suitable to their own specific 

environments. A standards and goals project was conducted by the 

National District Attorneys Association and the National Center for 

Prosecution Hanagement in 1974, to examine the relevance of the 

standards to diverse groups of prosecutors' offices 5 . From this 

effort, it. became clear that the need for any individual standard varied 

as the characteristics of the office varied. A one-man prosecutor's 

office, for example, did not face the problems of policy transference 

and consistency that confront large urban offices. Thus, the standards 

proposed by the National Advisory Commission, needed sorting by type of 

office into different orders of priorities. The NDAA effort reaffirmed 

that standards and policy statements could be set in general terms; 

however, their implementation often rested on factors externaJ to the 

prosecutor. 

While the NDAA effort pointed to the sophistication needed in 

applying standards to the decisionmaking function of the prosecutor, the 

work of the California District Attorneys Association resulting from its 

Uniform Crime Charging Proj ect and publi.shed in 1974 as a two volume 

work,6 showed the many issues arising from prosecutor's discretionary 

power as it addressed the intake and charging function. This unique and 

innovative project utilized the best minds and most experienced judgment 

of California prosecutors in establishing standards and guidelines for 

5National District Attorneys Association, National Prosecution 
Standards (Chicago: The National District Attorneys Association, 1977); 
See also, National Center for Prosecution Hanagemet,t, First Annual 
Report (Washington, D.C.: The National Center for Prosecution 
:Management, 1973). 

6California District Attorneys Association, Uniform Crime Chargi.ng 
Standards (Sacramento, Cal., 1974). 

3 



charging. It examined the use of office procedures to improve the 

charging process, it set forth the general policy guidelines, discussed 

evidentiary requirements for case prosecution, presented alternatives to 

prosecution and. in general, produced the first attempt to examine lnd 

specify the considerations inherent in the charging process. 

In 1975, the Bureau of Social Science Research, as a part of a 

Phase 1 national evaluation of pretrial screening programs,7 added a 

new dimension to the standard setting task by concluding that in 

addition to legal and evidentiary factors, a primary consideration in 

the decision to prosecute cases was the policy of the prosecutor. They 

noted that the consistent and uniform application of policy produced 

rational disposition patterns upon Vlhich evaluation activities could be 

based. 

Although the development of standards still represents a 

reasonable method for bringing diverse situations under control, it is a 

task not without problems or conflicting objectives. If the purpose is 

to develop and apply policy and standards on a national or state level, 

they should be created with enough flexibility to accomodate the many 

differences that exist in prosecutorial environments, and are displayed 

by policy preferences. If, on the other hand, the purpose is to develop 

and apply policy and standards within an office, they should be created 

to reduce potential differences and to increase uniformity. 

StandLlrds address the basic issue of the extent to which 

uniformity and consistency can be installed and maintained in the 

prosecutor's decisiomnaking process. Decisions are the critical factor 

fJoan E. Jacoby, Pre-trial Screening in PeTspcctive, 1::.. National 
]!:valuation Phase .1. Report, Series A, No.2 (Hashington, D.C.: The Lm\1 
Enforcement Assistance Administration, 1976). 

4 

i 
I. 

fl 1, 

11 

r 

I 
I! ,I 

M 
f1 
I' 

11 
i i 
t l. 

I 

I 

...... 
'( , 1
1
,,, 

~-~ 

r 
\ , 

-----r---- --- - --

in this quest because they make manifest the discretion allowed the 

prosecutor and its consequences. Historically, much of the effort made 

to control differences within an office and to minimize their disruptive 

effects, has concentrated on t~e charging function and its gatekeeper 

role. Charging or policy manuals have been developed, case review and 

approval procedures instituted, and memoranda and staff meetings have 

promulgated the agreement and consensus sought. All this 'vas done ,,rith 

the expectation that consistency and unl'forml'ty ld' wou lncrease, and they 

were successful. Despite the fact that the charging or policy manuals 

usually suffered from either being over-developed and too detailed or 

too generalized for practical use; even though the case revie'\1 and 

approval procedures were employed more on an exceptional basis than 

routinely, and although the memoranda and staff meetings occured 

sporadically as crises or problems arose, uniformity and consistency in 

the decision process generally developed to some measurable level. In 

reality, chaos is not the mark of a typJ.' cal t ' prosecu or s operation. 

The standards development and setting task took the necessary 

first steps in identifying the areas most sensitive to the issues of 

uniformity and consistency, fairness and equity. It did not address the 

next set of questions--namely, what constitutes uniformity, hOl'7 can it 

be measured, and "'hat is its legitimate ranges of variation. In the 

ideal and abstract world, we can state that uniformity exists ",hen all 

persons consider the same factors and reach the same conclusion or make 

the same decision. ConSistency exists when the dec-isions made by those 

delegated decisionmaking pO\\1er agree '\1ith those made by the leader. In 

the real world of prosecution, we knO\\1 that there are a number of 

i!ltervening variables that degrade this ideal state of equality. They 

5 



r 

0 ..•.. tt 

n.'." .. : 'LJ 
t~ 

i 
; ( .

. 

[ 

[ 

can be divided generally into two categories: those that are external to 

the prosecutor and over which he has little or no control; and those 

internal to his function over \·7hich he exercises a great deal of 

control. 

The research of the National Center for Prosecution Management 8 

identified eight factOl,"s in the external environment vlhich significantly 

affected the character of the prosecutor's operation. These ranged from 

the size of the office to the number and type of lav7 enforcement 

agencies and reporting system, type of court structure and processes, 

and the characteristics of the defense system. These factors take on 

special significance in any comparative assessment of uniformity among 

prosecutor's offices since one needs to determine the extent to which 

they create environments that hinder or impede the achievement of 

uniformity, limit the options and strategies available to the 

prosecutor, and circumscribe his responses. For exan~ple, the 

probability of achieving uniform and consistent decisionmaking practices 

is greatly reduced if the police reports are not standardized, complete 

or timely; if the prosecutor does not have the authority to review cases 

prior to filing; if the court system is bifurcated; if there is no 

public defender system, or alternatives to prosecution, and not enough 

funding to adequately support necessary services. Under these 

conditions, the external environment may set up a number of barriers 

impeding success in reaching the ideal state of uniformity. 

Nevertheless, the prosecutor is a resourceful creature. He has 

adapted to his many areas of operation by taking those factors under his 

8S N i • ] Cellter for Prosecution Management, First. Annual Report, ee a:1.ona. 
fn. 5, supra, 
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control and refining their uses to such a highly developed level that 

they mitigate the adverse effects of the environment. He has been able 

to achieve some level of organizational and functional sophistication 

not always deliberately, but sometimes intuitively. The fact that he 

enjoys wide-ranging discretionary power is a significant factor in his 

survival. The very power that is so often subject to criticism and 

attempts to control, contains the key to his success. He can make 

decisions with regard to policy. He can pursue as a primary goal 

rehabilitation, punishment, or efficiency, and his decisions reflect 

these goals. He can manage his resources in various ways to support 

these objectives. He can, for example, distribute his personnel to 

ensure that the charging decisions reflect his priorities, and that 

dispositions occur as, he expects them. He can assign to these areas, 

the more experienced, or the least experienced personnel as he so 

judges. The organizational and management structure of his office 

becomes the primary means of insuring conformance with his policy and 

achieving the desired outcomes. The prosecutor may also use a variety 

of strategies to achieve his goals. Some of these strategies may be 

precluded by the external conditions; but most are available as tools. 

Plea negotiation, diversion, discovery, and sentence recommendation are 

among the most important. Hm'7 he uses them can Significantly affect the 

course of work in his office and the operations of the criminal justice 

system. 1-lithin this ~vorld, he can subj ectively measure his success and 

evaluate the extent to which the decisions made by the assistants are 

consistent with his policy. 

In 1977, The Bureau of Social Science Research, \'18S mvarded a 

grant to conduct research on prosecutorial decisionmaking. This Has a 
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two-pronged study, employing both a qualitative and a quantitative 

assessment of the effect of policy on decisionmaking. Policy Analysis 

for Prosecution9 explored these dimensions in great detail and examined 

the dynamics of the prosecutors' decisionmaking process as it moved from 

intake to accusation, and from trials to post-conviction activities. 

This qualitative assessment identified the importance of office 

stability and the assistant's experience in setting policy and 

developing standards (even if not articulated). It also highlighted tbe 

need for accountability and feedback as self-correcting mechanisms and 

the use of programs and procedures in each of the decision process steps 

in Hays that are cor:.sistent with the goals of the office. 

Policy Analysis for Prosecution, while reporting the dynamics of 

decisionmaking and isolating some of tbe more important factors did 'not 

address the degree to which decisions "lere made un i form 1 y among 

assistants or in congruence with its policy directives. That task had 

to be considered separately because the tools to quantitatively 

determine these levels had yet to be developed. The traditional 

concepts of management, organizational and systems analysis '\o7ere readily 

available to determine bOvl policy is transmitted through a prosecutor's 

office. The statistical concepts and tools to measure the levels of 

transfer were not. As a result, the activity undertaken in this area 

was of a substantially different character than that reported in 

Policy AnalysiS for Prosecution since it Has more developmental than 

analytical. It is for this reason these research findings are reported 

9The first product of this study is Policy Analysis for Prosecutors 
(Washington, D.C.: The Bureau of Social Science Research, 1979). See 
also, Joan E. Jacoby, The Prosecutor's Charging Decision: A Policy 
Perspective (Hashington, D.C.: Lmv Enforcement Assistance 
Administration, 1977). 
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separately even though the two activities were mutually 

supportive. 

Objectives 

The general purpose of this research and development activity 

was to develop statistical concepts and tools that could be used to 

express the extent of uniformity and consistency in the prosecutor's 

decisionmaking fUnction in quantitative terms and to set a base for 

future comparative studies, either among assistants "7ithin a single 

office, or among offices. The concepts and tools to be developed were 

to have the power to measure the relationship between charging policies 

and dispositional events and to differentiate among various 

prosecutorial styles. The long-range goals which could not be 

accomplished in this grant period, but '''hich are integral to it, are to 

develop tools and techniques tl1at are sensitive enough to show the 

extent to which justice is distributed equitably throughout the 

prosecution pro~ess. They must be powerful enough to offer another 

methodological alternative to our present reliance on the time-

consuming, basically inefficient and costly on-site evaluations. 

The specific objectives of this research ,vere to: 

L 

2. 

3. 

4. 

~evelo~ a statistical concept that would be capable of 
~sol~t~ng s~me of the salient factors affected by policy and 
cons~dered ~n the prosecutor's decisionmaking process. 

Develop statistical tools that can be used to measure these 
fac~ors and express the degree of agreement among 
ass~stants, leaders, other offices, and components of the 
criminal justice system. -

Test these tools and concepts in four offices and analyze 
the findings for their explanatory pOHer and sensitivity. 

Determine the value and limitations of this approach with 
respec~ ~o its. ability to measure uniformity and consistency 
in decls10nmaklng, to perform comparative analysis, and to 
be used for other applications. 
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It should be made clear, that this developmental effort did not 

include analyzing the decisionmaking functions in anyone office or 

determining the significance of the factors that affect these functions, 

or producing a comparative analysis of the relative effects of prose-

cution in the four offices that participated in this research. Its 

primary purpose was to develop and test instruments and to report on 

their utility, pO\ver and limitations. Thus, v}hen the results of the 

testing are presented in this report, it is for this purpose. The 

reader, therefore, will not find an analysis of any independent 

variables. This is outside the scope of this grant and will be 

performed later. Hhat he will find is an analysis of the dynamics of 

the concepts and tools, and an assessment of their utility. 

Concepts and Approach 

This research project chose to pursue the development of test 

instruments as the most feasible and powerful means of gaining inSights 

into the prosecutor's decisionmaking function. The decision was based 

on a number of factors, most of which stem from the ability of test 

instruments to operate in a relatively environment-free form, 

unrestrained by the diversity of the local criminal justice environments 

within which prosecution can be found. The analytical pO\ver derived 

from this ability ovenvhelmed the limitations that are attached to this 

quantitative approach. 

The test instruments developed for this project are: 1. a 

standard case set; and 2. a case evaluation form. The standard case 

set consists of 160 criminal cases of varying type and seriousness and 

presented in a "statement of fact" format. Each case contains enough 
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information to satisfy an adversarial type of probable cause hearing, 

but not necessarily enough for proof beyond a reasonable doubt at trial. 

The set also includes criminal histories of 100 defendants that are 

'presented in a form similar to that provided by police arrest records. 

The case evaluation form collects information about each case's 

priority for prosecution, acceptance for prosecution, and expected 

dispositional information· including type, location in the prosecution 

process, level, sentence if convicted, and length of sentence if 

locked-up. Samples of both may be found in Appendix A. The assumptions 

and mc·thodology used to develop these instruments will be discussed 

later. First, hOHever, it is necessary to discuss some of the factors 

that contributed to the selection of this approach instead of other 

available ones. 

The quantification of prosecutorial activities is predicated on 

the availability of data and their transformation into statistical 

aggregates. Hhile the purposes for quantification may vary, thereby 

producing demands for different types of data elements, the number of 

\lays that data can be collected is quite limited. Three basic methods 

can be noted: 1. collecting information from an operating system that 

describes the activity of the entire universe under study; 2. sampling 

the universe under study to produce estimates of the descriptors and 3. 

developing test instruments to produce indicators that simulate the 

universe. Each of these three methods have incorporated ~vithin them 

certain powers and limitations ",hich must be taken into consideration 

before one is selected in lieu of another to meet the needs of a 

particular study or research project. 

11 
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The entire issue of data quality and comparabll ity dominated the 

decision to pursue the test instrument approach rather than the other 

types of data collection and analysis. On the surface it appeared that 

the simplest approach to collecting information for this research 

project was to focus on those offices that have installed automated or 

manual offender-based tracking systems, and collect the dispositional 

information needed to determine uniformity. This '''as not possible 

because not all the information was collected, not all was automated and 

the amount of error contained in the file \las unknown. 

One of the most complete data collection systems of this type 

can be found in the. PROHIS system v1hich is reportedly being installed in 

about 36 prosecutor's offices throughout the United States. IO It has 

the potential ability, because of its scope to provide a wealth of 

information for the vast majority of research and evaluation studies 

made about prosecution and parts of the court systems in the United 

States. ~~ile conceptually this may be true, in reality the usefulness 

of PROMIS and other similarly constructed tracking systems is as much a 

function of its data entry procedures as its inherent capasity. The 

reliability of the controls established for validating the data entries 

to ensure its completeness and accuracy vary substantially from site to 

site. Without proper data audits and verification, significantly large 

error rates may result from either erroneously entered data or missing 

information. This is pA.rti cularly troublesome ,,,hen audits are not 

undertaken because the magnitude of the error simply is not known. To 

illustrate the potential dimensions of this problem, an unpublished 

verification study of the accuracy of the data entries into the PROMIS 

10PROMIS Newsletter Vol. 3, No.1 (Washington, D.C.: The Institute for 
Law and Social Research, April, 1978). 

12 

~ 
H 
il 
1"1 

II 

I 

- -- ."-----~--..---------

~R.· .• ' t1 

1f 
.I 

:W .. ·: 
Jl 

[ 

system in Washington, D.C. was conducted by two of the authors in 

PROHIS' earliest years (1971); the results shm.,ed an error rate that 

ranged from a low of 15% to as high as 30% for the data elements 

collected. 

Of equal importance in considering the use of existing data 

collection systems is whether the data items needed for the research or 

evaluation activity are first, collected; second, collected in a form 

amenable to the research; and third, if not collected, available from 

the files. Generally speaking, the automated files available today 

collect some of the case data useful to our study such as dispositions 

with reasons, but exclude others such as the location of the disposition 

in the process, priority for prosecution, or the sentence imposed if 

convicted. To develop statistical tools based on this approach '''ould 

require extensive supplementation at each site tested with no guarantee 

that the information could be reconstructed. It also 'VDuld limit the 

sites to only those hav1."ng an OBTS t d h ype system an t ereby introduce 

bias into any subsequent findings. 

To counteract Some of these difficulties, consideration was 

given to collecting information by sampling files maintained at 

different jurisdictions. Sampling introduces a different set of 

considerations. Colle t' d _c 1.on proce ures may be complicated if the files 

or records are not in accessible order, are incomplete or do not 

represent the same Ul11.·verse. Tl . . d' t' I 1e Jur1.S 1.C 1.ona variations are a 

problem with both types of data collection approaches. Some file. may 

not contain cases rejected for prosecution, misdemeanors, trials de 

~, appeals, cases transferred to another court or into alternative 

treatment programs, and so forth. Sampling cases from prosecutor's 

13 



------ ~ ---

tr .. ~ .. 

iI .. " n 

~t 
! 

[ 

[ 

files ,.,here jurisdictj.onal variations are so extensive always entails 

first d~termining ~lhat is not in the file and then hoping the 

subsequent problems can be solved. The conclusion ,.,e reached was that 

either approach would yield a product having limited analytical po\/er 

for our purposes. 

The decision to pursue the development of test instruments in 

the form of a standard case set Has made because it either solved or 

reduced the problems encountered in using actual files. By developing 

our ov111 set of cases, we couid control the effects of different external 

factors on the types of cases presented for prosecution; standardize the 

quality, content and format of the information presented for evaluation; 

control the type of cases presented, thereby creating the ability to 

design and analyze experiments; record all the independent variables 

pertaining to the case set only once, thereby minimizing coding and 

computer costs ,.,hile. expanding the potential analytical base; and modify 

and refine the information presented until it attained its highest 

analytical power. 

All these advantages vlere not obtained \vithout cost. By 

adopting the test instrument approach He relinquished the ability to 

Hork from actual data and accepted instead analysis based on perceived 

data. Information collected from actual files reflects and measures 

actual processing times, actual dispositions, and actual measures of 

activities within process steps. The importance of this type of 

information is clear. The ability to measure improvements or changes 

over time,and the impact and effect of various programs or changing 

trends is an essential one and requires reliable, accurate and valid 

data. 
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For our purpo~e, however, the adoption of the test instrument 

approach offered more valuable incentives because we could analyze 

decisions under controlled conditions not confounded by other effects. 

We could control for effects caused by program or pol' I h :LCY clange, t e 

local criminal J' ustice environment and h testate legislative and 

constitutional environment. 

Local records, even if obtained for analysis Hithin a single 

jurisdiction may oft~n·be contaminated by the effects of change; this is 

so if they extend over time. Ch 1 ange can tate two forms, the first and 

more subtle are changes in prosecutorial policy or emphasis; the second, 

more clearly observed are changes in structure. Both types may cause 

significant changes in the data. For example, if arrests for possession 

of marijuana have been reduced or a career " 1 cr1.m:Lna program instituted, 

or if the court has been reorganized and a neH system of docketing cases 

established, the impact on the dispositional data which form the core of 

this research is critical. 

Changes in the local criminal justice system,or at the state 

level also introduce effects that may f con ound the analysis. This is 

particularly true as one moves into comparative analysis 'which would 

like to assume that all other exogenous variables are equal. The extent 

to which these factors confound the results of the analysis and the 

extent to which they cannot be separated out or controlled for if one 

uses actual operating data, is one of the strongest arguments presented 

for the adoption of the development of a standard case set. .The 

analytical limitations become particularly pronounced under these 

condit:ions. 
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When comparative analysis is the objective, not only are new 

problems added to the data collection task, but to the analysis as well. 

One can cite for example, the problems created by the existence of 

different sampling frames and definitional differences. One office may 

count cases, another defendants, a third charges or counts. Even if 

they all count cases, that definition may not be uniform. Additionally, 

the varying av.ailability of the data items may pose serious problems as 

one moves from one office to another. The fact that information is 

collected and is retrievable in one office gives no assurance even of 

its existence in another. Finally, the importance of the external 

environment created by state and local law or stemming from different 

types of court systems, may cause serious comparability problems. As a 

result, it is little surprise that researchers have focused on the most 

easily defined group having the least definitional variation, namely 

adult felony cases. 

The characteristics of these files cannot be understated as one 

approaches the task of comparative research. Because, to the extent 

that the nature alid quality of the crime varies from community to 

community, that the courts' processing modes and policies affect the 

dispositional patterns of an office, and that the nature of the state 

constitutional and legislative environments preclude or mandate certain 

prosecui:orial activities, the ability of the research to compare the 

dispositions of one office v7ith another is severely constrained. 

These considerations do not necessarily apply equally to all 

comparative studies. They are critical here" hmvever, because our 

objective is to explain prosecutorial behavior and measure uniformity 

primarily through the analysis of dispositional events. The require-

ment that these statistical tools and concepts be flexible enough to 
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operate in a number of widely diverse environments gives full force to 

the requirement that as many of the external factors that might confound 

the analysis be held as constant as possible. The best technique for 

'performing comparative studies of this sort appears therefore, to lie in 

the development of instruments that can be used to test effects either 

within an office or on a comparative level among offices. The 

development of the standard case set and the case evaluation form 

offered itself as the most feasible and practical way for meeting the 

needs of these research objectives. 

Assumptions 

The standard case set and evaluation forms are based on a set of 

assumptions that need to be clearly stated to clarify the scope of their 

measurement and analytical power, and to set boundaries. These are 

stated as follows: 

1. The choice of prosecutorial policy and hO~l it is implemented 
is affected by exogenous variables that ultimately ~vill have 
to be taken into account to determine their relative 
importance. Ho~vever, this is not an essential task for this 
particular developmental effort and has not been attempted 
here. 

2. Prosecutorial policy can be defined in terms o~ case 
priorities and expected outcomes. These priorities are 
observable in the decisionmaking processes of the office and 
have explanatory power with respect to their behavior. 

3. The decisionmaking processes that need attention are those 
that are capable of producing dispositions or outcomes. 
They can be functionally classified into intake, accusation, 
trials and post conviction processes. 

4. The dispositional activity that occurs in these process 
steps can be used to measure the amount of consistency and 
uniformity in the office since the definition of uniformity 
assumes equal dispositional results and consistency assumes 
agreement with the policy-setters. 

5. As a result of the test instrument approach adopted, it is 
assumed that the assistants' assessment of his reality is 
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accurate and conversely in areas v1hich he has no experience 
or knov1ledge, his assessments v1ill agree with reality only 
by chance. 11 

6. A significantly large portion of the prosecutors priorities 
could be explained by the mix of three factors, the 
seriousness of the crime, the history of the defendant and 
the evidentiary strength of the case. 

Methodology 

Based on these assumptions, the standard set of cases was 

developed to reflect the ~"ide diversity of cases being presented for 

prosecution, and the case evaluation fonn was constructed to capture the 

priorities placed on them for prosecution and expected dispositional 

information. The areas focused on by the test instruments were the 

priority rating of cases for prosecution, the expected dispositions as a 

result of the perceived operations of the judicial system, an indication 

of the strategies used to bring cases to dispositions, and an expression 

of the severity of the sanctions desired by the prosecutors. 

There ~re, to be sure, a number of other uses that a standard 

case set can be put to. But for our purposes and for this research, the 

basic obj ectives ,,1ere to: 

1. identify factors important for developing and defining a 
priority for prosecution scale; 

lIThe notion that responses or decisions are hypothetical--that is they 
are made ~.,ithout reference to which alternative will occur and thus, 
operate under uncertainty as to which will occur--has to be the. subject 
of discussion. In Sellin and Wolfgang's The Heasurement £f Del:L11guency 
(New York: John Wiley and Sons, 1964), pp. 319-333, a justificatiqn is 
made that all decisions are hypothetical. There is also a body of data 
from psychophysics that bears on the question of the relation between 
what is (obj ective measures) and what seems to be (subj ect~.ve m:asures). 
The upshot is that there is a fairly straightforw&rd relatJ..onsll1p, For 
example, see S. Smith Stevens, "A Metric for Social Concensus," in 
Science Vol. 151, No. If (February, 1966), pp. 530-541, which show that 
subj ective and obj ective measures can be related by simple mathematical 
structures. 
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2. determine the policy implications of these priorities in 
terms of dispositional processes, location, level and types; 

3. determine the level of sanctions imposed by the prosecutor 
with respect to crime; and 

4. point out the extent of diversity and differences that exist 
among offices in their decisionmaking activities and their 
effects on the process. 

The standard case set was chos~n as the testing instrument 

because it was able to hold constant many of the confounding variables. 

By providing the prosecutor with 30 cases that were statistically 

distributed over a three dimensional axis of seriousness of offense of 

the criminal history and evidentiary strength and by asking assistants 

and prosecutors to evaluate the same set of cases, the pO~\Ter of such a 

instrument ~"ou1d be demonstrated. It could point out any inherent 

differences in values and perceptions that could not otherwise be 

separated if representative data from each jurisdiction were collected. 

The confounding effects of the external environment including the nature 

and type of crime and criminal 'would then be held constant for this test 

situation. 

There are, of course, limitations to this approach. The primary 

one. is that the cases, since they represent a simulated environment, 

cannot necessarily provide actual dispositional information that could 

be obtained from sampling or collected from actual files. The standard 

case set is not representative of any known universe. It has been 

deliberately constructed to distribute cases as uniformly as possible 

along the three dimensions mentioned. Thus, it does not shm" a high 

frequency of less serious crimes such as traffic offenses, driving under 

the influence or simple trespassing; nor does it have a low frequency of 

murder,rape amd the more serious crimes. As a result, if 
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representativeness is desired, the responses to the standard case set 

would have to be \"eighted by the fr.equencies of these crimes as they 

occur in the actual universe. Representativeness was unimportant for 

our purposes since we were measuring decisionmaking over the full range 

of seriousness and thus, had to construct this uniform distribution to 

achieve this goal. 

What is reported by the test instrument is perception and 

expectations. The ability of the assistant prosecutor, or prosecutor 

himself to perceive and accurately assess the reality of the operating 

environment is assumed. Our assumption, which appears to be 

substantiated by the data was that even though the cases may be 

different from those ordinarily processed by an assistant, his response 

w'ould still reflect his normal operating environment rather than any 

other unkno"lD environment. We assumed that the assistant would tend to 

[ 
make decisions based on past empirical experience, and that these 

experiences would color the responses to the test cases even if they 

[ differed significantly from his ordinary universe. 

The ultimate power of a test instrument such as this lies in its 

[ ability to provide jurisdictional comparisons. Yet, as \ve will see from 

[ 
the analysis of the data, even these instruments are not free from 

analytical problems, both methodological and interpretive. Despite 

this, the results obtained indicate that there is more power in this 

type of approach then we ever envisioned at the start. 

[ The standard case set was developed in the following fashion: 

1. A sample of almost 200 closed cases were drawn from the 

Attorney's General's office in Hilmington, DelaHare. Since the files in 

that office were organized by offense type, the sample was drawn so that 
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some of each of the various types would be included in the universe. 

2. The cases were then reviewed by the project staff for 

acceptabilj ty as part of the case set. Major reasons ",hy cases \'lere 

primarily excluded were: 1) they Here not offenses. For example, some 

of the cases "lere dispositions of bench warrants or rulings on mental 

c,ompetency hearings. 2) They were extraditions. These administrative 

type cases were excluded from the standard case set. The cases were 

then reviewed by the Deputy Project Director, Leonard Mellon, a 

prosecutor "lith more than ten years of prosecution experience, who for 

the past five years has concentrated on national prosecutorial programs. 

The revieH' criterion \.,as clarity and preciseness. He believed that the 

decisions of the assistant prosecutors should not be confounded by 

uncertainty, and that as much as possible, his decision should be based 

upon facts. For example, if the statement that a Miranda warning is 

given is not included in the facts, it too \.,as added. If the extent of 

injuries was not set forth, it was stated. 

After the qualitative review of the facts, approximately 160 

cases \"ere accepted for inclusion in the standard case set. The factors 

that were considered important for future analysis in defining the cases 

were then coded and automated. The cases \.,ere then typed, edited and 

placed in a form suitable for testing. 

A second major effort involved the development of the criminal 

histories to be used in conjunction with the statement of 

facts. Appendix A presents a detailed description of this methodological 

approach as undertaken by Dr. Turner. 

Although the statistical tools incorporated the findings of some 

past research efforts, they are fundamentally new products. TI1US, their 
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f 1 d controlled progression 
design and development required a care'u an 

d tested before moving for'l"ard to 
with the interim results evaluated an 

the next stage. The tools include: 

2. 

A standard set of approximately 150 criminal cases. 

A set of approximately 100 criminal his tories '1·,i th and 

without disposition data. 

A case evaluation form for analyzing prosecutoria.l 

responses. 

f hI meet~ngs '''~ th consultants Turner and A schedule o' mont Y k ,~ 

1 d and t he tasks required to design and develop 
Ratledge \Vas establisle 

. d Assignments were made and 
the basic materials were determ~ne • 

deadlines set for the activities as needed. 

f approximately 150 criminal cases. 
The standard ~ ~~~-~-~~~~~-~ 

Consultant Ra.tledge, with permission of the Attorney General of 

Delaware, sampled cases from that office's closed files. 
The project 

staff 
1 ft f each case into 

designed a standard format and rewrote tle ac s 0 

a predetermined order: 
(1) the date, time and circumstances of the 

arrest; (2) the statement of the facts; (3) list of the witnesses and 

h " 1 d testimonial. Each of the 
(4) list of the evidence both p ys~ca ane 

d Ot d and reformatted by the 
cases ylere stripped of identifiers, e ~ e 

project staff. 
These formatted cases provide the offense component of 

the standard case set. 

ser4 0usness of the offense and to identify the 
To quantify the k 

variables influencing the evidentiary strength of the case, more 

needed t han waS originally anticipated. 
and development;. Y70rk was 

design 

An 

to apply the Sellin and Holfgang scores to the offense 
initial attempt 

The original Sellin and Holfgang 
characteristics was unproductive. 

960 cOlltained some no'" recognized methodological 
scales, developed in 1 , 
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problems and were culturally obsolete (for example, in 1960 no 

distinction was made between the seriousness of drug offenses involving 

heroin and marijuana, nor between the acts of possession and sale or 

quantities involved). Revised scales hCld been developed for the PROHIS 

system in 1970 that eliminated some of cultural obsolescence. These are 

currently being used because of their simplicity and reasonableness. In 

1978, new Sellin and Holfgang scales were made available by INSLAH that 

were to replace the 1970 version. He originally had hoped to use them, 

but after conversations with INSLAH and after attempting to code the 

cases ,,,ith them, we found that they were: (1) methodologically even 

weaker than the original Sellin and Wolfgang; (2) so complicated that 

they could not be coded with any reasonable degree of efficiency; and 

(3) produced such complicated results after analysis that the data were 

difficult to interpret. Because both the 1970 and the 1978 versions are 

not entirely satisfactory, we coded all the basic data elementi that are 

considered important to both scales, ",ith the expectation that future 

analyses may help straighten out the discrepancies and the 

methodological weakenesses. This increased the work anticipated but 

created a more valuable data base for future research on this subject. 

The legal-evidentiary strength of any case is of prime concern 

to prosecutors; yet, it has never been subjected to a systematic 

conceptualization or articulation so that the important elements can be 

tested and ultimately identified. A concept of ~videntiary strength ,laS 

developed that could be separated into four components: (1) the 

inherent complexity of an offense; (2) constitutional questions; (3) 

evidence--both physical and testimonial; and (4) the defendant's ro.le 

and relationship to the participants in the crime. Hithin each of these 
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areas, other items that had been found to be important from the results 

of other studies and research were included. All the factors identified 

as important in the Vera Study of Felony arrests in New York City12, the 

Major Offense Bureau of the Bronx13 , PRONIS, 14 Jacob and Eisenstein's 

Felony Justice Study,15 the Alaska Plea Bargaining Study 16 and the 

Georgetm-m National Plea Bargaining Study,17 to name a representative 

few, were reviewed, sorted and finally placed on a coding sheet. 

Additionally, an inherent complexity scale was established for all NCIC 

coded offenses, and '''ill be maintained as a table in the computer since 

each case's arrest charges are coded by NCIC codes. There is no 

guarantee that all the important elements have been included, rather 

lIb " h But s;nce the "guess" ;s this effort reflects a est guess approac. ~ ~ 

based on reliable studies, informed experienced prosecutors, and other 

workers in the criminal justice arena, it probably is not too far off 

the mark. 

Once the concept of legal-evidentiary strength was developed and 

the important variables identified, all 150 cases ~vere coded. A coding 

12The Vera Institute, Felony Arrests: Their Prosecution and Disposition 
in New York City Courts (N,ew York: The Vera Institute of Justice, 
1977). 

13Nationa1 Center for Prosecution Management, Report ~ the Bronx 
District Attorney on the Case Evaluation System (1vashington, D. C.: 
National Center for Prosecution Management, 1974). 

14Footnote 10, supra. 

15James Eisenstein and Herbert Jacob, Felony Justice: An Organizational 
Analysis ..Q.f Criminal Courts (Boston: Little Brmm and Co., 1977). 

16The Alaska plea bargaining study was conducted in 1977 by the Alaska 
Judicial Council, Michael Rubinstein, Executive Director. 

17Georgetm"n University Institute of Criminal Law and Procedure, Plea 
Bargaining in the United States, Phase 1.. Report (lvashington, D.C., 
April, 1977). 
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form was designed and tested. After some modification (there were some 

complicated skip patterns), the coding was completed by the deadline 

date of June 30. The coding task was divided into two parts. The 

objective, non-legal factors were coded by the project staff. The 

elements that required legal interpretation or prosecutoria1 experience 

(such as, sufficiency of evidence to make a £rime facie case, existence 

of constitutional questions involving search and seizure, Miranda, 

etc. and the inherent 'comp1e;dty of proving this offense) were coded by 

Leonard Mellon, the Deputy Director of the project. This technique 

introduces the question of bias or subjectivity and calls for validation 

through replication by others '''ith prosecutorial experience. A limited 

attempt was made to validate these more judgmental evaluations. Our 

prosecutor consultant, William Wessel recoded the 30 cases used in the 

testing activity; his responses were compared to Hr. Mellon's and 

discrepancies were resolved. Additionally, Mr. Sheldon Greenberg, First 

Assistant in the Kings County (Brooklyn) District Attorney's office, 

revievled each of the test cases and their legal-evidentiary fact 

patterns for inconsistencies, ambiguities, and other debilitating 

factors. 

Clearly, these limited activities need expansion as the work 

proceeds and more systematic effort made in this area. Hm"ever, the 

start has been made. The methodological approach is flexible enough to 

allm" for adjustments as we learn more and more about the relationships 

between the component evidentiary parts and their significance. For 

this proj ect hmvever, 'ole have included every variable that seemed 

reasonable and available into the file. It is important to note this 

because before it is ready for extended use, the unimportant factors 
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need to be identified and eliminated. If not, subsequent use of the 

file in its "rm"" state vlould have to cope with unnecessary or even 

unimportant information. 

2. The criminal history of the defendant is the second major 

component of the standard case set. The statistical activity involved 

developing a scale that could reflect and quantify the seriousness of 

the defendant's criminal history. The PROMIS system, for the lack of a 

better tool, modified the base expectation scale developed by 

Gottfredson to predict recidivism from California correctional 

institutions. 1S This scale contains a number of facts that are 

available to and considered important by bail release agencies, or 

probation and parole departments. Commonly, they include such facts as 

employment history and community stability. Yet, these facts are not 

generally available to the prosecutor at intake, nor does he necessarily 

consider them important. Clearly, vle needed a scale that vlQuld be 

responsive to the prosecutor's intake function and charging decision and 

based simply on the criminal history of the defendant. The 

incorporation of this developmental task into the research project was 

undertaken so that we could analyze the importance of the defendant's 

prior record relative to the seriousness of the offense and the 

evidentiary strength of the case with respect to charging decisions. 

A sample of 100 criminal histories held by the Ne~" Jersey State 

Police, were stripped of identifiers, and reformatted. From thDse 100 

records, 25 "lere selected to provide a ~"ide range of criminal activity 

1SD.M. Gottfreson and R.F. Beverly, "Development and Operational Use of 
Prediction Hethods in Correctional 1.Jork," in Proceedings of Social 
Statistics Section of American Statistical Association (Hashing ton, 
D.C.: The American Statistical Association, 1962). 
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and length of record. Initial testing for response variation was made 

by Stanley Turner using Temple University students. The results showed 

a basic level of consistent response, but revealed the need for some 

adjustment. The records were adjusted and modified~ anchors set, and a 

response scale of 1-7 established for subsequent testing by assistant 

prosecutors. 

The initial testing was based au criminal arrest records and did 

not note dispositions. After the initial response range was 

established, the question of how to include dispositions on the record 

was addressed. It was decided to use only the dispositions of 

acquittal, conviction and dismissal and apply them in the same 

proportional distributions as were present in the original police 

records. The testing process ~"as repeated by Dr. Turner until two sets 

of 25 criminal histories were developed, one set without dispositions, 

one set with. These sets were then tested in some of the prosecutor's 

offices participating in the study and the results are reported in 

Appendix C. 

Although the evaluation of the 25 crim:ional histories is not 

time-consuming (it takes about 15 minutes for an assistant to complete 

the test) the number of tests made by prosecutors to compare the effects 

of withholding dispositional information \"as few because project staff 

time was restricted. On the other hand, the number of cases available 

to test the effect of the defendant's criminal history on the decision 

·1 

making process was very large as a result of the testing activity. 

Further work in this area is of course, indicated. 

3. The conceptualization and design of an evaluation form was 

the last activity undertaken in developing quantitative tools. This wOas 
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a difficult task because it meant specifying the dependent variables 

that should be used to measure k k un 4 form 4 ty within the conceptual frame 

established for this project. Since the primary objective was to 

bl of measuring differences in decisions, produce instruments capa e 

questions were develope to d test for these with respect to the urgency 

of the case for prosecution, Ylhether it should be accepted for 

prosecution, what the expected disposition ~vould be, at what level of 

h h t The process oriented questions court processing and, ,(it ~v at sen ence. 

included two probes: (1) to determine the extent to which the 

assistants agreed in their assessment of the court processing systems 

after intake, and the extent to which they agreed on reasonable and 

appropriate outcomes. Since it is largely unknmvn how the prosecution 

process changes over tlme, " or what other factors come into play after 

the case has been accepted for prosecution, these questions were asked 

to explore these areas for a l tlona mow • dd "" 1 1 ledge In one respect, this 

moved the proj ect eyon k k k b d ;ts or;g;nal scope which ~vas to examine the 

and accusatory functions to an examination of the entire screening 

prosecutorial process. In another respect, since the site visits showed 

of an "office" concept, then it is reasonable to assume the importance 

that decisions are made with respect to expected final dispositions and 

not merely dlsposltlons " "" occurl"ng at the end of the process steps of 

intake and accusatlon. . The extent to which the final expected outcomes 

explain part 0 t e In ace an f h . t 1 d accusatory decisions, is clearly an area 

worthy of further examination. 

The case evaluation form incorporated the basic elements of the 

conceptual framework used in the Policy Analysis for Prosecution into 

its design. The policy of the prosecutor was indicated by the questions 
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concerning priority for prosecution, the accept/reject decisions and the 

sentencing recommendations. The strategies and programs used to reach 

dispositions were indicated by the questions regarding the location of 

the disposition, level and type. Some aspects of the organizational 

structure through \vhich policy was implemented, and the allocation of 

resources consonant with the office's priorities were captured by 

identifying the organizational unit to which the assistant was assigned, 

the months of prosecutcrial experience each assistant had, and the 

identification of the policy maker or leader of the unit. 

The collection of this organizational assignment and the 

experience level of the assistant \'laS important also because it not only 

indicated the experience level of the office, but hOy7 the experience 'vas 

distributed. It seems ultimately, that a system needs to be derived 

that will permit this information to be integrated \vith the functional 

activities of prosecution--intake, accusatory, pre-trial, etc.--so that 

comparability s~udies can be performed. For this report, the analysis 

has been kept within the office. 

The deSignation of the leader and obtaining his evaluation 

presented unexpected difficulties. This resulted in developing criteria 

that define and differentiate between leaders. First, depending on the 

structure of the office, the jurisdiction of the prosecutor and his 

involvement "'ith the actual operations and management of the office, the 

definition of a leader varied Widely. For example, the Attorney General 

of Delaware has little operational or management involvement with 

criminal proseeutions. This activity is delegated to the "State 

Prosecutor". In this office, clearly the State Prosecutor should be 

defined as the major policy maker for criminal prosecutions and hence, 

considered as the leader. 
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On the other hand, the Brooklyn District Attorney maintains 

active and "hands on" kno\vledge about the operations and management of 

his office, including a personal knowledge of the vast maj ority of his 

assistants. Because the office is large, two of his top thr.ee executive 

staff, are also intimately connected with the policy-setting and policy-

making aspects of the office. Additionally, with an organization 

structure that is hierarchical and bureaucratic, each of the smaller 

organizational unit heads (called bureau chiefs) implement the policies 

and priorities of the office within their specialized sphere of 

responsibility, transmitting policies and priorities horizontally, as 

well as vertically. In this office then, one can discern three levels 

of leaders, the District Attorney himself, his executive staff and the 

operational bureau chiefs. 

Thus, the first problem of defining the the policy-making leader 

was initially resolved by identifying all the possible leaders in the 

office and using, where feasible, the highest ranking one· 
It "]QuId 

seem that, ultimately, it might be beneficial to analyze policy leaders 

at all levels. An insight into this task can be gleaned from the 

analysis of the Brooklyn data that is presented in Part 2 of this 

report. 

The second problem, that of obtaining information from the 

leaders was not resolved, only mitigated. The testing places a demand 

on the chief prosecutor's time that, in some instances, simply cannot be 

met. 
This was the case in Brooklyn and New Orleans, but fortunately not 

so in Salt Lake City. In an effort to reduce the time needed to 

evaluate the set of cases, the standard evaluation form, at the 
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suggestion of Brooklyn's First Assistant, was modified and a Gold form 

created that eliminated all open-end responses, speeded up the 

evaluation process, yet captured enough information to permit analysis 

with the rest of the office. A copy of this is found in Appendix A. 

The first evaluation form was designed and tested during the 

Hiami and Norfolk site v;s;ts. Th . ~ ~ e quest~ons originally called for 

open-ended responses since we could only conj ecture ~vhat the anm(lers 

might be. After each of these two trials, the questions were reworded 

to further clarify their meaning and intent. The open-ended mode made 

completion time--consuming. It took the assistants from 2-3 hours to 

read, evaluate and complete the forms for just 10-12 cases. Not only 

was time a problem but other intrinsic difficulties in the cases 

themselves ~'lere uncovered. F r 1 th .. 1 o examp e, e or~g~na set of cases were 

weighted toward the serious end of the scale for both offense and 

evidentiary strength. As a result, '.".e had to adjust them so they would 

be more representative of the entire range \'7e were trying to test. He 

also found other problems inherent'in the definition of crimes--these 

included the names of the crimes, state variations in defining what are 

crimes, and definitions and distinctions between misdemeanors and 

felonies. All of these problems '(lere important because the standard 

case set was designed for use across jurisdictions and for comparative 

analysis purposes. Nost of them were resolved by changing either the 

questions or responses on the evaluation form. 

After a final test in Brooklyn, the data appeared to be acting 

rationally and predictably. Host minor problems had been cleared up; 

final adjustments "lere made and the evaluation form 'l7as changed from 

open-ende.d to closed with a checklist for responses. The case size was 
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increased to thirty to ensure a minimum of data for the statistical 

analysis and testing was initiated. 

In the fall of 1978, the standard case set was tested at four 

sites: the Attorney's General Office, Wilmington, Delaware; the County 

Attorney's Officl~, Salt Lake City, Utah; the District Attorney's Office, 

Orleans Parish, Louisiana; and the District Attorney's Office, Brooklyn, 

New York. The last three sites had participated in the policy analysis 

component of thE! project, having been studied by teams composed of staff 

members and consultants. Thus, findings interpteted here are based on 

the actual knowledge of the policy and operations of the offices. The 

Attorney General of Dela~vare, was not studied as part of the policy 

analysis segment of this project, but consultant Edward Ratledge has 

worked closely with this office since 1972 and more recently, in his 

role of Director of Research, at the College of Urban Affairs, 

University of Delmvare. As a result, he had acquired extensive knoH-

ledge of the offices's rules and procedures. This coupled ~vith his long 

association with our research objectives and programs allowed us to 

substitute his findings as equivalent to the site visits the other 

offices had undergone. 

T~vo sites, Brooklyn and Wilmington, were tested first. Based on 

a critique of the standard case set supplied by both prosecutor's 

offices and staff review, one case was rejected and another substituted 

for it and the statement of facts were tightened up-- especially as they 

addressed thE! questions of seriousness of injury, type of identification 

made, and thE! relationship of the defendant to the other parties in the 

incident. In addition to covering the full range of seriousness, the 

standard case set was designed to be as complete and unambiguous as 
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possible. Our purpose was not to test the amount of variability that 

occurs when uncert,ainty is interjected in the decisionmaking process, 

rather decisions under optimal information circumstances. Thus, the 

critiques volunteered by the prosecutors inrireased our confidence not 

only in our adoption of this requirement, but in the soundness of the 

cases. One should note, hm"ever, that this task is not finished. We 

have received critiques on only 30 of the approximately 150 cases 

available. The balapce have yet to be tested. What this task did point 

up ~vas the necessity for continuing ~dth this activity. 

The Brooklyn and Wilmington tests were conducted personally by 

the project staff, and included their presence at the sites to explain 

and help administer the testing procedures. They also included follow-up 

on-site visits to collect the results and receive the critiques of the 

cases. In Ne~v Orleans and Salt Lake City different procedures were 

tested. The Ne~v Orleans office was visited only once prior to the 

testing when the purposes and procedures were explained; the Salt Lake 

City office ,vas tested without any personal contacts. Instead ~ve relyed 

on mail and telephone communications to explain and administer the 

tests. On review of all methods, it seemS clear that the tests can be 

conducted with only a few (even one) visits. However, we must note 

that, given the state of the art, it is still essential that some 

knowledge of the office and its procedures be obtained from on-site 

observation. Otherwise, any interpretation of the data may be suspect. 

Special attention is given to the data obtained from a the 

District Attorney's Office in Brooklyn because it indicates some of the 

more pow'erful and valuable uses to which the standard case set can be 

put. The Brooklyn office is large, employing at the time of the testing 
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r almost 300 full-time assistants. The office under the leadership of 

[ 
Eugene Gold, the District Attorney, has'a long history of innovative 

management and an active interest in the improvement of the prosecutive 

functions. This interest was naturally enough imbedded in both the 

Chief Assistant, Robert Keating and the First Assistant, Sheldon 

Greenberg. After they saw the results of the pre-test, they r@quested a 

full scale test of all assistants in the office and a'lditionally, asked 

that it be timed to permit testing approximately 60 new assistants who 

were entering the office the day after Labor Day. This latter group 

represented newly graduated law students who had just recently passed 

the bar and were to receive t,vo weeks training before assignment to 

other parts of the office. It was during this training period that the 

test ,vas administered. This Wc.cl an unexpected and tremendously valuable 

opportunity to advance our research efforts, since we were further asked 

to test the neHly employed assistants after they had nine months to a 

[ yea r I s exper i en~e. 

[ 
Another major contribution resulting from the testing of the 

Brooklyn District Attorney's office Has the organizational analysis it 

permitted. This large office was organized into 12 clearly identifiable 

bureaus or divisions, each headed by a bureau c.hief, and supported by 

[ small groups of assistants. Each of the chiefs were identified so that 

the results could be analyzed within and bet\veen the organizational 

units. The resultant file represents the first time that the'priorities 

and consensus of the assistants \vithin each of the organizational units 

can be measured. The opportunity to \'lork with data such as this is 

1 almost unbelievable and represents a giant step forward in extending our 

[ 
ability to quantify prosecutorial activity and examine it organizationally. 
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For the District Attorney, the data offers a personnel 

management tool that sheds light on the extent of training and agreement 

there is in the office. It anSWers the question as to whether there are 

some bureaus or divisions that behave differently. It examines the 

specialization of certain bureaus and looks at whether the assistants in 

them "know what is going on in the rest of the office". It serves as a 

test instrument to measure the effects of training and socialization. 

TIle potential uses of the standard case set have been indicated 

in only the broadest strokes. It t I s rue exp anatory po\Ver must wait 

until more detailed analysis of the data has been completed. 

Analysis 

This report, because of the time limitation imposed by the grant 

and because of the unexpected volume of information collected, by 

necessity, is limited in its presentation. There was so much analysis 

that could be done; that we \Vere forced to select from the total 

universe that which was first, important to the objectives of this 

proj ect, and second \vhich could be done within the time allowed. The 

decisions as to what to include in the first analysis were made after 

much deliberation and consultation \'lith the Advisory Borad, LEAA grant 

monitors and proj ect staff. The result \Vas that this report would focus 

on the dynamics of the case set itself, and the extent to which it could 

measure differences or changes in offices a~d among offices. Since the 

primary pllrpose of this test and research proj ect was to determine 

whether tools could be developed to measure uniformity and consistency 

between decisionmakers, this became the focus of the analysis of the 

data. As a result, causal relationships, important factors and 
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influencing variables were excluded from this analysis. In other words, 

f th dependent '7ariables, their relationships and this report ocuses on e , 

meanings, rather than on the explanatory power of the independent 

variables. This latter analysis will be conducted subsequent to this 

one and the results reported in other documents. 

Even the dependent variable analysis was not without difficulty. 

Many of the responses represented nominal scale values and, therefore, 

required statistical' techniques not generally used. Other difficulties 

stemmed from the need to define some of th~ concepts before they could 

be analyzed. For example, one of the more difficult was what 

constitutes agreement. If one assistant expects case disposition to 

occur at preliminary hearing and another at arraignment how far mvay 

h t S ses ~ The answer, of course, from perfect agreement are t ese -wo re pon : 

involves utilizing different methodological techniques and subjecting 

the responses to other analytical procedures. This is a complicated 

task. For this report, we have taken a more limited approach--defining 

agreement as perfect agreement between responses. The need for 

continued work in this area is, of course, indicated and underway. 

Another challenge stemmed from determinating what constituted 

significance. eoretlca y, we Th . 11 could argue that since the data 

collected from the offices were not samples, and since th"" offices were 

not samples of any universe, tests of significance were irrelevant. 

do this, in our opinion, would be to beg the question. Assuming the 

responses were samples of a' larger decisionmaking environment, we 

applied tests.of significance because we had to have some measure or 

standard against which we could make statements. 
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What was highlighted in analyzing the dat from the Brooklyn 

District Attorney's office was a real problem--namely, the distinction 

between what is statistically significant and what is operationally 

significant. Even if He statistically shm-1ed levels of disagreement 

between the chief of a division and his assistants, we were not able to 

state whether these differences were recognized, either operationally or 

administratively, by the chief or any others in the office. The 

limitations of the power of these statistical tools are most noticeable 

as one attempts to interpret them. "When do differences become 

observable" should be a major question addressed in future research. 

Finally, as the unit of analysis moved from a within-office 

model to a comparative level, other analytical difficulties were 

encountered. First, the size of the offices varied considerably from 

Brooklyn's high of 282 to Hilmingtsm' s lO~l of 18 assistants. This in 

itself impedes comparative analysis unless some indexing is applied to 

the responses and assumptions made that size is not an influencing factor. 

Secondly, the procedures and court systems varied so that it was quickly 

obvious that some explanations had to be given about the specific 

criminal justice e'nvironments within which the prosecutors served. 

"lhile in one sense, this was limiting because the explanatory pmver of 

the responses were weak, in another sense, it was important because it 

confirmed another major hypothesis of the study, namely that offices do 

differ and that the differences can be measured. 

From comparative analysis, \V'e were able to extract some 

principles and findings that identified and established some standards 

for data collection and measurement. We were also able to demonstrate 

the validity of the measures and the need for flexible, easily obtained 

and quickly analyzable variables. 
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The analysis presented here is only a sampling of the 

possibilities for research from this rich data base. The conclusions 

reached at this point are tentative since they are based upon only four 

sites and the instruments still require further refinement and testing. 

In addition, some of the concepts require the use of empirical 

techniques which, at least at this time, are not amenable to rigorous 

statistical tests. As research continues such tests will be identified. 

However, vle have chos~n to describe the maj or capabilities of the data 

set without the usual reference to confidence intervals or tests of 

significance beyond those which are obvious and straight forward. 

Structure of the Report 

The results of this research and development activity are 

presented in a sequence that conforms with the goals and objectives of 

the grant. The first part of the report presents in summary form, the 

results of the testing in the four sites with a discussion about its 

meaning and limitations. 

The second section is divided into three parts. The first 

reports on the amount of agreement found between the assistants and the 

chief policy makers in the office. It examines the extent to which, if 

you know the chiefs' policies and priorities, you can predict the 

assistants' decisions. Or conversely, it measures the amount of 

congruence betw'een the leader and his follow·ers. Each of the offices 

are analyzed from this perspective. Then leaders of each of the offi.ces 

are compared to the assistants in offices other than their o~m to 

measure the amount of congruence that could occur if, in fact, they were 

transferred to head up these offices. The results shm07 the sensitivity 

of the test instruments, their ability to measure differences and the 
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power of the instrument to analyze decisionmaking processes under 

simulated conditions. 

The second part addresses the questions of how much internal 

uniformity exists among the decisionmakers without respect to 

the leader. Here tests and analysis are made to measure variations in 

the decisionmaking process overall and to establish base levels of 

uniformity in addition to measuring differences. 

The third part of this section addre~ses the complexities due to 

organizational size and examines the differences that occur within 

smaller organizational units and among different levels of policy 

leaders. The analysis, the first of its kind in the United States, was 

a~ded by a number of factors: .the willingness of the Brooklyn District 

Attorney to test all his assistants, the organization of the office into 

twelve separate bureaus or units, and the cooperation of the District 

Attorney in identifying leaders and placing assistants within the unit. 

The additional good fortune of also being able to test the entering 

class of assistants before they received job training also established a 

base for measuring the extent of uniformity and consistency that would 

occur as they became more experienced in the office. The results of 

this special analysis are presented in this section. 

The last section of this report (Part 3) shifts emphasis from 

the agreement among the decisionmakers to the case set and the dependent 

variables tested. Here, the thirty cases are systematically examined by 

pairwise regressions and multiple regressions to identify any 

correlations that may exist between the dependent variables, and 

specifically with respect to the explanatory or predictive pO'07er of the 

variables collected. Special emphasis is given to determining the 
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ability of the priority for prosecution variable to explain other 

relationships. In this section, we were not trying to discover ne\y 

facts but rather reaffirm the validity of the case set as an accurate 

and sensitive indicator of different aspects of prosecutorial 

decisionmaking. 

Appendices are attached to present samples of the case set and 

evaluation form (A), summarize the variance attached to each of the 

cases (B), describe the data processing techniques and procedures (C) 

and present the results of testing criminal histories (D). 
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The standard case set was administered to 356 assistant 

prosecutors in 4 jurisdictions. Each assistant responded to a set of 

30 cases, 24 of which were identical for all offices--the 

difference resulting from changes that were made to the original set 

of cases after they were tested in Brooklyn and Wilmington. These two 

jurisdictions responded to the original thirty cases; Salt Lake City 

and New Orleans respond~d to the modified set of cases. Of the six 

cases which changed, one was a new case, the balance were modifications 

to clarify points. See Appendix B for a 1 isting of the cases and 

identification of those that are the same.) The participating juris-

dictions are identified in Table 1. 

Table 1 

Prosecutors Participating in Testing the Standard Case Set 
September - November, 1978 

Jurisdiction 

District Attorney Eugene Gold 
Kings County (Brooklyn) NY 

Attorney General Richard Weir 
Wilmington, DE 

District Attorney Harry Connick 
Orleans Parish (New Orleans) LA 

County Attorney Paul Van Dam 
Salt Lake County (Salt Lake City) UT 

42 

Number of Assistants 

Office Total Responding 

320 282 

18 13 

61 34 

24 21 

I 
II 

i 
I 

The analyses presented in this report are based on thirty 

cases when the standard case set is being tested within an office and 

a subset of 24 cases when the inter-office results are being pre-

sented (see Part 1 I). 

Tables 2-8 contain the percent distributions of the responses 

to the questions asked on the evaluation form. (See Appendix A for a 

copy of the form.) The question asked is displayed at the heQd of the 

page, fol lowed by the distribution of responses for each of the sites 

and a brief commentary. 

Each commentary addresses three primary issues: 

I. The value of using a standard case set to obtain responses 

to the question and an evaJuation of its power or limitations is explored. 

2. The more interesting results obtained at each site are 

highlighted. 

3. A critique of the question with respect to its ability 

to produce reI iable measures of the concept of concern is provided. 
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Results of the Administration of the Standard Case Set 

Q.1. AFTER REVIEWING THIS CASE, WOULD yOU ACCEPT IT FOR PROSECUTION? 

Percent 

Accept 
Rej ect 

(1) YES __ _ (2) NO __ _ 

Table 2 

Percent Distribtution of Accept/Reject Rates 
by Jurisdiction 

Brooklyn Wi lmington Ne\-J Orleans Salt Lake City 

100.0% 100.0% 100.0% 100.0% 

84.9 89.0 77.9 78.6 
15.1 11.0 22.1 21.4 

The standard case set is able to differentiate between 

acceptance and rejection standards that are used in making charging 

decisions while holding constant influencing factors such as, different 

type crimes, quality of pol ice reporting, and different amount of 

available information. 

There is a clear indication of two different types of intake 

processes. Even.though the assistants are looking at the same set of 

cases, one type (Brooklyn and Wilmington) rejects proportionately few 

cases; the other (New Orleans and Salt Lake City) exhibits a rejection 

rate almost double that of the first. This distribution is entirely 

consistent with the policies and procedures used in the offices which 

have been verified through independent on-site visits. 

The question is simple and no difficulties were experienced 

with the responses. Its value lies in the abil ity to quickly discern 

levels of acceptance within an office, and, as will be demonstrated 

in Part I I, it is a sensitive decision variable for measuring uni-

formity and consistency in intake pol icy. 
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Q.2. CONSIDERING THE CHARACTERiSTICS OF THIS CASE AND YOUR COURT, WHAT 
00 YOU EXPECT THE MOST LIKELY DISPOSITION WILL BE? (CHECK ONE) 

Table 3 

Percent Distribution of Expected Dispositions 
by Jurisdiction 

Jurisdictions 

Disposition Brooklyn Wilmington New Orleans 

Percent 100.0"10 100.00/0 100.0% 

Plea 62.1 63.1 36.9 
Dismissal J. J 0.3 0.1 
Nolle 0.0 0.0 0.6 
Conviction 21.0 31.7 51.6 
Acqu i tta I 1.4 0.3 1.6 
Dec) ine to Pros. 0.1 0.3 0.9 
No True Bill 0.4 0.0 0.0 
ACD 5.0 0.0 0.0 
Transfer 1.1 0.9 0.3 
Defer Pros. 0.1 0.0 0.3 
Non-Cr i m. Al ts. 2.4 0.0 0.1 
Diversion 1.0 0.0 2.8 
FTA 0.6 0.3 0.0 
Canlt Predict 3.1 2.3 4.7 
Other 0.6 0.9 0.0 

Salt Lake City 

100.0010 

42.4 
0.2 
0.0 

51.7 
1.2 
1.9 
0.0 
0.0 
0.0 
0.4 
0.8 
0.0 
0.2 
3.1 
0.0 

This table demonstrates that the standard case set can be used 

to distinguish a plea oriented prosecution system from a trial oriented 

system. The plea is shown to be the preferred disposition for over 

60% of the cases tested in both Brooklyn and Wi lmington. In contrast, 

the trial oriented pol icy of New Orleans is del ineated by the rela

tively small proportion of pleas (36.3%) as compared to the higher trial 

conviction rate (51.6%). 

Further is is interesting that assistants cannot predict some 

dispositions which normally occur in any office, such as nol1es, 

dismissals, acquittals, etc. We are inclined to think that 

this is due to the fact that assistants will not be able to 
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predict dispositions if they rarely occur; are not part of an office-

approved dispositional strategy; are outside of their control or if 

they contain future difficulties that are not visible from the infor-

mation presented. 

~ ( 
With respect to the question itself, there are too many 

responses; the answers s~ould be collapsed into fewer categories 
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and based on other analysis, it appears that these categories 

should be plea, conviction by trial, and all other. 
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Q.3. ASSUMING THE DISPOSITION YOU HAVE GIVEN IN THE PREVIOUS QUESTION, 
WHERE IN THE COURT PROCESS DO YOU EXPECT THIS CASE TO BE DISPOSED 
OF? (CHECK ONE). 

Table 4 

Percent Distribution of Disposition Location 
by J uri s d i c t i on 

Jurisdictinns 

Exit Point Brooklyn Wi lmington New Orleans 

Percent 100.0'10 100.0"10 100.0% 

Firs t Appea r . 
for Bond Set 16.0 0.3 2.5 

Prel im. Hrg. 14.6 1.2 1.8 
Grand Jury 1.2 0.0 0.0 
Arrai gnment 12.0 0.6 10.2 
After Arraign. 

before Tr. 29.5 51.5 29.4 
1st Day of Tr. 2.9 12.5 1.0 
End Bench Tr. 1.0 4.9 7.3 
End Jury Tr. 22.8 29. 1 47.7 

Sal t La ke City 

100.0% 

0.8 
6.4 
0.0 
4.6 

33.3 
1.9 

11.0 
42.0 

This table indicates how the standard case set can be used to 

show where the caseload exits. The location in the process where dis-

positions occur provides a good indication of the entire system's dynamics. 

By categorizing the process steps into the broad functions of 

intake, accusatory, pre-trial and trial, we see that in New Orleans 

and Salt Lake City, over 40% of the cases move into the trial process, 

whereas in the other two sites, 70 to 8~1o of the cases are disposed of 

before the first day of trial. This table also shows how 

the external environment forces the occurrence of certain dispositional 

patterns. For example, the zero disposition rate in the Grand Jury in 

Wilmington occurs because the Attorney General is not represented at 

Grand Jury proceedings. As a result, they hand up indictments and the 

Grand Jury rarely no-bills the police complaints. 
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« This question points up the need for a time dimension to be 

overlaid on the process steps. Since it does not provide information 

f about the amount of system time involved in and between the process 

I 
steps, it is difficult to impute delay or inefficiency to the system. 

Although Wilmington appears to wait until after indictment to start 

( disposing of its cases, it actually disposes of about 50% of its 

cases in the period after arraignment and before trial, t his should 

( not be equated to a delay factor. First, the process is fast-moving. 

i 
The time period from arrest to arraignment Is about four weeks and 

to first day of trial is generally ten weeks. Additionally, the 

i~ ""-, 

Attorney General will not dispose of a case which has been accepted 

for prosecution until an indictment has been returned. 
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Q.4. AT WHAT LEVEL WILL THIS CASE BE DISPOSED OF? 

Table 5 

Percent Distribution of Level of Disposition 
By Jurisdiction 

Jurisdictions 

Level Brooklyn Wi lmington New Or 1 eans 

Percent 100.0% 100.0% 100.0% 

Felony as 
Charged 25.4 61.9 70.3 

Felony Lesser 
Cha rged 30.3 12.5 4.6 

M isd. as 
Charge 

Misd. Lesser 
7.5 13.4 22.0 

Cha rge 24.8 11.3 2.3 
Violation 6. 1 0.0 0.3 
Other 5.9 0.9 0.5 

Salt Lake City 

100.0% 

55.3 

15.7 

18.4 

7.8 
0.7 
2. 1 

Th~:standard case set can be used effectively to identify 

different patterns of acceptable dispositions which are presumably 

dictated by poli~y or system capacity. New Orleans, with its rigorous 

screening and a policy of minimal plea bargaining, clearly has trans

mitted its pol icy through the office since few cases are expected to be 

disposed of by a Ilbreakdown". Brooklyn, on the other hand, is accus

tomed to disposin!j of a high volume of cases that have received limited 

review at intake, and thus, uses plea negotiation extensively. Further, 

it is interesting to note that in this ~able, Salt Lake City departs 

from the pattern followed by New Orleans for the first time. 

The data suggest that although both offices perform rigorous 
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intake review. Salt Lake City. unlike New Orleans uses plea negotiation 

as a dispositional route. Between the remaining two offices. Wilming

ton imposes what appears to be higher standards than Brooklyn. This 

maybe attributed to a "no reduced plea" cut off rule. 

The question was constructed with difficulty since we had to 

overcome the problem of interstate variations in definitions of 

felonies, misdemeanors and violations. Since we are, for the most part,. 

interested in identifying the dynamics of the office's dispositional 

strategies and not the legal definitions of the crime, we let the 

"misdemeanor lesser charge," response remain ambiguous. Although we 

lost the ability to identify how much the charge was reduced from the 

original charge of felony or misdemeanor, we gained simplicity and 

the more important piece of information. 
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Q.5. IN YOUR OPINION AND IRRESPECTIVE OF THE COURT, WHAT SHOULD BE AN 
APPROPRIATE AND REASONABLE SENTENCE FOR THIS DEFENDANT? (CHECK 
ALL APPLI CABLE). 

Table 6 

Percent Distribution of Appropriate Sentence 
by Jurisdiction 

J uri s d i c t i on s 

Sentence Brooklyn Wilmington New Orleans 

Percent 100.0% 100.0% 100.0% 

None or Fine 4.4 0.0 0.7 
Conditional 
Discharge 12.8 3.0 3.4 

Probation or 
Diversion 23.6 34.7 27.5 

Lockup 59.2 62.3 68.3 

Salt Lake City 

100.0% 

0.4 

2.7 

34.7 
62.2 

This table indicates the potential power of using the standard 

case set to compare differences in sentencing expectations among 

jurisdictions. 

It is interesting to note that there is substantial agreement 

among all sites, regardless of charging pol icy, dispositional strategies 

and levels of dispoiition with respect to the percent of responses 

that advocate some Jailor penetentiary time. Also of interest is the 

variation that occurs in what is considered to be appropriate sentence 

for those cases at the lower end of the severity scale. We will show 

that policy variation is more circumscribed for the serious cases and 

less restricted for the less serious cases--a condition that is reason-

able and to be expected. 

While the responses were del ineated into finer categories on 

the evaluation form, the broad categories presented in this table or 

similar ones are recommended. Since the responses chosen are those 
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available in a jurisdiction, some may never be selected in 

one jurisdiction and chosen with high frequency in another. For 

example, the adjournment in contemplation of dismissal (ACD) is a 

'conditional discharge route available in Brooklyn and is used exten-

sively to dispose of minor cases. That disposition was not found in 

the other jurisdictions although similar ~ispositions by other names 

were. Other external factors may also exist which effect the selec-

tion of a sentence. Jail capacity or court capacity are good illus-

trations. New Orleans, for example, is located in a state where the 

U.S. District Court has prohibited increase in the state prison popula-

tion at Angola. Likewise, Wilmington has a District Court 1 imitation 

at Smyrna. 
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Q.6. IF JAIL OR PENETENTIARY TIME, HOW LONG? _______ _ 

Yea rs Sen-
tenced 

Percent 

Less than 
I - 3 
Lf - 6 
7 - 12 

13 - 23 
24 Plus 

Table 7 

Perc~nt Distribution of Years of Incarceration 
by Jurisdiction 

Jurisdictions, 

B rookl yn V/ i 1 mi ngton New Or 1 eans Salt Lake City 

100.0% 100.0% 100.0% 100.0% 

7.7 3.8 3.3 16. 1 
52. 1 37.0 21.9 48.3 
15.9 19.7 II. I 26.0 
14. I 21.6 13.1 3. I 
6.8 13.0 15.9 2.0 
3.7 4.8 34.9 4.5 

The wide differences displayed between the jurisdiction with 

respect to the appropriate length of incarceration are fascinating. 

Of great interest is the contrast between the two offices--New Orleans 

and Salt Lake City--which appeared to have rigorous charging standards 

which took a trial-oriented stance. New Orleans assistants felt that 

63.9% of the defendants should be locked up for seven years of more. 

In contrast, Salt Lake City assistants felt that only 7.6% should be 

locked up for that period of time. Part of this discrepancy might be 

explained by the fact that only one judge is normally available to try 

criminal cases in Salt Lake City. This also may explain why the office 

participates in plea bargaining (which from this table appears to be 

sentence bargaining. 
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The question does need to be reconstructed in the future. As 

it exists now, it probably reflects the local sentencing practices as 

they are influenced by parole and probation decisions, good time 

credits and habitual offender acts among others. Thus, in the future, 

it is recommended that the question be restated to ask for "actual time 

to be se rved" . 
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Q.7. CIRCLE, THE NUMBER THAT BEST REPRESENTS THE PRIORITY YOU, YOUR
SELF FEEL THAT THIS CASE SHOULD HAVE FOR PROSECUTION. 

2 3 4 5 6 7 

Lowest 
Priority 

Average 
or 

Normal 

Top 
Priori ty 

Table 8 

Percent Distribution of Priority Scores 
by Jurisdiction 

Jurisdictions 

Priority Brooklyn Wi lmington New 0 r 1 eans Salt Lake City 

Percent 100.0% 100.0% 100.0% 100.0% 

1 13.9 6.9 10.1 11.9 

2 1.3 .6 9.0 9.7 11.4 

3 14.8 17.7 9.2 9.9 

4 24.9 27.8 29.3 28.3 

5 14.9 18.3 15.9 15.1 

6 11.7 15.2 13.5 15. 1 

7 6. 1 5.1 12.4 8.3 

A primary purpose in developing the standard case set was to 

create a technique for measuring prosecutoria1 priorities that were 

~nvironmentally and policy free. As we have seen from the previous 

discussion, the prosecutor1s response were clearly linked to the 

environment and/or policy which had been observed. The priority scale 

displayed here is independent of these factors and its value lies in 

its ability to ascertain prosecutorial priorities without regard to 

the environmental factors or the local criminal justice system charac-

teristics. This is important because it can be used as a normative scale 

for the value of cases for prosecution, thereby, al lowing priority to 

exist in numerical form and early on in the process. 
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A. CONSISTENCY: AGREEMENT OF ASSISTANTS TO LEADERS 

1. Introduction 

A primary objective of this research was the development of a 

test instrument that was capable of measuring the amount of uniformity 

and consistency among prosecutors and assistants. Consistency is 

defined as the amount of agreement between the policy makers in an 

office and those personnel who implement the policy through a 

decisionmaking process. For this study, it was first necessary to 

identify the policy leaders within the office and then measure the 

extent to which, if knowing their decisionmaking patterns, we could 

predict those of the assistants. The criteria used to define the , 

policymaker or leader, as he is called here, was discussed in detail in 

the Introduction to this report. Briefly, the leaders are defined as 

the prosecutor or one of the chief assistants. 

2. Hypothesis 

The hypothesis tested in this section is that there is a 

relationship between the leader's decisions and those of the assistants 

under his policy control; and that knowing the leader's decisionmaking 

pattern, the assistants' can be predicted. 

There are two explanatory factors that need to be accounted for 

in this test. The first is direction of the relationship: we assume 

that there is a causal relationship between the leader's policy and the 

assistants decisions. Thus, the extent of policy agreement between the 

leader and the assistants should measure consistency. 

The second factor that must be considered in explaining any 

relationship observed is the extent of 'inherent agreement· we assume 

that there is a high degree of agreement among attorneys independent of 
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policy that stems from a homogeneity derived from ethical standards and 

education. 

3. Hethodology 

The approach taken ~'laS, first, to measure the amount of 

agreement between the policy leaders and their followers and second, to 

attempt to measure differences that could be attributed to the effects 

of education and/or ethical standards. The remaining difference th~n 

could be attributed to the effects of policy • 

The amount of agreement was measured first by regressing the 

responses of the leader in the office on the assistants' responses, 

thereby determining the predictive power of the leader and hence, an 

overall measure of agreement. The results of the regression are present 

in Table 9. 

The second task was approached in two ways. First, the 

responses of the leaders in the four offices w'ere matched to the 

responses of the assistants in other offices. This had the effect of 

transferring a policy to another office operating within a different 

environment and thus measured the extent o~ congruence bet~veen the 

leader and his "ne~v" staff. The basic agreement observed under these 

conditions could be attributed to non-policy factors. Since all four 

sites had been studied, it was possible at the outset to determine that 

the policies and procedures varied widely. The different dispositional 

patterns presented in Part 1 also reaffirmed the validity of this 

approach. 

The second approach was to examine the differences in responses 

between the experienced assistants in Brook.lyn and the n~wly hired 

assistants who \vere tested during their first week on board and in 
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f training. It was assumed that the effects of law school education and 

r ethical standards could be most clearly observed under this condition 

and produce measures of high reliability because of the size of this 

f incoming group of 65 assistants. 

4. Analysis 

[ a. Agreement 

[' 
Of all the variables tested, only one is process-free and . 

minimally concerned with the resources of a particular office. That one 

(' is the priority of a case for prosecution. The question, "Circle the 

number that best represents the priority you, yourself, feel that this 

[ case should have for prosecutionH
, lets the individual respondent scale 

( 
each case in order of priority ranging from a low of 1 to a high of 7. 

If there is cornman agreement between the policy makers and the 

(" 
" , 

assistants, it should show most clearly in the extent to which they 

agree on basic priorities for prosecution. 

I~ The results of the regression analysis are reported in Table 9. 

[ 
The dependent variable is the average assistants score for each of the 

30 cases. The independent variable is the priority assigned to the case 

( by the leader. 

What is importa,nt here is the fact that the assistants' 

[ responses can be predicted with a high degree of reliability from the 

( 
leaders' ratings. The r-square which states the amount of variance 

explained by the leader's response ranges from a low of 69% to a high 

[ of 77%. The latter statement is further supported by the comparison 

between the experienced assistants in Brooklyn and the new ones. The 

( difference in the amount of variance explained is 76.3% for the 

( , , 

experienced assistants and 64.6% for the new ones. This leads to a, 
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Tab I e 9 

Results of Regression Analysis of Leade r 
on Followers # 

Brooklyn Wi lmi ngton New Or i eans Salt Lake City 
Experienced New 

Item 

= a + bx 

a 0.81 1. 31 1.63 1. 75 1.04' 

b 0.77 0.63 0.57 0.68 0.69 

t s ta tis t i 0'; 9.71 7.35 6.73 6.90 8.73 

F stat i s t i 0'; 94.35 54.01 45.28 47.64 76.19 
2 

(adjust,~d) .763 .646 r .604 .625 .7'29 

mUltiple r ,873 .804 .777 .790 .854 

Number of 
cases with 
residual greater 
than 1 4 4 4 3 4 

# While formal tests of convenience are not presented here there 

is remarkable similarity among the equations. 

~'; Significant at greater than the .01 level 
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tentative statement that based on this 'test, that the basic agreement i 

[ I 
level among attorneys is substantial and that the transferance of policy 

through the organization can increase the agreement on the order of 20 

[ percent (the actual increase in Brooklyn is 18%). I 
It should also be noted that because of the enormous agreement 

[ l t, , 
i , 

within the offices, it is highly unli~ely that the basic agreement 

[ i ~". v 

levels would ever reach zero. In other words, the true range of 

agreement spreads from more than 50 to something less than 100 .• 

[ Finally, a note has to be made about the cases that shmv [ 
residual differences between their actual score and those predicted by 

lli the regression equation. The 4 (or 5 cases) that have residual ~ 

[ [ 
differences greater than one (but less than two) are not the same ones 

in each of the offices. Of the 21 cases falling into this category, 

~ ,\, [ only 5 w'ere identified more than one time, and 4 of these were 

identified by either the experienced or the new assistants in the 

[ Brooklyn office. This leads us to believe that the differences are not [ t . ; ~ 

[ c [ 
a result of some interval in the cases themselves, put are more a result 

of different interpretations due to policy differences. The residuals 

[ ~ L 
f ' 

are being used to detect flaws in the case set and those with large 

residuals have been examined by several attorneys. 

[ The remaining questions asked of the assistants were not IT I : 

[ ffi 
process-free (as the priority variable was) nor were they amenable to 

regression analysis. Thus, measuring the amount of congruence had to 

[ I I l 

take a different form. An index of agreement was constructed based on 

the number of matches of each assistant's response with the response of 

r 
[ 

" I 
I 
I 

I 

the leader. The total number of matches was then divided by the total 

number of possible matches to produce the index of agreement used in the 
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following tables. Two other potential measures are being explored: (1) 

A measure which would compare the agreement with randomly selected 

assistants and then to the policymaker. (2) A modified form of the 

Index of Qualitative Variation. 

The hypothesis being tested here is that there is a relationship 

between the leader and the followers and that we can rneasure the amount 

of agreement. In this regard, we must remember that these are not . 

sample data, nor are we attempting to generalize outside the office in 

question. 

The variables have been collapsed in the follmving fashion: 

(the original response codes are shmm in the parentheses where 

applicable) 

Screening 1 Accept 
2 Reject 

Disposition 1 Plea 
Type 2 Conviction 

3 All other 

Disposition 1 Early (1,2,3,9) 
Location 2 Middle (5,6) 

3 Late (7,8) 

Disposition 1 Felony (1,2) 
Level 2, Misdemeanor (3,4) 

3 Other (5,6,9) 

Disposition 1 As charged (1,3) 
Reduction 2 Reduced charge (2,4) 

3 Violation and other (5,6,9) 

Table 10 presents the results of the agreement found between the leaders 

and the followers based on the percent match on these variables. The 

reader is cautioned that the level of agreement is artificially higher 

for screening since there are only two possibilities where as for the 

others there are three responses. 

It is obvious that there is a vast amount of basic agreement 
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Table 10 

,.,.;;:t.",..~ 

LJl;I,;~.:".b 

Percent of Agreement Between the Policy Leaders and Assistants 
by Jurisdiction and Disposition Variables 

Disposition Factors 

I n take 
(Accept, rej ect) 

Type 
(Plea, Convict, Other) 

Location 
(Pretrial, Trial, End Trial) 

Early Middle - Late 

Level 
(Felony, Misd., Other) 

Reduct ion 
,,(Original, Reduced, Other) 

/\ 

Brooklyn 
Experienced New 

88.53 81.72 

56.53 52.55 

56.65 48.23 

66.60 58.49 

48.52 49.53 

Wi 1mington New Orleans 

86.67 75.76 

60.00 56.13 

57.67 58.64 

80.00 Not avb1. 

61.00 Not avb 1. 

/r 

~ 

""",,"_.-~cIJ 

Salt Lake City 

80.17 

54.24 

50.24 

Not avbl. 

Not avb1. 

="", 
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within the offices far exceeding what we might expect from random chance. 

level is less than 50%, and for some variables, the agreement reaches as 

high as 88%. 

The character of the questions give indication as to where the 

most variability occurs and why. Screening decisions, for example, and 

the level of dispositions (whether it exits as a felony, misdemeanor or 

other) show consistently the highest agreement rates; while those 

reflecting type of disposition (plea or convict) and location in the 

process (before trial, by the first day of trial or at the end of trial) 

produced the lowest levels of agreement. One can interpret these 

differences in agreement as resulting from the ability of the assistants 

and leaders to agree more on those decisions over which policy control 

is exercised than on those that introduce events over which they have 

little control and hence, are less predictable. 

For example, the screening decisions are under more 

prosecutorial control than any of the others. One could also argue that 

the policy-sensitive or controlled variables by implication reduce the 

amount of discretion allowed the decisionmakers, thereby creating more 

agreement. Lending support to this thesis is the fact that in 

Wilmington, the disposition agreement is higher than Brooklyn's where a 

no reduced plea procedure is in effect. In this jurisdiction, there are 

fewer discretionary choices available to the assistants' Thus, one would 

expect little disagreement under these controlled management 

circumstances. 

It also appears that agreement is more likely when the outcome 

being predicted is under the prosecutor's control and when knmvledge 
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and experience are interjected into the prediction. As Table 10 points 

out, the "new" assistants in Brooklyn showed consistently IO\Oler le.vels 

of agreement about the type of disposition that would be reached and the 

location of the exit from the system--two factors that require 

operational experience. 

Even though the levels of agreement about intake were high in 

all jurisdictions The highest agreement occured in Brooklyn (88.53%) and 

the lowest in New Orleans (75.76%). This difference introduces an 

important concept and principle that yields a key to explaining what 

otherwise might appear paradoxical. Namely, why should a rigorously 

controlled, screening-intensive office such as New Orleans with a trial-. 

oriented prosecutorial stance show the most disagreement about accepting 

or rejecting cases at intake. A reasonable explanation is as follows: 

1. Offices that perform the least amount of screening (with 

the lowest rejection rates) have the highest level of agreement. 

(Brooklyn arid Wilmington reject 15.1% and 11.0% of their cases and agree 

with their leaders, 88.53% and 86.67% of the time, respectively). 

2. Conversely, offices that perform the most screening (~vith 

the highest rejection rates) have a lower level of agreement (Ne\v 

Orleans and Salt Lake City reject 22.1% and 21.4% of their cases and 

agree 75.76% and 80. 1 % of the time, respectively). 

This indicates that as an office cuts deeper into the middle of 

its case load, it disagrees more in the decisions about what to accept 

and what to reject. The decisions at either end of the distribution are 

simple: the most serious are accepted; the trivial, rejected. TIluS, 

the variability that arises as screening intensifies and as more and 

more cases are subjected to rejection decisions is not unexpected~ 
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What is important here is that the agreement rates are 

misleading unless they are explained in conjunction with what the office 

is attempting to do at intake and whether the office screens intensively 

or not. Thus, the measure of agreement or congruence needs to be 

weighted by the size and characteristics of the universe about which 

decisions are made and the policy of the office. 

Finally, what the standard case set shmvs clearly, is its 

ability to measure relative agreement between leaders and followers in 

all offices on a variety of dimensions. Even using the most restrictive 

measure of agreement possible--exact matches of each assistant's 

response to the leader--it points up the enormouS amount of agreement 

that exists and indicates that the effects of policy can be separated 

out from other effects of education, ethical standards and 

socialization. The fact that agreement can be measured and levels of 

congruence with the policymakers determined is important if any of the 

factors being measured reflect the distributive properties of justice. 

If they do and we suspect so, the amount of internal consistency with 

the policymaker can be subjected to scrutiny. 

More important than this is the fact that even with this type of 

instrument and the measures of agreement it can produce, the 

interpretation of the measures is extremely difficult. Agreement by 

itself, may produce misleading statements. As we saw with the screening 

in New Orleans, a relatively low level of agreement does not necessarily 

mean that there is less consistency in the system; rather it may mean 

that the universe under consideration for decisionmaking is expanded. It 

may also indicate that the predicted outcomes are not under the 

prosecutor's control but subject to external forces about which the· 
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decisionmaker has little experience or knowledge, thereby becoming 

little more than a "guess". While the effect of some of these factors 

can be statistically identified, ultimately what emerges is the 

realization that we still do not have a pure measure of what constitutes 

disagreement or it obverse, consistency. 

More than anything else, this analysis points up the need for 

the practitioners and persons operating in the offices to evaluate the 

amount of disagreement that can be tolerated in reality; to define what 

constitutes disagreement and to develop some notion of uniformity and 

consistency that may over time be amenable to statistical 

interpretation. 

b. The Effects of Policy 

The previous section examined the results of using the 

standard case set to obtain measures of ~greement bet1veen the 

policymakers and assistants. It tested the hypothesis that there was a 

causal relationship between the two that resulted in our being able to 

predict the assistants' decision patterns knOWing the leaders. One of 

the major issues in this hypothesis was the level of agreement that 

would have resulted, independent of a specific policy, from law school 

education and the ethical standards imposed by this training. 

To isolate this effect, two approaches were considered. The 

first, already discussed in the previous section, showed the differences 

in agreement between new' and experienced assistants in an office, 

thereby establishing a tentative base for the amount of agreement which 

may be attributed to the training factor. The second, to be considered 

here, shows the differences in agreement if the policymaker were moved 

from one office to another or from one local criminal justice system to 
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another. The results indicate what would happen in terms of consistency 

if policy were changed in an office. 

One would expect that in each instance the level of agreement 

would be less unless the office into which the policymaker was moved was 

compatible with his own. One would also expect that where agreement is 

greater, there are circumstances operating in the office making it more 

desirable than the ones in his own office. What these circumstances are 

cannot be explained by the measures. 

To develop these measures, it was necessary to reduce the number 

of cases to 24. This latter figure represents the number of cases that 

were identical to all offices (remember six had been modified). The 

same procedure was applied to these cases as in the previous section. 

Each assistant's response was matched to the leader moved into the 

office and a percent agreement measure computed for the "exact" matches. 

The tables that follow (11-14) show the results for each of the 

dependent variables. 

Table 11 presents the amount of agreement ~xpressed bet~leen the 

policy maker and the assistants with respect to the priority of the case 

for prosecution. What is of major interest here, is the relative 

stability of the amount of agreement independent of where the 

policymaker is moved. 

This table represents a good baseline for setting agreement 

levels \vithout regard to resource availability or policy preference. It 

shows that the priority for prosecution is relatively independent of a 

leader-follower relationship--the agreement varies a maximum of 5 points 

anywhere you put the leader. This can be interpreted as the amount of 

commonality among prosecutors in assessing priorities for prosecution. 
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Leade r 

Brooklyn 

Wi lmingtan 

New Orleans 

Table 11 

Level of Agreement about PriorIty For Prosecution 
Obtained by Transferrring 

Policy Makers into Other Offices 

Fa llawers 

Brooklyn Wi lmington New Orl eans 

66.76 65.97 62.75 

59.19 62.50 63. 13 

62.67 56.09 56.39 

Salt Lake City 56.34 59.78 57.71 
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59.38 
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[ The subsequent tables will show that this same universality does not 

[ 
'"' 

exist when we j.ntroduce the more policy or process dependent variables 

of intake, types of disposition, exit points and level of disposition. 

[ Table 12 presents the amount of agreement that would occur at 

[ 
« 

intake with respect to the acceptance or rejection of cases for 

prosecution. Since this is the area where most agreement occurred 

[ internally in all the offices, it is interesting to note the 

proportionately high -levels that are maintained even upon transfer. To 

[~ read this table, concentrate on the ro~'1S first. These show, for 

[ 
example, the effect of moving the leader in Brooklyn (row 1) to match 

the followers (assistants) in Brooklyn (89.24%), (column 1) then in 

[ Hilmington (column 2) where the match is 88.89%, then to New Orleans 

(column 3) where he agrees with those assistants only 76.64% of the time 

[ and finally to Salt Lake City (column If) where the agreement level 

f 
reaches 80.21%. If you read dm07n the columns, you will be identifying 

the level of agreement the assistants in an office had ~07ith the 

[ different leaders. 

As it should be, the highest levels of agreement are recorded 

[ for the most part on the diagonal. This means that the. policymaker 

[ 
mainly agrees with his own assistants most. If one looks off the 

diagonal, at the effects of moving the leaders, we see that the lowest 

[ level of agreement would result if the Salt Lake City prosecutor were 

moved to Brooklyn (56.34%) and the best agreement would result if the 

[ Brooklyn leader were moved to Hilmington. Since these last two offices 

[ 
engage in limited initial screening, thereby reducing the number of 

reject decisions, this match is not une,xpected. 

[ --
The Hilmington Leader agrees almost as much with the New Orleans 
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Leadp..r 

Brooklyn 

Wi lmi ngton 

New Orleans 

Table 12 

Level of Agreement about Screening Obtained 
by Transferring 

Policy Makers into Other Offices 
~. - -0' <_ -

Fo 11 ovJers 

Brooklyn Wi lmington New Orleans 

89.24 88.69 76.64 

79.26 83.33 82.70 

64.97 64.77 70.11 

Sal t La ke City 56.34 76.81 74.31 
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Salt Lake City 

80.21 

78.75 

64.39 

75.87 
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assistants as his own (82.70% and 83.33%, respectively). While the New I 
Orleans assistants agree more \-Tith every other leader than their own l , 

~~ 

One logical interpretation might be that there is more internal 
'? 

disagreement in these two offices between the policymakers and the 1 
assistants than there is disagreement ~7ith other po1icymakers who take a 

? 

• 
less restrictive approach to the intake accept and reject decisions. In ~l 

other words, if the assistants ~7ere given the freedom to set policy, 'I 
they would like to accept more cases than they presently are a110w·ed. 

1: 
~ 

In this instance, we maybe observing a real difference between the 

II 1 I -!> 

policy of the leader and the proclivities of his assistants. In fact, 

if ~Te look at how the Ne"T Orleans leader fares in any other office, we 
[ 

II 
""'" 
1 

see that, except for the Salt Lake City prosecutor moving to Brooklyn, 

l .,. 
1 

[ 
he agrees less with all other jurisdictions. 

Tables 13 and 14 show the effects of transferring leaders into 

other offices and seeing the extent to which their predicted outcomes 
"'? 

r 
...::. about cases agree with the assistants in that office. Since these two 

,f;> 

if dispositional outcomes, the type of disposition--p1ea, conviction or 
~ 

other--and the point of exit--early, middle or late in the prosecution 

process--are the most environmentally dependent of all the variables ! l 

tested, these tables indicate the consequences of changing policy 
."'j> 
; ~~ 

without regard to the local criminal justice systems operations and ) t .... 
rr 
;,.j 
I. 

procedures. He can assume that the assistants in the office "know" 
'4 

their system and that the 1m'lered agreement levels reflect the 

IT , 
..:,. 

debilitating effects of "not know'ing" the system. Where the levels 

! /' , 

remain the same, ~le can tentatively conclude that this is because the 

processes and policy are compatible. Overall, the level of agreement is 

much lower than that recorded for screening. There is also greater 1 
':;f. 
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Table 13 

Level of Agreement abnut Tyoe of Dispnsition 
Obtained by Transferring 

Policy Makers into Other Offices 

Leader Fo 11 OI'Jers 

Brooklyn Wilmington New Orleans 

Brooklyn 56.17 57.14 37.66 

Wi 1mington 56.96 64.04 43.22 

New Or leans 52.28 4·6.67 54.75 

Sa 1 t La ke City 40.68 62.78 51. 11 

Salt Lake City 

44.76 

43 . L~2 

61 . 11 

51.67 
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variability across the offices, the difference in agreement has now 

[ extended to a maximum of 27 percentage points (from a low of 37.66 to a 

r '" 

high of 64.04). 

As we noted before, the trial-oriented jurisdictions of New 

[' Orleans and Salt Lake City show substantial agreement and when the 

policy makers are moved from their own jurisdiction into each others, 

[ there is little change in the level of agreement with the assistants. 

[ 
The same pattern holds for Brooklyn and Wilmington, both plea oriented 

offices. The interesting facet of this examination is exposed when we 

[ examine levels of agreement with the Wilmington office. It appears from 

[ 

[ 
~ i , 

l 
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this table that all the leaders would like to have the dispositional 

pattern that the Wilmington assistants have; (plea to the original 

charge) but all the assistants would rather stay right where they are. 

In other words, the leaders apparently pe rce i ve expected dispositions 

[ quite differently from the assistants who are probably more parochial or 

operational in their outlook. This may be an indication that the 

[ policymakers are more concerned with the overall management of the 

[ 
office including the ability to reach satisfactory dispositional 

patterns; while the assistants, being more case/trial oriented vie~y 

[ , ' 

dispositions ~Yithin another, more limited, context. 

Table 14 shows the real range of differences that may occur if 

[ an outsider does not "knm.;r" the system and attempts to apply his 

[ 
expectations independent of this knowledge. Of all the variables, 

case exit depends both on the policy of the office, the structure of 

[ the court process and the opportunities available as exit points. For 

example, if felonies are processed through a lower, misdeme,anor court' 

[ "'-.. prior to bindover to the felony court, guilty pleas to felonys at this 
,-' 
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Leader 

Brooklyn 
t; 

Wi lmington 

New Or 1 eans 

Table 14 

Level of Agreement about Point of Exit 
Obtained by Transferring 

Policy Makers into Other Offices 

Fo 1 lowers 

Brooklyn Wi lmington New 0 r 1 eans 

60.18 40.48 38.82 

43.92 6.1.8l.J· 45.l.J·5 

44.68 50.00 56.28 

Salt Lake City 43.63 l.J2.78 5L~. 95 
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Salt Lake City 

40.95 

38.68 

66.07 
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level generally cannot be taken; the exit point must occur later in the 

process, sometimes even after the accusatory process has been completed 

and the defendant arraigned. (This is the situation in Hilmington» 

With the exception of Salt Lake City, each of the policymakers 

show more agreement internally with their own office as to where a case 

will exit in the system than with any other office. In Salt Lake City, 

the prosecutor finds more agreement ",ith the similarly directed Ne,,, 

Orleans assistants (54.95% as compared to 48.67%). Not only is the 

prosecutor in more agreement with the trial exit points expected but the 

assistants are as well. (The level of agreement is 66.07% as compared 

to 48.67%). Why this occurs needs further investigation. Ho",ever, the 

denigration of a desired trial-oriented policy may be due to the fact 

that only a single judge is routinely available. This variable clearly 

has only limited value in comparative analysis. It is critically 

important to individual office analysis because it indicates hO"l the 

system loading works locally. If combined with a process time measure 

as we mentioned before, it may provide valuable insight into explaining 

the dynamics of a system. But, in its present form, it appears to be 

far too process dependent to be useful in comparative analysis. 

B. UNIFORHITY: AGREEMENT AMONG ASSISTANTS 

1. Introduction 

The first part of this section examined the amount of 

consistency bet,,,een policymakers and the assistants. It assumed and 

tested the existence of a causal relationship between the two levels in 

the office and found that there was, in fact, evidence to support the 
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hypothesis of policy transfer. It tested the strength of this agreement 

by showing the effects of experience in the office; this was indicated 

in Brooklyn by an 18% increase in agreement ,,,hen new and experienced 

assistants ",ere compared. It also moved the policy maker to other 

pffices and measured the levels of agreement that occured there as an 

indicator of differences due to policy or other factors. We found there 

is generally more decisionmaking consistency within an office than can 

be produced by moving the policymaker to other offices. Where the same 

or higher levels of agreement are recorded by placing a policymaker in 

an office not his own, this was due primarily to the offices having the 

same or similar prosecutorial policy stances. TI1US, the standard set of 

cases is capable of testing these relationships and proves to be a 

viable method for obtaining measures of d I' congruence an po ~cy 

compatability within and among offices. 

The second part of this research activity was to examine the 

amount of uniformity among assistants. Uniformity exists, by 

definition, when there is consistency ,-lith a policymaker. But it may 

also exist when the policy of the decisionmaker is at odds with that of 

the ass~stants'. The t k t b f .... as se e ore us was to obtain a measure of the 

amount of uniformity existing in an office, independent of the 

policymaker. 

2. Hypothesis 

The hypothesis tested in this section is that assistants in an 

office tend to be uniform in their decisions and that this can be 

measured by the standard case set. 

There are, of course, factors, some already mentioned, that will 

effect the basic level of uniformity, especially those that stem from 
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the standardized form of education attorneys receive. But additionally, 

since policy is transmitted through organizational structures, it is 

assumed also that the type of organization used by an office may impose 

barriers to the transmittal of policy downward or to its horizontal 

. . 1 't t a other Uniformity, then, transmission from one organlzatlona unl 0 n • 

measures not merely effects of the vertical transmission (which can be 

included in the consistency measure) but the horizontal as 'veIl. 

Implicit in the organizational factor is, or course, the primary 

variable, office size. 

The size of an office, more than any other single variable 

. h' 4t the power to profoundly effect the amount of should carry ~llt In ... 

h ff ' Any barr4ers that might be imposed by the uniformity in teo lce. ... 

organizational structure should be practically non-existent in small 

offices and offer 'the most likelihood to be an impediment in large 

offices. "Ie are fortunate in this analysis to be examining offices that 

range in size from a lmv of 18 assistants in Wilmington to a high of 320 

in Brooklyn. Salt Lake City lias 24 assistants and Ne~v Orleans, 61-

While the effects of organization are difficult to measure 'vi thin 

smaller offices; comparisons can be made across the, offices that might 

lend some insight into the pmver of the variable. 

Of more importance to this analysis is whether the standard case 

set can measure variations in agreement levels within smaller 

organizational units and with what type of measurement techniques. (We 

have already noted some. of the difficulties encountered in this effort.) 

Because the Kings County (Brooklyn) District Attorneys office was so 
r' 

interested in organizational analysis for their own management and 

planning functions, in addition to being extremely supportive of our 
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research activities, we were able to explore this issue in an office 

with 320 assistants and 11 clearly defined organizational units. 

3. Methodology 

The approach taken was first, to measure the amount of agreement 

among all assistants in the office and second, to attempt to show 

differences that might be attributed to policy, size of office and 

standardized training. 

The methodolqgy used is based on a measure of a quantity called 

the Index of Qualitative Variation or IQV. IQV measures the total 

amount of disagreement that occurs between paired responses and divides 

it. by the maximum amount of disagreement possible bet~leen any pair of 

responses. For example, if a variable had only two states (accept or 

reject) then the maximum variation that could occur would be When each 

state received half of the responses. A three state variable (plea, 

convict and other, for example) would be at its maximum variation when 

each state received one third of the responses. The least possible 

variance would, of course, occur when all respondents responded the same 

way. The output of this methodology is an IQV score scaled from a to 

100 where a is complete agreement and 100 is complete disagreement. 

The data that follows in table 15 is reported in the opposite 

manner --as the level of agreement (namely the IQV score is subtracted 

from 100). This is done so that is will be comparable with the other 

tables. Thus, as the measures approach 100% the agreement is 

increasing. Since IQV is derived paired responses and the agreement of 

the aSsistants to their leader is computed as the percent of times the 

responses matched, the two techniques--percent match and IQV--are not 

comparable. Thus, the percents presented in the preceding section 
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cannot be arithmetically compared with the precents presented in this 

section. Methods to reso~ve this problem are under investigation. 

Table 15 presents the IQV scores for each of the offices with 

respect to the responses to the standard case evaluation. Section C 

following this considers the internal uniformity and consistency as it 

was measured in the separate organizational units within the office of 

the Kings County District Attorney. 

4. Results 

The standard case set documents the differences in the amount of 

agreemen t within the offices, as well as among offices. Gel..erally, 

decisions over "lhich the assistants have the most control, namely the 

intake decision and to a lesser extent the disposition level sho\01 the 

highest levels of uniformity. The process oriented responses, those 

predicting the type of disposition and the location of the case exit 

again, generally indicate less agreement among the assistants and more 

differences of opinion. 

Of interest here, however, is the insight that the standard case 

set gives to the types of differences existing among the offices and the 

need for further exploration into the explanatory factors. For example, 

one could hypothesize that the reason why Wilmington has such 

consistently higher levels of internal agreement over all variables is 

due to the small size of the office (only 18 assistants). If size is a 

factor in promoting agreement among decisionmakers, then we can look to 

the larger offices to examine the levels of agreement that exist under 

more difficult organizational circumstances. We have already noted that 

the lo~yer intake agreement levels. in New Orleans and Salt Lake City are 

most likely due to the morB intensive screening that occurs in these 
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Wi lmington 

rf 
.~ New Orleans 

Salt Lake City 

Table 15 

Percent of Uniformity Amona Assistants 
by Jurisdiction and RespJnses 

Response Variables 
Accept/Reject Disposition Disposition 

Type Location 

80.18 39.23 33.48 

88.89 53.09 54.75 

7 1.02 39.79 43.95 

72.83 36.51 33.67 

Level of 
Disposition 

49.64 

74.69 

60.57 

5 1.22 

Red uc t i on at 
Disposition 

33.31 

54.44 

61.90 

38.73 
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offices. Excluding Wilmington, the level of agreement about the type of 

disposition (whether a plea or a conviction) is remarkably similar among 

all three of the larger offices and relatively low, less than 40%. This 

would be reasonable if one assumed that this is not an area subject to 

policy control or under the control of the prosecutor. In contrast, the 

higher level of agreement in New Orleans relative to Brooklyn and Salt 

Lake City about the location of the disposition (43. 95%) ~vould be 

expected since it is an activity of interest to this trial oriented 

policy of the office. 

The level of disposition, whether it will be disposed of as a 

felony or misdemeanor and the reduction variable, vlhether it will be 

disposed of at a reduced charge, provide interesting insights not only 

into the offices themselves but into the nature of the variables. The 

level of disposition as a variable appears to be vmaker than the 

reduction variable because it is more difficult to interpret. By itself 

it is confounded by two factors: (1) variations that occur in the legal 

definition of misdemeanors and felonies and (2) changes that ~·,ere made 

from the original charge in terms of reducing it or kp,eping it at the 

originally charged level. Because these t~vo effects cannot be separated 

out, we must vievl this variable with suspicion and question its utility 

in future analysis. 

More important is the next variable that is directed to change. 

It asks whether the case vlill be disposed of as charged or by a reduced 

charge. Here the differences in agreement levels strongly suggest that 

the trial sufficiency policy of New Orleans extends well into the trial 

strategy area and that controls are exercised in this part of the 

process. In contrast, the discretion allmv-ed assistants in bringing 
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cases to dispositio~, i 1 
s c early evident in Brooklyn and Salt Lake 

CitY--indicating a wide variety of choices available to the 
assistant. 

The Wilming ton 
policy of cutting off plea negotiation after 

a specified 
time and going f d onvar on the original charge 

may be reflected here-, 
although it is difficult to separate out these 

effects from the small-
office effects. Nevertheless, it appears that 

the reduction variable is 
a sensitive indicator of th 

e extent of policy control exercised in the 

trials process step, and t" 
cer a~nly is worthy of further examination. 

Conclusion 

The analysis sh h 
ows t at there is a high level of bas{c .... agreement 

among the assistants I 
genera ly and that the highest levels are reached 

with respect to those variables h 
t at are Subject to policy control. 

While the results are important " 
~n showing the power of the standard 

case set to mea 1 sure evels of agreement,' they d" 
are ~sappointing because 

they do not gi 
ve many clues as to the source of explanatory 

factors. A 

number of hypotheses could be tested including the effects on 
ag:teemen t 

due to the size of office, the 
organizational structure the expe " , r~ence 

level of the assistants, their 
exposure to the prosecution process and 

the strength of the prosecutor's policy. 
l~at is consistently 

reaffirmed, however, is the finding that 
the highest levels of agreement 

are recorded for the decisions subJ"ect to 
policy control, first, intake 

and second, disposition reduction levels. 

C. UNIFORHITY AND CONSISTENCY IN COHPLEX 
ORGANIZATIONS - KINGS COUNTY, NY. 

1. Introduction 

In much of the preceding analysis, the 
assumption was made, 

largely for the sak f I 
e 0 ana ytical simplicity, tha t there '''as only a 
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single leader or policymaker in any office. We recognize, of course, 

that this is not generally true--many leaders may be identified at 

different organizational levels if the structure is large enough to 

support formally established units. In offices that are relatively 

small, or ~"here socialization among the assistants is high, policy and 

priorities are transmitted informally by word of mouth or meetings. In 

these instances, few formal structures or rules are required; and the 

identification of the policy-setter is more difficult to determine. 

As the organization increases in size, becomes highly structured 

and groups its attorney resources into a variety of sub-units, each of 

these units may have leaders \>lho presumably are responsible to others 

within an established chain of command that reaches ultimately to the 

prosecutor himself or his chief assistants. Under these conditions, the 

transmission of policy becomes more diffused and harder to measure for 

uniformity and consistency. 

In this research, we were fortunate that one prosecutor's 

office, specifically Kings County (Brooklyn) N.Y., was expressly 

interested in this issue and had a sufficiently complex structure to 

permit analysis within smaller organizational entities. In the earlier 

analytical presentations, the Brooklyn data were evaluated relative to 

the single highest-ranking chief. In the material that follows, we 

evaluate each of the 12 major organizational units. The responses to 

the various dependent variables are analyzed with respect to the ability 

of the standard case set to measure .differences in agreement within and 

among these units and to gain further insight into some of the factors 

that should be considered as one pursues this type of measurement. 

In Brooklyn, a total of 282 attorneys responded to the test 
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instrument. They were located in one of the twelve organizational 

entities in the office, knovffi mostly as bureaus. This included: (1) 

Criminal Court, (2) Supreme Court;k(3) Homicide, (4) Narcotics, (5) 

Rackets, (6) Fraud, (7) Investigations Bureau, (8) Grand Jury, (9) 

Appeals, (10) Early Case Assessment Bureau (ECAB), (11) Career Criminal 

and (12) Training. For the purpose of this analysis, the ECAB and 

Career Criminal units ~vere combined to increase the number of responses. 

This was reasonable since both operate simultaneously in the same 

location and are staffed by essentially the same experience level 

personnel. The Training unit, identified here, consists of 65 newly 

hired assistants (the majority of whom were recent law school graduates) 

had no prosecutoria1 experience, were not formerly law interns and were 

tested in the first week of their employment. 

Each unit had its o,m leader who presumably transmitted the 

policy of the prosecutor to each individual attorney and augmented those 

more global policies ~vith more specific policies or procedures as they 

related to the particular functions performed by the unit. 

2. Hypothesis 

Our assumption was that there vlOuld be more uniformity among 

assistants within a unit than throughout the office, since the 

socialization process would be strongest in the smaller groups. 

We also assumed that the activity of the units would produce 

substantially different levels of agreement ,because not all units had 

equal experience 'vith the parts of the system that the case evaluation 

form questioned. For example, it would be expected that the ECAB and 

;', Supreme Court is the court of general jurisdiction and Criminal Court 
is the lower or misdemeanor court. 
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Indictment Bureau would have a better understanding of intake and 

screening and hence, would make more uniform decisions than, say, the 

Appeals Bureau. In this respect, we also assumed that the Training 

group of newly hired attorneys would be less uniform in any of the 

decisions because their responses should more closely resemble 

"guesses". 

3. Hethodo10gy 

As in the prev~ous sections, tvlO types of analyses were 

performed within the organizational units, the first measured the amount 

of agreement that each unit had with its own leader (tables 16 and 17) 

and the second measured the amount of internal agreement that existed 

among all assistants in each unit (tables 18 and 19). 

The responses were collapsed in the same manner as the previous 

analysis. Priority of the case for prosecution was grouped into three 

levels: 1 and 2; 3, 4 and 5; and 6 and 7. Intake retained its same 

order (accept and reject). Disposition type was grouped into plea, 

convict or other. Disposition location of exit was defined in terms of 

the process steps as early, middle or late; the level of disposition 'vas 

divided three ways into felony, misdemeanor or other, and reduction of 

charges were also three staged, original reduce and other. For all 

those variables subsequent to the intake decision, comparisons 'vere made 

with the leader only if the leader had accepted the case. 

4. Results 

Table 16 describes the conformity of the assistants to the unit 

leaders. The figures presented for the "Total Office" can be thought of 

as being the benchmark for the office. As we have seen previously, the 

agreement is highest with respect to the intake variable ranging from a 
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high of 92% recorded by the Grand Jury section to a low of 81% as 

recorded by the Training group. The lowest levels of agreement occur 

with respect to the process variables, both the type of disposition and 

the location of its exit in the process. 

Table 17 shows the rank order of the levels of agreement by the 

organizational units. Grand Jury, Narcotics and Rackets show 

consistently high levels of assistant/chief agreement. Whether this 

high level of agreement exists because of the type of attorney assigned 

to these units, the specialized nature of the cases being tried that 

requires tight management control, or the experience level of the 

assistants are areas worthy of exploration. Clearly, however, the 

ability of the standard case set to identify levels of agreement betHeen 

leaders and their subordinates is demonstrated. ~fuat is needed next is 

an interpretation as to what constitutes observable differences in an 

office. The need for the operating officials to interpret these measures is 

demonstrated again. 

It appears that the response variables can be separated into 

three classes. First, the universal, policy-free variable of priority 

for prosecution. Second, the policy-sensitive variables> over ,.,hich the 

prosecutor exercises some discretionary control, namely, intake and 

level of disposition and third, the process-oriented variables which 

require knowledge of the local operating justice system, namely, type of 

disposition and location in the process. With this distinction, we can 

see from the Brooklyn data that the priority for prosecution in the 

units does not vary substantially from the office's benchmark with the 
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Leve lof Agreement 

Organ i zatl ona 1 UnIt No. of Responses 
Total Offices 282 
Criminal Court 35 
Supreme Court 57 
Homicide 17 
Narcot ics 21 
Rackets 17 
Fraud 7 
Investigations 11 
Grand Jury 14 
Appeals 33 
ECAB and 

Career Criminal 14 
Training 65 

0: 
\D 

Rank Order of Level 

Organizational Unit Case PrIori ty 
Total Offices 5 
Criminal Court 6 
Supreme Court 7 
Homic:de 8 
f\:arcotics 2 
Racke ts 3 
Fraud II 
Investigations 10 
Grand Jury I 
Appeals 
ECAB and 

9 

Career Crimina 1 4 
Training 12 

----~,.~------------r_--------------------------

J 

Table 16 
between AssIstants and Leader In the KIngs County DistrIct Attorney's Office by OrganIzational 

Unit and Standard Case Set Responses 
Level of Case Priority Accept/Reject Disposition Type Disposition Location Disposition 65.97 88.53 56.54 56.65 66.60 65.29 82.84 43.35 47.33 76.60 64.13 87.54 57.90 59.35 72 .68 62.92 83.13 61.04 63.54 6".92 70.33 89.17 70.83 73 .67 8').00 69.38 89.79 62.29 63.33 7~: .00 60.56 86.11 61.67 67.78 75.56 61.00 85.33 60.00 56.67 65.67 77 .95 92.05 69.74 77.44 74.62 61.88 84.91 52.69 66.15 64.38 

67.69 84.62 42.82 61.03 68.97 53.96 81. 72 52.55 '48.23 58.49 

Table 17 
of Agreement between 'Assistants and Leader in the Kings County District Attorney's Office 

by Oryanizational Unit and Standard Case Set Responses 
Level of , 

Accept/Reject Disposition Type Disposition Location Disposition 4 8 10 9 II II 12 2 
5 7 8 6 10 5 5 8 
3 I 2 I 2 3 6 4 6 4 3 3 7 6 9 10 
I 2 I 5 8 9 4 II 

9 12 7 7 12 10 II 12 

,0 i spo~, I ti on 
Reduction 

48.52 
57.09 
55.09 
52.71 
65.67 
61.46 
59.44 
59.70 
59.23 
52.92 

55.90 
49.53 

Disposition 
Reduction 

12 
6 
8 

10 
I 
2 
4 
3 
5 
9 

7 
11 
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exception of narcotics, rackets and the grand jury units. ,,(The 

difference shown by the training group is, of course, expected). In 

these units, the higher level of agreement between the assistants and 

their leader probably can be explained by other factors such as size and 

experience levels. 

The discretionary variables that introduce the policy 

orientation of the office, intake and level of disposition show much the 

same pattern as the priority variable. Narcotics, rackets and grand 

jury have higher levels of agreement with their leaders than the entire 

office and with most of the other units. Interestingly enough, however, 

the ability of the grand jury to agree "'ith its leader as to what level 

the case will be disposed of is much less. Table 17 shows that they 

drop from being among the top two in agreement levels to the 5th 

highest, outstripped by the Criminal Court assistants and the fraud 

bureau in addition to narcotics and rackets. Again, the explanatory 

factors need to be specified and the question as to whether this is 

meaningful in the operational sense needs to be answered. 

The process variables of type of disposition and location of 

exit from the process, clearly show first, the lowered ability to agree 

'>lith what is an area beyond the prosecutor's control (lessened 

predictability) and second, the power of experience in the system to 

produce higher agreement levels. Table 16 shows that the agreement 

levels are substantially lower for these two variables than all the 

others. Hore importantly, however, He can see from an internal 

examination that the lowest levels of agreement tend to occur in those 

organizational units that either have limited experience in prosecution 

(Criminal Court assistants and Appeals) or limited exposure to the total 
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prosecution process because of specialized duties (Investigations 

Bureau). 

In general, hm',e1!~r, it would be fair to say that there is an 

overall consistently high level of agreement between the assistants and 
.. ,. 

their leaders and that the agreement tends to decrease where the 

assistants have limited experience in the office or are located in 

specialized areas that require little exposure to the rest of the 

office's priorities or procedures. 

Tables 18 and 19, examine the internal agreement among the 

assistants themselves, independent of any leader • 

What is immediately obvious is that the standard case set 

accurately reflects what one would expect it to show--namely, that the 

training group is the most variable since their responses fall more into 

a 'llguess" category than from knowledge or experience in the office. 

This perhaps, could be stated another way. We could conclude that this 

is the basic amount of agreement that: stems from the standardized 

education process and shared norms. With further analysis, we may be 

able to separate the amount of variation that is random. 

Of interest is the consistency of the units to maintain their 

rank order over all the variables at the two highest levels (Fraud and 

Rackets). For some reason, perhaps size, these two units are the most 
cohesive in the office. (The measures used are adjusted for size of the 

unit.) Conversely, the shift from relatively high levels of agreement 

with respect to case priority and the intake decision to the lowest 

levels of agreement ,nth respect to the process oriented variables in 

the Criminal Court Bureau indicates the cohesiveness of the group and 

their lack of exposure to the rest of the system. Experience and 
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Table 18 

Level of Agreement among Assistants in the Kings County District Attorney's Office by Organizational Unit 
and Standard Case Set Responses 

Organizational Unlt No. of Responses Case Priority Accept/Reject ,Disposition Type Disposition Location 
Total Offices 282 50.90 80.18 3~.2) 33.48 
Criminal Court 35 53.19 84.15 34.96 26.41 
Supreme Court 57 51.09 78.33 41.61 36.09 
Homicide 17 51.42 69.88 38.89 37.85 
Narcotics 21 49.64 80.97 48.44 43.16 
Rackets 17 62.85 88.63 51.08 47.95 
Fraud 7 68.15 89.17 66.42 55.31 
Investigations 11 55.11 81.20 47.02 31.64 
Grand Jury 14 63.81 81.29 45.72 44.98 
Appeals 33 52.55 85.60 43.89 41.57 
ECM and 

Career Crimina 1 14 55.56 86.04 44.72 36.99 
Training 65 46.42 64.25 26.37 .19.74 

Table 19 
Rank Order of Level of Agreement among Assistants In the Kings Count~ District Attorn~y's Office by Organizational Unit 

and Standard Case Set Responses 

Organi~atlonal Unit 
Total Offices 
Criminal Court 
Supreme Court 
Homi c i de 
Narcotics 
t_ ~cke ts 
Fraud 
Investigations 
G rand Jury 
Appeals 
ECAB and 

Career Criminal 
Training 

Case Priority 
10 
6 
9 
8 

11 
2 
1 
5 
3 
7 

4 
12 

Accept/Reject 
9 
5 

10 
11 
8 
2 
1 
7 
6 
4 

3 
12 

Disposition 
9 

11 
8 

10 
3' 
2 
1 
4 
5 
7 

6 
12 

Type Disposition Location 
9 

II 
8 
6 
4 
2 
1 

10 
3 
5 

7 
12 

.t> t. 
,-

Level of 
Disposition 

49.64 
46.62 
51.69 
50.10 
60.00 
59.51 
74.32 
50.49 
50.19 
53.19 

54.19 
39.05 

Level of 
Disposition 

10 
11 
6 
9 
2 
3 
1 
7 
8 
5 

4 
12 

,.i;-:: "<:"'"l ... .' ~ 
j;; 

'Disposition 
'Reduction 

33.31 
33.64 
33.22 
34.13 
42.44 
43.89 
56.79 
43.38 
40.83 
36.89 

43.20 
27.74 

Disposition 
Reduction 

10 
9 

11 
8 
5 
2 
1 
3 
6 
7 

4 
12 
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exposure, it would appear, offer much of the explanation for these 

differences. 

What is most important is the finding that the standard case set 

can differentiate among the units with respect to agreement, but it 

cannot explain why differences exist and more importantly, as we noted 

earlier, it cannot tell us at what level these differences become 

recognizable to the assistants and leaders in the office. This is the 

critically important question. If the range of differences here are not 

distinguishable in the real operating world of the prosecutor, then 

uniformity can be declared as existing. If they are distinguishable, 

then the critical level at which they change needs to be identified. 

Finally, one needs to examine the extent of uniformity that 

exists among the assistants based on their experience. The assumption 

that as the assistants become more experienced in the office, their 

levels of agreement increCiBe should be tested. Table 20 appears to 

indicate that' this occurs in varying degrees. In fact" the slowJ;y, 

decreasing rate of increase in agreemen.t with respect to experience 

leads us to tentatively conclude that acculturation occurs very early in 

the process (~"ithin the first year) and after that the basic agreement 

levels increase only moderately with added experience. It may ~.,ell be 

that the value of experience lies not so much in being more uniform or 

consistent in making decisions but as the monitor of exceptional 

circumstances and the advisor for the out-of-the ordinary casework to 

ensure that the uniformity and consistency applies. 
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J Table 20 

Y 
Percent of Uniformity Among Assistants in the Kings County 

District Attorny's Office by Months of Exper i ence 
ui>-

'-r 
No. Case Accept/ Disposition Disposition DispoSition 

Months Responses Pr i or i ty Reject Type Location Red uc t jon 
<j 'I I "", " 
t Trainee 65 46.42 64.25 26.37 19.74 27.74 

1-12 34 50.52 82.90 35.91 26.44 32.50 

13-36 85 51.52 81.22 40.76 36.51 32.15 

37-60 50 55.08 82.28 41.51 35.87 36.53 
, ~ 

! 
61-120 37 54.57 80.24 44.84 41.37 39.56 

I 
I 
I 

, i 
more than 120 10 47.33 65.43 44.14 38.55 38.66 
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PART III 

RELATIONSHIPS BETWEEN THE DEPENDENT VARIABLES 
MEASURED BY THE STANDARD CASE SET 

- ,-- --~ •.. ----------------~---------------

A. Introduction 

I. Background 

The previous sections have explored two different dimensions 

I 
of the standard case set: first, its ability to describe or charac-

terize the prosecutive process in a jurisdiction and second, its 

ability to measure the amount of uniformity, consistency and' agreement 

among assistants in the various offices. In both of these dimensions, 

\<Je found that the standard case set was powerful enough to yield 

insights into these processes that, heretofore, were not available on 

any systematic basis. 

In this section we will explore a third dimension of the 

standard case set--namely, the strength and direction of the rela-

tionships among the dependent variables measured with respect to the 

standard case set. For example, we wi 11 ask "How strongly is priority 

correlated with the likelihood of going to trial?" 

The tests are presented more to confirm the stabil ity of the 

standard case set and the responses received than to uncover new know-

ledge. We all know, for example, that one would assume that more 

serious cases would tend to receive longer sentences than less serious 

cases. Therefore, if a contrary result were to occur from these tests, 

the credibility of the standard case set would be seriously diminished. 

Thus, for the most part, what we expect is the predictable and the 

ii 
'..i_ 

rational. We do not expect the unexpected. To the degree that 

these relationships and directions are consistent with general know-

ledge and other research, the stability of the standard case set 

is reinforced. 
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To do this analysis we must change the unit of observation 

from "person" to "cases." We used persons (or more exactly person1s 

decisions) in the previous analysis since we were interested in 

measuring agreements and disagreements among each decision maker. 

Here, however, we are interested in the case itself and we therefore 

take that as the unit of observation. 

The case analysis is made more powerful because the standard 

case set was del iberately constructed to span the full range of case 

priority that a prosecutor would encounter--from the most trivial to 

the most urgent. Three dimensions were incorporated into this 

spread: a) the seriousness of the offense, generally with respect 

~--- to the amount of personal injury or property loss; b) the seriousness 

of the defendant with respect to his criminal history; and c) the 

evidentiary strength of the case. To verify that such a range exists, 

we can look at Table 8 in Part I which shows the distribution of 

cases along the ~riority scale of 1 to 7 and shows that the responses 

[ did, in fact, cover the possible range of responses. 

We will be giving primary attention to the explanatory 

power of priority as to whether a case is accepted or rejected, 

[ location of dispositions, how and by what means, and the level of 

punishment assigned. Additionally, we will search for strong relation-

ships among other selected variables. Because the evaluation form given 

to the assistants was process-bound--it directed questions to the 

various process dec-ision points such as intake, location of disposition, 

level of disposition and sentence--the analysis presented here, 
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concentrates only on those relationships that have the abi lity to 

explain or predict something that occurs later in the process. Thus, 

we excluded from testing any relationships in which the independent 

variabl,e occured later in the process than the dependent variable. If 

we find that variables interrelate strongly, perhaps we can replace one with 

the other. Thus, a more easily obtained variable could substitute for a 

costly one. Or if two variables are very weakly related, the corre-

lation between them can perhaps be treated as zero and thus, ignored. 

2. Hypothesis 

Our hypothesis is that the priority for prosecution variable 

will be capable of explaining much of the variance in many of the 

variables. 

With respect to the relationships between other variables, our 

hypothesis in each case is that they should behave systematically 

according to the expectations of experience. This is equivalent to 

saying that what will happen to a case is substantially a function of 

the prosecutors initial assessment of its importance and that this 

assessment may expl~in the behavior of the other dependent varia6les. 

}.. Methodo logy 

The methodology used here is regression analysis. For each 

reasonable pair of variables--those in proper predictive or explana-

tory sequence, a regression equation was derived. The results pre-

sented include the coefficients with their associated level of sig

nificance, r2, and the standard error of the estimate. These are 

presented by office and then summarized for comparative purposes. 

98 



[ 

For those relationships that were significant, diagrams are 

displayed to show the scatter and direction in a more graphic form. 

The reader is cautioned that these diagrams have different values along 

axes~ that is, the axes do not intersect at the zero point for both 

variables. Additionally, the computer system places numbers at some 

points instead of astericks to indicate the number of times the same 

response was plotted. Each of the more important relationships are 

briefly discussed, and special comments added where needed. 

When some of the varia~les are plotted pair-wise, they are not 

bi-variate normal--not a desirable condition from the point of view of a regre-

sion analysis. It may be that some of these relationships are truly 

non-l inear; perhaps some pair-wise relationships are affected by a 

third variable. For example, the relationship between priority and 

1 ikelihood of trial may be affected by the accept/reject probabil ity. 

If so, it may (and in fact does) prove valuable to look at priority 

and likel ihood of trial only for those cases which are typically 

accepted for trial. 

We plan to explore later the rationale for introducing 

non-linear relations as well as a full-scale, multi-variate analysis 

that takes into account the dependencies illustrated above. For the 

present, the reader is advised to interpret the results of the present 

analysis with due caution. 
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B. Kings County (Brooklynj,New York 

The examinations of the pairwise regressions presented in Table 

21 show that six exhibit strong explanatory power--having adjusted 

r-squares over .50. Of these six, three of the relationships include 

the average priority of the case for prosecution as the independent 

variable, the other three identify the percent of cases being disposed 

of by triar as the independent variable. 
, 

The case priority variable has the greatest explanatory power 

of all the variables tested with respect to predicting whether the 

defendant will have his case disposed of by trial rather than a plea; 

whether he will receive a sentence that involves incarceration (called 

lockup in the tables); and whether the sentence will be long. All three 

of these relationships are positive showing that the higher the priority 

the case has for prosecution, the more I ikely It Is to go to trial and 

receive a more severe sentence. Conversely, the least serious cases 

tend to be disposed of early in the process, by a plea and v·Jith few 

sanctions imposed. Figures 1-4 show the scatter diagrams of these 

relationships. 

The second important variable in Brooklyr. is the probability 

of the case being disposed of by a trial. This variable explains a 

significant amount of the variation about the probabil ity of the case 

being disposed by a lesser charge (called reduced in the tables). The 

relationship is negative; as the probability .of case disposition by 

trial increases, the chances of the case being disposed of by a lesser 

charge decreases. This strong negative relationship is interesting 

because, its counterpart, the relationship between the probability of 
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charge reductions and pleas, while positive, is relatively weak. 

(r-square of .386 as contrasted to this r-square of .682). Finally, 

as cases tend to be disposed by trial, the probabil ity of the defendants 

being incarcerated and for longer periods of time also increases. 

Of interest also are some of the relationships that did not appear 

to be strongly related. It appears that in this jurisdiction, flle 

priority of the case for prosecution has lesser bearing on whether it 

will be disposed of at a reduced le'Jel (r-square, .333) and practically 

no impact on whether the case will be disposed of by a plea (r-square, .058). 

Because the mirror of this shows strong relationships, we can conclude 

that there are special factors affecting the priority scale that indicate 

whether it will go to trial. What these factors are, clearly needs to be 

identif,ied by further analysis. Generally, however, it appears obvious 

from this brief analysis that the office knows which cases are most 

likely to go to trial, that their knowledge is based OD a clear under-

standing and agreement about the priorities of these cases and that the 

most serious cases naturally enough tend to receive the most serious 

punishment. 

The fact that the relatively weakest relationships exist between 

other variables and pleas tend to indicate that the dispositional processes 

surrounding the plea are more discretionary or complex, and hence, 

less predictable. Part of this may be due to the existence of alternative 

dispositions other than pleas such as dismissals, ACD, diversion, media-

tion, etc. As a result, trials are a predictable dispositional form, 

pleas are not. 
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Results of Selected Pairwise Regression Analyses of Responses in 
Kings County (Brooklyn) District Attorney's Office 

J. Dependent Variable 
.1. 

Red uced Cha rge 
I Reduced Cha rge 
'\ Reduced Charge 
-" Reduced Cha rge 
~, 

t Average Years [, 

.,~ Average Years 
Average Years 

T Average years 
"""'" Average Years 

Average Years 

1 Lockup 
Lockup 

I
. Lockup 

Lockup 

Trial 

I Tri a 1 

Plea 

] Plea 

Accept. 

] 

Intercept 

.893 

.752 

.296 
.781 

4.748 
- 4.943 

11.807 
.399 
.600 

13.787 

.351 

.619 

.220 
1·397 

.251 

.075 

. 752 

.568 

.440 

I *Significant at .05 level 

:u-J.-J.s i gn i fi cant at .001 1 eve 1 

11 

Coefficient 

.,067 

.128 
+ .547 

.655 

+ 2. 151 
+ 9.472 
-12.817 
+14.420 
+ 5.365 
-15.947 

+ .234 
· 155 

+ 1.419 
- 1.363 

+ • 124 
+ .337 

. 032 
+ . 078 

+ • 110 
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Independent 
Variable Sig. 

Avg. Priority i':il~ 

Accept. i'~k 

Plea -}:i', 

Tria I -::i'; 

Avg. Priority ·k"}: 

Accept. n. s. 
Plea ;',;', 

Trial ,'(;', 

Lockup --), 

Reduced Cha rge -J:-:, 

Avg. Priority "k"k 

Plea n.s. 
Tria 1 i':,': 

Reduced Cha rge i',"k 

Avg. Priority ;':"k 

Accept. il: 

Avg . Pr i or i ty n.s . 
Accept . n.s. 

Avg. P r i or i ty "i':"';', 

2 r SE 

.333 . IlJO 

.034 .169 

.386 .134 

.682 .u97 

.564 2.644 

.124 3.749 

.405 3.090 

.634 2.lJ2 

.278 3.4P3 

.499 2.836 

.722 .214 

.006 .405 

.573 .265 

.332 .332 

.713 • 116 

. 147 .200 

.058 .189 

.010 • 19lJ 

.431 · 186 
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C. State of Delaware (Wi lmington) 

In Brooklyn, two independent variables correlate strongly with 

four events. In Ylilmington, the same two variables correlate strongly in 

only two events. Both of these are post-conviction oriented. Whether the 

defendant will be incarcerated is strongly related to the priority of the case 

for prosectuion (r-square, .689) and how long he is incarcerated is also c.epen-

dent on the priority of the case (r-square, .71l.j·). Additionally, there 

is also a strong relationship between the case being disposed of by 

trial and the average length of sentence (r-square, .541). Table 22 

presents the regression equations. Figures 5 and 6 show the scatter 

plots of these relationships. It is interesting to note that like 

Brooklyn, case priority is a powerful explanatory variable about whether 

a defendant will be incarcerated and for"how long. Un1 ike Brooklyn, 

however, this factor does not exhibit strong predictability in vJhether 

the case will be disposed of by a plea or by trial (r-squares .038 

and .446 respectively). While one might argue that the trial variable 

2 
is explained fairly well by the .4l.j6 r , this certainly is not of the 

same magnitude of Brooklyn's r2 of .713. Thus, the office appears to 

place its major emphasis on ensuring that the more serious cases receive 

the same incarceration but not as much emphasis on how this is achieved, 

whether by trial or plea. 

On the other hand, it is also clear from this analysis that the 

longer sentences are sought for both the serious cases and for cases 

that have been disposed of by trial. This is consistent with the 

office's no reduced plea policy after its cut-off date. If the case 

cannot be negotiated out before trial, the original charge stands. 
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Table 22 

Re suI t s 0 f S e 1 t d P' . ec.e . alrwlse Regression Analyses of Responses in 
Wilmington Attorney General's Office 

~Uependent Variable 
h 

"'-'AVerage Yea rs 
",,!.Average Yea rs 
jll.verage Years 

Lockup 
-;Lockup 
~Lockup 

lTrials 

Pleas 
.,.. 
It\ccept. 

Reduce 
IReduce 

, . 

1':S i gn if i cant at. 05 1 eve 1 

;':;',5 i gn i f i can tat .001 1 eve 1 . 

i /' 

-11 
\.;t,. 

~ n 

Intercept 

.997 
10.817 
9.623 

.304 

.704 

. 513 

.271 

.750 

.547 

.013 

.303 

Coefficient 

+ 13 .826 
9.239 

+ 3.458 

+ .09S 
.220 

+ .269 

+ .136 

.046 

+ .084 

+ ·.39~ 

.32~ 

lOS 

Independent 
Variable S i g. 

Tr ial 5 "/:i': 
Pleas ~I:~f: 

Avg. Priority ~I:~': 

Tria 1 ..,':..,', 
Pleas n. s . 
Avg. P r i or i ty "ki': 

Avg. Priority i':..,': 

Avg. Priority n. s • 

Avg. Priority "k 

Pleas ;':..,', 
Tria 1 s "k 

2 r SE 

• 5Lf 1 3.62 
.303 4.45 
.714 2.85 

.380 .3l.j5 

.·026 .433 

.689 .244 

.446 .205 

.038 .315 

.212 .219 

.510 .125 

.254 . 155 
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D. Orleans Parish (New Orleans) Louisiana 

Like Brooklyn, there is a strong relationship between priority 

of a case for prosecution and the probabil ity of trial. (Table 23) 

In this trial oriented office, the relationship between cases going to 

trial and the probability of incarceration is strong a~d positive 

(r-square, .799). Not surprisingly, it is the strongest of all the sites. 

In addition, the priority of the case is strongly rel~ted to 

the probabil ity of incarceration and longer sentences are also present 

(r-squares of .702 and .615 respectively). 

In addition to the predictive power of priority in this juris-

diction, the I ikel ihood of the case being disposed of by trial is also 

'involved. Here there is a strong relationship between trials and incar-

ceratioh (r-square, .735) and even the average length of sentence 

(r-square, .533). The stance seems to be that of taking serioLis cases 

to trial with the expectation of obtaining an incarceration of the 

defendant. 

Figures 7 to 10 show the relationships in this jurisdiction. 
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Table 23 ... 
Results of Selected Pai rwise Regression Analyses of Responses 

It.. New 
(( 
...;. 

Dependent Variable 

,):Iverage Years 
<':'Average Years 
r!\verage Yea rs 
i)werage Years 
J.~verage Years 

.ockup 
,.ockup 
Lockup 

T' 
\. . 1 

J~'. r-": a 

~plea 
11' ., , 
:":'r\ccept. 

'l":-Significant at .05 level 
q :1 
~';A"'Significant at .001 level 

a" 
t/' ..... 

Orleans 

Intercept 

i2.678 
2.003 

• 157 
+ 13.645 

1.725 

• IS i 
.817 
.45'1 

.462 

+ .566 

+ • 187 

District Attorney's Off ice 
Independent 

Coefficient Variable 

+ 4.745 Avg. Priori ty 
+ 14.986 Lockup 
+ 18.579 Tria 1 

17.758 Plea 
+ 12.170 Accept 

+ I. 108 Trials 
.736 Plea 

+ . 251 Avg • Priority 

+ . 207 Avg . Pr i or i ty 

• 067 Avg . Priority 

+ .140 Avg. Priority 

112 

I. 

in 

2 S i g. r SE 

;';;': .615 5.075 
-kit: .477 5.918 
;':.;'\ .533 5.591 
...,1( .325 6.720 
n. s. .134 7.615 

i',":, . 735 .220 
it: .189 .385 
i'("k .702 .233 

i',ok .799 . 148 

,', .142 .234 

-/('"k .477 .210 
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E. Salt Lake City, Utah 

The office in Salt Lake County shows a pattern of relation-

ships similar to the other jurisdiction with one exception. The pri

ority of the case is a powerful predictor of whether the case will be 

2 disposed of by trial (r , .62]) and whether the defend-ant will be 

incarcerated (r2, .684) and for how long (/. ,698). Similarly, as 

the probability of disposition by trials increases the probabil ity of 

the defendant being incarcerated increases also (r2, .555) but not the 

length of sentence. (Table 24) 

In this one-man criminal court system, we see for the first 

time the emergence of case priority as a predictor of acceptance 

2 (r ; .504). It would be interesting to see whether this relationship 

exists in other similarly situated offices. Along with this impli-

cation is another--namely, the absence of a relationship between the 

probability of cases being disposed of by trial receiving longer 

sentences. It may well be that this is precluded by the overwhelming 

need to reduce workload and dispose of cases using a variety of negotiated 

sentences as the incentive. Table 7 in Part I indeed verifies the fact 

that sentences considered appropriate and reasonable are much less severe 

than those imposed by the other sites. Figures 11 to 13 display these 

rela tionships. 

F. Conclusion 

The composite table constructed to summarize the strongly related 
I 

variables identified in each site (Table 25) shows clearly that only two 

factors play any significant role in explaining variation among the 

!l7 

{/J/ 

"!' , , Table 24 

. Resul ts of Selected Pairwise'Regression Analyses of Responses -: L Salt Lake 

frpendent Variable 
, i' 

Intercept 

.... " Average Years 
t'l.~'e ra ge Yea rs 
; lrerage Years 
u.\~, 

i:- i a 1 s 

Pleas 

:l'ccept. 
'-

.F.,educe 

') 

-~ 

IT5i gnificant at .05 level 

**S~gnificant at .001 level 

.148 
3.445 
3.567 

.051 

.798 

.423 

.16J 

.263 

• 155 

.063 

County Attorney's Office 

Independent 
Coefficient Variable 

+ 4.634 Trials 
3.311 Pleas 

+ 1.334 Avg. Priority 

+ 1.222 Trials 
.616 Pleas 

+ .240 Avg. Priority 

+ .142 Avg. Priority 

+ .015 Avg. Priority 

+ .152 Avg. Priority 

+ .305 Pleas 

·IIH 

in 

2 
S i g. r SE 

'it,;', .299 1. 72 
n.s. : 128 1.91 
it,":: .698 1. 13 

;',,*', .555 .263 
n.s. .126 .369 
i'n', .684 .222 

it;;': .627 . 157 

n. s. .009 .236 

it,";': .504 .217 

·l:-k .3~3 .092 
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1: 
...;!; cases with respect to the other dependent variables. They are the 

1 
priority of a case for prosecution and the probabil ity of a case being. 

'-"" disposed of by trial. The priority variable has the highest consistent 

rJ 
""""" 

explanatory power of al I the variables tested. This is important 

because first, we can examine it in future analysis to determine what 

1 
~. factors have a bearing on what makes a case important for prosecution; 

"-

it 
and then, knowing this, use the results to search for deviations from 

...v .the predicted behavior of the prosecution process. 

"'" 1 The scale needs to be examined along the three dimensions of 

seriousness of offense, defendant and evidentiary strength. The .. ", 

1 relative weighting given these variables is expected to indicate 

.... 
It 

policy differences among prosecutors as different factors are consi-

...., 
dered in the declsionmaking process. From the results of this analysis, 

-H 
I' 

we would expect high uniformity with respect to the tails of the 
..... 

distribution (the most serious and trivial) but more choices in the 
,"'t' 
i' 
, ' 
i ~ 

:.5:. middle. 

It 
The fact that priority is able to predict trials (with the 

-..:.~ exception of Wilmington) and that priority and trials are both good 

.~ 
i1 
\,..-

predictors of the likelihood of incarceration and the average length 

of sentence yields the conclusion that we have identified a powerful 
-:-~ .... 

, ~ i 

H 
~ technique that early in the prosecution process is able to assess the 

".., 

\ f~ 
( .. \ 

I ikel ihood of trial. The significance of this is that it lays a base. 

"'" for prosecutors to know in advance how to allocate resources to the 

rr, 
Ii:; 
t,f: 

most work-intensive part of their function. As a planning tool, 
.".,. 

for budgeting and personnel management, it may be invaluable. Its 
""" \ .. 
l ~ 

i 
potential certainly appears to be very good. Similarly the planning 

f')' 

tt 
'\ 

fi -- 1 
I \ 
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SUMMARY OF 
EXPLAINING 

if ~ fJ ~ J t 
Tab"l e 25 " 

IMPORTANT PAIRWISE 
50% OR MORE OF THE 

BY SITE 

REGRESS IONS 
VARIANCE, 

Independent Variables 

Dependent Variables 

Probability of Acc~pt 

Probability of Reduction 
at Disposition 

Probability of Trial 

Probability of Lockup 

, 
• Average Length of 
'f.. Sentence 

Priority of Pros~cution 
, 2 

5 i te r 

Salt Lake City 

New Orleans 
Salt Lake City 
Brooklyn 

Wilmington 
New Orleans 
Salt Lake City 
Brooklyn 

Wi lmington 
New Orleans 
Salt Lake City 
Brooklyn 

.504 

.799 

.627 

.713 

.689 

.702 

.684 

.722 

.714 

.615 

.698 

.564 

(Note: All regressions are significant,at the .05 level or less.) 

Probability of Trial 

Site r2 

Brooklyn .682 

(Not applicable) 

New Orleans .735 
Salt Lake City .555 
Brook 1 yn .57.3 

Wi lmington 
New Orleans 

~ Brook 1 yn 

.540 

.533 

.634 



r 
f 
}r 
'v.: implications of the likelihood of incarceration and the average length Table 26 

[ t 

~ 

of sentence reach far beyond the prosecutive process and into the 

correctional planning area. 

Table 26 is presented to hint at the predictive power of this 

Probability of Case Be i ng Disposed of By Trial For Each 
Site and All Sites Combined by Priority of Case 

Priority of 
Case All Sites Brooklyn Wilmington New Orleans Salt Lake City 

1I u 

r' 
r? 
~ 

W, 

variable. This table presents the computed probability of a case 

being disposed of by trial given its priority rating in each of the 

jurisdictions as well as for al I Jurisdictions combined. The remarkable 

similarity and agreement among sites indicated the universal ,or normative 

features of this predictor. 

However, caution must be interjected into these statements. The 

2 r and the standard error need to be noted to give dimension to the 

0 0 0 0 0 
2 .03 .02 .05 0 .10 
3 • 17 .13 • 18 
4 

• 14 .23 
.3 I .24 .3 I .33 .36 

5 .45 .35 .44 
6 

.52 .49 
.59 .46 .57 .71 .62 

7 .73 .57 .70 .90 .75 

~. 
'"j;~ 

explanatory power of the predictor and the amount of variation that one 

could expect around the estimates. Table 27 shows that for Wilmington, 

~~. 

~, 

[ 

»." ... ,,;:: 

while the regression equation is remarkably similar to that of the 

other sites, the ability of the priority ranking to predict trial 

dispositions is yery low. In this site, there are clearly other 

(as yet unidentified) factors operating with respect to determining which 

cases will be disposed of by trial and these factors are not to be 

Table 27 

Regression Equations For Probability of Case Being Disposed of 
by Tria 1 For Each Site and A 1,1 Sites Comb i ned 

Intercept .. 

Coeff i c i ent (Prior'ity) 2 
All Sites - .25 

r SE 
+ • 14 .73 • 12 

.. 

Brooklyn - .• 20 + • I I 
Wi Imington 

.n • I I 
.21 .13 + .40 .22 

[ 

[ 1_, 

found in any of the elements that make up the priority scale. Thus, 

as is typical in most efforts of this type, the answers are only 

partially complete and the questions resulting from the search are 

New Orleans .43 + • 19 .77 • 15 
Salt Lake City - • 16 + • 13 .63 • 15 

i !. 
exponentially increased. Despite this, there is certainly sufficient justifi-

cation to conduct similar tests in other sites to determine the stability 

~" 
ll. 

I 

of this predictor in addition to the reasons why it is not as strong 

in Wilmington. 

rr 
f 

i, I 
, t" 
"~ , 

t rr i 1\ 
~ , U; 
~ , 

C\ 

I ," . 

1 
f P.!o 

! ' 
~ 

ID .. ~ 

124 
125 



· .. ----.J r 1 r 
tt" I 

.... ,.. 

{I ).l! , , 
'-'!<! 

I 
1 

f 
I ff(, I 

~~ .. I ! I. 

~.:I 
i 

I, 
t 

~ 
, 
r 
j 
1 \ i' 
~ 

.-. 

[, 
i rr ! 

APPENDIX A 
~. Inl 
! ~ ..... 

SAMPLE OF CASES AND EVALUATION FORM ! 

fl' 
\ -! ~'TIl I 1. ~~ 

. ' 1 
...... 

[ I }l! 
U, 

I , 
CASE NUNBER: 016, 

( 
r;~ 

} iff l' 
1 ... 

"""' I r" 
( l' rTf 
... I ti 

{ 

i, 
1 iT 
: 1\ ; j .~...;,. 

i 
I ...... 

l 
\ } , 
'fL i f" 

.. 1 ~ 

i 
i 

1 j"'F 
( t! 

f 
).1. 
{ft': ....,.. , 

~, 
,( 

( l 
IT 

! ~ 
j 

I 
I rr i' \ll. 

t;1 
I II 

.1 1 
ij 
1 

( r ..... 
l j;" 

~Jt 
I ..... 
I 
! 

I 
,. 

ll~ , 

! t~ 
~.A,.< 

't , 
~ 

( 
i 

1m I ., 

I I ~ 

1 J • 

( i ~ ~ Vi 
f , 
j .. 

I: 1 
I (j ,I 
, 

I 1 
1" 

I, 

127 

j 

I I I t 
! 

-



r 
1f Il., CASE NUMBER 016 

r 1. On November 20, 1977, at 9:45 P.M., the defendant, a white male, 

R- was arrested on a charge of Theft (Motor Vehicle) over $300. 

ff 2. On November 20, 1977, at 5:20 P.M. the owner of a 1970 4-door 

Plymouth sedan reported to the police that while accompanied by the defendant 

[ he had parked the vehicle to go into the convenience store to make a purchase. 

[' 
The defendant had requested that the keys be left in the ignition so that the 

defendant could hear the radio. Upon returning from the store the victim 

~~ 
"" 

discovered that the car was gone and he reported the incident to the police. 

At 9:45 P.M. an the same date the arresting officer on patrol observed a 

[ v~hic1e like the one which had been reported stolen parked on a side street 

[ 
and,occupied by the defendant. The defendant was placed under arrest and 

charged. with Theft over $300. After the arrest, the defendant was transported 

[ to the hospital to receive treatment for the D.T.'s. 

[ 3. Witnesses-

11. Vehicle owner 

l tn. Arresting officer 

[ 4. Evidence - ,Physical Property, Statements, Other 

a. Testimony as to theft 

r 
...~ 

b. Testimony as to the recovery of the vehicle and the presence 

r in it of the defendant. 

,,-<,. 

r 
[ 

[ 
128 
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I 

Defendant #6 

Date of Birth: 8/23/54 

Age at Arres t 

18 
1~ 

18 
18 

,~ . 

Offense 

Possession of Marijuana 
Possession of Marijuana 
Possession of Marijuana 
Possession of Marijuana 

129 

Disposition 

Dismissed 
D i smi ssed 
D i smi ssed 
D i smi ssed 



r CASE NUMBER 48-01 

[ ~ 
1. On June 3, 1977, the defendant, a black female, was arrested and 

I 
iTt 

.. It 
~~ 

c~arged with Attempt to Commit a Crime (to wit Murder in the First Degree) 

~ 

I II" 
:\ 

\:1 -
and also Possession of a Deadly Weapon During the Commission of a Felony. 

[ fl' Iii; 
~\~ 

2. On June 3, 1977, the arresting officer responded to a call concerning 

a knifing. When he approached the crime scene he noticed a group of people 

[ ill standing on the northside of the street waving to him. As the arresting officer 

(Witness #1) exited his vehicle he saw a black male lying face down on the 
,,.., 

[ tn: 
lit 

CASE NUMBER: 048-01 

iF [ t1; 

t lit 

sidewalk with five or six people standing around him. The arresting officer 

then asked a black female standing near the victim what happened. She stated 

"I cut him." The arresting officer then asked who she was and she stated her 

rt~ 

6~~ ill L 
name and that she was the victim's girlfriend. At this point the suspect was 

taken into custody. After advising the defendant of her rights, the arresting 

[ 
~~ 
ifl I,,> 

"'~ 
officer asked the defendant why she had stabbed her boyfriend and she stated 

[ ~;. 
f f 

I~e was beating me with his buckle and I'm pregnant so I stabbed him." There-

after the defendant stated that she had only "sliced" the victim across th~ 

<"('" 

~~ 
\y II! 
t::.: ., 

chest. The victim was transported to the General Hospital where he was treated 

. and released. 

r f] 
:, ~ {i-f 

~. 
~ 

Witness #2 who was at the scene stated that the defendant and the victim 

[.f' r.~ 
\iiJ It ..... had been guests in her house during a crab feast and that approximately one half 

[ 
rr, 
1~1 
~ 

hour before the stabbing the two had left the house and walked across the street 

where an argument ensued, resulting in the incident and crime in question. 

( I ~ -, .4, 
Witness 112 saw the victim hit the defendan.t with a belt buckle. Witness 113 saw 

the same incident and saw the defendant stab the victim. 

11" 1 ~ .i ts 
" 3. Witnesses-

I ~ {-~ 
130 

II {i 

11. Arresting officer to whom admissions were made by defendant 

12. Person who gave party attended by victim and defendant 

13. Eyewitness to stabbing 

" I 
#4. Corroboration of Witness #3 

131 
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Defendant #19 

Date of Birth: 11/8/47 

Me at Arrest 

18 

18 
19 
23 

. 2S 

Offense 

Possession of Heroin 
Possession Narcotics Equipment 
Possession of HerOin 
Possession of Heroin 
?ossession of ~~rijuana 
Procure for Prostitution 

132 
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Dhposi tion 

Conviction 
Conviction 
Conviction 
Acquittal 
Conviction 
Dismissed 
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CASE NUMBER 061-02 

1. On May 19, 1977, the defendant was arrested and charged with 

Robbery in the First Degree (Hand Gun) and also Possession of a Deadly Weapon 

During the Commission of a Felony. 

2. At approximately 1:47 A.M. on May 19, 1977, police received a call 

from an unidentified caller stating that a robbery was in progress at a bar 

in this city and that the suspect was a black male driving a black Chevrolet 

Nova. Three officers OHtnesses 112, IJ3, and 1(4) responded in their pa trol 

units. As Witness #2 approached the bar in question he observed a dark 

colored Chevrolet Nova driven by a black male leaving the parking lot. Witness 
I 

12 pursued the car and stopped it approximately 8/l0's of a mile east of the 

. bar. The officer ordered the driver who was the sole occupant of the car to 

exi t hi.s vehicle and lie on the ground. At this point Wi tness 112 was joined 

by Witnesses #3 and #4 who arrived simultaneovsly. After a quick pat down, the 

defendant was given his Miranda rights at approximately 1:52 A.M. and was 

thereafter handcuffed. Witness #3, upon looking over the suspect vehicle, 

observed on the front seat a roll of quarters and on the floor of the vehicle 

a cigar box and a money bag. Witness #2 and Witness #3 checked the interior 

of the vehicle and under the driver's seat found a nine millimeter automatic 

pistol with one cartridge in the chamber and six in the magazine. 

Another officer Ovitness tiS) went to the bar in question where he picked 

up the victim (Witness ttl), and transported him to the point where the defendant 

had been stopped. The victim viewed the defendant at 1:57 A.M. and positively 

identified the defendant as the one who had robbed him. 

The defendant was transported to the police station where $167 in'cash 

was taken from his pockets, the cigar box was examined and found to contain 

checks and cash. The money bag was examined and found to contain cash and rollea 

134 
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CASE WJMBER 061-02 
(p. 2) 

coinage totalling $1639.51.' Seveial of the checks were made payable to the 

bar 1n question. 

The victim, who was interviewed by a detective sergeant (Witness #6), 

indicated that at 1:45 A.M. that day as he was closing the ba.r owned by him, he 

set the burglar alarm and left through the rear kitchen door after locking the 

door. As he walked toward his automobile he passed a van parked immediately 

adjacent to his automobile. An unidentified subject in the van called to the 

victim and told him that there was a black male who was acting suspiciously in 

the parking lot. As the person later identified as the defendant approached, he 

held in his hands in front of him an unidentified object which at 10 feet the 

victim was able to see was a gun, which the defendant thereupon pointed it at the 

victim saying: I~erre going in and you are going to open the safe." At this 

time, the subject in the truck started his van and the victim said that the 

'defendant pointed the gun at the driver and ordered him to stop, but the sub

ject stal:ted off to the nearest phone booth. The victim said that the defendant 

stayed behind him and ordered him inside the bar. Once inside the bar the 

defendant ordered the victim to turn off the alarm system. This the victim did. 

Thereafter on several occasions the defendant threatened to IIblow off" his head 

unless the victim opened the safe. During the last of the threats, the defendant 

fired the gun into the floor. Once the victim opened the safe the defendant re

moved the cigar box with -the cash and checks and took a bag from a stack and 

started ransacking the safe, emptying the contents into the bag. The defendant 

also removed cash from the cash drawers on a sofa in the office and removed rolled 

coins which he put in the bank bag. Thereafter the defendant ran out of the 

kitchen door telling the victim "If you'll remain here for five minutes, nothing 

will happen to you." 
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CASE NUMBER 0('1-02 
(p. 3) 

3. Witnesses-

#1. Victim 

#2., #3. J #4. J #5. and #6. Arresting and investigating officers 

4. Evidence - Physical Property, Statements, Other 

a. $1166.30 in assorted U.S. currency and coins 

b. $640.21 in endorsed checks and money orders 

c. Bank bag in question 

d. Cigar box 

e. 9 millimeter Browning semi-automatic pistol 

f. Black leather shoulder holster with nylon straps 

g. Testimony of the victim as to robbery in question and identificatim 

of the defendant 

h. Testimony of arresting officers as to apprehension and search 

of the defendant!s vehicle. 
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Defendant 1114 

Date of Birth: 5/28/52 

Ia.&e at Arrest 

19 
20 

20 

pffense 

Receiving Stolen Property 
Robbery 
Aggravated Assault (w/weapon) 
Burglary 
Assault 

.-.-:~ -.. 

,', 

- - .... _- - -- "-"- -.. _-

Disposition 

Conviction 
Dismissed 
Dismissed 
Dismissed 
DiSmissed 
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RESEARCH ON PROSECUTORIAL DECISIONMAKING* 

Case Evaluation Worksheet 

1. Case number: 2-00 2. Your initials: 

3. Circle the number that best represednts
h 

thefPriority YOt~o' 
yourself, feel that this case shoul ave or prosecu I n. 

1 2 
Lowest 
Priority 

3 4 
Average 

or 
Normal 

5 6 7 
------~------~Top 

Priority 

4. After reviewing this case, would you accept it for prosecution? 

(1) Yes __ 

What would you charge? 
List all charges. If 
co-defendants charge each 

Def. #1 

Number of 
charges 

, Def.#2 

(2) No 

Why not? 

*Supported by LEAA Grant No. 7B-NI-AX-0006 
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RESEARCH ON PROSECUTORIAL DEC IS IONMAKING 

Case Evaluation Worksheet - Continued 

5. Considering the characteristics of this case and your court, what do 
you expect the most 1 ikely disposition will be? (Check one) 

1. Plea 5. Acquittal 9. Diversion -- ----
2. Dismissal 6. Dec 1 i ne to prosecute 10. Fa i 1 ure to -- --

Appear 
3. Noi Ie 7. No true bill 11. Can't predict -- --
4. Conv ict ion B. Transfer to another 12. Other (specify) -- -- ._-

court 

6. Assuming the disposition you have given in Q 5 occurs, where in the 
court process do you expect this case to be disposed of? (Check one) 

1. At first appearance for 5. After arraignment, before --bond setting and defense tr·ia 1 
counsel appointment 

6. First day of trial --2. At prel iminary hearing -- __ 7. End of bench tr ia 1 
3. At grand jury --

B. End of jury trial --4. At arraignment --

7. At what level will this case be disposed of? 

1. Felony 3. Misdemeanor 5. Violation or -- --(as charged) (as cha rged) Infraction 

2. Felony 4. Misdemeanor 6. Other (s pec i fy) -- ( lesser charge) -- (lesser charge) 
-._-

8'. In your own opinion and irrespective of the court, what should be an 
appropriate and reasonable for this defendant? (Check all applicable). 

1. None 
==2. Fine 

3. Restitution ===:4. Suspended Sentence 
__ 5. Deferred Sentence 

6. Alternative progam 
(Community service, 
treatment, other) 

7. Probation ==B. Jail 
__ 9. Penetentiary 

9. If Ja i 1 or penetent iary time, how long? ____________ _ 
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APPENDIX B 

COMPARISON OF STANDARD DEVIATIONS ASSOCIATED WITH CASES 
BY RESPONSES AND SITE 
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I 

I 

---" .. ------~--~-------

~ , '''r 

] 

I 
~ Cllse Number 

~ 
ALL CASES 

1;01 

~ 
2.00 

3.00 

6.00 

6.01 

~ 9.02 
13.00 

14.00 

~ 
15.00 

15.01 

16.00 

~-
21.00 

22.02 

23.01 

34.00 

rj , -

~ -

34.01 

39.01 

39.02 

~ I' 
I : 

43.00 

48.01 

50.00. 

~ 
5)1.00 _-: .. 
57.01 

58.00 .. 
61.02 

~ \ 

64.00 

79.01 
90.00 

~ ~J ~ 

99.00 

103.02 

108.00 

108.01 

~ 113.00 

117.02 

120.02 

~ I ! 
141.01 

~ 
> ! ~ ): -

i 

APPENDIX B 
COMPARISON OF STANDARD DEVIATIONS ASSOCIATI:O WITH CASES BY 

RESPONSES AND SITE 

prlorttr for pros~)utlon 
iOuastlon 3 

Total ~~mber,of ;~arges 
uest I on 4 ' 

10111. NO SLC' Brk. Wil. NO SLC Brk. 

1.55 1. 78 1.77 1.7" 3.00 .96 1.24 2.b7 

1.21 1.08 1. 13 .97 .00 .31 .00 .52 

.94 1.22 1.05 1.03 .28 .28 .24 1.02 

.72 1.31 1.31 1.02 .58 .73 .00 .90 

.72 - - 1.00 . .70 - - 1.14 

- 1. 13 1. 10 - - .52 .37 -
.82 1.02 1.54 1.13 .46 .35 .00 .96 

1. 11 1.55 1.18 1.39 .49 .00 .45 .69 

.73 1.39 1.42 1.23 .90 .60 .58 1.19 

.63 - - .88 .50 - - 1.73 

- .87 1.02 - - .50 .32 -
.62 1.12 1.07 .79 .27 .19 .00 .89 

1.28 1.21 .66 .96 .00 .00 .00 .21 

.73 .73 .83 .86 .92 "54 1.69 1.86 

- .80 .70 - - .84 .99 -
.77 - - .96 1.96 - - 3.25 

- .98 1.05 - - 1.48 1.81 -
1.10 - - 1.12 .92 - - 1.40 

- 1.09 1. 12 - - .70 .93 -
.62 .74 .86 .93 .97 .59 .56 1.66 

1.19 1.56 1.34 1.26 .47 .00 .40 .91 

.73 1.33 1.21 .96 .43 .00 .00 .36 

1.53 1.61 1.40 1. 15 .00 .00 .00 .65 

.82 - - 1.23 4.15 - - 4 _,0 

.46 .94 .79 .51 .00 .00 .00 .60 

.70 .89 1.33 1.04 1.46 ,!I}, • .6) 2.02 

.75 1.32 1. 13 .98 1.48 1.45 .85 1.68 

.63 1.40 1.68 1.02 1.07 .55 .33 1.49 

.72 1.00 .95 .89 1.08 .00 .00 .50 

.53 .99 .76 .91 1.44 .77 1.22 2.69 

.61 1. 05 .87 .97 .66 .61 .36 1.08 

.59 - - .89 .84 - - 2.00 

- .73 .69 - - .67 .69 -
,L16 .36 .73 .85 .27 .17 .41 .69 
.70 1. 18 .90 .93 1.32 .93 1.27 1. 12 
.99 1.13 1.28 1.12 .27 .25 .00 .89 
.53 .63 .56 .85 2.17 1.08 1.09 2.26 
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I Length of Sentence 
(Question 9) . 

Wil. NO SLC 

7.61 36.55 18.65 

.O,i .00 .00 

.00 .00 .00 

.94 2.89 .39 

1.31 - -
- 25.99 1.66 

8.94 19.20 4.15 

.00 .00 .00 

2.43 28.04 1.64 

1.40 - -
- 18.40 .35 

.00 .00 .00 

.00 .00 .00 

4.80 4.16 1.50 

- 36.10 20.87 

4.13 - -
- 26.61 5.45 

5.75 - -
- 37.95 32.95 

.00 1.47 .00 

I .00 35.00 .41 

.21 .39 .40 

.00 .00 .00 

4 nc: - -
.00 .00 .00 

8.51 26.48 20.77 

2.15 18.63 1.22 

4.64 37.32 5.69 
.91 1.95 1.45 

9.70 27.32 21.43 

4.78 17.08 1.69 

7.36 - -
- 31.75 28.26 

10.67 24.27 37.90 

0.00 0.00 0.00 

2.97 4.85 .57 

.20 1.27 .45 

Brk. 

&.84 

.49 

1.08 

1.28 

1.80 

-
3.94 

1. 15 

2.12 

.68 

-
1.02 

.00 
1.80 

-
3.15 

-
5.96 

-
1.16 

3.96 

.61 

.00 

'''I ?C; 

.36 
!; .':6 

2.33 

4.13 

.79 
8.42 

3.56 

7.47 

-
12.78 

5.94 

3.17 

1.15 

i < 

i 
i, 
\ .i 
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APPENDIX C 

DATA PROCESSING--TECHNIQUES, PROCEDURES AND ANALYSIS 

Edward C. Ratledge 
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IT APPENDIX C 

I] I, ; 

UJ 
Data Processing--Technigues, Procedures and Analysis 

The handling and preparation of the data set for this project 

rn I .; 
I" " 

was perhaps more complex and difficult than that associated with the 

typical type of statistical analysis. Part of this was due to the two-
\~ 
/~I 
l" fold effort of analyzing the dependent variables and designing a system 

r"li (j,j 
...& 

capable of meeting the needs for the long-range analysis of the 

independent variables. Furthermore, since the data was being gathered 

j'""'; 
Ifi ..... 

at four different sites the need for extensive quality control measures 

was increased to ensure the validity of each site~s responses. 
,"q> 

\ Ii 
i ' 
~ 

As each evaluation form was received for processing. it was 

. ~ 
It-}-.:; 
",,101 

edited for completeness and assigned an identification number • 

Originally it had been anticipated that data entry would be done 

r": 
~ ,:': ': 
l;;,; 

directly from the evaluation forms. However, the manner in which many 

assistants chose to answer the questions and the difficulty that the 

r H 
uJ keypunching staff had in accurately transfering the data from the forms 

{"ft, 

~ y ~< 

to the cards dictated the use of coding sheets. In the end this 

approach was easier, faster and entirely more accurate. Thus, each item 

rn HI f :t 

of data was transferred from the form to the coding sheets prior to 

! f"l 
W 

keypunch and verification. 

Fifty cases from the Brooklyn data set were entered to determine 

rn ; I 
j 1 

what types of problems were likely to surface during the analysis. 

Based on the results of that pre-test, the analysis program was 

~ designed. After input, each of the four separate data files was loaded 

to a disc file on the University of Delaware~s Burroughs B7700 computer 

~ . , , .. system. Each data set, in turn was subjected to two computer based 

~ 
edits. The first edit checked the sequencing of each record to insure 

~ 
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that each assistant was associated with 30 records (cases.) Further, 

the program evaluated whether the case numbers were those that were 

required and whether they were in the proper order. As a result of this 

edit, cases were identified where the attorneys had skipped cases or had 

formed the evaluations out of sequence. This was not unexpected since a 

decision had been made to collect the data at each site without the 

active supervision of a project team member. This_approach was taken 

with the idea that a large number of offices might be done at some later 

time. It "laS confirmed that the computer edits were sufficient to 

permit data collection to proceed unsupervised and that the quality of 

the data could be assured 

After all basic problems with the sequencing of the data set 

were completed, the data was edited a second time- This edit had 

several purposes. First, it validated each field to insure that the 

value contained in the data on the record, fell within the allowable 

range; or where the value was a table value and could be checked 

independent of the range, such checks were also made. Second, if data 

were missing, the appropriate missing data codes were assigned. In the 

initial instructions skip patterns were not specified; instead, they 

were to be set after the data was collected. For example, in one 

question the assistant was asked whether the case should be accepted for 

prosecution. If the response was negative, the initial instructions 

were ambiguous as to whether he should at that point, skip to the next 

case and not a.nswer the remaining questions. Only after reviewing the 

forms and weighing the effects of either decision it was decided to 

exclude any answers following the response that the case would be 

screened out. Thus, for analytical purposes missing data codes were 
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automatically generated for the case where that question was answered. 

However, the original data as collected is maintained in the original 

data file. 

At this point, to further simplify the identification of the 

cases in the office a base sequential number was assigned to each 

assistant and the cases were renumbered from 1-30. The originaII.D. 

numbers and the original case numbers were maintained; hmvever, for 

simplicity these additional codes were entered along with the set number 

ff tit 
and a new variable which specified that a particular attorney was a 

leader. The leader variable does not appear on any of the coding 

directions; a value of zero is assigned if the individual is a leader 

and a one if he is not. This permits proper sorting. Coding the 

Brooklyn data required the prepara~ion of a completely separate data 

file for the analysis of multiple leaders i.e. unit chiefs. In that 

particular case, the leader will always appear at the front of the set 

of followers in each specified unit. The output of this second edit is 

the third data file created in the series. A fourth ,data file was 

created which reorganized the data set by case number. The structure of 

IT 
that data file has each case sorted in numerical order and the number of 

assistants rating that case following sequentially. In the previous 

data file, of course, the assistant was the key variable and his 30 

cases "lere sorted in case number order" It should be noted that where 

an individual leader served more than one u~it, additional records were 

~
-i 

j , 
j , 

! i 
'""'" 

inserted at the front of each unit. Thus, the final number of records 

i 
in the specialized unit is different from those found in the original 

- ! 

data files. Since some types of analysis as well as the structure of 

the data files were not generally suitable for the production of reports 
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by standard statistical packages, several report generators were 

written. The first report produces a frequency distribution of the 

dependent variables beginning with priority and ending with sentencing. 

The results for each office and for each case within that office appear 

on separate pages. Where the data was appropriate, means and standard 

deviations were also reported. Furthermore, a summary table for all 

cases was produced at the end of each report. For Brooklyn, a report 

was generated for each unit in addition to one for the office as a 

whole. Since approximately 60 of the individuals taking the test in 

Brooklyn were new assistants, they were segregated in the analysis from 

all other attorneys. Thus, there are 216 assistants included in the 

basic analysis for Brooklyn with 282 attorneys processed in the extended 

analysis. 

A second report displayed. for each of the dependent variables, 

the responses supplied by the designated leader followed by the 

responses of each assistant with the assistant sorted in order from 

least experienced to most experienced. This assisted in determining 

outliers very quickly with respect to both the policy and with respect 

to all other individuals in the group. The report generator deals with 

the congruence or agreement of the individual assistant with the 

decisions of the policy maker. 

To eliminate some of the complexity in the congruence analysis 

only, each of the dependent variables was recoded. The priority scale 

was reduced from 7 states to 3 where values 1 and 2 were coded to the 

first category. 3,4, and 5 to the second and 6 and 7 to the third. A 

fourth category was formed for missing data. For the screening 

variable, there are only 3 categories with yes =1, no =2, and missing 
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data =3. Disposition was recoded so that the first category contained 

pleas; the second, convict:ions; the third, was all other types of 

disposition, and the fourth missing data. Exit point was recoded to 

,indicate the pre-arraignment stage, th t i e pas -arra gnment but pre-trail 

stage, and the unit trial stage with missing data in the fourth 

category. The final variable, level of charge, was defined in t~o ways. 

The first placed felonies in the first category, misdemeanors in the 

second, violations in the third and miss~ng data· h f • ~n t e ourth category. 

Alternately, category 1 contained "as charged" responses, category 2, 

"reduced charges", and th . d e rema~n er were coded as in the previous 

method. 

The responses of each assistant were then matched with those of 

the leader for all 30 cases--matches . d were ass~gne a value of 0 and 

mismatches the value of 1. An index agreement is computed by comparing 

the total matches to the total possible matches. The index is 

constructed for all dependent var~ables. If hId • t e ea er has rejected a 

case, any responses made by the assistants about disposition, exit point 

and level at exit are not cons~d·ered. Tl h • le mate and mismatching ,for 

those is accounted for in the analys~s f h • 0 t e screening variable. To 

carry the technique over to the latter process step variables would 

misstate the level of agreement. 

The final report deals with a measure of a quantity which we 

call IQV (Internal Quotient Variation). IQV measures the total amount 

of variability in the system as composed to the theoretical possible 

variation that could have been observed; Tho ~s can be illustrated by a 

three state variable on a nominal, interval or ordinal scale. Maximum 

variance would occur when the responses are 11 di id d h equa y v e among t e 

147 

~ 
r 
I 



~~~-~ - - - -~-

r 

[ 

[ 

[ 

\l.-.~ ~ .. a 

[ 

cr.;" a 

-

- r - ------. ~- --- - -~ "~-~-~~--""""'---____ _ 

three responses. The least possible variance would occur when all 

responses were the same. This particular type of analysis was used to 

measure the uniformity among assistants within the office or within an 

organizational unit of an office with respect to each of the dependent 

variables. It is particularly useful in identifying disagreements with 

the policy maker by where a relatively loy; value is found on the 

agreement index but the assistants agree on IQV. Uniformity within a 

unit can also be measured and the degree at agreement with the leader 

leader when composed to the office leader of the extent to which the 

policy was either misunderstood or was being transmitted poorly. 

The output report for this generator contains IQV scores for 

each case. In addition, an average score is recorded to obtain the 

total index for the 30 cases. In calculati1Lg the index of agreement, we 

considered the entire matrix independent of the cases. For IQV, this is 

clearly an inappropriate measure. The scores produced for IQV are 

inverted since a large value of IQV indicates relatively low levels of 

consistency in the answers- The IQV values have been modified to move 

in the same direction as the index of agreement. That is the value 

presented in all tables is 100 minus the calculated rQv score. Normally 

an IQV of zero represents complete agreement or the lowest possible 

variance in the system. With the transformation, the .value shown in the 

tables would be 100. Thus, for both the index of agreement and the 

index of IQV the higher the score the greater the degree of agreement or 

uniformity. 

In this particular report, a case-by-case analysis was not sent. 

Even though measures both of IQV and the index of agreement have 

considerable value in identifying problems in cases, the measurement of 
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total agreement across all cases Was the primary objective. The 

analysis of the individual cases was reserved for incorporation into the 

analysis of the independent variables. 

Special software was also written h w ich took the leaders from 

each one of the offices and substituted the~r 
~ responses to the other 

offices. In this way. the leader in Brooklyn f or example, was matched 

to the assistants in Wilmington, Salt 
Lake City and New Orleans, as well 

as his own office. 
Adjustment had to be made to the cases since only 24 

of the 30 cases were common to all four offices. While only one case 

was totally different for Salt Lake and N 0 1 ew r eans as compared to 

Wilmington and Brooklyn fO th h 
~ve 0 er ad small modifications performed to 

tighten the scenarios. 

As a final note, it should be noted tha.t all software written 

for this project was prepared in Algol, although analysis was conducted 

using both SPSS and MIDAS with the SP~S work - being done at the 

University of Delaware on the B 7700 and 
the DEC KL 10 with MIDAS being 

used on the Michigan Terminal System via Telenet. The data files, 

however, were identical in both cases ° dO 
~n ~cating very clearly that the 

structure of the files was sufficient f or transferring between systems. 
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APPENDIX D 

DEVELOPING A SERIOUSNESS SCALE FROM CRIMINAL 
HISTORIES 

Stanley H. Turner 
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I. ,CONCEPTS AND APPROAC~~ 

I ntroduct i on 

As part of a 'larger effort to determine how prosecutor s 

and their assistants make decisions about offenders, this section will 

focus on one important dimension of information that routinely enters 

into many, if not all, such decisions: the prior record of the offen-

der. Excluded from consideration, therefore, are the welter of other 

segments of information; the current offense, the social background, 

the type of defense, etc. Thus, the purpose of this paper is to develop 

an objective, simple scale that will reproduce the judgements of,experi-

enced prosecutors as to the overall "badness of an offender's prior 

record. 

EthIcal Consideration 

A point can be raised that the use of the prior record of an 

offender is unjust. In fact more positions can be raised: 

1. The prior record of an offender should never be used 

against him by anybody; 

2. The prior record of an offender should always be used 

against him by anybody; 

3. The prior record of an offender should be used by the 

prosecutor in making a decision about the defender; 

4. The prior record of convictions (guilty by plea or trial) 

should be used by the prosecutor in making a decision about the 

offender. 

Readers interested in either of the first two positions (which 

will not be considered in this paper) are referred to The Punishment 

Response, Graeme Newman, J.B. Lippincott, 1978, where such issues 

*This section was prepared with the assistance of Ms. Aysha Latib. 

151 

i' 



r 
[ 

[ 

[ 

f 

[ 

i 

are discussed within the framework of contemporary criminology. 

This paper assumes that it is legitimate for a prosecutor to possess 

and act upon the prior record of the defendant. This paper will 

I investigate the actual effect of withhol~ing disposition information. 

That is, it will' present identical prior records but in one case 

disposition information will be present and in the other it wil I be 

absent. Thus, we will be able to determine how much'disposition 

information affects the decision of the prosecutor and what type 

offender is most affected. 

t1ethodoloqy 

There are two contrary procedures that could be followed. We 

could either sample prior records from actu~l files, change all identifying 

,information and present them in a standardized format or, alternatively, 

we could s'lmulate prior records. There are advantages to both procedures. 

In the first you gain representativeness--the cases are close to reality~ 

but in-the second the cases cpn be g~nerated by deliberately combining 

preselected variables--the researcher gains control. ' In the sense that 

a range of prior record can be generated to cover all types of possibil ities 

e.g., a long but trivial prior record, a short but very serious prior 

record sheet. What was selected here was a kind of blending of the two 

above contrary strategies. We selected adult prior records from New 

Jer~eYJ edit.ed them and standardized their format--thus we followed the 

first strategy that of using prior records from an actual file. But 

we selected the ~ctual cases to be used so that the full range of cases 

, to be used \"ould appear. 
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Random vs Nonrandom Selection 

Clearly we have opted for nonrandom selection of ,cases. There 

are costs associated with this choice but we feel the benefits outweigh 

them. If we relied on a random sampling of say 50 cases from the court 
, ~ 

dockets of a typical big city court there would be too many trivial 

h • s What we wanted was the full range cases and not enoug serl9us one. 

from no prior record at all up to extremely lengthy and serious prior 

records. Thus to ensure that at least one of all the types of res~lts 

'that we thought to be important would appear we chose a ,judgmental 

rather than a random sampling plan. 

Gradually as we obtain a firmer grasp as to which variables are 

wh :.ch may be saf~ly' discarded we aim at fully simulated important and , 

,prio~ records that will also resem~le real cases. Such cases could then 

t d .... h .. ·ls would entail the real ization of be completely computer genera e • 

the second strategy discussed above. , 

Selsction of Relevant Variables 

Which variables are most important in affecting the judged 

• d? There is of course no clear answer to seriousness of a prior recor . 

Theory, guesswork, trial-and-error all play their part. this questio':!. 

k • are d'lscussin9 the lIadmissability criterion ll in Strictly spea In9 we 

the, following form: 

Y = f(Xa, Xb, Xc ••• ) 

Y (the judged seriousness is dependent upon some cluster of variables 

,which we have to specify). 

Our suppositives are as follows: 

1. LENGTH. All other t~ings being equal the larger a prior 

record, the wo~se it ts~ 
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2. SERIOUSNESS. The Iworsel the crime the worse the prior 

record. We are already able to measure the seriousness of crime by 

bui lding on prior 'Nork in criminology. (See the large body of "~ork 

starting with The Measureme~Del inquency, T.Sel lin and M. Wolfgang, 

J. W i 1 ey, 1964). 

3. ORDER. Though two r~cords have the same seriousness, one 

might be thought more serious than the other because of the pattern 

of the events. Thus if a record went from least serious on up in an 

ever-increasing pattern of seriousness it might be thought much worse 

then one that was regularly decreasing or one that was iandomly distri-

'buted, without any pattern at all. Another exotic possibility would be 

to consider a cyclical pattern in a prior record. (See especially here 

the work of R.M. Fijlio in Delinquency in A Birth Cohort, Wolfgang, 

Fijlio and Sellin, University of Chicag~ Press, 1972). 

One final possible effect is the 'undue ' influence of the last 

offense (not the one tha~ the defendent ,was arrested for but the one 

Just before that)., Some of our results suggest that this offense may 

have more influence on'voters than any other offense. 

4. - D I SPOS IT! ON I NFORMAT I ON 

A~ Sufficiency.--M05t people with experience in a big city 

~riminal justice system deplore the incompleteness of disposition 

Information. 

B. Degree of detail.--Sometimes, as in Chicago, very 

det~iled information {charge at conviction, couri, sentence imposed) 

Is present. Most frequently however disposition information is 

recorded, merely as one of the following: (Acquittea, Dismissed, 

Convicted, etc.). 
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C. Type of information.--There are essentually two different 

types of information charge at arrest or charge at conviction. Sometimes 

prIor records do not indicate which stage is being used, most frequently 

charge at arrest is on the prior record. 

5. SPECIAL OFFENSES. Some prosecutors 'in informai interviews 

expressed concern over certain off~nses. Offenses like heroin sales 

or aggressive crimes against the person seemed especially of interest 

'to them. No doubt such crimes are serious and seriousness has already 

been dealt with above. Yet it was felt that we \'Jould include.it as a 

distinctive category to see if offense type had had some impact on 

prosecutoris decisions over and above the seriousness of such 

offenses. 

6. 'TREATMENT' FAILURE. Some offenses (e.g. Parole Violation) 

or statuses (on conditional release at time of arrest) show that the 

offender has been given a Ibreak l previously and has abused it or that 

he received treatment, instead of puhishment, ~nd has 'failed.' Such 

Indicators may lead some prosecutors not to give the offender a second 

'break. I 

7. TIME. There is a human tendency to forgive offenses committed 

against, the public years ago. Each offense can b~'seen to have an age 

of its own. For example, an old offense is more like~y to be overlooked 

than a recent one. Similarly each offender has an age. Thus, the very 

young offender and very old offender is more likely to be approached 

wIth a greater degree of sympathy and understanding and hence there is 

a greater possibility in these cases to be given a "break." 
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8. COMPLEX VARIABLES. Many complex variables may be created 

~ 

If! 
~ 

i¢ , . 
: .. ;. 

out of the 'simple' variables above. For instance the Density of a Ff: 
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~rtmtnal record could be measured by the total Seriousness divided by 

Its Length. ~ . , 
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11. PRETESTS ,. , 
The preliminary format develop~d was a set of sheets, one per 

rap sheet, bundled together. Each subject was to receive a bundle plus 

Instructions. The task for each subject was to provide a number that 

represented the subjects estimate'of the 'badness· of each prior record. 

A prel imina~y set was g'enerated following the lines la id down in 

Section I. This preliminary set proved to b~ inadequate and a number 

~f changes were made as to the format of the prior record sheets to be 

presented to the subject. 

~ommunication of Tests: 

The first schedule was prese~ted with no scoring scale~ In 

other words, the subject was requested to fill in a number he thought 

appropriate. This made it difficult to interpret,some responses. 

The second schedule consisted of a preprinted 11 point scale. 

A new element was introduced e.g., anchors, that. is two examples of 

extreme prior record sheets with the scoring 1. a trivial offense and 

. 2. a very serious prior record. "his gave the subject some "anchoring" 

.·.conc~,pt ion of how the scoring is dore. On the administrat io!,! of this 

test It was discovered that the scoring scale was too long. 

'''Thus a '1 point scale was substitute~ for the 11 point scale. 

:Dlspos it ions 

All the pretests were identical except that 50 percent of the 

subjects were presented with a ~chedule including di~position and the 

'ot'her-"ha-n excludingaisposlnons-;--rtegarding disp,ositions' there was a 
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problem concerning the disposition "unknown." this word seemed to create 

disagreement and ambiguities and was thus changed to'a more definite 

[ category--lIdismissed." 

Bimodal responses also occurred regarding the offense termed 

IT' 
~·I 

as "dangerous drugs." Here again a change was made to include more 

[ 
deftnite categories of offenses on the same level of seriousness, 

a el P C P • However, more prob lems were encountered wi th n m y, ••• J cocaIne. 

[, regard to the offense P.C.P. A number of respondents'did not understand 

this term and again heroin and cocaine were substituted. 

~~ Generation of Prior Records: 

[ We generated prior record sheets to compl~te the ranqe of offenses 

[. 
possible .. We rr:oduced set of offenses that .,.Jere apparently unambiguous 

with a broad range of types. (See page 8.) 

! After careful' scrutiny of responses to previous tests and to the 

prior record sheets, three categories of crimes were apparent: 1. Drug 

[ offenses; 2. Assault including murder and robbery; 3. Trivial offense' 

I 
e.g., lottering, traffic violations, and thus each category of offense 

was included in all the judgmental categories (serious, very serious,. 

I trivial). 

" 
Randomization: 

An ~ffort was also made to randomize each schedule so that no 

I two respondents would .receive the same sequence of prior records. This 

I 
I 
I 
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was done in an attempt to insure,. that in the long run, each offense 

would appear first, second and so on until the last an equal number 

of times. In this way, the positional bias is minimized when you sum 

over subjects. 
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EXAMPLE 

Long 

Medium 

Short. 

Long' 

Medium 

Short 

Long 

Medium 

Short 
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Drug~ Assault, Trivial Offenses, 
e.g., Traffic Offenses 

Drug, Assault, Trivial Offenses 

Drug; Assault, Trivial Offenses 
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Results 

The results of the stepwise forward regression that was per-

formed indicate that the seriousness of the defendant's record can be 

explained by the following five factors: (I) the percent of arrests 

that are Sellin and Wolfgang index offenses (basically crimes against 

the person and crimes involving property loss or damage); (2) the 

length of the record based on the number of prior arrests; (3) the 

seriousness of the last ar~est based on four classes ranging from 

trivial to serious; (4) the number of arrests for crimes against 

persons; and (5) the number of arrests for 'offenses involving "hard" 

drugs, principally heroin. 

The summary of this analysis is pr~sented in Table I below: 

Table I 

Results of Regression Analysis of ~eriousness of Defendant't Record 

Step r .-Square Std. Error Variable Partial Significant 
.50114 I .2066 Index .70791 .0003 / 

.75106 .87573 Length .70780 .0005 
2 

.83372 .73645 Last Arrest .57625 .0098 
3 

Crime Against 
.1:i72 18 .66558 Person .48089 .0434 

4 

.90893 .58021 Drugs .53626 .0265 
5 

D.espit'e the extremely small sample, only 21 responses, it is important 

to note the high explanatory power of these few variables, the mono-

~onically decreaSing standard error of the estimate and the levels of 

significance. Clearly, areas for further development and testing have 

been i nd I ca ted. 
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AR I THMETI C MEAN OF JUDGED "BADNESS" .'. OF PRIOR RECORDS" 

I PRETEST 1 PRETEST 2 

[ 
DI SPO.·,SHOWN NO DISPO CR'lMINAl HISTORY NO ANCHORS ANCHOR SHEET 11 POINT SCALE II POINT SCALE 

, .. 

IT 
1 4.5 3.07 
2 9.4 8.74 

[ 3 6,.1 6.11 
4 4.4 3.19 

~ 
5 5.9 4.19 

'6 1.9 1'.26 

7 4.2 3.85 

! 8 9.2 9.04 

9 5.2 ' 5.11 
"-

[ 
., 

10 9.7 7.93 
11 8.9 7.04 

& 12 7.0 6.81' 
13 7.9 7.07 

~ ;-'.;;f' 

14 7.1 6.55 
15 3.3 1.55' 

[ 
-16 6.1 4~70 

17 10.3 10.22 
18 9.1 8.37 

tI 19 7.1 4.63 
20 6.6 6.77 

[ 21 7.1 ' 7.08 
22 ·5.77 

~ 23 " - ,1.,32 

IT 
*Al1 subjects are college students 

D~ 
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PRETEST 3 PRETEST 4 
NO DISPO DISPOS 

ANCHOR ANCHOR 
7 POINT 7 POINT 

.3.71 3.42 
6.42 6.08 
6.13 4.58 
3.58 ~.58 

-
1.83 1.50 
3.79 2.92 
6.25 5.38 j) 

5.33 4.17 
5.54 5.13 

5.54 
5.13 3.46 
5.79 5.42 
5.38 3.56 

4.67 4.25 
6.63 6.29 
5.79 5.79 
4.54 4.38 
5.42 5.08 
5.42 4.83 
4.75 4.04 
1.17 1.04 ' 

a 
j~;.:. ' l ~ , 

ITi. ,. ...... 

rr ( t 
,;..,., 
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U' 

U' f.' , , : 

ARITHMETI C MEAN OF JUDGED "BADNESS" 
OF PRIOR RECORDS* 

NO (j I SPOS' SHOWN' , 
ANCHORS 

CRIMINAL HISTORY SHEET 7 POINT SCALE 

.. . .. _-_. -.. - .. ..,.~-..... . . ... . 

1 

2 

3 
,4 

5 
6 

7 
8 

9 
10 
11 

12 
13 
14 
15 
16 
~7' 

18 
'19 
20 
21 
22 

23 

2.67 
6.50 
4.83 
2.17 

1.50 
3.00 
6.50 
5.33 
5.12 
5.12 
5.00 
5.67 
4.67 

4.00 
6.83 
6.33 
3.67 
5.50 
5.50 
4.00 
1.00 

*Al1 subjects are ADA's Dade County, Fla. 
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SERIOUSNESS OF A PRIOR RECORD SCALED 
BY STUDENTS AND ASSISTANT PROSECUTOR'S 

(For 21 Criminal Histories)* 
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The tables show the results of testing. Some of the con-

ditions had dispositions while others had more. Some had 'anchors' 

(pre-test extreme cases defined by the experimenter to have the 

highest and lowest values possible); others had more. Some condi-

tions had eleven point scales and some had seven point scales. At 

the end, we adopted the seven point scale with no anchors as the 

standa rd. 

The scatter plot shows the relation between the students' 

estimates and those of a small group of assistant District Attorney's. 

They are in substantial agreement. This raises, but does not esta-

blish, the hypothesis that ther~ is numerical agreement between the 

prosecutor and his con.stituents as to what constitutes a serious 

prior recard of an offender . 

The question of the effect of including or excluding disposi-

tion may be partially answered. The following table shows that for 

Kings County Assistant District Attorney's essentially the same 

responses were given whether or not dispositions are included. However, 

there are some exceptions and work is currently being undertaken to 

find out if there is any coherent explanation for these differences. 

Other analysis (not displayed) gives rise to the following 

hypo~hesis: Withholding disposition information causes estimates to 

regress. towards the mean~ That is, if an offender has been acquitted 

of all charges on all offenses and .this information is withheld, then 
~ .. 

the estimate of his record wi 11 be in the direction of more serious. 

If an offende~has been convicted of every offense and this is withheld, 

then the estimates will be towards less serious. In other words, the 
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livery innocent" would be harmed and the livery bad" would be rewarded. 

Whether this is real.1y true and, if so, how extensive the effect is 

yet to be determined. 

The data so far derived were cast into a regression format 

and subjected to a forward step-wise regression analysis. Since the 

numbers are small and are derived insofar as attorneys go, from a 

single office,the reader is urged to employ even more caution then 

usual in interpreting the results which are, nevertheless, interesting. 

In particular, the results shmv a g,ood deal of agreement 

between students and prosecutors but the prosecutors seem able 

to employ more variables in arriving at a decision. Thus, very 

tentatively, we suggest that a prosecutor, when he looks at a prior 

record, acts as if he does the following: 

1. Start out with 1.4 
2. Add 7% of the number of arrests 
3. Add 16% of the number of crimes against persons 
4. Add 38% of the value of the last offense (which 

ranges from a low of 1 to a high of 4) 
5. Add J~1o of the percent of SW index offenses 

(served in 10 values) 
6. Add 16% of the number of offenses involving 

'heavy' drugs. 

Clearly, the above model is not only tentative but "artificial". A 

much more straightforward model is now being tested and shows promise. 

B~t even this preliminary work promises that the simulation of how 

a prosecutor makes up his mind about a prior record is within our 

grasp. 
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Table 1 

Comparison of Ratings Assigned by Assistant District Attorneys, 
Kings County, N.Y. on Criminal Histories With an~ Without 

Criminal History 

1. No DIsposition 
Disposition 

2. No Disposition 
Disposition 

3. No Disposition 
Disposition 

4. No Disposition 
D i spos i t i on 

5. No Disposition 
Disposit~on 

6. No Disposition 
Disposition 

7. No Disposition 
Disposition 

8. No Disposition 
Disposition 

*9. No Disposition 
Disposition 

10. No Disposition 
Disposition 

11. No Disposition 
Disposition 

*12. No Disppsition 
Disposition 

13. No Disposition 
Disposition 

*14 •. No Dispo~ition 
, Disposition 

D ispos i t i ons~l: 

Min. 

5' 
4 

3 
2 

2 
1 

2 
1 

5 
6 

5 
2 

3 
2 

4 
2. 

4 
1 

3 
5 

3 
1 

Max. 

3 
4 

7 
7 

5 
5 

2 
2 

5 
5 

2 
2 

3 
3 

7 
7 

6 
4 

7 
6 

7 
7 

6 
3 

6 
6 

6 
4 

x 

3.3 
2.2 

6.0 
6. 1 

4.4 
3.4 

1.7 
I .7 

3.9 
3.0 

1 .3 
1.2 

2.4 
1.6 

6.6 
6.6 

5.8 
3.0 

'5.3 
4.8 

5.1 
5 

4.9 
1.9 

4.9 
5.7 

4.6 
2.6 

*Based on ten raters whq received histo~iei without dispositions and 
nine raters who received histories with dispositions 
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Mdn. 

2 
2 

6 
6 

5 
3 

2 
2 

4 
3 

2 
2 

7 
7 

6 
3 

5.5 
5 

5 
5 

5 
2 

5 
6 

5 
3 
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'Crimi na 1 History 

15. No Disposition 

[ 
Dis p os i t i on 

16. No Disposition 

cr' 
Disposition 

17. No Disposition ~ 

Disposition 

M' 
\.1, 18. No Disposition 

Disposition 

IT' I 19. No Disposition 
Disposition 

[ 20. No Disposition 
Disposition 

r 21. No Disposition " . Disposition 

[ 22. No Disposition 
Disposition 

1 
23. No Disposition 

Disposition 

24. No D i spos i t ion 

~: 
Disposition 

25. No Disposition 

~: 
Disposition 

[ 
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Table 

Min. 

Z 
~ 

2 
2· 

5 
4 

5 
.6 

2 
1 

6 
3 

3 
4 

2 
2 

2 
1 

7 
7 

Cont Id 
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Max. 

6 
6 

5 
5 

7 
7 

7 
7 

5 
5 

7 
6 

7· 
7 

4 
5 

2 
3 

7 
7 

x 

2.7 
3.4 

3.4 
3.4 

6.S 
6.6 

6.4 
6.9 

3.5 
3.4 

6.5 
5.5 

5.0 
5.4 

3.3 
3.8 

2 
1.6 

7 
7 

Mdn. 

2 
3 

3 
4 

7 
7 

6.5 
7 

3.5 
4 

6.5 
6 

5 
6 

3 
4 

2 
1. 

7 
7 
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