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ILLEGAL NARCOTICS PROFITS

Aveusr 4 (legislative day, Juns 12), 1980,—Ordered to be printed

Mr. Nu~w, from the Committee on Governmental Affairs,
submitted the following ‘

REPORT
L INTRODUCTION

Organtzep Crimivars Evape Taxus

Organized crime syndicates in this country can be traced at least
as far back as Prohibition. To manufacture, distribute and sell large
amounts of liquor, criminals learned the benefits of cooperation and
organization. Organizing themselves into syndicates, gangsters made
untold millions of dollars in the bootleg liquor business, They com-
bined their illicit alcohol profits with proceeds from other illegal
activities such as gambling, prostitution, extortion, political bribery,
labor racketeering and narcotics.

As the Prohibition era wore on, it became apparent to Federal law
enforcement officials that the extravagant financial successes of orga-
nized criminals constituted, ironically, the point at which these same
criminals were most vulnerable to detection, prosecution and convie-
tion. Failing to stop many organized criminals from making profits
llegally, of%cials decided to try to prosecute them for not paying
taxes on their profits. For organized criminals to prosper, for the big
crime syndicates to survive, vast amounts of money had to bé earned.
Tllegally earned or not, it was still income and income is subject to
Federal income tax. Even criminals are required to pay income tax.

COURT

In 1927, this principle—the concept that illegal earnings can be
taxed—was upheld by the U.S. Supreme Court when it ruled that
a bootlegger named Manly Sullivan had to pay his income tax.?
Sullivan filed no tax return, arguing that income from illegal transac-

+U.8. v. Sulkivan, 274 U.8. 250 (1027).
1)
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tions was not taxable and that to declare such income would be self-
incriminating within the meaning of the Fifth Amendment. The Court
disagreed. It found no reason “why the fact that a business is unlawful
should exempt it from paying taxes that if lawful it would have to
pay.” As for incriminating himself, the Supreme Court said, “It would
be an extreme if not extravagant application of the Fifth Amendment
to say that it authorized a man to refuse to state the amount of his
income because it had been made in a crime.”

With this Supreme Court decision, Federal authorities had a new
weapon to use against organized criminals. From the taxzation point

~ of view, gangsters found themselves undermined by their very suc-

cess, the large profits they were earning from their illicit enterprises.
Here was a problem they had not bargained for. And in the court-
room, tax returns made excellent witnesses for the prosecution. Tax
returns did not suffer from failing memories. They could not be
bribed or intimidated. Their families could not be threstened. They
did not lose their composure under vigorous cross-examination. The
Government brought tax cases against many organized criminals
of the Prohibition era. Al Capone, one of the most notorious of the
gang leaders, was sentenced to 11 years in prison on a tax evasion
conviction. The taxation approach did not end with the Prohibition
era. The Government continued to use it. In 1957 another notorious
gangster, Frank Costello, was sent to prison for tax evasion, demon-
strating the continued effectiveness of charging mob leaders with tax
evasion. More recently, Joseph (Doc) Stacher, a successor to Bugsy
Siegel in the Meyer Lansky criminal organization, was convicted of
tax evasion in April of 1964,

VIOLATIONS

There was an added advantage to this approach. It was that in
gathering information on tax matters, Internal Revenue Service agents
were often able to develop non-tax evidence of criminality that could
prove helpful to other Federal law enforcement agencies. Frequently
this information was shared and prosecutions on non-tax violations
were begun or enhanced on the basis of facts first developed by the
IRS and then turned over to other investigators. :

As the Government’s principal revenue collection agency, the In-
ternal Revenue Service itgelf has benefited over the years from the
favorable publicity surrounding those cases in which well-known
criminals like Capone and Costello went to jail on tax charges. The
IRS, and its parent Department of Treast ¢, believed that pt%blicized
trials like those served as a reminder to all Americans that tax fraud
is a serious crime and that even clever, conspiring hoodlums are not
able to get away with it. Such convictions, it is felt, both encouraged
law-abiding Americansto pay their taxes; and also assured the average
American taxpayer that the system is equitable and that the over-
whelming majority of citizens are paying their fair share.

Among law enforcement agents in general, the IRS was seen as
a valuable resource. While an individual’s tax return is confidential,
non-tax intelligence developed by the IRS could be shared with other
criminal investigators after established procedures of disclosure were
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followed. In turn, these investigators were encouraged to turn over
tax-related intelligence they had developed to the IRS. In some in-
stances, cooperation evolved among Federal law enforcement agencies,
"This cooperation was exemplified in the Federal organized crime strike
forces set up in the 1960’s in-the nation’s big cities. The purpose of
the strike forces was to mobilize under one roof the best investiga-
tive and prosecutorial resources of the executive branch in & coor-
dinated assault on organized crime. IRS agents cooperated in the strike
force approach. o ‘

Tax Rrrorym Acr anp Pouicy Cmanee Liovrr IRS Rowe 1w
Oreantzep Crivme CASES

To the disappointment of other law enforcement agencies, IRS
began in the mid-1970’s to pull back from its previous role in initiating
or assisting in cases against organized criminals. This new policy was
reflected in remarks by IRS Commissioner Donald Alexander when,
in 1974, he said “Selective enforcement of tax laws designed to come
down hard on drug dealers and syndicated crime, for example, may be
applauded in many quarters but it promotes the view that the tax
system is a tool to be wielded for policy purposes and not an impartial
component of the democratic mechanism which appiies equally to all.”
Alexander, who served as Commissioner from 1973 to 1977, went on
to say, . .. The overall emphasis of our criminal enforcement activi-
ties has been shifted away from special enforcement programs such as
narcotics traffickers and Strike Forces and have been aimed more
directly toward the taxpaying public in general” (exhibit 88; pp.
496-507) .2

In addition to the IRS policy, as articulated by Alexander, Con-
gress placed new restraints on IRS, limiting its powers to share in-
formation and to cooperate in other ways with other law enforcement
agencies in the pursuit of organized criminals. Known as the Tax
Reform Act of 1976, the legislation was signed into law by President
Ford on October 4, 1976. The new law affécted a wide variety of tax
issues, including tax shelters, tax treatment of foreign income, simpli-
fied tax forms, capital gains and losses, foreign trade and social se-
curity taxes. One key section of the Tax Reform Act of 1976 had to-do
with the disclosure of tax returns and tax-related information. This
section placed restrictions on what information Federal law enforee-
ment agencies could request access to from IRS. It also tightened and
made more cumbersome the procedures agencies would have to go
through to obtain such information.

The IRS interpreted the new law in a strict manner, sharply cur-
tailing the amount of information it could share within the law
enforcement community. Simply stated, the new law had the effect of
reducing severely the amount of information the IRS could give to
other law enforcement agencies. Added to that was the IRS interpreta-
tion of the new law—and that reduced even further the amount of
information IRS could share with authorized agencies. For example,
some IRS agents believed that if they were to come upon information

2Unless otherwise indicated, page numbers in parentheses refer to pages of the printed
héaring entitled “Illegal Narcotles Profits.” )
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indieating that a major non-tax crime was being planned they were
prohibited from reporting that information outside their own Service,
There was a resulting reduction in IRS participation in the Govern-
ment’s effort to colledt intelligence on, investigate, prosecute, and other-
wise immobilize organized criminals. This decline was viewed with
concerni by officials in the Department of Justice, in the Federal Bureau
of Investigation, the Drug Enforcement Administration, and by some
officials in the Treasury Department itself. The decreased role of the
IRS was apparent in the Service’s declining participation in cases
against major narcotics dealers and in the work of Federal organized
crime strike forces.

Suscommrrree’s INteresr, JurispicrioN IN Feperan Drua
ENFORCEMENT

The Senate Permanent Subcommittee on Investigations has had a
continuing interest in the nation’s drug problems and in particular in
how the executive branch organizes itself to enforce Kederal drug
laws. It was the Subcommittee’s parent Senate Government Operations
Committee; now known as the Governmental A ffairs Committee, that
in 1973 reviewed Presidential Reorganization Plan No. 2, thereby al-
lowing the creation of the Drug Enforcement Administration in the
Department of Justice. As part of its continuing oversight respon-
sibility regarding Government organization and efficiency and its
jurisdiction in organized and syndicated criminal conduct, the Sub-
committee issued an interim report on July 19, 1976 in which it eval-
uated the effectiveness of the Federal drug enforcement effort. Of
primary concern to the Subcommittee in that investigation were in-
tegrity issues that had burdened Federal drug control programs for
three decades; the methodology used by Federal drug agents whose
mission was supposed to be the pursuit of major drug distribution
syndicates and their leaders; and allegations that in the three years
since the implementation of Reorganization Plan No. 2 the nation’s
capability to protect its borders against smuggled drugs had been

rendlered ineflective because of a lack of coordination between the .

Drug Enforcement Administration and the U.S. Customs Service,
In a series of recommendations for corrective action, the Subcommit-
tee advocated stronger internal inspection procedures at DEA. to bet-
ter address the integrity issue; greater focus on interdicting and im-
mobilizing major narcotics smuggling and distribution syndicates,
with a corresponding reduction in expenditures for tracking low-level
operatives in the drug traffic; and the shaping of a national drug law
enforcement strategy that would give appropriate and necessary at-
tention to the border enforcement mechanism. In varying degrees,
these recommendations have been implernented by Federal drug en-
forcement agencies. :
‘ ‘ BARRIER

It was a matter of deep concern to the Subcommittee, then, when
information came to its attention that the disclosure provisions of the
Tax Reform Act of 1976, the IRS interpretation of the act and a ve-
ported new IRS policy on organized crime and narcotics cases had
combined to constitute a barrier to the execution of an efficient, effec-
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tive and comprehensive attack on syndicated criminals. Senator Sam
Nunn of Georgia, Chairman of the Subcommittee, directed that a
preliminary investigation be started into this matter. Senator Charles
H. Percy, Jr., of Illinois, the Ranking Minority Member of the Sub-
committee, concurred in Senator Nunn’s decision.

The preliminary investigation sought to provide the Subcommittee
with information on the scope of the drug problem today, and an eval-
uation of the extent and effectiveness of the effort by the Internal
Revenue Service to join in the overall Federal drug control program.
The Subcommittee sought to determine to what degree the Tax Re-
form Act of 1976 may be limiting the ability and willingness of the
IRS to work with other law enforcement agencies in combatting the
drug traffic. The Subcommittee also sought to assess how efficiently
and effectively the executive branch is implementing those features of
the Bank Sccrecy Act which were intended to help investigators trace
the transfer through the banking system of large amounts of money.
The movement of money from bank to bank is a device used by or-
ganized criminals to conceal illicit profits. This technique of launder-
Ing illicit cash was found to be a favorite tactic of major drug dealers.

The Subcommittee’s authority to conduct this investigation is de-
rived from section K of Rule XXV of the Standing Rules of the Sen-
ate, pertaining to the jurisdiction of the Senate Governmental Affairs
Committee, of which the Subcommittee is part, and from Senate
Resolution 79, agreed to March 7, 1979. The Subcommittee’s juris-
diction includes the authority to investigate all branches of the Gov-
ornment to determine their efficiency and economy. Also, the authority
to investigate syndicated or organized crime falls within the Subcom-
mittee's mandate as prescribed in Section 3 of S. Res. 79.

’%‘he Subcommittee heid public hearings on December 7 and 11-14,
1979.

Senvarors Orex SuscodaMITTEE HEARINGS

In his remarks opening the hearings, Senator Sam Nunn, the Chair-
man of the Subcommittee, described the proliferation of illegal nar-
cotics as one of the most serious domestic problems facing the nation.
He said illegal drug use has been increasing each year to such an extent
that there are now indications that some pre-teenagers are users.

Referring to the Subcommittee’s recommendations for corrective
action in its July 1976 report on Federal drug enforcement, Senator
Nunn said, “This Subcommittee has spent a great deal of time over the
past four years exploring the narcotics problem and especially the Fed-
eral Grovernment’s response to it. In recent years, the Drug Enforce-
ment Administration has streamlined its organizational structure,
has shifted its enforcement emphasis from small-time street ‘busts’
to big-time narcotic traffickers, has improved its own internal securitg,
has set more realistic goals for heroin enforcement, and has made
strides in improving cooperation with other law enforcement agen-
cies. But there is a lot more that needs to be done” (p. 2).

Senator Nunn said one of the most effective methods of immobiliz-
ing big narcotics syndicates is through financial investigations re-
sulting in tax prosecutions or in prosecutions based on other financial
violations. The major drug dealers do not come aear the narcotics, he
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said, so the best way to get at them is through “sophisticated financial
investigations which follow the trail of ill-gotten money, and particu-
larly tax evasion cases.” That is often the only method of “piercing
the veil of secrecy that insulates the top people in most criminal or-
ganizations,” he said (p. 2). :

DECLINE

The Internal Revenue Service once worked with the Federal Bureau
of Investigation in bringing organized crime leaders to justice on tax
evasion charges, Senator Nunn said. But the Subcommittee’s prelimi-
nary investigation showed a marked decline in IRS participation with
other Federal efforts in organized crime and illicit narcotics cases.
He snid the number of organized crime cases which originated from
IRS-developed tax information had dropped from 620 in 1974 to 221 in
the first nine months of 1978,

The Tax Reform Act restrictions on the disclosure of IRS infor-
mation to law enforcement were u response to the “scandals that came
to light a few years ago regarding the use of tax returns by the White
ITouse for political purposes,” Senator Nunn said, adding that he did
not wish to weaken the individual’s right to privacy which those pro-
visions of the law were designed to protect. But, he said, it is the Sub-
committee’s job to evaluatl the impact this statute had on Federal law
enforcement and to recommend amending the law if necessary (p. 3).

In turn, IRS may have interpreted the Tax Reform Act of 1976 in
such a way as to unnecessarily weaken law enforcement efforts in or-
ganized crime and drug cases. Independent of the Tax Reform Act of
1976, IRS itself apparently decided to “concentrate the Service’s ef-
forts on investigating the average taxpayer rather than big time nar-
coties traffickers or organized crime figures,” Senutor Nunn said.
“Obviously, the IRS must be aggressive in collecting the nation’s taxes
from all sources, but I can understand the skepticism of a small town
waitress who is caught for underveporting her tips when organized
crime millionaires escape without even filing a tax rveturn” (p. 3).

Senator Nunn added, “If the average taxpayer knows that the IRS
can successfully collect taxes from the mob, he is a lot more likely to
ante up his fair share, if for no other reason than fear of being caught.
More likely, the average taxpayer will have confidence in our volun-
tary tax collection system and feel that his taxes will be well spent, at
least on Federal law enforcement activities, On the other hand, if he
sees criminals getting away with tax evasion on top of murder and
extortion, and narcotics peddling, his natural skepticism towards U.S.
tax policy will increase. We will examine these and other problems
by concentrating during these hearings on one specific area: illegal
m)u'cotics profits and law enforcement response to those profits” (p.
3).

WATERGATE

In his opening statement, Senator Percy, the Ranking Minority
Member of the Subcommittee, said the hearings would seek to deter-
mine whether the Tax Reform Act of 1976 and policy changes within
the Internal Revenue Service had “gone too far in limiting the law
enforcement power of IRS.” While the Tax Reform Act tax disclosurs
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section was enacted in response to Watergate, and while the individ-
ual’s right to privacy must be protected, it is also the obligation of
Congress “to make refinements in the law where necessary” in the
interests of effective law enforcement, Senator Percy said (pp. 5-6).

Stressing his belief that the nation’s tax laws provide a highly
effactive method for bringing major mob figures to justice, Senator
Percy took the occasion of his opening remarks to give a brief history
of how Al Capone, the Chicago gang leader, operated, how the TRS
succeeded in charging him with tax evasion and how this same effort
cop&d be made today against major narcoties dealers, Senator Percy
said:

“Drug dealers come in all shapes and sizes. They range from the
pre-teen peddler to the transconfinental traflicker. But arresting the
street corner pusher, although necessary, will not end the problem.
The big money is going to people who never touch the contraband.
No matter how effective our drug interdiction program or trafficking
laws are, this upper echelon of crime operates with no fear of arrest.
Yet, these people, who are orchestrating these illegal operations and
gleaning enormous profits, are the very ones we need to put out of
business, The key to prosecuting and convicting them rests in the
profits they male. They are vulnerable only to the most complex and
detailed financial investigations.

CAPONE

“A case in point is one of the Nation's most notorious gangsters. For
years, Al Capone dominated the Chicago erime scene, having a hand
in bootlegging, gambling, prostitution, and an estimated 200 gang-
land killings. Yet he had the unique ability to be miles away from
the crimes he masterminded. Every school boy knew his face but no
prosecutor could touch him. He was indicted several times, once for
over 5,000 prohibition violations, but the charges were always dis-
missed, or the witnesses disappeared. He went to jail in 1981 after
conviction for tax evasion, and that was no easy task.

“Capone never maintained a bank account, never signed a check
or receipt, never bought property in his own name. He paid for every-
thing in cash out of a strongbox he kept under his bed. IRS went after
him on the basis of his net worth and net expenditures. A-fter comb-
ing sales records throughout Chicago, including the number of towels
he took to his laundry, he was brought to trial on 22 counts of tax
evasion. Despite his attempts to have the tax agents testifying against
him killed, and to bribe and intimidate the prospective jurors, he was
convicted and sentenced to 11 years in prison. It is no wonder that
organized crime kingpins have always feared the IRS” (p. §).

“Federal, State and local law enforcement oflicials believe that the
IRS should be one of the most effective agencies in combatting
narcotics traffickers and organized crime. Yet these same officials say
the IRS had been virtually eliminated from the fight against crime”

.5).

P“O)ur oversight responsibility is to find out why there apparently has
been a deemphasis on eriminal investigations of narcotics traftickers
and organized crime at the Internal Revenue Service, and to do what-
ever is necessary to rekiridle that commitment” (p. 6).
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Because many of the illicit drugs that are used in this country
heroin, morphine, cocaine, marijuana and hashish—are grown, har-
vested and processed outside the United States, the act of smuggling
is central to the illegal drug trade. And because of its location, its
geography, its 3,425 miles of shoreline on 1,350 miles of coastline, be-
cause of the 250 airstrips and because its warm climate and vacation
environment attract visitors from everywhere, Florida is the site
where the overwhelming majority of marijuana and coeaine ave
brought into this country. Representing Florida in the U.S. Senate,
Subcommittes Member Lawton Chiles urged the Subcomumittee to
make a special study of the drug situation in his State. The Subcom-
mittee followed his recommendation and received considerable testi-
mony and evidence on the status of the drug traffic in Florida.

WAR

Senator Chiles saidl in his opening remarks, “The people of the
United States and its Government are in the process of losing an
undeclared, but very real war. The illegal drug industry is generat-
ing around $50 billion a year in untaxed revenues. This malkes this
industry about the same size as General Motors; $50 billion is more
than anyone can contemplate. But I think that we can comprehend
what $50 billion in illegal revenue can do to a society. It causes vast
damage to our voluntary system of paying taxzes. It is used to corrupt
our courts and our public officials. It introduces our coming genera-
tions to a contempt for society’s laws. It certainly causes vast in-
flation. Tt diverts badly needed revenues from programs that we
could uso to help the poor and the sick and the elderly. It strengthens
organized crime and it certainly further oppresses the middle class,
who end up paying the bill for everything in our society today.

“Sadly, we are not doing much to defend ourselves against the
enemy. We must regard the drug traffickers as the enemy. I think we
have to forget the Image of marijuana as a couple of giggling teen-
agers behind the high school gymmasium smoking a joint. We are
talking about cold blooded killers, and organized crime, an inter-
national financial operation which floats billions of dollars from
bank to banlk around the world. In an 18-month period we had 150
unsolved murders in Miami alone. We have frequent, and sometimes
daily reports of innocent people that are killed simply because tley
happen to be in the wrong place at the wrong time and stumble across
some narcotic operation.

“Wo are sort of fighting with one hand tied behind our backs. The
State and local authorities in Florida are out in the street, they are
the infantry, they bust mules and the street dealers and occasionally
they get a middle-sized hit when they arve particularly shrewd or
particularly lucky. But this is all we can reasonably expect from our
State and local officials. We can’t expect that the Sheriff of Polk
County is going to be able to trace the offshore banks, the flow of
money into offshore banks in the Caribbean, back through Swiss banks
and then follow the conversion of the laundered cash as it goes back
into legitimate businesses in the United States. That all happens out-
side of Polk County, which is my home county in the State of Florida,
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and mostly outside of the United States. This is the reason why we
are losing this war. The State, and local people, the DEA, Customs
and Coast Guard, are fighting infantry actions as they try to interdict
the flow of drugs through Florida and other coastal States to the rest
of the country. But somehow we [need to] have a heavy artillery to
fight the rest of the drug cycle, as the drugs are converted into cur-
rency and then laundered in banks throughout the world. A heavy
“artillery certainly is the Internal Revenue Service. What we seek to
find through these hearings, as we go into next week, is the reason
and an explanation why IRS like Achilles has retired to its tent while
the battle 1s on. Why have the big guns gone silent” (pp.7,8) ?

Senator William 8. Cohen of Maine pointed out that “if the public
truly desives more convictions of white collar criminals, public offi-
cials neéd the tools to do the job. The creation ¢f such tools, however,
creates a concomitant danger—their abuse by those in power for
vindictive, illegal, and unethical purposes” (p. 9). With respect to
the disclosure provisions of the Tax Reform Act of 1976 impeding
effective law enforcement, Senator Coher said, “I am one who believes
that history does, in fact, swing on the arc of the pendulumn, and we
perhaps have swung too far in one direction” because of concern
for the rights of privacy (p. 84). He cautioned, however, “in our
rush to correct our errors, we not abandon those legitimate concerns
for the privacy of individuals because of the tremendous power the
TFederal Government does, in fact, have and the tremendous capabil-
ity it does have to collect and to disseminate information about private
citizens” (p. 85).
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IL. DRUGS GENERATE BILLIONS OF UNTAXED DOLLARS
Huer Amounts or MoNey In Drucs

No one knows how many untaxed dollars ave generated by the drug
traffic in the United States. But experts agres it is large, The National
Narcotics Intelligence Consumer Committee (NNICC) is an organiza-
tion composed of Federal agencies working on the drug problem.
Chaired by the Drug Enforcement Administration in the Justice
Department, the NNICC, in a veport issued in November of 1979, esti-
mated that the retail or street value of illicit drugs in the T.S. was
hetween $44 billion and $63 billion in 1978,

Those are big figures and it is havd to place them in perspective. To
give the Subcommittee and the public a less astonishing glimpse at the
amounts of money involved in the drug traffic, the DEA brought to
the hearing room $3.2 million in $20, $50 and $100 bills, This was the
cash seized in & recent narcotics raid by DEA and U.S. Customs agents
in Los Angeles. Investigators, assisted by a police dog, seized the cash
after drug traffickers had rented an armorved car to transport
their money. Because the investigation was still going on at the time
of the hearing, no further details about the case were provided. But,
pointing to the huge stacks of currency before him, DEA Administra-
tor Peter B. Bensinger told the Subcommittee .that this money was
only the “tip of the iceberg, of the money flow in this very dangerous
and damaging traffic” (p. 58).

Also reflective of the vast amounts of money drug violators deal in,
Bensinger said, is the equipment they use to keep track of it. With
that, Bensinger called the Subcommittee’s attention to a currency
counting machine. “That machine will count $150,000 in bills in a
minute,” Bensinger said. “It is used by traffickers because the money is
so vast that they really don’t have time to count it individually. One
organization has been utilizing scales to weigh the amount of cash.
Others go into the more specific method of cash counting utilizing the
type of machinery that you see right in front of you” (p. 58).

EstaraTes or Size AND Score oF Drue Trarric axp Drue Use

Describing the extent of illicit drug use in the United States, the
TU.S. General Accounting Office in an October, 1979 report painted a
picture of widespread violations of the nation’s drug laws (exhibit 17,
p. 110). Since 1973 at any given time about 450,000 to 500,000 persons
use heroin daily. About 7,800 persons died in 1977 as a result of drug
use. In 1977 an estimated 1.7 million persons used heroin on less than a
daily basis. About 19 percent of the property crimes committed in the
U.S. are hevoin-related. Fevoin is readily available to American
soldiers in Tourope. Among civilians the use of the hallucinogen PCP
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has nearly doubled over the past year and surpassed the use of LSD.

PCP is regarded by many medical experts as potentially the most

harmful of the commonly abused drugs: o
Cocaine and marijuana use has moved from the fad stage and has

~ become accepted by an increasing number of the American people.

Cocaine use is increasing. Its use often begins by boys and girls as
young as 12 years old. In 1977 it was reported that cocaine was being
used by sixth graders in some schools. The public at large uses mari-
juana more than any other psychoactive drug. About 43 million Ameri-
cans have tried marijuana and its use has been rising steadily in the
past decade, The percentage of young people using marijuana on a

daily basis is increasing and is now approaching nine percent among.

high school geniors nationwide. Average monthly use of marijuana is
estimated at one person in 25 for youngsters 12 and 18 years old; and
oné in seven for 14 and 15 years olds. GAO said the marijuana market
consumes between 60,000 and 91,000 pounds a day, resulting in an out-
lay of $13 billion to $21 billion a year.. S _

GAQ said the enormous profits of drug trafficking attract many
profit-seekers who see’ opportunities in the narcotics trade that far
outweigh those offered by legitimate businesses.

Avamapmary or HerorN, CoCAINE AND MARGGANA &

The NNICC found that heroin availability has been on & downwérd
trend since 1976. Similarly, the street purity—that is, the relative

potency of the drug when it finally reaches the user—has declined from-

6.6 percent to 3.5 percent. Since 1976, the street price has risen from
$1.26 per milligram to $2.25. The NNICC said there were about 380,
000 heroin addicts in 1978 compared to 580,000 in 1974, a 85-percent
decline. Heroin imports fell 25 percent in 1978 and since 1975 have
declined from a high of 7.5 metric tons to between 3.7 and 4.5 metric
tons in 1978, The NNICC said that 45 percent of heroin imports come

from Mexico, 38 percent from Southeast Asia and 17 percent from the

Middle East. : : « Co
Especially troubling to Government officials are heroin imports
from the Middle East. “This year, opium production in Tran, Pakistan

. and Afghanistan will exceed 1,500 tons—more than 100 times what is -
“=likely to. be produced in Mexico,” DEA Administrator Bensinger:

testified. He added that Mexico has “political stability and a commit-
ment on the part of the government” to reduce heroin production but
“the grave and serious situation in the Middle Fast today precludes us
from even accurately assessing the problem, much less developing
solutions” {p. 63). i : i , e

o " COCAINE

~ Nineteen to 25 metric tons of cocaine were smuggled into the U.S.
in 1978, an increase of 5 percent over the previous year, the NNICC
said, pointing out that virtually all of this supply was derived from
leaves harvested from coca plantsin Bolivia and Peru. The street value
of cocaine in 1978 was between $12.3 billion and $16.2 hillion. “Accord-
ing to indicators,” DEA Administrator Bensinger said, “cocaine con-

. tinues to be widely abused and its popularity seems to b aceelerating”.

He said that street prices and purity or potency levels have changed
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only slightly over the past three years, indicating consistent avail- -
ability. The National Institute on Drug Abuse estimated that in 1978
zégo%z )6.5‘ million Americans used cocaine at least once & month (pp-
3 . o :
- Bensinger traced the marketing, sale and resale of oné kilo of
cocaine from the South American peasant farmer who grows the
coca leaves to its ultimate destination on the streets of American
cities. One kilo or kilogram is equal to 2.2 pounds. The farmer sells’
500 kilos of coca leaves for about $250, Bensinger said, explaining
that the coca leaves are converted into about 2.5 kilos of coca paste,
which sells for $8,000 to $5,000. ‘The 2.5 kilos of coca paste are
processed into one kilo of cocaine base, which is sold for $8,000 to
$11,000. The one kilo of cocaine base is converted into one kilo of
- cocaine hydrochloride; this sells for $15,000 to $20,000. On: the Hast
Coast of the U.S.,, the kilo of cocaine nets $38,000 to $40,000. The
- cocaine has now doubled in value because of the importation into the
U.S. Wholesalers cut or dilute the cocaine to 50 percent of strength;
the quantity is now sold for $76,000 to $80,000. By the time it reaches
the street, the criginal amount of 100 percent pure cocaine has been
cut or diluted to 12 ]iercent of its original purity and it now sells for -
$800,000. “Considerable profits are involved for everyone throughout
the. illicit cocaine distribution chain with the one exception, perhaps,
of the peasant farmer,” Bensinger said (p. 64). ‘

MARITUANA

The biggest seller of all the illicit drugs on the U.S. market is
marijuana. According to NNICC estimates, marijuana accounted for
about 35 percent of all income from drug transactions in the U.S. in
1978, and between 10,700 and 16,400 metric tons of the substance were
sold here. The National Institute on Drug Abuse said 26.5 million
Am)?iiiéans)smoked marijuana in 1978, an increase of 10 percent over
197 .65). ' ‘ ' ' ‘

Ningt ‘to 95 percent of the marijuana sold here is smuggled from

Jolombia and Mexico. The 5 to 10 percent that is produced domes-
ticaily could increase, particularly if demand should go up for
Hawaiian and Northern California marijuana, which is more potent. .

Mexico provided virtually all of America’s marijuana until the
Afghanistan could have dire effects on the American Governments
resulted ‘in a drastic reduction of Mexican production. However,
Colombia picked up the slack. NNICC estimated that in 1978 Mex-
ican marijuana accounted for only 25 percent of the drug on the U.S.
}Ym;rket while Colombia -was supplying about 70 percent (pp! 65,

2).
About 10 percent of heroin, cocaine, marijuana and other illicit
drugs in the U.S. are seized by Federal, State and local law enforce-
ment agents. In April, May and June of 1979, DEA agents seized
one pound of opium, 105 pounds of heroin, 311 pounds of cocaine,
598,777 pounds of marijuana, 43,478 pounds of hashish and 7.1 mil-
lion dosage units of dangerous drugs, Bensinger said, reminding the
Subcommittee that these figures reflect DEA confiscations only.

66~031 0 - 80 - 2
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- Assessymnt oF SouTEwesT ASTAN HEROIN SUuPPLY -

In his December 7, 1979 appearance before the Subcommittee,

DEA. Administrator Bensinger warned that increasing opium pro-

~ duction in the Southwest Asian countries of Iran, Pakistan and
Afghanistan. could have dire effects on the American Government’s
ahility to control heroin smuggling and use in the United* States.
~But, Bensinger said, DEA. did not have enough information about
Southwest Asian heroin to be very specific in its assessment of how
serious a problem it posed at that time. .. . = - e N

In January of 1980, after the Subcommittee hearings ended, DEA
did make an assessment of the imapact of Southwest Asian heroin on
the U.S. In a report, “Southwest Asian Heroin Intelligence Assess-
ment,” DEA said that opium production in Iran, Pakistan and
Afghanistan is proving to be highly lucrative to heroin traffickers.

Heroin from Southwest Asian opium is being smuggled into Western -

Europe and the United States in ever increasing numbers. This
heroin, DEA said, is more potent—and thus more rewarding
“+to ‘users—than heroin currently available., DEA said that for the first
time in three and half years heroin purity is moving upward.
- The DEA report said Southwest Ksian heroin is.not only potent;
it is also abundant. Total illicit opium production in Iran, Paki-
stan and Afghanistan was estimated to be 1,600 metric tons in 1979,
An annual production of only about 80 metric tons of opium from
Turkey was responsible for the hercin traffic to the U.S. in the 1960’
and early 1970’s, DEA said, pointing out that this traffic serviced an
American heroin addict population of more than 700,000. :

OPTUM

The DEA report said the vast supplies of high quality heroin
- produced from Southwest Asian opium could become pre-eminent
in the U.S. and Western European market in the 1980’s. Because of
its ayailability and high purity, this heroin could lead to increased
heroin usé in-the United States and more addicts, DEA said. South-~
west Asian heroin began showing up in New York City and Wash-
ington, D.C. in significant amounts in 1977 and 1978 and by 1979
wag being used across the country. ‘
Southwest Asian heroin has had a dramatic impact on West Ger-
many, according to DEA. The West Germans did not have a serious
heroin addiction problem until 1974 when Southwest Asian heroin
was brought into the country. By mid-1979, DEA said, there were
60,000 to 80,000 heroin addicts in West Germany. Heroin overdose

deaths increased from nine in 1989 to 878 in 1978 and to 601 in 1979,

DEA said. The 1979 West German figure represents 9.69 deaths per
million population. This is six times greater than the present U.S.
heroin overdose figure of 1.64 deaths per million, DEA said.

" Snrucerers’ ROUTES AND MgerEODS OF ENTRY
With the exception of Hawaiian and Northern Californian mari-
juana, which accounts for no more than 10 percent of the total supply,
all heroin, cocaine and marijuana are grown and harvested over-
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seas. Consequently, the first crime that is committed in the market-
ing of drugs in the U.S. is the Federal crime of smuggling.
Bensinger, whose Drug Enforcement Administration shares
responsibility for controlling drug smuggling with. the U.8. Customs
Service, said Southeast Asian heroin is smuggled into this country
either by way of Western Europe, mainly through the Netherlands,
or directly into the United States, generally to the West Coast. Until
late 1978, Bensinger said, about 75 percent of the Middle Eastern
heroin eame’ into "the U.S. by air (p. 64). Today sailors onboard
Turkish flag  vessels bring. in -increasing amounts. One common
smuggling method—used for both Southeast Asian and Middle East-
ern heroin—is to have air travelers carry the drug or to stash it in

air freight. It is also smuggled in by crew mempers or concealed on

ocean freighters. A small amount of Southeast Asian heroin enters

the U.S. by land from Canada. Bensinger said Mexican heroin is

usually transported across the border in cars and trucks (p. 64).
Half the cocaine smuggled into the U.S. comes by air, 80 percent by

ship and 25 percent by overland route across the Mexican border,

Bensinger said (p. 64). :
‘ _TRAFFIC

As for marijuana, Bensinger said, “We have every reason to believe
that Colombian marijuana will continue to be preeminent in the United
States. The heavy air and sea traffic will continue, and it is likely
that there will be further establishment of the trend toward long-
range air transportation. The large volume of seizures during 1977
and 1978 have caused the smugglers to modify their methods of op-
eration. Thus, although the traflickers wiil, no doubt, continue their
maritime operations, they are expanding away from Florida north
along the Atlantic Coast and west along the Gulf Coast. To a far lesser
extent, motherships are departing from Colombia’s Pacific coast to the
U.S. west coast. Colombian motherships arve also utilizing the Ba-
hamas and other Caribbean Islands as transshipment points in order
to avoid apprehension in what some traffickers feel are less secure
waters closer to the United States, Mexico, and Central ‘America may
be used increasingly as transshipment points for South American
drugs destined for the United States. Mexican traficking organiza-
tions are capable and ready to smuggle drugs into this country. Just
over 50 percent of all Mexican marijuana smuggled into the United
States is transported via single engine all-purpose aircraft destined
for clandestine runways or airdrops over the Southwestern United
States. A smaller amount is smuggled overland, either through estab-
lished ports of entry or through illegal crossing points. Jamaican
marij1)m‘1m is smuggled into the United States by both sea and. air”

.65), , ' S
(PAdditiOnal information on smugglers’ routes and methods of entry
was given by Robert Asack, Director of Customs Air Control for the
U.S. Customs Service.'Asack said ships carrying marijuana to Florida
and elsewhere in the Southeastern U.S. usually start out from Guajira
on the north coast of Colombia (p: 132). The ships either sail directly
into Florida ports or hover off the coast from 50 to 100 miles out and
from there they transfer their cargo to smaller vessels which ferry

- the illicit drugs to shore. Transit is through the Yucatan Passage, the
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Windward Passage or the Mona Straits between Puerto Rico and
Hispaniola, Asack said (p.132). S

“NIGHT TRAIN

‘A 100-foot. vessel, Asack said, is capable of carrying more than 50
tons of marijuana, while a 400-foot freighter may carry 100 tons of
marijuana. One vessel, the Night Train, evaded Customs and Coast
Guard spotters for two years, becoming “almost mythical” in its abil-
ity to escape detection, Asack said. The Night T'rain was finally caught
‘in the northern Bahamas,. carrying a 50-ton, $30-million marijuana
load, Asack testified. Fle said smaller fishing boats, unable to trans-
port more than one or two tons of marijuana, are often used to ferry
loads of marijuana ashore from the bigger motherships. A ton, sold
at wholesale rates, would be worth $600,000, Asack said. He said the
skipper of one such fishing boat was bold enough to sail up the Miami
River past the U.S. Customs office with a load of marijuana before
authorities arrested him (pp. 132,133). ' «

Some of the smaller boats used in the ferrying operation are capable
of speeds up to 50 miles an hour and are faster than anything the Coast
Guard has to pursue them, Asack said (p. 183).

In the instance of the #aye, a banana boat that sailed to Miami

regularly, authorities discovered 157 pounds of cocaine in the hold. -

Referring to that seizure, Asack said, “We are talking street values

that are incredible.” He said that the cocaine was probably stashed.

on - the Maya by a crew member and without the knowledge of the
boat operator (p. 184). ‘
: . TAILS

Along with private aircraft designed for business travel such as the

601 Aerostar, the Cessna Titan and the Cessna Citation, smugglersalso

used the DC—, a bigger airplane that can fly with 15,000 pounds of
marijuana with a wwholesale value of $4.5 million, Asack said (p.134).
One DC—4, which brought in a $4.5 million marijuana shipment, was
being leased for $22,000 a month but once they landed it and unloaded,
the pilot and erew abandoned the aircraft, Asack said. DC-8 aircraft
are also used in dope smuggling, he testified (p. 135).

_Pilots are reluctant to fly over Cuba and smuggling ships do not.

often stray into Cuban waters, he said, explaining the Cubans “are
very harsh on drug smugglers and those folks that go down into Cuba
are in for hard jail time, with limited rights” (p. 1345 .

Because of the great profits to be gained from drug smuggling and
the increasingly effective air detection equipment used by the govern-
ment, pilots take risks in the air they might not take otherwise. % . .
we have a large percentage of folks that fly very, very low in the dark
without lights, attempting Jandings on short strips and extending their
fuel ranges and they often come to grief,” Asack said (p. 136).

Richard J. Davis, Assistant Secretary of the Treasury, said the
law of posse comitaius, which prohibits the active participation of the
U.S. Armed Services in civilian pursuits under ordinary circum-

stances, is a “well based and important principle,” one that he “would

be very cautious” about changing. But Asack said the law could be
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amended in suqh a way as to enable the military to detect and track

civilian aireraft that are not considered hostile but which are sus-

gézlo&s’r:;mnetheless and then notify Customs of their position * (pp.
- Tateacr or Drug TrAFFIC ON FrLormA’

“Through an accident of nature and geography, Florida has be-
come an International port of entry for most of the illicit drugs enter-
ing the United States. . . . We now accept as fact that the drug
business is, indeed, the biggest retail business in Florida” (pp. 157,
171). These were the statements of Jim Smith, the Attorney Gen-
eral of Florida, who testified before the Subcommittes on the 1mpact
ofillicit drug trafficking in Florida. ~

As Smith called the drug trade the biggest retail business in the
State, Florida Department of Law Enforcement Commissioner James

York, told the Subcommittee just how big—and corrosive—this indus-

try is. York said the estimated gross value of the marijuana and co-
caine trade in Florida in 1978 was more than $7 billion. He said $6.5
billion was in marijuana while cocaine accounted for $500 million.
He said 1979 figures would be even bigger, particularly regarding
cocaine. When any illegal pursuit becomes: so large, York said, it
generates corruption, social reordering and violence. He cited Flori-
da’s murder rate as reflective of the impact of the drug trade. The
State reported 786 murders in the first nine months of 1979. Of these,
he said, 41 -were directly related to illegal drug trafficking. In Dade
County, which ineludes Miami, 244 of the 786 murders occurred. York
said that, while Dade County accounts for 16,7 percent of the State’s
population, it recorded 31 percent of the murders. He said 27 of Dade
County’s murders, or 11.5 percent, were drug related (p. 167).

CORRUPTION

Murder is but one crime spawned by the illicit drug trade. York
said Florida police have had to investigate and arrest officials at all
ranks of Government in Florida, from lower echelon workers up to
circuit court judges, in drug cases. He said that he expects continued
instances of official corruption as long as there is an abundance of
profits from drug dealings. Corruption spills over into the private
sector as well, York said, citing examples of businessmen who charge
exorbitant prices for private aircraft sold for the purpose of smug-
gling, Similarly, the fishing and seafood industries, with their direct
and frequent. accessibility to docking areas, are vulnerable to corrup-
tion, York said. “So, I think it is obvious that the corruption problem,
and the violence problem will continue to escalate with the huge
amounts of uncontrolled cash flow involved,” York said (p. 171).

Attorney General Smith said Florida, with its thousands of miles
of shoreline, is “a smuggler’s paradise,” an easy destination for ships
and aireraft carrying contraband drugs from Central and South
America and the Caribbean. The traffic has become so massive that

2For & digcussion of the posse comitatas statute, see Chapter V of this report.
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police despair of stopping or substantially reducing it. “For every
pound of contraband seized nine pounds get through,” Smith said.
“The result is a torrent ot narcotics coming into the State that has
overwhelmed the ability of‘authorities to dvy it up. We don’s feel that
we have even significantly slowed it down.” Marijuana and cocaine
and other illicit drugs are brought into Florida in great quantities,
Smith said, but only a portion remain there. These drugs are used

throughout the nation, he stressed, making the problem national in -

scope. Florida cannot begin to cope with this problem alone, and it
should not have to. “The sellers of addiction, dependency and wasted
promise observe no State boundariss in the search for customers,” he
said. “When the Comptroller General [of the United States] de-
scribed Florida as a ‘drug disaster area’ in a recent report to Congress,
‘I assure you he was not exaggerating. We need the help of Congress
and the commitment of the Federal Government in this disaster as
much as we ever needed it to recover from the ravages of a hurricane.
In many ways, this is a more serious threat. We can always rebuild
our shattered homes. It is a great deal more difficult to renew shat-
tered lives” (p. 158). , '

: PROFITS

Smith said profits from the drug trade are so large that smugglers
can afford sophisticated radio equipment—some of it capable of inter-
cepting police racio ealls—for their aireraft and ocean vessels, and, he
said, they can pay their workers sufficient sums of money to motivate
them to assume the risk of arrest (p. 161). Commissioner York pro-
vided a breakdown of how the money is distributed on an illicit drug
venture. One drug organization was found to be bringing into the
United States one to three loads of marijuana a week. Each.of the
loads averaged 40,000 to 80,000 pounds. York said the importer who
was dealing with the drug organization paid about $40 a pound for
the marijuana in Colombia. The importer then sold the marijuana for
$115 a pound once the marijuana had been smuggled into the United
States and stashed in a warehouse. The marijuana was then sold for
$215 to $315 a pound in minimum lots of one-half ton, the price
depending on the quality of the marijuana and the terms of the sale,
York said. He said that the importer of the drugs has been grossing
about $7 million a month while the syndicate supplying the marijuana
has taken about $200 million out of the United States. At the lower
end of the smuggling venture, York said, were the off-loaders who
received $10,000 to $15,000 for one night’s work in unloading a boat-
load of marijuana. Aircraft pilots who flew to Colombia and back
with loads of marijuana were paid $50,000 to $100,000 for a round
trip, York said (pp. 168-169).

With so much money involved, operatives in these drug ventures
are willing to accept the risk of capture. And occasionally they are
caught. When that happens, Attorney General Smith said, drug cou-
riers and others involved in the drug trade are defended by capable,
high-priced lawyers who know how to win dismissals and acquittals
and reduced sentences. “Bail in six figures is posted routinely and
willingly forfeited,” Smith testified. “In many instances, lawyers are
waiting at booking desks when the defendants arrive. These expenses
are readily accepted as a cost of doing business” (p. 161).
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MURDER

Should a drug violator receive a prison sentence, his family may be
paid $2,000 to $3,000 a month for the entire time of his incarceration,
said Commissioner York. He said these prisoners have been assured
by higher-ups in the drug trade that their families will be well taken
care of while they ave in jail (p. 161). These kinds of assurances
guarantee that drug smuggling will continue to attract job seekers,
particularly Latin ericans who are very poor to begin with, Co-
lombians frequently work in the dope traffic, Attorney General Smith
said, adding that murder, a commonplace occurrence in the narcotics
business, happens so often to Colombian drug dealers and smugglers
that it is said of them: “Colombiang are like Dixie cups. You use them
once.and throw them away” (p.158). -

Smith went on to say that profits are so plentiful in the Florida
drug trade that money often is no object. Violators know o limits in
what they will spend to keep their business going. Smith told of one
trial in which accused drug dealers offered to pay a million dollars to
disrupt their trial by bribing a juror, murdering a witness and “per-
haps even murdering the Federal district court judge” (p. 162).
Smith said drug dealers and their associates carry hundreds of thou-
sands of dollars around in cash in suiteases; but they do not hesitate
to leave their cash behind, along with huge amounts of expensive
narcotics, and flee at the first sign of police presence. One drug de-
fendant in a South Florida trial spoke seriously of paying $20 million
to take control of a small Central American nation, Smith said (p.

162). So lucrative is the drug trade, Smith said, that it is common for
police to find private airplanes abandoned at clandestine rural air-
strips, left behind by spendthrift smugglers who figure the expense
of a new plane as part of the cost of doing business.

CASH

What Smith called “the unbelievable flow of cash” into Florida
banks was documented by testimony and exhibits from Irvin B.
Nathan, Deputy Assistant Attorney General in the Criminal Division
of the U.S, Department of Justice (p. 162). Nathan said that in 1978
the Federal reserve banks in Florida reported a cash currency surplus
of more than $3.2 billion. This figure represented 77 percent of the
entire Federal reserve currency at that time, Nathan said, explaining,
“What this means is that all other Federal reserve banks throughout
the country have money flowing out that needs to be replaced, but in
Fiorida, money—cash in small denominations-—is flowing into those
lzaxnkg in tremendous quantities so that there wasa $3.2 billion surplus”

P.19). ~ ' :

Elaborating on that point, Florida Law Enforcement Department
Commissioner James York said that duving the past three years cash
receipts at the Miami branch of the Federal Reserve System increased
83 percent from $1.4 billion to $2.7 billion. York said large cash de-
posits totalling $950,000, mostly in $20 bills, had been brought into
banks in Miami in bags, boxes and suitcases by casually dressed young
men, who refused to show any identification. York said millions of dol-
lars of cash had been transferred from South Florida banks to ac-
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counts in Panama, Switzerland, the Bahamas, Venezuela and the
Cayman Islands (p. 168).

“Florida Attorney General Jim Smith said much of the money com-
ing into Florida in the drug trade endsup in the legitimate economy of
the State. “The hidden power of these dollars is frightening,” he said.
“They represent an enormous potential for bribery, corruption and
economic harm to legitimate business through anti-competitive activ-
ity” (p. 162). That point was endorsed by Commissioner York, who
said drug trafickers enjoy a continuous and positive cash flow that
gives them a decided edge over their competition in reputable business
pursuats, : ‘

VALUES

The transfer of funds from the drug traffic to the legitimate economy
shows up vividly in the housing market in Florida where land values
reflect a massive infusion of new money. Charles Kimball of Miami is
an economist and a real estate analyst, whose clients included major
banks in New York and Florida as well as large homebuilding firms.
Kimball has made many studies of the impact of drug money on hous-
ing costs, starts and trends, and at the request of Senator Nunn, Chair-
man of the Subcommiites, Kimball was given access to certain law
enforcement information which was of assistance to him in tracing
investments by organized crime and drug traflickers in the Florida area.
Kimball told the Subcommittee that the degree of foreign investment
in Florida is so significant that parts of the real estate economy are be-
coming increasingly dependent on funds from. overseas sources (p.
184). Vast amounts of that foreign investment is from the nareotics
trade, Kimball said. He added, “Obviously, if we were to cut off the nar-
cotics money coming into the State of Florida, we would precipitate
a substantial real estate recession in many parts of the State. Many
large condominium projects that are under construction swould end
up in foreclosure and t%mre would be a collapse of some real estate
markets, certain types of investment properties. If the prices would
fall substantially and many people who would innocently invest in
such properties would be hurt because they went along with the prices,

the inflated prices generated by this type of investment on their own

and the prices of many types of properties would fall. It would not be

a pleasant thing to look at” (pp. 195-196). Kimball said that if all the
narcotics money were removed from the Florida economy, the State
would suffer but it could recover, However, he said, if the infusion
of illicit funds continues at present rates for 10 more years, the State
will be economically dependent on this source of money. , ;
Kimball said that in 1969 foreign investment was well below § per-
cent of the total dollar volume in Florida real estate (p. 183). But in
1971 and 1972, there was a substantial increase in foreign purchases
of real estate (p. 183). Kimball worked on & study, commissioned at
the request of the Internal Revenue Service and the State of Florida,
that showed considerable maounts of narcotics and organized crime
money in the foreign investiuent, much of it by offshore corporations.
This trend accelerated, Kimball said. In Dade County, where Miami is
located, 40 percent of all real estate transactions of $300,000 or more
are made by offshore corporations or foreign entities (p. 184). In
Broward County, where Fort Lauderdale is located, the ra.e of for-
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eign investment is growing rapidly and represents 25 percent of all
real estate deals (p. 184). By the end of 1979, Kimball said, more than
$1.5 billion in Broward County properties will have been bought by

foreign concerns (p. 184).
’ NETWORK

“Staggering” was the word Kimball used to describe the amount
of investment that organized narcotics dealers initiated in Florida
since about 1976 (p. 185). They put their money into all manner of
income producing properties—apartments, shopping centers, office
buildings and warehouses. Serving the drug trade investors well is o
network of attorneys, accountants, brokers and other professionals,
who, working out of offices in Fort Lauderdale, Miami, Miami Beach,
St. Petersburg and Tampa, manage the investments of organized crime
syndicates and narcotics dealers, All the studies be has read indicate
to Kimball that the wealth generated in terms of investments by nar-
cotics dealings in the last two or three years in Florida has easily well
exceeded all previous investment activity by organized crime in Flor-
ida since 1960 (p. 185). It is Kimball’s estimate that the total amount
of investment in Florida from illicit narcotics revenues equalled $2.5
billion in late 1979 (p. 186). : ‘

Corporations and other entities based in the Netherlands Antilles,
Cayman Islands, Panama, Liechienstein and the Guernsey Islands en-
joy a privileged tax status because of legislation and treaties between
those countries and the United States. The entities pay no taxes on
capital gains made in the U.S. These entities have made $240 million in
acquisitions in Dade County and Broward County in a recent six-
month period, Ximball said (p. 186). These corporations are allowed
to operate in virtual secrecy in the countries of their origin, making it
difficult to find out where their funds come from and who owns them.
Kimball said it is difficult to identify the true stockholders of these
entities. And because they have a privileged tax status with the United
States, the countries where they locate enable the firms v profit =%ile

paying little taxes, Kimball said. Criminals invest héavsly in thems

firms, he said, to avoid paying taxes and to avoid the possibility that
someone might be able to determine where the investors’ money comes
from. Kimball said the T.S. Government should revoke the privilege
these countries have of paying no capital gains on profits earned in
America. He said the United States is such a sound investment usually
that no legitimate foreign investor would be hurt by having to pay
taxes here on his earnings. In addition, Kimball asked, why should
foreign investors be given a privilege not given to ordinary American
citizens? (P. 186.)
BISCAYNE

As their funds show up more and more in reputable businesses, nar-
cotics dealers can be expected to exercise increasing political strength,
Kimball said. ¢, . . these very professionals who on the surface seem
to be legitimate businessmen can contribute heavily to certain political
campaigns for their own nefarious purposes;” Ximball said (p. 189).

Money from narcotics transactions is plentiful in Florida, Kimball
said, so plentiful that it has forced up the cost of real estate. “To buy
an existing condominium today on Xey Biscayne, if someone comes
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along, he has to pay a premium because of the fact we permitted these
markets to be taken over by this hot money that comes into the coun-
try,” Kimball said (p, 189). He cited a large building in Coral Gables
that was bought by foreign investors who were willing to make a large
down payment and to realize a one-percent return on the building

because their goal was to make legitimate their money, not necessarily

to show a decent profit. No prudent American investor can compete
in such a market, Kimball said. The impact of the drug money hits
not only the legitimate competitor who must realize a real profit; but
also adversely affected ave ordinary consumers who will have to pay
higher prices for goods and services. “If the doctor has to pay more
for his office, or & warehouse which keeps brooms in the warehouse has
to have higher rent because of this type of inflation, you can begin to
see the Impact on every citizen, not only in the State of Florida, but
wherever this type of trafficking investment goes on,” Kimball said
(p. 190). Kimball said the impact of narcotics money has inflated the
cost of the average home in South Florida by $2,000 (p. 189).
Narcoties money is invested in all manner of enterprises and all in-

vestments are designed to cleanse or launder the illicitly gained funds,

Kimball said. Ultimately, however, the narcotics money investor re-
turns to real estate, for nowhere else can he find such 4 convenient way
to Inunder his cash, Kimball said. He testified that in 1979 a plot of
land that was sold to a Netherlands Antilles firm in 1976 for $3 mil-
lion was sold for $12 million in cash. Every aspect of this sale, begin-
ning with the $600,000 down payment check, was handled through
foreign banks and foreign entities—and not a cent of it was processed
in Florida banks, Kimball said (p.190).

FRONTS

He described an instance in which two men combined. their reported
resources to buy $45 million in new shopping centers and office build-
ings in Broward and Palm Beach Counties. Kimball said one of the
men was an associate of “the previously identified major fronts of or-
ganized crime investment, one of the Meyer Lansky group.” The other
man was connected with an organized crime-controlled corporation
that was $1.3 million behind in Federal taxes. Further inquiry re-
vealed that the two men were not the true principals in the acquisitions
but instead were fronting for an enterprise located in Liechtenstein.
“They were simply holding points in the traditional criminal sense,”
Kimball said, adding that if the two men ever tried to claim the prop-
erties for their own use “they would probably disappear.” Later in the
inquiry authorities identified eight Latin American men who were
the actual owners of the properties and two of them were “discovered
to have definite connections with narcotics fronts,” Kimball said. This
organization has purchased properties in Florida worth more than
$150 million, Kimball said. One of the eight men connected with this
syndicate was arrested in the fall of 1979, not in connection with drugs,
but while transporting several million dollars in stolen securities. His
involvement in stolen securities, Kimball said. demonstrates that “the
type of people that are being utilized for this foreign investment
activity have substantial experience in every other type of illicit activ-
ity that goes on in this country, and they cannot be vestrained from
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financing through their profits . . . additional criminal enterprises of
every kind” (pp. 191-192).

Kaimball said criminals profiting from the drug trade ave not only
breaking smuggling, currency and narcotics laws; but they are also
benefiting from the American tax system which they have figured out
how to circumvent. First, Kimball said, criminals pay no taxes on
their illicitly gained profits. Next they take their money out of the
nation and invest it in tax sheltered corporationsin offshore countries.
These offshore entities frequently invest their money in American en-
terprises, which enables the criminals to launder their profits. As a
result, there is a circular flow of money from drug traffickers in the
United States to offshore entities and back to the United States—with
very little of this money being taxed. ; :

In doing his analyses of major organized crime and narcotics busi-
ness investments in Florida, I{imball relied on public documents. He
said these documents are available to anyone who wishes to read them.

- He was critical of the Internal Revenue Service for not doing more

studies of such transactions.
GAO Rerorrs On Frorma Drue SiruaTion

In a report issued October 25, 1979, the United States General
Accounting Office discussed the drug situation along the Southeast
border of this nation, The report, entitled “Gains Made In Controlling
Tllegal Drugs, Yet The Drug Trade Flourishes,” termed the Southeast
border region, particularly Florida, a “drug disaster area.” The report
is generally supportive of the testimony given the Subcommittee by
Florida Attorney General Jim Smith, Florida Commissioner of the
Law Enforcement Department James York and Miami economist and
real estate analyst Charles Kimball.

GAO said drug smuggling in the Southeastern United States had
become a major business in recent years. Tonloads of marijuana and
hundreds of pounds of cocaine are regularly shipped into this region
for distribution throughout the nation. Billions of dollars in income is
earned by violators, GA.O said, but none of it is taxed and significant
amounts of the money are taken to foreign countries.

Law enforcement agencies are overwhelmed by the drug traffie,

GAO said, adding that police are not aided by the fact that U.S. law
generally does not make it illegal for Americans to possess drugs on
the high seas. Nor is the law enforcement effort enhanced by the lack
of international agreements to deal with large ships carrying drugs

beyond the 12-mile limit, G:A.O said.
TARGET

‘While Florida has been a target for drug smugglers for many years,
the State became the pre-eminent gateway for drugs when Mexico
declined as & marijuana exporter. The success of the eradication pro-
gram in Mexico has resulted in increased use of Colombian marijuana
while U.S. demand for gocaine, grown chiefly in Peru and Bolivia, has
increased, G-A.O said. ,

; has increased in Florida and elsewhere in the

As driig smuggling - 1 Flo sewhy
Southeast United Statés, so have drug seizures, but the significance of
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these seizures is debatable. GA.O said that during a six-month period
in 1978, the U.8. Coast Guard, Customs Service and Drug Enforce-
ment Administration reported seizures of 477 tons of marijuana and
359 pounds of cocaine. 1n the same period, GAQO saidy the Colombian
authorities seized 610 tons of marijuana. DIBA said these seizures rep-
resented more drugs than were seized by Federal law enforcement
agencies for all of 1977. Other law enforcement agencies found little
to be encouraged about in these big seizure statistics, telling GAO that
the size of the confiscations indicates just how massive the smuggling

trade is. Conversely, GAO said, the U.S. Justice Department, acknowl- .

edging the increasing magnitude of the drug traflic, interprets the con-
fiscation statistics as evidence of improved cooperation among law
enforcement agencies. Justice Department officials also say the percen-
tage of marijuana being seized, destroyed or abandoned at sea may be
n;xor% témn 20 percent of the entire volume intended to be shipped into
the U.S. ) ‘ ‘

GAO quoted law enforcement officials in Florida to the effect that
the drug situation *‘is completely out of control.” Large mother ships
carrying tons of marijuana remain beyond the 12-mile limit and trans-
fer (heir cargo to smaller vessels which ferry the contraband to U.S.

shores. .
VESSELS

GAOQO endorsed legislation that wounld malie possession or trarsfer
of illicit drugs on the high seas by American subjects against the liw.
The measure, HR 2538, passed the House and was before the Senate

at this writing. But, GAQO said, while this bill could help the enforce- - -

nient effort, a separate difficulty then emerges that mnost mother ships
carrying massive hauls of dope are either foreign registered or state-
less. The U.S. Coast Guard has blanket authority under international
treaties to board stateless vessels. But in the case of foreign ships the
Coast Guard must seek permission of the vessel’s country of origin be-
fore boarding, searching and taking appropriate action, This process
is time consuming, GAQ said, and since international treaties ordi-
narily do not deal with this issue, the affected nations will have to re-
so}\{e it. “Otherwise, the mother ships will continue to operate,” GAO
said.

Concluding its comments ox the Florida drug situation, GAO said,
“1t is obvious that our Southeast border has not been controlied ef-
{ectively. The Congress has recognized the problem, and the adminis-
tration has taken some steps to strengthen drug enforcement in the
aroa, including application of additional resources and the creation of
joint enforcement task forces. Whils it is too early to assess the impact

of these actions, the problem is not likely to go away. To improve the
S. borders, an integrated

effectiveness of our present resources at U.
management plan is necegsary.”

IRS Herp Is REQUESTED 1N FLORIDA

Witnesses testifying about Florida’s problems with the narcotics
trade and its ramifications in the State’s economy urged greater in-
volvement by the Internal Revenue Service in law enforcement work
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there. Charles Kimball, the economist and real estate analyst who de-
scribed how narcotics money is invested in legitimate business, said
so much of the illicit narcotics funds are invested for the purpose of
avoiding taxes that the IRS could make a major contribution to Flor-
ida’s efforts to controlythis activity. He said the dollar return to the
UtS Treasury would £ar outweigh the cost of expanding IRS partici-
pation. :
Similarly, Jim Smith, the Florida Attorney General who described
the extent of drug traffic in Florida, also had some comments about
IRS, several of them eritical. Smith said in a number of narcotics
cases the IRS has helped Florida police but in othérs the TRS has not
only refused to assist but has not even been cooperative. “Lack of such
cooperation, and a lamentable absence of communications and coop-
eration among Federal agencies themselves, are the c¢hief frustrations
of our State and local law enforcement agencies,” Smith said. “It is
particularly frustrating to know that an agency such as the Internal
Revenue Service has information that could lead to criminal prosecu-
tions, but is unable to share it. It is the ultimate irony when two
Government agencies, presumably with a common goal, engage in com-
petition that discourages harmony of purpose” (p. 164). Smith said
the Congress should direct IRS to cooperate more with law enforce-
ment agencies trying to make drug cases. He said Florida authorities
have “absolutely unpicked vineyards” of investigative opportunities
just waiting for tax evaluation by experienced IRS agents. No one can
better understand the complex financial dealings of the narcotics syn-
dicates than the IRS, he said (p. 174).

Smith’s comments were seconded by ‘James York, the Commissioner
of the Florida Department of Law Enforcement. State and local in-
vestigators in Florida, no matter how experienced, are not as capable
in financial inquiry as are TRS personnel, York said. He testified that
“IRS is decades ahead of us. They have the expertise, they have a
proven track record. It is very frustrating that they are not able to
use it” (p. 174).

Tae Imeact oF THE Drue TrAFFIC ON COLOMITA

The Subcommittee received testimony and exhibits on the changes
that have occurred in Florida since that State became the major gate-
way for illicit drugs entering the United States. The Subcommittee
also sought information on what happens to the nation that produces
and then ships to the United States large amounts of drugs. The coun-
try of Colombia, a nation of 18 million population in northwestern
South America with coasts on both the Caribbean and the Pacific
Ocean, is the principal supplier of marijuana to the United States,
providing about 70 percent of the American market. Colombia is also
the major processor of cocaine for the American market. Processing
the coca leaf compounds shipped to them from Peru and Bolivia, Co-
lombians produce about 70 percent of the cocaine smuggled into the
T.S. The combination of marijuana and cocaina have brought billions
of dollarg to Colombia. To find out how these new riches have affected
Colombia, the Subcommittee turned to the T.S. Ambassador to Colom-
bia, Diego C. Asencio, who made very clear his feelings on what the
drug traffic has done to Colombia. He told the Subcommittee, *. . .
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Colombia has been facing a severe economic challenge from narcotics
traffickers. The integrity of its financial institutions has been placed

. in jeopardy. A growing inflation rate has been accelerated by illegal

monies. Legitimate business enterprises have had to defend themselves
from absorption by criminals. Land values, both agricultural and resi-
dential, are soaring, leaving farmers and middle-class home buyers in
a quandry. The spector of corruption remains ever present. The very
bases of the political power structure has been challenged by criminals”
(p. 205). v S

PESOS

Expressing skepticism about the reliability of statistical estimates
of the drug trade, Asencio testified that there were “credible estimates”
indicating that Colombia’s narcotics trade for 1979 would be more
than $3 billion. This figure he said, included dollar holdings by Co-
lombians in foreign banks, dollars circulating in the reported $800
million Colombi, hlack market and those dollars converted into pesos
in Colombia, transactions which reportedly totalled $700 million. He
cited estimates that 100,000 Colombia families are involved in the
drug tr)ade, including growers, transporters and “the Mafia families”
(p.903). . \

Evern though the 1970’ saw Colombia’s role in the drug traffic grow
rapidly, the public perception was that the problem was one for the
North Americans to worry about and not them, Asencio said, adding
that the new President, Julio Cesar Turbay-Ayala, was abl1 to focus
media attention on the narcotics issue and since the time of:his inau-
guration in 1978, the Colombian people have come to view this prob-
lem as a threat to their country too. “This new perception was strength-
ened by the awareness of the vast sums of money involved, the huge
profits to traflickers, the corruption of public officials, the growth of
an illegal economy outside the power and taxation of the government,
the temptation to legitimate sectors to become peripherally involved
in the profits and the impetus to inflation caused by the influx of
illegally gained funds,” Asencio said (p. 202). :

Profitable coffee prices and other legitimate exports have helped
Colombia achieve its highest foreign exchange reserves--$3.8 billion—
but, Asencio said, “part of it is derived from drug sources.” These
neswy monies can bring financial disarray to the nation, freeing “ex-
tremely large amounts of uncontrolled cash cireulating in Colombia’s
free market economy,” he said (p. 202).

Asencio said Colombia’s inflation rate is 80 percent—and that 4 to
6 points, in the opinion of Colombian economists, is caused by the
drug trade. Government fiscal policy, seeking to control inflation
through the money supply, is hampered by the existence of the parallel
economy made up of drug profits. Asencio explained, “It must be

realized, of course, that there are many factors impacting on the

growth of the money supply. What is peculiarly disturbing about the
illicit narcotics earnings, however, is that they are largely out of
control of the monetary authorities in the first instance” (p. 208).

AFTFLUENT

Exg )

A new c‘i_ass of ‘afffuent people, made rich from the drug {;iude, has
caused a distortion of traditional values and undercut the people’s
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trust in their government’s ability to control inflation. . . . the new
criminally wealthy consume conspicuously and flaunt their wealth,”
Asencio said. “This exacerbates the perception of inecome maldis-
tribution which in turn increases demand for higher taxes and wages.”
This has been apparent in housing, he said, where narcotics money
has tended to force up construction costs, created fresh demand for
luxury units and, in turn, tended to reduce the availability of middle-
and low-income housing. Cousequently, the Ambassador testified, Co-
lombia, a poor country, has a boom in luxury housing construetion and,
azt the sz)zme time, a downturn in middle- #nd low-income housing starts

p. 204), : ,

IInﬁation, intensified by the drug traffic, has led the Colombian gov-
ernment to reduce spending on needed public programs. Asencio said
the “Government has had to hold back on public sector investment,
education, health, other social needs and the infrastructure that any
developing country needs and the fact that the principal instrument
to control inflation is to vestrict credit, has to hurt the average Co-
Jombian® (p.-208).

INFLUENCE

Large tracts of agricultural land are being bought up by the
criminally wealthy, Asencio said, and they tried, and nearly suve-
ceeded, to buy controlling interest in Colombia’s third largest bank.
Their influence extends into politics where in the parliamentary elec-
tions of 1978 veteran Colombian Congressmen were surprised to find
themselves challenged by unknown candidates with apparently un-
limited financing. “This, needless to say, caused a profound and
probably healtity shock,” Asencio said (p.205).

The power, resources and corruptive potential of the Colombian
drug dealers was seen in a raid conducted by the Colombian national
polica on cocaine laboratories in Bogota last September. Asencio
said a world record amount of 580 kilograms of cocaine was seized.
The value of this much cocaine sold on the streets of the United States
was estimated to be equal to Colombia’s national budget for two
years. Asencio said the 21 national policemen who conducted the raid
were offered bribes totaling $500,000 to desist (p. 205).

Asked what would happen to the Colombian economy if the drug
industry were shut down, Asencio said, Colombia is enjoying good
coffee prices now so the dependency on drugs is not substantial. Bnt,
he added, “T have had sort of a nightmare in the back of my mind that
at some point if the price of coffee should drop precipitously, the econ-
omy may indeed become dependent on narcotics income and I would
like to get them out of there before that happens” (p. 212).

BAIT,

Asencio said Colombians resent being accused of corrupting Ameri-
can youth through the drug traffic. He said many Colombians believe
the U.S. is not committed to controlling the drug trade at home.
Ho snid low bails and other features of the criminal justice system
in this country show that the U.S. is net really serious about solving
its own drug problem, according to many Colombians’ point of view.
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Another observation about the Colombian drug situation was offered
by Flovida Attorney General Jim Smith, who toured that South
American country in September of 1979 on a fact-finding trip. Smith
testified that he saw vast rural aveas of Colombia where there was
little government control and marijuana is grown openly and with
impunity. He said -Colombia has a centuries old tradition of smug-
gling, that Colombian smugglers are experts at their trade and that
is an important reason why cocaine and quaalude processing opera-
tions have been located in Colombia. = - ' :

Asencio, Smith and Commissioner York all testified that Colombian
President Turbay is making a sincere effort to lead his country out of
the narcotics business. -

Wy Prorre GeT STARTED 1IN THE DrRUG TrRA¥FIcEING BUSINESS

Not everyone in the drug trafficking business fits the conventional
stereotype of the hardcore criminal. Many people who had previously
led law-abiding lives have become mixed up with the drug trade.
Stewardesses and diplomats, for example, have enlisted in drug smug-
gling syndicates, serving as couriers or “mules” on a onetime basis
or regularly. In its October 1979 report, the General Accounting Of-
fice said drug trafficking is engaged in by persons from virtually all
walks of life including lawyers, accountants, businessmen, doctors
and entertainers (exhibit 17; p. 110). So many different kinds of peo-
ple engage in drug trafficking hecause of the great profits contrasted
with the diminished likelihood that they will be caught. GAO gave
five reasons why violators consider the risk to be small. First, the
U.S. border defenses against contraband have not been serious im-
pediments for smugglers. Second, Governmient success in immobilizing
traflicking has been limited. The third reason is that only an estimated
5 to 10 percent of all illicit drugs available in the United States are
seized by authorities. Fourth, efforts to attack and confiscate the
financial resources of traffickers have been disappointing, and, fifth,
lenient bail policy and sentencing of convicted violators have failed
to provide a strong deterrent to drug trafficking,.

i i
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TIL. BIG DRUG CASES REQUIRE FINANCIAL
| INVESTIGATION

Financian Evioence Is Essentiar v Many Drug Cases

With so much money to be made, major narcobics dealers
frequently cannot resist the temptation to spend too much too fast,
thereby making themselves conspicuous. Robert J. Perry, an Assistant
U.S. Attorney in Los Angeles and Chief of the Controlled Substances
Unit for the Central District of California, gave the Subcommittes
several examples of dope dealers whose big spending hahits led to
their arrest.

Perry said that Jose Valenzuela was one of the leaders of the
Valenzuela family heroin organization. In a three-year period, Valen-
zuela spent $63,000 in cash fo purchase luxury cars. Valenzuela and
his .brother invested $80,000 in cash in a taco factory, Perry said,
adding that they then laundered more than $70,000 in small bills
through the company’s books. Moving away from a home where he
lived and paid $70 a month rent, Valenzuela in October of 1975 paid
$335,000 for a mansion in San Marino, California. He paid for the
home in cashier’s checks from Mexico, Valenzuela spent an additional
$61,000—$40,000 of it in cash—to redecorate the mansion (p. 91).

Perry acknowledged that without information gained from Valen-

zuela’s financial dealings, the Government did not have much of a
case. “Our evidence of Valenzuela’s involvement in the massive heroin
operations of his organization was fairly skimpy,” Perry testified.
“But the financial evidence of Valenzuela’s expenditures enabled us
to show that he was the leader of the organization.” Tried and convicted
of numerous drug charges, Valenzuela was sentenced to life imprison-
ment and two concurrent 60~year terms. Perry told the Subcommittee,
“I prosecuted the Valenzuela case, and T believe that without the evi-
dence of Valenzuela’s expenditures, he might not have been convicted,
and even if convicted, would not have received such a substantial
‘sentence.” In the same case, eight co-defendants were convicted of
lesser narcotics violations. This was a significant victory for Federal
prosecution for it dismantled the Valenzuela family operations, which
included the operation of heroin laboratories in Culiacan, Mexico.
The family then smuggled huge amounts of heroin to relatives in
California. The high quality heroin was then redistributed to five
distinet trafficking groups in New York City (pp. 91-92).

BINGE

Like Jose Valenzuela, Leroy Anderson went on a buying binge that
ultimately bought him a trip to prison. Perry said Anderson spent
$350,000 1. a two-year period when he was employed as a newspaper
delivery truck driver. Anderson made a $120,000 down payment in

(29
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cash on a home he bought; paid $23,000 in eash to have the grounds
landscaped; had a swimming pool installed for $12,000 in cash;
bought in cash a $34,000 mobile home; paid $45,000 in cash for im-
provements to his parents’ home; made cash loans of $40,000; and
bought several cars worth a total of $49,000. Convicted of narcotics
and income tax violations, Anderson got a 17-year prison sentence and
a $45,000 fine. “In my opinion,” Perry said, “the financial information
was of critical importance in obtaining the conviction and the substan-
tial sentence” (p. 92). o o

The owner of a pharmacy, Ralph Godoy got into the habit of carry-
ing around large amounts of cash. Perry said Godoy deposited $100,-
000 in cash into an escrow account for the purchase of a Las Vegas
casino. A1l told, Assistant U.S. Attorney Perry said, Godoy bought
properties worth $800,000. Godoy was found to be buying big quanti-
ties of quaaludes, which were then resold illicitly. Godoy was convicted
of narcotics and racketeering charges said Perry, who concluded, “The
evidence of Godoy’s expenditures left no doubt regarding his criminal
involvement” (p. 92). ‘

~ Perry told the Subcommittee that the Valenzuela, Anderson and

Godoy cases—all of which Perry worked on—show the necessity of
conducting financial investigations if police and prosecutors are to
succeed in malking their charges stick against major narcotics dealers.
~ “Tinancial information is reliable and non-biased and helps to balance
.. informant witnesses,” Perry said. He also pointed out that financial
information is especially persuasive when a judge is setting bail. When
‘the judge understands how much money the defendant may have
access to, he is less likely to set a low bail. Perry went on to say, “We
have found that financial evidence has a profound impact on jurors
~and judges and often results in longer sentences. 1 attempt to develop
financial evidence in every major narcotics case investigated in our
_distriet” (p. 92). ‘ S
BARNES

Another major conspiracy case that relied heavily on financial in-
vestigation was the Leroy (Nicky) Barnes case in Harlem. Another
witness, Irvin B. Nathan, Deputy Assistant Attorney General in the
Criminal Division of the Justice Department, called Nicky Barnes

the leader of “which was bslieved at the time to be one of the largest

heroin trafficking networks in the United States.” Because Barnes was
charged with violation of the continuing criminal enterprise statute,
the Government had to prove that substantial amounts of his income
were from narcotics. With the help of Barnes’ tax returns—obtained
from IRS after lengthy delays—the Government was able to prove its
- case. Barnes was convicted of engaging in a continuing eriminal enter-
- prise, of conspiring to distribute heroin and cocaine, and of distrib-
uting large amounts of heroin. He was sentenced to life in prison and
fined $125,000. Barnes had been dirgcting a $1 million a month heroin
and cocaine operation out of a gardge in Harlem. Ten members of the
Barnes syndicate were convicted of lesser charges and eight of them
received sentences from 15 to 80 years. Nathan said that Barnes’ tax
returns were “very useful to us because those returns showed that
Barnes and his colleagues had put down in the category of miscel-
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laneous income about $250,000 each year for each of them which they -

couldn’t explain . . . this went a long way toward establishing that the
$250,000 [was income] that they were declaring in order to avoid the
kind of net worth case that was made against Capone. . , .” Unlike
the Capone case where the IRS played a central role in the prosecu-
tion, IRS delays in turning over Barnes’ tax returns nearly caused
the Government to lose the verdict. “If those tax return had been
delayed any longer, that conviction might never have been obtained,”
Nathan said (p. 27). '

- Tar Arauro Case Was SUCOESSFOL

- The investigation and successful prosecution of the Araujo drug

~syndicate in Los Angeles is often cited by law enforcement officials as
- a textbook illustration of how a major assault on bigtime organized

narcotics traffickers should be implemented. The Araujo organization
was a large heroin syndicate based in Lios Angeles and Mexico. The
group’s leadership, dealing in millions of dollars in drug sales, was
smart, not the kind of people who were going to make foolish mistakes.
They knew it was likely that police had them under surveillance, and
they conducted themselves accordingly. At times they seemed to leave
no stone unturned in their efforts to avoid detection and prosecution.
Robert Perry, the Assistant U.S. Attorney in charge of the Controlled
Substances Unit in Los Angeles, gave the Subcommittee an illustration
of how careful Araujo gang members were. Perry said that in the
course of the investigation a wiretap was put on the phone in Jaime
Araujo’s residence. On one occasion, Jamie used that phone to order a
gang member to pick him up. The two men then drove to a public pay
phone. Jaime placed a call. They waited. A second gang member drove
up. He took Araujo to Disneyland, a drive of some 50 miles. Araujo
paid the admission to the amusement park. Inside Disneyland, he went
to & public pay phone. He placed a call. Then he left. .

Despite such- elaborate security precautions, the Araujo syndicate
was immobilized—Dby a combined effort of agents from DEA, Customs,
the Internal Revenue Service and Los Angeles police. Bank records
obtained during the investigation revealed that from September 1975
through October 1978 the Araujo organization derived more than $32.8
million in currency from the sale of narcotics—about $900.000 a month.
This money was laundered through bank accounts under fictitious
names in the United States and Mexico. More than $1.5 million was
then used to purchase residences and make real estate investments in
the United States. '

- INDICTMENTS

In August of 1979, 22 members of the Araujo organization were in-
dicted on various Federal charges. Nine of the defendants were ap-
prehended and pleaded guilty. The remaining defendants are believed
to have fled to Mexico. Jaime Araujo was held in custody in lieu of $5
million bail. He pleaded guilty to charges of conspiracy, narcotics
violations and tax evasion on income in excess of $13 million. This is
believed to be the largest personal income tax evasion case in history.
Araujo was sentenced to 85 years in prison, to be served concurrently
with a 13-year sentence with no parole. He was fined $1.2 million. In
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November 1979, investigators seized 100 pounds of heyoin, 49 pounds of
morphine base and 30 pounds of cocaine from a residence maintained
by tho Araujo organization. Authorities believe this to be the largest
seizure of drugs in the Western United States. ..~~~
To Assistant U.S. Attorney Robert: Perry’s way of thinking, the
cooperative interagency teamwork that made the Araujo case such a
success. for law enforcement is the kind of effort Federal agencies
should put forward regularly. Only then can the big drug syndicates
be immobilized and their leaders sent to jail. The Internal Revenue
Service was especially helpful in the Arajuo inquiry, Perry testified,
saying, “It is clear that without the joint participation of the many
agencies involved, that we would have been unable to develop this hall-
mark prosecution. Cases such as the Araujo case show the enormous
amounts of money generated by major narcotics organizations, and the
sophisticated nafure of these organizations. The development of fi-
nancial evidence helps to identify the leaders of the organizations and
is often the most effective law enforcement tool available, Financial in-
formation provides tremendous impact and results in appropriate
sentences for major traffickers. In order to bring the {ull force of Gov-
ernment resources to bear against these major traffickers it is essentidl
that financial information be emphasized and that. ITRS criminal in-
vestigators participate in such investigations” (p. 93). ‘

ControLrEn: Susstances Unirs Praiszp, CRITICIZED

- Robert J. Perry was Chief.of the Controlled Slibsfances Unit of the.

U.S. Attorney’s Office for the Central District of California in Los
Angeles. He had an excellent record in initiating cases against syndi-
cated narcotics sellers; the Valenzuela, Anderson, Godoy and Araujo
cases all attest to that. The Controlled Substances Unit (CSU) in the
Central District of California was found to be a well run program; well
staffed and deserving of the good reputation it enjoyed. But not all
CSU programs were so successful. In its evalnation of the Controlled
Substances Units aronnd the country, the U.S. General Accounting

Office found some CSU programs to be effective (exhibit 17, p. 110).-
But others were not effective at: all and were not living up to the hopes .

tha Department of Justice held for them. - «
Established in February of 1975, the CST program was to be a key
element in the Government’s effort to prosecute major international
and interstate drug violators through conspiracy laws. The CSU’,
established in 22 cities, were supposed to provide a core of experienced
attorneys in each city who could devote the time and resources neces-
sary to develop complex drug cases with the Drug Enforcement Ad-
ministration. GAQ was critical of the Department of Justice for not
seeing to it that the CSU program was implemented properly in each
city where it was set up. Instead, GAO said. the Department neglected
the program. The result was that some U.S. Attorney’s offices took the
program seriously and tried to make it suceeed, while other offices fo-
cused their attention on other matters and allowed the CSU to take a
backseat. Consequently, Federal efforts against major drug syndicates
did not have the benefit of the best available prosecutorial guidance.

'?__/- -



et L T

TR

33

AUDIT

A 1979 Department of Justice Internal Audit Report found that
some Federal districts insisted upon well-qualified and experienced
attorneys in their Controlled Substances Units, lawyers who were will-
ing to remain with the program long enough to learn the ropes and
contribute to the success of several cases. But other Federal districts
assigned new personnel and made short term assignments. The Justice
Department audit report found that CSU’ did not always handle
cases involving major interstate and international drug traffickers. In
some districts, the CSU caseloads consisted of both big and small drug
cases and, in some instances, even non narcotics cases. CSU attorneys
were found to be receiving little supervision and only limited training
in the legal techniques, methods and tools that are efiective in develop-
ing major narcotics cases. Few CSU attorneys were experienced and
trained sufficiently to utilize the conspiracy, Racketeer Influenced and
Corrupt Organization (RICO) and continuing criminal enterprise
(CCE) statutes, laws which are helpful in prosecutions against nar-
cotics syndicates. The audit report also found a lack of coordination
and communication among the various Controlled Substances Units
around the country. Such teamwork is necessary for developing inter-
state and international conspiracy cases.

GAO’s own inquiry found specific instances of the shortcomings
cited by the Justice Department’s audit report. In San Francisco, As-
sistant U.S. Attorneys and others associated with the Federal district
there said CSU efforts had not been very effective in developing and

" prosecuting major drug conspiracy cases. Some recent improvements

were noted, however. In Chicago, all types of drug cases were handled
by the U.S. Attorney’s narcotics unit, which was generally staffed by
attorneys with. little trial experience. Although some of the more
complex drug cases were handled by attorneys outside the unit to take
advantage of their experience, these lawyers were not assigned full-
time to narcotics. In Miami, the Controlled Substances Unit placed
little emphasis on major cases. Consequently, the Justice Department
assigned two stafl attorneys to work with DEA on investigations of
several large scale drug syndicates.

‘While asserting that the Controlled Substances Unit program had
not lived up to its potential, GAO was still hoping for improvements,
as it said in its report, “Effective drug enforcement requires an un-
usually high degree of communication and coordination among agen-
cies, and conspiracy cases against the top level drug financiers require,
additionally, sophistication and a marshalling of available resources.
CSU attorneys occupy the best position to accomplish this oversight
and coordination through their early involvement in conspiracy case
investigations. For this to happen, however, the parochialism and indi-
vidual prosecution practices of U.S. Attorneys will have to be tem-
pered, and the Justice Department’s nationwide drug prosecution
strategy strengthened.”




IV. DEBATE OVER TAX REFORM ACT
Crrrrcs Say IRS Dors Too Limrrie To Comsar Drua Trabe

The General Accounting Office criticized the Drug Enforcement Ad-
ministration for not being more proficient in conducting financial
investigations of navcotics traffickers. Senator Sam Nunn, Chairman
of the Subcommittee, asked DEA Administrator Peter Bensinger his
views on GAO’ criticism. While agserting that DEA has become com-
petent in making conspiracy cases, Bensinger acknowledged that he
would like to have agents with more capabilities in financial investiga-
tive skills, that some agents are proficient in it while others need more
training, that DEA, which has fewer agents than the Capitol Hill
Police Force has police, needs more resources and that the DEA rec-
ord would be a lot better if his agency enjoyed a more cooperative
“partnership with the investigative agency which has the most exper-
tise, information and resources.” By that Bensinger meant the Inter-
nal Revenue Service (p. 87).

Senator Nunn asked, *In other words, you are saying, IRS has the
most financial expertise of any Federal agency #” “No question about
it,” Bensinger replied. Senator Nunn asked, “And if you are going to
have any effective financial analysis, that is certainly the most effi-
cient place to get it done?” “Absolutely,” Bensinger veplied. It was
Bensinger’s opinion that DEA’s performance in doing financial in-
vestigz(xtim}r ‘)‘would improve quantumly” if only IRS would cooperate
more (p. 87).

Bens}‘inger was not alone in his views about IRS. Witness after wit-
ness spoke in favor of having more participation by the Internal heve-
nue Service in Federal efforts to investigate, prosecute and immobilize
the narcoties syndicates, Similarly, several witnesses—current officials
of the Justice Department and former officials of Treasury and IRS—
said TRS could make more of a contribution to drug investigations if
its policymalers wanted the Service to. But IRS policy, heayily influ-
enced by persons who apparently find police work unseemly, is to dis-
engage the IRS as much as possible from traditional law enforcement
efforts such as investigations of organized crime and drug groups,
critics of the TRS said. The critics went on to say that the passage of
the Tax Reform Act of 1076, with its limitations on the disclosure of
TRS information to law enforcement, was made to order for those who
wished to take IRS out of the crime field. The critics said that the
legislation came along at a time when IRS officials, Ted by Commis-
sioner Donald Alexander, believed the Service’s single, overriding
function was to bring about voluntary compliance of ordinary, law-
abiding citizens with the internal revenue code. IRS deliberately seized
on the Tax Reform Act as an excuse not to cooperate with other Fed-
eral investigative agencies, witnesses said, However, other witnesses—
senior officials at Treasury and IRS—denied charges of IRS foot

“ | Progeding page blank
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dragging in the narcotics and organized crime field. They insisted
that the IRS stands ready and willing to cooperate whenever and
wherever called upon,

Tax Rerory Act or 1976

The Tax Reform Act of 1976 was a comprehensive measure that
affected many features of the nation’s tax system. Two aspects of the
act—the disclosure provisions and the summons provision—had spe-
cial impact on law enforcement.

The disclosure provisions of the Tax Reform Act appear in Title 26
of the United States Code under Section 6103.! Section 6103 (1) regu-
lates the manner in which IRS may disclose information from tax
returns and other sources to Federal agencies which are investigating

non-tax crunes. ‘ ‘
Section 6103(1) (1) is the court order requirement. To obtain tax

~ returns and taxpayer return information, the Department of Justice

or another Federal agency must seek a court order. The statute requires
that the application for such a court order contain information to
prove that (1) there is reasonable cause to believe, based on infor-
mation believed to be reliable, that a specific criminal act has been
committed; (2) there is reason to believe that, such return or return
information 1s probative evidence of a matter in issue relating to the
commission of such criminal act; and (3) the information sought to be
disclosed cannot reasonably be obtained from any other source, nnless
it is determined that, notwithstanding the reasonable availability of
the information from another source, the return or refurn information
sought constitutes the most probative evidence of a matter in issue
relating to the commission of such criminal act.

REQUEST

Section 6103 (i) (2) is the agency request requirement, This has to
do with information other than tax returns or taxpayer return infor-
mation which is held by IRS. This information can be obtained by
written request from the head of the requesting agency. The written re-
quest must give (1) the name and address of the taxpayer with respect
to whom such return information relates; (2) the taxable period or
periods to which the veturn information relates; (8) the statutory
authority under which the proceeding or investigation is being con-
ducted; and (4) the specific reason or reasons why such disclosure is
or may be material to the proceeding or investigation.

Section 6103 (1) (3) sets the procedures for IRS to provide non-tax
eriminal information to other agencies. Undes this section, the Secre-
tary of the Treasury may disclose return information other than re-
turn and taxpayer return information, which may constitute evidence
of a violation of Federal eriminal laws to the extent necessary to ap-
praise the head of the appropriate Federal agency charged with the
responsibility for enforeing such laws, The Treasury Secretary is not
Eeqx'lired to disclose such information but decides on a case-by-case

asis, .

2 See appendix p. 133.
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Law enforcement officials level six major criticisms against the
disclosure provisions. They say that (1) the statute makes it difficult
to obtain IRS assistance in investigations that are worked jointly b y
IRS and another Federal agency; 52) the act generally prohibits IR
from disclosing what types of investigations it is working on; (3) the
act generally prohibits IRS from disclosing financial information to
any other Federal agency; (4) the act generally prohibits IRS from
disclosing evidence it has of non-tax crimes to the appropriate Federal
agency; (5) the act, coupled with IRS procedures and papegwork,
causes unacceptable delays in obtaining any response from IRS; and
(6) the disclosure provisions have a “Catch-22” * aspect in that they
require agencies which seek information to make a preliminary show-
ing to a court or to the IRS but at the same time prohibit IRS from
giving another agency enough information to seek such a disclosure
request.

slI‘he summons provision of the Tax Reform Act appears in Title 26
of the U.S. Code under Section 7609.% The statute changed the sum-
mons procedures as they apply to administrative summonses issued by
the IRS to third parties for financial records of alleged tax evaders.
The law requires that the taxpayer be notified that an IRS summons
hasg been issued to a third party. The taxpayer then has the right to
automatically stay the performance of that summons until IRS can
take the issue to court. To obtain this automatic stay, the taxpayer
does not have to advance any legal argument.

Both Justice Department and TRS officials are critical of the sum-
mons provision. They say it causes tax cases to be delayed as much as
a year. They say many persons who invoke the automatic stays are
eriminals whose only wish is to delay proceedings in the hope that
the passage of time will weaken the Government’s case.

Justice DepartmeNT Crrricrzes Tax Rerorm Acr anp IRS

For critics of the disclosure provisions of the Tax Reform Act, “The
Case of the Trash Can” demonstrates the need for amending the
-statute (pp. 24-26). In Philadelphia, the Drug Enforcement Ad-
ministration was investigating a man suspected of being an illegal
drug chemist. The IRS was conducting its own investigation of the
suspected chemist. IRS did not tell DEA becauge the Tax Reform Act
prohibits such an exchange of information. But DEA found out IRS
was on the case. DEA also learned that TRS agents had gone through
the chemist’s trash can and turned up drug formulas and other docu-
mentation sugeesting the chemist was concocting drugs. The prosecu-
tor in the DEA. case subpenaed the IRS agent who had the contents
of the trash can. But the Interna! Revenue Service ruled that its own
agent could not testify unless the prosecutor obtained a court order.
Such an order is required according to the Tax Reform Act disclosure

3The term “Catchk-22,” which was used extenslvely by witnesseses testlfying" about the Tax
Reform Aet, fs from the novel Catch-22 by Joseph Heller. The protagonist, Yossarian,
fearing death, wishes to fly no more bombing missions., To be relieved of this duty, Yos-
sarian must pereuade his superiors that he is insane, Butf, Yogsarian learng, his superiors
conslder it rational of him to seek to be grounded—and only loglcal of him to use the
argument that he is insane., Only the insane would do otherwise. As Yossarian saw his
dilemma, “If he flew them he was crazy and didn’t have to; but if he didn’t want to he
was sane and had to.” That was the Cateh-22,

*%ae appendix p. 134.
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provisions, IRS said. Unfortunately, the court order could not be

obtained until completion of the suspected ehemist’s trial. The chemist

was convicted anyway, without IRS assistance. But, according to

Irvin B, Nathan, the Deputy Assistant Attorney General in the Crim-

inal Division of the Justice Department, “The Case of the Trash Can”

kf(é Federal prosecutors with serious doubts about the Tax Reform
ct.

INFORMATION

Nathan explained that the trash can illustration showed just how
broadly the statute was written, He said the statute defines taxpayer
return information as not simply the tax return and the required filings
that accompany the return itself, but also “any information which
comes from the taxpayer, from his books, from his records, from cor-
porate records that he is required to keep, even whatever his represent-
ative or attorney would tell to the Service. That has the mask of con-
fidentiality and cannot be provided to any other investigative agency”
(p. 24). According to the IRS interpretation of the statute, the con-
tents of the trash fit that hroad definition.

Asked if the Justice Department ever did get hold of the trash,
Nathan said, “we now have the trash and it is exactly worth that to us
now that the case is over.” Senator Cohen wanted to know why the
Department had not asked for a delay to allow time for the court
order. Nathan said the trial itself was to be over in no more than two
weeks and that getting a court order is no simple task. The law re-
quires that the heads of both agencies approve the transfer of infor-
mation, e said that once the decision is made to seek a court order,
the prosecutors have to draft a petition, have it approved by the
Assistant Attorney General, then file it in Washington. If the pati-
tion is granted, it is then referred to the Internal Revenue Service,
which, after examining the application, may decide it would adversely
affect the TRS becavse it might reveal the identity of an informant or
for other reasons. In any event, the IRS must make an analysis of the
court order and, if it concludes the order would in no way disrupt its
own investigative efforts, finally the order can be implemented and the
information disclosed. The average length of time required to obtain
a court order is 37 to 40 days (pp. 25, 26).

Nathan used the trash can case to support his critieism of the Tax
Reform Act. The disclosure provisions of the law constitute a bar-
rier to good police and prosecutorial work, Nathan said. Citing first
the destructive impact on society of the illeaal drug traffic and the
large sums of money it generates, Nathan said an important cause of
lnw enforcement’s failure to bring big narcotics traflickers to justice
is the Tax Reform Act. Its disclosure provisions make cooperation
between investigating agencies very difficult, Nathan said. But
Nathan, who is the second ranking official in the Criminal Division
of the Justice Department, said the Tax Reform Act disclosnre pro-
visions, difficult as they are to live with, are made even more hard to
handle by the Internal Revenue Servies itself, which seems to be in
no mood to cooperate (p. 29).
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RONY

Referring to the proven value of new tools in the war on drug traf-
fickers such as the Bank Secrecy Act,* the Continuing Criminal Enter-
prise law and the Racketeer Influenced and Corrupt Organization
statute, Nathan said it is ironic that the Congress should also have
passed a confidentiality provision in the Tax Reform Act that has
stood in the way of success in narcotics cases (p. 52). The disclosure
provisions are even more of an irony, he said, in view of the fact that
there was no evidence to support the fear that such confidentiality
safeguards were even needed. Nathan said that when the act was
passed in 1976 there were few, if any, complaints about abuses by
prosecutors of tax information which they obtained and used in de-
veloping criminal cases (p. 39). As a legislative remedy of a problem
that was not shown to exist, the law created problems of its own,
Nathan said. “The statute, as enacted and interpreted by the [Internal
Revenue] Service, given the penalties to which IRS personnel are sub-
jected for improper disclosure, has made it extremely difficult for law
enforcement officials working in such high financial crime areas as
narcotics, organized crime, white collar ecrime and public corruption”

(p. 52). Nathan said Federal prosecutors have told him that they be-
lieve the IRS seized on the Tax Reform Act’s disclosure provisions a:.

a justification for the IRS’ desire to disengage itself from organized
crime and narcotics investigations (p. 35).

The disclosure provisions of the tax law severely restricted the Gov-
ernment’s ability to identify and prosecute narcotics financiers and to
trace and seek forfeiture of their assets, Nathan said. No longer can
Federal prosecutors and investigators work closely with IRS, Nathan
said, adding, “This is extremely unfortunate because the Service
agents are by training, experience and temperament among the best
qualified of any in the Federal Government to assist in condncting
financial investigations, and the information available to the Service
is amo)ng the most important to assist in developing financial cases”

p. 52).

Nathan said the problems created by the disclosure provisions of
the tax law are made worse by the IRS itself and its desire to move
away from organized crime and narcotics investigations and to work
more cases against the taxpaying public in general. Senator Cohen
asked Nathan if there is a reluctance by TRS to commit substantial
resources to narcotics and organized crime cases. Nathan said there is
such a reluctance. He said the Tax Division and Criminal Division of
the Justice Department want to be of assistance to IRS as it devises its
long term strategy for criminal investigations. But, he said, IRS has
no interest in entertaining any of the Justice Department’s ideas or
recommendations. “We stand ready to make that inpnut,” Nathan said.
“We seek cooperation and coordination with the Service” (pp. 46-47).

NEGATIVE

Four negative effects on law enforcement flow from the Tax Re-
form Act, Nathan said. First, IRS cannot, in most instances, advise

¢ For discussion of the Bank Secrecy Act, see ch, VI.
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{;he Justice Department of what cases it is working on. This leads to s
ack of close cooperation and duplication of effort. The next negative
resulf of the tax law is that it makes it unduly difficult for prosecutors
and investigators from Justice to obtain financial information from
IRS te assist in developing prosecutions against major criminals.
Third, it is very difficult for IRS to give to other Federal agencies
evidence concerning non-tax criminal violations which was obtained
in the normal course of its investigations. Finally, Nathan said, in
those limited circumstances where prosecutors ean work with IRS the
time delays involved tend to thwart the benefits that might otherwise
haye heen achieved (pp. 52-53).

Nathan said the court order requirement works against good inves-
tigative effort in three ways. First, because IRS cannot tell Justice
that it has useful information, the Department has no reason to re-
quest disclosure of the specific tax information at issue. Second, even
if Justice suspects IRS has valuable information, there is an added
requirement iz-the court order procedure that puts the requesting
agency in a dilemma. That dilemma is seen in the fact that the law
says before the court order can be obtained it must be shown that the
tax information would demonstrate that a crime actually took place,
that the tax information sought would provide evidence of the crime
admissible in court and that this evidence is the best that is available.
Such a requirement puts Justice Department officials in the Catch-22
situation. The law requires the requesting agency to have a significant
amount of information about a tax return or another document it
has never seen. The third problem in the court order requirement,
Nathan said, is that it is a cumbersome, time consuming procedure
that is not, really needed. Calling the requirement “unnecessary, dila-

‘tory and inappropriate,” Nathan said having to go through the in-

volved preparation and processing of the documents needed for trans-
fer ties up valuable resources and produces “delays which can in cer-
tain types of investigations prove fatal” (pp. 26-27).

VERDICTS

The prosecution of the Nicky Barnes hervin organization in Farlem
was discussed in Chapter ITI of this report. It was cited as an example
of how financial investigation can lead to the successful prosecution of
a major drug syndicate when many other more direct attempts to
immobilize the organization have failed. In the Nicky Barnes situa-
tion, Barnes himself was known to authorities to be a major violator.
But proving it had not been possible until police used the financial
investigation approach. The guilty verdicts constituted a well pub-
licized victory for law enforcement as Nicky Barnes, one of the most
notorious drug dealers in the nation, received a life sentence and several
of his chief assistants were severely sentenced as well, But, Nathan
told the Subcommittee, what was not so widely known was just how
close the Government came to losing the Nicky Barnes case—and
1(1ow tr};e disclosure provisions of the Tax Reform Act were to blarme

.27,
pNathan snid Barnes was charged with violating the Continuing
Criminal Enterprise statute which rvequires proof of substantial
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amounts of income from narcotics. In April of 1977, prosecutors
sought disclosure of the tax returns of Barnes and other principal
defendants. Disclosure was sought under Section 6108 (i) (1), which is
the procedure to be followed in pursuit of a court ordered release of
tax returns. Six months went by, the trial began—and the tax returns
had not been turned over. Nathan said the trial was underway for
one month when several of the returns, including Barnes’, were finally
given to prosecutors. Some returns never were given over. Even at
the late date in the trial, the tax returns were of great value, showing
for example, that Barnes reported more than $250,000 in miscellancous
income in one year alone. The prosecution was a success, Nathan said,
but he warned, “If those tax returns had been delayed any longer,
that conviction might never have been obtained” (p. 27).

CATCH-22

Nathan was especially troubled by the Catch-22 aspect of the Tax
Reform Act, that feature of the disclosure provisions which demands
that law enforcement officials have extensive knowledge about docu-
mentation they have never seen. In this exchange with Senator Nunn,
Nathan discussed the problem this requirement poses for law en-
forcement agents:

Senator Nunn. You first have to discover that they have
that information [to enable the Department of Justice to
seek a court order].

NateaN. Exactly,

Senator Nunw. Which they can’t tell you about.

Nareawn. They can’t tell us. ,

Senator Nuwnw. Then the Justice Department, or DEA, or
the ¥BI will, just out of the blue, have to find out from other
sources that the IRS agent has been nosing around and found
something in a narcotics suspect’s trashcan. ,

NatraaN, Yes. Of course, the IRS agents are precluded by
statute and subject to both criminal and civil liability if they
disclose the fact that they have information which they would
like to turn over but which requires a court order or agency
request (p. 26).

Nathan cited three instances in which TRS discoversd evidence
that a non-tax crime had been committed but, because of the Tax
Reform Act, did not report it. One such case occurred when IRS
analyzed records submitted by a taxpayer showing that a union official
had accepted bribes, Nathan said. The second case he deseribed had
to do with IRS investigators who were reviewing a corporation’s rec-
ords. They found evidence that the corporation had paid off a public
official. In a third instance, IRS agents, while going over the papers
(zf a nightc)lub, came upon evidence indicating a narcotics transaction

p. 25, 26).

p'.I.‘hese cases, and many more like them, demonstrate the difficulties
the Tax Reform Act causes law enforcement officials, Nathan said.
The ban on IRS simply telling the Drug Enforcement Administration
that it has uncovered a drug crime, for example, is particularly trouble-
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some, Nathan said, explaining that the court order requirements can’t
be met, first, “because IRS can’t provide advance notice that it has
useful information, another agency often has no reason to request
disclosure of taxpayer information on any particular individual.

Second, even if the agency suspected IRS possessed useful informa-

tion—gs ‘we often do—the other agency may be in a Catch-22 situation
of having to justify the need for the information without seeing what
the information is. You have to not only justify it, you have to say
that this information is probative information of a material fact in
the case, and it is the best source to get that information. That is a
difficult burden to carry. In fact, in some ways it is a heavier burden
than to establish probable cause for a warrant to enter onto private
premises to make a seizure” (pp. 26-27).

CAUTIOUS

Information supplied to TRS in a manner unrelated to a tax return
1s covered under Section 6103 (i) (2) of the Tax Reform Act. Another
agency may request such data if the agency head certifies that the
evidence will be used solely in connection with an investigation or
proceeding and state why it is material to the investigation. Nathan
said IRS is “extraordinarily cautious™ about complying with agencies
which request information under this section of the law (p. 28).

He testified about one incident in which g DEA agent gave an
IRS agent a lst of persons in whom IRS might be interested. Later
the DEA agent misplaced his own copy of the list. He asked the
IRS man to give him a copy. The IRS agent refused, citing the Tax
Reform Act as his reason. Nathan said that since the information
had been supplied by a third party—the DEA agent—the IRS em-
ployee believed that a. written request from the Assistant Attorney
General was required. Nathan described an investigation in Cleveland
in which the FBI asked IRS to examine film of documents it had
photographed. FBI agents hoped the IRS would then join in the inves-
tigation. But, Nathan said, upon receipt of the film, IRS spokesmen
sald that it was a tax-related matter. IRS could not -discuss the
case or even return the film, Nathan said. In Arizona, the U.S. Attor-
ney recently formed a special investigative task force to focus on white
collar fraud. “Ideally, such a task force should include IRS participa-
tion,” Nathan said, noting, however, that IRS, because of its repu-
tation for not cooperating, is not serving on the multi-agency task
force (p. 55).

TITLE 26

Problems stemming from the Tax Reform Act adversely affect
those grand jury investigations in which prosecutors have been able
to combine both tax and non-tax violations, Nathan said. He said that
&5 a result of the Tax Reform Act IRS cannot participate in joint
investigations until a “Title 26 grand jury request” is processed by
the Department of Justice and the IRé. Before such a joint inquiry
can begin, the Justice Department must provide justification and seek
approval from IRS for each specific taxpayer to be investigated by
the grand jury. Nathan said the Justice Department request roust first

Rt
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be approved by an IRS special agent. He passes the request to his
supervisor, who, after his own review, sends it up to the chief of the
Criminal Investigation Division. That chief, after his review, trans-
mits the request to another chief, the chief counsel of IRS whose ap-
proval is needed before the matter can be referred back to the Tax
Division of the Justice Department where the final decision is made.
Nathan said the delays caused by such procedures can be “staggering”
and in one case in Buffalo the frequent referrals took 13 months tu
complete (p. 30).

The Subcommittee Chief Counsel, Marty Steinberg, had more than
ordinary interest in the Buffalo delay since it was he, as chief of the
Buffalo strike force, who had initiated the grand jury request to begin
with. Leaving Buffalo and joining the Subcommittee staff, Steinberg
explained to IRS officials that the Subcommittee would be looking into
grand jury request delays such as the one he left behind in Buffalo.
The request was finally approved, one year and one month after it
had been submitted (p. 42). : ’

MAZE

Nathan talked about the injury such delays inflict on what could and
should have been a strong investigation of organized criminals and
drug traflickers. He said, “These are people who are not stationary.
They are not standing still waiting to be indicted. They are interna-
tional smugglers, moving at all times. They are likely not to be avail-
able when we need them. So we often are left in the situation of having
to bring our non-tax case without having this approval from the IRS.
We have had numerous instances where we put in requests for grand
jury authorization for joint tax and non-tax counts, and we get the
tax approval after we have already returned the indictment and after
we are almost in trial in the non-tax case. Asyou can imagine, the pros-
ecutors concluded that this effort to secure approval and go through
all of this procedural maze is not worth the effort. Therefore, we don't
often malke, or we don’t as frequently as we should, make the joint tax
and non-tax case” (p. 30).

The Aranjo case in Lios Angeles, cited in Chapter TIT of this report,
is referred to as illustrative of the good results that can come about
when financial investigation is used against big drug syndicates. The
Araujo case is especially useful in this context because TRS special
agents were actively involved in the investigation, an example of the
progress that can be achieved when the IRS works closely with the
Justice Department and DEA. But, Nathan pointed out, it took eight
months for the Justice Department to obtain IRS concurrence to con-
duct the joint investigation. Nathan mentioned another instance in
which Justice initiated the request for a joint inquiry in March of
1979 and it still was being processed in December when Nathan testi-
fied, more than nine months later (p. 30).

Making the red tape for joint IRS-Justice Department investiga-
tion even more cumbersome, frustrating and lengthy is the added
paperwork that must be begun should the inquiry turn up new sus-
pects, Nathen said. The procedure calls for the original suspects to be
identified. Then should new subjects emerge as the investigation pro-
ceeds, the entire process must be started again. “In a fast breaking in-
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vestigation, it can be extremely harmful to have to go back to square
one of the procedures,” Nathan said. Sometimes prosecutors, faced

" with busy schedules, decide the process is too much trouble and don’t

bother to ask for joint investigations, Nathan said.
| BIGNALS

The fact that some prosecutors have been put off by the red tape
involved in asking for IRS help points to what Nathan felt is the
most serious danger caused by the Tax Reform Act—not so much its
technicalities and time consuming procedures, which are ample, but
more the message the law signals to the law enforcement community,
particularly the IRS. “The major problem that we have to focus on is
the signal which the Tax Reform Act apparently has sent to the Serv-
ice,” Nathan said, adding that the message appears to be that the
Service is to minimize “its role in non-tax law enforcement and devote
its)elf almost exclusively to the voluntary tax collection system” (p.
23).

Nor are the Tax Reform Act’s signals lost on prosecutors and other
law enforcement officials outside IRS, Nathan said. Rather than
complying with the elaborate procedures set forth in the statute, prose-
cutors have frequently gone without obtaining needed financial infor-
mation already in possession of the IRS. Supportive of his view,
Nathan said, are statistics showing a decline in the number of requests
for tax information by Justice Department prosecutors. In 1975, the
year before the Tax Reform Act was passed, there were 1,800 such
requests; for a six-month period in fiseal 1979 there were only 124
such requests, Nathan testified.

More statistics support his point that the statute signalled IRS to
go slow on everything but promoting the voluntary tax system-—and
IRS read the signal clearly, Nathan said. He said DEA provided IRS
with the identity of 868 alleged Class I violators to be evaluated for
criminal tax potential. Of the 868 subjects, 128 investigations were
opened, 125 completed, 81 prosecutions recommended, nine indiet-
ments obtained and oniy six convictions. The six convictions repre-
sent less than a one-percent success rate, Nathan went on to say that
since the Tax Reform Act had gone into effect in January of 1977 the
organized crime strike force inventory of joint IRS-Justice Depart-
ment cases had been cut in half, from a high of 600 investigations to
slightly more than 300. He said TRS’ own figures indicate that the
Service devotes less than five percent of its criminal investigative
resources to narcotics matters (p. 23).

. CHILLING

Similarly, Robert J. Perry, the Assistant U.S. Attorney in Los
Angeles who told the Subcommittee about the effectiveness of finan-
cial investigations in cases against major drug traffickers, was highly
critical of the Tax Reform Act and what it had done to law enforce-
ment (pp. 90-112). The act’s disclosure provisions have had a “definite
chilling effect on prosecutors,” he said. Prosecutors are so put off by
the luw that they are reluctant to ask for IRS participation in a case,
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Perry said, recalling that he prosecuted cases before the Tax Reform
Act took effect and that those cases were productive, successful and a
vivid demonstration to him of the value of IRS support. But since
enactment of the new law, he said, “there arve delays and I can cite
you many examples in our office where we felt that the Tax Reform
Act just caused us to jump through too many hoops and it was just
too difficult to worry about” (p. 107). B

Nathan told the Subcommittee that the Tax Reform Act has not
only sharply curtailed the amount of information which IRS can give
other agencies but it has also radically reduced the flow of information
going to IRS as well. He said that a point that may be missed is that
other law enforcement officials, recognizing how little assistance they
are receiving from IRS, are returning the favor. Nathan explained,
“It is simply a fact of life in agencies that the information flow can-
not be a one-way street. If IRS can receive but not give back any in-
formation, if it can’t tell other agencies what they are working on, who
they are investigating, what they have found, then the other agencies
simply do not want to cooperate and do not want to provide informa-
tion to the Service” (p. 28). ' ' ‘

The Federal organized crime strike forces, built on the premise of
coordination among several agencies, are supposed to combine the Gov-
ernment’s best resources and expertise to fight organized criminal
groups, Nathan said. But, he pointed out, the IRS is almost. no help
at all as “IRS agents sit mute. They don’t tell us who they are
investigating, they won’t tell us what information they have. They
won’t cooperate in the ecoordination ef the effort of the strike force for
the most part” (p. 29). On the strike force subject, Senator Chiles
asked Nathan what the Tax Reform Act has done to the Justice De-
partment’s ability to allocate resources and plan investigations, Na-
than replied that it is difficult to coordinate and plan and then try to
bring together the resources of several law enforcement agencies when
the IRS will not or cannot cooperate. “If we don’t know what the IRS
is doing and if they can’t tell us how they will cooperate on our goals
and objectives, then we are significantly impeded in our efforts,” Na-
than said (p. 41).

TREATIES

Nathan said the Tax Reform Act has had a negative impact on the
willingness of other countries to cooperate with American authorities
through mutual assistance treaties. These treaties are supposed to en-~
able countries to exchange evidence of crimes. But the disclosure pro-
visions have changed that. Nathan said the IRS, justifying its policy
by referring to the Tax Reform Act, is not as helpful as it could be
in negotiating such treaties. TRS now takes the position that it will
not provide any foreign nation any information except for tax data
to be used for tax prosecutions. As a result of this policy, Nathan said,
the Netherlands and other countries which could provide the TJ.S.
with financial data for use in non-tax cases have begun to respond as
if they too were limited by the Tax Reform Act. These countries, Na-
than said, now refuse to turn over evidence for non-tax cases; they
will assist only in tax cases. IRS also insists that the Tax Reform Act
requires foreign nations to deal only with the TRS and no other Amer-
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ican law enforcement agencies, Nathan said, adding that this insist-
%nce c;eates more obstacles to negotiating mutual assistance treaties
p. 32). :

“Under Section 6103 (i) (8), the Secretary of the Treasury may dis-
close evidence of a non-tax violation to the appropriate Federal
agency. This section does not apply to tax returns or taxpayer return
information. Independent inquiry by the Subcommittee staff revealed
that this section of the Tax Reform Act has generaily failed to provide
a sufficient mechanism to supply other agencies with non-tax criminal
information for two reasons, First, since the Secretary is not obliged
to turn over such information but instead decides on a case-by-case
basis, there is no affirmative commitment on the part of IRS to pro-
vide this evidence. Second, severe criminal and civil penalties for im-
proper disclosure under the Tax Reform Act discourages IRS officials
from implementing this section of the law. '

The staff finding regarding section 6103(i) (8) was endorsed by
Nathan. He said that since the Tax Reform Act was enacted IRS has
voluntarily turned over criminal information to the Justice Depart-
ment only 25 times a year. Nathan is convinced the IRS holds back
non-tax criminal information which the Justice Department could
make good use of. One study by the General Accounting Office alone
enabled Justice officials to learn of several non-tax criminal matters
that IRS had never before told them about, Prior to the Tax Reform
Act, Nathan said, the Justice Department had considered IRS non-
tax criminal evidence voluntarily turned over to be crucial to its
mission.

Quantifying a negative—that is, identifying the number of times
that something had not happened—is not easy to do, Nathan said, and
that is why no one will ever know the exact dimensions of the damage
to law enforcement caused by the enactment of the Tax Reform Act.
The number of good criminal cases that were not pursued because of
the Tax Reform Aet will never be known, but there were many of them
and only criminals benefit from that kind of result, Nathan said.

In summary, it was Nathan’s view that the Tax Reform Act, if only
because of the adverse impact it has had on the Government’s ability
to do financial investigations, is the law most injurious to good police
and prosecutorial work—and thus the law most in need of reform.

FBI Orricrars Testey on Tax Rerorm Act

Three men were associated with a photographic studio where young
American and Mexican boys were thought to be posing for porno-
graphic movies with homosexual themes, The Federal Bureau of In-
vestigation investigated. Agents found that the men had received
TFederal funds under false pretenses, had made considerable financial
investments and were involved in an international network for the
distribution of obscene materials. There was also evidence that the
three men were tied in with organized criminals, The case became
complicated, requiring analysis of business records, mail order paper-
work, money flow and personal expenditures. It was a case that would
have benefited from IRS expertise in financial investigation. The FBI
learned that IRS had already made inquiry into this pornographic
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materials business; but IRS could not be of any assistance to the
Bureau because of the Tax Reform Act.

The Subcommittee heard this account from Oliver B. Revell, Deputy
Assistant Director of the FBI’s Criminal Division, Of the pornog-
raphy case, Revell testified, “Due to the fact that this is a complicated
investigation involving a major national and international mail order
pornographic business, numerous business records involving the flow
of money, such as financial incomes, and expenditures could have
greatly benefited the FBI’s investigation. We have determined that the
IRS previously conducted a separate investigation relative to this
matter, However, IRS has been unable to furnish any information
regarding the evidence or the individuals that they discovered in-
volved in their previous case. Of course, this information would have
saved us a tremendous amount of time, effort and money. There is no
doubt whatsoever that this investigation could have been handled more
expeditiously and in a more cost effective manner if the IRS was not
restricted by the Tax Reform Act” (p.247).

FUOGITIVE

~ Since the Tax Reform Act went into effect in 1977, the FBI’s joint
investigations with the IRS have declined by 95 percent, Revell said.
He said that in 1977 and 1978 when he was officer in charge of the
Oklahoma office of the FBI, he and his agents did not receive a single
piece of information from IRS. .

At the request of the Subcommittee, the FBI surveyed its 11 largest
offices to determine the impact of the Tax Reform Aect. The survey
was completed in early December of 1979. Revell said the findings of
the survey were that the Tax Reform Act “hampers us in fulfilling our
investigative responsibilities and has greatly diminished cooperation
between the FBI and IRS” (p. 243). ‘ :

Critical remarks from the FBI field offices were directed against the
disclosure provisions of the law and against the manner in which IRS
has chosen to interpret the law, Revell said. He said FBI personnel
complain that the law has prevented the receipt of vital information
that could have been the basis for criminal investigation. FBI agents
said investigations to locate fugitives, many of whom are already
felons, were made more difficult without the help of IRS. Explaining
this point, Revell said, “Knowing the fugitive’s last employer and
residence, information that is often obtained on his tax returns, could
well result in his apprehension.” FBI officials were concerned about the
fact that they could not obtain pertinent tax information when investi-
gating major fraud, public corruption and organized crime cases.
Revell said agents had found it difficult and sometimes impossible to
trace illicit monies without the help ‘of the IRS. Delays were also a
problem, Revell said, pointing out that in major white collar crime
cases, the issuance of search warrants and other investigative tools
require timely and prompt access to information. Excessive delays,
some as long as six to eight months, render these tools meaningless.
FBT responses to the survey also indicated that the Tax Reform Act
hampers effective prosecution of criminals. Revell said, “The IRS has
very potent statutes interfaced with Title 18 statutes investigated by
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the FBI. However, indictments using these statutes to strengthen
Title 18 cases are seldom forthcoming because of information withheld
by the IRS. This is a loss of a very favorable prosecutive tool” (pp.
243, 244).

. KEYSTONE

Referring to task forces comprised of IRS and FBI personnel
working with prosecuting attorneys, Revell said such joint investiga-
tions are a “very logical approach” to white collar and organized
crime cases, But since TRS agents can no longer share their findings
with anyone else, the task force concept has been all but abandoned,
Revell said, In addition, the Tax Reform Act has virtually destroyed
“agent-to-agent cooperation between FBI investigators and those of
the IRS,” Revell said, adding, “. .. we have always maintained a key-
stone to effective law enforcement is cooperation. This act has sub-
stantially reduced investigative cooperation between the FBI and IRS
to the detriment of the public ., .” (p. 245).

Revell said the field office survey cited 70 separate instances in which
the Tax Reform Act disclosure provisions were a hindrance to good
investigative work. In one of these cases, a drug smuggler was charged
with Federal narcotics violations. The FBI asked IRS for help sev-
eral times. The Bureau was turned down each time. As a result, the
stronger charges against the defendant had to be dropped. In another
inquiry, the FBI was looking into bank fraud. The Bureau asked IRS
for help. IRS delayed. FBI agents went out and obtained on their own
records the TRS already had. IRS finally turned over the requested
documents. “The IRS was eventually able to cooperate in the investiga-
tion of this matter,” Revell said. “However, this information was of
little use inasmuch as the information had already been obtained
through the determined efforts of the Bureau agents while awaiting
requested IRS information.” Had the IRS cooperated promptly,
“needless time, energy and money” could have been saved, Revell said.
A $20 million real estate loan fraud that involved one bank on the
verge of failure and a mortgage company in bankruptey was linked
to organized criminals. Investigating, the FBI found that it could pro-
ceed no further without IRS help—but IRS help was not forthcoming.
So, Revell said, the investigation came to a halt. Seeking court ap-
proval for the IRS records would have taken too long, Revell said
(pp. 245-246).

_SURVEY

The FBI field survey revealed just how strictly and arbitrarily the
IRS has chosen to interpret the Tax Reform Act. Revell told the Sub-
committee about a mother whose son was a (Government witness. Two
men identifying themselves as being IRS agents asked the mother for
the son’s whereabouts. She told them. The FBI learned what she had
done. Alarmed, they asked the IRS if the men were in fact IRS agents.
The IRS, citing the Tax Reform Act, refused to either confirm or deny
that the agents were authentic. “This has obvious ramifications for the
safety of a very important Government witness,” Revell said, addin
that he would have thought simple common sense would have led the
IRS to cooperate in this instance. “I don’t see how that can be con-
sidered taxpayer information,” he said (p. 247).
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The Tax Reform Act even manages to extend itself into national
security cases, Revell said, The FBI is currently investigating an
American citizen suspected of selling secret information to the foreign
intelligence agency of a hostile government. The FBI asked IRS for
Snancial information on the suspect. But IRS delays in turning over
the records malke it impossible to go forward with the case. Meanwhile,
the suspect is still free to continue his alleged dealings with the enemy.
“The Tax Reform Act has hampered this and other espionage investi-

ations to the extent that the procedure required to obtain IRS in-
ormation necessary to an espionage investigation are extremely com-
plicated and time consuming,” Revell said %p. 248).

Cases involving political corruption are affected by the Tax Reform
Act. Revell said the FBI spent many months investigating a State
Assemblyman suspected of inﬂuencin;ir{the rezoning of property for
his own gain. It turned out that the TRS had done the same inquiry.
Revell said that if the FBI could have shared the information with
TRS it could have saved the time of six agents working three months
“to duplicate already existing investigative information in the files
of another agency, namely, the IRS” (p. 248). Similarly, both the IRS
and the FBI were investigating the Mayor of a city. But the IRS got
there first, subpoenaing the Mayor’s records, the same records the F 1
wanted. The IRS refused to let FBI agents see the subpoenaed records.
Without the records, the FBI had no choice but to end its investigation.

FRAUD

In his previous assignment as agent-in-charge of the Oklahoma
office of the Bureau, Revell worked on investigations in oil frand. An
energy fraud unit was formed and inquiry was begun into alleged vio-
lations of energy statutes, The IRS would have been of considerable
assistance to the energy fraud unit. But FBI officials, after consulting
with the U.S. Attorney’s Office and with TRS, decided they would be
better off without waiting for the IRS to help. Some of the cases were
threatened by the statute of limitations running out and other time
considerations. Time was too important to use waiting around for Tax
Reform Act procedures to be satisfied, Revell said. “So we proceeded
separately on our investigation,” Revell said. In one of the energy
fraud cases, the FBI found possible unreported income by a major
oil company. It was important to have the IRS in on this case because
of the alleged tax evasion. The IRS did come in—six months after
they were asked. “This delay not only hampered the investigation but
required additional agent time to prepare an adequate briefing for the
IRS agents entering the case some six months after we had Initiated
our inquiry,” Revell said (p. 249).

The well publicized corruption in the U.S. General Services Ad-
ministration’ would have been a logical target for IRS. But Justice
Department officials, experienced in the delays caused by the Tax
Reform Act, decided not to include the IRS in the investigations. Too
many problems were anticipated in dealing with IRS, Revell said.
An investigation of fraud in a Federal job training program led the
FBI to conclude tax evasion had occurred. The IRg was alerted. But
the IRS, restrained by the Tax Reform Act, would not say what it
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intended to do and Revell admitted that he still did not know what
ever came of the case (p. 249? N )

What other witnesses called the Catch-22 in the Tax Reform Act
was criticized by Revell. This is the feature of the act requiring that
agencies requesting data from IRS must have significant details about
the desired information. But the TRS is precluded by law from giving
out any such details. So how, witnesses asked, can we describe in detail
information we have never seen and arve forbidden from being briefed
about? Revell put it this way: “ .. we are supposed to have, in order
to obtain this [TRS] information, reasonable cause to believe that
the information in the possession of TRS would assist our case.” But,
Revell said, “We do not know what they have. We do not know what
they have obtained, we do not know even what investigations they are
conducting so we are in no position to establish a reasonable cause to
show the information they have in their possession affects our case.”
Revell said the disclosure provisions of the Tax Reform Act are mors
difficult to satisfy than are requirements investigators must meet pre-
paratory to obtaining a search warrant (p. 250).

ONE-WAY

Another problem caused by the Tax Reform Act, Revell said, is that
FBI agents are now precluded from discussing investigations with
IRS personnel. Important information, essential to tha opening and
advancing of investigations, cannot be given by IRS to FBI agents,
Revell said. Cooperation between I'BI agents and IRS investigators
has been destroyed, Revell said. FBI agents feel that the relation-
ship with IRS 5 a one-way street, with the Bureau doing the giving
and the Service doing the taking. There was a time, Revell said,
when IRS was a charter member of task forces and other coordinated
criminal investigative efforts—but those days are gone. Revell said
14R5S is rarely asked to participate in task forces anymore (pp. 244-
245).

evell talked about the Racketeer Influenced and Corrupt Orga-
nization statute. Known by its acronym RICO, this law has been an
offectiva tool for Federal law enforcement against organized crimi-
nal groups. The RICO statute enables the Government, to forfeit
assets and property and shut down companies if they are found to be
used in the commission of racketeering acts. Using RICO, the Gov-
ernment can convict a person and sentence him to prison and, simul-

taneously, immobilize his organization by seizing the business he ran
and closing it. But, according to Revell, the Tax Reform Act has set
back the Government’s investigations required to develop a RICO
violation. This is because of the lack of access to financial data held
by IRS. Revell said this type of prosecution has suffered, particularly
in the FBI’s high priority areas such as organized crime, white collar
crime, official corruption and foreign counter-intelligence (p. 251).

Trr IRS View rroy: TiE Fm=rp

Senior Internal Revenue Service officials, speaking for the national
office of the Service in Washington, D.C., were reluctant to admit that
the Tax Reform Act and their own policy decisions had combined to
bring about a diminished effort by IRS in organized crime and nar-
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cotics investigations, As is seen later in this report, the IRS officials
{rom Washington sought to assure the Subcommittee that narcotics
investigations were being waged as aggressively as ever, and that IRS
policy is to cooperate with other law enforcement agencies in bring-
g drug traflickers and organized criminals to justice. The views of
the Washington witnesses contrasted sharply with the statements of
three IRS officials who work outside Washington.

It is in the field where IRS special agents say they are most frus-
trated by the Tax Reform Act. Richard C. Wassenaar was the Assist-
ant Regional Commissioner for the Criminal Investigation Division
in IRS’s western region. Headquartered in San Francisco, the region
covers the 10 most western States, Wassenaar, a veteran of 16 years

“with IRS, said the feature of the Tax Reform Act which gave him and

his special agents the most difficulty was the prohibition against tell-
ing other law enforcement agencies about the existence of informa-
tion that would be of use to them in eriminal investigations,

BRIBE

This prohibition may place the IRS investigators in the unlikely
position of knowing about the existence of & crime, and of knowing
who committed the crime, but being unable to report it, except within
IRS. Such a situation was faced by Wassenaar. He said in one instance
he came upon information that indicated that o certain policeman had
received a bribe. He wanted to present this information to the loeal
authorities. But the Tax Reform Act prohibited it. So he forwarded
the information to IRS in Washington. The national office studied the
issue and then informed TWassenaar that he was not to do anything with
the information. Wassenaar said the policeman was never prosecuted.
Wassenaar said he was sorry to say it but the policeman was still on
the force. Wassenaar testified, “Senator, this is indeed very frustrat-
ing to a law enforcement officer who is engaged in the profession of
enforcing the law, knowing in many situations that a violation has
been committed but his hands are literally tied from enforeing or
passing on the information that would enable the appropriate agencies
to enforce the law” (p. 224).

Wassensar's counterpart in the southwest region was John Rankin,
a 17-year veteran of IRS. Rankin said he shared Wassenaar’s concern
over the Tax Reform Act and how it limits the ability of IRS special
agents to assist other law enforcement agencies. Both Rankin and
Wassenaar felt they should be able to legally inform another agency
of the existence of information about crimes. Senator Nunn asked
them what they would do if, in an extreme case, they found the tax-
payer had received $50,000 as a down payment for the assassination
of the President. Rankin said if he responded ag the Tax Reform Act
prescribes, he could do nothing more than tell his superiors in Wash-
ington. However, if there were immediacy to the informatipn—if, in
the extreme hypothetical situation, the assassination attempt was to
occur shortly—Rankin said he might take some other action on his own
;o;b)by doing so he would vun the risk of breaking the law (pp. 221~
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COURT ORDER

Rankin said he did not object to the need for obtaining a court or-
der before 1RS could turn over tax information to another agency.
But what troubled him was the provision requiring that the request-
ing agency spell out for the judge considerable detail about informa-
tion its own personnel had never seen. Wassenaar agreed, saying what
he would like to see happen is an amendment to the Tax Reform Act
which would provide some mechanism enabling IRS to go to a judge,
tell him about the need to twrn over certain information to the FBI,
for example, and then petition the judge for the approval to initiate
the transfer of data to the Bureau. Under existing law, how is the
FBI expected to know what to ask for if the Bureau does not even
know the information exists? Wassenaar asked (pp. 224-225).

Willard Cummings, Chief of the IRS Criminal Investigations Di-
vision in Austin, Texas, testified that there is a Catch-22 air tc the
problem of cooperating with other agencies. Other agencies cannot
ask for information unless they are told about it—and it is against the
Inw to tell them, he said. Cummings, who had been with IRS for 20
years, said the disclosure provisions demoralize law enforcement
agents at IRS and elsewhere, because they take up so much time to
comply with and because people are beginning to feel it is not worth
the effort. This is especially true, he said, when speed is important, as
it often is with FBI or DEA cases. The Bureau and DEA are “deal-
ing with information that they need on a daily basis or real quick be-
cause of movement of drugs and that type of thing,” Cummings said,
pointing out that the disclosure provisions, even when they are utilized
promptly, are at best cumbersome and time consuming (p. 228).

SYNDICATE

The Araujo case, already referred to in Chapter III of this report,
involved & major narcotics syndicate in Los Angeles and Mexico. As
a result of this case, a joint effort by the Justice Department, DEA,
IRS and Customs, 17 persons were indicted, a $32 million drug orga-
nization was dismantled, several severe prison terms were handed out
and about $28 million in additional taxes and penalties were levied.
But, Wassenaar said, successful as that joint investigation was, a time
delay caused by the Tax Reform Act enabled a principal figure in the
Araujo case to flee to Mexico. Wassenaar said that some of the delays
in responding to the disclosure provisions are not called for in the
statute itself but are paperwork requirernents laid on by IRS.

Rankin talked about the awkward role of IRS special agents attend-
ing organized crime strike force meetings. Attending these meetings
are law enforcement agents from several agencies who are briefing one
another on what cases they are working. All brief except the IRS peo-
ple. They can only listen. They are not allowed to say anything about
investigations they are pursuing or information they have developed.
Rankin said that unless given court approval IRS personnel “can’t
%ctiérglli.\)r participate in exchanging information with the strike foree”

p. 234).

Wassenaar testified about a “sting” operation run by local police in

which officers ran an undercover fencing business, buying stolen goods.
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Considerable amounts of stolen property were recovered. Having no
other way of returning the stolen property to its rightful owners, po-
lice went to the IRS with a partial solution. Since much of the property
was identified with Social Security numbers, police hoped IRS could
match the numbers with the identities and addresses of the owners
so the property could be returned. IRS refused to help, saying the Tax
Reform Act prohibited such actions (p. 223).

Senator Percy asked if Al Capone, who was finally brought to jus-
tice on tax charges, could be prosecuted on similar counts today. Ran-
kin said no. *. .. from what I know about the facts of that situation,”
Rankin said, “that is the sort of case that takes an extensive coordinated
effort by a number of different law enforcement agencies to be able to
malke the case. You have to have [an] exchange of information on the
agent-to-agent basis. It would be extremely diflicult to work that sort
of case under the [disclosiire] provisions of 6103” (p. 225).

PAPERWORK

Rankin also talked about the difficulties caused by the Tax Reform
Act when it is to the Government’s advantage to have the IRS in grand
jury investigations. He said it is valuable to have IRS agents in-
volved in the earliest stages of a complex financial investigation, He
said that IRS cannot get involved without first overcoming compli-
cated procedural requirements. These take time and resources and cause
IRS to get into the case late—and such impediments are uncalled for
in a strictly investigative endeavor, Rankin said. This red tape usually
takes four to six months to complete (pp. 229-230).

The witnesses from IRS field installations said that while the Tax
Reform Act may have cut back their participation in organized crime
cases it has not reduced their level of paperwork. The new law has sub-
stantially increased red tape and bureaucratic procedures, The Tax
Reform Act calls for twice the amount of paperwork than was required
previously, Cummings said. Rankin said that s cumbersome are the
paperwork requirements of the statute that agents must take time from
their investigations to keep their forms filled out. He said agents have
increased their paperwork time allocation by 20 to 25 percent to satisfy
the Tax Reform Act (p.234).

All three IRS field officials~—Wassenaar, Rankin and Cummings—
eriticized the summons provision of the Tax Reform Act, pointing
out that it causes substantial time delays, often weakens the Govern-
ment’s case and does nothing to enhance the rights of the suspected tax
evader, Wassenaar explained how the provision operates: When a sum-
mons is served on a third-party recordkkeeper, usually a bank, the
taxpayer is also formally advised of what has happened. The taxpayer
has the right to object to TRS. When the obicetion is filed, an auto-
matic stay in the summons is implemented. Now it is up to TRS to
take the matter to court. The taxpayer, using a vaviety of legal ma-
neuvers, can cause the ensuing litigation to dragon for weeks, months
ang in some instances even vears. Throughot this entire procedure,
whirch may be repeated with each new summons, the taxpaver enjoys
no new legal rights—but only gains the opportunity to slow down the
case against himself, Wassenaar said (pp. 235-236).
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33 MONTHS

Malking this procedure even more time consuming, Rankin said, is
the fact that when one set of docum-nis is finally obtained, these new
records often lead to IRS requiring more records. Once again, he said,
the taxpayer has the right to invoke the stay mechanism and once
again t}m court proceedings ave begun and once again valuable time
ig lost. Wassenaar said delays caused by a stay last an average of nine
months and enterprising defense attorneys have dragged them out for
33 months (p. 287).

Time works against the Government’s case in favor of the alleged
tax evader. Wassenaar said defense attorneys know this and conduct
themselves accordingly. Witnesses move away or die or lose the pre-
cision of their earlier recollections. In one case cited by Wassenaar,
IRS issued a summons for third-party reccrds of a taxpayer. The tax-
payer invoked the stay. IRS took him to court. The proceedings
dragged on, month after month, Finally, in the 22nd month, the record-
keeper was directed to turn over the documents., Then the record-
keeper came forward to say that he never had the desired records
in the f)irst place. A delay of 22 months—and nothing to show for it

p. 238).

(lThe three IRS field office witnesses proposed amending the sum-
mons provision, They said there should be a period following the sum-
raons 1n which the taxpayer can go to court and raise a legal issue as to
why the summons should not be enforeed. One study showed that by
putting such an affirmative legal obligation on the taxpayer the delay
problem could be significantly reduced. Wassenaar said that in more
than 2,000 stays of summonses experienced in the Western region
since the passage of the Tax Reform Act, in excess of 80 percent of
the taxpayers that initiated the stays failed to pursue them in court.
The conclusion, Wassenaar said, is that most taxpayers who use the
automatic stay provision only do so to delay the investigation and
rarely show up In court to argue any legal issue (p. 236).

GAOQ found that 76 percent of the summons proceedings pending
in IRS’s western region as of June 30, 1979 involved criminals or tax
protesters (p. 309).

Compounding IRS's problems with the Tax Reform Act is the Free-
dom of Information Act. It too has been used to block or stay a
summons, Wassenaar sald. A common tactic of defense attorneys is to
institute a Freedom of Information request upon issuance of a third-
party recordkeeper summons. Wassenaar said that duving the time the
Freedom of Information request is in litigation, the summons enforee-
ment request will not be processed (pp. 237-238).

TresTImMoNY OoF Erazr Staars AND Ricmarp Fogrn

One of the more graphic illustrations of the problems caused by the
Tax Reform Act was given by Elmer B. Staats, the Comptroller Gen-
eral of the United States and the head of the General Accounting Office,
Staats deseribed this situation: The strike force attorney in a major
city meets with TRS officinls monthly to discuss ongoing and planned
cfforts against organized crime, But IRS officials will not discuss their
individual cases as long as the prosecutor is in the room. Prior to the
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Tax Reform Act, IRS could discuss individual cases with strike force
attorneys and the attorneys could then provide guidance consistent
with their role as Federal law enforcement coordinators. Under pres-
ent lnw, a strike force attorney can suggest that TRS initiate a ¢riminal
tax investigation on a specific individual. But if IRS decides to con-
duect the investigation, it does not so inform the strike force attorney
(p. 326). : : ‘ : ‘

The strike force example was one of several Staats gave Senators
to enable them to hetter appreciate the difficulties that arise from the
Tax Reform Act’s rule prohibiting TRS from initiating discussions

with Justice Department attorneys about a person’s criminal tax affairs

until IRS officially refers the case to Justice for prosecution. Such
a restriction has impact on narcotics investigations as well.

GOALS

Focusing his remarks on the illicit drug frade in the U.S., Staats
said Federal authorities have tried hard to reduce the flow of narcotics
and some goals have been achieved. But, he said, the drug trade flour-
ishes and the profits are enormous. Staats said the major barriers the
Federal Government faces in trying to immobilize the big drug syndi-
cates are (1) legal obstacles, (2) inadequate overall direction, and (3)
changing priorities that prevent Federal agencies from fully using and
coordinating their skills, jurisdictions and resources, Because of these
problems in carrying out their mission, Federal agencies have had only
limited success in immobilizing high-level trafickers and their organi-
zafgor(xs, thr01)1gh conspiracy and financial investigation cases, Staats
sai . 822)., Co

Spe}:)ia,l training and experience are needed for financial investiga-
tions, Staats said, and the Drug Enforcement Administration, ot this
time In its development, does not have that level of expertise generally.
But, he said, the Internzi Revenue Service does. However, the IRS has
not been very effective in the drug area, Staats said. Fle explained that
relatively few criminal investigations of drug traffickers have been
initiated by IRS and most cases have not 1& to ennvictions (p. 323).

Staats siid that although IRS has had some successes in drug
efforts, its impact on reducing the natior’s {rag trafficking problem
has been limited. Staats said these factors have inhibited IRS’s
ability in drug cases: Because IRS does niot have a well-defined na-
tional strategy for its criminal investigative activities, it may not be
giving adequate attention to the drug trafficking problem. The Justice
Department’s “dual prosecution policy” p‘rovit(ies little incentive for
IRS to investigate drug-related tax cases.® IRS hag limited its use
of jeopardy and termination assessments as a means for getting at
traffickers’ assets. Currency and foreign bank account reports re-
quired by the 1970 Bank Secrecy Act have not been used effectively
to identify major traffickers. IRS's ability to quickiy obtain financial
records from third parties has been impaired by the summons provi-
sions of the 1976 Tax Reform Act. And IRS’s ability to cooperate and
coordinate with other law enforcement agencies has been veduced by
the disclosure provisions of the 1976 Tax Reform (p. 824).

8 ¥or a discussion of the “dual prosecution” policy seek page 108 of this report.
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RESTRICTIONS

Staats said the Tax Reform Act of 1976 placed certain restrictions
on IRS which limited its ability to work with other law enforcement
agencies on drug cases. These restrictions result in IRS not being
able always to disclose information about non-tax crimes. In addi-
tion, Staats said TRS cannot alert Justice attorneys to seek disclosure
of criminal tax information. He said coordination between IRS and
DEA has been slowed by the disclosure provisions.

In conducting their daily activities, IRS employees sometimes ob-
tain information indicating that a taxpayer has comritted a crime
outside IRS’s jurisdiction. Staats said that if they obtain the infor-
mation from a third pavty they can disclose it to the appropriate
Federal agency. However, Staats said, if that information is obtained
from a taxpayer, the taxpayer’s records, or the taxpayer’s representa-
tive, IRS cannot alert the Attorney General or anyone else of the
crime, regardless of how serious it 1s.

In response to questions from Senator Chiles, Staats said Congress
in passing the Tax Reform Act disclosure provisions was “reacting
to abuses and it undoubtedly weighed very heavily on the side of
privacy in taking that action.” But, Staats added, . . . our investi-
gations certainly support the view that we need to take another look
at the Tax Reform Act of 1976 in order to be able to readdress what
seems to be an imbalance now between the concerns of our privacy
and the concerns about law enforcement. I think there is a tradeoif
hers)a that needs to be made and it is a very difficult tradeoff” (pp. 882
333).

REVIEW

Richard Fogel, Senior Associate Director of (3AO in the Govern-
ment Division, accompanied Staats before the Subcommittee. Fogel
told Senators it was the clear intent of Congress in adopting the
disclosure provisions that there be a third party—that is, the courts—
to review the requests for IRS information to attest to their reason-
ableness. Fogel said, “And given the overwhelming intent of Con-
gress to have that third party review because of documented evidence
of past abuses by law enforcement agencies, and improper use of tax
return information for other than legitimate law enforcement in-
quiries, we feel that the provision that was put in the 1976 act is
still valid. If agencies come to the IRS, they still should get an ex
parte court order making sure that the vequest is reasonable.” The
documentation for these abuses, he said, was recorded by the Senate
Select Committee to Study Governmental Operations with respect
to Intelligence Activities, also known as the Intelligence Committee.®
Its Chairman was Senator Frank Church of Idaho (p. 338).

Past Asusrs or Tax Privacy Azre Discossep

In its report of April 26, 1976, the Intelligence Committee cited
o number of instances in which TRS information was used as an in-
strument of domestic intelligence mainly by the Federal Burean of

-
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Investigation and the Central Intelligence Agency in the 1960’s and
early 1970%s. The uses of the tax information referred to by the
Intelligence Committee were in connection with ‘efforts to gam in-
formation about political dissidents and persons and groups con-
sidered by those agencies to be possible threats to national security.
In some cases, the Government attempted to use this information to
discredit individuals or destabilize political groups which it consid-
ered to be subversive. Additionally, according to the Intelligence
Committee, IRS during tlhis same period initiated a number of gudits
on the basis of political considerations.

ABUSE

The major intent of the disclosure provisions of the Tax Reform

- Act of 1976 was to prevent this type of essentially political abuse of

taxpayer information. On the other hand, the Senate Permanent Sub-
committee on Investigations, in its examination of the Tax Reform -
Act of 1976, attempted to ascertain if there had been abuses in the
eriminal investigation and prosecution of major drug traffickers and
other organized criminals, The preliminary finding of the Subcom-
mittee was that abuses of taxpayer information in major drug and
organized crime prosecutions were rave, Although the Subcommittee
cannot state with certainty that no abuses occurred in the prosecution
of organized crime and narcotics cases, the evidence of any abuse in
this area was negligible. TWitnesses before the Subcommittee, when
asked if they knew of such tax privacy violations, replied that they
knew of none. —— : -

Richard J. Davis, Assistant Secretary of the Treasury for Enforce-
ment and Operations, was a prosecutor in the U.S. Attorney’s Office
for the Southern District of New York. He also was an attorney in the
Watergate Special Prosecutor’s Office, scrving under Archibald Cox
and Leon Jaworski: Davis said that he could not say there never were
any instances of pre-Tax Reform Act abuse of a taxpayer’s return
by Federal prosecutors, but that he had not heard of any such abuses
that would have been illegal or prevented once the disclosure provi-
sions were adopted. i

Senator Nunn asked Davis if there were any situations during the
Watergate era that would have been addressed by the disclosure
provisions of the Tax Reform Act. Davis said there was concern in
the Congress during the Watergate era that some citizens’ tax returns
had been given to the White House and to other offices in the Govern-
ment. Such actions were said to have been done “for political, as op—
posed to enforcement, purposes,” Davis testified (p. 152). )

“Wasn’t that already illegal, though?” Senator Nunn asked. Davis
replied, I frankly do not know whether that would have been a
crime. Tt certainly would have violated every regulation that I was
aware of, although I must say under existing law, there are specific
procedures which in a legitirnate case, when there is a need to look
at a tax return in connection with the prospective appointment, for
example, that the White House can get access” (p. 152). .
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ASSATLT

Senator Nunn asked if it might have been a more direct assault on
the problem of misuse of tax returns for Congress to have passed a very
strong statute against misuse of tax returns. Davis agreed. “You don’t
have to destroy the whole apparatus of the Internal Revenue Service
to get atithat potential abuse, do you?” Senator Nunn asked. Davis said
he did not think so (p. 152).

Irvin B. Nathan, the Deputy Assistant Attorney General in the
Criminal Division of the Justice Department, said he recognized the
legitimate concerns which led to the enactment of the disclosure pro-
visions of the tax act. But, Nathan said, “I am aware of few, if any,
complaints about abuses by prosecutors of tax information which
they obtained and used in developing eriminal cases” (p. 21).

Speaking about his own agency specifically, Peter B. Bensinger,
Administrator of the Drug Enforcement Administration, told the
Subcommittee he knew of no instance in which DEA had been charged
with misusing tax information (p. 82).

The three witnesses from IRS who appeared before the Subecom-
mittee as a panel said they knew of no instance where tax information
had been used improperly by law enforcement officers and prosecutors
in preparing eriminal cases. John Rankin, Assistant Regional Com-
missioner for the Southeast Region of the Criminal Investigation
Division, said that in his 18 years with the TRS he had not heard of
any abuses of taxpayers’ returns, before or after enactment of the Tax
Reform Act. In a 16-year career with IRS, Richard Wassenaar,
Rankin’s counterpart in the Western Region, said he had no knowl-
edge of such practices. Willard Cummings, Chief of the Criminal
Investigation Division in Austin, Texas, said, “I am the old man,
having 20 years with IRS and most of that time spent with the Crimi-
nal Division, involved in all types of organized crime activities, back
into the 1960’ and later years and in my experience T have never seen
it used or intended to be abused, or intended-to be misused by any
other law enforcement official” (p. 235).

PRIVACY

In his criticism of the disclosure provisions of the Tax Reform
Act, former Assistant Secretary of the Treasury David R. MacDonald
said taxpayers’ rights of privacy regarding their returns were pro-
tected before the disclosure provisions of the Tax Reform Act wezre
passed. Appearing with MacDonald, John Olszewski, former Director
of the IRS Criminal Investigation Division, said the tax return
was always treated as “a very confidential, important document for
that individual”? (p. 277). He added, “. . . there is very little on the
tax return that could help or would help the ordinary police agency,
including the FBI. The only way it could be helpful to them is if
they reported on the return, ‘I earned my money from narcotics
trafficking.’ It would be an admission that they were engaged in an
illegal activity. . . . If they are going to take the high risk of engaging
in narcotics trafficking, which carries far greater penalties in the
long run than income tax evasion, they sure as the devil aren’t going
to report that money on their tax returns” (p. 277).
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The General Accounting Office witnesses believed therve was good
cause for the disclosure provisions. But even then there were no spe-
cific examples cited in which Federal prosecntors made improper use
of a citizen’s tax return. That point was demonstrated several times
as Marty Steinberg, Chief Counsel of the Subcommittee, questioned
Richard Fogel, Senior Associate Divector in the Government Division
of GAQ. Their exchange follows:

Mr. Srrinsere. Mr. Fogel, we were talking about the legis-
lative history of the act and you will agree with me that the
only abuses mentioned in the legislative history of the Tax Re-
form Act were the requests by the President [to] the Internal
Revenue Service to provide him with some information. The
other abuses that you have mentioned about information
gathering in general, is there anything in the Tax Reform Act
which prohibits the Internal Revenue Service from gathering
information ?

Mr. Foger, No, there is not, Mr. Steinberg. That is the point
I wanted to make. There is nothing that prohibits the Sexrv-
ice today from mounting effective criminal tax investigations
against anyone, including narcotics traffickers, and organized
crime figures. ;

The only point I was trying to make is that given the
whole tenor of the times, with the disclosures on how infor-
mation was being exchanged between IRS and the FBI, be-
tween IRS and the CIA, what the FBI was doing, what the
CIA is doing, it is understandable why the disclosure restric-
tions were enacted. But it is important to point out that we be-
lieve very strongly that IRS has a lot of tools available to
it right now to effectively go after narcotics traffickers for
criminal tax Jaw violations and that there are indeed problems
with coordinating with DEA and Justice but there is nothing
that precludes IRS from initiating that today.

Mz, Srerneere. If there is an abuse by a prosecutor or a
Federal agent with respect to tax information he receives
from the Internal Revenue Service, hasn’t it always been a
crime for a Federal agent or a prosecutor to disclose confi-
dential information in his files for some ulterior motive,
whether it be political or any other motive? '

Mz, Foeer. 1 believe that is correct. I think it is also correct
to emphasize, as one of the earlier witnesses did today, that
the criminal and civil penalties imposed in the 76 Tax Re-
form Act had a chilling effect on those people that had to deal
with this information. If my recollection is right, I think the
criminal penalties were increased even in the 76 act.

Mr. Sterxsere. The only point I am trying to make is we
have had a number of agencies in here, the Justice Depart-
ment, the DEA, the FBI, even IRS agents and each one of
those agencies have been asked specifically to point to any
particular abuse of a tax return or tax return information
that they were given prior'to the enactment of the Tax Re-
form Act and they said to their knowledge there was none,
Are you aware of any specific such situations? ‘




60

Mr, Focer. No. We are not. -
Mr. Staats. You are referring to prior to the 1976 act?
Mr. StemnBere. Prior to the 1976 act.

Mr. Foerr. What we are aware of is, I guess, there was a
lot, if I could characterize it, loose exchanges of this informa-
tion among a lot. of Federal Government agencies that got
people upset.

Mzr. Steiveere. I will only follow up with one more ques-
tion along this line. Since the act’s legislative history seems
to be addressed to a President who could ask the Internal
Revenue Service to go out and do something against his so-
called enemies, does the Tax Reform Act today prevent a a
President from requesting a Commissioner of the Internal

‘Revenue Service to investigate a person for income tax
evasion?

Mr. Foaer. I have to look at the detail of the act. I can’t
recall. I know there is a provision in the act that provides for
the President to request the IRS to look at the tax returns of a
person who is eligible for appointment and there is very strict
documentation that has to be followed.

Mr. Srrineere. That is not exactly the question. The ques-
tion was not whether or not the President could look at
the tax return information in his hands. The question is does
the Tax Reform Act as it now stands prohibit a President
from asking the Internal Revenue Service to go out and in-
vestigate political enemies he has?

Mr. Foeer. No. I don’t believe it does (pp. 337-339).

The Subcommittee also examined the “enemies list” phenomenon—
that aspect of the Watergate scandals that had to do with the alleged
use of White House power to damage a Eolitical opponent. As Senator
Nunn pointed out, one of the reasons Congress passed the disclosure
provistons of the Tax Reform Act was to prevent a situation in which
& President or his immediate staff drafted an enemies list and then set
out to develop adverseTiriformation on those persons through their tax
returns. But as IRS Commissioner Jerome Kurtz said, that kind of
behavior is not prevented by the Tax Reform Act, and if a President
wanted to do that sort of thing his success or failure would have noth-
ing to do with the Tax Reform Act but with IRS adherence to laws
on the books long before Watergate. In short, it has been illegal for
many years to make improper use of income tax returns whether by a
TFederal prosecutor, by IRS or by the President of the United States.
This point—the need for the disclosure provisions of the Tax Reform
Act in the first place—was discussed at length by Senator Nunn, Com-  *
missioner Xurtz and IRS Deputy Chief Counsel Lester Stein.

ENEMIES

Senator Nunn described a hypothetical situation in which a Presi-
dent of the United States drew up an eneries list, He asked the IRS
to audit the tax returns of each person on the list. Senator Nunn
wanted to know if the Tax Reform Act wounld in any way prohibit the
President from giving the IRS such a dirvective. Commissioner Kurtz
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replied that there was nothing in the Tax Reform Act’s disclosure pro-
visions that would prevent a President from doing that, nothing in the
disclosure provisions that would make such a Presidential action a
crime. »

Senator Nunn posed a similar question to TRS Counsel Stein. Ts
there any language i *he Tax Reform Act, Senator Nunn asked, that
would make it illbegal tor the President to tell the IRS to investigate
the tax situation of all Presidential aspirants? Stein’s answer was no.
Senator Nunn projected a hypothetical situation in which the Presi-
dent says to the IRS Commissioner, “Mr. Commissioner, you were ap-
pointed by my administration, I have seen these people that are
bothering me, would you go and investigate them, 1, 2, 3,4, 5, 6,7, 8,9,
10.” Senator Nunn then asked Stein, “Is there anything in the TRA
t(-hat mz;kes that phone call a violation of the law ?”? No, Stein replied.

p. 461). o ,

Questioning Kurtz again, Senator Nunn asked about the responsi-
bility of the Commissioner should the President order IRS to investi-
gate the President’s rival. In this hypothetical circumstance, if the
President said do it and Kurtz did it, would Kurtz have violated: the
Tax Reform Act? No, Kurtz said, peinting out, however, that in such
an action other laws could be violated. Senator Nunn asked Kurtz
what other crimes would be violated. Kurtz replied that the crimes
would fall under Title 18, the criminal code and would have to do
with the abuse of power by a Government official. Kurtz said these
](aws‘ w§re there before the Tax Reform Act, even before Watergate

. 462). . .

PIn summary, then, Senator Nunn said, the Tax Reform Act does not
prevent or control or discourage or otherwise affect the drawing up of
a Presidential enemies list. That is correct, Kurtz said.

CRS Srupy Crres Examere Froxr WarereaTE ERa

During the Watergate period, there were several allegations that
the Nixon Administration had tried to use IRS to achieve political

* gains, and to damage persons perceived to be political enemies.

This tactic was examined in a report issued on March 81, 1976, by
the Congressional Research Service of the Library of Congress. En-
titled, “Internal Revenue Service: History and Matters Dealing
with Oversight of Its Practices and Procedures through 1974,”
(Exhibit 11, p. 110) the report cited a memorandum given by Jehn
Dean to the Senate Select Committee on Presidential Campaign
Activities, known as the Watergate Committee. The memorandum,
Dean said, was written by himself and John Caufield and it listed
the problems the White House was having with IRS. The memo-
randum said:

We have been unable to crack down on the multitude
of tax exempt foundations that feed left wing political
causes.

We have been unable to obtain information in the posses-
sion of IRS regarding our political enemies. :

‘We have been unable to stimulate audits of persons who
should be audited.

66~031 0 - 80 - 5 '
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“We haye been unsuccessful in placing RN [Richard
Nixon] supporters in the IRS bureaucracy. . . .

In brief, the lack of key Republican bureaucrats at high
levels precludes the initiation of policies which would be
proper and politically advantageous. Practically every ef-
fort to proceed in sensitive areas is met with resistance,
delay and the threat of derogatory exposure.

John Dean told the Watergate Committee of a list of persons at
odds with the White House who comprised the “enemies list,” The
idea was that the White House could use the resources of the Federal
Government to damage these “enemies.” Johnnie M. Walters, the
Commissioner of Internal Revenue from 1971 fo 1973, said in an
affidavit filed with the House Judiciary Committee that Dean called
him to a White Fouse meeting on September 11, 1972. At the meet-
ing, Walters said, Dean gave him a list of persons and asked that
IRS investigate them. ” '

‘ CONTRIBUTORS

The list was comprised of persons who were contributors to or
worked on the campaign of Senator George MeGovern of South
Dakota, who at the time was the Democratic nominee for President,
Woalters told Dean that if he initiated such investigations it would
be disastrous for IRS and the Administration. Walters said he
later discussed Dean’s request with Treasury Secretary George
Schultz. Schultz agreed with Walters that no such investigations
should be initiated. Later that month, Dean called Walters and
asked what progress had been made, Again, Walters told Dean
such a project would be inviting disaster. Walters and Schultz talked
it over a second time and agreed to ignore the request.

On July 11, 1978, Walters turned over the list of the socalled ene-
mies to the Joint Committee on Internal Revenue Taxation. The
Committee was investigating allegations that IRS had taken en-
forcement action for political purposes. The Joint Committee ex-
amined the 1970 and 1971 tax returns of the 490 persons on the list.
The Committee staff found no evidence that any returns were
screened by IRS as a result of White House pressure. The Joint
Commitiee staff also found no evidence that TRS had been unduly
aggressive in its attempts to collect unpaid taxes from the so-called
enemies. :

A White House tape of September 25, 1972 recorded H, R. Halde-
man and President Nixon talking about John Dean and Charles Col-
son, an assistant to the President, and their efforts to use the IRS
against political enemies.

Harpeuman. Between times, he’s [Dean’s] doing, Le's mov-
ing ruthlessly on the investigation of McGavern people,
Kennedy stuff, and all that, too. I just don’t know how much
progress he’s making cause I— ‘

President Nrxon. The problem is that’s kind of hard to find.

Haxroemay. Chuck [Colson], Chuck has gone through, you
know, has worked on the list, and Dean’s working the, the
thing through IRS and, uh, in some cases, I think, some other

£ gveems
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(unintelligible) things. He’s—he turned out to be tougher
than I thought he would, which is what—
President Nixon. Yeah. '

Dean joined the meeting but nothing else shows up on the tape con-
cerning IRS. However, both Dean and Haldeman testified that later,
during the same meeting, there was a discussion about the unwilling-
ness of IRS to pursue possible tax violations of political opponents.
It was noted that this reluctance was because the IRS employed so
many Democrats, Dean testified that the President seemed annoyed
and said the Democrats bad used this tool well and that after the
1972 election the Administration would place people who would be
more responsive to the White House requirements.

HUGHES

In another instance of an attempt to use IRS to damage a politi-
cal opponent, the Nixon White House tried to uncover irregularities
in the tax returns of Lawrence F. O’Brien. He had been a close adviser
to President John F. Kennedy, and was in 1972 the Chairman of the
Democratic National Committee. John Ehrlichman told Treasury
Secretary George Shultz that O'Brien reportedly had made a lot of
money and had not properly reported it. Shultz told Internal Revenue
Commissioner Walters. Walters recounted what happened next in his
House Judiciary Committee affidavit.

IRS had initiated an iuvestigation of the Howard Hughes organi-
zation in late 1971 or early 1972, IRS learned that the Hughes
organization had paid large amounts of money to O'Brien and his
associates. This information was included in the “sensitive case reports
concerning the Hughes investigation. Sensitive case reports were sent
to Walters from the field each month to keep him and Secretary Shultz
advised of IRS investigations or proceedings relating to prominent
persons or sensitive matters.

Walters checked into O’Brien’s returns and found that in 1970 and
1971 he had reported large amounts of income, had paid a small defi-
ciency for one year and that the examinations were closed. Walters
reported this information to Shultz. Shultz told Walters that Ehrlich-
man was not satisfied with the report on O’Brien. IRS conducted an
interview with O’Brien in August of 1972. Walters said this interview
would have been conducted anyway in connection with the Hughes
inquiry but probably would have been postponed until after the elec-
tion but, because of Ehrlichman’s interest, it took place before the
election. The report of the interview was given to Shultz. Shultz later
told Walters that Ehrlichman still was not satisfied.

TACTICS

Later in August, Shultz, Walters and Roger Barth met to discuss
the O’Brien case. Barth, Special Assistant to the Commissioner, had
been placed in his job by the Nixon White House. The three men
agreed there was nothing left to do in the O’Brien matter and that the
case was closed. On a three-way extension, they called Ehrlichman and
told him of their decision. Walters said Ehrlichman responded by
telling him, “I’m goddamn tired of your foot dragging tactics.”
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In his testimony before the Watergate Committee, Ehrlichman
confirmed that he had pushed the O'Brien case. He felt that IRS was
delaying an audit of O’Brien until after the election. He was not
satisfied with the reasons given for not conducting an audit immedi-
ately. Ehrlichman said he wanted IBS “to turn up something and
send him [O’Brien] to jail before the election and unfortunately it
didn’t materialize,”

The O’Brien case and others from the Watergate period led the
Congressional Research Service to conclude in its report that, “The
evidence has shown that with a few exceptions the IRS bureaucracy
and its Commissioners withstood efforts to politicize it.”

Former TRS Orricrars TesTiry oN TAx Rerorv Act

The most frequently prosecuted violations of the tax laws are filing
false tax returns, willful attempts to evade taxes and failure to file
returns, The men and women who investigate the eriminal violations
of thetax laws are a force of 2,800 special agents. They work in the
Criminal Investigation Division of IRS. The Criminal Investigation
Division, or CID, was known as the Intelligence Division until 1973
when it was renamed. In the decentralized IRS organization, CID
special agents are assigned to the seven regions, 58 districts and 10
service centers throughout the nation. '

The Subcommittee called four former senior officials of the CID
to testify. All veterans of many years in the Intelligence Division,
the four former IRS officials were outspoken in their condemnation
of what had T-come of the criminal investigation and intelligence
gathering capability of the IRS. They were especially critical of the
Tax Reform Act, both its disclosure provisions and its summons pro-
vision. But the IRS itself, uneasy with criminal tax investigators
working on high level organized crime and drug cases, was already
doing its best to undercut the Intelligence Division, they said, so that

~when the Tax Reform Act came on the scene its limitations and re-
straints were virtually welcomed with open arms by Service

policymakers.

Bugene Peter Twardowicz, a veteran of 17 years with IRS intelli-
genee, told the Subcommittes the Tax Reform Act had had a “deva-
stating and debilitating” effect on criminal tax enforcement (p. 291%.
Twardowicz, who now works for the U.S. Attorney’s Office in Bal-
timore as an investigator, was the lead IRS agent on the investigations
that resulted in the prosecutions of Viee President Spiro T. Agnew
and Maryland Governor Marvin Mandel, Neither the Agnew nor
tha Mandel case could have succeeded had the Government been forced
to, 3pemte under the restrictions of the Tax Reform Act, Twardowicz
said.

SMALL

Twardowicz said the tax statute curtailed the ability of IRS special
agents to develop high level narcotics, organized crime and white
collar crime cases, The limitations in the act are too severe, he said,
pointing oub that some agents have focused on smaller tax cases
rather than aspire to make the big prosecutions because it is at that
level where the Tax Reform Act can be the most frustrating.
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Twardowicz said the summons provision of the Tax Reform Act
is & major obstacle to successtul prosecution of tax evaders, He said
sophisticated tax cheats ave the ones who use the summons provision,
invoking the automatic stay mechanism to force delay after delay.
The summons provision paralyzes TRS’s ability to colleet vecords,
documents and other essential evidence, he said, These lengthy delays
disrupt the rhythm and momentum of investigations, causing cases
to linger for years, Twardowicz said, He said smalltime tax evaders—
of the “ma and pa” variety—do not ordinarily invoke the stays so
IRS agents are tempted to devote their time to investigating them.
Meanwhile, the srganized criminals and drug traffickers—the well-
to-do violators who know the value of and can afford defense attor-
neys—invoke the automatic stay procedure at every opportunity.
Rather than face that kind of frustration and delay, some IRS
agents don’t pursue the big tax evaders. ,

High level tax evaders now have the ability to delay proceedings
and cause cases to drag on for years. “Records often lead to other
important records and defendants who now have the ability to auto-
matically stay and suspend IRS summons after each records request
can effectively delay and impede investigations indefinitely,” Twar-
dowicz said (p. 291). He said procedures for disclosing pertinent
information to other agencies have virtually stopped such exchanges
from happening and have adversely affected law enforcement,
attempts to identify major suspects, collect evidence and pinpoint
large sums of untaxed dollars controlled by criminal syndicates.

So confusing are some provisions of the Tax Reform Aect that
some special agents, fearful of the threat of civil penalties from
violations of the law, now do investigations of small wage earners,
Twardowicz said. “This category of violator, i.e., the average tax-
payer, typically does not have the resources to delay and impede the
progression of criminal cases as compared to an organized crime
figure or a large scale narcotics trafficker,” he said (p. 291).

THREBATS

Twardowicz said that by 1978 the Tax Reform Act of 1976 was
having a detrimental effect on his ability to conduct high level
investigations. He said, “It was my firm belief that the investigative
limitations imposed by the Tax Reform Act would effectively impede
any legitimate effort or initiative to immobilize major criminal
figures ... ” (p. 286). So, effective September 1978, Twardowicz quit
and went to work for the U.S. Attorney’s Office in Baltimore.

E. J. Vitkus, who retired from IRS in 1976 after a 26-year career,
said the Tax Reform Act is jokingly referred to by LIRS special
agents as the “Tax Reform Act for Organized Crime.” In its imple-
mentation, the act causes “daily frustration and friction” he said,
citing one instance in which five IRS investigators were threatened
with Indictment by a U.S. Attorney because they would not disclose
the whereabouts of a fugitive. “A peaceful solution” to the dispute
was reached, he said, but only after IRS headquarters in Washing-
ton, D.C. stepped in with a new interpretation of the Tax Reform
Act that persuaded the five that they could reveal the location of the
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fugitive and still not be charged with violation of the law. Such dis-
closure problems will be avoided only when the law is amended,
Vitkus said (pp. 300-301). :

Vitkus urged the subcommittee to amend the summons provision
of the law. As presently written, the summons procedures serve
primarily to enable defense lawyers to achieve delay after delay,
allowing pre-trail maneuvers to drag on for inordinate lengths of
time, Vitkus said. '

In Vitkus’s experience, the problems at IRS preceded the Tax
Reform Act. The trouble began in 1974 shortly after Donald Alex-
ander was named Commissioner of IRS. Neither Alexander nor his
chief associates sought to conceal their lac’: of enthusiasm for the
work of the Intelligence Division, Vitkus said. Vitkus, who was
Assistant Regional Clommissioner for the southeast region with offices
in Atlanta, said Alexander was looking for an excuse to undereut
the Intelligence Division. Then allegations appeared in the Miami
area news media that enabled Alexander to weaken the Intelligence
Division, Vitkus said. The allegations, concerning an IRS Intelli-
gence gathering project known as Operation Leperchaun, were that
an IRS informant, Elsa Gutierrez, code name Carmen, had been
directed to engage in sexual relations with several prominent Miami
area men who were suspected of corruption and tax evasion. The cen-
tral point of the Gutierrez story was the allegation that the IRS,
under the guise of official work, was spying on the personal lives of
American citizens. The story broke during the Watergate era when
considerable doubt had been raised about the wisdom of Government
covert operations.

PUNITIVE

The allegations signalled the end of the Intelligence Division as
he had known it, Vitkus said. He said that even though & subsequent
grand jury investigation proved the allegations against IRS ground-
less, the article did set in motion a series of punitive actions that
destroyed morale and ultimately rendered the intelligence unit inca-
pable of doing effective work in drugs and organized crime cases, An
“in-house witchhunt” ensued, complete with what Vitkus termed
“recriminations, abuse and humiliation” (p. 296).

The turmoil at IRS over the Miami allegations was not the funda-
mental cause of Alexander’s actions in reducing the role of the Serv-
ice in strike force and narcotics traffickers program activities, Vitlkus
said. The Clommissioner had merely seized on the occasion of media
charges, and the embarrassment they caused the Service, to weaken
the Intelligence Division, Vitkus said. Alexander neither believed in
nor had much confidence in his criminal investigative cadre. The
media allegations “gave him the opportunity to accomplish his objec-
tives,” Vitkus said. .

Vitkus said eritics were caught up in Watergate fever. Vitkus said
the same fears had caused similar overreactions at the Central Intel-
ligence Agency and the Federal Bureau of Investigations. Like the
CIA and the FBI, the IRS, at least as far as its intelligence unit
was concerned, became a casualty of Watergate, Vitkus said.

Watergate hysteria, inflamed by the media allegations, led to the cur-
tailing of valuable programs in which the IRS “paralyzed the strike
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force and narcotics traffickers program.” Vitkus said. All informa-
tion gathering activities throughout the United States were stopped,
Vitkus said. IRS internal inspectors “flooded the Miami area,”
Vitkus said, recalling that special agents were interrogated, intelli-
gence files were broken into, unfounded rumors of additional alleged
IRS abuses were allowed to spread throughout the Service, special
agents with proven integrity were threatened with transfer, field man-
agers were called to Washington for the sole purpose of seeing Com-
missioner Alexander testify before Congressional Comnittees and
some agents were “abused and intimidated beyond belief,” Vitkus said,
adding, “Every executive conference became a forum to ridicule past
practices in the Intelligence Division. Public affairs offices in IRS

-ound out endless mea culpas which can best be described as some
form of self-flagellation. The Service became a living nightmare of
frustration and intimidation® (p. 299).

JURY

The Subcommittes established that a Federal grand jury in Florida
examined allegations against IRS personnel in mtelligence gathering
operations in the Miami area. The grand jury issued “No True Bill”
which meant no probable cause existed to prosecute any IRS agents or
their supervisors for any vielation of Ifederal eriminal statutes, In
addition, the Senate Intelligence Committee examined operation Lep-
rechaun. The Commnittee cited certain instances of inadequate internal
controls in Leprechaun but cancluded that “most of the allegations
which comprised Operation. Leprechaun were unfounded.” ”

Vitkus said the 26 years Lo spent at IRS convinced him that the
Service would never be comfortable with the operation of an Intelli-
gence Division or, as it is now called, a Criminal Investigation Divi-
sion, For that reason, he recommended that the CID be removed from
the IRS and made accountable directly to the Treasury Iiepartmyent.
That way, Vitkus said, the CID’ pre-eminent ability tp do finajicial
investigation would be sustained and put to good use, and at the samne
time the IRS could devote itself entirely to tax administration and
need not concern itself with the question of how to ménage criminal
investigations. “The present structure subordinates criininal enforce-
ment and leaves far toe much to the likes and dislikes of individuals
who have little or no criminal enforcement background,” Vitkus said
(p. 300). Moreover, he added, the mobility and scope of eriminal ac-
tivities cross political boundaries and call for a new operational steuc-
ture such as pufting the CID under Main Treasury.

Vitkus said that the other alternative is to leave the CTD within
IRS—but to give the Division the organizational authority to report
directly to the IRS commissioner.

A strong endorsement of the now defunct narcotics traffickers pro-
gram was given the Subcommittee by two more former offirials.
John J. Olszewski, who retired from IRS in 1975 after 26 years; and
Lee Venable, a 28-year veteran who retired in 1978, Pointing to the im-
mediate success of the narcotics traflickers program (NTP), they said

7P, 911, Intelligence Committee report,
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that in the program’s first year—1972—45 major navcoties dealers
were convicted of tax evasion (p. 283). They provided seven examples
of narcotics dealers who were convicted for tax evasion under NTP
in the first two years. On January 29, 1972, Richard Barksdale was
sentenced in Indianapolis, Indiana to 15 years in prison and was as-
sesced @ civil taxes penalty of $514,737, In Brooklyn, on September 5,
1972, Vincent C. Papa received a 12-year sentence and got a tax penalty
of $158,554. Morris L. Williams, convicted on September 28, 1972, in
Detroit, was sentenced to four and one-half years, penalized %111,146.39
and fined $£,000, Less than a month later in Detroit, on October 11,
1972, Lestar Ramsey received a 10-year sentence, a $5,000 fine and a
penalty of $100,582.96. The largest of these civil tax penalties was
levied on James Davis, J1., in the amount of $1,777,344, following his
conviction in Columbia, South Carolina court and his sentence of two
years in prison and three years’ probation. A $155,204 tax penalty was
given Anthony Passero in Brooklyn on April 10, 1973 where he was
given a 30-month prison term. And in Baltimore, on November 2, 1973,
Gordon King was directed to pay $341,073 in civil taxes penalties and

sentenced to six years’ imprisonment (. 284).
EXEMPTED

Olszewski, who was national director of the Intelligence Division
from 1972 to 1975, rebutted the view, articulated at the tinre by IRS
Yommissioner Alexander, that.the Service should not concentrate its
tax enforcement effort on any specific group, but should instead focus
on ordinary taxpeyers. Alexander, for example, in a speech in 1974 in
Fonolulu before the American Bar Association, had said, “For the
Tnternal Revenue Service to place a disproportionate emphasis on col-
lecting one particular tax or enforcing the revenue laws for a pay
ticular zroup of people, in effect, puts the Seivice in o position of
setting itself up as a judge between zood and bad in our society. Clear-
ly, under such cireumstances, the TRS ceases to view all taxpayers as
being equal before the law.” To that Olszewski said, by not specifically
going after criminals suspected of evading taxes, the IRS has created
2 “de facto tax exempt group—the narcotics financiers” (p. 284).
Criminals frequently do not even file returns, he said.

Olszewski said drug trafficking is “one of the most heinous and
corrupting activities in our society.” He added, “Admittedly, the tax
laws were not created to cure social ills, On the other hand, T don’t
believe Congress intendel for the IRS to virtually ignore the tax-
ability of the huge profits from an activity such as narcotics trafficking
which creates the social ill” (p. 284).

Olszewski also pointed out that the IRS has devised an elaborate
computerized formula that, with a high degree of reliability, can flag
an irregularity or anomaly in an ordinary return. Then, in the norma.
course of events, once a return is flagged for the anomaly, an experi-
enced analyst is called in to study the return to determine whether
further inquiry is needed. However, Olszewski said, no such com-
puterized early warning system is in place for criminals. “I know of
no mathematical formula which can be computerized to identify a
tax violator who is a narcotics trafficker or financier, as has been
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devised for ordinary taxpayers who claim excessive deductions for

contributions, medical expenses or exemptions” (p. 284).

EFFECTIVE

Venable, whose last job at IRS was from 1970 to 1976 as chie of
the operations branch of the Intelligence Division, testified thay he

‘was continuously under pressure from his superiors outside the divi-

sion to malke intelligence gathering more cost affective. Venable said_
an investigations unit should not be judged on the basis of costs versus’
collections. His job in intelligence was to encourage compliance by
investigating and bringing tc justice major criminal tax evaders. The
Intelligence Division was nét supposed to collect taxes, he said, so why
try to measure its effectiveness in terms of revenues collected (p. 281).
When the Miami area media revelations appeared alleging that
IRS was spying on prominent Floridians’ sex lives and drinking
habits, Venable said, “disastrous” consequences followed. He said the
intelligence gathering program was reduced and the centralized infor-
mation dissemination effort discarded. The undercover agent group
was disbanded. Rigid restrictions were placed on the use of inform-
ants, the result of which was that many valuable informants stopped
cooperating. Restrictive measures were placed on the use of cars,
weapons, radios, surveillance and surveillance equipnient, Severe over-

~time restrictions were imposed on agents, effestively limiting work

hours of criminal investigators from 9 AM to § PM, Venable said,
udding, “Maturally, since criminals don’t keep regular hours, the IRS
intelligence and evidence gathering and ultimately the enforcement
program suffered.” Venable said these new policies were handed down
from IRS headquarters to the field where regional commissioners and
district directors “got the message” and placed a Iow priority on int»1-
ligence and investigative work (p. 282). -~

Venable said that another new development in the Criminal Inves-
tigation Division was that the division frequently no longei: controlled
its own files. This disconraged agents from ﬁfing crucial informa-
tion—the identity of confidential informants, for example—because
of the fear that vhe files were not secure, Venable said.

Venable was also critical of the IRS policy of delegating to the
Drug Enforcement Administration in the Justice Department respon-
sibility for identifying major narcotics traffickers. He said the policy
sounds fine but in reality is inadequate. “The expertise of DEA. lies in
the area of interdicting the flow of hard drugs, not identifying-and
tracing complex movéments of money to identify the true, financier,”
he said (p. 282). 7

In summary, the four former IRS officials made the following six
points as to why IRS should devote special attention to criminals.
They said: (1) criminals earn their money illegally; (2) criminals

‘not only evade taxes, they cause social problems; (8) they conceal

their profits; (4) since criminals do not generally file returns, routine
andit checks are of little value; (5) the amount of taxes they evade is
substantially more than the tax evader who earns his money legally;
and (6) special detection techniques are needed to determine if they
underreported their taxes or did not file. '
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V. IRS ATTITUDE

Donarp Arexanper’s Seescn v HoNorono

Tt was not only the Tax Reform Act of 1976 that led to the weaken-

ing of the Internal Revenue Service’s involvement in criminal tax in-
vestigations of drug traffickers. Nor was it only the embarrassment

caused by the allegations printed in the Miami area news media of

IRS informant Elsa Gutierrez, code name Carmen, in Operation
Leprechaun. As much as any other factor in the decline of the investi-
gative resources of the Servige was the attitude, held by some senior
IRS policymakers, that criminal investigations did not belong at IRS,
that it was risky, potentially embarrassing to use the tax statutes for
collection of revenue from organized crime figures and drug
traffickérs. In short, the organized crime and drug trafficker in-
vestigative effort was an unwanted police function, an unneeded
burden to the orderly administration of the tax laws. This attitude
existed at TRS, according to the testimony of witnesses like E. J.
Vitlkus, Eugene Peter Twardowicz, John Olszewski and Lee Venable,
former officials of IRS and longtime veterans of criminal tax investi-
gatibn and intelligence gathering. FEach of these men told the Sub-
committee that they had seen firsthand this attitude manifest itself
at IRS and seen firsthand the injurious effect it had on special agents’
morale and effectiveness. ;

The statement that reflected best the attitude that troubled the law
enforcement. proponents at IRS was the text of a speech issued on
August 14, 1974 by Commissioner Donald C. Alexander, who was ad-
dressing the annual convention of the tax section of the American Bar
Association meeting in Honolulu (exhibit 38, pp. 496-507). To vary-
ing degrees, this speech supports many of the thin
wiez, Olszewski and Venable said about the at-tituﬁe of TRS manage-
ment toward the Intelligence Division. One of the main points of
Alexander’s speech in Honolulu was the assertion that TRS has the
mission of tax administration as its primary duty. Accordingly, IRS
should not be asked to do more. Because for years IRS did its job so
well, Alexander said, people assumed the Service could do much
more. As a result, all sorts of non-tax responsibilities were handed to
the IRS, functions which in his opinion did not really belong there.
The result was that resources were strained, new problems arose and
thgdService’s primary job of tax administration suffered, Alexander
said. v

: * MIXED

Alexander spoke of TRS’ reputation for good work as being a mixed
blessing. A good reputation, for all its value to a Government agency,
can also bring about unwanted assignments. Alexander said he was
tempted at times to plant a few trumped up stories in the media about.

" Preceding page blank

gs Vitkus, Twardo-
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“how poorly we are doing,” The idea of such a move would have

been to make Congress thmk twice about giving IRS any new mis-
sion, Alexander said. In the past 15 years, he said, IRS had been given
responsibilities in fire arms control laws, revenue sharing, the economic
stabilization program, enforcement of Federal energy conservation
activities and there was now serious discussion about IRS receiving
the assignment of administering the proposed income mnintenance

rogram or, as it was known, the negative income tax for improving
the nation’s welfare system. - - ,

Surely, Alexander said, TRS did not have a monopoly on efficiency
in Government. In turn, the road in search of competent administra-
tors for Government programs should not always lead to IRS. Alex-
ander said he wished “the other Tederal planners and executives would

leave us alone and quit trying to give us additional responsibilities,:

particularly in the non-tax area.” Even before his appointment as
IRS Commissioner, Alexander had been apprehensive about the grow-
ing numbers of non-tax functions which had been given to the Service.

"‘“‘:‘ “My experience as Commissioner quickly showed me that my con-
- cern was well placed,” Alexander said, “and I began to take steps to

ameliorate this situation,” = o

The steps he took included turning back to the Bureau of Alcohol,
Tobacco and Firearms the firearms control functions and pulling out
of several energy-related duties. These and other non-tax responsibili-
ties behind him, Alexander was then able to plan for the return of
more than 1,600 experienced revenue agents to the field and the audit-

ing of tax returns. In a similar vein, Alexander referred to the “social

and political turmoil” of the 1960’s and early 1970’s when “the forces
of hardline law and order” encouraged the use of IRS for criminal law

enforcement. “IRS participation in the organized crime drive of the

Justice Department and in federally-led strike forces in the major
cities around the country were the first manifestations of this move-
ment,” Alexander said. “Following that, there came the narcotics traf-
fickers program,” he added. From these programs, Alexander said,
from the “adoption of this general philosophy,” IRS then created a sec-
tion'whose function was to investigate the financial affairs “of a variety
of right and left wing organizations” whose potential activities could
lead to violence, Alexander said. In his prepared remarks, he did not,
however, demonstrate, why IRS’s role in organized crime inquiry
should result in the Service then going into investigations of right and
left wing political groups. Alexander terminated the investigation of
extreme political groups because these organizations’ “activities, legal
or illegal . . . had little direct relationship to the administration of
the tax laws.” ‘ ' , ‘
S " PROTESTERS

Alexander also stopped the practice of special agents in the field
who were spending many hours investigating anti-Vietnam War pro-
testers who selectively refused to pay certain percentages of their Fed-
eral tax. The protesters hoped that this tactic would disrupt revenue
collection procedures. This was a time consuming pursuit for IRS

personnel to be involved in, resulted in small revenue collections and .

it was far outweighed by the cost of the manhours invested, Alexander
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" added, . . . the definition of tax administration was permitted to stray

from its proper emphasis. If our tax administration is either permitted
or encouraged to respond selectively to such sociopolitical phenomena
as are likely to crop up from time to time in our pluralistic nation, or
if it permits itself to be used as a selective tool which places criminal
enforcement or other criteria before revenue collection and enforce-
ment, we may be jeopardizing our traditional tax administration
processes, both from the standpoint of the most effective use of our
resources and from the standpoint of the public’s faith in' an impartial,
non-political tax system.” : o |
His perception of organized crime investigations being on a par
with inquiries into political groups showed up several times in Alex-
ander’s speech. Talking about IRS’s long standing policy of attaining
publicity for criminal tax cases in order to “make an example of the
offender” and thereby encourage compliance by the rest of society,
Alexander again lumped into one category organized crime, narcotics
trafficking and political dissent. He explained thut the publicity ap-
proach had its pitfalls. © . . . this policy, like those resnlting in an ex-
cessive emphasis upon drug dealers or anti-war protesters, could have
the effect of directing a disproportionats-share of the Service’s en-
forcement efforts and resources toward a relatively small segment of
our total population. This might mean that certain other portions of
our society would escape their obligations. Both aspects, in my view
would seem inappropriate from the standpoint of a fair and impartial
administration of thenation’s tax laws,” Alexander said.

LAWBREAKER

Alexander went on to say, “As regards our intelligence operations,
the overall emphasis of our eriminal enforcement activities has been
shifted away from special enforcement programs such as narcotics
trafickers and strike forces, and have been aimed more directly to-
ward the taxpaying public in general. This shift in emphasis has en-
abled us to achieve greater occupational and geographic coverage and.
our criminal tax sanctions are more equitably applied—reaching the
broadest possible spectrum of society within our resource limitations. I
believe that our revised enforcement policy not only achieves this goal,
but more fully meets the intent of Congress in that our resources are
being used for the enforcement of tax statutes, rather than as alterna-
tive methods for the prosecution of laws normally enforced by other
Federal or local agencies.” Nowhere in his speech did Alexander refer
to the fact that some major organized criminals and narcotic traf-
fickers enjoy sizable income from their illegal enterprises and often
they do not pay taxes on this income, ‘

Alexander warned that in tzying to limit the work of the IRS to tax
administration and little else he might be fighting a losing battle. He
felt he might fail in his effort to “redefine tax administration” because
his position was based on prineiple and “principles and ideals have
been losing more and more battles to pragmatism and expediency in
recent years.” -

But, Alexander said, he would continue to work to redefine tax ad-
ministration his way. He would see to it, for example, that all TRS
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involvement in anti-narcotics and strike force activities would have to-

measure up against “revenus and professional .criteria” which are
guidelines for use of all TRS resources. In the future, Alexander said,
Inw enforcement would have to “compete openly and equally for re-
sources agairnist our regular tax administration activities.” = L

; INSIGET -
A paragraph from the Commissioner’s speech provided insight into

his thinking. It follows: “For the Internal Revenue Service to place a
disproportionate emphasis on collecting one particular tax or enforc-

ing the revenue laws for a particular group of people; in effect, puts

the Service in a position of setting itself up as a judge between good
and bad in our society. Clearly, under such circumstances, the IRS
ceases to view all taxpayers as being equal before the law. Such prac-

tices by the Service, however, rightly viewed and supported by other

forces of the Federal executive, by Members of Congress, or even by

a large portion of the population in general, can only serve to the det-.

riment of the integrity of the tax administration system. Selective
enforcement of tax laws, designed to come down hard on drug dealers
or syndicated crime, for example, may be applauded in many quarters,
but it promotes the view that the tax system is a tool to be wielded for

policy purposes, and not an impartial component of a demoeratic.

‘mechanism which applies equally to all of us. I need not tell you here
this afternoon that the Service is already having some public image
problems in that respect.” :

Tre Inrpacr or Tiae New IRS Poricy

The policy articulated in the Alexander speech was a significant
change from the previous IRS approach to law enforcement and tax
collection. Dayvid R. MacDonald, who was Assistant Secretary of the
Treasury for Enforcement, Operations and Tariff Affairs when the
Alexander policy took hold, testified what he saw happen. “When I
first arrived at the Treasury Department in 1974,” he said, “I found
a distinet change in the policy of IRS with respect to criminal en-
forcement. IRS’s new management team was withdrawing itself
from any emphasis on law enforcement. They substantially decreased
their commitment to narcotics and organized crime and instead aimed
their program at the average taxpayver™ (p. 260). ‘ :

MacDonald said this change i policy was strictly an in-house af-
fair, with no advice souglit from Congress. MacDonald said the.de-
cision was made with no apparent justification, such as a study, but
seemed to be made by and for IRS without reference to anything else,
MacDonald said he favored TRS’s former policy of “tough law en-
forcement towards high-placed criminals.” He said that policy was ef-
fective and no evidence was ever presented to him to justify why it was
being abandoned (p. 260). e C

MacDonald said his own experience in tax matters had convinced
him that a valuable method of encouraging compliance among ordi-
nary taxpayers is to prosecute wealthy mobsters for tax evasion. Such
cases receive wide publicity, he said, and serve two useful purposes.
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Fivst, the average American, seeing a mobster convicted of tax eva-
sion, concludes that if a shrewd and ruthless hoodlum estinot beat IRS
then he can’t either. And second, ordinary taxpayers b1 consolation
in paying their taxes voluntarily if they see someone who tried to
circumvent the law get caught. Nothing so effectively promotes com-
pliance as does the sight of a bigtime tax cheat going to jail, Mac-
Donald said.

EQUALS.

Donald Alexander’s desire for an “impartial” tax collection system
could not be faulted, according fto Irvin B. Nathan, Deputy As-
sistant Attorney General in the Criminal Division of the Justice De-
partment. But, while the revenue collector ought to be impartial, fair
and collect from everybody, he should not be so impartial that he
treats all tax evaders as equals. “Of course, we want impartial tax
collection,” Nathan said, “but we also want increased emphasis put
on those criminals engaging in high profit crimes, crimes that in-
volve a tremendous amount of money and, of course, involve the dan-
gerous substances of narcaties” (p. 41).

The policy spelled out by Donald Alexander in Honolulu did not
expire when he stepped down as Commissioner in 1977. Nathan said
the men and women at the top in IRS still believe as Alexander did.
Jerome Kurtz, who succeeded Alexander as Commissioner, testified
before the Subcommittee that IRS should not be overly attentive to or-
ganized criminals and drug financiers. . . . there would be risks to the
voluntary compliance system if o disproportionate amount of our
criminal enforcement resources were directed against any one particu-
lax sector of our society, with the effect of ignoring tax crimes in other
sectors,” Kurtz said. “We simply do not have enough information to
know with certainty how the compliance of otherwise respectable
citizens earning their income from legal sources would be affected if
we concentrated the bulk of our criminal investigative resources
against racketeers or narcotics traffickers.” Xurtz said IRS is conduct- -
ing research into why people comply with the voluntary tax system.
But until more information is available, Kurtz said, IRS would rather
have ample investigative capability to pursue tax evasion in legal
enterprises and not allow the investigative programs to become unbal-
anced with a tilt toward illegally earned income (p. 378)

Tes Tesrovowy or Davip R. MacDowarp

Criticism of IRS’ attitude toward law enforcement came from
David R. MacDonald, who served from 1974 to 1976 as Assistant Sec-
retary of the Treasury for Enforcement, Operations and Tariff Affairs.
MacDonald, who went on to become the Undersecretary of the Navy
from 1976 to 1977, now practices law in Chicago. His Assistant Secre-
tary position at Treasury made him the senior adviser to the Secretary
of the Treasury on lgw enforcement matters. In addition, he had super-
vision over the law enforcement work of the Seeret Servies;, the Cus-
toms Service and the Bureau of Alcohol, Tobacco and Firearms. He
did not supervise the Internal Revenue Service law enforcement func-
tion. While IRS was the only component of Treasury lesr enforcement
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activities he did not supervise, MacDonald did have the responsibility

to advise the Secretary concerning IRS's enforcement policy and
procedures. , o ' S
MacDonald said TRS’ record in bringing racketeers like Al Capone
and Frank Costello to justice is one that the Service can take pride in.
IRS, he said, by its successes in the organized crime and narcotics field
has taken important strides forward in persuading the average tax-
payer that “the organization that can bring major hoodlums to justice
can easily catch ordinary tax cheaters.” IRS’ vigilance regarding

gang leaders is also valuable in a voluntary tax system like this nation’s.
because it serves to assure honest taxpayers that no one will long get

away with flouting the tax law, MacDonald said (p. 260).
’ . ENFORCEMENT ‘ ‘

MacDonald sought to show the Subcommittee how IRS’ role in
enforcement differed from but still complemented the work of other
Federal agencies. “. . . in areas such as organized crime and narcotics
trafficking many agencies could attack the actual crime in progress
and thus apprehend the lower and middle echelon criminal. However,
it also became qitite clear to me, through my position in the Treasury

Department, that to attack the people who gave orders and made the

most ill-gotten gains, complex financial investigations were a neces-
sity. The organized crime leader or the narcotics financier may never
involve himselfin the day to day criminal affairs of his eriminal en-
terprise. In fact, this high echelon criminal usually spends substantial
time, energy and resources in insulating himself from the people who
actually commit the crime. This is why IRS was such an integral and
necessary part of the Government’s overall efforts in law enforcement.
Their expertise, ability finanical information, combined with the hard
criminal intelligence of other Federal agencies, enabled the Govern-
ment to go up the line and convict drug kingpins and highly placed
mob officials” (p. 260). - B ' ' :

The general public feels about taxes and the IRS much the way he
does, MacDr- ald said, calling to the attention of Senators a 1966 study
sponsored by IRS and the Justice Department and conducted by the
University of Michigan. The study clearly shows, MacDonald said,
that the public wants eriminals to pay their rightful taxes and, expects
the Government to focus sufficient resources on prosecuting tax evad-
ers—and forcing them to pay what they owe (p.261).

It became apparent to MacDonald early in his tour at Treasury that

IRS management did not share his views about the need to demon-

strate to the public that everybody, including mobsters, had better
pay his taxes. Senior IRS managers “substantially decreased their -

commitment to narcotics and organized crime and, instead, aimed
their program at the average taxpayer,” MacDonald testified. He said
he was never shown a study or research effort to support IRS policy
in this regard. It was done more or less “by bureaucratic fiat,” ‘which
made it doubly troubling to him. because it was done without anyone
informing Congress. In fact, MacDonald said, specific appropriated
monies earmarked by Congress for the principal illicit drug effort, the
Narcotics Traffickers Program, were diverted by IRS and spent for
something else (p.260).
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DISRUPT -

The Narcotics Traffickers Program (NTP) was established at Pres-

dent Nixon’s direction in 1971 to disrupt the narcotics distribution
“system through intensive tax investigations of middle and upper
echelon drug dealers. The decision to dismantle the NTP dealt a
severe blow to the ability of the IRS to make good use of its resources
in the narcotics field. MacDonald said he asked IRS officials for an
explanation of why they had begun to draw back from NTP. It was
explained to him, he testified, that the lack of cost effectiveness of NTP
was their reason for not getting behind the program. Anyway, IRS
officialg told him, the targeted cases under the NTP were not tax
ralated. MacDonald said senior IRS oflicials told him the money allo-
caged to the TP could be better spent in other IRS programs {pp.
260,.261). ‘ : : N :

As As}sist:m‘t Secretary of the Department, MacDonald directed
studies into the IRS argument about NTP. He said the studies put
the lie to their agssertions about NTP. Ie cited figures showing that
in fiscal year 1974 IRS office auditors examined 1,495,000 returns,
most of them from low and middle income taxpayers engaged in legal
activities. Additional taxes and penalties recommended totalled $385.3
million—or $230 per return. During the same year, he said, the IRS
examined 2,030 cases under the Narcotics Traffickers Program and rec-
ommended civil assessments and penalties totalling $69.5 million—
$34,236 per case (p. 261). ‘

MacDonald said the problem was IRS’ ineffective collection system,
not the Narcotics Traflickers Program, MacDonald said that “the IRS
staff did not vigorously follow-up and collect assessments in narcotics

. cases. In wany cases, narcotics traflickers with experienced lawyers and

accountants made assets harder to find. In many cases, IRS civil col-
lection stafl took so long to attempt to collect that traflickers disposed
of their assets or hid them effectively. This lack of effectiveness of IRS
collection was a problem which IRS should have addressed to increase
these collections, rather than to criticize the NTP. The assessments
were monumental under the program. It was up to IRS to collect
them. I should add that it is much easier for IRS to collect an assess-
ment against an average taxpayer of a couple of hundred dollars than,
i(t is2 6to) find. and collect the assets of a major narcotics traflicker”
p- 262).

. CIVIL

MacDonald said the IRS civil enforcement effort was continuing
to concentrate on the “little guy.” MacDonald went on to say that one
reason for the focus on ordinary taxpayers is that, unlike honest peo-
ple, “criminals do not willingly cooperate with the tax authorities.
They do not even file returns in many instances,” It was his under-
standing, MacDonald said, thal as many as 25 percent of the NTP
cases involved persons who had not even bothered to file income tax
returns (p.261). -

Officials shaping IRS policy in the crime field next told MacDonald
that IRS should be an impartial tax administrator and not aim at any
particular group of persons, even if they are narcotics traffickers or

i
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organized criminals. That contention was found to be the heart of
the prevailing TRS philosopliy at the time the Service was disengag-
ing trom the drug and organized crime field. The principal considera-
tion here seemed to be that all taxpayers should be freated equally.
No one should become the target for inquiry. MacDonald disagreed,
saying that to ignore criminals while focusing on ordinary citizens was
not equal either; it made ordinary citizens the target (pp. 265, 266).

The next criticism of IRS’ role in narcotics and organized crime
investigations had to do with the authority to terminate tax years
and make jeopardy assessments. MacDonald said he was told there
was ‘deep concern ab IRS over the possibility that this authority
would be misused or abused. When IRS uses its authority to ter-
minate tax years and to make jeopardy assessments, revenue agents
step into a person’s business and declare that his tax year has ended,
estimate his profits, levy a tax and then seize it. This tactic is applied in
instances of blatant disregard of tax liability and when it is clear that
the targeted entrepreneur has no intentjon of paying his taxes, Mac-
Donald said IRS agents hiad used this authority against drug dealers
under the Narcotics Trafickers Program. These actions resulted in as-
sessments and seizures toialling $140 million in fiscal year 1973, Mac-
Donald said. By fiscal year 1975, with the new IRS policy in place,
jeopardy assessments came to only $3 million in the NTP program,
MacDonald said. He said rarely did anyone contest a jeopardy assess-
ment. In 4,000 instances of this technique, he said,:there were only
eight or nine adverse court actions (p. 261).

T00 COSTLY

Trying to persuade IRS to strongly support the NTP rather than ,

to undercut it, MaecDonald cited statisties which demonstrated its
value as a revenue collector. To the IRS assertion that NTP was
too costly, MacDonald pointed out that IRS had distorted the figures
to prove its case. IRS was saying the NTP cost $53 million and
brought in only $34 million. MacDonald said $32 million in costs of
the Intelligence Division of IRS were charged to NTP., That was
inappropriate, MacDonald said, explaining that only collection pro-
grams are evaluated on the basis of revenues made versus costs. “The
activities of the Intelligence Division are not directly related to
revenue collections,” he said, “its principal purpose is to encourage
volui:tary compliance with the self-assessment system.” MacDonald
went on to say, “Moreover, seizures of cash and property totalling
some $33 million were not added to the amounts of assessments actual-
ly collected which was $34.5 million by IRS management. This would
effectively double the revenue figures. In addition, total assessments
of over $231 million were due and owing at the time IRS prepared
its figures and no credit was given to the NTP for-moneys that would
be collected in the future as a result of the program” (p. 262).

Tanr Disaantring or THE NArcorics TRATFICEERS PROGRAM

The Nurcotics Traffickers Program was established at the Internal
Revenue Service in 1971 at the direction of President Nixon. Its pur-
pose was to disrupt the narcotics distribution system through inten-
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sive tax investigation of middle and upper echelon drug dealers. One
of the methods used in the NTP program was to declare a known
narcotics violator’s tax year terminated, levy a tax and then seize it.
By 1975, the NTP had been dismantled.

According to the GAQ report of Qctober 25, 1979, the decision to
abandon the Narcotics Traflickers Program was made by IRS Com-
missioner Donald Alexander, who believed that “IRS “exceeded its
cash-seizing authority and because of the program’s low revenue
yield.” Alexander also felt the public’s trust in the IRS as an impar-
tial administrator of the tax laws is vital and could be jeopardized
when IRS is assigned missions whose primary objectives are not tax-
related (exhibit 17, p. 110). , ‘ R

David R. MacDonald, who was Assistant Secretary of the Treasury
at the time, did not sharve Alexander’s views. Pointing out that the
neglect of programs like NTP and organized crime strike forces ap-
peared to him to be violations of Title 26, U.S. Code, Section 7601
which direets the IRS to pursue all persons who are not paying their
taxes, MacDonald said these decisions were reflections of the Water-
gate era when intelligence gathering projects were suspect, no matter
how responsibly they were managed and carried out. “That was a
time when any effort to single out any group or individual, even a
convicted felon, was immediately identified as the formulation of an
enemies list,” MacDonald testified. “It was much easier in 1974 simply
to respond to Congressional and press eriticism by refusing to inves-
tigate anyone whose probable liability for taxes was not spewed out
of a computer or placed in the IRS’ hand on a silver platter by an
unsolicited informant” (pp.258,265).

JEOPARDY

Elmer B. Staats, the Comptroller General, testified on changes that
had occurred in the Narcotics Traflickers Program prior to its dis-
mantling. Before fiscal year 1972, he said, TRS made relatively few
jeopardy and termination assessments. However, in response to Presi-
dent Nixon's announcement to expand efforts in combatting drug
abuse in July 1971, and with the creation of the ensuing Narcotics
Traffickers Program, many jeopardy and termination assessments
were made against drug financiers and traflickers (p. 310).

In March 1974, Commissioner Alexander announced that IRS would
revise the objective of the Narcotics Trafiickers Program to that of
achieving maximum compliance with the Internal Revenue laws
rather than disrupting the distribution of narcotics. Subsequently, in
May of 1974 IRS issued instructions emphasizing that the same selec-
tion criteria applied to other assessments should also be applied to
jeopardy and termination assessments, regardless of the criminal his-
tory of the taxpayer, Staats said, adding that these new instructions
were to assure that only cases with substantial and documentable tax
violations were included in the program (p. 310). What Staats did not
point out was that this revised policy on jeopardy and termination
assessments had the effect of diluting the anti-drug campaign of IRS
and that this diminution of the narcotics program paralleled the worst
days of Watergate for President Nixon. A President preoccupied with
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his own political survival did not object when a principal weapon in
the Narcotics Traffickers Program was blunted. ’

PREMISES

Staats went on to say that Congress amended_thé law in 1976 to
afford taxpayers subjected to jeopardy and termination assessments
quicker judicial remedy than had been available previously. Also
in January 1977, the Supreme Court ruled that a valid search warrant
was needed to.geize a taxpayer’s posscssions on the taxpayer’s private
premises, Staats said the change in law, the IRS revised policy and
the Court’s decision combined to bring about a sharp decline in the use
of jeopardy and termination assessiments. Total jeopardy assessments
numbered 298 in fiscal year 1972. There were 526 of them in fiscal 1974
but only 69 in fiscal 1979. Staats said IRS made 5,311 total termination
assessments from 1972 to 1974 but only 756 during the next five years
(pp. 810, 311). ‘ B

étaats concluded by saying there was “definite evidence” that IRS
had abused its jeopardy assessment powers in the early and mid-
1970’s. He said statistics indicate that IRS has all but abandoned the
jeopardy and termination assessment route as a tool in civil enforce-
ment of the tax laws. Staats said, “Yet nothing in the law precludes
IRS from using these tools, We believe that IRS should increase
the use of these tools under proper circumstances” (p. 811).

In 1976 President Ford directed IRS to again establish a tax pro-
gram aimed at high-level drug traffickers. This prograin was to replace
the Narcotics Traffickers Program. DEA and IRS signed a memoran-
dum of understanding. Then, IRS embarked on its new High-Level
Drug Dealers Tax Enforcement Project. Staats testified that the Tax
Reform Act slowed implementation of the TRS-DEA agreement.
The pact was signed in July of 1976 but when the disclosure provisions
of the Tax Reform Act went into effect the following January doubts
were raised about the legality of the agreement, particularly as it
affected the transfer of information from IRS to DEA, Staats said.
Hesaid it took nearly a year for DEA and IRS fo work out a procedure
for exchanging information that seemed to be legal under the terms
of the Tax Reform Act (p. 809).

RESULTS

1
s

The House Select Committee on Narcotics Abuse and Control re-
ported that the High Level Drug Dealers Tax Enforcement Project

actually provides no greater emphasis on narcotics traffickers than

any other taxpayer group (exhibit 8, p. 110). Staats agreed. He testi-
fied lth,z}t the IRS-DEA agreement “has produced few tangible
results.

Former Assistant Treasury Secretary David R. MacDonald was
of a similar mind, saying, “The agreement with DEA. was an uncon-
trollable, unmonitorable arrangement which appeared to be nothing
more than an agreement for DEA to refer cases where the violator
appeared not to have paid his taxes” (p. 269). MacDonald said that
the “agreement” placed narcotics traffickers in the tax fraud program.
He said the agreement did not devote specific personnel or resources
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to a separate program. He said that in 1974 IRS had more than 900
people working on NTP. The new agreement did not allocate any
specific personnel or resources, MacDonald said, adding that the agree-
ment, in fact, stressed the point that IRS was only a support agency,
working to a “limited extent” with DEA. Conversely, President Ford
had intended a re-emphasis of NTP. MacDonald said that the Presi- -
dent “intended that IRS should have its own major responsibilities -
in the Administration’s anti-narcotic program.” The IRS’ participa-
tion was viewed as making a positive effort to identify suspected major
narcotics traffickers who appear to have violated the Federal tax laws.
‘With the destruction of the NTTP and the only replacement being the
IRS-DEA agreement, IRS no longer had a program capable of initiat-
ing efforts against narcotics traflickers (p. 264).

IRS EstiMaTes oF [JNREPORTED INCOME

The Internal Revenue Service decides how much investigative re-
sources to devote to ¢riminal cases on the basis of its assessment of the
smount of income taxes that are deliberately evaded. The IRS said in
o September 1979 report, “Estimates of Income Unreported on In-
dividual Income Tax Returns,” that $6 billion to $9 billion in taxes
was not paid on $25 billion to $35 billion of unreported individual in-
come from illicit narcotics, gambling and prostitution in 1978. For the
same year, IRS said, $13 billion to $17 billion in taxes were not paid
on legitimately earned but unreported income totalling $75 billion
to $100 billion (p. 368).

The IRS did not have very much confidence in its estimates. The
report acknowledged that some of the estimates were less reliable
than others und that the figures on illegal income were especially ap-
proximate. The Commissioner of Internal Revenue, Jerome Kurtz,

ualified even further, telling the House Subcommittee on Commerce,

onsumer and Monetary Affairs that “all of the figures in this report
should be taken as the group’s best estimates based.on available infor-
mation—not as facts” (p. 368).

The same House Subcommittee, which is chaired by Congressman
Benjamin Rosenthal of New York and which is part of the ouse
Government Operations Committee, held hearings on September 5 and
6, 1979, on “Subterranean or Underground Economy.” The Rosenthal
Subcommittee reported that the TRS estimates were even more ap-
proximate than Kurtz had cautioned. The House panel concluded
that IRS understated by at least 50 percent the total annual income
from drug trafficking. The House Subcommittee said IRS estimates of
illegal source income were “dramatically understated” in both organ-
ized crime and white collar crime.

OMISSIONS

The House Subcommittee said TRS estimates omit entire categories
of potentially unreported income. Instead of giving a total legal and
illegal unreported income estimate of $100 billion to $185 billion. TRS
could have more accurately issued an approximation of $250 billion.
the House Subcommittee said (exhibits, 12, 13 p. 110).
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Similarly, a report, “Offshore Banking—Issues with Respect to
Criminal Use,” prepared by former and present Stanford University
Law School professors for submission to the Ford Foundation (ex-
hibit 83, p. 473), said the IRS estimates were not agreed to by every-
one at IRS. The cstimates were heatedly debated within IRS dand
then reduced by half before they were made public, the report said.
“~'Blmer B. Staats, the Comptroller General of the United States and
head of the (General Accounting Office, told Senators. that the IRS
estimates of income earned from illegal sources are probably under-
stated (p. 307).

The staff of the Senate Permanent Subcommittee on Investigations
made its own evaluation of the IRS estimates. Jack Key, the Subcom-
mittee’s Chief Intelligence Officer, testified that the illegal source un-
reported income estimates by IRS are “grossly understated.” Key,
whose 17 yeurs in law enforcement include 10 years with the orga-
nized crime strike force in Miami and seven years with Florida State
and local authorities, said the staff arrived at its illegal source income
estimates using data from the Joint Economic Committee of Congress,
the Congressional Research Service of the Library of Congress, the
U.S. Chamber of Commerce, the Advisory Committee on Intergovern-
mental Relations, the General Accounting Office and other sources.
Key said the Subcommittee staff estimate for illegal source income
was $121.2 billion to $168.2 billion. Key said the staff’s estimsates were
on the low side (p. 369).

RETAIL

Key said IRS estimates seemed to have ignored or cut in half pro-
jections made by the National Narcotics Intelligence Clonsumer Com-
mittee. The NNICC, composed of Government agencies involved in
drug investigations, estimated gross retail sales of more than $40 bil-
lion in illegal drugs alone. The Internal Revenue Service had to know
about the NNICC estimate since it is a member of the organization
(pp. 372-373).

Testifying before the Senate Permanent Subcommittee on Investi-
gations, Internal Revenue Commissioner Jerome Kurtz said unre-
ported income from illegal drugs was about $20 billion—about one-
half of the estimate of NNICC. Kurtz explained, “Others have esti-
mated gross retail sales of over $40 billion of illegal drugs. Without
getting into details of methodology or data, the point is that the drug
trade is enormously profitable and that only a minuscule amount of in-
come of dealers and {financiers is reported for Federal income tax pur-
poses” (p. 375). '

The Subcommittee examined closely this $20 billion difference in
drug trade estimates that Kurtz attributed to “methodology or data.”
‘While everyone would agree with Kurtz that the drug trade is enor-
mously profitable and that only a minuscle amount of drug income
is ever reported, it is important for the Government to have as ac-
curate a picture as possible of the size of this illicit business, Arriving
at a reliable estimate of the volume of untaxed dollars is important
because such a figure is used by IRS in allocating investigative re-
sources for the purpose of taxing that illicit income. With a low
estimate, TRS expends less effort to trace tax evaders than might be
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applied if the estimate were higher. In addition, the size of the illicit
drug business, measured ir. dollars, gives Congress an idea of the

dimensions of the narcoties trade and an indieation of how effectively

the executive branch is dealing with the problem.

Subcomumittee stafl investigator Key said IRS estimates ave out of

touch with what other responsible authorities consif»r to be the vol-
ume of unreported income derived from illegal activities. He said that
IRS figures are so unreal that if its report were to be filed at the Li-
t(n'ar)’r_ ff Congress it might more appropriately be indexed as fiction
(p. 874). ‘
; lSann’gor Man1 asked Kurtz how IRS decides to allocate investiga-
tive resouxfzes. Kurtz said this decision is made through “a combina-
tion of infuition, judgment, experience, demands, requests from the
field”. Senator Nunu asked Kurtz if the findings of the Rosenthal
Subcommittee in the House of Representatives would have any influ-
ence on IRS /decisions regarding the allocation of resources. Kurtz
said the Rosenthal Subcommittee findings would have no impact on
the decision-making process at IRS (pp. 892-393).

DATA

Rurtz went on to say the i estimates of untaxed legal and illegal
income are the best the Service could do under the circumstances. e
said the estimates were as accurdie as they could be and when IRS
officials felt they could not be accurate, owing to unrveliable data or a
lack of data, no cstimates were made. Iurtz snid IRS made very clear
that some of the estimates were incomplete. He said that nothing in
the estimates was put there for political reasons. He said IRS had
never before tried to approximate the total amount of unreported in-
come and that the next time IRS undertook a task like this it hoped
to issue a more comprehensive, complete report (p. 398).

As for the difference of $20 billion between IRS? estimate of un-
reported income from drug sales and the estimate by the National
Narcotics Intelligence Consumer Comuittee, Kurtz said there is no
rea) discrepancy. The $20 billion difference vanishes, he said, when
deductions and other appropriate adjustments are made to reflect
the distinction between money that is earned from drug sales and
that which is taxable. Kurtz was saying that, as in all businesses, the
drug trade, if it were being taxed as any other enterprise, would be
able to deduct the costs of doing business and realize other dedwuu-
tions, Only then would a taxable figure be arrived at. And that figure
is $20 billion less than the figure caleulated by the NNICC. Kurtz
s(aid, 21) effect, that IRS is right in its estimate—and so is NNICC

p.394). ;

Kurtz added that IRS had begun with a gross figure similar to
the NNICC estimate. But, he explained, “gross income is not taxable
under the law. . . . Then, he said, “we backed down to take out
deductions, to take out wiyments made abroad, to take out some
estimates of the income-that was already reported, to take out esti-
mates of the income attributable to people who are not taxpayers.
Some of this income goes to people who are students, very low income,
et cetera, who, if they reported the income, would not owe any taxes.”
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Kurtz said the NNICC estimate and the IRS estimate “»ib com-
pletely reconcilable taking into account the definitional: differences
of gross sales and taxable income” (p. 394).

| §TUDY .

Kurtz was asked about the private study, prepared for the Ford
Foundation, which asserted that IRS /went through an intense inter-
nal debate over the untaxed income éstimates and then cut them in
half before making them public. Replying that he knew nothing of
this alleged internal debate, he said he would have sgbordina,tes look
into this allegation and report back to the Subcommittee (p. 896).

A. memorandum, dated December 31, 1979, was forwarded to the
Subcommittee. The memorandum was based on information from
the three IRS stuff members who led the study of unreported income,
Howie Wilson, Berdj Kenadjian, and Jim Swarztwelder, and was
signed by Russell Dyke, the Assistant Commissioner of IRS for
Planning and Research. Dyke said there was no pressure on the
study group to minimize or reduce the estimates (pp. 396-897).

1976 Crrrrcisms oF DoNALD ALBXANDER

Internal Revenue Commissioner Donald Alexander was criticized

for taking IRS special agents out of investigations of drug traffickers.

He.also came under fire for disengaging his personnel from political
corruption and white collar crime cases. ~ ’

On January 6, 1976, a full year before the Tax Reform Act was
implemented, Jonathan L. Goldstein, United States Attorney for
New Jersey, said IRS investigators had proven thems ives to be of
indispensable value in a succession of corruption pros- jutions involy-
ing 13 political figures in New Jersey over a period of six years.
Addressing a tax confiirence at Seton Hall University in South
Qrange, New Jersey, 3sldstein said that in light of so many success-
ful prosecutions—none of which:would have been possible without
IRS assistunce—lie found it ironic and incredible that Alexander
had decided to remove IRS frem similur investigations in the future
(exhibst 94, pp. 354-356). DR
- While Goldstein was complaining about the IRS disengagemens

from white collar crime and political bribery cases, his remarks:
sounded -similar to those comments heard from officials concerned:

about the IRS absence from major narcotics prosecutions. (xoldstein
said the only successful methods of investigating political bribery
cases is precise, =%ailed and skillful analysis of nnancial records. He
said these records, which can be obtained only by grand jury subpoena,
must be analyzed—and no one can do that hetter than IRS. There-
fore,.to take these skilled analysts out of political bribery cases is
thoughtless and unsatisfactory and the only alternative is for the
Government ito enlist the assistance of certified public accountant

* firms which would try to fill in for the missing IRS, Goldstein said.

8

o ‘ SHIFT

 Goldstein said that Alexander “by administrative fiat” jeopardized
the Grovernment’s ¢bility to conduct public corruption investigations.

i i
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He said that by withdrawing IRS from. investigations of sophisti-
cated political corruption cases, Alexander had removed the most
effective weapon the Government can wield, IRS accounting agents.

Alexander tried to justify his shift of policy on the premise that
crimes such as extortion and bribery do not result in violations of the
tax laws, Goldstein said. Goldstein added that the premise is a false
one, that in each instance of extortion or bribery there is an accom-
panying Federal income tax crime. He said that when an illegal cash
payment is made the crimes of bribery, extortion and tax violations
occur simultaneously. This fact alone demonstrates that there is no
justifiable reason for TRS agents to be withdrawn from corruption
investigations, hesaid. - ‘

It is important that the public perceive that all segments of society

fairly and lawfully share in the payment of Federal income taxes,,
Goldstein said. The withdrawal of IRS from official bribery and

white collar crime cases will be observed by the public and will result

in an erosion of the people’s confidence in their government, Gold-
stein said. :

Drcrine oF Seecian ENrorcEMENT PROGRAM

The Internal Revenue Service conducts investigations of two kinds
of tax crime. Those violations committed by taxpayers who work in
legitimate pursuits are investigated under the general enforcement
program. TRS devotes about 75 percent of its investigative resources
to this kind of investigation. The remaining 25 percent goes into the
special enforcement program whose function is to pursue organized
criminals, drug traffickers and financiers and other persons who earn
large incomes illegally and who invariably do not pay taxes on these
proceeds and who frequently do not even file tax returns.

Five percent of the total investigative effort goes to investigaiions
of person in the drug trade. The remaining 20 percent is used for in-
quiry into organized criminals and other violators whose illicit gains
are not primarily from the sale of narcotics. For the purposes of this
report, then, IRS expenditures, by percentages, for inves’igations into
tax violations are: o .

—75 percent for investigation of taxpayers who éarn their income

in lawful work. This is under the category of general enforcement
program. - ‘ .

-—b percent for investigation of persons in the drug trade. "Chis s

- under the category of special enforcement program. L

~20 percent for investigation of eriminals not primarily in drugs.

This also is part of the special enforcement program.

IRS’ allocation of personnel and other resources to the special en-
forcement program was criticized by Deputy ‘Assistant Attorney Gen-
eral Irvin B. Nathan. He said that prior to the Tax Reform Act of
1976 IRS had a much stronger investment in dryg and organized
crime cases than it does today. He said IRS worke: with the Justice
Department in move than 600 drganized crime prosecutions providing
the Departmenf with especially valuable assistance in the area of fi-
nancial investigation. But once the statute was enacted the figure of
600 cases dropped to 800. Nathan blamed the Tax Reform Act and a
diminished commitmert by IRS to the special eriforcement program
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for the)s decrease. He said it was not the result of a manpower shortage
p- 53). : : ' o . T
. .~ 7 BLINDERS

It is not si'inply a lack of 'co,‘rhmiﬁment that is to blame for IRE';’ re--

duced role in drug and organized crime investigations. And its not
all the fault of the Tax Reform Act. The problem isithat IRS policy-
makers do not want to cooperate. They have put on “blinders,” are

oblivious to what is going on in society and are unpersuaded of the -

value of using the revenue laws and IRS investigative skills to im-
mobilize drug syndicates and imprison. their jeaders. That is the view
of Peter B. Bensinger, the Administrator of the Drug Enforcement
Administration; . : 3 o

Bensigner told the Subcommittee that IRS® lack of enthusiasm for
its own special enforcement program can be likened to a situation in
which the nation’s police forces spend most of their time on petty theft
cases and neglect to investigate armed.robberies and xiurders. Ben-~
singer said IRS policy leaves much to be desired when it ignores the
billions apd billions of untaxed dollars in the drug trade. He said the
loss to socrety—the “thousands of injuries and overdose deaths’—is
epormous and IRS is to be criticized for not doing its part to address
the drug menace (. 83). 5

Bensinger said IRS policy regarding its special enforcement pro-
gram is misguided and demonstrates a false sense of priorities. He
said IRS apparently prefers to investigate ordinary taxpayers earn-
ing between $15,000 and $25,000 rather than persons who are making
millions of dollars in illegal activities (p. 83). .

Richard Fogel, Senior Associate Director of GAO in the Govern-
ment Division, said that while the illicit narcotics trade in the U.S.
has increased, the Internal Reveuue Service has reduced its allocation
of resources to investigate druy, wraflickers under ite special enforce-
ment program (pp. 351, 852). :

Svscommrrres Quustions IRS SrtaTisTrcs

Testifying before the Subcommittee, IRS “witnesses insisted they
were devoting sufficient resources to high level narcotics investigations.
For example, on six occasions, TRS witnesses told Senators that the

- IRS had obtained convictions against 22 high level drug dealers in

fiscal year 1979. The Subcommittee sought to identify those 22 kigh
level narcotics convictions vlaimed by IRS. Trvin B, Nathan, speaking
for the Justice Department, could not identify the cases. Puzzled by
his and his Department’s lack of knowledge of the 22 cases, Nathan
pointed out that no prosecutions can occur without Justice supplying

the prosecutor. IRS witnesses, including Commissioner Jerome Kurtz, =
testified that they did not haye the information on the 22 cases in the -

hearing room: but that they would provide this data to the Subcom-
mittee dater. Kurtz and his colleagues gave the Subcommittee this as-
surance on December 14,1979, :

IRS did not immediately supply the requested information. Sena-
tor Nunn wrote to Internal Revenue Commissioner Kurtz on Janu~
ary 24, 1980 and again requested the information. No response was
forthcoming. The Subcommittee told 1RS that printing deadlines
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required that the hearing record be formally closed by Friday,
March 7, 1980. On that date, the Subcommittee received a letter from
Kurtz, He said IRS had changed its position now and would not pro-
vide the Subcommittee with information regarding the 22 high level
narcotics convictions. The reason, Kurtz said, was that these drug
cases “may not be a matter of puf)lic record and therefore not prop-
erly disclosable.” (Exhibit 87, p.496.) - o

22 CABES

In addition, in that same letter, dated March 6, 1980, Kurtz clari-
fiedd his own testimony before the Subcommittee. During his appear-
ance before the Subcommittee the previous December, Kurtz testified
that demonstrative of IRS’ pesitive approach to narcotics investiga-

tions was the fact that in fiscal 1979 the Service had “achieved 92 con-’

victions of high level drug financiers and traffickers.” (p. 876) Kurtz
said in his letter that the convictions he had testified about might not
have been of high level drug dealers after all. %, . . I am advised,”
Kurtz wrote, “that in several instances the classification of the cases
as agh';gh level narcotics trafficker was questionable.” (Hxhibit 37,
p. 496, ; ‘

Because trials and the convictions that flow from them are public
record, the Subcommittee continued to try to obtain information from
IRS that would identify the 22 cases. Responding to the Subcommit-
tee’s interest, Thomas J. Clancy, Director of the IRS Criminal In-
vestigation Division, wrote to Senator Nunn on March 28, 1980 to
further discuss the 22 cases. Clancy said the Tax Reform Act dis-

closure provisions prohibited IRS from identifying any person con- .

victed of a tax crime as being a drug dealer. However, Clancy
attached to his letter an 80-foot long computer printout that contained
the name of every person convicted in fiscal year 1979, of a Federal tax:
crime. To make use of the printent, the Subcommittee would have had
to go through all IRS convictions in fiscal 79, determine which of
those were narcotics-related and then which were the 22 high level
narcotics cases. There were about 1,622 persons convicted of tax crimes
in that 12-month period. The Subcommittee staff estimated that to
make the analysis Clancy proposed would require several investigators
working fulltime more than a year. Senator Nunn, the chairman,
chose not to undertake this task. ; ,‘

Accordingly, on March 31, 1980, Senator Nunn instructed Marty
Steinberg, Subcommittes Chief Counsel, to write Clancy to say that
nothing in the Tax Reform Aect of 1976 prohibited IRS from giving
the Subcommittee specific information as to who were the 22 high level
narcotics traffickers convicted as a result of TRS investigations in fiscal
year 1979. In his letter to Clancy, Steinberg pointed out that these
cases were a matter of public record. The computer printout, Stein-
berg said, would not satisfy the Subcommittee’s request.

The explanation for IRS’ reluctance to cooperate in supporting
the sworn testimony may be found elsewhere in Clancy’s letter of
March 28 to Senator Nunn. Clancy admitted thy: figures IRS ini-
tially submitted—that is, that 22 high level narcotics convietions had
been obtained in fiseal year 1979—were not accurate. He said that some
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of the 22 convictions did not even involve narcotics and others in the

list of 22 were “weak speaking solely in terms of the narcotics con-

nection.” * : ‘ S
' Tar Misstve Orcanizep Crive PRoSECUTIONS

The Subcommittee also questioned IRS statistics in connection
with the Service’s participation in organized crime strike forces. The
strike forces were established in the nation’s urban centers in the early
1960’s. Comprised of drug, revenue and FBI agents, representatives
of other agencies, Justice Department investigators and prosecutors,
the strike forces combined the law enforcement resources of the Fed-
eral Government for what frequently resulted in successful prosecu-
tions of organized criminals, drug traffickers, interstate gambling
leaders and other persons involved 1 serious violations. Because of its
proven expertise in financial investigations, the IRS was an integral
part of most strike force operations.

IRS reduced its participation in strike forces by about ‘50J'percent,*

since passage of the Tax Reform Agt, according to a Mavch 12, 1979
report by the General Accounting Office. JTRS tried to dispute the GAO
figures, pointing to-a chart, prepared by IRS, which purported to show
that TRS’ work in organized crime had not declined at all. What had
actually happened, IRS said, was that fewer tax-related cases were
being made through strike forces—and.that TRS was continuing to
pursue organized criminals outside the steike forces.

The Departmesit of Justice disputed IRS on, this point. Deputy
Assistant Attorney General Irvin B. Nathan said the GAQ figures
were correct, that IRS had substantially reduced its role in organized
crime strike forces. ‘ ‘ :

STATISTICS

The Subcommittee sought to identify those organized crim# cases
which IRS claimed to have been involved in but which do not show up
in strike force statistics. ‘ . o

The Subcommittes asked for an explanation from IRS Commis-
sioner Jerome Kurtz. He said that beginning in fiscal year 1977 IRS
initiated “a greater number” of its organized crime cases outside the
strike forces (p. 877). But, as Nathan had pointed out, even cases

. outside the strike forces had to be prosecuted by Justice Department

prosecutors and the Department could not locate the prosecutions
Kurtz had reference to (p. 35). Kurtz could not further enlighten the
Subcommittee on this question. ; '

ACTIVE

. Senator Percy referred again to the March 1979 GAO report which
cited IRS’ decline in strike force work. In that report IRS claimed
it was still active in organized crime casss at the same level but that
these investigations were outside the strike forces. Senator Percy
noted that Justice Department spokesmen cannot locate or otherwise
identify these organized crime cases and asked Clancy to explain this
discrepancy. Clancy said he could not explain it (pp. 437-438).

1See Appendix pp. 188-140 for Clancy's letter of March 28, 1980 and i s 1
of March 31, 1980. Y ' Stetaberg’s letter
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. Marty Steinberg, the Subcommittee’s Chief Counsel, asked Clancy
if he would supply for the hearing record those organized crime cases
which IRS worked but which the Justice Department could not locate.
Claney said he would supply that information for the hearing record.
That was on December 14, 1979, A month. went by and Clancy did not
supply the information, Still trying to locate the cases, Senator Nunn
agaln requested the information in his letter to Commissioner Kurtz
on January 24, 1980, This was the same leiter in which the identities
of the convicted drug traffickers were songht. The next response was
the March. 6, letter from Kurtz. It was in that letter that TRS changed
its position, saying it would not now provide the Subcommittee with
the names of the organized crime figures or the 22 high level drug traf-
fickers. The reason, Kurtz said, was that these cases involving high
Jevel drug traffickers and organized crime :ﬁ‘%ures “may not bs a mat-
ggr of gslé)%lc record and therefore not properly discloseable.” (Exhibit

3 B - ;

1111) his March 31, 1980, letter to Clancy, Subcommittee Chief Coun-
sel Steinberg, acting under the direction of Senator Nunn, challenged

- the IRS refusal to turn over the requested information. Steinberg said

the Subcommittee did not want confidential or otherwise sensitive iri-

- formaticn. All it needed was the names of the organized crime figures

and high level narcotics dealers who had been convicted of tax charges
in fiscal year 1979. This was public record data, not covered in any way
by the displosure provisions of the Tax Reform Act, Steinberg said.

OVERBIGHT

As part of its oversight responsibility, the Subcommittee must have
pertinent informatior on how IRS allocates its resources, particularly
regarding organized erime and major narcotics investigations, Stein-
berg said. The Subcommittee has no other way of making a compre-
hensive evaluation of the effectiveness of IRS in its Special Enforce-
ment Program, SEP, Steinberg said. . o

Steinberg asked Clancy to have IRS lawyers give the Subcommittee
a written opinion on why the dis~losure provisions of the Tax Reform
Act prevent IRS from giving the Subcommittee this public record
information. “I do noft believe that a logical and rational interpreta-
tion of [the disclosure provisions] leads to the conclusion that the
names of persons convicted in public forums, in particular IRS pro-
grams, should be withheld from the Subcommittee,” Steinberg wrote.

IRS InTeELLIGENCE GATHERING PrROGRAM Was Robuorp

- Members of the Subcommittes asked Irvin B. Nathan of the Justice .
Department to comment on ITRS intelligence gathering. Nathan con-
fossed that he knew very little of what the 1RS did in gathering in-
telligence. He said the screen erected around IRS by the Tax Reform
Act enabled the Service to function alone, telling outsiders like him-
self very little of what went on inside (p. 84). But two longtime IRS
senior officials—John Olszewski and Leroy G. Venable—could talk
from first hand experience about the IRS intelligence gathering pro-
gram. What they said indieated TRS intelligence has suffered a fate
similar to what happened to most other aspects of the special enforce-
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ment program. That is to say, the intelligence function has been cut
back (p.282).. -

Olszewski, former Director of the Criminal Investigation Division

of IRS, and Venable, former Chief of the Operations Branch of
the CID, said that in the late 1960’ and easly 1970’s IRS had a sub-
stantial information gathering intelligence system. The system, they
said, was directed towards tax violations but also included background
information on people under investigation. The-intellizence effort
was succeeding, developing information that led te major tzx cases,
theysaid (p.281). o
MISTAKES

But from 1974 on, Olszewski and Venable said, IRS policymakers

clamped down on intelligence activities., Isolated instances in which
mistakes were made were blown out of proportion by IRS executives.
Rather than solve an individual problem in the intelligence field, they
chose instead to deemphasize the entire intelligence effort. Using “cost-
cffectiveness” as their justification, IRS policymakers reduced the
investment in intelligence and, -as a result, the whole special enforce-
ment program suffered; Olszewski and Venable said (p. 282).

Similarly, former Assistant Treasury Secretary David R. Mac-
Donald witnessed 'the same decline in intelligence at IRS. He said
intelligence gathering was even abandoned entirely for a time and
then started up again but with such restrictions that the program
was rendered useless (p. 265). L

MacDonald said that because of its lack of information gathering
capability IRS is, in effect, prohibiting its agents from actively look-
ing for tax violations. Without an adequate centralized information
gathering system, investigations will be ‘opened only if referred by
other agencies, he said. Moreover, if no return is filed—which is fre-
quently the case with major mobsters—and if there is no complaint
from others, then there is little likelithood that anyone engaged in an
i]le%al cecupation will ever be bothered by IRS, MacDonald said (p.
265). ‘

Watergate scandals were causing several agencies to be sensitive on
the subject of intelligence in 1974. IRS was no exception, MacDonald
said. But, he added, concern over Watergate did not justify IRS’ deci-
s(ion to t)a,ke the path of least resistance and gather no intelligence at all.

p. 265). ,

‘John Gunner, who worked on GAO’s examination of IRS’ criminal
investigative programs, testified that the Service moved away from its
centralized system of filing intelligence. IRS selected the less efficient
decentralized system, Gunner said, because of criticism leveled by
critics such as the Senate Select Committee to Study (Governmental
Operations with respect to Intelligence Activities, chaired by Senator
Frank Church of Idaho (p. 265). '

Quarrry or Cases Rerortepry Has DrcriNep

 Once TRS completes its investigation of an alleged criminal tax
violation, the Service makes a judgment as to whether or not the case
can be prosecuted. If the judgment is yes, prosecution is called for,
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then the case is referred to the Tax Division of the Justice Depart-
ment, The Department is responsible for prosecuting Federal crimes:
Deputy Assistant Attorney General Irvin B, Nathan said the Justice
Department declines to prosecute an increasing number of IRS cases.
Now declining at the rate of 18 to 19 percent of the IRS referrals, the
Department of Justice feels that IRS is not sending over very sub-
stantial cases in all too many instances, Nathan said, “The cases that
we have declined are simply not quality cases,” Nathan said. “They
do not involve significant taxpayers. The Tax Division does not believe
it will have a significant impact on the tax collection system if those
individuals are prosecuted” (p. 86).

Nathan said that frequently the IRS refers tax cases of the “ma and
pa” ‘variety; that is, cases which involve people who do not make
much money and who are accused of trying to cheat the Government
out of even smaller amounts. The “ma and pa” cases will show up more
often at IRS, he said, because the overwhelming majority of its inves-
tigative effort is directed at that lower level of violator. Conversely,
five percent of IRS’ investigative capability is used against drug traf-
fickers, Nathan said (p. 36). '

Tur Decision To Rrrer A Case To JUSTICE

Prior to the enactment of the Tax Reform Act of 1976, the Depart-
ment of Justice and the IRS shared the responsibility of deciding
whether or not an organized crime or major narcotics case had merit.
But now, according te Deputy Assistant Attorney General Nathan,
IRS has delegate&g unto itself the sole responsibility for deciding
whether a criminal case should be reviewed by Justice.

In pre-Tax Reform Act years, Nathan-.aid, IRS would do an
organized crime or drug inquiry and then decide if the case was or
was not strong enough to be prosecuted. If the decision was the case
was strong, it would be referred to the Tax Division, If the case was
found to be lacking, it was still sent to Justice, not to the Tax Divi-
sion, but to the Criminal Division. The idea was that prosecutors in
the Criminal Division might be able to add information they had to
the case, making it more likely to be successfully prosecuted. Or.
Nathan said, it was hoped that at the minimum the Criminal Division
might find something of value in the case that could be used in a
non-tax investigation. The inquiry could be of use to prosecutors
working outside the tax realm. But in 1977, when the Tax Reform Act
went into eéffect; IRS refused to let Justice see those cases which IRS
had decided should not be prosecuted, Nathan said,

Later a compromise of sorts was worked out. Nathan said IRS
agreed to refer the files to the Justice Department—but only when
there were only five months remaining before the statute of limita-
tions would expire. This was not satisfactory, Nathan said, because it
gave the Department so little time to put together its own case if one
were called for. By the fall of 1979, the IRS had decided even the
compromise procedure would not do and it decided not to turn over
to Justice files on any cases it had decided should not be prosecuted—
and it did not matter who the subjects of the case were, major drug
traffickers or not. “So at present, we have no knowledge of the cases
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in which IRS has decided not to proceed with prosecution,” Nathan
said. At another point in his testimony, Nathan summarized the frus-
tration Federal prosecutors feel when trying to find out what IRS is
up to in law enforcement activities. “We simply can’t get through the
screen of the Tax Reform Act to know what the Internal Revenue
Service internally is doing,” Nathan said (p. 42).

A “Barancep” Tax Corrrcrion SYsTEM

An “impartial” tax collection system was advocated by former
Commissioner Donald Alexander and other senior executives at IRS.
But others believe that an “impartial” system is one in which ordinary
taxpayers are the principal targets because they file returns and sub-
mit readily to scrutiny. Mobsters, on the other hand, hire attorneys to
help them resist IRS audit and in many instances don’t even file
returns to begin with.

The “impartial” system, in fact, gives “a distinct advantage” to the
criminal, according to former Assistant Treasury Secretary David R,
MacDonald. He said that major crime figures know that when IRS
intelligence gathering projects are abandoned they will benefit be-
cause no special efforts will be made by the Government to look into
their tax status, ‘

Instead of the so-called impartial tax collection system, IRS’ goal
should be a balanced system, MacDonald said. The collecting of taxes
from those earning illegal income is just as much a part of tax admin-
istration as is the collecting of taxes from those earning legal income,
MacDonald said. It is more difficult to get mobsters to pay their taxes,
he said, but that is no reason to give up the cause. :

A -similar view was expressed by John Olszewski and Leroy
Venable, both veterans of many years in criminal tax investigations,
They said that by concentrating its enforcement efforts on zeneral tax-
payers, IRS ignores “the big money men” engaged in highly profitable
illegal activities. They said what is called for is a “balanced enforce-
ment program,” (p. 284), one that.encourages compliance by both law-
abiding citizens and criminals. :

A Prorosar. To ’REORGANIZE IRS

There is no one in the senior executive level of TRS who has sole
responsibility to represent criminal investigations and intelligence
gathering. Investigative matters are handled by the Assistant Com-
missioner for Compliance. Several witnesses have advocated that a
separate position of Assistant Commissioner for Investigations be
created. This would @ive the criminal investigations function a
greater voice in IRS policy, advocates say. : '

Jerome Kurtz, the IRS Commissioner, told the Subcommittes he
had never heard the suggestion that such an assistant commissioner
be created. He said he opposed the idea. Kurtz said the interests of
the criminal investigators are well represented by the Assistant Com-
missioner for Compliance, Singleton Wolfe, who carried out his re-
sponsibilities “with vigor” (p. 413). ‘ :

. Elmer B. Staats, Comptroller General of the United States, said
it may be that no such Assistant Commissioner position exists be-
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cause this aspect of IRS duties “is of a low priority.” Another GAQ
spokesman, Daniel Harris, who worked on the examination of the
IRS criminal investigations capability, said a previous inquiry he
had done at the FBI led him to conclude that better headquarters
management was called for. The same need exists at IRS, he said.
At the FBI, he gaid, once the GAO report came out, the Bureau im-
posed improved leadership at the national office, thereby solving the
problem administratively. Harris said it is necessary that similar
action be taken at IRS so that the criminal investigations division
is able to report divectly to the Commissioner. Harris called for a
direct line of command from the CID to the Commissioner, with no
one in between (pp. 344-345).

The same point was made by John Olszewski and Leroy Venable.
They said criminal enforcement had little representation at the senior
executive level at IRS. They said criminal enforcement procedures
and policies are set by people with little or no background in criminal
investigations (p. 282). ‘

A similar problem afflicts TRS nationwide. While Kurtz opposed
the idea that more criminal investigative voices were needed at the
Assistant Commissioner level, IRS Deputy Chief Counsel Lester
Stein did acknowledge that of the 58 regional directors throughout
the co(imtry only three or four have criminal investigations bacl-
grounds.

. J. Vitkus, former Assistant Regional Commissioner in the
Atlanta office, said no amount of reorganization within IRS would
achieve the desired goal of the CID having its voice heard at national
headquarters. The only solution, he said, is to take the criminal in-
vestigations division out of IRS altogether and reconstruct it in the

Treasury Department. There it would report directly to the Treasury
Secretary, he said.

TaE STATEMENT OF SENATOR LOWELL WEICKER

Senator Lowell P. Weicker, Jr., of Connecticut, who was a member
of the Senate Watergate Committee, said in a statement submitted for
the hearing record, the disclosure provisions of the tax law are needed,
are workable, do not stand in the way of good law enforcement and if
problems have resulted from them for prosecutors and investigators
1t is because the Internal Revenue Service has used them as an excuse
to be deliberately uncooperative.

It is not surprising to find witnesses like Deputy Assistant Attorney
General Irvin B. Nathan, DEA Administrator Peter Bensinger and
Assistant T.S. Attorney Robert Perry to have spoken out against the
disclosure provisions, Senator Weicker said. “Charged with the re-
sponsibility of enforcing criminal laws, it is understandable that these
men are most concerned with the efficiencies of enforcement,” Senator
Weicker said. “However, we, as legislators, must strike the necessary
balance between privacy rights of the citizens and the rights of gov-
ernment to enforce laws.” (p. 357).

Until the Tax Reform Act was implemented in 1977, tax returns
were made available to such diverse agencies as the Department of
Defense, the IFederal Trade Commission, the Interior Department, the
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Tennessee Valley Authority and the Veterans Administration, Senator
Weicker said. He said that Justice Department officials had access to
tax return information if it was deemed to be necessary for their work.
“The wide latitude created by pre-1977 procedures gave Federa] offi-
cials the freedom both to rummage through income tax returns for
statistical data obtainable from other svurces and to abuse audit
procedures in order to harm enemies and help friends,” Senator
Weicker said (p. 357).
LIST *

Past abuses of tax return disclosure included the *well publicized
Nixon White House hit list” (p. 857) and the use of tax return infor-
mgmctiion on occupational groups for political purposes, Senator Weicker
said.

American citizens voluntarily file tax returns—*This baring of the
soul” (p. 857)—for revenue purposes only, Senator Weicker said,
stressing that taxpayers do not accommodate their government in this
task for scientific, sociological, political, statistical or non-tax law
enforcement purposes. Taxpayers who lose faith in their government’s
ability to keep their returns secret will be less willing to report hon-
estly, Senator Weicker said, warning, “If taxpayers become convinced
that confidential data they submit each year is being used for political
purposes, how long will it be before cheating is commonplace ? Wide-
spread cheating would be beyond the capacity of our 13,000 revenue
agents to control and our entire system of voluntary self-assessment
would collapse.”

Senator Weicker said the disclosure provisions of the Tax Reform
Act, particularly the requirement that a court order must be obtained
for the inspection of a return, are needed if a proper balance is to be
maintained between the privacy rights of citizens and the duties of
law enforcement agencies. He said that the fact that major narcotics
cases had been made recentlv—the Aranjo trial in California, for ex-
ample—shows that successful prosecutions are possible under the
disclosure provisions of the act. % .. in testimony before this very
Subcommittee within the past week, it has been demonstrated that
cooperative efforts between IRS and other agencies are not proscribed
by the act, and indeed if such barriers do exist they are artificially
imposed by the attitude taken by IRS to joining in such cooperative
efforts,” Senator Weicker said (p. 358).

TGOLS

Senator Weicker also suggested that if the Justice Department had
more expertise in financial investigative work it could more effectively
attack “major corporate white collar or organized criminal activity by
using the legal tools already available to it (p. 359). Senator Weicker
interpreted the decline in prosecutors’ requests for tax information as
reflective of the fact that they are unwilling to do the preparation
necessary to make such requests “or it is an indication that prior to
the passage of the Tax Reform Act the multitude of the requests
for such information without judicial scrutiny, were simply unwar-
ranted” (p. 859).
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In the Nicky Barnes trial—another major courtroom victory won
under the new disclosure provisions—the Justice Department felt the
case would have been lost had there been further delays in receiving
returns requested from IRS six months earlier, Senator Weicker
said. But whose fault was the delay? he asked. “The reason for the
delay is obvious,” he went on. “It was because of the artificial, bureau-
cratic procedures that IRS has established since passage of the Tax Re-
. form Act which have hampered the flow of critical information, even
B when the provisions of the Tax Reform Act have been complied with.

This seems to be IRS’ caleulated way of saying, in effect, that it wants to
! remove itself from participation with other agencies in criminal inves-
| - tigations™ (p. 8349). Senator Weicker said all the Justice Department’s
i eriticism of the disclosure provisions of the Tax Reform Act are mis-
|

; directed. The law is not the problem, Senator Weicker said, explaining

| that the real problem is the way IRS has inter)ireted the law, He said

“ Congress should make it clear to IRS that the Sérvice will be expected
to stop using the Tax Reform Act as an excusé to avoid working with
other agencies in law enforcement. IRS shovld be made to start co-
operating, Senator Weicker said. £

] Tes IRS Vmw From Wasmineron, D.C.

Thres IRS officials from the field—John Rankin of Dallas, Richard
Wassenaar of San Francisco and Willard Cummings of Austin,
Texas—testified before the Subcommittee about the problems they en-
countered with the disclosure and summons provisions of the Tax Re-
form Act. Following their testimony, Senators sought the views of
IRS officials at the national office in Washington. Testifying were
Jerome Kurtz, Commissioner of Internal Revenue; Singleton Wolfe,
the Assistant Commissioner for Compliance; Lester Stein, the Deputy
Chief Counsel; and Tom Clancy, the Chief of the Criminal Investiga-
tion Division. The Subcommittee wanted to know from these men how
they felt about the Tax Reform Act. It was clear that they were far
less troubled by the disclosure provisions of the statute than were their
agents in the field. Senators also wanted to know if IRS policymakers
were allocating sufficient respurces to drug investigations. The wit-
nesses said IRS spent sufficient resources for narcotics investigations.

Kurtz said five percent of YRS’ criminal tax investigative effort is
directed at narcotics traffickers; and overall a total of 30 percent goes
into the combined arcas of narcotics, organized crime strike forces,
gambling and the like. urtz warned against devoting too many spe-
cial agents to the special enforcement program aimed at organized

3 criminals. He said there “would be risks to the voluntary compliance
system if a disproportionate amount of our criminal enforcement re-
sources were directed against any one particular sector of our society,
with the effect of ignoring tax crimes in other sectors.” Kurtz said he

" did not know how honest citizens would comply with the tax laws if
they felt that the bulk of IRS resources were used in pursuit of orga-
nized crime. He said IRS ideally should have “an appropriate nresence
in all areas.” In deciding how to allocate resources, Kurtz said “man-
agement makes hard choices” because the number of tax crimes will
always exceed TRS? capability to investigate (p. 378).
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COOPERATION

Kurtz said IRS is cooperating with DEA. and other law enforce-
ment agencies. He said he understood the need to respond promptly
to disclosure requests and said IRS is trying to speed up its proce-
dures in this area (p. 379).

Admitting some shortcomings at IRS, Kurtz referred to “a weak
point” in his administration of the disclosure provisions: Special agents
who do come across evidence of non-tax crime in financial records are
encouraged to report this information to the IRS national office where
a decision is made as to whether or not to pass the data to the appro-
priate iaw enforcement agency, Kurtz said. But unfortunately, even
though they are able to do this, IRS field personnel are not doing
it and, Xurtz said, the Service will be devoting more time to educat-
ing special agents on what they can and should do under the Tax
Reform Act (pp. 380, 452). As noted earlier in this report on page 51,
IRS Assistant Regional Commissioner Richard C. Wassenaar testi-
fied about just such an instance. He said he had evidence that a police-
man had aceepted a bribe. He wanted to alert local anthorities. The
national office of IRS told him to tell no cne about the alleged bribe.
Wassenaar said the policeman is still on the forece (pp. 222, 223).

When Kurtz testified that it would take more time for IRS to
educate special agents as to how they could work more productively
within the constraints of the Tax Reform Act, Senator Nunn coun-
tered by saying it had taken IRS and the Treasury Department
more than seven years to disseminate one single form called for by
the Bank Secrecy Act. Senator Nunn added, “The discouraging thing
is it has been three years since the law passed and I understand the
reaction out in the field but when we look at the other precedents, we
have heard that it took IRS and Treasury seven years to get one form,
Form 4789. We have a whole generation of young people that are out
there exposed t5 drugs now, and with the tremendous increase in drug
traffic, we just simply can’t wait that long” (p. 452).

VALUES

Kurtz acknowledged that the protections of taxpayer privacy
contained in the Tax Reform Act do restrict the sharing of infor-
mation among law enforcement agencies and do make the process
more cumbersome. But, Kurtz said, the legislative judgment behind
the Tax Reform Act was aimed at balancing the “competing values”
of privacy and law enforcement. “Effective criminal law enforce-
ment is an important public objective,” Kurtz said. “But we must
also protect our citizens’ reasonable expectation of privacy with re-
spect to their tax affairs.” Kurtz said the disclesure provisions of the
Tax Reform Act are not perfect but they should not be amended with-
out taking into account the effect of such changes on fairness and pri-
vacy. He said TRS is working with other agencies to try to formulate
changes in the law that would improve law enforcement effectiveness
and not sacrifice “legitimate privacy interests and considerations of
fundamental fairness” (p. 80).

Kurtz said TRS did not in 1979 devote as many resources to nar-
cotics investigations as it did in 1974. But, he said, much of the in-
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vestigative work in 1974 was directed at relatively low level narcotics
dealers. Today the IRS focuses on Class I and Class IT traffickers,
those drug dealers rated as the biggest by DEA, Kurtz said. Kurtz
insisted TRS has not reduced its commitment to taxing the profits from
narcotics transactions, nor is the Service any less willing to cooperate
with DEA (pp. 385,412).

Kurtz said IRS was investing less resources into its narcotics in-
vestigations but, at the same time, was obtaining improved results by
going after hi%her level traffickers. Senator Nunn said the best infor-
mation he could gather from experts in law enforcement is that it
requires more of an investment of time and resources to investigate
high level trafficking. Kurtz agreed, saying that it dees cost more to
pursue major traffickers but, he added, “there are many fewer cases,”
Senator Nunn said, “You are saying you are shifting your program,
going after high level people and cutting agent man years down by
two thirds. Those two, I submit, are totally incompatible. I don’t think
it is possible for anybedy in law enforcement to agree you can do both
of those at the same time. As a matter of opinion, 1t contradicts every-
thing I have ever heard about law enforcement, the difference between
going after the little people and the big people” (p. 412).

CRITICISMS

One of the criticisms against criminal intelligence gathering and in-
vestigation was that these programs are not cost effective. In his 1974
speech in Honolulu, former IRS Commissioner Donald Alexander
said that in the future IRS involvement in anti-narcotics and strike
force activities would have to measure up against the “revenue and
professional criteria” which are guidelines for the use of all TRS re-
sources. Alexander said law enforcement work would have “to com-
pete openly and equally for resources against our regular tax ad-
ministration activities.” David R. MacDonald, who was Assistant See-
retary of the Treasury when the Narcotics Traffickers Program was
dismantled by Alexander, told the Subcommittee that the NTP was
not considered to be cost effective and that was the reason the critics
of the program used to justify cutting it back, In light of these gsser-
tions; Senator Chiles asked Kurtz if he felt IRS eriminal tax enforce-
ment programs were cost effective, Kurtz said criminal enforcement
should not be judged in terms of direct revenue yield. Its cost effective-
ness he said, is not seen in terms of new dollars collected but by how
it affects and encourages overall compliance. “In all probability, the
criminal enforcement effort is less cost effective than the civil audits
of tax returns, but it has a different impact on taxpayers’ willingness
to comply with the tax laws,” Xurtz said. He said narcotics trafickers
make large amounts of money and rarely pay taxes on it and that
funds spent investigating drug promoters is well spent even if the
taxes reclaimed do not pay the cost of the investigation in every in-
stance. Orfinary taxpayers are favorably impressed by the ability of
IRS to convict underworld figures, he said (p. 889). ‘

Singleton Wolfe, Assistant IRS Commissioner for Compliance, said
the Service participates in joint criminal investigations less often today
than it did in the mid-Seventies. The Tax Reform Act limited the
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ability of IRS to work with the Justice Department, he said, adding
that the number of jeopardy assessments has also declined. Criminal
investigations come under the jurisdiction of Wolfe in the IRS chain
of command,

OVERTIME

Tom Clancy, Chief of the Criminal Investigation Division, said there
were restrictions on the use of automobiles, on overtime pay and on
the use of informants in recent years and acknowledged that his di-
vision did have a morale problem during the Watergate era but that
those days were behind the division now. “Today we are pretty far
along with post-Watergate, with the Privacy Act, Freedom of In-
formation, Tax Reform Act, plus the additional guidelines that have
been established to provide the guidance to our agents of what they
can and should be doing,” Clancy said (p. 414). It was Clancy’s in-
tention to have the Subcommittee understand that morale was high
in the CID and his special agents were satisfied with the management
and guidelines they work under.

The witnesses from the national office of IRS brought with them
statistics and other data that they offered as evidence that they were
managing organized crime and narcotics traffickers investigative pro-
grams that were sufficient to meet the problem. But their statistics were
often incomplete and vague, or they could not be reconciled with data
the Subcommittee had already received from other sources. For ex-
ample, the General Accounting Office reported that TRS makes little
effort to coordinate the information gathering activities conducted
in its 58 district offices. This failure contributes to a lack of national
direction and control in criminal investigation matters, GAO said.
Senator Nunn asked Clancy and Wolfe to respond to that criticism.
Neither of them responded directly to the question. Commissioner
Kurtz did not respond directly either but he did say, “Let me say the
criminal function of the Internal Revenue Service is one that is in-
tegrally related to overall compliance activities. It serves the end, not
only of investigating criminals, as such, but also has a very funda-
mental role in encouraging compliance by everyone. It is clearly
closely related to the overall job of tax compliance” (p. 431).

That response, coupled with the whole tenor of the testimony by
Wolfe, Kurtz, and Clancy that there were no problems at IRS in the
criminal inquiry field, led Senator Chiles to say, “I guess really what
we are getting at as much as anything else, and we can go around
the Maypole a long ways, that everything we get from IRS agents,
from U.S. Attorneys, from the Justice Department, from DEA, from
Customs, from everything is that there has been a deemphasis in IRS
in eriminal enforcement in the Criminal Division. You can give us all
kinds of facts, statistics-—it is hard for us to play that kind of game
with you—but the proof of it, I think, is in the morale of the people
you have got yourself in the Criminal Division. They don’t feel like
they are an elite part of the Service now. They don’t fee] that they are
treated as being one of the major important parts of the Service and if
we get, that perception and if all law enforcement people have that per-
ception, I would certainly thinlk that people that are out there as drug
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traflickers are going to have that perception too, And I think our con-
cern, more than anything clse, is how do we reverse that”? (p. 431).

“T don’t know the answer to it,” Kurtz replied. He added, “I think
there may Dbe a morale problem in the crimmal law investigation en-
forcement community generally in all of the criminal areas—one that
I think was greater and is probably coming more under control—and
not limited to criminal investigators within the Internal Revenue
Service” (p. 431).

DECISION

- Senator Nunn asked who made the decision to reduce investigations
by IRS in organized crime and narcotics, Kurtz said he did not know.
Wolfe said the decision was made in about 1974, He said, “I think
when the programs were changed they said we would go into the higher
echelon cases. I don’t know if there was any decision made just to
cut the number of resources and I don’t know of any case that we had
come up involving narcotics, or organized crime, that we have not
worked for lack of resources. |

“Basically, we said we would work any of those cases that meet our
standards without any concern as to whether they exceeded a given
level or did not reach that level. Of course, I think the Tax Reform
Act has decreased their participation in the strike force area, cer-
tainly, and the fact that . . . some of the strike forces have been cut
back . . . but not to my knowledge do I know of any instance that we
have failed to work a narcotics case that was in the upper echelon that
came to our attention or that we have uncovered through our own
efforts” (p. 445).

Throughout the hearings witnesses discussed the Tax Reform Act’s
disclosure provisions. Particular attention was focused on the require-
ment of the statute wherein the requesting agency must be able to
describe in some detail the tax return or tax information being sought.
Yet the IRS is prohibited by law from telling anyone anything about
the information. Therefore, the requesting agency is expected, to have
information about documents it has never seen. This dilemma came to
be known during the hearings as the Catch—22 situation caused by the
Tax Reform Act.

CHALLENGE

The challenge of trying to describe a document without ever seeing
it or being briefed on it—or even knowing it exists—was discussed by
Richard Fogel of the General Accounting Office. Fogel’s comments, in
this exchange with Subcommittee Chief Counsel Marty Steinberg,
were reflective of the general view of most witnesses regarding the
Catch-22 dilemma:

Mz. Stervsere. Let me ask you this, in following up on the
Cateh—922 situation. Under either the court order route or the
agency request route, certain information has to be given to
the court or to the IRS to receive back from the IRS informa-
tion, Xs that correct?

Mr, Fogrr. Yes.

Mr. Stenveere. And yet, the prosecutor, or any other Fed-
eral agency, cannot see that information or be told about it in
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order to meet the test of the court or the IRS to receive that
information? :
Mz, Foeer. That is correct. {

"

Mr. Sreinsera. Is that the Catch-22 situation we are talk-
ing about ? '

Mr. Fogrr. Yes, and again, that is why we think it is very
appropriate to begin exploring how the law could be changed
to eliminate that type of problem (p. 841).

Jerome Kurtz, the Commissioner of Internal Revenue, told Senators
that the law reads the way it does because the Congress meant for it to
vead that way. If there is a Catch—22 in the statute, that’s what Con-
gress wanted, he said. In that regard, Subcomunittee Chief Counsel
Steinberg and Kurtz had the following discussion:

Mr. STEINBERG. . . . Every witness before this panel . ., has
stated that in their dealings with the act, they face the
Catch-22 situation of attempting to obtain information from
tlge IRS without knowing what information they need to
obtain.

My, Konrz, It is exactly vight, It is not Catch-—92 at all.
It is the explicit policy of the act. ... Catch-22 to me . ..
implies & nonsensical situation, . . . It is a deliberate policy
judgment (p. 459).




VI. BANK SECRECY ACT AND OTHER LAWS AND
POLICIES AFFECTING DRUG CASES

Bank Srcrecy Acr Was Nor Furny Exrorcep

In a small town north of Los Angeles, a man opened an account in
a bank with a $500 cash deposit. A month later the man returned to
the bank. He carried a cardboard box. Inside the box was $2 million
in cash. The man explained that the money was from Mexico. He
~ said he feared that the peso was about to be devalued. He wanted his
money in dollars and he wanted his dollars in American banks.

For two years, members of the Araujo heroin syndicate made cash
deposits in the name of Pedro de la Cruz Alvarez in Southern Cali-
fornia banks. Thirty-nine cash deposits ranging in size from $90,000
to $860,000 were made totalling more than $15 million,

These two actual cases, related to the Subcommittee by the U.S.
Attorney’s Office in Los Angeles, were precisely the kind of bank
transactions that are covered by the Bank Secrecy Act, the 1970 statute
which requires banks to report to the (Jovernment when someone de-
posits $10,000 or more in cash. But in both these instances the Bank
Secrecy Act failed, not because the banks did not file the required
forms—in both cases they did—but because the (Government did not
make proper distribution of the information,

§2 MILLION

Federal prosecutors did find out about the transactions, though.
The U.S. Attorney’s Office in Los Angeles learned of the $2 million
cash deposit from the wife of one of its prosecutors. She heard
about it from someone in a shopping center. Regarding the Axraujo
heroin gang’s 89 deposits, Federal prosecutors, already investigating
the heroin organization, were alerted through procedures established
by the Bank Secrecy Act—Dbut not until two years had gone by and
all 39 deposits had been made and more than $12 million of the $15
million had been transferred to Mexico. During that two-year period,
the currency reports would have been of great value to investigators,
Until they received the reports, there were doubts that the case would
succeed. Also during that period one of the principals in the Araujo
gang fled the United States and never was brought to justice.

The Subcommittee tried to find out why in these cases and in many
others the Bank Secrecy Act has not lived up to-expectations in its
nine-year life. The Bank Secrecy Act, formally known as the Cur-
rency and Foreign Transactions Reporting Act of 1971 (81 U.S.C.
1051 et. seq.), was enacted to provide Federal investigators with certain
financial reports for use in criminal, tax and regulatory inquiries. Tywo
provisions of the statute have special importance for narcotics in-
vestigations. The first provision says that banks must file reports with
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the Internal Revenue Service on unusual financial transactions of
$10,000 or more. These filings are done on form number 4789 and
consequently ave called 4789 reports. The statute also requires that
form number 4790 must be filed with the U.S. Customs Service by any
person. or business entity that transports, mails or ships $5,000 or
more in currency or other monetary instruments into or out of the
United States.

While the Bank Secrecy Act became law in 1970, Treasury Depart-
ment officials acknowledged to the Subcommittee that it was not until
1979—nine years later—that the Department started to set up the
procedures for the use and dissemination of forms 4789 and 4790,

CURRENCY

Richard J. Davis, the Assistant Secretary of the Treasury for En-
forcement and Operations, testified that his Department is worried
about the fact that so few successful prosecutions have been made
under the Bank Secrecy Act. One problem was the failure of the Treas-
ury Department to adequately assemble, analyze and distribute cur-
rency reports, Davis said. He said that the “exemption list” was abused
by persons and entities who claimed and received them but were not
entitled to being excepted from the law. Davis said the act allows ex-
emptions to be given to certain businesses which transact substantial
numbers of currency transactions daily. The abuse occurred when busi-
nesses were placed on the exemption list which were fronts for orga-
nized criminals. Davis said banks and other financial houses were giv-
ing these exemptions and had become lax in seeing to it that the enter-
prises were legitimate, Now, he said, the rules for exemptions are
tighter and banks must report to Treasury on their exemptions. The
Department may direct the bank to take away the exemption in specific
instances, Davis said. He did admit, however, that background inquiry
on businesses on the exemption list has not been thorough enough. Nor,
he said, is there any routine check with State, local and Federal law
enforcement agencies on the persons involved in the businesses.

Senator Chiles suggested that Treasury publish periodically its ex-
emption list and circulate it to local law enforcement agencies so that
they could assist in identifying businesses which are on the exemption
list and are serving as fronts for organized criminals. Acknowledging
the additional paperwork requirements created by more comprehen-
sive background checks on exempt companies, Senator Chiles said
Treasury should place more of the burden on the banks for attesting
to the legitimacy of the firms and their principals. Senator Chiles said
those banks which do not take seriously their responsibilities under the

Bank Secrecy Act should be made to understand that their continued *

failure will be publicized by the Government. “I notice that they are
tremendously concerned about adverse publicity,” Senator Chiles said.
“The mere fact that we were starting to hold hearings in regard to
banks caused a tremor to go through the banking community in South
Florida—more than a tremor, it was shock waves . . . when Treasury
and when this Subcommittee first started looking into the bank trans-
actions caused a tremendous amount of concern.
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PUBLICITY

“If they have some understanding that they could get some bad
publicity out of this, where they are dealing in a cavalier fashion
with people who are bringing in laundry bags full of money, that they
should have every reason to believe, and to know, that those aren’t
coming from proper persouns. I think you would find that would be one
of the best safeguards you could have.

“I don’t want to tar them if legitimately they wouldn’t have known
about these transactions. But where they are being sort of greedy or
selfish in taking those deposits, knowing that it is tainted money, they
have got to know there is a downhill side on that” (p. 155). ‘

More cooperation from the banks was also called for by Irvin B.
Nathan, Deputy Assistant Attorney General in the Criminal Division
of the Justice Department. He said the banks need to work harder at
compliance with the requirement that they report all cash’transgac-
tions of $10,000 or more, There had been few prosecutions for non-
compliance, he said, but should negleet of the law become widespread
thers was no way Justice could cope with it alone. What is needed, he
said, is more enthusiasm on the part of the banks to recognize the
problem the Bank Secrecy Act was «designed to solve and to help the
Government solve it. “We simply cannot have a situation where legiti-
mate businessmen turn their backs on the issue,” Nathan said. “We
need them to come forward and provide information and stop assist-
ing with their eyes closed or with blinders on to this problem. We need
closer supervision by the bank regulatory agencies to make sure there
is compliance with the Bank Sscrecy Act. Maybe there should be some
amendments that would require reporting with vespect to wire trans-
fers as much as with vespect to cash deposits because, of course, the
narcotics financiers who are becoming increasingly sophisticated, sim-
ply transfer their funds by wire from banks in this country to other
banks in this country and also to foreign banks” (p. 82).

GANG

The Araujo heroin gang prosecution is a good example of what
positive results can spring from sound financial investigation backed
up by spirited cooperation among Justice Department, Drug En-
forcement Administration, Customs and IRS investigators. But,
according to the man who prosecuted the Araujo gang, the case also
had serious difficulties that were frustrating because they could have
been avoided. Robert Perry, the Assistant U.8. Attorney in Los An-
geles who headed the narcotics prosecution, told the Subcommittee
about the two-year delay in obtaining currency reports on the gang
members’ $15 million deposits in the fictitious name of Pedro de la
Cruz Alvarez. Nonetheless, the reports were better late than never,
Perry said, attesting to the great value of currency reports in any case
based on financial investigation. He said the inquiry was bogged down
until the reports arrived. “I would say that we had our investigation
very definitely stalled and we really weren’t going very far,” Perry
said. “We had some stale informants who were growing staler, and it
was just a very difficult case, and it looked like we were going to have
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to move on to other things and then we learned about the money and
we got IRS involved and we were able to make the case” (p. 111).

Perry recommended creation of a system whereby currency trans-
action reports would be made part of an overall mtelligence filing
system. That way, he said, investigators could more readily identify,
cross reference and match known criminals and their activities with
suspicious bank transactions. Perry said that in order to receive a
currency report from the Treasury Department he must request the
report in the name of the person who made the deposit. Perry said
that in the Araujo case this procedure would never have led him to the
gang members because their accounts were in the name of Pedro de 1a
Cruz Alvarez. Therefore, Perry concluded, an analysis unit should be -
formed to flag all suspicious currency reports for veferral to the ap-
propriate Federal investigative office.

"o

DEPOSITS

David R. MacDonald, former Assistant Secretary of the Treasury,
said Internal Revenue Service authorities could have made effective
use of the forms 4789 and 4790 regarding large cash deposits and
transfer of large sums in and out of the country. He said these forms |
could have been of value to IRS in tracking down foreign bank ac- ;
counts held secretly by Americans. But IRS chose instead not to make
the most of this tool. Moreover, he said; TRS and other Treasury
Departiment components were not as willing as they should have been
to help other law enforcement agencies use the new statute and the
documentation it generated. “IRS would not cooperate in our effort
to make this information available as Congress had intended,” Mac-
Donald said. “This caused years of delays in dissemination of vital
information which could have been used to track down narcotics traf-
fickers and organized crime figures” (p. 264).

Also critical of IRS in this vegard were two former senior IRS
intelligence officials, John Olszewski and Lee Venable. They testified 3
that IRS collected thousands of 4789 forms regarding bank cash |
deposits of $10,000 or more but did nothing with them but let them {
pile up unstudied in service centers. They said that from their own !
personal experience many of these transactions could have provided :
important leads to the identities and activities of major narcotics |
traffickers and organized crime figures. They said this documentation
would have been especially valuable to investigators trying to track
down the financial routes criminals used to transport their illicit |
money,

Eln{er B. Staats, the Comptroller General of the United States L
recalled & General Accounting Office study of April 1979 in which IRS 3 4
was criticized for not developing a compliance program to ensure that
required currency forms were filed. GAO said IRS had not only failed :
to enforce the law, it had neglected to make good use of those forms it b
did receive.

SEIZURES

Nathan and Davis said the Bank Secrecy Act should he amended
to enable the Government to give cash rewards to persons who volun-
tear information that Itads to currency seizures. They said Govern-
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ment needs to provide incentives to encourage people to enlist in the
drive against narcotics traflickers and financiers. They said the rewards
would cost the taxpayer nothing because they would be taken from
the currency seized.

A second amendment to the Bank Secrecy Act was recommended by
Nathan and Davis. They proposed writing new language for the
statute in which the authority of the U.S. Customs ig spelled out
specifically regarding searches of persons suspected of carrying cur-
rency and monetary instruments over the $5,000 limit in and out of
the country. As the statute reads now, it is unlawful to enter or leave
the United States without filing a form revealing the transport of
that sum of money. But, while Customs officials have the constitu-
tional right to search travelers suspected of carrying contraband such
as jewels and drugs, there is debate over whether they may use this
authority to search for currency or monetary instruments. The statute
as presently written calls for a search warrant preparatory to the Cus-
toms search,

The Bank Secrecy Act needs to be amended in one other way, Nathan
and Davis said. Section 231 (ag of Title 31 should be changed to include
attempts to import or export $5,000 or more without filing the requived
form, they said, pointing out this dilemma faced by Customs authori-
ties: Federal courts have held that the law defines the crime of trans-
porting currency without reportinsg it as being commitied when the
violator actually leaves the United States. Thus, authorities must stand
by and let the violator actually leave the country—only then has he
committed the crime. But once he has left the United States the cur-
rency carrier is outside American jurisdiction. e cannot be arvested by
American authorities, Nathan and Davis said the dilemma, is easily
avoided by making it a crime to attempt to import or export unre-
ported currency and monetary instruments. Then—once the law is
changed to include the attempt—a person who tries to clear Customs
at an American airport, for example, and is found to have more than
$5,000 hidden in his luggage would have violated the law without
actually boarding the aircraft. At this writing, legislation is pending
before the Congress that would amend the Bank Secrecy Act by
making it illegal to attempt to violate the statute.

Sorcorrrrrr Bxanmmes Bam Porioy

The Subcommittee received testimony about the effects of low bail
léeqxﬁrements on DEA’s efforts to immobilize major narcotics traf-

ckers.

Jimmy Chagra was a reputed narcotics dealer of considerable
wealth. Just how weulthy he was was apparently not known, at least
not to the judge who allowed Chagra to remain free on a $500,000
bail following his conviction on a drug charge. Chagra, deciding he
would rather forfeit a half million dollars than go to jail, jumped
bail. According to Peter B. Bensinger, Administrator of the Drug
Enforcement Administration, the Chagra case is a good example of
why judges should set higher bail for narcotics traffickers. “For the
trafficker with thousands or even millions in cash at his disposal, bail
is merely another business expense.” Bensinger testified. “For Jimmy




- e T

106

Chagra in Texas, it was a ticket to freedom after being convicted”
. 66), '

P’I.‘ho)Ohagm case is one of many instances of how bail presents little
difficulty to major drug traffickers. Bensinger cited two more examples.
Tn the first, two men were arrested, charged with manufacturing PCP,
and released on bail. While on trial for that charge, the same two
men wore arrested and charged with conspiring to manufacture PCP.
Enough material to make ten pounds of PCP was seized at the time
of their second arrest. In the second example, & man was arrested on
drug charges and released on bail. While out on bail, he was arrested
in another State and charged with conspiring to smuggle 58 pounds

of cocaine from Bolivia to the United States.

FELONS

Bensinger said accused drug violators often return to the illicit drug
business before trial. He said some drug trafickers, who already are
convicted felons, are being released on low bail amounts or on personal
recognizance. Bensinger said that many drug traffickers simply do
not show up in court for their trials. Often the bail violators leave
the country.

A 1977 DEA study cited by Bensinger showed that 71 percent of
DEA’s serious defendants were released on bails of $10,000 or less.
More than half of these defendants were free on bond for seven months
to a year. The DEA survey indicated that there were wide regional
discrepancies in average bail amounts for the same drug offense. It was
also shown that nearly half of the charged drug traflickers were re-
cidivists or foreigners in this country illegally. “There is a clear need
for reform of the bail systeny,” Bensinger said, “The current system
does not work” (p. 66).

A similar view was given by the House Select Committee on Nar-
cotics Abuse and Control in a 1077 report. The Committee said that
enrrent law allows major traffickers to be released to the community
and & significant number of these go right back to their illegal drug
activities; or they become fugitives. (Exhibit 5, p. 110.)

The U.S. Attorney’s Office for the Central District of California
reported that 40 percent of all narcotics violators in the district
jumped bail and forfeited bond from 1976 to 1979. (Exhibit 17, p.
110.)

The Bail Reform Act of 1966 (18 U.S.C. 3146 ef seq.) was passed
to assure that criminal defendants, regardless of their financial status,
are not needlessly detained awaiting trial. Under the Act, the judge
is to take into consideration whether or not bail will insure “the ap-
pearance of the person as required.” The Bail Reform Act does not
address the issue of whether, pending trial, the defendant is likely to
commit eriminal acts, such as narcotics traficking and pose a “danger
ta the community.” In another seetion, 18 UL.&.C. 3148, the Act pro-
vides that in capital offenses—those crimes punishable by death—the
judge may refuse bail on grour.ds that the defendant’s continued free-
dom may threaten people, Drag violations are not capital offenses.

B
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DANGER

That section also provides that Jdefendarits in capital cases and de-
fendants convicted of criminal acts but awaiting sentencing or the
outcome of an appeal may be released on bail but only if the judge
foels that the defendant will appear in court and poses no danger
to any other person or the community. If the judge decides the op-
posite is true, the defendant can be held without bail. ‘Where the
danger to the community rationale is used to detain a convicted drug
offender awaiting appeal, there must be substantial evidence that the
community would be threatened by the defendant’s release. :

According to Irvin B. Nathan, Deputy Assistant Attorney General
in the Criminal Division of the Justice Department, one way to accom-
modate the provisions of the Bail Reform Act, and at the same time
strongly encourage the defendant to show up for his trial is to make
bond so high that even bigtime drug traffickers will think twice about
posting or jumping bail. "According to Nathan, that is one of the ad-
vantages to making financial investigations into major drug syndi-
cates. Nathan testified that frequently judges set low bail becanse they
are not aware of the large amounts of cash the defendant is alleged to
be dealing in. “I don’t think that often we have provided enough in-
formation to the courts as to the magnitude of the problem, both with
respect: to that individual and the problem to the community gener-
ally,” Nathan said. “I think we could enhance our ability to do that if
we had before the court tax violations as well as in which we were
given an opportunity to demonstrate the amount of money that is
available and the likelihood that these individuals can meet the high
bail and go out and continue to traffic” (p. 47).

As early as 1978, the U.S. General Aeccounting Office warned that
drug traffickers too often were being released on bail for long periods
of Hme and were engaging in illegal narcotics transactions.
Again in October of 1979, & GAOQ report raised the bail issue, pointing
out the low bails and bail-jumping traffickers have weakened the effect
of drug enforcement. In this 1979 report. GAQ noted that to offset
the problem, it had been proposed that the Federal bail statute be
amended to enable judges setting pretrial bail in all serious, noncapital
cases to consider whether a defendant released on bail would pose a
danger to the community.

GAO recommended that the Congress consider amending the Bail
Reform Act of 1966 to enable judges to consider the likelihood of
the defendent’s participation in drug trafficking in the factors that go
into the decision to set hail. GAQ concluded, “The bail law itself has
hampered immobilization efforts. The Bail Reform Act . . . allows
many alleged drug traffickers to be released hefore trial, providing
them the opportunity to traffic in drugs.”

SentENcING Poricy Is RuviEwWED

The Controlled Substances Act of 1970 provides a maximum penalty
of 15 years’ imprisonment per count for firsf offenses and 30 years’ im-
prisonment per count for second offenses. Judges rarely give sentences
that tough, however. And, iust as he had wreed reform in the Bail
Reform Act of 1066. Drug Enforcement Administrator Peter B. Ben-
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singer also testified in support of longer sentenc.s for drug violators.
“T think that drug traffickers weigh the risks involved when consider-
ing whether or not to set forth on a particular venture,” Bensinger
testified. “The present structure of the Controlled Substances Act
does not send a strong enough signal to the trafficker of large quantities
of marijuana. The Act in its present form makes it plain to the traf-
ficker that a great risk lies in dealing in heroin, but not in marijuana”
(p. 66). Bensinger recommended that penalties for marijuana traf-
ficking be increased. He said marijuana trafficking is “big business”
ayid sentences should reflect the seriousness of the offense. He noted that
secently judges had given stiffer sentences when the marijuana viola-
. tions were found to be connected with large cash seizures, -
Jim Smith, the Florida Attorney General, also asked the Subcom-
mittee to consider increasing Federal drug sentences, Violators know
Tederal penalties are mild compared to laws in those Btates, like
Florida, which have adopted tougher sentencing. . . . our law en-
forcement people complain that criminal prosecutions for narcotics
violations under Federal laws result in slap-on-the-wrist sentences of 2
few years,” Smith testified. “When Sherif Frank Wanika of Lee
“County arrested a group of smugglers on Fine Tsland in cooperation
with Customs agents, the defendants pleaded to go into Federal cus-
tody because of the more lenient sentencing laws” (p. 164).

STUDY

A study by DEA of 919 defendants whose Federal court dispositions
were reported in 1976 disclosed that 24 percent of the convicted seri-
ous offenders—those found to be trafficking in, distributing drugs—
received probation. Sixty-one percent of those convicted of serious
offenses received sentences of three years or less. And 81 percent re-
ceived sentences of six years or less. The study found that actual time
served averaged 43.2 percent of the sentence imposed.

The General Accounting Qffice found that court statistics reveal
that drug violators are usually not incarcerated for long sentences.
“This continues to negate the deterrent effect of prosecution,” GAQO
said, citing its own 1973 survey that showed most convicted narcotics
violators were receiving sentences of five years or less. “There was a
tendency in these cases to impose short periods of incarceration even
thongh the cases involved major traflickers who profited substantially
from their erimes,” GAQ said. A second survey, this one done at
GAQ’ request by the Administrative Office of the U.S. Courts, showed
that of 2,143 serious offenders sentenced in fiscal year 1977, 20 percent
received probation, 28 percent received three years or less, 21 percent §
got three to five years and 30 percent were sentenced to five years or
more. GAQ noted that most narcotics convicts are eligible for parole
after serving one-third of their sentence.

Justice DeparrmenTs “Duan Prosecourion” Porroy

The “dual prosecution” policy of the Justice Department says, in
general, that a person will not be tried for two similar and related but
separate crimes stemming out of the same series of actions. In effect,
the policy requires that all offenses arising out of a single transaction,
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such as drug trafficking and evading taxes on the ensuing profits, will
be tried together—or, in the absence of trying them together, the first
prosecution will be sufficient. For example, a major narcoties traflicker,
the subject of a comprehensive tax evasion case, might also have been
charged with & misdemeanor violation of simple possession of & small
amount of illicit narcotics. While the Internal Revenue Service works
up the much more serious tax case, the man is trvied on the misde-
meanor. He is convicted and given a light sentence. Meanwhile, the
IRS completes its tax evasion investigation and refers it to the Tax
Division of the Justice Department for prosecution. Justice declines
prosecution on the tax evasion charges because of its “dual prosecu-
tion” policy. Critics of that policy say it subverts the notion of even-
handeg justice, it is inefficient and wasteful of Government resources
and it gives major drug dealers an advantage they don’t deserve.
Criminals should be charged with both erimes when both crimes are
serious; or, when one offense is minor and the other serious, the more
serious charge should be prosecuted, critics say.

One such critic is Richard C. Wasgenaar, Assistant Regional Com-
missioner of the IRS’ Criminal Investigation Division for the Western
region. He testified, “I guess I find it difficult to find the substantial
navcotics trafficker who is not guilty of some other kind of misde-
meanor. If the conviction of those misdemeanors is, in fact, going to
prevent us from prosecuting them on felony charges, then perhaps
we are in the wrong business” (p. 240).

Oliver B. Revell, Deputy Assistant Director of the FBI's Criminal
Division, had a similar view. He pointed out that the “dual prosecu-
tion” policy, coupled with the Tax Reform Act’s requirement of little
or no exchange of information between IRS and prosecutors, resulted
in organized criminals being charged with one set of offenses while
another series of tax charges is being readied by TRS. What happens,
Revell said, is that IRS often has no reason to proceed criminally
against those criminals who are breaking other laws along with their
tax violations. “A. very important arvea of criminal law enforcement”
has ben cut off, Revell said (p. 245).

REVIEWS

The Comptroller General of the United States, Elmer Staats, testi-
fied that GAO has examined the dual prosecution policy and found
it unsatisfactory. He said time delays and duplicative legal reviews
affect all criminal tax cases. These delays have a particular impact on
IRS’ drug-related investigations because narcotics violators are often
arrested and convicted on drug charges before IRS can fully develop
the related tax case for prosecution, Staats said. Fe said that when
the drug charges are tried first, the Justice Department usually de-
clines to prosecute for criminal tax fraud. “In such instances,” Staats
said, “IRS has wasted scarce investigative resources and the drug
dealers’ resources remain intact” (p. 310).

The General Accounting Office cited two illustrations of how the
dual prosegution policy works to the disadvantage of comprehensive,
balanced law enforcement. In the first case, a person who had failed to
report at least $150,000 during a two-year period was sentenced to one
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year in prison on a narcoties misdemeanor. IRS attorneys did not
Yorward this case to Justice for review because the person was already
in prison and the dual prosecution policy would have precluded
another trial. In the second example, the Justice Department declined
to prosecute a major narcotics violator on eriminal tax charges be-
cause he pled guilty to a felony indictment count carrying a maximum
sentence of five years in prison. Subsequently, the subject was sen-
tenced to five years’ probation. “IRS’ investigation proved useless from
a gah(ninéxll t)ax stanhpoint, although civil actions may result,” Staats
said (p. 310).

About these cases and the Justice Department’s dual prosecution
policy in general, Staats said, “To correct these problems and better
use IRS’ investigative skills in deterring drug traffickers, TRS and
DIEA should coordinate their investigations more closely. The Justice
Department should also reevaluate its dual prosecution policy as it
relates to narcotics traffickers” (p. 310).

JUBCOMMITTEE STUDIES Posse COMITATUS STATUTE

During the hearings, several witnesses discussed the ways in which
the United States Armed Services could assist Federal drug enforce-
ment in combatting the drug traflic. But, they said, such assistance
has been limited by the current interpretation of the Posse Comitatus
statute, 18, U.S.C\. 1385, The statute was designed to preclude the use
of Tederal troops to enforce civilian law, The Posse Comitatus statute,
adopted after the (livil War, makes it unlawful to deploy “any part”
of the armed services “as a posse comitatus or otherwise to execute
the laws” except in those instances specifically authorized by the Con-
stitution or Congress. A fine of up to $10,000 or a sentence of up to two
years, or both, can be imposed on violators of this law.

Robert Asack, Director of Air Control for the U.S. Customs Serv-
ice, told the Subcommittee that often radar and other electronic detec-
tion equipment used by civilian law enforcement agencies is not so-
phisticated enough to track the movements of drugs as they are shipped
along and across and nenr the U1.8. border. Traffickers frequently ship
drugs in modern aireraft and fast moving ocean vessels. Asack said
military installations along the border are often far better equipped to
note the movement of drugs than are civilian authorities. The military
has permitted drug enforcement officials to have access to radar equip-
ment which has been of assistance in identifying some smugglers. How-
ever, Asack testified, whenever military personnel who routinely use
radar to monitor 1.8, borders get information on a drug smuggler
they do not generally pass this information along to law enforcement.
He recommended that the law be amended to clearly allow military
petrsonnel to serve this function (pp. 136, 137).

PRINCIPLE

Richard J. Davis, Assistant Secretary for Enforcement and Opera-
tions of the Department of the Treasury, also addressed the issue of
possa comitatus in his testimony. Dayis noted that the general principle
of military non-involvement in civilian affairs was a sound one, and
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that efforts to modify this doctrine should be undertaken with caution.
He would “however, like to see an expansion in specific areas of coop-
eration with the Coast Guard, and in general would like some modifi-
cations to be made in the support area” (pp.136,137). '

Florida Attorney General Jim Smith said military assistance would
be 2 major step forward in controlling the flow of smuggled drugs into
his State, Smith said he does not favor the use of milifary resources in
civil law enforcement except in “the most dire circumstances.” But,
he said, so serious is the drug problem in Florida that such extreme
circumstances exist now. Smith recommended changing the law in
such a manner as to allow the transfer of information obtained in
military surveillance to civilian authorities (pp. 165-166). He said the
services routinely electronically gather information about aircraft and
ship movements and this data would be of considerable value to civil-
ian authorities. o

The House Select Committee on Narcotics Abuse and Control
commissioned the Congressional Research Service of the Library of
Congress in 1977 to do a study of the application of the Posse
Comitatus statute to the use of the military in the enforcement of
narcotics laws According to that study Congress enacted the Posse

Comitatus statute in response to various alleged abuses of the use of .

military force in civilian matters following the Civil War. The
original intent of the statute was to prevent the use of soldiers to
assist the local marshal in carrying out his work. Senators and Con-
gressmen also objected to the use of troops to collect taxes, main-
tain order during strikes and influence elections by intimidating
voters. The Congress wanted to insure that civilians would not be
subjected to military law and discipline. The law was supposed to
prevent the military from being used to carry out a court order,
process or other lawful command of a civilian government. The Con-
gress intended that the only proper role for the armed services was to
suppress forces too powerful for civilian authorities to overcome, the
research study reported. ~
RULINGS

Since its enmactment, the statute has been interpreted by various
court decisions including Wrynn v. U.S., 200 F. Supp. 457 (E.D.,
N.Y. 1961) ; U.8. v. Walden, 490 F2d 372 (4th Cir. 1974); U.S. v.
Casper, 541 F2d 1275 (8th Cir. 1976); U.S. v. McArthur, 419 F.
Supp. 186 (D. N.D. 1076); U.S. v. Red Feather, 392 F. Supp. 368
(D.S.D. 1974) ; U.8. v. Jaremillo, 380 F. Supp. 1875 (D. Neb. 1974),
510 F2d 808 (8th Cir. 1975). The most recent event which revived
interest in the statute was the situation at Wounded Knee, South
Dakota, where various members of Indian tribes demonstrated and
troops were used in various ways to assist Federal law enforcement
in dealing with the situation.

In its study of Posse Comitatus, the Congressional Resesrch Serv-
ice said the statute clearly prohibits the use of military personnel to
perform authoritative acts such as making arrests, searches, seizures
or custodial interrogations on civilan offenders within the civilian

14Pge of Military against Drug Smugglers in Southwestern United States,” Congres-
slonal Research Service, Library of Congres, Apr. 14, 1977,




BBV Seusmiolss

112

community. Similarly, the statute prohibits the use of military per-
sonnel as informants, undercover agents or non-custodial interrogators
in a civilian criminal investigation that does not inyolve potential
military defendants or is rot intended to lead to any. official action
by the armed forces. - - S R .

However, court rulings on how the Posse Comitatus statute applies
to “indirect” military sssistance to law enforcement have varied sub-
stantially. The legislative history of the statute has provided courts
virtually no guidance as to whether or not purely support services
might be legall provided. Consequently, cases have had to be
resolved on an ad hoc basis without a consistent informing principle,
and have frequently been contradictory, the CRS study said. *

RADAR

There is no case on the books which definitively answers the ques-
tion whether the military may or may not provide to drug enforce-
ment officials such things as information gathered from radar and
other sources; the loan of military equipment and facilities; or the
services of the military to provide training and expert advice. These
are the areas where cooperation is currently being sought. However,
the legality of engaging in these cooperative efforts is tied to an inter-
pretation of an inconclusive body of case law, the CRS study said.

The military has interpreted the law as allowing it to supply somse
forms of equipment for use by drug enforcement officials. But for the .
wost part, the armed services haye not ventured further into provid-
ing other forms of support services to drug enforcement, The CRS
study concluded that the military’s caution in entering this ares may
well be justified. Given the broad language of the Posse Comitatus
statute and the case law as it stands today, the most probable result
of a case challenging the use of military support services in appre-
hending a drug offender would be a finding that such military support
was in violation of the Posse Comitatus statute, the Congressional
Research Service concluded. - ‘
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VII FINDINGS AND CONCLUSIONS

This report concerns how Federal law enforcement can more effec-
tively investigate and prosecute major drug dealers and their syndi-
cates. The Subcommittee recognizes that law enforcement is not the
only solution to the drug problem. There is great demand for illicit
drugs in this country. Until demand subsides the problem will still
exist. : - :
However, it is also apparent that the availability of illicit drugs
has reached epidemic proportions. Law enforcement cannot reduce
demand. But it can do a better job of controlling the supply of drugs
being sold. To that extent, it should be a deep embarrassment to the
United States Government that this Nation is literally awash in illicit
drugs. Heroin, cocaine, marijuana and all varieties of synthetic drugs
are available to anyone who wishes to buy. The richest nation in his-
tory is also the most dependent on drugs—and the least capable of
controlling their importation, distribution and use, - =

- The U.S. General Accounting Office in October of 1979 gave a de-
scription of how widespread the drug trade is. Since 1973, GAO said,
450,000 to 500,000 persons have used heroin daily. In 1977, ahout 1.7
million persons used heroin occasionally. About 7,800 persons died in
1977 as a result of drug use. About 19 percent of property crimes are
heroin-related. The use of the hallucinoger PCP has nearly doubled
from 1978 to 1979 and surpassed the use of LSD. PCP is regarded by
many experts as potentially the most harmful of the commonly used
drugs. Cocaine and marijuana have moved from the fad stage and
have become accepted by an increasing number of Aunerican people.

- Their use often begins by boys and girls as young as 12 years old. In

1977, it was reported that cocaine was being used by sixth graders in
soms schools.. : '
: " PERCENTAGE ‘

(A O said the public uses marijuana more than any other psycho-
active drug. About 43 million Americans have tried marijuana, and
its use has been rising steadily in the last 10 years. Marijuana use is on
the increase in the armed forces. The percentage of young people
using marijuana on a daily basis is increasing and Is now approaching
nine percent among high school seniors nationwide. Average monthly
use of marijuana is estimated at one person in 25 for 12 and 13 year
olds; and one in seven for 14 and 15 year olds. The American market
consumes between 60,000 and 91,000 pounds of marijnana a day, re-
sulting in an outlay of between $13 billion and $21 billion a year.
GA.O said the enormous profits of drug trafficking attract many profit
seekers who see, and often realize, opportunities i the narcotics trade
that far outweigh those offered by legitimate businesses. :

The drug traffic is so large that the amount of money it generates
is beyond most people’s comprehension. The National Narcotics Intel-

(113)
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ligence Consumer Committee, an organization of Federal agencies
working to control drugs, estimated that the retail value of illicit
drugs in the United States is between $44 billion and $63 billion. By
comparison, the Department of Commerce estimates that American
consumers spent $50.8 billion for the purchase of new cars in 1978.

There is no question then, that the drug problem is massive. Tobring
it under control, the Federal Government must mount a comprehensive
campaign, using all the resources available to it. Above all, those com-
ponents of the executive branch involved in drug enforcement—-the
Justice Department, the Drug Enforcement Administration, the Fed-
eral Bureau of Investigation, the Customs Service, the Internal Reve-
nue Service—must work in close and willing harmony. There is no time
for interagency rivalries or bickering. The American people have no
patience for excuses and explanations as to why Federal efforts cannot
substantially reduce the drug trade. ‘

HARMONY

Insofar as the IRS is concerned, the desired harmony does not exist.
The IRS should be a principal participant in Federal drug investiga-
tions. IRS is net involved to the extent it should be. Moreover, its
limited participation in Government drug control efforts is declining.
There are two major reasons why TRS is not participating. First, some
IRS policymakers do not wish for TRS to play an active role in investi-
gations of organized criminals and drug traffickers. Second, the dis-
closure provisions of the Tax Reform Act of 1976 frequently prohibit
and. discourage IRS involvement in investigations of organized crimi-
nals and major drug syndicates. ~

In all too many instances, IRS has stopped working with the Justice
Department, DA, the FBI, and other Government components as
they seek to forge a coherent strategy to control the drug traffic. Such
o strategy cannot be built or implemented without IRS. This is be-
cause the most effective method of disrupting the big drug syndicates
is through financial investigation—and financial investigation isa form

of inquiry which the IRS can do better than any other Federal agency.

For the Federal Government to conduct complex financial investiga-
tions of major drug syndicates and not use the IRS is comparable to a
baseball team not using its best players for the championship game.

Financial investigation includes tracing the movement of funds,
analyzing business transactions, studying investment patterns, compar-
ing lifestyles with income and, in general, establishing evidence of
criminal conduct through evaluation of how alleged drug dealers con-
duct their financial affairs. By training, temperament, and on-the-job
experience; TRS special agents are the best the Government can field
to conduct financial investigations.

The Tax Reform Act of 1976 was a comprehensive tax bill that,
among other things, tightened the rules governing the disclosure by
IRS of tax returns, tax information, and non-tax data. The disclosure
provisions were enacted in the wake of Watergate. Based on proven
and alleged abuses, they were intended to enhance the privacy of tax
returns and prevent their being used for political purposes.

—
—
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REQUIREMENTS:

According to the disclosure provisions of the statute, the Justice
Department and other law enforcement components may obtain a tax
reburn or taxpayer return information for investigation of non-tax
crimes such as drug trafficking by securing an ex parte court order.
Before the court order is granted, the judge must be satisfied that three
requirements have been met. First, it must be shown that there is
reasonable cause to believe that a erime has been committed. Second,
it must be shown that there is reason to believe that the tax informa-
tion being sought is probative evidence of the commission of the crime.
Third, it must be shown that the informnation cannot be obtained from
another soutce and is the most probative evidence available, :

Satisfying all three requirements can be difficult. It is sometimes
impossible. The requesting agency often is placed in the position of
having to know the details of documentation it has never seen or been
briefed on. Justice Department officials call this dilemma their
“Catch-29” problem. Prosecutors ask, “How can we be expected to de-
seribe in such detail tax documents we have never seen or been told
about?” The answer is they should not be expected to do the
impossible.

The disclosure provisions and the way they have been applied have
had an adverse effect upon law enforcement and have reduceg coopera-
tive work between IRS and other agencies, The disclosure provisions
make it difficult to obtain IRS assistance, even in cases that were ini-
tiated jointly by IRS and the Justice Department. The disclosure
provisions, as interpreted by IRS, prohibit it from telling other agen-
cies what cases it is working, This leads to unfortunate situations in
which IRS investigators, assigned to organized crime strike forces, sit
by silently while other ¥ederal agents try to coordinate their efforts.
Everybody cooperates—except the IRS people: Morale suffers. Some
U.S. Attorney’s offices, impatient with the Tax Reform Act and with
IRS recalcitrance, have begun to exclude IRS from joint projects.
Even when the statute’s requirements are met and tax returns are dis-
closed, the bureaucratic delay consumes so much time that the value
of the evidence obtained is diminished, if not lost altogether. In addi-
tion, the demonstrated expertise that IRS brings to financial investi-
gations is lost to other law enforcement agencies. It is as if IRS were
not only a separate agency but were also part of a separate govern-
ment, serving purposes and goals having little to do with this Govern-
ment’s avowed resolve to control the drug traffic.

SUBPOENA

In the “Case of the Trash Can,” the problems caused by the wis-
closure provisions were clearly demonstrated. DEA was working ou
a drug inquiry in Philadelphia. Drug agents learned that TRS was
on the case too, and that one of its investigators had found a trash
can with evidence that would have been valuable to the DEA case.
The Federal prosecutor in the DEA case subpoenaed the IRS investi-
gator. IRS refused to allow the investigator to respond to the sub-
poena, arguing that under its interpretation of the Tax Reform Act,
a court order was required. The law hag been interpreted to mean
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that tax return information includes almost anything that comes from
the taxpayer in the way of documentation. By the time the prosecu-
tor was given the evidence from the trash can, the trial had ended,
the suspect had been convicted anyway and many Justice Depart-
ment attorneys were wondering about the value and intent of a law
that prohibits the most elementary cooperation between IRS and
other agencies, ; :

The disclosure provisions have been interpreted in a strict manner
by IRS. One DEA agent gave an IRS man a list of persons whose
activities might be of interest in future tax cases. The DEA agent
misplaced his own copy of the list. He asked the IRS man for a copy.
The IRS investigator refused, saying the list was now a tax matter
and the Tax Reform Act precluded him from sharing it with any-
one, including the agency which gave it to him. Similarly, an FBI
agent asked IRS to examine and copy evidence he had developed and
then return it to him. TRS took the information but refused to return
it, citing the disclosure provisions of the Tax Reform Act. These
examples demonstrate the folly caused by the disclosure provisions.

IRS investigators often come upon non-tax criminal information
in the normal course of their work. No longer can IRS automatically
turn this information over to the appropriate law enforcement agency.
It cannot even alert the appropriate agency to request the informa-
tion. The decision is left; in the hands of the Secretary of the Treasury,
who, acting upon the advice of IRS, may or may not decide to pass
on the information to the appropriate agency. One IRS agent came
upon evidence indicating that a policeman had accepted a bribe. Since
he could not tell the local authorities, he asked IRS national office
headquarters in Washington what to do. His directions were as
follows: Do nothing, tell no one. The IRS investigator said he did
as he was told, and the policeman is still on the force. The hypotheti-
cal situation in which an IRS investigator learns of a planned at-
tempt to assassinate the President of the United States came up at
the hearings. IRS field agents said they would probably alert appro-
priate authorities if they learned of such an attempt—but, they said,
to do so would make them violators of the Tax Reform Act.

PETITION

There is a procedure through which another agency may request
non-tax information from IRS. The head of the requesting agency
may petition the Department of the Treasury Secretary. But it is
unlikely that the request will ever be made because there isno adequate
procedure through which DEA, for example, can be informed that
such non-tax information is available and TRS is under no directive to
trigger the procedure. Justice Department officials believe that IRS
withholds information indicating non-tax criminal conduct. It is the
Subcommittee’s view that IRS should be obliged to report informa-
tion of thiskind to appropriate law enforcement agencies. Anyone who
has knowledge about the commission of a crime should report it. All
American citizens have this civie responsibility. No less should be
expected of IRS. o

The disclosure provisions of the Tax Reform Act have sent a strong
signal to the law enforcement community, at the Federal and State

*®
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levels, that; the Internal Revenue Service no longer will play an im-
portant role in organized crime and major drug investigations. As a
result, IRS participation in organized crime strike forces, in grand
jury investigations and in other joint projects has declined. Passage
of the disclosure provisions has served to give moral backing to those
policymakers at IRS who do not belieye that it is the task of the Serv-
ice to cooperate in investigations of criminals. It is the Subcommittee’s
view that criminals’ profits are taxable and ought to be taxed. In addi-
tion, it is the Subcommittee’s view that IRS should cooperate with
other law enforcement agencies responsible for investigating and
prosecuting drug traffickers and other organized criminals and that
it should not hide behind the disclosure provisions of the Tax Reform
Act of 1976 to avoid deing so. ‘

SUMMONS

In addition to its disclosure provisions, the Tax Reform Act con-
tains another section detrimental to good law enforcement. ‘This sec-
tion has to do with administrative summons served by the Internal
Revenue Service on third-party recordkeepers of suspected tax
evaders. Usually these recordkeepers are banks. The summons provi-
sion of the statute enables the taxpayer to invoke an automatic stay to
stop the performance of the summons until the matter is pursued in
court by IRS. Instead of stay, a more appropriate word would be
delay—because delay is all, in fact, that is achieved. Bach automatic
stay has resulted in a delay of an average of nine months. One stay
stopped a tax proceeding for 33 months. In one region of IRS, in more
than 80 percent of these cases, the taxpayer did not even contest the
summons when it came to court.

The benecficiaries of the new summons procedures are often tax
criminals whose only interest is to enable their attorneys to invoke the
stay in order to gain time. The passage of time works to their advan-
tage. Witnesses move away Or die or their memories fade. Govern-
ment has enough trouble bringing tax evaders to justice. It should
not have to contend with the contrived situation in which delays can
be triggered for no other reason than that such a mechanism 18
available.

Commensurate with the problems caused by the disclosure and sum-
mons provisions of the Tax Reform Act are the difficulties created
by the IRS and the idea, held by some of its policymalkers, that work-
ing with other law enforcement agencies is unseemly and should be
avoided whenever possible. Some officials in the IRS hierarchy believe
that its inission is to collect taxes primarily from law-abidine citi-
zens—and that drug traffickers and organized crime figures who earn
taxable income illegally and do not pay taxes on it should recelve no

special attention.
PROFIBITION

The most celebrated instance of a person who committed crimes
and paid insufficient taxes on his profits was Al Capone, the notorious
Chicago mobster of the Prohibition era. In the Sullivan decision of
1926, ’ghe United States Supreme Court ruled that a person who lived
outside the law in his income-producing activities was still account~
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able to the law when it came to taxes, With that decision, the Govern-
ment began moving against mobsters who had heretofore managed to
evade conviction for their non-tax crimes. The Capone case is the most
famous example of a criminal whose very success in crime and the huge
profits he earned from it, led to his undoing. The more money he made,
the more taxes he owed—and the more taxes he owed, the more vulner-
able he was to prosecution for tax evasion.

Capone’s imprisonment for tax evasion was not the first example”

of how effective the Internal Revenue Code can be in bringing other-
wise uncatchable criminals to justice. Nor was it the last. Well known
and powerful criminals like Frank Costello in 1957 and Joseph (Doc)
Stacher in 1964 were convicted of tax evasion, along with many more
hoodlums of similar renown. Even in the case of a non-tax crime, IRS
can be of assistance. The Nicky Barnes case is an example. Tn Harlem,
Barnes headed one of the biggest heroin syndicates in the country. His
tax returns showed he claimed $250,000 in miscellancous income. That
and other data led to his conwiction, a life prison sentence for him
and long prison terms for his chief accomplices. It should be noted,
however, that in the Barnes case the Tax Reform Act’s disclosure
provisions prevented his tax returns from being turned over in a
timely fashion. Had the delay been much longer, Justice Department
officials say, this important cuse might have been lost.

It is the Subcommittee’s view that the tax laws, as well as the in-
vestigative resources of the IRS, are a valuable tool for law enforce-
ment against organized criminals and drug traffickers. This tool is
especially useful against major drug dealers and their syndicates, No-
where in criminal activities is the potential greater for massive profits
quickly gained than it is in the drug trade. As with Capone, the bigger
the illieit profits, the more vulnerable the criminal to charges of tax
evasion. And as with Nicky Barnes, even when the violator tries to
satisfy the income tax law, the more difficult it is for him to conceal
the criminal nature of his livelihood. It would be regrettable if the
tax tool continued to decline in use in eriminal investigations. This tool
should be used with proper concern for the rights of the accused. That

goes without saying. But it is the Subcommittee’s finding that in re- -

cent years IRS has not done enough to use this valuable tax tool in
investigations of organized criminals and major drug traffickers.

'NATIONAL INTEREST

Investigation of the tax status of ecriminals is not unseemly work. It
is difficult but it is also valuable, productive work. It is in the national
interest. It may well be the most effective means of curtailing the grow-
ing drug problem. In light of the Government’s obvious inability to
prevent illicit: drugs from being smuggled into the United States, the
tax route, combined Wwith financial investigation, constitutes a crucial
available vehicle for immobilizing the big drug syndicates.

Justice Department spokesmen and other officials experienced in
drug prosecutions place great stock in the value of IRS investigative
capabilities. IRS criminal tax investigators are heroes everywhere but
in their own agency. The law enforcement community has respect and
admiration for the investigative skills of IRS personnel. Similarly,

=
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mobsters themselves have a grudging respect for IRS, F. Harvey
Bonadonna of Xansas City, Missouri, son of an organized crime figure
who gave evidence against hig fathet’s accomplices, said he had noticed
that in recent years the RS was no longer investigating mobsters.
Testifying before the Subcommities on the subject of mob violence,
Bonadonna said he was puzzled as to why IRS was less interested in
the tax returns of organized criminals since the tax laws were the
ones most feared by craminals. “I don’t know what you, Senator Percy,
or you, Mr. Chairman Nunn, can do about this,” Bonadonna said,
“[but] if you can motivate the IRS into getting facts accurately and
investigating organized crime figures and making them prove where
they are getting the money that they are spending [and] where they
ave getting the money they are losing at the gaming tables you would
put the fear of God in them [and] you could put a damper on an or-
ganization overnight if you started this again.” Bonadonna added that
organized criminals “are more scared of the Internal Revenue Service
than they are of the FBL» 2

Other ¢riminal investigators admit to their own shortcomings in the
aren of financial investigation, a discipline so critical to the success of
prosecutions of the major drug syndicates. It may be that one day
other Federal agents will have improved ability to put together
solid financial investigation cases. But that day is not here yet. What
is here ds the most monumental drug problem in history. If the
gresent leadership at IRS is unwiiling to jein in efforts to combat
the drug problem, then it is time for new leadership with a dif-
ferent p%.ilosophy. ‘ o
' RESOTURCES

The difficulty in enlisting IRS support in the war on drugs lies
partly with, the Tax Reform Act and partly with the Service itself.
The Subcommittee finds the IRS allocates insufficient resources to
its participation in organized crime strike forces and other joint
projects with the Justice Department and its components, The Sub-
committee finds IRS has not met its responsibilities to collect taxes
from persons whose income is illegally earned. In bringing major nar-
cotics dealers and other organized criminals to justice, IRS will be
carrying out its duties more equitably, it will be helping in the Govern-
ment’s effort to control drug trafficling and it will be restoring the
faith of the American people in the fairness of their tax system,
Nothing so encourages voluntary compliance by law-abiding taxpayers
than the sight of a big time mobster going to jail for tax evasion.

The Subcommittee makes the following additional findings:

(1) “We have been unable to obtain information in the possession
of IRS regarding our political enemies.” That statement, is from a
memorandum written at the Nixon White House by John Dean and
an associate. It is language reflective of the Watergate era and it has
no place in American Government and politics.” But, regrettably,
there were attempts by politically-inspired people like Dean to use
IRS to damage persons perceived to be enemies of the President. There

1 Hearings before i Senate Permanent Subcommittee on Investigations, “Organized
Crime and Use of Violence,” May 1, 1980, stenographic transeript, pp. 389-362, 411,
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was also evidence that the FBY and the IRS had cooperated—some-~ .
times officially other times informally—to use tax returns and tax
information to embarrass and discredit political dissidents.

Congress felt steps should be taken to avoid a replay of these
abuses of taxpayer privacy. Accordingly, the disclosure provisions
of the Tax Reform Act were adopted. While the disclosure provisions
did not address the problems created by a. President who orders
the IRS to audit his political enemies, the new statute did limit
atcess to tax returns and tax information. The disclosure provisions,
however, had another result. The provisions have placed undue
restraints on the ability of Federal prosecutions to make nse of tax
returns and tax data in cases against major narcotics dealers and
other organized criminals. The problem now ds to remove the un-
necessary restrictions on Federal prosecutors and, at the same time,
retain procedures to assure taxpayer privacy. That is the challenge
the Congress must confront if it is to maintain the proper balance
between citizens’ rights and effective, responsible law enforcement.

To that end, the Subcommittee believes the disclosure provisions of
the Tax Reform Act should be amended so that tax return or other
tax information needed in & legitimate eriminal investigation can be
obtained quickly and without fighting layers of bureaucracy. All
court orders and requests should be made by the Justice Department
to add prior legal review to any request for tax information as &
further privacy safegunard,

The Slilbcommittee also finds that the summons provision of the
Tax Reform Act is an impediment to good investigative tax worl.
This provision: should be amended. The automatic stay provision
should be dropped. In its place a procedure should be installed which
would still allow the taxpayer to challenge a summons but would put
the burden on him to petition the court and then demonstrate why per-
formance of the summons would be unfair, .

(2) The disclosure provisions of the Tax Reform Act *&we had
the unfortunate effect of affording excessive and undeserved procection
to eriminals, But in the context of criminal investigations, the statute
did very little to enhance the privacy of ordinary taxpayers.

Ordinary Americans who run into trouble with the Internal Revenue
Service do so by such actions as claiming undeserved deductions or
concealing income or by falling behind in their tax payments. The IRS
is equipped to detect these types of transgressions and see to it that
the questionable practices are made right. The IRS handles these
matters by itself. There are no restraints on how IRS can process
within the Service an income tax return or tax information regarding
an ordinary citizen. The proper IRS officials see the data, an appro-
priate course of action is decided upon and that course of action
is taken. These matters all come under the IRS’s General Enforcement
Program. or GEP. GEP accounts for 75 percent of IRS investigative
budget. The disclosure provisions have little impact on GEP or on
the taxpayers audited or investigated under GEP. The ¥FBI, for
example, is not called in when a taxpayer claims bogus medical de-
ductions on his return. The IRS can handle that by itself under the
general enforcement program. Under GEP, there is no need for inter-
agency exchanges of information or joint task forces, IRS does not
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even need the services of Justice Department prosecutors in these
cases until they reach the indictment stage. '

Where there is a need for the exchange of information, for coopera-
tion, for joint effort, is in IRS’ Special Enforcement Program, the
SEP. SEP deals with persons who steal for a living, persons who
break the law for a living—organized criminals, drug traffickers,
smugglers, jewel thieves, persons who bribe public officials and offi-
cials who are bribed. Here the disclosure provisions of the Tax Reform
Act are a barrier to effective law enforcement. Drug trafficking is-
against the law. It is also against the law not to pay taxes on income
from the sale of illicit drugs. To put together a successful prosecution
against the drug trafficker, interagency eooperation is required. In-
formation must be exchanged. IRS needs to know what the Drug
Enforcement Administration is planning. DEA needs similar infor-
mation from IRS. Because of the disclosure provisions, and IRS’
strict interpretation of them, the needed exchange of information is
severely restricted or does not occur at all. This is more evidence of the
ng%tais{ssity of amending the law and the need for a change of attitude
a . ‘

Moreover, when viewed in light of the two different approaches
IRS wuses to investigate tax evasion, it is apparent with regard to
criminal investigation that the ordinary taxpayer’s privacy has not
been enhanced by the Tax Reform Act. Investigation of the average
American’s tax return goes on as it did before the statute was passed.
Those persons who have benefited from the disclosure provisions of the
law are persons suspected of being major criminals,

(8) Some people helieved that the disclosure provisions of the Tax
Reform Act would somehow encourage compliance with the Internal
Revenue Code. The theory went that as taxpayers were assured of ad-
ditional privacy in their tax returns, they would be more inclined to
report their income fully and accurately. The theory did not hold.
According to IRS, compliance has not increased since passage of the
Tax Reform Act. For whatever reasons, more Americans are failing
to adhere to Federal tax laws. Making the situation worse is that be-
cause of the disclosure provisions—and because of TRS unwillingness
to cooperate with other law enforcement agencies—fewer organized
criminals and drug traffickers are being brought to justice, either on
tax charges or on non-tax violations.

(4) The organized crime strike forces were supposed to bring to-
gether the best investigative and prosecutorial resources of the Ifed-
eral Government. The idea was to mount a comprehensive attack on
organized criminals, drug traffickers included. The concept, initiated
in the early 1960’s, has proven to be successful. One of the principal
participants in the strike forces was the IRS. With their background
1n financial investigation, with their exceptional ability to trace the
movement of funds, analyze ledgers and contrast lifestyle with in-
come, IRS personne] were valuable and essential investigators in many
suyccessful prosecutions. Unfortunately, the situation has changed.
Since enactment of the Tax Reform Act, IRS special agents may be
assigned to strike forces but they cannot really partici{mte. In some
instances, they cannot even speak up. They cannot tell prosecutors
and investigators what cases IRS is working on. They cannot help
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to identify organized criminals, Several witnesses told of how IRS
personnel attend strike force meetings, listen to what others have to
say but must themselves remain silent, fearing that they might violate
the Tax Reform Act’s disclosure provisions, The Subcommittee finds
this regrettable, Some of the most capable people have been removed
from the Government’s efforts to control organized crime, Tt is not
surprising that some investigators and brosecutors resent IRS agents
and find the Service's predicament to bo causing morale problems in

the law enforcement community,

(5) IRS witnesses consistently maintained they are devoting suffi-
cient resources to high-level drug trafickers and organized crime cases,
When challenged with respect to their efforts agninst drug traffickers,
IRS witnesses told. Senators that the TRY had obtained convictions
against 22 high-level drug dealers in fiscal year 1979. The Subcom-

mittee asked for more information on these convictiong.

S's witnesses, including Commissioner Jerome Kurtz, explained
that more information would be turned over later. Byt no such in-
formation was supplied to the Subcommittee, Instead, IRS first used
the disclosure provisions of the Tax Reform Act as justification for
not releasing information on the 99 convictions. The trials are 5 mat.
ter of public record, Releasing the names of the convicted persons to
the Subcommittes would not mvade the privacy of the tax violators.

In the face of further requests by the Subcommittee for this in

tion, Commissioner Kurts said in a letter to the Chairman that several
of the convictions were not high-level traffickers, Then Thomas J,
Clancy, Director of the IRS Criminal Investigator Division, advised
the Subcommittee by letter that the figures IRS Initially submitted
were not accurate, He said that some of the 22 convictions did not even
involve narcotics and others on the list of 22 were “wenl speaking

solely in terms of the narcotics connection.”

RS officials, in sworn testimony. used the claim of 22 convictions

to dumonstrate that TRS is doing its shave of major investigations.
The Subcommittes finds that the 22 convictions claim was inaccurate
and totally misleading. Tt should also be noted that even if the number
22 is aceurate, it does not represent an especially good record of high

level drug_ convictions.

Regarding organized crime investigations, when the General Ac-
counting Office criticized TRS for reducing participation in the Justice
Department strike forces by 50 percent, IRS responded again by sub-
mitting statistics. According to IS, the Service was as active as ever
In its own organized crime brogram but its cases were not processed
through the strike forces. However, the Justice Department, which
prosecutes all Federal crimes, has no record of the IRS organized
erime cases. When asked by the Subcommittes to supply the names of
the organized crime figures convicted as a result of this program, IRS
witnesses said they were unable to provide this information, Again,
the reason IRS claimed it was not submitting the names of convicted
organized crime figures was the same they had submitted on drug deal-
ers—that such information “may not be & matter of public record and

therefore not properly disclosable.”

IRS is aware that by withholding such information from the Suab-
committee it forecloses comprehensive Congress1qnal review of its
special enforcement program dealing with organized crime fi
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and high-level drug traffickers. Such a thorough review by the Sub-
committee is essential to determine if IRS is properly allocating its
resources and giving sufficient priority to drug and organized erime
investigations. More importantly, without this information, the Sub-
committes cannot make a complete evaluation of the effectiveness of
the special enforcement program.

By its own admission, IRS does not maintain the most reliable or
comprehensive statistics concerning its participation in organized
¢rime and major narcotics cases. IRS can do a better job in collecting
and collating such information—both for its own purposes and to
assist the Congress in carrying out its oversight respongibility.

(6) To assure that the disclosure provisions of the Tax Reform Act
are adhered to by IRS, the Congress included strong civil and crimi-
nal penalties in the statute. In civil proceedings, the agent may be sued.
In criminal cases, the penalties are five years in prison or $5,000 fine,
or both. Witnesses before the Subcommittee said these penalties have
had a chilling effect upon the law enforcement community. IRS offi-
cials have been strict in their interpretation of the disclosure provi-
sions. They do not wish to be sued, to pay a fine or to go to jail. Asa
result of these normal concerns, some regrettable actions have re-
sulted—and the disclosure provisions have been blamed, In one case
an informant was cooperating with the FBI on a criminal investiga-
tion. Two men identifying themselves as IRS special agents approach
the informant’s mother and asked for her son’s whereabouts. The
woman told them. Then she told the FBI what had happened. Con-
cerned for the safety of its informant, the FBI asked IRS if the two
men actually worked for IRS. IRS officials refused "o say, citing the
Tax Reform Act as justification for their silence, This kind of prob-
lem should not exist. Law enforcement work is difficult enough. In-
vestigators should not be forbidden to use common sense and good
judgment because of a law that is subject to various interpretations.
Accordingly, the Subcommittee finds that Federal investigators who
in good faith believe what they are doing is in keeping with the terms
of the Tax Reform Act’s disclosure provisions should not be held liable
if later what they did is found to ke in violation of the statute. In
criminal proceedings, it is essential that a good faith defense be writ-
ten into the law. If the agent was working in good faith, thinking he
was carrying out the disclosure provisions legally, he should be able
to defend himself by pointing out he did what he did because he
thought it was lawful and with no malicious intent. In addition, in
cases of inadvertent disclosure, the Government should be civilly liable
instead of the IRS employee.

(7) One of the negative effects resulting from the Watergate era
was that many Government intelligence gathering projects were con-
sidered to be suspect. As one witness, former Assistant Treasury Sec-
retary David R. MacDonald, put it, in some people’s minds any intelli-
gence file was assumed to be another “enemies lst”. He said the path
of least resistance was to simply cut back all intelligence gathering pro-
grams and avoid the potential criticism. As MacDonald and other
witnesses said, that was the path taken by the Internal Revenue Serv-
ice. IRS intellizgence programs, once considered essential to investiga-
tions of tax crimes, were reduced, publicly criticized by senior IRS
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officials and decentralized. In the political environment of Water-
gate, such a decision may have been understandable, but it was not
the proper course. For TRY to deliberately undermine its intelligence
capability is to undermine its capability to investigate persons who do
not pay taxes on illicitly carned income. The decision to undercut its
intelligence system was a bad decision.

But ‘what happened five years ago is of less importance than what
is happening today. IRS still has a decentralized intelligence system
which is inadequate to investigate the interstate and international bus-
iness dealings of organized erime and major drug traffickers. Intelli-
genca gathering is greatly handicapped by the decentralization. Intel-
ligence developed in San Francisco, for example, may seem trivial in
San Franciseo, but coupled with more intelligence developed in Boston,
may become important. But without a central file and without experi-
enced personnel to evaluate it, the linkage of the San Francisco infor-
mation to the Boston data will never be made. It. is unfortunate that
IRS policymalkers have not come to the same conelusion on their own.
IRS should have a centralized intelligence system for its Special En-
forcement Program and should put in place administrative controls to
protect against potential abuses.

(8) Most. of the illicit drugs coming into the United States pass
through Florida. Charles Ximball of Miami, an economist and real
estate analyst, has made several valuable studies of the impact of the
drug traffic on the Florida economy. Ximball found that drug money
has had an inflationary impact, This is because drug traffickers realize
big profits and wish to invest their money in legitimate enterprises. A
favorite target is the real estate market. This has caused homes and
buildings in the Miami and Ft. Lauderdale areas to increase in value
faster than they would have without the infusion of drug money.
Drug trafickers also invest in legitimate businesses. Because their
money is plentiful and their primary concern is to cleanse or launder
it, they are not particularly interested in a reasonable profit. They
settle for less, considering it & srall price to pay for laundering their
cash. The negative result is that legitimate businessmen cannot com-
pete. The infusion of drug money into the marketplace causes infla-
tion, instability and uncertainty.

Kimball’s studies are very useful, but he is only one man, working
in a field ripe for further study. The Federal Government should be
doing the kind of investigation Kimball is doing. Tt is estimated that
the illicit drug traffic in the United States is a $40 billion to $60 billion
business. It is having an effect not only upon the Florida economy but
on the Nation’s. The Government should learn more about how this
money is invested, where it is invested, where it comes from, and
what happens to the enterprises that serve to legitimize this money.
The Government should also seek to establish how much of this drmg
money is lost to the U.S. Treasury because ravely are taxes paid on
it., With. more information, the Government. can prepare to offset the
negative impact of these illicit dollars. There is some urgency on this
problem. Kimball testified that unless something is done to slow down
the massive infasion of drug money into the Florida economy, the
State will become dependent on the narcotics money.
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Similarly, Diego C. Asencio, the American Ambassador to Colombia,
told the Subcommittee what the drug trade has done to that South
American nation. Colombia produces or ships most of the marijuana
and cocaine that are smuggled into the United States. This thriving
business has brought billions of dollars into the Colombian economy.
But the result has not been a positive one for the country. It has
only aggravated its economic problems. The relative few who engage
in the drug exporting business flaunt their wealth, causing deep resent-
ment among the poor in this underdeveloped nation. Inflation, already
a serious problem, is made worse by the American dollars coming in
illicitly. Attempts to control inflation by monetary policy are not
working because of the huge drug economy. Government economists
have no control over it. With so much money in circulation, the tradi-
tional values of the Colombian people are questioned. That much
money can also find its way into politics and government, posing a
temptation to public officials that some may not be able to resist,
Asencio said. Moreover, he said, should the Colombia coffee crop suf-
fer a setback, the nation could become dependent on the drug trade.

The Subcommittee does not wish to draw any parallels where only
superficial similarities exist. The United States and Colombia are dis-
tinctly different nations and have sharply different problems. How-
ever, the dangers cited by Asencio—inflation, public corruption, eco-
nomic dependence on the drug trade—are dangers that the U.S. Gov-
ernment should be studying.

In addition, the Government should raake a special effort to assess
the role of offshore entities in the economic activities of the bigtime
drug traffickers. It is well known that organized criminals hide their
illicit- profits in and invest through offshore entities because of the
privacy and tax benefits these entities offer. The Government should
conduct a study as to whether it is in the nation’s interest to give
offshore entities tax benefits on profits made from American invest-
ments.

(9) Because of Florida’s proximity to Colombia and certain Carib-
bean drug staging aveas and because of the State’s long coastline, it
is the embarkation point for most of the marijuana and cocaine coming
into the United States. The Federal Government has the special re-
sponsibility to assist this State as it tries to vcontrol the massive in-
fusion of drugs. Federal authorities are obliged to help Florida in
every way possible. There should be a Federal interagency task force
set up whose mission would be to identify those areas where Federal as-
sistance would be appropriate when requested by the State. A com-
prehensive program of assistance should then be initiated.

(10} Ome of the most effective ways of immobilizing major drug
syndicates is for IRS to use its power to make taxpayer year termina-
tions and jeopardy assessments. In simple terms what happens is that
IRS investigators make the judgment that the owners of an enter-
prise or an entity have absolutely no intention of paying their taxes.
Once that judgment is made, IRS arbitrarily declares the tax year to
have ended. An assessment is made of how much money is owed, the
tax bill is served, the property is seized.’ o
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IRS, feeling there had been abuses of the jeopardy and termina-
tion programn, abandoned it during the Wategate era. The General
Accountig Office in 1979 said there had been abuses in the past, but
GAO recommended that IRS reactivate the program. The Subcom-
mittee agrees. IRS ghould guard against abuses In the future. In the
past, IRS policymakers, alarmed by Watergate, were t00 quick to
give up on programs beeause mistakes were made. Mistakes will occur
in every progrank. But, the program is pasically a sound one, abuses i
were infrequent and many major drng syndicates were immobilized
because of it. No one would encourage TRS to get back in the termina-
tion and jeopardy business without sufficient preparation and planning
and concern for people’s rights. But the Subeommittee does encourage
TRS to reactivate this valuable program.

(11) When the IRS completes criminal tax investigation, the
Service must make an important decision. Ts the evidence of a crime
of sufficient consequence to justify referring the investigative files to
the Justice Department with the recommendation that the case be
prosecuted? T the answer is yes, the case is referred to the Tax Divi-
sion of Justice. From then on, the decision to prosecute is up to the
Justice Department. But what happens when TRS decides that the
case is not strong enough to prosecute? Prior to the enactment of the
Tax Reform Act, IRS still referred the fle to the Justice Depart-
mont. Instead of sending it to the Tax Division with & recommenda-
tion to prosecute, the case was sent to the Criminal Division. It was
hoped that the Criminal Division could meake use of the files by in-
corporating them into another investigation. In that manner, the
Justice Department, which has the Government’s responsibility for
prosecution of all crimes, could exercise a kind of check and balance
on what cases are prosecuted. Tn addition, the Justice Department
could try to combine this information with evidence from other agen-
cies to determine if it could be used in another tax prosecution or in.
another non-tax case.

Ultimately, the decision as to the prosecutive potential of the in-
yestigation rested with the Justice 'Bepartment. This is the way it
should be. Now, however, with the Tax Reform Act’s disclosure provi-
sions, the TRS refuses to refer such cases to the “riminal Division.
This is wrong. IRS ought to be able to go back to its pre-Tax Reform
Act procedure of referring its criminal tax cases to the Criminal Divi-
sion when it is the Service’s judgment that the investigation will not
constitute a strong prosecution. The legal experts at the Department
should he able to get together with their counterparts at IRS and
devise a procedure enabling this information to be exchanged in ac-
cordance with the vestraints imposed by the disclosure proyisions. L
Tf no satisfactory procedure can be arrived at, then the only hope is
for prompt passage of legislation amending the Tax Reform Act.
Until that amendment is passed, an. effort should be made to work
within the law and achieve the desired goal of having the Justice

Department make the final say as to the merit of an investigative case
fil " :

o

2,

(12) The Subcommittee examined the Bank Secrecy Act. Signed
info law in 1970 by President Nixon, the Bank Secrecy Act requires
that banks report to the Government all cash deposits of $10,000 or

T
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more; and that persons transferring $5,000 or mors in cash or mone-

tary instruments in or out of the United States file currency transac-

tion reports with the Government. The Subcommittes has only one

criticism. That criticism is that the Government has not utilized or
enforced the law. Few officials of the Government even recognized
what a valuable law enforcement tool the Bank Secrecy Act gave them.
This lack of appreciation for the value of the statute was particularly
true at the Treasury Department which was responsible for analyzing
and distributing the currency transaction reports to appropriate law
enforcement agencies.

The two overriding facts about all major drug syndicates are that
they make Jarge amounts of cash quickly and regularly—and they seek
to quickly get that cash into some form of legitimate banking chan-
nels. Using the most obvious banking vehicle available to them, big
drug syndicates sometimes simply deposit their cash in savings and
checking accounts, usually under assumed names. They may also trans-
fer their money to foreign accounts, either through the banking sys-
tem itself through wire transfers and other devices or by travelling
abroad and depositing the money directly into a foreign bank or in-
vesting it in an offshore entity. Technically, all of these methods but
wire transfers are covered by the Bank Secrecy Act reporting require-
ments—if only the Government will use them.

Instead, the Government has made poor use of the statute and the
documentation it generates. The currency reports of unusual cash
deposits filed by banks, for example, reportedly drew dust and little
else at Treasury from 1970 to 1979. Nine years went by and literally
nothing was done with them. Treasury says it is now devoting proper
attention to- these reports. The Department should make appropriate
use. of the currency veports. In those few instances where the reports
have been referred to the appropriate law enforcement agencies, they
have proven fo be of great value, just as the Congress intended. It
would be most unfortunate if this tool was not utilized to the fullest
extent possible. ‘

In the course of its investigation, the Subcommittee developed in-
formation suggesting that the Bank Secrecy Act could be improved
in three areas. It is the Subcommittee’s belief that these proposed
changes in the statute are intelligent and constructive responses to
demonstrated needs and that they are deserving of review by the ap-
propriate committees of Congress. :

The first proposed amendment is based on the. contention that more
incentives are needed to encourage persons to come forward to report
violations of the Bank Secrecy Act. It is felt that the statute will be

enhanced when authorities can offer some inducement to private citi-

zens to.cooperate. The law could ‘be changed, for instance, so that
rewards payable from seized funds are given to informants whose in-
formation leads to the confiscation of large amounts of monies in
violation of the Bank Secrecy Act.

The second proposed amendment has to do with the search and
seizure authority of the U.S. Customs Service. Constitutionally,
Customs has the authority to search travellers at the U.S. border
without a search warrant for all contraband, from jewels to narcotics.
However, the Bank Secrecy Act calls for a search warrant to be
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issued for search of persons believed to be violating the reporting
requirements of the statute. This proposal would eliminate the search
warrant requirement and allow Customs its traditional and constiti-
tional search authority. -

The third proposed amendment redefinés a technical but impor-
tant distinction. As the law now reads, a violator of the reporting
requirements is technically not breaking the law until he actually
physically moves the unreported cash outside the United States,
Unfortunately, once he is outside the United States, Federal juris-
diction no longer holds. This proposal would redefine the violation
as occurring when the would-be violator attempts to avoid the re-
porting requirements. If, for example, a traveller seeks to board a
foreign-bound airplane at an American airport while carrying $50,000
in unreported cash, he would at that point be in technieal violation
of the law and liable for apprehension. ‘

(18) The Government should do more to urge judges to impose

more realistic bails in narcotics cases. A 1977 study by DEA showed

that 71 percent of DEA’s most serious defendants were released on
bails of $10,000 or less. More than half of these defendants were free
on bond for seven months to a year. There were wide discrepancies
in average Lail amounts for the same drug offense. Nearly half of

‘gﬁe clharged trafickers were recidivists or foreigners in this country
llegally.. .

Judges set bonds and they should be urged to be more realistic in
setting the bail level. In addition, Federal prosecutors should share
the burden. They must take the time to inform the court of the
extent of the alleged trafficker’s financial resources. For a big drug
dealer ‘doing a business of several million dollars, a $10,000 bail, or
even a $100,000 bail, will serve as insufficient reason for showing up
for trial. If the Government has a strong case against him, the alleged
drug traflicker may decide to forfeit bail and fles, The loss of the
money is a small price to pay for circumventing a prison sentence.

There is evidence that all too often accused drug offenders get right
back into trafficking upon their release on bail. DEA Administrator
Peter Bensinger told the Subcommittee that the seasoned, sucecessful
drug trafficker, confronted by an uninformed or lenient judge, may
obtain his freedom by meeting a small bail and be back in his high
finance trafficking lifestyle “without missing a beat.” This is just the
kind of abuse of the bail system that prosecutors and judges should
seek to avoid. . S

(14) Similarly, sentencing is often too light when accused drug
traflickers are found guilty. The Subcommittee heard one official com-
plain that in his State—TFlorida, where tougher sentencing policies are
in force—drug snspects begged authorities to try them in Federal court
because there they felt they would be dealt with more 181116115])7. As
for sentencing policies, the Controlled Substances Act of 1970 pro-
vides for a maximum penalty of 15 years’ imprisonment per count
for first offenses, and 80 years’ imprisonment per count for second
offenses, Judees rarely give sentences that tough, however. A DEA
study showed that of 919 defendants convicted of serious drug of-
fenses in 1976, 24 percent received probation. Sixty-one percent, re-
ceived sentences of three years or less. And 81 percent received sen-
tences of six years or less. Actual time served averaged 43.2 percent
of the sentence imposed.
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Looking at these and other inearceration Heures, the Gener -
counting Office conclugled that the trend towa%g pr%batiglbﬁglc? 13111%)?.113
sentences for serious drug offenses “continues to negate the deterrent
effect of prosecution.” The Subzommittee agrees with- GAO on this
point and finds that there should be stiffer sentencing for serious drug
offenders. . : =

(15) The crime of drug trafficking is much too serious an offense for
the Department of Justice to continue its policy of “dual prosecution”
In narcotics cases without increased coordination with IRS. The dual
prosecution policy at Justice says, in general, that a person will not
be tried for two similar and related but separate crimes stemming
from the same series of actions. In effect, the policy requires that all
offenses arising from a single transaction, such as drug trafficking and
tax evasion on the ensuing profits, will be tried together—or, in the
absence of trying them together, the first prosecution will be sufficient.
For example, a major narcotics trafficker, the subject of a comprehen-
sive tax case, might also have been charged with a misdemeanor viola-
tion of simple possession of a small amount of drugs. While the IRS
works up the far more serious tax case, the man is tried on the misde-
meanor. He is convicted and given a light sentence. Meanwhile, the
IRS completes its tax evasion investigation and refers it to the Tax
Division of the Justice Department for prosecution. Justice declines
on the tax evasion charges because of the dual prosecution policy,

The Subcommittee finds that this policy subverts the notion of even-
handed justice. It is inefficient and wasteful of Government resources.
And it gives major drug dealers an advantage they do not deserve.
Criminals should be charged with both crimes when both crimes are
serious. When one crime is less serious than the other, as in the above
example, the accused offender should not be relieved of responsibility
for the more serious offense just because he has been convicted of
the other. .

Not all the blame for this lack of coordination between Justice and
IRS rests with the dual prosecution policy. Because of the disclosure
provisions of the Tax Reform Act, and because of the IRS attitude
that makes communication even more difficult than the statute requires,
prosecutors are not talking to revenue collectors. Prosecutors may not
even know which tax cases are being developed at IRS. In certain
instances, there may be some merit to a policy that encourages the
trying of offenders for one crime rather than two. But common sense
would require that if that is so, the more serious of the offenses should
be tried. The Subcommittee finds that the barriers to communication
that exist between Justice and TRS make common sense judgments
difficult to arrive at. Prosecutors may ask, “If we don’t know about
the big tax case being developed, why not go ahead with the smaller
drug case we do know about?” It is disturbing to learn that so little
communication goes on between IRS and Justice. two of the most
important components of the executive branch, This is all the more
reason to amend the Tax Reform Act—and, all the more reason for
IRS to change its attitude and start cooperating more.

(16) During the hearings, several witnesses said the United States
armed services could assist civilian law enforcement agencies in com-
batting the drug traffic. This is particularly true regarding the use of
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electronic detection equipment such as radar. Often military instal-
lations are better equipped with sophisticated equipment to trace the
movements of high performance aireraft and fast moving ocean ves-
sels as they ship drugs along, aeross or near the border. Witnesses
tostified that some of this milifary equipment is being used by civilian.
authorities. But, because of its interpretation of the doctrine of Posse
Comitatus, the military has not allowed its personnel to operate this
equipment and has been reluctant to provide civilian authorities drug
information which it gains through routine defense-related activities.

‘One witness, Florida Attorney General Jim Smith, said he does not
favor use of military resources in civil law enforcement except in
“the most dire circumstances.” But, he said, so serious is the drug
problem that such extreme circumstances exist now, The Subcom-
mittee finds that both Congress and the Executive Branch should take
a serious look at the Posse Comitatus doctrine and its effect on nar-
cotics enforcement. The Executive Branch has the power to remove
many administrative obstacles to the cooperation between drug en-
forcement; officials and the military, and it could improve the current
situation considerably without any legislative action. The Subcommit-
tee recognizes that any substantial change in the laws governing mili-
tary involvement in civilian law enforcement must be treated as a step
of utmost gravity in a democratic society. Nevertheless, the Congress
also should make a thorough examination of the problems posed by
the Posse Comitatus doctrine, and carefully consider legislative pro-
posals aimed at redressing these problems.
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VIII. RECOMMENDATIONS

(1) The Subcommittes recommends that the Tax Reform Act’s dis-
closure provisions be amended so that appropriate law enforcement
agencies have more ready access to tax information and other evidence
for use in legitimate investigations and prosecutions of non-tax crimes.
The proposed legislation should also amend the summons provision of
the Tax Reform Act so that the taxpayer would be notified that his
recordkeeper has been issued a summons; however, instead of being
able to invoke a stay automatically, the taxpayer would have to go to
court and present a legal basis for quashing the summons. If the tax-
payer fails to present a convincing argument, the summons would be
affirmed and his recordkeeper would be compelled to turn over his
documents to IRS. '

(2) The Internal Revenue Service has not lived up to its responsibil-
ity to try to collect taxes from organized criminals and narcotics traf-
fickers. The IRS also has not met its responsibility to cooperate and to
work closely with other law enforcement agencies which are trying to
build conspiracy and financial investigation cases against organized
criminals and drug traffickers. The IRS has been unsuccessful in these
matters for two reasons. The first is the disclosure provisions of the Tax
Reform Act. The second is an attitude at IRS that encourages enforce-
ment of tax collection regarding taxpayers who earn their income hon-
estly but discourages the pursuit of persons who earn their livelihood
illegally and pay little or no taxes on this income. As noted in the first
recommendation, the Subcommittee proposes that the Tax Reform Act
be amended so that needless restrictions on the wse of TRS personnel
and information can be removed. The Subcommittee also recommends
that TRS accept its responsibility to collect taxes from all taxpayers,
including drug traffickers and organized criminals. That is the first
step—to make an afirmative commitment to the goal of enforcing the
tax laws equitably. It is not a fair tax system that only taxes people
who earn their incomes honestly. And it will not be a fair system until
organized criminals and drug traffickers are punished for not paying
their taxes as well. ;

Equipped with modern, computerized technology, IRS has devised
sophisticated detection systems for flagging anomalies in tax returns.
The discriminate function formula, perfected to a high degree, is a
solid, reliable defense against the taxpayer whose deductions are out
of line or who is trying to conceal income. Having such a system in
place is commendable. The average, law-abiding taxpayer should be
encouraged to comply with the Internal Revenue Code. If he does
not comply, he should be caught, and IRS has a system for catching
him. Tt is the Subcommittee’s recommendation that the IRS develop an
equally effective system for detecting persons who do not file returns
at all, persons whose worl is illegal and who also ought to be made
to pay their taxes.

(131)




S ——

132

(8) Justice Department officials told the Subcommittee that the De-
partment would like to work out a national strategy with IRS on pur-
suing organized criminals and drug traffickers. The Subcommittee rec-
ommends that such a strategy be developed. YRS also should map out
its own national strategy and draft its own set of priorities and goals
n organized crime and drug investigations. Tts leadership should im-
mediately move to do away with the confusion and misconceptions
resulting from its strict interpretation of the Tax Reform Act by
meeting with IRS agents in the field and instructing them on what
can and cannot be done under the Act..

Furthermore, TRS should conduct an accurate investioation of the
amounts of legal and illegal unreported income to enable the Service to
allocate resources properly. :

(4) The Subcommittee recommends that IRS be reorganized. Re-
sponsibility for the criminal investigation and intelligence gathering
functions should be removed from the Assistant Commissioner fop
Compliance. It is recommended that a new Assistant Commissioner
position be created. It should be the sole duty of this Assistant Com-
missioner to oversee the criminal investigation and intelligence gather-
ing activities of IRS. This official should be on 2 par with other Assist-
ant Commissioners and should report directly to the Commissioner of
Internal Revenue. This reorganization will provide a chain of com-
mand in the criminal division reaching the Commissioner so that he
can obtain adequate information in criminal as well as civil matters,

(5) The IRS is requested to submit within 60 days of the issuance
of this report a statement as to what action it will take in response
to each of this report’s findings, conclusions and recommendations for
corrective action,

The following Senators, who were Members of the Permanent, Sub-
committee on oInvestigations at the time of the hearings, have
approved this report:

Sam Nunn Charles H. Percy
Henry M. Jackson Jacob K. Javits
Thomas F. Bagleton William V. Roth, Jr.
Lawton Chiles William S. Cohen 2
John Glenn

Jim Sasser

The Members of the Committee on Governmental Affairs, except
those who were members of the Senate Permanent Subcommittee on
Investigations at the time of the hearings, did not sit in on the hear-
ings on which the above report was prepared. Under these circum-
stances, they have taken no part in the preparation and submission
of the report except to authorize its filing as a report made by the
subcommittee.

1 See additional views of Senator Juyits on page 133.
2 See additional views of Senator Cohen on page 135.
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ADDITIONAL VIEWS OF MR. JAVITS

The Subcommittee is to be commended for putting together a com~

prehensive study of law enforcement problems in the naveotics enforce-
ment area. Drug traffickers are among the most vicions criminal ele-
ments in our society, and every effort must be made to uproot them.
Testimony at the Subcommittee hearings has convinced me that we are
not making the best possible use of law enforcement agencies in this
area, and that better coordination and more resources arc necessary.

T am concerned, however, that the Subcommittee majority, in their
zeal to combat drug trafficking, has made some suggestions that may
be unwise in terms of civil liberties. I refer particularly to changes
suggested to the Tax Reform Act regarding disclosure of taxpayer
information. '

The IRS is a unique agency in the Federal Government. Because of
the importance of its revenue collecting functions, it was granted
powers far broader than those granted other law enforcement agencies.
For example, as the ACLU recently pointed out in testimony before the
Senate Finance Committee, opposing changes in the Tax Reform Act,
“The IRS may, without a su%)poenafor a warrant, or any showing of
probable cause, require an individual to divulge information.” That
sort of power would be anathena to our systera of government in other
setiings.

Further, unlike any other Federal law enforcement agency, the IRS
has detailed records on nearly every citizen, including the vast majority
of citizens who have never violated any law. These records go far
beyond the information provided on tax returns, and may include
information on many of the most intimate details of & person’s life.

Not surprisingly, the existence of this large pool of confidential data
has proved tobe very attractive to law enforcement personnel, There ig
no question that its ready availability makes the job of law enforcement
investigations an easier one. Prior to 1976, there were no standards
governing the dissemination of this information to law enforcement
and other government personnel. This lead to a number of abuses,
including attempts by the White House during the Watergate years to
use tax information against ideological opponents, and those on the
famous “enemies” list. -

The Tax Reform Act of 1976 was an attempt to rectify that situation.
Underlying its passage was a recognition that:

(1) The IRS’s primary mission is the collection of revenue in a fair
and equitable manner.

( 2)qIn order to carry out this mission, the IRS is permitted to compel
the disclosure of information the individual would not otherwise di-
vulge. This extraordinary intrusion into personal privacy is justifiable,
but it is also the reason for extraordinary precautions against non-
consensual dissemination of these data.

(133)
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(3) The effectiveness of our tax system depends, in large measure,
on voluntary taxpayer cooperation. The incentive to cooperate may be
greatly lessened if taxpayers fear that their tax returns and supporting
data will be generally available.

These general principles still hold true.

I agree with Senator Nunn that we must strike the proper balance
between the needs of the law enforcement community and the tax-
payer’s rights of privacy. In my view, that balance requires a recogni-
tion that Congress conferred the extraordinary power to compel
disclosure on the IRS because of the ageney’s unique role in the collec-
tion of revenue and that Congress never intenided that the IRS function
primarily as a general criminal law enforcement agency. I do not
believe the American people would support use of the IRS as an
investigatory vehicle for other law enforcement agencies which were
not given such broad power.

Experience under the Tax Reform Act, and testimony before the
Subcommittee indicates that some changes in the Act may be war-
ranted. But any attempt to balance privacy and law enforcement

. interests must in my opinion, retain the following elements.

(1) Access by a Federal agency to information supplied to IRS by 2
taxpayer or his representative must be subject to court review. Only a
court has the necessary objectivity to determine whether society’s
interest in access to confidential information in a given case out-
weighs the taxpayer’s expectation of privacy for the information he
givesthe IRS.

(2) The standard for obtaining a court order should include a find-
ing, as does current law, that there is a reasonable cause to believe that
a specific crime has been committed. To lower that standard could
open up tax records to “fishing expeditions”.

3) Disclosure to law enforcement agencies should be limited to
Federal criminal law enforcement investigations, and there should be
strict controls on redisclosure of information released to those agencies.

(4) The Subcommittee record argues for a change in the summons
provisions of the Tax Reform Act, which permits a taxpayer to stay
a summons merely by writing a letter. However, it must be recognized
that the IRS has resources that far outweigh those of the individual
taxpayer. Any shift of the burden in a stay proceeding from the IRS
to'the taxpayer must be accompanied by protections at least as great
as those contained in the Right to Financial Privacy Act.

"
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ADDITIONAL VIEWS OF MR. COHEN

T would like at this time to commend the Subcommittee leadership
for presenting in this report a most complete review of the problems
involved in the prosecution of narcotics traffickers; some of these prob-
lems relate not to the increasing deviousness and ingenuity of drug
dealers, itself a significant problem, but to a law passedbby the Congress
itself, the Tax Reform Act of 1976.

In its findings, the Subcommittee notes that “the American people
have no patience for excuses and explanations as to why Federal ef-
forts cannot substantially reduce the drug trade.” The statement is
most ironie, since, in its report, the Subcommittee has patiently, and in
excruciating detail, laid out the reasons why, under current laws and
policies, more drug traffickers are not investigated, apprehended, and
effectively prosecuted. In so doing, the Subcommittee fulfills an im-
portant obligation to the Congress and to the public.

‘While long on description of the current problem, the report is short
on recommendations, especially in regard to specific ways to change
the Tax Reform Act’s provisions regarding the disclosure of informa-
tion in the possession of the Internal Revenue Service to law enforce-
ment agencles.

This 1s appropriate as well. While it is clear that problems exist in
the current statute, much work remains to be done before specific statu-
tory changes should be made. Last March, I, along with several of the
other Members of the Subcommittee, co-sponsored legislation that
would make changes in the Tax Reform Act’s disclosure sections. At
the time I announced my support for these proposals, however, I noted
my concern as to whether certain of the proposed new definitions of
IRS information could, ag written, “withstand attempts of overzeal-
ous law enforcement officials to circumvent the requirement for court
review of requests for tax returns.” In light of this concern, I fully ex-
pected at that time that Congress’s consideration of the proposed
changes would be—and should be—cautious and deliberative.

I continue to believe so. Recently, a report by the General Account-
ing Office echoed several of my concerns with ambiguities that remain
in the proposals, the thrust of which I, and the GAO, support. Con-
tinued and persistent work will be necessary to perfect the proposed
changes in the Tax Reform Act.

In spite of the frustration we all feel at seeing narcotics traflicking
erode our economy and our society as a whole, we must recognize that
statutory changes generated by the need to address this Nation’s seri-
ous drug problems will of necessity apply generally, and that the pro-
tection of privacy interests could be jeopardized by imprecise legisla-
tive language, just as the public safety has been jeopardized by am-
biguities in the original disclosure provisions.

Tt is with these additional views that I endorse this report of the Per-
manent Subcommittee on Investigations.
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APPENDIX

§6103. Confidentiality and digclosure of returns and return in-

formation

. (i) Disclosure to Federal officers or employees for admin-
istration of Federal laws not relating to tax administration.—

e T T T

e ov e,

T,

(1) Nontax eriminal investigation.—

(A) Information from taxpayer.—A return or
-taxpayer return information shall, pursuant to, and upon
the grant of, an ex parte order by a Federal district court
judge as provided by this paragraph, be open, but only to
the extent necessary as provided in such order, to officers
and employecs of a Federal agency pérsonally and di-
rectly engaged in and solely for their use in, preparation
for any administrative or judicial proceeding (or in-
vestigation which may result in such a proceeding) per-
taining to the enforcement of a specifically designated
Federal criminal statute (not involving tax administra-
tion) to which the United States or such agency is or
may be a party, : :

(B) Application for order.~The head of any Fed-
eral agency deseribed in subparagraph (A) or, in the case
of the Department of Justice, the Attorney General, the
Deputy Attorney General, or an Assistant Attorney Gen-
eral, may authorize an application to s Federal district
court judge for the order referred to in subparagraph
(A). Upon such application, such judge may grant such
order if he determines on the hasis of the facts submitted
by the applicant that— :

(1) there is reasonable cause to believe, based upon
information believed to be reliable, that a specific
criminal act has been committed ;

(ii) there is reasonable cause to believe that such
return or return information is probative evidence
of & matter in issue related to the commission of such
criminal act; and .

(i) the information sought to be disclosed can-
not reasonably be obtained from any other source,
unless it is determined that, notwithstanding the
reasonable availability of the information from an-
other source, the return or return information sought
constitutes the most probative evidence of a matter

in issue relating to the commission of such criminal

e asn  Preceding page blank
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However, the Secretary shall not disclose any return or
return information under this paragraph if he deter-
mines and certifies to the court that such disclosure would
identify a confidential informant or seriously impair a
civil or criminal tax investigation.

(2) Return information other than taxpayer return
information—Upon written request from the head of a
Federal agency described in paragraph (1) (A), or in the case
of the Department of Justice, the Attorney General, the Dep-
uty Attorney General, or an Assistant Attorney General, the
Secretary shall disclose return information (other than tax-
payer return information) to officers and employees of such
agency personally and directly engaged in, and solely for
their use in, preparation for any administrative or judicial
proceeding (or investigation which may result in such a pro-
ceeding) described in parvagraph (1) (A). Such request shall
set forth— ‘

(A) the name and address of the taxpayer with respect
to whom suclh return information velates;
(B) the taxable period or periods to which the return
information relates;
(C) the statutory authority under which the proceed-
ing or investigation is being conducted ; and
(D) the specific reason or reasons why such disclosure
is or may be material) to the proceeding or investigation.
However, the Secretary shall not disclose any return or re-
turn information under this paragraph if he determines that
such disclosure would identify a confidential informant or
seriously impair a civil or criminal tax investigation. For
purposes of this paragraph, the name and address of the tax-
payer shall not be treated as taxpayer return information.

(3) Disclosure of return information concerning pos-
sible criminal activities.—The Secretary may disclose in
writing return information, other than taxpayer retwrn in-
formation, which may constitute evidence of a violation of
Federal criminal laws to the extent necessary to apprise the
head of the appropriate Federal agency charged with the
responsibility for enforcing such laws. For purposes of the
preceding sentence, the name and address of the taxpayer
shall not be treated as taxpayer return information if there
is return information (other than taxpayer return informa-
tion) which may constitute evidence of a violation of Federal
criminal laws.

§ 7609. Special procedures for third-party summonses
(a) Notice.—
(1) In general.—If— ,
(A) any summons described in subsection (¢) is served on
any person who is a third-party recordkeeper, and
(B& the summons requires the production of any portion of
. records made or kept of the business transactions or affairs
“of any person (other than the person summoned) who is
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identified in the description of the records contained in the
summons,
then notice of the summons shall be. given to any person soidenti-
fied within 3 days of the day on which such service is made, bub
no later than the 14th day before the day fixed in the summons
as the day upon which such records are to be examined. Such
notice shall be accompanied by a copy of the summons which
has been served and shall contain dirvections for staying compli-
ance with the summons under subsection (b) (2). ‘
(2) Sufficiency of notice.—Such notice shall be sufficient if,
on or before such third day, such notice is served in the manner

- provided in section 7603 (relating to service of summons) upon

the person entitled to notice, or is mailed by certified or registered
mail to the last known address of such person, or, in the absence
of a last kmown address, is left with the person summoned. If
such notice is mailed, it shall be sufficient if mailed to the last
Imown address of the person entitled to notice or, in the case of
notice to the Secretary under section 6903 of the existence of a
fiduciary relationship, to the last known address of the Aiduciary
of such person, even if such person or fiduciary is then deceased,
under a legal disability, ot no longer in existence.

(3) Third-party recordkeeper defined.—For purposes of this
subsection, the term “third-party recordkeeper” means—

(A) any mutual savings banlk, cooperative banlk, domestic
building and loan association, or other savings institution
chartered and supervised as a savings and loan or similar
association under Federal or State law, any bank (as defined
in section 581), or any credit union (within the meaning of
section 501 (c) (14) (A)); ‘

B) any consumer reporting agency (as defined under sec-

iii011 6(0% Sd)) of the Fair Credit Reporting Act (15 U.S.C.
681a, ;

(C) any fnerson extending credit through the use of credit
cards or similar devices; -

(D) any broker :(as defined in section 8(a)(4) of the
Securities Exchange Act of 1934 (15 T.S.CL 78c(a) (4))) ;

gE) any attorney; and

F) any accountant.
(4) Exceptions.—Paragraph (1) shall not apply to any sum-
mons—

(A) served on the person with respect to whose lability the
summons is issued, or any officer or employee of such person,

(B) to determine whether or not records of the business
transactions or affairs of an identified person have been made
or kept, or ‘

(C) described in subsection (f).

(5) Nature of summons.—Any summons to which this sub-

section applied (and any summons in aid of collection described
in subsecction (c)(2)(B) shall identify the taxpayer to whom
the summons relates or the other person to whom the records
pertain and shall provide such other information as will enable
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" the person summoned to locate the records required under the
Summons. v c
(b) Right to intervene; right to stay compliance.— :

(1) Intervention.—Notwithstanding any other law or-rule of
layv, any person who is entitled to notice of a summons under
subsection (a) shall have the right to intervene in any proceeding
with respect to the enforcement of such summons under section

7604, , o

(2) Right to stay compliance.—Notwithstanding any other
law or rule of law, any person who is entitled to notice of a sum-
mons under subsection (a) shall have the right to stay compliance
with the summons if, not Iater than the 14th day after the day such
notice is given in the manner provided in subsection (a)(2)—

‘(Aﬁ notice in writing is given to the person summoned not
‘to comply with the summons, and
(B) a copy of such notice not to comply with the summons
is mailed by registered or certified mail to such person and to
such office as the Secretary may direct in the notice referred
to in subsection (a) (1). :
(¢) Summons to which section applies.—

(1) In general.—Except as provided in paragraph (2), a sum-
mons is described in this subsection if it is issued under paragraph
(2) of section 7602 or under section 6420(e) (2), 6421(f) (2),

6424.(d) (2), or 6427 (g) (2) and requires the production of records.
(2) Exceptions.—A summons shall not be treated as described
-in this subsection if— ‘ :

. {A) it is solely to determine the identity of any person hav-
ing a numbered account (or similar arrangement) with a bank
or other institution described in subsection (a)(8)(A), or

(B) itisin aid of the collection of— :
(i) the liability of any person against whom an assess-
ment has been made or judgment rendered, or
(ii) the liability at law or in equity of any transferee

, or fiduciary of any person referred to in clause (i).

(3) Records; certain related testimony.—For purposes of
this section—- :
(A) the term “records” includes books, papers, or other

data, and , : o

(B) & summons requiring the giving of testimony relating
to records shall be treated as a summons requiring the pro-
duction of such records.

-(d) Restriction on examination of records.—No examination of
any records required to be produced under a summons as to which
notice is required under subsection (a) maybe made—

(1) before the expiration of the 14-day period allowed for the
notice not to comply under subsection (b) (2), or
- (2) when the requirements of subsection (b) (2) have been met,
except in accordance with an order issued by a court of competent
jurisdiction authorizing examination of such records or with the
consent of the person staying compliance. ’
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(e) Suspension of statute of limitations—If any person takes
any action as provided in subsection (b) and such person is the person
with respect to whose liability the summons is issued (or is the agent,
nominee, or other person acting under the direction or control of such
person), then the running of any period of limitations under section
6501 (relating to the assessment and collection of tax) or under sec-
tion 6531 (relating to criminal prosecutions) with respect to such per-
son shall be suspended for the period during which a proceeding, and
appeals therein, with respect to the enforcement of such summons is
pending. ‘ :

(f) Additional requirement in the case of a John Doe sum-
mons.—Any summons described in subsection (c¢) which does not
identify the person with respect to whose liability the summons is issued
may be served only after a court proceeding in which the Secretary
establishes that— ,

(1) the summons relates to the investigation of a particular
persoror ascertainable group or class of persons,

(2) there is a reasonable basis for believing that such person or
group or class of persons may fail or may have failed to comply
with any provision of any internal revenue law, and

(8) the information sought to be obtained from the examination
of the records (and the identity of the person or persons with
respect to whose liability the summons is issued) is not readily
available from other sources. ‘

{g) Special exception for certain summonses.—In the case of
any summons described in subsection (c), the provisions of subsections
(a) (1) and (h) shall not apply if, upon petition by the Secretary, the
court determines, on the basis of the facts and circumstances alleged,
that there is reasonable cause to believe the giving of notice may lead
to attempts to conceal, destroy, or alter records relevant to the ex-
amination, to prevent the communication of information from other
persons through intimidation, bribery, or collusion, or to flee to avoid
prosecution, testifying, or production of records.

(h) Jurisdiction of district court.— ‘ .

(1) The United States district court for the distriet within
which the person to be summoned resides or is found shall have
jurisdiction -to hear and determine proceedings brought under
subsections (f) and (g). The determination required to be made
under subsections (f) and (g) shall be made ex parte and shall be
made solely upon the petition and supporting affidavits. An order

denying the petition shall be deemed a final order which may be-

appealed.
(2) Except-as to cases the court considers of greater importance,
a proceeding brought for the enforcement of any summons, or a
proceeding under this section, and appeals, take precedénce on the
docket over all cases and shall be assigned for hearing and de-
cided at the earliest practicable date. o :
Added Pub.Li, 94455, Title XTI, § 1205(a), Oct. 4, 1976, 90 Stat. 1699,

and amended Pub.L. 95-599, Title V, § 505(c) (6), Nov. 6, 1978, 92
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Stat. 2760; Pub.L. 95-600, Title VII, § 703(Z) (4), Nov. 6, 1978, 92
Stat. 2943. Lo , | | |

Codification.” Section 1205(a) of Pub.L. 94455 redesignated former section
7609, relating to cross references as 7611 of this title, - . )

1978 Amendment. Subsec. (c) (1}, Pub.L. 95-600 substituted 6427 (1) (2)" for
“6427 (e) (2)". ' g L

DEPARTMENT OF THE TREASURY,
. INTERNAL REVNUE SERVICE,
Washington, D.C., March 28, 1980.
Hon. Sax Nown, : : : ,
Chairman, Senate Permanent Subcommittee on Investigations, Com-
mittee on Governmental Affairs, United States Senate, Wash-
ington, D.C. . : o

Drar Mr. Cmamryan: As you know, during the hearing on Decem-
ber 14, 1979, concerning law enforcement impediments with respect
to narcotics profits, we agreed to furnish your Committee a list of
names of those twenty-two persons convicted in Fiscal Year 1979 of
tax violations who were included in our High-Level Drug ILeaders
Tax Enforcement Project. As explained in our meeting of March 19,
1980, further concerns about the legality under IRC 6103 of releasing
names along with the characterization of those persons as drug deal-
ers precludes our release of that particular listing. We are concerned
because the characterization of persons as drug dealers may be based
on non-public information subject to IRC 6103 non-disclosure re-
quirements. As promised at our meeting, though, enclosed is a listing
of all of our Fiscal Year 1979 convictions. v

Our division, as with the IRS generally, is a highly decentralized
organization. Cases are selected for investigation by our field people;
and information regarding those cases is entered by ‘them into our
management information system. The placement of a case into our
High-Level Drug Leaders Tax Enforcement Project is a determina-
tion that may be made when a case is initiated or when information
is later developed which warrants such classification. Those judg-
ments are made by special agents, their snpervisors, and division-level
managers in our district offices throughout the country. »

‘While we do not now mantain centralized case files in our divisions’
headquarters office, we did review those old files that existed, and we
reviewed the files of our Chief Counsel’s office on the twenty-two con-
victions referred to at the public hearings, That review permitted my
staff to make some judgments about the narcotics involvement of the
twenty-two persons convicted of tax-related crimes after being in-
cluded in the project. As I indicated at our March 19 meeting, three of
the twenty-two cases should not have been included in the project be-
cause the field investigation failed to develop information establishing
narcotics involvement. On the other hand, that review convinced me
that ten to twelve of those convictions involved high-level drug leader
cases, while the remainder involved persons whose narcotics activity
had been established hut not necessarily at very high levels.

After our meeting, ) asked rmhembers of my staff to review the avail-
able materials again and seel, where necessary, additional information
to assist in judging whether the cases in the project were appropriately
incladed. As a result of this review, senior members of my staff have
concluded that our field people were generally justified in their desig-
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nations of individuals as project targets based on the information
available to them at the time the cases were initiated—whether initi-
ated under our earlier narcotics project or the subsequent high-level
project. In some cases our investigative work did not prove the narcot-
1cs allegations or even develop specific evidence of narcotics trafficking
during the years included in our investigations. However, this is an
expected result when cases for tax purposes are developed i)y indirect
methods of proof (i.e., net worth, expenditures, and bank deposits).
In our review of the twenty-two convictions, we found that nine
cases were developed under our former narcotics project and were com-
pleted investigations which were in the review process prior to July
1976, when our new high-level project began. All three of those that I
believe inappropriate for inclusion in our high-level project were
among those early cases, as were five additional cases in which the nar-
cotics trafficking evidence or data was weak. Only one of those nine
early cases concerned an individual whose narcotics connection was
considered strong. None of those nine persons were classified as DEA-T
by the Drug Enforcement Administration (DEA) ; but since these are
older cases, they may have preceded the DEA’s classification system.
Although our records are not complete on this point, we have found
documentation on five of those early cases which indicates that they
were evaluated and approved for inclusion in our former project by
the Target Selection Committee. In summary, based on this second
review, we believe that those three cases which I questioned earlier
should not haye been included in the project. While the evidence on
some of the other cases is weak speaking solely in terms of the nar-
cotics connection, we believe our field people were justified in includ-

- ing them in the project.

‘We are quite concerned that our resources in this area be applied
to the investigation of significant narcotics traffickers and financiers.
We are conducting a review of all cases presently in our case in-
ventory and those in the review pipeline. If the cases do not meet our
high-level requirements, they will be removed from this project. Since
we have esta%lished resource application goals for projects activity,
these adjustments should result in additional efforts to identify and
investigate high-level subjects. - o K

If you would like any additional information or explanation, I
would be pleased to furnish it. , o

Sincerely, : ;
. ; - Taomas J. Cranoy,
‘ _ Director, Oriminal Investigation Dipision.
Enclosure, ,

e

U.S. SexaTm,
ComMmiTTEE ON GOVERNMENTAL AFFAIRS,
SeNATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
Washington, D.C., March 31, 1980.
Mr, Tromas J. Crawcy,

Director, Oriminal Investigation Division, Internal Revenue Service,
Department of the Treasury, Washington, D.C.
Drar Tou: I am responding on behalf of Senator Nunn relative to

your letter of March 28, 1980 concerning IRS convictions of narcotics
dealers,
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As you know, the Permanent. Subcommittee on Investigations re-
quested IRS to furnish it with the names of those persons convicted
of IRS charges in the IRS programs dealing with narcotics and orga-
nized crime. The Subcommittee requested this identification for the
period 1971 to the present. At our December, 1979 hearing, Commis-
sioner Kurtz agreed to furnish these names, In addition, there wers
numerous references by IRS to 22 convictions of high-level narcotics
traflickers IRS had obtained in 1979. _ o L

Tn my opinion, nothing in 26 U.S.C. 6103 prevents or prohibits IRS
from disclosing names of persons convicted of IRS violations in any
particular program. The Subcommittee has not requested any infor-
mation concerning the classification of individual taxpayers. We only
seek the names of persons convicted under each program. This, of
course, is public record information.

‘While we appreciate the computer listing of all IRS convictions for
1979, I feel that this list is not adequate for two reasons:

(1) The list is extensive and it will be extremely difficult for other
Executive Branch agencies to check out eéach name on the list for
narcotics or organized crime backgrounds. This is especially true when
another Government agency ; namely, IRS already has categorized the
names and the Permanent Subcommittee on Investigations merely
wants to check the names in these categories. I feel that this is a project
which will take a significant amount of time when no logical reason
exists for such a procedure, ’ o v -

(2) The computerized list for 1979 does not address the SEP results
in terms of convictions since 1971. o

Apparently, even from your own review, there is a question as to
the classification of taxpayers placed in SEP groups, such as nar-
cotics and organized crime. As part of our oversight responsibility, it
is essential that the Permanent Subcommittee on Investigations deter-
mine the allocation of TRS resources and the results of that allocation
in SEP cases. As you know, the Subcommittee’s December hearing,
as it related to IRS issues, dealt with the impediments resulting from
the Tax Reform Act and the alleged de-emphasis by the TRS with
respect t/- narcotics and organized crime cases. :

. Theretore, T would request from IRS legal counsel a written opin-
lon concerning any specific prohibition in 26 U.S.C. 6108 which pre-
vents IRS from supplying us with the appropriate information.

I do not believe that a logical and rational interpretation of 26
U.S.C. 6103 Ieads to the conclusion that the names of persons convicted
in public forums, in particular IRS programs, should be withheld
from the Subcommittee. ‘

Thank you for your assistance.

Sincerely,

Marry STEINBERG,
Ohief Oounsel.

Lo






