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JURISDICTION ON INDIAN RESERVATIONS 

MONDAY, MARCH 17, 1980 

U.S. SENATE, 
SELEOT COMMITrEE ON INDIAN AFFAIRS, 

Washington, D.O. 
'1.'he committee met, pursuant to notice, at 10:10 a.m" in room 457, 

Russell Sen[tte Office Building, Senator Jolm Melch~r (chairman 
of the committee,) presiding. 

Present: Senator Melcher and Senator DeConcini. 
Staff present: Max Richtman, staff direotor; Peter Taylor, special 

counsel; J 0 J 0 Hunt, staff attorney; Tim Woodcock, staff attorney i 
and J·ohn Mulkey, professional staff member. 

Senator MELOHER. The Select Oommittee on Indian Affairs will 
come to order. . 

This morning we are meeting on the first of 3 days Qf hearh"1gs on 
jurisdiction on Irrdian reservations. 'I'here are several concepts to V 
be discussed. The first thing I would like to draw tQ your attention 
is a section in S. 1722, the bill tQ reform the Federal criminal law. 
In this bill the Oongress is rewriting the enti:t:e Federal criminal law. 

One section Qf S. 1722, section 161(i), deals with retrocessionQf 
jurisdiction to the United States from States that previously as
sumed jurisdiction under Public Law 83-280. That is a very sman 
part of S. 1722. So, the Qnly testimony we are interested in, on that 
particuliLr bill, is just oil that Qne sectIOn of S. 1722. 

"Ve a1;e also going to heal' testimony today Qn S. 1181 which WQuld V 
authorize the States arrd the Indian tribes Ito enter intQ mutual agree
ments and comp[tots respecting jurisdictiQn and gQvernmental QP
erations in Indian country. A very simil[tr bill was passed by the 
Senate in the last Oongress but was nQt enacted by the HQuse, SOl it is 
here before us again in the conunittee. We WQuld be pleased to ha,ve 
your testimony concerning that bill. 

The third mrutter we are going to receive testimony Qn deals with V 
the concept of having a Federal magistrate hold certain PQwers Qn 
[tn Indian reservatiQn. There is no particular bill Qn that. We have a 
cQncept HS a proposal which we will distribute during ithese hearings-
a three OIl' four page summary of the bare bones Qf Qur feelings. 

The Federal magistrates system, as it nQW operates, does not lQQk 
as if it will fill the gap we are trying tQ fill. So, whatever we do 
on the concept Qf the Indiltn reservrutiQn will give additiQnal powers to 
a Federal magistrate, with specific powers tQ specific authQrities 
on the reservation-the magistrate, OIl' the spedal U.S. Justice of the 
Peace, whatever the title, it makes no difference. The question is _ f 
whether or not a Federal authority, as part Qf a Federal court on an V 

(1) 
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Indian reservation, can fill the gap that does exist for rather minor 
crimes. I guess, in general, you could call them misdemeanors involv
ing Indians, and also involving non-Indians. 

There have been complaints that the ready and willing delivery 
of justice is now all too often lacking. . . 

So, while we are asking for comments on this concept, we are work
ing in the rough. Do our witnesses have any feelings on this ~ If 
you do, let the committee Imow of any ideas you have. This will be 
helpful. . 

Art this time, without objection, I will introduce into the record. 
excerpts from exi!:lting title 18; a copy of S. 1181; an /excerpt from 
S. 1722-pn,rt C, seotion161; an exce.rpt from the report of the Judici
aryCommittce accompanying S. 1722; a list of States and tribes af
fected by Public Law 83-280; a copy of the. Indian reservrution magis
trates concept; and a copy of the Federal Magistrates Act, as amended, 
October 10,1979. . 

[The material follows. Testimony begins on p. 55.] 

Excerpts From Existing Title 18-Crimc's and Criminal Procedure 

CHAPTER 53-INDIANS 
Sec. 
1151. Indian country defined. 
1152. Laws governing. 
1153. Offenses committed within Indian country. 
1154. Intoxicants dispensed in Indian country. 
1155. Intoxicants dispensed on school site. 
1156. Intoxicants possessed unlawfully. 
1157. 1 Livestock sold or removed. 
1158. Counterfeiting Indian Arts and Crafts Board trade mark. 
1159, Misrepresentation in sale of products. 
1160. Property damaged in committing offense. 
1161. Application of Indian liquor laws. 
1162, State jurisdiction over offenses committed by or against Indians in the 

Indian country. 
1163, Embezzlement and theft from Indian tribal organizations, 
1164. Destroying boundary and warning Signs. 
1165. Hunting, trapping, or fishing on Indian land. 

A1t£ENDMENTS 

1900-Pub. L. 86-034, § 3, July 12, 1900, 74 Stat. 469 added items 1164 and 
1165. 

1956-Act Aug. 1, 1956, ch. 822, § 1,70 Stat. 792, added item 1163. 
1953-Act Aug. 15, 1953. ch, 502, § 1, 67 Stat. 586, added item 1161. 
Act Aug. 15, 1953, ch. 505, § 1, 67 Stat. 588, added item 1162. 

CROSS REFERENCES 

Government employee having interest in Indian contracts, see section 437 of 
this title. 

Receiving money in connection with Indian contracts for services, see section 
438 of this title. 

Unnuthorized Indian enrollment contracts, or receiving money in connection 
with such contracts, see section 439 of this title. 
§ 1151. Indian country defined 

Except as otherwise provided in sections 1154 and 1156 of this title, the term 
"Indian country",as used in this chapter, means (a) all land within the limits 

1 Puhllc Law 85-80. July 10. 1957. 71 Stat. 277. which repealed section 1157 of this 
title. dIa not amend analysis to reflect the repeal. 
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of any Indian reservation under the jurifJdiction of the United States Govern
ment, notwithstanding the issuance of uny patent, and, including rights-of-way 
running through the reservation, (b) all dependent Indian communities within 
the borders of the United States whether within the original or subsequently 
acquired territory thereof, and whether within or without the limits of a 
State, and (c) all Indiun allotments, the Indian titles to which have not been 
extinguished, including rights-of-way running through the same. 
(.Tune 25, 1948, cll. 645, 62 Stat. 757; May 24,1949, ch. 139, § 25, 63 Stut. 74.) 

IIIS'l'ORICAL AND REVISION NOTES 

1948 ACT 

Bused 011 sections 548 and 549 of title 18, and sections 212, 213, 215, 217, 
218 of title 25, Indians, U.S. Code, 1940 ed. (R.S. §§ 2142, 2143, 2144, 214l$, 2146; 
Feb. 18, 1875, ch. 80, § 1, 18 Stat. 318; Mar. 4, 1909, ch. 321, .§§ 328, 329, 35 
Stat. 1151; Mar. 3, 1911, ch. 231, § 291, 36 stat. 1167; June 28, 1932, ch. 284, 
47 Stat. 337). 

This section consolidates numerous conflicting and inconsistent provisions of 
law into a concise statement of the applicable law. 

R.S. §§ 2145,2146 (U.S.C., title 25, §§ 217,218) extended to the Indian country 
with notable exceptions the criminal laws of the United States applicable to 
places within the exclusive jurisdiction of the United States. Crimes of Indians 
against Indians, and crimes punishable by tribal law were excluded. 

The confusion was not lessened by the cases of U.S. v, ilIcBratncy, 104 U.S. 
622 and Drapm' Y. U.S., 17 S.Ot. 107, holding that crimes in Indian cQuntry by 
persons not Indians are not cognizable by Federal courts in absence of reserva
tion or cession of exclusive jurIsdiction applicable to places within the exclusive 
jurisdiction of the United States. Because of numerous statutes applicable only 
to Indians and prllscribing punisluilent for crimes committed by Indians against 
Indians, "Indian country" was defined but onee. (See act June 30, 1834, ch. 161, 
§ 1,4, Stat. 729, which was later repealed.) 

Definition is based on latest construction of the term by the United States 
Supreme Court in U.S. V. McGowan, 58 S.Ot. 286, 302 U.S. 535, following U.S. V. 
Santloval, 34 S.Ot. 1, 5, 231 U.S. 28, 46. (See also Donne~~y Y. U.S., 33 S.Ot. 449, 
228 U.S. 243; and Kms Plenty Y. U.S., 133 }j'.2d 292, certiorari denied, 1943, 
63 S.Ot. 1172). (See reviser's note under section 1153 of this title.) 

Iudian allotments were included in the definition on authority of the case of 
U.S. Y. Pelican, 1913,34 C.St. 396,232 U.S. 442, 58 L.Ed. 676. 

1949 ACT 

This section [section 25], by adding to section 1151 of title 18, U.S.C., the 
phrase "except as otherwise provided in sections 1154 and 1156 of this title", 
incorporates in this section the limitations of the term "Indian country", which 
a·re added to sections 1154 and 1156 by sections 27 and 28 of this bill. 

AMENDlIfENTS 

1940-Act May 24, 1949, Incorporated the limitations of .the term Indian coun
try which are contained in sections 1154 and 1156 of this title. 

CROSS REFERENOES 

'Destroylng boundary and warning signs, see section 1164 of this title. 

SECTION REFERRED TO IN OTHER SEaI'IONS 

This section is referred to in section 1164 of this title; title 15 sections 1175, 
1243. 

§ 1152. Laws governing 

Except as otherwise expressly provided by law, the general laws of the Unite<1 
States as to the punishment of offenses committed in any place within the sole 
aucl exclusive jurisdIction of the United States, except the District of Columbia, 
shall extend to the Indian ,country. 



4 

This section shall not exten(l to offenses committed 'by one Indian against the 
person or property of a'nother Indian, nor to any Indian committing any offense 
ill the I11(lian country who has bem,l punished by the local law of me tribe, or 
to any case where, by treaty stipulations, the exclusive jurisdiction over such 
offen~es is or may be secured to the Indian tribes respectively. 

(June 25,1948, ch. 645, 62 Stat. 757.) 

HISTORICAL AND REVISION NOTES 

Based on sections 215, 217, 218 of title 25, U.S.C., 1940 ed., Indians (R.S. 
:H4-!, 2145, 2146; Feb. 18,1875, ch. SO, §§ 1, 18 Stat. 318). 

Section consolidates said sections 217 and 218 of title 25, U.S.C., 1940 ed., 
1 IHli11IlS, ami omits section 215 of said title as coyered by the consolidatio'1l. 

See reviser's note under section 1153 of this title as to effect of consolidation 
of sections 548 and 549 of title 18, U.S.C., 1940 ed. 

"!inor changes were made in translations a'nd phraseology. 

CROSS REFERENCES 

State jurisdietion oyer offenses commi:tteed by or against Indians in the Illdian 
country, see ~ection 1162 of this title. 

SEC'l'ION ItEFERRED TO IN OTHER SEOTIONS 

'1'h1s section Is referred to in section 1162 of this title. 

§ 1153. Offenses committed within Indian country 

Any Indian who commits against the person or property of another Indian or 
other person any of the following offenses, namely, murder, nllNlslaughter, kid
naping, rape, carnal lmowledge of any female, not his wife, who has not attained 
the age of sixteen years, assault with intpnt to commH rape, incest, assault with 
lntent to commit murder, assault with a dangerous weapon, assault resulting 
in serious bodily injury, arson, burglary, robbery, and larceny within the Indian 
country, Shall be subject to the same laws and penalties as all other persons 
committing any of the above offenses, within the exclusive jurisdiction of the 
United States. 

As used in this section, the offenses of burglary and incest shall be defined 
nncl punishec1 in nccordance with the laws of the State in which such offense was 
('ollllllittec1 as are in force at the time of such offense. 

In addition to the offenses of burglary and incest, any other of the above 
OffE'nSeR which are not (lefined und ptl'lIishec1 'by Fec1erallaw in force within the 
exclusiye jUrisc1iction of the Unitec1 States shall be defined and punished in ac
cordance with the iaws of the State in which such offense was committed as are 
in force at the time of such offense. 
(.Tune 25. 1948, ch. 645, 62 Stat. 758; uray 24, 1940, ch. 139, § 26, 63 Stat. 94; 
Nov. 2, 1966, Pub. L. 89-707, § 1, 80 Stat. 1100; Apr. 11, 1968, Pub. L. 90-284, 
title V, § 501, 82 Stat. 80; May 29, 1976, PUb. L. 94-297, § 2, 90 Stat. 585.) 

HISTORICAI. AND REVISION NOTES 

1048 ACT 

Based on title 18, U.S.C., 1940 ed., §§ 548, 049 (Mar. 4, 1909, cll. 321, §§ 328, 329; 
35 Stat. 1151; Mar. 3, 1911, ch. 231, § 291, 36 Stat. 1167; June 28, 1932, ch. 284, 47 
Stat. 337). 

Section consolidates said sections 548 and 549 of title 18, U.S.C., 1940 ed. Sec
tion 548 of said title covered 10 crimes. Section 549 of said title covered the same 
except robbery and incest. ' 

'I'he 1932 amendment of section 568 of title 18, U.S.C., 1940 ed., constituting 
the last paragraph of the section, iR omitted and section 549 ot said title to which 
it applied likewise is omitted. The revised section therefore suffices to cover 
prosecution of tile specific offenses committed on all reserV'ations as intended by 
Congress. 

Words "Indian country" were substituted for language relating to jurisdiction 
extending to reservations and rights-of-way, in view of definitive section 1151 of 
this title. 
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Paul. W. Hyatt, president, board of commissioners, Idaho Sta,teBar, recom
mended that said section 548 be considered with other sections in title 25, Indians, 
U.S.C., 1940 ed., and revised to insure certainty as to questions of jurisdiction; and 
punishment on conviotion. Insofar as the recommendation came within the scope 
of this revision, it was followed. 

The proviso in said section 548 of title 18, U.S.C., 1940 ed., which provided tJIlat 
rape should !Je defined in accordance with the laws of the State in which the 
offense was committed, was changed to include burglary so as to clarify the 
punishment for that offense. 

Venue provisions of said section 548 of title 18, U.S.C., 1940 ed., are incorpo
rated in section 324~~ of this title. 

Section 549 of title 18, U.S.C., 1940 ed., conferred f1,pecial jurisdiction on the 
United States District Court for South Dakota of all crimes of murder, man
Slaughter, rape, assault with intent to kill, assault with a dangerous, weapon, 
arson, burglary, and larceny committed within the limits of any Indian reserva
tion within the State, whether .by or against Indians or non-Indians. The Act of 
February 2, 1903, 32 Stat. 793, from which said section 549 was derived, accepted 
the cession by South Dakota of such jurisdiction. 

The effect of revised sections 1151, 1152, and 1153 of thIs title is to deprive the 
United States Court for the District of South Dalwta of jurisdiction of offenses 
oD. Indian reservations committed by non-Indians against non-Indians and to 
restore such jurisdiction to ·the courts of the State of South Dakota as in other 
States. This reflects the views of the United States atorney, George Philip, of he 
district of South Dakota. 

Minor changes were made in translation and phraseology. 

1049 AOT 

This section [section 26] removes an ambiguity in section 1153 of title 18, 
U.S.c., by eliminating the provision that the crime of rape in the Indian country 
is to !Je punished in accordance with the law of the State. where the offense was 
committed, leaving the definition of the offense to be determined by State law, 
!Jut 'providing that punishment of rape of an Indian by an Indian is to be by 
imprisonment llt the discretion of the court. The offense of rape, other than 
Fape of an Indian by an Indian within the Indian country, is covered by sec
tion 2031 of title 18, U.S.C., and the offense of burglary by sections 1152 and 
3242 of such title. 

AMENDMENTS 

1976-Pub. L. 94-297 made changes in phraseology, added the offense of kid
napping to the enumerated list of offenses subjecting any Indian to the same 
laws and penalties as all other persons, struck out applicability to assault with a 
dangerous weapon and assault resulting in serious bodily injury from para
graph covering the offenses of burglary and incest only, and substituted paragraph, 
relating to offenses in addition to offenses of burglary and incest, for paragraph 
relating to offenses of rape and assault with intent to commit rape. 

1968-Pub. L. 90-284 added the offense of assault resulting in serious bodily 
injury. 

lW6-Pub. L. 89-707 added the offenses of carnal knowledge and assault with 
intent to commit rape, defined and proscribed the punishment for assault with 
intent to commit rape in accordance with the laws of the State in which the 
offense was committed, and required assault with a dangerous weapon and 
incest to be defined and punished in accordance with the laws of the'State in 
which the offense was committed. 

1949-Act May 24, 1949, eliminated the provision that the crime of rape is 
to be punished in accordance with the law of the State where the offense was 
committed find in lieu inserted provision leaving punishment up to the discre
tion of the court. 

SHORT TITLE 

Section 1 of Pub. L. 94-297 provided: "That this Act [amending this section 
und sections 113 find 3242 of this title] may be cited as the 'Indian Crimes Act 
of 1976'." 

CROSS REFERENOES 

.TlIrisdiction-
Conferred on State of Kansas, see section 3243 of this title. 
Of offenses, section 3242 of this title. 
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State jurisdiction over offenses committed by or against Indians in the Indian 
country, see section 1162 of this title.' . 

Wire or oral communications, authorization for interception, to provide evi
dene") of murder or robbery, see section 2516 of this title. 

SECTION REFERRED '1'0 IN OTHER SECTIONS 

'1.'11is section is referred to ill sections 1162, 3242 of this title. 
§ 1154. Intoxicants dispensed in Indian country 

(a) Whoever sells, give~ away, dlSllll~I:!S of, exchanges, or barters any ma'lt, 
spirituous, or vinous liquor, including beer, ale, and wine, or any ardent or 
other intoxicating liquor of any kind whatsoever, except for scientific, sacra
mental, medicinal or mechanical purposes, or any essence, extract, bitters, 
preparation, compound, composition, 01' mr:f article Whatsoever, under any 
name, label, or brand, which produces intoxication, to any Indian to whom an 
allotment of land has been made while the title to the same shull be held in 
trust by the Government, or to any Indian who is a ward of thrJ Government 
under charge of any Indian superintelldent, or to any Indian, including mixed 
bloods, oyer whom the Goyernment, through its departments, exercises guard
ianship, a11(l who eyer introduces or attempts to introduce any malt, spiritu
ous, or vinous liquor, including beer, ale, and wine, or any ardent or intoxicating 
liquor of any kind whatsoever into the Indian country, shull, for vhe first 
offense, be fined not more than $500 or imprisoned not more than one year, or 
both; and, for each subsequent offense, be fined not more than $2,000 01;' Im
prisonednot more tJlan five years, or both. 

(b) It shall be a sufficient defense to any charge of intr.oducing or attempt
ing to introduce ardent spirits, ale, beer, wine, or intoxicating liquors into 
the Indian country that the acts charged were done under authority, in writing, 
from the Department of the Army or any officer duly authorized thereunto by 
the Department of the Army, but this subsection shall not bar the prosecution 
of any officer, soldier, sutler, or storekeeper, attache, or employee of the Army 
of the United States who barters, donates, or furnishes in any manner whatsQ
ever liquors, beer, or any intoxicating beverage whatsoever to any Indian. 

(c) The term "Indian country" as used in this section does not include fee-. 
patented lands in nOll-Indian communities or rights-of-way through Indian 
reservntions, and this section does not apply to such Illnds or rights-of-way in 
the absence of a treaty or statute extending the Indian liquor laws thereto. 
(June 25, 1948, cll. 645, 62 Stat. 758; May 24, 1949, cll. 139, § '2.7,. 63 Stat. 94.) 

HISTORICAL AND REVISION NOTES 

1048 ACT 

Based on sections 241, 242, 244a, 249, 25~ of title 25, U.S.C., 1940 ed., Indians 
(R.S. § 2139; Feb. 27, 1877, cr.. 69, § 1, 19 Stat. 244; July 4, 1884, cll. 180, § 1, 
23 Stat. 94; July 23, 1892, ch. 234, 27 Stnt. 260; Mar, 2, 1917, eh. 146, § 17, 
39 Stat. 983; June 13, 1932, cll. 245, 47 Stat. 302; Mar. 5, 1934, ch. 43, 48 Stat. 
396; June 27, 1934, ch. 846, 48 Stat. 1245; June 15, 1938, ch. 435, § 1, 52 Stat. 
696). 

Section consolidates sections 241, 242, 244n, and 249 of title 25, U.S.C., 1940 
ed., Imlinns. The portion of section 241 of said title wbich defined the substan
tive offense became subsection (a); the portion relnting to the scope of the 
term "Indian country" was omitted as unnecessary in view of definition of 
"Indian country" in section U51 of this title; the portion of section 241 of snid 
title excepting liquors intrOliluced by the Wvr Department became subsection 
(c), as limited by section 249 of said title; the portion respecting making com
plaint in county of offense, and with reference to arraignment, was omitted as 
covered by rule 5 of the Federal Rules of Criminal Procedure; and the remain
der of section 241 of said Ititle was incorporated in section 1156 of this title. 

Section 254 of title 25, U.S.C., 1940 ed., Indians, was omitted as covered by 
tllis section and section 11156 of this title. That section was enacted 1934 and 
excluded from the Indian liquor laws lands outside reservations where the 
land was no longer held by Indians under i'l. tnwt patent or a deed or patent 
containing restrictions against alienation. Such enactment was prior to the 
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June 15, 1938, amendment of section 241 of title 25, U.S.C., HMO ed., Indians, 
in which the term "Indian country" was defined as including allotments where 
the title was held in trust by the Government or where it \vas inalienable with
out the consent of the United States. This, provision, by implicv.tiOil, excluded 
cases where there was no trust or restriction on alienation and thereby a<:hievetl 
thE~ same result as section 254 of title 25, 'U.S.C., 1940 ed., Indians, ,That amend
ment also repealed the act ·of Jan. 30, 1897, referred to in section 254 of title 
25, U.S.C., 1940 ed., Indians. Insofar as the reference in section 254 of said title 
to "special Indian liquor laws" included section ,244 of title 25, U.S.C., HMO 
ed, Indians, the definition of Indian country in section 115J. oj: this title covers 
section 254 of title 25, U.S.C., 1940 ed., Indians. 

Words "or ,agent" were deleted as there have been no Indiari agents since 1908., 
See section 64 of title 25, U.S. C., 1940 ed., Indians, and nfJte thereunder. 
l\Iandatol~ punishment provisions were rephrased in the alternative and vro

vision for commitment for nonpayment of fine was dr,ileted. This change wils 
also recommended by United States District Judge T. Blake Kennedy on the 
ground that, otherwise, section would be pmctically meaningless since, in most 
cases, offenders cannot pay a fine. 

The exception of intoxicating liquor for scientific sacramental, medicinal or 
mechanical purposes was inserted for the 'same re\\son that makes this ex
ception appropriate to section 1262 of this title. 

Minor changes were made in phraseology. 

1949 ACT 

Subsection (a) of this section [section 27 (a)] ~)llbstitutes "Department of the 
Army" for "War Department", in subsection (0) of sedion 1154 of title 18, 
U.S.C., to conform to such redesignation by' ~,ct July 2(J, 1941' (ch. 343, title 
11, § 205(a), 61 Stat. 501 (5 U.S.C. 1946 ed" fi 181-1». Subsection (b) of this 
flection (section 27 (b)] adds subsection (c) to such suction 1154 in order to 
conform it and section 1156 more closely to the laws relating to intoxicating 
liquor in the Indian country as they have heretofore been construed. 

AMENDMTJNTS 

1IH9-Subsec. (b). Act :May 24,1949, § 27(a), substituted "Department of the 
Army" for "War Department". ,I 

Subsec. (c) Act May 24, 1949, § 27 (b), added subsec. (c). 

TRANSFER OF FUNOTIONS 

All functions of all other officers of the Department of the Interior and all 
functions of all agencies and employees of such Department were, with two 
exceptions, transferred to the Secretllry of the Interior, with power vested in him 
to authorize their performance or the perfoJ:man(~e of any of 'bis functions by 
any of snch officers, agencies, and employees, by Rem·g. Plan No. 3 of 1950, 
§§ I, 2, off. ;)Iay 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out in tIle Appendix 
to Title 5, Government Organization and Employees. 

OROSS REFE~ENOES 

Application of Indian liqnor laws, ser) section 1161 of tIlis title. 
Application of Indian liquor laws, see section 1161 of this title. 
Indian country, general definition, see section 1151 of this title. 
Possession as prima facie evidence, se'd section 3488 of this title. 
Searches, seizures, and forfeitures i Indians as competent witnesses, see section 

3113 of this title. 
Seizure and forfeiture of vehicles, see section 3618 of this title. 

SEO'l'ION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1151, 1161, 3113 of this title. 
§ 1155. Intoxicants dispensed on school site 

Whoever, on any tract of land in the former Indian country upon which is 
located any Indian school maintained by or under the supervision of the United 
States, manufactures, sells, gives away, or in any manner, or by any means 
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furnishes to anyone, either for himself or another, any vinous, malt, or fermented 
liquors, or any other intoxicating drinl,s of any kind whatsoever, except for 
scientific, sacramental, med,icinal, or mechanical purposes, whether medicated 
or not, or who carries, or in any manner has carried, into such area: any such 
liquors or drinks, or who shaill be interested in such manufacture, sale, giving 
away, furnishing to anyone, or carrying into such area any of such liquors or 
drinks, shall be fined not more than $500 or imprisoned not more than five years, 
or I, ~th. 

(June 25,1948, ch. a45, 62 StilL 758.) 

lIISTORIOAL AND REVISION NOTES 

Based on sections 241a, 244a, of title 25, U.S.C., 1940 ed., Indians (Mar. 1, 1895, 
ch.145, § 8, 28 Stat. 697; Mar. 5, 1934, ch. 43, 48 Stnt. 396.) 

Section consolidates sections 24111.. and 24411.. of title 25 U.S.C., 1940 ed., Indians. 
~'he effect of section 24411.. of snid title in repealing secLion 241a of said title, 
except as to lunds upon which Indian schools are maintained, was to continue 
prohibiting the dispensing of liquor in such areas. 

The words "upon convIction thereof" were omitted as unnecessary, since pun
ishment cannot be imposed until a conviction is secured. 

The minimum punishment provision was omitted to conform to the policy 
adopted in revision of the 1909 Criminal COde. 

Mandatory punishment provision was rephrased in the alternative. 
The exception of intoxicating liquor for scientific sacramental, medicinal or 

mecllanical purposes was inserted for the same reason that makes this exception 
approprLate to section 1262 of this title. 

Minor changes were made in phraseology. 
§ 1156. Intoxicants possessed unlawfully 

Whoever, except for scientifiC, sacramental, medicinal or mechanical purposes, 
possesses intoxicating liquors in the Indian country or where the introduction 
is prohibited by treaty or an Act of Congress, shall, for the first offense, be fined 
not more than $500 or imprisoned not ll10re than one year, or both; and, for 
each subsequent offense, be fined not more than $2,000 or imprisoned not more 
than five years, or both. 

The term "Indian country" as used in this section cloes not include fee-patented 
lands in non-Indian "ommunities or rights-of-way through Indian reservations, 
and this sectioll does not apply to such lands or rights-oi-way in the absence of 
a treaty. or statute extending the Indian liquor laws thereto. 
(June 25, 1948, ch. 645, 62 Stat. 759; May 24, 1949, ch. 1311, § 28, 63 Stat. 94.) 

HISTORIOAL AND REVISION NOTES 

10-18 ACT 

Based on sections 241, 244, 244a, 254 of title 25, U.S.C., 1940 ed., Indians (R.S. 
2139; Feb. 27, 1877, ch. 69, § 1, 19 Stat. 244; .Jaly 23, 1892, ch. 234, 27 Stat. 260; 
May 25, 1918, ch .. 86, § 1, 40 Stat. 563; June 30, 1919, eh. 4, § 1, 41 Stat. 4; Mar. 5, 
1934, ch. 43, 48 Stat. 396; .June 27, 1934, ch. 846, 48 Stat. 1245; June 15, 1938, eh. 
435, § 1, 52 Stat. 696). 

The revision o.f section 244 of title 25, U.S.C. 1940 ed., Indiuns, conforms with 
the effect thereon of sections 241 244a anci 254 of said title. 

The provisions relating to ,scope of term "Indian country" were omitted as 
unnecessary in view of definition of "Indian country" in section 1151 of this title. 

Mandatory punishment provisions were rephrased in the alter.native and provi
sion for commitment for nonpayment of fine was deleted. Such change was also 
recommendecl by United States District Judge T. Blake Kennedy. (See reviser's 
note under section 1154 of this title.) 

The exception of intoxicating liquor for scientific, sacramental, medicinal or 
mechanical purposes was inserted for the same reason thnt makes this exception 
appropriate to section 1262 of this title. 

Minor cbanges were made in phraseology. 

1049 

This section [section 28] adds to section 1156 of title 18 U.S.C., a paragraph to 
conform this section and section 1154 of such title more closely to the laws reo' 
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lating to intoxicating liqUO~S i~ the Indian country as they have been heretofore 
construed. 

AMENDMENTS 

1949-Act May 24, 1949, added the last paragraph. 

OROSS REFERENOES 

Applica tion of Indian liquor In \VS see section 1161 of this title. 
'Indian country defined, see section 1151 of this title. 
Possession as prima facie evidence, see section 3488 of this title. 
Searches, seizures, arid forfeitures; Indians as competent witnesses see section 

3113 of this title. 
Seizure find forfeiture of vehiCles" see section 3618 of tliis title. 

SECTION REFERRED TO IN OTHER SEOTIONS 

This section is referred to in sections 1151, 1161, 3113 of this title. 

[§ 1157. Repealed. Pub. L. 85-86, July 10,1957, 71 Stat. 277] 

Spction, acts June 25, 1948, ch. 645, 62 Stat. 759; May 24, 1949, ch. 139, § 29, 
62 Stat. 94: Aug. 15, 1953, ch. 506, § 2(a), 67 Stat. 590, prohibited purchase of 
Indian-owned livestock subject to unpaid loans from Federal revolving fund or 
from tribal loan funds. 

§ 1158. Counterfeiting Indian Arts and Crafts Board trade mark 

Whoever counterfeits or color:::bly imitates any Government trade mark used 
or devised by the Il1dian Arts and Crafts Board in the Department of the Interior 
as provided in section 305a of Title 25, or, except as authorized by the Board, at
fixes any such Government trade mark, or knowingly, willfully, and corruptly af
fixes any reproduction, counterfeit, copy, or colorable imitation thereof upon any 
products, or to any la1bels, Signs, prints, packages, wrappers, or receptacles in
tended to be used upon or in connection with the sale of such products; or 

Whoever knowingly makes any false statement for the purpose of obtaining 
the use of any such Government trade mark-

Shall be fined not more than $500 or imprisoned not more than six months, or 
both; and shall be enjoined from further carrying on the act or acts complained 
~ . . 
(June 25,1948, ch. 645. 62 Stat. 759.) 

HISTORICAL AND REVISION NOTES 

Based on section 305d of title 25, U.S.C., 1940 ed., Indians (Aug. 27, 1935. 
ch. 748, § 5, 49 Stat. 892). 

The reference to 1Jhe offense as a misdemeanor was omitt\~d as unnecessary in 
view of the definition of misdemeanor in section 1 of this title. 

The words "upon conv·iction thereof" were omitted as unnecessary, since 
punishment cannot be imposed until a conviction 1S secured. 

Maximum fine was changed from $2,000 to $500 to bring the offense within the 
category of petty offenses defined by section 1 of this title. (See reviser's note 
under section 1157 of this title.) . 

Milnor ch'Unges were made in phraseology. 

TRANSFER OF FUNOTIONS 

All functions of all other officers of the Department of the Intel"lor and all 
functions of all agencies and employees vI such Department were, with t\VO 
exceptions, bransferred to the Secretary of 'ehe Interior, with power vested in 
him to authorize their performance or the perf{)rmance of any of l:J.is functions by 
auy of such Officers, agencies, and employees, by Reorg. Plan No.3 of 1950 §§ 1, 
2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out in the Appendix to Title 5, 
Government Organization and Employees. 
§ 1159. Misrepresentation in sale of products 

Whoever willfully offers or displays for sale any g{)ods, with or without any 
Government trade mark, as Indian .products or Indian products of a particular 
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Indian tribe or group, resident within the United States or the '.rerritory of 
Alask,a, when such person knows such goods are not Indian products or are not . 
Indian products of the particular Indian uribe or group, shall be filled not more 
than $500 or imprisoned not more than six months, or both. 
(June 25,1948, ch. 645, 62 Stat: 759.) 

HISTORIOAL AND REVISION NOTES 

Based on section 305e of title 25, U.S.C., 1940 ed., Indians (Aug. 27, 1935, ch. 
748, § 6, 49 Stat. 893). , . ',' 

The reference to the offense as a misdemeanor was omitted as UJImecessarIY in 
view of the definition of misdemeanor in section 1 of tllis title. 

The last paragraph of section 305e of title 25, U.S.C., 1940 ed., relating to duty 
of district attorney to prosecute vio1ations of such section, wHI be incorpO'rated in 
title 28, U.S. Code. 

Maximum fine of $2,000 was changed to $500 to 'brilllg the offense within the 
category of petty offenses defined by section 1 of this title. (See reviser's note 
under section 1157 of this title.) 

Minor changes were made in phraseology. 

ADMISSION OF ALASKA AS STATE 

Admission of Alaska into the Union was accomplished Jan. 3, 1959, upon 
issuance of Proc. No. 3269, Jan. 3, 1959 24 J!'.R. 81, 73 Stat. c16, as required by 
sections 1 mId 8(c) of Pub. L. 8fHi08, July 7, 1958, 72 Stat. 339, set out as notes 
preceding secUon 21 of Title 48, Territories and Insula'r Possessions. 
§ 1160. Property damaged in committing offense 

Whenever ,a white person, in the commission of an offense within the Indian 
country takes, injures or destroys the property of any friendly Indian the 
judgment of conviction shall include a sentence that the defendant pay to the 
Indian owner a sum equal to twice the just yalue of the property so taken, in
jured, or destroyed. 

If such offender shall be unable to pay a sum at least equal to the just value or 
amount, whatever such payment shall fall short of the same shall be paid out of 
the Treasury of the United States. If such offender cannot be 'apprehended and 
brought to trial, the amount of such property shall be paid out of the Treasury. 
But no Indian shall be entitled to any payment out of the Treasury of the United 
States, for any such property, if he, or any of the nation to which he belongs, 
haye sought private revenge, Or have attempted to obtain satisfaction by any 
force or violence. 
(June 25,1948, ch. 645, 62 Stat. 759.) 

HISTORIOAL AND REVISION NOTES 

Based on sectIons 227, 228 of title 25, U.S.c., 1940 ed., Indians (R.S. 2154, 2155). 
Section consolidates said sectiollS 227 and 228 of title 25, U.S.C., 1940 ed., 

Indians, with such changes in phraseology as were necessary to effect 
consolidation. 

The phrase "or whose person was injured," which followed the words "friendly 
Indian to whom the property may belong," was deleted as meaningless. 
§ 1161. Application of Indian liquor laws 

The provisions of sections 1154, 1156, 3113, 3488, and 3618, of this title, shall 
not apply within any area that is not Indian country, nor to any act or transaction 
\vithin any area of Indian country provided such act or transaction is in con
formity both with the laws of the State in which such act or transaction occurs 
and with an ordinance duly adopted by the tribe having jurisdiction over such 
area of Indian country, certified by the Secretary of the Interior, and published 
in .the Federal Register. 
(Added Aug. 15, 1953, ch. 502, §2, 67 Stat. 586.) 
§ 1162. State jurisdiction over offenses committed by or against Indians in the 

Indian country 
(a) Each of the States or Territories listed in the following table shall haye 

jurisdiction over offen~es committed by or against Indians in the areas of Indian 
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country listed opposite the name of the State or Territory to the same extent 
that such State or Territory has jurisdiction over offenses committed elsewhere 
within the State or Territory, and :the criminal laws of such State or Territory, 
shall have the same force and effect within such Indian country as they have 
elsewhere within the State or Territory: 

State or 
Territo'I"Y of 

Alaska _________ _ 

Oalifornia ______ _ 
Minnesota _____ _ 

Nebraska ______ _ 
Oregon ________ _ 

Wisconsin _____ _ 

Indian C01tntry affeoted 
All IndIan cOlmtry within the State, except that on Annette 

Islands, the Metlalmtla Indian community may exercise 
jurisdiction over offenses committed by Iudians in the same 
manner in which such jmisdiction may be exercised by 
Indian tribes in Indian country over which State jurisdic
tion has not been extended. 

All Indian country within the State. 
All Indian country within the State, except the Red Lake 

Reservation. 
All Indian country within the State. 
All Indian country within the State, except theWa'rm Springs 

Reservation. 
AU Indian country within the State. 

(b) Nothing in this section shall authorize the alhmation, encumbrance, or 
taxation of any real or personal property, including water rights, belonging to 
any Indian or any Indian tribe, band, or community that is held in trust by the 
United States or is subject to a restriction against alienation imposed by the 
United States; or shall authorize regulation of the use of such property in a 
murmer inconsistent with any Federal treaty, agreement, or statute or with 
any regulation made pursuant thereto; or shall deprive any Indian or any 
Indian tribe, band, or community of any right, privilege, or immunity afforded 
under lrederal treaty, agreement, 01' statute with respect to hUiI1ting, trapping, 
or fishing or the control, licensing, or regulation thereof. 

(c) The provisions of section 1152 and 1153 of this chapter shall not be appli
cable within the areas of Indian country listed in subsection, (a) of this section 
as areas over which the several States have exclusive jurisdiction. 
(Added Aug. 15, 1953, ch. 505, § 2, 67 Stat. 588, and amended Aug. 24, 1954, ch. 
910, § 1, 68 Stat. 795; Aug. 8, 1958, Pub. L. 85-615,. § 1, 72 Stat. 545; Nov. 25, 
1970, Pub. L. 91-523, §'§1, 2, 84 Stat. 1358.) 

AMENDMENTS 

1970-Subsec. (a). Pub. L. 91-523, § 1, substituted provisions relating to the 
jurisdiction of the State of Alaska over offenses by or against Indians in the 
Indian country, and certain excepted areas, for provisions relating to the juris
diction of the Territory of Alaska over offenses by Or against Indians in the 
Indian coun try. 

Subsec. (cl. Pub. L. 91-523, § 2, added "as areas over which the several States 
have exclusive jurisdiction" following "subsection (a) of this section". 

1958-Subsec. (a). Pub. L. 85-615 gave Alaska jurisdiction over offenses 
'committed J)y or ·against Indians in aU 'Indian country within ;the Territory 
of Alaska. 

1954-Subsec. (a). Act Aug. 24, 1954, brought the Menominee Tribe within 
the provisions of this section. 

ADMISSION ,OF ALASKA AS S'l'A'rE 

Admission of Alaska into the UniOn was accomplished Jan. 3, 1959 upon 
issuance of Proc. No. 3269, Jan. 3, 1959, 24 F.R. 81, 73 Stat. c16, as requi~ed by 
sectJon 1 and 8(c) of Pub. L. 85-508, July 7, 1958, 72 'Stat. 339, set out as 
notes preceding section 21 of Title 48, Territories and Insular Possessions. 

CROSS REFERENCES 

.t\mcndment of State Constitutions to remove legal impediment:,; and effective 
date thereof, see note set out under section 1360 of Title 28 Judiciary and 
Judicial Procedure. ' 
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Consent of United States to other States to assume jurisdiction, see note set 
out under section 1300 of Title 28, Judiciary and Judicial Pirocedure. 

Retrocession of criminal jurisdiction by State, see section 1323 (If TltIe 25, 
Indians. ' . 

SECTION REFEUUED TO IN OTHEU SECTIONS 

This section is referred to in title 25 section 1323. 
~ 1163. Embezzlement and theft from Indian tribal organizations 

\Vhoever embezzles, steals, knowingly converts to his use or the use of another, 
Willfully misa'pplies, or willfully p~rmits to be misapplied, any of the moneys, 
funds, credits, goods, assets, or other property belonging to any Indian tribal 
organization or intrusted to the custody or care of any officer, employee, or 
ngent of an Indian tribal orgnnization; or 

\Vhoever, knowing nny such moneys, funds, credits, goods, assets, or other 
property to have been so embezzled, stolen, converted, misapplied or permitted 
to be misapplied, receives, conceals, or retains the snme with intent to convert 
it to his use or tile use of another-

Shall be fined not more than $5,000, or impriisoned not more than five years, or 
both; but if the value of such property does not exceed the sum of $100, he shall 
be fined not more than $1,000, or imprisoned not more than one year, or both. 

As used in this section, the term "Indian tribal organization" means any tribe, 
band, or community of Indians which is subject to the laws of the United States 
relating to Indian affairs or any corporation, association, or group which is orga
nbled under any of such laws. 
(Added Aug. 1, 1956, ch. 822, § 2, 70 Stat. 792.) 
§ 1164. Destroying boundary and warning signs 

Whoever willfully destroys, defaces, or removes any sign erected by an Indian 
tribe, or a Government agency (1) to indicate the boundary of an Indian reserva
tion or of any Indian country, as defined in section 1151 of this title or (2) to give 
notice that hunting, trapping, or fishing is not permitted thereon WitllOut lawful 
authority or permission, shall 'be fined not more than $250 or imprisoned not more 
tllan six months, or both. 

(Added Pub. L.,86-634, § 1, July 12, 1960, 74 Stat. 469.) 
§ 1165. Hunting, trapping, ot' fishing on Indian land 

Whoever, without lawful autllOrity or permission, willfully and lmowingly goes 
upon any land that belongs to any Indian or Indian tribe, band, or group and 
either are held by the United States in trust or are subject to a restriction against 
alienation imposed by the United States, or upon 'any lands of the United States 
that are reserved for Indian use, for the purpose of hunting, trapping, or fishing 
thereon, or for the l'emoval of game, peltries, or fish therefrom, shall be fined not 
more than $200 or imprisoned not more than ninety days, or both, and all game, 
fish, and peltries in his possession shull be forfeited. 
(Added Pub. L. 86-634, § 2, July 12, 1960, 74 Stat. 469.) 

ASSIMILATIVE CRIMES ACT 

§ 7. Special maritime and territorial jurisdiction of the United States defined 

The term "special maritime and territorial jurisdiction of the United States", 
as used in this title, includes: ' 

(1) The high seas, any other waters within the admiralty and maritime juris· 
diction of the United States and out of tlle jurisdiction of any particular State, 
and any vessel 'belonging in whole or in part to the United States or any citizen 
thereof, or to any corporation created by or under the laws of the United States, 
or of any State, Territory, District, or possession thereof, when such vessel is 
within the admiralty and maritime jurisdiction of the United States and Jut of the 
jurisdiction of any particular State. 

(2) Any vessel registered, licensed, or enrolled under the laws of the United 
States, and being on a voyage upon the waters of any of the Great Lakes, or any 
of Ule waters connecting them, or upon the Saint Lawrence River where the same 
constitutes the International Boundary Line. 
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(3) Any lands reserved or n:cquired for the use of the United States, und under 
the exclusive or (!oncurrent jurisdiction thereof, or any place purchased or other
wise acquired by the United States by consent of the legislature of the State in 
which the same shall be, for the erection of a. fort, magazine, arsenal, dockyard, 
or other needful building. 

(4) Any island, rock, or key containing deposits of guano, which may, at the 
discretion of the President, be considered as appertaining to the United States. 

(5) Any aircraft -belonging in whole or in part to the United States, or any 
citJizen thereof, or to any corporation created by or under the laws of the United 
Sates, or allY State, Territory, district, or possession thereof, while such aircraft 
is in flight over the high seas, or over any other waters within the admiralty and 
maritime jurisdiction of the United States and out of the jurisdiction of any 
particular State. 
(June 25, 1948, ch, 645, 62 Stat. 685; July 12, 1952, ch, 695, 66 Stat. 589.) 

HISTORICAL AND REVISlON NO'l'ES 

Based on title 18, U.S.O., 1940 ed., § 451 (Mar. 4, 1909, ch, 321, § 272, 35 Stat. 
1142; June 11, 1940, ch, 323, 54 Stat. 304). 

The words "The term 'special maritime and territorial jurisdiction of the 
United States' as us~d in this title includes," were substituted for the words "The 
crimes and offenses defined in sections 451-468 of -this title shall be punished as 
herein prescribed." 

This section first appeared in the 1909 Oriminal Oode. It made it possible to 
combine in one chapter all the penal provisions covering acts within the admiral
ty and maritime jurisdiction without the necessity of repeating in each section 
the places covered. 

The present section has made possible the allocation of the diverse provisions 
of chapter 11 of Title 18, U.S. C., 1940 ed., to particular chapters restricted to par
ticular offenses, as contemplated by the alphabetical chapter arrangement. 

In several revised sections of said chapter 11 the words "within the special 
maritime and territorial juriscliction of the United States" have been added. 
Thus the jurisdictional limitation will be preserved in all sections of said chap
ter 11 describing an offense. 

Enumeration of names of Great Lakes was omitted as unnecessary. 
Other minor changes were necessary now that the section defines a term 

rather than the place of commission of crime or offense; however, the extent of 
the speCial jurisdiction as originally enacted has been carefully followed. 

AMENDMENTS 

1952-Subsec. (5). Act .Tuly 12, 1952, added subsec. (5). 

CROSS REFERENCES 

Laws of states adopted for areas within federal jurisdiction, see section 13 of 
this title. 

SElCTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 13, 112, 878, 1116, 1201 of this title; title 
15 sections 1175, 1243; title 49 section 1472. 
§ 13. Laws of States adopted for areas within Federal jurisdiction 

Whoever within or upon any of the places now existing or hereafter reserved or 
acquired as provided in section 7 of this title, is guilty of any act or omission 
which, although not made punishable by any enactment of Congress, would be 
punishable if committed or omitted within the jurisdiction of the State, Terri
tory, Possession, or District ill which such place is situated, by the laws thereof 
in force at the time of such act or omission, shall be guilty of a like offense and 
subject to a like punishment. 
(June 25, 1948, ch, 645, 62 Stat. 686.) 

HISTORICAL AND REVISION NCYl'ES 

Based on title 18, U.S.C., 1940 ed., § 468 (Mar. 4, 1909, ch, 321, § 289, 35 Stat. 
1145; June 15, 1933, ch, 85, 48 Stat. 152; June 20, 1935, ch, 284, 4A) Stat. 394; 
June 6, 1940, ch, 241, 54 Stat. 234). 

62-696 0 - 80 - 2 
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Act March 4, 1909, § 289 'Used the words "now in force" when referring to the 
laws of any State, organized Territory or district, to be considered in force. 

As amended on June 15, 1933, the words "by the laws· thereof in force on 
June 1, 1933, and remaining in force at the time of the doing or omitting the doing 
of such act or thing, would be penal," were used. . 

'.rhe amendment of June 20, 1935, extended the date to "April 1, 1935," and the 
amendment of June 6, 1940, extended the date to "February 1, 1940". 

The revised section omits the specification of any date as unnecessary in a 
revision, which speal~s from the date of its enactment. Such omission will not 
only make effective within Federal reservations, the local State laws in force 
on the date of the enactment of the revision, but will authorize the Federal 
courts to apply the same measuring stick to such offensses as is applied in the 
adjoining State under future changes of the State law and will make IIlnneces
sary periodic proforma amendments of this section to l;:eep abreast of changEls 
of local laws. In other words, the revised section makes applicable to offenses 
committed on such reservations, the law of the place that would govern if the 
reservation had not been ceded to the United States. 

The word "Possession" was inserted to clarify scope of section. 
Minor changes were made in phraseology. 
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II 

.' 

96TH CONGRESS S. 1'181 1ST SESSION' 

To au.thorize the States and th'e Indian tribes to enter into mutual agreements and 
compacts respecting jurisdiction and governmental operations in Indian 
country. 

IN THE SENATE OF THE UNITED STATES 

MAy 21 (legislative day, APRIL 9), 1979' . 

Mr. DECONOINI (for himself, Mr. MOGOVERN, Mr. DOMENIOI, Mr. BURDIOK, Mr. 
MOCLURE, Mr. HATFIELD, and Mr. LEVIN) introduced the following bill; 
which was read twice and referred to the Select ,Committee on Indian Affairs 

A BILL . 
To authorize the States 'and the Indian tribes to enter into 

mutual agreements and' comllacts respecting jurisdiction and 

governmental operations in Indian country. 

1 Be it enacted by the Senate and HoUse of Representa-

2 tives of the United States of America in Oongress assembled, 

3 That this Act may be cited as the "Tribal-State Compact Act 

4 of 1979". 

5 I DECLARATION OF POLIOY 

6 SEC. 2. The Congress hereby declares that it is the 

7 policy of this Nation to continue to preserve arid protect the 
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1 tribes of the American Indian people. The policy of this 

2 Nation is premised on the status of tribal governments as a 

3 continuing part of the 1\merican political fabric. Accordingly, 

4 the United States has a responsibility to establish a legal 

5 framework which will enable the tribes and the States to 

6 achieve maximum harmony and facilitate their cooperative 

7 efforts in the orderly administration of their governments. 

8 Federal enabling authority for the establishment of viable in-

9 tergovernmental agreements between the tribes and the 

10 States based on mutual consent must be established. 

11 DEFINITIONS 

12 SEC. 3. For purposes of this Act: 

13 (a) "Indian tribe" means any Indian tribe, band, nation, 

14 or other organized group or community exercising powers of 

15 self-government which is recognized as eligible for services 

16; provided by the United States to Indians because of their 

17 status as Indians, including any Alaska ~ative villages in-

18 cluded in the Alaska Native Olaims Settlement Act (85 Stat. 

19 688, 697). 

20 (b) "State" means any of the States of the United 

21 States, including cities, counties, municipalities, or other po-

22 litical subdivisions thereof. 

23 (c) "Secretary" means the Secretary of the Department 

24 . of the Interior unless othenvise designated in this Act. 
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1 (d) "Indian country", shall be defined in accordance with 

2 the provisions in section 1151 of title 18, United States 

3 Code. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

11'ITLE I~AUTHORIZATION OF COMP .A,CTS AND 

AGREEMENTS 

SEC. 101. (a) Notwithstanding the Act of August 15, 

1953 (67 Stat. 588), as amended, or any other Act transfer

ring civil or criminal jurisdiction over Indians within Indian 

country from the United States to the various States, or ~s

tablishing' a procedure for such transfers, and notwithstand

ing the provisions of any enabling Act for the admission of a 

State into the Union, the consent of the United, States.is 

hereby given the States and the Indian tribes, and the same 

are hereby aut,horized to enter into compacts and agreements 

between and among themselves on matters relating to (1) tQe 

enforcement or application of civil, criminal, and regulatory 

laws of each within their respective jurisdiction, and (2) allo

cation or determination of governmental responsibility of 

States and tribes over specified subject matters or specified 

geographical areas~ or both, including agreements or com

pacts which provide for concurrent jurisdiction between the 

States and the tribes, and (3) agreements or compacts which . 

provide for transfer of jurisdiction of individual cases from 

tribal courts to State courts or State courts to tribal courts in 
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1 accordance with procedures established by the laws of the 

2 tribes and States. 

3 (b) Such agreements and compacts shall be subject to 

4 revocation by either' party upon six months written notice to 

5 the other unless a different period of time is agreed upon. No 

6 agreement may provide for a period for revocation in excess 

7 of five years unless first approved by a majority of the adult 

8 enrolled Indians within the affected'area voting at a special 

9 election as prescribed in title IV, section 406 ·of the Act of 

10 April 11, 1968 (82 Stat. 80; 25 U.S.C. 1326), but such ap-

11 proval shall not curtail the right of the parties to revoke the 

12 agreement by mutual consent within a shorter period of time. 

13 (c) Agreements or compacts entered into under the pro-

14 vision of this section must be filed with the Secretary within 

15 thirty days' of consummation. In the event an agreement is 

16 not so filed, it shall be .subject to immediate revocation by 

17 either party. The Secretary shall cause the jurisdictional pro-

18 visions of any such agreement, compact, or revocation to be 

19 published in the Federal Register unless requested otherwise 

20 by all parties to the agreement or compact. 

21 (d) Such agreements, compacts, or revocation thereof 

22 shall not affect any action or proceeding over which a court 

23 has already assumed jurisdiction and no such action or pro-

24 'ceeding shall abate by reason of such agreement, compact, or 

25 revocation unless specifically. agreed upon by all parties to 
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1 any such action or proceedings and by the parties to the 

2 agreement or compact. 

3 (e) Nothing in this Act shall be construed to: (1) enlarge 

4 or diminish the jurisdiction over civil or criminal matters 

5 which may be exercised by either State or tribal governments 

6 • except as expressly provided in this Act; (2) authorize or em-

7 pO"fer State or tribal governments, either separately or pur-

8 suant to agreement or compact, to expand or diminish the 

9 jurisdiction presently exercised by the Goventnlent of the 

10 United States to make criminal laws for or enforce criminal 

11 laws in the Indian country; (3) authorize or empower the 

12 government of a State or any of its political subdivisions or 

13 the government of an Indi.an tribe from entering into agree-

14 ments or exercising jurisdiction except as authorized by their 

15 own organizational documents, or enabling laws; (4) authorize 

16 agreements or compacts which provide for the alienation, fi-

17 nancial encumbrance, or taxation of any real or personal 

18 property, including water rights, belonging to any Indian or 

19 any Indian tribe, band, or community that is held in trust by 

20 the United States or is subject to a restriction against alien-

21 ation imposed by the United States; or (5) to enter into 

22 agreements or compacts for the transfer of unlimited, unspe-

23 cified, or general civil and criminal jurisdiction of an Indian 

24 tribe, except as provided under title IV, section 406 of the' 

25 _~5.~ of April 11, 1968 (82 Stat. 80; 25 U.S.C. 1326). 
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1 FUNDING AND IMPLEMENTATION-FEDERAL. ~SSISTANCE 

2 SEC. 102. (5.) In any agreement or compact be,tween an, 

3 Indian tribe and a State authorized under this, Act, the. 

4 United States, upon agreement of the parties and the Se9re-

5 tary, may provide financial assistance to such party for costs 

6 of personnel or administrative expenses in an amount up to 

7 100 per centum of costs actually incurred as a consequence 

8 of such agreement or compact, including indirect costs of ad~· 

9 ministration which are clearly, attributable to the services 

10 performed under the agreement or compact. In determining 

11 the amount of Federal assistance, if any, to be pro'vided the 

12 Secretary may consider among other things: 

13 (1) Whether or not the party assuming,an obliga-

14 tionunder the agreement or compact ,is already obli-

15 gated or entitled to perform the function wh,icp. is .the 

16 subject of the compact. 

17 (2) Whether or not t.he Federal assistance will. 

18 cause or enable the contracting party to perform the 

19 function at a standard above that which it is already 

20 obligated to perform. 

21 (3) The financial capacity of the contracting par-

22 ties to underwrite the expenses without Federal assist-

23 ance. 

24 (4) The extent to which the success or failure of 

25 the compact may depend upon Federal assistance. 



21 

7 

1 (5) The extent to which the proposed compact or 

2 agreement ,will contribute to fostering of community re-

3 . lations between Indian.and non-Indian communities. 

4 (6) The extent to which the proposed compact or 

5 agreement. will enhance pr.otection of resources of both, 

6 Indian ,and non-Indian. communities. 

7 {7) The comparative costs if the fUllction which is, 

8 the subject .of the compact or agreement were to be. 

9 . . performed by the United States. 

10 . . (8) The extent to which Federal funding is al-

11 ready supplied through revenue sharing, grants in aid, 

12 . or other Federal program .moneys. 

13 (b) Wheneover a party to such agreement or compact 

14 seeks financial assistance from the United States, to offset 

15 their costs, s),wh ,party shall prepare a detailed statement of 

16 the proje,cted costsi a copy of such statement shall be sup-

17 plied to thlB .other partYi and the original of such statement . . 

18 shall be supplied to the Secretary at the time said agreement 

19 or compact is tendered to him for his approval. 

20 (c), In any agreement or compact in wlllch one of the 

21 parties qualifies for Federal assistance, the other party shall 

22 be supplied with copies of all vouchers for payment at the . 

23 timl3 they are submitted and shall be fully informed of all 

24 payments ~ade by the United States to the recipient party. 

25 In the event disputes arise between the parties, "either party 
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1 may request an audit. T~e books and records of the party 

2 receiving Federal assistance which are relevant to the agree-

3 ment or compact shall be open to inspection by authorized 

4 representatives or'the United States. 

5 (d) In the funding of governmental operations authorized 

6 under this Act, the Secretary may enter into agreements or 

7' other cooperative arrangements with any and all other Fed-

8' era,} 'departments, agencies, bureaus, or other executive, 

9 branches for transfer of funds or contributions of funds appro-

10 priated for programs within the category of the functions to 

11 . be performed by the parties under such agreements or com-

12 pacts, and such departments, agencies, or bureaus are hereby 

13 authorized to use such funds in the implementation of this 

14 Act.' 

15 (e) All Federal departments, agenoies, and other exeou-

16 tivebranohes are ,authorized to provide teohnical assistance 

17 and'material support and assign personnel to aid tribal and 

18 State authorities in the inlplementation of the agreements or 

19 oompacts they may enter into under the terms of this Act. 

20 (0 The Secretary is hereby authorized to promulgate 

21 suoh rules and regulations as may be neoessary to oarry out 

22 the purposes of this Act. 

23 (g) There are authorized' to be apprppriated suoh sums 

24 as may be necessary during fisoal year 1981 not to exoeed 

25 $10,000,000 and each subsequent fisoal year in order to 
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1 carry out the agreements or compacts ·entered into pursuant 

2 to this title. Such funds shall be expended by the Secretary 

3 only after determination that there are no funds available 

4 from alternative sources as provided in subsection (d) of this 

5 section. The Secretary shall provide for such records as may 

6 be necessary for the accounting and justification of the funds 

7 expended under this authorization. 

: 8 TITLE IT-PLANNING AND MONITORING BOARDS 

9 SEC. 201. (a) The Secretary is hereby authorized and 

10 directed to encourage the tt:ibes and the States to establish 

11 councils, committees, boards, or task forces comprised of rep-

12 resentatives of the States and individual tribes, or on a 

13 statewide or regional basis, to discuss and confer upon juris-

14 dictional questions which exist between the parties, and to 

15 provide Federal representatives from his Department as may 

16 be used at such~conferences'" , 

17 (b) In furtherance of this objective, the Secretary is au-

18 thorized and directed to provide adequate representation of 

19 tribal members at such conferences, and such further confer-

20 ences among the tribes as may be necessary for their sepa-

21 rate deliberations, and to participate in the payments of ex-

22 penses in employment of reporters, transcription of state-

23 ments, and preparation of reports as in his judgment may be 

24 appropriate. 
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1 (c) There are authorized to be appropriated not to 

2 exceed $1,000,000 during fiscal year 1981; and such sums 

3 thereafter as may be necessary during each subsequent fiscal 

4 year in order to carry out the purposes of this title. 

5 TITLE ill-JUDICIAL ENFORCEMENT 

. 6 SEC. 301. The United States district courts shall have 

7 original jurisdiction of any civil action brought by any party 

8 to an agreement or compact entered into in accordance with 

9 this Act to secure equitable relief, including injunctive and 

10 declaratory relief, for the enforcement of any such agreement 

11 or compact, but no action to recover damages arising out of 

12 or in connection with such agreement or compact shall lie 

13 except as specifically pro.vided for. in such agreement or 

14 compact. 
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Excerpt from 8.1722 To Reform Federal Criminal Law 

[Calendar No. 587; S. 1722. 96th Congress, 1st session] 

[Report No. 96-553] 

A BILL To codify, revise, and reform title 18 of the United States Code; and for other 
purposes 

Be it enactecl by the Senate ancl HOU8e of Repre8m~tative8 of the Unitecl State8 
of Amm'ica in Oongre88 a88embled, That this Act may be cited as the "Criminal 
Code Reform Act of 1979". 

PART C-Al\[ENDMENT RELATING TO INDIANS, TITLE 25, UNITED STATES CODE 

JURISDICTION OVER OFFENSES COMMITTED IN THE INDIAN COUNTRY 

SEC. 161. (a) As used in this section, the term "Indian country" in.cludes-
(1) all land within the limits of any Indian reservation under the jurisdiction 

of the United States, notwithstanding the issuance of any patent, and including 
any .right-of-way running throug'h a reservation; 

(2) all dependent Indian communities within the borders of the United States, 
whether within the origin,al or subsequently acquired territory thereof, and 
whether within or without It State; and 

(3) all Indian allotments, the Indian titles to which have not belen extin
guished, including any right·of-way running through such an. allotment. 

(b) Except to the extent specifically set forth in this Act, 'nothing in this Act 
is intended to diminish, expand, or otherwise alter in any man,ner or to any 
extent State or tribal jurisdiction over offenses within Indian country, as such 
jurisdiction existed on the date immediately preceding the effective date of 
this Act. 

(c) Except as otherwise specifically provided, the general laws of the Un,ited 
States as to the punishment of offenses committed within the special jurisdiction 
of the United States shall extend to the Indian country. ' 

(d) (1) Except as provided in paragraph (2) of this subsection, the general 
laws of the United States as to the punishment of offen,ses within the special 
jurisdiction of the United States shall not extend to offenses committed bV one 
Indian against the person or property of another Indian or to any In,dian com
mitting any offense in the Indian country who has been punished by the local law 
of the tribe or to any case where, by treaty stipulations, the exclusive jurisdiction 
over such offenses is or may be secured to the Indian tribes respectively. 

(2) Any Indian who commits against the person or property of an IndIan or 
other person any of the following felony offenses as defined in title 18, United 
States Code, namely, Murder (section 1601), Manslaughter (section 1602), Negli· 
gent Homicide (section 1603), Maiming (section 1611), Aggravated Battery (sec
tion 1612), Terrorizing (section 1615), Kidnapping (section 1621), Aggravated 
Criminal Restraint (section 1622), Rape (section 1641), Sexual Assault (section 
1642), Sexual Abuse of a Minor (section 1643)" Arson (section 1701), Aggravat
ed Property Destruction (section 1702) ,Burglary (section 1711), Criminal Entry 
(section 1712), Robbery (section 1721), Extortion (section 1722), Theft (section 
1731), Trafficking in Stolen Property (section 1732), Receiving Stolen Property 
(section 1733), or ineest shall he subject to the same law and penalties as all 
other persons committing any of the above offenses within the special jurisdiction 
of the United States. As used in this section, the offense of incest shall be defined 
and punished in accordance with such laws of the Stat.e in which the offense was 
committed as are in force at the time of such offense, In the event of a criminal 
prosecution of an Indian for one or more of the ongoing offenses, this subsection 
shall not be construed to preclude a finding of guilty of a lesser included offense 
of such offense or offenses. ' 

(e) The provisions of subsection (c) and (d) of this section shall not be'appli
cable within the areas of Indian country, subject to State jurisdiction pursuant 
to the Act of Augnst 15, 1953 (67 Stat. 588), or any other federal statute au
thorizing a State to assume jurisdiction over Indians or Indian country within 
its boundaries. 

(f) Any State which comes within either of the following classifications may 
exercise jurisdiction over any offense committed by or against Indians in those 
specific areas of Indian country within its borders to the same extent that such 
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State has jurisdiction over offenses committed elsewhere within the State and the 
criminal laws of such State shall have the same force and effect within such 
Indian country as they have elsewhere within the State. 

(1) States which have been granted or have assumed criminal jurisdiction 
over any portion of Indian country within their respective borders pursuant to 
sections 2,6, and 7 of the Act of August 15, 1953 (67 Stat. 588), as amendoo 
by the Act of August 8, 1958 (72 Stat. 515), and the Act of November 25, 19'70 
(84 Stat. 1358), and which jurisdiction has not been retroceded to the United 
States pursuant to section 403 of the Act of April 11, 1968 (82 Stat. 79). 

(2) States which have assumed or in the future do assume criminal juris
diction over lUlY portions of Indian country within their respective borders 
pursuant to section 401 of the Act of April 11, 1968 (82 Stat. 78), and which ju
risdiction has not been retroceded to the United States pursuant to section 403 
of the Act of April 11, 1968 (82 Stat. 79) t or the provisions of this Act. 

Nothing in this section shall authorize the alienation, encumbrance, or taxa
tion of any real or personal property, including watcr rights, belonging to any 
Indian or allY Indian tribe, band, .01' community thaI' is held in trust by the 
United States or is subject to a restriction against alienation imposed by the 
United States; 01' shallauthol'ize regulation of the use of such property in a man
ner inconsistent with any Federal treaty, agreement, or statute or within any 
regulation made pursuant thereto; or shall deprive any Indian or any Indian 
I ribe, band, or community of any right, privilege, or immunity afforded under 
lJ'ederal treaty, agreement, or statute with respect to hunting, trapping, or fish
ing or the control, licensing, or regulation thereof. 

(g) Jurisdiction is conferred on the Sbttes of Iowa and Kansas over offenses 
cOlllmitted by or against Indians on Indian reservations, including trust or re
,.;tricted allotments, within the respective States of Iown and Kansas, to the same 
extent as its courts have jurisdiction over offenses committed elsewhere within 
the respective States in accordance with the laws thereof. This subsection shall 
not deprive the courts of t.he United States of jurisdiction over offenses defined 
by the laws of the United States committed by or against Indians on Indian res
ervations. 

(h) The State of New York shall have jurL<;diction over offenses committed 
by or against Indians on Indian reservations within the State of New York to 
the same extent as the courts of the State have jurisdiction over offenses com
mitted eliO'ewhere within the State as defined by the laws of the State, except that 
nothing contained in this paragraph shall be construed to deprive any Indian 
ITibe, band, or community, or members thereof, of hunting and fishing rights as 
gnaranteed them by agreement, treaty, or .custom, nor require them to obtain 
State fish und game licenses for the exercise of such rights. 

(i) Ninety days following the adoption of a resolution to that effect by the 
Indian tribe occupying the particula.r Indian country or part thereof affected by 
such grant or assumption, the United States shall, upon the consent of the Secre
tary of the Interior acting on behalf of the United States, reacquire such measure 
of the criminal jurisdiction granted to or assumed by a Stute pursuant to the 
provisions of the Act of August 15,1953 (67 Stat. 58Fl), section 145(f), (g), or 
(11) su.bsection (fl, (U), 01' (h) of this section, of the Criminal Code Reform Act 
of 1979, or the Act of April 11, 1008 (82 Stat. 73), as shall have been determined 
in the resolution of such tribe. The resolution authorized by this subsection shall 
he considered adopted only where the enrolled Indians within the affected area of 
:mch Indian country accept the resolution by a majorit.y vote of the adult Indians 
voting at a special election held for that purpose. The Secretary of the Interior 
f'hall call such speCial election under such rules and regulations as he may pre
scribe when r~quested to do gO by the tribal council 01' other governing body or 
by 20 per centum of such enrolled adults. 

(j) No retrocession of jurisdiction pursuant to subsection (i) of this section 
shall deprive any court of a State of jurisdiction to hear, determine, render judg
ment, or impose sentence in any criminal action instituted against any person for 
any offense committed before the effective date of such retrocession, if the offense 
charged in such action was cognizable under any law of snch State at the time of 
commission of such offense. For the purpose of any such criminal action, such 
retrocession shall taJ;:e effect on the day following the date of final determination 
of such action. 

(k) Notwithstanding section 3601 (a) amI (b) of title 18, if an Indian juvenile 
or Indian person between the ages of eighteen and twenty-one is. arrested and 
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charged with a misdemeanor and an Indian tribe has concurrent jurisdictio!l of 
the conduct, the Attorney General may forego prosecution and s~rrender the 
person to the jurisdiction of the tribe gQverning such area of IndIan country. 

EXOERFT FROM REPORT OF J UDIOJARY OOl\IMlTTEE To ACCOMPANY 
S. 1722 

In section 161 of the bill the Committee has continued the definition of Indian 
country found in 18 U.S.C.' 1151, as well as the various provisions in current law 
(18 U.S.C. 1162, 3243 j 25 U.S.C. 232) that gran~ State juris?~ction over offe~ses 
committed in Indian country by or against IndIans. In addItIOn, the CommIttee 
has retained the basic structure of 18 U.S.C. 1152 and 1153 (the Major Crimes 
Act), while making modifications to improve and clarify those statutes. 

Uurrently, under 11; U.S.U. 115~ the general laws of the United States.as.to t?e 
punishment of offenses committed in any place within the sole and eXClUSIve JU
risdiction of the United States, except the District of Columbia, are made to ex
tend to the Indian country. However, the section does not "extend to offenses com
mitted by one Indian against the person 01' property of another Indian, nor to 
any Indian committing any offense in Indian country who has been punished by 
the local law of the tribe." Notwithstanding its apparently plain language the 
Supreme Court has held tIlat 18 U.S.C. 1152 also does not apply to offenses com
mitted by a non-Indian against a non-Indian: victim in Indian country.'" Such 
offenses are triable in the States under State law."' This means, in general, that 
section 1152 applies only when tIle offense is by a non-Inldian against an Indian 
or when an Indian has not been punished by the tribe.'" Section 1152 incorporates 
tIlose specifiC )j'edcral statutes that apply only in the special territorial jurisdic
tion of the United States, e.g., assault (18 U.S.C. 113), theft (18 U.S.C. 661), rape 
(18 U.S.C. 2031), homicide (18 U.S.C. 1111-1112). Significant gaps in Federal cov
erage of criminal offenses exist in such statutes (for example, there is no Federal 
burglaI'y statute), and offenses not specifically covered are incorporated by the 
provisions of the Assimilated Crimes Act, 18 U.S.C. 13, which "borrows" tIle ap
plicable State definition of the offense and penalty. 

Serious offenses by Indians against "the person 01' property" 07 of an Indian 
01' another person in Indian country are governed by 18 U.S.C. 1153, the Major 
Crimes Act. As recently amended by P.L. 94-297, this statute lists fourteen major 
offenses that apply in such circumstances:"' As to twelve of these offenses, Fed
eral statutes exist that prescribe the definition and penalty; as to two offenses, 
however (burglary and incest), no Federal definition or penalty exists, and the 
Major Crimes Act provides for the adoption of the laws of the State in which 
the offense is committed that are in force at the time of such offense. 

Although the Major Crimes Act reaches most serious offenses against the 
person or property, some gaps in coverage remain. For example, maiming (18 
U.S.C. 114) and forcible sodomy OD are not within the statute and as a conse-

D< E.g., New York CiV reI Ray v. Martin, 326 U.S. 496, 499-500 (1946). 
6G Unit eel State8 v. Btlrland, 441 F.2d 1199 (9th Cir.), cert. denied, 404 U.S. 842 (1971). 

In Unitecl States v. Antelope, 430 U.S. 641 (1977) the Supreme Court unanimously rejected 
a claim that this scheme constituted an u'nconstltutlonal discrimination against Indian de
fendants charged with a crime involving a non-Indian victim. 

06 It must also be recognized, however, that the general laws of the United States, as op
I}Oaed to the laws of the United States applicable in places under the sole and exclusive 
jurisdiction thereof, apply to both Indians and non-Indians in Indian country. See Walk8 
on 7'op v. United Statcs, 372 F.2cl 42.2 (9th Cir.), cert. denied, 389 U.S. 879 (1967) ; Ullited 
States v. MeGracly, 508 F.2d 13 (8th Cir. 1974). 

07 It has been held that gambling Is an offense that is not "against the person or 
property" of another, so that 18 U.S.C. 1152, rather than the l\Iajor Crimes Act or tribal 
law, is applicable. United States v. S08scllr, 181 F. 2d 873 (7th Clr. 1950) . 

.. Murder, manslaughter, kidnaping, rape, carnal knowledge of any >female (not the ac
cused's wife) who has not attained sixteen years of age, assault with intent to commit 
rape, Incest, assault with intent to kill, assault with a dangerous weapon, assault resulting 
III serious bodily Injury, arson, burglary, robbery, and larency. Where the offense is 
enumerated in section 1153 and Is committed by an Indian against a non-Indian, It has 
been held that the prosecution must be brought under section 1153, notwithstanding that 
section 1152 also would seem to reach the conduct. HelHY v. Unitecl State8, 432 F.2d 114 
(9th Cir. 197i}) , modified on rehearing, 434 F.2d 1283, cert. denied, 400 U.S. 1011 (1971). 

r.n The lack or coverage oE forcible sodomy (sodomy Is not Included as a form of rape) 
hns created a serious enforcement problem In some Instances. In one recent case in Utah, 
prosecution of an Indian for sodomizing his three·year old grandson had to be declined. 
Plainly, in a cuse such as this where the victim and the offender are in the same family. 
such a. result mlt~· have tragic consequences since there may be no other practicable way 
to remove the offender from the situation and to protect the victim from his unwante!l, 
sexual attention. 
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quence are punisha'ble today (if committed in Indian country lJy or against an 
Indian) only by a tribal court, which can impose a maximulll prison sentence 
of only six months."" 

At the same time, the Major Crimes Act belies its title in at least one respe'ct. 
extending to misdellleanor (Le. under $100) as well as serious "larcen[h;.s]"," 
The term "larceny", moreover, is amlJiguous. While it has lJeen heW to refer to 
the offense desclilJecl in 18 U.S.C. (j(j1, there is a division of judicial viewpoint 
whether that statute reaches a taking of property in the nature of emlJezzlelllent 
rather than larceny at comlllon law.·2 

Under the proposed new Federal Crilllinal Code, 18 U.S.C. 1152 is carried for
wurd virtually verbatim in subsections (cj and (d) (1) of section 161 of the bill. 
18 U.S.C. 1153 has, however, been recast in sUlJsection (d) (2). In place of ,the 
fourteen offenses listed in section 1153, the Code lists twenty "felony" offenses 
against the person or property contained in chapters 16 and 17 of the Code that 
include as a jurisdictional base the special jurisdiction of the United Stutes.'" 
'1'he offenses are: murder, manslaughter, and negligent homicide (sections 1601-
1(03) ; maillling and aggravated battery (sections 1611-1(12) ; te.rrorizing (sec
tion ](15) ; kidnapping and aggravated criminal restraint (sections 1621-1(22) ; 
rape, sexual assault, and sexual abuse of a lllinor (sections 1641-1(43) ; urson 
and aggravated property destructions (sections 1701-1702) ; burglary and crimi
nul entry (sections 1"111-1712); robbery and extortion (sections 1721-.1722) ; 
theft, trafficking in stolen property, and receiving stolen property (sections 
1731-1733) ; o. and incest. Although on balance the twenty offenses enulllerated 
may sOlllewhat enlarge the scope of this section as compared to current law, the 
Comlllittee perceives no reason not to permit J!'ederal prosecution of all serious 
crillles against the person or property when committed by an Indian in Indiun 
country. Such a decision indeed is consistent with the congressional policy in
herent in the Major Crimes Act. 

Unlike the Major Crimes Act, the sole instance in section 161 where it is stated 
that recourse shalllJe had to State law occurs with respect to the crime of incest, 
since that crime is not defined in the Code."" Subsection (d) also contains a sen
tence which makes it deal' that, in the event of a criminal prosecution of an 
Indian for one 01' more of the offenses listed therein, nothing in the subsection 
shull be deemecl to preclude a conviction for a lesser included offense, whether 
or not such lesser offense is enulllerated in the subsection. This carries forward 
the interpretation of the present l\Iajoi' Crimes Act in Keeble v. UnUeit States." 

n should be noted that the provisions of section 161 rund indeed of the Criminal 
Code Reform Act in general, take no position with respect to the scope of juris
diction possessed by tribal courts; for example, there is no attempt in this bill 
to alter the recent determination that tribal court.s may not exercise jurisdiction 
over non-Indians accused of offenses in Indian country.61 It is the Oommittee's 
intention to preserve the extent of concurrent court jurisdiction as it now exists. 
~'o that end, section 205 (a) (2) makes clear that the existence of Federal juris
diction over run offense does not in itself preclude an Indian tribe, band, commu
nity, gronp, 01' pueblo frolll exercising its jurisdiction in Indian country tO',enfOrce 
its laws applicable to the conduct involved. os Moreover, subsection (b) of sec- , 
tion 161 reinforces this policy by evincing a plain legislative intent that nothing 
in this Act (except to the extent specifically set forth) is intended to diminish, 
expand, or otherwise alter in any manner or to any extent State 01' tribal juris
diction over offenses within Indian country, us such jurisdiction existed on the 
date immediately preceding tIle effective date of this Act. 

00 25 U.S.C. 1302(7). 
61 Unitcc£ States v. G-ilbcrt, 373 F. SuPP. 32, S9-93 (D. S. Dak. 1974). 
02 Compare, in this re/:nr(], United States v. Armata, 193 F. Supp. 624 (D. Mnss. 1961) 

(embezzlement is included in lS U,S.C. 661) with Unitec£ States v. Beard, 436 F.2d lOS •. 
10SS-1090 (5th Cir. 1971) ((]oubtin': the correctneoR f'f li,·m"ta'. 

O!J Offenses hnvin/: general jurisdictiono.! applicability will continue to be prosecutnble 
without re/:arcl to the provisions of section 161. See the cases citecl in note 56, supra. 

01 The grnclin/: of the theft series of offenses ynries from felony to misclemennor status 
depending on the tyue or vnlue of property involyed. Section 161 is word~cl so as to 
rench only a feloniou-s violnthin of these provisions. thus nnrrowin/: the scope in this re
Hllect of the Major Crimes Act hut reflecting the po'icy adhered to generally in that Act 
thnt only serious offenses hv Indians shoulcl be federnlly prosecutahle. . 

05 f:(>(' ill U.S.C. 115::\: nncl see ACIII1ia Y. Unitecl Statcs, 404 F.2d140 (9th Cir, 1965). 
""412 U.S. 205 (1973), 
01 See C"lIhant Y. SlIallam'ish TIICHan Tribe. 435 U.S, 191 (197S). ' 
os Sre also. hoWing thnt the clouhle jeopnrcly clause is not n bnr to successive tribnl and 

Fr<lernl cOllrt prosecutions of the snme defenclnnt for the;.snme act. Unite!! State8' v. 
Wheeler. 435 U.S. 313 (197S). 
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l!'inally, as stated above, the Supreme Court has ruled that 18 U.S.C. 1152 
does not apply to offenses committed by a non-Indian against a non-Indian in 
Indian country and that such offenses are triable by State courts in accordance 
with State law. The Committee believes that there is Federal power under the 
Constitution to punish such offenses.oo In redi:afting the provisions of current 18 
U.S,C. 1152 in section 161 of the bill in conjunction with the definition of the 
special territorial jurisdiction in the Code, it is not the intention of the Com~ 
mittee that current law with respect to l!'ederal jurisdiction of offenses -by non
Indians against non-Indians be changed. 

The special territorial jurisdiction also includes, under subparagraph (a) (4), 
any island, rock, or key which may, at the discretion of the President, be consid
ereel us appertaining to the Dnited States. This carries forward the provisions 
of 18 U.S.C. 7 (4):0 Currently crimes committed OI!' such places are treated as if 
committed on the high seas on board a United States vessel:1 

l!'illally, the special territorial jurisdiction includes any facility for explora
tion or exploitation of natural resources constructed or operated on or above the 
outer continental shelf as defined in section 2 (a) of the Outer CoI!otinental Shelf 
Lands Act."" 

S'l'ATES AND TRIBES AFFECTED BY PUBLIC LAW 83-280 

State Status re Public Law 280 
Other assumption of 
jurisdiction 

Alaska ___________ Full assumption of jurisdiction _____________________________ _ 
except for Mettakaite Reserva· 
tion ever which criminal juris· 
diction is not asserted. Arizona __________ Assumption of jurisdiclion only _____________________________ _ 
over air and water pollution. California _ _______ Full assum ption of jurisdiction _______________________________ _ 

Colorado_ __ __ ____ No j urisdiction __ ~~~~ ~: _____________________________________ _ 
Florida___________ Full assum ption of criminals and _____________________________ _ 

civil jurisdiction. Idaho ____________ Assumption of jurisdiction in _____________________________ _ 
the following ~reas: 

Compulsory school attend
ance. 

Juvenile delin~uency and 
youth rehabilitation; 

Dependent, neglected, and 
abused children; -

Insanities and mental ill· 
nesses; 

Public assistance; 
Domastic relations; 
Operation and management 

of motor vehicle upon 
highways and roads 
maintained by the 
county, or State, or polit
ical subdivision thereof. lowa __________________________________________ Limited criminal Jurisdiction re 

Sac and Fox pursuant to act of 
June 30, 1948, ch. 759, 62 
Stat. 1161. 

Kansas __________ No jurisdiction ________________ Criminal jurisdiction purs~ant 

to act of June 8, 1940, ch. 276, 
54 Stat. 249. Louisia na _____________ do ____________________________________________________ _ 

Case law development! 
validity of assumption 

0, See United States Y • .iUazllrie, 419 U.S. 544 (1075). Regardless of the Indian status of 
the perpetrator or victim, offenses in Indinn country frequently constitute a brench of the 
peace and security of the enclave sufliclent to Invoke the exercise of Federal jurisdiction. 
Cf. Rel/onl Y. OOm1llalll/ant, 401 U.S. 355, 367-369 (1971). The Committee Intends and 
antioipates, however, that the Federnl government's new jurisdiction under section 161 oJ! 
the lJlll over non-Indian versus non-Indian offenses, which is concurrent (see section 
205(a) (1) and (2») with that of the States and tribes, will be exercised sparingly to 
vindicate a clistinct Federal interest or to insure against an appnrent fallure of justice. 
Cf. the Department of ,Tustice policy in Petito v. United States, 361 U.S. 529 (1960) . 

• 0 ~'he co;,stitutionnlity of this statute is established by Janos v. United States, 137 
U.S. 202 (1890). The limitations to keys "contnining deposits of guano" has been 
eliminated. 

n See 48 U.S.C. 1417; JOlles Y. Unitocl States, supra note, 70. 
'"43 U.S.C. 1331 (a). By inclucling such faci'ities, the Committee accepts the recom

mendation of the American Bar Association. See statement of Prof. Livingston Hall on 
behalf of the ABA, Hearings, p. 5784. 

62-696 0 - 80 - 3 
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STATES AND TRIBES AFFEOTED BY PuBLIO LAW 83-280-Continued 

State Status re Public Law 280 
Other assumption of 
jurisdiction 

Case law developmen!/ 
validity of assumption 

Malne ___________ No jurisdiction _______________ Issue open to question, re 
Federal recognition of pre
viously only State rec02nJzed 
tribes. Mlchi2an ______________ do _______________________ State asserts historically; 110 
apparent legal basis. Mlnnesota ________ Full assumption of jurisdiction _____________________________ _ 

except for the Red Lake Res-
ervation, and criminal juris-
diction has been retroceded 
over Bois Forte-Nett Lake 
Reservation. Mlsslssi ppi _ __ __ __ No j u risd iction _____________________________________________ _ 

Montana _________ Assumption of limited civil and ______________________________ McDonald v. District Court 496 
crimmal jurisdiction on Flat- p. 2d 78 (Mont. 1972) court 
head Reservation in the fol- held constitutional disclaimer 
lowing areas: amendment and that statutory 

Compulsory school attend- action was sufficient. 
ance; Kennerly v. District Court of 9th 

Public welfare; District of Montana, 400 U.S. 
Domestic relations (except 423 (1971). Consent provision 

adoptions); of the 1968 amendments 
Mental health and Insanity; literally construed to void 

care of the infirm, aged, tribal council consent where 
and afficted; statutory language referred 

Juvenile delinquency and majority of the tribe. 
youth rehabilitation; 

Adoption proceedings (with 
consent of tribal court): 

Abandoned, dependent, ne
glected, orphanced or 
abused children; 

Operation of motor vehicles 
upon public streets, 
alleys, roads, and high
ways. 

NebraskL _______ Full assumption of jurisdiction ________ . _____________________ U.S. v. Brown, 334 F. Supp,. 536 
that criminal jurisdiction (ax- (1971), and Omaha Tnbe of 
cluding traffic) retraceed to Nebraska v. Village Walthill 
Federal Government for 460 D. 2d 1327 (1972). The 
Thurston County portion of Secretary of the Interior has 
Omaha Reservation. discretion to accept less than 

a State offers to retrocede. 

Nevada __________ Originally asserted over some _____________________________ _ 
reservations. Now retroceded 
for all reservatlons, except, 
for Ely Colony. 

New Mexico ______ No assumption pursuant to 
Public Law 280. 

Claim of criminal jurisdiction re 
particular felony crimes pur
suant to New Mexico Con
stitution art. 19. sec. 14. No 
apparent le2al basis to State 
claim. New York _____________ do _______________________ State jurisdiction pursuant to 
act of Sept. 13, 1950 ch. 947, 
64 Stat. 845. North Carollna _________ do _______________________ Full /·urisdlction assumed by 
Sta e pursuant to citizens of 
state provision of the treaty 
of 1835, and by court decision 
Eastern Band of Cherokee v. 
U.S. and Cherokee Nation, 117 

North Dakota _____ Civil jurisdictlon extended 
where tribe or individual 
Indian consents. No tribal 
consent-individuals have 
co nsented. 

Oklahoma ________ No jurisdiction pursuant to 
Public Law 280. 

U.S. 288 (1886). 
Criminal jurisdiction on Devils 

L.ke Reservation, pu rsuant 
to act of May 31, 1946, ch. 
279, 60 Stat. 229. 

Jurisdiction exercised In all 
matters pursuant to various 
Federal statutes. Oreaon __________ Full assumptlon of jurisdiction _____________________________ _ 

except for Warm Sprin2s 
Reservation. South Dakota _____ No jurisdiction. Attempt at _____________________________ _ 
assumption defeated In state-
wide referendllm vnlA In 1966. 

Robinson v. Wolff, 468 F. 2d 438 
(1972), Public Law 280 hald 
not to be an unconstitutional 
delegation of power reserved 
to the Federal Government. 
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Other assumption of 
jurisdiction 

Case law developmenl/ 
validity of assumption 

Utah ••••••• ______ No jurisdiction. State has passed 
a statute establishing tribal 
consent mechanism for as· 
sumption. 

Washln2ton •••• ___ Assumption of jurisdiction is _____ • _____________ •• _________ Quinault v. Gallagher, 368 F. 2d 
piecemeal and varies per in· , 648 (9th clr.1966), 387 U.S. 907 
dividual tribe: (1967). Defers to State court 

1. State ass~med full clv· determination of what State 
II and criminal juris· action Is necessary to assert 
diction with' respect jurisdiction pursuant to sec. 6 
to-Colville, Chehalis, of Public Law 280 when a State 
Nisqually, Mackie· constitutional disclaimer exlsts~ 
shoot, Quileute

l 
Sko· See also State v. Paul, 53 W. 2d~ 

komish, Squax n Is· 789; 337 P. 2d 33 (1959) abd 
land and Tulalip. Makah Tribe v. State, 76 W. 2d 

2. State assumed full crimi· 645, 457 P. 2d 590 (1969). 
nal and civil jurisdic. 
tion on fee patented 
lands re Swonomish. 

3. State has assumed civil 
and criminal jurisdlc· 
tion with respect'to 
only non trust land, in 
the following areas: 

(a) Compulsory 
school laws; 

(b) Public 
assistance; 

(c) Domestic 
relations; 

(d) Mental Illness' 
(e) Juvenile 

delinquency; 
(I) Adoptions of 

minors; 
(2) Dependent: 

Status; 
(h) Motor vehicle 

operations on 
public roads. 

On the following reservations: 
Hoh, Kalispel, Lower Elwha, 

Lummi, Makah, Nooksack, 
Port Gamble, Port Madison

l Puyallup, Quinault, Shoa 
Water, Spokane. 

Retrocession of some with reo 
spect to Port Madison Reser· 
vatlon. 

Wisconsln_. ____ ._ Full assumption of jurisdiction 
except that jurisdiction has 
been retroceded over the 
Menominee Reservation. 

WVOIll"12.____ __ __ No j urisdiction _____________________________________________ _ 

Tribes Affected by Public Law 83 .... 280 

Alaslm-Native Villages: 
Ahtlla, Incorporated 

Copper Center 
Gulkana 

Aleut Corporation 
Akutan 
Atlm 
Belkofsky 
False Pass 
King Cove , 
Nelson Lagoon 
Nikolski 
Panloff Harbor 
Sand Point 
Squnw Harbor 
St. George 
St. Paul 
Unalaska 

Arctic Slope Regional Corporation 
Allal;:tuvak Pass 

Barrow 
Kaktovilt (Barter Island) 
Point Hope 
Wainwright 

Bering Straits Native Corporation 
:Brevig Mission 
Diomede (Inalik) 
Elim 
Gambell 
Golovin 
Koyuk 
Nome 
Savoonga " 
Shnktoolik 
Shismaref 
Stebbins 



St. Michael 
Teller 
Unalakleet 
Wales 
White Mountain 

Bristol Bay Native Corporation 
Chignik 
Chignik Lagoon 
Chignik Lalce 
Clark's Point 
Dillingham 
Egegik 
Ekuk 
Ekwok 
Igiugig 
Ivanof Bay 
Koliganek 
Lake Aleknagik 
Levelock 
Manolwtak 
Newhalen 
New Stuyahok 
Nondalton 
Pedro Bay 
Perryville 
Pilot Point 
Port Heiden (Meshik) 
South Naknek 
Togiak 
Twin Hills 

Calista Corporation 
Akiachak 
Akiak 
Alwlmuit 
Alakanuk 
Aniak 
Bethel 
Chefornak 
Chevak 
Crool,ed Creek 
Eek 
Emmonak 
Goodnews Bay 
Holy Cross 
Hooper Bay 
Kipnuk 
Kongiganak 
Kotlik 
Kwethluk 
Kwigillingok 
Kwinhagek (Quinhagek) 
Lime Village 
Lower Kalskag 
Marshall (Fortuna Ledge) 
Mekoryuk 
Mountain Village 
Napaldak 
Newtok 
Nightmute (Nightmuit) 
Oscarville 
Pilot Station 
PitIros Point 
Platinum 
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Russian Mission (Yukon) 
Scammon Bay 
Sheldon's Point 
Sleetmute 
St. Mary's 
Stony River 
Tanunak 
Toksook Bay 
Tululcsak 
Tuntutuliak 
Upper Kalskag (Kalskag) 

Chugach Natives, Incorporated 
English Bay 
Port Graham 
Seldovia (Indian Possessions) 
TatitIelc 

Cook Inlet Region, Incorporated 
Eklutna 
Ninilchik 
Tyonek 

Doyon, I.imited 
Alatua 
Allakaket 
Anvik 
Arctic Village 
Beaver 
Cantwell 
Chalkyitsik 
Circle 
Dot Lake 
Eagle Village (Eagle) 
Fort Yukon 
Galena 
Grayling 
Hughes 
Huslia 
Kaltag 
Koyukuk 
McGrath (McGrath Native 

Village) 
Mentasta Lake (Mentasta) 
Minto 
Nenana Addition (Nenana) 
Nikolai 
Northway 
Nulato 
Rampart 
Ruby 
Shageluk 
Stevens Village 
Tanacross 
Tanana 
Tetlin 
Venetie 

I{oniag,Incorporated 
Akhiok 
Karluk 
Kodiak 
Larsen Bay 
Old Harbor 
Ouzinkie 
Port Lions 



Nana Regional Corporation 
Ambler 
Buckland 
Deering 
Kiana 
Kivalina 
Kotzebue 
Noatak 
Noorvik 
Selawik 
Shungnak 

Sealaslm Corporation 
Angoon 

33 

Craig 
Hoonah 
Hydaburg 
Juneau (Juneau Indian 

Village) 
Kake 
Klawock 
Klukwan 
Saxman 
Sitka Village 
Yakutat 
Annete Island Reserve 

Arizona: Assumption of jurisdiction only over air and water pollution. 
California (Full assumption of Jurisdiction) : 

Aqua Caliente 
Alpine Colony (see Nevada) 
Alturas Rancheria 
Augustine 
Barona 
Berry Creek Rancheria 
Big Bend Rancheria 
Big Lagoon Rancheria 
Big Pine 
Big Sandy Rancheria 
I!ishop 
Cabazon 
Cahuilia 
Campo 
Capitan Grande 
Cedarvllle Rancheria 
Chemehuevi 
Cold Springs Rancheria 
Colusa Rancheria 
Cortina Rancheria 
Cuyapaipe 
Dry Creek Rancheria 
Enterprise Rancheria 
Fort Bidwell 
Fort Independence 
Fort Mojave 
Fort Yuma 
Grindstone Creek Rancheria 
Hoopa Extension 
Hoopa Valley 
Hopland Rancheria 
Inaja-Cosmit 
Jackson Rancheria 
La Jolla 
La Posta 
Laytonville 
Likely 
Lone Pine 
Lookout Rancheria 

Colorado: (No Jurisdiction). 

Los Coyotes 
Manchester-Point Arena Rancherill 
Manzanita 
Mesa Grande 
Middletown Runcheria 
Montgomery Creek Rancheria 
Morongo 
Pala 
Pauma and Yuima 
Pechanga 
Ramona 
Resighini Rancheria 
Rincon 
Roaring Creek .Rancheria 
Round Valley 
Rumsey Rancheria 
San Manuel 
San Pasqual 
Santa Rosa Rancheria 
Santa Rosa 
Santa Ynez 
Santa Ysabel 
§heep Ranch Rancheria 
Sherwood Valley Rancheria 
Soboba 
Stewarts Point Rancheria 
Sulphur Bank Rancheria 
Susanville Rancheria 
Sycuan -
Table Mountain Rancheria 
Torres Martinez 
Trinidad Rancheria 
Tule River 
Tuolumne Rancheria 
Twentynine PaIms 
Upper Lake Rancheria 
Viejas 
Woodsford Colony (see Nevada) 
XL Ranch 

Florida: (I!'ullassumption of criminals and civil jurisdiction) : 
Big Cypress (Seminole). 
Brighton (Seminole). 

Idaho: Assumption of jurisdiction in the following areas: 
Compulsory school attendance; Juvenile delinquency and youth rehabilita

tion; Dependent, neglected, and abused children; Insanities and mental 
illnesses; Public assistance; Domestic relations; Operation and manage
ment of motor vehicle upon highways and roads maintained by the county, 
or State, or political subdivision thereof. . 
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Iowa: Limited criminal jurisdiction re Sac and Fox pursuant to act of June 30, 
1948, ch. 759, 62 Stat. 1161. 

Kansas: No Jurisdiction. Crim. Juris. pursuant to act of June 8, 1940, ch. 276, 
54 Stat. 249. ' 

Louisiana: No Jurisdiction. 
Maine: No Jurisdiction. Issue open to question, re federal recognition of previ

ously only State recognized tribes. 
Michigan: State asserts historically; no apparent legal basis. ' 
Minnesota (Full assumption except for the Red Lake Reservation, and criminal 

jurisdiction has been retroceded over Bois Forte-Nett Lake Reservation) : 
Fond du Lac 
Grand Portage 
Leech Lalte 
Lower Sioux 
Mille Lacs 
Minnesota Chippewa 
Prairie Island 
Prior Lalte (Shakopee) 
Upper Sioux 
White Earth 

Mississippi: (No Jurisdiction). 
Montana: (Assumption of limiteci civil and criminal jurisdiction on Flathead 

Reservation in the following areas: Compulsory school attendance; public 
welfare; domestic relations (except adoptions) ; mental health and insanity; 
care of the infirm, aged, IlUld afflicted; juvenile delinquency and youth re
habilitation; adoption proceedings (with consent of tribal court) ; abandoned, 
dependent, neglected, orphaned or abused children; operation of motor vehicles 
upon public streets, alleys, roads, and highways.) 

Nebooslm: (Full assumption or jurisdiction that criminal jurisdiction (excluding 
traffic) retroceded to 'Federal Government for Thurston County portion of 
Omaha Reservation) : 

Omaha 
Santee Sioux 
Winnebago 
Iowa 

Nevada: Ely Colony. 
New Mexico (No Jurisdiction pursuant to 280) : Claim of criminal jurisdiction 

re particular felony crimes pursuant to New Mexico Constitution art. 19. sec. 
14. No apparent legal basis to State claim. 

New York: (No Jurisdiction). State jurisdiction pursuant to act of Sept. 13, 
1050 ch. 947, 64 Stat. 845. 

North Carolina (Full jurisdiction assumed by Stnte pursuant to citizens of state 
provision of the treaty of 1835, and by court decision Eastern Band of Cherokee 
v. US and Cherokee Nation, 117 U.S. 288 (1886) : 

Cherol{ee (Eastern Band) 
~orth Dnkota: Civil jurisdiction extended where tribe or individual Indian 

consents. No tribal consent-individnals IULYe consent. Criminal jurisdiction on 
Devils I.ake Reservation, pursuant to act of May 31, 1946, ch. 279, 60 Stat. 229. 

Oklahoma: No juriscliction pursuant to PL 280 .• Jurisdiction exercised in all 
matters pursuant to various Federal statutes. 

Oregon (Full assumption of jurisdiction except for Warm Springs) : 
Burns-Paiute 
Siletz 
Umatilla 
Celilo Village 

South Daltota: (No jurisdiction). Attempt at assumption defeated in statewide 
referendum vote in 1966. 

Utah: (No jurisdiction). State has passed a statute establishing tribal consent 
mechanism for assumption. 

Washington-Assumption of jurisdiction is piecemeal and varies per individual 
tribe: 

1. State assumed full civil and criminal jurisdiction with respect to-Col
ville, Chehalis, Nisqually, I1Iachleshoot, Quileute, Sko1;:omish, Squaxin Island 
and Tulalip. 

2. State assumed full criminal jurisdiction and civil jurisdiction on fee 
patented lands re Swonomish. 
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3. State has assumed Civil and criminal jurisdiction with respect to only 
non trust land, in the following areas: 

Compulsory school laws ; public assistance, domestic relations; mental 
illness; juvenile delinquency; adoptions of minors; dependent status; 
motor vehicle operations on public roads. 

On the following reservations: Hoh, Kalispel, Lower Ellwha, Lummi, 
Makah, Nool,sack, Port Gamble, Port Madison, puyallup, Quinault, Shoal 
Water, Spokane. 

Retrocession of some with respect to Port Madison Reservation. 
Wisconsin-Full assumption of jurisdiction except that jurisdiction has been 

retroceded over'the Menominee Reservation: 
Bad River 
Forest County Potuwatomi 
Lac Courte Oreilles 
Lac du Flambeau 
Oneida 
Red Cliff 
Sokaogon 
St. Croix 
Stockbridge-lV!unsee 
Wisconsin Winnebago 
Mole Lal,e 

INDIAN RESlilRVATION ~1.AGIS·rRATE CONOEP'f 

CONCEPT AS 'CONSIDERED AT l\URCH HEAnING 

JURISDICTION AND POWERS 

SEC.-. Each U.S. Justice of tlie Peace serving under this chapter shall have 
within the territorial jurisdiction prescribed by his apPointment: 

(a) All powers and duties conferred 01' imposed upon United States commis
sioners by law 01' by the Rules of Criminal Procedure for the United States 
District Courts. 

(b) The power to administer oaths und affirmations, impose conditions of re
lease under section 3146 of title 18, und tul{e acknowledgements, affidavits, and 
depositions; and 

(c) The power to conduct trials under section 3401, title 18 States Code, in 
conformity with ancl subject to the limitations of that section with respect to 
the following: 

(1) misdemeanors alleged to have been committed by an Indian against the 
person or property of a non-Indian within Indian country; 

(2) misdemeanorS alleged to have heell committed br a non-Indian against the 
person or property of an Indian within Indian country; 

(3) victimless misdemeanors alleged to have been committed hy a non-Indian 
Wllich directly or indirectly threatens 01' jeopardizes the security of the person 
or property of an Indian within Indian country; 

(4) niisdemeanor offenses set forth in Chapter 53, title 18 U.S.C. 
CNOTE.-Subsections (a), (b) and (c) are verbatim from section 636, title 28, 

U.S.C. The subsections to subsection (c) track the provisions of section 1152, 
title 18, U.S.C. Reference to the remaining pro\'isions of chapter 53, title 18, U.S.C. 
refer to liquor sale violations, destruction of posted signs, and trespass on tribal 
lauds for purposes of hunting 01' fishing without tribal jlN·mission. 

PRACTICE AND PROCEDURE 

Sec. (a). Except as otherwise provided in this section, the practice and pro
cedure for the trial of cases before officers serving under tllis chapter, and the 
taking and hearing of appeals to the district courts, shall conform to rules 
promulgated by the Supreme Court pursuant to secUon 3402 of title 18, United 
States Code. 

(b) Any defendant appearing before a U.S . .Tustice of the Peace may be 
assisted by a lay Rpokesman of his or her choice, and assistance by such spokes
man. whether paid or voluntary, shall not be considered the practice of law: 
Assistance by such lay counsel shall not waive tIlE' right of the defendant to 
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appoint counsel in any case in which he or she is entitled to such appointed 
counsel. 

(c) (1) In any case in wllich the defendant requests a trial lly jury llefore the 
U.S .• Justice of the Peace, only persons who I1ctually reside within the reservation 
in which the offense is alleged to have been committed Ilhall be eligible to serve 
on the jury panel. 

(2) '1'he U.S .• Justice of the PeacC', in consultl1tion with tribl1l authorities I1nd 
county and municipal officials, shnll develop and ll1aintnin for Imrposes of jury 
selection a list of persons within the reservation, or <Ustricts within the reserva
tion, over which he has jurisdiction. In developing such list the .Justice of the 
Peace sha.!l take cnre that such list fnirly reflects a cross section of the popula
tion within the reservation or reservation district. 

(3) Except I1S provided in this sectioll, the rules of the district court pertaining 
to the selection of jurors 'Ilnd juror eligibility shnll! be applicable. 

(d) 'l'ribal police ollicers, Bureau of Indian Affnirs police oflicers, nml state 
and locnl llolice officers, acting within the geographic areas in which they have 
jurisdiction under the laws of their respective governments, are authorized to 
execute Hny WHrrl1nt for arrest, or warrant for search and seizure, or any other 
summons, subpoenll or order which the .Justice of the Peace is authorized to issue 
under the general rules of Federal ('!:iminal Procedure or tho l!'ederul Rules of 
Procedure for the Trial of nIinor Offenses before the United States Magistrates. 

(e) The proyisiolls of the Court Interpreters Act of 1078 (P.L. 05-530; 02 Stat. 
20·10) shalll111ply to trials before the .Justice of the Peace. 

(~O'l'E.-'.r11e provisions of section (a) 'are nenrly verbatim from section G3G(d) 
or title 28, U.S.C. 

'1'110 provisions of section (b) nre designe<l to recognize thnt there is It growing 
body of pam-legals pmcticing in tribal courts and thnt many Indian defendunts 
could bellefi t substantinlly from their assistance In trial of minor cases. 

:::lec. 3401 or title 18, U.S.C., provides that uny llerson ciunged with It mls
clomeanor Illay request It jury trial before a magistrate. '£here is no statutory 
pl'ocC'dure establif4hecl for selection of such It jury. Sec. (c) is c1esiglted to 
address till' f4l1e('inl 11ll1'11ose of this legislution nnll the unique clHlrltcter of the 
areas to be served. 

~l'he Federal Rules of Criminal Procedure govern proceedings before u magis
trate which nro not covered by the speCial l\IlIgistl'llte Rules. Rules 4 uml. 41 of 
tho J!'ederal Rules of Criminal Proce<lure covering warrants for arrest ami search 
lind seizure provide that wal'l'Iluts may be executed by "a mashal 01' by some 
other officl'r authorizeel hy law." The purpose of Sec. (el) is to make cleur that 
tribal police, BIA police, and state and local police, acting within their respeetiYe 
jurisdictions, are "authorized by law" to C'xecute such warrants or other orders 
of the .Justice of the Peace.) 

STATEMENT OF SENATOR JOHN MELCHER ON S. 2832 AS APPEARED 
IN THE CONGRESSIONAL RECORD 

Senator MELCHER. In March of this year the Select Committee on 
Indian Affairs held 3 days of hearings on jurisdictional issues affecting 
Indian reservations. The vast majority of the testimony was directed 
toward problems associated with law enforcement. 

Among the proposals upon which we received testimony was the 
concept of the bill which I am today introducing. This bill, the Indian 
Reservation Special Magistrates Act of 1980, directs the President to 
appoint special magistrates to exercise jurisdiction over Federal of
fenses committed within Indian country. The concept of the bill 
received wide support from the witnesses who testified. 

In many respects, this bill tracks existing law. It does not alter the 
existing law governing jurisdiction in Indian country. The United 
States already has jurisdiction over an ample number of offenses in 
Indian country. The bill adopts by reference many of the provisions 
in the existing Federal Magistrates Act in chapter 43 o:f title 28, United 
States Code. It also) however, provides special provisions designed to 
meet special concerns in Indian country. 
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In addition, this legislation need not result in a vast increase in the 
judicial or lo,w enforcement machinery of the Government. There are 
already a large number of U.S. magistrates, either full time or part 
time, sitting throughout the United States, many either on or near 
Indian reservations. 

Why then is this legislation necessary ~ It is needed because of a 
general lack of law enforcement through the structures now in place. 
This legislation is designed to strengthen those structures by providing 
a clear and simple procedure for processing and disposing of minor 
Federal offenses which now go unpunished for lack of Federal 
enforcement. 

This bill is very brief and simple in its content. The bill directs the 
President, by and with the advice and consent of the Senate, to appoint 
a special magistrate to serve each Indian reservation over which the 
United States exercises criminal jurisdiction under existing law. 
Preferential consideration is to be given to persons who are already 
sitting as judicially appojnted magistrates and who are reasonably 
available to the reservation _they would serve. The remainder of the 
provisions relating to the c'haracter of service and compensation are 
taken from the existing Federal Magistrates Act. 

The jurisdiction and powers conferred upon the special magistrate 
for criminal offenses occurring within the Indian country to which 
the magistrate is assigned are as full and complete as those powers 
which the Federal Magistrates Act now authorizes judicially appointed 
magistrates. This includes the authority to try minor offenses, and for 
any Federal offense, to issue summons and warrants of arrest, warrants 
for search and seizure, conduct preliminary hearings to determine 
whether there is probable cause to hold a defendant for further pro
ceedings before a U.S. district court, and establish bail and provide 
for release of a defendant. The consent of the defendant shall not be 
required in order for the magistrate to exercise trial jurisdiction. In 
addition, the special magistrate is authorized to exercise any other 
power which the district court elects to delegate under the Federal 
Magistrate Act. 

Practice and procedure in the trial of minor offenses or disposition 
of other matters will generally conform to rules of law currently appli
cable to proceedings before any U.S. magistrate. This includes the 
right to appeal to district courts. However, for cases arising within 
the Indian country, this bill specifically authorizes a defendant to be 
assisted by a lay spokesman of his or her choice and such assistance 
shall not be considered the practice of law. This bill does not include 
any provision regarding extradition in view of the fact the special 
magistrates' jurisdiction extends both within and without an Indian 
reservation. 

There is a growing body of paralegal persons throughout the coun
try, particularly in Indian country. In the case of Indian defendants, 
they may well feel comfortable with assistance from persons who have 
appeared in tribal courts and have generally oriented themselves to
ward problems on the reservation or are themselves Indian. Since the 
prosecution may be informally presented by nonlegally trained per
sons, there should be no objection to having the defense assisted by 
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paralegals, particularly in cases where the defendant might not other
wise be entitled to court appointed counsel. On the other hand, when a 
person is charged with a major offense, he is constitutionally entitled 
to appointment of counsel. This bill will not waive this entitlement. 

The provision in this section stating that the appearance of a lay 
spokesman shall not constitute the practice of law is necessary in order 
to assure that such persons will not be criminally prosecuted under 
State or Federal laws dealing with the unauthorized practice of law. 

The bill further provides that jury panelists will be drawn from 
persons residing within the reservation in which the offense occurred 
and who are registered to vote in State, cOlmty, municipal or tribal 
elections. The jury panel shall be composed of six persons. The list of 
potential jurors shall be composed in cooperation with the Indian 
tribal officials and officials of local municipal and county governments 
to assure a cross-section of Indian and non-Indian residents within 
the reservation. 

Tribal police, BIA police, and Federal, State and local police 
officers, acting within their respective jurisdictions, are authorized to 
execute any warrant for arrest, or warrant for search and seizure, or 
any other summons, subpena or order which the special magistrate is 
authorized to issue. This will provide local police, both Indian and 
non-Indian, with the necessary authority to aid in the enforcement of 
Federal law a;nd act as officers of the special magistrates court. 

This may be the most important provision in this bill for purposes 
of implementing existing Federal jurisdiction. One of the most serious 
criticisms to emerge from our March hearing was the failure of Federal 
law enforcement authorities and Federal prosecutors to vigorously 
clischarge those duties within existing law. Among other reasons given 
is an excessive caseload. This provision authorizes State and trib'al 
police officers as well as Federal officers to initiate proceedings before 
the special magistrate. The provision contemplates that most of the 
minor offenses charged will be informally presented by police officials 
as is the current practice now for minor offenses in such Federal en
claves as national parks. 

The remaining provisions of this bill ar.e 'drawn from the Federal 
Magistrates Act and are of a housekeeping nature. 

Many of the complaints of Indians and non-Indians relate to lack of 
enforcement of laws or hardships imposed on defendants, witnesses 
and families arising from the distance of Federal courts :from reserva
tion area. Federal investigators are many times slow to respond to 
requests for investigations; U.S. attorneys are reluctant to undertalm 
prosecutions for offenses-particularly minor offenses-occurring 
miles from the courthouse, particularly wlll'n obtaining witnesses may 
be difficult; witnesses are reluctant to respond to sub-penns which 
require them to travel great distances; obtaining juries which are rep
resenta,tive of the community in which an offense occurs is not possible. 
Establishment of ma,gistrate courts to sit in Indian country will not 
COl'l'ect aU of these 1)roblem8, but it can go a long way to resolving 
many of the problems. 
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II 

96TH OONGRESS S 2832 
2n SESSION • • 

To. establish a special magistrate with jurisdiction over Federal offenses within 
Indian country and to authorize tribal and local police officers to enforce 
Federal laws within their respective jurisdictions, and for other purPoses. 

IN THE SENATE OF THE UNITED STATES 

JUNE 16 Oegislative day, JUNE 12), 1980 

Mr. MELCHER introduced the following bill; which was read twice and referred to 
the Oommittee on Indian Affairs 

A·BILL 
To establish a special magistrate with jurisdiction over Federal 

offenses within Indian country and to authorize tribal and 

local police officers to enforce Federal laws within their 

respective jurisdictions, and for other purposes. 

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Indian Reservation Spe-

4 cial Magistrate and Law Enforcement Act of 1980" .. 

5 SEC. 2. Title 28, United States Oode, is amended, by 

6 adding immediately after chapter 43 thereof, the followi~g 

7 new chapter: 
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. 

1 "CHAPTER 44-INDIAN RESERVATION SPECIAL 

2 MAGISTRATES 

"Seo. 
"650. Appointment and tenure. 
"651. J urisdiotion and powers. 
"652. Remand of oustody. 
"653. Practioe and prooedure. 
"654. Contempt. . 
"655. Dooket and forms; United States Code; seals. 
"656. Training. 
"657. Authorization of appropriations. 

3 "§ 650. Appointment and tenure 

4 "(a) The President, by and with the advice and consent 

5 of the Senate, shall appoint special magistrates as may be 

6 necessary to serve each Indian reservation and suchaddi-

7 tional areas as are within the Indian country as defined in 

8 section 1151, title 18, United States Code, and over which 

9 the United States exercises criminal jurisdiction under the 

10 provisions of chapter 53 of title 18, United States Code. 

11 "(b) No person may be appointed or reappointed to 

12 serve as a special magistrate under this chapter unless such 

13 person is and has been for at least five years a member in 

14 good standing of the bar of the highest court of the State (or 

15 one of the States) in which he or she is to serve. 

16 "(c) In any case in which the President finds that a 

17 United States magistrate who meets the qualifications of this 

18 Act is already reasonably avail8.ble, the President shall give 

19 preferential consideration to such sitting magistrate for ap-

20 pointment as special m!llgistrate under this Act. 
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1 "(d) The appointme~t of any individual as a special 

2 magistrate shall be for a term of eight years and his or her 

3 reappointment shall be subject to the requirements of subsec-

4 tion (a) with respect to the advice and consent of the Senate. 

5 "(e) Upon appointment and confirmation, the sJJecial 

6 magistrate shall reside within the exterior boundaries of the 

7 reservation to be served or at some place reasonably adjacent 

8 thereto. 

9 "(0 Persons appointed as special magistrates under this 

10 chapter shall be appointed as full-time magistrates and shall 

11 receive compensation at the rates fixed for full-time magis-

12 trates under section 634 of this title: Provided, That when-

13 ever, in the discretion of the President,.it is determined that 

14 the position to which the special magistrate is being ap-

15 pointed will not have a sufficient caseload to warrant ap-

16 pomtment as a full-time magistrate, then such special magis-

17 trate shall be appointed as a part-time magistrate and shall 

18 receive compensation at the 'rates fixed for part-time magis-

19 trates under section 634 of this title, the level of compensa-

20 tion to be determined by the President. 

21 "(g) Except as otherwise provided herein, the provisions 

22 of sections 631 (c), (g), (h), (i), ,md (k) of this title, relating to 

23 limitations ,on employment, oaths of office, recordation of ap-

24 pointment, removal from office,ahd leaves of absence shall 

25 apply to special magistrates appointed under this ,chapter. 
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1 I/(h) Expenses of special magistrates shall be paid in the 

2 same manner as provided in section 635 of this title for pay-

3 ment of expenses for magistrates. 

4 I/(i) The provisions of section 632 of this title describing 

5 the character of service to be performed by full-time and 

6 part-time magistrates shall apply to any person appointed as 

7 a special magistrate under this section. 

8 "§ 651. Jurisdiction and powers 

9 I/(a) Each special magistrate serving under this chapter 

10 shall have, within the territorial jurisdiction prescribed by his 

11 appointmerit-

12 1/(1) all powers and duties conferred or imposed 

13 upon United States Commissioners by law or by the 

14 Rules of Criminal Procedure for the United States Dis-

15 trict Court. 

16 1/(2) the power to administer oaths and affirma-

17 tions, impose conditions of release under section 3146, 

18 United States Code, of title 18, and take acknowledg-

19 ments, affidavits, and depositions; and 

20 1/(3) the power to conduct trials under section 

21 3401, title 18, United States Code, in conformity with 

22 and subject to the limitations of that section except 

23 that the special designation provided fo1' in subsection 

24 3401(a) of title 18, United States Code, shall not be 

25 required, and the provisions of se9tion3~01(b) of title 
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1 18, United States Code, extending to a defendant the 

2 right to refuse trial before a magistrate and elect to be 

3 tried before a judge of the district court for the district 

4 in which the offense was committed, shall not be appli-

5 cable to trials before the special magistrate. 

6 "(b) Each such magistrate so serving under this chapter 

7 shall have any other duty or power which ma,y be exercised 

8 by a United States magistrate in a civil or criminal case, to 

9 the extent authorized by the court for the district in which he 

10 serves. 

11 "§ 652. Remand of custody 

12 "(a) If the special magistrate determines there is no 

13 Federal jurisdiction over an offense brought within his court, 

14 he may direct that custody of the defendant be remanded to 

15 the appropriate law enforcement officials. 

16 "§ 653. Practice and procedure 

17 "(a) Except as otherwise provided in this section, the 

18 practice and procedure for the trial of cases before magis-

19 trates serving under this chapter, and the taking and hearing 

20 of appeals to the district courts, shall conform to that set 

21 forth in section 3401, title 18, United States Code, and in 

22 rules promulgated by the Supreme Court pursuant to section 

23 3402 of title 18, United States Code, and section 636(c) of 

24 title 28, United States Code. 
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1 </(b) Any defendant appearing before a special magis-

2 trate may Qe assisted by a lay spokesman of his or her choice, 

3 and assistance by such spokesman, whether paid or volun-

4 tary, shall not be considered the practice of law. Assistance 

5 by such lay counsel shall not waive the right of the defendant 

6 to appointed counsel in any case in which he or she is enti-. 

7 tIed to such appointed counsel. 

8 "(c)(l) In any case in which the defendant requests a 

9 trial by jury before the special magistrate, only persons who 

10 actually reside within the reservation in which the offense is 

11 alleged to have been committed shall be eligible to serve on 

12 the jury panel. 

13 </(2) The special magistrate, in consultation with tribal 

14 authorities and county and municipal officials, shall develop 

15 and maintain for purposes of jury selection a list of persons 

16 residing within the reservation over which the special magis-

17 trate has jurisdiction. Such list shall be developed or com-

18 piled from lists of persons eligible or registered to vote in 

19 State, county, municipal, or tribal elections. In developing 

20 such list, the special magistrate shall take care that such list 

21 fairly reflects a cross section of the population within the 

22 reservation. 

23 </(3) In any case in which the defendant requests a trial 

24 by jury before the special magistrate, such jury shall be com-
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1 posed of six persons whose names appear on the jury selec-

2 tion list prepared by the special magistrate. 

3 "(4) Except as provided in this section, the rules of the 

4 district court pertaining to the selection of jurors and juror 

5 eligibility for trial before magistrates shall be applicable. 

6 "(d) Tribal police officers, Bureau of Indian Affairs 

7 police officers, and Federal, State, and local law enforcement 

8 officers, acting within the geographic areas in which they 

9 have jurisdiction under the laws of their respective govern-

10 ments, are authorized to execute any warrant for arrest, or 

11 . warrant for search and seizure, or any other summons, sub-

12 pcna, or order which the special magistrate is authorized to 

13 issue in criminal cases arising within the Indian' country, or 

14 under the general rules of Federal Oriminal Procedure or the 

15 Federal Rules of Procedure for the Trial of Minor Offenses 

16 before the United States Magistrates. 

17 "(e) The provisions of the Oourt Llterpreters Act of 

18 1978 (public Law 95-539; 92 Stat. 2040) shall apply to 

19 trials before the special magistrate. 

20 "§ 654. Contempt 

21 it(a) In a proceeding before a special magistrate, any of 

22 the acts or conduct described in section 636(e) of this title as 

23 constituting a contempt of the district court when committed 

24 before a magistrate shall constitute a contempt of court when 

25 committed before a special magistrate, and the p~ocedures 

62-696 0 - 80 - 4 
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1 provided in section 636(e), of this title, for prosecution of 

2 such contempt shall govern prosecutions for contemptuous 

3 conduct when committed before a special magistrate. 

4 "(b) All property furnished to any special magistrate 

5 shall remain the property of the United States and, upon the 

6 termination of his or her term of office, shall be .transmitted 

7 to the successor in office or otherwise disposedcif as the Di-

8 rector orders. 

9 "(c) The Director shall furnish to· each United States 

10 special magistrate appointed unil.er this chapter an official un-

11 pression seal in a form prescribed by the conference. Each 

12 such officer shall affix his seal to every jurat or certificate of 

13 his official acts without fee. 

'14 "§ 656. Training 

15 "(a) The periodic training programs and seminars con-

16 ducted by the Federal Judicial Center for full-tUne and part-

17 tUne magistrates as provided in section 637 of this title, shall 

18 also be made available to special magistrates appointed under 

19 this chapter. This shall include the introductory training pro-

20 gram offered new magistrates which must be held within one 

21 year after their initial appointment. The cost of attending 

22 such programs shall be borne by the United States. 

23 "§657. Authorization of appropriations 

24 "(a) Beginning October 1, 1981, there is hereby author-

25 ized to be appropriated such sums as may be necessary to 

26 carry out the purpose of this Act.". 
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FEDERAL MAGISTRATES ACT, AS AlIENDED OCTOBER 10, 1979 

TITLE 28-JUDIOIARY AND JUDICIAL PROOEDURE 

§ 631. Appointment and tenure 
(a) The judges of each United States district court and the district court of 

the Virgin Islands shall appoint United States magistrates in such numbers and 
to serve at such locations within the judicial district as the conference may deter
mill\~ under this chapter. In the case of a magistrate appointed by the district 
court of the Virgin Islands, this chapter shall apply as though the court appoint
ing such magistrate were a United States district court. Where there is more 
than one judge of a district court, the appointment, whether an original appoint
ment O)~ a reappointment, shall be by the concurrence of a majority of all the 
judges of such district court, and wilen there is no such concurrenre, then by 
the chief judge. Where the conference deems it desirable, a magistrate may be 
designated to serve in one or more districts adjoining the district for which he 
is appointed. Such a designation shall be made by the concurrence of a majority 
of the judges of each of the district courts involved and shall specify the duties 
to be performed by the magistrate in the adjoining district or districts. 

(b) No individual may be appointed or reappointed to serve as a magistrate 
under this chapter unless: 

(1) He is and has been for at least 5 years a member in good standing ot the 
bar of the highest court of the State in which he is to serve, or, in the case of an 
individual appointed to serve-

(A) in the District of Columbia, a member in good standing of the bar of the 
United States district court for the District of COlumbia or; 

(B) in the Commonwealth of Puerto Rico, a member in good standing of the 
bar of the Supreme Court of Puerto Rico, and in the Virgin Islands of til!' 
United States, a member in good standing of the bar of the district court of 
the Virgin Islands except that an individual who does not meet the bar mem
bershiprequirements of the first sentence of this paragraph may be appointed 
and serve as a part-time magistrate it the appointing court or courts and the 
conference find that no qualified individual who is a member of the bar is avail
able to serve at a specific location; 

(2) He is determined by tIle appointing district court ot courts to be com
l>etent to perform the duties of the office; 

(3) In the case of an individual appointed to serve in a national park, he 
resides within the exterior boundaries of that park, or at some place reasonably 
adjacent thereto; 

(4) He is not related by blood or marriage to a judge of the appointing court 
or courts at the time of his initial appointment and 

(5) He is selected pursuant to standards and procedures promulgated by the 
.Tudicial Conference of the United States. Such standards and procedures shall 
contain prOvision for public notice of aU vacancies in magistrate pOSitions and 
for the estabUshment by the district courts of merit selection panels, composed 
of residents of the individual judicial districts, to assist the courts in identify
ing and recommending persons who are best qualified to fill such pOSitions. 

(c) A magistrate may hold no other civil or military office or employment 
under the United States : Provided, however, That, with the approval of the 
conference, a part-time referee in bankruptcy or a clerk or deputy clerk of II 
court of the United States may be apPointed and serve as a part-time United 
States magistrate, but the conference shall fix the aggregate amount of compen
sation to be received for performing the duties of part-time magistrf.lte and 
part-time referee in bankruptcy, cIerI;: or deputy clerk: And provided fflrthC1', 
That retired officers and retired enlisted personnel of the Regular and Reserve 
components of the Army, Navy, Air Force, Marine Oorps, and Coast Guard. 
'members of the Reserve components of the Army, Navy, Air Force, Marine 
Corps, and Coast Guard, and members of the Army National Guard of the 
United States, the Air National Guard of the United States, and the Naval 
Militia and of the National Guard of a State, territory, or the District of 
Columbia, except the National Guard disbursing officers who are on a tull
time salary basis, may be appointed and serve as United States magistrates. 

(d) No individual may serve under this chapter after having attained the 
age of seventy years: Provided, h010evel', That upon the unanimous vote of all 
the judges of the appointing cOllrt or courts, a magistrate who has attained 
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the age of seventy years may continue to ser.ve and may be reappointed under 
this chapter. 

(e) The appointment of any individual as a full-time magistrate shall be 
for a term of eight years, and the appointment of !tny individuals as a part
time magistrate shall be for a term of foul' years, except that the term of a full
time or part-time magistrate appointed under subsection (j) shall expire UPOll-

(1) the expiration of the absent lllagistrate's term, 
(2) the reinstatement of the absent magistrate in r1egular service in officI' 

as a magistrate. 
(3) the failure of the absent magistrate to make timely application under 

Hubsection (i) of this section for reinstatement in regular service in office ns n 
Illagistrate after discharge or release from military service, 

(4) the death 01' resignation of the absent magistrate, or 
(5) the removal from office of the absent magistrnte pursuant to subsection 

t b ) of this sectIon, 
whichever may first occur. 

(f) Upon the expiration of his term, a magistrate may, by a majority vote 
of the judges of the appointing district court 01' courts and with the al}provnl 
of the judicial council of the circuit, continue to perform the duties of his office 
until his successor is appointed, or for 60 days after the dnte of the expimtioll 
of the magistrate's term, whichever is earlier. 

(g) Each individual appointed as a lllagistrate under this section shall take 
the oath 01' affirmation prescribed by section 453 of this title before verforn)ing 
the duties of his office. 

(h) Each appointment made by a judge or judges of a district court shall lJe 
entered of record in such court, and notice of such appointment shall be given 
at once by the clerk of that court to the Director. 

(i) Removal of a magistrate during the term for which he is appointed shall 
be only for incompetency, misconduct, neglect of duty, or physical 01' mental 
disability, but a magistrate's office shall be terminated if the conference deter
mines that the services performed by his office are no longer needed. Removal 
shall be by the judges of the district court for the judicial district in which the 
magistrate serves; where there is more than olle judge of a district court, removal 
shall not occur unless a mujority of all the judges of such court cOllcur in the 
order of removal; and when there is a tie vote of the judges of the district court 
on the question of the removal or retention in office of a magistrate, then removal 
shall be only by a concurrence of a majority of all the judges of the council. In 
the case of a magistrate appointed under the thircl sentence of subsection (a) of 
this section, removal shall not occur unless a majority of all the judges of the 
appointing district courts concur in the order of removal; and where there is It 

tie vote on the question of the removal or retention in office of a lllagistrate, then 
removal shall be only by a concurrence of a majority of all the judges of the 
council 01' councils. Before any ordelc or removal shall be entered, a full specifica
tion of the charges shall be furnished to the magistrate, anc} he shall be accord('<1 
by the judge or judges of the removing court, courts, council, or conncils aTl 
opportunity to be heard on the charges. 

(j) (1) A magistrate who is il!(lncted into the Armed Forr>es of the United 
States pursuant to the Military Selective Service Act of 1967 (50 U.S.C. App. 451 
et seq.), or is otherwise ordered to active dnty with snch forces for a period of 
more than thirty days, and who makes application for a leave of absence to the 
district court or courts which appointed him, shall be granted a leave of absence 
without compensation for such period as lIe is required to serve in such forces. 
Every application for a leave of absence under this subsection shall include a copy 
of the official orders requiring the magistrate's military service. The grunting of a 
leave of absence under this subsection shall not operate to extend the term of 
office of any magistrate. 

(2) A magistrate granted a leave of absence under this subsection who-
(A) receives a certificu:te of service nnder section 9(a) of the l\mitar~' 

Selective Service Act of 1967 (50 U.S.C. App. 459(a), or is releasecl under honor
able conditions from the military service. 

(B) makes application for reinstatement to regular service in office as fl 
maidstrate within ninety days after he is released from such service or training' 
or from hospitalization continuing after discharge for a period of not more than 
one year, and 
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(0) is determined by the appointing court or courts in the manner specified 
in subsection (a) of this section to be still qualified to perform the duties of such 
position, 
shall be reinstated in regular service in such office. 

(k) Upon the grant by the appropriate district court or courts of a leave of 
absence to a magistrate entitled to such relief under the terms of subsection (i) of 
this section, such court 01' courts may proceed to appoint, in the manner specified 
in subsection (a) of this section, anothel' magistrate, qualified for appointment 
and service under subsection (b), (c), and (d) of this section, who shall serve tor 
the period specified in subsection (e) of this section. 
(June 25, 1948, ch. 646, 62 Stat. 915; May 24, 1949, ch. 139, § 73, 63 Stat. 100; 
.Tuly 9, 1952, ch. 609, § 1, 66 Stat. 509; July 25, 1956, ch. 722, 70 Stat. 642; Oct. 17, 
1968, Pub. L. 90-578, title I, § 101, 82 Stat. 1108; Oct. 17, 1976, Pub. L. 94-520, § 2, 
90 Stat. 2458; Oct. 10, 1979, Pub. L. 96-82, § 3, 93 Stat. 645. 

28 U.S.O. 681 NOTE 

The merit selection panels established under section 631(b) (5) of title 28, 
United States Oode, in recommending persons to the district court, shall give due 
consideration to all qualified individuals, especially such groups as women, blacks, 
Hispanics, and other minorities. 

Magistrates serving prior to the promulgation of magistrate selection standards. 
and procedures by the Judicial Oonference of the United States may only exercise 
the jurisdiction conferred under the amendment made by section 2 of this Act 
after having been reappointed under such standards and procedures or after 
having been certified as qualified to exercise such jurisdiction by the judicial 
council of the circuit in which the magistrate serves. 

The amendment made by subsection (c) of this section shall not take effect 
until 30 days after the meetipg of the Judicial Oonference of the United States 
next following the effective date of this Act. . . 

The Judicial Oonference of the United States shall undertake a study, to begin 
within 00 days after the effective date of this Act and to be completed and made 
available to Oongress within 24 months thereafter, concerning the future of the 
magistrate system, the precise scope of such study to be I;ecommended by the 
Ohairmen of the Judiciary Oommittees of each House of O<lngress. 

Such sums as may be necessary to carry out the purposes of this Act are hereby 
authorized to be appropriated for expenditures on or after October 1, 1979. 
§ 632. Character of service 

(a) FUll-time United States magistrates may not engage in the practice of law, 
any may not engage in any other business, occupation, or employment inconsistent 
with the expeditious, proper, and impartial performance of their duties as judicial 
officers. 

(b) Part-tinle United S,tates magistrates shall render such service as judicial 
officers as is required by law. While so serving they may engage in the practice of 
la w, but may not serve as counsel in any criminal action in any court of the United 
States, nor act i:n any capacity that is, under such regulations as the conference 
Illay establish, inconsistent with the propel' discharge of their office. Within such 
restrictions, they may engage in any other business, oocupation, or employment 
which is not inconsistent with the expeditious, propel', and impartial perform
ance of their duties as judicial officers. 
(June 25, 1948, ch. 646, 62 Stat. 916; Oct. 17, 1968, Pub. L. 90-578, title I, § 101, 
82 Stat. 1110.) 
§ 633. Determination of number, locations, and salaries of magistrates 
(a) Surveys by the Director 

(1) The Director shall, within one year immediately following the date of the 
enactment of the Federal Magistrates Act, make a careful survey of conditions in 
judicial districts to determine (A) the number of appointments of full-time mag
istratesand part-time magistrates required to be made under this chapter to pro
,ide for the expeditious and effective administration of justice, (B) the locations 
at which such officers shall serve, and (0) their respective salaries under section 
634 of this title. Thereafter, the Director shall, from time to time, make such 
surveys, general or local, as the conference shall deem expedient. 

(2) In the course of any survey, the Director shall take into account local con
ditions in each judicial district, including the areas and the populations to be 
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served, the transportation and communications facilities available, the amount 
und distribution of business of the type expected to arise before officers appointed 
under this chapter (including such matters us may be .ussi~,''Iled under section 
636(m) of this chapter), and any other material fuctors. The Director shall give 
consideration to suggestions from any interested parties, including district judges, 
United States commissioners or officers uppointed under this chapter, United 
States attorneys, bar associations, and other parties having relevant experience 
or information. 

(3) The surveys shull be made with a view toward creU'ting and maintaining 
II system of full-time Uuited States magistrates. However,sllould the Director 
tlnd, as a result of any such surveys, areas in which the employment of a' full
time llIagistrate would not be feasible or desirable, he shall recommend the 
appointment of purt-time United States lllagistrates in such numbers and at such 
locations Il!!~ may be required to permit prompt and efficient issuance of process 
and to IJermit individuals charged with criminal offenses agai'nst the United 
Stutes to be brought before a judicial officer of 'the United States promptly 
after arrest. 
(b) Determination by the conference 

Upon the completion of the initial surveys required by subsection (a) of this 
section, the Director shall report to the' district courts, the councils, and the con
ference hill recommendations concerning the number of full-time magistrates 
and part-time magistrates, their respective locations, and 'the amount of t11eir 
respective salaries unGer section 643 of this title. The district courts shall advise 
their respective councils, stating their recommendations and the reasons there
fore; the councils shall advise the conference, stating their recommendations 
and the reasons therefor, and shall also report to the conference the recommenda
tions of the district courts. ~'he conference shall determine, in the light of the 
recommendations of the Director, the district court, and the councils, the num
ber of full-time United States IIlagistrates and part"time United States magis
trates the locations at which they shall serve, and their respective salaries. Such 
determinations shall take effect in each judicial district at such 'time as the dis
trict court for 'Such judicial district shall determine, but in no event later than one 
year after they arc promulgated. 
(c) Changes in number, locations, and salaries 

FJxcept as otherwise provideu in this chapter, ,the conference may, from time 
to time, in the light of the recommendations of the Director, the district courts, 
und the councils, change the number, locations, and salaries of full-time and 
part-time magistrates, as the expeditious administration of justice may require. 
(June 25,1948, ch. 646, 62 Stat. 916; Aug. la, 1954, ch. 728, §l(a), (b), 68 
Stat. 704; Sept. 2, Ifr57, Pub. L. 85-276, §§ 1, 2, 71 Stat. 600; Oct. 17, 1908, Pub. 
L. 00-578, title I, § 101, 82 Stat. 1111; Oct. 10, 1979, Pub. L. 96-82, § 4, 93 
Stat. 645. 
§ 634. Compensation 

(u) Officers appointed under this chapter shall receive as full compensation 
(or their services salaries to be fixed by the conference pursua'nt to section 033 
of this title, at rates for full-time and part·Ume United States 'magistrates not 
to exceed the rutes now or hereafter provided for full-time and part-time referees 
in banl,ruptcy, respectively, referred to in section 40a of the Bankruptcy Act 
(11 U.S.C. OS(a», us unvmded, except that the salary of a part-time United 
States magistrate shall not be less than $100 nor more thun one-half the max
imum salary payable to a full-time magistrute. I'll: fixing the umount of salary to 
be puid to any ofiicer appoiIl'ted under this chapter, consideration shall be given 
to the average nunlber and the -llature of mutters that have arisen during the 
immediately IJreceding period of five years, and that may be expected thereafter 
to arise, over which such officer would have jurisdiction and to such other fac
tOl'S as may be material. Disbursement of saluries shull be mude by or pursuant 
to the order of the Director. 

(b) Except us provided by section 8344, title 5, relnting to reductions of the 
;;alaries of reemployed annuitants under f;ubchapter III of chapter 83 of such 
title and unless the office has been terminated as provided in this chapter, the 
term in which he is servil'.g, below the sulary fixed for him at the beginning of 
salary of a full-time United Stutes magistrute shull not be reduced, during 
that term. 
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(c) AU United states magistrates, effective upon 'their taking the oath or 
affirmation of office, and all necessary legal, clerical, and secretarial assistants 
employed in the offices of full-time United states magistrates shall be deemed 
to be officers and employees in the judicial branch of the United States Govern
ment within the meaning of subsection III (relating to civil service retirement) 
of cHapter 83, chapter B7 (relating to Federal employees' group life insurance), 
uncI chapter 89 (relating to Federal employees' health benefits program) of 
title 5. Part-time magistrates -shall 'not be excluded from coverage under these 
chapters solely for lack of a prearranged regular tOllr of duty. 
(June 25, 1948, ch, 646, 62 Stat. 917 Oct. 17, 1968. Pub. L. 90-578, title 1, § 101. 
8'2 stat 1112; Sept. 21, 1972, Pub. L. 92-428, 86 Stat. 721; Oct. 17, 1976, Pub. 
L. 94-520, § 1. 90 Stat. 2458; Oct. 10, 1979, Pub. L. 96-82, § 8, 93 Stat. 647.) 

§ 635. Expense!! 
(a) 1!'ull-time United States magistrates serving under this chapter shall be 

allowed their actual find necessary expenses incurred in the performance ot 
their duties, including the compensation of snch legal assistants as the Judicial 
Conference, on the basis of the recommendations of the judicial conncils of the 
circuits, considers nece:;:sary, and the compensation of necessary clerical and 
secretarial assistance. Such expenses and compensation shall be determined and 
paid by the Director uuder such regulations as the Director shall prescribe 
with the approval of the conference. 1'he Administrator of General Services 
shall prol'ide such magistl'lltes with necessary courtrooms, office space, furniture 
and facilities within United States courthouses or office buildings owned or 
occupied by departments or agencies of the United States or should suitable 
courtroom and office space not be available within any such courthouse or office 
building, the Administrator of General Services, at the request of the Director, 
shall procure and pay for suitable courtroom and office space, furniture and 
facilities for such magistrate in another building, but only if such request has 
hf~en approved as necessary by the judicial council of the appropriate circuit. 

(b) Under such regulations as the Director shall prescribe with the approval 
of the conference, the Director shull reimburse part-time magistrates for actual 
expenses necessarily incurred by them in the performance of their duties under 
this chapter. Such reimbursement may be made, at rates not exceeding tbose 
prescribed by such regulations, for expenses incurred by such part-time mag
istrates for clerical and secretarial assistance, stationery, telephone and otber 
communications services, travel, and such other expenses as may be determined 
to be necessary for the propel' performance of the duties of sucb officers: Pro
vided, however, That no reimbursement sball be made for all or any portion 
of the expense incurred by such part-time magistrates for the procurement of 
office space. 
(June 25, 1948, ch, 646, 62 Stat. 917; Oct. 17, 1968, Pub. L. 90-578, title I, § 101, 
82 Stat. 1112; Oct. 10, 1979, Pub. L. 96-82, § 8, 93 Stat. 646.) 
§ 636. Jurisdiction, powers, and temporary assignment 

(a) Each United States magistrate serving under this cb,llpter shall have 
within the territorial jurisdictIon prescribed by his appointment-

(1) all powers and duties conferred or imposed upon United States commis
sioners by law or by the Rules of Criminal Procedure for the United States 
District Courts; 

(2) the power to administer oaths and affirmations, impose conditions of re
lease under section 8146 of title 18, and take acknowledgements, affidavits, and 
depositions; and 

(3) the power to COIlGUct trials under section 3401, title 18, United States Code, 
in conformity with and subject to tbe limitations of that section. 

(b) (1) Notwithstanding any plwvision of law to the contrary-
(A) a judge may designate a magistrate to bear and determine any pretrial 

matter pending before the court, except a motion for injunctive relief, for judg
ment on tbe pleadings, for summary judgment, to dismiss or quash an indict
ment or information made by the defendant, to suppress evidence in a criminal 
case, to dismiss or to permit maintenance of a class action, to dismiss for failure 
to state a claim upon which relief can be granted, and to involuntarily dismiss 
un action. A judge of the court may reconsider any pretrial matter under this 
~ubparagrapb, (A) wbere it has been shown that the magistrate's order is clearly 
erroneous or contrary to law. 
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(B) a judge may also designate a magistrate to conduct hearings, including 
evidentiary hearings, and to submit to a judge of the court proposed findings of 
fact and recommendations for disposition, by a judge of the court, of any motion 
excepted in subparagraph (A), of applications for postrial relief made by indi
viduals convicted of criminal offenses and of prisoner petitions challenging condi
tions of confinement. 

(C) the magistrate shall file his lJrOposed findings and recommendations under 
subparagraph (B) with the court and a copy shall forth with be mailed to all 
parties. 

'Within ten days after being served w1th a copy, any party may serve aml file 
written objection to such proposed findings and recommendations as provided by 
rules of court. A judge of the court shall make a de 1l0VO determination of those 
portions of the report or specified proposed findings or recommendations to which 
objection is made. A judge of the court may accept, reject, or modify, in whole 
or in part, the findings or recommendations made by the magistrate. The judge 
may also receive further evidence or recommit the matter to the magistrate with 
instructions. 

(2) A judge may designate a magistrate to serve as a special master pnrsuant 
to the applicable provisions of this title and the Federal Rules of Civil Procedure 
for the United States district courts. A judge Illay designate a magistrate to 
serve as a special master in any civil case, upon consent of the parties, without 
regard to the provisions of rule 53 (b) of the Federal Rules of Civil Procedure 
for the United States district courts. 

(3) .A. magistrate may be aSSigned such additional duties as are not incon
sistent with the Constitution and laws of tile United States. 

(4) Each clistrict court shall establish rules pursnant to which the magis
trates shall discharge tlleir duties. 

(c) Notwithstanding any provision of h1W to the contrary-
(1) Upon the consent of the parties, a full-time United States magistrate 

or a part-time United Stutes magistrate who serves as a full-time jndicial 
officer may conduct any or all proceedings in a jury or nonjury civil matter and 
order the entry of judgment in the case, when specially designated to exercise 
such jurisdiction by thc district court or coul'ts he serves. Upon the consent 
of the parties, pursuant to their specifiC written request, any other part-time 
magistrate may exercise such jurisdiction, if such magistrate meets the bar 
membership requirements set forth in section 631 (b) (1) and the chief judge 
of the district court certifies that a full-time magistrate is not reasonably avail
able in accordance with guidelines established by the judiCial council of the 
circuit. When there is more than one judge of a district court, designation 
under this paragraph sllall lJe by the concurrence of a majority of all judges 
of such district court, and when vhere is no such concurrence, then by the chief 
judge. 

(2) If a magistrate is designated to exercise civil jurisdiction under para
graph (1) of this subsection, the clerk of court shall, at the time the action is 
filed, notify the parties of their right to consent to the exercise of such juris
diction. The decision of the parties shall be communicated to the clerk of 
court. Thereafter, neither the district judge nor the magistrate shall attempt 
to per~:H1nde or induce any party to consent to reference of any civil matter to 
a magistrate. Rules of court for the reference of civil matters to magistrates 
shall include procedures to protect the voluntariness of the parties' consent. 

(3) Upon entry of judgment in any case referred under paragraph (1) of 
this subsection, an aggrieved party may appeal directly to the appropriate 
United States court of appeals from the judgment of the magistrate in the 
same manner as an appeal from any other judgment of a district court. In 
this circumstance, the consent of the parties allows a magistrate designated 
to exercise civil jurisdiction under paragraph (1) of this subsection to direct 
the entry 0.( a judgment of the district court in accordance with the Federal 
Rules of Civil Procedure. Nothing in this paragraph shan be construed as It 
limitation of any party's right to seek re\'iew by the Supreme Court of the 
United States. 

(4) Notwithstanding the provisions of paragraph (3) of this subsection, at 
the time ()f reference to a magistrate, bile parties may further consent to appeal 
on the record to a judge ()f the district court in the same manner as on an. 
appeal from 11 judgment of the district court to a court of appeals. Wherever 
pos'1ihle the local rules of the district court and the rules promulgated by the 
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conference shall endeavor to make such appeal expeditious ana inexpensive. The 
district court may affirm, reverse, modify, or remand the magistrate's judgment. 

(5) Cases ill the district courts under paragraph (4) of this subsection may 
be reviewed by the appropriate United States court of appeals upon petition for 
leave to appeal by a party stating specific objections to the judgment. Nobhing 
in this paragraph shall be construed to be a limitation on any party's right to 
seek review by the Supreme Cou'rt of the United States. 

(6) The court may, for good cause ShOW11 on its own motion, or under ex
traordinary circumstances shown by any party, vacate a reference of a civil 
matter to a magistrate under this subsection. 

(7) The magistrate shall determine, taking into account the complexity of 
the particular matter referred to the magistrate, whether the record in the 
proceeding shall be taken, pursuant to section 753 of this title, by electronic 
sound recording means, by a court reporter appointed or employed by the 
court to take a verbatim record by shorthand or by mechanical means, or by 
an employee of the court designated by the court to take such a verbatim record. 
Notwithstanding the magistrate's determinatioIl, (A) the proceeding shall be 
taken down by a court reporter if any party so requests, (B) the proceeding 
shall be recorded by a means other than a court reporter if all parties so agree, 
and (C) no record of the proceeding shall be made if all parties so agree. Re
porter referred to in this paragraph may be transferred for temporary service 
in any district court of the judicial court for reporting proceedings under this 
subsection, or for other reporting duties in such court. 

(d) The practice and procedure for the trial of cases before officers serving 
under this chapter, and for the taking and hearing of appeals to the district 
courts, shall conform to rules promulgated by the Supreme Court pursuant to 
section 3402 of title 18, United States Code. 

(e) In a proceeding before a magistrate, any of the following acts or conduct 
shall constitute a contempt of the district court for the district "herein the 
magistrate is sitting: (1) disobedience or resistance to any lawful order, process, 
or writ; (2) misbehavior at a hearing or other proceeding, or so neal' the place 
thereof as to obstruct the same,; (3) failure to produce, after having been ordered 
to do so, any pertinent document; (4) refusal to appear after having been 
subpenaed or, upon appearing, refusal to take the oath or affirma,tion as a wit
ness, or, having tnken the oath or affirmation, refusal to be examined according 
to law; or (5) any other ,act or conduct which if committed before a judge of 
the district court would constitute contempt of such court. Upon the commis~ 
sion of any such act or condUct, the magistrate shall forthwith certify the facts 
to a judge of the district court and may serve or cause to be served upon any 
person whose behavior is brought into question under this section an order 
requiring su,ch person to appear before a judge of that court upon a day certain: 
to show cause why he should not be adjudged in contempt by reason of the 
facts so certified. A judge of the district court shall thereupon, in a summary 
manner, hear the evidence as to the act or conduct complained of and, if it is 
such as to warrant punishment, punish such person in the same manner and 
to the same extent as for a contempt committed before a judge of the COUl't, or 
('ommit such person upon the conditions applicable in the case of defiance of 
the process of the district court or misconduct in the presence of a judge of 
thut cuurt. 

(f) In an emergency and upon the concurrence of the chief judges of the 
districts involve<1, a United States magistrate may be temporarily assigned to 
perform any of the duties specified in subsection (a) or (b) of this section in 
a judicial district other than the judicial district for which he has been appointed. 
No magistmte shall perform any of such duties in a district to which· he has 
been temporarily assigned until an order has been issued by the chief judge of 
such district specifying (1) the emergency by reason of which he has been 
transferred, (2) the duration of his assignment, and (3) the duties which he 
is authorized to perform. A magistrate so assigned shall not be entitled to addi
tional compensation but shall be reimbursed for actual and necessary expenses 
incurred in the performance of his duties in accordance with section 635. 

(g) A United States magistrate may perform the verification function re
quired by section 4107 of title 18, United States Code. A magistrate may be as
signed by a judge of any United States district court to perform the verification 
required by section 4108 and the appointment of counsel authorized by section 
4109 of title 18, United States Code, and may perform such functions beyond the 
territorial limits of the United States. A magistrate assigned such functions shall 
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have no authority to perform any other function within the territory of a foreign 
(·ountry. 

(June 25, 1948, cb. 646, 62 Stat. 917; As amended Oct. 17, 1968, Pub. L. 
90-578, Title I § 101, 82 Stat. 1113; Mar. 1, 1972, Pub. L. 92-329, §§ 1,2,86 Stat. 
47; Oct. 21, 1976, Pub. L. 94-577, § 1,90 Stat. 2729; Oct. 28, 1977, Pub. L. 95-144, 
§ 2, 91 Stat. 1220; Oct. 10, 1979, Pub. L. 96-82, § 2, 93 Stat. 643.) 

§ 637. Training 
The Federal .Tudicial Center shall conduct periodic training programs and 

seminars for both full-time and part-time United States magistrates, including an 
introductory training program for new magistrates, to be held within one year 
after initial appointment. 
(June 25, 1948, ch. 646, 62 Stat. 917; Oct. 17, 1968, Pub. L. 90-578, title I, § 101, 
82 Stat. 1114.) 

§ 638. Dockets and forms; United States Code; seals 
(a) The Director shall furnish to United States magistrates adequate docket 

books and forms prescribed by the Director. The Director shall also furnish to 
each such officer a copy of the current edition of the United States Code. 

(b) All property furnished to any such officer shall remain the property of the 
United States and, upon the termination of his term of office, shall be transmitted 
to his successor in office or otherwise disposed of 'as the Director orders. 

(c) 'rhe Director shall furnish to each United States magistrate appointed 
under this chapter an official impression seal in a form prescribed by the confer
ence. Each such officer shall affix his seal to every jurat or certificate of his offi
cial acts without fee. 
(June 25, 1948, ch. 646, 62 Stat. 917; Oct. 17, 1968, Pub. L. 90-578, title I, § 101, 

82 Stat. 1114.) 

§ 639. Definitions 
As used in this chapter-
(1) "Conference" shall mean the Judicial Conference of the United Stutes; 
(2) "Council" shall mean the Judicial Council of the Circuit; 
(3) "Director" shall mean the Director of the Administrative Office, of the 

United States Courts; 
(4) "Full-time magistrate" shall mean a full-time United States magistrate; 
(5) "Part-time magistrate" shall mean a part-time United States magistrate; 

and 
(6) "United States magistrate" and "magistrate" shall mean both full-time 

and part-time United States magistrates. 
(June 25. 1948, ch. 646, 62 Stat. 917; Oct. 17, 1968, PUU. h 90-578, title I, ~ 101. 

82 Stat. 1114.) 

TITLE 18-CRIMES AND CRIMINAL PROOEDURE 

CHAPTER 219-TRIAL BY UNITED s'rATEs MAGISTRATES 

Sec. 
3401. Misdemeanors; application of probation laws. 
3402. Rules of procedure, practice and appeal. 
§ 3401. Misdemeanors; application of probation laws 

(a) When specially designated to exercise such jurisdiction by the district 
court or courts he serves, any United States magistrate shall have jurisdiction 
to try persons accused of, and sentence persons convicted of, misdemeanors com
mitted within that judicial district. 

(b) Any person charged with n misdemeanor may elect, however, to be tried 
before a judge of the district court for the (iistrict in which the offense was com
mitted. The magistrate shall carefully explain to the defendant that he has a 
right to trial, judgment, and sentencing by n judge of the district court and that 
he may have a right to trial by jury before a district judge or magistrate. The 
magistrate shall not proceed to try the case unless the defendant, after such ex
planation, files a written consent to ue tried before the magistrate that specifi
cally waives trial, judgment, and sentencing hy a judgE' of the district court. 

(c) A magistrate who exercises trial jurisdiction under this section, amI be
fore whom a person is convicted or pleads either guilty or nolo contendere, 
may, with the approval of a judge of the district court, direct the prohation 
service of the court to conduct a presentence investigation on that person and 
render a report to the magistrate prior to the imposition of sentence. 
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(d) The probation laws shall be applicable to persons tried by a magistrate 
under this section, and such officer shall have power to grant probation and 
to revoke or reinstate the probation of any person granted probation by him. 

(e) Proceedings before United States magistrates undertlli!i section. shall be 
taken down by a court reporter or recorded by suitable sound recording equip
ment. For purposes of.appeal 0. copy of the record of such proceedings shall be 
made available at the expense of the United States to a person who makes 
affidavit that he is unable to payor give security therefor, and the expense of 
such copy shall be paid by the Director of the Administrative Office of the United 
States Courts. 

(f) The district court may order that proceedings illl any misdemeanor case 
be conducted before a district judge rather than :a United States magistrate 
upon the court's own Illotion or, for gQod cause shown, upon petition by the 
attorney for the Government. Such petition should note the novelty, importance, 
or complexity of the case, or other pertinent factors, and be filed in accordance 
with regulations promulgated by the Attorney General. 

(g) The magistrate may, in a case involving a youth offender in which con
sent to trial before a magistrate has been filed under subsection (b) of this 
section, impose sentence and exercise the other powers grrunted to the' district 
court under chapter 402 and section 4216 of this title, except that-

(1) the magistrate Illay not sentence the youth offender to the custody of 
the Attorney General pursuant to such chapter for a period in excess of 1 year 
for conviction of a misdemeanor or 6 months for conviction of a petty offense; 

(2) such youth offender shall be released conditionally under supervision rio 
later than.\} months before the expiration of the term imposed by the magistrate, 
and shall be discharged unconditionally on or before the expiration of the maxi
mum sentence imposed; and 

(3) the magistrate may not suspend the imposition of sentence and"place the 
youth offender on probation for a period in excess of 1 year for conviction of 
a misdemeanor or 6 months for conviction of a petty offense. 

(h) The magistrate may, in a petty offense case involving a juvenile in which 
consent to trial before a magistrate has been filed under subsection (b) of tllis 
section, exercise aU powers granted to the district court uJl(ler chapter 403 
of this title. For purposes of this subsection, proceedings under chapter 403 
of this title may be instituted against a juvenile by a violation notice or com
plaint, except that no such case may proceed unless the certification referred 
to illl section 5032 of this title has been filed in open court at the arraignment. 
No term of imprisonment shall be imposed by the magistrate in any such case. 
(June 25, 1948, ch. 645, 62 Stat. 830; July 7, 1958, PUb. L. 85-508, § 12(j), 72 
Stat. 348; Oct. 17, 1968; Pub. L. 90-5'78, title III, § 302 (a) , 82 Stat. 1115; Oct. 10, 
1979, Pub. L. 96-82, § 7, 93 Stat. 645.) 
§ 3402. Rules of procedure, practice and appeal 

In all cases of conviction by a United States magLstrate an appeal of right shall 
lie from the judgment of the magistrate to a judge of the district court of the 
district in which the offense was committed. 

The Suprem,e Court shall prescribe rules of procedure and practice for the 
trial of cases before magistrates and for taking and hearing of appeals to the 
judges of the district courts of the United States. 
(.Tune 25, 1948, ch. 645, 62 Stat. 831; Oct. 17, 1968, Pub. L. 90-578, title III, 
§ 302(b), 82 Stat. 1116.) 

Senator ~bWTmR. Our first witness this morning is from the Black
feet Tribe of Montana, Tribal Councilman Bob Gervais. 

Bob, we are pleased to have you here this morning. We will be 
pleased to hear your testimony. 

STATEMENT OF BOB GERVAIS, COUNCILMAN, BLACKFEET TRIBE 
OF MONTANA 

Mr. GERVAIS. I am Bob Gerva'is, councilman of the Blackfeet Tribe. 
Mr. Chairman and members of the Senate Select Committee on 

Indian Affairs, the Blackfeet Tribal Business Council has carefully 
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reviewed S. 1181, a bill to authorize the States and the Indian tribes 
to enter into mutual agreements and compact:; respecting jurisdiction 
and governmental. operations in Indian country. 

In 1972, the const)itutional convention adopt~d the present Mon
tana Oonstitution which was ratified by the people on June 6, 1972. 
In article 1 of the constitution entitled "Oompact With the United 
States," the well-known Montana disclaimer clause which was also 
a part of our 1889 constitution was retained fully intact. This dis
claimer clause states clearly that, "all lands owned or held by any 
Indian or Indian tribes shall remain under the absolute jurisdiction 
and control of the Oongress of the United States, continue in full 
force and effect until revoked by the consent of the United States and 
the people of Montana." 

The Indian people of Montana carried out a len.gthy dialog with 
the constitutional convention to insure that this disclaimer clause 
was reenacted in the new constitution. 

The tribal business council in reviewing S. 1181 stopped abruptly 
at lines 12 and 13 of page 3 wherein it states: "The consent of the 
United States is hereby given the States and the Indian tribes and 
the same are hereby authorized to enter into compacts and agreements 
between and among themselves on matters relating to * * *" and 
soon. 

This would be in the minds of the Blackfeet Tribal Business Ooun
cil and their constituents; a total renunciation and relinquishment 
by the U.S. Government of its trust responsibility toward the tribe. 
The disclaimer of the 1972 Montana Oonstitution states that the U.S. 
Government had a.bsolute jurisdiction of all lands owned or held by 
any Indians or Indian tribe until revoked by the consent of the United 
States and the people of Montana. This appears to be such p, re
nunciation by the U.S. Government. if S. 1181 is enacted. 

Most impOl'tantly, it is our opinion that the above referred to lan
guage of S. 1181 totally denigrates and abolishes the Indian-Federal 
trust relationship regarding jurisdiction over Indian lands. This com
plete abolishment of the trust relationship would be directly contrary 
to decades of established Federal legal precedent in this country. 

The establishment of a magistrate's system within reservation 
botmdaries has basic merit as it is an extension of the trust respO'llsi
biUty of the U.S. Government toward Indiam tribes. We do have 
great concerns about the ability of non-Indian offenders to sign a dis
claimer and agree to be prosecuted in Federal district court. Our 
concern is that we want to see the prosecutions expeditiouslypursu.ed 
and completed and that declinations not be given by the U.S. attor
ney's office except for good legal cause based on the merits of the case. 
All too often, the U.S. attorney's offices in the past have handed down 
declinations based upon workload and other adl11iinistrative conflicts. 

The Blackfeet Tribe wishes to express deep gratitude to you, Sen'ator 
Melcher, and to the select cOlmnittee for giving us the opportunity to 
testify on this potentially disastrous bill, S. 1181. 

Also, we wish to express our gratitude for the opportunity to testify 
regarding the Federal magistrate concept prior to any bill being 
introduced. 
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This procedure provides the tribe adequate time and .opportunity: to 
give their input and express their thoughts and feelmgs regardmg 
these all-important matters. ' 

I would like to enter into the record a copy of the Constitution of the 
State of Montana, article 1. 

Senator MELcHER. Without objection, it will be inserted in the 
record at this point. 

[The Constitution of Montana, article 1, follows:] 

THE CONSTITUTION OF THE STATE OF MONTANA, AS ADOPTED BY THE CONSTITU
TIONAL CONVENTION, :1IIARCH 22, 1972, AND AS RATIFIED BY THE PEOPLE,. 
JUNE 6, 1972 

PREAMBLE 

Article 

I. Compact with the United States. 
II. Declaration of Rights. 
III. General Government. 
IV. Suffrage and Elections. 
V. The Legislature. 
VI. The Executive. 
VII. The .Judiciary. 
VIII. Revenue and Finance. 
IX. Environment and Natural Resources. 
X. Education and Public Lands. 
XI. Local Government. 
XII. Departments and Institutions. 
XIILGeneral Provisions. 
XIV. Constitutional Revision. 

Transition Schedule 

PREA1>{BLE 

We the people of Montana grateful to God for the quiet beauty of our state, 
the grandeur of our mountains, the vastness of our rolling plains, and desiring 
to improve the quality of life, equality of opportunity and to secure the blessings 
of liberty for this and future generations do ordain and establish this 
constitution. 

ARTICLE I-:-::QQ.~{I.'ACT .. WIT;S: .. ,THE UNITED STATES 

All proviSions of the enabling act of Congress (approved February 22, 1889, 
25 Stat. 676), as amended and of Ordinance No.1, appended to the Constitu
tion of the state of Montana and approved February 22, 1889, including the 
agreement and declaration that nIl lands owned or held by any Indian or 
Indian tribes shall remain under the absolute jurisdiction and control of the 
congress of the United States, continue in full force and effect until revoked 
hy the consent of the United States and the people of Montana. 

Senator MELCHER. On this concept, I think you, stated it would be 
unworkable if the accused had to give their consent to the tribe before 
a magistrate? 

Mr. GERVAIS. No, we did not say it would be unworkable. We think 
it does have merit, any way it goes. 

Senator MELCHER. I think that is a part of the, present Federalma.g.is
h'ates system that I would not want to see incorporated in-the magis
h'ates or justices of the peace-giving them special authority on an 
Indian reservation. If you are accused of doing something and. have to 
give your consent before you are brought before a magistrate, I do not 
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think you would give your consent; I do not think anyone would. It 
would be a way of avoiding prosecution. 

I think there is a basic flaw in the Federal magistrates system as it 
is now set up, as it applies to an Indian reservation. I do not ~e how 
it will work at all. 

If you give special authority for a Federal magistrate on a reserva
tion to mete out justice, the question of the consent of the accused to 
go be.fore that magistrate will not work. 
- ",Vl1at if a person who is accused of a crime on a reservation, when 
we do have a Federal entity there-whether we call him I'magistrate" 
or "special justice of the peace"-is hauled before that ma.gistrate or 
special justice of the peace and does not feel that the outcome, what
ever the sentence or fine is, is faid ",'Tould the individual's rights still 
be protected ~ ",Yould they have the right to appeal that in district 
court or at a higher level ~ 

Mr. GERVAIS. Yes. 
Senator MELCHER. Are you saying yes ~ 
Mr. GERVAIS. Yes, I agree with that. 
Senator MELOHER. I understand there is a particular matter of con

cern to the Blackfeet Tribe; some mUl'ders that have occurred on the 
reservation which have not been properly or adequately investigated. 

Mr. GERVAIS. Homicides and assaults; I believe they are the concern. 
Senator MELOHER. On the reserv.ation ? 
Mr. GERVAIS. On the reservation, yes. c 

Senator MELCHER. Is it the slowness of the U.S. attorneys to respond 
and conduct an investigation ~ 

Mr. GERVAIS. That could be part of the problem. We believe that the 
investiga.tions are not going properly either. There are not 'only the 
two partIcular cases that happened recently, but there are also several 
that happened in the past which we think are not being handled 
properly by the FBI. 

Senator MBLOlUJR. How long cloes it take, from the time of the crime 
nntiIthe FBI is on the scene or collecting evidence ~ , 

Mr. GERVAIS. The FBI are stationed in Montana about 33 miles from 
Browning. Sometimes it takes 3 to 4 hours for them to respond to a 
call, and other times it takes longer than that. 

Senator MELOITEH. How long? 
Mr. GERVAIS. Depending on the priority, I believe it could take a 

day or so. 
Senator MELCHER. Does that occm in the case of a homicide? 
Mr. GEIWAIS. In the case of a homicide it might take 3 hours. 
Senator Mm,oUER. And in t.he case of an assault? 
Mr. GERVAIS. In the case of an assault. it could take days. 
Senator MELOHER. Several clays ~ 
MI'. GERVAIS. Yes. 
Senator MELOHER. How serious an assault are we talking about.? 

Is the victim hospit.ali~ecl? 
Mr. GERVAIS. Probably. Onf' of the things we do have is a BIA Fed

('ral investigator in Browning. around the rf'~'lf'rvation. Also. we have 
tribal inYC'stigators who uSl1allv go right. jn and try to pickup t.l1C 
rYioenrf'. and the FBI comesi.n later. 
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Senator MELOHER. Is this investigation .hampered in any way by 
the special BIA officer, or the tribal 'police if there is a non-Indian 
involved? 

Mr. GERVAIS. It certainly is. The U.S. attorney is called on the tele-
phone first to give his consent in the case of non-Indians. 

Senator MELOHER. 'Where is the U.S. attorney ~ 
Mr. GERVAIS. Butte. . . 
Senator ~1ELOHER. What happens if it is after hours or on the 

weekend? . 
:Mr. GERVAIS. I imagine the assistant is l)robably called. 
Senator MELCHER. Is the assistant also in Butte? 
Mr. G1CRVAIS. No. 
Senntor MELOHER. 'Where is he? 
Mr. Glm>VAIS. He is in Great Falls or Billings. 
Senator Mm.OJIER. Does this slow down any proper police work? 
Mr. GERVAIS. IVe believe it does. 
Senator ~bLCHIm. What is the relationship of the special BIA of

fi('(>r to the tribal police? Does he have more authority than the tribal 
police? 

Mr. GERVAIS. Yes, he does. 
Senator MELClmR. Is he on the reservation? 
Mr. Gl~RV,\IS. Yes, he lives on the reservation. 
Senator MELOlUm. Wl.1at is his title? 
Mr. GERV.\1S. Criminal investigator. 
Senator MELOHER. Is he an employee of the Bureau of Indian 

Affairs? 
Mr. GERVAIS. Yes. 
Senator MELCHER Is he of assistance to the tribal police offieed 
MI'. GERVAIS. T.hey assist each other, I should say, but he is th~ su-

p('rvisol' (}f the tribal investigators. "Te have two tribal investigators. 
Senator MELCHER. Is he the supervisor to them ~ 
MI'. GERVAIS. That is right. 
Senator Ml~LCHER. 'Vhen it is necessary to call the U.S. attorney, 

does the tribal inyestigator appoint a police chief or a special BIA 
investigator? 

Mr. GE1tvAIS. Usually the BIA investigator. 
Senator MELOHER. One of the points we think should be in this Fed

('ral magistrates concept on an Indian reservation is that that person 
have authority, even on major crimes, to make preliminary investi
gations, to gather the pertinent evidence that would be necessary in 
the prosecution of a crime. Do you favor that type of authority? 

Mr. GmtVAIS. I do. 
Senator MELCHER. I know that later today you will be meeting with 

the staff of the committee to discuss in detail the complaint of the 
Blackfeet Tribe concerning these two recent homicides on the reserva
tion and whether or not the investigations have been conducted ex
peditiously and thoroughly. It seems to me that while our basic thrust 
wit.h the Federal magistrates concept is with the lesser crimes-mis
demeanors-in light of the complaint regarding these two homicides, 
perhaps this function should also be part of our concept: That is, 
gathering preliminary evidence in this field, acting immediately as an 
offic('l' of the court .. 
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For instance, I think the authority we would want to draft would 
be that we remove this one little hangup of whether or not you have to 
call the U.S. attorney to make a proper investigation-if we want this 
authority given to an officer of the court. He or she would be there and 
could grant that authority immediately. The ongoing authority would 
not be something hit or miss. It would be an officer of the Federal 
court entrusted with the responsibility of making sure that all the 
evidence of a major crimp.. were gathered. That authority would be for 
that Federul officer of the court, whether he was called the Feneral 
magistrate or U.S. justice of the peace. "Ve believe the authority should 
be vested in that person. 

Mr. GERVAIS. Yes, sir. 
Senator ~IELOlIER. Thank you very much. 
I have one further question. Please return to the witness table. 
The tribe is opposed to enactment of S. 1181. Is that correct ~ 
Mr. G:E:RVAIS. That is correct. 
Senator MELOHER. Does the tribe's position represent the position 

of other tribes in Montana ~ Do you know ~ 
Mr. GERVAIS. I do not know. 
Senator MF .. wmm. OK. Thank you very much. 
Our next witness is Sam Deloria, director of the American Indian 

Law Center, University of New Mexico. 
Mr. Deloria, welcome to the committee. 

STATEMENT OF SAM DELORIA, DIRECTOR, AMERICAN INDIAN 
LAW CENTER, UNIVERSITY OF NEW MEXICO 

Mr. DBLORIA. Good morning, Mr. Chairman. Thank you for inviting 
me to appear before the committee today. 

The American Indian Law Center has been working for the last 
few years, providing staff support to the Ind·ian members of the Com
mission on Tribal-State Relations, which is a commission composed 
of 12 State legislators and 12 tribal chairmen who are looking into 
the intergovernmental relationships and who are trying to examine the 
present state of affairs in determined areas in which States and tribes 
can cooperate. 

I am not appearing here on behalf of the Commission on Tribal 
State Relations, but my comments on S. 1181 will be drawn from my 
experience in providing staff support. 

Before I get into a discussion of the bill, I would like to make it very 
clear that the interest of the committee in improving tribal State 
relations is one that I think States and tribes welcome and are very 
appreciative of. HowE-.ver, I feel, personally, that there are some real 
problems with this particular piece of legislation. 

The first problem we have identified is that the introduction of the 
Tribal State Compact Act has been interpreted by many members of 
State legislatures and elected tribal officials as indicating that there 
is not .now authority for them to enter into agreements of any kind 
and that discussions between tribes and States cannot begin until 
this act is passed. So, ironically, the introduction of the act is having 
the effect of discouraging the very process that it is trying to encourage. 

In our work with the commission, we have done a. survey of inter
governmental relations between tribes and States throughout th~ 
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COlllltry and the kinds of arrangements--I think it is more instructive 
to refer to them as cooperative arrangements because the range of 
formality is very broad and ranges all the way from highly detailed 
agreements; written agreements to settle Federal litigation, all the 
way down to the simplest kinds of understandings between executive 
agencies to administer their programs in a coordinated way. 

Looking at this range of agreements, we find that, for the most part, 
they have been undertaken in response to the needs of the communities 
and within the context of present law, particularly within the context 
of. existing Federal law very often without having to amend tribal 
and State law. So, we have started from the Ufisumption that arrange
ments take place wherever possible with the minimum of disruption 
of the present statutory structure. 

My next objection to the Tribal-State Compact Act is the one I 
presented to this committee several years ago when the act was first 
introduced. rrhat is, it is premature in the sense that it removes 
barriers in the Federal law which have not as yet been identified as 
real barriers to tribal-State cooperation. 

In setting a Federal structure, it affects the negotiating process 
between States and tribes. The problem is that the concept of agree
ments or compacts is a horizontal complex that can cut across all of 
the substantive areas of law and government. It is difficult to discuss 
in the abstract becanse, in talking about a, compact or agreement, you 
have to think of an infinite variety of specific situations in which an 
agreement could be made. 

1Vith respect to almost any subject matter of an agreement, it is 
possible to draw up a proposed agreement for which there is some 
Federal statutory barrier. But in my opinion that does not mean we 
now need Federal legislation removing all statutory areas; we need 
draftsmen working for States and tribes who can draft agreements 
that do not stumble into Federal statutory barriers. . 

The one most often discussed is the civil commitment of reserva
tion Indians in State institutiong and the litigation that is surrounding 
this issue. The 1110st celebrated litigation in Montana and South 
Dakota both involved attempts to extend the jurisdiction of State 
courts onto reservations without going through the procedures re
quired by the 1968 Civil Rights Act and the Eennerly case. However, 
the attempt that was not made, to my knowledge, was an attempt 
for the State to authorize its institutions to accept tribal courts' civil 
commitments, which would not have required Federal legislation. 

Had this approach been takl'll, it would have, even if the States 
had been reluctant to do so at first, opened a very productive series 
of discussions between the State and tribe concerning the State's rea
sons for either supporting or being reluctant to get into this area 
of full faith and credit. • 

I think a lot of what we are talking about is a piecemeal concept 
with full faith and credit between governments. I think this is an 
example of unnecessarily removing Federal 'barriers to some kinds 
of agreements, and my guess would be that the tribes would be very 
reluctant. to support legislation which essentially weakens the Ken
nerly case and allows for transfers of jurisdiction without a t.dbal 
referendum. 

62-696 0 - 80 - 5 
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I think the question of amendhlg the 1968 Civil Rights Act and the 
Kennerly interpretation of that extends more to its importance in at
tracting tribvJ opposition to this legislation. It will affect the disc.us
sion process between tribes and States in a way that, in my-opinion, 
will discourage cooperative relationships. ' .. 

If the tribal delegation and the delegation of State officials sit down 
to discuss an important governmental concern, which discussion might 
result in an agreement of some kind, if the tribe is able to say to the 
State officials that any discqssion of transferring jurisdiction is out 
of the question because it would' require a referendum and a referen
dum would not be successful on the reservation, that permanently 
removes that item from the agenda and permanently removes that 
source of pressure on the tribal delegation. The discussions can then 
proceed. 

However, if this act passes and it is possible for jurisdiction to be 
transferred, that raises, once again, all the worst fears of tribal officials 
about dealing with States at all: That is, they are going to lose their 
jurisdiction to the States, and they are going to be put under pressure 
to transfer jurisdiction. I think that is going to affect the entire nego
tiating process and will raise such suspicions, about any kind of dis
cmssion between States and tribes, that people simply will not sit down 
at the negotiating table. , 

So, this is another aspect in which this bill may discourage the very 
process that it is designed to encourage. 

I think MI'. De'LuCruz from the Quinault Tribe is here, and they 
have some very specific historical experiences of being pressured into 
giving the appearance of consent to jurisdiction hy the Bureau of In
dian Affairs in the State of Washington. 

I have several objections to the funding provisions of the bill. My 
first objection to the funding provision is that, in light of the Snyder 
Act, it seems that the authorization 'Of $10 million is an illusion unless 
the act provides that. authority where it did not exist before. 

The Snyder Act is open-ended, and so its seems that tJlis $10 million 
is misleading to some people in that there is already authority to ap
propriat~ money. My understanding is that there is probably authority 
already 1ll the Interior Department t'O spend money to support most 
agreements that tribes will be likely to make use of. 

The other objection to the funding provision in this act is that it has 
led a number of States and tribes to support the legislation in the hope 
that this would' bring new money. But I think we all know enough 
about the Federal process to know that if this act,is funded at $10 
million the Office of Management and Budget will simply take $10 
million out of some other Indian category and put it in this act. 
'V'hereas, under the Indian Self-Determination Act, it seems to me that 
t.ribes already have the authority to devote BIA or Indian Health 
Service money to supporting activities which might be covered by an 
agreement. 

So, essent.ially, if this bill is passed and funded, the decision as to 
what budget category should be cut to support agreements would be 
transferred from the tribes to OMB, which is quite powerful in its 
own direction, in my opinion. 

Also, to the extent that the act provides the Federal dollar incentive 
to agreements, it tends to force discussions between tribes and States 
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to deal with the vel'y issues that agreements are designed to avoid, 
that is, ultimate jurisdictional agreements. 

If one government or another has to demonstrate, in order to get 
funding. the.t it. is not legally obligated ,to provide a service, then the 
very ,firSt item for discussion between the tribe and the State in 
coming to an agreement is who is obligated to provide the servIce and 
who is not. 

Very often, agreements are designed to assure that t,he service is 
provided, regardless of who is obligated to do so or not. 

Is my time expired ~ 
Senator MELCHER. Yes, it is. 1-Ve have a couple of questions. 
Can you give us the .types of agreements the States and tribes 

have entered into~ Has it been the case that those agreements require 
Federal participation ~ 

Mr. DELORIA. I did not understand the last .part of the question. 
Senator MELCllER. In those instances where States and tribes have 

entered into agreement, has it always been the case that there has been 
Federal participation ~ . 

MI'. DELORIA. You mean financial or in approving the agreement~ 
Senator MELoHER.In approving the agreement or partimpating in 

the actual agreement. 
Mr. DELORIA. I do not know whether tax collection agreements, for 

example, must be approved by the Federal Government. There are 
various informal agreements having to do with the administration 
of social services which. very often are not approved. But I think 
the question of whether the Federal Government participates in the 
ag~'eement by approving it is precisely the point. If they need to par
tIClpate and approve the agreement, the.n they already have the author
ity to do so. and I do not see that this act provides any new authority 
that does not already exist. 

Senukor MELCHER. Thank you. 
Senator DeConcini ~ 
Senator DECONOINI. Thank you, Mr. Chairman. 
MI': Deloria, the irifel'ence you left with me is that perhaps a large 

nUIilber of tribes oppose the legislation. Have you done a surveyor 
had contrwt with a substa,ntial number of tribes in this regard ~ 

MI'. DEWRIA. I have not dOM a survey on tIllS legislation, but from 
informal Conversations "'nth a nUlntber of people, I know th,at they 
have very strong misgivings rubout it. I think there has been a good 
deal of support expressed for the legislation, but I tlhink you will 
find, in all honesty, that it is very brittle support an the sense that 
people tend to be responding to the funding provision and to the 
idea of cooperation rather than the details of the legislation. 

Senator DECONOINI. On September 1, we held hearings ,in Phpenix, 
and we did have two people who (~pposecl the legislu.tion give testi
mony; for the reasons that you pomt out-we already have the au
thority; we do not need any more. 

However, we had a numbQr of Indian tribes appear in support of 
it: The Colorado River Indians; the Navajo Tribal Council. Mr. 
MacDonald; the Hopi Trihal Council; the Salt River; the Pima
Maricopa Indian community; just to mention some of them. 
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I am surprised by your statemBllt, or the. inference left here,that 
It great number of trnbes are not in favor of this because one of the 
reasons I O'ot 'into it was just the contrary-that there was a great 
desire on tile part of many Indians or tribes to \have some darifying 
legislation. It was not considered a hammer over their heads, that they 
are going to !be held up on apPI'Opriations, but, £if anything, it would 
make it easier. So, I.am a.little 'amazed at your statement. If you could 
give us something to substantiate the number of tribes opposed to 
it, I think it would be helpful, for the record. I am not interested in 
supporting legislation that does not~h'l1ve Indian support. 

The purpose. of this is to do something to enihance the rubility of the 
Indian nations, or people, to deal with the non-Indian community. 

Mr. DELORIA. I am certainly not in a position to explain the tribal 
positions or to l'epreselJ1t myself as speaking for any tribe. My guess, 
again, would be this. ",V'e have. fOlmd in the work of the commUssion on 
tribrul-State relationships t.hat th.ere is a tremendous interest on the 
part of tribe..<; in improvine; relationships watJh the States. My opinion, 
<I,uite frankly, is that tribes are very interested in improving this 
Situation ·and are very appreciative of tlhe committee's interest in it. 

Senlttor DECONCINI. Do you think this hill coUJld be corrected ~ 
Mr. DELORIA. I do not t.hink there is a need for legislation at this 

lX>int----for broad-gaged Federal legislation on the subject. If there 
IS [I. need for anythin,g maybe it ds a resolution from Congress. 

The basic prolblem that prevents cooperation, other th~n substantive 
comments having to do with different: subject matters, is the sense on 
the pari; of States that tribes are temporary forms of government. 
The thing that would support cooperative agreements the most 
would be It resolution from Congress ur~ing cooperative agreements 
in relationships on the. basis that tribes nl'e permanent forms of gov
ernment so they had better buckle down and get the. job of govellJ1-
ing together doiw. I th.ink there is great sympathy for this. 

I simply do not see that this bill provides any authonity that does 
not all'cady exist 01' any money that does not already exist. 

Se-na tor DECOX0IXI. But 'it does do It little of what you suggest. You 
gave all inclica.tioll tdmt, on a voluntary basis, this is all rtight to do. I 
do not know what. better signa.l we could give-maybe. ~t Senate 
l'esolution~but this says, "on a voluntary basis." rfribes and non
India'll government entities may enter into ;it or may not. I do not 
know how else to send a signal 01' encourage !both sides to pa.rticipate. 
It nobody wants to participa.te this certainly does not say they must. 

MI'. DELORIA. I think the problem is that this bill provides a. very 
real possibility for the. transfer of jurisdiction. The kind of thing that 
people. seem to be looking a.t is a joint 01' coordinated exercdse of 
jurisdiction, for 011(' goYc1'llment ·acting as the agent of another gov
rrnment rathe.r than a transfer of jurisdiction. That is what the 
tribes seelll to fear. ",Vhell you get. clown to it, I think there is going 
to be a. lot of tribal opposition. 

flena.tor DECOXClXI. I apprecia.te that. This is not the dntent of the 
legislation. 

Rathel' thll.n throwing out. the whole tlhdng', is it not worthwhile 
to construct. this in snch a manner that would lay 'aside these fears~ 
I th.ink that might he withdn the rubility of the. commit.tee. 1V'e will ask 
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the staff to write such language. Your assistance might he very help
ful. Pelll1'apS you could give us some language thaI; would allevi<ate 
some of these fears. 

Mr. DELORIA. I would be glad to help in any way I can. I think 
a strong si'b'Thal from Congress would be welcome here. I think this 
bill, if anything, confuses the matter because it has people confused 
as to whether this is the way agreements have to be made. It is very 
coniusinO". 

Could 1: suggest one correction to the Labor Day hearing, Sen:atod 
Senator DECONGINI. Cert!lJinly. 
Mr. DELOlUA. The question came up as to whether this act would 

amend or override provisions in t'l'~bal constitutions which require 
Secretarial approval of certain tribal action. I believe the answer was 
tJhat tit would. I would like to sllggest that legislative history might be 
changed. 

Section 101 ( e) (:3) on page 5 says: 
Nothing in this act sl1all be construed to authorize or empower a govern

ment of a State or any of its political subdivisions or the government of, an 
Indian tribe from entering- into agreements or exercising jurisdiction, except 
as authorized by their own organization documents or enabling law. 

I would suggest that that means that tIns does not override specific 
tribal constitutional provisions. 

Senator DECON'CINI. You are correct; I stand in error. I hope we 
cn,n make that clear in the record of th,e September 1 hearings. That 
response I gave was inaccurate, and, indeed, you are correct. 

I have no further questions, Mr. Chairman. 
Senator MELCHEH. Mr. Deloria~ will you submit if you find time 

and :have the inclination, your comments on the Federal magistrates 
concept~ 

Mr. DELORIA. Yes, sir. 
The next witness is Frank Tenorio, secretary-treasurer of the All

Indian Pueblo Council. 
Mr. Tenorio ~ 

STATEMENT OF FRANK TENORIO, SECRETARY.TREASURER, ALL· 
INDIAN PUEBLO COUNCIL; ACCOMPANIED BY JOSEPH LITTLE, 
GENERAL COUNSEL 

Mr. TENORIO. Mr. Chairman, I would like to make a correction. Mr. 
Bernal is not with us today, so I will handle the testimony. 

Mr. Chairman and members of the Senate Select Committee on In
dian Affairs, my name is Frank Tenorio. I am the secretary-treasurer 
of the All-Indian Pueblo COllncil-AIPC-whieh is comprised of the 
19 New Mexico Pueblos. 

Thank you for i,he opportunity to come before this distinguished 
committee to submit a few comments concerning S. 1181 and the F'ed
eral magistrates concept. 

,¥ith me this morning is Mr . • Toe Little, general counsel of the All
Indian Pueblo Council who will also provide comments on the issues 
at hand and answer questions that may arise concerning our testimony. 

May we begin by first stating that this draft of the Tribal-State 
Compact Act is much better than the previous bills submitted dealing 
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with the same concept. Though the AIPC agrees with the concept of 
State and tribal governments entering into agreements on an equal 
footing, the question still remains as to the necessity for having these 
agreements controlled by the Federal Government. . 

Under the Indian Reorganization. Act of 1934, it seems that the Fed
eral Government has already provided a mechanism for entering into 
such agreements. Under section 16 of the act, tribal governments or
ganized under the act have the power to "negotiate with Federal, 
State, and local governments." It would appear that such legislation 
has already acknowledged the ability of tribal governments to enter 
into such agreements with State governments as governmental enti
ties. It should be pointed out that the majority of the Pueblo tribes in 
New Mexico come under the provisions of the Indian Reorganization 
Act of 1934. . 

The Pueblo tribes in New Mexico have long considered themselves 
governmental entities capable of negotiating with State governments 
except where restricted by specific Federal legislation. In line with 
that, we have taken the initiative to amend the New Mexico State law 
to allow the State and tribal governments to enter into police agree
ments which would allow for the arrest of Indian and non-Indian 
violators of criminal actions. on the reservation and removal of the 
offenders to the appropriate tribal or State courts. A copy of this 
standard agreemellt worked out between the State of New Mexico, the 
tribes, and the Bureau of Indian Affairs is included with our 
testimony. 

The BIA Law Enforcement Division was very active and supportive 
in the development of the agreement. Several tribes have also worked 
out agreements between the State Health and Social Services Division 
to allow for the licensing of various social care programs on the: 
reservation so that the tribes would qualify for the appropriate Fed
eral funding. Presently, we are working with the State Division of 
Health and Social Services and the Indian Hea.lth Service in an at
tempt to enter into State-tribal agreements governing the commitment 
of mentally ill Indian patients into State hospitals. ,such intergovern
mental agreements have been functioning or planned. for without thE' 
necessity of Federal intervention., 

Rasically, there are two main issues we would like to highlight con
cerning the provision of the bill. First, if the Federal Government is 
suggesting the implementation of intergovernmental agreements be
tween tribes and State governments, such Federal direction should not 
be given without first and finally giving full recognition to tribal gov
ernments as local units of government. Though the Federal Govern
ment and Federal courts have long recognized tribal governments as 
independent self-governing tmits, they have also perpetuated a crne.! 
irony in never acknowledging them as local governmental units for 
direct Federal funding except in specific legislative enactments. If tri
bal governments are acknowledged as having the authority to enter 
into such intergovernmental agreements, we believe that they should 
also be given the recognition of local governmental entities capable of 
rereivimr direct funding. 

Second, tho provisions of the bill found in sect,ion 102 may be the 
best proviSIons of the bill itRelf. In onr experience with the implemen-
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tation of intergovernmental agreements, the problem is not so much in 
establishing the agreement as in implementing it. For instance, though 
the development of the New Mexico State Police-tribal agreements was 
in no way easy, it was accomplished. But a very strong factor in limit
ing the numoor of tribes that are directly involved in such agreements 
is tied to the fact that tribes would be required to take out large insur
ance policies to cover their officers and equipment under the agree
ments. Many of the tribes do not have the funds to cover such insurance 
policies und therefore could not anticipate entering into such agree
ments for very practical reasons. 

The funding and Federal support directed in section 102 of the act 
could very well meet many of these practical needs and not necessarily 
enforce stringent Federal regulations as such agreements would surely 
happen when the Federal rules and regulations would be instituted to 
carry out the provisions of the act. 
It would appear to the All-Indian Pueblo Council less important 

for the Federal Government to be concerned with regulating or even 
instituting such agreements as it would be for the Federal Govern
ment to fisc(Llly and administratively support agreements instituted 
by two equally autonomous local governments who have a better idea 
of their concerns, needs, limitations, and capabilities in developing 
compacts that would benefit their local communities. 

In conclusion, the AIPO would support the concept of such inter
governmental agreements but would seriously question the necessity 
of direct Federal regUlation of such agreements. Furthermore, the 
council would like to see a strong acknowledgment of the tribal 
governments as local governmental entities and strong Federal sup
port of agreements enten1d into by local tribal and State governments. 

Thank :vou. 
Senator l\1ELOHER. Mr. Tenorio, your submission of the copy of 

the agreement between the New Mexico State Police and the Bureau 
of Indian Affairs will be made a part of the record at this point, 
without objection, <Llong with the document of authorization of tribal 
and Pueblo police officers to act as New Mexico peace officers, the 
authority and procedure for commissioning. . 

[The documents 'follow. Testimony resumes 011 p. 77.J 
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AN AGREEMENT BEnIEEN THE 

NEIl 11EXICO STATE POLICE 

AND 

BUREAU OF I!IDIAN AFf'AI9S 

WHEREAS the Legislature of the State of New Nexico has granted 
authority to the Director of the State Pol ice llivision (her!)inafter referred 
to as the "Chief of the New flexico State Pol ice") to issue cOlrmissions as 
New 11exico Peace Officers to members of the police or sheriff's department 
of any New Mexico Indian tribe or' pueblo 0'1" a law enforcement officer employed 
by the Bureau of Indian Affairs. Section 29-1-11. N.11.S.A., 1978 Comp.· (La~ls 
of 1979. Chapter 39); and 

WHEREAS the New Mexico State Pol ice and the BUREAU Or, 
ItIDIAN AFFAIRS 

(hereinafter referred to as the "Department") des1re to effectuate such leg1s-
1ative authorization according to the terms and conditions contained in this 
Agreement; 

NOW, THEREFORE. in consideration of the premises and the mutual 
promises and conditions hereinafter set forth. the Chief of the Nel" HEixico 
State Police and the duly authorized official or officials of the Department 
agree as follows: 

Section 1. Commissions: 

A. "Commission", as hereinafter refer'red to in this ilgreement, 
sha 11 mean a cOll1l1i ss ion to act as a New Mexico Peace Offi cer issued by the 
Chief of the New l1exico State Police. Upon rr,ceiving a request from the 
Oepartment. the Chief of the New Mexico State Police shall supply to the 
Department applications far cOll111issions to act as New Mexico Peace Officers 
pursuant to this Agreement. These app1 ications shall be completed and re
turnee! to the Chief of the Uel" 1·lexico state Police ~Iho shall grant or deny 
each application ~Iithin a reasonable pedod,of time.. . 

B. An application for a corrmission will not be granted by the 
Chief of the /lew 11exico State Police in the absence of compliance I"lth the 
following requirements: . 

1) The applicant has complied with all of the prerequisites for 
permanent appointment as a police offlicer as set forth in Section 29-7-BA. 
1I.I1.S.A •• 1978 Compo (as amended by Laws of 1979, Chapter 202). said pre
requisites being as fo11ol"s: 

a) is a citizen of the United States. and has reached the age of 
majority; 

b) holds a High School diploma or the equivalent; 

c) has not.been convicted of a felony or other crime in.volving 
moral turpitude; 

d) is found, after exami na ti on by a 1 icensed phys i ci an. to be free 
of any physical. emotional or mental condition which might adversely affect 
his or her performance as a pol ice officer; 

". . 
e) has met such other requirements as may be prescribed by the 

lIew 11exico Law Enforcem~nt Academy Board; and 

f) has' previously been al"arded a certificate by the Director of ,,/ 
the lIew Nexico Lal" Enforcement Academy attesting to such applicant's satis
factory completion of an approved police officer basic training program. 
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2) The Dapartment (unless said department is the Bureau o'F Indian 
Affairs) sUbmits proof·of acljlquate public liability and'property damage in
surance for vehl cl es. opera ted by. pence off! cers and poll co profess 1 OM 1 
Ii abi1i ty Insurance coveri ng the Department and each a fits peace offi cer~ 
commissioned pur~uant to this Agreement frqm a comp.any licensee! to sell in
surance in the state of New Hexico. Such insurance policie~, amendments 
thereto or applicable certificate of insurance shall contain a p'rovlslon 
requiring the insurance company.or appropriate agent thereof to' give immp.dlate 
notice to the Chief of the Ne" Hexico State Police or' anY cancellation or 
termination of the policy or policies. Such policies shall be .exhibited' to 
the Chief of the flew Hexico State Police upon his request, are subject to his 
approval, and shall be in the amount and shall contain such terms and condi
tions as may be required by the ChieF of the lIeW'Hexico State Police. 

3) The applic.ant for ,a commissiQn has successfully campI eted 240 
hours of basic police training ~Iliich has been approved by the Director of the 
New Mexico Law Enforcement Academy. ' 

4) In addition to the 240,hours of 'required basic police training 
which has been approved by the Director of the Neli Mexico La" 'Enforcement 
Academy, the applicant for a corrmlsslon has successfully completed the Neli 
11exico State Police course for applicants for said commisston conSisting of 
approximately 40 hours of training. This training shall include instructions 
in the flew 1,1exico Court system, flew Mexico Hotor Vehicle Code, NeH Nexico 
Criminal Code, Ilew l1exico traffic and criminal procedures and other related 
matters as detcrmined necessary by the NCI. Mexico St~te Police. The Department 
agrees to reimburs e the New l1exico State Po lice for reasonable cos ts incurred 
during this instruction process, e.g.; reproductiM costs, the necessary matrri~l~, 
supplies, etc., provided to the applicants or the Department by the New ',1exico 
State Police. These costs arc to be agreed upon by the Department and the Chief 
of the New l1exico State Pol ice prior to the beginning of the 40 hour course of 
instruction or prior to said materials, supplies, etc., being provided to the 
applicants or the Department. There ~Jill be no charge by the Neli 14exico State 
Police for the necessary Ne\i I'.exico State Police person-hours involved in the 
40 hour training process. 

C. After compliance with the prerequisites of Section 1, Commissions, 
Paragraph B, the Chief of the New Mexico state Police will lssue a ciiiiiiiiiSSfOrl" 
hereunder unless he determi nes, in hi s di scret ion, that grounds exis t for denyi ng 
the applicant a commission. 

O. The Chief of the lIel. 11exico State Police may, at any time, suspend 
any commission for reasons solely \.ithin his discretion. Within tcn (10) d~ys of 
receipt of verbal or, \~ritten notice of suspension- fro(TI the Chief of the Nel. 1,lexico 
State Police, the Department shall cau~e the commission to be returned to the ' 
Chief of the lIew I'lexico State Pol ice, unless otherwise directed by the Chief of 
the flew foIexlco State Police. The reason5 for suspension inclUde, but are mIt 
limited to, the follOl.ing: 

, 1) Termination of the peace officer, voluntarily or involuntarily, from 
the Department's I a~1 enforcement uni t or agency. 

2) Transfer or reassignment of the peace officer out of the area \'Ihich 
Is coextensive Hith the exterior boundaries of the Department's reservation or, 
if the department is the Bureau of Indian Affairs, transfer or reassignment. out 
of the area which is ,coextensive ~lith the boundaries of the reservation or rcser-, 
vatlons to tlhich the law enforcement officer employed by the Bureau of Indian 
Affairs is assigned. . 

3) Conviction of the peace officer of a felony or other crime involving 
moral turpi tude. 

4) Upon examination by a licensed physiCian, the peace officer is found 
not to be free of any phYSical, emotional ,or mental condition lihich might adversely 
affect his or her perfonnance as a peace officer. 
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L The Departllient shall inform the Chief of the Nell Mexicb'State 
{ Pol i ce of the exi s tence of' any grounds, i ncl uding those set for,th under 

Section 1, COIl'.missions, Paragraph D., of this Agreement, for ,suspending' a 
comm1SS10n. . . . ' 

F. The Department will receive written'notice from th. Chiof of 
the Nel-l Hexico ~tate. Police, if a commiSsion is denied or suspended as provided; 
in this Agreement with the reason stated there!n.' The decision of the Chief 
(If the lIelt Mexi co Sta te Pol i ce to suspend a cr,mmi ssi on, whether- temp~rari1y, 
indefinitely or permanently, shall be final. ' • ,. 

G. This Agreement. or any ,commission issued pursuant to it, shall 
not confer any authority ona Tribal court or other Tribal authority '/hich 
that court or authority would not otherwise have. 

Section 2, Territorial Limitation: 
I 

The authority conferred by this Agreement shall be coextensive Hith 
the exterior boundaries of the'Oepartment-'s (uniess the department is the 
Oureau of Indian Affairs) reservation boundaries. If the department is the 
Bureau of Indi an Affairs. the authori ty conferred by thi s Agreemen t shall be 
coextensive with the boundaries of the reservation or reservations to which 
the law enforcement officer employed by the Bureau of Indian Affairs is 
assigned. An exception to the provisions herein contained concerning terri
torial 1 imitation is that a peace officer commissioned under this Agreement 
may proceed in hot pursuit of an offender beyond the exterior ,boundaries of 
the reserva ti on or reservations. 

Section 3. Scope of Powers Granted: 

A. Peace Officers commissioned pursuant to this Agreement shall 
have the power: . 

1) To enforce the New Mexico l'.otor Vehicle Code and arrest for 
violations as necessary. 

2) To enforce the lIew Mexico Criminal Code and arrest for 
violations ,as ~ecessary. 

B. Peace Offi cers commi ss i oned pursuant to tlli s Agreement ~ha 11 
comply with the applicable statutory provisions concerning enforcement of the 
tlm'l Hexico t1ator Vehicle Code and the Meli MeXico Criminal Coa-e. 

Section 4. Uniform Traffic Citations: 

A. Peace Offi cers commi ss i oned pursuan t to thi 5 Agreement, when 
acting pursuant to said commission. shall use the Meli Mexico Uniform Traffic 
Citation When issuing traffic citations for violations of the New Mexico Hotor 
Vehicle Code. 

B. The Departmen t agrees to reimburse the New Mexi co Sta te Pol ice 
for the cost of New Mexico Uniform Traffic Citation forms provided to the 
Department by thellew Mexico State Pol ice. 

C. The Department's law enforcement unit o~ agency shall issue, keep 
a record of. and require a receipt for, each serially numbered citation issued 
to individual Peace Officers commissioned pursuant to this Agreement. 

D. The goldenrod-colored Officer'S second copy of any citation 
issued pursuant to a' cOll'mission authorized by this Agreement must'be submitted 
~lithin five (5) days to the Chief of the New Hexl'co Stnte Police or his author
ized agent. 

E. Any citation issued pursuant to a commission issued pursuant to 
this Agreement shall be to a I~agistrate Court of the State of I~w Hexico, 
except that any citation issued to Indians within the exterior boundaries of 
an Indian reservation shall be to Tribnl Court. 

F. Additional requirements concerning the citations, including 
specific distribution and control procedures, as designated in the Uniform 
Traffic Citation Mantlal. may lle issued to the Department' by the Chief of the 
New 11exlco State Police. 
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Sectio~, Custody of Persons: 

A. tlo person shall be detained by a Peace Officer commissioned 
pursuant to this Agreement for a period in excess of b'IO (2) hours without 
oral notificiltion to a Commissioned Officer of the Neli Nexico State Police. 

B •. Any person arrested by a Peace Office~ commissioned pursuant 
to this Agreement shall b2 immediately taken to the nearest State of Ilew 
Mexico t'.agistrilte, State Police Commissioned Officer or. County Sheriff for 
further proceedi ngs in accordance with 1illi. 

C. Any person taken into custody by a Peace Officer commissioned 
pursuant to this Agreement shall be immediately informed of his or her United 
States Constitutional P.ights by the Peace Officer as specified on a wri tten 
form to be supp1 ied by the Chief of the New Mexico State Police and that per::on 
shall also be afforded any other rights conferred by law. 

Section 6, Indemnification: 

The Department agrees to hold harmless and promptly indemnify and 
reimburse the State of IL'W flexico, the Ilel ),exlco Stilte Police, their ilgents, 
employees and insurers from any clair. I ~ent or 1 iabil ity of any nature 
whatsoever which may arise out of thl'.:'s of a Department Peace Officer 
commissioned pursuant to this Agreement. This section is not app1 !cable to 
the Bureau of Indian Affairs. -

Section 7, Status of New 11exico'Peace Officer: 

The Department, its agents and employees, Including Peace Officers 
commissioned pursuant to this Agreement, are not employees of the State of lie" 
Hexico and no insurance coveraga, retirement benefits nor any other benefi ts 
afforded to employees of the State of "eli 1·lexico shall be provided by the 
State of New Nexico or the Neli 11exico State Police to the Department,its 
agents and employees, including Peace Officers commissioned pursuant to this 
Agreement. It is understood and agreed by the pilrtics to this Agreement thJt 
the State of New :·texico. the Criminal Justice Department and the Neli Hexico 
State Police, their agents, employees and insurers, have no authori ty nor any 
right whatsoever to control in any manner the day-to-day diSchilrge of the 
duties of the persons commissioned pursuant to this Agreement but rather thdt 
these persons are acting in a capacity of an independent contractor as an 
employee of the Department and that they are not an employee or agent of any 
kind of the State of New Nexico, the Criminal Justice Department and the lIe\'1 
11exico state Police. It is further understood and agreed that the State of 
New Nexico, the Criminal Justice Department and the Nel1 1·lexico State Police, 
their agents, employees and insurers, do not. by this Agreement, assume any 
responsibility or'liability for the actions of those persons provided 
commi ss ions pursuant to thi s Agreement .. 

Section 8, Status of Department: 

tlothing in this Agreement impairs or affects the existing status and 
sovereignty of the Department or members thereof as established ·under the 1al's 
of the United States. 

Secti on 9, Suspensi on or Termi na ti on of I\greement: 

A. If any proviSion of this Agreement is vio1ilted by the Department 
or any of its agents, the Chief of the lIelj 11exico State Police shall suspend 
the Agreement on fivl! (5) days verbal or written notice, which suspension shilll 
last until the Chief of the New Mexico State Police is satisfied that the 
violation has been corrected and will not reoccur. Reinstatement of this 
Agreement may be made contingent upon satisfaction of such conditions as the 
Chief of the lIe\i liexico State Police may specify. 

B,' Either the Department or the Chief of the New Mexico State Police 
may teminate this Agreement at any tim~ by giving written notice to the other 
of such termination which shall be effective thirty (30) days after the date of 
rec .. ipt of said notice. Upon such termination, the Department shall forthwith 
return to the Chief of the lIeli l1exico State Police all New Hexico Uniform TI'aHic 
Citation forms in its possession and be reimbursed therefor by the Chief of the 
New Mexico State Police and return all commissions issued pursuant to this 
Agreement. 
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Section 10, Amendments To And Enforcement Of The Agreement: 

A. This Agreement shall not be altered, changed or amended except by, 
an instrument in Hriting executed by the Chief of the Ilew Hexico State rol ice 
and the duly authorized official or officials of the Department. 

B. This Agreement and any amendment hereto shall be governed by the 
laws of the State of New 11exico. 

section 11, Effective Date: 17'f. 

The effective date of this Agreement shai'l be the 19 ~ay of ~1Vt::r' , 19,9 • this being the date that: the tnfer of the Nell 
Mexico State Police execut!'Sthe Agreement. , 

Ll.JiJ~I.t-7!::j,~~.~ ~ . ;;;. .. $.il.,,~.x." 4 
11. Albuquerque Area 0-;;:;; 

Bureau of Indian Affairs 
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Section 29-1-11, N.II.S.A., 1973 Compo 
(Laws of 1979, Chapter 39) 

29-1-11. AUTHORIZATIot~ OF TRIBAL AlID PUEBLO POLtCE OF"ICr.I"· 
TO AC'r AS NEt., NEXICO PEACI': OFFICERS--AUTIIORlT't ,lIl'IO I'ROqmtlUI\~ '~r;,t 
COHMISSIONItlG.--

A. All persons that are duly commissioned officers of the 
police or sheriff's department of any New ~exico Indian' tribe or 
pueblo or who are law enforcement officers employed by the burcilll 
of Indian affairs and are assigned in New Mexico are, when com:nL~
sioned under Subsection B of this section, recognized and authorized 
to act as New Mexico peace officers. These officers have all th" 
powers of New Mexico peace officers to enforce state laws in New 
Hexico, including but not limited to the power to make arrests .£or 
violation of state laws. 

B. The direccor of'the state police division [chief of the 
New Mexico State Police] is granted authority to issue commissions 
as New Mexico peace officers to members of the police or sheriff's 
department of any NeW' Mexico Indian tribe or pueblo or a la" enforce
ment officer employed by the bureau of Indian affairs to implement 
the proviSions of this section. The procedures to be followed in 
the issuance and revocation of commissions lind the respective rights 
and responsibilities of the deparcments shall be set forth in a 
written agreement to be er.ecuted between the director of the state 
police division [chieE'of the New Mexico State Police] and the tribe 
or pueblo or the appropriate federal official. 

C. The ap,reement referred to in Subsection B of thin section 
shall contain the follOldng conditions: 

(1) the tribe or pueblo, but not the bureau of Indian 
affairs, must submit proof of adequate public liability and property 
damage insurance for vehicles operated by the peace officcr~ ,~n<1 
police profes5ional liability insurance .from a company licensed to 
sell insurance in the state; 

(2) each applicant for a commission must successfully 
complete t'"O hundred forty hours of basic police traininr, .. hit:h is 
approved by the director of the New ~Iexico law enforcement acauemy; 

(3) the director of the state police division [chief oE the 
New Mexico State Police] must have the authority to suspend any 
commission granted pursuant to Subsection B of this section for 
reasons solely within his discretion; 

(4) if any provision of the agreement is violated by the 
tribe or pueblo or any of its agents, the director of the state 
police division [chief ·oE the New tlexico State Police] shall nuspend 
the agreement on five days' notice, which suspension shall laGt 
until the director [chief] is satisfied that the violation has 
been corrected and will not reoccur; 

. (5) the goldenrod-colored officer's second copy of allY 
citation issued pursuant to a commission authorized by this section 
must be submitted within five days to the director of the state 
police division. [chief of the New Hexico State Polic~.I; . 

(6) any citation issued pursuant to a commission authorl~p.d 
" by this section shall be to a magistrate court of the state of. Nel{ 

l1exico; except that any citations issued to Indians "ithin the Cl(
terior boundaries of an Indian reservation shall be cited into 
Tribal Court; 
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(7) the ag.eement, or any commission issued pursuant 
to it, shall not confc. any autho.ity on n t:ribnl court or other 
tribal authority which that court or autho.ity would not other
wise have: and 

(8) the autho.ity confer!:ed by any Agreement entered 
into pu.suant to the p.ovisions of this act shall be cocxtensive 
wich the exterio. bounda.ies of the reservation; except that an 
officer commissioned under this act may p.oceed in hot pursuit 
of an offender beyond the e:>tt:e.io. bounda.ies of n reservation. 

D. Nothing in this section impairs o. affects the existing 
status and sovereignty of tribes and pueblos of Indians as es
tablished under the 1al<9 of the United States. 

... 
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29-1·10 PEACE OFFICERS IN GENEI!AL 29·1·11 

67-83. 
In abMnce or emertency. p.trol member mUit be 

(umlahtd requHL - When no actual emergc-ncy 
exittl, a member of the mounted patrol whC*l 
....,;.w,co Is requested by the ltata police mWit be 
f\1rn1.eMd the request in writing, signed by the omcer 
making the request. 1969-60 Op. Att'y Gen. No. 
6().239. 

AIL JUr. 211. A.L.R.lUld C.J.s. ... ( .... ncn. -70 Am. 
Jur. 2d Sheriff .. Police, and Constabl ... §§ 1 to 6. 

Power to appoint e:heriJT(or term commencing at or 
ofter expiration of term of appointing officer or body, 
76 A.L.R.2d 1287. 

Validity. conatrucUon and applicalion ofregulaUon 
regarding outaide employment or occupation of a 
aherifl'l deputy or ..... Istant. 88 A.L.R.2d 1236. 

62 C.J.s: MunIcIpal Cor'PoreUona § 571; SO C.J.S. 
Sh.riIT. and Conatabl .. §§ 6. 14. 24. 

29·1·10. [Law enforcement agencies, state and local; participation in 
federal programs.] 

All state and local law enforcement agencies are hereby authorized to participate in the 
Federal Law Enforcement Assistance Act of 1965 (Public Law 98-197 [89-197D. 

KlIlom 1953 Co",p.. g 39·1·11 •• n .. ted br La,," 
I,", ch. %4. I 1. 

Fed.ra1 La" Enforc.menl Asslstanc. AcL - For 

the f·od.raJ Law Enfortement Assiatance Act. .... 18 
U.s.c. § 3001 .t seq. 

29·1·11. Authorization of tribal and pueblo police officers to act as New 
Mexico peace officers; authority and procedure for 
commissioning. 

A. All persons that are duly cornmissiontld officers of the police or sheriffs department 
of any New Mexico Indian tribe or pueblo or who are law enforcement officers employed 
by the bureau ofIndian affairs and are nsaigned in New Mexico are, when commissioned 
under Subsection B of this section. recognized and authorized to act as New Mexico peace 
officers. These officers have all the powers of New Mexico peace officera to enforce state 
laws in New Mexico, including but not limited to the power to make arrests for violation 
of state laws. 

B. The director of the state police division [chief of the state police) is granted authority 
to issue commissions as New Mexico pence officers to members of the police or sheriffs 
department of any New Mexico Indian tribe or pueblo or a law enforcement officer employed 
by the bureau ofIndian affairs to implement the provisions of this section. The procedures 
to be followed in the issuance and revocation of commissions and the respective righta and 
responsibilitiea of the departments shall be set forth in a writton ag1'eement to be executed 
between the director of the state police division [chief of the state police) and the tribe or 
pueblo or the appropriate federal official. 

C. The a~ment referred to in Subsection B of this section shall contain the following 
conditions: 

(1) the tribe or pueblo, but not the bureau of Indian affairs, must submit proof of 
adequate public liability and property damage insurance for vehicles operated by the peace 
officers and polica Jlrofessionalliability insurance from a company licensed to sell insurance 
in the state; 

(2) /lach applicant for a commission must ~uccessfully complete two hundred forty 
houl'S of basic police training which is approved by the director of the New Mexico law 
enforcement academy; 

(3) the director of the state police division [chief of the state police) must have the 
authority to suspend any commission granted pursuant to Sul;lsection B onhis section for 
reasons solely within his discretion; 

(4) if any provision of the agreement is violated by the tribe or pueblo or any of ita 
agants, the director of the state police division [chief of the state police) shall suspend the 
agreement on five days' notice. which suspension shall last until the director [chief] is 
satisfied that the violation has been corrected and will not reoccur; 

(5) the goldenrod-colored officer's second copy of any citation issued pursuant to a 
commission authorized by this section must be submitted within five days to the director 

5 
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29-1·12 LAW ENFORCEMENT 29·1·12 

of the state police division [chief of the state police]; 
(6) any citation issued pursuant to a commission authorized by this section shall be 

toa magistratet.'Ourt of the state of New Mexico; except that any citations issued to Indians 
within the exterior boundaries of an Indian reservation shall be cited into Tribal Court; 

(7) the agreement, or any commission issued pursuant to it, shall not confer any 
authority on a tribal court or other tribal authority which thnt court or authority would 
not otherwise have; and 

(8) the authority conferred by any agreement entered into pursuant to the provisions 
ofthia act [this section] shall be coextensive with the exterior boundaries of the reservation; 
except that an officer commissioned under this.act may proceed in hot pursuit of an offender 
beyond the exterior boundaries of a reservation. 

D. Nothing in this section impairs or affects the existing status and sovereignty of tribes 
and pueblos ofIndians as e'stablished under the laws of the United States. 

1U'!<;f7l 19153 Comp., a 39·HZ, en .. IN by Law. 
1"2, cit. 8, • 1,1"9. ch, 39, D I. 

n.o 1"0 amendment .ubotltuted "tribal and pue
blo" lbr "NavaJo" in the catchline, lnaerted lIor .her-
uri" Prec:edinll and IUl»tituted "any New Mex.1co" 
ror lithe Navtjo" foilowina, "department or' ",AI' the 
boiInnlna 0( SuboocIlODI A and B. I_rtod "or pueblo 
er wbo an law onlbrcoment omcero .mployod by th. 
bu .... u of indian all'aln'' followlna "Indian tribe" 
~ the boiInnlna of SUbooctlOIll A and B •• ubot!· 
tul«l"dIncIor oftbo .tata poll"" dlvi!lon" for "chief 
of th. Now M.Jdco .tata police" nlar th. botilnnlna 
&lid ...... tho ond of SuboocIlon II. .ubotltuted "tribe 
or pueblo at tbe .pproprlate federal otllcla1" for 

"superintendent aftho Navajo pollee department" It 
tho end of SUboectlon B, odded Subooctlon Co red .. ia· 
nated former SUbooction C u Subooctlon D and aubot!· 
tuted "tribel and puebloell for "the Navajo tribe" Deat 
tho mlddlo or Suboeotlon D. 

Emerrenc1 cl.u .... - Law. 1972, ch, 8, I 2, malt .. 
the act effectlve Immediately. Approved Flbruary14, 
1972. 

Law. 1979, ch, 39, § 2, mak .. the .ct ollOctive I ... 
mediately. Approved M.rch 1&. 1979. 

Director .flhe .tate police dl,I.lon. - n.e b ... kelo 
td rofOrencoo to the chler or the .tate police wore In· 
IOrtod by the campUor In vi." of the chan ... mod. 
by Law. 1979, ch, 202. Boo 2902-3 NMSA 1978. 

29.1.12. Authorization to maintain and retake custody of Arizona 
pri50ners. 

An officer or employee of the Arizona department of corrections who haa in his custody, 
PUl'lllWlt·to. Arizona law, a ward, offender or prisoner of the state of Arizona whom he is 
transporting from a facUity in Arizona to another point in Arizona via New Mexico or to 
• point in New Mexico for fire fighting or cOlUlCrvation work shall maintain custody ofeuch 
ward, offender or prisoner in New Mexico. 'Such officer or employee may, in the event of 
eecape of Buch ward, offender or prisoner in New Mexico, retak", such ward, offender or 
pri.!!oner in the lIIIlI1e manner as if such officer or employee were a New Mexico police officer 
and such ward, offender or prisOner had been committed to his custody under New Mexico 
law. 

Hlatof7l 1'53 Co_p., D 39·1-\3, enacted by Law. 
1"5, ch. 281, G I. 

ARTICLE 2 

State Police 
&c. 
29-2-1. N .... MOilca otate police """,ted. 
29-2-2. Poll .. board campooltlon. 
29-2-3. Now Mexico .tate police: organlution. 
29-:H. Appointment.; removal: 
29-:H.I. Rul .. and recuIatlona. 
29-2-6. ExlatIna chler and membero retained. 
29-U QualI&atiODI of member.. 
29-2-7. Commlaloned cmcero: appllcatlon: proce

dure. 
29-2-8. New M~co .tate police: comml.-loned om· 

Cln; osamln.&n. 
29-z.e. Pn>bati0nar7 period: le.,u.; permanent com

miIIlon: aaIary. 

6 

29-2-10. Promotions. 
29-2-11. Dioclpllnary proceedlnp. 
2902-12. O.th. . 
29-2-13. Unlrorma ond badgeo; uniform allOWODCO to 

be lOt by board. 
29-2-14. Unauthorized woorine of uniform or bodao: 

unauthorized marltine of motor ..,hl::!.; 
penalty. 

29-2-16. Dlv!.oiolll of .tate polle.: authorized: nameo; 
dutieo; _ianment of memben; pro
tioDi equalized: unlfonna. 

29-2-16. State police ochool: compenaatlon. 
29-2·17. Repo&led. 
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Senator :MELOIlER. Does the agreement between the State police and 
the Bureau of Indian Affairs involve only authority on the highways? 

Mr. LITl'LI~. Mr. Oluljrman, may I answer that~ My name is Joe 
Little. I am an attorney practicing law in New Mexico. I practice both 
on the reservation, off the reservation, and in the Federal courts; and 
helped in the chwelopment of this agreement. It was more on the devel
opment of the leg1islation than to get the agreement instituted. 

The initial problem was with the State hIghways. In New Mexico, as 
you know, we have a unique situation in that most of our tl'ibes are 
landlocked, you might say, and we have very few non-Indians on our 
reservations. But we do have many interstate highways rmming 
through the reservatJion areas, and this causes quite a problem. 

""Ve approached the U.S. attorneys to see if they could not take care 
of the situation by expanding the authority of the BIA police officers 
to make the arrests and then have them for,varded into a Federal court, 
much as you have proposed in the other piece of legislation. 

However, the Justice Department at the district court level and the 
U.S. attol1leys saiel this was a little unfeasible because the Federal 
magistrates would balk immediately, having to increase their caseload 
for speeding violations. So they sort of threw us out in the cold. 

Our next attempt 'was to approach the State legislature. There was 
n,lready a law enacted that allowed for Navajo pohce to enter into such 
agreements but not with other tribes. ",Ve expanded that particularly 
in order to deal with a particular situation and arranged it so that 
tribn,l police officers could then be designn,ted as Stn,te police officers, 
provided they took the adequate training and other necessities required 
to~~~ . 

At this point the Bureau of Indian Affairs was very helpful. They 
provided moneys to get the t.raining done, which the Stu.to charged 
us for. 

But the one thing that held us up was the additional insurance 
policies we needed becttuse the State had to be indenmified to some ex
tent to enter unto the agreement. They did not want to get caught in 
some kind of lawsuit later on down the line. 

The agreement you see before you is mainly with the Bureau of 
Indian Affairs because they mainly had the initial training for their 
men to do that. ""Ve are trying to get the tr,ibnl police into the next train
ing session at the State level. 

'What we are trying to point out is, that the majority of the tribes 
in the New Mexico area would much rather deal with agreements on a 
local level rather than hav.ing, not Federal intervention, but having 
a whole set of Federal rules and regulations govern~ng something that 
may be too unwieldy for them to work with. 

I think we have done this effectively at this point. Again, the only 
drawback in some instn.nces is support money to either develop the 
capabilities we need at the local level, in this instance, or more trainin~ 
for our police officers, more money to cover insurance, and this sort of 
t.hing, so that more tribes CHn enter into the agreement. 

Senator MELCHER: Does the authority extend beyond the highways? 
Mr. LlTI'LE. Yes; It does. 
Senator MELCHER. How far? 
Mr. LlTI'LE. Initially, the way it operated, the Bureau was com

mIssioning State police officers 'as RIA offieers on their completion of 

62-696 0 - 80 - 6 
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their work at the State academy, but it was limited by their policy to 
only intersta;te highways or only in most instances in where tribes 01' 
t.he Bureau callecl in the Stat.e police officer to help with a.n arrest. This 
agreement '~hM1ges that to where t.heir authority is throughout the 
reservation. 

However, it works both ways agr\.in. H, uncleI' the agreement, a State 
police-andngain, by policy, they arc going to do the same thing; they 
are only going to regulate interRtates unless cnllecl into a situatiOll. 
They Me not going to patrol the \\'hole reservation. H an arrest is 
made or an Indhm, he is rererred to the tribal court; if it is an al'l~est or 
a non-Indian, he is rererred to the Sta.te court. If the tribe or BIA 
officer mu,kos the. u,rrest of It non-Indiu,u, he is refel'red to the Stu,te 
officer; if he makes an arrest of an Indian, he is referred toa tribal 
court. 

Senator ~bLCHER. Ou,n u, case be filed berore a court thu,t 11[\,s nothing 
to do with an indivichlt11 ~ 

Mr. Ll'l'rr,E. This is rererring to your magistmte's cone-ept under the 
proposed bi1l1Ulcler which you 11twe sections 1, 2, anc13. Under 1, yon 
have misdemeallorsanc1 property crimes; iLud 2 concerns assault cases 
il1v01vinO" non-IncHans. 

The tT.S. attorney has already issuec1ll, policy, and I am sorry, I did 
not bring it with me. I can send yon a copy. It states that those kinds 
of erimes wonld be rererred to and heltrd in Fedem1 magistrates courts 
as they are now. 

S~nator MELCHER. ",V"ould that require that the accused be rcierred ~ 
MI'. LrI.".l'LE. No, sir. It depends on who arrests him. In other words, 

if there is an assault case down there and the Bureau officer a.rrests him, 
it will be referred; if a State officer arrests him; it will be rererred; if 
a t.ribal officer arrests him and it is not under one of the u.greements, 
rererred-there is no jurisdiction. 

Senator 1\bLC1HER.· Docs not the Federal magistratt's system. as it 
stands, require the consent of the nccused ~ . 

Mr. LI'l'Tr,E. There was no allusion to tha,t ill the U.S. attorney's 
directive. ",'Te discussed it, but they never mentioned it to us. 

1:Tn1ess they a.re opel'l1.ting on n different basis, I do not think so. 
Senntor MELCHER. 'We ho!"l. the understanding' the.II it would require 

the consent or the nccused. 
Mr. LI'~n,E. Not as I understand it down there. As I said, it would 

depend on who made the arrest. 
Senator MELOHER. Is the an-cst being madl'. under the authority of 

the Federal magistrate ~ 
Mr. LITTLE. As I understand it, if a Bureau of Indian Affairs 

officer makes the arrest, he would be making the art'est on the basis 
of an nct being committed on n Federnlreserve and then referred on 
tliat basis. As I said, if a tribal officer, who was not commissioned 
as a Stu,te officer, arrested him, the arrest would not be valid. 

Senator MELOHER. It is our understanding that the accused must 
give his consent to be tried by the Federal magistrate. 

Mr. ,LITTLE • .As I understancl it, it is a policy directive. I do not 
know if it hn.s been instituted, so I do not know if it has been tested 
at this point; this was onlY in the last year. 

Senator MELCHER. It llas not been in effect long enough to establish 
what the ramifications 'Would be. 
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Mr. Ll'ITLE. There tends to be a lot of confusion at the local level 
as to what directives the local attorney's officers and the Justice De
partment give in terms of what is actually implemented. 

Senator MELOHER. Would you advocate that an accused on an Indian 
reservation, as a non-Indian, be under the jurisdiction of a Federal 
magistrate ~ 

Mr. LITl'LE. I am going to hedge on that in the sense that there are 
two issues, I think. If you are talking about expanding the Federal 
magistrates' authority, I might question that. I do not think the tribe!:. 
we represent are too happy about having Federal magistrates' author
ity on the reservation especially in misdemeanor areas. However, if 
there were no other way to arrest a non-Indian, I guess they would 
accept that rather than anything else. They would prefer to have 
criminal jUl~isdiction reinvested in the tribes. 

Senator MELOHER. Is it not true that if the accused must give his 
consent to go be,fore the Federal magistrate, since nothing happened 
to get him before the U.S. district court, the accus~d would be wise 
not to give his consent ~ . 

Mr. LITTLE. Of C01:rse, Mr. Chairman. That is why under the agree
ment, if it is a misdemeanor and an arrest is made, they would be 
able to cite him in a State court and it would be handled there. It goes 
back to the arresting capability of whoever made the arrest. 

Senator MELCHER. You may have covered the ground that was left 
bare by giving the States authority to the arresting officer as being 
an officer of the State rather than an officer of the tribe, That may have 
covered the ground. . 

Let me ask you this. If that is the case, and that does satisfy the 
law, is the function of the State court for a misdemeanor before the 
justice of the peace of New Mexico ~ 

Mr. LITTLE. A county magistrate-yes; that i8 so. 
Senator MELOHER. OK. The small misdemeanor court ~ 
Mr. LITTLE. Yes. 
May I make a statement ~ I presume what you are alluding to is 

whether justice woulrl have been served once the individual was 
bl.'ought into the courtrooll1, no matter who makes the arrest. I might 
also point Q;ut that that may still be the case even with an eXipanslOn 
of the Federal court. 

In our dealings with Federal systems, again, the problem is not so 
much that ".he courts have no jurisdiction to arrest or bring in any~ 
body; the problem arises in getting the case out of the grand jury. We 
hardly ever get enough evidence to try a case in th e Federal court
rape, homicides, and crimes of that sort. That is bafically because they 
are understaffed in t.el'ms of the Federal investigation. Our tribal of
ficers have not been trained adequately enough ~t this point to take 
up that slack. If th9,t slack were t9.ken up, I tlunk youvvvuld have 
more evidence; you would have 1110re convictions. I do not know 
whether. extending the jurisdiction of t?e magistr.ates' courts 'Y?~ld 
necessal'lly solve the problem as much as Just extf>ndmg the capabIlItIes 
of the men out in the field to make sure that they tie the case down 
tig-ht when they do take it to court. 

Senator MELOHER. Thank you~, very much. 
Senator DeConcini ~ 
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Senator DECONCINI. I have no questions, Mr. Chairman. 
Senator MELCHER. Thank you both, very much. 
Our next witness is Joe DeLaCruz, president of the Quinault Busi-

ness Committee. . 

STATEMENT OF IOE DeLaCRUZ, PRESIDENT, QUINAULT BUSINESS 
COMMITTEE 

Mr. DELACRUZ. Thank you, Mr.Cha,irman. It is· a privilege to be 
requested to come and testify before this committee on an issue with 
which I have lived most of my life, and that is jurisdiction on Indian 
l'eserv.ations and the types of controversies that have come about be
cause of Public Law 280. 

I would like to submit for the record a pamphlet that was put to
gether at the request of the tribes of the Pacific Northwest when 
S. 2010 was presented and there were hearings on that. I have left 
some copies of this report with the committee. 

Senator MELCHER. Without objection, it will be included in the 
record at this point. 

[The pamphlet follows. Testimony resumes on p. 94.] 
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JURISDICTION and the 

EXERCISE OF GOVERNMENT 

TRIBAI .. -FEDERAL-STATE 

PL 83-280 

Art donated to ~he AFSC by Tom 
Speer, a Seattle area Inc:ian artist 

-

American Friends Service Committee 
814 'N E 40th -, 

Seattle, WA 98105, 
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The Pacific Northwest office of the 
American Friends Service Committee 
nas had a long term interest in the 
concerns of Indian tribes in this area. 
In 1970 the Ul1iversity of Washington 
Press published the American Friends 
Service Committee report in a book 
entitled An Uncomm0n Gontroversy. This 
book is a detailed investigation into 
the issue of Indian treaty fishing 
rights of tribes of the Pacific Northwest. 

Please send ___ copies of PL 280 pamphlet. SO¢ per 
copy 

.' . 
Name_.~ _____ --.-_______ -:--_--:-____ _ 

Organization~. ____ ~ _____________________ __ 

Address. __________________________ ~-----------
zip 
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Areport on Public Law 83-280, which authorizes 
state law en~orcement jurisdiction on Indian 

" reservations- alongside tribal and federal juris~ 
dictiotl- bas been· prepared by. the Seattle office 
of the American Friends Service Committee. The 
report examines the law and the effect it is 
having on the tribes under its aegis. 
It says:: 

Ii You live in the United States. You have a 
home and twenty acres '.( which) your grandparents 
left you •••••• they reserved it for themselves and 
their heirs in perpetuitv ••• ~' For 'as long as the 
rivers run and the grass grows' ••• But what is it 
like to live on that land in 1977." 

Since 1975 the Western Washington Indian Program 
of AFSC has been involved ,in research on Public 
Law. 280. This law has been described by 
Mel Ton.asket, Colville Tribal Councilman as a 
'noose choking Indian tribes and the Indian way of 
life out of existenc~ since 1953' • The ~L 280 
pamphlet is a result of. the Western Washington 
Indian Program research and was printed in 1976 
by the United Indians of All Tiibes Foundation. 
It is available from the American Friends Service 
Committee. 

In addition to the pamphlet. there are speakers 
who are available to speak on matters relating". 
to Public Law 280 a~d Treaty gua,ranteed ,fishing 
rights. 

. ' , 

Contact persons: Elizabeth Furse-Tom MOrris 
206-632-0500 .' 
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Some Cases Under P.L. 280. 

1. Bryan v. Itasca County, 44 L.W. 4832 (June 14, 1976). 
The United States SUpreme Court held that Fublic Law 83·280 does not give Itasca County, Minnesota, Jurisdiction 10 
Impose personal property la< on a mobile home belonging to an enrolied Chippewa Indian, used as his permanenl home 
and located within the Leech Lake Reservation on trust land. 

2. Omaha Tribe of Indians v Peters, 44 L.W. 3746 (June 29, 1976). 
By summary order the United St.tes Supreme Court vacated the judgment of the Eighth Circuit Court of Appeals and 
remanded It for further consideration In light of Bryan v. Itasca County 426 U.S. (1976.) 

Qulleute Indlnn Tribe v. State of Washington, U.S.D.C., W.E. Washlnglon, Civil No. C 74·7615. 
Issue: Does Public Law. 280 authorize the state of Washington to apply Its sales, use, hU5lOess, occupation and Cigarette tax 
laws to the activities and property of plaintiff tribes and Individual Indians within federally recognized reservations In 
situations where, absent Pubitc Law 280, an Immunity from ta<ation would e<lst. 

4. United Stales v. State of Washington, U.S.D.C" E.D. Washington, Civil No. 3909. 
Issue: Whether Public Law 280 gives the state of Washington Ihe authority to Impose Its e<else ta< laws on transactions of 
tribally lioensed retailers on the Vaklma Reservation on their sales to Indians and hOn·lndlans. 

5. ConCederated Tribes of the Colville Indian Reservallon v. State of Washington 
Issue: Whether Public Law 280 gives the state of Washington the authority to Impose Its excise ta< I.ws on transactions of 
tribally licensed retailers on Ihe Vaklma Reservotlon on theh' sales to Indians and non·lndlans. 

6. Santa Rosa Band of Indians v. Kings County, U.S. Court of Appeals, Ninth Circuit, Civil No. 74·1565, decided 
November 3, 1975. 
Petition for rehearing waf denied at SO'lT1e unspecified date. The case held that Public Law 83·280 does not make county 
ordinances applicable Inside Indian Reservations, but only state laws of general application throughout the state. 

7. Quinault v. Gallagher, 387 U.S. 907 
In this case the Ninth Circuit Court of Appeals held that the question of whether Washington had complied with state law In 
assuming Indian jurlsdl<tlon was a state question which had been decided by the state Supreme Court In the Paul case and 
the M'akah case. 

8. Snohomish v. Senttle Disposal Co., 389 U.S. 1016. See 425 P. 2d 22. 
This case turned on the state Supreme Court's saying that zoning by Snohomish County would constitute an 
"encumbrance" on trust lands In violation of federal. Sf.) the case really did not turn on Public Law 280. However, the 
question 15 now decided by Santa Rosa v. Kings County. 

9. Kennerly v. District Court of the Ninth District of Montana. 404 U.s. 823, See 90 Cal. Rptr. 794. 
In this case the tribal council of Blackfeet Reservation voted to give the state jursldlctlon. The SU?reme Court however held 
that such Jurisdiction could not be assumed by the state without specific compliance with Public Lpw 83·280. 

Erratum -

Page 1 

Northwest Ordin~nce 1789 

Note: 
in 95th Congress (1971) 

S 2010 will be ra Introduced 
under different number but 
still titled 

INDIAN LAW ENFORCEMENT ACT 



Each room In this fictional home represents a 
geographical and jurisdictional entity on an 
Indian reservation. Trust land. Fee Patent. 
Individual Indian owned land, are under 
differing jurisdictional authority (Tribal, 
Federal, State and County), ·Checkerboard' 
jurisdiction causes great problems for trlb_al 
governments and tribal members. There Is a 
crucial breakdown in law enforcement with 
agencies being unwilling to take responsibility 
iind thereby creating a vacuum oi aUihorlty. 
The tribes have indicated their willingness to 
fill this vacuum but are often denied the 
Jurisdictional authority as a result of PL 
83-280. 

TRIBAL SOVEREIGNTY ... 
does It exist? If so, how much exists? 

When the Europeans arrived In this country the sole 
governments that existed were obviously those of 
Indian trl~es. This would mean that the Indian tribes 
at that time possessed SOVEREIGN JURIS. 
DICTION. 

As the time passed the Jurisdiction of the tribes was 
eroded by various U.S. Acts and treaties. The law 
conflnned, however, that the Indian tribes stili 
possessed rights and ownerships unique and 
sovereign. 

As a result of Worcester v. Georgia (1832) the 
sovereign Jurisdiction of Indian tribes was limited to 
IIlnternal" as opposed to Ilexternal sQverelgntyll. but 
the "Internal sovereignty" was emphatically 
confirmed. (Internal: the right to govern members 
within boundaries. External matters. i.e., trade, was 
the responsibility of the federal government.) 

In 1889 the Northwest Ordinance recognized the 
Possessory Title of the Indian tribes. 

The 1834 Act of COllgress confirmed that Indian 
land could only be obtained through treaties and 
conventions pursuant to the U.S. Constitution. 
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PUBLIC LAW 83-280 

A REPORT 
PI1EPARED BY 

AMERICAN FRIENDS 
SERVICE COMMITTEE 

In the case of Ex Parte Crow Dog (1881) the. U.S. 
Supreme Court held that only the Indian tribe had 

. jurisdiction over tribal members on the reservation, 

The EnabUng Acts 01 States entering the Union 
often contained a clause that disclaimed Jurisdiction 
over Indian lands within the State. 

Treaties between the tribes and the United States 
Invariably specified the land the Indian retained for 
themselves while they gave to the United States most 
of the land that they possessed. It Is worthwhile 
noting that the reservation lands owned by the trlb.s 
today are only a small fraction of the land that once 
was theirs and that the reservation lands are not a gift 
from the United States but were reserved by the tribes 
for their own exclusive use. Hence the word 
ureservatfon" came from the fact that the Indians 
reserved lands rather than having been given them 
by the federal government. 

EROSION OF TRiBAL SOVEREIGNTY 
. or "If you can't steal 

power away ... leglslate It away." 

In 1869 Congress authorized the President to settle 
tribes on reservations and uclvlllzell them. 



1885 Major Crimes Act 

After the Supreme Court ruling of Ex Parte Crow 
Dog the U.S. extended federal jurlsdlcHon over 
crimes on Indian reservations to Include Murder 
Manslaughter, Rape, Assault with Intent to KIll' 
Arson, Burglary, Larceny. [[hesc seven crimes hav~ 
·slnce been extended to thirteen). The results of the 
Majof Crimes Act was to emasculate the authority of 
the tribal court system and the tribal government. 

1887 The General AUotment Act 

This Act authorized the allotlng of the trib.,llands to 
Individual tribal members, the land to remain In trust 
for 25 years. Ostensibly the reason for allotment was 
that the tribal members would become self· 
supporting members of the community, i.e., farmers. 
a lIIe occupaHon totally at odds with their historical 
ways of making a livelihood. The result was that after 
the twenty·flve year trust period the land became 
eligible for state taxes. Too often the Indian owners 
were unaware of the taxes or unable to pay them 
and land thus became available for sale t~ 
non·lndlans. A direct result of the Allotment A.ct has 
been the loss to Indian tribes of over 17·1/2 million 
acres. (Giving up three·quarters of the land mass of 
the United States was not enough; now a large 
portion of the remalntng'll2lfell Into non·lndlan 
hands.) 

TERMINATION ACT·· An attempt 
to turn Indians Into non· India illS 

1953 Hou .. " Concurrent Resolution No. 108 
Termination Act 
This Act made possible the "termlnaHon" of a tribe. 
Tribes that were deemed ready for termination UJere 
paid a per acre fee and the unique relationship 
between the trlb. and the federal government was 
then ended. What tribes discovered was that the 
termination of the r-aservatlon meant the termination 
of federal benefits and services and also' the 
termination of the tribe as an Institution. 

The Klamath tribe of Oregon Was terminated. Each 
Klamath was to receive $43,000 on total termination 
of the reservation and sale of trust land and timber 
assets. Many Klamaths unschooled In the way of 
white £inance and money manag!,!ment hocked their 
future $43,000 fot a few thousand dollars Cn 
Imm~dlate cash. At the present time the effort to 
restore Klamath has begun. 
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The Menominee tribe Is another tragic example of a 
dtsesterous effect of termtnatlon. Within a few years 
of termination the Menomlnees, a tribe formally 
paying for all of Its own services, was reduced to 
haVing to sell lands to pay taxes. The hospital 
was closed and the Infant mortality rate rose 
d'amatically. A.t the time of termlnallon the tribe had 
over ten million doll.rs In the federal treasury. By 
1964, the fourteen percent of the county which was 
the fanner reservation area was receiving welfare 
payments. The ten million dollars had been paid out 
In per capita payments and there was no more tribal 
treasury. Menominee termination was repealed on 
December 22, 1973. 

The disastrous effects of tennlnatlon were soon clea·r 
to most tribes. As a result, few petitioned the United 
States for such action. PL 83·280 Is seen as the next 
attempt oi the U.S. government to end Its 
responsibility to the Indian people for whom It had 
assumed wardship. 

PUBLIC LAW 83·280·· 
"A noose choking Indian tribes and the 

Indian way of life out of existence 
since 1953" 

1953 Public Law 83·280 
This Act gave to the various states the right to extend 
state Jurisdiction to Indian reservattons within their 
boundaries. 

PL 280 allowed for the termination of federal law 
enforcement and the substitution of the laws of the 
state In whtch the reservation was located. Despite 
the vast Increase In state law and order responsibility 
there were roo funds appropriated with the bill. Lack 
of sulfielent funds has often hampered the efflclent 
provision of law enforcement. Counties that have 
large reservations within their borders are unable to 
provtde sufficient personnel (the Yakima reservation 
was provided wltJi 1·1 14 officers to tover an area of 
1,366,505 acres and a population of 5,975.) Juvenile 
crime Is seen by most of the tribes to be best 
adjudicated by the community yet In most cases the 
Jurisdiction for Juveniles under PL 280 rests with the 

. state authorities. 

PL 280 ... What does It Duthorlze ... What does 1t 
say 

PL 83·280 was passed by the U.S. Congress Augu,': 
15, 1953. This Act authorized the transference of civil 



and criminal law enforcement jurisdiction from the 
federal government to the various states. (fhe 
concurrent tribal authority stili remains t'he same.) 
The various states Were divided Into three categories. 

Certain states were granted mandatory assump
tion of Jurisdiction. These Were: 
1. California 
2. Mlnnesola, e«ept over the Red Lake 

Reservation 
3. Nebraska, the Omaha tribe relroceded slale 

Jurisdiction 
4. Oreson, except over the Warm Spring'i 
5. Wisconsin 
6. Alaska, upon reaching statehood, except for 

criminal Jurisdiction on Metlakatla Indian 
community (1970). 

States with constitutional disclaimers of 
Jurisdiction ever Indian Irlbes. 
The follOWing states, despite Jurisdictional disclaimers 
over Indian re,ervatlons In both their enabling acts 
(by Congress) and their own constitutions, neverthe· 
less assumed PL 280 Jurisdiction: 
1. Arizona, air and water pollution laws only 
2. Montana, criminal Jurisdiction over Flathead 

Indian tribe only. 
3. North Dakola, clvillurlsdlction over consenting 

tribes, no tribe has to date consented. 
4. UIah, civil and criminal lurlsdlctlon upon tribal 

consent. 
5. Washington, civil and criminal Jurisdiction In 

eight speci£lc sublect areas. Option for tribes to 
request total state Jurisdiction. 

Statcs with no constitutional disclaimers. 
1. Florida, civil and criminal Jurisdiction. 
2. Idaho, civil and criminal lurlsdlction In seven 

areas. 
3. Nevada, civil and crlmlnallurlsdlctlon upon tribal 

request. (Nevada has since adopted a law 
providing retrocession of lurlsdlction on all of Its 
reservations, this Is on a county by county basis.) 

In 1968 the passage of PL 90·284 The Indian Civil 
Rights AcI made the consent of the tribes 
mandatory for the assumption of further state 
Jurisdiction. 

On January 1975 PL 93·638 Indian Self·delerml· 
nation and Educational Assistance Act was 
passed by Congress. This Act recognizes the right of 
Indian tribes to manage their own affairs to the 
greatcst possible extent and also stresses the need of 
tribes 10 exercise the principles of self·determlnation. 
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PL 280 Is seen by many Indian people as the malor 
stumbling block to empowerment and eventual 
self·sufflclency. 

Over the years since the passage of PL 280 the 
Indian tribes have found the confusion of Jurisdiction 
and the encroachment of the states Into Indian 
res~rvatlons, has caused grave problems In the 
management of tribal affairs. State encroachment 
under the PL 280 authority Includes zoning, pollution 
control. taxation. health and safely regulations. etc. 
Taxation encroachment has been halted due to the 
U.S. Supreme Court decision In Bryan v. IIasca 
Counly, 1976. In , 9·0 decision Ihe Court found the 
PL 280 did not give slates the right 10 tax Indian 
reservations. 

RECENT INDIAN ACTION 
ONPL280 •• S2010 

Indian Law Enforcement Act of 1975 

The National Congress of American Indians met In 
Denver, February 1975 and resolved that PL 280 
constituted a major threat to tribal sovereignty. As a 
result of the Denver meeting the tribes and their 
a\torneys drafted legislation entitled "Indian Law 
Enforcomenl Improvement Act of 1975" to be 
known as S 2010. This bill was Introduced June 25, 
1975 by Senator Henry Jackson. Hea,lngs on S 
2010 took place December 3 and 4, 1975, before the 
Subcommillee onlndlan Affairs of the Commillee on 
Interior And Insular Affairs, United States Senate. 
Subsequent hearings were held Marr,h 4 and 5,1976. 

RETROCESSION ... S 2010 
A national Indian answer to PL 83·280 

. An analysis of S 2010 states: 
The. basic principle of S 2010, adopted by the 
NaHonal C"nference of PL 83·280 Is the prIncIple of 
local option repeal of PL 83·280. That Is that true 
self-determination of IndIan peopl~ requIres that each 
tribe determIne for Itself whether all or any measure 
of stale JurisdIction should apply In Ihe IndIan counlry 
\I controls and whether Irlbal JurisdIction should be 
cUrrenl wtlh state or federal JurIsdIction. 



On December 3, 1975, tribal leaders come to 
Washington D,C, to present testimony on the 
problems that have resulted from PL 83·280. They 
spoke of the need for a bill such as S 2010. 

Mel Tonasket, President National Congress of 
American Indians, Councilman Colville Can· 
federated Tribes: 
I haue been looking forward to Ihls hearing for all of 
my adult life and I know Ihal many of Ihe olher tribal 
leaders here, ot far more experience than 1, have 
been awalHng Ihls -hearing since 1953, Ih. date of 
enaclmenl of Public Law 83·280. Public Law 280 has 
been choking Ihe Indian way of life out of exlslence 
since 1953. 

Public Law 83·280 Is an oulgrowlh of Ihe lermlnallon 
philosophy of Ihe early 1950's. Public Law 83·280 
was not a termination bill, but was one act In a serles 
of bills whose euenlual design was lermlnatlon. Public 
Law 83·280 was a law and order statute whose aim 
was merelv the transfer to states 0/ Jurisdiction ouer 
civil and criminal causes of action on Indian 
reseruatfons. 

Afler 22 years, It Is now conclusluely prouen Ihal 
Public Law 83·280 Is a total failure by an standard. 
And the termination philosophy which underlines 
Public Law 83·280 Is defunct. 

Joe DelaCruz, President, Quinault Tribal Council, 
Taholah, Washington: 

5 2010, which you haue before you today, Is a bill 
which Is Intended 10 place the Indian people back In a 
position where Ihey can exercise their rightful 
authority to control the land and the people of their 
reserlJatlon as strong governments based upon clear 
legaljurisdlcllon ouer their territory and peoples. The 
legislation wlilch took some of that power away, 
Public Law 83·280, adopted In 1953, has been Ihe 
source of endless problems and SUffering for Ihe 
Indian people made subject to Its proulslons. I am 
,ure that all here today agree thai Public Law 83.280 
was 0 misguided attempl to forCibly asslmllale my 
people. The problem loday Is what 10 do about It The 
answer of/he Indian gouernments Is S 2010. -

Roger Jim, Yakima Tribal Councilman, Toppenish, 
Washington: 
This bill represents the desires of the Indian people, 
and should nol be found 10 be objectionable by olher 
Inlerests. This bill's basic proulslon prouldes Ihat Ihose 
tribes placed under slale jurlsdlcllon, .by a now 
discredited termlnallon polley, will be returned to Ihe 
same status as Indlnn tribes that missed the 
con'equences of Ihls termlnallon policy. This bill Is 
firmly within the polley of Congl'ess and 
administration. 
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Roger Jim also spoke to the committee of the 
problems re.ultlng from PL 280 and the confusion of 
Jurisdiction on Indian Lands. 
This breakdown Is directly caused by the Stale 
assumpHon permltled under Public Law 83·280. The 
present sy.'3tem of a partial, checkerbcard system of 
Justfce could not be worse no matter what system Is 
devised. Congress owes the people, Indian and 
non-Indian, on the Yakima Reseroation that action be 
taken 10 bring order oul of this mess. The foundaHon 
of Ihls mess Is Public Law 83·280. 

Odrlc Baker, La Courte Orellles, Wisconsin: 

The state and county Judicial systems, lis juuenlle 
I'rogram as well as the fosler children laws of the slale 
demonstrate a deplorable and 'Inhuman and callous 
disregard for Indian children. The doors of secrecy 
beh,lnd which mtnor Irlbal members are Imprisoned 
constitute a serious utolatlon of their clull rights 
Inasmuch as It extinguishes the right to culture and 
family and In some cases disinherits Ihem from lands 
and resources handled by probale courts. The failure 
of the stale to license tribal gouernments In their work 
with foster children and juuenlle delinquents results In 
the complete withholding of cooperation and 
Informallon. Legal recognlHon and Jurisdiction Is 
considered uery Important. Because of Public Law 
280, the State of Wisconsin Is attempHng 10 tax trust 
property of the tribe. In Its efforts to tax, they haue 
attached and conflscaled tribal moneys held at our 
local bank. ' 

Lucy Covington, Colville Tribal Councilwoman, and 
since Tribal Chairwomen, Nespelem, Washington. 

Under Public Law 83·280, the State of Washington 
has attempted to assume jurisdiction cueT juuen/les 
on the reservation. Indian chlfdren are constantly 
being taken from Indian homes and placed In fosler 
care with non·/ndlans or placed for adoption with 
non·lndlan families. 
These children grow up with a sense of alienation 
from Ihe culture surrounding them. Attempt, by our 
tribal social services programs to deal with }uuenlfe 
matters haue met with opposition from Ihe state 
which resists any efforts of our people 10 deal with 
Ihese problems by ourse/ues. In addlHan, the 
existence of Stute Public Law 83·280 jurisdlcHon on 
oUr reseruaUon has had bad effects In the area of 
criminal Jurisdiction. The stale asserts lis jurisdlcHon 
aueT offenses on the reseruatlon, but refuses to 
proufde the manpower necessary to protect the 
residents of the reseruaHon properly. As a resu/~ the 
state has shown very little interest In protecting the 
-pe.rsonal and property rights of Indians, while at the 
some time proclaiming Its Jurtsdlction ouer our lIues. 



In March 1976, the hearings on 52010 were largely 
to determine the government position on the 
proposed legislation. The various states were given 
the opporlunlty 10 express their feelings on relurn of 
Jurisdiction to the federal government and the Indian 
Irlbes. John Keeney, Deputy Assistant Attorney 
General Department of Justice had Ihls to sayan 
behalf of Ihe Department. of Justice: 
We slrongly support the conc,ept of Indian Irlbes 
having the right to decide for themselves whether. 
they are to be under state or federal Jurlsdlctfon, and 
that any requests for a return to federal JurisdictIon 
should come from the trIbes alone. We believe that 
the tribes, rather than the states, should be gluen the 
option, In an orderly fashion and with reasonable 
C011lTOI by the Department oj the InterIor, to return to 
that criminal and civil Jurisdiction which prevailed In 
Indian country prior to 1954 and the enactment of 
Public Law 280. . 

James Dolliver, Administrative Assistant to the 
Honorable Daniel J. Evans, Governor of Ihe Stale of 
Washington: 

Let me begin by saying It Is the polley of the 
Governor In the State of Washlllgton that we believe 
In retrocessIon. I think the record wilt show In our 
state tllat the Goverrlor has at least In one Instance 
granted retrocession to the Suquamish Port Madison 
Tribe. It was approved by the Secretary of thl! 
Interior. He was In the process of granting 
retrocessIon to other tribes who requested. Re· 
grettably, someone asked the question of the 
,"-ttorney General whether Inherent executlue 
authority rested In the Gouernor to do this. We 
assumed that It had, and the Attorney Genera', after 
much study, said that In fact It did not. We felt bound 
by the Attorney General's decision, but that does not 
lessen the Gouernor's support of retrocessIon. We 
feel that Indian persons are fully competent to 
conduct their affairs, and If retrocesslol1 Is what they 
desire, we support it. 

Statement of Jack Olsen, District Attorney, Umatilla 
County, Pendleton, Oregon: 

Mr. Chairman, those very principles which we 
consIder dear to the hearts of every American citizen, 
those uery princIples whtch served as the catalyst to 
the development of this great land .. liberty and the 
right of self·determlnatlo" .. are In fact stili being 
denied to thot very group of Americans who first 
settled this continent. It Is fnconceloable to me ihat 
any nation should be denied the right to self·doterml. 
nation; and In fact, It Is stili being denied here. We 
espouse liberty, yel we deny liberty. It wtll be a sad 
day for America If this denial Is perpetuated. Mi. 
Chairman, on a more practical ueln It Is essential that 
Jurisdiction be returned, at least to the Confederated 
Tribes of the Umattlla Indian Reservation. Our county 
consists 0/ over 3,200 square miles and our 
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reseruat/on Is some 286,000 acres. With these udst 
areas state and county low enforcement sImply 
cannot provide the protection It ought to be 
providing. This applies both to the Indian ,md to the 
non·/ndlan living on or passing thrc.ugh the 
reservation. 
The State of Nebraska expressed opposition to 
retrocession. The major faction being the "checker
boarding" of Indian and Non·lndlan lands and the 
consideration of loss of revenue to the state. 

Ralph H. Gillan, Assistant Attorney General, State of 
Nebraska: 

There Is IIH1e or no question that, If this bill Is passed, 
the Omaha and Winnebago Tribes, at least will ask 
lor clull as well as criminal retrocession. The 
Winnebago Tribe has olready asked for both criminal 
and c/ull retrocession, but this session of the Nebraska 
Legislature declined to adopt the resolution. Since 
the payment 0/ state sates, income and cigarette 
taxes, and probably other taxes, Is dependent upon 
the state having clull Jurisdiction, there will, 0/ course, 
be on almost IrresIstible Incentive for the tribes to 
remove that Jurisdiction. It Is uery possible that even 
the Santee Sioux will follow suit. Th" Santee Sioux 
Reservation Is approximately 220 miles from 
Omaha, sa the problems of going to federal court will 
be even greater for persons on that reservation. 

[[he question of stat,e revenuF.! gain through ta~atton 
has been settled With the 9·0 deciSion, June 1976 In 
Bryan v. Itasca County. The U.S, Supreme Court 
found the PL 83·280 does not grant any taxing 
jU,rlsdlclion to states.) 

In the last decade th~ national policy towards Indian 
tribes and reservations has been stated as that of tribal 
self·determlnation, In 1968 PL 90·284 Indian Civil 
Rights Act made fUrlher state assumption of 
jurlsdlcllon possible only upon tribal request. 

SELF DETERMINATION AND 
TRIBAL SOVEREIGNTY 

In 1975 PL 93·638 affirmed the principle of Indian 
sel(·determlnallon, 

july 1976, President Ford met with 200 Indian 
gov.rnmentalleaders and pledged his support to the 
realizallon of the goal of self·det.rmlnatlon for tribes 
and the reass"rllon of tribal Jurisdiction over tribal 
lands. 



Despite the many promls,es there has been minimal 
action to return jurisdiction over Indian lands to those 
most able to assert It •• th .. Indian people themselves. 

Indian people, both Indlvlcuijlly and as tribes, are 
united In the desire to govern themselves, The 
destruction of the envlwnment, the decay In the 
quality of life Is seen by Native Americans to be the 
resuit of poor and thOlJghdess management and 
unacceptable values. II I, safe to say that the U.S. 
treatment of both the environment and people of 
alien cultures has not been flawless. Too oRen 
expediency and lack of understanding have 
destroyed the besl of both. Today, tho Indian people 
are demondlng the reassertion of their rlghl to govern 
both their land and their people. A cuiture belongs to 
those who love and r"spect It .. only they can 
preseTVe the very bost aspect {or delight .od strength 
01 ruture generations, 

WASHINGTON S1fATE 
UNDER PL 83 2,80 

Washington State Implemented the provisions of PL 
83·280 by legislative action In 1957. In 1963 It 
amended and extended this Act. These two Acls 
have certain very Important differences. 

1957 S6 56. The assumption 01 PL 280 Jurisdiction 
which became RCW 37.HtOlO. The term~ of the 
1957 Act show that the State of Washington was 
concemed (or the sovereignty of the Indian ITIbes 
within Its borders. a.) The ~\ct could only go Into 
effect on a reservation upon specific request by that 
ITIbe (this Was later to be"ome a requirement 
throughout the nation with the p.ssage In 1968 of PL 
90284, the Indian Civil Rights Act); b.) No property 
was to Involved; and, c.) Treaty hunting and fishing 
rights were precluded. There wele, however, certaIn 
grave shortcomings In the Act. a.) No trial period was 
reqUired In order for the tribe to determine the effects 
of state Jurisdiction; b.) No method was Included to 
allow for the retrocession of state jurisdiction should 
the tribe, or the state, so desire It. 

Eleven IT\bes requested telal state jurl.dlctlon on their 
lands. 1. Chehalis, 2. Muckle.hoot, 3. NisquaUy, 
4. Quileute, 5. QuInault, 6. Skokomlsh, 7. 
Squaxln Island, 8. Suquamish, 9. Tulallp; 10. 
Colville, 11. Swlnhomlsh. When the tribes 
requested state law enforcement they believed that 
they could obtain superior services, when they found 
that this was not the case they also found that the 
mechanism for the return of jurisdiction Was 
nonexistent. Most of the reservations that requested 
state jurisdiction have since asked that It be returned to 
the federal and tribal authorities. 

91 

1963 TERMINATION LEGISlATION 
IN THE STATE OF WASHINGTON, 
EXTENSION OF JURISDICTION 

WITH NO TRIBAL CONSENT CLAUSE 

The state legislature extended and amended the 
1957 Act by asserting tOlal Jurisdiction ouer all fee 
palent land, and partial Jurisdiction auer all land 
(tribal trust, Individual trust, aUoted land and fee 
patent.) With no consent clause reqUired, the 
legislature with one act Ignored the concept of tribal 
sovereignty. 

The partial jUrisdiction asserted by the State of 
Washington consisted of eight subject areas. 1.) 
compUlsory school attendance; 2.) public 
a •• lstance; 3.) domestic relations; 4.) mental 
IJIne •• ; 5.) adoption proceedings: 6.) Juvenile 
delinquency; 7.) dependent children; 8.) opera· 
tlon of motor vehicles upon public streets. 

The obvious cultural Implications of these eight areas 
was not lost on the tribes, numerous court cases were 
brought to obtain relief from what was seen as 
culiural strangulation. 

Thc responsibility for Indian children ';'as taken from 
tribal government and placed Into the hands of a 
culture with entirely different standards In child 
raiSing. The extended lamlly concept Is not presenlln 
the dominant culture yet It Is onc that Is both 
traditional and logical for tribes. 

CHECKERBOARD JURISDICTION." 
The game of confusion In 

law enforcement. 

Only tho ,government that has Jurisdiction has the 
legal right to cxerclse law enforcement. When a crime 
Is committed on Indian land In the State of 

. Washington It Is necessary to determine which 
authorily has the jurlsdlction ... the tribe, tbe fedcral 
government at the state and county government. 
The,determlnatlon must oiten be made on the spot 
by a pollee officer; to do this certain facts must be 
established: 
. the statlls of the land, 

the status of the cnme, 
the status of the persons Involved. 

------------------~-------------------------------------------------------. ----
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a.) The status of the land. Trust, the Jurisdiction 
on trust land rests with the federal authorities, the 
tribal authorities and In the eight subject areas with 
state and county authorities. Fe£ Patent: The 
Jurisdiction belongs 10 the state authorities concurrent 
with the Irlbe. This fact Is often Ignored by the state. 
b.) The status of the crime. Does the crl",e lall 
within the eight areas of lurlsdlctlon assumed by the 
State In 1963? Does the crime belong under the 
thirteen ma)or crimes under the Jurisdiction of the 
federal authorities or Is It under the lurlsdlctlon of the 
tribal court? 
c.} The status of the persons Invoh .. ed. Indian or 
non·lndlan,luvenile or adult. 
It Is small wonder the state and county authorities are 
often reluctant to get Involved In the confusion, the 
reluctance, however, leaves the Indian tribes with 
little or no protection, or as Roger Jim of the Vaklma 
Nation descrlbfls It, liThe reservation has the law, 
but no order." The tribes have been forced to 
provtde law enforcement for their people at great 
expense and met with no recognition by the state of 
their having legal Jurisdiction. 

RETROCESSION ... 
First you s!!e It, then you don't. 

On January 11, 1971, the Suquamish Tribe of the 
Port Madison Reservation presented a resolution for 
retrocession August 26, 1971 and the Secretary of 
the Interior accepted the proclamation april 5, 1972. 
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The Quinault Iribe believed that the original request 
for state lurlsdlctlon (1958) was Illegally obtained. 
Governor Evans voided state Jurisdiction on the 
above grounds In 19~5. In 1972 the State Attorney 
General was requested to present an opinion on the 
legal authority of the Governor of Washington to 
rerrocede Jurisdiction to an Indian reservation. The 
Attorney General's opinion (Wash. A.G.O. 1972, No. 
9) noted thai he could find no authority to relrocede 
partial lurlsdlctlon over the eight sublect areas 
assumed In 1963, neither did he find authority to 
relrocede Jurisdiction which had been prooiolmed by 
the Governor under either the 1957 or 1963 Acts 
pursuant to a petition by a particular Irlbe. The power 
of the Governor was confirmed to rescind 0 pr~vlous . 
proclamation on discovery of error. 

The result of this Attorney Gene"'I's opinion has 
been to freeze state Jurisdiction ave, tribes. At the 
present time the Ninth Circuit Courl ts considering 
the question of the legality of State' of Washington 
assumption of )urlsdlctlon by sill' pie legislative action 
rather than constitutional amendment (1957) and Ihe 

assumption of partial Jurlsdlctlo" without consent of 
Irlbes (1963). The Vaklma Nation v. Vaklma County 
and State of Wa,hlngton case Incorporates the 
argument made by QUinault Irlbe In QUinault v. 
Gallagher (1966) and amicus briefs compiled by 
every tribe In the state. The legislation presently 
before the U.S. Senate 5 2010, has the support of 
every tribe of the State of Washington. The Irlbes are 
united In their determination to reassert tribal 
lurlsdlctlon over Irlballands. 
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Mr. DELACRUZ. Mr. Chairm~ and members of the select committee, 
my name is Joseph ·DeLaCruz. I am chail1IlJ:an of ilia Quinault Indian 
Nation in Wiashington State. and past president 'Of the National Tribal 
Chairman's Association. I appreciate this opportunity to explain why 
retrocession of reservation crimina.l jurisdiction is necessary . and im-

o pOl'tant and to comment on the other proP'Osals your committee is c'On
'. sidering. One of the biggest roac~blocks in the path of good reservation 
. law enforcement is the confusing 'and overlapping jurisdictional sys

tem in Indian country. You have here a unique opportunity to remove 
a particularly troublesome part of that roadblock through the pro
posed retrocession provisi'On. 

I first want to explain some of the -background of the present situa
tion. Because the congressional committee that proposed Public Law 
280 primarily consulted only the States, the extent of tribal 'Opposition 
to the bill and the reasons for opposition were unknown to Congress. 
For the most part, those few tribes that Congress did consult, such as 
"Varm Springs in the State of ,Vasliingbon, e:-o.1)ressed their opposition 
to State jurisdiction and were exempted from the act's extension 'Of 
State jurisdiction. 

,~Tashington State's first 'action under Public Law 280 extended State 
jurisdiction over only those reservations that requested it. This appears 
to have left the tribes a choice, but in 'fact there was no real Clhoice. 
Sh'Ortly after enactment of the State's so-called voluntary ilaw, Wash
ington State tribes were told by the Bureau of Indian Affairs that Fed
eral law enforcement services were about to 'be discontinued because 

.~ State enforcement was available under Public Law 280. Faced with 
t.his dilemma, only a. sma.ll number of triibes elected to continue with 
basically no enfOl:cement at alii.. The rest, including Quinault, in des
peration requested State criminal jurisdiction. 

Then in 1963 "Tashington State assumed jurisdiction 'Over eight sub
ject areas that are very poorly defined. Again, tribes were not con
sulted, and this time no choice was allowed 'at all. 

One source of the difficulty with State jurisdiction on the r6..-"6rva
tions is the incorrect assll'Inption that States r..an do a better job of law 
enforcement there than the Federal authorities and the tribes them
selves. Public Law 280 offered the States additional responsibilities 
without providing any additional resources to meet the task. For this 
reason some States refused to accept the offer, and those that did take 
jurisdiction found them8ellves either stretching their already strained 
law enforcement budgets or neglecting their new territorial jurisdic
tion. The result has been that reserva.tion law enforcement has not 
improved or has gotten worse. 

The indifference of the State authorities, the State's reluctance t'O 
heal' the added cost 'Of policing reservations, and the distance of reser
vations from established State courts and poli('e agencies have caused' 
Indian tribes to become advocates of repeal of State jurisdiction. Of 
the 11 ,Vashington tribes that requested State. jurisdiction, all have 
either sought retrocession or have considered doing so. 

Trying to work with Public Law 280 is not an enjoyable experience. 
The reservation is patrolled by tribal officers. Because the Supreme 
Court has held that non··Indians cannot be processed through tribal 
enforcement systems, tribal officers call for State assistance when a 
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non-Indian violator is apprehended. The State often refuses to re
spond, and the result is that the offender must be released at the scene. 
In one such case the non-Indian was driving while drunk. Upon his 
release he drove a mile down the road and ran into a guardrail. The 
officers involved may be liable for false arrest if they detain such a 
man and may be liable for the damage he caused if they release him. 
You 'can see what an impossible situation has grown up. 

As I said earlier, the most severe problem with Public Law 280 is 
the confusion it creates in jurisdictional matteI'S. On the Quinault 
Reservation, for example, tribal, Federal, and State jurisdiction can 
all, at various times, apply to criminal activity depending on the 
specific plot of land on which the crime is committed and what kind of 
crime it is. Policemen need tract books, surveyors, and a battery of 
lawyers to determine the probable extent of their jurisdiction. The 
waste of law and justice system time and money is substantial. 

Another layer of complexity has been added by the language of 
Public Law 280 itself. The statute by its terms allows something less 
than full State jurisdiction over reservations, but the exact extent is 
unclear. As a result, States have tried to use Public Law 280 as a plat.
form from which to apply State tax, zoning, and fishing regulations 
to reservations. Such interference with tribes' control of their home
lands has understandably been resisted by the tribes in court and, 
indeed, the courts have held that such regulatory authority was not 
given to the States in Public Law 280. Thus, the exact scope of tribal 
authority on reservations is left to be determined by piecemeal liti
gation. 

Retrocession will significantly improve reservation law enforce
ment. Even with Public Law 280, tribal and Federal enforcement 
mechanisms are essential and :have never been dismantled. Thus, there 
is already in place a tribal-Jrederal enforcement apparatus that can be 
used where now there are only overextended and indifferent county 
patrols. 

The tribal enforcement and judicial systems have matured dra
matically in recent years, a fact noted by the Supreme Court. Retro
cession will have the advantage of removing from the criminal juris
diction scene one, whole layer of authority, clarifying and simplifying 
responsibilities in the field. 

Public Law 280 was passed during a period of Federal Indian policy 
that called for termination of Indian tribes. Assimilation of Indian 
people and termination of reservations have both been explicitly 
abandoned in recent legislation. A renewed congressional commit
ment to Indian self-determination and tribal self-government can be 
found h1 the recent policy statements and text of the Indian Self
Determination Act, the Indian Finance Act, the Indian Child Wel
fare Act, the Menominee Restoration Act, and the Siletz Restoration 
Act. The report of the American Indian PoHcy Review Commission 
strongly f::tvors removal of State authority from reservation ::tffairs. 
The policy that spawned Public Law 280 has been rejected as a failure, 
but its effects live on in a jurisdictional system that is even more cum
bersome than the one that existed before. Peeling off t.he layer of con
fusion represented by Public Law 280 jurisdiction can only result in 
a clearer, more economical system of justice. 
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I would next like to discuss the proposal to put Federal magistrates 
on or near Indian reservations to hear cases involving non-Indian 
offenders. At first glance, such a proposal looks useful, but there is a 
serious question about whether it would further complicate the exist
ing jurisdictional confusion in reservation law enforcement. Also, 
such a measure should be carefully examined for its effect on the 
emerging strength of tribal court systems. 

Any bill involving criminal jurisdiction in Indian country should 
try to improve the present situation by simplifying it. This is why we 
find the retrocession provision so encouraging. The proposed magis
trate legislation has the potential to add a layer of Federal authority 
on reservations where now the tribal government has primary re
sponsibility. Any move in that direction should be made only with 
strict limitations on the magistrate's scope of authority and after 
careful review of the possible effects on the tribes' control of their 
reservations and the clarity of jurisdiction on the reservation. 

Also, the existence of tribal courts should not be jeopardized by the 
nearness of a Federal court whose presence might suggest that the 
tribal governments and courts are not capable of governing their 
reservations. A better approach would be to return to tribal courts 
jurisdiction over all reservation activity, including crimes by non
Indians. This would surely provide the most unencumbered and easily 
understood enforcement system. It would also place enforcement re
sponsibility with the government that is closest and ·has the most 
interest in reservation matters. 

I expect that questions will be asked about whether tribal courts 
can be relied on to protect the rights of defendants. I am certain that 
they can be at least as capable as most non-Indian courts. But if this 
is a serious concern, and not just based on prejudice, it is easy to provide 
the necessary assurance. A certification system can be provided where
by the Secretary of the Interior can review the capability of the. court. 
The judge's qualifications, the procedural codes) and the rights given 
to the defendants can a.11 be reviewed to be sure that they meet estab
lished Federal standards. As with the Indian Civil Righm Act, a 
maximum sentence that the court. can impose can be set. Juries can 
be made up of all reservation residents to insure Indian and non-Indian 
participation. 

There are several advantages to this approach. It avoids the overlaps 
of jurisdiction that presentiy result in so much confusion and waste. 
It does not detract from tribes' use and control of their homelands. 
It assures that all defendants will enjoy the protection of the full 
scope of rights in court. This system would not be costly or difficult 
to develop, and it is hard to see why such a mechanism should not be 
developed. 

Some officials of the State of Washington can be expected to oppose 
these measures. They are reluctant to loosen their hold on Indian 
reservations even though at the local level the State has not been able 
to. perf?rm its reservation law enforcement functions. These officials 
wIll.pomt, out t,hat there are several law enforcement functions. These 
offiCIals WIll pomt out that there are several thousand non-Indians liv
ing .on I~dian ~eservations in "Washington State. Most of these non
IndIans lIve on Just two reservatIOns, and on reservations like Quinault 
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the Indian popUlation far ~utnumbers the no~-Indian population, 
Still these officials seems to tlunk that all reservatIOns should be treated 
like ~on-Indian housing subdivisions rather than like Indian reserva-
tions. . d' . 

There are States that never accepted Public Law 280's jurIs IctIOn, 
and they are proof that the exaggerated fears of W,ashington at
torneys general need not come true with retrocession. Moreover, these 
officials do not speak for the entire State nor its government. The 
former Governor of the State of Washington and the present Governor 
of the State of ,'Tashington favor retrocession and will work for its 
smooth implementation. 

I thank you. 
Senator J\'llLCHER. How many people live on the Quinault Reserva-

tion ~ 
Mr. DELACRUZ. Approximately 2,000 people. 
Senator MELOHER. How many of them are Indians ~ 
Mr. DELACRUZ. About 1,850. 
Senator MELOHER. If this section of S. 1722 became law, is it your 

assumption that Quinault would ask for retrocession? 
Mr. DELACRUZ. Quinault went through a process of retrocession in 

1958 and got the fonner Governor to retrocede. The Secretary of the 
Interior at that time, I think, was Secretary Hickle. He accepted juris
diction back to the Federal level, except for the eight points of law: 
Juveniles, highways, schools, and whatever those points were. The 
Quinault Tribe was part of the Yakima COlUlty lawsuit to try to get 
those areas of jurisdi.ction back under tribal control. 

The Indian Child WeHare Act has been very helpful in regard 
to the juvenile section-of the tribe's jurisdiction over its own juve
niles. We have been able to work out agreements with the State so that 
any of our members who end up in that State system are rerlill'l'ed 
by the State directly back to our tribal social service department and 
our courts, regardless of where they are in the State of Washington. 

Senator MELCHER. I am confused. In your view, would the Quinault 
Business Committee or the Indian people on the reservation ask for 
retrocession, or is it necessary ~ 

Mr. DELACRTIZ. I would say it was not necessary, except for the 
areas that were lost under the Oliphant decision because the Quinault 
Tribe and the courts were exercising territorial jurisdiction over all 
people within the Quinault Reservation prior to the Oliphant decision 
for several years. 

Senator MELOHER. Is it your interpretation that this provision in 
S. 1722 is not needed? 

Mr. DELACRUZ. I do not really feel that some things in the present 
language allow for it. I am very concerned about the section I am 
reading here which I think was clarified on referendum. Although it 
does not affect Quinault, it will affect some tribes in the State by the 
nature of their constitutions, 

Senator J\'llLOHER. I am having a hard time following your answer. 
Mr. DELACRUZ. Senator, the Quinault Tribe, and I as its chairman, 

~lave worked for the past 3 or 4 years with the State government on 
mtergovernmental agreements and transfers of various types of juris-
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diction. I am not sure if this present bill is going to enhance wha.t 
we are trying to do. It is encouraging to see this bill being introduced, 
but the business committee has just had a very short time to review 
this. We have been able to work out intergovernmental agreements in 
most areas of the State regardless of whether it is civil or c.riminal 
jurisdiction. 

The areas where the agreements have fallen down have been where 
there was no enabling State law. 

Senator MELOHER. Let me see if I understand your response. If this 
tiection in S. 1722, section 161(i), becomes law, is it your feeling that 
the Quinaults will ask for retrocession? 

Mr. DELAORUZ, We have asked for it. If the bill provides for it, 
we will ask for total retrocession of control within the territory of the 
Quinault Reservation. 

Senator MELOHER. What type of courts do you have? . 
Mr. DELAORUZ. Presently, the Quinaulrt rl'ribe has a Quinault tribal 

court that was initially a Bureau of Indian Affairs OFR court. In 
1969, under a new code of laws that was adopted by the Quinault 
Tribe, it is a tribal court. That has been evaluated by the Secretary of 
the Interior through the Bureau of Indian Affairs. That provides all 
the safeguards that any other court does. 

The judges who sit on the bench in the Quinault Tribe are fJ,t'\;omeys, 
and the tl'lbe really has not had any difficulty, as far as the court goes, 
administering justice over territorial affairs of the Quinault Reserva
tion. 

Prior to the Oliphant decision, there were over 120-some non-Indians 
who got caught, with only two cases appealed through the process of 
appeals to the Federal courts. ' 

~enator MELOHER.If this section in S. 1722 were adopted, an individ
ual in Alaska, for example, could ask for retrocession. If it were 
adopted, the tribes in Arizona could ask for retrocession of jurisdic
tion on air and wa:ter pollution. If this section were adopted into law, 
the various tribes and bands in Oalifornia could ask for retrocession of 
jurisdiction also. 

On what basis would the Secl'etary of the Interior, in your judg
ment, look at these requests for retrocession? I only name the 'first three 
States. Not all States, of course, come under };)ublic Law 280, but a 
number do. To my knowledge, we have not had any requests from 
tribes or villages or bands in those States asking for retrocession. 
That is not true in the State of 'Vashington, I understand. 

The very fact that this section is in the bill seems to stem from testi
mony given by tribal members from the State of Washington to the 
previous Oongress. It is a very far-reaching section-if it were to be 
exercised. 

"What would be the criterion, in your judgment, for the Secretary of 
the Interior to use in either accepting 01' denying the requests of the 
various bands or tribes asking for retrocession? 

Mr. DELAORUZ. My opinion is that it would have to be on a review of 
the history of that particular tribal government-the history of the 
st!1bility or court capability, police capability, and governmental 
capability. 

Senator :MELCHER. That particular section of the bill, however, 
does not list any of these criteria. Is that not rather loosely drawn? 
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Mr. DELACRUZ. I would assume it would come in the regulations 
that would go along with the bill. The criteria that the Secretary 
would be looking at would have to be laid out. 

Senator MELCHER. Your assumption and mine differ on that. I do 
not think there is much assurance that such regulation would be 
drafted from the language that is in this particular section. There 
does not seem to be any guidance. 

I wonder if, on the request of this, the attention of the tribes in the 
State of \Vashington has been drawn to what the effect might be in. a 
rather broad scope across the United States. 

Mr. DELACRUZ. With regard to my answer to your former question, 
when the tribes in the State of Washing1:.on went to court regarding 
fishing rights, the ISupreme Court-or the district court and the 
Supreme Oourt-held that 2 tribes out of the 22 that were involved 
had the complete governmental responsibilities and self-regulating re
sponsibilities over fisheries resources not only within the boundaries 
of their reservations but within their abori!:rinal territories. That was 
the Yakima Nation and the Quinault Nation. 

From that decision, we are exercising the management, enhance
ment, and enforcement of our fishermen and what happens to the fish 
within our aboriginal territory. We were able to-both the Columbia 
River tribes and the tribes within the Quinault treaty area-work out 
the problems that come with overlapping jurisdictions. I think that as 
tribes' capabilities develop, if the proper criteria are there, these things 
can be worked out, again, intergovernmentally, government-to-govern
ment, which gets into the compact. 

Senator MELCHER. Even though the fishing rights are involved, is 
it not more of a property right ~ 

Mr. DE~ACRUZ. It is a property rip:ht. But along with exercising that 
property rIght, you have a lot of enforcement problems that overlap. 

In the last year or so, that has been one of the biggest controverSIes
reinforcement of the various fishermen-who is responsible? There is, 
again, a reluctance by the State; there is a reluctance by the Federal 
authorities for a couple of years to delay enforcement, but hopefully 
that has been worked out. It entails the whole management of the re
source, the exploitation of it, and the enforcement of who is doing it. 
It has jurisdictional questions in it, but it is being worked out. 

Senator MELCHER. 'We often hear that expression, "mixing apples 
and oranges" ; but in this case I think we are mixing fishing rights and 
speeding tickets. There is a very definite difference between property 
dg-hts and the nitty-gritty, day-to-day affairs of law enforcement. 

The point I am trying to make is this. Why does the tribe now not 
have full jurisdiction which would be evolved under Federal law and 
linked with the jurisdiction of the State-whether or not the tribe can 
exercise competently that jurisdiction? You have assured me that, in 
your judgment, the Quinaults could. But I point out to you that the 
section in the proposed bill, S. 1722, is extremely broad and would 
leave it to the Secretary of the Interior to determine whether or not 
the tribe, band, or village, in numerous States, on their own request, 
could assume jurisdiction. 

Let us pass over to the reservations where the majority are not In
dians in the State of Washington. 
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Does your testimony purport that it apply to those reservations also ~ 
Mr. DELACRUZ. I mentioned that a couple of years ago they were 

shown nationally over TV giving their views on these complex juris
dictional problems. There are only two reservations like that in the 
State of Washington, and one happened to be the Puyallup, and that 
is one that was shown on the MacNeil-Lehrer Show, to~ether with 
some reservation in Oklahoma. You have 36 reservations m the State 
of 'Washington where the majority of the population is Indian. 

To me, it gets back to this situation. 'We recognize that Indian gov
ernments, because of paternalism, are at different levels of develop
ment. I believe that the majority of the tribes in the State of vVashing
ton, because of the various controversies, have built their capabilities 
to handle things as fttI' as law and order is concerned within the bound
aries of their reservations. Even absent the law, some of those have 
been exercising those authorities. 

Senator ~fuLCHER. How many people reside on those two reservations 
where the majority of the population are non-Indians? 

Mr. DELACRUZ. I a,m not sure what the population is within the 
exterior boundaries of the Puyallup Reservation, but the Yakima Res
ervation is another one that has a couple of non-Indian communities 
on it which do not really take up that much of the acreage of 1.4 mil
lion acres. The Yaldma tribe has to provide polk.B protection and 
jurisdiction over this. They have the communities of Toppenish and 
'Wapato that are under city governments and then, of course, county. 
Because of the Oliphant decision, the State and the Yakima tribe are 
trying to work out some solution. Again, it gets right back to the ques
tion of funding because prior to Oliphant the YaJdma, Nation and the 
Bureau of Indian Affairs provided all the law enforcement over that 
1.4: million acres. 

So, you have those two reservations out of a total of 36 in the 
State that have a substantial number of non-Indian populations. 

Senator MELCHER. vVhen you say substantial, does that mean th" 
majority~ 

Mr. DELACRUZ. No, sir. It is probably the majority of the Puyal
lup, but definitely not in the Yaldma. 

Senator MELCHER. Let us clear up one point. It is the judgment of the 
attorneys who work for this committee that this section of S. 1722 had 
nothing to do with the OlilJhant decision. Do you agree with that ~ 

Mr. DELACRUZ. If it does not, it sure is not going to help us. 
Senator MELCHER. Under what construction do you see that it does ~ 
Mr. DELACRUZ. I say it does not deal with the Oliphant decision, 

and that is unfortunate. 
Senator MELCHER. You are testifying that it does not deal with 

Olipha.nt.'i 
Mr. DELACRUZ. Right; it does not. 
Senator MELCHER. It does not touch the Oliphant decision ~ 
Mr. DELACRUZ. That is right. As I testified when I was discussing 

the magistrates concept, we have the adequate and capable tribal 
courts. Jurisdiction should be passed on to those courts under some 
type of evaluation or review, that all people's rights should be pro
tected. 

Senator MELCHER. If it does not touch the Oliphant decision, what 
does retrocession do for you ~ 
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Mr. DELACRUZ. I do not know as far as your bill goes. We have 
jurisdiction over our own lands and our own people already. It isn 
question that came up after Olipluznt, that is, the non-Indian people 
who travel into the reservations. 

Senator MELOHER. My line of questioning referred to Section 161 
(i) in S. 1122. If it does not tou<;h Oliphant and there is retrocession, 
would that accomplish your purpose ~ 

Mr. DELACRUZ. This is criminal; we already have that. 
Senator MELOHER. You already have that at Quinault~ 
Mr. DELACRUZ. Yes,sir. . 
Senator MELCHER. So, if that section stays in S. 1722, it has no bear-

in~ on the Quinaults ? . 
Mr. DELACRUZ. No, sir. 
Senator MELOHER. But you do favor retaining it in the bill for other 

tribes; is that right? 
Mr. DELACRuz. That is right. 
Senator MELOHER. Are you in favor of some type of Federal magis-

trates concept on the Indian reservations? . 
Mr, DELACRUZ. I think a good look should be taken at the mag!s

trates concept and a specific criteria laid down as to how that magis
b'ate is going to relate to cases arising from an Indian reservation. 
In my own opinion, I feel that at least some of the t.ribal courts I am 
familiar with in the State of Washington have capabilities of han
dling all civil and criminal matters. They were handling them for In
dian and non-Indian people even prior to the Oliphant decision. 

I am very fearful that if the criteria are not laid down properly, 
where you need magistrates near reservations, we wou~d just ?ave 
another layer of Federal bureaucracy to further comphcate thmgs. 

Senator MELOHER. If it stands as the existing law is, a non-Indian 
on a reservation cannotbe:.al'restedoll',a complaint filed by the tribal 
authorities. Let us assume that that were not the case prior to Oliphant. 
How would a non-Indian appeal the sentence of the tribal court~ 

Mr. DELACRUZ. Under the laws of the Quinault Nation-and I am 
only speaking of Quinault-our appeals court and our law and order 
were based on the U.S. Oivil Rights Act of 1968. The appeals process 
for Indians and non-Indians was a process from three justices from 
other reservations, whether they be from Federal CFR courts or tribal 
judges, and if they were not satisfied with that step of the appeal, 
their next step was to the Federal court. 

We have two cases out of 120 of non-Indian appealing to the Fed
ern1 district court in Takoma. 

Senator MELOHER. Only 2 out of 120? 
Mr. DELACRUZ. Out of 120, and both of those cases were sent ,back 

by the district court judge because they did not follow all the due 
processes and satisfy the process that was laid out for them under the 
law, 

Senator MELCHER. Two out of 120 is a very low percentage. Do you 
suspect that only 2 out of 120 appealed because it was such a lengthy 
procedure to appeal ~ 

Mr. DELACRUZ, No. Most of the cases at the time that were coming 
before the Quinault tribal court were cases in the nature of forestry 
trespass and timber theft. The people were satisfied, I think, that they 
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got oir so easily in the tribal courts with the types of fines that were 
set for theirsentences,'l'ather than appealing them. . .,' 

Senator MELOHER. H you had a Federal magistrates system enacted 
on the Quinault Reservation, does it follow that the appeal from the 
Federal magistrate to the U.S. district court would be a reasonable 
procednre ~ 

Mr. DI~LACRUZ. Yes. 'We do have a magist.rate-and this is since I 
ha\'e been chairman of the Quinault, going on 12 years-at Port 
Angeles which is 125 miles from Quinault. Various types of hunting 
and fishing trespasses are "ery definitely nnder the Oode of Federal 
Regulations, but we have only been able to get them to look at one case. 

Senator MELCHER. Thank you very much. 
Mr. DI~LACRUZ. Tlumkyou, Mr. Chairman. 
Senator MELCIIIm. Our next witnesses are Alan Parker and Gilbert 

Han, representing the Anlerican Indian lawyer training program. 
Please come forward. . 

STATEMENT OF ALAN PARKER. AND GILBERT HALL, AMERICAN 
INDIAN LAWYER TRAINING PROGRAM 

Mr. PARKER. Mr. Chairman, I would like to express our apprecia
tion for the invitation to present testimony to the committee. 

The American Indian lawyer training program is a nonprofit cor
poration founded in 1973 and devotes its attention primarily to the 
development and strengthening of Indian tribal government institu
tions. A major emphasis of our organization has been in the area of 
training, research, and support, activities directed at tribal courts. 

My colleagne, Gil Hall, will present testimony that describes our 
organization's understanding of the needs of the tribal courts and 
the relationship of those issues to the issues before the committee. 

I would like to present for inclusion in the record the complete 
text. of om testimony, and bot.h Mr. Hall and I will summarize from 
this text. . 

Senator MELcmm. 'Without objection, your complete statement will 
be made a part of the record at this point. 

[The prepared statement follows:] 

I'RgPARgfJ S1'ATgMEN'l' OF ALAN PARKER AND GILBERT HALL, THE A1I1ERIC.I\.N 
INDIAN IJAWYER TRAINING PROGRA1{ 

Mr. Chairman, members of the Committee: The Americall Indian Lawye? 
Training Program (AILTP) is a non-profit corporation founded in 1973 and 
concerned with the development and strengthening of Indian tribal government 
institutions. A major emphasis in our training, research and support activities 
has been encouraging the development of effective tribal courts. 

It is fortuitous for us that these hearings are being conducted now so soon 
after a three-day meeting on essentially the same subject, sponsored by AILTP 
in Phoenix, Arizona, January 3-5, 1980. That meeting was condncted similar 
to a hearing and the panel consisted of representatives from The 'White House, 
the House Committee on Interior and Insular Affairs, Department of .Justice, 
J)epartment of the Interior, Department of Health, Education and Welfare, 
the Legal Services Corporation, the National Center for State Courts, tribal 
uttorneys, and AIIJrp staff. The purpose of that meeting was to provide a 
forum for tribal and federal officials to examine the problems involved in the 
ndministration of justice in Indian country amI seek solutions to those prob
lems. Presenting testimony were 16 witnesses, including tribal chairmen and 
judgcs. attorneys, tribal court advisors and staff, tribal police officers, and 
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others concerned with the administration of justice. AILTP is currently pre
paring a report on those proceedings, a copy of which we would be glad to 
I'ubmit to this Committee at a later date. In the meantime we would lilte to 
report to you our analysis of the testimony presented in those proceedings and 
how it hears 011 the issues being considered today by this Committee. 

As this Committee is aware, there are presently some 289 Indian tribal 
governments recognized by the federal government and exercising varying 
degrees of governmental power over 268 federally-protected reservations com
prising some 51 million acres of land. Without exception those tribal govern
ments today are in a state of great transition, struggling to adapt to the 
demands which modern life imposes on them and at the same time retain a 
sense of their historical Indian identity. It is an extraordinarily difficult tas);: 
which few people fully appreciate. Because there is so much diversity among 
the various tribes the pace of the changes which they are undergoing, and 
indeed sometimes the path of the changes, differ considerably. 

This means, of course, that tribal problems and needs are not always uniform 
in either nature or scope. One can compare but not meaningfully equate the 
problems faCing, for example, the tribes on the Flathead Reservation, a large 
reservation which has a high percentage of non-Indians living and owning 
land and considerable economic development, with one of the small Pueblos in 
~ew :Mexico which is almost 100 percent Indian in terms of resident popula
tion and land ownership. The studies of the American Indian Policy Review 
Commission in 19i7 revealed clearly that many of the mistal;:es in federal policy 
in the past have resulted from attempts by Congress to resolve the related 
problems of all tlle tribes with one inflexible legislative solution. 'l'lle General 
Allotment Act (25 U.S.C. §§ 331-358) is one example of this type of sweeping 
mensure which left little room for adaptation to the particular reqUirements 
of specific tribes. Public Law 280 (18 U.S.C. § 1162, 28 U.S.C. § 1360, 25 U.S.C. 
§§ 1321-1326) is another example. 

By contrast, the successes in federal Indian legislation have most often been 
those measures which were either very specific in application and tailored to 
particular tribes or areas or quite limited in what they were designed to accom
plish. Probably the most important key to those successes may be found in the 
tlegree of flexibility which the federal statute permitted tribes. A good example 
is the Indian Child Welfare Act of lOiS (25 U.S.C. §§ 1901-1963). ~rhat act 
Iluthorizes a retroccssiou of all or partial jurisdiction ov<!r Indian child custodr 
matters to the tribes in Public Law 280 states (25 U.S.C. § 1918). It also 
authorizes tribes and states to negotiate agreements for a specific allocation 
of jurisdiction between, them. The Significant point here is that the Indian 
Child Welfare Act authorizes but does not require either l'etl'ocession or tribal
state agreements. Generally the initiative for acting under the statute rests 
with each tribe. It is this feature which has been important to the overall 
favorable response whi('h the Indian Child Welfare Act has received so far 
from tribes and states ulike. In addressing the other jurisdiction problems 
facing Indiaus today, we recommend that this factor of maximum flexibilitr 
serve as a guiding principle. 

AILTP's nnalysis of the testimony in our Phoenix meeting supports the prem
iso implicit in these proceedings today that there are serious inad,equacies in law 
enforcement in Indian country. This is especially true since the Supreme Court 
decision in Oliphant \'. Suquami8h Inlli(tn. Tribe, 435 U.S. 191 (1978). The result 
of thnt cuse, of course, is that tribes can no longer prosecute non-Indians for vio
lation of tribal law. It means that tribes cannot enforce their traffic regulations, 
hunting and ,fishing regulations, or ordinances designed to control public nuisances 
sucll as disorderly conduct, against non-Indians. Generally, the states do not have 
the interest or the resources to prosecute these minor offenses and federal au
thorities seem to be most reluctant. The prohlems which this has created have 
apparently been a nuisance but to date h!:.ve been relatiyel~' noncritical. The po
tential, however, fOl' far more seriOUS and more widespread problems looms 
larger us the situation remains unaddressed. Several tribal judges and law en
forcement officers who testified in Phoenix: alluded to a feeling of helplessness in 
the face of non-Indian crime on the reservation. The criminal jurisdiction prob
lems which create, or at least contribute to, this situation are vexing, enormously 
complex, and demanding of congressional attention. It is a tribute to this Com
mittee that it has uudertal,en this initiative in an attempt to identify solutions. 

While acknowledging the problem, the participants at our Phoenix proceeding 
would disagree with the analysis of this Committee in its preliminary character-
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ization of the causes for law enforcement problems and Bome of the solutions 
proposed. As we read the correspondence to tribes from the Committee, the fecleral 
magistrate concept as proposed implicitly rests on the judgment that tribal insti
tutions cannot insure adeqtiate law enforcement on the reservation (except 
perhaps among tribal members) Itnd that It greater and permanent fecleral pres
ence will be necessary to do the job. Our Rnalysis suggests that virtually every 
one of the 16 witnesses at our Phoenix hearing would disagree with that premise. 

There are currently approximately 120 Indian courts in the nation of varying 
sophistication and effectiveness. Some exercise a full range of civil and criminal 
powers effectively and 1lairly. Some have grave shortcomings and serve principally 
as all arbitel' of domestic disputes aud a forum exclusively for minor offenses. I 
might add that this same dichotomy may be observed among many county courts 
in rural areas throughout the laud. DesIJite the operational handicaps, however, 
tribal courts, lilm their companion institutions in tribal government, are improv
ing steadily and adapting to the responsibilities being placed on them. Positive 
signs of improvement can be seen in a number of areas. In recent years there has 
been It significant increase in the level of funding allocated to tribal courts by 
councils. The money has come from tribal funds and federal funds subject to the 
Bureau of Indian Affairs' Band analysis which reflects tribal council priorities. 
This is It clear indication of the increasing importance being placed by tribal 
government on the strengthening of their judicial systems. Another such example 
may be found in the Northwest Intertribal Court System where 21 small tribes 
in the State of Washington have created a unified court system with trial and 
appellate functions. 

This can serve as a model for other small tribes where the case load ancl 
economies of scale clo not justify indiviclual court systems. We unclerstnnd 
that some 12 petitions for real'lsumption of jurisdiction uncleI' the Indian Child 
Welfare Act have been f11ecl with the Bureau of Indian Affairs by tribes wish
ing to improve the ability of their tribal courts to adjudicate matters concern
ing the welfare of their children. The recent creation of Courts of Indian Offenses 
ill Oklahoma and the increasing use of judges from other tribes to resolve t.ribal 
election or other internal govenanent (Usputes also indicate progress bein:g made 
in Indian judicial systems. '.rhe positive response from tribes which AILTP 
has received to the publishing of a quarterly Trillal Court Reporter demon
strates an interest in improving the record-keeping of tribal courts. And 
the great interest we have seen in AILTP'[=: training programs for tribal court 
prosecutors and defenders and courses in the Indian Civil Rights Act and 
Indian Child Welfare Act also suggests a determination by many tribes to 
upgrade their judiciaries. All of these improvements liuggest that tribal courts 
are assuming an increasingly importa.nt role-and being accepted in the com
munity in that role-as a permanent institution of tribal government. 

If this is true, as we believe it to be, then a significant conclusion naturally 
follows. The most promising, most IIppropriate, mOllt permanent, and probably 
most economical solution to many of the problems of law enforcement in Indian 
cou.ntry lies with the tribal courts themselves. Dollar for dollar it is probably 
It more efficient use of fedeml funds to upgrade the tribal judiciary rathet' 
than expand the federal system, us is contemplated by the fedeml Indian magis
trate concept. 

Improving existing local institutions, i.e. tribal courts, I.s an approach con
sistent with the developing trends in government today of encouraging local 
solutions for local problems. And, more importantly, it is also directly supportive 
of the federal policy which Congress hus repeatedly stated in recent yell,rs, that 
of enconraging Indian self-determination. Not only would the creation of 
Itnother layer of federal magistrate courts probably be inconsistent with this 
federal policy, it might leud to the ultimate dismantling of tribal courts. This 
would follow if the magistrate courts started hearing I,l. broad range of cases 
involving Indians as well as non-Indians. In such a situation the two court sys
tems would be essentially competing with euch other in terms of jnrisqictian 
and availability of federal funds. It is unlikely that the tribal instrument could 
flurvive that competition. 

TRIBAL COURT NEEDS 

:Many Indian tribal courts presently do lin adequate job of fairly and ef
ficiently trying criminal offenses which occur on the reservation. Others need 
significant help, far more than they are now receh"ing from the fedeml govern
ment. Most of those needs have he en previously identified by studies done by 
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the American Indian Lawyer ~'raini.ng Program, the Bureau of Indiun Affairs, 
and the National American Indian Court ,Tudges Association. (See Indian Self
Determination and the Role of Tribal Courts, AILTP, 1977; Indian Courts and 
thp.l~lIt.lIl'll. NAIC.TA. 1978L 

These studies demonstrate that tribal judicial systems are in great need of 
better court fucilities, more and better training for jurlges, prosecutors, and court 
llersonnel, more research and law interpretation services, better record-I;:eeping 
systems, more effective appellute systems, and a list of other improvements. In 
AIL~'P's survey, nearly two-thirds of the tribal court judges who responded 
; .dicated u ne'<!d for increased training. They also expressed a need for at least 
rudimentary law libruries, resource materials, und more readily uvai,lable legal 
advice. It was to address this runge of needs that AIL'.rP has proposed creation 
of a fec1erally-asslsted Trlbal Justice Center. It woulc1 serve as a centralized 
support facility for aU trillal courts, offering technical assistance, research sup
port and training for nIl elements of the tribal court system. Its objective would 
be the upgrading and long-term SUI1POrt of the tribal judiciary as a permanent 
institution in tribal life. 

In ad<li tion to federal support fOl' improvements, it is clear thnt for tribal 
courts to function effectively they must have cooperation from. the states. Except 
for what is required b~' the Indian Child Welfare Act, manJ' state courts still do 
not grunt full faith and credit or comity to tribal court judgments. Likewise, in 
t;Ollle cases, tribal courts refuse to honor state court judgments. And the over
lapping and confusing jurisdictional lines between tribal and state uuthorities 
often render it impossible to provide uniform, rational law enforcement. It is in 
this context that the ~'ribal-State Compact Act which this Committee is proposing 
could prove to be an important mechanl!lm for improving cooperation between 
tile state and the tribes. ;J'he I,ey to its effectiveness in resolving criminal juris
,lintion mutters rests. however, upon acceptance by ull participants to any tribal
Htafe compact of the proposition that tribal C'ourts are viable institutions which 
IUP here to stay. Similarly, tribes must be willing to cooperate with one another 
a'; well as the states in resolving the practical problems of exercising juriSdic
tion. In this regard cooperntioll in devising inter-tribal judiciaries and law 
enforcement entities sliould be encouraged by the federal government. The Inter
'l'ribal Court System in Washington could be a model for such cooperation. 

'rRIDAL COURT SENTENCING POWER 

In 1968 when the Inclian Civil Rights Act was enacted by Oongress, the sen
tencing uuthority I:)f Comts of Indian Offenses (CFR courts) as established by 
federal regnlution was a maximum of six months imprillonment and u $500 fine. 
Although CIPR courts are instrumentalities of the federal government and tribal 
courts are not, the same sentencing limitation was applied to tribal courts in the 
Iudlan CiyH Rights Act. Nothing in the legislative history of the act suggests a 
serious cousit1t'J'ation of that limitation by Congress. So <1espite the fact that tribal 
courts have tile power to try serious offenses (see Unitea Staies v. Wheeler, 4S5 
U.S. 313 (1978», they are restricted to essentially misdemeanor sentencing 
power. In light of this history and the severe restriction which this sentenCing 
limitation places on the ability of tribal courts to effectively deal with criminal 
acth'ity on the reservation, the Inclian Civil Rights Act should be amended to 
permit tribal courts more flexibility. The sentencing power should be expanded 
to permit at least one-year imprisonment and a $1,000 fine. 

TRIDAL COUR'l' JURISDICTION OVER NON-INDIANS 

In AILTP's 19i7 survey of tri'bal courts (Indian Self-Detennination and the 
Role of ~['ribnl Courts) approximately 85 percent of the surveyed courts indi
cated that they were exercising, werp. planning to exercise, 01' wanted to exerci.::;e 
crilllinul jurisdiction over non-Indians. Since the Oliphant decision, of COUl'se, 
no tribal court may exercise such jurisdiction although many tribes have seen 
a need to do so. Others conceh'ably may never desire to. 

In order to ,accollllt for these differooces, we recOlllulend a flexible mechanism 
for delegating criminal jurisdiction over non-Indians. A federal delegation to 
tribes of criminal jurisdiction could be Il,uthorized by Congress amI effectuated 
011 a case-by-case basis upon request of tha tribe, patterned after the reassump
tiOlll mechanism establLshed in the Indian Child 'Velfare Act. Criteria could be 
established by statute to insure the tribe's capability of exerting jurisdiction. 
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For example, upon request by a tribe the Department of the Interior could ex
amine the tribe's particular ci'rcumstances, size and condition of the tribal 
court, proximity to federal and state facilities, crime rates on the reservation 
and the percentage attributable to no.n-Indians, and oUller factors. Upon certifica
tion that specified criteria were met, the Department could issue an authoriza
tion, pursuant to statute, and publish it as a regulation. ~'he statute should 
llerliaps also specify criteria upon which the regulntion would be subject to 
rescission. The delegation of jurisdiction could be a blanket authorization, limited 
to n certain ·area, or limited to a certain .subject matter depending upon the 
capabilities and status of the petitioning tribe. 

INTERIM MEASURES 

While witnesses at AILTP',g I'hoenix 11el1'l'lngs uniformally endorsed tribal 
courts as the best vehicle :1;01' resolving the jurisdictional uncertainties in Indian 
country created by Oliphant, it was recogiUized that there was room for improve
ment on the part of tribal courts. A drllIDatic strengthening of their capabilities 
is for most courts at least a medium-range goal and some tribes may never 
snstain 'a conrt system exercising the total range of potential jurisdiction. Ther\'
:1;ore, there are some measures which the Congress could take in order to alleviate 
current problems and provide effectiVe law enforcement where trribes are unable 
to do so with present resources. 

Implicit in the federal magistrate concept as being considered by this Com
mittee is the judgment that law enforcement over non-Indians is defici:mt at 
least partially because of an insufficient number of courts with jUrisdictioll1 to 
hear the cases. The proposal to place a federal magistrate in Indian country 
hefore whom United States Attorneys could prosecute m1nor offenses by non
Indians and Major Crime Act offenses, apparentIy -springs from this judgment. 
This analysis of the pl";)blem may be accurate in ,some locales but we doubt that 
it; addresses the actual problem experienced on most reservations. 

Aside from the legal inability of tribes to trry non-Indians, the principal prob
lem appears to arise from the reluctanc~ on the part of many U.nited Stlltes 
_Utorneys to fill the gap left by Oliphant and vigorously prosecute tJle minor 
offenses previously handled by tribal courts. This reluctance stems partly from 
the emphasis which most United States Attorneys place 011 the prosecutions of 
felonies and white colla'r crime. The day-to-day misdemeanors creating problems 
in Indian conn try are simply 110t considered important. This orientation along 
with a lack of ~uffi.ciellt staff, transportation ,and commUlIlication difficulties, and 
an apparent insensitivity towards law enforcement problems generally in Indirul 
country suggest an overall subpar performance of U~lited states Attorneys in 
Indian country. To address this problem and acquire some sense of its magnitude 
it might be appropriate for Congress to conduct a series of oversight hearings 
for the purpose of determining how responsive United States Attorneys are ill1 
those western states where most of the reservations are locnted. If tho:;e hearings 
should reveal a need for additional magistrates in certain locations and a desire 
hy the affected tribes to have them, then we suggest that existing statutory 
Iluthority would probably prove sufficient to provide them. 

Pursuall1t to the Federal Magistrates Act of 1968, federal district judges may 
appoint federal magistrates and delegate a broad range of power to them, in
cluding the authority to try petty offenses and sentence a -maximum of six months 
imprisonment and $1,000 fine, issue arrest and search warrants and subpoena 
witnesses. It appears that this authority alone would be sufficient to p~ace 
magistrates ,in Indian counbry where necessary. This, however, Illay not signifi
call1tly affect the law enforcement problems in Indian country. Unless criminal 
complaints are processed before the magistrate by the United States Attorney. 
the magistrate has no case load. Also under present law criminal de:t:enclants 
can refuse to have their case :heard by a magistrate 'and thus have it transferred 
to federal district court :1;01' trinl. These factors could result in the magistrate's 
rlnties conSisting primarily of' pre-trial conferences, reyiewill1g 'l'equests for 
arrest warrants, 'arraignments and other such matters. While this could be 
helpful on those reservations where a heavy criminal case lOad is :handled, we 
doubt that it would be a significant advancement in law enforcement fOT most 
tribes. 

Regardless of what measnres, if nny, are taken by Congress to implement n 
magistrate concept in Indian country, it should logically include an nmendmNit 
to the l\"ssimilatiYe Crimes Act, 18 U.S.C. § 13, which would enable federal court!! 
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(and magistrates) to have the power to enforce tribal law ag·ainst non-Indians. 
It is our understalllding that the Assimilative Crimes Act presently serves as a 
useful tool, available to federal authorities on 'a discretionary basis, to police 
criminal activity in federal enclaves which 'fire not covered by federal statute. 
In this context, it ,can be effectively argued that tribal laws which protect unique 
tribal interests ought to be assimilated as federal law where the prohibited 
activity is engaged in by non-Indians who, by virture of the OUphant decision, 
are completely outside the jurisdiction of tribal authorities. Since the "vacuum 
in federal law" theory is the premise of the Assimilative Crimes Act, it would 
seem to be particularly justified in the context outlined above. This recom
mendation, including the proposal to amend the Indian Civil Rights Act to 
incr~ase sentencing powers of tribal courts, should properly be viewed in the 
same context. 

Mr. PARKJJR. As we mention in our statement, our organization 
recently sponsored and conducted in Phoenix, Ariz., a meeting which 
we caned an investigative hearing into the administration of justice 
on Indian reservations. That hearing was conducted e:trly in Jan
uary and at that hearing some 16 witnesses presented t.estimony to 
a panel of representatives from the Federal Government including 
the 'White House, Department of Justice, Department of Interior, 
HEW, Legal Services Oorporation, and the National Oenter for 
State Oourts. It was chaired by two members of our organization's 
staff. 

The primary elements in our testimony will be derived from 
t.he hearing record that was developed at that meeting, and our or
ganization intends to publish a report which summarizes the testi
mony presented there. ,Ve will be pleased to present it to the commit
tee at a later date-in approximately a month. l 

Mr. Ohairman, the proposed magistrates bill, which I understand 
is made more specific by the draft which your staff provided to wit
nesses this morning, I feel, would be opposed by representatives who 
testified at our hearing if it were interpreted to expand the scope of 
Federal jurisdiction. I think the tribal representatives have presented 
to congressional committees and to executive agencies over a number 
of years their sense that the Federal authorities were not adequately 
enforcing what Federal jurisdiction existed with respect particularly 
to criminal offenses by non-Indians on reservations. 

If you analyze the reason those Federal efforts have been deemed 
to be inadequate, I think you will come up with some very obvious 
conclusions. No.1, in our experience, there is a lack of commitment 
on t.he part of U.S. attorneys serving areas or States where there is a 
significant Indian population; a lack of commitment to policing the 
type of predominantly minor offenses committed on reservations. I 
think that, for the most part, F.S. attorneys view their role as having 
responsibility primarily for major felony offenses as well as white 
collar crimes. The type of offenses which are viewed as significant 
problems by the residents, both Indian and non-Indians, on the reser
vation are not viewed as priority matters by U.S. attorneys' offices. 
So, I think it is a question of policy of the U.S. ,attorneys' offices and 
the degree of priority to which they would assign the prosecution 
of what they wOllld view, I think, as housekeeping' duties. 

No.2, it is our understanding' that the law enforcement services 
that would prosecute and investigate offenses for presentation before 
Federal courts have obviously been inadequate. Earlier this morn-

lllfnterinl not received nt time of printing. 
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ing, a witness described to the committee a situation in Montana 
where there is a U.S. attorney in Butte with an assistant in Billings 
and an assistant, I believe, in Great Falls to serve a State which 
covers 700 miles from east to west and another 300 miles fro111 nortih 
to south. 

I think the custom in the past has been that U.S. attorneys, whether 
they are prosecuting a case before the magistrates' system or before 
the district judge, rely almost exclusively on the investigativ~ s~rvices 
of the Federal Bureau of Investigation, and that 'has been a slgmficant 
problem in terms of having the manpowel' to go out and investigate 
crimes and present a good case for pl'osecution. I understand there is 
no legal reason why U.S. attorneys could not rely on local law enforce
ment services, including those of tribal officials, to form this investiga
tive service. I think if that custom were adopted there would be a 
significant improvement in the capabilities of U.S. attorneys' offices to 
police criminal activity on 'l'eservations. 

Before turning the microphone over to my colleague, I would like 
to mention two other legislative proposals which were presented at OUI' 

Phoenix session. I think they should be viewed in the same context by 
the committee as it, considers this very complicated question of juris
diction on Indian reservations, namely, a proposal to amend the.In
dian Civil Rights Act to increase the sentencing power of tribal comis, 
and, second, it proposal to amend w'hat is called the "Assimilative 
Crimes Actt title 18, United States Code section 13, an amendment 
which would authorize Federal authorities to prosecute essentially tri
bal offenses or offenses of tribal ordinanc~s. 

The legislative history to the 1968 Indian Civil Rights Act reflects 
a sense of Congress that they were simply incorporating the penalty 
provisions which presently govern Courts of Federal Regulation, or 
CFR comts, that is, a $500 limit on fines that those courts can impose 
and a 6-month detention limit.. Those limits existed in the Federall'eg
ubtions prior to the 1968 Civil Right.s Act. It is my nnderstanding of 
the legisln,tive history that they were simply borrowed and incorpo
rated into the 1968 Indian Civil Rights Act with little, if any, atten
tion directed to the effect of imposing those nenalty limits on tribal 
courts as distinct from the Code of Federal Regrllation court's which 
are really just arms 01' instrmnentalities of the Federal Government. 

I think the progress the tribal courts have been making in increasing 
their capabilitv to effectively administer justice warrants an examina
tion of amending t.hose penalty limits ann setting them at some rea
sonable level. 

Second, the Assimilative Crimes Act, which has been on the books 
for quite a while, exists for the purpose of authorizing Federal au
thorities to, in effect, fill in a vacuum in Federal law when they are ex
prcising jurisdiction over what. is called Federal enclaves~the Na
tional Parks Service, militarYl'esel'vat.ions, and to some extent Indian 
reservations. The idea t.here. again. essentially was that Federal stat
utes would not covel' a lot of housekeeping kinds of offenses and that, 
therefore, Federal authorities were aut.horized to, in effect, borrow or 
assimilate State law to ma~m sure that. they had authority to prosecute 
where there. W(,Te vaml11ms m Federal law. 
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I think that rationale applies equally to tribal offenses. That is, 
where you have Federal authority, whether it is presenting cases be
fore magistrates or district courts, policing Indian reservations where 
the areas of jurisdiction are properly spelled out, they should also be 
able to police reservations and enforce tribal ordinances against non
Indians since that vacuum results from the Oliphant case. 

I think there is adequate justification, and this is, in a sense, a spe
cial case where the Federal authorities would be using their discre
tionary power to enforce the Assimilative Orimes Act. If the Assimi
lative Crimes Act included tribal ordinances. I think that would be a 
significant help to Federal authorities in tei'ms of being able to re
spond to a vacuum in the law that results from the Oliphant case. 

I would like, at this tirrne, to ask my colleage, Mr. Hall, to amplify 
our testimony with respect to the issue of tribal courts. 

Mr. HALL. Mr. Ohairman, at the Phoenix meeting which our orga
nization conducted, we took some 300 to 400 pages of testimony. We 
are not going to attempt to summarize a11 that to this committee, but I 
would like to point out one overriding conclusion, which came out of 
it as far as our staff's ability is concerned in analyzing that testimony. 

Tribal courts can indeed and should serve a very important and 
long-term function in !l!ddressing the law enforcement problems in In
dian country. There was a great deal of discussion at the proceedings 
about the shortcomings in tribal courts, and they are great, indeed. 
There is no question about that. Those of us who worked with them 
actively see it daily. 

There are approximately 120 Indian courts in the Unitf'd States 
exercising a whole range of jurisdiction, some fairly and efri;ctively
civil and criminal jurisdiction both-some with great shortcomings, 
which is going to take a lon.g-term effort. to overcome. 

The. people who testified at our proceedings presented a long list,a 
litany: if you will: of shortcomings of the tribal court system, and they 
were very, very consistent with a survey which the American Indian 
lawyer trnining program conducted in 197'7 and a survey which the 
Native American Indian Oourt Judges Association conducted the fol
lowing year. The list was long, and it was somewhat discouraging in 
the sense that it is going to take a long-term effort to overcome. 

They talked a great deal about the need for better court fooilities, 
!wross-the-board court facilities all the way from courtrooms to facili
t.ies for clerks, to holding rooms, to jails, et cetera. They talked at some 
length about the need for better training for all court personnel: 
.Judges, prosecutors and defenders, law enforcement officers, clerks, et 
cetera. They talked at some length about the need for more prosecutors 
and defenders in tribal court systems, the need for research· support, 
law libraries, law interpretation services, better recordkeeping, and 
more effective appellate systems. 

They also felt confident, however, tJhat all of that could be done. As It 
result,' there was some discussion of a concept which our organization, 
again, came up with about 2 years ago. That is to create a federally 
assisted entity which we characterize as the Indian Tribal Justice 
Center. 

This would be an institute which would provide research fooilities, 
training, and day-to-day advice to those tribal courts that requested it. 

62-696 0 - 80 - 8 
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Its purpose would be the long-term upgrading and support of the 
tribal judiciary. 

We would suggest that that institute could serve an important role 
in helping tribal courts to fill some of the gaps in law enforcement in 
Indian country which we a·re addressing today including, I might add, 
in some circumst.a.nces, the exercise of criminal jurisdiction over non
Indians. 

However, our written testimony suggests that a possibility, short of 
a massive delegation of criminal jurisdiction to the tribes, is this. Some 
tribes may not want criminal jurisdiction over non-Indians at all, and 
some of those tha.t may want it do not have currently the facilities or 
the capabilities to exercise jurisdiction fairly amI efficiently; some do. 
vVe are suggesting that consideration be given to establishing a criteria 
by which criminal jurisdiction over non-Indians should be delegated 
bitCk to tribes, by, presumably, the Department of Interior or the 
Department of Justice, in those circumstances in which the criteria 
were met by the tribal courts and the governing body on that reserva
tion. The criteri'a. could be a look at the tribal court, its effectiveness, 
the size of its caseload, what percentage of non-Indians might be living 
on the reservation, and so on. 

If a tribe requested that delegation of criminal jurisdiction and com
plied with the criteria, then it could be delegated back. I say "dele
gated" because it is really.a Federal jurisdiction whic:h is being dele
gated to the tribe. 

The point of those hearings and the point of our testimony this 
morning, in effect, is that tribal courts, we feel, should not be ignored 
as a via:ble institution for dealing with law enforcement problems in 
Indian country. And adchessing their problems and their needs should 
necessarily, be a part of the overall look at law enforcement in Indian 
country . 
. Thank you, Mr. Chairman. 

Sena.tor MELCHER. Is your testimony in favor or not in favor of leg
islation being drawn up-of enactment of S. 1181 ~ 

Mr. PARKER. May I respond to thrut, Mr. Chairman? I think it could 
best be characterized as neutral. ,Ve are a private orga,niza,tion. Tribal 
representatives are more than prepared to respond and take positions 
on that. Clearly, a proposal to authorize and encourage triba.1-Stat,e 
compacts, tribal-State agreements, is something well supported out in 
Indian country, but obviously there have been people who have raised 
significant questions about the langua.ge of the bill and whether it is 
actually needed as a mrutter of law. 

Senator MELCHER. Are you testifying in favor or not in favor of 
section 161 (i) of S. 1722? 

Mr. PARKER. I think there is little question, Mr. Chairman, that wp 
could report that, to the extent that we know the position of t.ribal 
representatives, they are overwhelmingly in favor of the l'ptl'ocession 
provision in the Criminal Code. 

Senator MELCHER. Does that mean they have given it attention, or 
have you had any indication? 

Mr: P.\RKER. I 'think the .TnRtice Denal'tment held hearings in the 
lnRt Congress a.nd in the Oongress before that-J beHeve the 94th Uon
greRR. The bill. S. 2010. was introduced, and extensive head.ngs were 
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held before the then Interior and Insular Afbirs Committee. S. 2010 
was essentially a retrocession proposal. At that time, the national 
Indian organizations and representatives of tribal organizations were 
unequivocally in support of that proposal. A.nd the section in the 
Criminal Code provision essentially tracks that proposal in S. 2010 
in concept. 

Senator MELCHER. My understanding is tlmt S. 2010 was not acted 
on in any way, even in the committ.ee. 

Mr. PARKF.R. That is right. There were just hearings held, and I 
do not think the committee took a vote or any action on it. 

Senator MELCHER. It is also my understanding that. in the last 
Congress the predecessor of S. 1'722, or whatever it was, did not orig
inally contain this particular section. That was inserted aiter. I think 
two witnesses testified for it. Is that correct? . 

Mr. PARKER. I am not sure of the recolxl there, Mr. Chairman, but 
I believe that you are correct-that the provision was inserted at 
markup. It was a committee-proposed amendment. 

Se.nator MELCHER. So it was not. a question of the committee asking 
for testimony on it; it was just added on later. 

Mr. PARKER. The history of that particular provision in the Criminal 
Code--and I can speak from some personal knowledge, having boon on 
the staff of the Interior Department Solicitor's Office at. the time the 
Brown Commission first came up with their proposal, which was the 
first vehicle for the Criminal Code Reform Bill--

Senator MELCHER. 'What year was that ~ 
Mr. PARKER. I believe it was 1972. 
At that time, they did not include a retrocession provision. S. 1 

was the first bill actually introduced to reform the code, and that 
contained no retrocession provision. 

Senator MELCHER. Did you say it did or did not? 
Mr. PARKER. It did not. 'l'hat is my understanding or my recollection. 

But I also can speak from personal knowledge, that the committee 
staff was simply UlH1ware that that was an issue. I believe th!lit the 
.Judiciary Committee and its staff was presented with the Indian posi
tion. They responded by including the retrocession provision, so, 
essentially, it was a mat.ter of oversight. 

I do not feel, based on my personal knowledge of the background 
of that bill, that there was a conscious, deliberate decision made by the 
bilFs sponsors not to include that section. 

Senator MELCHER. You are aware, of course, that when a Senate or 
a House committee presents a bill and asks for testimony on the bill, 
the provisions that are in there are open for anyone to give their opin
ion on. Along that same line of thought, if the bill would mean, for 
instance, the State of Cal~fornia had a full assumption of jurisdic
tion. an Indian tribe 01' band in California, if it were to ask for retro
cession, would have it easily granted. 'We might assume that it might 
bo easily granted. 'What does that mean for the State of California? 

Mr. PARKER. ,;Vith respect to the State of California, I think, ob
viously, the State is going to have an interest in whether those tribal 
governments have the capability to effectively administer justice with
in the territorial boundaries over which they would have jurisdiction. 

Senator MELCHER. Under the terms of this section, as I understand 
it, the State of California does not have anything to say about it. 
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Mr. PARKER. That is correct. That is my interpretation of the sec
tion; that it does not provide for a State approval or veto. 

Senator MELCHER. Should they have something to say about it ~ 
Mr. PAUKER. As a practical matter, I am sure their representative 

would make their views known to the Secretary of the Interior in 
the context of his review of a tri'bal resolution and request for 
retrocession. 

Senator MELCHER. As I read this section, the Secretary is not di
rected, required) or even encouraged to ask the State of California 
what their views are. In fact, it could be granted without the State 
of California knowing that it was being granted, could it not ~ 

Mr. PARKER. Theoretically, but as a practical matter I doubt that 
would be the case. 

Senator MELCHER. ",\Vhy do you say that? 
Mr. PARKER. Because of the present-day expeluence. Under the 

Indian Child vVeHare Act retrocession provision, the Indian Child 
vVelfare Act is narrowly drawn, and it only authorizes retrocession 
of jurisdiction over child custody matteI'S. And under the same essen
tial mechanism, that ls, a tribe presents a petition, the Secretary 
reviews it--

Senator MELCHER. I noticed that in your testimony. But., is there 
not a great cleal of difference between that act and the basics of 
maintamin¥ law and order? Is not the Indian Child Welfare Act 
dealing wit11 the Indian child ~ 

Mr. PARKEU. That is correct. It is confined, as I said-narrowly 
drawn-to jurisdiction over Indian child custody matters. 

Senator MELCHER. As such, would there not be necessarily a major 
and prime concern with, first of all, the welfare of the child, and 
second, the tribe ~ So, when we aTe talking about retrocession, we are 
talkinO' about how it affects everyone on the reservation. 

Mr.PARKER. In the context of the Oliphant case, this bill would now 
authorize retrocession over criminal jurisdiction, and if you read that 
with the Oliphant case, that means retrocession of criminal jmusdic
tion, essentially, over tl'iba.l members. 

Senator MELCHER. The pract.ical thing is this. If the State has been 
providing law enforcement mechanisms or court mechanisms, what is 
:in place now would be severely disrupted by retrocession. 

Mr. PARKER. I rum not sure. This is fl. barebonos section. 
Senator MELCHER. You have the key point right there. That is the 

purpose of my questioning of yon on this particular section. It is so 
bare as not to envision any State interest in the matter nor, for that 
matter, any individual citizen who happened to be a non-Indian resi
dent. I think the bill is weak there. I would assume that if there had 
been testimony by the States, it would be important. I think we are 
talking about the entire State of Califorma, the entire State of 
Nebraska, the entire State of Oregon, and the entire State of Wiscon
sin, just to name a few. 

If the request for retrocession were made-which mayor may not 
be made by a tribe, or for a group of tribes, or all the tribes in one 
State making a request at the same time-it might have a serious im
pact on the State itself, it would seem to me. The State would want 
to have some knowledge, or some function, or some criteria laid down 

--- - -----------------.--------------------~ 
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on whether the Secretary might or might not grant the request of the 
tribe. 

Mr. PARKER. I go back, Mr. Chairman, to practical experience. The 
State officials are as free as tribal officials are to present their views to 
the Interior Department and the Secretary of the Interior. I think, as a 
practical matter, they have had a lot more clout than tribal representa
tives. So, if they are opposed to a petition for retrocession because they 
feel it would create a serious practical problem in law enforcement 
within the boundaries of their State, they are perfectly free to make a 
very strong case with the Secretary of the Interior. The bill does not 
say that the Secretary does or does not entertain State views, but as 
a practical matter I am sure he would. A Cabinet member is a practical 
politician and certainly responsible to political considerations. 

Senator MELOHER. I have lived in Montana with the decisions made 
by the Secretary of the Interior on a whole host of things. It does not 
make any difference if we think they are doing the right thing >in the 
Bureau of Land Management in the adoption of a general regulation, 
hut we generally !include in the bills we pass, in dealing with that mat
ter, some requirement of listening to the States or listening to the in
dividuals who would be affected by them .. 

But this section, as I read it-and I may be missing som6thing
but I do not think this section even requires them to put it in the 
Federal Register to notify them which is always standard procedure, 
so that people who are interested will be at least notified that the 
Secretary is about to make a decision that might affect them. 

Nevertheless, it is not your bill, and it is not my bill either .. I 
want to make that very clear. We were never consulted, as a commIt
tee, on this particular section in this Congress. Perhaps the committee 
was consulted in the last Congress and, indeed, Chairman Abourezk 
was on both of the committees, so he was well aware of what was 
happening. And now Senator DeConeini is sitting on both this com
mittee and the Judiciary Committee, so we cannot now claim that we 
do not have some knowledge of it. But we were not asked, as a com
mittee, to provide any guidance for this section before the bill was 
reported. . 

When I become It ware that this section did, indeed, layout this 
procedure for retrocession, I asked Chairman Kennedy of the Senate 
Judiciary Committee to give us some opportunity for input prior to 
reporting the bill. He did not find it proper or reasonable at that time 
to allow us to have an input. I cannot disagree with his judgment on 
that because he felt that the bill had been voted on by the committee 
and reported out, and all that was needed was to draft the report. So, 
from his standpoint, I can understand Senator Kennedy's reluctance 
to allow us to have any input at that particular time. Perhaps we 
should, as a committee, have been more timely with our request. 

Nevertheless, that is the way the circumstances unfolded III regard 
to this section of the bill. I think it is a particularly objectionable 
section as it is dm wn. That is part of the purpose of these hearings
to see whether we can present some testimony on how to address that 
section, if it is to remain in the bill, and improve upon it. 

Mr. PARKER. Perhaps I could make one final point, Mr. Chairman. 
In addition to keeping it in the context of an analysis of this particular 
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section, Olle should also consider that the existing law, the 1968 amend
ments to Public Law 280, authorized retrocession. Some States-
Nevada, for example-by wholesale State action returned jurisdiction 
to an the tribes, which includes a number of very small tribes that 
wer(~ having difficult problems exercising that responsibility. In 
Nebraska, I understand that two tribes have retroceded. In 'Wiscon
sin--which you mentioned-the Menominee Tribe is now exercising 
triual jurisdiction. 

In addition, recent court cases have concluded that what jurisdic
tion does exist is concurrent betweeil the tribe and the State. 

So, if you keep all of that in context., the precedent making or the 
effect of this proposal would be somewhat tempered, and what is really 
the crucial question is whether this is going to result in a wholesale 
turnover of jurisdiction to small tribes or to tribes which do not 
presently have the capacity. I think the record would sh'Ow that that is 
very unlikely. 

As to the issue of whether the State ought to have at least a role of 
being consulted with respect to a petition, I believe a strong argument 
could be made that Federal policy has been to view these questions as 
questions between the tribe and the Federal Government-a govern
ment-to-government relationship-and the States have not gen.erally 
been part of that process. I would argue that this is COilsistent with 
longstanding Federal policy. But, as you said, it is not my bill, either. 

Senator l\bWHER. 'Well, it is not such longstanding Federal policy. 
Since the passage 'Of Public Law 280, it seems that Federal policy has 
changed. 

Also, the question arises: If it is only needed by one or two States, 
then what does the record show the one 01' two States have agreed on? 

Mr. PARKER. I think in Oalifornia, for example, the majority of the 
tribes are very small. I do not believe that there has been a serious 
initiative or the question has not been seriously examined. 'With respect 
to some of the otlw)' reservations, such as in Oregon, sizable reserva
tions, I think these tribes possess the potential to adequately exercise 
that jurisdiction. 

Senator MEwHEH. If a State can agree to retrocession for an indi
vidual tribe-and if it is true, and I am sure it is true, from the testi
mony of the previous witness. that the Governor of 'Washington is 
in favor of this action-does that mean the Governor is in favor but 
the legislature is not in favor? 

Mr. PARKER. "'Te have the representative here. 
Senator l\bLCHEH. Mr. DeLaOruz ? 
Mr. DELAORUZ. "'Te had both the former Governor and the present 

Governor submit testimony regarding this whole issue. Governor Dixie 
Ray submitted testimony to the Judiciary Oommittee favoring retro
cession. She ,vorked for a smooth transition, government to govern
ment. 

The key chairmen of the various committees in the Washington 
State Senate and House passed a resolution in their last session for 
intergovernmental relations with the Indian tribes in the State, and 
they just finished their session. That committee is going to meet. 

The problem we have is the attorney general. H'Opefully, after 1980, 
W(l will have a new llttorney general. and we will not even need this 

I 
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bill because we will have all the people in the State legislature want
ing to turn jurisdiction back to us. But that. is the way it is starting 
to look in the State of Washington. It is in the attorney general's 
office-the only opposition. 

Senator MELCHER. The attorney general? 
Mr. DELACRUZ. Yes. He said he won the Yakima jurisdiction case. 

And the legislature and the Governor had people come back with a 
Yakima request for appropriations to take care of that void. There 
are supposed to be certain jurisdiction areas that the State has juris
diction over-over that 1.4 million-acre reservation. I nr,te that noth
ing came out of the attorney general's office nor was anything Intro
duced in the State legislature to appropriate the money to fill the 
vacuum that the Yakima Tribe and Federal Government was provided. 

Senator MELCHER. The point comes up, of course, of the Indian 
reservation where a high percentage, not necessarily the majority, are 
non-Indian. They may fully desire that the Indian reservation not 
retrocede. But there is no part of the arrangement in this particular 
section of S. 1722 where they may take part in that decision. I would 
suspect that that has something to do with the legislature's action, 
one reason why they do not want this type of legislation passed. 

We simply have not been apprised of a great number of tribes being 
in favor of that option; that they could either exercise or not exercise 
and ask for retrocession. But the purpose of the public hearings is to 
find out how many tribes would be interested in retrocession. 

I appreciate the testimony of both of you in all these matters of 
jurisdiction. The committee will be anxious to review also anything 
further you wish to submit concerning your meetings in Phoenix, 
Ariz., and any other matters you believe are pertinent. 

Our hearing record will remain open fur at least 30 days because we 
realize that written testimony will be submitted by a number of wit
nesses, and we, of course, want to read that prior to any action on the 
Federal magistrates concept or action on S. 1181 since S. 1722 is 
already awaiting action on the Senate floor, and that may be within 
the matter of the next 2 or 3 weeks. 

1Ve would appreciate it if anyone who has further testimony with 
l'egard to that particular section of S. 1722 dealing with retrocession 
would get that testimony to us as soon as possible, hopefully even 'by 
the end of this week. W'hatever this committee's recommendation on 
this pa.rticular section will be, we need to formulate that view within 
the next 10 days, should the bill be taken up on the Senate floor within 
that period of time. 

Thank you very much. The committee is adjourned. 
["Whereupon, at 12 :35 p.m., the hearing was adjourned to h!l!OnVene 

at 10 a.m., Tuesday, March 18,1980.] 



JURISDICTION ON INDIAN RESERVATIONS 

TUESDAY, MARCH 18, 1980 

U.S. SENATE, 
SELECT COMMITTEE ON INDIAN AFFAms, 

W (UJhVngton, j) .0. 
The committee met, pursuant to recess, at 10 :10 'a.m., in room 1224, 

Dirksen Senate Office Building, Senator John Melcher (chairman of 
the committee) presiding. 

Present: SenllJoor Melcher. 
Staff present: Ma.x Richtman, staff director; Peter Taylor, special 

counsel; Jo Jo Hunt, staff attorney; Tim Woodcock, staff Ifl,ttorney; 
Susan Long, professional staff member; and Doris Ballard, secretary. 

Sena,tor J\lIELOHER. The committee will come to order. 
This momullg we will continue our hear.ings on S. 1181, Section 161 

(i) of S. 1/i22, and the Federal magistrates concept. All three have to 
do with jurisdiction on Indian reseI'V'ations. 

The first witness this morning will 00 Rick Laws, Deputy Assistant 
Secretary for Indian Affairs, Department of the Interior. . 

STATEMENT OF RICK LAVIS, DEPUTY ASSISTANT SECRETARY 
FOR INDIAN' AFFAIRS, DEPARTMENT OF THE INTERIOR, 
ACCOMPANIED :BY HANS WALKER, ACTING ASSOCIATE SOLICI
TOR, DEPARTMENT OF THE INTERIOR; RALPH REESER, CHIEF, 
LEGISLATIVE LIAISON OFFICE, :BUREAU OF INDIAN AFFAIRS; 
AND GENE SUAREZ, CHIEF, LAW ENFORCEMENT AGENCY, 
DEPARTMENT OF THE INTERIOR 

Mr. LAVIS. ThllJnk you, Mr. Chairman. . 
Mr. Ohait'man, I would ask that my statement on S. 1181 be made a 

part of the record. 
Senator MELOHER. Without objection, it will be made a part of the 

record at the end of your testimony. 
[The statement 'appears on p.131.] 
Senator MELCHER. You may proceed. 
Mr. LAVIS. Before I proceed, let me indicate that Mr. Hans Walker, 

Acting Assooiate Solicitor for Indian Affairs is to my left, and to my 
right is Mr. Ralph Reeser, who is the Chief of our Legislative LillJison 
Office. 

Mr. Ohairman, I am pleased to testify in favor of S. 1181, the 'fribal 
State Compact Act, with certain amendments which are more fully set 
out in our report to this comm~ttee on the bill. 

(117) 
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S. 1181, would authorize the States WIld Indian tribes to enter into 
agreements and compacts respectinp jurisdiction and governmental 
operations in Indian COlUltry. Title I would authorize jurisdictional 
agreements and compacts for periods of up to 5 years be.tween States 
and Indiu,n tribes. It would also permit the Secretary of the Interior to 
provide financial assistance for the implementation of such a.greements 
and compacts. 

Title II would direct the Secretary to enconrage the est.;'\;blishment of 
joint tribal-State orga.nizations to confer on jurisdictional questions 
existing between the parties. 

Title III would grant Federal district courts jurisdiction over civil 
actions brought by the parties to enforce agreements and compacts 
authorized by the bill. 

The U.S. Supre.me Courtlhas consistently held that State jurisdiction 
over tribal members or infringement on the self-governing power of 
a tribe is permissible only with the consent of the Congress. A tribe 
may not unilaterally grant a State any jurisdiction over tfiibal mem
bers. 

The bar to St,ate jurisdiction on Indian reservations has, however, 
been modified by t.he Court where essential tribrul relations are not in
volved and the rights of Indians are not jeopardized thereby. Thus, 
snits by Indians against non-Indians have been permitted in State 
courts and those courts !have been pelllnitted to try non-India.ns who 
('ommit crimes ,a.gainst. each other on l), reservation. 

However, if a crime is' committed by or agn,inst an Indian, tribal 
jurisdiction or jurisdiction expressly conferred on another court by 
the Congress has remained exclusive . .A!bsent gov~l'ning acts of Con
gress, the decisions in the cases set out in our report on the bill indi
cate t.hat t.he question has been whet.her State action infringes on the 
rig1ht of reservation Indians to ma.1m t.heir own laws and be ruled by 
t.hem. 

Enact.ment of S. 1181 would provide clear authority for jurisdic
tionn.l agreements between Indian tribes and States. W' e believe that 
sneh agreements would lead to the more effective nnd efficient discharge 
of governmenta.lresponsibilities in Indian arens. 

flo lUll would not ell!large or diminish the governmental powers of 
States or Indian tribes. It would simply allow these entities to allocate 
between themselves certain governmental responsibilities. 

Thus, agreements would vn.ryas the circumstances demand and the 
participants deteTmine to be best. Allocation of responsibilities by the 
involved pa.rties would !be consistent ,vith tlhe policy of Indian self
detel'minn.tion and is, we bCllieve, prefera;ble to the allocation of such 
responsibilities by the Federal Government. 

S. 1181 would not provide that agreements and compacts must be 
approved by the. Secretary of the Interior. Many agreements, however, 
would undoubtedly involve tritbes with constitutional provisions re
<1uirin.~ clepa.rt.menta.l approva,l of any tribal resolution relating to the 
administration of justice, ,:,\7he1'8 such a requirement applies to a tribal 
resolution implementing an a.greement or compact, that resolution 
would, of course, be sttbject to departanentnJ approval. 

Agreements involvhlg tritbes that have no sUCih constitutional re
quirement wonld not be subject to sueh approval. Appearance of the 
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Secretary's signature on an agreement or compact for purposes of 
pUblication in the Federal Register, as required by secti011 101 (c) of 
S. 1181, would not constitute departmental approval of such agree
ment or compact. 

Title I of S. 1181 would also provide, upon agreement by the Sec~ 
retary, for Federal financial assistance for the implementation of 
agreements and compaots authorized by the bill. We note t.hat agree
ment by the Secretary cannot c.a.rry with it any obligation for fund:ing 
beyond those funds available to the Secretary under the appropria
tions acts for the year in which the Secretary's agreement is given. 

Title II of the bill would authorize the payment of expenses for 
the activities of individuals involved in addressing jurisdictional 
issues. 

As already stated, we support a congressional grUillt of authol-ity for 
State and tribal governments to enter into oompacts. However, we do 
not support the authorization of financial assistance, as provided' by 
sect.ion 102, to pay for personnel; administrative, and indirect costs 
resulting from such compacts. 

Since the bill does not involve any shift of Federal responsibilities 
to the parties but is rather a redistribution of existing responsibilities 
among the palties, we see no justification for Federal funding of 
strictly State and local at-tivities. At a t.ime when both Congress and 
the administration are striving to curb Federal financial obligations, 
we believe the enactment of thIS additional financial assistance would 
both set a costly precedent and be unwarranted. 

However, we would not object to the retention of the provisions or 
section 102 (d), which would facilitate funding of compact functions 
through existing ageney programs, if amended by adding before the 
period at the end thereof the following: "in accordance with statutes 
and regulations governing the use of such funds." This would maIm 
clear that the funds could not. be used for activities other than those 
intended by other authorizin~ and appropriations legishl;tion. 

\7\Tith respect to title II of ~. 1181, we believe, that the authorization 
of appropriations for the subject activities should be made under the 
Snyder Act-the generalBIA appropriations authority-and accord
ingly we urge deletion of the appropriations authorization for title II. 

Our report on S. 1181 includes some additional suggested amend~ 
ments to S. 1181 including amendments which were also suggested to 
the committee by the Department of Justice. \iVe believe that the en
actment of S. 1181 with the amendments suggested would provide an 
effective means for Indian tribes and States to resolve their jurisdio
tional conflicts. 

This concludes my statement on S. 1181. 
Concerning S. 1722, we strongly support the premise of section 161 

(i) that Indian tribes should have a decisive voice in determining 
which governmental entities are to have, and the extent to whicJh they 
shall have, civil and criminal jurisdiction over the reservations of such 
tribes. 

Section 161(i) of S. 1722 would provide for a reacquisition by the 
United States from States of criminal iurisdiction over Indian country 
which the States received under Public Law 83-280 or other Federal 
statutes. The reacquisition in each case would be based on a tribal 



120 

resolution approved by a majority vote of the affected Indians in Ull 
election called by the Secretary of the Interior. The reacquisition would 
be subject to the consent of t.he Secretary and would be effective 90 
da~s fC!llowing .ado~)tion of tho resolutiC!n. . .. 

SectlOn 161 (J) of S. 1722 would provlde that '[\, Federal reacqmsltIon 
of jurisdiction under subsection (i) would not cut off Sta.te court 
jurisdiction or the application of State law with regard to offenses 
committed prior to the effective date of the Federal reacquisition. 

The purpose of section 161(i) of S. 1722 is to enable Indian tribes, 
which are subject to State civil and criminal jurisdiction as the result 
of certain Federal legislation, to ha,ve that jurisdiction restored to the 
United States and the tribes under certain circumstances. The Oongress 
had granted some States some jurisdiction over Indians prior to the 
1950's. However, the major legislative actions were taken in the 
1950's in accord with the now discredited policy of termination of the 
special Federal-Indian relationship. Of these legislative acts the most 
far reaching has been Public LaJ;v 83-280. 

The Congress adopted House Concurrent. Resolution 108 on 
August 1, 1953 (67 St..'tt. B132). One of the expressed purposes of the 
resolution was to subject Indians within the United States to tho same 
laws as were applicable to other U.S. cit,izens, thus subjecting Indians 
to State jurisdiction. 

Oonsistent with this policy, on August. 15, 1953, Congress enl1cted 
Public Law 83-280 (67 Stat. 5(18) which divided the States into three 
groups, each of which was either granted civil and cri!llinal jurisdic
tion ovm' Indian country 01' was given ,a method by which such 
jurisdiction could be acquired. ,Ve are enclosing a more detailed state
ment of the provisions and history of Public La:w 83-280 with this 
report. 

Senator MELCHER. That will be included in the reco11d along with 
your prepared statement. 

[History of Public Law 83-280 and related provisions appear on 
p.134.] 

Mr. LAVIS. House Qoncurrent Resolution 108 expressed the sense of 
t.he S3d Congress that Indian tribes should be freed from Federal 
supervision at the earliest possible time and Indian propel.'ty should 
be tr'ansferred to the Indip,n owners free of any Federal trust. The S3d 
Oongress was attempting to compell1ssimilation by severing Federal
Indian relations and discontinuing Federal protection and services to 
Indians. Oonfel'l'ing jurisdietion on States over Indians and Indian 
eountl'Y was one importl1ntstep in the process. . . 

House Concurrent Resolution 108 has never been expressly repudl
nted, but termination has been repudiated as a Federal 'policy by the 
executive branch in statements by Presidents Johnson, Nixon, and 
Fore1. President Oarter has spoken or asslll'ing the maintenance of our 
trust responsibility for our Indian citizens. 

Congress h't}s by implication repudiated termination as a Federal 
policy by enacting the Indian Se1f~Determination ~nd Education ~s
sishmce Act (25 U.S.C. 450; PublIc Law 93-638) m 1975. In sectlOn 
~ (b) of that act the Congress declares its "commitment to the mainte
nance of the Federal Government's unique and continuing relation
ship with and r(lspon!'lihility to t.he Indian people through the est.ab
lishnwllt of a ll1t\:mingflll Tntlinn l'I.{>lf-l1eterminlltionpolicy '" '" "''' 
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Further evidence that the policy of termhai>t1on has been discredited 
is Public Law 93-197 (25 u.,s.C. 903) which provided for the restora
tion of the Menominee Indian Tribe in Wisconsin to full Federal 
services and Indian reservation status with land once again held in 
trust by the United States. Two other restoration acts have been 
enacted since the Menominee Hestoration Act. 
T~eCivilRights Act of 1968 (Public Law 90-234; 82 Stat. 77) now 

reqUIres tribal consent before any States may assume further juris~ 
diction over Indian country. However, the impact on tribes of :r,re-
1968 State assumption of jurisdiction is heavy. Some Indian trIbes 
under State jurisdiction have complained loudly of State and local 
government refusal to provide 'Police protection on reservations, of 
discrimination against Indians in arrests and convictions, and of in
ability of State and local officials to understand Indian values, moral 
standards, social organizations, and attitudes. 

Further, tribes complain that States have attempted to move into 
jurisdictional areas not authorized by Public Law 83-280, such as 
taxation and zoning. Other problems stem from unclear jurisdictional 
boundaries where States have assumed partial jurisdiction. The result 
is confusion, conflict, and inadequate law enforcement services for 
many of the tribes involved. . 

It is difficult to precisely estimate the costs to the United States 
that would result from the enactment of section 161(i). However, we 
believe that the.maximum, if there were a wholesale' reacquisition of 
all criminal jurisdiction acquired by States, would be one-time start 
tlp costs aggregating $10.5 million and annual costs thereafter aggre
gating $8 million. We defer to the .J ustice Department as to the sum of 
their additional expenses. , 

Either section 161 (i) should be amended, or by regulation we would 
set out the procedure required to obtain the secretarial consent called 
for in the section. 

Under such a 1?l'ocedurea tribe seeking an end to State-acquired 
criminal jurisdictIOn would have the primary responsibility for draw
ing up a plan to implement a tribal law enforcement and court sys
tem, if it does not already have an adequate one in place, to replace 
the State jurisdiction for all but the major crimes for which Federal 
jurisdiction is appropriate under current law. 

The current maximum limitation on tribal court sentences-6 
months in jail and a $500 fine-is set out .in section 202 of t~e Ciyil 
Rights Act of 1968 (25 U.S.C.1302). Only ill the mostextenuatillg Clr
cumsbmces~for example, where a breakclown of State law enforce
ment threatens lives-would we consider a reacquisition of criminal 
jurisdiction for which it would be necessary for the BIA to establish 
11 BIA Court of Indian Offenses and a BIA police force instead of 
tribal courts and tribal police. 

Such a procedure would also require Department of the Interior and 
tribal consultation wuth the a,ppropriate State and local official's and 
with the Department of Justice on the tribe's request and plan in order 
to assure that the ending of State jurisdiction is achieved in a desir
able and orderly fashion. 

In addition to the above consultation such a procedure would pro
dele for approval of the Federal reacquisition if: No.1, the tribe's 
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plan contruins an adequate criminal law and order code; No.2, the tribe 
has the capacity to implement the plan and, if the plan calls for Fed
eral assistance, such assistance can begin as proposed; No.3, the resi
dent tribal membership is not so small or scattered as to make the Fed
eral reacquisition of criminal jurisdiction clearly impracticable; and 
No.4, in cases where the tribe has proposed only a partial Federal 
reacquisition of criminal jurisdiction, the proposed allocation of juris
diction among the tribe, the United States, and tJhe State is prac
ticable, and the appropriate State official has agreed that the appro
priate jurisdiction will remain with the State. 

Because it might not be possible for the required consultation, tribal 
election, and development of an acceptable tribal plan to all be accom
plished within 90 days of the adoption of a· tribal resolution, we rec
ommend that section 161(i) be amended by inserting "(or such late! 
date as may be agreed to by the chief executive officer of the tribe and 
the Secretary of the Interior)" on page 354, line 23, after "such grant 
or assumption,". This would avoid the necessity for Secretarial dis
approval of a request when the necessary requirements cannot be met 
within the 90-day period. 

The Office of Management and Budget has advised that there is no 
objection to the presentation of this statement from the standpoint of 
the administration's program. . 

This concludes my statement on S. 1722. 
Finally, on the magistrates question, I will read from the statement 

prepared by Hans Wallmr. The subject has its origins both in the long 
established legal status of jurisdiction on Indian reservations and in 
recent developments in the law. 

Under the General Crimes Act (18 U.S.C. 1152) the Federal Govern
ment has long exercised jurisdiction over offenses committed by non
Indians against Indians and crimes by Indians against non-Indians. 
In 1883 the Supreme Court ruled in Orow D-og that crimes committed 
by Indians against other Indians in Indian country are within exclu
sive tribal jurisdiction. 

Congress responded by passing the Major Crimes Act, providing for 
Federal jurisdiction over certain serious offenses when committed by 
an Indian on an Indian reservation, without regard to who the victim 
is. The Supreme Court has ruled in tJhe M cBmtney, Dmper, and M (lfl'
tin decisions that States have exclusive jurisdiction over offenses com
mitted by non-Indians against other non-Indians in Indian country. 

While Federal jurisdiction over crimes in which both accused and 
victim are Indians is limited to certain specified serious crimes, the 
United States has jurisdiction over even the most minor offenses in
volving Indian against non-Indian or non-Indian against Indian. A 
problem is thereby created because the Federal criminal justice system 
is designed primarily for serious cases. 

This is reflected in the familiar expression, "Don't make a Federal 
case of it !"-meaning, "Don't treat it as a serious matter." The view 
that Federal courts should be reserved only for the most serious of
fenses is also reflected in the FBI's policy of emphasizing quality not 
quantity in deciding where to place its investigative priorities. 

Because of the Federal Government's special concern for the pro
tection of Indian interests-as described in both the [{ agama and 
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Oliphant decisions-Congress has chosen to make a Federal case of 
the prosecution of offenses that are ordinarily regarded as rather 
minor. 

In most instances the Federal criminal justice system can afford to 
concentrate only on the most serious offenses because Sta.te courts hav.e 
ample jurisdiction over most minor offenses. Even when a minor 
offense does violate a Federal criminal statute the U.S. attorneys 
frequently decline to prosecute since they know the matter can be 
handled adequately in State courts. . 

To a certain extent this approach also works with tribal courts;, 
Tribal courts, however, operate with two major limitations on their 
jurisdiction that are not imposed on State courts. Since the passage in 
1968 of the Indian Civil Rights Act tribal courts are limited to impos-' 
ing a penalty of not more than $500 and 6 months in jail for any single 
offense. In 1978 the Supreme Court ruled in the Oliphant decision that 
tribal courts have no criminal jurisdiction over non-Indians unless, 
Congress gives it to them. 

An unresolved problem exists with respect to crimes committed by 
non-Indians against Indians because the courts have not ruled defini
tively on whether Stwtes have jurisdiction over such offenses. The Office 
of Legal Counsel in the .Justice Department has indicated its view that 
a strong possibility exists that prosecution may be commenced under 
State law against a non-Indian whose illegal conduct represents a 
direct and immediate threat against an Indian person or property. 

It should be noted that while a single minor offense may pose no 
great threat to the community, a systematic failure to prosecute minor 
offenses can pose a serious danger to the peace and well-being of a com
munity. Uncontrolled vandalism, for example, can quickly create very 
serious problems for a community. 

'Ve believe the establishment of Federal magistrates with jurisdic
tion to try minor violations of Federal criminal laws on Indian reser
vations could be a way to accommodate the need of Indian communities 
for the protection promised by Federal laws with the need of Federal 
district courts to concentrate most of their resources on serious offenses. 
However, it is not clear that an increased use of magistrates would be 
the best approach. 

Such an approach would create a special section of the Federal judi
ciary that would view the handling of minor offenses as their primary 
responsibility rather than as a nuisance. Such magistrates would view 
themselves as part of the local criminal justice system on a par with 
f'ounty and tribal courts. 

It could be very helpful to have U.S. magistrates close at hand to 
perform their normal duties of issuing search and arrest warrants and 
handling preliminary hearings in criminal cases. 

We are aware that some concern has been expressed that.sucha Fed
eral magistrate system might tend to infringe on the existing juris
diction of tribal courts. With respect to offenses committed by non
Indians there would appear to be no problem since tribal courts lack 
jurisdiction over non-Indians under the Olipha;nt decision. 

The problem could arise with respect to minor crimes committed by 
Indians against non-Indians, a situation in which there is now con
current tribal and Federal jurisdiction. In that case, Congress might 
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wish to limit any special authority for Federal magistrates on Indian 
reservations to those offenses committed by non-Indians against 
Indians. 

The failure of the Federal criminal justice system to perform ade
quately its special responsibilities as part of the local criminal justice 
o;ystem on Indian reservations has long been a major concern for In
dian tribes and this Department. Tribal assertion of criminal juris
diction over non-Indians was, at least in part, an effort by the tribes 
themselves to compensate for the inadequacies of the Federal system. 
~ow that the Oliphant decision has ruled out that approach, Federal 
action may be needed. 

Both before and after the Oliphant decision, we have been working 
with the Department of Justice and in consultation with Indian tribes 
to develop a solution to the problem, but we can make no specific rec-
ommendations for legislative action at this time. . 

This concludes our statements. We would be happy to answer any 
of your questions on all three issues. 

Senator MELOHER. First of all, with respect to S. 1181, we heard 
some testimony yesterday that the authority already exists under pres
ent law for Indian tribes and States to enter into a compact agreement. 
Is that, in your judgment, correct ~ .. 

Mr. LAVIS. My understanding is that is correct, Mr. Chail'man, but I 
also understand-you might ask my solicitor to comment upon it-that 
it is somewhat questionable and somewhat vague. However, it does ap
parently exist. 

Our position here is that it would clari.rfy that issue. There would be 
no legal doubt as to the status of those compacts or agreements. 

Hans, do you want to comment ~ 
Mr. W ALliER. Yes. There is authority in the Indian Reorganization 

Act for agreements by tribes with States and other local governments, 
but with respect to the granting of jurisdiction, the Slrpreme Court in 
a case involving t.he Blackfeet Tribe ruled that the Civil Rights Act 
provision under Public Law 83-280 for the granting; of jurisdiction 
to the State was the controlling provision and could only be accom
plished by following the provhdons of that act. 

Hence. it would require, first of all, a vote by the membership of 
the tribe before a grant of jurisdiction could be made to the State. The 
entire Question of jurisdiction is controlled by that provision of the 
Civil Rights Act. 

Senator MEI.lClHER. Is that the only provision ~ 
Mr. ';VALl(ER. That is the only provision. 
Senator l\bLOHER. Are t.here any tribe's constitutions which require 

a vote of the tribe? . 
Mr. ,V ALlmR. Yes, it. is very likely that some tribal constitutions re

quire a vote of the tribe before there is any change in their jurisdic
tional status. 

Senator Ml~LOHER. My question was: Are there any tribes whose 
constitlltions would not require that? 

Mr. ,VALliER. I am certain there are. I do not know Tor cnrtain. 
It is generally trne that tribes, when they make a changl\ ill 0l(l1r ju
risdictional stn tnR, l'cqn i I'e a vote. by the tribe. 
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Senator MELCHER. Do you know of any that do not ~ 
Mr. WALKER. No; I do not. « • ' 

Senator MELCHER. If 161(i) were enacted into law, what is the atti-
tude of the State of Alaska toward the provision ~ , 

Mr. LAVIS. Mr. Chairman, I have no knowledge of the position of 
Alaska. 

Senator MELCHER. I ask these questions because Alaska is one State 
where there is a full assumption of jurisdiction. 

Mr. REESER. Mr. Chairman, the only reservation, as such, is Metla
katla and they have Ihad special langua~e added in an amendment to 
Public Law 83-280 to give them the kind of tribal jurisdiction that 
they wanted. . 

Senator MELCHER. Does the State of AIlRSka have jurisdiction over 
all the villages ~ 

Mr. REESER. Yes, sir. 
Senator MELCHER. Will this section of S. 1722 not apply to each 

and everyone of those villages ~ 
Mr. REESER. It might. That is why, in our detailing of the criteria 

for accepting of reacquisition, one of the criteria deals with the size 
of the population and area involved. If it is not practical for us to 
set up a separate law and order operation for some village in that 
State, we would not accept the reacquisition. 

Senator MELCHER. Who is we ~ 
Mr. REESER. The Secretary.' 
Senator MELCHER. Are you speaking of the present Secretary, fu-

ture Secretaries, or past Secretaries? 
Mr. REESER. I guess we can only speak for the present Secretary. 
Senator MELOHER. Then you cannot speak for any future Secretaries. 
Mr. REESER. We cannot unless the criteria we set out are added to 

section 161(i). " 
Senator MELCHER. Did you have any assistance in drafting this sec

tion of the bill ~ 
Mr. REESER. No, sir, we did not draft it. 
Senator MELCHER. Do you know who drafted it ~ Do any of you 

know~ . 
Mr. REESER. I assume it was drafted ~y the Senate staff--
Senator MELCHER. Of the Judiciary Committee. . 
Is it your opinion that they are expert in how to draft such ~egis

lation ~ 
Mr. REESER. I assume they are, sir. 
Senator MELOHER. I do not. I think the way it is drafted, a village 

in Alaska could well ask the Secretary to make the decision on retro
cession. Do you interpret it that way? 

Mr. REESER. Yes, sir. They could ask. 
Senator MELCHER. Has the State of Alaska ever commented to the 

Department on this? 
Mr. REESER. I do not recall that they have. 
Senator MELCHER. Are they aware of it ~ 
Mr. REESER. I do not recall if they commented during the hearings 

in the 94th Congress or not. Several States did. I do not remember 
if Alaska was one or them. 

Senator MELCHER. Did you say several States commented on tlhis ~ 
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Mr. REEsEn. Yes; to the Senate Interior Committee. 
Senator MELCHER. 'Vhat is your information ~ 
Mr. REEslm. The St.ate of Washington is the one I recall for certain. 
Senator MELCHER. 'Ve have had a letter from the State of Wash-

ington. 'V ere there any others that you know of ~ 
Mr. REESER. No, sir: I would have to look back at the hearing. 
Senator MELCHER. Concerning Arizona-I am just going alphabeti

cally-it says that under Public Law 83-280, if tlhis section were 
enacted, the Indian tribe could ask for assumption of jurisdiction 
over air and water pollution. Is that correct ~ 

Mr. RBBSBR. Yes; I think so. Hans, do you agree ~ 
Mr. WALKER. There is some provision in the Clean Air Act. I am 

not sure how this would affect that. It may be:; that that is the 
controlling statute. 

Senator MBLGHER. Are you saying that you do not know~ 
lVIr. 'VALKEH. 'Ve do not know. 
Senator MELCHER. Has California ever talked to the Department 

about this section of the bill? 
Mr. REESER. That W[lS one of the States that testified or sent in a 

statement at the hearings of the 94th Congress. 
Senator MELCHEU. Wbat was their testimony ~ 
Mr. REESER. I believe they felt that it was not necessary to authorize 

the tribes to return jurisdiction. ' 
Senator MEWHEU. 'What about Florida ~ [No response.] 
How about N elbraska? I see on this chart that they have full assump

tion of jurisdiction with one exooption-Thurston County, which 
is a portion of the Omaha Reservation. 

Mr. REESER. I do not -recall if they have ever commented. I do not 
see anything from them. 

Senator MELCHER. 'What about Oregon ~ We are now in the process 
of developing a new reservation in Oregon. Is there anything from 
them? 

Mr. REBSER. No, sir. I believe they have recently turned jurisdic
tion back for Burns Paiute and an offer of retrocession for Umatilla 
is pending. 

Senator MELCHER. My chart here says that they have full assumption 
of inrisdiction except for "PiTarm Springs Reservation. Is that correct? 

Mr. Rl~ESEU. Yes, sir. However, tlhey have retroceded Burns Paiute 
and offered back j uriscliction on Umatilla. 

Senator MELCI-IBR. To whom did they offer it back and who offered 
what? 

Mr. REmum. It was offered back to the Secretary by the Governor. 
Under the Oivil Rights Act of 1968 there is authorization for the 
States to tender bacli: iurisdiction to the Secretary. 

Senator Mm,cHER. 'Vas the Governor acting on behalf of the Gov
ernor, on behaH of the legislature, or on whose behalf~ 

Mr. Rm~sF.u. I understand that there has been no question raised as 
to the power of the Governor to tender the jurisdiction back. The 
problem has been in getting our budget geared up to accept the juris
diotion back. 

Senator 1IfEWHER. Concerning your budget, you said there would 
be ; one-time cost of a little over $10 million and then $8 million 
annually t.hC'l'ea,fter. On what. is that. based? 
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Mr. REESER. We have a detailed breakdown. that we can give the 
committee. 

Senator MELCI-IER. Is that based on what you suppose would bere
quested of the Sooretary'~ . 

Mr. REESER. That is on the basis of all the tribes being taken :back. 
They are the outside figures. 

SPonator MELOHER. How many tribes are we talking about ~ 
Mr. REESER. There are 132 reservations. 
Senator MELCHER. In what States are they ~ 
Mr. REESER. California, Florida, Iowa, Minnesota, Nebraska, Ore

gon, Washington, Wisconsin, Kansas, New York, Maine, North Caro-
lina, and Oklahoma, but not Alaska.' . 

Senator MELCHER. Has there been no discussion with the States ex
cept for Washington ~ You mentioned W'ttshington and California. I 
understand the State of vVashington is split on this. The Governor 
says'OK, and the attorney general says no way. California, you t.ell 
me, says no. 

Mr. REESER. I believe that is correct. 
Senator MELCHER. Are those the only two States you are aware of 

that responded to give us insight into their attitude ~ 
MI'. REESER. Yes, sir. 
Mr. MELCHER. You say there are 132 reservations in about 10 States. 

Is that right ~ 
MI'. REESER. Yes,· sir. 
Senator MELOHER. It would cost about $8 million a year. How much 

would a reservation get ~ What is 132 divided into $8 million ~ 
MI'. LAVIS. Mr. Chairman, bear in mind that this is our cost, that is, 

th(l Department's cost. . 
Senator MELOHER. How much would the Justice Department put 

out~ 
Mr. LAVIS. In our statement we defer to them. We do not have fig-

ures for them. . 
Sena,tor MELOHER. Let us just use BIA costs; 132 into $8 million 

does not seem to be very much money. 
Mr. REESER. Wh!lit this estimate has done is that it has broken 

the reservations down into categories by size. A reserv,ation with a 
population of 750 to 1,500 people, for example, would have an esti
mated budget of $182,000. 

Senator MELCHER. It would be an average of $60,000 each, per 
year, for 132 reservations. Apparently you have taken inflationary 
factors i!lto account ,as well if you say $8 million thereafter, or are 
you talkmg about 1979 dollars ~ 

Mr. REESER. No, sir; these estimates were done a few years ago. 
Senator MELOHER. As to the criteria that you have outlined and, , 

said would be necessary, either by amendment to the section or by', ' 
regulation of the Secretary, what does an adequate law and order 
code mean? I assume th!IJt has already been established. by the .' 
Department. 

Mr. LAVIS. Mr. Chairman, may I have Gene Suarez, chief of our 
law enforcement agency, join us at the table ~ I believe he could. best 
answer that question. . 

Senator MELCHER. Surely. 
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Mr. SUAREZ. Sir, I will have to give you ,a couple of measures. An 
adequate l'aw enforcement Rystem would cOlJlsist of the ability of the 
tribe or the Bureau to provide so many police per 1,000 population, 
plus automobiles, reSOllrces, equipment, and training. Then there 
must be an adequate judicial code, a court system, and any other 
resources that are needed. 

In 1974 'and 1975, Henator, the Bureau conducted '11 task force 
analvsis. What we did wns t.o go all over the United States. We made 
a fairly adequate survey of all the law enforcement programs we 
had at the time. From the analysis, we developed a building block 
formula that, illl terms of dollars and coots, is not applicable today, 
but in working with a number of tribes we established that if they 
had so many people, so ma!l1Y offenses, they needed so many enforce
ment people. 

Senat.or MELCHER. Did you say 8 police officers per 1,000 
popul'~~tlon ? 

Mr. SUAREZ. No, sir. I would have to look at the figures. 
Senator MELCHER. What is it thoo? 
Mr. SUAREZ. 'What we have currently is ,about 1.4 per 1,000. The· 

rural statistics tlulit the FBT has are about 2.5 per 1,000. We are 
urrrderstaffed currently in Indian country. 

I 'am talking about '1111 law enforcement, Senator. It has nothing 
to do with rights J)rotection, fisheries, or anything else. This is just 
law enforcement officers. . 

SenU!tol' MELCHER. I assumed that. In other words, it is about 2 
pel' 1,000. 

Mr. SUAREZ. Yes, sir. ~rhh; does not include detention officers, or 
jailers, or radio dispatchers. This is only sworn officers. When you 
start adding to make a 24-honr-a-day service, you are really talking 
about, in an 8-hour shift. and two men per CU,l', eight officers, prob
ably a radio dispatcher eqlll1ling nine officers inalllY 24-hour police 
department. That is 'a small department. 

You should have rut least. two cars per 24-hour shift. 
Senator MELCHER. When you say 1.4 per 1,000, 'which I 'have to 

make 2 per 1,000 because yon cannot divide a person, you meun 2 
per 1,000 ·at any given timc. Is that correct? 

Mr. SUAREZ. That is correct. 
Senator MELCHER. That becomes about 8 per 1,000. 
Mr. SUAREZ. Yes, sir. You have to have an around-the-clock 

service. 
Senator MELCHER. Using what you and Mr. Lavis have just told 

us-a reservation of about 750 to 1,500 people-that would be ,about 
$163,000. 'Would that provide the automobiles and the police officers? 

Mr. SUAREZ. Yes, sir. 
1 would like to add two things. These figures were compiled about 

3 years ago when we were paying $3,500 per car. Now we are up to 
$6,500. Average salaries werc ,about $4,000 less than they are now. 

I would say conservati vc]y that developing a police department 
for 750 to 1,500 people you would add anoth~r 20 percent just to take 
care of inflation, the cost of gasoline, and all the other i.ncreases that 
have 'arisen in the last 4 yt\!~i's. The $182,000 would not be adequate 
today, sir. 



129 

Senator MELOHER. I understand. 
There are two other things here. I do not bemeve the States have 

given us any input. At least, I cannot find any so far in our hearings 
on this except for two letters from the State of Washington and what
ever we can get about the State of California from previous testi
mony to the Senate Judiciary Committee. 

It'seems to me that, before the Department would know its position 
they would want to ;inquire of the attitudes of the States involved. 

You have a separate problem that involves 'a State, particularly 
when an Indi,run reserva,tion is inhabited by a majority' of non
Indin.ns. Sometimes that majority is quite heavy. I do not know 
whether the tribe, in that instance. would want to assume jurisdiction 
or not. However. the State would definitely have something to say 
in n,n instance like that with respect to the non-Indian population. 
It might be quite different than what Ithe Indians desire. 

Mr. SUAREZ. Senator, if I may, I would like to say something 
concerning my short experience in the area of retrocession since the 
passage of the 1968 Civil Rights Act. rVe have found that most 
local units of government are very responsive. 

Indian communities do not get adequate law enforcement from 
local sheriffs' offices for a great number of reasons. A situation in 
Oklahoma is one that we have just discovered. It may be because of 
tax bases or just a resistance to' go into Indian country. Indian com
mnnities are fairly well isolruted. 

It is my feeling that most St,ates would really like to retrocede juris
diction over Indian country as such, bu't we are really talking a;bout 
retroceding jurisdiotion over Indian people as well. They would have 
their own courts and would have access Ito services from their own 
people. 

I think the courts have already said who would have jurisdiction 
over non-Indians in the community. I was stationed in BJ.'owning, 
Mont. for many years with the Blackfee't. Although at that time.
this was in the early 1960's-we did have a great number of non
Indians who lived within Browning, we did have a fairly good divi
sion of labor. and it was brought about by the system of deputization. 

I carried Glacier County commissions and the sheriff's office car
ried our commissions, so in effeot, we had a good working iI'elationship. 
That is when we had a community within the reservation. 

In other areas, Senator, we have found that the sheriff's office, for 
whatever reason, does not go out in Indian country. The Indian com
munities sort of stand by themselves, and there may be a number of 
nOll-Indians living there. Nevertheless, for all inteilts and purposes, 
the Indian communities do not get Itheservices that they should have. 

Senator ~bLCT-IER. The Blackfeet Reserva;tion is not involved with 
this. 

Mr. SUAREZ. No, sir. I am giving an example of a system. 
Senator MELOHER. The only reservation that is involved wi,th this 

in my State is Flnlthead, and the Salish Kootenai, as far as I know, 
have no intention of asking for retrocession for a pretty obvious 
reason. On any given day there is a tJ.'emendous percentage' of people 
on the reservation who are non-Indian. ·W1w would they want to as
sume jurisdiction ~ It would cost them for all the t.ourists flocking in 
on Highway 93. 
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Mr. SUAREZ. Flathead has always had a concurrent jurisdiction; not 
exclusive. 

Senator MELOHER. Yes; that is true. They seem to be satisfied. 
My concern is this. It is, first of all, a concern for proper procedure. 

Do these States really know what is involved in this section of this bill ~ 
I do not think they do. I cannot find anyone to tell me that they do. 

You have listed 132 reservations in about 10 States and we have 
not heard from those 10 States. For instance, ,~hat is Iowa's position.~ 
Weare sqrt of passing legislation in the dark. 

Mr. Lavis, you testified that you have heard complaints fr.om 
tribes. Weare interested in that. We want to know which tribes. I 
think your statement was: "We have long heard tribes' complaints 
objecting 'to Public La.w 280 who want to retrocede." What tribes are 
involved~ 

Mr. LAVIS. Mr. Suarez~ 
Mr. SUAREZ. Senator, if we have not in fact received a letter saying 

that there are problems, we have had a great number of expressions 
from tribes, some of which are really not in Public. Law 280 State.,,; 
We found, for instance, that the Seminole tribe in Florida ,has been 
making a concerted effort to develop their own jurisdiction. 

We found that a number of tribes in Washington State, where 
you have split jurisdiction-the State has so many offenses and we 
have so many offenses-are having problems. 

vVo have spoken to some of the people on the Sac and Fox Reser
vations in Iowa. They would like their own law enforcement pro
gram. 'Ve consistently get expressions from the communities on the 
'Vhite Earth and other reservations in Minnesota" where there is a 
dissatisfaction with present arrangements and State jurisdiction, 
even though there are many non-Indians living in some of this Indian 
country. 

You are right in that we may not have clear expressions from the 
States themselves, but we have, and have had, a great number of 
instances wherein residents of a community are sort of living in 
limbo. On the non-Indian side, the State mayor may not come on 
the reservation because they think that there is jurisdiction, {I,nd on 
the other side, the Indian community feels that the local sheriff is 
not coming in because it is Indian country. 

Somewhere along the line there has to be a distinction. All these 
lines have to be clearly defined, even in those Public Law 280 States, 
Senator. 

Senator ~fELOHER. You mention the Seminole in Florida, the White 
Earth in Minnesota, and the Sac and Fox in Iowa. 

Mr. SUAREZ. 'Va have also heard of a number of issues in vVashing
ton State. I cannot tell you exactly which reservations. There are a 
number of small reservations that I am quite sure have had problems. 

Senator MELOHER. 'Vhatever lists you have and whatever specific 
complaints you have we would appreciate having because our list is 
not very complete. 

Mr. SUAREZ. Yes, Senator. 
Senator MELOHER. The Quinault.s testified yesterday and we may 

have other testimony developed that would Impact on the various 
tribes in the State of Washington. 
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vVe are unaware-and we could be misinfonned-that the Senate, 
,T udiciary Committee has any material to go on other than testimony 
offered by tribes in the State of vVashington. If that is an incomplete 
input from the tribes we would like to have that material too. We 
are struggling on this because we do not believe that there has been 
any widespread testimony by the tribes themselves on this point 
except from the State of VV ashin~on. 

You are enyisioning 132 reservatIOns which might ask for retroces
sion in these Public Law 280 States. If that is goin~ to be the case, 
we would also like to have any input you have from the States 
involved. 

Mr. SUAREZ. vVe will make an effort to get that toyou. 
[The information appears on p. 135.] 
Senator MELOHER. I must remind you that this bill may be on the 

floor of the Senate rather soon, so we do not have a great deal of 
time. 

Thank you all very much. 
Mr. LAVIS. Thank you; Mr. Chairman. 
[The prepared statements, with enclosures, and letter received sub

sequent to hearing follow. Oral testimony resumes on p. 137.] 

PREPARED STATEMENT OF RICK LAVIS, DEPU'l'Y ASSISTANT SECRETARY FOR INDIAN 
AFFAIRS, DEPARTMENT OF THE INTERIon 

Mr. Ohairman: This ~esponds to your request for our views on S. 1181, the 
"Tribal-State Compact Act of 1979".' 

We recommend enactment of S. 1181 if it is amended as suggested herein and 
in the enclosed additional amendments. . . , 

S. 1181 wO\lld authorize the States and Indian tribes to enter into agreements 
and compacts respecting jurisdiction and governmental operations in Indian 
country. It is similar to two bills in the 95th Congress-So 2502 (S. Rept. No. 
95-1178) as passed by the Senate and B.R. 11489 as approved by the Bouse In
dian Affairs and Public Lands Subcommittee. 

Title I of S. 1181 would authorize jurisdictional agreements and compacts, for 
periods of llP to five years, between States and Indian tribes. It WOUld also per
mit the Secretary of the Interior to provide financial assistance for the imple
mentation of such agreements and compacts. Title II of the bill would direct the 
Secretary to encourage the establishment of joint tribal-State organizations to 
confer on jurisdictional questions existing between the parties. Title III of the 
bill would grant Federal district courts jurisdiction over civil actions brought by 
the parties to enforce agreements and compacts authorized by the bill. 

The United States Supreme Court has consistently held that State jurisdiction 
over tribal members or infringement on the self-governing· power of a tribe is 
permissible only with the consent of the Congress. A tribe may not unilaterally 
grant a State any jurisdiction over tribal members. See KennerZy V. Montana 
Di.strict Omert, 400 U.S. 423 (1971). 

The bar to State jurisdiction on Indian reservations has, however, been modi
fied by the Court where essential tribal relations are not involved and the 
rights of Indians are not jeopardized thereby. Thus, suits by Indians against 
non-Indians have been permitted in State courts and those courts have been 
permitted to try non-Indians who commit crimes against each other on a reserva
tion. If, however, the crime is committed by Oi" against an Indian, tribal jurisdic
tion or jurisdiction expressly conferred on another court by the Congress has 
remained exclusive. Absent governing acts of Congress, the qU""3tion has been 
whether State action infringes on the right of reservation Indians to make their 
own laws and be ruled by them. lViZZiam8 v. Lee, 358 U.S. 217 (1959). In Wil
liam8, the Court held that a non-Indian operator of a store on an Indian reserva
tion could not sue in State court to collect for goods sold to an Indian at that 
store. 

It has been held that States may not, absent Congressional consent, tax Indian 
reservation lands or Indian income, earned solely on the reservation. McOlanahan 
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v. Arizona, 411 U.S. 164 (1973). Nor maya State Impose personal properLy taxes, 
~ licensing fees, or sales taxes on reservation Indians. It may impose sales taxes 

on non-Indian purchases on the reservation, however. Moe v. SaUsh <Ii Kootenai 
~lribelJ, 425 U.S. 463 (1976). An act of Congress granting certain States ciyil juris
diction over Indians within Indian country was held not to grant any power to 
tax Indians. Brvan v. I/.a8ca Oounty, 426 U.S. 373 (1976). 

In another case, a tribal court was held to have exclusive jurisdiction over 
an adoption proceeding in which all parties were tribal members and reservution 
residents even though the child involved had been bOrn off-reservation. Fi8her v. 
Montana Di8trict Oourt, 424 U.S. 382 (197e). Nor could the State exercise juris
diction over an Indian who resided on a reservation, even though the tribal 
court had adjudicated her mentally ill and ordered her commitment to the State 
Human Services Center. White Y. Oalifano, 437 F. Supp. 543 (D.S.D. 1977) aIJ'a 
581 F. 2d 697 (8th Cir. 1978). 

The exclusive jurisdiction of tribal courts, and the consequent denial of access 
to State courts, hils been challenged as impermissible racial discrimination. How
ever, the Supreme Oourt has held that the tribal court's jurisdiction derives not 
from the race of the parties but from the quasi-sovereign status of a tribe. Occa
sional denial of a forum to which a non-Indian has access is justified, the Court 
said, because it is in furtherance of the benefits of the congressional policy of 
Indian self-government. MOl'ton v. Mancari, 417 U.S. 535 (1974). 

Enactment of S. 1181 would provide clear authority for jurisdictional agree
ments between Indian tribes and States. We believe that such agreements would 
lead to the more effective and efficient discharge of governmental responsibilities 
in Indian areas. 

S. 1181 would not enlarge or diminish the governmental powers of States or 
Indian tribes. It would simply allow th.ose entities to allocate between them
selvell certnin governmental responsibilities. Agreements would thus vary as the 
circumstances demand and the participants determine to be best. Allocation. of 
responsibilities by the inYolved parties would be consistent with the policy of 
Indian self-determination and is, we believe, preferable to the allocation of such 
responsibilitiek by the Federal government. 

S. 1181 would not provide that agreem€'l1ts and compacts must be approved by 
the Secretary of the Interior. Many agreements, however, would undoubtedly 
involve tribes with constitutional provisions requiring Departmental approval 
of any tribal resolution relating to the administration of justice. Where such a 
requirement applies to a tribal resolution implementing an agreement or com
pact, that resolution would, of course, be subject to Departmental approval. 
Agreements involving tribes that have no such constitutional requirement would 
not be subject to such approval. Appearance of the Secretary's signature on an 
agreement or compact for purposes of ,publication in the Federal Register, a~ 
required by section 101 (c) of S. 1181, would not eonstitute Departmental ap
proval of such agreement or compact. 

Title I of S. 1181 would also provide, upon agreement by the Secretary, for 
Federal financial assistance for the implementation of agreements and compacts 
authorized by the hill. We note that agreement by the Secretary cannot carry 
with it any obligation for funding beyond those funds available to the Secretary 
under the appropriations acts for the year in which the Secretary's agreement 
is given. Title II of the bill would authorize the payment of exp€'l1ses for the 
activities of indiyiduuls involved in addressing jUrisdictional issues. 

As already stated, we support a Congressional grant of authority for State 
and tribal governments to enter into compacts; however, we do not support the 
authorization of financial assistance, as provided by section 102, to pay for per
sonnel, administrative, and indirect costs resulting from such compacts. Since 
the bill does not involve any shift of Federal responsibilities to the parties but 
is ruther a redistribution of existing responsibilities among the parties, we see 
no justification for Federal funding of strictiy State and local activities. At a 
time when both Congress and the Administration are st:riving to curb Federal 
financial obligations, we believe the enactment of this add'itional financial assist
ance would both set a costly precedent and be unwarrantE!d. Howeyer, we would 
not object to the retention of the provisions of section 102 (d), which would 
facilitate funding of compact functions through existing agency programs, if 
amended by adding before the period at the end thereof the following: "In ac
cordance with statutes and regulations governing the use of such funds". This 
would make clear that the funds could not be used for acti17ities other than those 
intended by other authorizing and appropriations legislatiOn!. 
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With respect to title II of S. 1181, we believe that the authorization of appro
priations for the subject activities should be made under the Snyder Act (42 
Stat. 208)-the general BTA appropriations authority-and accordingly we urge 
deletion of the appropriations authorization for title II. . 

'Ve are enclosing a number of additional E;ng'gested amendments to S. 1181, 
including amendments also suggested to the Llommittee by the Department of 
Justice. We believe that the enactment of S. 1181 with the aml'ndments suggested 
above and tliese additional amendments wouJd provide an effective means for 
Indian tribes and States to resolve their jurisdictional conflicts. 

The Office of Management and Budget has advised that there is no objection 
to the presentation of this report from the standpoint of the Administration's 
program. 

Enclosure. 

ADDITIONAL AMENDMENTS TO S. 1181 SUGGESTED BY '.rHE DEPARTMENT o~' THE 
INTERIOR 

1. First section, page 1, line 4, change "1979" to "1980". 
2. To avoid any iuference that the Congress is determining that all Alaska 

Native villages included in the Alaska Native Claims Settlement Act are eXer
cising powers of self-government, we recommend that section 3 (0.) on page 2, 
lines 13 through 19, be amended to read as follows: 

(a) "Indian tribe" means any Indian tribe, band, nation, or other organized 
group or community, including any Alaslm Native village as defined in section 
3(c) of the Alaska Native Claims Settlement Act (85 Stat. 688-689), which is 
exercisIng powers of self-government and which is recognized by the Secretary 
of the Interior as eligible for services provided by the United States to Indians 
beclluse of their status as Indians. 

3. To provide a technically more correct definition of "Secretary" (see 43 
U.S.C. 1451), we recommend that section 3(c) on page 2, lines 23 and 24, be 
mnl'lIded to read as follows: 

(c) "Secretary" means the Secretary of the Interior unless otherwise desig
nated in this Act. 

4. We concur in the Department of .Justice's recommended amendment to sec
tion 101(a) on page 3. By deleting "and among" on line 15 and changing "each" 
to "both" on line 17 it can be assured that the bill cannot be read as permitting 
compacts between States or between Indian tribes. 

5. In sectioll101(b) on page 4, line 9, "title IV," may be deleted as unnecessary. 
6. In line with the Department of Justice's recommendation regarding the im

portance ,.,! publi.cation in the Federal Register, we recommend that section 
101 (c) on page 4 be n mended by inserting a periocl after "Fecleral Register" and 
deleting on lines 19 and 20 the phrase "unless requested otherwise by all partiel;! 
to the agreement or compact." 

7. To remedy the cx po.~t facto application of laws problem pointed out by the 
Department of .Justice, we recommend that section 101(d) on page 4, line 22, 
be amended by deleting "any action or proceeding" and inserting in lieu there
of "ony action which Ilrose prior to the effective date of such an agreement. 
compact, or revocation, or any proceeding". 

8. We agree with the .Justice Department's amendment to clarify section 
101(e) on page 5, line 10, by cleleting "criminal laws f.or or enforce criminal" 
and inserting "criminal. dvH, or regulatory laws for or enforce criminal" and 
inserting "criminal, civil, or regulatorr laws for or enforce those". 

9. Section 101 (e) could be further amended on page 5, line 24, by deleting 
as unnecessary "title IV,". 

10. To eliminate unnecessary language and avoid the UM of "his", we recom
mend that section 201 on page 9 be amended by deleting on lines 15 and 16 the 
words "from his Department as may be used", and on line 23 by deleting "in 
his judgment". 

11. Rather than providing a new, unnecessary source of BIA appropriation!! 
authorization, we recommend that section 201 (c) on page 10, lines 1 through 4, 
be deleted or amended to read as follows: 

(c) Funds appropriated pursuant to the Act of November 21, 1921 (42 Stilt, 
20R) may be utilized for the purposes of this title. 

12. In line with the recommendation of the Department of Justice and in 
order to make clear that actions to enforce agreements are authorized and that 

~------------------------------------------------------------------------
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the sovereign immunity of parties to such agreements Is waived, we recomInend 
that section 301 be amended to read as follows: 

Sec. 301. Any party to an agreement or compact entered Into in accordance 
with this Act may bring a civil action to secure equitable relief, including in
junctive and declaratory relief, for the enforcement of any such agreement or 
compact, but no action to recover damages arising out of or in connection with 
such agreement or compact shall lie except as specifically provided for in such 
agreement or compact. The United States district courts shall have original 
jurisdiction of any civil action authorized by this section. States anq. 'IndlllIi 
tribes, by entering into compacts or agreements in accordance with this Act, 
shall be deemed to have consented to suit with respect to the subject matter of 
such compacts or agreements. 

HISTORY OF PUBLIC LAW 83-280 AND RELATED PROVISIONS 

The Congress adopted House Concurrent Resolution 108 on August 1, 1953 
(67 Stat. B132). One of the expressed purposes of the resolution was to subject 
Indians Within the United States to the sume laws as were applicable to other 
U. S. citizens, thus subjecting Indians to State jurisdiction. Consistent with this 
policy, on August 15, 1953, the Congress enacted Public Law 83-280 (67 Stat. 
588) which divided the States into three groups, each of which was either 
granted civil and criminal jurisdiction over Indian country or given a method 
by which such jurisdiction could be acquired. 

Sections 2 and 4 of Public Law 83-280 (18 U.S.C. 1162 und 28 U.S.C. 1360) 
granted the first group of five specified States civil and criminal jurisdiction 
over Indian country within those States as follows: California, Minnesota 
(except the Red Lal;:e Reservation), Nebraska, Oregon (except the Warm 
Springs Reservation), and Wiscunsin (except the Menominee Reservation). 

Section 6 of Public Law 83-280 (18 U.S.C. 1162 note and 28 U.S.C. 1360 note) 
provided Federal consent for the second group of States-those whose Enabling 
Acts prohibit such States from asserting such jurisdiction~to amend their 'State 
constitutions or statutes lito remove any legal impediments to the assumption 

, of civil and criminal jurisdiction in accordance with the provi1.l1ons of this Act" 
despite any contrary provisions of the respective Enabling Acts. 

Section 7 of Public Law 83-280 (18 U.S.C. 1162 notes and 28 U.S.C. 1360 Dotes) 
provided Federal consent for the third group of States-"any other State"
to assume civil and criminal jurisdiction "as provided for in this Act." 

In 1054, the proviSions enacted in sections 2 and 4 of Public Law 83-280 were 
amended to remove the exception for the Menominee Reservation and thereby 
grant Wisconsin jurisdiction over that reservation (Act of August 24, 1954; 68 
Stat. 795). The subsequent termination of Federal trust responsibility and 
services for the Menomin~ tribe and its members and the more recent restora
tion of such responsibilities and services has resulted in the tribe not being 
subject to state jurisdiction. 

In 1958, the provisions enacted in sections 2 and 4 were amended to grant 
Alaslm jurisdiction over all Indian country within its borders (Act of August 8, 
1958; 72 Stat. 545). This provision was modified in 1058 by amendment of the 
criminal jurisdiction llrovisions enacted in section 2 of Public LIJ.w 83-280 to 
provide the Metlakatla Indian Community with concurrent jUrisdiction over 
offenses by Indians as follows: " . 

". • • on Annette Islands, the Metlakatla Indian Community may exercise 
jurisrliction oyer offenses committed by Indians in the same' manner in which 
such jurisdiction lllay be exercised by Indian tribes in Indian cmmtry over which 
State jurisdiction has not been extended." 

Title IV of the Civil Rights Act of 1068 (25 U.S.C. 1321-1326; 82 Stat. 78) 
modified the provisions enacted by Public Law 83-280. Section ''1 of Public Law 
83-280 was repealed and new provisions (25 U.S.C. 1321 and 1322) enacted 
providing for assumption of jurisdiction by any State, but only with the consent 
of each affected Indian tribe. It also provided (25 U.S.C. 1323) for retrocession 
of jurisdiction over Iudiansby the States that had a'cquired such jurisdiction 
pursuant to Public IJaw 83-280. As a result of that legislation, retrocession has 
taken place as to the following Indian reservations: Omaha Reservation in 
Nebraska, 1969; Point Madison Reservation in Washington, 1971; Nett Lake 
Reservation in Minnesota, 1972; and as to these Nevada reservations in 1975: 
Duck Water \Reservation, Battle Mountain Colony, Carson Colony, Dresslerville 
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Colony, Elko Colony, Goshute Reservation, Lovelock Colony, Odgar's Ranch, 
Reno-Sparks Colony, Ruby Valley Allotment, South Fork Reservation, Washoe 
Tribal "Farm, Washoe Pinenut Allotment, Wiunemucca Colony, and Yomba 
Reservation. " 

The provisions enacted in Public Law 83-280 and in sect;ions 402 and 403 of 
the Civil Rights Act of 1968, included idt'mtlcal provisions c~arifying or restrict
ing the jurisdiction granted to, or which could be assumed by, States. They 
provided that the criminal and civil jurisdiction provisions did not-

". • • authorize the alienation, encumbrance, or taxation of any real or per
sonal property, including water rights, belonging to any Indian or any Indian 
tribe, band, or community that is held in trust by the United States Or is subject 
to a restriction against alienation imposed by the United States; or 

". • • authorize regulation of the use of such property in a manner incon
sistent with any Federal treaty, agreement or statute or with any regulation 
made pursuant thereto; or " II. * * deprive any Indian or any Indian tribe, band, or community 'Of any 
right, privilege, or immunity afforded under Federal treaty, agreement, or 
statute with respect to huntiv.g, trapping, or fishing or the control; licensing, or 
regulation thereof." Hl U.S.CL J.162(b) ; 28 U.S.C. 1360(b); 25 U.S.C.1321(b) and 
1322(b) . 

Public Law 83-280 and the 1968 Civil Rights Act further provided that with 
regard to the civil jurisdiction provisions-

"Any tribal ordinance or custom heretofore or hereafter adopted by an Indil).n 
tribe, band, or community in the exercise of any authority which it may possess 
shall, if not inconsistent with any applicable civil law of the 'State, be given 
full force and effect in the determination of civil causes of action pursuant to 
this section." 28 U.S,C.1360(c) and 25 U.S.C.1322(c). 

HOIl. JOHN MELCHER, 
Ohairmrw, Seleot Oommittee on Indi{/,n Affairs, 
U.S. Senate, Washington, D.O. 

DEAR MR. CHAlRMA.N: During your recent hearings on section 161(i) and (j) 
of S. 172"2 (the Criminal Code Reform Act ot 1979), as reported by the Committee 
on the Judiciary (S. Rept. 96-253), you asl,ed for any information that we may 
have regarding the presentation of the views of state or local officials on such pro
visions. Section 161(i) and (j) "provide for retrocession of State criminal 
jurisdiction upon resolution of tin affected Indian tribe in a manner consistent 
with the procedure provided for the assumption of criminal jurisdiction by a 
State pursuant to the provision of the Act of April 11, 1968." (S. Rept. 96-253 at 
p.1268.) 

Part 2 of the printed December 3 and 4, 1975, hearings of the Subcommittee 
on Indian Affairs, Committee on Interior and Insular Affairs on S. 2010 (94th 
Cong.), the "Indian Law Enforcement Improvement Act of 1975," includes tesU:. 
mony and material submitted for the record from 'a Ilumber of state and local 
officials. Parts 1 and 2 of those hearings also include testimony and materials by 
Indian tribal governments and Indian organizations. 

Sincerely, 
RICK LAVIS, 

Deputy Assistant Sem"etary-Indian AffairtJ, 
Departmetlt of the Interior. 

PREPARED STATEMENT Ok' HANS "WALKER, JR., ACTING ASSOCIATE SOLICITOR FOR 
INDIAN AFFA;rRS, DElPAR'rMENT OF THE INTERIOR 

Mr. Chairman and Members of the Committee, I am pleased to discuss with you 
today the application of a magistrates concept on Indian reservations. 

The subject of today's hearing has its origins both in the long-established legal 
status of jurisdiction on Indian reservations and in recent developments in the 
law. Under the General Crimes Act, 18 U.S.C. § 1152, the Federal Government 
has long exercised jurisdiction over offenses committed by non-Indians against 
Indians and crimes by Indians against nOll-Indians. In 1883 the Supreme Court 
ruled in Grow Dog that crimes committed by Indians against other Indians in 
Indian country are within exclusive tribal jurisdiction. Congress responded by 
passing the Major Crimes Act, providing for Federal jurisdiction over" certuiit 
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serious offenses when committed by an Indian on an Indian reservation, without 
regard to who the victim is. ~'he Supreme Court has ruled in the McBratney, 
D1'apcr and Martin decisions that States have exclusive jurisdiction over offenses 
committed by non-Indians against other non-Indians in Indian country. 

While lJ'ederal jurisdiction over crimes in which both accused and victim are 
Indians is limited to certain specified serious crimes, the United States has 
jurisdiction over eyen the most minor offenses inyolving Indian against non
Indian or non-Indian against Indian. A problem is created because the Federal 
criminal justice system ;8 designed primarily for serious cases. This is reflected in 
the familiar expression, "Don't make a Federal case of it !"-meaning don't treat 
it as a serious matter. The yiew that Federal courts should be reserved only for 
the most serious offenses is also reflected in the FBI's policy of emphasizing 
"quality not quailtity" in deciding where to place its investigative priorities. 

Because of the Federal Government's special concern for the protection of 
Indian interests-as described in both the Kagamu, and m'iphant decisions
Congress has chosen to "make a Federal case" out of the proseculion of offenses 
that are ordinarily regarded as rather minor. 

In most instances the Federal criminal justice system can afford to concen
trate only on the most serious offenses because State courts have ample juris
diction over most minor offenses. Even when a minor offense does violate a 
Federal criminal statute, the United States Attorneys frequently decline to 
prosecute since they know the matter can be handled adequately in State courts. 

To a certain extent, this approach also works with tribal courts. Tribal courts, 
however, operate with two major limitations on their jurisdiction that are 
not imposed on State courts. Since the passage In 1968 of the Indian Civil Rights 
Act, tribal courts are limited to imposing a penalty of not more than $500 and 
six months in jail for any single offense. In 1978 the Supreme Court ruled in 
the Oliphant decision that tribal courts have no criminal jurisdiction over non
Indians unless Congress gives it to them. 

An unresolved problem exists with respect to crimes committed by non
Indians against Indians because the courts have not ruled definitively on whether 
states have jurisdiction over such offenses. The Office of Legal Counsel in the 
Justice Department has indicated its view that a strong possibility exists that 
prosecution may be commenced under state law against a non-Indian whose 
megal conduct represents a direct and immediate threat against an Indian 
person or property. 

It should be noted that while a single minor offense may pose no great threat 
to the community, a systematic failure to prosecute minor offenses can pose a 
serious danger to the peace and well-being of a community. Uncontrolled van
dalism-for example--can quickly create very serious problems for a community. 

We believe the establishment of Federal magistrates with jurisdiction to 
try minor violations of Federal criminal laws on Indian reservations could be 
a way to accommodate the need of Indian communities for the protection prom
ised by Federal laws with the need of Federal district courts to concentrate 
most of their resources on serious offenses. However, it is not clear that an 
increased use of magistrate would be the best approach. 

Such an approach would create a special section of the Federal judiciary 
that would view the handling of minor offenses as their primary responsibility 
rather than as a nuisance. Such magistrates would view themselves as part of 
the local criminal justice system-on a par with county and tribal courts. 

It could be very helpful to have U.S. Magistrates dose at hand to perform 
their normal duties of issuing search and arrest warrants and handling pre
liminary hearings in criminal cases. 

IVe are aware that some concern has been expressed that such a Federal 
magistrate system might tend to infringe on the existing jurisdiction of tribal 
courts. With respect to offenses committed by non-Indians, there would appear 
to be no problem since tribal courts lack jurisdiction over non-Indians under 
the Oliphant decision. The problem could arise with respect to minor crimes 
committted by Indians against non-Indians-where there is now concurrent 
tribal and Federal jurisdiction. In that case Congress might wish to limit any 
special authority for Federal magistrates on Indian reservations to those offenses 
committed by non-Indians against Indians. 

The failure of the Federal criminal justice system to perform adequately its 
special responsibilities as part of the local criminal justice system on Indian 
rpservations has long heen a major concern for Indian tribes and this Depart-
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ment. Tribal assertion of criminal jurisdiction over lion-Indian!:! was, at least 
in part, an effort by the tribes themselves to compensate for the inadequacies 
of the Federal system. Now that the Oliphant decision has ruled out that 
approach, Federal action may be needed. 

Both before and after the Oliphant decision, we have been wotking with the 
Department of Justice, and in consultation with Indian tribes, to develop a solu
tion to this problem, but we can make no specific recommendations for legislative 
action at this time. This concludes my prepared 'Statement. I will 'be pleased to 
respond to any questions the Committee :gIay have. 

Senator MELCHER. Our next witness is Malachy Murphy, deputy 
attorney general for the State of Washington. 

STATEMENT OF MALACHY R, MURPHY, DEPUTY ATTORNEY 
GENERAL, STATE OF WASHINGTON, ON BEHALF OF THE NA· 
TIONAL ASSOCIATION OF ATTORNEYS GENERAL AND THE 
ATTORNEY GENERAL OF THE STATE OF WASHINGTON 

Mr. MURPHY. Thank you, Mr. Chairman. ' 
I am here today in two capacities. With respect to section 161 of 

S. 1722, I am speaking on behalf of both the State of Washington and 
the National Association of State Attorneys General. With respect to 
S. 1181 and the magistrates concept, I am speaking only on behalf of 
the Attorney General of the State of Washington. 

Senator MELCHER. I have not looked at your testimony yet, hut has 
the ASsociation of States Attorneys General passed a resolution in some 
form? ' 

Mr. MURPI-IY. Yes; they have. It is attached. We mailed the testi
mony Thursday, Senator. Apparently it did not get here. However, I 
delivered 10 copies to the staff this morning. 

Senator MELCHER. I do not think the mail brought it. 
Mr. MURPHY. A resolution of a p~e.p.ary session ofthe nationalassoci

ation authorized the executive comrriittee of the association to render 
a report to the Congress on S. 1722 in toto. The executive committee did 
that and finalized their report in February. ':Dhere is a lot of material 
in that report with resPeQt to a great many things. ' 

We have excerpted the portion of the final report on S. '1722 relatirig 
to section 161, Indian jurisdidtion. I have attached it to my statement. 
The report went to all Members of Congress, I believe, but the re
mainder of the report is germane only to the other 386 pages of S. 1722, 
not to section 161. ' 

The National Association of Attorneys General has not had the 
opportunity to examine and take a position on S. 1181 or the magis
tmtes concept. I will not, therefore, speak for them on those two mat
ters. However, at this till1e the association in no way opposes those tw.<;> 
proposals. 

Regarding a second preliminary matter, I wish to commend this 
committee for holding these hearingB and for giying separate and full 
consideration to section 161 of S. 1722. Ever since section 161.first 
surfaced, as section 144 of S. 1437, our State has been urging that just 
this course of action be taken. I thank YOll most sincerely for iK'tking- it. 

Further, I wish to commend the comm1ttee for considering- S. 1181 
and the magistrates concept along with section 161 of S. 1722. Your 
nct.ions demonstrate to me that. the. committee wishes t.o 100k at. thp 
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whole problem and to consider all the alternative solutions. Once again, 
my thanks. 

Tur:ning to section 161 of S. 1722, the position of the Association is 
set forth in the association's final report op. S. 1722. A copy of the por
tion of that report relating to jurisdiction over Indian reservations 
has been previously submitted to the, committee by association st!1ff. 

The reasons for the association's strong opposition to section 161 
are given in det!1il in the m!1teri!1ls previously submitted to the Senate 
J udlCia,ry Committee by the 'Washington Stat,e i1ttorney general. 
Those m!1terials have been submitted to this committee '!1long with 
this testimony. Th,ey consist of Mr. Gorton's letter to Sen!1tor Ken
nedyof October 17, 1979, and the attachments thereto. 

Interestingly, a sentence jn the deelaration of policy in S. 1181 pin
points the basic pl'Oblem with section 161. That sentence is: "Federal 
enalblling autihority for the estalblishment of viaJble intergovernmental 
agreements between the tribes and the. States based on mutual con
sent must be established." Secti()n 161 completely eliminates the need, 
indeed the opportunity, for mutual consent "before any changes in the 
pl'esently existing jurisdictional system can be made. 

The bilateral effect of section 161 will, of course, vary from State 
to State. In what are known as the mand!1tory St!1tes-Alaska, Cali
fOl'lli!1, Minnesota, Nebraska, Oregon,and Wisconsin-the effect of 
tribal !1ction would be a tot!11 shift from St!1te jurisdiction to Federal 
jurisdiction over non-Indians !1ncl Indians a,Iike. The same would be 
true ~n New York. In Iown. and K!1nsas the effect would apparently 
be to make Federal criminal law, now concurrent with State law, 
exclusive. 

In the optional States, which have assumed jurisdiction under Pub
lic L!1w 280-such as vVashington, Idaho, and Montana-similar shifts 
would occur, though of course to a lesser extent. 

The irony in the whole situation is this: S. 1722 is intended to !be 
!1 moderniz!1tion of Federal crimilIl'al l!1w. Yet section 161 is just th,e 
opposite of that. 

Complete Fedeml jurisdiction over hoth Indians and non-Indians 
on reservations with no Stu,te jurisdiction at. all, other th!1n under the 
"JfcBmtney decision, may have made compJete sense in the 1850's 
and 1860's. Then Indian reservations were truly just that, with little, 
if any, non-Indian popUlation. However, Fedeml policy under various 
allotment acts cha.nged the whole situation drastically. Large non
Indian 'POpul'!1tions-often non-Indian majorities-are now the mle 
rather than the exception. Yet, section 161 would reimpose the old 
jurisdiction!11 system. This makes albsolutely no sense at all. 

,liTe need to take a step forwa,rd not backward. In my view, S. 1181 
represents just such a step forward. 

Thus~ I suggest the following: First, eliminate subsections (i) 
through (j) from sectionl6!. or ,alternatively, 1n sU'bsection (i), after 
"United States," and before "reacquire" on line 24 ~nsert "and UPQlJl 

the consent of the affected State, granted in accordance with pro
rednre established by State law,". This amendment would embody in 
S. 1722 the same basiC' principle embodied in S. 1181. That is, the 
changE'S ran h(' made only by mutual consent. 

SecOII1d, in the portion of the commi.ttee report relating to sU'bsection 
(c), which is the recodification of the first SE'ntence of 18 U.S.C. 1152, 



139 

make it absolutely cletl,l' that the jJf aBmtney decision is not to Ibeover
ruled. Even more preferlllble would be to make it clear in the text of 
subsection (c) itself. 

Third, adopt the approach embodied in S. 1181. 
To assist the committee's consideration of S. 1181, I have attached 

a memorandum entitled: "Proposed Amendments to S. 1181." It con
sists mainly of technical changes thouglh some suggestions are ad
mittedly in the policy area. 

Lastly, I would like to say a word about the concept of reservation 
Federal magistrates. The concept, I believe, will help make more ef
fect,ive Federal cdminal jurisdiction especially on reservations in 
option Stn .. tes which have not assumed Public Law 83-280 jurisdiction 
or have done so only to a limited extent. 

However, adoption of the concept should not provide a justification 
for retroceding to the Federal Government State jurisdiction already 
conferred under Public Law 83-280 or for legislating the death of 
i11cBratney, thus making all non-Indians, regardless of the nature of 
the oifsense, subject exclusively to Federal jurisd1iction. l;he wncept, 
in other words, cannot just.ify section 161 as presently written. 

1£ you have any qU'estions concerning any matter I have covered, 
either in this presentation or in any of the materials I have submitted, 
I won ld be happy to answer them. 

Thank you. 
Senator MELcmm. 'Without objection, the statement and related 

materials which you provided will be made part of the record at this 
point. 

[The material follows. Testimony resumes on p. 145.J 

PREPARED STATEMENT OF MALACHY R. MURPHY, DEPUTY ATTORNEY GENERAL, 
STATE OF WASHINGTUN. ON BEHALF OF NATIONAL ASSOCIATION OF ATTORNEYS 
GENERAL AND THE AT'l'(n~NEY GENr:HAL OF THE STATE OF WASHINGTON 

I am here today in two capacities. With respect to S. 1722, I am speaking for 
the National Association of Attorneys General. With respect to S. 1181 and the 
application of a magistrate's concept on Indian reservations, I am speaking only 
for the Washington State Attorney General, Mr. Slade Gorton, and not for the 
National Association of Attorneys General. This is only because the National As" 
sociation of Attorneys General has not had the opportunity to examine and take 
a position on these latter two proposals, and not because the Association in any 
way opposes them. 

A second preliminary matter, I wish to commend this committee for holding 
these separate hearings, and for giving this separate and full consideration to 
§ 161 of S. 1722. Ever since § 161 first surfaced, as § 144 of S. 1437, our state 
has been urging that just this course of action be taken. And I thank you, most 
sincerely, for taking it. 

Further. I wish to commend the committee for considering S. 1Rll and the 
migistrate's concept. along with § 161 of S. 1722. This demonstrates to me 
that the committee wishes to look at the whole problem, and to consider all the 
alternative solutions. So once again. my thanks. 

Turning, then, to § 161 of S. 17'.l, the position of the Association is set forth 
in the Association's Final Report ',n S. 1722. A copy of the portion of that report 
relating to jurisdiction over Indian reservations has been previously submitted 
to the committee by Association staff. The reasons for the Association's strong 
opposition to § 161 are given in detail ill the materials previously submitted to 
the Senate Judiciary Committee by the Washington State Attorney General, 
Those materials have been submitted to this committee, along with this testi
mony. (They consist of Mr. Gorton's letter to Senator Kennedy of October 17. 
HIm. and thf' attachments thf'reto.) 
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InteI'estingly, a sentence in the declaration of policy in S. 1181 pinpoints the 
basic problem with § 161. That sentence is: "Federa[ enabling authority for the 
establishment of viable intergovernmental agreements between the tribes and 
the States based on mutual consent must be .established." Section 161 completely 
eliminates the need, indeed the opportunity, for mutual consent before any 
changes in the presently existing jurisdictional system can be made. 

The bilateral effect of § 161 will, of course, vary from state to state. In what 
are known as the mandatory states, Alaska, California, Minnesota, Nebraska, 
Oregon and Wisconsin, the effect of trilmU. action would be a total shift from 
state jurisdiction to federal jurisdiction, ov.er non-Indians and Indians alike. 
The 'Same would be true in New Yorlt. And in Iowa and Kansas, the effect would 
apparently be to make federal criminal law, now concurrent with state law, 
exclusive. 

In the optional states, which have assumed jurisdiction under PL 280, such as 
Washington, Idaho and Montana, similar shifts would occur, though, of course, 
to a lesser extent. 

The irony in the whole situation is this: S. 1722 is intended to 'be a moderniza
tion of federal criminal law; yet § 161 is just the opposite of that. Complete 
federal jurisdiction oV.er both Indians and non-Indians on reservations-with no 
state jurisdiction at all, other than under the McBra.tnev decision-may have 
made complete sense in the 1850's and 1860's. Then Indian reservations were truly 
just that, with little, if any, non-Indian population. But federal policy, under 
various allotment acts, changed that whole situation drastically; [arge non
Indian populations (often non-Indian majorities) are now the rule, rather than 
the exception. Yet § 161 would reimpose that old jurisdictional system. This makes 
absolutely no sense at aU. 

We need to take a step forward, not backward. And, in my view, S. 1181 
represents just such a step forward. Thus, I suggest the following: 

(1) Eliminate subsections (i) through (j) from § 161; or alternative[y, in 
subsection (i), after "United States," amI before "reacquire" on line 24, insert 
"and upon the consent of the affected state, granted in accordance with pro
cedures established by state law,". This amendment would embody in S. 1722 
the same basic principle embodied in S. 1181; i.e., the changes can be made only 
by mutual consent. 

(2) In the portion of the committee report relating to subsection (c), which 
is the recodification of the first sentence of 18 USC 1152, make it absolutely clear 
that the McBmtney decision is not to be overruled. Even more preferable would 
be making it clear in the text of SUbsection (c) itself. 

(3) Adopt the approach embodied in S.1181. 
To assist the committee's consideration of S. 1181, I have attached a memo

randum entitled: "Proposed Amendments to S. 1181." It consists mainly of tech
nical changes, though some suggestions are admittedly in the policy area. 

Lastly, a word about the concept of reservation federal magistrates. This con
cept, I believe, will help make more effective federal criminal jurisdiction espe
cially on reservations in option states which have not assumed PL 83-280 juris
diction, or have done so only to a limited extent. Adoption of the concept should 
not. however, provide a justification for retroceding to the federal government 
state jurisdiction already conferred under PL 83-280, or for [egislating the death 
of }'[cBra.tnev, thus making all non-Indians, regardless of the nature of the offense. 
subject exclusively to federal jurisdiction. The concept, in other words, cannot 
justify § 161 as presently written. 

If you have any questions concerning any matter I have covered. either in 
this presentation or in any of the materials I have submitted, I would be happy 
to answer them. 

Thank you very much. 

SUGGESTED AMENDMENTS TO S. 1811 

1. Page 4, line 6: "revocation" should be changed to "non-revocation." in order 
to carry out what we perceive to be the intent: i.e., that jf the Trihe Cflnnot 
unilaterally revoke within the five-year period, such a provision must be subject 
to a referendum by the affected Indians. 

2. Page 5, line 6: Change "except as expressly provided in this Act" to "except 
as expressly provided in agreements or compact, authorized by this Act." Again. 
we believe this better express.es what we perceive to be the intent. . 
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3. Page 5, line 13 : Change "from entering' to "to enter." 
4. Page 5, line 14: Change "exercising" to "to exercise." 
5. Page 5, line 17: Before "taxation" add "state." In our view, the bill should 

not preclude any agreement under which the Tribe itself might .agree to tax 
Indian property, in order to obtain tribal revenues needed to finance the tribal 
governmental program provided for in the agreement. But as presently drafted, 
the language might be construed to preclude this possibility. 

6. Page 5, Une 21: Strike "to." 
7. Page 7, line 25: Strike the quotation mark. 
8. Page 8, line 22: Strike "this Act" llnd insert "this section and Title II of 

this Act." One of the most desirable features of S. 1181 is thillt it lets tribal gov
ernments negotiate as equals with state (and local) governments, i.e., without 
the need of approval by the federal government. But subsection (f), as now 
drafted, seems to allow the federal government to jump back into the act. Accord
ingly, the rule-making role of the secretary should be limited to cover, not the 
Act ,as a whole, but only the financing functions (§ 102) and the planning and 
monitoring functions (Title II) assigned to him. 

9. Page 10, line 6: Change the entire section to read as follows: The United 
States district courts shall have original jurisdiction of and civil action brought 
by any party to an agreement or compact entered into in accordance with this 
Act or by any person ,subject to the jurisdiction of either party to such an agree
ment or compact to secure equitable relief, including injunctive and declaratory 
relief, for the enforcement of ·any such ,agreement or compact. The United States 
district courts shall also have original jUl'isdiction of any civil action, including 
an action for damages, brought by any person, other tllan a member of the Tribe 
which is a party to the agreement or compact involved in the action,against a 
tribe which is a party to the agreement or compact, wit,1:l ,respect to,a claim by 
such person, that the exercise of jurisdiction by a tribe over .that person includ
ing any action by the Tribe's officers Qr employees are unauthorized by the 
agreement or compact or is performed in a negligent, arbitrary or otherwise 
unla,,':ful manner j and the sovereign immunity of the Tribe shall not be a bar to 
any such action. 

POSITION STATEMENT OF THE NATIONAL ASSOCIATION OF STATES ATTORNEY'S 
GENERAL 

INDIAN JURISDICTION 

The Association opposes two provisions in the Senate bill which would radi
cally alter existing law. The first would permit an Indian tribe, without the 
consent of the affected state, to require that the federal government reacquire 
criminal jurisdiction over certain Indian reservations. Under current law, such 
a retrocession of state jurisdiction or, conversely, an extension of state juris
diction, would require both the consent of the state and the affected tribe. In our 
view, this state of the law should persist. We believe jurisdiction in this area 
ought not to be removed from the states until Congress has demonstrated a 
compelling federal interest in such a change. We know of no justification pro
vided for diminishing or altering state jurisdiction in direct contradiction with 
previous decisions of the Congress and the Supreme Court. Further, such a 
change w,ould result in unequal treatment being applied to Indians and non
Indians on Indian reservations. This is true because the state's citizens living 
outside the reservation would be subject only to state jurisdiction while non
Indians living in Indian country could be subject to federal jurisdiction. ThIs 
means that two people committing the same offense may rllCeive different sen
tences based solely on the geographical location of their' homes. The principles 
of consistency that Congress seeks to achieve through codification would be 
demeaned if it were possible for two citizens to be prosecuted, tried,·, and sen
tenced under different laws solely because one happened to buy a home in. 
Indian country. We are also concerned about the way in which all of this will 
be accomplished .. Currently 18 U.S.C. Sec. 1152 provides for federal jurisdiction 
in situations where a crime is committed in Indian country by a non-Indian 
against another non-Indian. The Supreme Court, however, in the McBratnell 
decision has held that the states have jurisdiction over such offenses. While 
Section 144 (b) of the Senate bill provides' that nothing in the legislation is 
intended to diminish, expand, or otherwise alter state or local jurisdiction 

62-696 0 - 80 - 10 
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over offenses within Indian country, this rather clearly stated intention not 
to reduce state jurisdiction is undercut by the Senate Report which indicates 
that the bill is intellded to overturn MoBratnev. Since many reservations in
clude a non-Indian population which greatly exceeds that of the Indian popu
lation, this decision would have the effect of permitting a minority to determine 
for the majority who will have jurisdiction over criminal activity in the area. 
Such a system is neither fair nor appropriate and the Association therefore 
urges the Congress to adopt the House formulations in this area which reflect 
the jurisdictional framework in place in current law. 

[Additional material consisting of the Opinion of U.S. Supreme Court in 
Washington Y. Confederated Bands and Tribes of Yakima Nation (77-388, 
dated Jan. 16, 1979) and legal briefs of the State are retained in Committee 
files.] 

OFFICE OF THE ATTORNEY GENERAL, 

Re S.1722 
Hon. EDWARD KENNEDY, 
Ohairman, Senate J1ldiciary Oommittee, 
U.s. Senate, Wash-ington, D.O. 

TEMPLE OF JUSTICE, 
Olympia, Wash., October 11,1919. 

DEAR SENATOR KENNEDY: The Senate Judiciary Committee has under considera
tion S. 1722, a comprehensive revision of the federal criminal code. In general, 
we applaud the approach of that bill. - -

Section 161, relating to state and federal criminal jurisdiction over Indian 
reservations, however, contains two provisions which are completely objection
able to the state of Washington. Neither is an appropriate part of a criminal 
code. Both would drastically change existing law. I here wish to explain what 
those proposed changes are, and why they are so objectionable. 

SUBSECTION (i) : RETROCESSION OF STATE JURISDICTION 

I first take up subsection (i). This provision would permit an Indian tribe, 
without the consent of the affected state, to require the United States to re
acquire criminal jurisdiction over Indian reservations from those states which 
had previously acquired such jurisdiction under such laws as Public Law 83-
280 (67 Stat. 588). 

Since 1953, when Public Law 83-280 was enacted by the Congress, many 
tribes have constantly attempted to overturn that law, and thereby roll back 
the extension of state jurisdiction to their reservations. With the passage of 
the Indian Civil Rights Act of 1968, Public Law 90-284 (82 Stilt. 73), they 
succeeded in preventing any new extensions of state jurisdiction without tribal 
consent. But they have so far failed to eliminate state jurisdiction which had been 
assumed by such states as Washington prior to 1068. The 1968 Indian Civil 
Rights Act in effect then froze the status quo. See § 403 of Public Law 90-284. 
Any retrocession of state jurisdiction, and any extension of state jurisdiction, 
now require the consent of both the state Ilnd the affected tribe. And, in our 
view, this is exactly us it should be. 

Having failed to accomplish in the Congress their goal of overturning state 
jurisdiction assumed under Public Law 83-280, the tribes, not surprisingly, took 
to the courts. -Washington's assumption of juris{liction, for example, has been 
attacked in six -separate lawsuits-in each case unsuccessfully. The last effort 
reached the U.S. Supreme Court in Washington v. Yaldma Indian Nation, and 
was decided in favor of the state on January 16 of this year. Subsection (i) 
would reverse that decision. 

Washington's response to Public Law 83-280 is fully described .in that deci
sion, a copy of which is attached (Attachment I). I would here simply note 
the Supreme Court's characterization of that response as one which " ... leaves 
substantial play for tribal self-government, under a voluntary system of partial 
jurisdiction that reflects a responsible attempt to accommodate the needs, of 
both Indians and non-Indians within a reservation ... " 58 L.Ed.2d at 767. 

This reference by the Court to lithe needs of both Indians and non-Indians 
within a reservation" raises a critical pOInt which is all too easily overlooked. 
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The debate on the question of state criminal jurisdiction over Indian reserva
tions typicaliy proceeds as if the only issue were state jurisdiction over Indians. 
This is unfortunate; for it overlooks entirely the question of jurisdiction over 
non-Indians on the reservation. For eAumple, while there are probably no more 
than 13,500 Indians residing on Washington reservations, there are more than 
55,000 non-Indians residing on these same reservations. These non-Indians will 
be affected by subsection (i) even more than the Indians. And this is true 
whether these non-Indians live on land owned by Indians or-as is the case with 
the vast majority of these non-Indians-they live on land which they own 
themselves. 

I enclose pages 19-27 of our opening brief in Yakima (Attachment II) and 
pages 12-19 of our reply brief (Attachment III), analyzing the effect of a retro
cession of state jurisdiction over Indian reservations as applied to both Indians 
and non-Indians.' It is complicated-in large part because the federal statutory 
scheme which developed in the 19th century is complicated. In simplest terms, 
subsection (i) would throw non-Indians back into this 19th century federal 
statutory scheme, and make them largely subject to federal criminal law, rather 
than state criminal law. For protection they would have to look to a great &tent 
to federal marshals and federal courts, rather than local law enforcement officers 
and state courts.· 

Under subsection (i), this change would not be automatic; but subsection (1) 
would give the tribes the option to make this change for their non-Indian neigh
bors, without the consent of those neighbors; and it is clear that most of the tribes 
would ex\~rdse this option. 

SUBSECTION (C) ; REVERSAL o~' U.s. V. MC BRATNEY 

The problem here arises, not so much from the actual language of subsection 
(c), as from its legislative history, a_s derived from the legislative history of 
§ 144 of S. 1437. 

As correctly stated at pages 1181-1182 of the Senaoo Judiciary Report on 
S. 1437: 

"Subf:lection (c) carries forward the first paragraph of 18 U.S.C. 1152, amended 
to conform the jurisdiction language to the terminology of proposed Title 18." 

As also correctly stated at page 42 of that same report; 
"Notwithstanding its apparently plain language the Supreme Court has held 

that 18 U.S.C. 1152 also does not apply to offenses committed by a non-Indian 
against a nonvictim in Indian country. Such offenses are triable in the States 
under State law." 

The holding referred to, of course, is U.S. v. MoBratnev, 104 U.S. 621 (1882). 
Because it carries forward the first paragraph of § 1152, the language of subsec
tion (c) gives no hint that this Supreme Court holding is to 'be statutorily re
versed. At page 45, however, the report gives much more than a hint that precisely 
this result is intended. 

"Finally, as stated above, the Supreme Court has ruled that 18 U.S.C. ]152 does 
not apply to offenses committed by a nOll-Indian against a non-Indian in Indian 
country and that such offenses are triable by State courts in accordance with 
State law. The Committee believes, however, that the Federal power under the 
Constitution to punish such offenses should be exercised. In redrafting the provi
sions of current 18 U.S.C. 1152 in section 144 of the bill in conjunction with the 
definition of the special teritorial [sic] jurisdiction in the Code, it is the inten-

, Page 26 of the Stllte's opening brief In Yakima (Attachment II) should be corrected 
In one major respect. ~'he analysis assumes that state criminal jurisdiction over Indians 
pursuant to Public Law 83-280 Is exclusive of tribal jurisdiction. See, e.g., note 9. I now 
lJelieve this Ilssumptlon to be Incorrect, and have so stated to the 9th Circuit In our 
urle! 'on remand In Yakima. Accordingly, state criminal jurisdiction under Public Law 
83-280 displaces no tribal jurisdiction at aU, not even for "minor" crimes. It only dis
places federal jurisdiction. And In Washington, even that displacement of federal jurisdic
tion over crimes by IDlIIans Is a limited one. See RCW 37.12.010, discussed at 58 L.Ed.2d 
746,747. 

2 Federlll jurisdiction over noa-Indlans under 18 U.S.C. 1152 Is exclusive. William8 v. 
U.S., 32·7 U.S. 711, 714 (1,946). Despite the language of § 206(a) (1), this would 
apparently continue to Ill.; the ca~e with respect to federal jurisdiction under the pro
posed counterpart of i\ 1152, I.e., subsection (c), at least as It appIles to crimes not 
wi thin the scope of tbe McBratntlf case. And this would be so by reason of tbe language 
of subsection ();~. 

In using the qun.lIfylng phra~e "'to a great extent," then, I have In mind that caseR 
falling within the scope of MaBratl/.ell, in which state Jurisdiction would. as now. be {'xclu
~Iw. flr. as proposec] b~' the comrnltt1"~. be concurrpnt with fedprnl .iurlsdl<'tlon. 



144 

tion of the Committee that they be considered applicable to offenses by non
Indians against non-Indians as weli as to those offenses previously considered 
as coming within the seope of that section." ' 

The statement would undoubtedly be followed by the federal courts in con
struing subsection (c). 

This is a major change, of serious and adverse consequence to the more than 
55,000 non-Indians resident on Washington reservations. 

As justification for this change, the report states in footnote 71, page 45 : 
"Regardless of the Indian status of the perpetrator or victim, offenses in 

Indian cOlmtry frequently constitute a breach of the peace and security of the 
enclave sufficient to invoke the exercise of federal jurisdiction." 

·Whoever wrote that sentence lmows little, I suggest, about the reservations 
in the state of Washington, or, for that matter, in most other states. The Puy
allup reservation, for example, includes a large portion of the city of Tacoma. Its 
population consists of fewer than 1,000 Indians and about 25,000 non-Indians. It 
is not an Indian nor a federal "enclave." As I have already pointed out in dis
cussing subsection (I), on the "enclaves" in 'Vasilington, taken as a whole, non
Indian residents outnumber Indian residents by a factor of at least four to one. 

~'he curious reasoning embodied in the Senate report should not go unnoticed. 
If an offense by a non-Indian against another nOll-Indian is a "breach of the 
peace and security" of the community,then, under the same reasoning, an offense 
hy a Indian against another Indian would presumably "constitute a breach of 
the peace and security" of the surrounding community, which, on most 'Vash
ingtol\ reservations, would be predominantly non-Indian. Yet there is no sugges
tion anywhere in the report that in such instances non-Indian law-I.e., state 
law-should apply. Only federal law (in the case of serious crimes) or tribal 
law (in the case of minor crimes) would apply, jnst as now. The reasoning is 
selective in its application, to say the least. 

I recognize that under section 206(a), this new federal jurisdiction over non
Indians is concurrent with state jurisdiction. I further recognize that, as stated 
ill the report in footnote 71, page 45 : 

"The Committee intends and anticipates, however, that the Federal govern
ment's new jurisdiction under section 144 of the bill [now section 161 of s. 1722] 
over non-Indian ,'ersus non-Indian offenses, which is concurrent with that of the 
States and tribes, will be exercised sparingly to vindicate a distinct Federal in
terest or to insure against an apparent failure of justice.'" 

I, too, would anticipate that this new jurisdiction would be used "sparingly," 
but not for the reasons stated. '.rhe reason would be that our already oyer
burdened federal judges and federal prosecutors simply won't invoke it; they 
invoke the jurisdiction they already have far too infrequently. 

In short, this "new" jurisdiction makes no sense whatsoever. So far as our res
ervations are concerned, any theoretical justification for it is undercut by the 
facts. 

SUGGESTED ACTION 

I know from personal experience the difficulties in passing a comprehensive 
reform of a criminal code. 'Vashington passed a new crimino,l code in 1975, ufter 
years of study, and now has, I believe, one of the best in the nation. But it was 
not fill easy task. 

The suggestions I here make are intended to make your task easier, not more 
difficult. I would urge that subsection (i), along with subsection (k), be de
leted entirel~'. The proposals contained in the tWG subsections may then, if the 
Committee wishes to do so, be considered separately" 

S. 1722 .is too important to be mired down in a controversy that is essentially 
outside its true scope and purpose. Moreover, it is a controversy which affects 
not just Washington, nor even just the Western states; it affects every state 
in which there exists nn Indian reservation. Thus, even the Attorney General of 
Xew York last year vigoronsly ollPose<l snbsection (i) as embodied in section 
144 of S. 1,]37. 

• By the phrase "which [jurisdiction] is concurrent with tllllt of the States and tribu," 
this sentence seems to suggest that Indian tribes would have criminal jurisdiction over 
non·Indians. Such a result. of course, is absolutely contrary to the decision of the Supreme 
Court In Olipllant v. Suquamish Tribe, ____ U.S. ____ Mar. 6. 1978). And in view ot 
subsection (b) of § 144. and Its counterpart in § 161 (b) of S. 1722, we take this sentence 
to be just an incorrect prediction of the rpsult In Oliphant. rather than a statement ot 
Intent to change that result. 



145 

If your Committee, however, believes that the issue of retrocession l!Ihould be 
dealt with in S. 1722, then I urgently request that hearings be scheduled for pur
poses of presenting testimony on this sp'ecific issue. The issue should not be dealt 
with in the absence of a full consideration of all the facts, Ilnd a full exploration 
of aU the problems. 

My suggestipn with respect to subsection (c) is essentially the same. The com
mittee report should make it clear that the McBratney rule is not being over
turned or, even preferable, the language of subsection (c) itself should make 
it clear. If, llOwever, the MaBra.tlley issue is to be dealt with by the Committee 
in its consideration of S. 1722, that issue too should be taken up in the hearingl!l, 
along with subsection (1). . ' 

With such hearings, the Committee will understand the full scope of what it is 
proposing to do in section 161 and its effect on a far broader front than 'Indians 
alone; and understanding that, the Committee will, I am confident, abandon the 
proposal. 

Sincerely, 
SLADE GORTON, 

A.ttorneu GeneraZ. 

SUGGESTED AMENDMENTS TO S. 1811 SUBM~TTED BY MALAOHY R. MURPHY, DEPUTY 
Al'TORNEY GENERAl" STATE OF 'VASHINGToN 

1. Page 4, line 6: "revocation" should be changed to "non-revocation," in order 
to carry out what we perceive to be the intent; i.e., that if the Tribe cannot uni
laterally revoke within the five-year period, such a provision must be subject to 
a referendum by the affected Indians. 

2. Page 5, line 6: Change "except as expressly provided in this Act" to "except 
as expressly provided in agreements or compact, authorized by this Act." Again, 
we believe this better expresses what we perceive to be the intent. 

3. Page 5, line 13 : Change "from entering" to "to enter." 
4. Page 5, line 14: Change "exercising" to "to exercise." 
5. Pag~\ 5, line 17: Before "taxation" add "state." In our view, the bill should 

not preclude any agreement under which the Tribe itself might agree to tax In
dian prop~\rty, in order to obtain tribal revenues needed to finance the tribal gov
ernmental program provided for in the agreement. But us presently drafted, the 
language might be construed to preclude this possibility. 

6. Page 5, line 21 : Strike "to." 
7. Page 7, line 25 : Strike the quotation mark. 
S. Page 8:, line 22: Strike "this Act" and insert "this section and Title II of this 

Act." One IOf the most desirable features 'of ·S. 1181 is that it lets tribal govern
ments neg~ltiate as equals with state (and local) governments, i.e., without the 
Ileed of approval by the federal government. But subsection (f), as now drafted, 
seems to allow the federal government to jump back into the act. Accordingly, 
the rule-making role of the secretary should be limited to cover, not the Act as 
a whole, but only the financing functions (§ 102) and the planning and monitor
ing functions (Title II) assigned to him. 

9. Page 10, line 6: Change the entire section to read as follows: The United 
States district courts shall have original jurisdiction of any civil action brought 
by any party to an agreement or compact entered into in accordance with this 
Act or by any person subject to the jurisdiction of either party to such an agree
ment or compact to secure equitable relief, including injunctive and declaratory 
relief, for the enforcement of any such agreement or compact. The United States 
district courts shall also have original jurisdiction of any civil action, including 
an action for damages, brought by any person, other than a member of the Tribe 
which is a party to the agreement or compact involved in the action, against a 
tribe which is a party to the agreement or compact, with rl;lspect to a claim by 
such person, that the exercille of jurisdiction by a tribe over that person includ
ing any action by the Tribe's officers or employees are unauthorized by the agree
ment or compact or is performed in a negligent, arbitrary or otherwise unlawful 
manner; and the sovereign immunity of the Tribe shall not be a bar to any such 
action. 

Mr_ MURPHY. I would like to amplify upon a portion of the material 
I submitted ; namely , an amendment to S. 1181. I noticed that the Sec
retary of the Interior's letter of March 17 to the chairman contains an 

.,;;,,-----------------------------
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amendment offered to section 301 of S. 1181 which goes in a direc
tion that I would suggest, but it does not go quite as far as I think is 
necessary. 

On page 2 of the secretary's letter it suggests that the bill be 
amended to make clear that both parties waive their immunity so that 
the district courts of the United States have. jurisdiction over disputes 
arising out of whatever contexts generate agz'eements arising out of S. 
118l. 

I would strongly suggest that the Congr~ take one further step. 
I realize what the Department of the Interior proposes would leave to 
the parties the ability to take this step themselves. I am simply sug
gesting that as a matter of Federal law, individuals, not only the juris
dictions that make the compacts or agreements, be required to waive 
immunity. 

Obviously, the State of Washington does not feel that Congress 
should waive the immunity for the tribe with respect to its own citi
zens. That is their; decision which they should be allowed to make 
themselves. 

However, with respect to anyone other than a member of a tribe, 
I think, and I strongly urge, the sovereign immunity of the tribe 
should be waived with respect to individual citizens. , 

I will give you an example which, I am willing to concede, is in the 
extreme. Suppose we consider Okanogan County in the State of Wash
ington which mayor may not compact with the Colville Indian Nation 
to build highways within the Colville Indian Reservation on land 
which is nontrust and which would otherwise be subject to the govel'n
mental authority of Okanogan County. 

Suppose they compact to build a highway and a bridge over No 
Name Creek and the bridge falls down. Whether or not it.was negli
gently constructed by the tribe is immaterial. I believe very strongly 
that the widow whose husband is killed when the brid~e falls out from 
under his car should have redress against the Indian trIbe. 

She would have redress against Okanogan County, against the 
State of Florida, and against. the U.S. Government, all of which 
have qualifiedly waived their immunity. I am not aware of any 
State in the Nation, Mr. Chairman, which has not at least qualifiedly 
waived its immunity with respect to tort liability. 

To the extent that an Indian tribe wishes and purports and agrees 
with a State; 01' county, or the Federal Government, to exercise those 
governmental powers, that tribe-as a matter of Federallaw-ought 
to stand in the shoes of the Government whose powers it is exercising. 
To the extent that that Government. has waived its immunity, the 
tribe's immunity should automatically be waived. . 

The tribe, the State, or the unit of local government involved should 
be able to present in a court of law the same defenses-no more and 
no less-as the government whose powers it is exercising could present. 

For that reason, I would commend my amendment to the committee 
rnther than the IntE'rior Department's amendmem.t. 

I know the letter I received. Mr. Chairman, sets a limit of 10 minutes. 
so if I excE'ed my time please cut me off. 

You asked a question about Alaska. I guess. since I nm apppa.ring
on hrhnlf of the National Associntion of Attorneys General. that Tam 
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authorized to speak for the Alaskan attorney general. If :Mr. Gro!?s 
disagrees with anything I say, I guess he will 'let melmow. " 

You mentioned, I think, in passing, testimony by the State of Wash
ington before the Senate Judiciary Committee. There is no testimony, 
Mr. Chairman. That is one of the things for which we have been urging 
and pleading for 2 years, fund for which we very seriously thank this 
committee. 

We have not been permitted to render testimony to the Senate Judi-· 
ciary Committee. That is the subject of Attm"lley Gorton's letter to 
Senator Kennedy-any State's inabilRy to provide testimony on what 
we see as a very significant issue. 

Finally, with respect to the magistrates issue, we think thnt is an 
excellent suggestion, although it does not really, as a technical matter, 
have much application in the State of "Washington because of the curi
ous way in which we have assumed jurisdict.ion pnrsnant to Public 
Law 83-280, that is, assuming Oliphant, lVheelM', a.nc1 our own assump
tion of jurisdiction" 

We concede that the tribes have, concurrent jurisdiction in the State 
of Washington, or any Stat.e, over t.heir own members. Under our 
assumption of jurisdiction t11e Sta.te has inrisdiction, vis-a-vis the Fed
eral Government, over all non-Indians located anywhere on a reserva
tion. Therefore, we do not think the Oliplwnt nrohlem is really that 
significant as a conceptual matter in the State of Washington, because 
in our view the State has exclusive-vis-n-vis the n. S. Government
jurisdiction over all non-Indians anvwlwre in .the State of 1Vnshinrri:on. 

Senator MELCHER. I would like to ask a question on thnt point. If 
the State of Washingion has jnrisdirtion over non-Indians on i1 
reservation, as you have just stated, wha:t ha.nnens to t.1,C' nrresting 
police officer in the instance of fI, simnlp a lterclltion when the neople in
volved are Indian and non-Indian ~ "\Vhn,t, does the nl·rest.ing police 
officerdo~ 

Mr. MURPHY. Who is the C'riminaland who iR thl' victim? 
Senator MELCHER. We do not. know. Surely, he does not know in 

an altercation. How does he handle it ~ 
Mr. MURPHY. It deprnds upon what reservation you are on and on 

what kind of land you are. 8upposr it is a partial jurisdictiori 
reservation--

Senator MET"CHER. Let ns nse the Quinault Reservation. 
Mr. MURPHY. Alright. If the inriof'nt occurs on what is colloquially 

called free-patent, nontrnst. non-Indian land, regardless of the tribal 
membership or nonmemher5hin of thr individuals involved, those gen
tlemen go to the county sheriff. They go to thr county jail. 

Senator MELCHER. Is thnt what thl' police officer does ~ 
Mr. MURPHY. Yes, sir. 
Senator ~fF,WlmR. DQ{>s hr know whPl'r frc-patrnt land and trnst 

land is? 
Mr. MURPHY. Certainly. 
Senator MELCHER. 1Vhat if it if'; on trllst. land ~ 
Mr. MURPHY. If the offender is a member of the tribe within the 

rrservation where the incident occurs. and if it does not involve orie 
of Ollr so-caned eight enumeratl'd areas-T gueA"',s yon wonld have to 
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add a couple. of. other ifs-~f ~t is not ~ m~jor crime] et cetera, .the?J
it goes to tl'lbal court. If It IS a non-Indmn, nontrrbal member, It 
goes-- . 

Senator MELOHER. In other words, the police officer on t~e Qumault 
Reservation, which is trust land, in an !llte~'c!1tion involvmg both . .an 
Indian and a non-Indian, and the Indian IS a member of the trIbe, 
will deliver one o:f the so-ca.lled culprits to the tribal court and one to 
the State court. Is that it ~ 

Mr. MURPHY. Yes' that is, if the incident occurs on trust land and 
assuming the officer i~ doing his job. 

Senator MELCHER. I am all for supporting our local police. I guess 
this is a prime example of the necessity for training local police too 
because that is quite a few ifs and buts fora police officer to figure out. 
It is probably one of the most basic problems a police officer has. 

Mr. MURPHY. 'l'he!'e is no question about that. 
I wish I could but I cannot really speak specifically with respect. to 

the Quinault Reservation on this technical matter. However, suppose 
it is the Yaldma Reservation. The problem is really only conceptual 
because of the existence of cross-deputization. Both the deputy sheriffs 
and the tribal police carry each other's commission. 

They all know where that land exists, by and large. If a problem 
does arise-which we do not believe happens as often as you will 
probably hear it does from some of the trib('s-they check. 
o As we testified in a lawsuit we had with the Yakimas-one of the 
QI.eputy sheriffs said it-that is the prosecutor's problem. It is not a 
lnw enforcement problem. That, again, assumes that the officer is doing 
hli.s job. 

I am not here carrying a brief for every single sheriff's office in the 
State of 'Washington or for every single sheriff's office in the United 
Stntes. My mission is to try to urge the Congress to give the States 
the say. 

Certainly, some reservations are being treated with less deference 
than others. Some reservations in my own State, and certainly some 
othElrs around the country, have less than a perfect system of law 
enfa.rcement. There is no question about that. I am not here to defend 
every single law enforcement organization, but the States ought to 
have a say in the question of who has jurisdiction over their citizens, 
parti.cularly their non-Indian citizens. 

Senator MELCHER. In the case of cross-deputization, either the tribal 
policeman or the sheriff's office can make an arrest, but once the arrest 
has belen made does not the question of whose court is involved come 
into play~ 

Mr. MURPHY. Certainly. 
Senator MELCHER. Then, regardless of whether the officer is a tribal 

policeman or a sheriff's deputy, the Indian offender will go to the tribal 
court. Ii3 that correct ~ 

Mr. MURPHY. If it is on trust land, that is correct, and if it is not one 
of our eight enumerated areas. 

Senator ];fuLOHER. The non-Indian will go to the State court. 
Mr. MURPHY. There is one other qualifying factor. It will go to the 

tribal COU\l't if it is a misdemettnor. If it is it felony he goes, presumably, 
to the Federal district court. 
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Senator MELCHER. The non-Indian would still go to the--
Mr. MURPHY. No; the non-Indian goes to the State court, no matter 

where he or she may be. 
Senator MELCHER. I think you· may have answered this question. 

Under the magistrates concept, since that is bv,sed on Federal juris
diction in Indian country, I think you have told us that under Public 
Law 83-280 that concept woulduDt work. 

Mr. MURl'HY. No, sir, I think it would work. What I meant to say, 
Mr. Ohairman, was that it may not be, if my view is correct" as neces
sary in the State of 'Washington with respect to non-Indian offenses 
as it is in a non-Public Law 83-280 State. I personally think-and 
again, I can only testify on behalf of my attorney general-that the 
magistrates concept, if it is fleshed out correctly, can go a long way 
toward solving the law enforcement problem on Indian reservations. 
We would like to work with your staff on that process. 

Senator MELCHIm. I have a question of you on this point. Under 
the present Federal magistrates law: 'consent must be given by the 
accused to be tried before a Federal magistrate. To me, . that. looks 
like more of the same. 
If you are accused of something ;and you are a non-Indian on a 

reservation, a judicious prudent person--- . 
Mr. MURPHY. If you were a defense counsel, you would insist that 

your client insist on trial before the district courts. 
Senator ~IF..LOHER. Right, knowing that in most instances there 

would never be a trial. Something falls through the cracks. 
Mr. MUHPHY. Sure. That is the problem. In my view it is not a 

question of inadequate authority in the statuteS. The problem-:-with 
all due respect to the Federal Government-is,an absolute unwilling
ness on the palt of many-not all-district attorneys to go out to the 
reservations and do anything about it. - . - . . -

Senator ~fELOHER. "Ve heard testimony yesterday that what we-need 
to do is beef up the U.S. attorneys' offices and we would get rid of the 
problem. I do not think I am ·going to live long enough to see the U.S. 
attorneys' offices beefed up to that extent. " 

Mr. MURPHY. Nor will my ,children. , . 
Senator l\fE~OHER. Or my grandchildren, who aI;e probably the same 

age as your clllldren . 
. MJ:' conce1?t of a Fp,deral mmgistrates system on an Indian r~rva

tron IS that It would not work unless you remove that oppoltumty to 
waive a trial for !), misdemeanor in front of a Fecleralma"gistrate. In 
order to make it work, the accused would have to go b~fore the Federal 
magistrate j.-ust like the accused-in Iny State"-on a misdemeanor"has 
to go before the justice of the peace. He dOeSllot have ,any choice on 
that. 

Unless we were to waive that, we would dog up the State courts 
on every misdemeanor, knowing that they ,vould never get around 
to trying us. . 

Mr. MURPHY. I do not have any conceptual problem with that, Mr~ 
Chairman. . 

Senator MELOHEH. In your judgment, would a Federal magistrate 
system work if that obstacle were not removed ~ i 

?\fl'. MURPHY. No, sil. It would not work as effectively as it ought. 
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Senator MELCHER. I have sort of a technical question on retroces
sion. Nevertheless, it is an important one. Can retrocession occur in 
your State by any action other than through the State legislature ~ 
How could retrocession, under existing Washington law and under 
existing Federal law, occud 

Mr. MURPHY. I think that is two different questions, Mr. Chairman. 
My office has rendered an opinion in that respect to the effect that only 
tho legislature can retrocede or offer retrocession of jurisdiction. 
However, I have no doubt whatsoever that the law is that once the 
Secretary of the Interior accepts retrocession under the 1968 Civil 
Rights Act, regardless of how it may be offered under State law, that 
is the end of the inquiry as far as the Federal court is concerned. 

I guess you are really asking two questions. With respect to State 
law in the State of ",Vashington, I think, only the legislature can offer 
retrocession. As a matter of Federal law, when the Secretary recog
njzes the jurisdiction Congress has conferred upon him, that is prob
ably it. 

Senator MELCHER. This very point was litigated in Nebraska, was it 
not~ 

Mr. MURPHY. Yes, sir. I wish: you had not asked me that question 
because I cannot remember what the result was. 

Senator MELCHER. I think the outcome of that case was t.hat it was 
a Federal action. , 

Mr. MURPHY. I think that is right. . 
Senator MELCHER. The State of Washington's basic law may differ 

:from that of Nebraska. In your judgment, would it be that Washing
ton State's laws are different ~ . 

Mr. MURPHY. That is only with respect to the authority of our Gov
ernor or State legislature. Nebraslm's Governor obviously possesses 
different authority, but I think as a matter of Federal law, once the 
Secretary 11a8 accepted retrocession, that is probably 'as far as the U.S. 
district court is going to go. ' 

Senator MELCHER. We heard that there are a couple of Indian reser
vations in the State of Washington where the population is largely 
non-Indian or may even be a majority. Is that true ~ 

Mr. MURPHY. There are more than a couple. The clearest examples: 
which I think were cited in Mr. Gorton's letter to Senator Kennedy, 
are on the Puyallup Reservation, which I think has less than 1,000 
Indians. I think there are about 750 Indians, although'I could be 
mistaken .. 

Senator MELCHER. How many non-Indians, are there ~ 
Mr. MURPHY. There are around 22,000. . 
Senator MELCHER. How about the Yakima Reservation ~ 
Mr. MURPHY. My best information, Mr. Chairman, is that it con

tains arol1nd6,500 to 7,000 members of the Yakima Indian Nation and 
approximately 25,000 non-Indians. Those are just two examples. 

There are several other reservat.ions in the State of Washington with 
a substantial number of non-Indian citizens. On the other hand, there 
are seve-ral other reservations-Mr. DeLaCruz from the Quinault Na
tion is here. He can correct me if I am wrong. I believe the Quinault 
Nat.ion is an example of a reservat.ion which has a substantial Indian 
majority. 
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Senator MELCHER. He testified yesterday. There are 1,800 members 
of the tribe on the reservation and there are about 400 or 500 non
Indians. 

Mr. MURPHY. I will accept his figures. In any case, I think it is a 
substantial Indian majority. 

Senator MELCHER. It is 4 to 1, or so, Indian to non-Indian. 
I have one final question of you, Mr. Murphy. That concerns your 

last page which is the National Association of State Attorneys Gen
eral's comments on section 161 of S. 1722. 

Mr. MURPHY. I hope I made that clear in my prepared remarks. 
This is the paragraph with respect to Indian jurisdiction. 

Senator MELCHER. Yes. That is only a portion of the critique of the 
attorneys general on the whole bill. 'Vhen was this prepared? 

Mr. MURPHY. It has been in preparation for over a year. It was 
finally approved by the executive committee of the National Associa
tion of State Attorneys General around February of this year. I can
not give you the exact date, but it was a month ago. 

Senator MELCHER. My basic point was that this is a definite critique 
on this section of S. 1722--

Mr. MURPHY. Perhaps I should have mentioned it. That language 
pertains to section 161 of S. 1722. 

Senator MELCHER. Alright. It is not on the last Congress' bill. It 
is on this one. 

Mr. MURPHY. It is on S. 1722. 
Senator MELCHER. As I glance through this position of the Attor

neys General Association, it is basically that the States should have 
an input and be part of the function. 

Mr. MURPHY. Absolutely. 'l'hat is our mission as the attorneys for 
the various States. State legislatures are going to make differing deci. 
sions, but our mission is to see that our States have a say. 

Senator MELCHER. What would that say be? I mean, you can go all 
the way from saying the States would have to agree, to a point of say
ing that the States participate in the function of determining what is 
adequate law enforcement. The Secretary of the Interior's witnesses 
have just told us that they believe there has to be such a function for 
a determination of whether or not a tribe on its own reservation has 
the capability of having a decent law and order code, and of enforc
ing it. 

Mr. MURPHY. On page 4 of my prepared remarks, Mr. Chairman, I 
say "Thus, I suggest t.he following:" and I list four points. 

If enacted, S. 1181 is the vehicle for the say. Under the Tribal States 
Oompact Act, the States can negotiate the problem with the tribes. 
Alternatively, I suggest language to be inserted in subsection (i) of 
section 161. I think that would do the trick. 

Senator MELCHER. That is an absolute veto on the part of the State. 
I am just trying to determine whether that is the position of the At
torneys General Association. 

Mr. MURPHY. It is. In other words, S. 1722 currently-if you want 
to express it this way-has a tribal veto over State jurisdiction. The 
tribes can unilaterally request the Secretary of the Interior to r~
a~quire Federal jurisdiction. That is in a sense a veto of State 
jurisdiction. 
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What we are particularly concerned about are the non-Indian resi
dents on a reservation. If the committee and the Oongress were to ac
cept the language I suggest, I prefer not to view it as a State veto but 
as input by the State and a say in the matter. 

I would prefer-and I believe I can accurately speak for the na
tionalassociation-that sections (i) through (j) of S. 1722 be dis
carded in their entirety and th:::.t in their stead S. 1181 be enacted, so 
that the tribes and the States can negotiate the jurisdictional problems. 

Senator 1rfuLOHER. Thank you very much, Mr. Murphy. 
Mr. MURPHY. Thank you, Mr. Ohairman. 
Senator MELCHER. Our next witness is Kenneth Black, executive 

director, National Tribal Ohairmen's Association. 

STATEMENT OF KENNETH BLACK, EXECUTIVE DIREOTOR, NA· 
TIONAL TRIBAL CHAIRMEN'S ASSOCIATION; AOCOMPANIED BY 
JOE DeLaCRUZ, FORMER PRESIDENT, AND DAVID DUNBAR 

Mr. BLAOK. Mr. Ohairman, I have with me Mr. Joe DeLaOruz, who 
is the fomner president and also the former chairman or the Inter
state Oompact Relations Oommittee. I also have with me David Dun
bar, who is kindly conducting a study for NTOA in tribal-State 
relationships. 

'We are pleased that you have extended the courtesy to the national 
tribal chairmen of testifying on this important legislation (S. 1181). 
At the outset I must advise you that this testimony represents the 
views of the NTOA and is not binding on any of its member tribes. 
However, I believe that our testimony represents a consensus of our 
membership, which, as you know, is composed solely of federally rec
ognized tribes. 

After having reviewed the bill, we present the following brief com
ments with a qualification. We prefer not to comment on section 
101(a) (1) which refers to civil, criminal, and regulatory jurisdiction. 
This is a matter of snch complexity and far-reaching implications that 
it, would consume by itself all 3 days of testimony. 

However, I will proceed to bring to your flIttentlOtn three provisions 
of the bill that give us concern. The first is section 101 (a) (2). It pro
vides concurrent jurisdiction betwcen the States and the tribes over 
specified subject matt.ers, specified geographi.cal areas, or both. For 
years, even decades, many 'Vestern States haye attempted to gain 
complete judsdiction over the tribes and their property. We view 
this provision as providing the States a foot in the door while giving 
the tribes little, if anything. 

Oertainly, no one would expect any 'Vest ern State Governor to nego
tiate an agreement with a tribe which would allow that tribe to exer
cise concurrent jurisdiction over State subject matter or geographical 
areas. Such a provision would just not be politically available to the 
State Governor. 

Therefore, we ask in what manner a.nd to what e~tent would the 
tribes benefit from this particular provision? We find little benefit, 
if any at all. However, obviously it would be in the interests of and 
of great. sat.isfaction to t.he States to assnme concurrent jurisdiction 
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over tribal wat.er, hunting, and fishing rights, even though such rights 
should not be e.ncumbered or alienated. 

Second, section 201 directs the Secretary to encourage the tribes 
and the States to discuss and confer upon jurisdictional questions 
which exist between parties. 'This would be done through committees, 
task forces, and other entities. We find this the most encouraging part 
of the bill. 

However, it requires further comment. We are all aware tha,t juris
dictional problems exist between the tribes and the States. It is, how
ever, our contention that these problems have been created either by 
States directly or by the Federal Government at the urging of the 
State or its citizens. ; 

We can make this st.atement. with some confidence because t.he tribes 
have not. had t.he expertise or the money to havo created t.he problems. 
Hunting, fishing, and water rights provide, perhaps, the best examples 
here. 

Furthermore, we find no comfort in the notion that t.he Secretal'Y 
would provide his or her representatives to such conferetllces. History 
teaches us that in more instances than not, the Department has been 
morR harmful t,o our rig-hts, our interests, and our benefits than it has 
been helpful. Olearly, III many if not most instances, it would have 
been in the int.erest of the tribes to have conferred upon the matter 
before it became a problem, but. our pleas for conferences in just. this 
manner have been ignored and we have not been invited. 

This causes us to wonder just whyit is that. the States find the need 
to confer at t.his time. 

Third, section 301 provides that any part.y may bring a civil act.ion 
in a Federal district court for enforcement of the terms of the agree
ment or compact. vVe find this provision most disconcerting .. For 
years, States have attempted to gain legal standing in Federal courts 
to pursue the tribes in actions that would involve treaty and othe,r 
Federal rights. . 

However, even where Federal recognition has been withdrawn under 
Public Law 83-280, the Supreme Oourt has not allowed this, the 
.1! enominee decision being a c.\1l>.e in p()in~ .. ,,' -

Unfortunately, this provision would finaIly allow the States to do 
what they have been wanting to do for years but have not been able 
to d~. rhe National Tribal Chairmen's Association cannot support this 
prOVlSlOn. 

'\Vhile we find some provisions of the bill are good, at the same time 
wo are constrained in supporting it in toto due to its broad unforesee~ 
able ramifications. lV" e would prefer to see matters left alone. 

Each tribe or tribes within a given Sta,te should be left to itself to 
c1ecide internally whether or not t.o enter into any such compact or 
agreement. While we realize and appreciate that this is a good faith 
rf!ort on your part to create a legal mechanism for the resolution of 
cbsputes between the tribes and the States; it. is our opinion that a tribe 
would be giving up much more t.han it would receive. 

In our view, the bill is tilted toward State interest.s without them 
having to give u:p anyt.hing.Therefore, I advise you that NTOA cur-
l'('ntly opposes tIns bill. - , , 
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While we are presently conducting studies that would enhance and 
encourage relationships between the States and the tribes, we know 
that they already have the authority to entBr into agreements. There 
are presently agreements on the books that have been there for years. 
The relationships between some States and some tribes are such that 
they have been beneficial to the community, non-Indian and Indian .. 

If you have any questions, I have with me a gentleman who is con
ducting our legal study and Mr. Case who has had a grievance with 
the State of Washington and, I think, with the State of Idaho. 

Senator MELCHER. Kenneth, do you have any comments on the other 
two subjects of these hearings~ You have only commented on S. 1181. 

Mr. BLACK. No, sir. Mr. Oase submitted testimony yesterday but 
NTCA has not. 

vYe have requested that the tribes make some input on the other two 
subjects. 

Senator MELCHER. vVe will hold the hearing record open on both 
S. 1722 and on the Federal magistrates concept, the latter for some 
time. We do not know how long the hearing record can be held open on 
S. 1722, section 161, because that bill may be on the Senate floor rather 
soon. 

'Ve would appreciate having any comments you can give us on both 
matters. 

Mr. BLACK. 'Ve will let organizations and tribes do the commen
taries on those two. 

Mr. DELAORUZ. I want to have entered in the record 1 the prelimi
nary studies that we have conducted in the last Ph years on the tribal
State commission. It is a joint effort between the National Oouncil of 
State Legislatures and the National Tribal Ohairmen's Association 
and the National Oongress of American Indians. 

From our preliminary studies, you will see that there are several 
typeS of agreements in existence which concern jurisdiction-from 
taxation to hunting and fishing. Some of them go back several years. 
There are some pretty good compacts that have been developed. 

A few of them have been the result of court cases and the fact that 
people realized we could stay in court forever. That made them back 
off and sit around a table to develop a method to coexist. We feel 
that vehicle is available--as we testified yesterday--without getting 
tied down right now to a piece of legislation. 

We do not know what kind of regulations the Interior Department 
is going to draw up. It seems as though we always get boxed in when 
the Interior starts writing up their regulations for something that 
passes through an act. . 

Senator MELCHER. Thank you very much. ' 
We will hear now from Linda Bennett, public lands specialist, 

National Association of Counties. 

STATEMENT OF LINDA BENNETT, PUBLIC LANDS SPECIALIST, 
NATIONAL ASSOCIATION OF COUNTffiS 

Ms. BENNEIT. Thank you for the oppo~tunity to testify today repre
senting the National Association of Oounties. 

Illfntl"rlni not received lit tlJl1P of nrlntlnJ,:, 



155 

-I slibmitted copies of my written testimony. I will highlight from it. 
NACo believes that non-Indian jurisdictional problems are far

reaching and deserve a very candid dialog. Involvement of NACo in 
the arena of Indian issues began about 3 years ago when an Indian 
affairs task force was created to comment on the draft American 
Indian Policy Review Commission. • 

Fred Johnson, who is a county commissioner from Glacier County, 
Mont., was named chairman. In February 1978, former NACo presi
dent, William Beach, created an ongoing Indian affairs committee. 
This committee was created to recommend policy and strategy to the 
other standing NACo committees. 

The local government crisis presently occurring in many parts of 
the Nation is due to historically inconsistent Federal policy toward 
Indian reservations coupled with recently expressed moves by Indian 
tribes on the reservations toward complete self-government. By fail
ing to spell out tribal jurisdictions, Congress has allowed a situation 
of conflict to develop in which tribal aspirations and treaty interpre
tations are pitted against other constitutional principles and rights. 
The result has been a further deterioration of relations between In~ 
dians and non-Indians. 

Without denying the validity of any Indian claims, it is clear that 
Congress must decide on matters of jurisdiction-civil, criminal, con
trol of resources, et cetera. NACo, therefore, calls upon Congress to 
resolve the situation by clearly defining the nature and scope of tribal 
jurisdictions, rights, and sovereignty, their relation to the various 
States and through the States to counties. 

In developing legislation, Congress should be mindful of the fol
lowing questions and considerations: To what extent do tribal govern
ments have sovereign immunity from legal action ~ Is it that which is 
accorded to State andloral gov('rnmell~'s '1 Or~ is it something more ~ Is 
it something less? 

A clear definition of both the government and its immunity is 
required. 

Second, within Indian country what jurisdiction would tribal 
governments have ov('l' tril-al n1('mbers, over nonmembers, 01' over 
members outside of Indian country ~ . 

Third, regarding criminal jurisdiction in Indian country, what 
levels of responsibility for enfor~ment, prosecution, and trial rest 
with the tribes, with the States, or with the Federal Government? 

Fourth, if Congress supports the continued conversion of land.to 
Indian trust status, Congress should develop satisfactory methods of 
compensation of local governments for the loss of already-leaned 
tax money necessary for the provision of mandated and requested 
services. 

The National Association of Counties supports the concept behind 
S. 1181, the bill to authorize the Stat.es and Indian tribes to enter 
into mutual compacts. Many Indian and non-Indian problems can 
and must be handled on a local, case-by"case basis. S. 1181 takes the 
initial seep in resolving some situations, recognizing the necessity 
of solving problems at the local level. . . 

The NACo TndifLJ1 committee recognizes that this bill will not be 
t.he remedy for all situations because it does not clearly define the 
nature and scope of tribal jurisdictions. 
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Other probleIilS also exist in the· bill, perhaps due to the bill's 
brevity. For example, in situations where a county has been provid~ng 
services on an on-going basis to the Indian population on a reserva
tion, would that county be eligible for funding under the bill, or would 
the bill deal strictly with new agreements between counties and tribes ~ 

The bill is voluntary. It does not mandate that tribal and county 
governments negotiate agreements with each other on jurisdictional 
conflicts. However, it does provide a mechanism for funding as well 
as the legal authority for agreements between such governments were 
they to choose to negotiate among themselves. 

To that extent, the bill will not solve all the types of jurisdictional 
issues. It may alleviate problems in some areas. 

The negative fiscal impact of Indian lands on counties amounts to 
millions of dollars annually. The resultant strains on county and 
municipal systems cause much ill will between Indian and non-Indian 
citizens. At times misunderstandings, jealousies, and outright con
tempt predominate formal relationships. 

Many counties provide police and fire protection, access, sanitation, 
utilities, and so forth to tribal members on tribal lands. Let us examine, 
for example, Lake COlmty, Mont. This county has a land area of ap
proximately 995,000 acres of which about 299,000 acres are under 
Indian trust sta,tus. Nearly one-third of the county's tax base is ex
empt from assessment and payment of public revenue. 

The county, however, provides many services to all its constituents
public roads, bridges, water and sewer districts, a cotmtywide refuse 
disposal district, and a cotmtywide weed control district. Currently, 
the county has six Indian rural subdivisions located on trust land. 
These subdivisions represent 150 rural zone sites which rely on tJle 
county's refuse disposal system. 

Access to the subdivisions is from county roads. Another tribal de
velopment of approximately 60 units is being planned and will make 
similar use of these services. 

At this time the services provided by the county are relatively un
available either through the tribes or the Bureau of Indian Affairs. 
As the. dl'mand for the services increases, the ability of the county to 
provide them via the tax base decreases. 

Normally rural development means an equitable increase in the 
valuation of that property in order that taxes offset the increased cost 
of services. This is not true of trust lands. 

In addition, refuse disposal charges are normally assessed on a per 
household or per business basis. However, the tribal houses and busi
nesses are exempt. 

"'\Vhere does the county turn for the funding to continue the servicing 
of the Indian population ~ Would the funding be available through 
channels such as S. 1181 were it to be enacted ~ 

Situations encountered primarily with the largely checkerboardecl 
reservations, such as Lake County, Mont., differ from those encountered 
with large reservations with a primarily Indian-based population. In 
the latter case the burden of servicing the Indian population rests more 
with the tribal government and the potential for the duplication of 
&'l'vices is not as great. 
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Due to the wide range of variations, no stock solutions are possible. 
Rather, solutions lie in working together at the local level. 

The National Association of Oounties has not established policy 
either on the application of the magistrates concept for Indian reser
vations or the section of S. 1722 relating to the Indians resuming Fed..: 
eral jurisdiction where the States have assumed jurisdiction pursuant 
to Public Law 280. These items are, however, on our agenda for the 
next committee meeting which will be on April 22, in conjunction with 
tho annual Western Region Oonference in Boise, Idaho. 

Thank you for the opportunity to testify. I am looking forward to 
working with staff on these issues. I am available to answer any 
questions. 

Senator MELCHER. Do you have any figures on the number of COUll

ties that are impacted by an Indian reservation ~ 
Ms. BENNE1'T. I think there are approximately 200. I would have to 

~et the exact number of counties that have Indian reservations within 
tneir boundaries. There are, of course, other counties nearby Indian 
reservations that would be impacted. ' 

Senator :NfuLCHER. Do you have any financial estimates involving 
those counties? 

Ms. BENNETT. I do not have them right off. I am working on devel
oping some. 

Senator MELCHER. "Ve would be interested in having them when you 
have developed them. IV" e would also be interested in any comments 
that are developed at the Boise meeting on April 22 of the NACo 
committee on Indian affairs. 

[Material not available at, time of printing.] 
Thank you very much. 
Our next witness is Frank McOabe, Chairman of the Oolorado River 

Indian Tribes. 

STATEMENT OF FRANKLIN McCABE, JR., CHAIRMAN, TRIBAL 
COUNCIL, COLORADO RIVER INDIAN TRIBES; ACCOMPANIED 
BY JOHN POWLESS 

Mr. MOOABE. Senator Melcher, members of the staff, ladies and 
gentlemen, my name is Frank McOabe. I am the chairman of the 0010-
rado River Indian Tribes. IV"ith me today is Mr. John Powless. He is 
my administrative aide. 

I would like to familiarize you with the Oolorado River IndirLn 
Tribes and with our interests in the bills that are proposed. Our reser" 
vatioll is about a quarter of a million acres. There is a to'Vll within 
the exterior boundaries of our reservation of about 978 acres. 

IV" e are on three counties and in two States. The county in Arizona 
is Yuma Oounty, one of the 13 or 14 counties in the State of Arizona. 
Part of our reservation is in California in Riversi.de County and San 
Bernardino County. Running right through the, middle of our reser-
vation is the Colorado River. ' 

The State of Arizon,\ is a non-280 State. However, the Oalifornia 
portion of our reservation is in a Public Law 280 State. We do have 
some problems with that, in that the Colorado River Indian Tribes, 
in attempting to fulfill its responsibility to maintain law and order, 

62-696 0 - 80 - 11 
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considers our reservation to be one total package. Often we have diffi
culty meeting some of the regulations imposed by the State under 
Public Law 280. 

The Colorado River Indian Tribes support the intent of S. 1181 
which, as we understand it, would provide a mechanism through which 
States could enter into agreements with Indian tribes for the purpose 
of resolving jurisdictional problems. 

We would like to recommend to the committee that the major em
phasis of the bill be directed at IState governments. We believe that the 
bill does not diminish or expand upon the authority of tribal govern
ment under the current status of the law and that tribes are not pres
ently prohibited from entering into agreements with State and local 
governments. 

It is the State and local ~overnments that are reluctant to enter into 
cooperative agreements WIth Indian tribes. Their reluctance stems 
from the State enabling acts which generally preclude States from 
exercising jurisdiction over Indian tribes. S. 1181 is, in our opinion, 
more for the benefit of States than it is for the tribes. 

Under S. 1181 the States and the Indian tribes would submit their 
agreements to the Secretary of the Interior and he in turn would work 
with the States and the tribes. The Secretary would be responsible for 
analyzing their financial needs, requests, capabilities, et cetera, to assist 
the tribes and IStates in reaching the objectives of their agreements. 

The concern of the Colorado River Indian Tribes is that the Secre
tary of the Interior, by being the intermediary in these agreements, 
could possibly have a conflict of interest in such a position. For ex
ample, the Department of the Interior, which is supposed to be the 
trustee of Indian tribes-meaning that the Department has it fiduciary 
duty to act in the best interest of the tribes-could easily take a posi
tion with regard to an agreement that they feel is in the; best interest 
of a tribe and advise a tribe that it should sign an agreement when the 
tribe might otherwise be reluctant to do so. 

We think that those kinds of abuses or conflicts of interest would he 
more prevalent in the instance of a tribe that did not have access to its 
own legal counsel which would make it dependent on the advice of the 
trustee. 

It is conceh-able that the Department of the Interior could be sup
portive of agreements that would give' State and local governments 
responsibility for the delivery of certain services to Indian tribes~ 
for example, road maintenance, police protection, fire protection. The 
danger of such agreements could result in the loss of control and au
thority over those services and in the placing of the State in a position 
wherein. they would become the trustee responsible for the delivery of 
the services. 

To avoid any conflicts of interest, we recommend that the bill con
tain a clause that clarifies the role of the Department of the Interior 
in the agreements. It should be clearly stated that the Department, as 
trustee, must advocate for Indian tribes and do what is in the best in
terest of the tribes, as determined by the tribes. The Department should 
never be in the position of trying to coerce tribes into signing agree
ments with the States. 

The potential for abuse in this process is significant. Therefore, 
funds should be made available to allow tribal governments to confer 
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with legal counsel before they sign any agreement with a State or local 
municipality. We feel that such a provision is consistent with the de
clared policy of the bill, that is to continue to "preserve and protect 
the tribes of the American Indian people." . 

The Colorado River Indian Tribes recommend that the judicial en
forcement section of S. 1181 be deleted. If a court has to enforce an 
agreement to promote maximum harmony and cooperative efforts, 
there should not have been an agreement in the first place. 
If there is going to be a cooperative relationship between a tribe and 

a State, it will only be achieved when the parties determine that an 
agreement will be advantageous to both of them. The deletion of this 
section will also dispel a lot of concern about any waiver of sovereign 
immunity once an agreement has been entered into. We strongly recom
mend that the parties be allowed to operate as equals, with the ability 
to terminate 'agreements upon written notice, and that the courts be 
kept. out of this process. 

In conclusion, the Colorado River Indian Tribes support S. 1181, 
provided the recommendations which we have made are contained jn 
the bill. 

'We believe that Indian tribes are sovereign governing bodies in 
which the States do not have. jurisdiction. We do not consider ourselves 
as municipalities or as local units of government under the jurisdiction 
of the States. Any agreements or compacts which are made between a 
tribe and a State must be based on respect for each other's sovereignty. 
If an agreement or compact cannot be worked out, the parties must be 
free to return to the original position they held prior to signing any 
agreement. 

The Colorado River Indian Tribes also favor the legislative proposal 
contained in. subsection 161(i) of part C of IS. 1722. The jurisdiction 
exercised by States under Public Law 83-280 has been a source of con
troversy and vexations litigation since its inception and has often been 
used as a means of inhibiting tribal growth. 

The supposed rationale for imposition of Public Law 280 jurisdic
tion was the lack of effective law enforcement on the reservations in 
certain States because of inadequate tribal control over criminal con
duct and other activities on the reservation. In fact, this was assimila
tionist legislation. 

Whatever the reasons may have been for Public Law 280, it is now 
an outmoded, unnecessary imposition of State control over the vital 
sovereign interests of the tribes. The law enforcement and judicial sys
t(,ll1S of the Colorado River Indian Tribes are highly developed and 
sophisticated and have been for many years effectively operating on 
the non-280 Arizona side of the reservation-on which the great 
majority of the Indian and non-Indian popUlation I'eside and work. 

There is no sound reason fol' requiring the 'State of California to 
consent to a retrocession of jurisdiction. This is a decision which should 
rightfully be made by the affected tribe with the concurrence of the 
Secretary of the Interior. who is in a superior position to a State to 
determine if retrocession is in the best interest of the parties involved. 

'We do wish to point out that while S. 1'722 is intended to effect re
form in the criminal code, the civil jurisdiction exercised by States 
nndE'l' PubliC'. Law 280 shonld he addressed either in this bill or in com-
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panion legislation. It is in the civil field that tribes have had to struggle 
to pursue 'their own course of economic and political development and 
growth, free of undesirable restraints imposed by the States. 

In spite of recent case law on the subject, the counties of San Ber
nardino and Riverside in California have periodically attempted to 
enforce their laws and regulations on economic enterprises authorized 
by the tribes under thc guise of Public Law 280. ·We strongly urge 
that retrocession of civil jurisdiction be treated in the same fashioll 
as criminal, that is. that it be subject to the unilateral determination by 
t.he tribes. 

We suggest one clarification of the wording of subsection (i) at page 
354, lines 30 and 31. It should be made clear' that tIle reference to "af
fected area of such Indian country" means the entire reservation and 
all enrolled Indians on the reservation, not. just that portion of tho 
reservation located in the Public Law 280 State. 

As was mentioned earlier, the vast majority of tribal members are 
located in Arizona and the entire reservation is administered under 
the uniform political jurisdiction of the Tribal Council without refer
ence to the particular State or county in which any portion of the 
reservation may be located. It would therefore be illogical to fragment 
the reservation for purposes of determining tho affected area. That 
should be deemed the entire reservation for voting purposes under 
subsection (i). 

'With respect to law enforcement problems on the reservation, this is 
indeed an area which deserves the critical attention of Congress if 
difficulties are to be resolved. 

We note your intention to move in the direction of delegation or 
special authority to Federal authorities to address these problems. 
The Colorado River Indian Tribes firmly helieve t.hat initial offorts 
in this area should explore the potential for extension of tribal crim
inal jurisdiction over the non-Indian on the reservation as a fair and 
workable basis for controlling non-Indian criminal activity, particu
larly on those reservations that have developed law and order and 
judicia,} systems to a level of sophistication comparable to State and 
local agencies. This type of authorization could perhaps be premised 
upon a program of certification of individual tribE'S by a.ppropriate 
Federal authority that adequate procedural safeguards exist in the 
tribal system. 

We further believe that the problem of major crimes committed by 
Indians on the reservation and the sporadic prosecution thereof by 
U.S. attorneys should also be first addressed bv looking into the feasi
bility of expansion of the present limited penal authority of tribes, 
that is, 6 months' imprisonment and/or $500 fine. 

Certainly tlHI mandat~ of the Indian Civil Rights Act provides ade
quate protection for individual rights of the accused, essentially the 
same as in non-Indian forums except perhaps for the absence Qf the 
right to court-aDDointed connsel for the indigent. 

""Ye do not see the log.ical 01' legal distinction for limiting tribal 
authority in this area, especially since a system of certification could 
be established, as mentioned earlier. providing for such arlditionalre
quirements as necessary to support broader penal authority by tribes. 

In order to foster the g-oal of tribal self-determination and preserva
tion of tribes' stntus as viable sovereign entities, we propose a detailed 
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and sincere review of potential solutions to the problems outlined in 
your communication to us. This would first serve to explore. and clarify 
extension of tribal uuthority consistent with protection of individual 
dO'hts. 

1V"e certainly prefer this approach over :pursuing the potentially 
stifling, limiting, and often inefficient impositIOn of additional Federal 
authority on the reservation and on tribes. 'We recognize that the 
magistrates approach may be appropriate for those tribes who desire 
that resolution. However, if other tribes are 01' will be capable of doing 
the job and are willing to assume the responsibilities, they should be 
allowed to do it. 

"Ve appreciate the opportunity to comment on these issues. Be cer
tain that the Colorado River Indian Tribes are interest.ed in and r.on
cel'ned about the developments in these areas. '. 

To continne for a moment beyond my prepared testimony, although 
r make my statements optimistically about our relatiom;hip with the 
local jurisdictions, we do from time to time have problems: but I hopl'l 
they are isolated situations. 

Recently we had a. non-Indian arrested on the reservation for speed
ing-driving 90 miles pel' hour-n.nd driving while intoxicated. Be
cause of cross-deputization and joint cooperation, we referred the mat
ter to the justice of the pence in the town of Parker. Unfortunately, 
the justice of the peace judge dismissed the case because of the juris
dictional question. However, as I said, that is an isolated case. 

"Ve have had other situations like that. However, we had a county 
attorney ,,,ho resigned, and I think much of the problem will be solved 
as a result. Our U.S. attorney, Michael Hawkins, has a good rapport 
with the other attorneys and I have ha.d dealings with him. I have had 
talks with the Governor of the State of Arizona. He has been very 
cooperative in attempting to remedy some of these problems. He is, as 
I am, a strong advocate of remedying the problems at the level where 
they should be remedied. 

From our standpoint, if all the other things do not work, one solu
tion is to have a Federal magistrate nssigned to Colorado River Tribes 
for purposes of adjudication and quick dis]?osition of cases. Now, 
when a non-Indian is a suspect we process hun through the Federal 
court. Often we do have those suspects on the reservation awaiting 
their arraignment. It does not look too good. 

Perhaps to facilitate the pt'ocess, it would b0 best to have a Federal 
district court judge assign a Federal magistrate to the reservation. 
However, from the political standpoint, if you deprive the county 
of mOlH'ys they would probably not favor this plan. 

Nevertheless, if all else failed, I guess, the establishment of !l. 

Federal magistrate court would be, perhaps, very practicnl and work
able on the reservation. 

Senator ~fuWIIEII. Frank, do I gather from your testimony that 
in Riverside and San Bernardino Counties in the State of California 
you have a coopera.tive arrangement of cross-deputization ~ 

:Mr. MCCABE. Yes, sir. 
Senator MELCHER. Does it work ~ 
)11'. MCCABE. It works. I think it is mainly because they are very 

prnrtiral too. 
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Senator MELCHER. TIl at is right. You are oUti there OIl. the extreme 
eastern end of those counties. '1'hose counties out there it). California 
are as big as Montana counties. 

Mr. MCCABE. That is correct. 
Senator MELCHER. The county seat in Riverside County is River

side, is it not? 
Mr. MCCABE. Yes, sir:. 
Senator lVfuLCHER. Is the county seat of San Bernardino County, 

San Bernardino? 
Mr. MCCABE. Yes, sir. 
Senator MELCHER. Both of them are almost on the coast and you 

are on the Arizona-California border. You are 250 miles away from ;; 
the county seat. Are you not? t 

Mr. MCCABE. That is correct. We feel that is probably the reason. \: 
Senator MELCHER. I would think so. 
Mr. MCCABE. '.fhere ar'(~ county people in there occasionally, but 

there is generall;r respect for territorial integrity. For the most part, 
we have worked It out. 

Senator MF..LCHER. If S. 1722 were enacted with 161(i) as part of 
it, I take it you are not asking for retrocession in that event. Are 
you? 

Mr. MCCABE. I guess that is 'just a way of sustaining what has 
already been worked out by the tribes. 

Senator MELCHER. In other words, you would hold a better hand. 
Mr. MCCABE. "Ve could, but from our standpoint, we believe in 

working it out at the local level. If this is a way of doing it, that is 
fine. It would only be affirmation. 

Senator MELCHER. Your testimony states that S. 1722 should not 
just refer to retrocession of criminal jurisdiction. It ought to refeI; 
also to retrocession of civil jurisdiction. 

You mention that in spite of the recent case law, the Counties of San 
Bernardino and Riverside "have periodically attempted to enforce 
their laws and regulations on economic enterprises authorized by the 
tribes" and they have used Public Law 280 to do that. What kind of 
civil jurisdiction are you talking about? 

Mr. MCCABE. I am not too Sul'C. I sup nose it is all that is not 
criminal. I think the reason for concern about that was that it was 
not mentioned. ,Ve do maintain that we have civil jurisdiction over 
non-Indians. 

I think the civil part would be such things as building codes, land 
codes. The States ought to honor our codes. "Ye have set our building 
codes in a close working relationship to the county. 

Senator MELCHER. Do they impose the same sort of building and 
land codes as they do in the rest of the county ~ . 

Mr. MCCABE. Yes; they did initially. Our Bureau of Indian Affairs 
had staff and we are presently working on a building code. 

·We did have working arrangements like the landfill. Our land 
codes are very much similar, if not better. We orten have, included 
in our various codes, the same things that they have. The are not 
below tht> county standards. 
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Senator MELCHER. Our chart shows that in the case of Arizona the 
State has assumed jurisdiction under Public Law 280 only over air 
and water pollution. How has that affected you ~ 

Mr. MCOABE. I am not sure. There is a plan to construct a coal
burning nuclear plant. 'Ve have taken an adamant position in opposi
tion to that. If they assume exclusive jurisdiction with regard to 
that, we will have a problem. Our reservation is in something like 
a basin. 

Senator MELCHER. If our chart is correct, that Arizoll[t has assumed 
jurisdiction over air and water pollution, that surely is an example 
of civil jurisdiction. 

Mr. MCOABE. Right. In line with that same thought, our reserva
tion is agricultural. There is considerable use of sprays, herbicides, 
pesticides, and those kinds of things. 1Ve want to continue to protect 
our residents. 
If there is a request for assumption of those jurisdictions, it would 

seem that that was the proper way to do it. 
Senator :MJ~LCHEn. As to the Federal magistrate concept, justice is 

denied for a celtain period of time. Sometimes it is just denied, is it 
not ~ There is too long a delfty. Before a case gets before the court, 
it has lost the effectiveness of justice. Is that not true ~ 

Mr. MCOAB1~. That is true. That is why we have made a concerted 
effort to work closely with the city and the county on some of these 
problems. I guess the sovereignty issue is one of the sensitive areas, 
but we have been able to work it out. ' 

From a practical standpoint~ your constituents and my constitu
ents are ignorant of existing laws to a large extent and they do not 
know why there is a criminal out in the street. We tell them: "That is 
the system." It does stare us in the face. 

Senator MELCHER. Thank you very much, Frank, John. 
Mr. MCOABE. Thank you, Senator. 
Senator MELCHER. Robert Pirtle is here. Mr. Pirtle, I assume you 

are testifying on hehalf of the Oolville tribe. Is that correct~ . " 
Mr. PIRTLE. Yes, Senator. 

STATEMENT OF ROBERT L. PIRTLE, GENERAL COUNSEL, COL· 
VILLE CONFEDERATED TRIBES, THE MAKAH TRIBE, THE 
SUQUAMISH TRIBE, AND THE METLAKATLA INDIAN COrliMUNITY 

Mr. PIRTLE. Senator Melcher, I am Robert Pirtle, one of the mem-
bers of the law firm of Zionitz, Pirtle, Morisset., Iijrnstoff & Ohest
nut. ,Ve are general counsel for approximately 15 tribes in 'V estern 
United States, chiefly in the States of \Vashington, Alaska, Montana, 
California. and N Ol'th Dakota. 

I wonld'like to thank yon and your staff, Senator, for the oppor
tunity to appear before you and testify today. 

In keeping with our national policy of self-determination for In
dian people, the Colville, Malmh, Suquamish, and Metlakatla peoples 
are steadily progressing in modernizing and expanding the opera
tion of their tribal governments to the end that their reservations 
will be wel1 governed and the lives of all reservation residents 
improved. 
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In the process these tribes have modernized their governmental 
org:lllizations, upgraded the quality of staff personnel, and made 
use of every source of technical knowledge which is available. Several 
of these tribes are in the process of complete overhaul of their tribal 
constitutions so as to utilize every inherent sovereign power they pos
sess to meet the social and economic challenges of the next century. 

These tribes have learned from hard experience that long disuse 
of governmental power has in mnny case>.: resulted in its usurpation by 
local, State, and county units of government. Often the assertion of 
tribal rights of self-government has been met by ridicule and opposi
tion from non-Indians unfamiliar with the law governing the l'lghts 
of Indian tribes. Nevertheless, these tribes are committed to the princi
ple of self-government and self-determination without the threat of 
eventual termination 

The tribes have the full support of the U.S. Government in their 
efforts toward achieving real self-determination, including revital
ization of their law and order codes and court systems. For this rea
son it would be tragic if Congress were to act upon its long-sought 
objective of complete revision of the Federal Criminal Code in a way 
which would inadvertently deal a damaging blow to the efforts of 
these tribes at self-determination. Accordingly, these tribes wish to 
address the provisions of S. 1722 which they consider of utmost im-
portance to their future well-being. . 

In S. 1722, part C-amendment relating to Indians, title 25, United 
States Code, section 161 (i) provides that 90 days after adoption of a 
resolution by an Indian tribe requesting ret.rocession of criminal juris
diction granted to a State under Public Law 83-280, 67 Stat. 588 or the 
Indian Civil Rights Act of 1968, 82 Stat. 73, the United States shall, 
npon consent of the Secretary of the Interior, reacquire such meas
ure of criminal jurisdiction as is specified in the resolution. 

In 1953 Congress proposed, amidst a series of termination acts, H.R. 
1063 which was later enacted as Public Law 83-280, and which for 

,the first time gave States civil and criminal jurisdiction over Indians 
and Indian reservations. 'With its enactment the tragic destruction of 
tribal self-government reached a climax. 

In the ensuing 27 years American Indian tribes have seen a steadJ 
decline of tribal government, a disintegration of tribal co.urt system!'>, 
a total failure of State civil and criminal jurisdiction, a continuing 
deterioration of reservation law and order, a worsening of checker
board jurisdiction through partial assumption of jurisdiction by States 
such as Washington, a growing disrespect for law by Indian youth, 
and a generalinerease in crime and lawlessness in Indian country. 

By 1968 Indian jurisdiction problems had become so critical that 
Congress e,nacted the Indian Civil Rights Act of 1968, Public Law 
90-284, which prohibited any further State assumption of Indian 
jurisdiction without consent of the Indian tribe affected, Today, how
ever, many Indian tribes remain under State jurisdiction and a con
tinuing accumulation of evidence attests to total bankruptcy of State 
jurisdiction over Indians and Indian country. 

By 1974 the situation had worsened to a critical state and at the 
1974 convention of the National Congress of American Indians in 
San Diego; Calif., president Mel Tonasket f/,nd executive director 
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Charles Trimble announced that a major Indian conference would be 
held in early 1975 in the hope of finding a solution to the jurisdic-
tional crisis. 1 

On February 26,1975, the National Conference on Public Law 83-
280 was held in Denver, Colo., and was attended by hundreds of In
dian delegates from all over America, tribal n,ttorneys, representa
tives from Indian organizations, representatives of the U.S. Solicitor's 
Office, Bureau of Indian Affairs personnel, and staff members from 
the Senate Interior and Insular Affairs Committee and the Indian 
Affairs Subcommittee of the House Interior Oommittee. 

The culmination of the work of that convention was a position 
paper which led to the drafting of S. 2010 which was introduced into 
Congress on request of the National Oongress of American Indians 
and the National Tribal Chairmen's Association by Senator Henry M. 
Jackson on June 25, 1975. 

The general tenor of S. 2010 was essentially that of section· 161 (i) 
of S. 1722, namely, the principle of "Local option repeal of Public 
Law 83-280", that is, the principle that true self-determination of 
Indian people requires that each tribe determine for itself whether 
any or all measure of State criminal jurisdiction should apply in the 
Indian country it controls. S. 2010 proviJed that through resolution 
an Indian tribe could ask the United States to accept retrocession of 
jurisdiction in accordance with the specific terms of the resolution. 

A series of hearings was held on S. 2010 but in the press of other 
major national legislation Congress failed to enact S. 2010. Neverthe
less, American Indian tribes continue to chafe under the yoke of ali 
alien jurisdiction which was not of their doing and which does not do 
justice to their members or protect the lives and property of all citi
zens of their reservations. 

The specific failure of State assumption of Indif!,n criminal juris
diction has bel'lu the subject of a great deal of discussion and investi
gation. The American Indian Policy Review Commission held 
extensive hearings in States with Public Law 83-280 jurisdiction and 
Task Force IV of the Oommission issued a final report to the Oommis
sion entitled "Report on Federal, State, and Tribal Jurisdiction" in 
1976, in which it detailed the increasing jurisdictional conflicts be
tween "Vestel'll States 'and Indian tribes, many of which can be laid 
directly at the doorstep of Public Law 83-280. 

Several years ago, as general counsel for the Colville Confederated 
Tribes, I personally accompanied an enrolled tribal member to the 
office of the sheriff of Okanogan County in an attempt to persuade 
him to prosecute the known thief of her television set. Although we 
supplied the name of witnesses to the theft and to a subsequent illegal 
sale of the stolen set, the sheriff refused to pursue the matter on the 
shifting grounds that he was short of staff, had.no direct evidence, and 
that the officer assigned to the case was on vacation. Despite our ef-
forts, no nrosecution ever occurred. . 

Yet tribal officials have noted time and again, just after per capita 
payments by the tribes to their members, that fines levied against In
dians in local courts for minor infractions of the law mysteriously 
rise to a figure of $300, precisely the amount of the pel' capita pay
ment. 
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The foregoing examples are typical of the manner in which State 
jurisdiction operates in Washin&.ton. It is a one-edged sword which 
cuts in favor of prosecution of Indians for crimes they commit but 
does not cut in favor of protecting Indians and their property from 
crime. 

While the current sheriff of Okanogan County is a dedicated law 
enforcement officer who was formerly chief of police of the Colville 
Confederated Tribe, his policy of cooperation with the tribal police 
is only as secure as his position as sheriff. 'With a change of admin
istration, the situation will almost certainly revert to its former state 
and be no different from that of other counties in which "\Vashington 
tribes are located. . . 

Half the Oolville Indian Reservation lies in Perry County, a county 
with a tax base· so small that it call1lot possibly provide sheriff's 
deputies, cars, and other police equipment necessary to make law en
forcement on the reservation effective. 

Indeed, the remoteness of most Indian reservations from large pop
ulation centers and county seats and the lack of adequate funding of 
county sheriff's offices, coupled with today's rampaging inflation, pro
hibits cotmty sheriffs from even the attempt at adequo,te hw enforce
ment on Indian reservations. 

The Mo,kah Indian Reservation is situated on the northwest tip of 
the Olympic Penrnsuht, some 70 miles from Port Angeles, the county 
seat of Clallam County. It is widely recognized tho,t the Clallam 
County sheriff's department does not provide adequate law enforce
ment on the Malmh Reservation and has neither the money, staff, nor 
the intention of doing so. 

Similarly, the Metlakat1!1 Indian Community is situated on the 
Annette Island Reservo,tion, some 2 hours ferry ride from Ketchilmn, 
Alaska. Again, the southeastern borough does not have the. ability 
due to money, staff, and travel constraints to provide effective law 
enforcement on the reservation. 

The criminal law of the State of Washington is peculhtrly ineffec
tive in that "\Vashington assumed Indian criminal jurisdiction in a 
piecemeal fashion. The "\Vashington statute assumed jurisdiction on 
fee lands inside reservations but limits State jurisdiction on 0,11 trust 
bnds to the following areas: Compulsory sclu>ol attendance; public 
o,ssistance; domestic relations; mental illness; juvenile delinquency; 
o,doption proceedings; dependent children; and operation of motor 
vehicles upon the public streets,alleys, roads, and highways. 

Thus, a law enforcement officer investigating a crime on a Wash
ington reservation must be armed with the sto,tute and a tract book. 
If he finds that the crime occurred on fee land he has jurisdiction to 
continue his investigo,tion but if not, he can only continue the investi
go,tion if the crime falls under one of the eight aren,s of jurisdiction. 

However, the eight areas are themselves vague. Neither the Sto,te 
attor~ey general nor tribo,l lawyers co,n be. sure of their precise 
meanmg. 

It is 'as trne of Indians today as it was in 1886 when the U.S. Su
preme Court decided in United States v. [{aqama, 118 U.S. 375 (1886), 
that "Beco,use of local ill feelings, the people of the States where they 
are found are often their deadliest enemies." 
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A ma,jor factor which militates a,gainst just and effective Sta,te 
cl'iminalla,w enforcement on Indian reservations is the lack of sym
pathy of State officials to Indian culture and values. In its long course 
of dettling with Indian tribes the Federa,l Government has gradually 
built an empathy with the Indian way of life and Indian social cus
toms which, to a significant extent, intiuenccs the way in which Fed
eral officials approach Indian pl;oblems including crimes committed 
by and agttinst lndia,ns. . 

"\iVhen Federal courts and Federal magistrates are involved they 
draw upon the experience of the Bui'ea,u of I;ndian Affairs and other 
Federal agencies with direct responsibility to Indian people. Because 
they are Federal officials the people in those sensitive positions are 
less apt to be sy,Ta,yed by hostile public opinion. In pa,rticular, Federal 
judges, appointed for life, ca,n dealfttirly with India,ns whereas State 
judges, subject to the whim of the populace in the next election, cmmot. 

Section 161(i) of S. 1772 basica,lly provides for, a,s I mentioned 
earlier, "local option repeal of Public Law 83-280." The section is 
carefully drafted to allow retrocession to be tailored to meet the needs 
of each individual reservation. Thus, a tribe might actively seek retro
cession of jurisdiction respecting certain crimes, but it might ,veIl wish 
to leave others to the State. 

In the State of 'Washington, for example, crimes on State public 
highwu,ys are adequately handled by the superbly organized State 
Patrol. It is very likely that u, tribe in whose reservation u, Stu,te hi~h
wu,y lies would prefer to have State jurisdiction continue regardmg 
traiIic offenses for which the Statl, patrol is better equipped than the 
Bl1l'eau of Indian Affairs J?olice. 

However, respecting cnme::; involving, for example, cattle theft, a 
tribe such as the Colville Oonfederated Tribes, with game officers and 
range officials, might well prefer to have jurisdiction retroceded to 
the Federal Government with which tribal officiu,ls could work in 
close harmony. . 

It should be noted that section 161 (i) is not mmldatOl;Y. That is, 
retrocession of jurisdiction cannot be. forced upon the United Stu,tes 
by a tribe but can only occur upon the consent of the Secretu,ry of the 
Interior. The consent provision ena.bles the Secretary to monitor each 
actual situation to see how badly State jurisdiction functions u,nd to 
compare how effectively Federal jurisdiction .might function before 
consenting to retrocession. 

A second safeguard in section 161 (i) is the requirement that the 
tribal resolution be enacted only upon a plebiscite of the enrolled 
Indians within the affected area. This provision, borrowed from S. 
2010, was designed to prevent any irresponsible switching back and 
forth between St.ate and Federal jurisdiction. 

S. 1'722 should be considered in conjunction with a bill specifically 
establishing a Federal network of magistrates of Indian reservations 
to enforcE' applicable provisions of the Federal Criminal Oode. The 
need for such a network is clearly manifest. Federal courts are hope
lessly overburdened with cases and Federal magistrates are often so 
busy dealing with the overload that they are unwilling to consider 
eases involving crimes on Indian reservations. U.S. attorneys, sensi
ti;'c to the crisis in thE' Federal court system, often close their eyes to 
C'l'lmes on Indian reservations Tor thE' same reason. 
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In conclusion, the trust responsibility of the United States demands 
that Congress enact a retrocession provision for the benefit not only 
of Indian trihes but all residents of Indian reservations. 

Senator, I would now like to address myself to a number of matters 
of confusion which I note have crept into this hearing this morning. 
First, I think that it is important that we all keep clearly in mind 
exactly what jurisdiction was ceded by the United States to the States 
throuCTh Public Law 83-280 and then consider the jurisdiction which 
is to b~ retroceded pursuant to subsection 161 (i) of S. 1722. 

In the first place, Public Law 83-280 ceded only Federal jurisdiq
tion to the States. It did not cede tribal jurisdiction to the States, 'so 
when we address the problem that was created by Public Law 83-280 
we are addressing tlIat cession. Therefore, the retrocession is to pro
vide for retrocession of State jurisdiction back to the United Statell! 

At the time I first began to work on Public Law 83-280 in abo!i\\t 
1965, there was some confusion as to whether Public Law 83-280 juris., 
diction was exclusive, vis-a-vis the tribes. You will notice that in the 
sug'gestions which were made by Mr. Rick Lavis this morning, on 
behalf of the Secretary of the Interior, concerning provisions either 
to be made as amendments to section 161 (i) or through Federal regu
lation, namely, the provision of checking by the Secretary to see that 
a particular tribe has an effective law and order system-those come 
from S. 2010, a bill which I drafted with the help of a great number 
of other Indian lawyers, the National Congress of American Indians, 
and the National Tribal Chairmen's Association in 1975, which Sena
tor Jackson introduced into Congress. 

The reason I put those provisions in was that I was concerned at 
that time about the problems of whether some Federal courts, and 
perhaps ultimately the U.S. Supreme 'Court, would decide that Public 
Law 83-280 made State jurisdiction exclusive with respect to the 
tribes. S. 2010 was prepared eonceptually to make a double retrocession 
?f j.ur~sd~ct.ion just ~o cover ~hat possibility, first a retrocession of ::3tate 
)ul'lschcbon back to the Umted States, second a retrocession of ::3tate 
jurisdiction to the Indian tribes involved. 

Since that time the law has evolved somewhat. In one case in the 
State of Washington, in which my partner, Barry Ernstoff, repre
sented the Colville Confederated Tribes, the State took the position 
that 83-280 jurisdiction was exclusive and that the tribal police force 
had no jurisdiction, even with respect to Indians. 1Ve took tllat case to 
the Federal distri.ct court and we won it. 

The State of Washington has, since that time, withdrawn its claim 
of exclusive jurisdiction. I think it is fairly safe to state at this point 
that most States take the position that tribal jurisdiction is concurrent 
with State jurisdiction. 

It is important, Senator, when you and the Senate consider tlus 
bill to keep in mind that you are t'alkin CT about retrocession of State 
juri~c1iction to t:he United States. Therefgre, the question of how muoh 
IndIan pOl)ulatlOn versus how.much non-Indian population exists on 
a reservatIOn. rean.\', becomes Irrelevant. The auestion is to nrovide 
the. best posslbl~ law and order, protection for people, their lives, 
theJr safety, theIr property, on a reservation. That is the question. 
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Senator MELCHER. Mr. Pirtle, is it irrelevant on an Indian reser
vation such as, for example, the Yakima ~ Is it irrelevant there ~ 

Mr. PmTLE. Yes, Senator, l'lecause both Indians and non-Indians 
are entitled to good law enforclement protection. My view is, based on 
long-standing experience with a lot of tribes in a lot of States, that, 
State jurisdiction is an absolute bankrupt failure. I:f you get Federal 
jurisdiction, especially if it is keyed into this Federal magistrate con-
cept, I thWk you will provide a juris.diction th.at is far s~perior:. . 

Concerning the example I CIted m my wrItten testImony m whICh 
there were several witnesses to the theft and sale of a woman's tele
vision set but no' prosecution, I can tell you the reason there was no 
prosecution. The name of the woman was Thelma Marchand. She was 
a member of the Colville Business Council. She had recently switchp.d 
her position from a position in ::favor of termination of the tribes to 
one of saving the tribes. 

Hers was the deciding vote on that issue. It meant that the reser
vation would not be terminated. It meant that the local people would 
not be able to get their hands on the Indian land-1.3 million acres 
of it. It was an act which very much upset part of the local non-Indil.),n 
people. The response was : No law enforcement . 
. The reserV3.tlons on which I have been and for whom I speak today 
have a long list of examples just like this one. The reasons range from 
political anger, to lack of manpower, to distance, to logistics, but the 
end result is the same--no law enforcement. The nonenforcem~nt of 
the law extends not only to Indians but to non-Indians even in 
situations where you currently have Federal Jaw which provides 
for Federal crimes such as 18 U.S.C. 1156-1 believe that is 
the number which covers embezzlement from an Indian tribe-and 
there is 18 U.S.C. 1165. which, I believe. covers hunting and fishing 
and trespass on an Indian reservation. We find very often that we 
cannot get any enforcement. even on non-280 reservations such as the 
Devil's Lake Sioux Indian Reservation in North Dakota, because the 
Federal magiRtrates nre too fnr Away. The U.S. attorneys are too busy 
and nobody knows whether it is really trust land or nontrust lanq. 

The magistrate's concept which your committee is considering and 
which I hope to see embodied' in an act' and introduced in the Senate 
very soon is part and parcel of the retrocession jurisdiction we need. 
I certainly urge on behalf of the tribes that we represent, that those 
things be enacted. 

I would like to turn to several other points that 'Von inquired about 
this morning-first, the State of Alaska. In the State of Alaska, Sena
tor, there is only one remaining Indian reservation. 

You asked other witnesses this morning whether every little native 
group and village in the State of Alaska would be able to' ask for retro
cession jurisdiction. I think my answer would be, "No." The reason 
is that the ~.lasl~a Native Claims Settlement Act specifically destroyed 
all reservatIOns m the State of Alaska except Metlakatla's reservation. 

Besides that, while there are still trust responsibilities of the Federal 
Government regarding Alaskan Natives, there are no remaining tribes 
in t~e "feder:ally recognized tribe" concept. I think the very ,vording of 
sec~lOn 161(1) would preclude every little native village and every 
native group in Alaska from asking for retrocession jurisdiction. 
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Next, Senator, I would like to talk abcut the checkerboard problem. 
In the State of TVashington, contrary to what Malachy Murphy said 
to you this morning, the checkerboard probJem is severe. It is not just 
a conceptual matter that might blow away. 

The Colville tribe has been totally unable to get the sheriff of 
Okanogan County to cross-deputize tribal policemen. The reservation 
is a checkerboard of Indian and non-Indian land-some tribal trust 
lanel, some allotted land, and mnch non-IJ1Cli.an fee sim]1le land. There 
is no little sign on the groun<1 that says, "Fee Land," "Trust Land," 
so that the sheriff or any other ,~aw enforcement officer will know when 
he can prosecute under State law. 

The end result is that an officer on one of the partial jurisdiction 
reservations, such as the Makah Reservation, has got to carry a tract 
book and he had better have close contact, with the BTA realty office 
and he had better know the definitions of the eight categories· of as
sumed jurisdiction of the State of Washington. 

Of course, he does not carry a tract book. If he did, it would not help 
him. It would take a surveying crew and several days to find where 
he was out there in those heavy woods. The Bureau of Indian Affairs 
realty office cannot help him. It is too far away, and he has no idea 
what the term "domestic relations" means under State law. Does that 
include community property? The' sheriff has no way of knowing that. 

If a dispute is over an automobile that a separated man and Ins wife 
each claims, what is the sheriff to do? Is that domC'stic relations or is 
that personaJ property law? He has no 'way Ot knowing and in the end, 
Senator, these disputes are simply allowed to drift. 

That is all I have to say. I wonder if yon have some qnestions for 
me. 

Senator MELCHER. Yes. I am assuming that in the case of the Makah 
Tribe they have no tribal police officers. Is that correct? 

Mr. PIRTLE. They do. They have a private police force. 
Senator MELCHER. Then what is your point? 
Mr. PIRTLE. They have a concurrent jurisdiction situation as I out

lined earlier. That means that the tribal code applies to all Indians. It 
does not apply to non-Indians becanse of the Oliphant case. 

The tribe is in a situation in which they have no jurisdiction under 
their law and order code over felonies. Felonies now become a matter 
for State--

Senator MELCHER. I see what you are referring to t.here. You are 
not referring to misdemeanors. 

Mr. PIRTLE. I am referring to both. Felonies, of course, are the most 
serious crimes. As you know, Public Law 83-280 says that sections 
1152 and 1153 of title 18, United States Code, no longer apply. 

Senator MELCHER. That is right. 
Mr. PIRTLE. Hence: the Major Crimes Act does not apply. 
Senator MELCHER. However. the misdemeanors do apply as they 

affect Indians. . 
Mr. PIRTLE. "'\iVbat do you mean? 
Senator MELCHER. I mean that the question of Public Law 83-280 

does not affect the Indian jurisdiction over Indians. 
Mr. PIR'l·u~. Yes; it does. It affects them in this way. No Federal 

court that I know of has recognized concurrent jurisdiction of tribes 
over felonies. 
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Senator :MELCHER. That is a point, but we are only ix'lilking about 
misdemeanors at this point. , 

Mr. PIRTLE. "With respect to misdemeanors the answer is this. The 
tribes' law and order codes apply to Indian misdemeanors. Therefore, 
they are entitled to enforce their law and order code against Indians, 
which they do. 

However, the law and order code referring to misdemeanors does 
not apply to non-Indians. Therefore, State law is all that does apply 
and the State is unwilling to do anything about it. 

Senator Mm,CHEH. 1£ there were retrocession the Indian police could 
not arrest a non-Indian anyway. 

Mr. PIRTLE. It could be handled in !l couple of ways~ Senator. First, 
if there is retrocession jurisdiction with respect to the Makah Reserva
tion at N eah Bay, that means the State no ,longer has jurisdiction. For 
this example, let us assume that it is total retrocession. The jurisdiction 
is now with the Federal Government for major crin1es and with the 
tribal governrment for misdemeanors which are defined in the tribal 
law anel order code. 

Senator MELCHER. None of that wonld apply to non-Indians. 
Mr. PIRTLE. I am not talking about non-Indians. 
Actually, I am talking about Indians and non-Indians, but when I 

say that the tribal law and order code applies to misdemeanors, I am 
saying it would not apply to non-Indians. 

There would only be Federal jurisdiction through the Assimilative 
Crimes Act or the general Federal Criminal Code against non-Indians. 
Howeyer, there are ways to make the jurisdiction much more pe.1atable 
to aU members of the l:eservation and all nonmembers. 

Those ways are these. You would now have the Federal Government. 
0.xercising jurisdiction. The Federal Government has agencies-the 
Bureau of Indian Affairs and others-that are used to Indians, know 
Indian culture to some extent, know Indian ways, and can understand 
what they are doing--

Senator MELClIER. I have to follow what you are saying, Mr. Pirtle. 
,Ve are assuming that there is retrocession. 

Mr. PInn.E. Yes, Senator. 
Senator MJ~WT:mR. "Te are using the Makah Reservation as our ex

ample. They have their Indian police. On a misdemeanor the Indian 
police are not going to have any more power than they have today. 

Mr. PInTLE. Yes, Senator, because they can be deputized as Federal 
officers. They ~an be made BIA police officers. That would function be
canse they are right there and they know the ·people. 

Senator MELCHER. Under what circumstances would they be depu
tized as BIA police officers ~ 

Mr. PIRTLE. I would think that it would be a good policy for the 
Federal Government to do that on a broad-based basis. 

Senator MELCHER. That would take an act of Congress, would it 
not? 

Mr. PIRTLE. No, Senator, that is clone frequently. 
Senator MELCHER. Give me a couple of examples of where it is done. 

,Ve are struggling here. ,Vhere is it done ~ . 
Mr. PIRTLB. It is done on the Makah ReservatlOn. 
Senator MELCHER. U it is done on the Makah Reservation now, 

what iR the problem? Yon nrC' saying yon want. retrocesRion for bet-



172 

ter enforcement, and here we are. only speaking about misdemeanors, 
and you tell me they have been deputized by the BIA. Therefore, they 
can arrest a non-Indian. 

Mr. PIRTLE. No, Senator. The reason they cannot is because Federal 
criminal law does not apply. It is a Public Law 83-280 jurisdiction. 
Therefore, the Federal Oriminal Oode does not apply. There 'are no 
Federal law misdemeanors on the reservation. That is what Public 
Law 83-280 says. 

Senator MELOHER. Then, according to your theory-and I will call 
it a theory until you show me differently-the Oliphant decision would 
not have become the Olip/w,nt decision if that police officer had been 
deputized by the BIA. 

Mr. PIRTLE. No, the Oliphant decision would still remain, Senator. 
"What the Oliphant decision says is that a tribe member may not exer
cise jurisdiction over a non-Indian in its criminal courts. If an Indian 
is a Federal officer and is exercising his jurisdiction in making an ar
rest as a Federal officer, it is not the tribe acting and the Olip/w,nt 
decision does not 'apply. 

Senator MELOI-mn. Precisely. You are telling me that if the Indian 
officer had been deputized by the BIA and was therefore acting for the 
BIA, the Oliphant decision would be different. 

Mr. PIRTLE. No, Senn,tor. I am not saying it would be different. 
I am saying that if you have a Federal officer who makes an arrest 
on a reservation, the Oliphant decision would not apply to him be
cause he is not the tribe. It says the tribe may not do it. If he is a 
Federal officer, it is the Federal Government that is doing it. 

I am saying' that the Oliphant decision remains exactly the same 
but that if a Federal officer-puts on his Federal hat under a Federal 
appointment and makes an arrest, it is the United States versus the 
defendant. It is not a tribal arrest. Therefore, it is legitimate. 

Senator MELOHER. We would be very interested, Mr. Pirtle, if you 
could supply us with the instances where this has occurred. I mean, 
instances in which the BIA has deputized a tribal police officer. 
Therefore, the tribal police officer has a dual jurisdiction. He is in 
effect a Federal employee. 

Mr. PIRTLE. Yes; I will supply you with some. I know it is the case 
on the Makah Reservation and I believe it is the case on the Quinault. 
Mr. DeLaONlz could answer that question. Mr. DeLaOruz is shaking 
his head affirmatively, Senator. 

Senator MELCHER. Given the example you glwe of an incident on 
the Oolville Reservation in which a television set was stolen and the 
sheriff was not interested in arresting the, alleged thief, are we to 
assume that the thief was a non-Indian ~ 

Mr. PmnE. The thief was an Indian. 
Senator MELCHER. ,Vlutt was the reason that the Indian police did 

not have jurisdiction ~ 
Mr. Pm'rIJE. I believe, at the time the tribes had no effective police 

agency. That was several yea,rs ago. 
I will give you some of the history of the matter. In 1965 the Colville 

Council was a termination council interested in destroying the reser
vation. They asked Governor Evans to issue a proclamation assuming 
jurisdiction undl'l' the peculiarit.ies of State law and Governor Evans 
did so. 
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Once that happened, the business council disbanded the tribal police 
force except for some game officials and left law enforcement to the 
State, because they firmly and fervently hoped that State jurisdiction 
would answer their problem. Later, it turned out that it did not, but 
at the time of the example there was no effective tribal police force. 

That is why the Indian woman went to the sheriff with me and asked 
him to prosecute. After that the tribes began to realize that State juris- . 
diction was just not going to work and they were not going to get any
thing but arrests after they made their per capita payments to the 
members. They then put together a police force and now have a very 
strong tribal police force. 

Senator MELCHER. Had they had that police forc-e they could have 
arrested this particular alleged thief. 

Mr. PIRTLE. It could have been considered a violation of the tribal 
code. 

Senator MELCHEH. As of 161 (i), as we read that section which per
tains to Indian country-I assume that an Indian village is Indian 
country--

Mr. PIRTLE. I think an Indian village would be considered Indian 
country as a matter of title status, but you will notice that section says 
that a tribe has to request retrocession. I beHeve there is only one tribe 
in the Stnte of Alaska, the Metlakatla Indin,n Community. 1£ the Sec
retary received a petition from the village of Klawock, I think the Sec
retary would look at it and say, "This is not from an Indian tribe. It 
is from an Alaskan Native village, which is not a tribe under section 
161 (i) 's proyisions." 

Senator MELCHER. Do you think that also applies to bands in the 
State of California? 

Mr. PIRTLE. I think it includes bands. I think the word "tribe" would 
include bands. As a matter of fact, i.n S. 2010, Senator, the language 
I had which Paul Summit basically borrowed for 161 (i) said "Indian 
tribe, band. 01' community." I think that is the proper definitional 
lanrruage. 

S'enator MELCHER. I cannot speak to the intent of this particular sec
tion. It would seem to me that if you can read "Indian tribe" to mean 
Indian band you {!ould also read 'it to mean Indian community. I am 
not sure. 

Mr. PmTLE. I think you could, Senator, but I think if you will ex
amine the Federal law you will find that Alaskan Natives are always 
referred to as Alaskan Natives, not as Indians, unless you are referring 
to the Athabascans. They are called Indians. 

Senator MELCHER. Thank goodness we do not have to bear the 
responsibility of interpreting that particular section. I think it is a 
very sketchy section and would require a great deal of interpretation 
in order to know just what its effects would be. 

lf the Federal magistrate concept is good, it would seem to me to 
be good either on the basis of retrocession or not. 

Mr. PIRTLE. It would, Senator. 
Senator MELCHER. You tie it in with retrocession. 
Mr. PIRTLE. I would say that it would be an excellent idea in either 

event. ,Ve do have a lot otStates that are not 280 States. Also, in States 
such as the State of Washington where you have partial jurisdiction 
ther<:' is certainly room for the, magistrate to be effective. 

62-696 0 - 80 - 12 
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The final point is that even with Public Law 280 jurisdiction in the 
case of, say, the Colville Reservation where there is total State juris
diction, those Federal crimes which remain Federal crimes and which 
were not taken away 'by Public Law 83-280 are still of a very serious 
nature and call for some careful, serious, and just prosecution. 

Senator MELOI-IEH. ,Vould you agree with the testimony of the Sec
retary's spokesmen this morning concerning- the expense of $160,000 
to $180,000 pel' year, even augmented with 20-percent increases due to 
inflation, that the amounts would be adequate to provide law enforce
ment on a reservation of, say, 1,200 01' 1,400 people ~ 

Mi'. PIRTLE. That is very difficult to answer, Senator. However, I 
would like to make a few comments about that if I mn.y. I think it is 
very unlikely that all jurisdictional issnes are the same and that aU 
tribes will request retrocession. 

Senator MELCHER I agree. 
Mr. PInTLE. For examp]!', I know that many of the rancherias in 

California are perfectly happy with certain aspects of State enforce
ment. I know that n. number of tribes in the State of ,Vashington, who 
have 280 jurisdiction-all tribes do, to an extent, have partial juris
diction and nine tribes now have total jurisdiction--'I think even they 
would accept some partial jurisdicti.on as workable~ as most efficient, 
and aR tho thing they C[1n live, with and would in fact like to see. Hence, 
I think rlividinrr the number of tribes into the $8 million is a mistake .. 

I think you also have to consider that, with respect to each reserva
tion, especially the large reservations, they have their own attitudes 
and law and order systems. You find in the State of "Tashington that 
the two largest resei'vations-the Colville and the Yakima-each has 
a very !'/fective Jaw enforcement program. They have well trained 
police officers. well trained judges, and they call upon the general coun
sel for the tribes to help them. They also have their own lawyers to do 
prosecution and defense in the tribal court. 

Their resel'Vations might very well nse the Federal magistrates for 
It nnmber of situations. but mostly to enforce the tribal code. Y<m 
might find that many of the police' officers would act with two hats
as 'Federal officers and as tribn,l officers. Tl1l'refore, their salaries might 
contilllH\ to he. paid primarily by the tribes. 

Keppil1,~ those factors in mind and the fact that the Secretarv of t.1ll' 
Tnterior ie; required bv t.his statut.e to ('xamine each reservation aml 
(\onsiclrr the kind of litw enforc('ment nNailable t.here as well fi;S logis
Hcnl kinds ()f t hinQ's-diRtance from the sheriff'R office, for example. 
and population distl'ihution-th(' situation is t.hat the. FeCleml Gov
ernment can ('xercise its trust. responsibilit.y in tlu~ best way and can 
assumo fl, retroc!'ssion of jurisrlictio" littlp hy litt lp ()n reservations 
wh(lre it is most, 110eded. 

Perhaps yon will not. wnnt to worry about. the St.ate of Alaska be
cause t.l'(ll'(,. is It total1~T different. situation np there. Yon may not want 
to proyide a separate law !'nforcrment system -rOT' (lach liUl!' l'flncl10ria 
in Califo1'llia. 

The overall fl1lSWc,r is that. it is a very complex problem, but I think 
thn.t. givr.n the languag-e of the statute as it. is presently o.rn.ft(ld. wit.h 
S(I('.rptfll'ia 1 cliscretion. VOll cOlllo. count on it working. 

R!'nat.or Mm,cTTER. Thank you V(,lOY much. Mr. Pirt.le. 
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Mr. PJRTLE. Thank you, Sen!ttoI'. 
Senator MEWHER. ,Ve will now heal' from Richard Alvarez, tribal 

conncil membe·r of the Chemehuevi Indian Tribe. 

STATEMENT OF RICHARD ALVAREZ, TRIBAL COUNCIL MEMBER, 
i CHEMEHUEVI INDIAN TRIBE, ACCOMPANIED BY MATTHEW 
! 

LEIVAS 

Mr. ALVARBZ. :Mr. Chairman, my name is R.ichard Alvarez, council 
member of the Ohemehnevi Indian Tribe, Chemehuevi Valley, Havasu 
Lake, Calif. 

'Ve would like to extend our t.hanks to you for being invited to this 
8ession to give testimony on these bills that will be presented to the 
benatc. 

,Ve, of the Ohemehuevi tribe, are in favor of the bills S. 1181, S. 
1722, and the Fec1eml magistmte concept. The reason we are in favor 
of them is because at the in'esent time the only law and order we have 
on our reservation is our chief game warden. 

Under Public Law 83-280 we do not actually have any law and 
order because the sheriff of San Bernardino County is uSllally absent. 
when we luwe a criminal offense on t.he reservation. All the tribal 
members and the Chemehuevi Council are in favor of these measures. 

I win let Mr. Matthew Leivas clarify our position. 
1\11'. LmvAs. Thank you. 
'\'n arc under a 638 contract with the Bureau of Indian Affairs a.nd 

lmvo bl'cn fol' the n1tst 3 velu's fol' 0111' wild1ife law enforcemult serv
ices. "Vo ha \Te hacl an dYedive wil dUfe law l'nforcl'ment. service pro
gl'!tlll, and according to onr tribu.lmembers and nonmembers-I would 
like to mention that onr resel'vn,tion is predominantly llon-Indian
they wonlc1 rather see the Chemehnevi Tribe take over the law and 
order on the reservation becanse of the lack of law enforcement by 
San Bernardino Oonnty. 

Thn Chl'l1wlmevi Indian Tribe on many occasions has met with the 
State of Californiit. Our Itttorneys lllwe met with the attorney gen 
emPH office to trv to resolve this riroblem but it has been to no avail. 

One issue tluit arose concern-ed un agreement between Imperial 
('onnty, Calif. and anothel' h·ibl'. The tPl'l11S of this agreement would 
not. be acceptable to the 0hel11ehue1'i Tribn dne. to the financil1l burden 
that. the tribefi wonld have to bear if the tribes sent their police officers 
to the State acadl'mll's. 

I have the draft uf that ag-reement here, and according to our at
torneys, it is not worth ]ookmg at because the tribes would have to 
'face not. only liability suits but would have to bear all the overhead 
c.osts. The State would simply be putting all the burden on the t.ribes. 
That is not what we n,re working for. "r l'. al'e wOl'king for tribal law and order on the reservation and. 
if possiblE', retrocession. However, any avenue we take we are stopped 
by the State of Califomia. That is our reason for being here. 

Fncler t.he Chemehllevi constitution, article 6, POWffi'S of seH-gov
ernment, section I-those are the general powers-t.he Chemehuevi 
Indian Tr'ibe "may ('xerciS<' all POWt'l'S necessn.ry or advisn:ble to pm-
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mote the welfare of its people." As long as Public I;aw 83-280 exists, 
we cannot do this. 

I would like to mention another thing. On our reservation we have 
a summer and winter resort. Actually, we have two resorts on the 
reservation. One is non-Indian and is leased from the Ohemehuevi 
Tribe. 

In the peak season in summer our resort draws as many a3 10,000 
people on heavy weekends. There is no law enforcement there. The 
local sheriff is gone. The Ohemehnevi wildlife la,w enforcement has to 
pick up the workload, which under contract we are not entitled to 
do. 

However) due to our good record with the community, most of our 
people would rather see the Ohemehuevi wildlife law enforcement 
service take over all 'the law enforcement on the reservation. 

We have met with the Office of Oriminal Justice and Planning jn 
Sacramento, and we also met with Mr. Rudy Oarona deputy attorney 
general, in San Diego. According to Mr. Oarona that one article in 
Public Law 280-the tribe attempted to use the provisions 01 Public 
Law 83-280, namely, section 4, article (c), 25 U.S;O.1322(c): 

Any tribal ordinance 01' custom hereto1:ore and hereafter adopted by the Indian 
tribe and tile community in the exercise of any authority which it may possess 
shall, if not incQnsistent with any applicable civil law of the State, be given ::ull 
forco and effect in the determination of civil clluses of nction pursuant to thir;; 
flection. 

On many occasions, when the sheriff did arrive, nothing was done. 
All our efforts were in vain. vVe, of the Ohemehuevi people, are more 
or less feel up with it. 

'We have asked for help. The cross-c1eputization plan does not seem 
to work. What are we to do ~ I n:in asking YOll ~ 

Senator MELCHER. 'Where is the reservation ~ 
Mr. LEIVAS. 'Ve are directly across from Lake Havasu Oity. That 

is 30 miles north of Parker, Mr. McOabe's reservation. 
Senator MELCHER. How big a reservation is it? 
Mr. LEIVAS. There are 28,000 acres and 27 miles of shoreline. 
Senator l\{ELOIIF.R. How many members of the tribe live on the 

reservation ~ 
Mr. LmvAs. There are approximateb (il ~/lembers at present, but 

we have HUD housing going in. 'I'hey wi~:i be completed in June. 'That 
will be 35 houses. 'I'hereafter, we have another 25 houses coming in. 

Senator MELOHER. You saicl35 members of the tribe. 
Senator LEIVAS. That is right. That is !in we have now. 'We are a 

newly reco!;nized tribe. ,V' e. were recognized in 1968. 
Senator MEWHElt Yon said 35 hous(>,s. 
Mr. LEIYAS. That is right, but. we also have the resort area there and 

we have the nonmembers. Out' reservation is predominantly non
Indian. 

Senator MELCHER. How many non-Indian residents are t.here on the 
reservation ~ 

Mr. LEIYAS. I would say there are 800. There is a. communit.y just 
adjacent; to the reservation caned section 36 which is the school zone. 
They are expanding quite rapidly, more or lc.ss keeping up with us 
because of our business. We have a new mobile-home pl:wk going in~ 
and the resort. is growing and growing. 



177 

If San Bernardino County is not going to handle it, we will have 
to handle it ourselves. 

Senator MELCHER. Frankly, we do not know whether retrocession 
would even be conceivable for your tribe without a tribal police sys
tem. Do you have a law and order code ~ 

Mr. LEIVAS. No, sir. We are working on one now. We are preparing 
for retrocession if it comes about. We have borrowed several different 
law and order codes. One of them was from the Colorado River Indian 
'I'ribes, which we may adopt. We have others from the Assiniboine, the 
Sioux,and the Fort Peck Tribe. We will adopt our own ordinances 
into the trIbal law and order code. 

What I am telling you, Senator, is th3)t we are making preparations 
for the retrocession of Public Law 280 because of the lack of law 
enIol'cement on the reservation. We are not authcrized to cite people 
or stop I>~ople under our contract. We are authorized under U.S.C. 
1164: and U65 to cite. Those are the only two Federal statutes under
which we can cite. 

Most of our trouble at the reservation is caused by non-Indians. At 
first, all we >Yanted was jurisdiction over our tribal members, but 
now it looks as if all our problems are caused by nonmembers. 

Senator MELCHER. Is there support among tho non-Indians for tribal 
jurisdiction ~ 

Mr. LEIVAS. Yes, sir; we have approximately 300 mobile homes 0:Q. 
the resort and a summer and winter hookup area for the "Snow Birds." 
The people there tell us continuously to get rid of the sheriff, oust 
him and take over law enforcement ourselves, but under contract we 
cannot do it. 

An incident occurred the other night. Some non-Indians pushed o:Q.O 
of our patrol buggies down a hill and it blew up our gas station. I 
was in training III Parker in an SOS unit. I got back as soon as l 
could, but by then the whole crime scene was disturbed. All the evi
dellce was tainted. 

The San Bernardino sheriff did not respond that night. He re
sponde,d the ne.."t .day. The suspects are walking aroun.d laughi!1g 
about It now. We know who they are but we have no eVIdence WIth 
which to prosecute or to file a Civil suit agiinst them. 

Senator MELCHER. If you will keep the committee advised of you~' 
Hfforts to develop a. law and order code for the tribe, we will try to be 
of aSf"istance to you. 

Mr. LEIVAS. I have been conferring witl} ,)Or special officer on our 
Jaw and order code. He understands it and is in favor of it. I wish 
he could have been here. but he could not. 

Senator M:FWHER. Is the special officer a BIA offi.ced 
Mr. LEIVAS. Yes, sir; he is our COR. 
Senator MELCHER. What is his name ~ 
Mr. LEIVAS. Stanley Schwll,b. 
Senator MELCHER. We will attempt to get in touch with Mr. Schwah. 
Mr. LEIVAS. He has assisted us often . 
. Senator MELCHER. Did you sa.y he is at Parker ~ 
Mr. LEIVAS. That is right, at the Parker Agency. 
Senator MELCHER. Thank you both very much. 
[The following supplemental stat"~ent was subsequently sub

mitted :] 

-------,,~-----
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SUPPLEMENTAL TESTIMONY OF MATTHEW LEIVAS RECEIVED SUBSEQUENT TO THE 
HEARING 

Senator Melcher, I would like to clarify a portion of my oral testimony with 
respect to our tribal membership on the reservation. The reasons for our low 
membership number residing on the reservation are primarily inadequate hous
ing and lack of employment. It is the desire of the Chemehuevi people to briilg 
bacl~ the tribal members by developing our HUD housing tract, having 35 houses, 
and by developing employment opportunities. 

Since the Chemehuevi Tribe reorganized over a decade ago, our tribal member
ship has increased considerably in view of the conditions mentioned above. 
Through our economic development and liur first HUD housing increment, the 
Chemehuevi Tribes' membership will increase considerably within this year. 

The tribe is presently considering a second increment of 25 HUD homes to 
attract more tribe members, thus increasing our membership. I am sorry if l1eft 
the impression that only a minimum number of tribal members will be living on 
the reservation. 

Senator UELOI;lER. Is Billy Frank of the Nisqually Indian Tribe 
here 1 [No respom:e.] , 

If he submits written testimony, it will, without objection, be made 
a part of the :tecord at this point. 

[Letter from Bill Frank, Jr., with enclosed statement and related 
materinl follows. Testimony resumes on p. 192.] 

Hon. JOHN MELCHER, . 

NISQUALLY INDIAN TRIBE, 
Olympia, Wash., AprilS, 19S0. 

Ohairman, Senate Sei/ect Oommittee on Inaian Affairs, 
Wa8hington, D.O. 

Dear SENATOR MELon'ER: Enclosed please find five copies of my comments on S. 
1722 and S. 1181, for your consideration and review. 

I understand that you 'held hearings on these two bills in late March of this 
year. Although those hearings have been completed I would appreciate any as
sistance you might lJe able to provide in including my comments for the Nisqually 
Indian Tribe in that hearing record. 

Your attention tn these two bills and your consideration of my comments for 
the Nisqually Tribe are sincerely appreciated. 

Sincerely, 
BILL FRANK, .Tr. 

Enclosure. 

PREPAREn STATEMENT OF BILL FRANK, JR., NISQUALLY INDIAN TRIBE 

Mr. Chairman, Members of the Committee: My name is Bill Frank, Jr. I am 
a Nisqua!.ly Indian, a member of the Nisqually Tribal Council and Vice-Chairman 
of the Northwest Indian Fisheries Commission. 

I wish to submit comments on two bills that you are considering. 
S. 1722, Section 161 of which provides for the retrocession of jurisdiction by 

States oYer Indian lands, and S. 1181, the "Tribal State Compact Act." 
I would first like to address myself to Section 161 of~. 1722. 
I consider Section 161 to be very important to Indian Tribes and to state and 

local governments. The exercise of State jurisdiction over Indians and Indian 
lands in my Stnte, Washington, under Public Law 83-280 has not worked and 
we need the Congress to provide the vehicle for us to correct the problems it has 
caused. . 

Public Law 83-280 was passed in 1953 during the termination era, with no 
thought given to the realities that affect its implementation. Local sheriffis, 
game wardens and other state police forces took adyantag'e of it where they 
had an itch to go after Indians. They did this, in fact, at my home, using Public 
Law 83-280 to claim jurisdiction oyer Franl,'s Landing and the Nisq'ually Res
eryation to come and violently arrest me and my family for exercising our 
fishing rights under the treaty of Medicine Creek. 

EYen where the statute has application it expressly does not apply to Indian 
fishing rights, but that didn't stop the State. That hasn't happened since our 
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fishing rights were settled by the Supreme Court last July 2. But, in other areas 
wheret local non-Indian law enforcement officials are not equipped or trained 
to unclerstand Indian tribes and governments and treaty rights, the hostility 
has continued and so have the court cases. 

EI'en more serious because it continues is the failure and inability of local 
law enforcement agents to provide adequate enforcement services where they 
do have jurisdiction. Most of the time Indian tribes themselves have been 
denied federal assistance for law enforcement services when States were to 
provide those services under Public Law 83-280. However, the local sheriff's 
offices often don't have the manpower or training to provide the protection 
and services that are needed. Their limited budgets and manpower, as well as 
their lacl, of training to unnerstand the differences that exist on Indian reser
Yfttions, have strained their ability to provide services and the reservations are 
the ones that come out short. Because they're not equipped to deal with reser
yation problems, the State and local officers develop frustrations that grow 
into more hostility, directed at Indians, and we do not need that. 

For the Indian, it means that the safety of people and property on the res
ervation cannot be assured because the local sheriff probably is too busy to get to 
the problem in time to be much help. Even if there is a tribal police force, under 
the Oliphant decision the tribal police cannot arrest and prosecute non-Indians 
who commit crimes on the Reservation, so the security of reservation residents is 
never there. In tile past state and local officials have been reluctant to enter into 
cross deputization agreements both because the State already has some juris
diction on the reservation and because in the past, tribal enforcement officers 
have not always been comparably trained. Hostile feelings between tribal 
governments and reservation Indians on the one hand, and non-Indians residing 
or owning lands on the reservation, and desiring to use or develop them in a 
way that conflicts with tribal standards and plans on the other, have contrib
uted to the conflict situation and to the problems of harassment and unrespon
siveness of local non-Indian enforcement agencies. 

Setting aside our feeling and fears, we have worl,ed hard to improve relations 
between our Tribal governments in -Washington and the State government, to 
work out these and other problems. Our efforts have frequently been frustrated 
hecause the Governor and the Attorney General amI the State Legislature are 
often saying three different things to ',lS; when we've reached an agreement 
with the Executive branch the Attorney General or the Legislature has inter
vened to stop it. (This has occurred with many jurisdictional, fisheries, and 
property ownership negotiations.) Now, however, in the area of law and order, 
I think that everyone (including the Attorney General) recognizes that what 
is needed is the freedom to negotiate agreements on the division and sharing 
of law enforcement responsibilities, including cross-deputization agreements. I 
think that in many areas we are now ready to proceed on this, if the retroces
sion mechanisms are made available. 

In the past when we have negotiated mutually agreeable law and order 
arrangements we have been stopped because the Attorney General has said 
that the Governor does not have the power to retrocede jurisdiction over an 
Indian reservation without action by the State legislature. This retrocession is 
a crucial first stE'P, if we are to be able to enter into nE'g"otiations that resolve 
our problems on an equal footing and in good faith. And, the inertia of the State 
Legislature guaranteE's that we'll never get them to act in time to solve 
anything. 

ViThat we need is for the Congress to authorize the Secretary of the Interior 
to acce,pt tribal petitions for retrocession of jurisdiction, without any need for 
action or consideration by state legislaturE'S. The concept as contained in Sec
tion 161 of this bill, I believe, will lead to the development of improved relations 
between tribal and state law enforcement agencies. and will relieve the burden on 
local law enforcement agencies hy allowing the cl:!velopment of cooperative 
agreements that are the product of harmony and understanding developed. be
tween tribal and state agencies. Through this kind of cooperation we will be able 
to have law enforcement that protects the people and pro{Y'rty on reservations 
from crimes and criminals. And, we''ll have less of the burdensome litigation 
that has choked us and the courts I"ince Public Law 88-280 was passed. I can 
think of few things that we needmore than Section 161 of this hill. 

S. 1181. the "Tribal StatE' Compact Act." also has the concept that States and 
Trilws should rE'RolvE' their (liffprpncPR flnd huild j-heir relationships through 
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mutually acceptable agreements. I also believe that intergovernmental coopera
tion can only be achieved in this way, but I do not believe this bill is 
necessary. 

I myself have been involved in the negotiation of several agreements with 
the State of Washington. We have failed to reach agreement in some cases, 
but what is important is that we have reached agreement on other very im
portant issues. Frequently, Congressional and Administration support for these 
agreements is all that is necessary to malte them real. 

1Uost important to me among the agreements that have been negotiated is 
the NisquaUy Agreement (copy attached). This agreement, signed by the chief 
executive officers and fishery managers of the Nisqually Tribe and the State 
of Washington, sets forth It long term relationship between the Nisqually Tribe 
and the State for the management of the fishery resources that originate in 
the Nisqually Drainage. 

It is unique in many ways. For one thing, before the "Boldt" decision, the 
Nisqually River and Nisqually fishermen wel;e involved in more direct con
frontations with thc State of Wushington over fisheries and fishing rights 
than anyone else in the State. In spite of this history, we were uble to nego
tiate an agreement that is concerned with management-the management and 
protection of the very resource that we fought over so hard. And, our agree
ment is to manage this resource so that both tribal and State fishermen and 
citizens get the most benefit from it. For example, we expect some of the fish 
we're managing and nro(lUcing to be caught by non-Indian net fisheries from 
the Juan de Fuca Strait all the way down to southerJJ Puget Sound. Because of 
our location, these fishery resources can benefit a wider range of fishermen 
than fish producecl just about anywllCre else. And, our Ilgreement assures that 
our tribal share will return to be harvested by tribal fishermen on the Nisqually 
River, where tlley will also bem'fit the Tribal economy. 

Anotller important asnect of our agreement is the way it provides for jOint 
and coordinated fishery enhancement projects. Some of our on-reserv<l.tion 
projects will be jOintly operated by the Tribe and the State. For both on and 
off reservation projects, we will be cooperating and coordinating our produc
tion so we don't end up hurting the resource by introducing fisll stocks that 
conflict with each other. We antiCipate lIlaIlY good things from this agreement, 
and we expect that cooperation in other areas will grow from the new under
standing we develop. 

What we need now is Congres>lional appropriation of the funding, in addition 
to existing Tribal and State funding, that is needed to implement the far-reaching 
antI widely beneficial programs and management ~tandards to which we have 
agreed. We don't need new hurdles, someone else's rules and regulations and 
procedures, or limitations; we just need support for what we work out. 

We negotiated this agreC'ment in a way that was best for the Nisqually Tribe 
and the State. We took 2% years to do it. but we were comfortable with it--we 
weren't limited by other f('(leral rules and regulations. Other tribes and states 
that have lJegotiated agreements have done it differpntly-in their own way. We 
aU need the support, however, of tIle federal government, to make things work. 

The idea behind the "Tribal State Compact Act" is great-it is what we need. 
Hqwever, all that is really needed is the encouragement for Tribes and States 
to' cooperate, communicate with each other and, together, to work out solu
tions that we are both satisfied with. And, when agreements are reached, we 
need federal support for their implementation. I myse1f; feel that trying to do 
this within a new federal program or guideline woulcl simply not work because 
it wouldn't a'!low us to develop our cooperative arrangements freely amI in our 
own way. Particularly when one of the most important benefits of negotiated 
agreements is that it gets us out of the costly und polarizing forum of courts and 
appeals, federal attempts to structure how we negotiate with any sort of guide
lines or rules would just tal,e us backwarcIfI, fighting in the courts over what 
the Jlew rules mean. 

Each Tribe and State that consider negotiating all agreement or cooperating 
in other Ways will start with a different bacl,ground and a different type of 
relationship from each other Tribe or State. Your support and encourfl~ement\ 
without more federal rules and regulations, is what is needed to make Tribal
State agreenll'nts work. I hope that yon will rC'mC'miJer tlliR fiR yon consider 
S.1181. 

Thank you. 
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Hon. 'VARREN G. MAGNUSON, 

OFFIOE OF THE GOVERNOR, 
Olympia, Wash., February 6,1980. 

U.S. Senator, Russell Buililing, Washington, D.O. 
DEAR SENATOR MAGNUSON: The state of Washington and the NisquaUy Indian 

Tribe, recognizing their mutual interests in the fishery resources of the NisquaUy 
River system, have had their fishery managers worl, together the past two 
and one-half years to develop a joint, comprehensive management plan for 
the Nisqually Drainage. The Cooperative Nisqually River Drainage Plan ex
amines the present Hnd potential fishery production of the NisquaUy system 
in light of the state and tribal goals to improve significantly the economic and 
recreational benefits to both state and tribal fishermen and other elements of 
our populations interested in the fishery resources of the Nisqually. 

This Plan has been agreed upon as a first element of the South Sound :portion 
of a comprehensive Puget Sound enhancement plan to be jointly approved by 
the tribes and the state. It is consistent with the specific proposals and the 
underlying cooperative enhancement process suggested in the Administration's 
proposed legislation before your committee. It embodies the approach that you 
have so actively encouraged in the resolution of state and tribal differences, 
particularly in the area of fisheries. Guided by your suggestions, the state and 
the Nisqually Tribe have achieved a mutually acceptable and beneficial agree
ment for cooperative fisheries management. 

This agreement is a model of state and tribal cooperation in the management 
of the resources of a major Northwest drainage system. It considers the complex 
problems that face Nisqually origin salmon as they pass through intercepting 
fisheries. Stocl,s from other systems, particularly those with substantial hatchery 
production, have generally predominated in those fisheries, often resulting in 
the over harvest of Nisqually stocks long before they approach the South 
Puget Sound sport and terminal treaty Indian fisheries. 

The Plan keeps in mind the harvest mallllgement goal of enhancing the re
source for the benefit of all state and tribal fishermen and 'associated industries, 
giving special consideration to the tribal management policy favoring the 
strengthening of tribal terminal areas fisheries in southern Puget Sound and 
to the state policy emphasizing the development of the South Sound area as 
an important sport fishery. It also calls for the cooperative improvement .and 
mainteJlance of quality environmental conditions for fishery production in the 
Nisqnally Dl'uinage, and includes the cooperation of the U.S. Army at Fort 
Lewis ,as weil as the U.S. Fish and Wildlife Service in this endeavor. Coopera
tive management of Nisqually fishery resources within this framework is ex
pected to go far in relieving the problems that flaveresulted from heavy 
Canadian and United States marine harvests in mixed-stocl, 'areas 'Us well as 
other factors that contributed to the general decline of NisquaHy salmon runs ... 

The Nisqually Indian Tribe and the state of Washington 'are committed to 
making this Plan work, for the benefit of all users of these fishery resourees. 
OU'r fishery management agencies, the Northwest Indian Fisheries Commission, 
and the affected fedp-ral agencies, have all allocated time and resources to tbe 
successful implementation of this effort. Additio.nal federal funding, however', 
is essential to solidify and secure the success of both the tribal and state ob
ligations unner the plan and to assure that actual benefits are realized by 
tribal and state fishe~·men. Your support of this cooperative management effort 
is sought in the form of your sponsorship of the appropriattons Illecessary tOt t/;le 
plan's implementation. 

It is our jOint belief that this agreement will he consistent with 'any compre
hensivE' Puget Sound enhancement pIan developed by the tribes and tile state~ 
Since any delays in funding result in the substantial delay of bonefits to th~ 
resource and the fishermen, 'Il.!; well ail increased project costs due to inflation, 
we urge that action to fund proposed projects be undertaken immediately, re
ganlless of the progress of proposed legislation. Our staffs are prepared to pro
vide you such additional explanations and justifications as you require or deem 
appropriate. 

We appreciate the support you have given all of us in our struggle to develop 
a positive ralationship for the achievement of cooperative fishevy management 
in thE' Northwest. 'We look forwnrd to discllssing onr goals ann achievements 
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and th\S rel}11est with you, at your coming hearings in Seattle and otherwise, 
as you are available. 

Sincerely, 
DIXY LEE RAY, 

Governor. 
DL"l:IAN S. SANOHEZ, 

Ohairman, Ni8quaUll Inil'ian Tribe. 
DAL W. JOHNSON, 

O1!ai1"ntan, Northwe8t Indian Fi8herie8 Oommi88ion. 

NISQUALLY INDIAN TRIBE 

BUDGETS: NISQUALLY OOOPERATIVE FISHERIES MANAGEMENT FAOILITIES 

The following funding levels are being requested from the Congress for ap
propriation by the Appropriations Committees during the next two years: 

IJ'iscal year ]981: $7,475,000.00. 
Fiscal year 1982 : $8,855,000.00. 

Fiscal year 1981 request items: 
1. Nisqually Reservation Salmon Hatchery: (Collard Woods

Cofchen Springs) construction and completion iJIl one phase ________________________________________________ $3,450,000.00 

2. Muck Creek Station Rearing Ponds: (Nisqually River
Muck Oreek mouth) construction and completion in one phase ________________________________________________ 575,000.00 

3. Clear Creek-Hill Creek Hatchery Plans: (Fort Lewis 
along Nisqually River) studies, master plaJIl, design engineering _,________________________________________ 690,000.00. 

4. Fisheries Management Education Center: (on and off
reservation sites) land purchases in Nisqually River 
Valley; architectural design; first phase construCtion of 
facilities program development aJIld plaIlJs of operation___ 2,760,000.00 

Total fiscal year 1981 requesL_____________________ 7,475,000.00 

Fiscal year 1982 request items: 
1. Clear Creek-Hill Creek H~tchery: construction and com-pletion in one phase __________________________________ _ 
2. Fisheries Management Education Center: final :facilities 

construction and operation ____________________________ _ 
3. Program Operations l'lI!ld Staffing ______________________ _ 

5,750,000.00 

2,645,000.00 
460,000.00 

Total fiscal year 1982 requesL_____________________ 8, 855, 000. 00 

N ote8 Of builget reque8t item8 
1. Source of C08t e8timt;,~a8.'-The estimates of total costs for the'fish enhance

ment facilities were formulated jointly by the Tribe and the Washington De
partment of Fisheries for presentation of 'proposals to the Federal Task Force 
on Washington State JJ1isheries, dated December 7, 1977; revised ,January 4, 
1978; revieWed and adjusted by 15 perceillt for inflation on Janua't'y 29, 1980. 

2. Distribution of requesteil f1t1tils.":"The proposed facilities would rill he owned 
by the Nisqually Jndilul Tribe and located ,upon its properties. However, the 
operation and management of the Clear-Hill Creek Hatchery complex would be 
contracted to the Washington FisherieS Department for the first 10 yea'rs or 
more, and that State agency would be the lead ag!'lncy ,in planning' development, 
as well as construction control. Funds for this component ($690,000 in fiscal year 
1981; and the $5,750,000 projEY.'ted for request in fiscal year 1980) would be 
contracted for administrative control and actual use by the Fisheries DepaTt
ment. The allocations sought for the Tribe under its admilllLstrative controls and 
usage would be $6,785,000 in fiscal year 1981 i and with $3,105,000 projected for 
request in fiscal year 1982. . 

3. Fccle"aZ ta8le force 1·ecommenclations.-In its January 16, 1978, "Proposed 
Settlement", the Regional Team of the Federal TasI, Force re-viewed and en
dorsed the components and costs of this proposal as part of its package. 

4. Ailministmtion woposeil enhancement legislation.-The· Nisqually Indian 
Trihe and the Washington Department of Fisheries, following consnltationfl with 
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local officials of the U.S. Fish and· Wildlife Servdce iIlnd NM}j'S (Northwest 
Fisheries Center), have agreed that the ·Cooperative Nisquttlly River Drainage 
Plan is consistent with tile development of the Comprehensive Puget Sound 
enhancement plan called for by the administration in its proposed enhance
ment legislation. It is the intention of the State and the Tribe that thLs proposal 
shall forJU the first, integral component of the Southem Puget Sound portion 
of that comprehenSive enhancement plan. 

5. Prior pro!lram proposals.-IIIl 1974, the U.S. Fish and Wildlife Service con
cluded its studies affirming t'he feasibility of two options for hatchery facilities 
on the Nisqually Indian Reservation. The more costly option in its report was 
cos ted out at $12,500,000. ThLs proposal affords greater production potentialllnd 
flexibility respecting fisJl species produced. 

O. Service areas and pOIJulations.-Hatchery feasibility studies and facilitIes 
plann11lg by U.S. F&WS was initiated prior to 1972 in response to resolutions 
and requests from the NisCiually, Puyallup, Mucldeshoot, SlwkomLsh and Squaxin 
Island Indian TrilJes. Proposed facilities would provide enhancement activity 
services directly to the Southern Puget Sound Tribes, and production would 
contrilJl1te to harvests lJy all Indiaill and non-Indian users groups in the harvest 
interception chain or route from American-Canadian coastal waters to the river. 

Additionally, these facilities would lJe tied into la joint facilities utHization 
and production plan with State projects on Nisqually River tributaries (Schorno 
SprilIlgs) and McAllister Creek. 

A JOINT STATEMEN'l' FROM THE STATE OF WASlIINOTON AND THE NISQUALLY INIlIAlI' 
COMMUNITY 

To: The United States Congress. 
Subject: Cooperative Management Systems for Nisqually River Drainage. 

1. Introduction.-Representatives of the Washington Department of Fisheries 
and the Nisqually Indian Community have met in a series of talks concerning 
development of a comprehensive management program for salmon und steelheau. 
resourceil of the Nisqually River Drainage. These meetings have progressed 
toward agreements which would provide for the cooperative management of 
these resources, their preservation and enhancement and for advancing the in
terests of tribal and state populations deriving benefit from the productivity in 
the Nisqually Riyer basin of southern Puget Sound. 

The State of Wasllington and Nisqually '.rribe agree that a joint statement mid 
proposal should be presented to the Congress representing views on matters of 
mutual concern and interest. 

2. Joint proposal.-'l'he State and Tribe propose that all necessary funding be 
supplied by the United State Government at the earliest possible time for financ
ing nn integratcd program of State and 'j::tibal fisheries management and en
hanced production for the Nisqually River Basin. Revised cost estimates, repre
senting reductions from cost levels contained in the Nisqually Report to the Task 
Force (page 3) , are supplied as attachments. 

Central to this integrated cooperative program would be the establishment of 
planned or proposed central hatchery facilities and several satellite stations, 
identified or otherwise to be identified in the future, which would operate under a 
cooperative Facilities Plan. Two of the central facilities would be within the 
boundaries of the Fort Lewis Military and Nisqually Indian Reservations, anel 
the third central facility would be the hatchery being deyeloped lJy the Fisheries 
Department on McAllister Creel;: westward of the Nisqually River. Other poten
tial satellite and rearing stations-including any deyeloped in cooperation with 
the Washington Game Department-would be identified and esta\)lished to maxi· 
mize production from the central facilities and to meet species production goals 
in the overall system. 

Status information on the proposed identified facilities to be included ill the 
integrated facilities plan, together with relevant Ilroposals relating to their estah~ 
lishment or operation, follows: 

OBNTRAL FACILITIES 

A. McAllister OreeT" J':Iutchel'lI: (see page 17, Nisqually Report). 
This program is being constrllcted hy WDF under the Capital Construction 

Budget approved by the 1977 Washington Legislature. Additional production 
options nre afforded hy inclusion of the McAllister Crecl. Hatchery in nn inte· 
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grated production plan and facility plan with additional facilities and stations on 
the Nisqnally River. Extensive coordination of production and harvest plans in
volving both Nisqually River resources and McAllister Oreel;: production will gen
erally be required in any case. The Nisqually River may well prl'vide favorable 
release or rearing sites for some level of McAllister production j and, the utility 
and benefits of the :McAllister Hatchery may be increased by nse and availabilit3' 
of Nisqually resource production. Introcluetion into the Nisqually of an earlier
timed (normal) chum stocl;: has been discussed, and the establishment of a latfJ
time Nisqually River chum resource and egg hank has been considered for 
McAllister. 

Land has been acquired for the hatchery at the southeast corner of the Steila
coom Road crossing of McAllister Creel;:. Construction costs are estimated to be 
$2.3 million and funds have been appropriated by the State of Washington with 
a projected completion date of May 1981. 

B. Olcar OrccTc-Hm a?'ccT~ Hatchcry: (see page 3, item 1 ). 
This is the major new facility being proposed and for which federal funding is 

bc.>ing requested (see attached cost estimates, revised from estimates in Nisqually 
Report). Both the Tribe and the State have made preliminar~' surveys of the 
available water sonrces at these sites for potential hatchery facilities or rearing 
projects. One evaluation may be summarized by the statement that "if the 
integrity of the project can be assured, as in protection from flooding, it would 
be a crime not to use these waters for major new hatchery production." (Salmon 
Culture Division, WDF) 

This site is in that portion of the Fort Lewis l\Ii1itary Reservation originally 
established as part of the Nisquallr Indian Resenation, and to which the Tribe 
makes claims of possessor~' and reyersionary rights. The Department and Tribe 
believe that a workable agreement can be achieved 1:01' proceeding on development 
of this facility without prejndice to final resolution of ll?gal is,;ues involving the 
res.erved rights of the Nisqually Indians. The form suggest.ed for proceeding in
cludes the following elements: 

(1) The defined use area of Clear Creek-Hill ('reek would be transferred to 
the control of tbe Nisqually Indiall Community for tIle construction of a federally
funded auel tribally-ownecl salmon hatcherr. If, however, future proceedings 
determine that Nisqually Indinn rights have been extinguished at this site, the 
matter of ultimate facility ownership shall be subject to further review and 
determinfl tion. 

(2) The Clear Creek-Hill Creek Hatchery would lJP contracted and leased to 
the 'Washington Fisheries Department for a minimum period of ten (10) years 
for operation and management after completion of construction, with built-in 
options to extend contracts for periods of years beyond the initial period. 

(3) 'l'he Department and 'fribe would cooperate in till? engineering and design 
phases for determining the final plan and nature of facilities to be constructed. 

(4) This would not be a National Fed('rol hat'chery and, at the end of the 
contracted facility lllanagl?ment and operation hy 'iVashington Fisheries Depart
ment, the hatchery would tl'llnsfer fully to the opl?J'Iltional management jurisdic
tion of the Nisquol!y Indian Colnmunity. If ownership is confirmed in the Tribe, 
this would not alter or enlo rgl? any tribal righ t or claim in or to fish produced 
from the facilities. 

(5) The Tribe would act to develop an institutional professional training cen
ter relating to fisheries sciences nnd technirnl fieldf'\ afi part of the design for ulti
mately assuming full management authority ov('r this hatchery, as well as re
lated tribal projects. 'fo the extent feasible ami agreeable to the 'l'ribe and 
Department, the various fish enhancement facilities in the Nisqual!y River Basin 
would be utilized from time to timl? for training or work ll?arning experiences 
related to the institutional program. 

C. Nisqll(tlly Rcsc?''l.'ntion Pacil·itics: (existing aud developing). 
Development of this area (approximately 100 acres of trihally owned and 

leased lands, containing substantial good water sources) has been initiated by 
the Tribe undl?r Anadromous Fish Act funding throwrh National Marine Fisher
ies Service, U.S. Fish and Wildlife Service, Bureau of Indian Affairs and Drought 
Assistance Funds through combined programming through the Tribe, Economic 
Deyelopment Administration (commerce), and the Interior Department. The 
significant remaining potential for additional enhancement projects has been 
identified by the Tribe aue1 these agenC'ies in ('yaluating justifiC'ations for prior 
funding and its contrihution j'o clevelopml?nt of ultimate )Ilans for the total m;e 
area. 
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This major facility would be developed under a master plan and full federal 
funding. It would be under the operational management jurisdiction of the Nis
qually Indian Community and its employees. It would be incorporated into the 
overaU cooperative productioll plan for the Nisqually River Basin. 

Interim CooperaUon..-Tribal facilities (rearing ponds) constructed with Emer
gency Drought Assistance fund's were completed in early 1978. The Fisheries 
Department is working with tribal biologists to maximize utilization of these 
facilities with supplies of available salmon stocks needed immediately at that 
time. 

SATELLITE ~'ACILI'l'IES 

D. Mucio Creek Station 
A salmon rearing pond at Muck Creek has been the subject of discussions be

tween the Washington Fisheries Department, Nisqually Tribe and Fort Lewis 
Army authorities for a number of yearn. Plans and project engineering designs 
were previously developed by WDF, and a lease for 7 + acres was issued by the 
Army in 1975 for establishment of a project which, for several reasons, was not 
implemented. The lease ends in 1980. 'l'his site is also located within the original 
Nisqually Reservation boundaries. 

Periodically in 1977, the Tribe sought reassignment of the lease to the Tribe 
for undertaldng salmon rearing projects for which t.he Nisquallies had potential 
available funding. The Washington J!'isheries Department responded favorably 
to the ultimate discussions relating to possible cooperative programming, use 
and operations of the Muck Creek site for common purposes and mutual benefit 
of the Department and the Tribe. At earlier times, the Department ·had available 
funds for project development and, for the past two years, the Army has cooper
ated with the Tribe, the U.S.F.W.S. and the State by the commitment of varioul> 
financial, manpower and equipment resources to the project. The Tribe obligated 
funds to the project in 1978, 1979 and 1980, and is committed to doing the sam\! 
in the future. 

'l'he transfer of control over this site from the U.S. Army should follow the 
same form as suggested for the Clear Creek-Hill Creek use area. The' Depart
ment and Tribe will cooperate in the design and development of the project and 
in programming uses. The Tribe will have management control over this facility, 
unless it is later agreed that operational control should be contracted or trans
ferred to the Fisheries Department. 

E. Schorno-Yeltn Creek Ponds (see page 18, Nisqually Report). 
'l'his project has also been included in the Capital Construction Budget ap

proved by the Washington Legislature. It includes incubation facilities at sites 
at Schol'HO Springs and lower Yelm Creek. The Schorno Spring has been used ill 
recent years for making releases of chinook salmon into the Nisqually River. 
'rhe Department of Fisheries is currently negotiating for land for the Yelm 
Creek faCility. These are the only enhancement facilities (construction) included 
in the Washington Department of Fisheries proposals for establishment on the 
Nisqually River and the only identified Nisqually River Projects located outside 
the Fort Lewis/Nisqually Reservation bomidaries. 

SteelheacZ: (Game Department reply. to proposals attached). 
No comprehensive or cooperative plan for the increased production of steelhead 

is inclndf>d in this Statement. The Tribe has initiated conferences and com
munications with the Washington Game Department and steelhead sportfishery 
interests. In the further implementation of cooperative management systems for 
the Nisqually Basin, the Fisherie.s Department would join in additional meetings 
to address valid operational interests of the Game Department. 

3. Justifications an(f, general principals.-The integrated pla,nning incorporated 
in the preceding proposals for a ba.sic facilities plan would provide strong foun
dations for the cooperative management systems envisioned for operation in the 
Nisqually River Basin and for providing maximum benefits to all interests. Pres
ently, the Nisqually River is one of the few major drainages in the state where 
major enhancement projects have not been undertaken previously. Water sources 
and quality available to the river system will come to represent an unfortunately 
significant waste if they continue to go unused for the substantial productive 
purposes for which there is need. Establishment of the facilities plan will assist 
considerably in reducing imbalances in harvest impacts upon Puget Souna 
salmon production systems af varying strengths and vulnerabilities and wili 
reduce the incidence of conservation problems resulting from both the imbalancp.s 
II ncl variances. 
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The Tribe and Department have discussed a Iiumber of areas of potential co
operative actions or agreements, as well as problems. Several general principals 
and avenues for action are recited in the following, together with various posi
tions which appear acceptable to both entities with the implementation of the 
basic proposals: 

(J.) The salmon resources and production systems should be protected in their 
own right, amI may be enhanced consistently with ecological standards governing 
increased fish production amI utilization within their aquatic ecosystems. 

(2) Cooperation amI coordination should be sought and effected in the manage
ment of all relevant resources' interests, including (a) facilities operation plans; 
(b) production plans; (c) harvest plans; and (d) habitat rehabilitation plans: 

among other interests. 
(3) The coordinated production plan should incorporate advance planning and 

scheduling, as well as flexibility for dealing with any emergencies or unforeseen 
events, for determining egg-taking needs and use; egg and fish distribution for 
incubation and rearing; and for distribution within facility network or to release 
sites. 

(4) The Fisheries Dellartment recognizes a primary interest of the Nisqually 
Indian Community to maintain a viable river fishery for its tribal fishermen, 
from which they may derive an equitable annnal livelihood in harl'esting the 
various species in their season and calendar run periods of abundancy. 

(5) '1.'he Nisqually Tribe intends to manage tribal fisheries on the Nisqually 
River as an unitary management system in the development (If tribal regulations 
and for determination of harvest sharing levels or formulutions. Although fish 
run presence or transport conditions in the river may jnstify (listinctions for 
different portions of the river, the (1~.tinctions are less material to whether the 
area is on or off the Nisqnally Reservation-which is not considered as constitut
ing two separate management. and counting systems. 

(6) '.rhe Nisqually Indian Commuity will present a draft of proposed changes 
in its own tribal fisheries management ordinances and regulations by 1982 in 
order for State agencies, the Nisqually and other South Sound Tribes to judge 
needs for correction and modification to better serve interests of the resources, 
the Medicine Creek Tribes and South Sound sport fisheries. 

(7) The Department of Fisheries will act by all appropriate means to assure 
return runs of salmon to the Nisqually River Basin in volume sufficiencies to 
satisfy enhancement production needs and appropriate nee{ls of tribal fishermen 
in the Nisql1ally region, additional to any base escapement needs. 

(8) The Nisqually Tribe will adopt harvest limitations upon its members, in
dividual or collective, catch levels consistent with availability of limited return 
resources on the short-term basis, and consistent with stated tribal economic and 
harvest income-level objectives previously outlined for long-term planning with 
increased production. The Tribe has a primary interest in establishing and 
maintaining a stamlard of an equitable livelihood for its fishermen, as well as 
satisfying program needs, from the produce of the Nisqually River Basin and it~ 
production systems. However, it cannot accept a condition of deprivation, 
dispacement, or disparity as a result of any overly e"traYagant harvest levels by 
fishing units in any prior interception fishery. 'I.'lIe Tribe is interested in contribut
ing the larger share of production from the Nisqually River Basin to n restoration 
of commercial viability in the salmon fishing industry, and a natural growth in 
sports fisheries attendant with population incl·eases. 

(9) The Department and Tribe agree that substuntial new production may 
justify altered patterns in the location of various Indain and non-Indian fisheries 
or fishing units, und aR well may justify suhstantial hal'vest increases by non
Indian fishermen drawing from resources originuting in the NiRqually Basin. 
The Department will seek to maintain the traditional distunce, in geogrnphy and 
timing, between the NisquaBy River fishery and non-Indian commercial salmon 
harvests on Nisqually-origin resour·ces as hus existed with boundaries of the 
Nisqually Salmon Preserve and the Stute Legislature's closure of commercial 
salmon fisheries after November 30-until increased new Ilroduction by enhance
ment ma~' justify a harvest pattern change. 

(10) Egg-taking processes will be subject to cooperatively developed plans for 
pre-planned facilities programming and general agreements regarding facilities' 
production goals and capacities. While the production capacity of the integrated 
Nisqually-l'tIcAllister facilities system will give priority to meeting the stocking 
nnel prodnction neNls of the Nisl1ually River Tlu~in Hnd related production ~it('~. 
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egg-taking needs and the produce from eggs taken will generally be regarded as 
part of the Puget Sound egg network under the coor'dinated management plah. 
Eggs will be contributed when available for production goals from outside the 
integrated Nisqually system and, in turn, will be contributed for use from the 
Nisqually system when needed and suitable for use at other Puget Sound facili
ties. 

(11) Tribal harvest activities will be coordinated, and curtailed in emergen
cies, to aid in the purposeful achievement of prod.uction goals of the integrated 
facilities system. Advance planning will seek to accommodate the purpose of 
maintaining regular and routine tribal fisheries without undue disruption. Agree
ments should also be established in advance to limit the extent to which the 
Nisqually-McAllister facilities system might be used to accommodate chronic 
shortfalls or preventable emergencies in production facilities elsewhere when 
resulting from repeated or preventable overharvest impacts upon such other sys
tems. Simply, this would tend to reduce the incidence of effecting emergency in
creases in adult salmon return goals for the Nisqually-McAllister system, at 
sacrifice of planned tribal har,rests, in cases where production goals in other 
facility systems might be ignored or unduly relaxed in favor of allowing exces
sive harvests upon l'lUlS otherwise returning to those facilities. 

(12) Although establishment of brood stocl;:s and selective breeding purposes 
may require periodic high-level returns to facilities, as also may planned. produc
tion contributions to other systems in the general egg network, reasonable at
tempts will be made to minimize any massive surplus returns to facilities, par
ticularly when joined with excessive curtailments of tribal fishing activities. 

(13) Expansion of enhancement efforts at other locations in the system, in
cluding additional development of rearing ponds, selection of programmed re
lease site, or usage of floating pens, and other methods of increasing production 
potentials will be coordinated between the Department and the Tribe and sub
ject to any cooperative agreements which may be necessary for those purposes 
and for assuring the compatibility of new developments with existing situations 
and program purposes. 

(14) The Department and the Tribe shall be secure in the administrative 
integrity and control of the separate facilities over which each has responsi
bility. '£0 the maximum feasible extent, the Department and Tribe will work to 
frame agreements providing for appropriate work training or employment oppor
tunities for triilalmemilers at coolleratiYe facilities or prcjects in the integrated 
system. 

4. Joint aonal1tsion.-Inasmuch as the State of Washington and the Nisqually 
Indian Oommunity have reached essential agreement on the needed enhancement 
sites and facilities' potential, stocks to be produced, management plans, and 
facility staffing, it is strongly urged that federal funding be made available as 
soon as possible for implementing the outlined integrated cooperative manage
ment system. Funding needs anticipated are identified in relation to the respec
tiye facility proposals outlined on the first Attacliment to this Joint Statement. 

DIXY LEE RAY, 
Govemor, State of Washington. 

GORDON SANDlSEI\, 
Di1'eat01', Washington Depcwtment of Fisheries. 

GEOI\OE MCOLOUD, 
MembG1', Nisqltally Tribal Fillh Oommission. 

DIXIAN S. SANOHEZ, 
Ohairman, Nisq'ltally Indian Oommunity. 

BILL FRANK, Jr .. 
ManagG1', Nisq'ltaUy Tribal Fislwrias Division., 

DAr, W. JOHNSON, 
Ohairman, Northloest Indian F'isheries Oommission. 

ATTAOHMElNT No. 1 

JOINT PI\ELIMINAI\Y SUMMARY OF ENHANOElIIENT PROJEOTS AND OOST NEEDS 
ESTIMATE ' 

Potential production for various salmon species can be projected for tile hatcll· 
ery and rearing facilities proposed or identified in this Statement. The produc
tion volumes listed below relate to probable speCies to be produced, but are given 
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as production capacity examples, while recognizing that these facilities would 
afford substantial flexibility in selection of production altern.atives with respect 
to species and volumes involved in enhancement production. 

A. M'ALLISTER OREEK HATOHERY 

Flow: 36 cfs pumped. 
Facilities: Incubation and rearing facilities; water supply system; access to 

site. 
Species: Chum; chinook. 
Production: 62,500 pounds chum at 400/pound; 40,000 pounds chinook at 101/ 

pound. 
Funding need: None. 
Existing funding: $2.3 million from Washington Department of Fisheries. 

B. OLEAR OREEK-HILL OREEK HATOHERY 

Flow: 5 cfs gravity; 15 cfs pumped; 20 cfs total. 
Facilities: Incubation and rearing facilities; water supply system; residence; 

power to site; access to site. 
Species: Ohum; chinook, coho. 
Production: 45,000 pounds chum at 400/pound; 6,250 pounds chinook at 100/ 

pound; 12,500 pounds coho at 20/pound. 
Funding need: $5.75 million. 
Existing funding: None. 

C. NISQUALLY RESERVATION FAOILITIES 

Flow: 20-25 cfs pumped. 
Facilities: Incubation and rearing facilities; water supply system; residence j 

power to site; access to site. 
Species: Coho; late chum. 
Production: 11,000 pounds chum at 400/pound ; 90,000 pounds coho at 20/pound. 

Production volume capacity may be converted for inclusion of other species, in
cluding steelhead, which the Tribe is considering in plans. 

Funding need: $3.45 million. 
Existing funding: $750,000 level provided by Nisqually Tribe. 

D. MUOK CREEK STATION 

Flow: 10 cfs gravity; 10 cfs pumped; 20 ds total. 
Facilities: Incubation and rearing facilities; temporary residence; power to 

si te; access to site. 
Species: Coho. 
Production: 90,000 pounds coho at 20/pound. 
Funding need: $575,000. 
Existing funding: None current. 

E. SOHORNO-YEL1.[ CREEK PONDS (NISQUALLY RIVER PROJElClT) 

Flow: 15 cfs gravity total. 
Facilities: Rearing facilities j water supply system; power to site. 
Species: Ohinook j chum. 
Production: 38,000 pounds chinook at 100/pound j 38,000 pounds chum at 4001 

pound. 
Funding need: None. 
Existing funding: $1 million from Washington Department of Fisheries. 
Total funding need for estimated construction costs all projects: $9.775 million. 
Estimated total engineering and design costs: $1.15 million (at 12 percent of 

total) . 
Estimated annual operation and maintenance costs: $300-400,000 (tribal). 
The Washington Department of Fisheries has not been given a complete de

tailed statement of concept and plans for the institutional fisheries management 
and training center proposed by the Nisqually Indian Community on page 3 of 
the Nisqually Report. The Department nonetheless agrees that a variety of 
technical and professional training needs have long been cited by a number of 
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Indian tribes of the region and that every consideration ought to be given 
toward establishment of a suitable tribal or inter-tribal institutionul facility 
for aiding the Indian people in meeting these recognized needs. 

PRESS RELEASE, OFFlOE OF THE GOVERNOR, STATE OF W A,SHINGTON 

[For immediate release-February 11, 1980] 

Governor Dixy Lee Ray announced today, the signing of an agreement by 
the State and the Nisqually Indian Tribe to develop a joint management:plan 
for the Nisqually River drainage area. 

"The development of this comprehensive management plan is an important 
first step to resolve differences between the tribe and the State in the South 
Puget Sound Region," Governor Ray said. "It is a model of State and tribal 
cooperation in the manugement of salmon resources of one of the major estuaries 
in Puget Sound," she added. 

This agreement considers the complex problems that face Nlsqually salmon 
stocl{s as they pass through intercepting fisheries. The native Nisqually salmon 
runs have been over harvested in recent years, and as a result, the Nisqually 
runs have declined. . 

The agreement signed by the tribe and the State contains a request to the 
U.S. Senate Appropriations Committee for $16,300,000 for fiscal years 1981 aI}d 
1982. If approved by Congress and signed by the President, that appropriation 
will be used to construct salmon hatcheries on the Nisqually Reservation Ulid 
ar. :Muck Creelr and Clear Creek, as well as rearing ponds at the Muck Creek 
l:Itation. $2,700,000 of the appropriation will be used to construct fisheries man
agement education centers on and off the reservation in the Nisqually Riveii' 
,'alley. 

"The State of Washington and the Nisqually Indian Tribe are committed to 
making this plan work," Governor Ray said. "The plan is necessary to the 
economic and recreational benefits of both non-Indian and tribal fishermen and 
others in our population who are interested in the fishery resources of the Ni~-
nallr Rh'er," the Governor concluded. 

lIon. NOltM DICKS, 
U.S. HO'lt8a of Rapra8antativ(J8, 
Wctshinoton, D.O. 

NISQUALLY INDIAN TRIDE, 
Olympia, Wa8h., Febr1lary 12, 1980. 

DEAR NORM: With your strong encouragement, the Nisqually Tribp ~.,~! ~'";;:: 
State of Washington have at last concluded an agreement for tv," COOiJeratiye 
management of the Nisqually Drainage and its fishery resources. A copy of that 
agreement, and our letter to Senator Magnuson, is enclosed for your informatiop. 

This historic event is a new landmark in our progress toward true cooperative 
State-Tribal fishery management in Southern Puget Sound. It is a first step, we 
hope, to the achievement of similar agreements and cooperation throughout 
Puget Sound. And, this agreement and the others to come, should make life muel\ 
easier for both the resource managers and users who have suffered from the 
conservation problems and pressures from intercepting fisheries during the past 
decade. 

The NisquaUy Agreement calls for joint and cooperative management and e~
hancement of Nisqual1y fishery r(~!:lources. It includes the management principles 
and fishery objectives of the State and the Tl"ibe with respect to the utilization 
of Nisqually-origin fishery resources. We are as excited as the State abont th~ 
prospects for new coopemtion and jOint management, and potential fishery pr9." 
duction, anticipated -by the agreement. We hope to be working closely with yqu 
in the future, and we wHI be seeldng yonI' assistance in facilitating our joint 
efforts to implement its terms. 

Your SUPPO])t and encouragement over the past two and one-half years have 
been instrumental in keeping us workilllg nt this agreement. We wanted to tal,e 
this time to express our deep appreciation for your time and efforts in thiEf 
regard. 

Sincerely, 

62-696 0 - 80 - 13 

DIXIAN S. SANOHEZ, 
Ohairman, Ni8qually Indian Triba. 

BILL FRANK, .Tr.,· 
Nisq"ully Tribal Fishery Mantluer. 
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IRA TRIBES AND JURISDICTION To ENFOROE WASHINGTON LAWS WITH RESPECT TO 
INDiANS AND THEIR AFFAIRS WITHIN INDIAN COUNTRY 

PUBLIO LAW 280 

Pursuant to express congressional authorization contained in Sec. 7, Public 
Law 280 (August 15, 1953, 67 Stat. 588), the State of Washington assumed 
certain jurisdiction to enforce its civil and crIminal laws with respect to Indians 
and their affairs within areas of Indian ,country in accordance with legisla'tion 
enacted in 1957 (Chap. 240, Laws of Washington (1957), p. 941), as snpplemented 
in 1963 (Chap. 36, Laws of Washington (1963), p. 346) (RCW Chapter 37.12). 

1963 ASSUMPTION OF JURISDICTION TO ENFOROE STATE LAWS 

A. General State jw-isdiction-fee lands 
On unrestricted fee land within all Indian reservations and on all off-reserva

tion trust or restricted allotments, the State of Washington unilaterally, with
out tribal request or consent, assumed general jurisdiction to enforce its civil 
and criminal lawS with respect to Indians and their affairs on snch lands. 
(ROW 37.12.01O.) 
B. Partial State jiwisdiation-Indian lands 

However, on tribal lands or restricted, Indian allotments within all Indian 
reservations, the State of Washington unilaterally assumed only limited juris
diction, that is jurisdiction to enforce the state's civil and crimin!lll law with 
respect to ,the following eight subjects involving Indians and their affairs: 

1. Compulsory school attendance., 
2. Public assistance. 
3. Domestic relations. 
4. MentRI illness. 
5 .• Tuvenile delinquency. 
6. Adoption proceedings. 
7. Dependent children. 
8. Operation of motor vehicles on public streets, roads and highways. 

1957 ASSUMPTION OF JURISDICTION TO ENFORCE STATE LAWS WITHIN CERTAIN AREAil 
OF INDIAN COUN'rRY 

In a few areas of Indian country, the State of Washington, pursuant to tribal 
request and In accordance with Ohapter 240, Laws of Washington (1957), as
sumed general jurisdiction to enforce the state's civil and/or criminal laws with 
respect to Indians and their affairs, except as prohibited by Public Law 280, 
anywhere within the limits of the Indian reservation. This jurisdiction was ac
quired by virtue of a tribal "esolution (T.R.) requesting, and a gubernatorial 
proclamation (G.P.) assuming snch jurisuiction. Section 1, Chapter 36, Laws of 
Washington (1963y, expressly provided that the state's 1963 legislation did not 
affect the jurisdiction already assumed by the state under its 1957 legislation 
(RCW 37.12.010). 

Public Law 280, as amended, and RCW 37.12.060 expressly prohibit the State 
of Washington from enforcing its laws with respect to alienating, encumbering 
or taxing trust or restricted reaJ or personal property belonging to an Indian or 
Indian tribe or regulating its possession or use in a manner inconsistent with 
federal law j or to deprive any Indian or Indian tribe of any right or privilege 
afforded by federal law to hunt, trap or fish or the control, licensing or regula· 
tion thereof (25 U.S.O. § 1322(b». 

INDIAN RIGHTS ACT OF 1968 

A. Assumption of ftwther State jurisdiction after 1968 
The Indian Rights Act of 1968 (82 Stat. 77), repealed Section 7, Public Law 

280 (Sec. 403(b) j 25 U.S.O. § 1323(b», and provides that after April 11, 1968, 
further assumption of state jurisdiction may be acquired only with the consent 
of the adult Indians occupying the affected area of Indian country (Sec. 402(a) : 
25 U.S.O. § 1322 (a» expressed at a special election (Sec. 406; 25 U.S.O. § 1326). 
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However, this Act also provides that the jurisdiction which Washnrgton previ· 
ously acquired is not affected by this Act (Sec. 403(b) ; 25 U.S.C. § 1828(b». 
B. Retrocession of acquired State jurisdiction 

Section 408 (a), 25 U.S.C. § 1828 (a) of the Indian Rights Act authorized the 
states to retrocede "any measure of ... jurisdiction" over Indians and their 
affairs which the state had previously assumed and the United States to accept 
such retrocession. The retrocession becomes effective when accepted by the 
United States. Executive Order 11435 issued November 21, 1968 (33' FR 17339 
(1968» authorizes the· Secretary of the Interior to accept on behalf of the United 
Stutes, the jurisdiction retroceded by the state. . 

IRA 
Federal 
Charter 

How acquired 
Jurisdiction to enforce -----------,-----
Washington's laws Tribal request State action 

EASTERN 
WASHINGTON 
RESERVATIONS 

IRA 1 

Colville •••.....•••••• No._._ •• No ... _ •. 1957 general 
jurisdiction. 

T.R. 196525 Ch. 240 Laws of 
dated Jan. 14, Washington, 1957, 

·1965. as amendea in 1963 
. G.P; Jan. 29, 1965. 

KalispeL._ .......... yes_ .... No ....... 1963 general·feo None required ........ Ch. 36
h

Laws of 
lands, partial·ln-. Was Inaton, 1963. 
dian lands. , 

~~~~~~:: .. -:.~~~~~~ ~~~~ ~~:::::::~ ~~:::::: ~~~~~::: ~~~::::~~:~~::::::::::: ~~:~::::::::::::: 
WESTERN 

WASHINGTON 
RESERVATIONS 

Chehalis. ............ No ... _ .. No. ___ •. 1957 ~eneral juris-
dictIOn. 

Hoh ••• _ ............ _ yes_ .... No ....... 1963 general-fee 
lands, partial-In
dian lands. 

Do. 
Do. 

T.R. Sept. 20, 1957 •••• Ch.240, Laws of 
Washlnaton, 1957, 
G.P. Oct. 14, 1957. 

None required ........ Ch. 36
h

Laws of 
Was inaton, 1963. 

lower Elwha ......... yes_ .... No ... _ ..... _do ................... _do............... Do. 
Lummi.. __ .......... No _____ • No .. __ ..... _do .................. _do............... Do. 
Makah._ ............ Yes_ ..... yes_ ....... _do .................. _do............... Do. 
Muckleshoot.._ ...... Yes_ •••• YeL .... 1957 general T.R. July 24,1957 ..... Ch. 240, Laws of Wash· 

jurisdiction. ington, 1957, G.P 
Aug. 16, 1957. 

Nlsqually ............ yes_ .... No ......... _do ............... T.R. Oct. 19, 1957 •••.. Ch. 240, Laws of Wash· 
ington 1957, G.P. 

. Dec.2
L

I957. 
Nooksack ............ yes ...... No ...•.• 1963 general-fee lands, None required •.. _ .... Ch. 36, aws of Wash-

partial-Indian lands. ington, 1963. 
Port Gamble .......... yes ...... yes_ ....... _do ................... _do............... Do. 
Port Madison yes_ .... No .. __ ..... _do ................... _do •• _........... Do. 

(Suquamish Tribe). 
Puy.allup ............. yes_ .... No .......... _do .................. _do............... Do. 
Quileute ............. yes_ ..... yes_ .... 1957 general T.R. Sept. 9, 1957 ..... Ch.240, Laws of Wash-

jurisdiction. ington, 1957, G.P. 
Oct. 3, 1957. 

Quinault ....................... No ...... 1963 general-fee lands, None required ........ Ch.36, Laws of 
partial-Indian Washington,19. 
lands" 

Shoalwater ........... No ___ ... No ___ ........ do .................... do .. "............ Do. 
Skokomish ........... yes ...... yes.. .... 1957 general juris- T.R. May 15, 1956 ..... Ch. 240

1 
Laws of 

diction. Wash ngton, 1957
1 G.P. July 13, 195 . 

Squaxin Island ....... yeL .... No ........... do ............... T.R. June 23, 1959.. ... Ch.240, Laws of 
Washington, 1957, 

Swinomish .. _ ........ yes ....... yes ...... 1957 criminal juris
diction-general 
criminal jurisdiction. 

1963 clvil/'urisdiction
Genera ·fee lands, 
partial-Indian lands. 

Tulalip .............. yes ...... yes ...... 1957 general Jurisdic. 
tion. 

Off· reservation allot
ments. 

.. .................. General civil and crim· 
inal jurisdiction. 

See footnotes at end of table. 

G.P. July 27, 1959. 
T.R. Mar. 26, 1963 ... Ch.240, Laws of 

Washington, 1957, 
G.P. June 7, 1963. 

None requited ........ Ch. 36
h

Laws of 
Was ington, 1963. 

T.R. Apr. 4, 1958 ..... Ch. 240, Laws of 
Washington, 1957, 
G.P. May 8, 1958. 

None required ........ RCW 37.12.010 and sec • 
7, Public Law 280. 
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IRA 
Federal 
Charter 

Jurisdiction to enforce 
How acquired 

NONRESERVATION 
TRIBES 

IRAI Washln&lon's laws Tribal request 

Sauk iSuiatUe _________ yes ______ No __________________________________________________ " 
Upper SkagiL ________ yes ______ No ____________________ . ________________ " ____________ _ 

State action 

I Indian Reorganization Act of 1934, as amended 48 Stat. 984, 25 U.S.C. 462 et seq. See especially 25 U.S.C. 476 and 477. 
, Portland regional solicitor's opinion, Sept. 28, 1971. However, the solicilor's listing of Washington's jurisdiction to 

anforce State laws indicates, without comment or supporting reasons, that lower Elwha and Port Gamble Reservations 
are under 1957 general State jurisdiction (78 1.0. 18,26 (1971». 

, On Apr. 17, 1972, Washington's attorney general expressed the opinion the Governor of Washington had no authority 
to retrocede the State's !'urisdlction within Indian country, AGO No.9, 1972 . 

• Previous general civi and criminalj'Urisdiction retroceded by Governor except as to ch. 36, laws of .1963 (G.P. AUK. 26. 
1971) and accepted by SecretarY Apr. 4, 1972 (37 FR 7353 (1972» • 

• On Apr. 13, 1935, the Indians on this reservation voted in favor of the application of the IRA but they have never OJ
ganized under a secretarially approved constitution and bylaws. 

e Previous general jurisdiction retroceded by Governor except as to ch. 36, laws of 1963 (G.P. Aug. 15, 1968) and ac
cepted by Secretary Aug. 3D, 1969 (34 FR 14288 (1969». 

Senator ~.fELCHER~ The committee stands adjourned until tomorrow 
at 10 a.m. We will be in room 457 of the Russell Building. 

[vVhereupon, at 1 :05 p.m., the hearing was adjourned to reconvene 
at 10 a.m., Wednesday, March 19, 1980.] . 
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WEDNESDAY, MARCH 19, 1980 

U.S. SENATE, 
SELEOT COMMITTEE ON INDIAN AFFAms, 

Washington, D.O. 
The committee met, pursuant to recess, at 10 :15 a.m., in room 457, 

Russell Senate Office Building, Senator John Melcher (chairman of 
the committee) presiding. 

Present: Senators DeConcini and Cohen. 
Staff present: Max Richtman, staff director; Peter Taylor, special 

counsel; Jo Jo Hunt, staff attorney; John Mulkey, pTofessional staff 
member; and Doris Ballard, secretary. 

Senator DECONCINI (acting chairman). The Select Committee on 
Indian Affairs will come to order. 

We are resuming today the hearings on S. 1181, S. 1722, and the 
Federal magistrates concept. . 

Our first witness today will be from the Deplllrtment of Justice, 
Mr. Roger Pauley, who is the Director of the Office of Legislative 
Affairs, Criminal Division. We will also hear from Douglas Gow 
of the Federal Bureau of Investigation and R. E. Thompson, U.S .. 
attorney for New Mexico and chairman of the New Mexico Sub-· 
committee on Indian Affairs. 

STATEMENT OF ROGER A. PAULEY, DIREOTOR, OFFICE OF LEGIS
LATIVE AFFAIRS, ORIMINAL DIVISION, DEPARTMENT OF JUS
TICE, AOOOMPANIED BY ROGER ADAMS, GENERAL LITIGATION 
SEOTION, ORIMINAL DIVISION; LA WRENOE A. HAMMOJ)YD, 
DEPUTY ASSISTANT ATTORNEY GENERAL, OFFIOE OF LEGAL 
OOUNSEL; DOUGLAS GOW, FBI; AND R. E. THOMPSON, U.S. AT
TORNEY, DISTRIOT OF NEW MEXICO 

Mr. PAULEY. Thank you, Mr. Chaiorman. If I may also introduce 
two of my colleagues who appear with me at the table. On my extreme 
right is Roger A:dams, in the General Liti¥ation Section of the Crim
inal Division, and on my immediate left IS Lawrence A. Hammond, 
a Deputy Assistant Attorney General in the Office of Legal Counsel. 

I am pleased to be here today to discuss matters of concern to the 
Department of Justice with respect to the administration of justice 
in Indian country. 

Let me outline our statement. After briefly reviewing the law with 
respect to jurisdiction over Indian country, the statement will first 
address the provisions of S. 1181, a bill to authorize the States and 

(193) 



194 

the Indian tribes to enter into mutual agreements and compacts re
specting jurisdiction and governmental operations in Indian r.ountry. 

Second, pursuant to the committee's request, the statement sets 
forth our views on section 161(i} of S. 1722 as reported, the Oriminal 
Oode Reform Act, which would authorize Indian tribes to apply to 
the United States for resumption of Federal criminal jurisdiction 
where States have taken over jurisdiction under Public Law 83-280 
and similar statutes. Finally, the statement discusses the concept of 
increased use of Federal magistrates on Indian reservations. 

As the committee knows, criminal ju.risdiction in Indian country is 
divided between the Federal, tribal, und State governments depending 
on the type of crime and tlhe race-Indian or non-Indian-of the per
petrator of the crime and the victim, if any. The scheme for dividing 
up jurisdiction is based on thre{l foundations. 

First, is the wording of 18 U.S.O. 1153 and 18 U.S.O. 1152. Second, 
is a line of cases commonly referred to as the M cBmtney and Drape?' 
decisions after the early Supreme Court rulingS in United States v. 
McBratney, 104 U.S. 621 (1882), and D'raper v. United States, 164 
U.S. 240 (1896). Third, is the recent landmark decision of the Supreme 
Court in OliplULnt Y. Suquami8h 'l'Jioe, 435 US. 191 (1978). 

Taken together, the significant features of these concepts for S. 1181 
and. S. 1722 are: No.1, the State never has jurisdiction over an Indian 
committing a crime in Indian. country i No.2, the State has exclusive 
jurisdiction over a non-Indian committing a crime against. another 
non-Indian and most victimless crimes by non-Indians; and No.3, the 
tribe never has jurisdiction over a crime committ{ld by a non-Indian. 

Thus, with the exception of certain cases in which a non-Indian is 
the perpetrator of a crime, jurisdiction over criminal matters arising ,.1 
in Indian country rests with the Federal Government and the tribe. ~t\.t 
various times in the history of Federal-Indian relations the Oongress 
has seen fit to oust tribal and Federal jurisdiction on certain reserva-
tions and give it to the States. 

The high-water mark of this policy was reached in 1953 with th~ 
passage of Public Law 83-280, commonly referred to as Public Law 
280. That act gave the States of Oalifornia, Minnesota, Nebraska, Ore
gon, Wisconsin-and, by later amendment, Alaska-jurisdiction over 
offenses committed in Indian country in those States with the exC{lp
tion of one reservation in Minnesota. Oregon, and Wisconsin. 

Section 6 of Public Law 280 permitted other States to amend their 
constitutions to permit them to nssume jurisdiction over Indians by 
means of affirmative legislative actions. No provision was made under 
sections 6 or 7 for the wishes of the tribes. The States could act uni
laterally and several did so prior to 1968 when section 7 was repealed 
as part of the 1968 Civil Rights Act. 

,,'I. section of that act, codified as 25 U.S.C. 1326, cre!lJted an important 
safeguaTd that henceforth the trlbes must consent to State jurisdiction 
before being placed under it by a State. Since that time none -have so 
consented to the best of our knowledge. 

Nevertheless, State jmisdiction, jn the five original Public Law 280 
States and Alaska and in Sta.tes that aoted pursuant to section 6 or 7 
of that act before 1968, was unaffected and still continues irrespective 
of the wishes of the tribes in those States. 
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The 1968 act also provides for the retrocession of State jurisdic
tion to the Federal Government in the event that a Public Law 
280 State no longer desires to exercise all or pz,rt of its jurisdiction 
over tribes within its boundaries. The right to seek retrocession is 
given to the State not the tribe. Tribes can request the State to se~k 
to retrocede jurisdiction but cannot demand a, retrocession. 

By Executive order the Secretary of the Interior has the discre
tion fully or partially to accept or to refuse reltrocession but he must 
consult with the Attorney General before acting. Some States have 
retroceded varying degrees of jurisdiction to the Federal Govern
ment. pursuant to the terms of the 1968 act. 

In the forties other acts had been passed which gave certain other 
States jurisdiction over Indian reservations. For example, in 1940, 
Kansas was given criminal jurisdiction over Indian country in that 
State. In 1946 North Dakota was given jurisdiction over crimes 
by or against Indians 011 the Devil's Lake !~esQrvation. In 1948 Iowa 
was given jurisdiction over crimes by or against Indians on the 
Sac and Fox Reservations, and New York State was given similar 
jurisdiction over all Indian reservations in that Sta.te. 

Turning now, with that brief background, to the legislative pro
posals before the committee, S. 1181 is designed to improve the ad
ministration of justice in Indian coun.try by permitting tribes to 
negotiate with State and local governments with respect to the 
matters over which criminal and civil jurisdiction are exercised by 
the tribal and State governments. It would apply both to tribes 
affected by Public Law 280 and similar laws and to tribes that still 
are under Federal and tribal jurisdiction. 

The purpose of S. 1181 is relatively limited. The bill is apparently 
not intended to allow the tribes and the States to increase or decrease 
the responsibility of the Federal Government, at least as to criminal 
law enforcement. This is made clear by the language in section 101 (e) 
of title I providing that nothing in. the act shall be construed to: 

Authorize or empower State or tribal governments, either separately or 
pursuant to agreement or compact, to expand or diminish the jurisdiction 
presently exercised by the Government of the United States to make criminal 
laws for, or enforce criminal laws in, the Indian country. 

That language-which, as discussed below, 'we now believe should 
be extended to civil cases-wf.tS added at the request of the Depart
ment of Justice when commenting on similar legislation introduced 
as S. 2502 in the 95th Congress. 

So long as the policy of not affecting Federal jurisdiction is re
flected in S. 1181, the Department of Justice does not object to the 
basic thrust of the bill, which appears to have the laudable goal of 
increasing the ability of the tribes and the States to reallocate juris
diction between themselves to suit the needs of particular reserva-
tions. . 

In fact, the bill would reaffirm the Federal Government's faith in 
the capacity of tribal governing bodies as well as States to act re
sponsibly in matters affecting the well-being of tribal members. We, 
therefore, support the principles of S. 1181. We do, however, have 
some problems with particular language and suggest some amend
ments in the paragraphs immediately following. 
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A basic aspect of the proposal, the degree to which agreements and 
compacts between the States and Indian tribes is to be permitt.ed, 
remains unclear. Section 101 (D,) spells out the kinds of subject mat
ter and scope which such agreements and compacts may encompass. 
Section 101(e), on the other hand, lists various matters which the 
legislation is not to be construed as permitting to be altered by State
tribal agreements or compacts. 

'While generally clear, these provisions are ambiguous in certain 
important respects. Section 101(a) (2), for example, indicates that 
agreements or compacts may cover the allocation or determination 
of governmental responsibility of States and tribes "over specified 
subject matters or specified geographical areas, or both". The word 
"specified" is presumably meant as a significant substantive limita
tion, since section 101 (e) (5) indicates that nothing in the bill is to be 
interpreted as permitting th~ entry into agreements or compacts "for 
th~ transfer of unlimited, unspecified, or general civil and criminal 
jurisdiction of an Indian tribe", except via the mechanism provided 
by Congress in the 1968 Civil Rights Act, 25 USC 1326. 

The line between permissible "specified" subject matters, on the 
one hand, and prohibited "unlimited, unspecified, or general" ones, on 
the other hand, is opaque. For instance, would an agreement under 
which a tribe and the State agreed to transfer to the latter all civil 
and criminal jurisdiction on the reservation except for traffic regula
tion and offenses be valid under the bill ~ 

'Ve are not sure and would suggest therefore that the bill be clari
fied in this regard. This is especially important since Public Law 
280, as amended by the 1968 Civil Rights Act, provides for both 
general and· limited transfers of jurisdiction from the tribe to the 
State, provided the tribe consents to the State's assumption of 
jurisdiction. 

One can envision a situation whereby a State attempts to assume 
jurisdiction over most but not all criminal matters on a particular 
reservation.with the consent of the tribe. The tribal council, realizing 
it is taking.3, major step, may decide to proceed under the 1968 Civil 
Rights Act and call for a vote of the enrolled tribal Indians at a spe
cial election instead of simply proceeding to enter into a compact as 
provided for in S. 1181. Should there be some challenge to the way the 
election was conducted or to the results, one can imagine that the 
faction of the tribe that favored the transfer of jurisdiction would 
argue that while the transfer may be ineffective under the 1968 Civil 
Rights Act, it is, nevertheless, effective under S.118l. 

In addition, section101(a) (3) allows for the entry into agreements 
or compacts which provide: 

For the transfer of jurisdiction of individual cases from tribal courts to State 
courts or State courts to tribal courts in accordance with procedures established 
by the laws of the tribes and States. 

If what is intended is to authorize tribal-State n:greements creating 
a mechanism, like that in rule 21 of the Federal Rules of Criminal 
Procedure, whereby on various grounds, including the inability of the 
defendant to obtain a fair trial, a case could be transferred on motion 
of the defendant or the court from. for example, a tribal to a State 
court, the provision is probably unobjectionable. However~ read liter-
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ally, it, would seem susceptible to far more than that. We feel this 
provision should be refined. . 

In subsection 101 (a), page 3, line 15, we suggest that the words "and 
among" be deleted because the word "among" could be interpreted to 
mean that the States could enter into jurisdictional compacts wit,h 
other States, and tribes with other tribes, whereas the bill's purpose is 
to allow a State and a tribe to enter into agreements only between 
themselves. 

In subsection 101 ( e), page 5, line 10, we suggest that the phrase 
"civil or reO'ulatory" be inserted after the word "criminal" the first 
•• b b. , 

t.lme It appears, and efore the word "laws". 
Also on line 10, the word "criminal", the second time it appears, 

should be deleted and the word "those" should be inserted. Alterna
tively, the phrase "to make criminal laws for or enforce criminal laws" 
could be deleted. 

The effect in either case is to enlarge the proviso discussed earlier 
so that it applies to civil as well as criminal jurisdiction of the United 
States, consistent with what we believe is the limited intent of the 
legislation. The proviso would then make it clear that Federal juris
diction over both criminal and civil matters may not be affected by 
tribal-State agreements or compacts. 

We also note that there is no requirement in the bill that compacts 
entered into hy tribes be approved by the Secretary of the Interior. 
The original· draft of S. 2502 in the 95th Congress contained such 
a requirement. While we defer to the Department of the Interior on 
the propriety of the deletion of that requirement, we suggest that on 
major jurisdictional agreements, secretarial review and approval may 
be appropriate. 

Subsection 101 (c) of the bill provides that the jurisdictional provi
sions of any such agreement, compact, or revocation be published in 
the Federal Register "unless requested otherwise by all parties to 
the agreement 01' compact". We believe that providing public notice 
of the jurisdictional provisions is important to all persons affected 
therebY to apprise them of the potential consequences of various activi
ties. A provision which limits notice could subject an individual to 
unknown and unintended consequences. We therefore suggest that 
the jurisdictional provisions should be published in all instances. 

We believe that subsection 101 ( d) , which states that agreements will 
not affect ongoing cases, does not go far enough. We suggest that it 
ought to provide that matters which arose prior to the agreement, but 
which are not yet in litigation, should be handled in accordance with 
the law as it existed prior to the agreement. 

In the civil context, this would preserve the expectations of the 
parties and seems the fairest approach, while in the criminal context 
the rule may be necessary to avoid problems involving ex post facto 
application of law. 

Title III states that the Federal district courts shall have original 
jurisdiction over any civil action brought in equity by a party to 
enforce the agreement. Legal actions can be maintained only to the 
extent provided for in the agreement. 

It is our understanding that the intent of this provision is to waive, 
to a limited extent, the immunity from suits possessed by States and 

-~~?A ______________________________________________ _ 
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Indian tribes and to allow them, by explicit provisions in the agree-
ment, to consent to further waiver. . ' 

We suggest it would be more clear if the act provided that States 
and Indian tribes, by entering into compacts or agreements, shall be 
deemed to have consented to litigation relating to the subject matter 
of those compacts 01' agreements. In keeping with this comment, we 
recommend that the following language be inserted at the end of 
section 301 on page 10 : 

The States and Indian tribes shall be deemed to have consented to suit relating 
to the subject matter of thosc compacts or agreements. 

Let me. turn now to the relevant portion of S. 1722 as reported by the 
Senate Judiciary Committee. Section 161(i) of that bill provides a 
mechanisn'1 by which tribes occupying Indian country over which a 
State has assumed jurisdiction pursuant to Public Law 280, either as 
originally enacted or amended by the 1968 Civil Rights Act, or pur
suant to the special statutes that were enacted ,giving jurisdiction to 
Iowa, Kansas, and New York, may oust the State of jurisdiction 'and 
place the tribe back under Federal and tribal jurisdiction .. 

This would come about first by a resolution adopted at a special 
election of the adult Indians to the effect that they want such a retro
cession. Ninety days after the adoption of the resolution the United 
States shall, with the consent of the Secretary of the Interior, reacquire 
such measure of criminal jurisdiction granted to OJ: assumed by the 
State pursuant to Public Law 280 or SImilar statutes. 

Under present In,w the States have full authority over whether to 
offer a retrocession, regardless of what the tribe may want. Under this 
portion of S. 1722 the tribes would have such total control regardless 
of what the States may wish. 

For some time now the Department of Justice has taken the view 
that tribes which were placed under State jurisdiction, often without 
their consent, should be given the opportunity to elect between Fed
eral and State jurisdicthm. Needless to say, this is also the view of most 
or all of the Indian community, many of whose spokesmen have long 
been opposed to Public Law 280 and similar statutes on the ground 
that they represent an unwarranted loss of tribal independence and 
status. 

Nevertheless, the Department considers that the State should. have _ 
a voice, but not a veto, over a taking away of jurisdiction over its 
Indian citizens and that the Department of Justice should be formal
ly consulted by the Interior Department to make sure that our investi
gative and prosecutive resources are adequate to handle the increased 
workload, particularly given the short, 90-day period between the 
tribal resolution and the reacquisition of Federal jurisdiction. 

Therefore, we would prefer to see subsection (i) amended to provide 
that the Secretary of the Interior shall request the views in writing 
of the Attorney General of the United States and the Governor of the 
State concerned as to the feasibility of the retrocession plan. 

Also, it should be made clear that although the Secretary must de
cide within 90 days following receipt of the tribal resolution, the'Secre
tary should be allowed to set a date beyond the 90-day period for a 
retrocession to become effective if more time is needed for an orderly 
transfer. 
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Further, if the Secretary disapproves 'Ui tribal retrocession resolu
tion, he must state his rellsons £pr so doing in writing. We would be 
glad to work with the committee in drafting such amending·language. 

As a point of interest, both the Int~rior Department ~md the Justice 
Department agreed on specific language incorpora.ting all of the above 
points as long ago as 1976. . . ". '. ' . 

Turning finally to the committee's request that we Ciliscuss the use 
of magistrates on Indian reservations, it is my understanding, that 
the committee is concerned about possible gaps in law enforcement 
following the Oliphant decisionholdjng that tribal eourts do not 
ha ve jurisdiction over non-Indians., ., 

Initially, the issue should be put in some perspectiv(l. Before OU
plwnt only 33 of 127 courts operating on Indian reservations purported 
to extend jurisdiction to non-Indians. Nevertheless, the decision in 
Oliphant caused the Deplutment to examine criminal jurisdiction on 
Indian reservations'particularly over non-Indians. 

A copy of Ui memorandum on this subje'ct prepared by the Office 
of Legal Counsel has been widely disseminated in the Indian com
munity and we would be glad to submit a copy for the record if desired 
by the committee. 

Basically, Wlc'. have concluded that the States, not the Federal Gov
ernment, have exclusive jurisdiction over those crimes by non-Indians 
that do not pose a direct and immediate threat to Indian persons. 
property, or tribal interests. Additionally, we have concluded that 
the States have concurrent jurisdiction with the Federal Government 
over those crimes committed by non-Indians that do involve a threat 
to Indian interests. 

We therefore believe that, as a mat,ter of law, the jurisdiction over 
all persons on reservations has been sufficiently clarified and that no 
substantial gaps exist. There is pending at this date in the U.S. District 

\ Court for the District of New Mexico a case, styled },f esoalero-Apaolw 
" T?ibe v. Oiviletti, in which these jurisdictional issues are being 
'/ litigated. 
y However, we are not unmindful of the view of some that there is a 

de facto gap in law enforcement as U.S. attorneys are alleged 
to decline an excessive numb Ell' of cases that perhaps could be pros
ecuted under 18 U.S.C. 1153 or 1152, on the one hand, and on the 
other hand, tribes are occasionally alleged to be remiss or reluctant to 
prosecute tribal members in tribal court. S nch generalized allegations 
tLl'e, of course, easily made but hard to discuss meaningfully without 
specific examples and complete knowledge of all the facts that entered 
into a prosecutor's decision. 

In the'ory, at least, placing Federal magistrates on reservations 
would provide another forum in which to prosecute offenders in 
Indian c~nmtry. However, 18 U.S.C. 1152 would preclude magistratr" 
from tryjng offenses committed by one Indian against another and 
th~ Drap,e?'-¥ oBratney line. of cases would preclude trying many 
crImes commI tted by non-IndIans. ' 

Under present 18 U.S.C. 3401, magistrates are limited to hen,ring 
cases involving misdemen,nors. A misdemeanor is an offense limited to 
punishment by imprisonment for up to 1 year and' a fine. This limita
tion would preclude magistrates from hearing cases brought under the 
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Major Crimes Act, 18 U.S.C. 1153. There might be crimes committed 
by non-Indians that could be prosecuted in magistrates court, but We 
would expect that a serious Cl~lme committed by a non-Indian against 
an Indian ~ould be prosecuted as .a felony in Federal district court if 
the State did not prosecute. 

Under the present Magistrates Act, which is contained in chapter 43 
of title 28, magist.rates are 'appointed by the judges of each court in 
such numbers and serve at such locations as the J u.dicial Conference of 
the United States may determine. The Judicia.! Conference of the 
United States consists of the-chief judge of each judicial circuit, a dis
trict judge from each cir:puit, and other judges from special Federal 
courts. . . 

The Department of Justice has. no control over where magistrates 
are stationed. The only input the Department has comes from U.S. 
attorneys who can make suggestions about the number of magistrates 
and their locations to the Director of the Administrative Office of the 
United States Courts. The Director's recommendations ,are in turn con-
sidered by the J udiciaJ. Conference. ' 

Rather than look to increased use of magistrates, it would appear 
more productive for Federal, tribal, and State officials to attempt to 
work out ,R plan for each reservation whereby any investigative and 
prosecutive enforl0ement problems that exist can be rectified. The 
problems in Indian country are not uniform from one reservation to 
another. The problems may better be addressed by increased coopera
tionat the local level rather than the creation of an additional court 
system that might weaken the power of tribaJ courts and discourage 
State officials from prosecuting non-Indians in State court. 

In summary, then, the Department of Justice supports the concept 
behind S. 1181 with our suggested amendments. We would like to work 
with the committee in preparing a better retrocession plan than that 
contained in S. 1722, although we strongly endorse its core idea that 
the tribes ought to be able, even without the concurrence of the State, 
to request a retrocession. 

Finally, we feel that an increased use of magistrates in Indian COUll

try is not necessarily the best approach to deal with enforcement prob
lems regarding minor offenses. 

Mr. Chairman, that completes my statement. My colleagues and I 
would be happy to try to l'e$pond to your questions. 

Senator DECONCINI. 'l'hank you very much Mr. Pauley, for your 
fine detailed statement. We appreciate the observations and construc
tive suggestions for improving S. 1181. 

Does S. 1181 permit the States or the U.S. Government to do any
thing that it is not already permitted to do, in your judgment ~ 

Mr. PAULEY. Let me ask Mr. Adams to answer that. 1 think it does. 
Mr. ADAMS. I think, Mr. Chairman, that at least the feeling in both 

the Indian community and the States is tlhitt there are certain impedi
ments to their entering into the types of RoOTeements that are contem
plated by S. 1181, and I think that this type of legislation would 
resolve at least some of those concerns: 

Senator DECONCINI. In your opinion, are there "any impediments, 
particularly legal impediments, other than psychological ones ~ 
I cannot find any, but perhaps there are some. 
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Mr. ADAlIIS. I am not positive. I think we will 'have to look at that 
problem. 

Senator DECONCINI. N obhing jumps out at you or is extremely 
obvious~ 

Mr. ADAilrs. I think one problem that is addressed in the bill is the 
problem of sovereign immunity which might preclude the enforcement 
of any agreements that might be entered into. This legis1ation pro
vides for, essentially, a waiver of sovereign immunity. 

Senator DECONCINI. Of course, you mean a voluntary waiver. 
Mr. ADAlIis. Yes. 
Senator DECONCINI. Just out of curiosity, in the prosecution of a 

misdemeanor or a petty offense before a magistrate is it required that 
the prosecution case be formally presented by tlhe prosecutor, or can 
the arresting officer present the case .as in the justice of the peace court ~ 

Mr. PAULEY. Mr. Ohairman, t.he law on that question is rat.her 
sparse. The principal case is a district court case from the State of 
Maryland entitled United State8 v. GloveT, in 381 Federal Supple
ment. The holding of that case is that. it is not required that the 
prosecution be presented by a Depaliment of Justice official or even 
by an attomey. 

The reasoning of the court is that the statutes which do exist 'and 
which provide that it is the duty of the U.S. attorney to prosecute for 
all offenses against the United States are not jurisdictional in cha,r
ader and at the same time are not enacted for the benefit of the defend
ant. Therefore, the holding of that, case was that a park ranger or 
member of the park police who, under an arrangement with the U.S: 
attorney's office in Maryland, was customarily allowed to present cases 
involving minor offenses that occurred on Federal park land was 
a permissible procedure. 

Therefore, so long as the U.S. Attorney's Office is aware of and 
endorses the arrangement, at least in the holding of this fairly well 
reasoned case, it would be allowed. 

Senator DECONCINI. Does the Department have any rule which 
would prevent a tribal police officer or an officer of the local police de
paliment from presenting a case directly to the U.S. attorney~ Is 
there any requirement that the FBI first investigate the case ~ 

Mr. PAUI,EY. Let me ask our colleague from the Bureau, Mr. Gow. 
Mr. Gow. There is none. 
Senator DECONCINI. Is that sometimes bhe rule on a local level ~ 
Mr. Gow. I think Mr. Adams could best answer that question. 
Mr. ADAlIIS. I think there has been a fairly well-publicized policy of 

the Department to encourage U.S. attorneys to accept investigatory 
reports from those tribal and Bureau of Indian Affairs policemen 
whom the U.S. attorney's office feels-as individuals or as organiza
tions-are capable of investigating a case well enough for prosecution 
in Federal court . 

. In some districts around the country there are written guidelines as 
to the types of cases that will be investigated by the FBI and the types 
of cases that will be in".estigated by tribal and BIA police. 

Mr. PAULEY. Mr. OhaIrman, Mr. Thompson would like to comment 
on this matter. 

Senator DECONCINI. Yes, Mr. Thompson ~ 
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Mr. THOl\IPSON. Mr. Chairman, there is no requirement as to who 
must investigate the case. It is frequently the case that matters are 
brought to our attention by tribal police. 

We do have an informal working arrangement whereby the more 
serious crimes are investigated by the FBI. Crimes of moderate sever
it yare investigated by the Bureau of Indian Affairs' law enforcement 
officials, alid the minor offenses are investigated by tribal officers and 
usually handled in tribal court. 

Senator DECONOINI. Mr. Thompson, do you make that decision as to 
whom you will accept? . 

Mr. THOMPSON. Yes. 
Senator DECONOINI. Is that generally the case throughout the U.S. 

district attorneys' offices? 
Mr. THOMPSON. Yes, sir. 
Senator DECONOINI. Wihat authority does a tribal or local police 

officer have to make arrests of persons for Federal offenses committed 
within an Indian reservation? 

Mr. THOl\IPSON. Mr. Chairman, I do not believe at this time that a 
tribal officer has any authority to make an arrest for a Federal offense. 
W:hat happens as a practical matter is bhat if the tribal officer comes 
across an offense that is a Federal offense, beyond the tribe's own 
jurisdiction, either the FBI is called or the Bureau of ImHan Affairs' 
law enforcement officials are called to the scene. 

Senator DECONOINI. Yes, sir. Would you care to comment? 
Mr. AnAl\IS. I might add one point to that, Mr. Chairman. I think 

that what happens in a situation wherein the tribal police arrive at 
the scene of an ongoing crime and it is clearly a Federal crime, there 
is usually some pl'ovision under the tribal code bhat would enable the 
tribal police to make an arrest under the tribal code to stop the crimi
nal conduct at that point. 

Senator DECONOINI. You mean they could act. 
Mr. ADAl\IS. Yes, sir. 
Senator DECONOINI. I can see some problems arising if they had to 

go get an FBI agent. 
You went into some detail in your statement about retrocession. 

Could we be supplied a copy of the draft legislation that the Depart
ment has prepared on this subject? Have you prepared any? 

Mr, PAULEY. We have not looked at tJhe question in any depth since 
the 1976 language was evolved. As I mentioned, both the Interior and 
the Justice Departments concurred on some language. 

Senator DECONOINI. Do you have any drafts or proposals lying 
around? 

Mr. PAULEY. We do not have them in our pockets, but I do not think 
it would take us too long to determine whether the former language 
remains the policy of the ttdrninistration. 

Senator DECONOINI. Would you mind supplying that when you have 
time? If you will, I think it might be helpful. 

Mr. PAULEY. Certainly. 
[The Department of Justice declined to submit requested material. 

See following letter.] 
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ASSISTAN1 ATTQRi-lEY GENERAL 

LEGISLATIYE APFAIRS 

m~parttu~ut of 31u!ittt.l' 
mUIl\)itIOtl1l1. D. m. 20530 

Hono,~b1e John Melcher 
Cha:l.'~l,an 
Select Committee on Indian 
United States Senate 
Washington, D. C. 20510 

Dear M~. Chairman: 

23 APt< 1980 

"'te'o APR 23 1980 
Affairs 

During the March 19, 1980, hearing on S. 1181, a bill 
that would authorize the states and Indian tribes to enter 
into mutual agreements and compacts respecting jurisdiction 
and governmental operations, Department .cif JIlstj,ce witnesses 
agreed to provide additional information em certain points 
to the Committee. 

Concerning the question ox whether tribes and states 
already possess the authority to enter into agreements or 
compacts in the absence of legislation such as S. 1181, two 
factors should be considered. First, tribes that were placed 
under st:ate jurisdiction by means ofP.L. 83-280 or pursuant 
to states acting under the authority of P.L. 83-280 have, at 
the present time, no way to rid themselves of state jurisdic
tion except through the retrocession procedure in 25 U.S.C. 
1323. This requires that the state offer a retrocession of 
some or all of its jurisdiction and that such an offer be 
accepted by the Secretary of the Interior. S. 1181 would 
allow a·state and a tribe to agree that the tribe would 
assume jvrisdiction over "specified subject matters," e.g., 
traffic offenses by tribal memb2rs or by tribal members and 
Ilon-tribal members cn all or part of the reservation. No 
Federal action or approval would be required under the bill. 
Since for a tribe presently affected by P.L. 280, the above 
agreement concernin·,; traffic offenses would necessitate the 
establishment of a tribal court or a Court of Indian Of;f~mses 
pursuant to 25 C.F.R. §l1.l et. seq., either of which \qO\lld 
require acticn by the Interior Department, we suggested in 
our testimony that review and approval by the Secretary of 
the Interior of major jurisdictional agreements would seem 
apl?ropriate. We \qould consider any agreement which would 
necessitate the creation of a ne\q court for reservation 
crimes to be a "major" agreement, 

Second, even for tribes not affected by P.L. 280, recent 
court decisi.ons have cast doubt on the ability of the tribes 
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and states to enter into agreements. For example, in 
White v. Califano, 437 F. Supp. '543 (D. S.D. 1977) aff'd 
58l·P.2d 697, it was held that the State of South Dakota 
lacked jurisdiction to involuntarily commit an Indian 
living on a reservation to a state mental health facility 
even though a tribal court had found she was mentally ill, 
was a danger to herself and others, and had ordered her 
committed to the state facility. The court held that for 
s ta te au thori ties to so act ",ould infringe on the tribe's 
right to govern itself and that the Federal Government had 
preempted the area of providing Indian sociaL services from 
the state. Even if the State of South Dakota and'the tribe 
had agreed that the state would provide mental health care 
for Indians, White v. Califano' and similar cases cast serious 
questions over whether such agreements would be effective. 
Report No. 95-'1178 of the Committee to accompany S. 2502, a 
bill in the 95th Congress very similar to S. 1181, discusses 
at pp. 6-7 the important Supreme Court cases of Williams v'. 
Lee, 358 U.S. 217, Kennerly v. District Court, ,400 U.S. 423, 
and McLanahan v. Arizona Tax Commission, 411 U.S. ,464 for 
their development of the infringement and preemption tests 
that would appear to make invalid many agreements that pro
vided for some sort of state action with respect to tribal 
members on the reservation, even if the tribe felt that its 
interests would be better served by such compacts. 

': 
The Committee also requested further information about 

cross-deputization of tribal and state police in South Dakota. 
The Department of Justice has brought suit against Roberts 
County, ,South Dakota for its refusal to permit members of the 
Sisseton-Wahpeton Sioux Tribe to exercise the powers of a 
county law enforcement officer. The suit is being handled 
by the Civil Rights Qivision, Office of Indicin Rights, and 
is presently in the discovery stage. 

The Committee also requested information about cross
deputization on other South Dakota reservations. According 
to the Aberdeen Area Office of'the Bureau of Indian Affairs, 
one BIA police officer on the Cheyenne River Reservation has 
been commissioned as a deputy sheriff by Dewey County; five 
BIA officers on the Lower Brule Reservation have been com
missioned by Lyman County; seven BIA officers and two tribal 
officers on the Crow Creek Reservation have been commissioned 
by Buffalo County. In addition, the BIA has issued 120 
special officer commissions to state, county, and municipal 
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law enforcement officers. With specific reference to the 
Pine Ridge Reservation, none of the approximately 35 members 
of the Pine Ridge Police Department have been issued com
missions by Shannon, Bennett, or Washabaugh Counties, the 
counties making up that reservation. . 

The Committee also made reference to a 1975 letter sent 
from the BIA to the Department of Justice concerning duplica
tion of services between the BIA criminal investigators and 
FBI agents. The Committee staff has identified the letter as 
written on January 28, 1975. While a related letter from the 
BIA does have that date it appears that the letter in ques
tion was dated March 28, 1975. Both letters and the attach
ments to the March 28 letter are enclosed for your reference. 
Neither letter called for a written response. Nevertheless, 
partly as a result of the concerns that generated these 
letters in the Fall of 1974, an intradepartmental task force 
on Indian matters was established. Then Assistant Director 
of The Office of Policy and Planning, Doris M. Meissner was 
named chairman. The task force prepared a report in October 
1975, a copy of which was also requested by the Committee and 
is attached. The BIA was provided a copy shortly after it 
was prepared. 

Also in early 1975 a conference was held in Phoenix, . 
Arizona of United States Attorneys with Indian reservations 
in their districts and Department of Justice officials. 
Tribal and BIA officials also attended. Shortly there
after, the Department began its policy of encouraging United 
States Attorneys to accept investigative reports from those 
BIA and tribal police who they think are capable of investi
gating a case well enough to support a Federal prosecution. 
Also, the Criminal Division instituted a policy whereby it 
would review cases in which a United States Attorney had 
declined prosecution where the tribal or BIA police felt 
the declination was unwarranted. In addition, the FBI insti
tuted a policy of promptly sending the chief law enforcement 
officer on a reservation a copy of its letter to a United 
States Attorney confirming a case declination. All of the 
above procedures were thoroughly discussed with appropriate 
BIA officials and are still in effect. 

Finally, the Committee requested copies of the draft 
legislation concerning retrocession of state jurisdiction 
over certain reservations. In our testimony we stated that 
the Department of Justice and the Departnlent of the Interior 
agreed on a specific legislative proposal concerning retro
cession in 197'6. However, we are advised that the proposal 

62-696 0 - 80 - 14 
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has never received Administration clearance and so cannot be 
forwarded to the Congress. 

If the Committee has further questions, please do not 
hesitate to call on us. 

Attachments 

Sincerely, 

~q~£k~_ 
ALAN A. PARKER 
Assistant ~ttorney General 
Office of Legislative Affairs 
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Senator DECONOINI. In 1975 the Commissioner of Indian Affairs, 
Mr. Thompson, wrote a letter to Jonathan Rose, the Associate Deputy 
Attorney General at that time. I will read just one paragraph from it. 

Enclosed for your attention and review is a position paper that we have 
compiled on the issues of duplication of services between the Bureau of Indian 
Affairs criminal investigators and agents of the Federal Bureau of Investigation. 

The paper is about 20 pages long and includes many, many ex
amples of duplications and problems. In it, it asks the Department to 
review it and consult and work with the BIA to see what might be 
resolved. 

We were unable to secure any written response to the letter. Do 
you know or can you find out if there was any written response to the 
inquiry~ 

Mr. PAULEY. I do not know but I shall endeavor to learn. 
Senator DECONOINI. I can supply you with a copy of it if you do not 

have one. It would be interesting historically for the committee to 
know what some of the answers were to the specific problems. 

[The material follows. Testimony resumes on p. 214.] 

WASHINGTON, D.C., January 28,19"15. 
Hon. JONATHAN RosE, 
A880ciate Deputy Attorney General, PoUcy and Planning, Room 2346, Depart

ment Of JU8tice, Wa8hington, D.O. 
DEAR MR. ROSE: '.rhank you for taking the time to meet with members of my 

staff to discuss matters of mutual concern. ~'his type of open and frank dialogue 
is necessary if both of our agencies are going to meet our responsibilities in 
providing optimum criminal justice services to Indian reservation communities. 

As per your suggestion, we have taken the following steps: 
1. Our field offices have been requested to submit copies of their investigative 

reports on all incidents that were referred to the Office of the United States 
Attorney that were declined for prosecutive action. 'We intend to forward only 
those matters of a most significant nature and of great concern to the Indian 
community. These reports will be forwarded to your office for review and re
evaluation as to whether or not to proceed in Federal proceedings. 

2. We will prepare a position paper setting out the problems of duplication of 
effort between the Federal Bureau of Investigation and the Bureau of Indian 
Affairs. The paper will include an analysis of the problems, supporting docu
mentation and our recommendations for procedures to be implemented. 

3. We will provide your office with a number of reports of incidents that were 
declined for prosecution by the various offices of the United States Attorney. Of 
course we do not expect any action on these matters but only offer these matters 
so you can provide us with your views as to the validity of the position of the 
Indian community and ours as to the number of declinations made by United 
States Attorneys. 

We will forward this information to you as early as possible and again, we 
would like to thank you for your assistance in this vital matter. 

Sincerely yours, 

Hon. JONATHAN ROSE, 

MORRIS THOMPSON, 
Oommi8sioner 01 Indian AtJair8. 

Washington, D.O., March~, 19"15. 

Associate Deputy Attorney General, Policy and Planning, Room 3245, 
Department of Justice, Washington, D.O. 

DEAR MR. ROSE: Enclosed for your attention and review is a position paper 
that we have compiled on the issue of duplication of services between the Bureau 
of Indian Affairs criminal investigators and Agents of the Federal Bureau of 
Investigation. , 

We are forwarding this document as per your request during our meeting 
during the month of December 1974. 
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After you and your stalf have had 'lin opportunity to review this paper, we 
would appreciate an opportunity to meet and discuss this matter. 

Thank you for your cooperation and assistance in these matters. 
Sincerely yours, 

Enclosure. 

MORRIS THOMPSON, 
Oommissioner 01 Inaian .a1!airs; 

U.S. DEPARTMENT OF THE INTERIOR, 
BUREAU OF INDIAN AFF.AIBS, 
Washington, D.O., March 5, 19"15. 

MEMORANDUM 

To : Commissioner, Bureau of Indian Alfairs. 
From: Director, Office of Indian Alfairs. 
Subject: Duplication of services-Bureau of Indian Alfairs and the Federal 

Bureau of Investigation. 
A major problem exists in the delivery of services to Indian communities in the 

area of investigating Federal law violations. In addition to the problem of de
clinations by the U.S. attorneys, there are the issues involving delays in receiv
ing their prosecutive opinions, lengthy delays in their actual prosecution, and the 
duplication of investigative elforts between the FBI and the Bureau of Indian 
Alfairs. 

This problem is twofold: 
(1) Since FBI agents are not residents nor stationed on reservations, they aTe 

required to travel to the reservations when requested to investigate violations 
of the Federal law. Their response time may vary from three hours to four days. 
This delay does great disservice to the community, inasmuch as Indian com
munities dd not receive the same instant response from the FBI as other com-
munities in the United States. ' 

(2) The fact that the FBI Agent does not live on the reservation makes it diffi
cult for him to obtain, not only all the facts related to the incident itself, but all 
the other facts which should be known to the United States Attorney. This fact, 
coupled with a lack of lmowledge of reservation customs, mores, and community 
standards, makes it difficult for the FBI to obtain all the information necessary 
to present to the appropriate agency-this may, in part, account for the large 
number of declinations. 

In addition to the above, the present system is a waste of time for both agen
cies-one agency could accomplish the same objective. 

We have met with the Deputy Attorney General, U.S. Department of Justice, 
and discussed these issues.' He requested that we provide him with a paper on 
the subject. The accompanying document, if it meets with your approval, will be 
forwarded to his office. Also, a copy is being forwarded to the Office of the So
licitor for his review and comment. 

At your earliest convenience, we would appreciate discussing this ml,ltter with 
you. 

THEODORE C. KBENZKE. 
Enclosure. 

1. BAOKGROUND 

Prior to Congress authorizing the establishment of an Indian liquor sup
pression force in 1906, Indian agents and the Indian police were primarily 
responsible for the enforcement of Federal laws and investigation of crimes 
in Indian country. After establishment of the liquor suppression force which 
had arrest powers the same as Indian agents, they began enforcing Federal .' 
laws iIi Indian country and investigating crimes other than liquor law 
viola tions. 

Action was first initiated, beginning in 1935, to assign liquor suppression 
agents, known as special officers, to Indian reservations to assume, in addition 
to their Federal criminal investigative duties, the duty of chiefs of reservation 
Indian police. Later, the special officers' responsibilities were further expanded 
to include responsibility for tlie overall Bureau and tribal operation and mainte
nance of criminal justice programs within assigned reservations under the gell
eral supervision of Indian agency (reservation) superintendents. 

In the early forties, due to reductions ill funding and personnel positions for 
Indian programs, the number of available special officers was reduced. In the 
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Ia te forties and early fifties, further reductions were made and this situation 
remained fairly static until 1960. 

Starting in the 1930's the tribes had begun to assist in the maintenance of 
law and order by paying some of the Bureau law and order personnel. By the 
1940's, in order to maintain a semblance of law and order in Indian country, 
the tribes attempted to take up more of the slack by paying the salaries of addi
tional Bureau special officers, policemen and judges. Later during the 1950's 
and continuing to present, most tribes began employing their own tribal police 
and judges as well as other categories of criminal justice personnel. Even 
though they could ill afford such funding, the tribes recognized the urgent need 
to maintain at least a minimum of law and order services if any type of com
munity stability and Indian cohesiveness was to survive. These persons were 
employed by the tribes to enforce Code of Federal Regulation Rules and tribal 
codes, and to administer justice. 

Tribes under Federal supervision whose reservations had not been made 
subject to state law by Public Law 280 of 1953, or other prior Congressional 
legislation, remained firm in their position that Where, thrpugh Congressional 
enactments, the United States had a'ssumed jurisdiction relating to ,crimes in 
Indian country, the enforcement, investigative and prosecutive responsibility 
laid directly with the United States Government, through the Bureau of IndiaIJ 
Affairs. The Bureau· of Indian Affairs had and did continue 'to recognize this 
responsibility. However, due to the reduction in special officer manpower during 
the 1940's and continuing to 1960, the Bureau of Indian Affairs was not able 
to totally provide these Federal services without support. It was during thi~ 
time that the Federal Bureau of Investigation'lent assistance to Bureau special 
officers in meeting this responsi'bility. Initially, the assistance was limited to 
the more serious offenses. Investigative assistance was provided upon request 
of the responsible special officer, usually after at least a preliminary investi
gation to determine that a crime had ;n. f&d been committed. Where no special 
officer was assigued, the request was originated by the Indian Agency super
intendent. SlowlY, over the years, the precedent for reporting alleged violations 
of most Federal laws in Indian country to the Federal Bureau if Investigation 
was estahlished. Dne to their operating policies, on offenses accepted by them 
for investigation, the FBI took the part of the primary investigative agency 
and made prosecutive present.ation of the cases to the appropriate United States 
Attorneys, even though special officers, where available, provided the bulk of 
the investigative effort. U.S. Attorneys, over a period of time, came to rely 
solely on Federal Bureau of Investigation case reports and prosecutive presenta
tions. Bureau of Ipdian Affairs case reports, where available, became supportive 
to the FBI investigation. Prosecutive presentations by special officers to U.S. 
Attorneys were rare. 

By 1953 and subsequent thereto, apparently 'because of the FBI lead'ership, 
most U.S. Attorneys, and U.S. District Court Judges, recognized the FBI as 
having primarily investigative jurisdiction for Federal law violations committed 
in Indian country, notwithstanding the wording of Congressonal appropriation 
acts since FY 1939 and Opinion 1\:1, 29669 dated August 1, 1938, issued 'by the 
SOliCitor, U.S. Department of the Interior. This Opinion, in effect, stated that 
there may be included in the prescribed duties of the Bureau of Indian Affairs 
Chief Special Officer, Special Officers and Deputy Special Officers, the duty of 
enforCing generally the laws of the United States for the purpose of maintaining 
law and order on Indian reservations. 

II. CURRENT SITUATION 

The Bureau of Indian Affairs currently has a staff of approximately 279 
Special and Deputy Special Officers involved in providing law enforcement serv
ices in Indian country. The vast majority of these Officers are assigned to 8 BIA 
Area Offices and 48 Indian Agencies situated strategically within or near 122 
Indian reservations, with an estimated Indian population of 332,000. These 
reservations range, in population, from less than 100 to more than 100,000 and, in 
size, from about +1 to more than 100,000 square miles. The combined land area 
of these reservations is approximately 356,500 square miles. The Officers super
vise and manage law enforcement services, including the prompt investigation 
and reporting violations of Federal laws. (See Attachment I-Special Officer 
Profile) 



210 

While persons accused of minor crimes are pl'omptIy brought to justice in 
Indian courts, those who are accused of serious (ll'ederal) crimes frequently 
remain at liberty pending completion of second investigations by the FBI. Many 
of them tried Oil charges that have been drastically l'educed to permit the case 
to be disposed of in Indian courts rather than ll'ederal court. 

In 1973, about 8,200 alleged Federal law violations were reported and investi
gated by Bureau of Indian Affairs Officers. Approximately 7,300 were determined 
to be offenses within Federal investigative jurisdiction. Only slightly more than 
1,600 of tllese offenses were presented to the U.S. Attorneys who authorized 
prosecution in less than 1,000 cases. In the majority of the cases presented, it 
was the Bureau of Indian Affairs Officers who first obtained and secured evi
dence, contacted and interviewed witnesses; identified subjects and attempted 
or recovered any property involved. 

Comments of the National American Indian Court Judges Associatioll in a 
recent report underscore the gravity with Willcll Inditlllleuders view this prohlem; 

"Failure to prosecute in such cases could be interpreted as approving of anti
social behavior ancl, in effect, as licensing such activity. It fosters, in addition, a 
communal anger when residents see an individual set free without having been, 
punished for his crime .. Reservation residents, as ,so many other citizens, do not 
understand the intricacies of the Federal system. Declination particularly on a 
technicality is painful to commullity members, especially if the offense was a 
violent crime or u crime against the community itself. 

'1'he .chagrin of a community member is only heightened if he should be ar
rested for a .t:l;)latively minol; offense (SUCll as unlawful possession of liquor, cur
few vlolationl. disorderly conduct, or traffic violation) and convicted in tribal 
court. This anger apdArustration often leads to dissatisfaction with the entire 
law mid order system. :Muny Indians now feel tilUt the authorities in the criminal 
justice system do not care about crimes committed on the reservation." 

The source of many of these problems i:; the. cumbersome Il1Qchinery which has 
developed over the yeurs for the prosecution of major crimes involving Indians 
on reservations. 

Although the BIA maintains trained criminal-investigators on most reserva
tions, most U.S. Attorneys wiIlnot accept the findings of· tlle BIA investigator as 
the basis for prosecution. An FBI agent who is frequently sM tioned in a distant 
city must be called to conductia second investigation. 

If the FBI agent believes tile facts wan-ant prosecution, the U.S. Attorney is 
called for permiSSion to prO<!eed. The U.S. Attorney may give authorization over 
the telephone or request a written report. A decision to proceed will usually be 
delayed three days if 11 written report is required. 

During this period, the suspect remains at large. Lesser tribal charges could 
be filed immediately, but tilis is not usually dono because it might influence the 
U.S. Attorney to decline prosecution on tIle grounds the matter is being handled 
at the tribal level. 

Clearly, the decision of the U.S. Attorney depends heavily on the manner in 
which the findings of the investiglltiOllS llre presented by the investigator. '1'he 
result is that tile investigator's own judgment on the seriousness of the alleged 
crime is often the crucial factor in tile decision whether to prosecute. 

A legitimate element in sucll a judgment is the community attitude toward 
the ,alleged criminal activity. Most FBI agents do not live in the Indian commn
nity und their worl, takes them there infrequently. Although they are skilled 
investigators, FBI agents do not know community attitudes concerning the events 
they investigate. 

In most instances, U.S. Attorneys now make their decisions on whether to 
prosecute, solely on the basis of tlle FBI ugents' prosecutive presentations. Seldom 
are cases presented to the U.S. Attorney as a joint-coordinated investigation be-
tween the FBI and BIA investigators. . 

M!llly cuses are declined by U.S. Attorneys for lad: of sufficient evidence or 
otiler reasons. However, in some instances, Bureau SpeciuQ Officers complain tilUt 
results of their illYestigation were not made known to' the U.S. Attorney before 
his decision was made. 

No Federal Bureau of Investigation agents live on Indian reservations. Neither 
do they maintain regular offices in Indian country so that they ure readily ac
cessible to Indian law enforcement personnel and the people. A llumber of FBI 
agents reside, '!llld their offices are located, over 100 miles away from tile Indian 
reservutions they now serve. Most Indian agencies and reservations have Bureau 
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AT'rAOHMENT 1 

SPEOIAL OFFIOER PROFILE, PHOENIX AREA, JANUARY 1975 

A recent survey of the Special Officers assigned to the Phoenix Area (Arizona, 
:-.'evada and Utah) ind,icates the following: , 

Thirty-nine years of age; male of Indian descent; GS-ll; nearly 15 years ,of 
law enforcement e~"perience, a substantial part of which has 'been in the area of 
criminal investigation; high school graduate with about 2 years of college; 
a graduate of the FBI National Academy or the Consolidated Federal Law En
forcement l.'raining Center, coupled with considerable in-service training and 
specialized training in non-Federal facilities. 

It can be .assumed that this Phoenix Area Special Officer Profile would be 
approximately the same for; all BIA Special Officers. 

ATTACHMENT 2 

COMPARATIVE ANALYSIS OF LOCALE, JANUARY 1975. _______ _ 

Reservations 
BIA investigator location (miles from FBI agent location (miles from 

reservation) reservation) 

Aberdeen area: Omaha, Nebr ______ • ___________ • ____ Winnebago, Nebr. (10) ______________ Sioux City, Iowa (36). 
Fort Berthold, N. oak __ • _____________ On reservatiop ______________________ Minai; N. Oak. (46). 
oevil's Lake, N. oaL __________________ odD. __________ : _________________ Grand Forks, N. Oak. (96). 
Standing Rock, N. oak ___________ • _______ do _____________________________ Bismarck, N. Oak. (63). 
Standin2 Rock, S. oaL __________________ do __________________________ • __ A~erdeen, S. Oak. (l39). 
Turtle Mou~taiO, N. oak _________ • _______ do._c __________________ : _______ r~iOot, N. Oak. (113). 
Cheyenne River, S. oak. _________________ do. _____ • _______________ ~ ______ Pierre, S. Oak. (94), 
Crow Creek and Lower Brule, S. oaL ______ do _____________________________ Pierre, S. Oak. (60). 
Flandreau, S. oak. __________________ lake Traverse, S. Oak. (100) _________ Sioux Falls, S. Oak. (54). 
Pine Ridle, S. oaL _________________ On reservatlon ______________________ Rapid City, S. Oak. (100). 
Rosebud, S. oak _____ • __________________ do _____________________________ Pierre, S. Oak. (113). 
Lake Traverse, S. oaL __________________ do. _______________ • ____________ Aberdeen, S. Oak. (88). 
Yankton, S. oaL ___________________ Crow Creek, S. Oak. (154) ____________ Sioux City, Iowa (131). 

Albuquerque area: 
Southern Ute, Colo._. _______________ Ute Mountain, Colo (93) _____________ Durango, Colo. (93). 
Ute Mountain, Colo __________________ On reservatlo"-_____________________ Durango, Colo. (58). 
Jlcarilla, N. MelL _______________________ do. __ • _________________________ Farmington, N. Mex. (91). 
Mescalero, N. MelL _____________________ do ________ ... ___________________ Alamogordo, N. Mex. (21). 
North Pueblos, N. Max. (8 reservation Espanola, N. Mex. (from 15 to 20) _____ Los Alamos, N. Mex. (15/16/20), 

areas). Santa Fe, N. Mex. (10/42{75). Ramah, N. MelL ____________________ On reservatlon ______________________ Gallup, N. Mex. (70). 
South Pueblos, N. Mex. (lO'reservation Albuquerque, N. Mex. (from 13 to 70) __ Albuquerque, N. Mex. (from 13 to 

areas). 70). Zuni, N. MelL ______________________ On reservation ______________________ Gallup, N. Mex. (40) 
BiIIlnis area: Blackfeet, MonL _______________________ do _____________________________ Great Falls, Mont. (l26). 

Crow, Mont •• __________________________ do. ____________________________ Billings, Mont. (65). 
Flathead, MonL _______________________ do. ____________________________ Missoula, Mont. (60). 
Fort Belknap, MonL ____________________ do _____________________________ Glasgow, Mont. (105). 
Fort Peck, MonL •• _ •• ___ • __ •• __ .•• ___ •• do ••••• _ •• _._ •.• _ •• ____________ Glasgow, Mont. (70). 
North Cheyenne, Monl. _________________ do. ______ • ________ •• ___________ Miles City, Mont. (120). 
Rocky Boy's Monl. ____ • ___________ • Fort Belknap, Mont. (70) _____________ Great Falls, Mont. (90). 
Wind River, Wyo. _______ • ___________ On reservatlon ______________________ Riverton, Wyo. (35). 

Easte rn a rea l ' 
Chitlmacha, La •••• _____ ._. __________ Pearl River, Miss. (350) __ • ___ • _______ New Orleans, La. (70). 
Choctaw, Mi$s. (7 reservation areas) ••• Pearl River, Miss. (from 0 to 90) ______ Meridian, Miss. (from 38 to 70). 
Qualla, N.C._._. ____ • ____________ • __ Washington, D.C. (500). _____ • _______ Asheville, N.C. (60). 

Joint use area: Hopi/NaVajo, Ariz._._. ____ Flagstaff, Ariz. (100). ___ • ____________ Flagstaff, Ariz. (100). 
Minneapolis area: 

Sac and Fox, lowa •••• ________ ._. ____ Minneapolis, Minn. (300). _______ ._. __ Des Moines, Iowa (75). 
Bay Mills, Mich _____________________ L'Anse, Mich, (240) •••• ______________ Sioux St. MarlehMich. (159). 
Hannahvllle, Mlch. __________________ L'Anse, Mich. (148) •••• ______________ Marquette, Mlc • (79). 
Isabelle, Mlch ..... ____ • ____ • ________ L'Anse, Mich. (420) .•• _______________ Saginaw, Mich. (45). 
L'Anse, Mich. __ • ___________________ On reservatlon _____ • ____________ • ___ Marquette, Mich. (79). 
Bad River, Wls ••• ___________________ Ashland'wWis. (7). ___________________ Superior, Wis. (70). 
LaCourte Oreilles, Wis _______________ Ashlan, is. (60) __________________ Superior, Wis. (110). 
Grand Portage, Minn •••• ______ •••• __ Minneapolis, Minn. (320)_ •• _. ________ Duluth, Minn. (160). 
Leach Lake, Minn •• ________ •• ___ • ___ Redlake, Minn. (45)._. ____________ • __ SI. Cloud, Minn. (l20). 
Greater Nett Lake, Minn •• ___________ Minneapolis, Minn. (100) _____________ Bemidji, Minn. (l00). 
Red LakQ, Minn .. ___________________ On reservatlon. _____________________ Bemidji, Minn. (35). 

Navajo area: Chinle, Ariz _____________________________ do_______________ ____________ __ Flagstaff, Ariz. (221). 
Fort Defiance, Arlz _______________________ do _____________________________ Flagstaff, Ariz. (220). 
Kayenta, Ariz __ • ________________________ .do___________ ________ __ ____ ____ Flagstaff, Ariz. (151). 
Tuba City, Ariz_. ________________________ do _____________________________ Flagstaff, Ariz. (75). 
Window Rock, Ariz. ______________________ do _____________________________ Flagstaff, Ariz. (214). 
Eastern Navajo, N. Mex_. ________________ .do. ____________________________ Gallup, N. Mex. (57). 
Shiprock, N. Mex •• ______________________ do. ____________________________ Farmington, N. Mex. (30). 
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Special Officers assigned who live on or near the reservations which generally 
makes for better rapport, and. understanding with tribal officials, Indian police, 
and general public .and the Indian community they serve. (See Attachment 
No.2-Comparative Analysis of Looa,le.) 

The FBI frequently caimot, due to their locations and other investigative 
duties, respond to reported Federal crime~ as q~icklY as special offi~ers. It Is. not. 
unusual even after a serious Federal Indian cnme has been commltted, venfied 
and rep~rted to the nearest FBI field office, that an agent is on the scene twen~
four hours later to assume investigation responsibility. 

There is also a duplication of effort in nearly every investigative step in each 
criminal investigation in that t.he FBI agents normally re-interview all persons 
involved visit the crime scene, review and ex,amine evidence, etc. (SP,e Attach
ment No: 3-Approximate Time (Hours) of FBI Response to Reported Crimes.) 

nl. CONCLUSIONS 

A. 1'he source of many problems rel'ated to Federal criminal investigative 
procedures and prosecution of crimes in Indian country has developed over a span 
of many years. 

B. Although the BIA maintains trained criminal investigators on most reserva
tions, most U.S. Attorneys will not accept the findings of the BrA investigator as 
the basis for prOSecution. 

C. FBI agents who 'are frequently stationed in distant localities must be called 
to conduct a second investigation. If the FBI agent believes the case warrants 
prosecutiOll, the U.S. Attorney is called for permission to proceed. 

D. The U.S. Attorney may give authorization over the telephone upon presenta
tion of the case by the FBI agent-or he may first request a written report, delay 
action pending presentment of the case to a grand jury, rt'fer to another agency 
for informul disposition, or outright decline prosecution; for many and' varied 
reusons. 

m. Suspects, during the investigatory phase and pending :l. decision of the U.S. 
Attorney for Yiolations of Federal law, remain free. Lesser tribal charges could 
uo filed illllllecliately, but this is not usually done 'because it might influence the 
U.S. Attorney to decline prosecution on the grounds the matter is being handled 
at the tribal level. 

F. The BIA investigator (Special Officer), normally due to his background, 
knowledge and understanding of Indian community mores and the people, is in 
!l better poSition to bring to It successful conclusion criminal investigations and 
make a presentation that would more likely bring about authorizations for 
prosecution. 

IV. OPTIONS 

Option I-A. 1'h!lt the Bureanof Indian Affai.rs, through the Chief Special 
Officer and Special Officers assigned to work under his superviSion, reassume the 
pl'iruary responsibility for the investigation and presentation to appropriate 
United States Attorneys viOlation of la\,'s of the United States Which 'fire depend
ent upon Indians and Indian country. 

B. That the Il'ederal Bureau of Investigation and other lfederal investigative 
agencies provide investigative support services, the same as provided other Fed
eral, State and local agencies, as requested/by the Bureau of Indian Affairs Chief 
::; pecial Officer and Special Officers. . 

C . .other Federal investigative agencies exeJ~cise primary responsibility for the 
investigation and presentation to appropriate United States Attorneys aU those 
laws deSignated by 'statute, or that are not dependent upon. Indians or Indian 
country . 

. Opti~n 2--;A. Th~t t~e Bureau of Indian Affairs investigators (Special Officers) 
discontinue mvestIgatlOn of reported Federal crimes in Indian country leaving 
the t~tal investigation of such crimes to the FBI and other responsible' Federal 
agencies. 

B. T~at the Bureau of Indian Affairs Special Officers be reaSSigned to other 
responsl?le management and training duties related to Indian pOlice operations 
!lnd serVIce. 

~p~~on ~. Co.ntinu~ present procedure in conducting investigation of Federal 
111\\ \ IOla.tlOns m Indian country, thereby perpetuating and condoning an unsatis
factory Sl tua tion. 
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ATTACHMENT 2 

COMPARATIVE ANALYSIS OF LOCALE, JANUARY 1975 

Reservations 
BIA Investigator location (miles from FBI agent location (miles from 

reservation) reservation) 

Phoenix area: Colorado River, Arlz ______________________ do _____________________________ Yum~, Ariz. (120). 
Chemehuevl, Ariz ___________________ Colorado River, Ariz. ~80)------------- BarstoW, palft. (200). 
Cocopah, Arlz _______________________ Colorado River, Ariz. 140) ____________ Yuma, Arll. (15). 
Fort Mohave, Arlz ___________________ Colorado River, Ariz. 75) _____________ Kingman, Ariz. (65). 
Fort Yuma, Arlz _____________________ Colorado River, Ariz. (125) ____________ EI Centro, Calif. (60). 
White Mountain, Arlz ________________ On reservation ______________________ Safford, Ariz. (IS5). 
Kaibab, Ariz____ ____________________ Hopi, Ariz. (250)_ _ _ _ ______ __________ Flagstaff, Ariz. (23~). 
Hopi, Ariz __________________________ On reservatlon ______________________ Flagstaff, Ariz. (158). 
Papa go, Ariz _____________________________ do ________________________ ~ ____ Phoenix, Ariz. (130) and 

Tucson, Ariz. (65). AK Chin and Gila River, Ariz ______________ do _____________________________ Mesa, Ariz. (50). 
Salt River, Arlz _____________________ Phoenix, Ariz. (36) __________________ Mesa, Ariz. (20). 
Fort MCDowell\ Arlz _______________ "_ Phoenix, Ariz. (38) __________________ Phoenix, Ariz. (25). 
San Carlos, Ar z _____________________ On reservation ______________________ Safford, Ariz. (14). 
Camp Verce, Arlz.. __________________ Hualapai, Ariz. (170) _________________ Flagstaff, Ariz. (55). 
Havasupal, Arlz _____________________ Hualapai, Ariz. (70) __________________ Kingman, Ariz. (125). 
Hualapai, Arlz.._, ____________________ On reservation ______________________ Kingman, Ariz. (50). 
Yavapai-Prescott,l\riz.. ______________ Hualapai, Ariz. (1l5) ________________ Prescott, Ariz. (5). 
Battle Mountain, Nev ___ ~ ___________ Owyhee, Nev. (175) _________________ Elko, Nev. (75) 
Duck Valley, Nev ___________________ On reservation ______________________ Elko, Nev. (100). 
Fallon, Nev ________________________ Stewart, Nev. ~80)------------------- Reno, Nev. ~70~. 
Fallon Colony, Nev __________________ Stewart, Nev. 65) ___________________ Reno, Nev. 55. . 
Fort McDermitt, Nev _______________ Stewart, Nev. 225) __________________ Reno, Nev. 21 ). 
Goshute, Nev./Utah _______________ Duck Valley, Nev. (415) ______________ Salt Lake Ci y, Utah (190). 
Las Vagas Colony, Nev ______________ Stewart, Nev. (450) _________________ Las Vegas, Nev. (2). 
Lovelock, Nev ______________________ Owyhee, Nev. (110) __________________ Reno, Nev. (100). 
Moapa, Nev ________________________ Stewart, Nev. (500) _________________ Las Vegas. Nev. (55). 
Pyramid Lake, Ney __________________ Stewart, Nev. (75) ___________________ Reno, Nev. (50). 
RenO-Sparks, Nev ___________________ Owyhee, Nev. (35) __ " ________________ Reno, Nev. (2). 
Ruby Valley, Nev ___________________ Owyhee. Nev. (225) _________________ Elko, Nev. (125). 
South Fork, Nev. (also includes Elko Colony/Owyhee, Nev. (225) ___________ Elko, Nev. (51). 

and Odgers Ranch). Summit Lake, Nev __________________ Stewalt, Nev. (290) _________________ Reno, Nev. (75). 
Walker River Paiute, Nev ____________ Stewalt, Nev. (95)___________________ Do. 
Washoe (includes Carson and Dres- Stewart, Nev. (20) ___________________ Carson City, Nev. (21). 

serville Colonies). Nev. Winnemucca, Nev ___________________ Owyhee, Nev. (150) _________________ Reno, Nev. (140). 
Yerington (and Campbell Ranch), Nev_ Stewalt, Nev. (67) ___________ .------- Carson City, Nev. (68~. 
Yumba, Nev ________________________ Owyhee, Nev. (185) _________________ Caison City, Nev. (71 • 
Skull Valley. Utah ___________________ U & 0, Utah (195) ___________________ Salt Lake City, Utah 45). 
U & 0, Utah _______________________ On reservatlon ______________________ Salt Lake City, Utah 150). 

Portland area: , Fort Hall, idaho ________________________ do ____________________________ .. Pocatello, Idaho (14). 
Coeur d'Alene, Idaho ___________ : _______ do _____________________________ Spokane, Wash. (40). 
Nez percelldah~ ______________________ do _____________________________ Spokane, Wash. (100). 
Warm Spr niS, Orei- ____________________ do _____________________________ Bend, Oreg. (60). 
Kalispel, Wash ______________ c ___________ do _____________________________ Spokane, Wash. (50). 
Spokane Reservation, Wash.. _____________ do _____________________________ Spokane, Wash. (45). 
Huh, Wash _________________________ Port Angeles, Wash. (100) ___________ Tacoma, Wash. (130). 
Lower, Elwah, Wash _________________ Port Angeles, Wash. (6) ______________ Tacoma, Wash. (125). 
Lummi, Wash. _____________________ On reservallon ______________________ Bellingham, Wash. (9). 
Makah,. Wash _______________________ Port Angeles, Wash (70) _____________ seatUehWash. (120) •. 
Nooksack, Wash ____________________ Everett, Wash. (35) __________________ Belling am, Wash. (35). 
Ozette, Wash.. ___________ • __________ Port Angeles, Wash. (75) _____________ Seatlle, Wash. (135). 
Port Gamble, Wash __________________ Port Angeles, Wash. (40) _____________ Seattle, Wash. (50). 
Port Madison, Wash.. _____________________ do_________ _______ _____________ Do. 
Oulnault, Wash _____________________ HoqUiam, Wash. (40) ________________ Tacoma, Wash. (IDS). 
Snoalwatel'. Wash.. __________________ HoqUiam, Wash. (25) ________________ Tacoma, Wash. (100). 
Yakima Re,lervatio"-________________ On reservation ______________________ Yakima, Wash. (20). 

ATTACHMENT 3 

.i!j?proaJimate time (hour8) of FBI re8pon8e to reported CI'ime8 

Aberdeen area: Violent _______________________________________ ~ ________________ _ 

~onviolent ------------------------------------------------------Albuquerque area: Violent ________________________________________________________ _ 

~onviolent ------------------------------------------------------Billings aren, : Violent ________________________________________________________ _ 
~onviolent _____________________________________________________ _ 

Hour8 
2-24 
8-72 

1- 6 
1-48 

8-12 
8-72 
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Eastern area (Ohoctaw, :MS, only) : Violen,t _________________________________________________________ 3-16' 
Nonviolent ______________________________________________________ 8-24 

Joint use area: Violent ______________________ .. __________________________________ 4- 8 
Nonviolent ______________________________________________________ 4-72 

Minneapolis area: Violent _________________________________________________________ 1- 6 
Nonviolent ______________________________________________________ ~8 

Navajo area: Violent _________________________________________________________ 8-36 
Nonviolent ______________________________________________________ 8-144 

Phoenix area: Violent _________________________________________________________ 1- 8 
Nonviolent ________________ .. ____________________________________ 24-168 

Portland area: 
Violent ___________________ ~,~--------------------------------____ 1- 4 
Nonviolent _____________________________________ ----------------- 8-144 

Senator DECONOINI. In 1975-and it might have been the result 
of this letter-the Justice Department conducted a major study of 
jurisdiction' in Indian country under the leadership of Doris M. Meiss
ner. Do you have a copy of that that we might have ~ 

Mr. PAULEY. Yes; we do. 
Senator DECONCIN.r. Good, we will make that a part of the record 

at this point. 
[The requested material follows immediately after the prepared 

statement of Doris Meissner. See p. 217. Testimony resumes on p. 323.] 

STATEMENT OF DORIS MEISSNER, ASSISTANT DIRECTOU, OFFICE OF Jus'nCE POLICY 
AND PLANNING 

My name is Doris Meissner, and I am Assistant Director of the Office of Justice 
Policy and Planning for the Department of Justice. I am pleased to be here today 
and to have the opportunity to shure with you some of our concerns and ideas 
about the problem of reservation law enforcement. ~'his hearing is indeed 
timely for while we sense a growing recognition of the problem, there is by no 
means a ready solution. Discussion and debate within the government and among 
the people who are affected is important and welcome. 

The Office of Justice Policy and Planning of the Department of Justice serves 
as a staff arm to the Attorney General and the Deputy Attorney General. We 
undertake not only the kinds of long range studies and analyses generally 
associated with a policy and planning operation but we also provide policy 
coordination and direction on those matters which tend to fall between the 
cracl,s in large institutions because they cross a number of bureaucratic bound
ary lines. They are everybody's problenl and therefore nobody's problem. TII{\ 
Department of Justice policy 011 Indian matters has been, until recently, lUi 
example of the kind of issue which has suffered inattention because it crosses 
so many boundary lines. 

About 6 months ago a Departmental task force was formed to review OUT 
handling of Indian matters and to make recommendations for changes when nec
essary. I serve to CO-Chair that tasl. force. It is currently grappling with the 
reservation law enforcemept.\Guestion after having spent severttl months dealing 
with another very importD.nt· subject-Indian natural resource litigation. 

A qUick look at the crim'(i statistics makes it dramaticii'Uy clear that we have 
a serio-us problem. The major crimes rate is about 50~p~rcent higher on Indian 
reservations than it is in rural America as a whole. TIle violent crime rate on 
Indian reservations is eight times the rural rate while the property crime rate 
is aboU\'. half of the rural rate. Tlle murder rate among Indians is three times 
the rnml rate while the assault rate is nearly 10 times as high. 

The E'eeleral government has jurisdiction over approximately 90 Indian res
ervatiOl1!l in which approximately 500,000 Indians reside. Large numbers of non
Indians also reside within these reservations. Law enforcement responsibilities 
are divided between the Department of the Interior and the Department of 
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Justice. Within Interior, the Bureau of Indian Affairs, through its division of 
Law Enforcement Services, provides police and other law enforcement person
nel fol' most of the Indian reservations which are within the Federal jurisdiction. 
1;. number of tribes provide their own tribal police. In addition to the Federal 
government and the tribes, states have limited jurisdiction, which varies from 
reservation to reservation. 

It is particularly embarrassing that the present law enforcement problem 
exists in an area of primarily federal responsibility. This is not an example of 
the situation where the Federal government serves as a model for other law 
enforcement agencies. 

The United States Attorneys are responsible for prosecuting cases where a 
violation of federal law has occurred on the reservation. The United States 
Attorneys in the Western states are very concerned that the law enforcement 
problem receive appropriate attention with the executive branch and in Congress. 
They were particularly anxious that their views, which are based on day-to-day 
experience, be heard. We tllere!vre organized a three day U.S. Attorneys confer
ence to discuss these and related questions. That conference was held on 
January 27-29, in Phoenix, Arizona. It was attended by approximately 50 U.S. 
Attorneys and Assistant U.S. Attorneys from 24 federal judicial districts which 
have substantial Indian populations. It was also attended by representatives of 
!Host of the units of the Department which llave responsibilities in Indian mat
ters. These include the Criminal division, the Lands division, the Civil Rights 
division, the FBI, the U.S. Marshals and the Community Relations Service. 
RepresentatiYes of the Indian community, the Department of Interior, and the 
BIA were in attendance as well in order to provide for a thorough exchange of 
views and ideas. 

We are presently directing our efforts to the agenda of issues which emerged 
from that conference. Since I am sure that most of these issues are of concern to 
the Committee, I would lil;:e to share this agenda with you. 

DEOLINATION OF CASES 

The BIA and many Indian communities have complained that Indian cases 
receive low priority attention by U.S. Attorneys and thut many cases which are 
presented to the U.S. Attorney for proseeution are declined. Although there may 
be justification for failure to prosecute many of these cases in federal court, 
such a high rate of declination has an adverse affect on the communities involved. 
It has resulted in anger and frustration and lacl;: of confidence in the law and 
order system. 

Communication problems exist with respect to declination by the United States 
Attorneys with criminal cases whi(!ll arise on Indian reservations. Often the 
BIA or tribal law enforcement authorities are not advised of declination nor 
the renson for it. In some cases, the U.S. Attorney has declined the prosecution 
not because be feels the case is weak, but merely because he feels the case can 
more appropriately be prosecuted in tribal court. Yet the tribal officials are some·· 
times not advised that there has been a declination in favor of their jurisdiction. 
A case in effect falls between the cracks and is not prosecuted_ Procedures for 
preventing this situation have been developed. In addition we are reviewing, with 
the help of the Department of Interior, the whole subject of declinations. 

RESERVATION POLICE PROTEOTION 

Many people have suggested that federal law enforcement responsibility for 
Indian reservations be centralized in the Department of .Tustice. In our view this 
would be wholly inconsistent witll Administration and Congressional policy on 
Indian matters which is, as we all know, one of self-determination. BIA policY 
has been to move toward contracting with tribes for police services rather than 
providing such services directly. In working to achieve the goal of self-determi
nation we are concerned not with how to increase our role but with what we can 
do to improve the BrA and tribal police situation. Training assistance seems 
to be the most lil;:ely avenue. We are currently exploring ways to have the FBI 
with its training capability, and the Law Enforcement Assistant Administration, 
through funding, develop an aggressive program to augment programs c1,lrrently 
available for reservation police officers. 

FBI RESOURCES AND REsPONSmILITIES 

Recognizing that the primary responsibility for reservation policing lies with 
the Department of Interior, we also recognize that the FBI has significant respon-
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sibilities as well. Reservations often cover extremely large, sparsely populated 
areas remote from major cities or even towns. The nearest FBI office is, not 
atypically, hundreds of miles from the scene of a crime. This makes it very 
difficult for FBI agents to respond to crimes committed on the reservation as 
quickly as might hp. desirable. Nonetheless, the FBI is conducting a compre
hensive revl'ew of its resource allocations and the manner in which it fulfills its 
responsib.ility for investigating crimes which occur in Indian country. We are 
prepared to make shifts in resources and to develop plans for adjusting resources 
over time as the situation demands. 

THE RELATIONSHIP BETWEEN FBI AGENTS AND BIA SPECIAL OFFICERS 

The BIA has trained criminal investigators on most reservations. These in
vestigators, or special officers, conduct the initial investigations for the ma
jority of serious crimes which occur on Indian reservations. Most U.S. Attorneys, 
however, are accustomed to 'using FBI investigations as a basis for making de
cisions on whether to prosecute. Thus, the FBI conducts an independent in
vestigation which often duplicates the BIA investigation. The result is that 
until the FBI investigation is completed, the offender typically remains at large. 
This causes physical safety problems within Indian communities and also fuels 
a generalized disrespect and cynicism toward the processes of law. This response 
is fortified by the fact that persons who commit minor crimes which are 
within jurisdiction of tribal courts are, typically, arrested and prosecuted 
immediately by tribal authorities. Thus the minor offender is arrested and the 
major offender remains at large. That fact, coupled with the high declination 
rate, maltes it appear to the community that the Federal government is not doing 
a very good job in handling the crimes which fall within its jurisdiction. This 
is a particularly difficult problem but one we are finding ways to solve. 

LEAA FUNDING OF RESERVATION LAW ENFORCEMENT PROGRAMS 

LEAA has played a major role in funding tribal law enforcement programs. 
LEAA's funding priorities have induced corrections, training of tribal court 
judges, police manpower and equipment, and juvenile delinquency programs. 

LEAA has recently re-established an Indian desk in order to ensure the best 
coordinaiton of its funding efforts in relation to tribal programs. 

LEGAL PROBLEMS 

Many trines are beginning to assert juriGdiction over non-Indians who reside 
or who are presently within the boundaries of their reservations. The issue is an 
explosive one because many reservations possess very substantial non-Indian 
populations which will vigorously resist tribal court jurisdiction. The "i,g(tl and 
historical factors involved in the issue of tribal jurisdiction o\'er non.lnclians 
are exceedingly complex. A more complete history and analysis of this aspect 
of the reservation law enforcement problem will be provided in other testimony 
at this hearing. I would simply say that the Department of Justice is in agree
ment with the general feeling that the confusion which surrounds the current 
state of the law on Indian jurisdiction questions is serious and merits attention. 

INDIAN JUVENILES 

Indian juvenile cases present serious problems. Most reservations lack facili
ties to handle delinquent juYeniles and reservation jails are often substandard 
or nonexistent. On some reservations police refuse to arrest persons, particularly 
juveniles, because of the lack of any humane facility in which to detain them. 
Only a few reservations have special facilities for juveniles. 

Our tasl, force is addressing this juvenile problem. 
'rhis, then, is our internal agenda for attacldng the reservation law enforce

ment problem. However, we are convinced that the issue is larger than any single 
department or committee. It must be a cooperative effort which includes the 
Indian people, the Congress, and the relevant departments of the executive 
branch. We recognize the seriousness of the problem and are committed to doing 
whatever is possible to improve a situation which in many ilrens has reached 
crisis proportions. We appreciate the opportunity to have presented our views at 
this hearing and look forward to cooperating with this Committee. 

I or my colleagues would be happy to answer any questions you might have. 
Thank you. 
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• WASIIINCTO:ol, D.C. :OSlO 

October, 1975 

REPORT OF TilE TASK FORCE ON' INDIAN f.!AT'l'ERS 

INTRODUCTION ' 

In fall, 1974, Deputy Attorney General Laurence 
,it. Silberman requested that an intra-Departmental 
task force be organized to conduct abroad review of 
the I~ay i!\ which the Depa:t'tment discha.rges its respon
sibilities to.lqard American Indians. The task force 
consists of repres'entatives of the elaven uni'ts of 
the Depar~~ent concerned about Indian~related mattars 
(Civil Rights, Land and Natural Resources, Crir.!inal, 
and Tax divisions; FBI, U.S. Marshals Service, 
Community Relations Service, LEA.:>', Office of the 
Solici tor General, Executi",,'e Office for United States 
Attorneys, and Office of Management and Finance). 
The task force is chaired by the'Office of Policy 
and Planning. This report summarizes the work of 
the task force to date, makes recommendations on a 

!number~ of .. issues considered up to this point, and 
identifie~!other areas requiring further examinaticn. 

'In addition. t'oconductinga review of the Justice 
Department's responsibilities involving }:ndians, 
the task force has provided a "forum to coordinate a 
Departmental response to the increasing number of 
Indian issues which come before the Attorriey General 
or Deputy Attorney General for policy deciq,ions. 
In this capacity, the task force has proved tQ be a 
helpful vehicle' to permit various units of the 
Department to resolve the many Indian issues which 
cross divisional lines. The task force has also 
represented the Department on Indian issues Iqith 
other agencies as well as in Congressional hearings. 

62-696 0 - 80 - 15 



22,2 

- 2 -

This is the first such review undertaken by 
the Justice Depa~tment. It coincides \~ith an 
increasing national recognition of the particular 
problems and unique legal status, of American 
Indians. He are in the midst of a virtual revolu
tion in Indian la\~ as courts re-examine and expand 
legal doctrines \"hich have been quiescent for 
decades. The volume ~f cases raising Indian issues 
is increasing at a dramatic rate. In the Congress, 
legislation having far-reaching effects on Indians 
has been recently passed, or is under active 
consideration. The Congress has a National Indian 
Policy Revie\v Commission ',..,hich is charged \"i th 
conducting the first comprehensive revie\'/ of federal 
policy toward Indians since the Heriam Commission 

" report in 1928~ In the Executive Branch, the Hhite 
, House is considering a proposal to create an inter

Agency task force \vhich would review a number of 
issues relating to fulfillment of the federal govern
ment's special responsibilities toward Indians. 
0/1B is launching a more informal but similar effor.t 
in response to recent legisl,ative proposals. Indian 
~,its have been set up in many federal agencies to 
insure proper recognition of the special needs and 
rights o~ Indians. 

Justice Department responsibilities involving 
Indians, though limited, are nonethel~ss sigpificant. 
The task force up to this point has concentrated on 
the three primary areas: (1) Indian natural resource 
litigation, (2) jurisdictional questions arising 
in In'dian country, and (3) la\" enforcement on Indian 
reservations. In addition, it has examined the 
problem of coordination ' under the current divisions 
of labor in the Department. 
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A •. Economic and Lecral Status of Indians 

1. Economic 

The 1970 National Census shoNed a total of 
800,000 American Indians in the United States. 1/ 
This group of citizens experiences greater economic 
and social pr.ivation than any other identifiable 
minority group. Indian una~ployment averages 40%, 
average per capita annual income is less. than 50'1; 

: . 

of the national average'. Indj.ans rank at' the .bottom 
of all minority grou?s in life expectancy (64.9 years) 
and average years of school (8.4). . Indians rank high 
on almost all indices of social pathology:. alcoholism, 
marital instability, juvenile delinquency and crime. 

2. Legal 

In view of tl;", :<;act that Indians stand on 
the bottom of the ladde~ Ln terms of enjoying the 
benefits of American life, it is ironic that they 
are also the only minority 'group '1.;hich has a "special 
relationship" with the federal government entitling 
them to protection and'support which has been likened 
to the responsibility o"led by a gt:ardian to his ,,'ard. 'd,1 
Numerous cC.ses I treaties and statutes have described 
this special relationship and the obligations "lhich 
accompany it. In Seminole Nation· v. United'States, 
316 U.S .• 286 (1942), the Su:oreme court c:laracter~zed 
the fiduciary duties oIVed by the United States to 
Indians as "of the highest responsibility" and stated 
that the government I s conduct in representing Ir,dians 
should be "judged by the most exacting fiduciary 
standards." 

y 

Indians have historically been undercounted in 
the federal census.' The problem is serious 
enough that the Office of "l-ianagemerit and Budget' 

. has under consideration a proposal for a special 
census of American Indians. 

The legal authorities IVhich establish this rela
tionship are summarized in Chambers, "Judicial 
Enforcement of the Federal Trust Responsibility 
to Indians" 27 Stanford L. Rev •• 12l3 (1975). 
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In their relationship \,':":11 ' .. :' ' .. ( .:. sta'.:l~s 
go,"'ernment Indians are unique; their. :.eg<·. st:ltus is 
sui generis. Chief Justice Harshall h-'l!: st.:lted that 
"the relation of the Indian to the United.States 'is 
marked by peculiar and cardinal distinctions which 
exist nO\vhere else." Cherokee Nation v. Georaia, 
30 U.S. (5 Pet.) at 17. 

Indian land and natural resource rights 
are held in trust by the federal government.3! 
Responsibility for protecting Indian land and 
natural resource rights and. other rights secured 
by treaty.and federal statut~s is shared by the 
Department of Interio~ and the Depar~~ent of 
Justice. The Department of Justice serves as 
lawyer for the Department of Interior and frequently 
represents Indian tribes in asserting rights afforded 
them or protected by the federal government. 

With respect to internal self-government, 
tribes are sovereign nations not limited by any of 
the provisions of the Constitution which are 

In some instances, such as part of the Ne"" York 
Indians, although they are under the protective 
arm of the federal government, title to their 
reservations is held by the State of New York. 
Other tribes, such as the Five Civilized Tribes 
in Oklahoma, and the Pueblos in New Hexico, hold 
fee. title to a part of their lands, although 
they too are under the protective arm of the 
federal government. Other tribes, such as the 
Navajo in Utah, Arizona, and Ne\., l1exico, hold 
fee title to substantial acreages without any 
supervision or restriction whatever by the 
federal government. In addition, there are 
a substantial number of Indians in states 
along the east coast which have never been 
under the protective arm of the federal 
government. 
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applica'bl~ to the state,s and the federal governr::ent.!/ 
The po\~er of self-government derives not from congro,s
sional delegation but from the inherent po\~er of 
sovereignty. This "quasi-sovereignty" affects all, 
aspects of the feneral government's relationship 
with indians and makes Indian law exceedingly complex,> 
particularly ,,,ith respec.t to Indian rights in relation 
to state governments and-private parties. ' 

B. Federal Policy Tm'lard Indians 

In or.der to understand the special 'le.gal status 
of American Indians and consec;uent obliaa'tions o\"ed 
by the federal government, it-is necessary to review 

- briefly the history of Congressional policy to,.;a;x::d 
Indians.2! There has been no long term.consensuS ' 

ii, 

'§/ 

Talton v. Haves 163 u.s. 3.76, (1896). However, in ,. 
1968 congress-passed the Indian Civil Right? Act, 
25 U.S.C. Section 1301 et seq. ,(1970) which extended 
to Indian tr.i,l:;>es some of the protections contained 
in the BIll .of R~,ghtsof the u.s. Constitution,., The ' 
application of· these provisio1'ls in: the +.ndian cO:1te:{t ' 
remains. an area bf int.ense Ciispu1;:e. See e.g. "'rhe 
Indian Bill of RightS and the Cons.titution.al StCl.tuS 
of Tribal Governments" 82 Harvard,Law Rey-iew, 1343 
(1969); Ziontz, "In: Defense of Tribal Sovereignty: 

An Analysis of JUdicial Error in Construction 0= 
the Indian Civil Rights Act," 20 S.Dak. I..Rev. I 
(1975); Raismes, "The Indian Civil Rights Act of 
1'968 and the Pursuit of Resoonsible Tribal Seli
Government" 20 S.Dak.L.Rev.-S9 (1915). 

"Federal courts have traditionally viewed the tribe 
as the, dependent or 'tributary' nation possessed 
of limit'ed elements'of sciver.eignty and' ::::equiri:'lg 
federal prQtection; the Congress has alterna,tively 
viewed the tribe as a substantially independent 
political unit, or as an .anachronism which must be 

. _ phas'ed out consequent to a policy of Indian 
assimilation." Comment, "The Indian Battle for 
Self-Determination," 58 California Law Review 445, 
(197) _, 
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on \>/hcthcr Indiilns should be assimilated into the 
mainstre~m of American life or allO\"ed to mainta::'n 
separate governments and cultures. Over the years, 
Congress has "follO\>/ed a vascillating path between 
separation and assimilation. '~y 

These policy changes have not only been detri
mental to Indians they haye made the .legal status 
of Indians. particularly jurisdictional issues, . 
unnecessarily complex and· in many cases, unclear.7/ 
The course of Congressional policy toward Indians
is usually divided into five periods which are 
summarized below: - . 

1. Removal: The Treaty Period 

From 1830, when the Westward Removal Act 8/ 
was adopted, through the 1870's, when th~ majority. of 
tribes \.;ere "settled" on reservations, th~ guiding 
purpose of federal Indian policy was,largely that of 
opening lanc.s to \>/est\>/ard expansion. To the e:.;:tent 
that Indian tribes impeded the settlement process, 
they were removed to reservec. lands in less~'populated 
areas. During this period of time, treaties \.,e=e 
negotiated with most 9f the major tribes' and promises 
were made in return for \>/hich the tribes gave up their 
land. The federal government ackno\,ledged the depend-' 
ent status of Indian tribes and undertook the obligation 

Ibid., p. 463. 

"Indians have been enmeshed in a net of ever-widening 
legal complexities. One- needs only to read a sampling 
of court decisions to realize that the Indian' lives 
in a legal no-man's-land. In many instanqes" he is 
subject to three sovereigns -- the federal government,' 
state government, and tribal law -- whiCh present 
conflicting claims on the Indian life." Senate 
Report No. 721, 1968 U.S. Code Cong .. , Admin. News, 
p. 1864. 

Act of May 28, 1830 Ch. 148, 4 Stat. 411. 
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to p;';'otedt: 'them and' their assets. o"n . the reservation, 
Indians ,.ere to be civilized, Christianized, and 
provided with the implements and skills of farmers. 
It ,.as thought that eventually tribes ,.ould cease to 
exist as seoarate entities and theii members would be 
absorbed into the dominant culture. In the meantime, 
the federal government dealt with tribes much as it 
did with sovereign n·ations. The treaty period ended 
in 1871 ,.hen Congress passed' a law' prohibi ting further 
treaties with Indian tribes.2! ' 

2. Assimilation: The Allotment Act 

In 1887, Congress passed the General Allotment 
.Act, also kno'-ln as the Dawes Act, which provided 'for 
reservations to be broken upin~o farm size allotments 
and conveyed to individual Indians.lO/ Land left over 
after all Indians had received allotments ",as opened 
to settlement by ,,,hi tes. Congress intended wi thin a 
period of years to'abolish the reservation system and 
the special obligations o,,,ed to Indian tribes. Federal 
pOlicy·therefore "sh;f-ced from that of removal, confine
ment, and isolation. of the Indians on res~rvations to 
a policy of ~ivilization' and assimilation of the 

,Indian into the mains'tream of American life." 11/ The 
assimilation policy ,~as largely a failure: onthe 
whole it was also a disaster for· Indians. It did not 
put an end to reservations or to tribal gove~nments 
but it did'cost the Indian people two-thirds of their 
land. From 1887, ",hen the General Allotment Act ,,,as 
passed, to 1934, when the allotment process "las halted 
~y federal statute, Indian land was reduced from 140 
mil~ion acres to ~50 million' acres. 

2/ 

10/ 

11/ 

Appropriation Act of May 3, 1871, Ch. 120, Section 
1,' 16 stat. 566, (codified at 25 U.S.C. Section 71 
(1970) ) • ' 

Not all allotments ~ere made under the General 
Allotment .II.ct. Many of the reservations ",ere 
allotted pursuant to treaties, agreements or 
statutes relating to particular reservations. 
Some of these special acts provided for the dis-, 
position of, surplus lands ,.hile others provided 
for their' retention as tribal l~nds. 

"Evolution of Jurisdiction of In.dian in Indian 
Country.". 22' Kansas Law Review,' 341 (1974). 
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'3. Re6rq~nization: The Indian R~~rganization 
','Act o~ 

In the Indian Reorganization Act of 1934" 
also knOl.m as the \'lheeler-Howard Act, Congress aban
doned the 'policy of assimilation, put an end to the 
allotment process~ and attempted to re-invigorate 
the reservation system by fostering self-government. 
The Act \~as intended to preserve' tribal institutions 
and the Indian land base. ,.. , " .,.. ' 

The stated purpose of the Act was to 
"conserve and develop Indian lands, and, resources" 
and "to extend to Indians the right to foro business 
al!d other organizations" and "rights of hom!,! rUle." 
The IRA represented a return to recognition of the 
special relationship between Indians and the federal 
government and the concomitant obligation to protect 
and assist Indians until such time as thev should 
be capable of either effective integration into the 
dominant culture or'successful self-goveJ:nr.\ent. The 
reorganization period '''saw the first of=icial [modern] 
a~lareness Clf the need to preserve and develop tribal 
structure, rather than destroy it."12/ 

4'. Termination, 

In the early 1950's, Congress br;efly 
returned to the policy of ending the special relation
ship between the federal goverl!ment and Indians. In 
a series of termination a.cts, Congress abolished several 
Indian reservations. It also provided certain designated 
states with a considerable measure of civil and crimi~al 
jurisdiction over Indian reservations.13/ Other states 
were authorized to assume this jurisdiction by constit:u
tional amendment or statute. Congress declared it to 
be the policy of the United States Government ~o make 
Indians as rapidly as possible "subject to the sar.le laws 
and entitled to the same privileges and responsibilities 
as are applicable to other citizel!s of the united states, 
to' end their status of \'Iards of the United States and 
to grant them all the rights and prerogatives pertaining 
to American citizenship." 

12/ Kennedy, "Introduction, Indian Law Forum," 22 Kansas 
," Law Review 337, 338 (1974). 

13/ 

l.Y 

P.L. 83-"220, Act of Aug).lst 15, 1953, '67 Stat. 588, 
codified in part, as amended, 18 U.S.C. Section 1162 
(1970), 28 U.S.C. Section 136p (1970). 

House Concurrent Resolution 108" S3d Cong., 67 Stat. 
D 132 (1953). 
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,The termination policy of the 1950 I s lik.e the 
ansi::lilad,on policy of the late 19th century has been 
widely discredited. Termination has been considered 
a failure with the two laJ;gest tribes I"hose reservations 
l"E::!re abolished by acts of Congress: Congress has 
recently 'restored the' Menominee tribe in Niscollsin15/ 
and there is a movement to seek restoration for the
Klamath reservation"in, Oregon. 16/. In addition, 
legislation has been introducea-in the current session 
of Congress I"hf<;:h I"ouid repeal Public Lal~ 290, the 
termination policy law under which sta.tes exercise 
jurisdiction over Indian reseryations. 

5. Self-Determi·hation 

The 'policy 'of termination was aband()ned in 
t.he late 1950 I S and once again policy shifted back to\vard 
recognition of the need for special protection of Indians 
by the federal goverrunent, the desirability of presE'Jrving 
(or establishing) viable tribal governments and the value 
of maintaining and protecting Indian culture and tradi
tions. Current policy is one of "self-determination 
withou't termination." President Nixon, in his address 
to Congress on July 8, 1970, described the ne\~ policy 
as follows: . 

16/ 

17/ 

"This, then, must be the goal of any new 
national policy toward the Indian people: to 
strengthen the 'Indians' sense of au.tonomy 
without threatening his sense of community. 
We must assure 'the Indian that he can assume 
control of his olm life without being separated 
:i,nvoluntarily from the tribal group. And we 
mllst make it clear that Indians can beco::le 
independent of federal control without being 
cut-off from federal concern and federal 
support." 17/ 

Menominee Restoration Act, Act of December 22, 1973, 
P.L. 93-197, 87 stat. 770. 

See S. 1328. 

R. Nixon, r,iessage from the President, H.Doc.No. 363, 
9lst Cong., 2nd se5S:; Section 10797 (1970). 
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r';on~T):-p's:; adopte"d the self-dc.terrnimition policy ur'ged 
:)y :?resident Nixon. In the Indic\n Self-Determination 
Act: of 1975 18/ Congress summarized current policy 
";:o-..lard Indians: 

"The Congress declares ito commitment to the 
maintenance of the fegeral government's unique 
and continuing relationship and responsibility 
to the Indian people through the establishment 
of a meaningful Indian self-determination 
policy \~hich will permit an orderly transition 
from federal domination of programs for and ' 
'services to Indians to effective and meaningful" 
participation by the Indian people in the 
planning, c9nduct, and administration of 
those programs and services." 19/ 

The challenge inherent in the policy of 
self-determination 'has caused the Indian people to 
organize themselves in order to obtain a greater 
role in the management of their own affairs. They 
have also become more aggressive in dem~nding that 
the federal government protect their land, natural 
resources, and other special rights to which they 
are entitled under law. 

18/ 

19/ 

Act of January 4, 1975, P.L. 93-638, 88 Stat. 
2203, codified at 25 U.S.C. section 450. 

P.L. 93-638, Section 3(b). 

. . 
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INl?.:"S~~ N1\'rUR:\!. RESOURCE LITIGATId!-.l 

A.' Introduction· 

The task force initiated its review byexam.in~ng 
the way the Department handles litigation involving 
the federal governmen t ',s trust responsibility to 
protect Indian land. and natural resources. This 
revie\~ resulted in recommendations for certain 
organiza tion~l and policy changes wi thin the Land. 
and Natural Resources Division. 'rhese recommendations 
were accepted by Deputy Attorney General Silberman in 
November, 1974, and final implementation \~as direc'Ced 
by Attorney General Levi in April, 1975. The task 
force's findings and recommendations on this subject 
are sununarized'briefly belO\~. The original option 
memorandum is ~ttached at Tab A. 

B. Conflict of Interest 

There are reserved for federally recognized tribes 
some 55 million acres of land in the United States. 
This land is held in trust by the United States for 
the benefit of Indian people. As fiduciary for the 
Indian peop,le, the federal government is charged 
with protecting and p~~serving Indian land and 
natural resources and' other related rights deriving 
from treaty, federal statute, or case law. 

The trust responsibility has been delegated to 
the Department of Interior and, Justice. In no other 
area' is the government charged with the fiduciary 
duty of representing the orivate interests of a 
particular group. In all other areas, the gO'lernment 
is charged with advancing the national public interest. 

In representing Indian tribes, the Justice Depart
ment often finds itself in, an inherent conflict of, 
interest. It must also represent. numerous federal 
agencies, notably the Bureau of Reclamation and the 
Corps of Engineers, whose interests are often adverse 
to those of Indian tribes. The conflict of interest. 
prob1.em has been desG'Clbed as follows: 

"The United States Government acts as a trustee 
for the land and water rig~ts of American Indians. 
These rights are often of 'critical economic 
importance to the Indian people: freque.ntly 
~hey are also the subject of extensive legal 
dh;pute •. In many of ~hese legalconfrol'ltations, 
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the Feckl.'aj, C:O\'Cl:nIr:C!1t is' faced wi th a·n inherent 
conflict c:: il1tc;:est. The SecretarY of the 
Interior and the ;'.ttorney GenerCll must, at the 
same time, .::c.VClnce both the national interest 
in the, use of land and water r:i,ghts and the 
private interest of Indians in land which the 
government holds as trustee. Every trustee has 
a legCll obligation to advance the interest of 
the beneficiaries of the trust without reserva-
tion and wfth the highest degree of diligence 
and skill. Under present conditions, it is 
often difficult for the Department of Interior 
and the Department of Justice to fulfill this 
obligation. No self-respecting Ii"., firm Hould 
ever allOH itself to represent t,.,o opposing 
clients in 'one dispute; yet the Federal Govern-
ment has frequently found itself in precisely 
that position. There is considerable evidence' 
that the Indians are the losers ,.,hen such 
situations arise. More than that', the credibility 
of the Federal Government is damaged whenever it 
appears that such a conflict of interest exists."20/ 

President Nixon proposed legislation establishing 
and Indian Trust Counsel Authority to provide independent 
legCll representation to Indians. This legislation has 
been introduced in several sessions of Congress but has 
not passed. Short of such iegislation, the Justice 
Department cannot fully eliminate the conflict. Ho,.,eveJ:·, 
steps can be taken to mini~ize the problem. 

c. Trust Section 

Indian trust cases have traditionally been handled 
by the General Litigation section of the Lands Division. 
There has not been a separate section to litigate these 
cases even though they represent a very distinct obli
gation of the U.S. completely separate from its duty 
to further the interests of the federal government. 
Furthermore, attorneys in the General Litigation 
section also represented federal agencies with interests 
conflicting td th those of Indian tribes. On the other 
hand, there is a.separate section in the Lands Division, 
the Indians Claims section, whose exclusive mission is 
to defend the United States against claims by Indians. 

President Richard M •. Nixon, "Message to Congress;" 
July 8, ino. 
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~he task force concluded that such a structural 
arrange:llent "raises the serious question' of \~hether, 
:i,n the da~'-to-day handling of ca~es, th~ United Stat~s 
a::; trustee is adequately fulfilling i't:s fiduciary 
obligation ,to vigorously assert every reasonable 
argument in favor of private Indian rights., This 
structure creates a strong likelihood that the argument 
of the trustee will be, diluted or seriously compromised 
as other competing considerations are presented." 

The task force recommended that there be created 
in the Lands Division a new section which would be 
responsible, for trial and appellale litigation for 
the united states in its role as trustee for the 
private rights of Indi~n people. 

The task force felt that the private trust 
xesponsibility should be separated from other govern
mental interest responsibilities of the General 
Litigation section. This.would put representation 
of Indian interests on an equal footing with defense 
against Indian claims. It would work to eliminate 
the potential for a casual trace-off of Indian 
interests within the General Litigation section while 
cases are still ih the research and development stage. 
A separate section would also encourage recrui~~ent . 
of attorneys with special' expertise in Indian law, 
enhance aggressive represe;1tation of the' Indian 
position, and improve client relationships 1Ilith the 
Department of Interior and the Indian tribes. While 
it would not eliminate the conflict of interest, it. 
would assure that conflicting issues 1Il0uld be brought 
to the Assistant' Attorney General, Le. a policy 
level position, for resolution. 

Deputy Attorney General Silberman adopted the 
recommendation for crea,tion of a new Indian trust 
section in the Lands Division. The proposal was not 
implemented immediately because the Office of Manage
ment and Budget did not approve the Department's request 
for positions for the ne\'1 section. 

'Attorney General Levi reviewed the Indian trust 
section matter with Indian tribal leaders and their 
attorneys and with attorneys in the Department and 
determined ,that the matter was of sufficient importance 
to warrant immediate action pending a more comprehensive 
legislative solution. '~ccordingly, he approved a 
recommendation which transferred the necessary posi
tions from elsewher~ within the Department in order to 
create the new section. Known as the Indian Resources 
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.section, it h&R ~~ ~:~~f~~ ~taffing of nine attorneys, 
including a sectic.r. ch:!.e~, and six clerks. The Land 
and Natural R~so\!rc,,:!s Division is currently transf~q:ing 
cases to the ne\~ section. The section \~ill not handle 
appellate work on its cases and no plans for it to 
assume this responsibil~ty presently exist 

D. Indian Claims Section 

Th~ Indian Claims section 9f the Land and Natural 
Resources Division, ;~hich consists of approximately 
20 attorneys, defends the United States against Indian 
claims \'lithin the jurisdiction of the Indian Claims 
Commission. The Commission was established by Congress 
in 1946 and is charged 'with determining the validity 
of all tribal claims against the United States for 
breach of its fiduciary duties prior to August 13, 
1946. The Co~mission is scheduled to expire in the 
spring of 1977. 

The task force reviewed the Lands Division 
handling of Indian claims cases and made certain 
recommeomdations, namely, that the Indian Claims 
section activelv seek and consider settlement of 
Indian claims at all s~ages of the adjudication 
process and that Commission decisions be appealed. : .... 
only in the presence of obvious error. A full 
discussion of the section and the task force's 
reco~nendations is contained in the memorandum 
attached at Tab A. Deputy Attorney General Silber-
man agreed with the task force that every effort must 
be made to dispose of Indian claims cases prior to 
the expiration of the Co~mission in the spring of 
1977 and directed the Assistant Attorney Genera~ 
for the Lnnd and Natural Resources Division to pursue 
a vigorous settlement policy and to screen appeals 
closely. 
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JURISDrC';'Ia~ :~l INDIAN COUNTRY 

At the ,pres ant. !time'; the la\:.defining .civ~l 
',and criminal .jt:risdiction in Indian country between 
the United Sta,tes"the state, and the tribe is . 
chaotic. Among- the unsettled "quest'ions are the 
following: (1) ,exten,t cf t;-ibal 'cc;?urt juri~diction 
over non-Indians; (2) extent of concurrent tribal/ . 
federal jurisdiction over the thirteen major crimes 
set forth in 18 U.S.C. lh153;' (3) authority for la\oI 
enforcement in "checkerboard" areas \~here Indian 
and non-Indian land is, ju..'Ctapgsed; (4) extent of 
tribal jurisc).ict~on iri' those states supject: to 
Public La,"I 280; (5) \~hgther a non-Indian has, the' 
right to s'ue in tribal court; (6) ""ihich governrn~rit 
may regula'.:e hunting and fishing rightsg~aranteed 
by treaty on",and off the reservation,' ,(7) who -has 
jurisdiction over Indian reservations which we~e ' 
created by treaty b)l'j: :).ater opened to' se~tlement 
by non-Indians;' (8) whether ,federal jurisdiction 
extends to crimes' committed by one non-Indian' ,. 'l 
against another non-Indian wi,thin the boundaries 
of an Indian reservation; (9) ~lheth,er the state' 
has the conCUrrel'lt jUJ;:~sdiction w~ththe federa,l' 
government over crimesconuni~ted in Indian country 
by a non-Indian against an Indian, (10) \'lhether 
federal constitutional doctrines are the measuring 
standard in 1968 Indian Bill of Rights cases • 

. In the coming months, the Department \~ill be 
faced \d th these issues both in court caseS ,and 
in hearings on proposed legislati911' These issues 
are legally complex and diverse' views on them 
exist within the Department. The task force has 
initiated the lengthy process of developing a 
Departmental position on Indian jurisdiction issues ,by 
soliciting papers from the concernec;lunits of the 
Department on the law as it exists today and recom
mendations for changes in it. A full discussion of 
jurisdiction in Indie.n country and proposals for an 
administrative and legislative position \dll be , 
presented at a later date. The sections which fol-low 
review the setting in whic~ tbe jurisdictional questions 
must be considered. ' . ' 

A. Tribal Court Jurisdie.i;ion Over Non-Indians 

. Many Indian tribes are beginnin~ to'assert 
jurisdiction over non-Indians ~lho reside or who are 
present wi thin the Do'undaries eff their reservations. ;. 

'. 
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Although the Supreme Court has never reached the 
issue, the traditional view has been that tribal 

. courts cannot exercise .j uris diction over I:1on-Iridians.' 
The issue is an important one because many reserva
tions contain very :?ubstantial non""Indian pop'ulations 
who are opposed to tribal court j'urisdiction over 
them. The Solicitor for the Department of 'Interior 
has recently withdra\"rn a solicitor's opinion 'which 
said that tribes were precluded from e~ercising , 
such jurisdiction. ,He nO\~ has under consideration 
an opinion stating that the former opinion t~as 'in " 
error and that tribes may exercise jurisdictiori over 
non-Indians tYith respect to conduct \dthin reservation 
boundaries. A federal, district court judge in . . 
Washington has m~de a similar ruling, at least regard
ing crimes co:nmitted on trus,t land in a P'.L. 83-280 
state. See Oliphant v. Schlie F. Supp. 
'(W.D. Nash. 1974). This case is :presently on a?peal 
to t~e Ninth Circuit'and.the Department of Interior 

'as well as the Civil Rights DivisiQn has requested 
.. .;. the Solicitor General to file a brief' supoo:r.:ting 

the position of the t::;;i.be. The Criminal-Division 
is opposed to this posi ticiri I?,ecause ~ t believes that." _ 
a tribal court cannot exercise jurisdiction over a 
non-Indian in criminal matters under any circ~~stances. 

The legal and historical· factors involved in the 
iss~e of tribal court jUrisdiction over non-Indians 
are exceedingly complex. The Depart.~ent can expect 
to be faced with this issue in a variety of contexts 
in cases ",hicn are in progress in a number of, districts. 
Lengthy discussion of this issue at ~he U.S. Attorneys 
Conference in Phoenix revealed that there is no consensus 
within the Department either'on the extent of tribal 
court jurisdiction or the constitutional limitations 
applicable to it. ~he present jUrisdictional uncer
tainties have added significantly to reservation law 
enforcemen t problems. ' 

B. 'Federal Criminal Code Revision S. 1 

The comprehensive revision of the Federal Criminal 
Code, S.l, contained provisions with respect to juris
diction in Indian country. The bill made. significent 
changes in exi.,sting law, both as to federal and tribal 
jurisdiction over crimes occurrina in Indian country 0" 
removing all reference to Indians-as a distinct group -
and including them under the category special territorial 
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At therec'.lcst of Senator Abourezk, S.l has 
been amenc:ed to -del'ete the, proposed changes in 
Indian country jurisdiction and to return to \~hat 
is essentially existing la\~. It 'was agreed that 
significant changes in Indian country jurisdiction 
should not be included ill S.l but should be treated 
in separate legislation. Senator Abourezk has 
announced his intention to hold hearings on this 
issue and the Department will be asked, to present 
its position. This approach to ans\~ering juris
dictional 'Iuestions seems to pe the most, signifi
cant, serious legislative effort in this regard 
currentl}' under\~ay. It has attracted a great deal 
of attention in the Indian bar and among the tribes 
and will very likely continue to grow as.a major 
Indian issue. ' 

C. Other Proposed r,egislation 

The task force has served as a clearinghouse 
for development of Departmental pOsitions on other 
proposed legislati9n regarding jurisdiction in 
Indian country. 

1. H.R. 2470 

This bill, introduced by Mr. Rhodes· 
would repeal 18 U.S.C. § 1153 (the Major Crimes 
Act) and amend 18 U.S.C. § 1152 so as to eliminate 
the exemption from federal jurisdiction of intra
Indian offenses. The approach taken in H.R. 2470 
is essentially that contained in the proposed 
revision of the Federal Criminal Code, S.l. The 
bill \-las introduced in order to correct a constitu
tional defect in the Major Crimes Act under which 
Indians and non-Indians receive different ounish
ment for certain offenses. See United States v. 
Cleveland, 503 Fed. 2nd 1067 (1974), declaring 
portions of the Major Crimes Act unconstitutional 
on equal protection grouilds.' The task force has 

62-696 0 - 80 - 16 

"II; 
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support~d the ~c~~~'~cn~ of Justice Bill, discussed 
bt::lo\~, OlS i:he prefera~l.e method of: solving the equal 
protection p=oblcm, pending a more comprehensive -
revision of Incian country jurisdiction. . 

.2. Departl'llent of Justice Bill -- H. R., 7592 •. 

IS U.~.C. ~1153, the Major Crimes Act, 
extends federal jurisdiction to certain "major 
crimes" committed on Indian reservations by 
one Indian aqainst another. Similar offenses 
committed by- non-Indians are covered by IS U.S'.C. 
§1152, '>lhich extends federal enclave' la,o/ to Indian 
reserva~ions but exempts from- its coverage intra~ 
In~ian offenses. Pricr to 1966, the aggravated 
assault crimes listed in 51153 were defined and 
punished according to federal enclave la,o/. In 
1966 Congress amended the Act to require that the 
crime of assault with a dangerous I,eapon be defined 
and punished according to state law. 'In 1968, 
Congress further amended the Act by adding the 
offense of assault resulting,_ in serious bodily 
injury and requiring that this new offense be 
defined and punished according to state law. 

The uniqueness of the state la,>ls has 
created a situation where the state definition 
and punishment for aggravated assaults may differ 
from the federal statute. District courts in the 
Eighth, Ninth and Tenth Circuits have recently 
held that these differences in,'treatment for 
Indians (as opposed to non-Indian defendants who 
are punished loIith reference to federal la",) consti
tute a denial of equal protection and due process' 
under the Fifth a~endment. Under these decisions, 
the federal government is without authority to 
prosecute Indians who commit aggravated assault 
offenses on Indian reservations in states IoIhere 
the local lav is more severe than federal enclave 
lalol applicable ,o/ithin Indian country, See e.g. 
Unitad States v. Cleveland, 503 F. 2nd 1061 (Ninth 
Cir 1974); united States v. Boone, 347 F. Supp. 
!.031· (D.N. Mexico 1972). This has created a serious 
law enforcement problem on several Indian r~servations. 

Too remedy this situation, the Deoartment has 
drafted legislation, H. R. 7592 amending the Major 
Crimes Act to insure equal treatment for Indian and 
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non-Int·,:,.:n: ,::e=cndilnts accused of comrni tting aggravated 
assaults "Iithin Indian country. The task force, in 
conjunction with the Office of Legislative Affairs, 
has obtaincc. support for this bill from,other Depart
ments in the E:<ecutive Branch and has expedited . 
clearance D~r the Office of l-lanagement and Budget. 
The bill has just'been introduced in the 'House by 
Representative Rodino and in the Senate by Senators 
Fannin and Hruska. Speedy passage is very important. 

3. Retrocession Bill -- S.1328 

In 1953 Congress passed P.L. 280, a statute 
which gra~ts specified states broad crininal and 
civil jurisdiction over certain reservations within 
their boundaries. These states are listed in the 
codif ied porticns of Public La\v 280. 21/ Public 
La\'l 260 also contains two provisions, subsections 
6 and 7, which grant all other states permission to 
assume jurisdiction over tribes ,within their boundaries. 
Several states took ,advantage of this offer prior to 
1968 \vhen section 7 was repealed and section 6 was 
amended. 

Public La\v 280 is still in effect. Those 
states which properly acquired jurisdiction pursuant 
to subsections 6 and' ~ prior to changes in the law 
may still exercise that jurisdiction.' HO'.vever, the 
1968 Civil Rights Act dictates that henceforth tribal 
governments must consent to state jurisdiction as a 
precondition to other non-280 states asserting criminal 
or civil jurisdiction on reservations. 22/ 

The 1968 Act also provides for the "retro
cession" of state jurisdiction to the federal governnent 
in the event that a Public Law 280 state no longer 
wishes to exercise all 'or part of its jurisdiction 
over tribes within its boundaries. Tribes are not 
given the pO~ler to decide whether an offer of retro
cession will be made tcithe federal government; 
hO\vever, they can request the state to retrocede 
juriSdiction. The Secretary of Interior has the 
disoretion to accept or refuse retrocession. At 
the request of Indian tribes, several states have 
retroceded varying degrees of jurisdiction ·to the 
federal government pursuant to the terms of the 
1968 Act. 

• 
21/ See 18 u.s.c. §ll62; 28 U.S.C:.§l360. 

22/ See 25 U.S.C. §132l-26. 
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Ho!;t Ir:dian o~ganizations and trib!,!s abhor 
P.L. 280. The tribes, \~ish to decide whether the state 
or federal government will exe~cise jurisdiction on, 
Indian reservations. 5.' 1328, introduced by Senator 
Aboure2k, reflects the view that the tribes, not the 
state or federal government, should be the £inal 
autho~ity on \~hether Public La\~ 280 jurisdiction 
continues to exist. The Act authorizes tribes in all 
Public Law 280 states to adopt resolutions declaring 
their desire to have the United states and the tribe 
re-acquire jurisdiction from the states. Upon 
adoption of such a resolution, the Secretary of 
Interior is required to proclaim the re-acquisition 
of jurisdiction. Neither the consent of the state 
nor the federal government is required. 

Title I of 5.1328 deals with retrocession 
of jurisdiction. Title II is captioned "Improvement 
of Lai. Enforcement on Indian Reservations." Title 
II would establish a pilot program within each of 
the states of South Dakota, North Dakota, l·lontana, 
Nebraska, and vlyoming, to improve law enforcement 
and the administration of justice i-lithin 'Indian 
reservations in those states. The bill would authorize 
grants, totaling $10 million, to Indian tribes to 
improve tribal police, courts, and corrections, 
programs and facilities. Members of, the task force, 
at the request of the Senate Interior Subco~~ittee 
on Indian Affairs, have partic;ipat'ed in several 
informal discussion sessions to provide the Committee 
with background information on' reservation law 
enforcement ,problems. The task force also represented 
the Department in formal 'hearings before the Sub
committee. (See Tab B.) 

Actions Taken 

1. The pr?cess of developipg a Departmental, . 
position on jurisdiction issues' has been initiated • 

. 2. 'Legisl~tionrestoring the government's ability 
to charge Indians with aggravated assault crimes 
in accordance with equal protection guarantees has 
been drafted and proposecl", in both the House of 
Representatives and Senate. 
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~. .".s!"is'.:ance has been given to legislative 
dl:uft.ing comr;;ittees on la\~ enforcement issues 
and Departmental testimony has been drafted 
and PFesentcc.. 

Recommenda,tion 

'The chaotic state of the la~l regarding a \~ide 
rRnge oz Indian jurisdiction issues'is the source 
of many of the la\.,. enforcement problems Indians 
face. The Department should, through the task 
force or some other coordinating mechanism, 
aggressively pu~sue the task 6f developing a 
coherent position and approach to the jurisdiction 
issue and provide leadership in the national debate 
on jurisdiction ~~hich is underway in both the 
Congress and the courts. 

L__ _______ J 
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~;;l, r:Ni:C1:C;;~ml~T m: INDIAN RESERVATIONS 

The federal government has jurisdiction over 
approximately 90 Indian reservations in which appro~:i
rnate1y 500,000 Indians reside. Large numbers of 
non-Indians al~o reside within these reservations. 
Law enforcement responsibilities are divided betwaen 
the Department of the Interior and "the Department of 
Justice. Nithin Interior, the Bureau" of Indian 
Affairs, through its division of Law Enforcement 
Services, provides police and other la'" enforcement 
per~onnel for most of t.he Indian r~servations \"hich 
are within federaljux"isdiction. A number of tribes 
pro\'ide their o .. rn tribal police. 1-7ithin Justice; 
the FBI investigates major crimes and other federal 
crimes which occur on Indian reservations, and the, 
U.S. attorneys prosp.cute those crimes~ In addition 
to the federal government and the tribes, states have 

. limited jurisdiction, on reservations subject. to 
P.L. 83-280, which varies from reservation tb reser\?a
tion and state to state. 

The Department's criminal responsibilities on 
Indian reservations ar~ broad and varied. 18 U.S.C. 
Section 1152 extends federal enclavp. la\V to Indian 
reservations and inc1uqes the Assimilative Crimes 
Act, 18, U.S.C. Section 13 which assimilates state 
law and applies it to federal enclaves in cases '(There 
there is no sL~ilar federally defined offense. The 
Major Crimes Act, 18 U.S.C. Section 1153, grants 
jurisdiction to the federal government for the enforce
ment of 13 major felonies. The United States must 
also enforce laws protecting Indian hunting and fishing 
rights as well as laws prohibiting fraud and embezzle
ment by tribal officials. In addition, certain alcohol 
prohibition statutes are to be enforced by the United 
States. 

A brief discussion of the Department's responsibilities 
in law enforca~ent was held at the annual U.S. Attorneys 
Conference in October, 1974. As a result of the broad 
range of questions, comments. and problems ~Thich surfaced 
at that meeting, the task force organized a conference 
for those U.S. attorneys who have significant Indian 
populations in their districts to discuss issues of 
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resc=\"4V~ic:; iL'~\' enforcement. The three dav 
conference was held in Phoenix in Januarv,-1975, 
and was iltbmded by ap::n:oximately 2S\l of- the u.s. 
attorneys (23) and select assistant U.S, attorneys. 
In addition,' representatives of relevan,t units of 
the Department of Justice, the Department of the 
Interior, Indian tribal leadership, and reservation 
police attended. The law enforcement section of 
this report is based on that conference (see agenda 
.and questionnaires attached at Tab C) as well as on 
extensive follow-up with the BIA, rBI, U.S.,attorneys, 
Solicitor and Secretary of the Interior, tribal 
leaders, OHB, LE.Z<A, Civil Rights and Criminal 
divisions, and nationa1.~ndian organizations. 

Law enforcement OIl most Indian reservations 
is in serious trouble. Reservation. crime statistics 
are an indication of the severity of the problem. 
The major crimes rate is 50% h~gher on Indian reserva
tions than it is in 'rural America as a whole. The 
violent cr~"e rate on Indian reservations_is, eight 
times the rural rate although the property crime 
rate is about half of the rural rate. The murder 
rate among Indians is three times that in rural 
areas while the assau1~ rate is nine times as high. 
The nUll'ber of cases brought unc.er the Najor Crimes 
Act, has risen nearly 30% in the past year.23/ The 
percentage of unreported crime is higher on reserva
tions than elselqhere suggesting that the actual 
situ~tion is worse than the statistics portray. 

Citizen lack of confidence in the reservation 
law enforcement system is widespread. Residents of 
several reservations believe there has been a complete 
breakdown of law and brder. They are cynical about 
the willingness and ability of the government to 
protect persons and property. 'In many cases, no effort 
is made to report crime because of the feeling that 
nothing would be done. Self-help is common among 
both Indians and non-Indians. Indian self-help receives 

23/ During FY 73, the number of defendants against whom 
federal court action~ were initiated under 18 U.S.C. 
61153 totaled 404. During FY 74, the number of defen
dants against whom court actions were initiated under 
U.S.C. §1153 was 520, an increase of 28.7%. 

--------------------------------------- --
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s~pport from Indian traditior.s. Relatives of crime 
victims often takeretri.buti. .... e action \~hich merely 
precipitates further violenc~. 

The reservation la~ enforcement issue has suf
fered inattention and neglect. The problem is one 
of major proportion crossing many bureaucratic and 
jurisdictional boundaries. It is particularly 
embarrassing that the present problem exists in an 
area of primarily federal responsibility. This is 
not a situation where the federal government serves 
as a model. for other law enforcement efforts. 

~~o factors are fundamental to understanding the 
difficulties involved in meeting the problem of crime 
on reservations. First is the isolation of the 
reservation areas. in \~hich Indians live, and the great 
distances involved. Second is the prevalence of 
alcoholism on reserv.ations and the central role it 
plays in the incidence of violent crime. 

Indian reservations encompass enormous geographic 
areas where the popUlation is sparse and scattered 
rather than conveniently gathered in 'cities or to\VDS. 
The Navajo reservation, for inst?nce, spreads into 
four states containing roughly 16 million acres in 
total area and 136,000 ·people. Hore common, however, 
are reservations of 1-2 million acres supporting a 
population of 500 - 2,000 people. It is not unco~~on 
for several hours to elapse between the time a crime 
is committed and the time a law enforcement officer 
arrives at the scene by car. Prov:Lding ef::ective law 
enforcement services under these circumstances is very 
difficult. 

Criminal conduct on Indian reservations is almost 
ab/ays alcohol related.24/ ProsecU't:.ors and investigators 
alike find it difficult~o remember a case wherein· the 

Alcohol was not permitted on reser'16 tions prior to 
1953. In that year the statute was changed to 
provide a local option system. See '18 U.S.C. §1161. 
While public drunkenness is punishable by most tribal 
law and order codes, possession of alcohol carries 
greater penaltie~, a vestige of'~he pre-1953 era. 
~hus there is a~ incentive to consume the supply 
at hand quickly. While alcoholism is ~ecognized 
by most Indians·to be a serious problem which they 
would like to erase, drinking and drunkenness is 
also a mark of bravado and manliness among peer 
groups and is therefore socially reinforced. 
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facts do not include he~.~ drinking as a contributing 
circumstance.25/ Eliminating the problem of alcoholism 
on the reservation would, according to those most ' 
familiar ,dth reser-vation life, .eliminate the extra
ordihary crime rate. Ho,~ever, the abuse of alcohol 
is a symptom of other problems such as social maladjust-, 
ment, 10'" self-esteel1}, and economic deprivation 
resulting from inadequate education and et:lployment. 
It is a classic e~ample of the vicious cycle which 
afflicts the impoverished co~~unity.26/ 

" -
It iS'not within the mission or the potential of 

the criminal justice system on Indian reservations 
to solve these seriou;; -social problems. . Nhcl t the 
system should provide, however, is the atmo~lphere 
of safety, stability, and fairness ,.,hich is a necessary 
prerequisi te for dealing ,.,i th the more fundamental 
problems which confront American Indians. It is to 
that end we have attempted to examine the areas of 
Justice Department responsibility concerning the 
Indian criminal justice system and to assess our 
performanc.e of those responsibilities. 

B. Policing the Rese~vation 

1. Background 

Four la,., enforcement agencies provide services 
to Indian reservations: FBI, BIA police, tribal police, 
and state police. 27/ The law enforcement ccmoonent of 
the reservation criminal justice system mirrors the 
generally confused and complex status of ju~isdiction 
over Indian reservations. 

25/ 

26/ 

27/ 

" 

It has been estimated that about 90~ of Indian 
reservation crimes a~e alcohol related as' comoared 
with a national average of 60% fcr .. non-reservation 
crimes • 

. The 1970 'census showed the average per capita income 
of American Indians to be $1,573 with rural. Indians 
at $1,140. 1973 Unemployment figures set reser'vation 
unemployment at 37% with an additional 18% in seasonal 
or temporary jobs. The school droo-out rate fer Indian 
students is high. The most recent' studies, ccmoleted 
in the 1960's, showed a high school drop-out rate of 42 .. 
u.s. National Park Service provides police service on 
one Indian reservation, Le., l-1iccosukee tribe of Flori 
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Most India~ r",:;\;~;:";;:.::.ions receive totally 
inadequate police services given their size and 
extraordinarily high :::ate of crime.28/ .Criticism 
of reservation la\'l enforcement is por,ticularly acute. 
with respect to the role of the federal government. 
Responsibility for . providing lal'l enforceI:!ent services 
to Indian reservations exists by virtue of the federal 
"trust" responsibi"lity29/, and the general duty to 
enforce· federal law. --

a. Role of State Police 

State'poli:ce play a nominal role in 
law enforcement on mos~ reservations. Except in 
states which have acguired jurisdiction pursuant to 
Public Lal'l 280 30/, state jurisdiction is limited to 
reservation crimes' where both the offender and the 
victim are non-Indian 31/. Tribes have traditionally 
been hostile to state jurisdiction, which they regard 
as an encroachment on tribal sovereignty. Consequently, 
most tribes have opposed any effort to provide a state 
law enforcement presence on the reservation. 

A number of tribes have arrangements with 
state police to patrol 'state highlvays crossing the 
reservation. The normal practice is to cite Indians 
into tribal courts and non-Indians into stat~ courts. 

28/ 

29/ 

l!?/ 

~/ 

Unlike the crime. profile elsewhere, the great majority 
of crimes committed on' Indian reservations are·.violent 
in nature, are alcohol related, and are "solved" 
through arrest or identification of the offender • 
. The FBI reports that nationally"20 percent of 
reported crimes are cleared by arrest or identifica'-. 
tion of the offender. On Indian reservations,· the 
figure is in excess of 80 percent. 

See generplly, . Chambers', "Judicial Enforcemenj:: of 
the F'ederal Trust ·.Responsibility to. Indians, II 27 
Stanford L. Rev. 1213 (1975). 

Ac~of August 15, 1953, Ch. 505, 67 ~tat. 588 COdified 
in'part at 18 U.S~C,.· Section ·.1162 (1970) and 28 U.S.C. 
Section 1360 (1970). ·.H . 

See ~ v McBratne..1, iq4 U.S. 621 (1882); Ne\o1 York 
ex reI Ray v. "artin, 326 ~.S. 496 (1946). 
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.rlbsent an express conunission from the tribe, state 
Dolice h~ve no authority to arrest an Indian for a 
crime occurring in Indian .country •. 32/ 

b. Role of the FBI 

. The FBI does not "police" Indian 
reservations. Except in unusual situations (such as 
the Nounded Knee episode in 1973) its role is to 
investic:ate violations of federal la,~, primarily. 
under the Hajor crimes Act, 18 U.S.C. Section 1153. ,/ 
The FBI does not have any agents stationed on Indian 
reservations. In many cases the nearest residen~ 
agency is several hundred mires a,~ay. In non-crisis 
times FBI presence on Indian reservations is minimal, 
and the conununity's perception of federal law enforce
lnent is confined to the activities ~f BIA police. 

c. BIA and Tribal Police . 

The day-to-day responsibility for 
reservation law enforcement rests with BrA and tribal 
police. Most reservations have tribal police forces 
under the direction of a police chief appointed by 
the tribal government •.. The tribal police are paid 
ei~her t.hrough tribal funds or ",i th BI~ money which 
has been a\·,:trded to the tribe on a contract basis for 
law enforcement purposes. The current trend is for 
the BIA to provide police services thro1.4gh al"arding' 
contract I;lonies to the tribes.. This is an expression 
of the principle of self-determination which has been 
federal policy for several years. 

:Cn addition to the tribal police; 'there 
are BIA police on most reservations. BIA orovides law 
enforcement services to 500,000 Indians on-approximately 
90 reservations in 17 states, and has responsibility for 
approximately 100,000 square miles of land. 

While the BIA police presence is diminishing 
due to the trend in contracting, at present a mixture of 
tribal and BrA police make up the local law enforce~ent 
force on most Indian reservations. BIA employs approxi
~ately 350 law enforcement. personnel, the tribes approx
:unately 450. (230 of these are Navajo)'. 

·Cross-dClPutization" is practiced on a number of 
reservations but often on a very. informal basis. 
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BIA and tl.-ibal police are presently 
inDdequnte to fill reservation law enforcement needs~ 
noth suffer from inadequate funding and lnck of 
training. In the case of BIA police bureaucratic 
impediments exist. In the case 'of'tribal police 
political involvement is a s~rious problem. 

In addition, both tribal and BIA police 
often exist on one reservation under separate co~~and 
causing coordination and organizational difficulties. 

2. Problems of Policing the Rese~vation 

The challenga presented to the fede~al govern
ment of providing effective police services, unce~ the 
geographical, crime rate and social circumstances 
characterizing Indian reservations is conside~able 
even for the most sophisticated police professionals. 
The difficulties have been compo~ded by the factors, 
which are discussed belo\o1. 

a. Inadecruate Funding 

La\o1 enforcement. has been a low priority 
program in the BIA. Tne services .,hich are provided 
have come about, on a stop-gap basis ancillary to other 
programs considered more oentral toBIA's overall 
mission, such as education, housing and social services. 
Express statutory authority for BI]I_ police does not 
exist. Neither is there statutory i:uthority to make .~ 
arrests nor to carry firearms. such authority' as does; 
exist is implied from Department of Interior appro
priation acts which authorize expenditure of funds for 
Umaintaining law and order on Indian reservations." 33/ 

Salaries for BIA and tribal police are 
low. Most reservation police do not have a high school 
'education. Entry level for BrA police recruits has 
been GS-3; this year it was raised to GS-4. Tribal 
police are generally paid less than BIA. In eitJ:\er 
case they earn only.a fraction of the salaries paid 
to police' in other, jurisdictions. Turnover is very' 
high, up to 75~ annually on some reservations. Low 
salaries coupled with poor working conditions and lack 

The solicitor for the Department of Interior in 
Opinion ~o. M2~69 has concluded that this language 
is sufficient authority for the 'law enforcement 
activities of the BIA. 
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criminal invest.igators either. to the Consolidated 
Federal Lal~ Enforcement Training Center (CPLETC) or the 
},'BI Academy. The FBI rl.cademy usually take:; one Indian 
officer !,er session and ,has four sessions per y.ear .• 
The CFLETC usually has several Indian o1;fic,ers per 
session and has nine sessions per year. 

There are certain training areas I~hich 
need to be supplemented. Firearms traini~g is 
currently very I~eak. Additional training in a 
number of specialized, tec.hnical areas is needed. 
The basic training course is yery general and, 
unlike police in large pplice departments', BIA and 
tribal police have little in the way pf resources to 
draw upon for on-the-job training. , If Indian police 
are to learn the more refined aspects of police work, 
they must be taught in organized training sessions. 

Aithough the BrA has minimum training 
requirements for all its police, there.are no similar 
requirements for tribal police. Tribes are free to 
manage their police forces in \\·hatever manller they see 
fit. Hany tribes employ policemen I~i th no formal 
training at all. vlher~. the ,.BIA provides fur.ds for 
police services, it can impose conditions in the 
contract ~,i tn the tribe. ,These condi,tiom;; should 
include a minimum basic and in-service training ... 
requirement. In. ·the current fiscal year, . the BIA 
will be expending substantial amounts of money in 
"buying Indian" contracts ,for lal" enforcement services. 
It is therefore important that the BIA make a signifi-' 
cant shift from operational lal'; enforcement work to 
contract administration, an. area in'which it has·been 
very weak, in order. that these addi tion",:l: monies m~et 
the needs and yield the improvements for which they 
were appropriated. 

Because the Justice Department shares 
reservation law enforcement responsibility with the 
Department of Interior, it is appropriate for Justice 
to assist in improving' the quality of res'ervation. 
police forces. Training assistance is one avenue 
which can be pursued. 

Through LEAA funding 'and the training 
capability of the FBI, U.S. Marshals and Co~~unity 
Relations Service, the Department can playa signifi
can~ role in ~pgrading the quality of BIA and tribal 
poll.ce. The FBI already pr:ovides tr!'l;i.ning assistance, 
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in the form of ins:::: .,_'.:'. :: .. ~.: tr.(;: Indian Police 
Academy a:1d h:l.s pnrt:.c:.;;:.:!.·::c::C:: :.~ :;everal field training 
programs. As part o~ the \'lo\!r"i~d "nee effort, the 
u.s. Nnrshals service :supervised a training program 
for the police force at the Pine Ridse reservation 
in South Da!~ota. LE;'.A has allocated i;unds to 
assist tribes (L~~,cannot fund BIA police programs) 
in developing lal. enforcement programs.: So far, very 
little of this money has gone into training. Most 
has gO:1€! into hardl.,.are and facilities, such as police 
cars and jails. LEAA money which has gone into law 
enforcement trai"ing has been allocated pril11arily 
to the tribal judiciary rather than tribal police. 

The task force has met with the chief 
of BIA's Division of Lal.,. Enforcement Services to 
review training needs and explore increased DOJ 
support of BIA and tribal police training.' A sub
committee of the task force, consisting of repre5enta
tives frol11 OPP, LEAA, FBI, CRS, and th'e Cril11ina:',. 
Division, in cooperation with the BIA and Indh,n 
leaders, has designed an LEA.A-funded training l?rograrn 
for tri~~l police. The curriculum includes both a 
basic and an advanced course and will be conducted 
at the Indian Police Acadel11Y in Brigham city, Utah. 
The progral11 I.,.ill be available to any federa:lly 
recognized Indian tribe. It I.ill make use of 
instructors, in addition to the regular police 
academy staff, frol11 the FBI, state and local police. 
The COI11:nunity Relations Service ~Till provide instr'.!ctors 
for courses in police-community relations and conflict 
resolution. 

In the past, one of the principle il11pedi
ments to tribal participation in law enforcement training 
programs has been the unwillinqness.of tribes to do 
without the services of tribal"employees during the 
period of tima they are away from the reservation in a 
training status. To alleviate this problem, mew~ers of 
the task force have met with the Departrnen't'of Labor's 
Manpower Administration and have arranged to authorize 
tribes to spend funds made available to the tribes under 
the Comprehensive Employment Training Act '(CETJI.), for 
salaries of replacement officers' for tribal police who 
are a~;ay from the reservation to attend the training 
program. After the task force has an opportunity to 
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review the results of the LEAA-funded tribal police 
training program, consideration ,>'ill be given to ' 
organizing in-service training programs on a selected 
regional or reservation-by-reservation basis. However, 
the substantial increase in the BIA la,~ enforcement 
budget for FY 76 may make Justice Department training 
assistance a less pr~ssing need. 

c. Lack of Line Authority 

In addition to inadequate training and 
underfunding, the BIA police -are under se'llere admini
strative handicaps. Tne BIA is a decentralized agency 
in which la,~ enforcement personnel have no unified 
command structure. The Chief of the Division of La\'i 
Enforcement Services is an adviser on law enforcement 
matters to the Co~~issioner of the BIA. He has no direct 
operational control over BIA police. The agency special 
officer and police under him answer to the reservation 
superintendent who typically has no law enforcement 
traini~g or experience. Instead of having one law enforce
ment program, in practice, the BIA has n~~erous different 
programs, one for each reservation. 

Although such a decentralized system may 
be an efficient mechanism for the delivery of social ser
vices which must be geared to community needs 38/, there 
is a strong feeling among many in Interior and Justice 
that it is inappropriate for law enforcement, which has 
historically been thought 'to l:equire 'a centralized, auto
nomous command structure. Fu:.:::thermore, law en£orcE:l:lent, 
unlike other BIA services, is not purely an internal
operation. It is part of a criminal justice .syste;n ~'lhich 
requires coordination with other agencies such as the 
FBI and the u.s. Attorneys, Many people in the la~\1 
enforcement field (including the FBI and U.S. 1·1arshals 
Service) believe that BIA will never develop a strong 
law enforcement program as long as there is no centralized 
command structure. The Deoartment of Justice, as oart of 
a joint Interior-Justice effort to respond to crisis con~ 

"ditions on the Pine Ridge reservation (see p. 61), for
mally requested DOl to reconsi~9r its present decentralized 
organization of law enforcement programs. To date no 
changes have been made. 

38/ Decentralization is a natural outgrowth of the policy 
of self-determination: each trxoe is given a voice. 
in how programs set up for its benefit are cperated. 
Central control from Washington is minimal, uniform 
standards few. 

62-696 0 - 80 - 17 
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The Br:'.. lIas trained criminal investigators 
(special officers) on most rescrvations. These special 
officers conduct the 5.nitial investigation for the 
majority of serious crimes ,,,hich cccur on Indian reser
vations. Nost U. 5. Atto::::nevs, hO'-lever, '''ill not normally 
accept the findings of a BIA special officer as a basis 
for making a decision on \-Thether to prosecute. Instead, 
.most U .'5. Attorneys require that the FBI conduct an 
independent investigation, often duplicative of the 
BIA investigation, prior to authorizing prosecution. 
The result is that an FBI agent must travel to the 
reservation, often a cQnsidera!:Jle distance a''lay, and 
retrace the investigation '-Ihich has been conducted by 
th.e BIA. FBI agents normally reintervie'" all pe::::sons 
involved, visit the crime scene, and revie~T and examine 
all evidence. Until the FBI investigation is completed, 
the offender typically remains at large. . 

There is no clear division of labor betl"een 
FBI and BIl'. with respec;t to investigation of crimes 
occurri~g in Indian country. In order to understand 
the current situation, it is necessary to review Gome 
of the histo::::y of fede~al law enforcement on Indian ~ 
reservations. At one time BIA special officers did 
all of the investigations of federal violations occurring 
in Indian country. HO.I·Tever, the status of BIA special 
officers has al\-Tays been clouded due to their having 
been created by Congress in 1907 exclusively to enforce 
federal liquor la''''s, For .this reason, they were called 
"special" officers. Other than general language in 
appropriation acts, the authority of BIA special officers 
to engage in general la'''' enforcem.ent work has remained 
unclear and the numbers of special officers has varied 
widely due to the funding whbns of Congress • 

. In the 1940's ·and 1950's, special officer 
manpower was reduced and the BIA was not able to provide 
the investigative services it had historically provided. 
During this period the FBI assisted the BIA in meeting 
its responsibil~ty. Initially, the FBI participated only 
in the more Set~ous offenses upon the request of the 
agency special officer, often after a preliminary investi
gation. Over the years, the precedent for reporting to 
the FBI all violations of federal law in Indian country 
was established. Due to the operating policies and general 
leadership role in the federal law enfo::::cement field of 
the FBI, it as~umed the role' of the primary investigative 
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agency on offen:.,,:; dCCl~::t.=L!. for h!lrestigation and 
made prosecutive pre~c~~~tion of the cases to the 
appropriate u.s. Attorney although BIA special 
officers generally provided the bulk of the investi
gative effort. Accordi~gly, u.s. Attorneys came to 
rely solely on FBI i~vestigative reports and prosecu
tive presentations. BIA has assumed a de facto 
supportive role in spite of the fact that it is 
regarded as having primary general responsibility 
for reservation law enforcement. 

The BIA has s"ubmitted to the task force 
a paper (Tab E) on the role of BIA special officers 
and FBI agents in investigating crimes occurring in 
Indian country. This paper sets forth three options: 

1. That the BIA reassum,e primary 
responsibility for,investigation 
of ,crimes occurring in Indian 
country; " 

2. That the BIA discontinue investigation 
of federal "crimes oocurring in Indian 
country leaving total investigative 
resp.0nsibilities with the EBI; and 

3. That the present dual responsibilities 
be continued. 

The BIA favors the first option. 

The task force has discussed this issue 
with the FBI 'and with u.s. Attorneys ~Iho have substantial 
Indian popUlations within their districts. ' 

Agents in the field state that (1) the 
quality of BIA special officers' investigations is 
generally very good: (2) the, investigative role of the 
FBI is indeed duplicative: (3) they could not independently 
conduct an investigation 01). a reservation because the 
special officers provide a central language and crcdibi'lity 
link with a community which is generally suspicious of . 
and uncooperativ:e to outsiders; and, (4) BIA special 
officers could handle the ~nvestigation and presen~~ent 
of cases to the U.S. Attorney in most routine matters. 
They believe that the FBI role could be limited to one 
of assistance \~ith difficult cases, cases involving 
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certnin Clreas of teclmical expertise not available 
to the special of:;:ic~rs, or cases ,~hich require 
investigation beyond the borders of the reservation. 
Rela tionships bebleen BIA special officers and 
FBI agents ~n the field are generally good. Each is 
satisfied ,~ith the assistance which the other provides. 
Such differences as do exist are largely at the 
headquarters level and relate to the some~'lhat academic 
question of who has ,: primary" jurisdiction for investi
gating crimes in Indian country. The only specific 
complaint from the BIA is that some u.s. Attorneys 
refuse to accept cases directly from BIA special 
officers. 

, , 

Most U.S: Attorneys are \-dlling to make 
greater use of BIA special officers and to accept cases 
directly from them or in joint presentations with the 
FBI. They are not ,~illing, h0\1ever, to dispense ,,'ith 
the FBI. Even in situations where FBI agents do little 
or no primary iml'estigation,' u.s. A.ttorneys believe 
the FBI serves an important coordination or liaison 
function bebleen the BIA special officers, ,~ho are 
located on the reservations, and the u.s. Attorney's 
office,' which is often some distance from the reserva
tion but in close proximity (often the same building) 
to the FBI office. 

The task force is opposed to any system 
which involves duplication of investigations on a routine, 
systematic basis. The duplication only serves to 
lengthen the time, often by days, bebleen the occurrence 
of a criminal act and prosecutive action. The U.S. 
Attorneys deal directly, on a regular basis, with 
investigative units other than the FBI, e.g. Customs, 
Immigration and Naturalization Service, DEA,·U.S. Postal 
Service. t'1hile BIA has severe problems in its ability 
to provide adequate po'lice services to reservations, 
its criminal investigative capacity is not inferior to 
that of other agencies which the Department, through the 
u.S. Attorneys, deals with regularly. T.he task force 
believes that the Department should treat the La\,1' Enforce
ment Services branch 'of the BL~ as it would any other' 
federal investiga\:ive agency. The FBI, because of its 
special expertise and cross-jurisdiction capability, 
should be available to handle cases when reouested but 
their involve.'ilent should be the exception rather than 
the rule. 
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;.:: .;.: .. :;., -:~,'.llt:'O:1 of ,such a .policy \~ould 
"naturally have l:o ;l:!:ocr:ed gradually and in stages 
which \~ould vary among districts given the cu;rent 
levels and e.xpericnce of ,BIA special officers. 

A period of joint FBI-BIA investigation 
and presenta tion of cases to the U.S. A'ttorney as \"ell 
as special training by pr"secLltors would be a 
necessa~y first step. 

h~ile such a change could be eclipsed 
by events \~hich \dll be discussed in the next s(~ction, 
nothing currently being proposed would eliminatl:! the 
need for criminal investigators.on Indian reservations. 
Maintaining an unnecessary layer between these ir.vesti-

. gators and the prosecutors is, except under specia:J 
\', circumstances, an undermining of the reservation law 
,-enforcement effort and should be eliminated.39/ 

" • ~ • j • -

3. Future Directions in Policing the Reservation 

'In accordance with the policy of Indian self
determination, the treI).d is for the BIA to contract \1ith 
the tribes for delivery of specified services. Thus 
the BIA as an agency stands to be transformed, over time, 
from a service delivery oX'gani'zation to a contract 
administe~ing agency. In the area of law enforcement 
services, if the process (')f contracting with tribes 
proceeds to its logical concl,usion, the BIA will soon 
be out of the la\. enforcf!ment business, with all opera-, 
tional responsibility transferred to the tribes. l'1hile 
it is unlikely that this will happen quickly, it is 
ctlrrently under .... ay .. in the allocation to t~le BIA of an 
additional $10.5 million for law enforcement. These 
funds represent almost a doubling of the law enforcement 
budget with no new positions provided.' Instead these 
rnoni(;:s will be disbursed to the tribes • 

.I' 
Note should be made of the fact that in several 
districts, the system which is proposed here is 
already substantially in eff,ect. In these districts 
although theory prescribes that the FBI conduct an 
independent investigation, in practice the investi
gative work is left to the BIA. In many cases, the 
FBI agent does not even travel to the reservation 
.but rather merely accumulate!s tt)e evidence developed 
by the BlA special officer and eventually presents 
the case to the U.S. Attorney •. ·In some cas~s, the 
BIA officer pr~sents the case directly to the U.S •. 
Attorney. 
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It ~',l?:'ca~:,,- ';.:;,.:.1:. 'chc long term results of this 
policy \d,ll be th", t;=c.cu<l.l phasing out, of BIA police. 
'l'he alA role \~ould then be limited to that of training, 
technical asnistance and criminal'investigations in 
serious cases through a small, coordinating network 
of special officers.40/ 

In the shorter term, it is legitimate to 
ask whether the BIA will ever develoo a satisfactory 
police capability. It seems apparent that a predomin
antly social service organization, such as BIA, will 
have continuing difficulty operating in the law 
enforcement field. Many people, both in the Justice 
and Interior Departments, believe that the BIA is 
institutionally incapable of developing and maintain
ing an effective professional 1 a", enforcement . 
organization, and that the responsibility for 
reservation la,.,. enforcement should be transferred to 
the Depar~~ent of Justice. The Department of Interior 
has expressed the desire to conduct a joint study with 
the Department of Justice to explore this issue. Indian 
reservations deserve the services of a high'quality, 
profess~onalized police organization. The,goal of 
the joint study would be to determine the best admin
istrative and procedural means of achieving this 
goal. LEAA has indicated its willingness to fund a 
comparative study of ~eservations policed by a state 
government pursuant to P.L. 280, tribal police, BIA 
police, and a mixture as part of this effort. The 
task force believes that it is important to pursue 
such a study and present f,indings and recommendations 
to the Attorney Gene:J:'al and the Secretary of Interior. 

:!\ctions Taken 

1. A U.S. Attorneys Conference was held to 
review reservation law enforcement problems 
and discuss Indian related issues. 

40/ It remains to be seen whether tribes will hire 
thair own criminal inveztigators (as ",ell as 
pol~ce) or will continue to use BIA zpecial 
offl.cers. The BIA will probably need at least 
one la,., enforcement person assigned to each major 
reservation in order to administer BlA funding of 
reservation law enforcement programs and provide 
assistance to the tribes. Presumably the existing 
cadre of alA sp~cial officers will fill this role. 
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2. Th~ Department of Justice strongly supported 
.in ONB and Congress i'ncreased FY 76 funding 
for BIA la\'1 enforcement purposes. 

3. An LEU-funded reservation police training 
program beginning in January, 1976, has. 
been developed. 

4. The Department testified before Congress on 
reservation law enforcement. 

Recommendations 

The federal government must take steps to' 'improve 
the quality of reservation police forces. The Depart
ment of Justice's role in this effort is necessarily 
limited as primary responsibii:!.ty for reservation law 
e?forcement rests \'lith the Department of In~erior. 

However, the Justice Department shares some 
responsibili ty for reservation la\-l enforce:r.ent and 
.should assist the Interior Department and Indian tribes 
in dealing with the ,problems of policing reservations. 
It should:' 

1. Further increase tl'i'e level and quality of 
1:raining assistance to BIA and t:r.ibal police 
through the resources of the FBI j. U.S. 
N'lrshalsi Service and LEU; 

2. Develop specialized training in reservation 
investigations and Indian law for FBI agents 

·assigned to reservation areas; 

3. Direct the FBI to confine its investigative 
activities to those reservation cases reouir
ing their special expertise or.'cross- -
jurisdiction capability or those investigations 
requested by the BlA or U.S. Attorney; and to 
assist the BlA special officers in assuming 
the responsibility of 'direct presen~~ent of 
cases to the, U.S. Attorney; 

4. Direct the U.S. Attorneys to begin accepting 
investigative reports directly from BIA special 
officers and to \>lark with the BI!\ as it would 
any other federal investigative agency both 
in the field and at the headquarters ievel; and 
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5. Participate in a joint study '1ith the 
Department of Interior to maKe recommend~
tions on the issue of where the federal 
responsibility for reservation la,of 
enforcement should be placed,. 

C. Prosecution of Crimes Occurrinq in Indian Count:nr 

The federal government is primarily responsible for 
prosecu tion of crimes \~hich occur in Indian country. 
Pursuant to 18 U.S.C. Section 1153, the federal govern
ment has jurisdiction over 13 "major crimes" 41/ 
committed by an Indian in Indian country. Intra-Indian 
offenses not covered b~ 18 U.S.C. section 1153 fall 
within the exclusive jurisdiction of tribal courts. 
The federal government also has jurisdiction over 
crimes committed in Indian country pursuant to 18 U.S.C. 
Section 1152, which extends' federal el),cla"'e law to 
Indian rese~~ations ahd includes the Assimilative Crimes 
Act, '~hich assimilafes state law for those offenses 
not federally defined. 18 U.S.C. Section 1152 specifically 
exempt~ certain intra-Indian offenses. . 

This statutory scheme means that, in addition to its 
-normal duties, for Indtan reservation~ the federal govern
ment must also fill the role of local prosecutor'. This 
is because states have no jurisdiction'over,most Indian 
reservations and tribal court jurisdiction is ext=e~ely 
limited. 42/ Furthermore, tribal courts are often either 
non-existent or incapable of handling cases in cO:1formance 
with the Constitutional limitations imposed on them by 
the 1968 Indian Bill of Rights. 

There is a wide gap between the recipients and the 
providers of prosecutive services. Indians feel the 
U.S. Atto:r:neys are doing an inadequate jcb. U.S. Attorney 
'feel the Indians do not I.mderstand the limitations under . 
which they operate. The atmosphere is one in which critic s. 
and dissatisfaction are abundant and corr~unication and 

41/ 

42/ 

The thirteen crimes are murder, manslaughter, rape, 
carnal kno~lledge, assault with intent to COIr~it rape, 
incest, assault with imtent to kill, assault ".-lith a 
dangerous weapon, assault resl1lting in serious bodily 
injur,y, arson, burglary, robbery, and l:"rceny •. 

Six months in jail and/or a $500' fine is the limita
tion imposed on' tribal court act:ion by the 1968 Indian 
Bill of Rights~ 2S U.s.C. §1302(7). . 
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of oppC)r.tunit~' for advancement makes it difficult to 
recruit and retain good people. As long as these 
conditions axist neither the BIA nor the tribes can 
hire and retain the caliber of people necessary for, 
effective law enforcement. 

The BL~ spends approximately $5 million , 
each year for police. Tribes spend about $4.5 million.34/ 
Funds which are available are not allocated on the basis 
of an::· for:mula. Distribution is based almost entirely 
on historical factors. Funding v~ries from $1.18 per 
capita for the Navajo reservation (I~hich provides 
almost all its olm funding for lal., enforcement) to 
$70.22 per capita for t;he Red Lake rese.rvation in 
Z,linnesota (which provides no tribal funds). 

LEAA has played a very important role 
in the Indian law enforcement funding picture. In 
FY 1975, approximately 2/3 of its Indian criminal 
justice grants went to law enforcement for a total 
of $2,130,749. This figure represents about 40% of 
total BIA e:(penditures for police progra:ns •. An 
itemized breakdolm of LEAA's 1975 !ncian criminal 
justice awards appears as an appencix to this report. 
(See Tab D.) LEAA funds have been a major resource 
which the Department oJ: Justice can use to support 
improvements in reservation law enforcement and to 
set priorities for the kinds of improvements which 
are made. 

" Recently the BIA has obtained funds for 
an expanded law enforcement prcaram.35/ Beginn,:ng 
J~ly li 1975, the law enforcement budget has been 
raised from approximately $12 million to $22 mU.lion. 
The Depar~~ent of Justice actively supported this 
budget increase before OM13 and the Congress. Host 
of the additional money will go to 'tribes in the form 
of contracts for law enforcement services rather than 
being expended directly by the BIA. This substantial 
additional funding is an acknowledgement by the Executive 
Branch and Congress of the lal., enforcement crisis which 
exis~s on most reservations. Additional funds should 

34/ BIA,. Indian Reservation Criminal Justice Task Force 
An,,}ysis, 1974-75, page 30. 

~/ The appropriation bill has passed the House and 
should also pass in bhe Senate~. 
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m"ke it possible to substantially upgrade the quality 
of reservation law enforcement programs. It rem~ins 
to be seen '>'hat effect this will have on the crime 
rate. At a minimum, it should afford some relief 
from crisis conditions which have existed on several 
reservations. ~ 

b. Inadequate Training 

Reservation po,J-ice forces, whether tribal 
or BIA, are inadequately trained. The, lack of an , 
effective, professional law enforcement presence on 
Indian reservations probably contributes to the high 
crime rate and certainly accounts for citizen lack of 
confidence in the system. It also leads to more 
specific problems, some of which are discussed else
where in this report, such as theunwi.llingness of 
the u.s. attorneys to accept BIA investigations as 
a basis for making decisions ,on wi:ether to prosecute. 

BIA police (as opposed"to trib~i police) 
are required to satisfy mandatory minimum training ," 
requirements. Training is provided through the BIA
ope.rated Indian Police Academy. The Academy gives a 
SOO-hour basic recruit" training course.36/ ,There are 
three sessions per year and approximately 40 officers 
are trained each session. The training program is 
available to tribal as well as BIA police and the 
Academy enrollment usually runs about '60% BIA police 
and 40% tribal police.37/ 

In addition to training'offered at the 
police academy, the BIA, and some tribes, send their 

36/ This exceeds the minimum standard of 400 hour5 
suggested by the President's, Commission on Lal'l 
Enforcement and the Administration of Justice and 
more recently by the National Advisory co~~ission 

'on Criminal Justice Standards and Goals. 

37/ Not all officers receive this· training. Many \<lork 
for several years ,,,ithout training before getting 
the opportunity to attend the academy. In part 
this is due to BlA position classifications. BlA 
police consist of career, temporary and Compr·.:hensive 
Employment Training Act (CETA) categories. The latter 
~wo account for a significant proportion of the total 
positions. Only' the career cat,e.gory of BtA police 
receive the special training opportunity. 
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'mutual undc'rstanding are at a minimum. 43/ Statements 
such as the follo,dng are not unCOlrJllon: 

"The entire environment of overlapping jurisdiction, 
duplicated services, and inaccessible criminal 
justice resources at the federal level is the most 
significant contributing factor to the level of 
crime on the reservation. 

In summary, there is no criminal justice on the. 
Navajo reservation except what the tribe administers 
at its own level." 44/ ,,' 

.The Indian communIty 'makes t,~o principal complaints 
regarding federal performance in the prosecution of 
Indian cases; (1) it takes the federal government too 
long to respond ,~hen a felony has been comll1itt.ed and even 
after response the offender is usually not arrested: and 
(2) U.S. Attorneys decline such an inappropriately high 
percentage of Indian cases that seriqus crime qn the 
reservation goes virtually unpunished. 

u.s. Attorneys acknowledge that Indian cases pose 
difficult problems. ~pst of the cases are minor in natur 
and do not belong in the federal court system. Those 
cases which should be prosecuted are difficult to prove 
because of the high incidence of alcohol involvement, 
language problems, umli.llingness of witnesses to testify, 
and other factors. The sections '~hich follow discuss, 
both from the Doint of view of Indian tribes and the 
federal governmept, the problems involved in prosecuting 
c.rimes ~lhich occur on Indian reservations. 

" 

43/ The relationship of Indians to the federal government 
in the law enforcement area is similar to the rela
tionship in many other areas. One observer has 
characterized it as a loveless err~race; Indians 
dislike their dependence on the federal government 
but pee no other alternatives short of extinction. 

44/ "Tribal Law Enforcement on the Navajo Rese~~ation and 
its Relationship with Federal Agencies," testi;nony pre
pared by Roland C. Dart, II for the subcommittee an 
Interior and Related Agencies, House of Representatives 
May 1975. . 
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1. Response Times; Failure to Arrest -A great disparity exists between tribal and 
federal government response to crimes \~hich occur on 
Indian reservations. Tribal prosecution is generally 
swift and sure. Federal prosecution is usually slo\~ 
and uncertain. This results in an anomalous reversal 
of normal prosecutive priorities: minor crimes 
receive

o 
immediate attention; major crimes languish. 

This anorqaly is very apparent to residents of most. 
Indian reserve. tions who live in communi ties loihieh are 
small and close knit. When a crime :t.s committed, 
everyone hears about i i and usually knoy/s the parties 
involved. Nhen the crime 'falls within the tribal law 
and order code (usually a misdemeanor type offense), 
the tribal police arrest the offender and bring him 
before tribal court. Upon a finding of guilt, he is 
punished, usually with a fine or short jail te~. 

° While there are many serious problems which plague 
the tribal courts (see discu~nion on tribal courts, 
infra.), entry of offenders into the tribal ·criminal 
justice system is i~nediate and processing is speedy. ° 

If, on t.he oQther hand, the crime falls ~d thin 
federal jurisdiction (usually· a major felony), a much 
more dilatory process begins. The tribal police, 
usually first on the scene, notify the BIA criminal 
investigator who initiates an· investigation and 
noti;fies the FBI. The FBI agent, ~~hose resident 
office is located off the reservation, arrives on the 
scene several hours to several days later, depending 
upon the seriousness of the crime ,i2./ ano. the press of 

45/ Aggravated assaults are so common on Indian reser
vations that they do not receive very high priority 
attention. Indians often complain that if a person 
sticks a knife into his neighbor in Peoria, Illinois, 
a major effort would be made to bring criminal 
justice sanctions to bear on the offender. Thev 
contend that a similar crime occurring in Pine -
Ridge, South Dakota, would go almost unnoticed. 
Indians feel that some federal prosecutors have 
the attitude that offenders and victims of reser
vation crimes are "just a bunch of Indians." This 
(continue~ on next page) 



263 

-43-

other busine~s. The FBI agent conducts an invE'st; ,":, '.:: ... :~, 
of1:en duplicative of work already done by theE!;; ";: .. :::.::i,,,l 
officer, 46/ and then presents the case to the Uni~ed, 
States Attorney, either in the form of a \~ritten report 
or by telephone. This period of time 'usually arr.oun':s 
to several days during which the offender remains at 
large. !-!ore important is the fact that in most 
districts, even after the U.S. Attorney author'izes. 
prosecution, the offender will not be arrested until 
after the case has been presented to a grand jury. 
This involves an 'additional delay of several weeks, 
if not months. Most U.S. Attorneys prefer waiting 
for a grand jury indictment to.. immediately arresting' 
the defendant. I:!; a complaint is filed'and an arrest 
\qarrant is issued: an assistant U. S. Attorne'l must 
appear at the preliminary hearing \~hich may be held at 
great distance from the U.S: Attorney's office, 
whereever 'the federal magistrate clo:;est to the' 
reservation sits., Host U.S. Attornevs prefer to 
eliminate this step in orde;- to save"' time. 47/ 

45/ (continued) view is reinforced by the fact that 
often there is a significant di~ference in the, 
mobilization of c;-,irninal justice resources 1rlhen' 
the vict~~ of a reservation crime is a 'non-Indian. 
Perhaps the premier example of this disparity in 
treatment occurred recently on the Pine:Ridge 
reservation, the scene of widespread violence 
and several dozen murders ,in the last year. 

'Federal response to these crimes has been fairly 
routine. However, when two,FBI agents were killed 
on the reserJotion, 'the FBI mobilized more thc.n 
175 agents complete with helicopters and' armored 
'personnel carriers. Yet when Indians 'complain 
about the lack of investig~tion and prosecution 
of reservation crimes,' they are usually' told that,', 
the federal government does not have suffici'ent 
resources to handle the work'~ , 

46/ See page 34 - 37, ~. 

W A notable exception is the district of Utah which makes 
very little use' of grand juries. Indian defend'ants ,~. 
are arrested immediately pursuant to filing of a 
criminal complaint and issuance of a maqistrate's 
warrant. The U.S. Attorney reports few-problems 
with this system. Most defendants waive preliminary 
hearing. ' 
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Furthermore, under the provisions of the 19€!l Bail 
Reform Act arrest of the defendant merely launches hi~ . 
into a revolving turnstyle. Release is almost i~~edia~e, 
particularly for Indian defendants ,qho have strong 
co~~unity ties, tend not to leave their reservation 
residences, and are known to be faithful in meeting 
,court dates. They are aL~ost al,qays eligible for low 
bailor release on recognizance. U.S. Attorneys 
point out that complaints by Indians about criminal 
defendants running at large in the conununity ,qould 
he true even if the pre-indictment arrest procedure 
were follotqed. At most, the defendant ,qould be 
removed for a day or two day~prior to return. 

The task force has carefully examined.the question 
of response time prior to indictment and ,has made 
reconunendations to streamline the process. l'1e do not 
recommend that agents be based on Indian reservations 
because of the present division of duties bet\qeen the 
FBI and the BIA which results in the bulk of investi
gative ,qork being carried out by the BIA criminal 
investigator. Instead, the task force has reco~"ended 
that the FBI no longer be required to investigate every 
major crime but assist the BIA on a "special case 
request" basis. '(See discussion and reco::u~enda~ions 
in Policing the Reservation, infra.) '. This change 
would not only eliminate an unproductive duplication 
of effort, it ,qould also reduce the ti:ne which elapses 
prior toprasentment of the case to the U.S. Attorney 
by avoiding, except in opecial cases,.~~e additional 
time. required for FBI in'·olvement.' 

In addition to the investigative aspect of the 
response time issue, there is the problem of time lag 
involved in obtai~ing an indictment. U.S. A'ttorneys 
tend to seriously underestimate the importance of an 
arrest to the' community, part,icularly Indian COI:lmunities. 
A visible sign of the federal' criminal justice syste.'U 
taking action to protect the conununity from a criminal 
offender is very important. Even if the defendant returns 
t~ the reservation, there is a significant difference in 
conununity perception and deterrent effect between a 
defendant who is out on bail awaiting trial and one who 
has not even had a charge lodged against him. 

The task force recognizes that the special ' 
characteristics of the federal system make it impossible 
t~ p~ovide the speedy handling of federal felony cases 
that Indians o/itness in the fUnctioning of the tribal 
court system. However, we recomme,nd that U.S. 1I.ttorneys 
make greater use of the arrest alternative available ' 
to them in Indian cases. Such a change ~lill require 
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additional resour.ces and will be complicatec b~' ene 
time requirements of the Speedy Trial Act of 1974. 
The more iinportant consideration, however, is that 
it ,~ill serve to impress upon the Indian community 
the determination of ,the federal governinent to 
respond decisively to serious violations of la\Ol. 

High Declinat:1,on Ra'te 

.. --Far more 'widespread and serious than concern 
about response time is the belief among Indians that 
the federal government simply del!li.nes to prosecute 
Indian cases because it is unwilling to devote federal 
prosecutive resources to anything but the most 
unusually serious offenses. The high percentage of , 
declined cases ~~as one of the principal concerns voiced 
by the,National American'Indian Court Judges Association 
in its study, "Federal Prosecution of Crimes com.-nitted 
on Indian Reservations", Justice and the .u.merican Ir:dian, 
Vol. 5, 1974. In addition the Se'cretarv of the, Interior 

. formally requested Attorney General Saxbe to look. in'l:o ' 
the problem and the Solicitor's Office of the D.epart:'11ent 
as well as the ~IA has in correspondence and meetings 
repeatedly expre,!?sed concern and criticism about the 
high declination rate and its effects on reservation 
life. ' 

The Jus,tice Department' s performance of its 
prosecutive respbnsibilitieswith respect to Indian 
reservations has received close scrutiny by the task 
force. We have examined the statistics ;~hich are 
available regarding the prosecution of offenses under 
18 U.S.C. 1152 and 1153. In conjunction ,'lith the 
Criminal division and the Civil Rights division we 
have reviewed a sampling oI.investigative reports 
supplied by the BIA of cases which were presented 
to various U.S., Attorneys and declined. t'ie have also 
talked ,wi th people in the field, as 1<le1l as at head
quarters, from the 'BIA, U.S. Attorneys, ,FBI, and 
rn4ian tribes. It is our conclusi,on that U.S. A,t:t:orne~{s 

. treat Indian country cases in the same manner as they, 
treat other types of criminal cases. It is also our 
conclusion that to treat these cases' in the same manner 
as other federal cases overlooks the role of state/local 
prosecutor '-Ihich, in addition to being the federal 
prosecutor, the federal government, through the· 
U.S. Attorney, must play. 
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In the cases submi ttcCo" ... , .. , .:..: the BIA 
the reasons given by the u.s. AttC::l(,:-:: ':0:': decli:l'ltion 
were generally sound. In some c~sos ;;hcra c'.:mduct \,-3S 

covered by its law and order code, dec lina tion \~as in' 
favor of handling by the tribal co~rt. Often there 
was insufficient evidence to prove guilt according 
to the applicable standard, i. e., beyond a reasonable 
doubt. In many cases the presence of alcohol raised 
serious doubts about the existence of the requisite 
element of criminal intent. In some cases there \ .... ere 
legal problems with jurisdiction or with the criminal 
code, 48/ beyond the control of the investigative 
agel1cyor the U.S. Attorney. 

Statistical an'alysis on the subject of 
declinations is extremely difficult and unreliable. 
The U.S. Attorneys' Reporting and Docketing Syste!ll 
maintained by the Justice Department includes figures 
on the numbers of matters filed by U.s. Attorneys under 
18 U.S.C. §1152 and 1153, and their disposition. 
However, it does not include the number of matters 

'presented to U.S. Attorneys under these stat~tes •. 
The BIA maintains records on crime in Indian country, 
but they are maintained on a Uniform Crime R~port 
index format. Their records do not reflect the 
statutory areas under which charges are presented 
to the U.s. Attorneys. The same is true for the 
FBI. Its records do not distinguish bet\·.'een crime~ 
on Indian reser'lations (CIR) and crimes on other 
government reservations (CGR).' Therefore, statistical 
analysis is imprecise at best. From what data are 
available, hovlever, it appears that the declination 
rate for Indian cases is no higher than for other 
cases handled by U.S. Attorneys. In all categories 
of cases, Indian. as well as non-Indian, U.s. Attorneys 
decline about 75% of the cases presented to them by 
in~estigative agencies. . 

Successful prosecution of Indian cases is 
extremely difficult. Victims are often um.,illing to 
testify either because of alcohol related lack of 
memory of the details of the incident or because of 
reconciliation wit~ the defendant. Communication 

48/ The most common criminal code problem is the unconsti-
• tutionality of certain sections of the l-Iajor Crir::es 
Act dealing with aggravated assault offenses, due 
to disparity in punishment bet\-;een Indians and non
Indians. See discussion at paoe'· , infra. There 
are also other problems with the MaJor Crimes Act, 
e.g. it does'not include many common felonies, notably 
sodomy and kidnapping. . 
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is difficult due to language and :::"ltural differences. 
Indians usually regnrd federal court as a distant 
and foreign institution andiiiay seek to avoid havinci' 
anything tq do ,~i th it. U. S: Attorneys are commi,tted 
to bringing cases they can win. Regardless of the 
seriousness of the offense, Indian cases present a 
range of problems anyone of \~hich often defeats 
successful prosecutio~. Against these odds, it is 
difficult for a U.S. Attorney to justify great 
expenditures of time given the competing .demands on 
his resources. 

The concept of prosecutorial discretion is 
little understood by the populace at large. it is not 
surprising that it is not unders'cood in Indian communi ties. 
Federal prosecutive resources are limited and a selection 
process must be employea in order to ~educe the n~~be~ of 
cases presented by investigative agencies.' There are 
numerous factors involved in the de,termination of whether 
o~ not to prosecute a given criminal case. An experienced 

. prosecutor makes these determinations based upon a com
bina tion of factors. One U. S. Attorney, in ~iscussing 
prosecution of Indian cases, listed the following to 
indicate the range of factors involved in determining 
whether or not to bring a case: 

(a) 

(b) 

(e) 

(d) 

Ce) 

(f) 

Time and expense of prosecution compared 
to the seriousness of the offense, given 
the fact that an indigent defendant can 
force the expenditure of practically 
unlimited amounts of government funds' 
for his defense. 

Can a jury be pursuaded to convict? 

Will a·trial court dismiss the case at 
some-stage for legal reasons? 

Will the appellate court system affirm 
the conviction? . 

Quality of the investigatio~ involved. 

Ability of the witnesses accurately 
to relate the events. 

The criminal record of the defendant. 
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(h) The seriousncs::: 0::: -;:;:,~ offense~ 

(i) " Can~he ca.,se be .better handled by another 

(j) 

0:) 

(J.) 

court or administratively? 

Is the dispute one which should be handled 
in the criminal courts at all? 

Appearance and attitude of the defendant. 

Will the impact of the prosecution be lost 
because of the n~ed for an interpreter? . 

,Prior to the U". S. Attorneys 'Conference on 
Indian matters in January, 1975, BIA or tribal law 
enforcement authorities were not advised of declina
tions. As a result of the discussions at that meeting, 
the FBI was requested to issue instructions to the· \ 
appropriate field offices directing that in all declined 
CIR (crime em Indian reservations) cases, a copy of the 
FBI's declination confirmed letter, which it sends to 
the USA, be also sent to the BIA superintendent for 
the reservat.ion involved and the BIA special officer 
where one exists. Since many federal declina-
tions are made in favor'of tribal prosecution, this 
procedure has eliminated one aspect of the corr~unication 
problem betwe!en U. S. A ttorneys and tribes. 

In a.ddition, increased discussion within the 
Department of prosecution of Indian cases has caused 
grea ter sensi ti vi ty among U. S. A ttorne:{s, to their 
Indian constituents. Several U,S. Attorneys have 
recently met with tribal leaders in their districts 
in an effort to increase communicat~on and contact. 

However, these efforts notwithstanding, what 
we face in the prosecution of crimes occurring in 
Indian country is a fundamental difference in goals 
and objectives on the part of the managers of the 
federal system, the prosecutors, and the cons~~ers 
of that system, the Indians. The managers are faced 1fTith 
heavy competing demands against which they must weigh 
Indian cases. As a general rule they prosecute cases 
in which the government has a oood chance to win. Indian 
cases by their very nature are'extremelY difficult to 
win and are atypical of the kinds of cases usually 
brought in federal court. The consumers, on the other 
hana, look to the federal government to take action 
against those who threaten the community's safety., 
and well being. The lack of reliabil±ty in prosecuto~~al. 
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decision making is a matter o~ c.\:1g("Jin~ l::'!::te-rness 
and lack of trust. One tribOll ~udge cQrr.rnent:ed, 
"The U.S. Attorney in this district has never brough:t 
a proseuction against a felony crime committed on 
this reservation that I can remember." A BIA special 
officer commented that, "Last year there I~ere 220 ' 
serious criminal cases on this reser';ation presented 
to the U.S. Attorney; He prosecuted four of them." 

While a review of the available evidence 
demonstrates that there is no conscious or systematic 
discriminatory handling of Indian cases, it appears 
that current federal practices and standards applied 
in determining declinations in Indian cases have 
created a serious problem for the overall maihtenance 
of lal., and order on reservations and have undermined 
the respect and confidence which the Indian people 
feel in the federal government's efforts to respond 
to the growing crime, rate. Stated succinctly, 
Indian comnlunities feel that the federal government 

,is doing little or nothing to solve the crime problem. 
This fact alQne should be of serious cor.cern~ At a 
minimum there has been a breakdown in cOIll.'nunication 
betl<1een the Justice De-oartment and Indian c0li411uni ties. 
At a maximum, the fedeial gover~~ent is exacerbating 
'the reservation crime problem and undermining Indian 
confidence, in a system of laws by prosecuting so few 
offenders. 

3. Improved Prosecution 'of Indian Cases 

Solutions are elusive, long-term and unreliable. 
~any people ~lho have had extensive day-to-day experience 
with these problems feel that the only long-term answer 

- is for state criminal jurisdiction to be extended to 
Indian reservations. It is the state which by tradition 
and resources has the ability to respond most effectively 
to the typeg of criminal cases and problems which 
confront Indian people. The federal government is not 
in the business of handling "local crime" or "street 
crime" situations. , • 

The historical, poli tica'l, and philosophical 
imperatives which motivate the Indian people and federal 
Indian policy today do not lead toward a greater role 
for the states in Indian affairs. To Indians, state 
governments are the tradition'al enemy. States are 
rElgarded as not only a practical but an ideological 
th~eat to tri~al sovereignty and to'the status of 
trl.bal governments as "domestic depa!1?ent nations". 

62-696 0 - eo - 18 
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During the foreseeable future, solutions other than 
those which involve turning to the states must be 
sought. 

Improvements require changes and cooperation 
on the part both of the federal government and Indian 
tribes. The Indian c'Oll'J11uni ty must face the reality 
that conunission of a crime is not the only important 
considera tion \~hich must be presented. in order t.o 
prosecute. Furthermore, prosecuting cases federally 
will not erase the crime problem. 

The primary challenge of reservation la,,1' 
enforcement is for tribal governments to perform the 

.·role played by state and local governments in other 
areas. To do so will require vast improvements in 
tribal police and court capabilities.'. If tribes do 
not do the job, either the federal goverr~ent or, 
with federal approval, state governlnents \dll. Either 

. alternative is, and should be, unacceptable to Indian 
tribes, if self-determination is a serious, ·viable 
goal. 

... There ·is much to be done. Updated, compre
hensive la\~ and order codes must be drafted, enacted, 
and enforced. Tribes must take steps to comply \·,ith 
the Indian Bill of Rights of 1968 which is presently 
either 'i,idely overlooked or systematically disregarded. 
This. is particularly important if tribes are to have a 
realistic chance of exercising any jurisdic~ion over 
non-Indians. Tribes must place a high priority on good 
quality appointments to tribal judgeships. Turnover of 
tribal judges and police is too high. An increase in 
salaries and additional training is needed in both 
fields. Checks and balances within tribal governments 
must be de\Teloped so as to insulate the tribal judicial 
branch from political influence. ~·lith the passage of 
the Indian Self-Determination Act of 1975 large amounts 
of money w:ill be available to tribes on a contract basis 
for law enforcement purposes. The BIA must develop 
incentives and guarantees which will insure that the 
tribes spend this money wisely "'lhile at the same time 
allowing l.atitude for tribes to develop programs suited 
to .their particular needs. 

• To such a massive effort the federal government 
must offer cooperation, assistance and support. Although 
the Department of Justice is not systematically treat
ing Indian cases differently from other cases, the 
effect of that treatment within Indian cor.~unities is 
different and. far more negative from the effect of 



271 

- :.l: •• 

declinations in other areas \\j,~re cases not prosecut~d 
by the federal government are usuillly prosecuted by 
the state. Nhenevc'r a reservation crime is anything 
more than a petty offenseapprcp::-iate for ~?-sposition 
in tri.bal court, prosecution in federal court is 
the only recourse. Failure of the federal government 
to prosecute means that the case is not prosecuted at. 
all. 

To continue to handle Indian cases in the same 
manner as other cases is to overlook the dual role of 
federal as \~ell as state/local p::-osecutor \~hich the 
federal government must play'in relation to Indian tribes. 
The situation has its closest analogy in the relationship 
of the federal government to the District of Columbia. 
The District of Columbia is also a federal enclave in, 
whic1li81e federal government must play a state govern
ment role in the crimi~al justice area in a manner 
similar to that required of it with respect to Indian 
communities. The effort exerted in the 1960's to reform 
and revamp D.C.'s court system is an excellent eX~T.ple 
of the level of commi tm~;nt required of the federal 
government in regard to the Indian criminal justice 
system. .. 

Actions Taken 

Through the FBI, a system has been initiated 
whereby U.S. Attorneys inform the BIA agency superin
tendent and special officer of declinations il,l Indian 
cases. Often the tribal court \~ill institute prosecu
tion under these circumstances. 

Recommendations 

The Department of' Justice's' performance in the 
prosecution of Indian cases, while not discriminatorY, 
fails to incorporate the dual responsibility of state 
as well as federal prosecu.tor to Indian tribes. Tribal 
court systems must be vast:ly improved and strengthened 
in,order ~o achieve the kind of criminal justice system 
wh~ch Ind~an people need. However, improved prosecution 
of Indian cases federal·ly can be of major ass'istance in 
that effort. Since the bulk of Indian reservations 
are located in less than ten federal districts, the 
problem is of manageable size. The task force recom~ 
mends that at leas,t one additional ass~stant u.S. 
Attorney be ass~gned to each of the districts ~/hIch have a 



272 

signi fit:ant number of Indian cases. The sole responsi
bilit o. these assistants \~oul ~. 0 war' 1. 

Indloan cases an communlo tloes l.n t 1e district to\~ard t 
goal of"'mi ec love federal rosecution of ~ 
cases. n a lotloon lot loS recommended that an Indian 
desk in the Criminal Division or a similar headauarters 
coordinating staff (see "Coordinat:ion of DOJ Indian 
Matters," infra.) be created to provide Departmental 
support and liaison to the assistants in the field. 
Responsibilities would include: 

i2.1 

(a) Establishing better communication and 
coordination among all elements of the 
federal criminal justice system and 
Indian tribes; 

(b) Working with FBI agents and'FBI training 
personnel to develop a greater degree of 
specialized expertise on Indian law and 
reservation investigations among agents 
assigned to reservation areas; 

(e) ~'i'orking with-.BIA and FBI investigators to 
insure effective, thorough presentment of 
cases to U.S. Attorn~ys; 

(d) Developing standards of prosecution for 
Indian ,cases which reflect the Depar~~cnt's 
role as state aS,well as federal prosecutor; 

(e) Developing \'lays to gain greater cooperation 
from lJldian people in the prosecution of cases 
inclu"ing the assignment of a representative 
of t~~ ~ibal government to work with the 
O.S. Attorn.ey's office in overcoming language 
and cultural barriers, and to keep the tribe 
advised of the status of cases; i2I 

,,(f) Institute methods f;r usin~ the magistrate 
system more effectively so as to favor making 
arrests over seeking indictments and for 
diverting federal misdemeanor cases to rnagis
t~ate court for disposition. 

The. U.S. Attorney for the District of U,tah has 
initiated such a system. 

. ',~ 
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(h) 

(i) 

. (j) 
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Involving tho federal courts in the cfi"c·:.:-t 
to make justice less remote to Indians 'by 
periodically sitting in areas 'near reser\'a~ 
tions and increasing the ,numbers of Indians 
oq juries; . 

Revie\~ing and updating Departmental directives 
for FBI intelligence gathering a~tivities 
on Indian reservatiops; . 

Assisting tribes in their codification of tribal 
law so as to create a coherent scheme of 
federal, tribal offenses; and 

Assisting the Department in developing 
reasonable legal and legislative approaches 
to Indian jurisdictio~.and related issues. 

D. Tribal Courts 

Tribal courts are the least developed, yet potentially 
the most important component of jurisdiction over Indian 
reserva~ions. The great bulk of offenses occurring in 
Indian country are handled by the tribal courts. Where 
a defendant can be charged in either federal or tribal 
court, the u. S'. Attorney \~ill often decline prosecution 
in favor of tribal court action. Tribal courts play 
an important role in the Indian criminal justice 
system and understanding their development, problems, 
and potential is central to an assessment of where 
the system should be goin~. 

Tribal courts exist by virtue of the inherent 
sovereignty of Indian tribes. They do not derive 
their po\~er from the fede:z;-al government, though they 
are limited by it. At one time, most tr~bal courts 
were created and operated pursuant to regulations 
promulgated by the Bureau of Indian Affairs. These 
courts, 50/ with judges appoin,ted and paid by the DIA, 
have declined in numbers in recent years as ,.,~.:;t tribes, 
in the move for tribal sovereignty, have al;,tt(' ':'0 set 
up their o~m courts free from BIA control. 'l'oday, of 
the approximately 110 tribal courts, only about brenty 
are Courts of Indian Offenses. 

50/ The reference is to Title 25 of the Code of Federal 
Regula ±.ions. 
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Tribql court criminal jurisdiction i$ ... ::.:.·,:,~c ;:~ 
federal statute to crimes punishable by a m:\;,:".;:·,l:;i of 
six months in prison and $500 fine.5l/ . Revi.m,· 'in 
federal court is limited to that avaI-lable ~y the 
writ of habeas corpus. Civil jurisdiction is unlimited, 
and there is no provision for revie\~. Nost tribes . 
limit criminal jurisdiction to cases involving tribal 
members or other Indians. Increasihgly, hOI~ever, 
tribes are amending their tribal codes to assert 
jurisdiction over all persons, including non-Indians, 
on the reservation. This trend is becoming" a. source 
of additional strength for tribal court systems but 
it is also incl:'easing tension betl~een Indiam; and the 
states in which tr,ey reside in some instances. 

Tribal courts share jurisdiction with federal 
and state courts. Jurisdiction iso'lerlapping and 
oft.en ambiguous leaving each of the components of 
the system uncertain ae to the ext~nt,of its authority. 
It is unclear, for instance, \~hether tribal courts may 
exer.:!ise jurisdiction over non-Indians. I,t' is also' 
unclear Iolhether tribal courts have concurrent juris
diction '.;ith the federirl government over the 13 felonies 
set for~h in the Major Crimes Act, 18 U.S.C. §ll53. . 
Nith the exception of .the 1968 Civil Rights Act, 'which 
limi ts punishment and requires c,ertain procedural 
protections, there is no federal statute I"hich defines 
the jurisdiction of tribal courts. As a general rule, 
tribal courts handle only minor or misdemeanor-t,:{pe' 
offenses and federal c.ourts handle only major crimes 
and those misdemeanors which involve non-Indians. 
Except in those states I"here partial or complete 
jurisdiction has been acquired pursuant to Public 
Law 280, state court jurisdiction exists only over 
reservation crimes in which both the offe'nder and the 
victim are non-Indiun. 

'. ~~ith federal jurisC:l:;:tion limited to 13 major 
crimes and state jurisdiction remaining, with few 
exceptions, of negligible scope, tribal go\rernments 
have found themselves vested with all remaining 
authority for 'the maintenance of law and order on 

511 1968 CivL. Rights Act, 25 U.S.C., Sec. 1302. S.l, the 
proposed comprehensive :r.'evision of the Federal Crimina: 
Code, stipulated an increase in the fine portion of 
tribal court jurisdiction to $10,000. The I;,ldian 
jurisdiction port.ion of S.l has recen't1y beCl"l removed 
and will I?e cons~dcred by the Congress as sep£lrat,e 
legislation. (See discussion o~ jurisdictionl sU:":<:1!.) 
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the rescn'a tio:1. (I\'e:: time, this system has brought 
before t=ibal courts a complex case burden. \~hich' exceeds 
the trainina and f~ciliti~s available to tribal judges.· 
Compounding-thc problem is the enormous increase in 
n~~bers of cases brought before the Indian judiciary 
in recent vears. Over a hundred thousand cases are 
curren t:.ly handled by tribal courts annu,~.lly. 

. Tribal courts operate in a manner similar to 
Justice of the Peace courts or'other courts of limited 
jurisdiction which exist in state systems. As a rule 
the judges have no fonnal legal background. Procedures 
are rudimentary. The a.ppearance of attorneys is unusual 
and jury trials are ra,re •. 'rribal courts are often 
enmeshed in the internal politics of the tribe. Separa
tion of l?O\~ers is oft'=n a foreign concept. Tribal 
judges are usually a9pointed by the tribal chairman 
and often serve at his pleasure. In some cases, the' 
tribal judge is under the control of the' chief of 
police. Pay is poor and turnover is high. Courtroom 
facilities and record keeping systems are usually 
inadequate or non-existent. With a few notable excep
tions, tribal courts are not capable of complying with 
the 1968 Civil Rights Act which extended to Indian 
tribes most of the criminal procedural guarantees 
mandated by the Bill of Rights. 

Tribal court needs include: (1) improved training 
for tribal court judges; (2) increased salaries; (3) 
mechanisms to insure se",aration of pO\~ers and reduced 
political interfer.ence; (4) mOdernized crL~inal codes; 
(5) improved record keeping systems; (6) improved 
courtroom and detention facilities; and (7) access to 
legal expertise. 

These deficiencies notwithstanding, it is important 
to emphasize that tribal courts are, in many cases, no 
different fro~ Justice of the Peace courts, municipal 
courts, or other courts of limited jurisdiction \o,'hich 
exist in state systems. Indian leaders are'rightfully 
sensitive to criticisms of tribal courts ~lhich presume 
that their problems are unique to Indian communities. 

Special mention needs to be made of the role of the 
BIll. special officer vis-a-vis the tribal judicial system. 
Almost all Indian reservations ~lhich are wi thin federal 
law enforcc:r:ent jurisdiction have assigned to them a 
criminal investigator or !.lpecial officer employed by 
the BIA. The special officer, in additiO!'l to his duties 
as criminal inves~igato~, acts as administrator or overseer 
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of reser·:at':'c;". 1 a,., enforcement actbrities. Often he 
is the de f,.cto chief of police and may even have the 
formal ITtle of police commissioner or director of la\v 
enforcc:r.cnt. Althouah the BIll. is aware of the need to 
main ta in a separation beb"een police and courts, as a 
practical matter the special officer is often the chief 
lega.l ad"'iser to the tribal judge. ~~hen the tribal 
judge has a problem, typically he asks the special 
officer \·,nat to do. This is not surprising as most 
tribes do not have a full-time tribal attorney on the 
reservation and the BIll. special officer is the person 
on the scene ,.;i th the most legal or at least la\-1 
enforcement experience. Some BrA special officers serve 
on the tribal corrmittee wh~ch chooses the tribal judge. 

Even more important is the fact that on some reserva
tions, the agency special officer, in effect, pays the salary 
of the tribal judge. The special officer wears blo hats: 
he is a criminal investigator and an administrator. In 
his capacity as aPministrator, he is in charge of all 
BIA services and funding to tribes \vhich relate to law 
enforcement, including the court system. On those 
reservatio:fs \~here the BIA funds the court, either 
directly or through contract ~,ith the tribe, the special 
officer develops and a~~i~isters the budget. Thus in 
a very real sense, the most important figure in the 
res.erva tiOll police system also controls the purse 
strings for the tribal judiciary. The special officer 
bridges the gap bet~.;een police and courts in a fashion 
which seriously undermines the traditionally desired 
separation of powers. 

~he BIll. is aware of the separation of powers problem. 
It has cautioned its special officers on the need to 
exercise restraint in providing legal advice to. or 
discussing particular cases with tribal judges. In 
addition, the BIll. has recently transferred tribal courts 
out of the Division of Law Enforcement Services and placed, 
it under the Division of Tribal Government Services. 
However, this transfer is a paper transfer only. The 
tribal courts function in the division to which it has 
been transferred is not staffed or funded. Neither has 
the transfer had an effect in the field where special 
officers continue to hav.e tribal courts as part of their 
budgetary responsibilities. 

Tribal courts have been a low priority item in the. 
reser~ation law enforcement system.52/ Both'th~ tribes 

52/ Law enforccment itself as'mentioned'earlier, has been' 
a low priority item within the BIll.. 
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and t!1e BJ:;-' ':.:1.'.'::: .:\::,~c.~d to thin}~ of 1<11., enforcement 
in term~ 0= ~oli~~ und ;<1ils, Tribal courts are in 
an embrvonic· staae of d~velop:nent and have' a long way 
to go b;fore they Idll be fully c<1pable of satisfying 
the needs of their communities and complying with 
federal law, HOI.,ever, the si tU<1tion is not devoid of 
encouraging ~igns. A number of factors point tm.,ard 
the improvement of tribal courts: 

(1) Tribes are beginning to w1derstand the 
central role that courts play in self
~overnment, The movement for Indian 
sovereignty has focusea attention on tribal 
courts as the principal mechanism for assert-· 
ing that sovereignty. 

(2) Congressional and administrative policy of 
self-det~rmination has encouraged tribes to 
develop institutions to handle their own 
affairs at all levels, 'including adjudication 
of disputes. . . 

(3) T~e BIA is beginning to accord some priority 
to judicial services and has allocated funds 
from itsFY 1976-.appropriation to each tribe 
on a contract basis to pay the salaries of 
.tribal judges and attendant personnel. 

(4) LEAA has provided funds in support of the Indian 
judiciary; most significantly, it has funded a 
tribal judge's training program sponsored by the 
National i'-_'llerican Inaian Court Judges Association 

. and a Na tional Tribal Court R,~form proj ect in 
conjunction with the BIA to assist in the trans
fer of tribal court programs from the BIA's 
Division of Law Enforcement Services to its 
Division 9f Tribal Government Services. 

(5) Through a variety of sources, tribes have obtained 
the benefit of legal services attorneys to advise 
them on the. various problems involved in setting 
up and operating tribal courts, revising tribal 

'codes and consti t'ltions, and other features of 
a viable judicial branch of gove~nment.53/ 

53/ Lav: schools are beginning to t.urn out significant numbers 
of Indian attorneys who are either returning to the 
reservation or are available to tribes through Indian 
law ce':lters. "Ten years ago Indian la'dyers \otere alr.lost 
non-e>~~stent. See gener<11ly Strickland, "Educating Indiar. 
La\otyers is Not Enough," 1972 Stude::nt Lawyer 4; Strickland, 
"Take Us by the Hand:'Cha11enges' of Becoming an Indian 
Lawyer" 2 Am. Ind. L. nev. 47 (1974). . 
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11octions To-ken' 

LEAA has funded some important training and assistance 
efforts to·.,ard strengthening tribal court systems. 

Reco!l'Jm=nda tions 

A strong, competent tribal court system is an essentia·l 
element in attaining effective reservation la\" enforcement. 
While federal performance in the prosecution of crimes in 
Indian cou~try must be improved, the effects would not 
be significant absent a greater emphasis on improvements 
in tribal court systems. While most of the problems 
associated \·,i th tribal courts are beyond the control or 
responsibility of the Justice Department and must be 
resolved by the tribes and the BIA, the Depar~~ent is 
highly dependent on progress in this component of the 
Indian criminal justice system in order t.o cO'.rry out its 
own responsibilities effectively. Therefore the Depart-

'ment should fully develop the avenues available to it in 
support of an improved tribal court system including the 
following: 

1. Expand the proportion of its total law enforce
ment funds for Indian tribes which LEAA grants to 
court programs; 

2. Support. legislation to increase fines which can 
be imposed by tribal courts; 

3. Propose legislation which ",ould revise and 
c~arify the jurisdiction of federal, state, and 
tribal courts over criminal and civil matters 
arising on Indian reservations; and 

4. Cooperate with the Department of Interior in 
'providing technical advice to tribes on the 
design and operation of the judicial branch of 
tribal governments. . . 

E. Civil Disturbances on Indian Reservations 

The frustration, bitterness and militancy' which exists 
on many Indian reservations today has been the cause of 
serious civil disturbance situations in recent years. 
Most notable is the Wounded Knee takeover in 1973 which 
resulted in the longest civil disturbance in our history. 
However, the factors which spawned 1'10 Ul1 ded Knee have not 
disappeared and e~ist on several reservations today. 
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Many observers believe '_" ,':" c:~,:-, '_!:bancez \\'ill increase 
as the Indians develop a ,,:':c;::-,er .sense of political strength 
in the face of government: :;'c~:h:,:!.·gy. Recent occupations, 
e.g. Shiprock, Ne',o/ ,Nexico; Yank to n, South Dakota; Eagl.! 
Bay, New York;" and Gresham, ~'i"isconsin, suggest that 
Indian civil disturbances will continue to pose a problem. 
Since the Department of Justice is vested '-Ii th authority 
to coordinate all civilian activities in response to civi.l 
disturbances", 54/ the task force wished to insure that 
the Department IS prepared to deal \dth reservation dis
turbances •. 

Currently the Department's civil disturbance procedures 
concentrate on domestic disorder in areas \,!here primary 
la\1 enforcement responsibility rests \1it:h state and local 
government. i"iith the exception of the District of Colu.'r.bia, 
the plan does not cover federal enclave disturbances at 
all.' ' 

The Department was subjected to severe criticism by the 
local press in South Dakota for its handling of the 
Yankton incident which occurred in early May and involved 
occupation-of a meat packing plant on the Yankton reserva
tion. "Federal indecision" vlas said to have nromnted 
the state law enforcement authorities to take-the-matter 
into their ovm hands altliough the reservation is a federal 
enclave and no-= within'the 5t",te's jurisdiction. Shortly 
after the Department decided to mobilize FBI-SWAT teams, 
the state police tear-gassed the plant and arrested~the 
occupants. Internally the matter \>Tas handled without a 
clear sense of the respective, rol,es of various units of 
the Department or of necessary lines of communication. 
The incident highlighted the need .,fo:;. guidelines directed 
tOVlard the special legal and tactical problems posed by 
disturbances on Indian reservations. 

~SlY civil disturbance on an Indian reservation brings 
into playa number of units of the Department; FBI; U.S. 
Marshals; Community Relations S.ervice; Ci·.ril Rights and 
Criminal divisions; and U.S. Attorneys. !-!effibers, of the 
task force have conducted cl series of meetings "IIi th 
concerned units of the Department and have prepar&d 
reco~~ended guidelines which will insure a sneedv, 
coordinated response to futur(l!"Indian disturbances. A 
draft of the guidelines, entitled "Special Procedures 

54/ Department of Justice memorandum "Revised Civil 
Disturbance Procedures," l-~ay, 1974 •.• 
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to be Implemented for Civil r:·ist:t:r02.!1CeS Occt.:rring on Federal 
Indian Reservations", has oea:1 c::'rct.:lated and approved by 
the relevant units of the De?artment ar-d are ready to be 
issued by the ~ttorney General pending whatever decision is 
made regarding coordination of Indian matters in the Depart
ment. This subject is treated later in· the report. 

Actions Taken 

Guidelines for DOJ handling of future civil disturbances 
have been prepared by the task force and approved by releva~t 
units of the Department. 

Recommendation 

Although fGderal reservation disturbances have elements 
in common l.,rith other civil disturbance situations, they,are 
unique to the extent that (a) in addition to the general 
laws of the United States, special laws are involved which 
depend for their .applicability bott, on the race of the 
offer-dcr and the victim; (b)' jurisdiction betl'leen federal, 
state, and tribal governments is ,complicated and often 
uncertain; (c) concerns and capabilities of tribal govern
ments must be considered; .. (d) the reservation setting often 
involves a non-Anglo culture with attendant communication 
and co~~unity relations problems; (e) it is often not 
possible to rely upon local (tribal or BIA) police; (f) 
there are special units of the Department which.need to be 
consulted where Indian matters are concerned,. e.g., the 
Office of India.n Rights; and (g) the Indian co:r.J1Iun~ty is 
making increased use of confrontation tactics to voice 
poli tical 'J'iel.,rs and create public awarenes;:; of grievances. 
The t,ask force recom:nends that the Attorney .General issue 
guidelines vlhich pertain specifically to Indian ri:!servations 
and which reflect the special circumstances they present. 

F. Law Enforceme.nt Crisis o~ Pine Ridge Reserv'ation 

The Pine Ridge'reservation is located in the south
western part of South Dakota ar.d has a po;:;-ulation .;if 
approximately. 11,500 56/ spread over 2.7 ~illion acres'. 
It is the home of the Ogla~.a Sioux tribe vlhich is among 
the poorest of the Indian tribes in the ~nited States. 

55! The Office of l1anagcment and Finance is currently updatins 
and revising. the DOJ Civil Distrubance l1anual vlhich is to 
cover all forms of .civil disturbance. The Indian reser
vation guidelines would presumably'be incorporated in the 
general manual. ' 

56/ Barch, 1973, BIA figures. 
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It is <l1so the home of some of the most militant Indian '. 
leaders and people in th~ n.:.tion, and it became, in spring, 
1973, the scene of the longest civil disturbance situati.on 
in American history, \~hich took place at the village of 
Wounded Knee, 'South Dakota. 

Conditions at Pine Ridge have deteriorated since 
occupation of lVoundcd Knee so that today there is a 
total breakdo\~n of 1a\., and order on th~t reservation. 
Murders and other incidents of violence and violations 
of civil rights occur regularly." A special grand jury 
has issued a number of indictments including charges 
against the current tribal chairman. The grand jury 
also issued a'pre1iminary ~eport severely criticizing 
the fede~a1 government's handling of reservation law 
enforcement and suggesting that 1a\'1 enforcement respon
sibilities be consolidated in the Department of Justice. 
The reservation is highly politicized and factionalism 
has created an atmosphere that frequently erupts into 
violence. Nany reservation residents are armed and few 
have the courage to travel the roads at night. Vi~li1ante 
groups have appeared and the last vestiges of commlmity 
confi~ence ~n a system of laws has vanished. 

Citing the joint responsibility of the Interic,r and 
Justice Departments for law enforcl~lOent on Indian reserva
tions I then Illterior Secretarv Mori:.on wrote to the Attorney 
General on !·larch 21, 1975 stating that "this continued 
breakdo ... rn of law and order on this Reservation and the 
seeds of the precipitating factors require our ·in·.mediat:.e 
attention to avoid the continued erosion of justice on 
Indian reservations." He suggested that the two Depart
rnent~ meet to discuss ways to resolve existing difficulties. 
The Attorney General requested the Office of Policy and 
Planning in its capacity as chair of the Department of 
Justice Task Force on Indian Matters to coordinate a 
Departnental respons"e to the Pine Ridge situation. 

On April 9, 1975, the Director of the Office of Policy 
and Planning: the Assistant Attorneys General of the 
Civil Rights and Criminal divisions: the u.s. Attorney 
for the.Dist+ict of South Dakota: and representatives 
from the FBI: U.S. l~arshals Service: and Executive Office 
for U.S. Attorneys, met with Interior Department officials 
to discuss the. crisis at Pine Ridge. The proposals developed 
at this meeting are outlined in Attorney General Levi's 
letter of A?ri1 21, 1975 to Secretary Morton (Tab G). 
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Some of th~ recO"'~I;el~a<: ',_:"Ol~'~, .~ave been implcmented. 
Others have not. Prog.:e~~ ::c:. date is as follO\~s: 

At the Department's urging, the federal judiciary 
has assigned an additional judge to the district 
for a period of 10 .. eeks in order to clear the 
backlog of Indian c:dminal ca,ses. 

Additional Assistant u.s. Attorneys have 
beE;!n assigned to the district. In addition, 
the staff of AOSAs has been temporarily supple
mented in order to clear the backlog of criminal 
cases which the a~ditional judge will hear. 

Because of inadequate facilities and general 
lack of security, the federal judge for'the 
Central Division of the district of South 
Dakota has refused the u.s. Attorney's request 
to have a Hagistrate schedule prcliminary 
criminal proceedings one day a week on the 
Pine Ridge reservation. 

The FBI has established a temporary office in 
Chadron, Nebraska, a short distance from Pine 
Ridge and has increased the number of special 
agents assigned to the area. 

The Department of Interior declined the Justice 
Department's offer to send U.S. Marshals Service 
personnel to the reservation. 

In addition, the Department of Interior has taken a 
number of steps to improve the la\-T enforcement situation 
at Pine Ridge. A special commission appointed by the 
Secretary t~as sent to the reservation to determine the 
causes of the current crisis and to develop recommendations. 
The corr~ission submitted it~ final renort in June, 1975. 
Based on information developed by the - commis,sion and the 
Bureau of Indian Affairs, the Interior Department increased 
the numbel: of BIA police on the reservation, provided new 
police cars, uniforms, and other equipment to the BIA police 
force, and replaced the BIA superintendent for the reserva
tion as well as the chief of police. Interior also increased 
funding to the tribal court and has attempted to imporve 
the delivery of social services to the reservation. 

However, the la\o1 enforcement situation at Pine Ridge 
has not improved. Rather, conditions continue to deterior~te; 
On June 26, 1975,. bro FBI agents were shot and killed on the 
reservation while attempting to serve arli'est warrants. An 



283 

-63-

Indian \~as also killed in the shoot-out whic!l follol,'ed 
the death of the FBI agents. The FBI has 'launched a 
massive investigation, which is still continuing. The 
large number of FBI agents 011 the reservation has 
increased tensions and has resulted in numerous com
plaints of harrassment, illegal searches, and general 
disruption of the reservation. The extreme factionali
zation of the reservation community persists as does 
the high crime rate. . 

As a result, South Dakota Senator James Abo'Urezk 
met with Attorney General Levi and Interior secretary 
Hathal~ay in early July, 1975, end requested that the 
U.S. Marshals Service (USMS) be placed in charge of 
criminal law enforcement activities and crime prevention 
progr~us at Pine Ridge. In response to that request, 
the Justice Department prepared and forl-Jarded to the 
Interior Department for consideration a plan detailing 
how the Abourezk proposal could.be implemented. The 
Interior Depart.nent's response was: (l) U.S. Harshals 
shall be utilized i:l a lal., enforcement capacity at Pine 
Ridge at this time; (2) additional steps< "",ill be taken 
by Interior to upgrade and improve the law enforcement 
capability on the reservation. The Justice Depart.nent 
has advised Interior t.hat it does not believe that this 
is a sufficient response "to ~eet the immediate and critical 
law enforce~ent needs of the reservation and that the 
Justice Depart.'llent remains \·,illing to ass'U.ue responsibility 
for restoration of order at Pine Ridge in accordance with 
the plan prepared by the Harshals Service. 

Actions Taken 

1. An additional judge has been assigned to the district 
of South Dakota at the reauest of the Department to 
clear the backlog of criminal. cases. The Department 
has assigned additional prosecutors to the district 
to assist in this effort. 

2. The Department has offered the assistance of the 
U.S. Narshals Service to the Department of Interior 
as a means of restoring law and order to the reserva
tion. 

Recommendation 

The Pine Ridge situation is not an isolated case. 
Rather it is an example of a more qdvanced state of the 
alarming disarray. that exists on many reservations tcday. 
The conditions which exist at Pine Ridge, ~lounded Knee 
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nobTithst~nding, exist else,,,here. If decici\'e action 
is not taken to rebuild confidence in the Indian 
criminal justicesystern, the Pine Ridge story could 
cease to be unusual. The task force recommends that 
the Department continue to monitor developments at 
Pine Ridge and participate in further efforts to 
develop a joint program with the Department of Interior. 
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COORDINATION OF INDIAN r,lATTERS ~:N lJO,j' 

Although the mission of the task force \~as to 
review and make recommendations on. substan.tiveissues 
relating to Indian work, we .found that a considerable 
share of our effort was expended in acting as a 
coordinator and focal point within the Department for· 
an unanticipa,ted stream of Indian matters and problems 
which arose. 

Among the ad ~ functions we handled are the 
fOllowing: 

1. Membership on an 1n~er-agency task force on 
the Indian census. The census is to provide a 
more accurate data base for disbursal of federal 
revenue sharing funds and for pro'gram planning 
in education, health and other services. 

2 •• Assisted in drafting legislation on Freedom 
of Information Act amen~ents seeking to exempt 
the Department of Interior, in its capacit~ as 
trustee, from reqn·irements to divulge informa
about tribal assets and resources. 

3. ~estified before the Congress on matters of 
Indian law enforcement and jurisdiction and 
worked with representatives of the Department 
of Interior and the Congress on Innian Trust 
Counsel Authority legislation. 

4. Coordinated a series of meetings and state
ments between DOJ ann the Department of Interior 
regarding la~l enforcement on the Pine Ridge 
reservation. 

5. Assisted the Office of the Deputy Attorney 
General in monitoring and responding to several 
Indian civil disturbance situations. 

6. Frequently met with national I:ndian organi
zation representatives,'tribal leaders, tribal 
attorneys, and Indian c;mperts concerning 
(a) complaints of FBI harrassment and improper 
intelligence activities, and (b) imoroved legnl 
representation and law enforceme~t,-as,well as 
on specific cas~s or problems. 

62-696 0 - 80 - 19 
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Therefore, in addition to pre's~nting findings 
and reconunendations on the sUbstantive areas of 
review, the task force Idshes to call attention to 
the need for improved coordination of Indian matters 
in the Department and to make reconunendations on how 
to meet that need. 

Currently, every division, except Antitrust, has 
some litigative responsibilities concerning' Indians. 
In addition, the Solicitor General's Office processes 
a significant number of. appeals concerning Indian 
related issues. The Land and Natural Resources 
division handles the greatest volume of Indian 
li tiga tion. 

Division 

Civil 

Civil Rights 
Office of Indian R~~hts 

Criminal 
General Crimes 

Land and Natural Resources 
General Litigation 
Indian Claims 
Indian Resources 

Tax 

Solicitor General 

"'Negligible 

Approximate Nan-Years 

* 

15 1/2 

2 1/4 

(; 

30 
.15 

* 
. 1 

Neither the Civil division nor the Tax division 
hav7 se~tions which devote any significant portion of 
the1r t1me or resources to Indian matters • 

. The Lands division's responsibilities toward 
Ind1ans are stated at 28 C.F.R. §O.65. which generally 
p~a~e~ all civ·il litigation responsibility in that 
d1v1s10n, except for that delegated tQ the Civil Rights. 
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division. Responsibility is currently apportioned 
among the General Litigation, Indian Resource~~ <:nd 
Indian Claims sections. 

The Criminal division's responsibilities towa~d 
Indians are implied at 28 C.F.R. §.55 .,hieh notes that 
the division is responsible for. j!.ll prosecutions of . 
federal,crimes not otherwise specifically assigned. 
Currently, this responsibility is primarily handled 
by the General Crimes section which deals ,d th tho:! 
Indian country crimes enumerated at 18 U.S.C. §§ 1151-
1165. 

The Civil 'Rights division's responsibilities 
to\~ard Indians are set forth at 28 C.F.R.§.50 which 
requires the division to enforce the general civil 
rights statutes as they affect Indians and to enforce 
the Indian Sil;!. of Rights. Such. enforceme:nt inc,luc.es 
the use of criminal and 'civil statutes. This div.ision 
has the Office of Indian Rights as its principal 
enforcer. . 

The various offices of the united States Attorney 
also handle Indian litigation. The vol~~e of Indian 
related litigation conducted by these offices as a 
whole is unknown. About 1/3 of the U. S. Attorneys 
have some Indian cases in ,their dis,tricts but the· 
volume constitutes a significant p(')rtion of the case 
load in approximately 10 distric·ts .• W 

In additiori, the non-litigating units of the 
Department have important responsibilities in Indian 
matters. The FBI ·isinvolved in major criF-es investi
gations on Inp.ia'n :z:'eservat~j,ons and ma,intains supervisory 
personnel for crR (Crime on Indian Reservations) matters 
at headquarters. ' It also provides training assistance 
to the BIA in the field and through the Na,tional Police 
Academy at Quantico, Virginia. 

W ,For example, in FY 74 eleven dis,tricts brought 
more than 10 cases under. 18 U.S.C., §1153. They 
were: Arizona - 220; Minnesota - 11; Hontana 
- 107; Nebraska - 44: NeYl Nexico - 75: North 
Carolina, \'lestern - 21; North Dakota - 72; 

'Oregon -.15; South Dakota 338; vlashington, 
Eastern - 12; and \'lY0!l'ing - 220:. 
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LEAA has a national Indiances:~ :l.:lc. ?c=sonnel in 
several regional offices who grant and administer a 
multi-million dollar program of assistance to 
individual tribes and Indian organizations in the 
criminal justice area. LEAA has been a resource of 
major· significance and influence. Its mission is extra
ordinarily \vell suited to meet the needs of Indian 
tribes and the most common point of contact with the 
Department for most Indians will have been throus-h LEAl\. 
and its programs. LEA.,\ has developed an excellent 
Indian program and positive contacts and co~~unication 
with Indian people. It· is a_source of expertise which 
·should be far more extensively utilized by other units 
of the Department. 

The United States Marshals Service has played a 
major role in past Indian civil disturbances and in 
reservation police training. 

The community Relations Service has been heavily 
involved in Indian civil disturbance situations and 
will be providing expertise on conflict resolution and 
negotiation in future police and tribal government 
training programs. . 

This fragmented arrangement has dra\\"n a good deal 
of criticism from within the Depar~~ent and without. 
The criticism falls mainly into t\vO cate.gories: 

. Each Departmental unit' and United States 
Att.orney has differing policy vie~ls on how 
Indian matters should be handled. Instead 
of reflecting one view as the Department 
strives to do in most other areas, such as 
with tax or antitrust matters, we c~nsist
ently treat Indian affairs differently 
depending on where the matter falls in the 
Department and ~lho handles it. Our 
performance is inconsistent .and not guided 
by a commonly understood philosophy or 
overall position. 

Representatives of other federal agencies, 
the legislative branch, Indian tribes and 
organizaticns, and. members of the public 
commonly cOlnplain of fragmentation in the 
Department and the confusion it causes when 
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information or assistance is sought. ..There 
is no principal policy level point in the 
Depar!:ntent· where Indian isst:.~s are addressed 
on behalf of the Attornev General orthro.ugh 
which the Department spt;aks to oti,!er parts 
of the govern~ent of the public. 

The present structure has proven its ,lack of 
effectiveness in several recent circumsta,nces. A' 
serious example was the \ .. ounded Knee ta.keover in ,~hich 
many parts cf the Department were involved and in ,,;h:i,ch 
the Department was clearly without an Indian po+icy or 
policy maker Idth background in Indian matters. The' 
subseq~ent prosecutions suffered ~argely due to a lack 
of informed Departm~ntal leadership and coordina~ion. 

Litigation also suffers due to inconsistent position 
being taken in different parts of the Department. For 
example the position that the United States Attorney in. 
Montana took in, United States v. ·Blackfeet Tribe, . 
(Montana) was diametrically opposed to the pos:ition being 
taken by the Solicitor Gene.ral lnUni ted States v. 
Mazurie, (t'lyoming) in the. Supreme court. In Uniterl State: 
v. Blackfeet Tribe, the United States Attorney was ar~u~n' 
that tribes I~€:re similar. to social _o.cganiza tions ,,'hile 
the Solicitor General was arguipg in Mazurie that such a 
notion was specifically repudiated in a long' line, of 
federal cases "Ihich recognized Indian tribes as govern-
mental entities. . 

More serious, hOI~ever, is the example of Olioh1',nt 
v. Schlie, a case now before the .Ninth Circuit Court of 
Appeals in "Ihicn we have been asked :to file an amicus 
brief and in which we represented the Department oi. 
Interior as a· party at the di~trict court level. The 
case presents issues of tribal jurisdiction over non
Indians which are fundamental questions. of law and. policy 
and which have not been Ii tiga ted to date. .The U.S. 
Attorney in the district wrote the Lands division recuest-
ing guidance. ,This was appropriate since Lands has -. . 
tradi.tionally handled matters of treaty and reservation 
land status. Because the iSSUeS were raised in ,the 
context of a habeas corpus petition, ·Lands passed the 
matter to the Criminal division. The U.S. Attorney "las 
advised by the Criminal division to oroceed with the case 
on 'the habeas corpus issue but ,~as given no guidance on 
the jurisdiction questions. The facts and arguments ',;ere 
poor~,y deve.loped .:1t the district court level largely dlle 
to a la~k of guidance from the Department. 



290 

Subsequently the case was appealed to the Ninth 
Circui t Court of Appeals. The D'~partment of Interior, 
which earlier had iclentified the broad issu~s and asked 
that they be carefully considered at the district court 
level, r:::questad that the Civil Rights division review 
the case and develop a government position 011 the , 
jurisdiction questions for amicus purposes at'the a?p~alS 
level. Oliohant is not a civil rights case butra.tne . .:' 
a criminal case which present.!:: jurisdictional issues 
evolving from questions of treaty and reservation land 
status, matters handled by the Lands division. Ho\~ever,· 
the Civil Rights division developed the arg~~ents f=~m 
within the Department :l;or Solicitor General conside'raticn. 
The Solic'itor General is currently 'faced \-iith the decision 
of whether or not to f:Ue an amicus brief on importan;: . 
legal and policy issues in a case in which the government' 
was a party at the district level bu:!:, in \-/hich t.he 
record makes it extremely difficult to present a well 
crafted position. 

Unfortunately, there 'is a cas~ involving a major 
crimes violation on the ChoctaN" reservation in Hississippi 
running a similar circuit in the Departrr.ent at this time. 
It involves similar i~sues which should be carefully 
analyzed at the outset and instead it is being passed 
from one division to another becaUSE! no on.a is charged 
with overall responsibility to handle such rnatte:t;s .• , ' 
The situation is complicated by the fact that there are 
a list of statutes relating to Indians over which sUper
vision is a subject of disagreement among the ,li~igating 
qivisions at this time. . 

The task force' s e:>:perien~e in being called upon to 
play a line coordinating role corr.bined ~li th a. record of 
deficiencies in past and present performance by the 
Department in handling Indian litigation and policy form 
the basis for the task force reco~"endation on im~roved 
coordination of Indian matters in the Department.: Options 
for improving coordination are presented and discussed 
below. The task force has not made a recorrmendation on 
which option it believes to be most suitable. 

Option A - Task Force and Deputy Attorney General Coordinat: 

Under this option, the current organizational structure 
would be maintained with udditional personnel assigned to 
certain U. S. Attorney offices and th~ Criminal division 
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as outlined in this recort, see S\lpra, to strengthen 
their efforts. The ta;k force \~ould be charged to 
develop recommendations on jurisdiction and adminis
trative placement of reservation police responsibility 
and would, .in addi:tion, continue to proviae coordina-
1;ion '"ithin the Department for Indian matters. Once 
the task force has finished its substantive work, the 
coordinating function' would revert to the Office of 
the Deputy Attorney General as a permanent r'esponsibilitY· 
The Deputy Attorney General would draw on the units of 
the Depart~ent with substantial Indian responsibilities 
and expertise to carry out th~s responsibility. 

Discussion, 

The strength of this approach lies in creating a 
focal point at a policy. level (the Office of the Deputy 
Attorney' General) ~/ithin the Department for handling 
Indian issues. It ,.;ould improve communication both 
wi'thin and outside the Departll1ent without the disadva~tages 
of creating a new bureaucracy. Since the coordination 
function is necessary but does not present a heavy work
load, this loose arrangement is suitable. It places 
decision making at an ~uthoritative point in the Depart
ment, and pr.ovides an overseer level of revie\'1 to all par1:s 
of the Department, litigative a,nd non-litigative. The 
Executive Office for U. S. Attorneys aild the Lands and 
Criminal divisions support this option. The Civil Rights 
division and the Office of Policy and Planning oppose ,it. 
The other members of the task force have not taken a 
P?sition. 

The \'leakness of ~the optioil lies in discharging what 
are essentially line responsibilities through a co~~ittee 
and 'subsequently an office within the Department which is 
removed from daily involvement with the issues. The. 
rightful role of the task force is to review the subject~ 
before it, de'l:elop recommendations and disband. It should 
not be diverted into other areas. Responsibility for 
coordination should be brought to the Deputy Attorney 
General level only under unusual circumstances and in 
difficult situations. The Office,of the Deputy Attorney 
General is an inappropriate 'place from which to ,carry 
out ongoing operational responsibilities and coordination 
would suffer from a lack of continuity and institutional 
memory inherent in the 'Office of the Deputy Attorney 
General. In addition, it is unlikely that any but the 
most pressing n.atters would reach the Deputy Attorney 
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General "lith the result . that no one would be in charge 
on a daily ?asis much as at present. 

Option B ~ Consolidation of major l'i tic:ative functions 
into one division under a Deputv ASS;lstant Attorne.v 
General 

Under this option the Indian work currently performed 
by the Office of Indian Rights - Civil Rights division; 
General Crimes section - Criminal division; and I~dian 
Resources section - Land and~atural Resources division 
would be consolidated to create a new unit in the Lands 
div~sion under the leadership of a Deputy Assistant 
Attorney General. Section chiefs would be designated 
for each of the unit's areas of responsibility (civil 
rights, Indian resources, criminal) and the division 
would be renamed to reflect Indian work as an area of 
major responsibility, e. g., Natural Resources and India.n 
~ffairs division. 

Discussion 

The strength of this option lies in providing a 
structure through which a continuing institutional 
responsibility can be discharged. It merges our major 
legal duties under one policy level head in the division 
which currently has the greatest share of'those duties. 
It thereby makes clear that someone is charged "lith 
speaking on behalf of the Department in Indian matter~ 
and that problems and deficiencies relating to our Indian 
responsibilities will be brought to the attention of an 
Assistant Attorney General, Deputy Attorney General and 
Attorney Generai as necessary. Although it does not 
combine all Indian functions, it would provide a platform 
from which to significantly strengthen the level and 
depth of communicatiori and coordination with other 
operating I'ndian programs in the Department and Itlould 
handle all but the most serious matters at an aoorooriate 
line level in the Department. The Civil Rights-division 
and the Office of Policy and Planning support this option. 
The Executive Office 'for U. S. Attorneys, Lands and 
Criminal divisions oppose it. The other Il'.embersof the 
task force have not taken a position. 

The weakness in this option lies in the problems 
and'disadvantages of creating a new bureaucracy. Some 
fragmentation would continue to exist. Principally, LEAA 
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c.nd FBI Indian work would still be' handled b~' those 
units and Sppreme Court Litigation \~ould necessarily 
remain with the Solicitor General. Combining civil 
and c~iminal work under the Lands division might 
result in a lessening of quality and expertise on 
civil rights and criminal matters since they would no 
longer be in the divisions charged \~ith primary respon
sibility in those areas. Better performance shou14 be 
achieved not b~' consolidating but by strengthening the 
respective units of the Department with Indian respon
sibilities as has recently been done by creation of a 
new Indian resources section in the Lands division and 
as has baen recommended, see supra., regarding the 
Criminal division and U. S. Attorneys. The serious 
need for coordination in the Department involves other 
units of the Department at least as much as the 
litigating units. Thus improved coordination \~ould be 
on1y partially assured through this option.. The Of:Eic~ 
of the Deputy Attorney General and the Attorney General 
would still be required to be involved with issues of 
major pOlicy such as Indian civil disturbances, 
reservation crime, and inter-agency problems. 
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SUHI-iARY AND RECOHl-lENDATIONS 

This report has outlined the work of the DOJ 
task force on Indian matters to date, made recommen
dations for change, and identified two areas \~hi.ch 
require further examination. This chapter summarizes 
the report and presents a restatement of the 
reco~~endations for action made by the task force. 

" Summary 

Indians have' a unique and special legal relation
ship with the federal government entitling them to 
protection and support. The relationship has been 
likened to the responsibility o",ed by a guardian to his 
ward. 58/ Numerous cases, treaties a,nd statutes have 
described this special relationship and the, obligations 
",hich accompany it. Tribes are sovereign nations with 
respect to internal self-government and are not limited 
by any of the provisions of the Constitution \'Ihich are 
applicable to the states and the federal governmen,t. 59/ 

. 'The power of self-goveTnment derives not from Congr~ssicnal 
delegation but from the inherent power of sovereignt::'. 
This quasi-sovereignty affects all aspects of the federal 
government's relationship with Indians and makes Indian 
law exceedingly comple:", particularly \~ith respect to 
Indian rights vis-a-vis state governments and private 
parties. 

The legal authorities which establish this relation
ship are summarized in, Chambers, "Judicial Enforcemen~ 
of the Federal 'l'rust Responsibilities to Indians" 
27 Standard L. Rev. 1213 (1975). 

Talton v. Hayes, 163 U.S. 376 (1896). HO\>lever, in 196, 
Congress passed the Indian Civil Rights Act, 25 U.S.C. 
Section 1301 et seq. (1970) which extended to Indian 
tribes some of the protections contained in the Bill 
of Rights of the U.S. Constitution. The application 
of these provisions in the Indian context remains an 
area of intense dispute. See e.g., "The Indian Bill 
of Rights and the Constitutional Status of Tribal 
Governments" 82 Harvard Law Review, 1343 (1969); Ziont 
"In Defense of Tribal Sovereignty: An Analysis of 
Judicial Error in Construction of the Indian Civil 
Rights Act," 20 S. Oak. L. Rev.·l '(1975>1 Raismes, . 
"The Indian Civil Rights Act of 1968 and the Pursuit 
of Responsible Tribal Self-Government" 20 S~ Oak. L. 
Rev. 59 (1975). 
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The role of trustee for Indian-property and , 
\ ... elfare is carried out primarily by the Department of 
Interior. The Department of Justice is the attorney 
for the trustee and, by statute, for the tribes them
selves. In this capacity it should, insofar as 
possible, aid the Department of Interior in its ob1i-. 
gation to foster the legitimate aspirations'of Indian 

, tribes. 

Our direct responsibility involving Indians falls 
lnto three areas: (1) Indian_natural resource litigation1 
(2) jurisdiction in Indian country~ and (3) law enforce
ment on Indian reservations. 

A. Indian Natural Resourc~ Litigation 

There are reserved for federally 'recognized tribes 
some 55 million ac);"e's of land' in the United S'l:a tes. 
This land is held in trust by the united States for the 
benefit of Indian people. In no other area is the 
governm~nt cha.:-ged , ... it1;l. the fiquciary duty of representing 
the private interests of a particular group. In all other 
areas, the government i.s ch<;irged wi th advanoing the 
national public interest. . 

In representing Indian tribes, the Justice Department 
finds itself in an inherent conflict of interest. It 
must also represent numerous federal agencies, notably the 
Bureau of Reclamation and the Corps of Engineers, whose 
interests are often adverse to those of Indian tribes. 

The conflict of interest' issue involved in Indian 
natural resource litigation was the first subject of 
review by the task force. 

The task force recommended that there be created in 
the Lands 'Division a new section which would be responsible 
for trial and appellate litigation for the: United states 
in its role as trustee for the private rights of Indian 
people. In April, 1975, the Attorney General authorized 
implementation of that recommendation. Y-nown as the 
Indian Resources section of the Land and Natural Resources 
I?ivision, it has since been staffed with nine attorneys, 
l.nCl\lding a section chief, and six clerks •. Cases are 
currently being transfer.red to the section' from other 
sections in the division. The section does not have 
responsibility for appellate work on its cases • 

.. , 
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S. Jurisdiction in Indian Country 

Federal policy toward Indians has vascif'iated 
widely over the years. The lack of a long term con
sensus on whether Indians should be assimilated or 
remain culturally distinct has made the l.egal status 
of Indians complex and uncertain. The law defining 
civil and criminal jurisdiction in Indian country 
between the united States, the state, and the tribe 
is particularly confused and the source of many of 
the law enforcement problems ~ndians face. 

In the coming months, the Department will be 
faced with jurisdiction issues both in court cases and 
in heartngs on proposed legislation. The questions are 
difficult legally and diverse views on them exist within 
the Department. The, task force has initiated the lengthy 
process of developing a Departmental position en Indian 
jurisdiction issues. However a full discus'sion of juris
diction in Indian country and proposals for an a~~inis
trative·or legislative position have not yet been 
formtil~ted. It is important that the concerned units of 
the Department develop a coherent approach to Indian 
jurisdiction issues s~·that the Department can provide 
leadership in the national debate on this issue which 
is now u,nderway. 

c. Law Enforcement on Indian Reservations 

The federal government has jurisdiction over approxi
mately 90 Indian reservations in which approximately 
500,000 Indian reside. Large numbers of non-Indians also 
reside on these reservations. Law enforcement responsi
bilities are divided between the Department of the Interior 
and the Depar~~ent of Justice. Within Interior, the 
Bureau of Indian Affairs, through its division of Law 
Enforcement Services, provides police and other law 
enforcement personnel for most of the Indian reservations 
which are within federal jurisdiction. A numb&r of tribes 
provide their O\-Tn tribal police. Wi thin ~:!stit:e, tl"le' FBI 
investigates major crimes which occur on Indian reservation! 
and the U. S. Attorneys prosecute those crimes. In 
addition to the federal government and the tribes, states 
have l.imited law enforcement jurisdiction, pursuant to 
P.L. 2130, which varies from reservation to reservation • 

• 
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Hhi).r.' ,:,:col".nlcnd(ltions for impr'ovin'g police service 
on the l:e~r:::·.'atior. \dll not be available until thp. 
joint study i~ completed, the task force has ccrnpl~tcd 
its revic\>,' of the Department's direct reservation la\~ 
enforc-e:nent. responsibilities: (1) FBI investigation of 
major crir.:eG, and (2) U.s. Attorney prosecution of' 
Indian cases. 

Pursuant to 18 U.S.C. section 1153, the federal 
government ntis jurisdic:tion over 13 "major crimes" W 
committed b~' an Indian in Indian country. Intra-Indl.an 
offenses not covered by 18 U.S.C. section 1153 fall 
within the exclusive jurisdiction of tribal courts. 
The federal government also has jurisdiction over crimes 
committed in Indian country pursuant to 18 U.S.C. section 
1152, which extends federal enclave law to Indian 
reservations and includes the Assimilative Crimes Act, 
which assimilates state law for these offenses not 
federally defined. 18 U.S.C. section 1152 specifically 
exempts intra-Indian offenses. . 

. There 'is no clcar division of labor bet\'lcen the FBI 
and the BIA \~ith r.espect to investigation of c:rirnes 
occurring in Indian country. The BIA has trained criminal 
investigators (special officers) on most reservations. 
These special officers conduct the ini,tial investigation 
for the majority of ser~ous crimes which occur on Indian 
reservations. Most U.S. Attorneys, ho\~evel:', will not 
accept the findings of a BIA. special officer as a basis 
for making a decision on whether to prosecute. Instead, 
they require the FBI to conduct an independent investi
gation, often duplicatory of the BIA investigation, prior 
to authorizing prosecution~ Until the FBI inves,tigation 
is ~ompletetl, offenders, typically, remain a.t large. 

The BIA has submitted a formal request to the Depar.t
ment reco~~ending that the BIA reassume p~irnary 
responsibility for investigation of crimes occurring l.ll 
Indian country as had been their tradition prior ,to' tbe 
FBI's assumption of that role in the 19~O·s. 

61/ The thirteen crimes are murder, manslaughter, rape, 
carnal y.no~·11ggga, assault with intent to commit. rape, 
incest, assault with intent to kill, assault wi~h a 
dangerous weapon, assault resulting in ~erious bQdily 
injury, arson, burglary, robbery, and larce~y~ 

\ , 



~ 
i 

l 

297 

- 77 -

La,., ·enfol:cement on Indian reservations is in , 
serious trouble. The major crimes rate is SOt higher' 
on Indian rest~rvations than it is in rural A."1lerica as 
a whole. The violent crime rate on Indian reservations 
is eight time),; the rural rate although the property 
crime rate is, about half of the rural rate. The murder 
rate among Indians is three times that in rural areas 
while the assault rate is nine times as high. The 
number cif'cases brought under th'e l-lajor Crimes Act, has 
risen nearly 30~ in the past year. 60/ The percentage 
of unreporte~ crime is higher on reservations than 
else,,,here suggesting th~t . the- actual situation' is worse 
~an ~le stat.istics portray. 

Most Indian reserv-ations receive totally iilCl.d'eq'uate 
police services given their size and extraor,dinarily 
high rate of crime. It is particularl~ er.~arrassing 
that this exists in ~11 area of primarily' federal reGpon
sibili ty. This is not a 5i tuation ,,,here the federal . 
government serves as a model for other law enforcement 

. efforts. 

The day-to-day reliiPonsibility f~r reservation la\17 
enforcement rests \',i th BIA and tribal police .BIA a.nd 
tribal police are' presently inadequately trained, paid 
or organized to meet reservation law enforcement needs. 
Al though their budget has almost doubled for F~ 76, , 
there are many in, both the Department of Justice and 
Interior ,as well'as the Indian ,community who do not 
believe that the BIA" because of its predominant social 
service emphasis and tradition, will ever provide 
adequate law enforcemenf~ services to. Indian reservations" 
The Departments of . .:rustice and Interior, through the 
task force, have agreed ,to jointly examine the'issue of 
wh~re. in, the federal government the Indian: la'l7 erlfor,ce
ment function ought to ,be placed. This study is the 
second Inajor area requfring further attention by the 
Department. 

W During FY 73, the number of defendants against .. ;hom 
~edera~ court actions were initiated under 18 U.S.C. 
'§1153 totaled 404,. During ~ 74, the numbe: of 
defendants against whom court actions were initiated 
under 18 U.S.C. 01153 was 520, an increase of 28.7%. 

., .... 
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Most U.s. AttorneYs are \OTilling to make greater 
use of BI.A special officers and to 'accept cases directly 
from them or in joint presentations ,dth the FBI. They 
are not willing, however, to dispense with the FBI. FBI 
agents in the field state that the qualitj' of BIA 
special officers' invest'igati\l)ns is generally very good 
and that their investigative activities are indeed 
dupl±cative. They believe that the FBI role could be 
limited to one of assistance with difficult cases, cases 
involving certain areas of technical expertise not 
available to the special officers, o'r cases \~hich require' 
investigation beyond the borders of the rese.rvation. 

Our second direct law enforcement responsibility, 
prosecution of cases, is one about which a "lide gap exists 
bet\~een the expectations of Indian recipients and the 
goals of the government providers of the 'service. Indians 
believe the government, through the U. S. Attorneys, is 
doing an inadequate job. They believe the U. S. Attorneys 
decline such a disproportionately high percentage of 
Indian cases ~~at serious crime on the reservation goes 
unpunished. U. S. Attorneys believe the Indians do hot 
understand the limitations under Nhich they operate. The 
atmosphere is one in wnich criticism and dissatisfaction 
are abundant and communication and ml1tual understanding 
are at a minimum. 

Successful' prosecution of Indian cases is extremely 
difficult. Victims 'are often unwilling to testify. 
Communication is hindered by language and cultural , 
differences. Alcohol is involved in most cases. Indians 
usually regard federal court as a distant and foreign 
institution' and often seel;: to avoid having anything to do 
with it. U. S. Attorneys are committed to bringing cases 
they can win. Regardless of the seriousness of the offense, 
Indian cases present a range of problems anyone' of \olhich 
often defeats successful prosecution. Against these odds, 
it is difficult for a U. S. Attorney to justify great 
expenditures of time given competing demands on his 
resources., 

From what data are available it appears that the 
declination rate for Indian cases is no higher than for 
other categories of cases and that conscious or syst'ematic 
discriminator.! handling of Indian cases does not. exist. 
In-all categories of cases, Indian as well as non-Inciian, 
U.S. Attorney!;. decline about 75'6 of the cases ,presented 
to them by inVestigative agencies. 
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However, the statutory scheme· governing crime 
cc .. mmitted on Indian reservations requires that, in 
an:' ':ion to' its role as federal prosecutor, the federal 
CII' . .cnment must also fill the t"ole of state and local 
pr.osecutor. This is because states have no jurisdiction 
over most Indian reservations and tribal court juris
diction is extremely limited. 62/ 

By treating Indian country cases in the same manner 
as other federal criminal cases, U. S. Attorneys over
look the role of state/local prosecutor whi~h they must 
play. In failing to adapt prosecutive standards and 
practices to meet this responsibility, the government 
has contributed to the reservation crime probl~~ and 
undermined the confidence of ·Indian pei:Jple in a system of 
laws. 

In the long term, tribal courts have the potential 
to perform the state and local government role in the 
Indian criminal justice SystEUTl which is now largely 
unfilled and \~hich the -federal government is ill equipped 
to provide, However, at the present time tribal courts 
are the least developed component of tribal govern~ent 
systems. ~qe should actively encourage and assist tribal 
courts to become strong, effective institutions~ at the 
sallie time we cannot continue to oyerlook our responsibility 
as state/local in addition' to federal prosecutor in Indian 
cases. 

Recommendations 

Current flOii.1eral policy toward Indians, as outlined 
by President Nixon in 1970 and by Congress through recent 
statutes, is based on a philosophy of self'-determination 
for Indian people. 

The task force recommends that in accord with the 
general philosophy of self-determination, the Department 
of Justice adopt a policy of affirmativel~' advancing, 
through our investigative and prosecut.i.ve responsibilities. 

§Sf Six months in jail and/or a $500 fine is the limitation 
imposed on-tribal court action by the 1968 Indian Bill 
of Rig~ts, 25 U.S.C. 61302(7). 
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an Indian criminal jus't:.l.ce syst:cm \~hich creates the 
atmosphere of safety, stability and fairness necessary 
for Indian people to achieve their rightful aspirations 
and goals. The following are essential components of 
this policy: . 

1 •. Develop a. Departmental position on issues 
of jurisdiction on Indian reservations. 

2. Examine, in a joint Department of Justice
Interior effort, the appropriate administrative 
placement of reservation police services in the 
federal government'including the possibility of 
assigning reservation police responsibility to 
the Department of Justice. 

3. Urge LEAA to increase the proportion of 
discretionary funds granted to Indian crL~inal 
j u~tice programs. . . 

4. Increase the current DOJ level of training 
assistance, inclucing LE&~ funding, to BIA and 
tribal police prog~ams. 

5. Direct the U. S. Attornevs to deul directly 
with the BIA as an investigative agency comparable 
to other federal agencies, such as the U. S. 
Customs Service or· Postal Service, whose agents 
routinely present cases to the U. S. Attorney. 
This change wpuld be gradual and on a district
by-district ba~is with FBI assistance and 
support. 

6. Direct the FBI to (a) limit its investigative 
activities on Indian reservations to those 
investigations requested by the BIA or the U.S. 
Attorney and to those cases requiring their 
special expertise or cross jurisdictional 
capability; (b) assist BlA special officers in 
:assuming responsibility for present:nent of cases 
to u. S. Attorneys~' ,and (c) increase specialized 
training capability in reservation investigations 
and Indian law fO.r FBI agents assigned to 
reservation areas and for BIA and tribal police 
training programs. .:, . , 

62-696 0 - 80 - 20 
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7. Develop prosecutive guidelines and procedures 
"<Ihich recognize the governrner.-::" s responsibilit~{ , 
to ac~ both as fede~l and state/local prosecutor 
for Indian. reserJation crimes: improve conununica.., 
tion, contact'and cooperatior. with the tribes 
on matters of la\'l enforcement and criminal activity: 
involve the federal district an'd magistrate courts 
in an effort to make justice ~ess remote. 

8. Support the development of a strong" vastly 
expanded tribal court sys~em as an essential 
element in ·an e,i:fective Indian criminal justice 
system. . 

9. Issue civil disturbance guidelines which' 
incorporate the special characteristics of Indian 
reservations. 

, 10. Improve coor'dination of work relating to Indians 
and Indian litigation within the Department of 
Justice. . 

11. Request the President to authorize an inter
a·g.ency effort or c'onunission to evaluate and 
reorganize the .federal .relationship '<lith. Indian 
tribes to better ca'rry out the trust obligation. 
Criminal activity on resarvations, as in the society 
as a whole, relates to factors such as e~ployment, 
education, health and social values. The absence 
of a coordinated federal approach to these' basic 
issues renders improvements in the Indian crimina~ 
justice system of limi ted value. 

Implementation 

At the present time it would be impossible to 
implement such a policy absent (I) additional resources; 
and (2) a plan for improved coordination of Indian matters 
with~n the Department •. 

~. Additional resources 

Since the bulk of Indian reservations are located 
in less thari ten federal districts, the problem of 
additional resources' is of manageable size. The task 
for,ce recommends that· an additional assistant u. S. 
Attorney be assigned to each of the districts which have 
a la~ge Indian' reservation population to serve. The .. 
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full-time responsibility of this assistant would be to 
work with the Indian cases and communities in the 
district to\~ard more effective federal prosecution as 
described in the task force report and recommendations. 
In addition there should be established an Indian desk 
in the Criminal division to provide Departmental support 
and liaison to the assistants in the field. (This would 
not be necessary if option B, infra, is adopted.) 

U. 5. Attorneys support the addition of Indian. 
specialists to those offices which require assistance. 
The Criminal division currently handles Indian work in 
its General Crimes section. It does not feel a need for 
more attention to prosecution of Indian cases exists. It 
also holds that there are not criminal la~~ers available 
who would be interested in full-time assignment to Indian 
desk responsibilities. Unless' sufficient additional 
personnel and priority in the Criminal 'division are 
a.irected to.lard the goal of improved prosecution, the 
Department will never overcome the purely reactive stance 
it now takes with regard to Indian prosecution. 

2. A plan for improved coordination 

The final section of the task force r~'port 
entitled "Coordination of Indian Matters in the Deoartment 
of Justice" proposes two ways to provide better coordina
tion of Indian work in the Department. The task force has 
not made a recommendation on these options.. In sumlnary, 
they are as follows: 

Task Force and Deputv Attornev General Coordination 

This option ,provide's for loose coordination by the 
task force and l when its work is finished, by the Office 
of the Deputy Attorney General. The option meets the need 
faT. a focal pO,int in the Department for decision making 
and 'communication. Its weakness lies in handling ongoing 
operational work through a co~~ittee and in assigning 
coordinatic,m responsibilities to a group which has minimal 
authority to speak for the Department. It is favored by 
the Criminal and Lands divisions and the Executive Office 
for U. 5. Att.orneys. 
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Consolid.:ltion of Illdi.:m ~,',' .;" :,. O,',!? Division under 
a DCPU ty A,;sist.:ln t Attr7:::-:~f"G,~;:Ci.:l.L 

This plan calls fqr co~bining the !ndi.:ln liti~ative 
responsibilities of the Civil Rights, Criminal, and 
Lands divisions under a newly created Deputy Assistant 
Attorney General in the Land and Natural Resources 
division. tiith this plan the Department would 
insti tutionalize responsi'bili ty for a duty it is 
required~o discharge at a policy level in the 
Department. The major drawback rests ,.,ith creating 
a new bureaucrac~ ... and the opposition of t,.,o of the 
three uliits involved. This option is favored by the 
Civil Rights. division and the Office of Policy and 
Planning. 

~. - : 
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(; Uniteb £>lil!es iJl'pnrhnent DC r ':Urt 
1D~sl,ingIQn. U<!L 20:;30 

U.lsTANT It.TTORNIY G(NUAL 
OHIClo; L[CAL CDUNSI!.L 

2 1 tI,~R 1979 

Re: 

. " 

MEMORANDUM' FOR BENJAMIN R. CIVILETTI 
Deputy Attorney General 

Jurisdiction over "victimless" crimes committed 
.b:( non-I!ldians on Indian reservation's 

'., . :.' .' .. , .. ,' . 
. \" , 

This responds" to your" request for" our opinion l~hether 
so-called "victimless" crimes committed by non-Indi"ans on 
Indian reservations fall within the exclusive jurisdiction 

" 

of th", state or federal courts, or "hether jurisdiction is 
concurrent. The question posed is a difficult .one Y lvhose 
impoJ;tance is far from theoretical. He un~erstand ,that in 
the wake of Oliphant v. Suquamish Tribe, 435 U.S. 191 (1978), 
serious concern exis ts as to the adequacy of la'-1 enforcement ' 
on anu~ber of reservations. While many questions o~ policy 
may be involved in allocating 1a\v eriforcemen,t .resources, you' 
have asked -- as an initial step -- for our legal analysis 
of the juris!iictional limitations.' 

'" " In an opinion to you dated June 19, 1978, 've expressed 
the view that, although the question is not free from doubt. 
as a general matter existing la,~ appears to require that the 
states have exclusive jurisdiction l"1ith regard to victimless 
offenses committed by non-Indians. At your request, we have 

.. ~ .. .". 
1/ The fm"' writers ,~ho have touched obliquely on this question 
have expressed varying views. ~.~." Clint~n, Crimina·1. 
Jurisdiction Over Indian Lands, 18 Ariz. L. R~v. 503, 529-30 
(1976); Goldberg, Public Law 280: The Limits of State Juris
diction over Reservation Indians, 22 U.C.L.A. L. Rev. 535, 541 
n."25 (1975); Da\~s, Criminal Jurisdiction Over Indian Country 
in Arizona, 1 Ariz. L. Rev. 62, 73-74 (1959). 



319 

conce~ed. 15/ Square holdings to this effect are, however. 
rare. The Supreme Court'of North Dakota has held that state 
jurisdiction is ousted where federal jurisdiction under § 1152 
is seen to exist in cases where non-Indians have committed 

15/ See State of '~ashin!iiton v. Confederated Bands and Tribes 
or theyak~ma Ind~an Nat~on, 47 u.s.L.w.41H, 4113 (Jan. 16, 
19.79) ("State law reaches within the exterior boundaries of 
an Indian reservation only if it wbuld not infringe'on the 
right of reservation Indians to make their mmlaws and be 
ruled by them.' Williams v. Lee, 358 u.S. 217, 219-20 •. As 
a pract:ical matter, th~s· has meant that criminal offenses by 
or against Indians.have been subject·only to federal or tribal 
laws • • • except ,~h!lre Congress in the exercise of its plenary 
and exclusive power over India'n affair.s has 'expressly prov:i,ded 
that state laws shall apply'"); Williams v. Lee. 358 U.S'. at 
220 ("if crime was by or against an Ind~an tribal jurisdic-. 
tion or that expressly conferred on other (than.statel courts 
has remained exclusivell

); ide at n.5 ("Congress has granted to 
the federal courts exclusive jurisdiction over all major crimes. 
And non-Indians co~~itting crimes against Indians are now gen
erally tried in £ederal courts • • >. . "); Williams v. United 
States, 327 U.S.' 711, 714 (1946) (lithe laws and courtsc;r-tli'e 
Un~ted States, rather than those of Arizona, have jurisdiction.> 
over offenses committed on the reservation by one who is not 
an Indian against one who is an Indian") •. See also Bartkus v. 
Illinois, 359 'U.S. 121, 161 (1959) (Blac~, :y:-;- aissenting); • 
United States v. Cleveland, 503 F.2d 1067 (9.th eire 1975) 
(federal law appl~es to assault by non-Indian against an 
Indian). • , 

- 12 -
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offenses against Indians on the reservation. 16/ ~t least, " 
three other earlier cases suggest a contrary result, however, 
recognizing that, as in McBratney, the states have a continu~ 
ing interest in the prosecut~on of offenders against state 
law even while federal ptosecution may at the same time be 
warranted. 17/ 

Although it would mean that § 1152 could not be uniformly 
applied to provide ,for exclusive federal jUrisdiction in all 
cases of interracial crimes, a conclusion that both federal 
and state jurisdiction may lie where conduct on a reserva~ 
tion by a.non~Indian which presents a direct and immediate 
threat to an Indian person or property constitutes an offense 
against the laws of each sovereign could not be criticized 
as inconsistent or anomalous. Section 1153 was enacted many 
years after § 1152 had been introduced as part of the ~arly 
Trade and Intercourse Acts; its clear purpose was to'provide 
a feder,al forum for the prosecution of Indians charged "lith 
major crimes, a f,orum necessary precisely because 'no state 
jurisdiction over such crimes was contemplated.' Consis,tent 
with 'this purpose', § 1152 may p:roperly be 'read to preempt 
state attempts to prosecute Indian defendants ,for crimes 
against non"Indian;; as well. 

Incases involving a direct and immediate threat by a 
non-Indian defendant against an Indian person ,or property, 
however, a di~ferent result may be reqUired. The state 
interest in such cases, as recognized by McBratney, is 
strong. Section 1152 itself r~cognizes that where an Indian 
is charged with an interracial crime against '8. non-Indian, 

16/ State v. Kuntz, 66 N.W. 2d 53 (N.D. 1954) (stat~ prosecu
tron of non-Indian for unlawful killing 'of livestock of Indian 
on Indian reservation dismissed on grounds that federal juris-
diction of the offense, was ex~~usive).' " 

17/ See State v. NcAlhaney. 220 N.C. 387. ,17 S.E. 352 (1941) 
lState:fur4sd4ction upheld as to non-Indian charged with kid
napping Indian on Indian reservation); gri~on v. Coleman. l'Oreg. 
191 (1855) (territorial jurisdiction up e as to non-Indian 
charged with sale of liquor to Indian on reservation notwithstand
ing existence of comparable' offense under federal law)., See 
also United States v. Barnhart, 22 F. 285. 291 (D. Oreg. 11f<[4), 
"{reireral Jur4sdl.ction t~oula exist as to non-Indian charged with 
manslaughter of Indian on reservation even if state court had 
jurisdiction of offense under State law) (dicta). 

- 130-
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. sucn an offen';;e would cause direct injury to the Tribe and 
cannot therefore be regarded as truly "victimless." A 
second group of offenses that may directly implicate the 
Iridian community a:Z;:~2.n.~~_l!.s_I!.~!. crimes. committed by nan
Indian offenders in conjunction with Indian participants~ 
where the Indian participant, although willing~ is ~7ithiti 
the class of persons ~vhich a particular state statute is 
specifically designed ,to protect. Thus, federal jurisdiction 
will lie under 18 U.S. § 2032 for the statutory rape of an 
Indian girl, as would a charge of contributing to the delin
quency o,f ,a ,minor where assimilated into federal lal~ pursuant 
to 18 U.S.C. § l3~ _A.J'.I!~.,:.C!_g;~:>'~P.ELoff~l!.!'~~':1hich may. be, 

... pJ,mishable under the law of individual states and assimilated. 
into federal law pursuant to the Assimilative Crimes Act 
~~ould also seem intrinsically to involve the sort 6f threat that 
~lould cause federal jurisdiction to attach where an Indian 
victim may in fact be identified: Such crimes would include 

,..-reckless endangerment. crimin"!,l ._tre~p_ass_~_:rio~c,?r r,?~.~ an.d_ 
disruption of a public meeting or a worship service conducted 
by the Tribe. 

I~ certai; other cases; conduct which is generally 
prohibited because of its ill effects on society at large 
and not because it represents a particularized threat to 
specific individuals may nevertheless so specifically'~hreaten 
or endanger Indian persons or property that federal juris
diction may be asserted. 'rhus~.speeding in the vicinity of 

, an Indian school or in an 'Obvious attempt to scatter Indians'" 
collE!cted at'a tribal gathering; and a breach of the peace 
that borders on an assault may in unusual circumstances be 
seen to constitute a federal offense: 

III. 

Whatever the contours of the area in which federal 
jurisdiction may be asserted~ a final critical question re
mains to be consid,ered: whether state authorities may also 
legally charge a non-Indian offender ~~ith commission of an 
offense against state law or whether federal jurisdiction; 
insofar as it attaches, is exclusive. This issue is an 
exceedingly difficult one and many courts; without carefully 
considering the question, have assumed tqat federal juris
dictions whenever it obtains is exclusive. He nevertheless 

10 

62-696 0 - 80 - 21 
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believe that it is a matter which should not be regarded as 
settled before it h<,.s been fully explored by the courts. 
Although McBratney firmly establishes that state jurisdiction, 
where it a<.taches because of the ~bsence of a clear Indian 
victim, is exclusive,'we believe that, despite Supreme court 
dicta to the contrary, it does not neGessarily follow that, 
where an offense is stated. against a non-Indian defendant 
under federal lal~, state jurisdiction must be ousted. 

The exclusivity of federa.l jurisdiction vis-a-vis the 
states with regard to 18 U.S.C. § 1153, the Major Crimes Act, 
has been recognized, see, e.&., se~mour v. Superintendent, 
368 U.S. 35~ (1962), Diit has only ormally been addresse~ 
and decided in the last year. See United States v. John; 
98 S. Ct. 2547, 2550 (1978). Tne-Court 1n John reliea-on 
notions of preemption and the slight evidence provided by 
the legislative history of this provision to reach a result 
that p.ad long been assumeu by the lOI~er courts. 13/ 

Section 1152 . .1 has likewise been viewed as ousting 
state jurisdiction where Indian defendants are involved. l4l 
Supreme Court dicta, moreover, suggests that federal juriS= 
diction may similarly be exclusive l~here offenses by non
Indians against Indians within the terms of § 1152 are 

13/ See, e.&., A~lication of Kinaha, 131 F.2d 737 (7th 
C1r. Ig42); In re Carmen's Pet~on;-165 F. Supp. 942, 948 
(N.D. Cal. 19)8), aff'd sub nom. Dickson v. Carmen, 207 F.2d 
809 (9th Cir. 1959), ~. den12d, 361 U.S. ~960). 

~41 See, ~.&., United States ex reI. Lynn.v. Hamilton, 233 
Fe 68nH.D.N.Y. 1915); In re Blackbud, 109 F. 139 (H.D. 
Wis. 1901); Application of Denel::cl8\~, 83 Ariz. 299, 320 P.2d 
697 (1958); State v. Campbell, 53 N1un. 354, 55 N.W. 553 
(1893); Arquette v. Schneckloth, 56 Wash. 2d 178, 351 P.2d !92 
(1960) •. - •. 

- 11 -
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carsfuliy re-'examined that opl.m.on. He nave discussed the 
'legal issue raised with others in the Department, and with 
representatives of the Department of the Interio~. We have 
also had the opportunity to discuss this question with 
Indian representatives, and have carefully considered the 
thoughtful submission prepared by the Native American Rights 
Fund on behalf of the. Litigation Committee of the National 
Congress of American Indians. 

~~r further consideration of the question has led us 
to conclude that our earlier advice fai~ly summarizes the 
essential principles. There are, ho,~ever, several signifi
cant respects in which we ,~ish to expand upon that analysis. 
There are also several caveats that should be highlighted in 
view of the large number of factual settings in which these 
jurisdic.t'ional issues might arise. We also note, prefatorily, 
that there .ar~now several cases pending in courts around the 
country in which aspects of these jurisdictional issues are 
being, or a.re likely to be, litigated, 7:./ and we may there
fore anticipate further guidance in the near term in applying 
the central principles discussed in this memorandum. 

1. 

INTRODUCTION 

Two distinct cOwpeting ppproaches to the legal question 
you have posed are apparent. Fi.rst, it may be contended that 
pursuant to 18 U.S.C. § 1152, With anly limited exceptions, 
offenses committed on. Indian reservations fall within the juris
diction of the federal courts. The Supreme Court I s deter- • 
mination in United States v. McBratney, 104 U.S. 621 (1882), 
that the states possess exclusive jurisdiction over crimes by 
non-Indians against non-Indians committed on such enclaves, 
it is said, was based on an erroneous premise that § 1152 does' ,., 
not control; at best, the argument goes, McBratney creates a .• 
narrow exception to the plain command of the statute; this 
d~cision should therefore be given only limited application 

1/· Mescalero Apache Trtbe v. Griffin Bell et al., No. 78-926C 
(D.N.M. filed Dec. 14, 1978) (jurisdiction over traffic offenses 
by non-Indians on Indian reservations); ~ v. ~, No. 2CA-CR 
1259 (Ariz. Ct. App. April 27, 1978) pending on motion to re
consider (authority of State police authorities to arrest nOn
Indian on Indian reservation). 

2 
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and should'not be deemed to govern th~ handling of other 
crimes which have no non-Indian. victim. A relat'ed argument, 
might also be, advanc~d; with rare exceptions "victimless" 
crimes are crime~ against the whole of the populace; unlike 
offenses directed at particular non-Indian victims which 
implicate the Indian community only incidentally, or acci
dentally, on-r~servation offenses without a particular target 
necessarily affect Indians and therefore fall outside of the 
1.imited McBratney exception and squarely withil?- the terms o,f 
§ 1152. 

On the other hand, it may be argued that McBratney 
was premised on a vie~ of the states' right to control the 
conduct of, their citizenry 'generally an~qhere within their 
territory; 'the presence or absence of a non-Indian victim 
is thus irrelevant. Although continuing federal jurisdiction 
has been recognized with regard to offenses committed by or 
against Indians on a reservation, 'lTictimless crimes, by 
definition, involve no particularized injury to Indian persons 
or property and therefore, under the McBratney rationale', 
exclusive jur.isd~ction remains in the states. 

We have carefully considered ,both of these theses and, 
in our opinion, the correct vie\~ of 'the law falls somewhere 
between them. The McBratnay rationale sgems clearly to apply 
to victimless crimes so as, in1the majority of cases, to oust 
federal jurisdiction. Wh~re, however, a particular offense 
poses a dirl~ct and i!illllediate threat to Indian persons, property 
or specific tribal interests, :;ede:ral jurisdiction continues to 
exist, just ~\s is the case with reg<t:):d to offenses traditionally. 
regarded as having as their.victim ~n Indian person or property. 
While it has heretofore been assumed that as between; the states 
and the United States, jurisdiction is either .exclusively' state . 
or exclusively f2deral, lie also believe that a good argument 
may be ma~e for thu proposition that even where federal juris
diction is thus implicated, th~ states may nevertheless be re
garded as retaining the power as independent sovereigns to 
punish non-Indian offenders charged with "victimless" offenses 

'of. this sort. 

II. 

~Sectionl152 of title 18 provides in pertinent part: 

3 
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\ E};;~ept' as otherwise expressly provided .by law, th~ 
1 general laws 'of the United States as to the punish

ment of offenses committed in any place within the 
sale and exclusive jurisdiction of the United States; 
except the District of Columbia, shall extend to the 
Indian country • • : .~I . . -' 

Given its full sweep:. this provision '!'1ould require that federal 
la, .. generally applicable on federal enclaves of various' sorts 
would be equally applicable on Indian reservations. Thus; . 
federal iaw with regard to certain defined crimes such as as
sault, 18 U.S.C. § 113, and arson, 18 U.S.C. § 81~ would govern. 
as would the provisions of the Assimilative. Crimes Act; 
18 U.S.C. § 13, which renders ,acts or omissions occurring in 
areas within federal jurisdiction federal offenses where they 
would otherwise be punishable tinder state law. fi/ 

Notwithstanding the provision's broad terms~ the ·Supreme 
Court has significantly narrowed § 1152' s application •. " Thus; 
,qhere a crime is comtnitted on a reservation by a non-Indian a
gainst another non-Indian exclusive jurisdiction lies in the 
state absent treaty provisions to the contrary. United States 
v. McBratney; supra; Draoer v: United States, 164 U.S. 240 
(1896). Subsequent cases have, for the most part; carefully 
repeated the precise Mz3ratnev formula -- non~Indian perpe~ 
trator and non-Indian victim -- and have not' elaborated on .¢, 

3/ The cul~ent version of § 1152 is not' of r~cent vintage; 
but has roots in the early nineteenth century. See Act of 
March 3, 1817, 3 Stat. 383; Act of June 30, 1834~ Stat. 733; 
as amended by Act of }mrch 27, 1854, 10 Stat: 269. See also 
Trade and Intercourse Act of 1790, 1 Stat. 137 (offenses by 
non-Indians against Indians): 

fi/ The Assimilative Crim~s Act has been ~egarded as e5l:;al;>
lishing federal jurisdiction over "victimless" offenses '. 
occurring within a federal enclav,e. ~;~; United States 
v. Barner, 195 F. SUpPa 103 (N.D. Cal. 1961)(reckless driving 
on" air force base); United States v. Chapman, 321 F. Supp~ 
767 (E.D. Va. 1971) (possession of marijuana). 

4 
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whether the status of the d~fendant alone or his status,il~ 
conjunction ,dth the presence of. a non-Indian victim is 
critical. 51 However,. the McBratney rule was given .an 
added gloss-by Nel' York ex.rel. Ray' v. ~, 326 U.S. 496 
(1946). The Suprelile Col!rt in that case' characterized its 
prior decisions as "atand[ing] for the proposition that 
States~ by virtue of 'their statehood, have jurisdiction over 
such crimes notwithstanding [18 U.S.C. § 1152]." 326 U.S. 
at 500.' y. Similarly, in Surplus Trading Co. v. ~, 

~I See~~, United States. v. l:thee1er; 435 U.S. 313, 325', 
n. 21 (1978) ("crimes committed by non-Indians agai.nst non-Indians"); 
United States v: Antelope, 430 U.S. 641, 643.n. 2 ("non-Indi.ans 
charged ,dth committing crimes against othel;' non,..Indians"), 644 
n. 4 ("crimE1is by non-Indians against other non-Indians"); Village 
of Kake v; Egan, 369 U.S~ 60, 73 (1962) (llmurde:t: of one non-Indian 
by another"); Williams v. United States, 327. .U.S. 711~ 714 (1946) 
("offenses co~d.tted on this reservation between persons who are 
not Indians~'); Donnelly v: United States,~28 U.S. 243, 271, 
(19l3)("o££en~es committed. by white people against whites II) • But 
~ United States v. ~, 215 U.S. 291, 295 (1909) (characterizing' 
Draper as holding that the state enabl~ng act "did not deprive 
the State of jurisdiction over crimes .. committed by others [except] 
Indians or against Indians"). I, 

61 That the Martin dis.cussion is more' than a post hoc exp1a
nati,on for the-MCBratney Court's failure to give sufficient 
weight to the plain language of § 1152 is suggested by the 
careful language of United States v. Rogers, 45 U.S. (4 How) 
567, 572 (1846), recognizing. federal jurisdiction under the 
early version Of § 1152 with regard to .a cri,lIle committed by' 
a non-Indian against a non';'Indian, 'lictil\l 'on a· territorial ,.,-
reservation ('!where the country occupied b,y [the Indian tribesl' 
is not within the limits of one of the States, Congress may by 
law punish any offence [sic] committed there, no. matter whether 
the offender be a white man or an Indian} .~' .. ~ ~ ~ 
Mayfield, ,141 U.S. 10,7. 112 (1891). 

',. 
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" 

-281 U.S. 647 651 (1930). the Court spoke in the following 
broad terms:' "[Indian] reservations are part of the S~ate 
within which they lie and her laws, civil and criminal, 
have the same force therein as elsewhere within her limits, 
save that they can have only restricted application to the 
Indian wards." The Court's rationale thus appears to be 
rooted at least to some extent in basic notions of federalism. 

It is, moreover, significant that the historical 
practice --insofar as we have found evidence on this matter 
has been to regard McBratney as authority for ~he states' 
assertion of jurisdiction with regard to a variety of 
"victimless" offenses committed by non-Indians on Indian 
reservations~ Examination of the limited available precedent 
provided by turn of the century state appellate court decisions 
reveals that state jurisdiction was upheld with regard to non
Indian offenders charged with violating state fish and game 
laws while on an Indian reservation. See Ex parte Crosby~ 
38 Nev. 389~ 149 P. 989 (1915). I/ An early Washington state 
case held that a non-Indian charged with the "victimless" 
crime of manufacturing liquor on an Indian reservation was 
also held to"be properly within the jurisdiction of the state's 
courts. See ~ v. Lindsey~ 133 Wash. 140, 233 P. 327 (1925). Y 

I/ l~re recently, in State ex rel Nepstad v~ Danie1son~ 149 , 
M:lnt. 438, 427 ?; 2d,6S9 Q967), the l>1Dntana Supreme Court expressed 
a similar view after determining that the application of state 
law had not been preempted by the passage of 18 U.S.C.' § l165~ 
making unlawful the unauthorized entry onto Indian land for pur
poses of hunting, fishing,or trapping. In 1971, relying on 
Danielson, Crosb'y, and opinions of the Attorney Generals of 

,Nevada, New llexico, and Oregon, the Solicitor of Interior opined 
that a state would have both the power and the right to exercise 
jurisdiction over non-Indians alleged to have violated state ' 
game laws on an Indian reservation. 78 I.D. 101, 104. 

~ 

8/ Where the identical acts that constitute a violation of state 
Taw would also constitute a violation of a federal statute ex
pressly prohibiting conduct such as unauthorized hunting and 
fishing or manufacture or sale of liquor on a reServation with~ 
out attempting to preempt state jurisdiction~ a separate prose
cution under federal l~w woula of course remain a possibility~ 
~~ e~g., United States v. ~, 260 U.S. 377, 382 (1922). 

6 
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'State jurisdiction has also been upheld at least as to a '"Toman 
regarded by the court as a non-Indian who had been charged 
with adultery; the charge against the other alleged partici'" . 
pant in this consensual offense; ad Indian man, was dismi~sed 
as falling outside the court's. jurisdiction. See ~ v. 
Campbell~ 53 Minn. 354~ 55 ll.tf. 553 (1893). 2.1 r.bre recent 
decisions, while not examining the question in depth, have 
upheld state jurisdiction as to possessory drug offenses; 
State v. Jones, 92 Nev. 116; 546 P. 2d 235 (1976). and as to 
traffic offenses by non-Indians on Indian reservations~ ~ 
v. ~~ 71 N.M. 4l8~ 379 P. 2d 66 (1963). 10/' 

At the same time as McBratney has been given such. broad 
application~ however; the courts have carefully recognized 
that federal jurisdiction is retained with regardto offenses 
against Indians: The Court in both .NcBratney and DraEer was 
careful to limit its holdings to the precise facts presented; 
reserving the. question whether state jurisdiction 1\rou1d also 
be found with regard to the "punishment of 'crimes committed 
by or against Indians; [and] the protection of the Indians 
in their improvements." See 104 U.S.~ at 624. Subsequent 
decisions have expressly recognized that where a crime is com~ 
mitted in Indian country by a non~Indianagainst the person or 
property of an Indian victim, federal jurisdiction.will lie: 
United States v. Chavez; 290 U.S. 357 (1933)(theft); United 
~ v. Ramsev, 271 U.S. ,467" (1926)(murder); Donnelly v. 
United States, 228 U.s. 243 (1913) (murder.). Insight concerning' 
the significance of and reasoning behind tnis exception to. 
McBratnev's broad s~veep is provided' by United .states v: 
Bridleman. 7 F. 894 (1881). ,a decision of the federal district 
.court for Oregon~ The case involved the 'theft, 'on the Umatilla 

~ .. , 
2/ The only other early case with which we are familiar' upheld" 
state jurisdiction with regard to one who 'appeared to be a non
Indian charged with obst,ructing the us.e of Indian lands: .~ 
~ v~ ~; 213 N.C. 243, '195 S.E. 822 (1938). The statement 
of the case in the appellate court's opinion is ~xtremely 
obscure; we therefore regard the apparent holding as having 
limited significance. 

101 ~ also Op. Az. Att'y Gen. No. 58-71 (1958). 
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reservation, of an Indian's blanket by a wrlite man. Judge 
Deady, '~riting without the benefit of the McBratn~ decision 
decided the same year, upheld federal jurisdLct1On, reason
ing that ,~hi1e the admission of Oregon into. the. Union in 
1859 ousted general territorially-based jurisdiction pre
viously asserted by the federal government, "the jurisdic
tion which arises out of the subject -- the intercourse 
bet,~een the inhabitants of the state and the Indian tribes 
therein -- remained as if no change had take~ place in the 
relation of the territory to the general government." Id. 
at 899. He therefore concluded that to the extent that--
§ 1152 provided for punishment of persons '''for wrong or 
injury done to the person or property of an Indian, and 
~ ~," it remained in force. Id. 

Bridleman and the numerous subsequent cases thus sup
port the VLew that federal jurisdiction exists with regard 
to offenses committed by non-Indians ,on the reservation, 
against the person or property of Indians. 

The principle tha~ tangible Indian,interests -- in the 
preservation of person and property -~ should be protected 
dates from the earliest days of the Republic ,~hell it was em
bodied in the Trade and Intercourse Acts. 11/ To say that 
these tangible interests should be protectea-is not, however, 
necessarily to say that a generalized interest in peace and 
tranquility is sufficient to trigger continuing federal juris
diction. NcBratney itself belies that view since the commis-. 
sion of a muraer on the reservAtion -- a much more significant 
breach of the peace than simple vagrancy, drug possession, 
speeding, or public drunkenness -- provided no basis for an 
assertion of federal jurisdiction. Indeed, as the reasoning . 
of Bridleman suggests, it is necessary that a clear distinction 
be made bet~leen threats to an Indian person or property and mere 

11/ See, e.&., § 5, Act of July 22, 1790, 1 Stat. 137 ("crimes 
upon,or trespass against, the person or property of any friendly 
Indian or Indians"). See also Donnelly v. United States, 'supra, 
228 U.S. at 272 .("crim~commLttedby white men agaLnst the 
persons or property of the Indian tribes"); United States v. 
Chavez, 290 U.S. at 365 ("where the offenses is against an 
Indian or his property"). 

- 8·-
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disruption of a reservation's territorial space. 

We therefore believe that a concrete and particularized 
threat to the person or property of an Indian or to specific 
tribal interests (beyond preserving the peace of the reserva
tion) is necessary before federal jurisdiction can be said to 
attach. In the absence of a true victim. unless it can be 
said that the offense peculiarl.y affects an. Indian or the 
Tribe itself. McBratney would control, leaving in the states 
the exclusiveJur~sd~ctionto punish offenders charged with 
"victimless'; crimes. Thus, in our vie\~, most traffic vio
lations. most routine cases of disorderly conduct, and most 
offens~s against morals such as gambling which are not 
d'''si,gn~;;l for the protection of a particular vulnerable class,' 
should be viewed as having no real "victim," and therefore 
to fall exclusively within state competence. 

In certain other cases, however, a sufficiently direct 
threat to Indian persons or property may be stated to bring 
an ordinarily "victimless" crime within federal jurisdiction. 
Certain categories of offenses may be identified that routinely 
involve this sort of, threat to Indian interests. One such' 

. category would be crimes calculated to obstruct or-cDrrUpt the 
functioning of .t;r.ibal .. goyernment. Included in thi's category 
would be bribery of tribal officials in a situation where state 
law .in broad terms prohibits bribery- of public officials; ~I 

121 The effect of the Assimilative Crimes Act is to make 
punishable under federal law minor offenses as d~fined and 
punished under state. law. See smfiYdfi v. United States, 352 
F.2d 251, 253 (9th Cir. 1963j7 W eter br~bery of tr~bal 
officials would constitute an offensG punishable under . 
federal la\~ would therefore depend on the precise terms of 
the applicable state statute and whether, it applied to 
public officials generally or only to enumerated officers 
of the state and city or municipal governments • 

. .. 9 -
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federal jurisaiction is to be exercised only I~here the 
offender is not prosecuted in his o~ tribal courts. But 
in no event would the state courts have jurisdiction in such 
a case absent a separate grant of jurisdiction such as that 
provided by Fublic Law No. 280. An analogous situation is 
presented where a non-~ndian defendant is charged with a 
crime against an Indian victim; the federal interest is not 
to preempt the state courts, but only to retain authority 
to prosecute to the extent that state proceedings do not 
serve the federal interest. . 

This result follows from the preemption analysis 'set 
forth in Williams v. Lee, where the Court recognized that, 
in the absence of express federal legislation, the authority 
of the states should be seen to be circumscribed only to the 
extent necessary to protect Indian interests in making their 
o~ laws and being ruled by them. While significant damage 
might be done to Indian interests if Indian defendants could 
be prosecuted under state law for conduct occurring en the 
reservation, no equivalent damage would be done if state as 
well as federal prosecutions of non-Indian offenders against 
Indian victims could be sustain.ed., 

Finally, it might be argued that such a result is con
sistent I~ith principles governing the administration of other 
federal enclaves. It is generally recognized that a state 
may condition its consent to a cession of land involving 
government purchase or condemnation by reserving jurisdic
tion to the extent consistent with the federal use •. Kleppe v. 
New Mexico, 426 U.S. 529, 540 (1976); Faul v. United States,. 
371 u.s. L45, 265 (1963). Although Ind~an reservat~ons are 
in many respects unique insofar as they ill most cases existed 
prior to statehood rather than arising as a result of a 
cession agreement or'conderrmation proceedings, an analogy 
may nevertheless serve. 

Since, in most cases, states may retain concurrent 
jurisdiction except to the extent that that would interfere 
with the federal use, they may do so here as well by pro
secuting non-Indian offenders while federal jurisdiction 
at the same time remains as needed to pr.otect Indian victims 
in the ·event that a state prosecution is not undertaken or 
is not prosecuted in good faith. For these reasons, 
therefore, we believe that a strong possibility exists that 
prosecution may be commenced under state law against a non
Indian even in cases where,as a result of conduct on the 
reservation ,~hich represents a direct and immediate threat 
against an Indian person or property, federal jurisdiction 
may also attach. . 

- 14 -
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IV. 

CONCLUSION 

Itt, In:tr" although we understand that in many cases com
mission 9Y non-Indians of crimes traditionally regarded as 
victimless touchES in a significant way upon the peace and 
tranquili-ty of'Indian communities, as a general rule we 
believe that such offenders fall within the exclusive 
jurisdiction of state courts. A more limited class of 
crimes involving direct injury to Indian interests should, 

'however, be recognized as having Indian victims -- whether 
the Tribe itself, an Indiart who falls within the class of 
persons to whom certain statutes are particularly designed 
to afford protection, or an individual Indian or group of 
Indians who are victimized by conduct which either as a 
matter of law or as a matter of fact constitutes a direct 
and immediate threat to their safety. In such cases, 
federal law enforcement officers may properly prosecute 
non-Indian offenders in the federal courts. We also 
believe that despite the common understanding that juris
diction over crimes on Indian reservations is either 
exclusively state or exclusively federal, a substantial 
case can be made for the proposition that the states are 
not ousted from jurisdiction with regard to offenses 

, committed by non-Indian 'offenders which pose a ,direct and 
substantial threat to Indian victims,but in their separate 
sovereign capacities may pros~cute non-Indian offenders 
for violations of applicable state law as well. 

John M. Harmon 
Assistant Attorney'General 
Office of Legal co~se~~, 

, 1- .. 
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Senator DECONCINI. Have you had a chance to read that ~ 
Mr. PAUliEY. No; I have not. 
Senator ]DECONCINI. I have no further questions, Mr. Chairman. 
Senator MJ~LOHER. May I inquire how many homicides there have 

been in th(~ Blackfeet Reserv.ation within the last 4 or 5 years ~ 
Mr. Gow. Mr. Chairman, my name is Doug Gow. I am with the 

FBI. 
Insofar as the homicides on the Blackfeet Reservation are concerned, 

the figures I have ITom the middle of 1975 to the present show that 
there have been seven homicides. 

There have been 31 cases involving death but only 7 homicides. Of 
those snven cases, four have been brought to the conviction stage. 
There has been one acquittal, {lJld two cases were-what we call
closed .'administratively after exhaustive investigation where no sus-
pects were developed. _ 

Senator MELmillR. V\71hat were the causes of the other 24 deaths ~ 
Mr. Gow. The other 24 deaths consisted of 18, manslaughters, ap

proximately 6 cases where de,ath occurred under tillusual circumstances. 
ThreE) of the deaths which occurred under unusual circumstances were 
by IUl,tural causes; two by suicide and one accidental. 

Senator MELCHER. How did you decide that the 18 manslaughters 
were, manslaughters instead of homicides ~ Did that come out in court 
or was that your assessment ~ 

MLr. Gow. I do not have the full background on all those cases, sir. 
I would assume that was based on the facts of the situations 'as they 
came out in court. Of those 18 0ases, I can tell you, 9 convictions were 
returned. In one there was 'a no bill. Two cases were closed 'adminis~ 
tmtively. Six cases were declined by the U.S. attorney. 

Senator MELClillR. Six mansJoaughters were declined by the U.S. 
attorney. Did I understand you correctly~ 

Mr. Gow. I was told that these manslaughters all involved vehicu1ar 
type accidents or deaths. 

Senator MELOHER. ,Vhat is the status of the most recent death of the 
young girl~ 

Mr. Gow. Are you referring to the girl, Moruca Lynn Still Smoking, • 2 . SIr. 
Senator MELOHER. Yes; unless you know of one more recent thrun 

that. 
Mr. Gow. That case is still under investigation at the present time. 

T think it is a pending case. You understand, I have to limit my com
ments with regard to it. 

I can say that it is under investigation. The ,agents are working 
closely with the tribal authorities and BIA police. 

Senator MELCHER. In those cases involving an Indian against a non
Indian, in those crimes against Indians, does the U.S. attorney de
cline to prosecute, or are States likely to prosecute ~ 

Mr. PAULEY. We have no experience which -would really enable us 
to answer that question, Senator. That is what I am learning from 
my colleagues. 

Senator MELOHER. What communications have you had with the 
States subsequent to advising them that the Department has deter
mined that the States have concurrent jurisdiction with the Federal 
Government in non-Indian against Indian crimes ~ 
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Mr. ADAMS. It is my understanding that that view has been com
municated by individual U.S. attorney's offices through appropriate 
State officials. 

Senator MELOHER. Such as, the State's attorney general ~ 
Mr. ADAMS. It would either be him or to a county prosecutor. 
Senator MELOHER. "What is the best method to deal with enforce-

ment problems on an Indian reservation regarding minor offenses? 
Mr. THOllfPSON. Mr. Ohairman, in New Mexico we have reached an 

informal agreement between the tribes and the U.S. Attorney's Office 
whereby the minor offenses involving members of the tribes are handled 
in the tribal court system. We approached the legislature with regard 
to the problem of a non-Indian violator on the reservation and ob
tained legislation through the New Mexico Legislature authorizing 
BIA law enforcement otticers and tribal otlicers to become cross-depu
tized as State oliicers, thereby empowering them to make arrests for 
violations of State offenses. 

What occurs at the present time is that, for a non-Indian offender 
who commits a minor crime, all tribal !l,nd BIA officers are cross
deputized to make arrests for those State offenses and cite the non
Indian violator through the State court system. 

Senator MELOHEH. Does the cross-deputization apply to sheriff's 
officers of the counties? 

Mr. THOllIPSON. Some sheriff's officers-if I understand your ques
tion-are cross-deputized as members of the tribal police force as well 
as some members of the tribal police force being cross-deputized as 
deputy sheriffs. 

Senator MJ~LOHEH. Is that your recommendation? 
Mr. THOllIPSON. It has worked well in New Mexico. 
Senator MELOHEH. Would you have it that a non-Indian on a Ohey

enne Heservation could go to the county seat to be hailed before the 
justice of the peace? Is that it? 

Mr. THOMPSON. Yes; that is correct. The tribal officer occupies the 
same stat.us as a deputy sheriff with regard to the non-Indian violator. 

Senator MELOHER. ,Vould the tribal officer then go to the county seat? 
Mr. THOllIPSON. Yes, sir. 
Senator l\fELOHER. '1'he Northern Oheyenne Reservation is 65 miles 

from the county seat. Is that a practical approach, for instance, on a 
speeding ticket? 

Mr. THOMPSON. Senator, I guess in the West we encounter long dis-
tances. We certainly encounter that type of problem in New Mexico. 

Senator l\fELOHER. Is that true from your ownlmowledgo? 
Mr. THOllIPSON. Yes, sir. It is from my experience. 
Senator l\t!ELOHEH. 'What is the expel'ience on cross-deputization in 

South Dakota? 
Mr. ADAMS. Sir, I am not aware of what it is statewide. 1 know that 

it has been a problem in one county. I am not familiar with the status 
(]If the case, but in late 1979 the .Justice Department did bring suit 
under a civill'ights theory to-I am not sure whether it was one or two 
counties that had refused to cross-deputize Indian policemen. The 
Justice Department attempted to make the county cross-deputize. 

Senator MELOHER. The experience in South Dakota is that it does 
not work. 
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Mr. ADAMS. 'rhat is my understanding, at least with respect to this 
one- or two-county area. 

SenUitor ~.fELOHER. Are there any tLreas in South Dakot~ that lUI-ve 
been cross-deputized ~ \ 

Mr. ADAl\IS. It is my understanding that there are a number of are!l$ 
where they have been cross-deputized in South Dakota. 

Sena,tor MELCHER. 'What areas are those ~ 
Mr. A.DAl\!S. I am not sure but I wolild be glad to provide the com-

mittee with a list, if you would like. '" 
Senator MELOHER. 'What are the two counties where you think it is 

not working? 
Mr. ADAl\IS. I believe one of them is Hoberts Oounty. Agruin, I wolild 

be happy to provide the exact information if the. committee desires. 
'l'hat case IS being handled by the Civil Hights Division. I am with 

the OI,iminal Division. 
Senator Mi~LOHER. 'What Indian reservation is involved? 
Mr. ADAl\!S. I am not sure of that either, sir. 
Senator MELOHER. Is there cross-deputization on the Oglala Sioux 

Hesorvation? 
Mr. AnAl\!S. I do not know the answer to that either. 
Senator MELOHER. I wolild think, o.fter the Justice Department's 

experience at Wounded Knee, they would know. 
Is the Rosebud Heservation involved? 
Mr. ..A.DAl\IS. I do not know the answer to that, Senator. As we 

discussed with the committee staff previously, it is being handled by 
another division of the Department--other than mine. 'l'hose persons 
responsible for the suit are available to answer those questions and 
would have the answers readily available. We would be glad to provide 
them. 

Senator MELOHER. Yes; will you please provide them for the record. 
We would like to know whatever your experience hp,s been in South 
Dakota and where, if anywhere, there is cross-deputization. 

Without objection, the written statement submitted by Mr. Thomp
son and the other material be submitted will be included in the hearing 
record at this point. 

Thank you all very much. 
[The prepared statement and attachments follow. ,+estimohy 

resumes on p. 334.] 

PREPARED STATEMENT OF R. E. THoMPso:!{, U.S. AT',I.'ORNEY, 
DISTRICT OF NEW MEXICO 

Mr. Chairman and members of the Senate Select Committee on Indian Affairs. 
I am pleased to be here today to discuss the administration of justice in Indian 
country as proposed in S. 1181 (State and Indian Compacts), S. 1722 section 
161 (i) (retrocession of jurIsdiction to United States) and Increased usage 'Of 
magistrates in Indian country. Having served several years in the New Mexico 
Senate and now as United states Attorney for the District of New Mexico, I am 
familiar with some of the issues presented by these bills. ' 

S. U81-STATE AND INDIAN COMPACTS 

Some a,reas of agreement between Indian tribes, local governmental units and 
state governments are presently operational. Some, such as incarceratiol\ of 
tribal prisoners in a county juil, and cross .. deputization of law enforcement of
ficers perform essential functions. The lack of more agrP.eraents such as ~these 
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is due in large part to a reticence by both the states and the Indians. The In
dian trlbes fear that agreements such as are contemplated would give either 
tacit or express appro\'al to increased state authority over the Indian tribes 
and Indian tribal properties. The states fear that agreements such as these 
would ultimately cause them to lose revenues and authority that would otherwise 
have been theirs. Both sides are aggressIvely seeking to estabUsh and retain 
their jurisdiction and authority in taxation and natural resource production 
matters. 

Important competing interests need to be openly discussed and weighed for 
possiule agreement in areas such as (1) extradition, (~) taxation of nOll-Indians 
on Indian lands, (3) water and air (lUality, and (4) hunting and fishing. How
ever, these compacts should be subject to approval uy the Secretary of the 
Interior because they may involve commitment of federally appropriated funds. 

'I'his bill would serve us a basis upon which agree...ments such as these, and 
many othet's, can be assured of legitimacy and enforceability in a setting of 
mutual agreement between Imlian and non-Indian governments. 

MAGISTltATES 

'l'he Oliphnllt decision caused re-examination of law enforcement responsibili
ties in Indian country. As indicated by the attached Department of Justice 
memOl'llIl(IUm, the current Jurisdictional prmciples for crimes in Indian country 
are (1) the state never has jurisdiction over an Indian committing a crime in 
Indian country, (2) the state has jurisdiction over a nOll-Indian committing a 
crime against another non-Iudmu and over a non-Indian committing most vic
timless crimes, and (3) the trilJe never has jurisuiction over a crime committed 
by a non-Indian. 

'I'here were and are adequate lawS! by both the United States and the States 
to make objectionable conduct n law violation. However, following Oliphcmt, 
there was, in New Mexico, a period of contusion and inadequate enforcement 
for some offenses by non-Indians. Our office worl,ed through the New Mexico 
legislature to ena.,<:!t a provision in 1979 that permits Indian tribal officers and 
Bureau of Indian Affairs law enforcement officers to be deputized to enforce 
state laws on an Indian reservation when non-Indians commit state offenses, 
such 'as, motor vehicle speeding or assault on another non-Indian. A copy of this 
.::ross-deputization act is attached. 

Tribes, representing over 50 percent of New Mexico's Indian population, as 
well as the Bureau of Indian Affairs law enforcement officers in New Mexico 
have elected to become cross-deputized under the act. 'I'his has, with reasonable 
satisfaction, dealt with the problem in New Mexico though similar legislation 
may be needed for Indian tribes in other states. 

Our office has a working agreement dividing inyestigatory and prosecutive 
priorities for crimes by or against Indians a'S .indicated in the attached 
memorandum. Basi0ally, the Federai Bureau (,)f Investigation investigates the 
more serious crimes, the Bureau of Indian .tHlairs law enforcement officers 
investigate the moderately serious crimes and t\J.e tr.ibal police investigate the 
minor offenses. The United States prosecutes all but t1Je minor offenses, which 
are prosecuted through the tribal courts. This working agreement between the 
tribes and the United States is also utilized in ArizoI\'a -llnd is under review in 
other states. It haS! worked well. 

The physical location of federal magistrates in New Mexico has been workabl'e. 
They are located in New Mexico as shown on the attached map, all(l 'Ilre 
reasonably near the Indian reservations, which is clearly desirable. The 
committee may wish to review their location in other states with Indian 
reservations. 

s. 1722 

None of the 23 Indian tribes and pueblos in New Mexico have come under the 
juri,sdiction of the state through Public Law 280. The state has never begun the 
Puolic Law 280 method for assuming jurisdiction and insofar as I know, few if 
any of the tribes have any interest in ceding the state jurisdiction because of 
their fear of state tuxation and state control over Indian tribal members, lands 
and resources. 

This bill mny be of benefit to them in their deliberations on this quesrion 
because a decision to seek state jurisdiction would not be irreversible. 
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U.S. DEPARTMENT OF JUSTICE, 
U.S. ATTORNEY, DISTRICT OF NEW MEXICO, 

Albuq!terque, N. Mow., April 11, 19"/9. 
To: All Indian Tribes and Pueblos in New Mexico; Federal Bureau of Inves

tigation; Bureau of Inditm Affairs. 
GEN'l'LEJI[EN: On July 19, 1978, I issued a memorandum concerning law en

forcement on the portion of the Navajo nation within New Mexico. This memo
randum coordinated law enforcement fOr the New Mexico portion of the Navajo 
nation with that of Arizona nnd Utah. 

The memorandum gave the tribe more responsibility over tribal members. It 
also gave the Bureau of Indian Affairs (BIA) responsibility for investigation 
of offenses of moderate severity. The Federal Bureau of Investigation (FBI) 
continued to investigate tire most seriouS offenses lind upon request acts to sup

port the tribal police and BIA law enforcement officers. 
This arrangement has worked well and because of its success it has found 

increasing use with regurd to the other Indian tribes and pueblos in New Mex
ico.We believe that this arrangement should be now implemented on a formal 
basis for all of the tribes and pueblos. A copy of the July 19 memorandum is en
closed and you should consider it effective for all of you. 

For those tribes or pueblos that do not have tribal police, the BIA officers will 
be responsibl& for all of the functions set forth for BrA officers and tribal offi
cers. 

House Bill 132 of the recent New Mexico legislature has now been signed into 
law. A copy of the new statute is enclosed. This statute will, in cooperation with 
the New Mexico State Police, permit you to eflforce the New Mexico Motor Ve
hicle Code' against non-Indians on the reservation by actions in the local New 
Mexico magistrate court. Bob Gardenshire of the New Mexico State Police, phone 
827-5141 in Santa I!'e, should be consulted for the form agreement and require
ments you will first need to meet. 

The question of whether jurisdiction for acts committed on the reservation 
will l:e in the Ullited States courts or New Mexico courts depends on (1) 
whether the defendant is Indian or non-Indian; (2) whether the victim was an 
Indian or Indian property and (3) the federal statute involved. The following 
should be generally l,ept in mind for offenses, except where a specific statute 
grants jurisdiction in federal court. 

(1) An offense on the reservation by a non-Indian against another non
Indian is a matter for the New Mexico courts; 

(2) An offense on the reservation by a non-Indian against an Indian or 
Indian property is a matter for the United States courtiS ; 

(3) An offense on the reservation by an Indian, whether against an In
dian or a non-Indian, is a mat.ter for the United States courts or tribal 
court; 

(4) A victimless offense (one which has not focused particularly threat
ening behavior on the person or property of an Indian) on the reservation 
by a non-Indian, such as motor vehicle speeding violations, is a matter for 
the New Mexico courts; 

(u) Indian tribal courts do not have criminal jurisdiction over non
Indians. 

I am temporarily authorizing the Bureau of Indian Affairs' law enforcement 
officers to file and follow certain petty misdemeanor complaints before the vari
ous federal magistrates:-The crimes to which this authorization extends are: 

1. Hunting, trupping,'or fishing on Indian land-IS U.S.O.1165 
2. Simple assault upon an Indian, except when committed upon a federal 

officer, and not resulting in serious bodily injury-18 U.S.O. 113(e) and 18 
U.S.O.1152 

3. Larceny when the property stolen is Indian property and has a value of 
$100 or less- IS U.S.C. 13, 18 U.S.O. 1152, and 40A-I6-1 NMSA, 1953 Comp. 

The above paragraph does not cover matters handled by federal Magistrates 
in Albuquerque. My office will continue to handle matters in Albuquerque as 
we have in the past. Please use this new authority carefully and judiciously. 
Abuse of the new authority wlIl result in its loss to you. 

Should you have any problems with the action I am announcing by this letter, 
please feel free to contact my office. 

R. E. THOMPSON, U.S. Attorney. 
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U.S. DEPAR'l'MENT OF JUSTICE, 
U.S. ATTORNEY, DISTRICT OF NEW MEXICO, 

Albuqlterque, N. Mew., Jltly 1[" 1918. 
Memorandum for: All law enforcement agencies haviug responsibility and 

jurisdiction over Federal criminal violations occurring within the Navajo 
Nation and the Federal District of New Mexico . 

.l!'rom: R. E. Thompson, U.S. Attorney, District of New Mexico. 
Subject: Guidelines for presentation of criminal investigations and rendering of 

prosecutive opinions. 
1. General 

These guidelines apply to all investigations of Federal c1.'iminal matters 
occurring within that portion of the Navajo Nation within the federal District 
of New Mexico. No report of a criminal investigation will be accepted for the 
,cndering of a prosecutive determination, except in accordance with these 
guidelines. 

A. Scope.-These guidelines apply to all federal criminal violations over which 
the United States District Court for the District of New Mexico (under present 
statutory and case Law) would have jurisdiction, i.e., offenses occurring within 
the confines of the Navajo ReserlUtion, constituting a violation of a specific 
provision of the United ~tates Code, amI where the proposed defendant is an 
Indian. 

B. Return to initiating agency.-In all matters where the United States 
Attorney declines prosecution, the report of the investigation concerning the 
offense shall be returned to the originating agency, with a view towards refer
ence to tribal officials for processing. In any case where an Assistant United 
States Attorney has declined prosecution, the initiating agency is free to consult 
the United States Attorney regarding the matter. 

C. Matters ?wt covered.-All specific federal criminal violations (e.g., drug 
offenses) not specifically covered by this memorandum shall be investigated and 
forwarded for prosecutive determination in accordance with existing standards. 

D. Aggravating circmILstanccs.-"Aggravating circumstances" as used in this 
memorandum includes, but is not limited to, the following: 

1. Repeat offenders; 
2. Use of firearms; 
3. Pattern of, or connection to, repeated offenses; 
4. Proposed defendant a public figure. 

;? Navajo Police Dcpartmcnt (NPD) 
Absent aggravating circumstancell"the following matters will be routinely and 

standardly declined by the United S'tates Attorney, and, aCGordingly, may be 
investigated b;V the NPD for reference to tribal authorities: 

A. Aloohol (Uqlwr) violatioJUl.-Absent indications of an ongoing commercial 
enterprise (v;g., manufacturer of alcohol on Reservation) or criminal conspiracy, 
all federal liquor violations. ' 

B. Larceny, unarmed robl)ery, ho!tsebreaking, bltl'glary, and theft (iMltlding 
mlto tlleft) .-All cases involving less than $2,000 in property loss.' . 

C. Assaltlt.-Any assault, except that upon a federal officer, and not resulting 
in serious bodily harm, 
S. Bureau Of Indian A1Jair,~ Law Enforcement Services (BIA) 

The following matters may be investigated and reports forwarded directly to 
the United States Attorney for prosecutive opinion: 

A. Rape (includ'inU camal knowledge) orinccst. 
B. Larceny, burglary, hou8ebreaking, 1lI~armed robbcry, ana theft (includ

ing auto theft) .-All cO.ses in excess of the above NPD guidelines, except 
those cases requiring scientific investigation. 

C. Pu.blic aS8istance 'violati01Ul.-All cases involving welfare fraud or the 
like, except those reqUiring accounting expertise in preparation or presenta
tion. (Note: all such cases involving loss to the government of less than 

1 Nothing In these guidellnes shnll be construed to remove or otherwise nJrect the respon
slblllty of BIA to conduct npproprlnte civil or ndmlnlstrntlve Investlgntlons Into mntters 
over which they hnve such responslbillty (I.e., property loss from government. qllnrters). 
NPD Is encollrnged to provide B!A with copies of ull repol'ts on such mntters nnd to other
wise cooperute with BIA in such mutters. 
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$1,000 may be routinely declined and a memorandum report confirming such 
declination forwarded to the United States Attorney via the FBI.) 

D. Ar,wn.-All cases except those where death or serious bodily harm 
results. 

4. Fedel'aZ Burea1l of Inve8tigation (FBI) 
'.rhe FBI shall be primarily responsible for the investigation and presentation 

to the United States Attorney of the following matters: 
A. Murder. 
B. Manslaughter. 
C. Assault. 
All cases inr.'olvillg assault on a federal officer, or assault resulting in 

serious bodily injury, 
D, Arson. 
In sucll cases where death or serious bodily harm results. 
E. Bank or Other Armed Robbery. 
F. Embezzlement. 
G. Kidnapping. 
H. Public Assistance Violations. 
All cases involving over $1,000 in loss to the government anci where 

accounting expertise is involved in the preparation or presenta.tion of the 
matter. 
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Senator MELCHER. Our next witness is Randy Scott, special assistant 
on Indian affairs with the office of the Governor of the State of 
vVashington. 

STATEMENT OF RANDY SCOTT, SPECIAL ASSISTANT ON INDIAN 
AFFAIRS, OFFICE OF THE GOVERNOR, STATE OF WASHINGTON 

Mr. SCOTT. Mr. Chairman, thank you for the opportunity to appear 
before you today. My name is Randy Scott and I am the special 
assistant on Indian affairs to Governor Dixy Lee Ray, Governor of 
the great State of ·Washington. 

First, let me oJfer my appreciation for the efforts of this com
mittee and your colleagues on the Judiciary Committee in addressing 
the difficult issues relating to Public Law 83-280. I also communicate 
the appreciation of the Governor and our commitment to provide 
whatever assistance is necessary to the United States and to the tribes 
of ,V"ashington State, to work with and implement the solution that 
you and your colleagues of the Senate deem appropriate. 

I am here on behalf of the Governor to support the passage of 
section 161 in S. 1722. The questions and issues relating to States as
~mming jurisdiction began in 1953 with the passage of Public Law 
83-280. In the State of Washington the law enacted in 1957 and 
amended in 1963 became chapter 37.12 of the Revised Code of Wash
ington. A copy of that chapter is attached to my written submission. 

Senator MELCHER. Without objection, a copy of that material will 
be included in the hearing record at this point. 

[The material follows. Testimony resumes on p. 343.] 

TESTIMONY BEFORE SENATE SELECT COMMITTEE ON INDIAN AFFAIBS CONCERNING 
S. 1722 AND TRIBAL/STATE COMPACT ACT, BY RANDY SCOTT, SPEOIAL ASSISTANT 
ON INDIAN AFFAIBS 

Mr. Chairman, members of the committee, thank you for the opportunity to 
appear before you today. 

My name is Randy Scott, and I am the Special Assistant on Indian Affairs to 
Governor Dixy Lee Ray, Governor of the State of Washington. 

First, let me offer my appreciation fOr the efforts of this committee and your 
colleagues on the Judiciary Committee to address the difficult issues relating 
to Public Law 83-280. I also communicate the appreciation of the Governor and 
her commitment to provide whatever assistance necessary to the United States 
and the tribes of Washington State to work with and implement the solution 
that you and your colleagues of the Senate deem appropriate. 

The questions and issues relating to States assuming jurisdiction began in 1953 
with the passage of Public Law 83-280. 

In the state of Washington, the law, enacted in 1957 and amended in 1963, 
lJecame Chapter 37.12 of the Revised Code of Washington. A copy of that Chapter 
is attached. 

Needless to say, after the enactment of legislation by the 'state-the conflicts 
began. As the Governor stated in her letter to Senator Kennedy (a copy of 
which is attached). 

"The state of WaShington has spent numerous man hours and dollars to liti
gate issues that have been associated with Puhlic Law 83-280. The vagueness 
of tIlat statute seems to lend itself to the litigation process of which there 
seems to be no end. The non-Public Law 83-280 tribes in this state do not 
appear to be embroiled in the courtroom conflicts associated with Public Law 
83-280." 

I um sure that you have been told a number of times throughout fuese 
proceedings that the philosophy of Public Law 83-280 comes from the termination 
era of United Stutes Indian Policy. Therefore, with the present policy, that 
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emerged in the 1970's, of encouraging self-determination and strengthening of 
tribal governments, A change in methods of dealing with jurisdictional conflicts 
should be developed. 

The policy of the United States government was most forcefully expressed 
by President Nixon in his speech of July 8, 1970. In it the President asserts, 
" ... this policy of forced termination is wrong ... " and he said " ... I hereby 
affirm for the Executive Branch that the historic relationship between the 
federal government and the Indian communities cannot be abridged without the 
consent of the Indians." 

So now the wheel has turned full circle. In 1953, the federal government 
invited states to take over jurisdiction on Indian reservations. In 1957 Wash
ington did so. When Washington extended this jurisdiction in 1963, the federal 
government had not yet indicated any change in its termination philosophy. 
But in 1970, it exprei;,'Sly did so. The concept of the retrocession now seems to be 
entirely appropriate. The state of Washington through the Governor's Office 
supports this concept as contained in S. 1722, Section 161. 

The inadequacies that have resulted from assumption of jurisdictions by the 
state are many. The biggest complaint that we hear is that most local non-Indian 
law enforcement agencies lacl{ sufficient manpower and revenue to provide for 
equal and adequate law enforcement. The burden of states assuming jurisdiction 
falls most directly on local enforcement agencies such as county sheriffs and 
court systems. 

It is our estimation that retrocession can begin a process whereby the federal 
government, 'Yashington State, Indian tribes and local law enforcement agencies 
can work out agreements of law enforcemeI).t responSibilities, cross deputization 
programs, etc., plus multi-jurisdictional harmony in other areas of government 
service delivery would seem to be a natural development. 

'rhe only thing- that we recommend that you add to Section 161 would be somp 
language that would include the Governor of the state affected as having approval 
authority over a tribal retrocession petitions prior to submission to the Secretary 
of Interior. 

Again, thank you for this opportunity to present our viewpoints on S. 1722. 
If I may, I would like to make a brief comment on S. 1181, "Tribal-State 
Compact Act." . 

The state of Washington has been involved in many conflicts with various 
tribes within our boundaries. Issues such as jurisdiction, human service delivery, 
treaty rights, fishing rights, taxation, have all been discussed, researched and 
litigated extensively. In fact, a number of these court cases have received 
national attention and United States Supreme Court review. 

Tribal-state conflicts are not new to Washington State. The present adminis
tration under Governor Ray is planning some new and innovative methods of 
intergovernmental cooperation with tribal governments. Attached is a brief out
line of the proposal to develop what we call the Washington State Study Group 
on State-'1'ribal Relations. To assist in this area, the Governor has by Executive 
Order 80-02 created an Office of Indian Affairs. A copy of that Executive Order is 
attached also. 

'1'he Washington State Legislature is a member of the Commission on State
Tribal Relations sponsored by the National Conference of State Legislatures, the 
National Congress of American Indians, and the National Tribal Chairman's 
Association. 

These endeavors on the part of state officials shows that Washington State is 
beginning to show some much needed leadership in intergovernmental coopera
tion with tribal governments. 

Two recent agreements between tribes, local government and state govern
ment are examples of this new effort. They are: 

1. P-ortage Island agreement-between the Lumni Tribe and Whatcom 
County settling a dispute over a small island in the Lumni Indian 
Reservation. ' 

2. Nisqually Agreement-between the Nisqually Tribe and Washington 
State, particularly the Washington Department of Fisheries over the fishery 
management and enhancement of the Nisqually River drainage basin. 

I will, if the committee desires, forward copies of both agreements within the 
next few days. 

The state of Washington has within its code the Interlocal Cooperation Act 
which permits actions of agreement between local governmental Units, special 



3316 

purpOlOe districts, state agencies, federal agencies and Indian tribes. I will not 
expound further upon this act, but will allow for its inclusion into the record to 
suffice for its intent and darification. . 

To sum up what I am trying to point out is that Washington State without any 
federal legislation is embarking on a program of working out problems of con
flict between the state and tribes. These conflicts are local in nature and need to 
be solved on a local level. The legislation does not address, nor do I think any leg
islation is capable of addressing the political, historical, or attitudinal barriers 
that must be overcome for success in this area. 

The state of Washington would prefer if the legislation would be limited to 
encouraging cooperation betwc?n states and tribes and allowing us to work out 
the solutions and mechanisms on the local level with no strong federal guidelines, 
but with federal involvement in a manner such as the study group or tripartite 
method as proposed in one of the attachments. (Memo to Governor Ray dated 
November 16,1979.) 

We welcome the process of cooperation, but shy away from the bureaucratic 
guidelines that traditionally come with federal programs. 

Thank you again. 

CHAPTER 37.12, REVISED CODE OF WASHINGTON INDIANS AND 
INDIAN LANDS-JURISDICTION 

(Retained in committee files) 

LETTER FROll{ GOVERNOR RAY TO SENATOR EDWARD M. KENNEDY, DATED 
NOVEMBER 21, 1979 

Hon. EDWARD M. KENNEDY, 
Senate J1Hlicim'y Oommittee, U.S. Senate, 
Rllssell Bllilding, Washington, D.O. 

STATE OF WASHINGTON, 
OFFICE OF THE GOVERNOR, 

Olympia, Wash., November 21, 1979. 

DEAR SENATOR KENNEDY: The Senate Judiciary Committee has under con
sideration S. 1722, a comprehensive revision of the federal criminal code, "The 
Criminal Code Reform Act of 1979." I wish to comment speCifically on Section 161 
relating to retrocession of state jurisdiction over certain Indian lands. 

I know that jurisdicticnal issues have been studied and litigated many times 
since Public Law 83-280 has been signed into law. Indeed, even stUdies done by 
the state of Washington have detailed the problems and inconsistencies of this 
jurisdictional conflict. 

I, on behalf of 'Vashington State, wish to go on record supporting the retro
cession provision as contained in S. 1722. The following points should serve as 
my reasons for supporting your efforts iil this area: 

1. County governments. The level of government most directly burdened with 
the effects of implementing Public Law 83-280 s:i,mply cannot afford to adminis
ter the law. Most counties in Washington State receive little or no remuneration 
for providing law enforcement service to Indinn lands. 

This crentes a situation where counties provide or are able to provide very 
limited service. In fact some counties have absolutely no desire to provide any 
service to Indian reservation situations. For instance, Clallum County (north
west tip of Washington State) provides very little service to the Makah Tribe. 
Ferry County hns 87 percent of its 'lnncl in either the National Forest or the 
Colville Indian Rservation (both nontaxable) and as a result has limited capa
bilities or desire to provide service to the latter. Counties in general feel that this 
should be a federal responsibility in conjunction with other areas of trust 
responsibility for Indian reservations. 

2. Indian tribes (who are affected by Public Law 83-280) in Washington State 
are unbappy with the present jurisdictional situation. Thy cite numerous areas of 
inconsistency and conflict with state laws under the present situation. An example 
is that resulting from recent court decisions there is the opinion of concurrent 
jurisdietion by the state and tribes on Indian lands. By law, the state of 
Washington is a community property stute. Tribes by their ordinances and 
laws are not and, therefore, the possibility of additional litigation exists. 

The state of Washington has spent numerous man-hours and dollars to litigate 
issues th;!lt have been associated with Public Law 83-280. The vagueness of that 
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statute seems to lend itself to the litigation process on which there seems to be lio 
end. The non-Public Law 83-280 trJbes in the state do not appear to be embroiled 
in the courtroom conflicts associated with Public Law 83-280. 

My greatest concern is that once S. 1722 becomes law, how can I be assured 
that states would be granted input into the rules and regulations that would be 
adopted by the Secretary of Interior as called for ill Section (i)? I would hope 
that legislation of this nature. would be followed up so that the various jurisdic
tions would be able to enter into multilateral agreements for enforcement re
sponsibilities. It is important that delineation result in a comprehenive and 
coordinated program for defined geographical area. 

The state of Washington is entering into a new phase of relations with Indian 
tribes. It is my desire to create an atmosphere of cooperation and understanding 
between the state and the tribes. Our efforts include resolving problems such as 
jurisdictional conflicts, so I welcome such efforts as S. 1722, Section 161. , 

Thank you for this opportunity to comment on the efforts of your Committee. 
Sincerely, 

DIXY LEE RAY, 
Governor. 

:MEMORANDUM TO GOVERNOR RAY FROM RANDY SCOTT, REGARDING WASHIWGTON 
STATE STUDY GROUP ON STATE-TRrnAL RELATIONS, DATED NOVEMBER 16, 1979 

To: Governor Ray. 
From: Randy Scott. 

STATE OF WASHINGTON, 
OFFIOE OF THE GOVERNOR, 

OZvmpia,Wash., November 16,1919. 

Re Washington State Study Group on.State-Tribnl Relations. . 
The purpose of this memo is to outline for you my proposal for a new program 

designed to create an atmosphere of cooperation, respect and understanding 
between the state of Washington and the federally recognized tribal govern
ments within the state. 

The relationship between states and tribes is fast becoming a closely scrutin
ized aspect of governmental function by many different groups and parties. States 
are more assertive about their rights, while tribes are beginning to establish 
the expertise and capability of self-government and exerting their governing 
rights, also. All too often this leads to points of conflict between these two areas 
of government. In most instances, this conflict leads to court action; suits filed, 
counter suits filed, federal intervention with a suit of their own and a situation 
that fast becomes exacerbated and very political. 

I would like to proposea plan for handling state-tribal relations by establishing 
a method of intergovernmental cooperation and study o,f the overall situation 
that would result in the development of mechanisms for agreements between the 
governments to resolve existing conflicts and future conflicts. This is congruent 
with our talks of establishing government-to-government relations with the 
tribes in our state. . 

The state of Washington would create, from its executive and legislative 
branches, a group of people to study the state's posture and philosophy in state
tribal relations. While this is gOing on, the tribes of Washington State would 
establish their own study 'group and the federal government (under the leader
ship of our congressional delegation) would do likewise. 

The Washington State Indian Study Group would undertake, as areas of 
study, the following: 

1. Indian self-determination policy (federal) and what that means to the 
state. 

2. Political status of tribal governments. 
3. Civil and criminal jurisdiction on reservations. 
4. Environmental regulation (protection). 
5. Natural resource preservation, regulation and management. 
6. Human services delivery. 
7. Development of an intergovernmental mechanism created to resolve 

ongoing disputil.'!J between WaShington State and Indian tribes. 
Purpose 

This approach to State/Indian relations is intended to prepare a foundation for 
the establishment of a state policy and mechanism to promote a greater under-
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standing of present and future interaction between the participating parti~s. 
Effective coordination and understanding between the state, tribal and federal 
governments is a must iIL this area, if governments are to pr.ovide quality leader
ship to their respective constituencies. 
Goal 

To establish an ongoing intergovernmental relationship that will actively 
search for solutions to conflicts and disputes that arise between Washington 
State and Indian tribal governments. 
Objectives of the StItely Group 

1. Study the federal policy of Indian self-determination' and determine the 
suitability of incorporating a like policy into Washington State prograllls inter
actions with Indian tribes. 

2. Study the present and potential arrangements for the political status of 
Indian tribal governlllents in relation to the federal und state governments with 
references, citations und recommendations. 

3. Study present and potential areas of conflict between Washington State and 
Indian tribal governments in the areas of: 

(a) Natural resource regulation and management. 
(b) Environmental protection and regulation. 
(0) Human service delivery. 
(d) Civil and criminal jurisdiction. 

Emphasize the nature of the conflict, brief bacl,ground, and the specifiC tribal 
and state officials involved. 

4. Study tlH~ alternative mechanisms for intergovernmental conflict resolution 
I -' (as applicable' to No.3 above) with citation of existing authorities and ~'ecom

menda tions. 
5. Propose specific issues for negotiation between Washington State and Indian 

tribal governments that potentially have indications of being successfully 
resolved. 

EXECUTIVE ORDER 80-02, GOVERNOR'S OFFICE OF INDIAN AFFAIRS, DATED 
,TANUARY 9, 1980 

STATE OF WASHINGTON, 
OFb'ICE OF THE GOVERNOR, 

Olympia, Wa8h. 
EXECUTIVE ORDER 80-02 

ESTABLISHING GOVERNOR'S OFFICE ON INDIAN AFFAIRS 

Whereas, the state of Washington recognizes its responsibility toward our 
state's first citizens, the American Indians; find 

Whereas, the state of Washington recognizes a need to work with tribal gov
ernments and carry out its responsibilities for and on behalf of Indian citizens; 
and 

Whereas, di'sputes both legal and moral, have existed for years regarding ques
tions -of legal jurisdiction over Indians and Indian lands in the state of Washing
ton; and 

Whereas, it is the de~ire of this administration to work with Indian tribes to 
establish a relationship involving'tribal, local, state and federal governments that 
will be conducive to improving communications and facilitating joint problem 
solving efforts; and ' 

Whereas, because of the complexity of today's issues, the Governor's Indian 
Advisory Council, previously assigned responsibility for dealing with Indian areas 
of concern, no longer is the most efl'ecti va method of addressing Indian interests. 

Now, therefore, I, Dixy Lee Ray, Goyernor of the State of Washington, by 
virtue of the power vested in mil, hereby direct as follow.s : 

1. There shall be established a Governor's Office of Indian Affairs, which sllall 
replace the Governor's Indian Advisory Council. 

2. The Office of Indian Affairs shall have the following responsibilities: 
a. Assist the Governor in the development of effective policies and recom

mend legislation whid! will guide the state of Washington, Indian tribal 
governments and Indian organizations. 



b. Advise state agencies and departments concerning issues relative to the 
Indian tribes and organizations of Washington State. 

a. Act as the Governor's liaison between the state of Washington, Indian 
tribal governments and Indian organizations. 

d. Act as liaison and advisor to the Governor and state agencies on federal 
legislation and policies in Indian affairs. 

e. Provide assistance to Indian citizens in their efforts to work with state 
government to resolve mutual problems and concerns. 

f. Advise the Governor on the appropriate and effective role of state gov
ernment in inter-governmental mechanisms that involve the participation 
of Indian tribal governments to better federal, local, state and tribal rela
tions. 

All of the provisions of Executive Order 72-11 (signed October 30, 1974) are 
hereby rescinded and revoked. 

In witness whereof, I have hereunto set my hand and caused the seal of the 
state of Washington to be affixed at Olympia this 9th day of January, A.D. nine
teen hundred and eighty. 

By the Governor: 
R. K. CHAPMAN, 
Secretary of &tate. 

DIXY LEE RAY, GovernOl' of Washington. 

CHAPTER 39.34, REVISED CODE OF "\V ASHINGTON INTERLOCAL COOPERATION AOT 
Sections 
39.34.010 Declaration of purpose. 
39.34.020 Definitions. 
39.34.030 Joint powers-Agreements for joint or cooperative action, requisites, 

effect on responsibilities of component agencies-Financing of joint 
projects. 

39.34.040 Agreements to be filed-Status of interstate agreements-Read party 
in interest-Actions. . 

39.34.050 Duty to submit agreement to jurisdictional state officer or agency. 
39.34.060 Participating agencies may appropriate funds and provide personnel 

and services. 
39.34.070 Authority of joint boards to receive loans or grants. 
39.34.0S0 Contracts to perform governmental activities which each contracting 

agency is authorized to perform. 
39.34.0S5 Agreements for operation of bus services. 
39.34.090 Agencies' contracting authority regarding electricity, utilities' powers, 

preserved. 
39.34.100 Powers conferred by chapter are supplemental. 
39.34.110 Powers otherwise proh1bited by Constitutions 01' federal laws. 
39.34.120 Duty to submit certain agreements to the office of community affairs-

Comments. 
39.34.130 Transactions between state agencies-Charging of costs-Regulation 

by director of financial management. 
39.34.140 Transactions between state agencies-Procedures for payments 

through transfers upon accounts. 
39.34.150 Transactions between state agencies-Advancements. . 
39.34.160 Transactions between state agencies-Time limitation for expendIture 

of advance-Unexpended balance. 
39.34.170 Transactions between state agencies-Powers and authority 

cumulative. 
39.M.900 Short title. 
39.34.910 SeverubiUty-1967 c 239. 
39.34.920 EffectiYe date-1967 c 239. 

Joint actions 'by local governmental entities regarding insurance: ROW 
4S.62.040 through 48.62.120. 

School district associations, right to mortgage or convey money security interest 
in russociation property-Limitations: ROW 2SA.5S.0401. . 

School districts, intermediate school districts, agreem~nts WIth other govern
mental entities for transportation of students, the pubhc or other non common 
school purposes-Limitations: ROW 2SA.24.1S0. , 
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39,.34.010 Declaration of purpose. It is the purpose of this chapter to permit 
loca'i governmental units to malte the most efficient use of their powers by enabling 
them to cooperate with other localities on a basis of mutual advantage and 
thereby to provide services and facilities in a manner and pursuant to forms of 
goy~rJlmental organizati~n that '.vill accord best with geographic, economic, pop
ulatIon and other factors lIlfluencmg the needs and development of local communi
ties. [1967 c 239 § 1.] 

Joint operations by municipal corporations and political subdivisions; deposit 
and control of funds: ROW 43.09.285. 

39.34.020 Definitions. For th~ purposes of this chapter, the term "public 
agency" shall mean any agency, political subdivisioll, or unIt of local government 
of this state including, but no limited to, special purpose and local service dIs
tricts; any agency of the state government; any agency of the United States' any 
Indian tribe recognized as such by the federal government· and any political 
subdivision of (lIlother state. ' 

The term "I>tate" shall mean a state of the United States. [1979 c 36 § 1 . 1977 
ex.s. c 283 § 13; 1975 1st ex.s. c 115 3 1; 1973 c 34 § 1; 1971 c 33 § 1; 1969 c 88 
§ 1; 1969 c 40 § 1; 1967 c 239 § 3.] 

Severability-1977 ex.s c 283: See notes following ROW 28A.21.010. 
39.34.030 :foint powers-Agreements for joint or cooperative action, requisites, 

effect on responsibilities of component agencies-Financing of joint projects. (1) 
Any power or powers, privileges or authority exe.rcised or capable of exercise by 
a public agency of this state may be exercised and enjoyed jointly with any other 
public agency of this state having the power or powers, privilege or authority, and 
jointly with any public agency of any other state or of the United :States to the 
cxtent that laws of such other state or of the United States permit such joiut 
exercise or enjoyment. Any agency of the state government when acting jointly 
with any public agency may exercise and enjoy all of the powers, privileges and 
authority confel'l'ed 'by this chapter upon a public agency. . 

(2) Any two or more Pl,lblic agencies may enter into agreements with one 
another for joint o.r cooperative action pursuant to the provisions of this chapter. 
Appropriate action by ordinance, resolution or otherwise pursuant to law of the 
governing bodies of the participating public shall ·be necessary before any such 
agreement may enter into force. 

(3) Any such agreement shall specify the following: 
(a) Its duration; 
(b) The precise organization, composition D-.nd nature of any separate 

legal or administrative entity created thereby together with the powers 
delegated thereto, provided such entity may be legally created. Such entity 
may include a nonprofit corporation whose membership is limited solely to 
the participating public agencies and the funds of any such corporation shall 
be subject to audit in the manner provided 'by law for the auditing of public 
funds; 

(c) Its purpose or purposes; . 
(d) The manner of financing the joint or cooperative undertakmg and of 

establishing and maintaining a budget therefor; . . . 
(e) The permissible method or methods to be employed m acc?mpJ.~shmg 

the partial or complete termination of the agreement and for disposmg of 
property upon such partial or complete termination; 

(f) Any other necessa.ry and proper matters. 
(4) In the 'event that the agreement does not establish a separate I.egal e~~ity 

to conduct the joint or cooperative undertaking, the agreement shall, 1Il addltlOn 
to items (a), (c), (d), (e) and (f) enumerated in sub.division (3) hereof, con-
tain the following: . 

(a) Provision for an administrator or a ~oint board respons~b~e for ad-
ministering the joint or cooperative undel'takmg. In the case of a Jomt board, 
public agencies party to the ngreement shall be represented ; 

(b) The manner of acquiring, holding and dispoSi?g of real. ::nd personal 
property used in the joint or cooperative undertalnng. Any ,Jomt bO!lrd. is 
authorized to establish a special fund with a state, county, Clty, or dlStl'lct 
treasur~r servicing an involved public agency designated "Operating fund 
of __________ joint board". '., 

(5) No agreement made pursuant to this chapter s.hall reheye any pubhc agency 
of any obli"'ation or responsibility imposed upon It by law except that to the 
extent of a~tual and timely performance thereof by a joint board or .other legal 
o~ administrative entity created by an agreem.ent .made l1ereund~t:, ~aId perform
ance may be offered in satisfaction of the obl1gatlOn or responslbll1ty. 
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(6) Financing of joint projects by agreement shall 'be as provided ,by law. [1972 
ex.s. c 81 § 1; 1967 c 239 § 4.] 

Joint operations by municipal corporations or political subdivisions, deposit and 
control of funds: ROW 43.09.285. 

30.34.040 Agreements to be Gled-Status of interstate agreements-Real 
party in interest-Actions. Prior ,to its entry into force, an agreement made 
pursuant to this chapter shall be filed with the city clerk and county auditor and 
with the secretary of state. In the event that an agreement entered into pursuant 
to thIs chapter is between or among qne or more public agencies of this stare and 
one or more public agencies of another state or of the United States said agree
ment shall have the status of an interstate compact, but in any case or con
troversy involving performance or interpretation thereof or liability thereunder, 
the public agencies party thereto shall be real parties in inrerest and the state 
may maintain an action to recoup or otherwise make itself whole for any dam
ages or liability which it may incur by reason of being joined as a party therein. 
Such action shall be maintainable against any public agency or agencies whose 
default, failure of performance, or other conduct caused or contributed to the 
incurring of damage or liability by the state. [1967 c 239 § 5.] 

39.34.050 Duty to submit agreement to jUrisdictional ,state 'officer or agency. 
In the event that an agreement made pursuant to this chapter shall deal in 
whole or in part with the provision of servicc.s or facilities with regard to which 
an officer or agency of the state government has co,nstitutional or statutory 
powers of control, the agreement shall, as a condition precedent to its entry 
into force, be submitted to the state officer or agency having such power of 
control and ,shall be approved or disapproved by 'him or it as to all matters within 
his or its jurisdiction [1967 c 239 § 6.] 

Duty to ,submit certain agreements to the office 'of community affairs: ROW 
39.34.120. 

39.34.060 Participating ,agencies may appropriate funds and provide personnel 
and services. An'y public agency entering into an agreement pursnant to this 
chapter may 'appropriate funds and may sell, lease, give, or otherwise supply 
the adniinistrative joint ,board or other legal or administrative entity created 
to operate the jOint '01' cooperative undertaking by providing such personnel 
or services therefor '!IS may be within its legal power to furnish. [1967 c 239 § 7.] 

39.34.070 Authority of 'joint boards to receive loans or grants. Any joint 
board created pursuant to the provisions of this chapter is hereby authorized 
to accept loans or grants of federal, state or private fUillds in order to ac
complish the purposes of thi,s chapter provided each of the participating public 
agencies is authorized by law to receive ,such funds. [1967 c 239 § 8.] 

39.34.080, Contracts to perform governmental activ,ities with each contract
ing agency is authorized to perform. Anyone or more public agencies may con
tract with ,anyone or more other public agoocies to perform !!lny governmental 
service, activity, or undertaking which each public agency entering into the 
contract is authorized by law to perform: Provided, That such contract shall 
be authol'ized by the governing body of each party to the contract. Such COll
tl'act shall set forth fully the purposes, power,s, rights, objectives, 'and re
sponsibilities of the contracting parties. [1967 c 239 § 9.] 

39.34.085 Agreements for operation of bus services. In addition to the other 
powers granted by chapter 39.34 ROW, one or more cities or towns or a county, 
or any combination thereof, may enter into agreements with each other or with 
a public trausportatiOlll' agency of 'a contiguous state, or contiguous Oanadian 
province, to allow a city or ,such other transportation agency to operate bus 
service for the transportation of the general public within the territorial bound
aries of such city and/or county or to nllow such city and/or county to operate 
such bus service within the jurisdiction of ,such other public agency whoo no 
such existing bus certificate of public convenience and necessity has been au
thorized by the Washington utilitij:lS and transportation commission: Provided, 
however, That sU0h tra.nsportatioo may' extend beyond the territorial boundaries 
of Hither party to the agreement if the agreement ,so provides, and if such service 
is not in conflict with existing bus service autllOrized by the Washington utilities 
and transportation commission. The provLsions of this section shall be cumulative 
und iIlonexclusive and shall not affect any other right granted by this chapter 
or any other provision of law. [1977 c 46 § 1; 1969 ex.'s. c 139 § 1.] 

30.34.090 Agencies' contracting nuthority regarding electricity, utilities' 
powers, preserved. Nothing in this chapter shall be construed to increase or de
crellse existing authority of any public agency of this state to enter into agree
ments or cootracts with any other public agency of this state or o:ll any other 
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state or the United States with regard to the generation, transmiSSion, or dis
tribution of electricity or bhe existing powers of any private or public utilities. 
[1967 c 239 § 10.] 

39.34.100 Powers conferred by chapter are supplementul. The powers and 
authority conferrecl by this chapter shall be construed as in 'addition Imd sup
pleme.ntal to powers or authority conferred by any other law, and nothing con
tained herein shuH be construed UJS limiting any other powers or Iluthority of 
any public agency. [1907 c 239 § 11.] 

39.34.110 Powers otherwise prohibited by Constitutions or federal laws. No 
power, privilege, or other authority shall be exercised under this chapter where 
prohibited by the state Constitution or the Constitution or laws of the fedeml 
government. [1967 c 239 § 12.] 

39.34.120 Dut.y to submit certain agreeme.nts to the office of Community af
fairs-Comments. In the event that an agreement made pursuant to this chap
ter ,sIJ>l?,ll deal in whole or in part with matters of land·use planning, air or water 
pollution, zoning, building or housing codes, or any other matter for which 
specific responsibility has been assignecl to the office of community affairs by 
legislative action, then such agreement shall be submittecl to the office of com
munity affair,s ,at leust sixty days prior to the effective date of the agreement. 
The office of community affairs may file written comments with the parties to 
the proposecl agreement iIlot less than fifteen days prior to the effective date 
of the proposed agreement. Such comments shall not be 'binding upon the parties 
to the proposed ,agreement but may be used by the parties to determine the 
advisability of adopting, rejecting or amending the proposed agreement. [1967 
c 239 § 13.] • 

Duty to submit agreement to jurisclictional state officer or agency: RCW' 
39.34.050. 

39.34.130 TraillSactions between state agencies-Oharging of costs-Regula
tion by director of financial management. Except as otherwise provided by law, 
the full costs of 'a state agency incurred in providing services or furnishing 
materials to or for another agency under chapter 39.34 RCW 01' any otJler statute 
shall be charged to the agency contractiillg for such services or materials and 
shall be repaid ancl credited to the fund 01' appropriation against which the 
expenditure Joriginally was charged. Amounts representing 'a rcturn of ex
penditures. from an appropriation slmll be consiclered as returned loans of serv
ices or of goods, supplies or other materials furnished, and may be expended 
as part of the original appropriation to which they belong without further or 
additional appropriation. Such interagency transactions shall be subject to reg
ulation by the director of financial management, including but not limited to 
provisions for the determination of costs, prevention of interagency contract 
costs beyond those which are fully reimbursable, disclosure of reimbursEm~ents 
in the governor',s budget and such other requirements and restricti!lllS as will 
promote more ec(}nomical and efficient operations of state agencies. 

Except as 'Otherwise provided by law, this section shall not apply to the 
furnishing of materials or services by one agency to 'IlllOther when other funds 
have been provided specifically for tilat purpose pursuant to law. [1979 c 151 
§ 45 i 1969 ex.s. c 61 § 1.] 

Duty to submit agreement of jurisdictional ,state officer or agency: RCW 
39.34.050. 

39.34.140 Transactions between state agencies-Procedures for payments 
through transfers upon accounts. The director of finnnc1al management may 
establish procedures whereby ,some or all payments between state agencies may 
be l.3ade by transfers upon the accounts of the state treasurer in lieu of making 
such payments by warrant or checl" Such procedures, when established, shall 
include provision for corresponding entries to be made in the accounts of tile 
affected agencies. [1979 c 151 § 40 i 1969 ex.s. c 61 § 2.] 

39.34.150 Transactions between state agencies-Advancements. State age.n
eies are authorized to advance funds to defray charges for materials to be fur
nished or services to be rendered by other state agencies. Such advances shall 
be made only upon the approval of the director of financial management, or hLs 
order made pursuant to an appropriate regulation requiring advances in cer
tain cases. An advance shall be made from the fund Or appropriation available 
for tile procuring of such services or materiaLs, to the state age.ncy which is to 
perform the services or furnish the materials, in an amount no greater than the 
estimated charges therefor. [1979 (; 151 § 47; 1969 ex.s. e 61 § 3.] 

39.34.160 Transactions between ,state agencies-Time I1mitation for expend
Iture of advance-Unexpended balance . .Alll advance made under RCW 39.34.130 
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through 39.34.150 from appropriated funds shall be available for expenditure for 
no longer than the period of the appropriation from which it was made. When 
theuctual costs of materials and ·services have been finally determined, and in 
no event later than the lapsing of the appropriation, any ,unexpended balance 
of the advance shall be returned to the agency for credit to the 1lund or account 
from which it was made. [1969 ex.s. c 61 § 4.] 

39.34.170 Transactions between state agencies-Powers and authority cum
ulative. The powers and authority conferred by RCW 39.34.130 through 39.34.160 
shall be construed as ill addition and supplemental to 'POwers or authority con
ferred by any other law, and not to limit any other powers or authoritY of any 
public agency expressly gr·antedby any other statute, [1969 ex.s. c 61 § 5:] 

39.34.900 Short title. This chapter may be cited as the "Interlocal Coopera
tion Act." [1967 c 239 § 2.] 

39.34.910 Severabilit.Y-1967 c 239. If any provision of this chapter, or its 
application to any person or circumstance is held invalid, the remainder of 
the chapter, or the application of the provision to other persons or circumstances 
is not affected. [1967 c 239 § 14.] 

39.34.920 Effective date--1967 c 239. The effective date of this chapter is 
July 1, 1967. [1967 c 239 § 15.] 

Mr. SCOTT. Needless to say, after the enactment of legislation by: the 
State the conflicts began. As the Governor stated in her letter to Sen
ator Kennedy, a copy of which is attached, the Sate of Washington has 
spent numerous man hours and dollars to litigate the issues that have 
been associated with Public Law 83-280. The vagueness of that statute 
seemed to lend itself to the litigation process, to which there seems to 
be no end. 

The non-Public Law 83-280 tribes in this State do not appear to be 
emb:oiled in the courtroom conflicts associated with Public Law 
83-280. 

I am sure that you have been told a number of times throughout 
these proceedings that the philosophy of Public Law 83-280 comes 
from the old U.S. Indian policy of termination of j-elations with the 
Indian tribes. Therefore, with the present policy that emerged in the 
1970's of encouraging self-determination and strengthening of tribal 
government a change in methods of dealing with jurisdictional con
flicts should be developed. 

The policy of the U.S. Government was most forcefully and lastly 
expressed by President Nixon in his speech of July 8, 1970. In it the 
President asserts that the policy of forced termination is wrong. He 
said: 

I hereby affirm for the executive branch that the historic relationship between 
the Federal Government and the Indian community cannot be abridged without 
the consent of the Indians. 

Now the wheel has turned full circle. In 1953 the Federal Govern
ment invited States to take; over jurisdiotion on Indian reservations. 
In 1957 Washington did so. 

When Washington e.x:terrqed its jurisdiction in 1963, the Fedeml 
Government had not yet indicated any change in its tennination phi
losophy, but in 1970 it expressly did so. 

The concept of :retrocession now seems to be entirely appropriate. 
The State Of Washington, through the Governor's office, supports this 
concept as contained in S. 1722, section 161. 

The inadequacies that have resulted from the assumption of juris
diction by the State are many. The biggest complaint that we hear is 
that most local Indian law en:orcement agencies lack sufficient man
power and revenue to provide for equal and adequate law enforcement 
on Indif),n reservations. 
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The burden of States assuming jurisdiction falls most directly on 
local law enforcement agencies, such as county sheriffs, and on the 
county district court systems. It is our estimation that retrocession can 
begin a process whereby the Federal Government, Washington State, 
Indian tribes, and local law enforcement agencies can work out agree
ments of law enforcement responsibilities, cross-deputization pro
grams, et cetera, plus multijurisdictional harmony in other areas of 
government service which seem to be a natural follow-on development. 

The only thing that we recommend that you add to section 161 would 
be some language that would include the Governor of the State affected 
as having approval authority over any tribal retrocession petition 
prior to submission to the Secretary of the Interior. 

Senator MELCHF..TI. Mr. Scott, I w'ant to interrupt you here because 
you are going to go on to another bill in your testimony. 

Are you speaking as the representative of the State or just as the 
representative of the Governor? 

Mr. SCCYIT. I am speaking for the Governor's office, of the State of 
'Yashington. 

Senator MELCHER. 1£ you are speaking for the State of Washington, 
what would impede retrocession in the State of 'Yashington under 
existing law without any revision of law? 

Mr. SCOTT. It would require taking the Jaw off the books of chapter 
37.12-amending that by a legislative process. I would see that as be
ing the only impediment. 

Senator MELClillR. Has the State legislature addressed t'his point? 
Mr. SCOTT. They have not done so recently, I think that with some 

executive branch leadership and with some other things that the legis
lature is involved in and working with the tribal governments in our 
St.'tte, that it would be a distinct possibility. 

Senator MELCHER. The point is that if it is the will of the State of 
'Yashington to have retrocession, present law permits it. Is that 
correct? 

Mr. SCOTT. Yes, sir. 
Senator MELCHER. Is it simply an area that the State of 'Yashing

ton has not addressed? 
Mr. SCOTT. That is right. It has not addressed it. It has been a point 

of contention between the tribes 'and the attorney general's office for 
some time. . • 

Senator MELCHER. It is the will of the State of 'Yashington, and 
there should be no problem. Is that it? 

Mr. SCOTT. That is right. 
Senator MELCHER. 'Ye are talking ahout existing law. . 
Mr. SCCYIT. I think the attorney'general's office says there is a prob

lem under existing law. That is the opinion of late. 
Senator MJ~LCHER. Do they say it is a problem with the State legis-

lature not having acted? . 
Mr. SCOTT. No, sir, they say that the executive branch does not have 

the authority to approve retrocession without changing-I believe
the law as it is written. 

Senator MELCHER. The State of V\Tashington's attorney general does 
not argne that the. legislature, by a vote and bv a bill signed by the 
Governor of the State, could not retrocede, do they? 
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Mr. SCOTT. They do not -argue that point. 
Senator MELCHER. Perhaps, then, it is not the will of the State of 

Washington to act on it. 
Mr. SCOTT. I think it is the will of the State of Washington to be-

gin the process. 
Senator MELOHER. Is there a bill before the State legislature ~ 
Mr. SCOT'l'. No, sir. Our legislative session just ended. 
Senator MELCHER. Did the Governor have a bill before the State 

legislature ~ 
Mr. SCOTT. No, sir. 
Senator MELCHER. Is it a question of inaction ~ 
Mr. SCOTT. Up to this point it is. 
Senator MELCHER. Is there any impediment to retrocession by the 

State of. Washington under State law, if it so chooses~ 
Mr. SCOTT. I do not believe there is. 
Senator MELCHER. Thank you. .! 

Mr. SCO'l'T. If I may,.I would like to make a brief comment on 
S. 1181, the Tribal-State . Compact Act. Again, the State of Wash
ington has been involved in many conflicts with various tribes. within 
our boundaries. Issues such as· jurisdiction, human service d-elivery, 
treaty rights, fishing rights, and taxation have all been discussed; 
researched, anc1litigated extensively. .' 

In fact, a number of the court cases have received national attention 
in the U.S. Supreme Court Review. . 

Tribal-State conflicts are not new to Washington State. The present 
administration under Governor Ray is planning some new' and in
novative methods of intergovernmental cooperation with tribal gov
ernments. Attached is a brief outline of the proposal to develop what 
we call the Washington State Study Group on State-Tribal Relations. 
To assist in tIllS area the Governor has, by Executive Order 8002, 
created an Office of Indian Affairs. A copy of the executive order is 
attached as well. 

The Washington State Legislature is a member of the Commission 
on State-Tribal Relations sponsored by the National Conference of 
State Legislatures, the National Congress of Amorlcan Indians, and 
the National Tribal Chairmen's Association. The Commission is ad
dressing and encouraging the agreement process in many areas ot 
governmental service and functions between tribes and States. 

These endeavors on the part of State officials shows that Washington 
State is beginning to show some much needed leadership in inter
governmental cooperation with tribal governments. 

Two recent agreements between tribes, local government, and State 
government are examples of the new effort. They are: No.1, the 
Portage Island agreement between the Lummi Tribe in Wahkiakum 
County settling a dispute over a small island in the I,ummi Indian 
Reservation; and, No.2, the Nisqually agreement between the Nis
qually Tribe in Washington State, particularly the Washington De
partment of Fisheries, over the fishery management enhancement of 
the Nisqually River drainage basin. 

I will, if the committee desires, forward copies of both agreements 
within the next few days. 
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The State of Washington has, within its code, the Intenlocal 
Cooperation Act which permits actions of agreement between local 
governmental units, special purpose districts, State agencies, Federal 
agencies, and Indian tribes. I will not expound further upon this act 
but will allow for its inclusion into the record to suffice for its intent 
and clarification. 

To sum up what I am trying to point out, Washington State without 
uny Federal legislation is embarking on a program of working out 
problems of conflict between the State and tribes. The conflicts are 
local in nature and need to be resolved on the local level. 

The legislation does not address, nor do I think that any legislation 
is capable of addressing, the political, historical, or attitudinal barriers 
that must be overcome for success in this area. The State of Wash
ington would prefer that the legislation be limited to encouraging 
cooperation between the States and tribes and allowing us to work 
out the solutions and mechanisms on the local level with no strong 
Federal guidelines, but with Federal involvement such as the study 
group or tripartite method as proposed in attachment No.3, memo 
to Governor Ray, dated November 16, 1979. 

We welcome the process of cooperation but 'shy away from the 
bureaucratic guidelines that traditionally come with Federal 
programs. 

Thank you. 
Senator DECONCINI [acting chairman]. Mr. Scott, I am a little 

unclear on your testimony regarding S. 1181. Are you suggesting that 
the legislation is unnecessary ~ Are you suggesting that it might be 
interpreted as imposing some kind of regulatory involvement on the 
Federal level ~ 

Mr. SCOTT. I meant the latter. 
Senator DECONCINI. "With regard to the latter, if there is no applica

tion for Federal funds, I do not see anything in the legislation that 
would require or necessitate any Federal Government approval of 
an agreement entered into between the State or local government and 
an Indian tribe. The intent I hoped to express was that if the Indian 
tribe and the local government wanted to enter into a compact on a 
voluntary basis, there would be no interference on the part of the Fed
eral Government unless it made application for money. Because of any 
Federal funding that might be requested, there would have to be some 
criteria. 

Do you interpret the bill differently ~ 
Mr. SCOTT. No; I do not specifically interpret it differently. 
Senator DECONCJNI. Then, your concern is that if the Federal 

Government is involved in the area of money applied for and possibly 
expended, there might be some interference that the State of vVashing
ton would prefer not to have. 

Mr. SCOTT. Yes. 
Senator DECONGTNI. Do any of the agreements you have now in

vol ve Federal funding that Yott know of? 
Mr. SCOTT. The Nisqually agreement does. That has been submitted 

to the Interior Appropriations Committee for their consideration. 
Senator PECONCINI. That has to be approved by the Congress for 

the expendIture of the money to occur. Did that agreement have to be 
approved by the Interior Department or the BIA? 
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Mr. SOOT!'. vVe sent them copies for their information~ 
Senator DECONOINI. You did not ask for approval ~ , ., 
Mr. SCOT!'. No; we did not ask £01' their approval. -.. -",' 
Senator DECONOINI. The way it· operates now is· that if there. is 

money involved, you must first have the authorizations for approprI
ations but not approval, so there are no standards or rules set up un
less the Appropl'lations Committee decides to tack some on. 

Mr. SOOT!'. Right. 
Senator DECONOINI. Thank you very much. 
Mr. SCO'I"l'. Thank you. . 
Senatol~ DECONOINI. The next witness is Ronnld Andrade, execu

tive director of the National Congress of American Indians. He is ac
companied by Anthony Rogers and David Dunbar~ 

,Velcome, gentlemen, we are pleased to have you. Your full testi
mony will be printed in the record if you care to summarize it. 

STATEMENT OF RONALD P. ANDRADE, EXECUTIVE DIRECTOR,. 
NATIONAL CONGRESS OF .AMERICAN INDIANS, ACCOMPANIED 
BY ANTHONY ROGERS AND DAVID DUNBAR 

Mr. ANDRADE. Mr. Chairman, my name is Ron Andrade, executive 
director of the National Congress of American India,ns. 

This statenient has been prepared by our law firm, Wilkinson, 
Cragun, S .. Barker, and by the Native American Rights Fund on be-
half of the National Congress of American Indians; the Arapahoe 
Tribe of the Wind River Reservation, '~TyO.; the Confederated Salish 
and Kootenai Tribes of the Flathead Reservation, Mont.; the Three 
Affiliated Tribes of the Fort Berthold Reservation, N. Dak.; and the 
Hoopa Valley Tribe of the Hoopa Valley Reservation, Calif. 

The statement is addressed to the three jurisdictional proposals and 
bills pending -before the Senate Select Committee on Indian Affairs. 
The first of these is S. 1181, a bill to authorize the States and Indian 
tribes to enter into mutual agreements and compacts respecting juris
diction and governme:ntal operations in Indian country. The second 
proposal concerns certain provisions of S. 1722, the Federal Criminal 
Code reform bill, part C, subsections 161 (i) and (j), which sets 
forth a means for Indian tribes to obtain retrocession of Federal juris
diction now assumed by certain States pursua'nt to Public Law 83-280. 

The third proposal has not yet taken the form of a bill but it is 
discussed in a letter from the ·chairman of this committee inviting 
comment on the delegation of authority to Federal magistrates with 
respect to crimes on Indian reservations. 

I will consider the proposals in the order i'n which I just mentioned 
them. 

S. 1181 has been introduced in the same form that S. 2502 was re
ported by the Senate Select Committee on Indian Affiairs and passed 
by the Senate during the 95th Congress. 

Title I of S. 1181 would authorize States and tribes to enter into 
compacts or agreements relating to the enforcement or application 
of civil, criminal, and regulatory laws of each within their respective 
jurisdictions; to allocate or determine governmental responsibility of 
the States or tribes over specified jurisdictional matters or specified 
geographical arcas including concurrent jurisdiction; and, to agree to 
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transfer jurisdiction of individual cases either from tribal to State 
courts or State to triba.I courts. 

The bill further provides that such agreements or compacts would 
be subject to revocation by either party upon 6 months' notice or such 
different time periods as they may agree upon. The bill states that no 
aweement could establish a period for revocation in excess of 5 years 
WIthout the approval by referendum of the adult members of the 
affected tribe, as is now required by section 406 of the 1968 Indian 
Civil Rights Act, 25 U.S.C. 1326. 

S. 1181 would require that any tribal-State agreements reached must 
be filed with the Secretary of the Interior within 30 days of consum
mation or become subject to immediate revocation by either pa.rty. 

The Secretary would be required to publish the jurisdictional pro
visions of any such agreement m: revocation in the Federal Register 
unless requested otherwise by the parties to the agreement. There is 
a proviso that no agreement could affect any pending action or pro
ceeding over which [~ State or tribal court had already assumed 
jurisdiction. 

Title I of the ·bill goes on to indicate that it should not be construed 
to enlarge or diminish civil or criminal jurisdiction exercised by States 
or tribes, except as provided in the bill; .to empower States or tribes 
to expand or diminish jurisdiction exercised by the United States 
for the making and enforcement of criminal laws in Indian country; 

·to empower States or tribes to make agreements on the exercise of 
jurischction except as authorized by their o,Yn organizational docu
ments or 'enabling laws; to authorize agreements which alienate, 
financially encumber, or ta.x any real or personal property, including 
water rights, belonging to individual Indians or tribes in trust or 
restricted status; 01' to agree on the transfer of unlimited, unspecified, 
or general civil and c:ciminal jurisdiction, except as provided by the 
1968 Indian Civil Rights Act, 25 U.S.C. 1326-the tribal referendum 
requirement. 

The bill goes on to provide; for funding of administration of agree
ments und Federal court jurisdiction to enforce them. 

,Ve commend the committee and sponsors of S. 1181 for your con
tinurng attention to the need for cooperation in practical matters 
involving tribal, State, and local jurisdictions. ,Ve recognize the need 
for improved relations among neighboring governments and support 
the concept contained in S. 1181, as we generally supported asimilar 
effort in the 95th Congress. 

Many NCAI member tribes are actively engaged in particular local 
efforts to arrive at agreements in a variety of cross-jurisdictional areas 
through Indian country. NCAI is one of the chartering organizations 
of the Tribal-State Relations Commission, which was estllJblished for 
the purpose of exploring existing cooperative agreements and devel
oping models for such efforts in the future. 

Much support for S. 1181 is support for this type of cooperative 
effort and spirit. Our support is similarly offered. 

However, we question the need for this legislation at this stage of 
exploration. In fact, the very existence, of the legislation has led 
some State officials to conclude that tribes and States cannot enter 
into cooperative agreements without legislation being enacted. This 
is not the case. Tribes and States have the powers now to enter into 
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most agreements and do not need broad-based congressional authori
zation for this purpose. 

Further, we question whether there is sufficient protection to insure 
that jurisdictional agreements are approved by the adult m . .embers 
of tribes that will be affected by the agreements. S. 1181 would not 
require a referendum of adult tribal members with respect to any 
agreement that dealt with a Bmited shift of jurisdiction to the States 
and that could be revoked by the tribe in a period of less than 5 years 
from consummation. 

Many Indians, Indian tribes, and their attorneys are therefore con- . 
cerned that. the 1968 Indian Civil Rights Act would be, to that extent, 
repea.led by this bill. To that same extent, the decision of the U.S. 
Supreme Court in [{ennerly v. District Oourt, 400 U. S. 423 (1971), 
would be overruled. 

If this committee and the Senate are to move forward on this pro
posed legislation, you would be well advised to require that there be 
a tribal referendum with respect to any agreement that caused the shift 
of jurisdiction to a State, in order to leave intact both Kennerly and 
25 U.S.C. 1326. 

On the other hand, those in Indian country who favor, at least to 
some degree, the enactment of this bill contend that present law, par
ticularly Public Law 280, as amended, may not conveniently permit 
the execution of agreements that shift jurisdiction to States on a tem
porary or experimental basis, unless the Public Law 280 requirements 
are met. However, this is not necessarily so. 

Public Law 280 really deals with an assumption of jurisdiction by 
a State in criminal or civil matters, meanin¥ that the State would 
exercise authority in such matters from the time they were initiated 
unt.il they were judicially concluded. However, many agreements be
tween States and tribes cover less comprehensive but important mat
ters, such as cross-deputi~mtion and the sharing of jail facilities. Many 
do not involve a shift of jurisdiction to the States to prosecute and 
punish offenders. These less comprehensive agreements need not meet 
the requirements of Public Law 280. 

If, in fact, there is a shift to the States of prosecutorial and punitive 
jurisdiction over Indians in criminal matters, then those agreements 
should be subject to tribal referendum as required by the 1968 Indian 
Civil Rights Act, even if they are only a temporary or experimental 
effort designed by the States and the tribes involved. 

Those for whom I speak today, therefore, continue to feel that tribes 
and States should be encouraged to move in the direction of resolving 
their jurisdiction problems. At the same time we do not feel that this 
particular bill is necessary at the present time. 

The cooperative efforts between States and tribes should be allowed 
to continue without a new Federal statute even if it means working 
toward agreements of a less dramatic or broad nature than S. 1181 
seems to contemplate. As we have all been reminded in the past, "a 
journey of a thousand miles must begin with but a single step." 

Expansive jurisdictional agreements may well be too large a first 
step for tribes and States to be taking after years of disagreement over 
jurisdiction. 1Vhen, and if, relations'between the two levels of govern
ment make broader agreements more likely possibilities, tl1en tribal-
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State compact legislation such as this may be more advisable. Until 
that time we believe that the Congress should not disturb the law on 
jurisdictional agreements, pending an expanded analysis based on the 
direction the tribes and States will take in this area. 

W' e support the retrocession provisions of part C, subsections 161 (i) 
and 161(j) of S. 1722. S. 1722 is a bill to codify, revise, and reform 
title 18 of the United States Code and the bill has been reported 
favorably by the Senate Judiciary Committee. 

S. 1722 would authorize the United States to reassume criminal juris
diction over an area of Indian country 90 days after the adoption of 
a resolution to that effeot by the Indian tribe occupying the particular 
territory. Before it becomes effective, the tribal resolution must be ap
proved by a majority vote of the adult Indians voting at a special elec
tion supervised by the Secretary of the Interior. 

II adopted, S. 1722 would go far toward removing much of the 
jurisdictional constraints and harm to tribal self-government resulting 
from the enactment of Public Law 83-280, August 15, 1953, 67 Stat. 
588. ' 

Public Law 83-280 unilatera.lly gave five States-California, Minne
sota, Nebraska, Oregon, and Wisconsin, and Alaska was subsequently 
added-criminal and many types of civil jurisdiction over most Indian 
country within their borclers. Section 7 of the act, 67 Stat. 588, 590, 
authorized any other State unilaterallv to assn me criminal or civil 
jurisdiction over Indian country as prov'ided by the act. 

Adopted during the termination era of Indian a.:fIairs, Public Law 
83-280 is in obvious conflict with the current Indian policy of sel£
determination because it granted or permitted States to assume broad 
jurisdiction over Indian country whether the Indians wanted State 
jurisdiction or not. Public Law 83-280 contributed to a serious break
down of law and order in Indian country because State governments 
soon showed that they were either nnable or unwilling to apSllme th(> 
jurisdictional responsibilities which had been given to them under 
the statute. 

vVhere some States did assume and !littempt to exercise criminal 
jurisdiction under Public Law 280, they frequently did so in a dis
criminatory fashion at the request of non-Indians living on a reserva
tion rather than in response to the needs of the particular tribe for 
adequate law enforcement. See the final report of the American Indian 
Policy Review Commission submitted to Congress on May 17, 1977, at 
pages 204 through 208, 

By the Indian Civil Rights Act of April 11, 1968, 82 Stat. 78, Con
gress partly changed this malfunctioning situation by requiring the 
consent of a tribe before a State could assume any jurisdictiOll it did 
not already have ovr,r Indian country, 82 Stat. '78, 25 U.S.C. 1324, 
1326. No tribe of which we are aware has consented to any State as
sumption of jurisdiction pursuant to the 1968 act. Consequently, no 
more shift of jurisdiction to States has occurred since then. 

The Indian Civil Rights Act also allowed State governments to 
retrocede to the United States any manner of jurisdiction which the 
State had acquired under Public Law 280, 82 Stat. 79, U.S.C. 1323. ,Ve 
are aware of five such retrocessions. However, 25 U.S.C. 1323 shares 
certain of the defects of Public Law 280 in that section 1323 makes 
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retrocession dependent upon the wishes of the State government 
rather than upon the desires of tJle major affected parties-the Indian 
tribes. . 

Moreover, 25 U.S.C. 1323 has engendered litigation rega.rding 
whether a State action retroceding jurisdiction was sufficient uncleI' 
State la·w. It seems elea.r, however, that under the law retrocession is 
effective if it, is accepted by the United States. For reference., see fol.' 
example, Omalw, Tribe v. Walthin, 460 F. 2d 132'7 (197'2), cert. denied, 
409 U.S. 1107'. 

S. 1722 would allow for retrocession of State criminal jurisdiction 
to the Federal Government upon a resolution to that effect approved 
by the adult members of an Indian tribe voting at a special election. 
This bill, unlike current law, would make retrocession dependent upon 
the will of persons to be affected rather than upon the actions of the 
State government. 

To leave retrocession in the control of the State government is not 
only inconsistent with the tribal right to self-determina.tion but [1,180 

subjects retrocession to the uncertainties of State politics in which 
Indians have historically enjoyed almost no power. S. 1722 requires the 
holding of an election supervised by the Secretary of the Interior 
prior to retrocession and this election requirement will insure that any 
retrocession which occurs will be in accordance with the desires of the 
entire tribe. For reference, see Kennerly v. Distriot OO'l'('rt, 400 U.S. 
423 (19'71). 

",Ve note that the final report of the American Indian Policy Review 
Commission submitted to Congress on :Muy 17, 1977, discussed the 
problem of Public Law 280 jurisdiction at length and recommended 
that retrocession be allowed at tribal option. For reference see final 
report at pages 199 through 209. 

Some have suggested that tribal retrocession could give tribes 
c.riminal jurisdiction over non-Indians and thus legislatively repeal 
the Supreme Court's decision in Oliphant v. Suquamish Indian Tribe, 
435 U.S. 191 (1978). Retrocession, however,· would only transfer 
c.riminal jurisdiction from the State to the Federal Government and 
would neither enlarge upon nor contract tribal criminal jurisdiction. 

Tribal governments do, of course, possess current criminal jurisdic
tion over their own members where the Federal Government has 
criminal jurisdiction. United States v. WheeZe?', 435 U.S. 313 (1978), 
and a November 17, 1978, Interior Solicitor's decision, and decisions 
of lower courts-for example, Oon,fedemte(Z T1'ibes of the Oolville 
Rese1'Vation v. Beck, E.D. ",Vash., December 21, 197'8-indicate that 
tribes have coMurrent criminal jurisdiction over their own members 
even where t.he State has assumed criminal jurisdiction under Public 
Law 280. 

To the extent that the effective prosecution of exclusively Federal 
offenses requires increased designation o:f magistrates to hear cases on 
the Indian reservations from which they arise, Si.lfficient statutory 
authority exists under the Magistrates Act, 18 U.S.C. 3401, for district 
courts to make such appointments. Current law vests the decision on 
whether to appoint a m~!~istrate and on what terms with the judges 
of each Federal district court. Specific legislation directing that such 
magistrates be appointed to Indian reservations would be unnecessary 
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and inappropriate in light of the discretion presently lodged in the 
district courts. ' 

However, this committee could serve a worthwhile function through 
oversight hearings which would relay to the Judicial Conference 
specific requests from tribes for additional magistrate assistance in 
dealing with exclusively Federal crimes committed by non-Indians 
against Indians. ' 

In the past district courts have cited an insufficient caseload as the 
reason for not appointing magistrates on Indian reservations. As the 
chairman's let tel' of January 18, 1980, regarding these hearings l,>ecog
nized, this continuing situation stems from the trend of decisions of 
U.S. attorney's not to prosecute most cases arising on reservations. 

A 1974 study by the National American Indian Court Judges Asso
ciation of Federal prosecution of crimes committed on Indian reserva
tions included a survey of U.S. attorney offices which revealed in
adequate experience, training) and expertise on Indians and Indian 
problems. Cultural and language differences interfered with inter
viewing witnesses and preparing them for trial. 

Only one office assigned an assistant attorney to handle exclusively 
offenses committed on Indian reservations. None reported having any 
Indian employees. The location of most offices in major cities far from 
rural reservations amplified the failure of the attorneys to comprehend 
tribal culture and. to learn about developments and attitudes affer..ting 
law enforcement in Indian communities. 

These problems persist. Oversight hearings on the lack of magis
trates on reservations would also confront the related issues involving 
U.S. attorneys. Legislation could provide for an additional experi
(meed assistant attorney in each district embracing Indian reservations 
to be assigned primary responsibility for all Federal cases arising on 
such reservations. The assignments should be full time if the number 
of actual and potential cases justifies it. 

Currently, U.S. attornevs frequently assign their most junior 
attorney to handle such cases. For reference, see Indian Court Judges 
report, page 15. This results in an unacceptably high rate of turnover, 
inconsistent handling of decisions involving whether and how to prose
cute, an inability to develop knowledge and expertise involving 
Indians and reservation crime, and handling of Indian cases by 
extremely inexperienced prosecutors. 

Centralization of Indian cases under a clearly designated assistant 
attorney or attorneys in each office can help to improve relations with 
Indian communities, develop ongoing coordination with reservation 
Jaw enforcement perflOnnel, increase prosecutorial understanding of 
complex and changing areas of Indian law, and provide more effective 
processing of criminal cases. 

This propo~al has been repeatedly endorsed by a variety of groups. 
The 1974 IndIan Court Judges study recommended that one or more 
assistant U.S. attorneys have primary responsibility for reservation 
cases. The 19'75 Department of ,rustice "Report of the Task Force on 
Indian Matters" recommended that work with Indian cases and com
munities be the sole responsibility of at least one additional assistant 
in each district with n significant number of Indian cases. The Amer-
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ican Indian Policy Review Commission's Task Force on Federal, 
State, and Tribal Jurisdiction's final report also included a recom
mendabion for specific designation of responsibility for Indian matters 
to one or more staff attorneys. For reference, see page 43 of the final 
report. 

Ultimately, U.S. attorneys, musb rely on the results of the investiga
tive work of the FBI, the State:, BIA, and tribal cross-deputized 
officers. Both the 1974 Indian court judges study and the 1975 Depart
ment of Justice task force report documented the duplication of effort 
between FBI and reservation-based investigators, and the unwilling
ness of some U.S. attorneys to aceept cases directly from BIA officers. 

As far as we know, there is no good reason for such reluctance in 
the vast majority of cases. In fad, the FBI has only been involved in 
reservation law enforcement. since the 1940's. Oversight hearings point
i~1g O~lt the efficiency of direct referrals might help to alleviate the 
sItuatIOn. 

Shortcomings in the present activities of Federal magistrates and 
U.S. attorneys regarding law and order on Indian reservations present 
problems in areas involving non-Indian violation of tribal or other 
criminal laws protecting the p'3rson and property of Indians. The U.S. 
Supreme Court decision in Oliphant v. S~6q~6ami8h Indian Tribe, 435 
U.S. 191 (1978), precludes bribal courts from exercising criminal juris
diction over non-Indians absent delegation of such power by Oongress. 

Therefore, tribes are fOl'eed to rely upon Federal prosecution of 
non··lndians who criminally violate tribal laws by, for example, tres
passing upon tribal lands or assaulting'a tribal member. Unfamiliarity 
with tribal concerns on tho part of Federal judges, magistrates, and 
U.S. attorneys frequently leads th~m to .fail to recognize the. impor
tance to the community of enforcmg tl'lbal laws and arrestmg and 
prosecut.ing non-Indians who commit violent street crimes. As a result, 
crimes by non-Indians agr:tinst Indians are not prosecuted'as vigorously 
as they deserve, leading to perceived and actual inequities in reserva
tion law enforcement. 

An additional problem exists with regard to enforcing violations of 
tribal law by non-Indians. Omission of tribal law from the Assimila
tive Crimes Acb's coverage has meant that Federal courts do not gen
erally enforce such violations. In light of Olipharnt, this means that 
non-Indians can freely violate tribal criminal laws when their conduct 
does not constitute a violation of State or local law. 

This impunity creates an unacceptable vacuum, particularly since 
tribal laws may be the only law able to protect matters of utmost im
portance to Indian people and their culture. Although there is clearly 
a need to solicit further comment and discussion on this idea from 
tribes, Indian organizations, and Indian communities, proposed con
gression::d legislation to strengthen reservation law enforcement in this 
area "'ould seem likely to generate broad support. 

'~Tith regard to crimes committed by Indians against other Indians 
on reservations, the most needed Teform is the strengthening and ex
pansion of the role of tribal courts. 

In 1968 the Federal Magistrates Act increased the criminal penalties 
o:vailable to magistrates to enable them to levy penal sanctions of up to 
1 year in jail ancl a $1,000' fine. The Indian Civil Rights Act, 25 U.S.C. 
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1302, however, which was drafted to give tribal courts the same sanc
tions as magistrates, continues to limit the criminal penalties of tribal 
courts to 6 months in jail and a $500 fine. 

It is essential that any legislation expanding the use of maO'istrates 
on re:>erva~ions i~clude .a simple, long~overdu~ provision e1i~in~.ting 
the dIsparIty by mcreasmg the authorIty of trIbal courts. In conJunc
tion with this augmented power, tribal courts must be provided with 
additional legal training and the funds and equipment necessary to 
become courts of record, as are magistrate courts, to facilitate appeals 
of sentences. 

Hiring of additional US. attorneys to handle Indian cases, prefer
ably as a full-time assignment including coordination with reservation 
inhabitants and enforcement personnel, would involve modest addi
tional resources. 

As the Department of Jnstice's Task Force report indicated "since 
the bulk of Indian reservations are located in less than 10 Federal dis
tricts, the prob1em is of manageable size." For reference, see page 15 of 
the report. The task force recommended addition of at least one 
assistant US. attorney for each district having a significant number 
of Indian cases, which would be his or her sole responsibility, therefore 
seems quite reasonable. . 

In concl.usion, oversight hearings directed toward the ,Tudicial Con
ference wIth regard to magistrates, 'and toward the Department of 
Justice and the Attorney General, which oversee the FBI and US. 
attorneys, can serve a useful function. 

Specific legislation should be limited to corrections of the anomalies 
between the sanctions available to tribal and magistrate courts, general 
support fpr the up,grading of tribal courts, and assimilating tribal law 
into Federal law, thereby filling the void created by Oliphant. 

Mr. Chairman, thank you for the opportunity to present this 
statement. 

Senator DECONOINI. Mr. Andrade, I take it from your statement 
regarding S. 1181 that NCAT supports the legislation /but does not 
think it is necessary. Is that a fair summary ~ 

Mr. ANDRADE. Yes, sir, that would be pretty close to it. 
Senator DECONOINI. Based on that summary and extending it a 

little further, you mentioned in your statement that just the existence 
of this legislation pending has led some State officials to conclude that 
tribes and States cannot enter into cooperative agreements. As you 
also point out, that is not the case. 

DO you have some specific examples in which States have said, on 
the record or even off the record, that they will not enter into an agree
ment. until something is passpd which gives them a.uthority ~ 

Mr. ROGERS. Senator DeConcini, possibly one example is a recent 
experience in the State of Montana with regard to water rights. The 
State legislature enacted a new water usc bill in 1979 and included 
in it what is basically a requirement. 

Incidently, it included within its ambit the fact that. clearly, Indian 
water right's cases were snbjrct to State court proceedings a!ld. it in
cluded the creation of a tribal-State water compact cornnnSSlOn to 
deal with tribes. It is reqnired within the legislation that '[lny compact 
reached with the tribes will have to be ratified by Congress. 
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i was not there for the entire debate on the bill in the. legislature, 
but I believe there was a question of whether without congressional 
authorization such agreements could be entered into betwel'ln tribes 
and States. 

Senator DECoNOINI. The bill S. 1181 goes to jurisdiction, not. to the 
quantification of Indian rights. Do you disagree with that ~I 

Mr. ROGERS. As I understand your bill, Senator, it appears that it 
might exempt from its coverage negotiations of water rights agree
ments to the extent that they conld be said to alienate water rights. 

I was giving the example I did as one in which there are State COIl
cerns about th.e ability of tribes and States to negotiate agreements. I 
think States do regard water rights compacts as, to some extent, 
jurisdictionaL 

Senator DECoNOINI. If your example holds up, without this legisla~ 
tion no agreement would be made. Is that right ~ 

Mr. ROGERS. Not unless it was ratified by Congress, assuming that 
Montana's view holds up. In the area of water rights, it is my own per
sonal view that probably such agreements should be specificaIly ratified 
by Congress simply because of their interstate nature. I just gave that 
as an example of the State's attitude. I am sure there are others. 

Senator DECoNOINI. I think S. 1181 clarifies that it dO'es not cover 
other than jurisdictional matters. Indian water rights are different. 
I could be mistaken. 

I also understand, Mr. Andrade, that the NCAI has conducted field 
studies and workshops on tribal-State relations and possible tribal
State agreements. 'What kind of feedback have you had on those work
shops and how long ago were they conducted? 

Mr. DUNBAR. Mr. Chairman, my name is David Dunbar. I am con
ducting the hearings or meetings about which you are asking. 'We have 
set up a schedule of regional meetings which will explore the current 
situation of Indian law in light of eXIsting agreements as well as what 
might be worked out under the bill before us now, S. 1181. 

We have noted that there are in existence many agreements that are 
authorized by current law. vVe have also noted tllat there are areas in 
which agreements have potential under this bill. 

Some specific examples I might cite are the following: During [t 
recent meeting in Oklahoma City: a number of tribes requested that I 
provide them with an analysis of whether this bill could be used to cure 
some of the problems created by the Little Ohief decision, in which 
Oklahoma gave up jurisdiction which they had obtained illegally. The 
question asked was, Under this bill could the tribes negotiate an agree
ment with the StJate to reassume the jurisdiction ~ I answered them, 
"Of COllrse, it could." 

Another area I am addressing is in the State of Wisconsin. The 
Menominees now hold iullretrocession of jurisdiction on their reserva
tions and they have encountered some problems involving resources. 
They do not have the resources to effectively manage a full retroces
sion. One of the questions that was put to me was: Is it possible for the 
Menominees to initiate an agreement with the State to take back a 
portion of jurisdiction which the tribe cannot handle. 

Also in that State, the Lac Courte Oreilles Tribe has asked me to 
provide them with an analysis of retrocession in light of tribal re-
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sources as well as functional cnpability. I anticipated that the Lac 
Courte Oreilles Tribes are not in a position to assume full retrocession 
at this point. Partial retrocession is a possibility. However, I sug~ 
gested that under pending legislation an interim agreement may be 
possible under this bill which would allow the tribe to assume It 
mensured portion of jurisdiction for a period and at the end of the 
period to take another look at and see if they could handle the whole 
thing. 

I talked to the attorney general's office in Wisconsin. They said they 
would support a concept' like that a.s long as the law enforcement serv
ices were provided effectively. 

Under the auspices of the National Tribal Chairmen's Associu,tion, 
I am going to be conducting two more regional meetings which will 
continuo to explore this area. . 

Senator DECONOINr. Without S. 1181, you can ndvise them that they 
can still enter into such agreements. . 

Mr. DUNBAR. Yes. I believe. that. the survey tbat came out of the 
Survey on Tribal-State Relations has determined t.hat there are in 
existence any number of agreements covering various areas, such as 
taxation, road maintenance, and social services. They were all reached 
under existing law. 1:Vhether there is an expanded authority to enact 
agreements in the ar2a of criminal juriscHction lS anoth(\!· question. 

This is what I have been exploring during the last year and a haH. 
I know that there are agreements which would benefit tribes in the 
criminal jurisdiction area~ under this concept. 

Se,nator DECONCINr. How much longer will you be conducting these 
hearm,!!s, workshops, or whatever you want to call them ~ 

Mr. DUNBAR, They will be concluded at the end of this year. 
Ms. HUNT. The .rustice Department indicated in its testimony that 

they have circulated a memo to the effect. that States have concurrent 
jurisdiction over non-Indian crimes. If the U,S. attorney declines 
prosecution, have the tribes that you represent found that 'the States 
move forward with prosecution of non-Indians~ 

Mr,. DUNBAR. In the area of concurrent jurisdiction, I have found 
that it often depends on the attitudes of tlie people involved. The re
rcnt exprriC'nre in OnJifornitt has indicatorl that the State is of the 
opinion that there is no conr.nrrent jurisdiction possessed by the tribes 
under Public Law 280 in California: . 

Of course, the 1:V ashington tribes are asserting concurrent jurisdic
tion. The answer to your question depends on what the attitudes of 
the 'people are to 'allowing concurrent jurisdiction, As a practical 
maXIm, I would 'assert that tribes do llave concurrent jurisdiction 
under 280 until such time as a court. decision proves otherwise. 

Ms. HUNT, This particular matter does not deal with 280 States in 
pa,rCiculal'. The Justice Department sa,id that it jlas usually been 
understood in the past that there is Federal jurisdiction when a non
Indian commits an 'aCt. against the property of an Indian. The .Tus
tice Department now !;iU,Ys tllnt there is concurrent State juriSdiction 
along with the Federal jurisdiction. 

What I am nsking is this, If the Federal authorities fail to pros-e
cute non-Indi{tns.lnts it been your experience t:hat the State then prose
cutes the non-Indian who has committed a crime 'against an Indian in 
Indian country ~ 
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Mr. DUNBAR. The experience in which I have been involved has in
dicated that often the States do not prosecute, even though they may 
have a responsibility to do so. Of course, that has heen demonstrated 
through the hearings you have conducted over the past 3 days. 

There have been instances mentioned in which the States have not 
prosecuted non-Indians for violatiolJ. of Federal law. Whether they 
have the legal right to dQ so is, I guess, anothel' question. 

Ms. HUNT. Would you say that wha.t the Justice DeJ?artment said 
may be theoretically workable but in the practical world It is not work
able ~ If Federal authorities do not prosecute non-Indians, States do 
not prosecute. 

Mr. DUNBAR. I would say that is a good summation. 
Mr. ROGERS. Mr. Chairman, may I augment that answer briefly. I 

see Mr. Ernstoff in the back of. the room. He is another tribal attorney 
who is well aware of the situation. He was the attorney for the Suqua
mish Tribe: and could relate to the committee some of the problems 
they have had in just this area 'Us a result of lack of enforcement. 

There is also the additional problem that we pointed out in our writ
ten statement. Actually there is no concurrent jurisdiction in the in
stance where there:are tribal laws that non-Indians violate. There may 
not be a commensurate crime under State law. In those instances, 
States are obviously not prosecuting at all. 

Mr. TAYLOR. I would like to address a couple of situations to which 
I think the Tribal-State Comp[l,ct Act might have application. I would 
question whether under some drcmmstances a State and a tribe could 
presently enter into an agreement that would resolve the problem. 

We had 'a situation in the last Congress wherein a parcel of land 
was set aside for the Papago ReserVlatlOn called Florence Village. It 
is my understanding that the parcel consists of about 20 acres of land. 
There are a number of Papago people living there. It is a community. 

It is located a substantial distance away from the main reservation. 
It is in Arizona and thus a non-Public Law 280 situation. The State 
has no criminal jurisdiction over this 20-acre pareel of land that lies 
a substantial distance from the Papago ReserVlation. 

Would not S. 1181 provide a vehIcle for the Papago Tribe to ne
gotiate with the State of Arizona to provide police protection on that 
20-acre parcel ~ And in the absence of the bill what can the tribe do ~ 

Mr. DUNBAR. As a practical matter, I suppose that an agreement 
could be reached in which the jurisdictional problems of law enforce
ment could be worked out. 

I would also like to state that any such agreement must be at the 
prodding of the trrbes themselves. That is the position of the National 
Tribal Chairmen's Association, with whom I also work. In their view, 
tribes maintain the inherent sovereignity to make their own decisions, 
so these agreements must be up to the tribes whether or not the prac
tical application of the bill would help them. 

Mr. TAYLOR. I think under the Kennerly decision it was held that a 
tribe cannot give jurisdiction to a State without complying with the 
require;ments of Public Law 280. I grant you that the trioe has full 
sovereignty, but there is an overlay of Federal law. 

Mr. DUNBAR. I would 'agree, but there may be a position through 
which the tribe could work out an agreement with the State to cure 
the problem to which you are referring, under existing law as well as 
under S. 1181. 
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Mr. TAYLOR. I will just give one other example. I think the answer 
will probably be the same. In fact, I think the same -answer is even 
more likely in this case. 

I am thinking of the case of the Santa Rosa Band v. Kings Oounty 
in Oalifornia. There is housing construction underway on the ranch
eria-I think it is a rancheria-and the county attempted to impose 
county building codes. The tribe contested the action and it was held 
that the county had no right to apply their building codes. I think it 
was a very correct decision. 

However, we now have the situation that, assuming the tribe wanted 
the county to have their qualified engineers and inspector to come in 
and help them enforce their own building code, is there an impediment 
to the State and the tribe entering into such an agreement? 

Mr. DUNBAR I believe the Santa Rosa case involved the application 
of civil regulatory laws in a 280 State. Once fl,ga.in, unless the particu
lar situation were brought into a judicial setting, the agreement could 
be possible. However, I would lean to accepting legislation which 
would firm up those agreements and allow the tribes a measure of con
trol, perhaps some sort of renegotiation procedures as are built into the 
bill. 

Mr. ROGERS. Mr. Ohairman, concerning the two examples given, I 
am not sure why they could not both be accomplished even under 
present law. In the Papago situation, I believe that if there were a 
proper tribal referendum, as provided by 280, they could, by agree
ment, do the same thing that the State and the tribe, somewhat sepa
rately, are contemplating doing unq1er the 1968 Indian Oivil Rights 
Act. 

They would simply lay the groundwork for doing so by an agree
ment beforehand. I believe it is Indian country in the location you are 
talking about, as defined under the Federal Oriminal Oode. It would 
seem to be subject to the 1968 Indian Oivil Rights Act unless there is 
some fact here that I am not aware of. 

In the Santa Rosa situation, I am not familiar with all the facts, 
but it would seem to me that an agreement could be accomplished 
without the bill. Oonsidering the particular requirements of that 
tribe, it would seem to me to have to be an agreement that was ap
proved by the Secretary of the Interior in the same way as some tribes 
have to 1!et leases approved. 

I might point to one example at the Wind River Reservation in 
'Wyoming, where the Shoshone and Arapahoe Tribes are negotiating at 
the present time with the State of Wyoming over a possible agree
ment on concurrent jurisdiction to zone fee lands within the reser
vation. They may reach agreement on an area within the reservation 
that is considered of .ioint interest-most to the reservation-to the 
State and the tribe. Within that agreement, fee land would be regu
lated bv both the State and the tribe. 

The l.Jnited States has not been faced with the situation of approv
ing such an agreement yet, but they have been faced-rather, the So
licitor's Office at the Interior Department has been faced-with the 
question of whether or not to approve the tribe's 2-year-old-or al
most 2-year-old-zoning ordinance. They haY(>. t.aken the position that 
because r'leither of those tribes has a written constitution and neither 
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is organized under the Indian Reorganization Act, the Interior De
partment need not approvel tribal zoning ordinances for them to take. 
effect, so they consider that it is in effect without Interior's approval. 

I would think the same logic wcmld apply to the situation of an 
agreement between a State and a tribe if they are consistent in their 
interpretation. It seems to me too, in the two instances you cite, both 
are accomplishable within present law. 

Mr. TAYLOR. That might require an act by the legislature. Do you 
notagree~ 

Mr. ROGERS. In order to be joint, in this instance, it would. I think 
the ,,"ay the State is doing it now, to carry out the agreement fully, 
would take an act, in this instance, of the county because that is t.he 
relevant legislative body that passes on zoning. It would be a county 
ordinance amendment eommensurate with the tribal zoning ordi
nance amendment. 

Senator DECONOINI. In the case of the zoning, I think it would take 
the State legislature to do it ... 

Mr. ROGERS. That is probably the case. I wonder if, even under your 
bill, whether or not States would not consider it necessary to do that 
in some instances anyway. 

Senator DECONCINI. Thank you very much. 
The next witness will be Melvin Sampson who is accompanied by 

three gentlemen. Gentlemen, please come forward. " 
Mr. Taylor will continue to conduct the hearing. I have to go to an

other meeting for which I am already late, but we will continue the 
hearings this morning. 

Please proceed with your statement. You may summarize if you 
wish. 

STATEMENT OF MELVIN SAMPSON, LEGISLATIVE COMMITTEE 
CHAIRMAN, YAKIMA INDIAN TRIBE OF WASHINGTON, AC· 
COMPANIED BY JOHNSON MENINICK, CHAIRMAN, TRmAL 
COUNCIL; BILL HOPTOWIT, LAW AND ORDER COMMITTEE, 
YAKIMA INDIAN TRIBE; AND JAMES B. HOVIS, TRIBAL 
COUNSEL 

Mr. SAMPSON. I am sorry you have to leave, Senator DeConcini. 
My name is Mel 'Sampson, chairman of the legislative committee 

of the Yakima Tribal Council. I have with me Johnson Meninick, 
chairman of the tribal council, Bill Hoptowit from the law amd order 
committee, and James B. Hovis, our tribal attorney. ''Ve have already 
presented lengthy written statements regarding S. 1181 and S. 1722. 
I ask that these statements be inserted as part of the record. 

I am presuming that members of this committee or staff have had 
an opportunity to read the statement and will therefore use our limited 
time to make a short statement. Then all four of us will be aV'ailable 
for questions. . 

''Ve want to thank the committee for its obvious concern about peace 
and security on Indian reservations and for permitting us to testify 
today. We are hopeful that our testimony will assist you in getting 
Congress to take action soon. . 
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For a considerable period of time the problem of peace and security 
on Indian reservations has needed immediate attention. The Federal 
Government has sought political answers rather than solutions that 
might rock the boat. 

The attention of the Federal Government has been directed to ex
pensive and disruptive crisis rather than to helping those tribal gov
ernments that are working hard to provide peace and security under 
adverse circumstances. 'We are asking the committee to reverse this 
trend and to get Congress to devote its attention to this problem. 
Indians have too long asked for help only to have legislation die in 
a committee of either House. 

H history has taught us anything, it is that if you want peace and 
security you must face problems responsibly and that the preservation 
of peace and security has its cost, I have the honor of representing an 
Indian nation which has a long history of responsible concern for 
peace and security and whose people have shown their willingness 
to pay the price. 

We believe that the record is clear not only as to our responsihility 
but also as to these following points: No.1, peace and security on 
Indian reservations are in need of substantial improvement; No.2, 
not everyone is willing to accept the responsibility and to pay the 
price for improvement of peace and security on Indian reservations; 
No.3, that it will improve law and order on Indian reservations if a 
system can be devised tha,t will foster better peace rund security with
out interference with sovereign rights of any governmental unit or 
group; No.4, that all of us should believe that nations, States, and 
tribes, like responsible people, must keep their word ; No.5, that there 
is no band-aid answer to what legislation is required by Congress; 
No.6, that under our system of government the Federal Government 
has primary responsibility for Indian-non-Indian hew and order re
lationships; and, No.7, tlutt where responsibility for a,dequate peace 
and security is accepted, it is better law enforcement to have offenders 
judged by their peers. 

Based on these seVle-ll premises, WI3 believe that Congress can pass 
legislation that will provide for better peace and security on Indi'an 
reservations. We suggest that your legislation package provide: No.1, 
that all major and minor brea.ches of peace within Indian country 
should be a Federal crime; No.2, that the Attorney General may turn 
any offender committing reservation crimes over to any government 
exercising its jurisdictional responsibility for peace and security and 
may forgo prosecution; No.3, that the promises of the United States 
and the disclaimers of States l'egarding exclusive Federal and tribal 
control over reservation Indians should be honored and unilateral 
State assumption of jurisdiction over reserv~tion Indiat;-s should be 
retroceded to the Federal Government and trIbes upon tl'lbal request; 
No.4, tllat tribes nnder their tribal codes shall have jurisdiction, con
current with the Federal Government, over all on-reservation brea.ches 
of peace and security by Indians ; No.5, that the States shall have 
jurisdiction concurrent with the Federal Government over all on
reservation breaches of peace and security by non-Indian offenders; 
and No.6, that tribes, under their triba.l codes, shall have jurisdiction, 
concurrent with Federal and State governments, for on-reservation 
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breaches of peace and security where the Federal and 'State govern
ments have fa.iled to prosecute. 
If these six objectives can be legislated hy Congress, peace and 

security for all persons-Indian and non-Indian-will surely be ac
complished. We believe that the requests are reasonable and should 
have early action by the committee. 

We stand ready for any questions you may have. 
Senator MELOHER. I have no questions. 
Mr. HOVIS. Mr. Chairman, I am Jim Hovis. I would like to take a 

few moments to give testimony on some matters that were raised ih 
Senator DeConcini's questions. 

I would like to ask that the statement of Doris Meissner be made 
part of the record immediately following our written statements. 

Senator MELOHER. It has previously been made part of the record.1 

-Without objection, your written statements will be made a part of 
the record at this point. 

[The statements follow. Testimony resumes on p. 368.J 

STATEMENT OF THE YAKIMA INDIAN NATION ON S. 1181 

(A Bill to authorize the States and the Ipdian Tribes to enter into mutual 
agreements and compacts respecting jurisdiction and governmental operation in 
Indian country). ' 

At first reading, S. 1181 would appear to fall "four square" within what has 
been the general policy of the Yakima Indian Nation, i.e., to sit down and nego
tiate problems with its neighbors. It has been, and is now, the policy of the 
Yakima Indian Nation to settle differences wherever possible by negotiation 
without relying on litigation. We have been driven to litigation. It has not been 
our choice. We have never been able to figure out how to agree with people 
who are not agreeable. If that were possible, then not only would our problems 
be resolved; but our Nation would have peace and harmony domestically 
and internationally. Dne needs only to look at the current situation in Iran to 
see that agreements are not always possible even when the failure to reach a 
reasonable solution is harmful to every party. Mutual advantage does not always 
dictate agreement. 

A question that this bill and the cases presented by your staff contains, is 
whether the Yakima Nation and other Indian groups are able to enter into 
agreements with other goverr,ments. Tribal power to make agreements with 
states probably already exists under our sovereign authority, but has been 
seldom exercised. It is true that there is some question as to whether the Yakima 
Nation is able to negotiate agreements and compacts respecting juris
diction and governmental operations because of the question of federal pre
emption. This question of federal pre-emption has arisen from the 83rd Congress' 
unw.ise delegation of jurisdiction over Indian country to states without the 
consent of the Indian people involved. However, just as serious are restrictions 
in the ability of states and their subdivisions to enter into mutual agreements 
Il,nd compacts respecting' jurisdiction and governmental operations in Indian 
country. State officers. cities, counties, municipalities, or other public subdivisions 
of the state of 'Vashington, have submittec1 that they cannot enter into an 
agreement with Inc1ian tribes unless the State Legislature authorizes such 
compacts. 

LiI{ewise, where there is constitutional c1isclaimer over jurisdiction existing in 
a state the state may not have power to assume jurisdiction without the amend
ment of those state constitutions. For example, in the State of Washington. 
Article I, Section 29, Washington State Constitution provic1es that the provi
sions of the Washington State Constitution shall be mandatory. Article XXVI 
of the Washington State Constitution provides that jur,isdiction over Indian 
country shall remain exclusi I'ely within the fec1eral government. Washington 
State and its political subdivisions may not be able to meet Constitutional 

1 See p. 214. 



362 

requirements of due process of law and assume jurisdiction WitllOut amending 
'Washington's Constitution and passing affirmative legislation allowing the States 
to enter into mutual agreements with Indian tribes respecting jurisdiction and 
government operations in Indian country. State courts are the exclusive forum 
to determine state powers, subject only to the overriding control of the Consti
tution of the United States. In Washington state where the judiciary must 
regularly stand for election, one must be concerned with the State court's deter
mination of state authority to deal with a minority sovereign. Whatever other 
limitations state judges have, most all can count. 

The desire of the States, and political subdivisions thereof, to have power to 
deal with Indian tribes is a question in the minds of the Yakima Indian Nation. 
The Attorney General of the State of Washington has announced that Indian 
tribes have no sovereignty and that the State of 'Washington will never negotiate 
with the Tribes as sovereign equals. 

Our experience has clearly shown that the State of 'Yashington is unwilling 
or unable to provide good law and order in Indian country. We have experienced 
that federal authorities are likewise unwilling to diligently pursue Assimula
tive Crimes jurisdiction where an Indian'is the victim and the state has failed 
to act. 

The greatest frustration of this last year was when the Supreme Court 
upheld unilateral assllmption of state jurisdiction in Indian country by the 
State of Washington in breach of our treaty with the United States and in 
breach of the promised disclaimer of state jurisdiction contained in both the 
Washington Enabling Act and the unamended Washington State Constitution. 
Washington v. Yakima In(Han Nation, 439 U.S. 463, 58 L.Ed. 2d 740, 99 S. Ct. 740 
(1979). We were soon faced with two more frustrating experiences. After the 
opinion was filed, in an effort to provide better law enforcement for non-Indians 
and Indians alike on the Yakima Indian Reservation, we immediately drew up 
a plan that would provide for a coordinated plan using all area law enforcement 
agencies. A request for federal funding assistance to help us finunce such a plan 
was rejected on the reasoning that the State of Washington had assumed respon
sibility to finance adequate law and order on Indian Reservations. We then ap
proached the State for finanCing through state agencies. Even though our request 
for a state appropriation was contingent ·on federal matching monies, our request 
was rejected. It is indeed frustrating to have these two supposedly responsible 
gm'ernments strip us of promised rights of sovereignty and then as a further 
insult, leave us with the tab to finance fulfillment of their unilaterally acquired 
responsibility. Even though the unilaterally imposed system is a real burden, 
we will continue to be responsible and work for good law and order on the 
Yakima Reservation for all persons within the exterior boundaries. Your assist
ance is requested. 

Also, we made an agreement with the State_of Washington regarding fishery 
management on the Columbia River. However, we found that rather than 
settling problems, that the problems still exist. It is very difficult to deal with 
people who do not consider themselves bound by agreements and also to deal 
w!tll people who seem to be unduly controlled by special interest pressure. The 
United States has no monopoly on breaking promises made to the Indian people. 

However, probably the biggest concern we have regarding S 1181 is that leg
islation permitting states and Indian tribes to enter into mutual agreements 
and compacts respecting jurisdiction and ~oyernmental operations in Indian 
country will be unilaterally used to force the Indians to execute agreements 
before they can obtain federal assistance to fund their necessary governmental 
programs. '('0 forestall this fear 011 the part of the Yakima Indian Nation and 
other Indian Nations, we would suggest that Section 102 of S 1181 contain a 
provision that provides that the execution of agreements respecting jurisdiction 
and governmental operations in Indian country shall never be a requirement for 
the availability of federal funding for either the states or Indian tribes. 

Likewise, we suggest to forestall the states from using this legislation to 
unilaterally force agreements with tribes, that the bill provide that after the 
passage of this legislation that all federal funding for law and order purposes 
go rlirectly to Indian tribes without the requirement of state approval or review. 

While we applaud the concern this Committee has toward better law and 
order within Indian Reservations, we suggest that the basic problem is being 
ignored. The basic problem within the Yakima Reservation is the failure of 
state and federal authorities to provide protection for the Indian people within 
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Indian Reservations or to permit Indian tribes, that are willing and able to 
provide this protection, to have this power. One of our basic problems on the 
Yakima Indian Reservation is that of trespass. '1:his problem has been recognized 
by the Departments of Interior and Justice and by Committees of Congress. Yet 
in spite of this recognized need, this need has not been legislatively satisfied. 
Bills that have been introduced die. 

Your COlllmittee is familiar with a failure of eitller state or federal authori
ties to prosecute Iion-Indian offenders where either an Indian or the Indian 
society is the victim. It is either naivety or a failure to accept responsibility for 
adequate law and order on Indian reservations, that would lead this Committee 
to believe that 0.11 states, or their subdivisions, will readily agree to tribal juris
diction over non-Indians. The more the need exists to provide for the prosecution 
of non-Indians on a reservation, the more certain it is that the State will not 
agree to tribal jurisdiction. You can easily see that a state which has a poor 
attitude or record regarding prosecution of non-Indians for 'offenses against 
Indian victims, is a state that will not agree to the prosecution of its non-Indian 
constituency by tribal courts. 

We ·have a solution to this problem. We suggest that it. is a necessity that 
Congress give Indian tribes some jurisdiction over non-Indian offenders. You 
already realize that the federal or state authorities either lack tilie will or the 
ability to provide the necessary protection. We recognize the reluctance of this 
Committee to grant this power. However, it is not as big a step as you might 
think. First, the amount of fines and confinement by tribal courts are strictly 
limited by the Indian Civil Rights Act of 1968. Second, due process and the right 
of appeal to federal courts exists under vhe Indian Civil Rights Act of 1968. 
Third, history shows that it is the Indian who has been discriminated against by 
the white man, not the other Wf}.Y around. 

We know that this Committee, with its knowledge in this area, has these 
matters clearly in mind. However, to secure passage of such necessary legislation, 
It may be politically necessary that the powers of tribal courts over non-Inr.1ians 
be further limited. We have a suggestion in this regard. Legislation providing for 
tribal jurisdiction over non-Indians could provide for federal and state pros~cu
tion priority. By this we mean legislation that provides that the Tribes shall 
have jurisdiction if the offender is not convicted within a certain period by a 
state or federal court. 'l'hen if tile federal and state authorities do not act, the 
tribes can fill the void. 

The Yakima Nation has no desire to prosecute non-Indians if the state and 
federal authorities are doing the job. Unfortunately, as the Committee must 
recognize, this is not what is happening. We feel it is better law enforcement for 
non-Indians to go to non-Indian courts just as we feel that it is better law 
enforcement for Indians to go to Indian courts. It is always a better system to 
have an offender tried and punished by his peers. However, something must be 
done to punish offenders where federal or state authorities lack either the will 
or ability to provide good law and order on Indian Reservations. We ask you to 
directly address the question of tribal jurisdiction over non-Indians and not 
just dodge the problem. 

We have just sucll a provision for state and federal prosecuting priority over 
non-Indians in our Law and Order Code. However, as this Committee realizes, 
Oliphant has placed our jurisdiction over non-Indians in question. This problem 
can be resolved by this Committee, by addressing the main problem. Authorizing 
compacts between tribes, state governments and subdivisions only serves Con
gress. If S. 1181 passes, you can say that it is now up to the states and the Tribes 
to handle the matter. If either horse fails to drink the recognized problem 
remains. If you fail to deal with the question of tribal jurisdiction over non
Indians, you may dodge blume for the recognized lack of adequate luw and order, 
but tlle problem will remain unsolved. 

Let us conclude by saying that we cannot disagree with the general import of 
S. 1181. It would be unreasonable for us to resist legislation that intends to 
authorize interestec1 parties to reach mutual agreement on a local level. How
ever, we know and your experience must tell you, that it does not firmly address 
the problem of the failure of state and federal authorities to provide good law 
and order on Indian Reservations. We would hope that you would amend S. 1181 
to contain our suggestions so that proposed legislation will not only authorize 
mutual agreements, but also provide a vehicle for the solution of the recognized 
failure of state and federal protection where no agreement is forthcoming. At 
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the treaty Council in 1855, Governor Stevens was the chief negotiator for the 
United States. After relating how it would be necessary for members of the 
Yakima Nation to cede vast holdings on which they made their living to go to a 
small reservation so they could be protected from the "bad white man," Governor 
Stevens said: ' 

"The Great Father therefore desires to make arrangements so you can be 
protected from these bad men and so they can be punishecl for their mis
deeds." (official minutes, Folio 104). 

It was the understanding of negotiators from both sides that arrangements 
should be made so that the children from both sides could liVe in harmony. Help 
us make that understanding a reality with your legislative powers. 

STATEME~T OF YAKIMA NATIO~ o~ EXCLUSIO~ OF No~-I~DIA~ FROM FEDERAL 
JURISDICTIO~ IN SECTIO~ 161, PART C, AME~DME~T TO S. 1722, RELATED MAT
TERS A~DPROPOSED MAGISTRATE PROVISIO~ 

Senate Report ml-553 to accompany S. 1722 recites that in enacting 18 U.S.C. 
1152 Congress clearly intended to include on reservation offenses by non-Indians 
against non-Indians. The Senate Report correctly indicates that any breach of 
the peace and security of the reservation enclave is sufficint to invoke ,the exer
cise of federal jurisdiction. However, in spite of the original intent of Congress 
to include non-Indian major breaches of peace and security within major crimes 
legislation, the Senate proposes to continue judicial legislative exclusion of on
reservation breaches of the peace and security by non-Indians with no Indian 
victim from S. 1722. We take issue with that exclusion. Not only do we believe 
that on-reservation non-Indian breaches of the peace shoulcl be included, within 
18 U.S.C. 1152 and S. 1722, but that all non-Indian offenders should be included 
within the pm'view of the ma;jor crimes listed in Section (2) ,of Section 16!. 

In ordl'!i" to have a secure community, it is necessary that all breaches of peace 
an'd security receive prompt governmental attention. Your record conclusively 
shows that this is not happening, 

The Federal Government has a primary duty to provide security within 
Indian Reservations. That is doubly true in Washington where both the Wash
ington Enabling Act and the Washington State Constitution provides for ex
clusive federal jurisdiction within Indian Reser'mtions. It is not a fulfillment 
of that responsibility to merely provide for fcderal attention to breaches of 
peace and security involving an Indian victim and a non-Indian offender or a 
non-Indian victim and a Indian offender. The entire reservation society-Indian 
and non-Indian alike-is entitled to federal concern about all breaches of peace 
and security within the exterior boundaries of an Indian Reservation. , 

In taking this position, we do not wish to exclude states from jurisdiction 
over breaclles of the peace and security involving non-Indians or Indian tribes 
from breaches of peace and security involving Indians. These two sovereigns 
have a legitimate interest in the conduct of their citizens-Tribes over Indians 
and States over non-Indians, Likewise, tribes have a legitimate interest in the 
conduct of all persons who are within the territorial limits of their reservations. 
Concurrent jurisdiction to allow these two sovereigns to exercise this power 
should be provided. However, the Federal Government having a responsibility 
for all vioiations of the peace and security within Indian Reservations must 
provide prompt governmental attention to all Violations within the exterior 
houndaries of these Indian Reservations. 

You may decide to exclude from prosecution persons convicted of the same, 
crime by either state or tribal governments. Subsection (d) (1) provides that 
offenses involving only Indians be excluded from the purview of the general laws 
of the United States if they are convicted by tribal courts. As a policy matter, 
this Committee may wish to consider the same policy exclusion for offenses 
involving only a non-Indian victim and a non-Indian offender punished by state 
or tribal courts and modify subsection (d) (1) to include this exclusion. As 
a policy matter, our tribal code contains such an exclusion for non-Indians where 
they have been punished either by state or federal courts. 

Regardless of whether or not Congress mal,es this policy exclusion, the 
Federal Government has a duty to see that peace and security to person and 
property prevails throughout Indian Reservations. We, therefore, recommend 
that the first two sentences of Subsection (d) (2), contained on page 352, lines 
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34 and 35 be amended to read: "Any person who commits any of the following 
offenses as defined in Title 18, united"; and further that subsections (e), (f), 
(g) and (h) be stricken from S-1722. 

The Bill should also contain the amendment at the end of section 161 that 
provides: 

"Notwithstanding the other provisions of this section, any federally recognized 
Indian Nations or Tribes shall have concurrent jurisdiction over an offenses not 
contained in (d) (2) above, committed by any person within Indian country and 
states shall have concurrent jurisdiction over all offenses committed by non
Indians within the exterior boundaries of their stntes. 

"Where the tribes or states are exercising this concurrent jurisdiction in a 
slltisfactory Illilnilar, the Attorney Geneml may forego prosecution and surrender 
the person to the jurisdiction of said sovereigns." 

These amendments will provide a responsible way for all sovereigns to exercise 
their legitimate interests. 

STATEMENT OF YAKIMA NATION ON SUBSECTION (I), SECTION 161, PART C, 
AMENDMENT TO S.1722 

(Provision to authorize Indian Tribes to petition the United States to reas
sume federal jurisdiction where states have assumed jurisdiction pursuant to 
Public Law 83-280. 

Il'he Yakima Indian Nation supports the enactment of Subsection (i), Section 
161 of S. 1722. 

This subsection fulfills some desires of the Indian people and should not be 
found to be objectionable by other interests. '.rhis subsection's basic proviSion 
provIdes that those tribes plac~d under State jurisdiction, by a now discredited 
termination policy, will be rcturned to the same status as Indian tribes that 
missed the consequences of this termination federal policy. This subsection is 
firmly within the present policy of Congress and the Administration. 

The place of Indian tribes and nations in our federal scheme of things is a 
special area. They are dependent sovereigns who were to have, as regards their 
internal affairs, exclusive control of their destiny and their territorial reserved 
areas. 

The reading of Chancellor Kent's opinion in Goden v. Jaol;,son, 20 John 693 
(N.Y. 1823) and Chief Justicc Marshall's opinions in Joh1Mon v. }'[oIntooh, 8 
Wheat 543,5 L. Ed. 681 (1823), Oherol.ee Nation v. Georgia, 5 Pet. 1 8 L. Ed 25 
(1831) and Worcester v. Georgia, 6 Pet. 515, 8 1,. Ed. 483 (1823) together with 
the discussion of the status of Indian justice in "Story's Commentari.es on the 
Constitution," Vol. III, Sec. 1101, and in "Chancellor Kent's Commentaries on 
American Law" (Vol. III, p. 382, 386), cannot lead anyone to other than the 
conclusion that at the time of the formation of our Union, Indian Itations or 
tribes took their place in our scheme of goverument fiS dependent sovereigns, 
and as regards their internal affairs, were to have the exclusive control of their 
destiny. We recognize that the Supreme Court has authorized Congress to break 
this promise, but it is ullcontroverted that this promise of exclusive Cl:lltrol 
over internal affairs was made to the Indian people. 

Absent promise breaking Acts of 'Congress, the Supreme Court continues to 
acknowledge this promised rule of law. (For example, see lJIoGI(mahan v. Arizona 
Sla-te Tam Gomm'ission. 411 U.S. 164, 36 L.Ed. 2d 129, 93 Sup, Sup. Ct. 1257 (19i3), 
1Jnitccl States v. Wheeler, 435 U.S. 313, 55 L.Ed 2d 303, 98 S. ct. 10i9 (1979). 

'l'he Yaldma Nation's Treaty explicitly and implicitly provides for these 
promises and guarantees of exclusive internal control. Article II "'l'reaty with 
the Yukimas" (12 Stat. 951) provides that the Yakima Reservation shall be 
"for the exclusive benefit of said confederated tribes and bands of Indians, as an 
Indian Reseryation; nor shall an~' white man, excepting those in the employ
ment of the Indian department be permitted to reside upon said reservation 
without permission of the tribe and the superintendent or agent." 

The Yakima Nation has not given its consent to be subject to Federal laws 
except as to matters within the Commerce Clause (Article I, sec. 8, 01. 3 The 
Constitution), matters ,regarding the Administration of resources held in trust 
by the United States, or matters based on the dependency of the Yakima Nation 
on the United States. (See UnitecZ States v. [(agama, 118 U.S. Si5, 6 S. Ct. 1109, 30 
L.Eel. 228 (1803) cited with approval in McClanahan, and Wheeler, supra.) 

62-696 0 - 80 - 24 
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Article 8 of the Treaty with the Yakimas, as compared with other concurrently 
ex.ecuted treaties (See for example, Article 0 of the Treaty with the Tribes of 
:\:I1c1dle ?,regon 12 Stat. (03) implicitly promised that the Yakima Nation was 
not subJ~ct to federal laws as regards its intel'llal matters. Likewise the State 
of 'ya~hi~lg~on, at the ti!I1e of its ~ormation as required 'by Congress, 'disclaimed 
all JUrlSdlCtlOn over IndlUn lands III the State of 'Washington. (WashinO'ton Con
stit~ltion, Article XXVI). 'I'his article is mandatory. (Washington COl~stitution, 
Article I, sec. 29). Article XXVI, 'Washington Constitution has not been amended 
by the means provided in Washington's Constitution (Article XXIII). 

It is the contention of the Yaldma Indian Nation that State jurisdiction should 
not, under treaties lil,e the Treaty with the Yakimas, 'be impressed upon Indian 
tribes or nations without their consent. However, tile 83rel COI)gress in pursuing 
a now discreditcel termination policy, hroke t·he promises of this Nation and 
allowed such unilateral state assumption over Indian country. Everyone Imows 
that this unilateral assumption of state jurisdiction over the Yaldmas did not 
worl,. Congress created the problem and Congress should correct it without fur
ther delay and procrastination. 

Apart from Public Law 83-280 and a few similar statutes, States do not have 
jurisdiction over reservation Indians, or over transactions between Indians and 
non-Indians except with the consent of the Indian, on Indian Reservations. Out 
of aU the 50 states, only 13, Alaska, Arizona, California, Flori.cla, Idaho, l\finne
sota, Montana, Nebraska, Nevada, Oklahoma, Oregon, "'asllington and 'Viscon
sin, have assumeel any jurisdiction under Public Law 83-280. Some of these thir
teen state assumptions huve been partial and some states have on their own 
motion provided for retrocession. 

Under 'Yashington statutes (R.C.W. Chapter 37.12), provision is made for 
assumption of State jurisdiction by the tribes petitioning the Governor. Th,e 
same chapter imposes, without Indian consent, State criminal anci civil jurisdic
tion over all reservation lands for eight subject matter areas, an.d State criminal 
and civil jurisdiction oyer all non-trust lands. We haye information regarding 
22 tribes in Washington. Eleyen haye petitioned for State jmisdiction and eleven 
haye not. Three of these eleven petitioning tribes haye obtained a Governor's 
proclamation retroceeeling jurisdiction in whole or part. l\fany of the Washington 
tribes under full or partial jurisdiction wish to remove themselves from State 
juridsiction 'because of the resulting breakdown of law an.d order on their reser
vations under State jurisdiction. Some of these wishing to remove themselves 
from state jurisdiction were those who originally petHioned for State jurisdiction. 
They gave it a fail' triul and State jurisdiction failed to provide adequate law 
and order. 

The Yakima Nation has experienced such a breakdown since the State's uni
lateral assumption that it is quite often said that the Yakima Reservution has 
"law without order." 

This breakdown is directly caused by the Congressionally permittee I State 
assumption under authority of Public· Law 83-280. The present system of a 
partial, checl,erboarcled system of justice could no~ be worse no m!ltter what 
system is devised. Congress owes the people, Imhan and non-IndIan ~n the 
Yakima Reservation action to bring order out of this mess. The foundatlOn of 
this mess is passage by the 83rd Congress of Public Law 83-280. 

As our reservation is checkerboarded with trust amI non-trust (patented) lands. 
jurisdiction is presently dependent not only upon the status of th.e accused 
(Indian or non-Indian, juvenile or adult) but also upon who holds title to the 
land. . d' t· I t 11 If the lanel is not trust, the State has assumeel jurIs IC lOn oyer a mos ~ 
crimes If it is trust the State has jurisdiction over eight underlined categol'les 
(that is co'mpulSOry school attenciance, public assistance, domestic rel~tions, 
mental inness, juvenile delinquency, adoption pro.ceedings, dependent chIldren, 
amI operation of motor yehicles upon ilie pubhc streets, alleys, roads and 
highways).'·,· 

Law enforcement officers must use a tract book ~U1d deternnne land htles to 
see if they ha ye jurisdiction. Then, if the offense IS on trust lands, they must 
make u field determination of the status of t~le accused and ilien whether the 
crime fits into one of the eight indefinite categorIes.. ., .. 

You lawyers on the cOlllmittee would have a most ~l1fficult. tlme,~n deterl.nll:mg, 
if you could, what fits into the category of domestIc relatlOns. Dome~bc rela: 
tions" is not defined even ill a law dictionary. How can one expect a tramed la" 



officer ~lO.t educated i~ t!Ie law, to make this type of determination? It is even 
more .chfhcult for a VlctlIll to determine where offenses should be reportec1. Do 
t!Iey call the sheriff, the FBI, or the tribal police? How woulc1 this committee 
~lke to be constantly getting the runaround when yOU do report a crime? ~'hiS 
IS .the result as. n~ one can be sure in whose jurisdiction the problem lies. Cer
~mnly not the vIctim. The whole system looks 'like it was put bogether by a tjrunk 
III a dark basement. ~'he entire system was established 'milaternlly by Cong.ress 
and the Washington legislature over the protest of the Yakima Nation. 

The Washington assumption statutes, and the resulting system is so indefinite 
that it fails to give a person of ordinary intelligence information where he can get 
protection of his person and property and fails to give a person of o.rdinary in
telligence notice of what conduct is forbidden 'by statute. Also, title of land ,,;here 
an offender is standing, determines whether or not he is entitled to certain dvil 
rights. 

lJ'or example, if he is on trust property and not within the eig·ht categOl'ies he 
is entitlec1 to a grand jury, l~ederal Bail Act and many federal protectibns. 
If he is not, then he is not entitled to these protections in State court. 'Ve believe 
this unworlmble system fostered by the enactment of Public Law 83-280 does 
not lIleet adequate sta!l.c1ards Df a satisfactory law and Drder system even if the 
state authD.rities were willing or able to. provide prDtectiDn fDr Dur peDple Dr 
Dther residents Df the Yakima ReservatiDn. 

This breal,dDwn Df law and order may be statistically demDnstrated with an in
creaseof crime and decrease Df state arrests since State assumptiDn in 1963 Dn the 
Yakima Reserva tiDn. Offenses Dn the Yakima Resel'\'a tion have increased many 
times ill excess Df an increase· in neighbDring Dff-:reservatiDn areas. State authori
ties ha\-e aclmDwlec1gec1 the breakdDwn Df law and order Dn IllClian ReservatiDns 
Hilder this unilateral state assumption Df jurisdictiDn permitted by Public Law 
83-280. 

The report of a jDint task fDrce Df the GDvernDr's Advisory Council Dn Urban 
Affairs and the GDvernDr's Indian Advisory CDmmittee Df the State Df Washing
ton, seriously criticized State law and Drder on Inc1ian ReservatiDns and reCDm
mendec1 that the State legislature enact legislation that would have a similar 
effect as Subsection (i), Section 161. 

"We recommcnd that: The State Legislature pass a bill Dutlining the prDcedure 
for retrocession. RetrocessiDn wDuld return to the State's Indian Tribes whatever 
degree Df la \v and order authDrity Dyer their reservations that the inc1ividual 
tribes agrce they can assume. This type Df legislatiDn wDuld include provisiDn 
fDr the tribes to assume full juri8clictiDn over law and Drder, Dr wDuld provide 
for the tribe to' assume \vith the State concurrent jurisdictiDn if the tribe pre
fen'ed, or wDuld permit the tribe to' assume just those areas Df jurisdictiDn which 
the Tribe whose to' pay fDr and administer." (Page 22 Df the repDrt). 

By exccutive request, GDvernor Evans prDposed such legislation, but the 
WashingtDn State legislature failed to' agree. 

In the State Df Washington's comprehensive plan fDr law enfDrcement (1972) 
the eOllclusion was that: 

"AlthDUgh the State assumed jurisdiction Dyer majDr crimes and juvenile 
delinquency on resel'\'atiolls, counties have not been prDvided with reSDurces to 
effecth-ely assume the respDnsibilities of patrDI, apprehensiDn and investigatiDn 
of DJIenses committed Dn reservations." 

The Office Df PrDgram Research of the House Df Representatives, State Df 
Washington, has documented the failure Df the State to prDvic1e adequate serdces 
fDr juvenile dependents and delinquents and the resultant destruction Df Indian 
cultural integrity in the fDs~er care situatiDn. ~'hanks to the actiDn Df CDngress 
in the passage of Public Law 95-608, Indian Child Welfare Act, at least some 
relief is possible in this imlJortant area. We have petitiDned under this Act for 
return Df jurisc1ictiDn oyer Dur dependent children. HDwever, the prDblem still 
remains regarding delinquent children. 

The Yakima NatiDn wants to accept its respDnsibility to prDvide law and Drder 
on its resen'ation. Even nDW the Yakima NatiDn apprDpriating its Dwn funds fDr 
law and Drder in an amDunt that exceeds the per capita CDSt Df any community 
in the NatiDn. This is in an attempt to do. the best we can under the present 
unwDrkable system Df justice. Hmyp.\-er. to be effective we must have authDrity 
to deal with crime Dn Dm' reservatiDn returned to us. We request the return Df 
the same authDrity that is pDssessed by Dther Indian tribes not within Public 
Law 83-280 Dr similar statutes. Give us this chance. Allow us to' systematically 
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take ourselves out from under Public Law 83-·280. This statute had as its basis 
the discredited termination policy of the 1950's. The basis having been discredited 
and the effect having been demonstrated as disastrous, it would seem to us that 
there can be no reason why the Indian wishes cannot be granted and Subsection 
(i), Section 161 of S-1722 be speedily ena,cted. 'l'he responsibility clearly rests 
with Congress. 

Mr. HOVIS. Mr. Chairman, I would like to take a moment and say 
that the testimony today shows very clearly, not only from Indian 
testimony but from that. of the Department of Justice, that there is 
a genuine problem on Indian reservations. 

It also shows that there is a genuine problem of the number of 
cases that the U.S. attorneys have failed to prosecute. It is the Depart
ment of Justice's own records that indicate it. 

I might say, Mr. Chairman, that I have had the honor of represent
ing the Yakima Indian N atiQn for 27 years. I am a country lawyer 
from the city of YakiD)a, close to the reservation, and I represent 
people throughout the entire economic structure within the Yakima 
Indian Reservation. 

The Yakima Nation is not having any difficulty with its residents 
on the reservation. It has a sincere respect for the people who reside 
there. They are making a better contribution toward law and order 
than any other community, and more financial sacrifice than any other 
community; in the United States of America. They are spending, if 
you please, almost $500 of their own money per capita for law and 
order on their reservation. . 

They !l..re having some good results. To be practical about the matteI', 
yesterday the attorney general from the State of Washington was 
talking about concepts and the like. I want to say to you that we are 
doing a job there, and we need some help. In a 1-year period, of class I 
crimes we had 225 crimes reported to our tribal police and we had 
61 clearings, which is a much better record than any other police 
department is having. 

However, out of the 50 people who were charged with the crimes, 
47 weI'e not within onr jurisdiction. Consequently, 94 percent of the 
people we are processing through our l)olice department are not the 
responsibility of the Yakima Tribe. 

The problem that we have is that we need some assistance, and 
when we come to the Federal Government to ask for assistance they 
talk to us about it being a State problem. When we go to the State 
and ask them for some assistance, they talk about it being a Federal 
Government problem. They would not even pass our bill in the State 
legislature which called for matching Federal funds. 

We have 56 or 60 people in our police department. There are more 
non-Indians on the reservation than there are Indians, but the State 
has only six people in their department in the county who are detailed 
to the reservation. 

One of the problems with regard to agreements is that the attorney 
general of the State has said publicly that he would try to work out 
an agreement wHh the Yakima Nation and other tribes regarding 
juveniles provided we gave something in return. He was, in other 
words, using om children as hostages in the making of agreements. 
This is one of the problems we have with the agreements under 
discussion. 
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I think your interest, sir, in law and order for everybody on the 
reservation is joined by the Yakima Nation. "What, we need to have 
is some provision-in a magistrates bill or an amendment of the jus
tice bill-that all crimes within the reservation are Federal crimes, 
so that where the State will not act, there can be some prosecution of 
the offenders. 

There must also.be for responsible tribes--like the Yakima Tribe-
some return of their jurisdiction because they are doing the job. The 
Governor of the State of 'Washington has been in favor of it. 'Ve have 
had past Governors who were in favor of it who have asked for execu
tive legislation and have been turned down by the legislature. They 
get into a committee and get. pigeonholed. 

"Te have been coming here testifying on S. 2010. "Ve ttl'e back here 
today. "Ve have been terribly interested in this problem, but we are 
getting no relief, or at least 'no answer. 

I think you saw today the kind of thing from the Department of 
Justice that we are constantly up against. Theil' answer to us and 
their help to us is not very worthwhile. 

On the other side of the fence, the BIA testified :.esterday that if 
there were a retrocession back to the tribes, it would cost another $8 
million. They spend that much money playing Tom Mix in some 
areas where crime breaks out into total disruption rather than com
ing in to try to do the job with responsible people who are trying to 
carry their own responsibility. 

Mr. Chairman; the thing that my people asked me, as their repre
sentative, was: "Vhat more can we do ~ "Vhat can we do to get some 
relief for this very important problem we have~ We come to Cle Bu
reau of Indian Affairs. "!e. come to the Department of Justice. We 
come to Congress. 'Ve go to the State legislature. W'e go to the Gov
er~or. 'Vhat more can we do to get some relief for what is already ad
Imtted by everyone to be a serious problem ~ 

I am sorry, but it is an emotional thing with me, Mr. Chairman. 
It is also an emotional thing for Indians and non-Indians on the 
Yakima Reservation because we arc getting so little help from the 
State and Federal Governments. The only help we are getting is from 
the tribal government. 

It is a real question how much longer these people, who are tribal 
members in a low-income group, can spend $500 or $600 per capita 
for law and order on their reservation. How long can they continue to 
do that when they are handlinp- someone else's responsibility ~ They 
are getting no response from anyone with regard to their problems. 

Senator MELCHER. Thank vou very much. 
Mr. MENINICK. Mr. ChaIrman, 'r would just comment briefly on 

t.he magistrnte's concept. 'We ha.ve been faced with this problem for 
quite some time. I believe we also had an amendment proposed 2 or 
3 years ago whiClh failed. 

The problem we had with S. 1152, S. 1164, and S. 1165 was that we 
do the enforcement from the tribe. We spend approximatelv $2 million 
directly on enforcement and $2 million on enforcement-related situ
ations. What happens is that any time we arrest a violator, we have to 
go through the assistant U.S. attorney and then through the magis
trate's court system. The re.venUe derived from tllUt goes directly t.o the 
Government. 
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Our problem wIth the amendment of the bill is that when we make 
the arrest, we have to go through the entire process but Wb often get 
no prosecution of the case. Also the assimilative crimes situation is very 
vague. and we. cannot totally use. the magistrate's system until all these 
questions are corrected. 

,Ye hope your committee will tu,lm a look u,t those situations. It 
would be worthwhile to look into some of the testimony presElnted by 
other tribes. 

I stand ready to answer u,ny questions you may have. If you care. to 
ask u,ny in the future. you may ~ive us a cu,l1. ,Ve. have our number on 
our testimony. If there is any further informu,tion you need we will 
mu,kc ourselves avu,ilahle to you. 

Senu,tor MELOHER. Thank you ve.ry much. 
Does that conclude. your testimony ~ Thank you all very much. 
The committee will have to stand adjourned now. '~Te. have. no time 

between now flnd12 to hear from another witness. 
We. have yct to hear from Mr. Munuelito, Phillip Martin, and Barry 

Ernstoff. I luwe two committees in which bills are to be voted upon, so 
I will hu, ve to leave. 

The committee 'will stand adjoul'1lecl subject to the cu,ll of the Ohu,il:. 
The committee is endeavoring to set a continuation of the hearing. It 
will endeu,vol' to have a committee. member here between 1 u,nd 1 :15 
to hear the ac1c1itiona,1 testimony. 

The committee is u,cljournec1. 
[Whereupon, at 12 noon, the committee stood in recess until 1 :15 

p.m.] 



AFTERNOON SESSION 

Senator COHEN [acting chairman]. The committee will come to 
order. , 

I hope you will accept my apologies on behalf of the committee for 
detaining you well past the 1 o'clock Ineeting time. 

We have three witnesses remaining this aftern90n. I believe we can 
complete the testimony prior to 2 o'clock when I must be at another 
hearing l),nd this room has to be vacated. 

I assume we will have a minimum of questions from the Chair. 
I will call Henry Manuelito, the Director of Planning, Division of 

Public Safety, Navajo Nation, Arizona. 

STATEMENT OF HENRY C. MANUELITO, PUBLIC SAFETY PLAN'N:l!"}R, 
DIVISION OF PUBLIC SAFETY, NAVAJO NATION 

Mr. MANUELITO. Mr. Chairman, my name is Henry C. Manuelito. I 
am the public safety planner for the Navajo Tribe's division of public 
safety which is headquartered in Window Rock, Ariz. Thank you for 
giving me the opportunity to testify before the committee today. 

I am from the Navajo Indian Reservation which is situated in 
three States-Arizona, New Mexico and Utah-and is approximately 
24,000 square miles in size or approximately the size of the State of 
West Virginia. The population of the area consists of approximately 
150,000 Navajo people and 20,000 non-Indians working and residing 
within the exterior boundaries of the Navajo Indian Reservation. 

The Navajo Tribe's division of public safety is a funotion of the 
tribal government consisting of police services, highway safety serv
ices, and a proposed fire prevention services program. I represent the 
police services function vI the Navajo Tribe. 

The Navajo Division of Public Safety's police services program 
presently has a complimHl1t of 286 police officers and 143 civilian em
ploye;~8. Glur main function is to enforce various criminal and traffic 
regulatim',s as mandated 'by the Navajo Tribal Council, plus provide 
other nOnCnIO:i.'Cement functions as deemed necessilry. 

Inadditior:, the Navajo Division of Public Safety has a working 
agreement WIth the U.S. attorneys of Arizona· and New Mexico, the 
Federal Bureau 0I Investigation, and the Bureau of Indian Affairs in 
handling various Federal crimes committed on, the Navajo Indian 
Reservation. 

In an effort to provide adequfI,te training for Navajo police officers 
the Navajo Division of Public Safety has instituted its own basic 
police academy. The police academy is currently certified by the 
Arizona Law Enforcement Officl?,rs Advisory Council and the New 
Mexico State Law Enforcement Academy for Police Officer Certi
fication. We are currently negotiating with the State of Utah Ior 
similar certification. 

(371) 
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What this means is this. When a Navajo police recruit attends and 
completes our basic recruit police academy for a prescribed 440 hours 
of basic recruit training, he is not only a certified Navajo police officer 
but also a commissioned peace officer throughout the State of Arizona. 
A Navajo police officer assigned to the New Mexico portion of the 
Navajo reservation is also commissioned a New Mexico State Police 
officer but his authority is only limited to within the exterior boun
daries of the Navajo Indian Reservation. This represents the extent 
of what the Navajo tribe has accomp],ished to date. 

The Navajo Tribe has already gone on record during the Phoenix, 
Ariz., field hearings in September of last year supporting the concept 
of the Tribal-State Compact Act. As we informed the select commit
tee then, we do have working agreements already established with re
spective States in which the Navajo Indian Reservation lies. 

In addition, when the agreements were negotiated and established, 
no Federal funds were used for operating costs, et cetera. However, 
we presently receive Federal a:ppropriatlOns but the funds ttre re
ceived under the auspices of Public La,w 93"':'838, the Indian Self-De
te~mination Act. 

I mentioned earlier in this testimony an agreement the Navajo Tribe 
had with respective Fede.rallaw enforcement agencies. The agreement 
wa,s established by the U.S. attorney of Arizona for the purpose of 
clearly defining which law enforcement agency had investigative re
sponsrbility over certain Federal crimes committed on the Navajo 
Indian Reservation. 

The U.S. attorney of New Mexico also uses the same agreement. I 
want to point out that in all cases the primary and most visible re
sponding law enforcement agency to any situation is the Na,vajo police 
officer. OncEl a determination is made as to the type of crime that h3,8 
been committed, the law enforcement agency responsible for followup 
invesi.,igation is called but we continue with our own followup investI
gation. 

The agreement seems to be working. However, the Navajo Tribe 
wants to continue to assume additional Federal law enforcement in
vestigative responsibilities. 

This is the extent of my testimony today. I want to thank you again 
for giving me the opportunity to testify. I will answer a,ny questions 
you may have. 

Senator COHEN. W'e have just a couple. You mentioned on page 3 
an agreement tlm,t the Navajo Tribe has with Federal law enforcement 
agencies. Will you supply the committee with copies 'of the agree-
ments ~ Do you have them available ~ . 

Mr. MANUELITO. I do not have them with me now, but they can be 
supplied to you.1 

Senator COHEN. The l'ecord will rema,in open until such time as we 
receive them. They will be helpful for our records. 

My second question is this. As I understand your testimony, once 
you have 'a Navajo police officer, he is certified as being, in essence, a 
State police office,r. Is that correct with respect to Arizona ~ Is he the 
equivalent of a State police officer ~ . . 

Mr. MANUELITO. No, sir. He is the equivalent of a-peace officer. 

1 The material reQ,~Hlsted begins on p. 420. 
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Senator COHEN. What are his responsibilities, or authority', or pow
ers as a peace officer ~ Does he have the power to make arrests for any 
kind of crime? 

Mr. MANUELITO. He can make arrests for the State of Arizona for 
any kind of crime. .. 

Senator COHEN. To what extent has that contrihuted to a better co
operative relationship with the State of Arizon,a police ~ 

Mr. MANUELITO. \'\Te have an excellent workmg relationship with 
the police agencies of Arizona, consisting of the .. A .. l'lzona Highway Pa
trol and the county sheriffs. There are no problems with them at 'p,1l. 

Senator COHEN. I assume that if you had a situation wherein a non
Navajo made an arrest on Indian territory, it would create certain 
problems, would it not ~ 

Mr. MANUELITO. 1£ a non-Indian police agency is to make an arrest 
on the Navajo Indian Reservation, he must first come to the Navajo 
police and ask for assistance in seeking the person he is going to arrest. 

Senator COHEN. 1£ that is the case. I assume that if he failed to. do 
that there would certainly be a confrontational atmosphere. 

Mr. MANUELITO. Yes, sir. It is common courtesy to come by and in-
form us. 

Senator COHEN. Does the converse work as well ~ .. 
Mr. MANUELITO. Yes, sir. 
Senator COllEN. Is that the relationship you have with the Arizona 

State Police? 
Mr. MANUELITO. Yes; with the Arizona Highway Patrol. 
Senator COHEN. What was the distinction you drew between New 

Mexico and Arizona? As far as Arizona is concerned you <are certified 
to be peace officers with statewide jurisdiction. "With New Mexico there 
is the prescribed limitation of going only to the extent of Navajo ter-
ritory. Is that right? . 

Mr. MANUELITO. Right. 
Senator COHEN. Are you working to expand that? 
Mr. MANUELITO. Let me backtrack a bit. In 1D73 the Navajo police 

and New Mexico State Police entered 'an agreement whereby the Na
vajo Tribe had certain 1[1,w enforcement responsibilities in an [l,rea 
called tho checkerboard area. That was limited to the Navajo Reserva
tion, some ELM land, and county land that is within the Navajo 
Reservation. 

During that tiine we were only limited to that area. In 1979 New 
Mexico's Legislature changed the law again to include all Indian tribes 
and Pueblos in the State of New Mexico such that agreements should 
be made with the State police, but it narrowed the jurisdiction to 
within Indian tribal lands. Hence, by legislative enactment in the 
State of New Mexico we are limited to what is prescribed by law. 

Senator COHEN. That is all I have to ask. Thank you very much for 
your testimony. . 

I call now Mr. Phillip Martin. 

STATEMENT OF PHILLIP MARTIN, TRIBAL CHIEr, MISSISSIPPI 
BAND OF CHOeTA W INDIANS, ACCOMPANIED BY ED SMITH, 
ATTORNEY 

Mr. MARTIN. Thank you, Mr. Chairman. I am Phillip Martin, tribal 
chief of the Mississippi Band of Choctaw Indians from Philadelphia, 
Miss. 

I 
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With me today is Mr. Ed Smith who is employed by the tribe as a 
research specialist. He is also an attorney. Ed has worked with the 
Choctaws for over 7 years in dealing with Indian law alIld Indian 
rights. He has iirsthand experience with problems relative to the pro
posals ibefore you. 

I think, if it were not; for Ed, we might not be in the position we 
are in now. We had to $truggle for many years to try to establish who 
has jurisdiction over Federal lands, what we call the Choctaw Reser
vation. Ed was very instrumental, after several years of litigation, in 
bringing our prdblem before the U.S. Supreme Court. There, a deci
sion was made in our favor, saying that the Federal Government had 
jurisdiction over the Choctaw Reservation in Mississippi. That brought 
011. other problems of relationship to local and State officials. 

Ed is very qualified to talk on these subjects. I 'am going to turn 
the microphone over to him and let him present our statement. 

Senator COHEN. "We would be very happy to have his testimony. 
Mr. S:r.IITI-r. Thank you, Senator Cohen, and thank you, Phillip. 
The June 28, 1978, ruling of the U.S. Supl'eme Court in the case 

styled United States v. J olun, 437 U.S. 634, 1978, finally ended, or 
so we thought, a jurisdictional tug of war which had been going on 
since the Mississippi Band of Choctaw Indians was organized under 
the provisions of the Indian Reorganization Act (Sec. 16,48 Stat. 987, 
25 U.S.C. 416) in May 1945. 

By that decision the Mississippi Band of Choctaw Indians was r~c
ognized as a lawfully constituted and duly reorganized Indian tribe 
and the lands d~signated as the Choctaw Indian Reservation were 
recognized as being Indian country under the definition found at 18 
U.S.C. 1151 (a), thereby making the Federal-tribal-State alinements 
of jurisdiction of other non-Public Law 280 States with reservations 
appropriate to Mississippi as w~~ll. 

The peace imposed has not been one that has necessarily been ac
cepted gracefully by local State authorities, the general consensus. 
being that "We have made our bed hard-now let us sleep in it." The 
consequence has been that the tribe through its tribal members has 
been subjected to coercion ranging from the subtle to the most overt. 

1Vhen the tribe enacted an extradition ordinance patterned closely 
dter the National American Indian Court Judges Association's model 
uniform extradition ordinance, local sheriffs retaliated by refusing to 
permit reservation Indians to be released from county jails on other 
than the posting of cash bonds. One sheriff has even mentioned the 
possibility of stopping law and order patrol cars en route across State 
lands from one Indian community to. another with Indian arrestees 
and taking custody of their prisoners. Cross-deputization agreements 
in some counties are simply not feasible. 

Yet the experience of the tribe with the State's exercises of juris
diction for the enforcement of laws for the ,benefit of India,ns has 
been, at best, disappointing. Over the past decade the.re were 11 
homicides involving Indians as either perpetrator or victim. In eight 
of these, MississippI Choctaws were victims. 

In the case of the three non-Indians killed in a vehicular homicide, 
two Choctaws were prosecuted by the State utilizing contradictory 
theories of prosecution and asserting jurisdiction, notwithstanding 
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that the incident occurred within reservation 'boundaries. Only one 
of the foUl' non-Indians identified a::; perpetrators of homicides in
volving Indian victims has been required to serve time by the State 
and only for a relatively short prison term. 

One non-Indian was indicted for malicious mischief and another 
for disturbing the peace irn. the killing of one Indian and the maiming 
of several others, and they were not even prosecuted on those charges. 
In a vehicular homicide case, a $4,000 fine was levied against the non
Indian driver for leaving the scene of an accident. The ma,nslaughter 
charges were never pursued. 

The Federal track record on prosecutions has been inconsistent. The 
local U.S. attorneys have wholly deferred from prosecuting non
Indians for major crimes involving Indian victims, relegating respon
sibility, if my, to the State authorities. Two prosecutions of Indians 
for voluntary manslaughter resulted in two convictions and the im
position of maximum sentences, while a third, wherein the victim was 
one of the party defendants in United States v. John, has never been 
investigated or presented to a Federal grand jury. 

Currently the tribe is experiencing a great deal of community dis
satisfaction with the responsiveness of our law md order operations 
as' the result of an incident at one of our elementary schools this past 
month wherein some 14 fourth grade students and several of the adult 
school staff were, for approximately 25 minutes, held hostage while 
extortionistic demands were made for $1,000, a car, and a gun. 

Students and staff were threatened and generally terrorized. Even
tually, the assailant left the schoolgrounds, taking two elementary 
school girls as hostages until his safe getaway was insured. Despite 
repeated communications, we are still awaiting action by the U.S. 
attorney's office and in the interim have to deal with growing com
munity dissatisfaction. 

I have provided this background information in order that you 
might better understand our position on the three pieces of legisla
tion currently under consideration by the Senate Select Committee 
on Indian Affairs. 

On S. 1181, the Tribal-State Compact Act, the Blaokwolf and Oali
fano decisions make it clear that some sort of Federal legislative au
thorization does need to be provided. 

Yet the statement of the Yakima Indian Nation on the earlier S. 
2502 hearings beBt reflects the concerns of the Mississippi Band of 
Choctaw Indians, wherein they said: 

Probably the biggest concern we have regarding S. 2502 is tllUt legislation 
permitting States and Indian tribes to enter into mutual agreements and com
pacts respecting jurisdiction and governmental operations in Indian country 
will be used to force the Indians into executing agrel'ments. before they can ob
tain Federal assistance to fund their governmental programs. 

Of equal importance, we are concerned that in opening this avenue 
for potential funding of necessary services, the Federal Government 
may increasingly regard utilization of State programs as the only 
viable option and coerce tribes through the available funding into 
accepting undesirable State services on terms which primarily bene
fit the St3,tes. In short, the legislation could encourage the State of 
Mississippi to continue its resistance to tribal exercises of jurisdic
tion in order to force tribal contracts for State support services. 
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The available State services in many areas are clearly undesirable. 
In Mississippi th~ prison system is, and for almost a decade has been, 
under Federal court suit. Its mental hospital system is similarly situ
ated. Voluntary commitments would undoubtedly, with the promise of 
Federal dollars, no longer be regarded as voluntary by the State as re
gards Indian patients. The potential for abuses seems endless. 

It would seem more ideal that with the substantial infusions of 
Federal moneys for many of these State operations that conditions 
be attached to all programs so that full faith and credit would be ac-
corded tribal court orders. . 

However, if this proposed avenue IS to be developed we would again 
stress to this committee that there are tribes, such as the Mississippi 
Band of Choctaw Indians, who are for the most part left with un
attractive options through State agreements and care in execution 
,yould be necessary to insure that this legislation would not displace 
tribal provision of services whenev.er feasible. 

On the question of the app1ication of a magistrate concept on Indian 
reservations, it is felt that this is a measure urgently needed and one 
which "would be of cyen greater need if S. 1181 wel'e to be enacted 
into law. As evidenced by my earlier statements concerning the dis
positions of homicide cases, the lack of Federal involvement poses a 
crucial weakness in the enforcement of law and order on the Choctaw 
Reservation. 

I would encou'rage, however, that any legislation prepared in this 
respect make some provision for tribal input into the selection process. 
The insensitivities and even open hostilities toward Indians of any 
magistrate placed in such a key operative role could otherwise easily 
disserve the overall interests of both the Indian community and the 
criminal justice system at large. . 

On S. 1722, the part C amendment, we would SImply go on record 
as encouraging that provision. For a brief period of time while the 
John case was pending Supreme Court review, our law and order 
program was shut down and the State enforced both felony and 
misdemeanor jurisdiction on the reservation. During that time our 
people were wholesalely incarcerated. Local county jails were packed 
and there were many instances of Indian prisoners being severely 
beaten, robbed, and sotlvmized by other inmates with little or no 
intervention by their custodians. 

If the Choctaw experience is indicative of the treatment afforded 
by other States to their Indian tribes, retrocession must be made 
available on a tribal option basis. 

Senator COHEN. Is what you are saying, that the Federal Govern
ment has refused to exercise any jurisdiction as long as the State 
insists upon exercising jurisdiction over criminal matters ~ 

Mr. SlIfI'l'H. It did auring the period prior to the ruling in United 
States v. John. 

Senator COHEN. What was the exact holding in that case~ 
Mr. SlIIITH. United States v. John held that the Mississippi Band 

of Choctaw Indians is a lawfully reorganized Indian tribe under the 
provisions of the India~ Reorganization Act, section 16, having one
half or more degree IndlUn blood members. 
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It also held that the Federal Govl;',rnment and the. tribe exercise 
jurisdiction to the exclusion of the State over felonies and mis
demeanors, respectively, involving Indians on reservation lands. Prior 
to that time, the fifth district court of appeals, in about four rulings, 
and the Mississippi Supreme Court in three others had ruled-in 
e~sence, they were States rights rulings-tlmt the State had jurisdic
tion to the exclusion of any Federal arrangements that might be 
worked out. 

The Justice Department took the position earlier this morning that 
any differences that need to be worked out should be worked out with 
them, but the tribe has found it totally futile to try to get the Justice 
Department to come in to cany out prosecutions in the various cases. 

Senator COHEN. In view of OUI' time limitation, may I just under
stand thG nature of your testimony? In summary, it would be that 
you favor the creation of the magistrates jurisdiction. You feel that 
would help--

Mr. SMITH. We feel that the magistrates system would be of benefit 
to tho tribe because we think we might be able to get a little better 
response. The one point that is in the written statement is that there 
should be some provision for the tribe to have some input into tha 
selection of the magistrates. 

We had one instance recently that showed a very indifferent attitude 
on the part of one Federal magistrate. He imposed a GO-day sentence 
on an Indian for having shot his wife through both legs. The magis
trate's view on it was that he gave him 60 days, 30 days for each leg. 

Senator COHEN. Thank you very much, Mr. Smith. 'We appreciate 
your testimony and yours, Mr. Martin. 

We have one final witness, Mr. Barry Ernstoff. 

STATEMENT OF BARRY ERNSTOFFON BEHALF OF THE COLVILLE 
FEDERATED TRIBES, THE MAKAH INDIAN TRIBE, THE MET· 
LAKATLA INDIAN COMMUNITY, THE SUQUAMISH INDIAN 
TRIBE, THE QUILEUTE INDIAN TRiBE, THE NORTHERN CHEY· 
ENNE INDIAN TRI~E, AND THE DEVILS LAKE SIOUX TRIBE 

Mr. ERNSTOFF. Thank you, Senator. I am Barry Ernstoff of the 
law firm of Ziontz, Pirtle, Morisset, Ernstoff & Chestnut in Seattle, 
IV ash. I am here today to testify specifically on the magistrates 
proposal. 

We appreciate this opportunity to submit testimony concerning the 
proposed legislation which would delegate special authority to Federal 
magistrates on Indian reservations. 

We believe that a delegation of authority to cover ordinary law 
enforcement problems would go far in reducing the serious difficulties 
faced by residents of Indian reservations and tribal governments now 
hamstrung by adverse court decisions in their efforts to provide an 
acceptable level of police protection. 

IVe must do more than lament the unfortunate decision in Oliphant 
Y. Suq1larnish Indian Tribe. wherein the U.S. Supreme Court held that 
Indian tribes do not have .iurisdiction to try and punish non-Indians 
who commit offens('s within reservations. 
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The decision disturbed what had been a legal touchstone-that In
dian tribes retain those inherent powers of self-government which 
have not been given up by treaty or taken away by express congres
sional action. The circuitous reasoning of the unprecedemed excep
tion created by the Oliphant decision-that tribes do not have those 
powers that are somehow "inconsistent with their status"-was shock
ing to Indian people who believed their tribes possessed authority 
ample to maintain the public peace and security. 

Again, the decision is regl'ettecl bitterly but the imperatives of pub
lic safety demand that we do what is necessary to restore a measure of 
sanity to the nearly unfathomable division of criminal jurisdiction 
on Indian reservations. 

The illogic of the present situation, which denies complete power 
to act to the government most interested in acting, while vesting un
r,ertain measures of power in governments demonstrably lacking in 
interest or commitment, compels congressional action. On reserva
tions across the country non-Indians have committed crimes and 
neither the State nor the Federal authorities have exercised jurisdic
tion to maintain law and order. Tribes are now without power to 
try them. Is this not a breach of trust responsibility ~ 

vVe propose that the committee consider two alternative forms of 
legislation. The first, and the one which we prefer, would be a bill 
restoring jurisdiction to tribal courts to try non-Indians for criminal 
offenses committed within reservations. "V\T e envision a tightly struc
tured bill which would contain strong assurances for those who would 
doubt that such COl1l'ts would protect the constitutional and statutory 
rights of defendants. 

The second alternative is a more limited proposal calling for rather 
slight adjustments to the current magistrates statutes which would 
result in greater use of magistrates courts in hearing Federal criminal 
cases arising on reservations. 

The restoration of tribal court jurisdiction would not be a delega
tion of Federal judicial power at all. Rather, it would be a reaffirma
tion or restoration of inherent tribal judicial powers taken away by 
a Federal course of action which led to the status which the Supreme 
Court has declared to be inconsistent with the continued exercise of 
such powers. 

The key to such a bill would be its procedural safeguards. Presum
ably, the only nonracist, legitimate objection which a non-Indian could 
have to being tried in an Indian conrt. where the alleged offense was 
committed in Indian country, would be the concern that he would 
not enjoy the same due process protections which would be available 
in Federal conrt. The bill would therefore contain tightly drafted 
requirements similar to the ret.rocession provisions of the Indian Child 
Welfam Act. 

The committee may well wish to consider requirements which are 
even strong-er than those contained in the Indian Child \~Telfare Act. 
A tribe wishing to have its tribal court obtain such jurisdiction wonld 
need to make a showing, perhaps in the form of a petition to the Sec
retary of the Interior. that certain conditions are met. 

There might be a requirement that the tribal judge be an attorney. 
The criminal code would be approved by the Secretary of the Interior. 
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Habeas corpus relief would lie to test claimed deprivations of rights . 
• Jury panels would be required to be representative of the entire reser
vation population. 

Penalties which could be imposed by the oourt would be limited t.o 
$1,000 or 1 year, giving the court full misdemeanor jurisdiction. The 
bill would create some means for the provision of counsel to indigent 
defendants. The overall thrust of these provisions would be to provide 
statutory requirements which would fulfill the Anglo-American con
eeptions of due process. 

An advantage of this plan is its economy. It is probably the least 
expensive of all methods for adequately filling the law enforcement 
void in Indian country, for it would rely on a proven system-the 
tribal courts established by Indian tribes across the country which, 
until the Oliphant decision, were exercising criminal jurisdiction over 
non-Indian offenders. 

Existing tribal court and confinement fa.cilitie~ would be used. Local 
attorneys might be employed on a part-time basis and paid on' a per 
case basis. The part-time court clerk could be someone from the at
torney's regular office staff. No expansion of the caseloads of the U.S. 
attorneys would be required because .thn cases would 'be tribal and 
would thel;efore be prosecuted by the tl'lbes. 

Of all the possible methods that might be selected in dealing with 
law enforcement problems created by the Olipha.nt decision, this one 
\vould do most to recognize the strides made by t.riballaw enforcement 
in recent years. The proposal would ~o the farthest in fostering tribal 
self-government, a necessary goal if Indian culture is to be preserved. 

Such a bill would effectuate Congress' announced self-determination 
policy. Such a law would be Olle proud achievement in the long history 
of congressional control over the fate of Indian people. 
If tribal court criminal jurisdiction over non-Indians is not con

sidered feasible at the present time, we urge the select committee to 
consider a very limited, modest proposal involving the increased use 
of Federal magistrates. This would be implemrnted with only slight 
departure from existing statutes and, we predict, with a relatively 
small increase in expense. 

Many law enforcement problems could be solved if only the Federal 
jurisdiction which now exists were to be exercised. A major source 
of such jurisdiction is found in 18 U.S.C. 1152. A particularly im
portant S011rce of Federal jurisdiction on many reservations is 18 
U.S.C. 1165, which makes it a crime to trespass on Indian lands for 
the purpose of hunting or fishing. . 

Here, Congress enacted a special statute to insure that non-Indians 
would hunt and fish within Indian reservations only with the consent 
and under conditions imposed by Indian tribes. The congressional in
tent has been largely thwarted by the failure of the executive and 
judicial branches to effectuate it. 

Little statutory change would be required to reverse this. There 
have not been enough Federal magistrates who are located near enough 
to Indian reservations to hear many cases arising there. Those magis
trates that have been appointed have been hampered by a lack of clear 
authority or ~irection to exercise jurisdiction. The U.S. attorneys, per
haps too few m number or too far away, have failed to prosecute cases. 

I 
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A procedure is already utilized in many magistrates courts for of
fenses occurring within national po,rks. Our proposal is that this 
procedure be formalized in a bill wInch would pertain to special Indian 
magistrates. 

",Vhen an offense occ',Urs in many national parks, the park police act 
in almost, every respect as prosecutol's, making out affidavits for search 
warrants and arrest warrants, swearing out complaints, and presenting 
cases before the magistrate. 

Court. documents and investigative reports are routed to the. nearest 
criminal division cf the U.S. attorneys office, whc then exercise a mini
mal cyersight of the proceedings. This provides the recognizE'd check 
prcvided by prosecutors in assuring that any due process deprivations 
result in early dismissnls. 

",~7o see no reason why a procedure found suitable and successful 
for the naticnal parks ,,~ould not meet with equal success for offenses 
committed within Indian reservations. 

Utilization of the national park procedure for Indian reservations 
would entail the appointment cf additional part-time magistrates. A 
major current problem is that there is no magistra.te within any reason
able distance from most reservations. The huge distances involved 
make it difficult to secure the attenj"\ll:ce of witnesses, take the accused 
fur from the community where the offense is alleged to have occurred, 
and generally make it unlikely that prosecutors will pursue the evi
dence and establish a case with the vigor and preparation which would 
be brought to heal' on cases a.rising in their own communities. 

",Ve would propose funding of part-time magistrates who would be 
local attorneys to act as the Indian magistrates for the reservations 
of a contig'llOus regicn. Appointment of Indian magistrates would be 
made by the chief indge or the Federal district court from a list of 
recommended candidates submitted by a panel of triba.I leaders from 
the affected reservations. The Indian magistrate would be adminis
tratively subject to t.he chief judge or the chief ma.gistrate of t11e 
district: . 

",Ve do not see this proposal as requiring major new expenditures of 
Federal dc]]ars. The part-time magistrate would be a local attorney 
paid on a per-case basis, served bv a part-time court clerk, who would 
be part cf the attomey'sregular office staff. Existing tribal court facili
t.ie::!could be used by the Indian magistrates. Tribal facilities might 
also be used for pretrial detention and post-trial confinement. 

Tribal police. officers could be commissioned as Federal law enforce
ment officers. The bill would de.fine the role and. manner cf appoint
ment of the officers and would grant them clear authority to enforce 
Federal law on Indian reservations. The officers would, as they do now, 
undergo rigorous Federal training. 

In the vast majority of cases these officers would act as prosecutcrs. 
They would present affida.vits for search or arrest wa·rra,nts tOo the 
magistrate. They would initiate the criminal process through the use 
of uniform complaint forms. Copies of these documents and other 
materials such as investi~ative reports, would be sent tOo the U.S. 
attorney's cffice as a matter cf daily routine. The cfficer would present 
the case tOo the magistrate at trial. 



The U.S. attorneys would become involved only in cases of unusual 
complexity or where the nature of the alleged offense demrmds special 
prosecutorial attention. 

The transmission of paper work to the U.S. attorney's office would 
serve another importa:nt function. Tribal police ofIicers are trained in 
criminal due process law, as are presumably all modern police officers. 
The c11eck provided by the U.S. attorney's office, where review would 
be by lawyers with independence and distance from the complaining 
ofIicers, professional prosecutors having ·an ethical obligation to dis
miss an unjustified case, would equal or surpass the safeguards pro
vided by other law enforceme'nt systems. 

A provision that the U.S. attorney's office could dismiss cases only 
upon providing written reasons to the Indian magistrate would be 
advisable. 

Under the prcsmlt magistrate statutes, the magistrate may hear the 
case only if the defendant specifically "mives his right to trial in dis
trict court. In most insta~1:ces, of course, the defendant will prefer to 
have his case hearcllocally rather than by a distant, and more impos
ing, Federal district court. 

Presumably, however, the statute contains these waiver provisions 
because article III of the Constitution is thought to require them. We 
believe that the Constitution does not require the trml of Federal 
offenses by an article III court and that the Indian ma.gistrate legis
lation need not contain slich an option. 

Article III says that the Federal judicial power shall be vested in 
judges with lifetime tenure appointed by the President with the ad
vice and consent of the Se'nate, This has not been read to unduly re
strict the power of Congress to delegate Federal judicial pow:er to 
Ilonarticle III courts. 

Today the Federal judicial power is exercised by such judicial 
bodies as the Tax Coui't and the Court of Military Appeals, neither 
of which is considered an article III court. The district court judges 
of Guam, the Virgin Islands, and the Canal Zone do not enjoy life
time tenure, yet they routinely try violations of Federal cl'iminallaws. 

It is therefore dear that Federal judicial power can be delegated 
by Congress to non article III courts consistent with the Constitution 
and that the defendant's option of trial in the Fecleral district court 
now contained in the magistrate statute can be eliminated. 

Finally, we urge the committee to consider a variation on this theme 
of a bill containing limitecl alterations to the present magistrates stat
ute. The variation would assimilate provisions of tribal law into 
Federal law, much as the Assimilative Crimes Act incorporates State 
law for Federal areas. 

Tribal laws approved by the Secretary of the Interior would be in
corporated h1to Federal law for this purpose. Law enforcement, for 
the most part, is a local function carried on within constitutional 
parameters. The asshnilation of tribal law would allow this function 
to reflect changing local conditions and attitudes as is the case in the 
non-India~l community. 

lYe cannot emphasize too strongly the urgency and absolute need 
attendant upon this matter. The tribal courts are now without juris
diction to try non-Indians for offe11ses committed within reservations. 

62-696 0 - 80 - 25 
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State and Federal authorities have failed to exercise the jurisdiction 
which they possess. Who will deny that this failure will continue un
less Oongress acts? 

"\:Vho will deny that next month, this very week, violations of law 
WhIC!l wO~lld be answ~red with prosecution in any non-Indian com
mumty WIll go unpulllshed because the offense occUlTed within a Fed
eral Indian reservation and the perpetrator was not an Indian? Oon
gress must add'l'ess this notorious void in law enforcement and so 
silence those who would say that the trust responsi'bility is a shameful 
farce. 

Senator OOHEN. You say that there might be a requirement that the 
tribal judge be an attorney. Why do you make that conditional? Would 
you want to enter a court in which the judge hearing the evidence was 
not an attorney? 

Mr. ERNSTOFF. I have appeared in 'a number of courts in which the 
judge was not an attorney, including State courts in the State of Wash
mgton where the j ust.ices of the peace are not attorneys. Not intending 
to be glib, I can assure you--

Senator OOHEN. It was not to try a Federal offense that you appeared 
before them, was it? 

Mr. ERNSTOFF. They are mostly minor'offenses, misdemeanors. The 
justices of the peace a,re being phased out. 

However, my answer is that the idea that a; person must be an attor
ney, paTticularly where the fact situation is not complex and where the 
sentence that could be imposed is not strenuous,· is not one which 
horrifies myself. 

I appear very often in tribal courts in a number of States and a num
ber of tribes and I have never appeared before a tribal court in which 
the judge was [I;n attorney. I have been satisfied with the justice that 
has been--

Senator OOIIEN, Let me stop you. Yon did suggest that the offense 
would be minor, not a very important matter. Here you are bilking 
about a $1,000 fine oi' a year in jail. That does not sound too minor 
tome. 

Mr. ERNSTOFF. That is misdemeanor jurisdiction. I am suggesting 
that it not necessarily be required that he be an attorney. However, I 
think that a requirement that the judge be an attorney would not he 
an unacceptable one. There are a number of young Indin,n lawyers 
graduating from law school and coming to the reservations to work. 

Even if not, at least as to non-Indians, there is no reason why a tribe 
could not designate a local attorney, perhaps not an Indian, to at least 
sit as tribal judge as to matters dealing with non-Indians. I have no 
problem with that. 

I use the word "might" because I think arguments can be raised on 
both sides, but I have no problem with that. 

Senator COHEN. What are the natures of the crimes, in your ex
perience, that have been committeed on reservations and have gone 
uninvestigated? 

Mr. ERNSTOFF, They involve assaults-
Senator OOHEN. What kinds of assaults are they? 
Mr. ERNSTOFF. I would venture to say that murders and rapes are 

definitely investigated and pl'Osecuted. But, barroom-brawl kinds of 
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things, family assaults, things which in a non-Indian community 
would be investigated-even if there were no prosecution they would 
be of concern to law enforcement agencies-are not of concern on 
Indian reservations. 

Where the State does not have jurisdiction-and that includes 
crimes by non-Indian again:st Indians or Indian interests-I can tell 
you that Federal investigation is 'basically nonexistent .. The tribal 
police on any 0:£ these reservations will mill the FBI, call the U.S. 
attorney, call the Federal law enforcement officer 'Und they will not 
respond for a number of reasons. Usua.lly the reservations are remote. 
It is expensive and there are budget cuts. Somethin~ which seems to 
be minor in the FBI's eyes will not bring a.high-pricect FBI agent who 
is 3112 to 4 hours away comin~ from Seattle, Spolmne, or one of the 
other major cities in order to lllvestigate, even though it may be very 
import-ant to the tribe. 

Senator COHEN. Thank you very much, Mr. Ernstofi, for your testi
mony. I particularly appreciated a unique case of pleading in the 
alternative. It gives ~lS a two-track system, at least, to follow. 

Mr. ERNSTOFF. Thank you, Senator. 
Senator COHEN. This hearing will now stand adjourned. 
["Whereupon, at 2 p.m., the hearing was adjourned.] 
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APPENDIX 

STATEMENTS RECEIVED SUBSEQUENT TO THE 
HEARING 

TESTIMONY OF RONALD HALFMOON, CHAIRMAN OF THE BOARD OF TRUSTEES OF THE 
CONFEDERATED TRIBES OF THE UMA'rILLA INDIAN RESERVA'rION 

Mr. Chairman, members of the Committee, ladies and gentlemen. My name is 
Ron Halfmoon. I am Chairman of the Board of Trustees of the Confederated 
Tribes of the Umatilla Indian Reservation in Oregon and I am very happy for 
the opportunity to present our views on these three major legislative concepts 
that will directly affect the quality of, life in Indian Country. 

Because of our tribal history, I submit that we, the Confederated Tribes of 
the Umatilla Indian Reservation, are IDe a unique position to provide comments 
on these measures relating to criminal jurisdiclion in Indian COlmtry. The Uma
tilla Indian Reservation is ,located in northeastern Oregon, primarily within 
Umatilla County. It was established by the Treaty of June 9, 1855. Unfortu
nately, the reservation was situated such that it was bisected by the Oregon 
Trail which was a major route of travel at that time. It also encompassed many 
acres of prime farmland which was coveted by non-Indians in the area. As a 
!'esult of these factors and other federal policies and enactments over the years, 
much of the reservation was lost to Indian ownership. Of the iOriginal reservation 
consisting of 245,699 tribally owned acres, there are today only approximately 
100,000 acres of trust land, a majority of which are individual allotments. The 
resulting checkerboard pattern of land ownership tends to complicate jurisdic
ti.onal matters. 

A further complication occurred in 1953 when the Umatiolla Indian Reserva
tion was among those made subject to the infamous Public Law 83-280 which 
transferred criminal and civil jurisdiction over the reservation to the State of' 
Oregon. 

In light of the fact that we have been without criminal jurisdiction for some 
27 years, it miQ:ht seem strange to say that we are in a unique position to offer 
testimony on legislative proposals that directly relate to criminal jurisdiction 
on Indian reservations. However, our position is unique, becam;e the return of 
criminal jurisdiction over our reservation has been a high priority for many 
years now. In our attempts to achieve retrocession of criminal jurisdiction we 
have pursued·a ,measure through the state legislature, which ultimately failed. 
Fo!' several years we worked on a measure to be presented to the United States 
Congress. Most recently we have requested the Governor of the State of Oregon 
to issue an executive order returning criminal jurisdiction to us an.d the federal 
government. I am happy to report that it now appears that the Governor of 
Oregon, the Honorable Victor Atiyeh, agrees with our request and will eventu
ally restore criminal jurisdiction to us. 

Thus, although we have not had criminal jurisdiction for 27 years, we have 
studied it thoroughly, nndertal;:en extensive planning, evaluated problems and 
reviewed both the statutes and case law affecting jurisdiction matters on Indian 
reservations. 

If I may, I would like to offer our comments on each of the three measures. 

S. 1722 

We have two specific comments on Section 161 of this Bill. 
First, 'and perhaps obviously, we support Section 161(i) which would authorize 

tribes under Public Law 280 to seek retrocession by tribal action. ' 
(385) 
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The entire history of Public Law 280 and the results occasioned by it are so 
inherently unfair, from a tribal standpoint, that some type of remedial action 
is long overdue. Without belaboring this point which the Committee has un
doubtedly heard about at length during these hearings, we would lilte to point 
out a few of the factol'-s that support the change in the law that would result 
in the enactment of Section 161(i). 

Public Law 280 was supposedly enacted to combat "lawlessness" on Indian 
reservations. Without any attempt to establish or strengthen tribal or federal 
enforcement or judicial systems operating on Indian reservations at that time, 
it was passed into law. It was passed, significantly, at a time when termination 
of Indian tribes was a federal policy and its true, ultimate goal could only have 
been termination as opposed to combating lawlessness. No other reason can ex
plain why civil, as well as criminal, jurisdiction was removed from certain tribes. 

As enacted, Public Law 280 was mandatory for certain named tribes. Tribal 
consent was not a factor in the transfer of jurisdiction. Not until amendments 
were made in 1968 was tribal consent required and then only for the removal 
of jurisdiction. No provision was made for a tribe to request the return of 
jurisdiction. 

The effect of Public Law 280 has not been to combat lawlessness but rather 
to enhance it to a large degree and to foster ill-feelings between tribal people 
and state law enforcement authorities. Perhaps some examples will illustrate 
these statements. 

'Ve are fortunate on the Umatilla Reservation that we are not plagued with 
numerous major criminal problems. Crimes do occur. The problem usually is 
that the perpetrators are rarely apprehended and brought to justice. Within 
this month, we have had three tribal buildings burglarized within a 2-week pe
riod and no suspects have been identified. Last year the Indian Health Service 
Clinic was broken into and numerous drugs were takpn. Because we are under 
Public Law 280, federal authorities could not participate in the investigation 
and to date no suspects have eyer been identified. Within the last year our tri
bally owned grocery store was being burglarized at a rate so frequent that it 
almost came to. be expected. That series of crimes was not terminated until a 
BIA game {)fficer apprehended a suspect who was ultimately convicted. 

The unilateral application of state laws and enforcement by state authorities 
naturally generates a feeling of resentment by Indian people. They view it as 
being akin to naaking one state's laws and enforcement applicable to another 
state. Criticism is frequently aimed at state and county enforcement agencies 
for not responding to calls for assistance on the reservation. Antagonistic feel
ings exist when they do appear on the 2:eservation. The net result is ill-feeling, 
a serious lack of cooperation due to a lack of any rapport and an ineffective en
forcement situation. Only a tribal enforcement program whose sole focus is the 
reservation, will have the interest and ability to establish the rapport with res
ervation residents that will lead to an effectiYe, efficient relationship between 
the community and the police. 

These problems could be effectively resolved if the administration of a crim
inal justice system were a tribal and federal matter. Thus, although it now ap
pears to us that we will not be required to use Section 161 (i) if it is enacted, 
we stronJ;:ly support it bused upon our background, research and experience. 

The second portion of Section 161 of concern to us is 161(d) (2). This sec
tion would modify the Major Crimes Act by redefining certain crimes and ex
panding the number of crimes formerly included. We cannot disagree with the 
need for uniformity in the definition of federal crimes. We do question the need 
for increasing the number of crimes specified in this section. 

Historically, the Major Crimes Act vested in the federal government juris
diction oyer those major offenses which, it was felt, were inappropriate for pros
ecution within tribal courts. At the present time there are, within the Major 
Crimes Act, 14 enumerated crimes. This obviously leaves some types of felony 
activity to tribal courts eyen though the Indian Ciyil Rights Act limits tribal 
courts to the imposition of a maximum sentence of 6 months imprisonment or a 
$500 fine or both. 25 U.S.C. § 1302 (7). Obviously, some adjustment is needed some
where. 

If specific crimes are to be enumerated in the section, they should be restricted 
to "major" crimes. Although we haye not yet seen the specific definitions, we won
der whether offenses such as aggraYated property destruction, criminal entry, 
certain thefts and trafficking and receiving stolen property fall within that cate
gory. 
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One alternative might be to specify federal jurisdiction over all major fel
onies generally and increase the limitations upon punishment by tribal courts 
to realistic levels. This avoids leaving any major felOll'y to tribal courts. 
avoids prosecuting an enumerated, but minor, offense on a local level to decide 
who takes minor felony cases and allows tribal courts to impose sanctions 
commensurate with the offense. 

In either event, we would suggest that this opportunity be tulren to clarify u 
point of some disagreement and concern by specifying that tribal courts have 
concurrent jurisdiction with the federal government over crimes covered by the 
Major Crimes Act in order to allow tribal action where the circumstances of a 
particular case are not, sufficiently aggravated to justify prosecution before a 
federal court. Alternatively, tribal jurisdiction over lesser included offenses 
might be legislatively confirmed. 

S. 1181 

The Tribal/State Compact Act is a measure which we fully support. At 
the present time tribes and states can enter into cooperative agreements cover
ing a variety of topics and we have done so ourselves on several occasions. How
ever, these agreements cannot effect.a change in jurisdictional authority. This 
Act would allow such transfer of jurisdiction. The practical utility of this Act 
stems from the fact that it would allow tribes and states to define, by mutual 
agreement, jurisdictional responsibilities over the multitudes of "gray areas" 
that exist. In addition, the Act is mandatory so that while it provides the nec
essary authority to enter into compacts or agreements, no tribe or state is cpm-
pelled to do so. ' 

Again, I would like to describe some examples of situations on the Umatilla 
Indian Reservation where we consider this Act as having potential applica
tion. 

Although we have been under Public Law 280, our authority over hunting and 
fishing have continued undiminished. 'Ve have a fish and game code, an enforce
ment program, a court of fish and game offenses and a big game management 
plan that is in its second year. By treaty and federal court deCision, we have an 
exclusive right to fish and game within our reservation. Jurisdictionally, all 
Indians are handled within the tribal system. Non-Indian violators on trust land 
are cited into federal court pursuant to 18 U.S.C. § 1165. However, a large gap 
exists where a non-Indian on deeded land violates our regulations. Neither tribal 
nor federal authorities extend to this situation. Thus, if a season is closed and 11 
non-Indian violates that closure on deedecl land, we have no enforcement mecha
nism available to protect our exclusive right. The Oliphant decision removed the 
only source of protection that existed which was the regulation of non-Indian 
hunting and fishing under our tribal code. In order to establish some type of 
enforcement for non-Indians on deeded land, we have agreed with the State of 
Oregon that they will provide enforcement in those situations as an interim 
measure until the jurisdiction picture changes. The problem is that they can only 
enforce state law and our attempt to protect and regulate'our established exclu
sive right is for naught. 

A second example occurs in a non-criminal context-that of land use regula
tions on the reservation. It is our view that even under Public Law 280, county 
zoning ordinances do not apply to deeded lands on the reservation because they 
are not state laws of general application. At the same time, a question exists as to 
whether our tribal zoning ordinance applies to deeded land within the reserva
tion. At the present time, we do not foresee any viable method of resolving this 
important issue. 

These are but two examples which illustrate a potential use for this Bill. With 
the authority provided by this Bill, I am confident that we, and appropriate state 
and local authorities, can discuss the issues and reach an agreement that will 
effectively resolve these problems. 

For these reasons, we strongly nrge the passage of S. 1181. 

FEDERAL MAGISTRATES ACT 

One of the reasons espoused for the development of this measure is the lack of 
prosecution by the United States Attorney's Office in some instances. At the out
set, I wish to express to this committee our extreme satisfaction with the per
formance of the U.S. Attorney's office in Oregon. While we have not had crimi
nal jurisdiction on our reservation, we have had frequent contact with that office 
ou fish and game matters and our efforts to obtain retrocession of criminal juris-
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diction. Mr. Sidney Lezak, the U.S. Attorney in Oregon and Mr. Bill Youngman, 
Assistant U.S. Attorney, have been most cooperative and helpful at every turn 
and we fully expect that this relationship will continue upon the return of 
criminal jurlstliction. 

At the present time there is a part·time U.S. Magistrate situated in Pendle
ton, which is adjacent to the Umatilla Indian Reservation. Citations to non
Indian violators of 18 U,S.C. § 1165 are regularly handled in this court. 

Although we have not yet seen the proposed legtslation, it is our view at this 
time that the descriptions we have hearel of the measure would be of any prac
tical benefit or value. We do have some suggestions that might be incorporated 
into the measure which would address certain problems. 

One problem has been the tribal prosecution of lesser included offenses in lieu 
of federal prosecution under the Major Crimes Act when tribal courts are limited 
to imposing sentences of six months imprisonment, or a fine of $500.00 or both. 
Tho most realistic method of adc1ressing this problem would 'be to amend the 
Indian, Civil Rights Act and increase those limitations to a level reasonably con
sistent with the type of offenses that could be prosecuted before the tri'bal court 
given the scope of the Major Orimes Act. 

Second, the single most pressing problem .on reservations, given the Oliphant 
decision is that of non-Indian violators On the reservation. We have described for 
you the problem we currently have in fish and game regulation and enforcement. 
The current state of the law regarding criminal jurisdiction dictates that two 
separate law enforcement authorities operate on a reservation or that a tribal 
enforcement program, with appropriate cross deputization, apply tribal or state 
laws as the situation requires. One potential approach might be the inclusion of 
a tribal assimilative crimes provision within the Magistrates Act under which 
tribal law could be adopted as federal law for the purpose of prosecuting non
Indians before a magis~rate. This could be along the lines of the exis,ting Assimila
tive Crimes Act found in 18 U.S.C. § 13. 

We will anxiously await the publication of a draft of the Magistrates Act at 
which time we can offer more specific comments on it. 

1\11'. Chairman, this concludes our testimony and on behalf of the ,Oonfederated 
Tribes of the Umatilla Indian Reservation, I wish to express our appreciation 
for the opportunity to comment on these measures. 

Thank you. 

STATJ;;:MENT OF REID PEYi'ON OHAMBERS, SONOSKY, OHAMBERS & SACHSE, OOUNSEL 

My name is Reid Chambers and I am a partner in the law firm of Sonosky, 
Chambers & Sachse with offices at 2030 M Street, NW., Washington, D.C. 20036. 
On behalf of our tribal clients including the Assiniboine and Sioux Tribes of the 
Fort Peclt Indian Reservation, Montana, the Shoshone Indian Tribe of the Wind 
River Indian Reservation, Wyoming, and the Standing Rock Sioux Tribe of 
North and South Dakota we support expansion of the role of U.S. magistrates in 
federal law enforcement on Indian reservations. 

As you are no doubt aware, on marty Indian reservations federal law enforce' 
ment has been seriously deficient. In cases where a non-Indian commits a crime 
against an Indian on a reservation, neither the state nor the tribe has jurisdiction 
to prosecute. Only the United States has jurisdiction over such offenses, see 
18 U.S.C. 13, 1152. However, except for the 13 major crimes (18 U.S.C. 1153), 
jurisdiction is not generally exercised over offenses committed by non-Indians 
against Indians. The most common crimes-such as assaults or small burglaries
simply are not prosecuted in the vast majority of instances. In large part, this is 
because the necessary federal resources have not been allocated to meet the law 
enforcement needs of Indian reservations. Existing federal law enforcement is 
generally too distant from reservations-United States Attorneys, federal courts 
and FBI agents are frequently several hundred miles away. In addition, United 
States Attorneys often have more work than they can handle and typically assign 
a very low priority to the prosecution of offenses of Indian reservations. As a con
sequence the crimes with which we are concerned are committed virtually with
out fear of prosecution or punishment. This is an intolerable situation. 

We wholeheartedly support Senator Melcher's suggestion that an expanded 
role for United States magistrates would help ameliorate this problem. Under 
existing laws, United States magistrates are already authorized to try minor 
offenses committed by non-Indians upon the person or property of an Indian on 
an Indian reservation. 18 U.S.C. 3401. But because most magistrates are part-
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time only, are limited in their assignments and seldom devote time to Indian
reservation matters, and because their jurisdiction depends on the consent of 
each defendant, magistrates have not been an effectiv.e law enforcement presence 
on reservations. 

We recommend that legislation be introduced and enacted which incorporates 
the following 110in ts. 

First, a full-time United States magistrate should be assigned to each major 
Indian reservation which desires and needs such a full-time magistrate. The 
Judicial Conference of the United States should be dirscted to determine which 
reservations have a sufficient federal caseload to warrant a full-time magistrate. 
For reservations with a smallt'r cllseload, a part-time United States magistrate 
should be assigned to the reservation, 01' full-time magistrates could be assigned 
to "ride circuit" between two 01' more reservations in an area. Another possi
bility is that tribal court judges could be assigned as llllrt-time United States 
magistrates. Many tribes have highly qualified lawyers serving as their judges. 
In any event, Congress should mal;:e clear its intention that United States magis
trates be assigned to IndifUl reservations in sufficient numbers to handle the 
federal criminal cascload, and should authorize the necessary funds. 

Second, the legislation should expand the scope of the magistrate's jurisdiction 
on Indian reservations. Currently, magistrates can only hear "minor" criminal 
case:1 with a maximum penalty of one year in jail or a $1,000.00 fine, Or both. 
18 U.S.C. 3401. On isolated Indian reservations, where magistrates would provide 
the only readily available federul forum for law enforcement, this limitation 
would allow more serious crimes to -go unprosecuted. We believe that power 
should be delegated to magistrates on Indian reservations to try all crimes other 
Ulan those covered by the Major Crimes Act, 18 U.S.C. 1153. With such juris
diction the magistrate could be a significant federal law enforcement mechanism 
on Indian reservations. 

Third, the magistrate's jurisdiction should be made mandatory for crimes 
committed on Indian reservations. Under existing law, for a magistrate to be 
able to hear a case, a criminal defendant must waive in writing his right to be 
tried before a federal judge and before a jury. '.rhis should be amended to enable 
a magistrate without the defendant's consent to hear any case-before a jury 
or not-oyer which he has jurisdiction and where the penalty is less than six 
months' imprisonment. 

l!'oUl'th, since a magistrate cannot operate without a prosecutor, a federal 
prosecuting attorney should be assigned full-time to work with each magistrate. 
If possible the prosecuting attorney should not be an additional Assistant United 
~tates Attorney, since such an assistant would soon find himself delegated to 
other work. By law, his duties should be limited to prosecutions on Indian 
re!;ervations. Again, tribes could be authorized to recommend that qualified tribal 
court prosecutors sen'e in this capacity, or full-time federal prosecutors could 
ride circuit along with the magistrates. 

Finally, funds should be made available for attorneys for indigents and for 
court reporters and trunscripts. 

Legislation along these lines would benefit both Indians and non-Indians living 
011 reservations. l!'or too long there has been a major vacuum instead of effective 
federal law enforcement on Indian reservations. IVe-and our tribal clients
welcome the Committee's efforts to seek to change this deplorable situation, and 
urge the Committee to give this matter priority consideration. 

CORRESPONDENCE AND OTHER RELATED MATERIALS 
RECEIVED SUBSEQUENT TO THE HEARING 

Hon. JOHN MELCHER, 
Ohairman, 

FRIED, FRANK, HARRIS, SHRIVER & KAMPELMAN, 
Washington, D.O., A.pril 16, 1980. 

Select Committee on Inclian A.ffairs, 
The U.S. Senate, 
Washington, D.O. 

DEAR SENATOR lIIELCHER: One of the most serious legal problems which 
currently affects the effectiveness of law enforcement programs on Indian reser
yations is the uncertain legal status of police officers employed by Indian tribes 
and duly commissioned as officers of the Indian Service by the Bureau of Indian 



390 

Affairs. The practice of commissioning Indian trIbal police as federal officers 
to assist in the enforcement of federal laws and the maintenance of peace in 
the Indian country is of very long standing and is provided for in the published 
procedures of the Bureau of Indian Affairs. (Bureau of Indian Affairs Manual 
68.215.) 

According to the Bureau 325 tribal officers have been cross-deputized by thc 
Bureau on Indian reservations throughout the United States under the authority 
of 18 U.S.C. § 3055. Congress has sanctioned this practice through its annual 
appropriations for law enforcement on Indian reservations since 1939 and, more 
recently, throngh express directions to the Bureau in annual appropriations to 
contract its law enforcement functions on Indian reservations to Indian tribes 
at their request. See Public Law 95-74. 

However, attorneys within the Department of Justice have recently questioncd 
the effectiveness of the practice, suggesting that tribal officers performing Ill. w 
pnforcement functions under tribal contract with the Bureau of Indian Affairs 
and commissioned as deputy special officers by the Bureau may not be federal 
officers under the la\vs which protect such officers from assault. See enclosed 
memorandum dated August 8, 1978. 

In this regard one of the issues which has been raised is the absence of 
explicit statutory authority for the entire range of law enforcement activities 
which has been carried on for many years by the Bureau, including the practice 
of commissioning tribal (as well as state and county officers) to assist in the 
llerformance of federal law enforcement functions in the Indian country. 

A number of our tribal clients. including the Miccosul,ee Tribe of Indians of 
Florida, the Metlalmtla Indian Community, the Oglaln Sioux Tribe of the Pine 
Ridge Reservntion, and the Malmh Indian Tribe of the Makah Reservation, have 
eontracted with the Bureau for the performance of law enforcement functions 
and, in so doing, have relied on the established Bureau policy of commissioning 
tribal officers as federal officers and the position of the Interior Department 
attorneys that the practice is valid and effcctively constitutes such officers as 
federal officers. While this position has recently been upheld by a decision of the 
Federal District Court for the Western District of North Carolina, we are 
informed that the .rustice Department has still not concurred with the Interior 
Department position and is urging the Bureau of Indian Affairs to require more 
direct supervision by federal employees of federally-deputized tribal officers in 
the performance of their daily duties as a condition of accepting the Intelrior 
Department's legal position. 

Such a request by Justice, if it has been made, would be directly contrary 
to the federal policy of encouraging Indian tribes to manage law enforcement on 
their own reservations expressed in Public Law 93-638 and in annual Bureau 
of Indian Affairs appropriation acts. 

Consequently, we request on behalf of the tribes identified above that l70U 
introduce and obtain the enactment of the enclosed proposed legislation which 
has been prepared by the Bureau of Indian Affairs. Not only would this bill 
settle the status of tribal officers commissioned by the Bureau, but it would 
('xplicitly authorize the range of law enforcement activities whiCh have bllen 
carried on for many years by the Bureau with implied Congressional sanction 
through the annual appropriations. 'I'he enclosed memorandnm, dated December 
20, 1978, by fonner Acting Commissioner Martin Seneca, ably explains the llE!ed 
for the enactment of this proposal. 

I respectfully request that a copy of this letter be included in the record of 
the hearing recently concluded by the Senate Select Committee on Indian Affairs 
on matters affecting la w enforcement in the Indian country. 

Sincerely, 

Enclosures. 
MEMORANDUM 

To: Legislative Counsel. 
Through: Assistant Secretary-Indian Affairs. 
From: Acting Deputy Commissioner. 

S. BOBO DEAN. 

Subject: Int. Prop. 96--65, clarifying BIA la w enforcement authorities. 
There is attached a draft bill liTo clarify and strengthen the authority for 

certain Department of the Interior law enforcement services, activities, and 
officers in Inqian country, and for other purposes.". 
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This proposal is similar to one submitted by the Interior Department to OMB 
for the 95th Congress except that it has been revIsed as the result of comments 
received from the Justice Department on that earlier proposal. The clarifica
tion of authorities provided in the attached draft bill are essential and long 
overdue. We recommend that this proposal be given the highest priority by the 
Department and OMB so that it may be promptly submitted to the 96th Congress. 

The Bureau of Indian Affairs employs some 280 law enforcement officers pro
vidi\::g law enforcement services on over 120 Indian reservations or areas in 23 
States. In addition, various Indian tribes employ approximately 500 law enforce
ment officers, 325 of whom are commissioned as BIA Deputy Special Officers. 

~'he attached draft bill would provide explicit authority f()r nIA commissioned 
law enforcement officers to carry firearms and to conduct searches and make 
arrests. ~rhe draft bill would also expressly authorize the issuing of BIA law en
force1l1ent officer commissions to tribal, State, and local law enforcement officers. 

One of the most important prOVIsions in section. 1 of the attached draft bill is 
that provision providing specifiC statutory authority for BIA commissioned law 
enforcement officers to carry firearms. All BIA law enforcement officers go 
through an extensive training program at the BIA police academy in Brigham 
City, Utah. Tribal officers must also attend an extensive training prilgram at 
the BIA Police Academy. All o\her law enforcement officers that are issued 
BIA commissions must hav'e attended and successfully complete State certified 
law enforcement training programs. After completing such a program, the law 
enforcement officers are permitted to carry firearms i.n the performance and 
execution of their duties, which include the arrest of Federal law offenders. The 
carrying of firearms is necessary for the effective performance of their'duties and 
for self-defense. . 

The current authority for BIA law enforcement officers to carry firearms is 
based on an interpretation of thc provisions in the Snyder Act of November 2, 1921 
(42 Stat. 208; 25 U.S.C. 13) ; 18 U.S.C. 3055; section 1 of the Act of August 1, 

1914 (38 Stat. 585; 25 U.S.C. 200); and Interior Departm!)nt Appropriations 
Act which since 1939 have contained the following or similar language: "For 
maintaining la wand order on Indian reservations ... " 

While these Acts clearly provide stattJtory recognition of the BIA's law 
enforcement functions, they do not provide clearly stated and adequate authon
ties for those functions including the carrying of firearms. 

It should be noted that traditionally Americ3,n law enforcement officers, in
cluding BIA. law enforcement officers, have carried firearms while on duty. Indeed 
such officers often even carry firearms while off duty since most arc subject to 
possible recall to duty \vithout advance llOtice .and without regard to where they 
may be located. 

A second important provision in section 1 of tqc attached bill is the provision 
providing clear authority for BIA law enforcement officers to conduct searches 
Ilnd make arrests. At present, such authority is clearly provided only for liquor 
la w violations and such necessary authority in all other cases is dependent upon 
the aforementioned interpretation of the Acts cited above. 

It should be noted that under the current circumstances, Bureau of Indian 
Affairs law enforcement officers are running the risl, that their authority might be 
successfully challenged in court and they or the Federal Government found liable 
for their "unauthorized" law enforcement actions. A successful challenge might 
be possible because the statutes in title 18 that delineate the powers of other Fed
erallaw enforcement officers such as the FBI (18 U.S.C. 3052), the U.S. Marshalls 
(18 U.S.C. 3053), and the U.S. Secret Service (18 U.S.C. 3056) all providc 
explicit authority to carry firearms as well as arrest authorities which clearly 
reflect the scope of the authority of the officers involved. Similar authority was 
rece:ltly provided for the National Park Service in Public Law 94-458. 

Law ehforcement personnel commissioned by the BIA should not be forced 
to bear the financial burden for good faith errors committed in the performance 
of their assigned duty. Neither should a person wrongfully arrested be prevented 
from making a full recovery because the officer's resources are inadequate and 
the government can deny liability. 

A third important provision of the bill is the provision in section 2{a) pro
viding express authority for the issuing of BIA law enforcement officer commis
sions to tribal law enforcement officers and to State and local law enforcement 
officers as well. Such use of non-Federal law enforcement services is essential in 
Indian country. Indeed, without such assistance, the BIA could not provide any
where near a level of adequate services without a significant increase in BIA 
employed law enforcement personnel. 
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Section 2(b) of the bill extends to the tribal, State, and locallnw enforcement 
officers who are commissioned by the BIA certain of the statutory protections, 
benefits, and restrictions which would be applicable to n Federal employee who 
would otherwise be performing the la w enforcement function in vol ved. '1.'he exten
sion of such provisions is appropriate because of the Federal functions which such 
officers perform. . 

Section 1 (b) of the bill would authorize an annual uniform allowance of up 
to- $400 for BIA polic,e. '1.'he amount is the same as that authorized' for the Na
tional ParI, Service by Public Law 94-458. '1.'he current $125 amount authorizl!d 
under the general provisions in 5 U.S.C. 5901 and 5902 have been in effect sil1ce 
1967 and are woef-ully inadequate. The $275 increase for the 280 BIA law enfoh:e
ment officers would cost $77,000 per year. 

Section 3 of the bill provides authority for the issuance of rules and regula
tions governing law enforcement activities of persons commissioned by him. 

Section 4 of the bill preserves the valid.ity of existing delegations of authority 
and commissions and specifies that the bill does not alter existing authorities 
other than those of the Interior Department. 

MARTIN E. SENECA, Jr. 
Attachment. 

A BILL To clarIfy and strengthen the authority for certain Department of the Interior 
law enforcement servIces, activItIes, and officers In Indlun cClUntry. and for other purposes 

Be it enacted bV aw Senate and HOltSe of Representatives of the United Stu,tes 
Of America i1~ Oongress assemblecl, That (a) for the purpose of maintaining law 
and order and of protecting persons and property within Indian country as de
fined in section 1151 of title 18, United States Code, the Secretary of the Interior 
(hereinafter referred to as the "Secretary") may charge nny officer or employee 
of the Department of the Interior with lnw enforcement responsibilities and 
authorize such officer or employee to exercise such of the following authorities ns 
the Secretary mny deem appropriate: 

(1) Cnrry firearms within Indinn country nnd while transporting prison
ers or on other offiCial duties outside Indian country. 

(2) Secure and execute or serve within Indian country any order, war
rant, subpoena, or other process which is issued under the authority of the 
United States or of an Indian tribe. 

(3) Make an arrest within Indian country without a warrant: 
(A) For any offense ngainst the United States committed in the pres

ence of the officer or employee j 
.(B) For any offense against the United States constituting a felony if 

the officer or employee has reasonable grounds to believe that the person 
to be arrested has committed or is committing a felony j or 

(C) For 'any offense against an Ihdian tribe that hus commissioned 
the officer to enforce its laws if the officer or employee hus reasonable 
grounds to believe that the person to be arrested is committiJng the 
offense in the officer's or employee's presence or view. 

(4) Offer and pay a reward for ,services or information assisting in the 
detection or investigation of the commission of an offense within IlIldian 
country or in the apprehension of an offender. 

(5) Make ill(lUiries, and administer to, or take from, any persoal an oath, 
itffirmation, or affidavit, concerning any matter which is material or relevant 
to the enforcement within Indian country of the laws of the United States 
or of any Indian tribe that has commissioned the officer to enforce its laws. 

(6) Perform any other law enforcement duty that the Secretary may 
designate. 

(7) Upon request, assist (with or without reimbUrsement) any Federal, 
tribal, State, or local law enforcement agency in the enforcement within 
Indian country of the laws, ordinances, or regulations which they admin
ister or enforce: Pro'videcl, That no Indian tribe, State, or political subdivi
sion shall be deprived, by this section, or by any such request, of any civil 
or criminal jurisdiction -it may have. 

(b) Notwithstanding section 5901(a) of title 5, United States Code, the uni
form allowance for uniformed officers or employees of the Department of the 
Interior charged with law enforcement responsibilities pursuant to this section 
shall not exceed $400 a year: Proviclell, That the Secreulry of the Interior may 
increase such nmount annually to reflect increased costs of acquiring and main
taining such uniforms. 
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SEQ. 2. (a) The Secretary may utilize by agreements, with Or without reim
bursement, the personnel services and facilities of any Federal, tribal, State, or 
local governmental ,agency to the extent he deems is necessary and appropriate 
for effective enforcement of ally Federal or tribal laws or regulations in Indian 
country. The Secretary may commission law enforcement personnel of such 
agencies to exercise such of the authOrities set out in the first section of this 
Act as the Secretary deems appropriate. 

(b) While acting in the capacity of a person commissioned by the Secretary 
pursuant to this section, any per,son who is Illot otherwise It Federal employee, 
shall be deeilled 11 Federal employee for purposes of (1) the provIsions set out 
in section 3374(c) (2) of title 5, United States Code, and (2) sections 111 und 
U14 of title 18, United States Code. ll'or purposes of Subchapter III of Chapter 
81 of title 5, United States Code, an employee of::t tribal, State, or local govern
mental agency shall be considered as an "eligible officer" while acting in the 
capacity of an otlicer commissioned pursuant to this section. 

SEQ. 3. The Secretary of the Interior may make ,and publish such rules and 
regulations a,s the Secretary deems necessary or 'proper for officers or employees 
of the Department of the Interior charged with law enforcement responsibilities 
and for employees of alllY Federal, tribal, State or local governmental agency 
whose services are being utilized pursuant to Section 2 of this Act. 

SEQ. 4. (a) Nothing in this Act ,shall be construed to inv,alidate any delegations 
of authority or law enforcement commissions issued ,by the SE'Cretary, or the 
Secretary's designates, prior to enactment of this Act. 

(b) The authorities provided by this Act are in addition to uncI not in der
ogation of any existing authorities. Nothing in this Act shall be construed to 
alter in any way tho law enforcement, or investigative, or judicial authorities 
of any Indian tribe, State, or pOlitical subdivision thereof, or of any department, 
agency, court, or official of the United States other than the Department of the 
Interior and agencies or officials thereof. 

~ 

U.s. GOVERNMENT MEMORANDUM 
AUGUST 8, 1978. 

To: Benjamin R. Civiletti, Deputy Attorney General. 
From: Philip B. Heymann, Assistant Attorney General, Criminal Division. 
Subject: Indian Contract Police Officers; Oglala Sioux Tribe; Assaulting Fed-

eral Officers; 18 U.S.C. §§ 111, 1114. 
By letter dated February 2, 1978 to the Criminal Division, the Office of the 

Solicitor, Department of fue Interior, has attempted to persuade us that Indian 
police officers "commissioned" and paid by Interior :as deputy special police 
Officers, but in fact employed by contracts with the tribes on whose reservation 
they work, fall within the definition of "any officer 01' employee of the Indian 
field service of the United States" as thut term is used in 18 U.S.C. 1114 (killing 
a ll'ederal officer) and incorporated by reference into 18 U.S.C. 111 (ussaultiug 
a Feder!!l tJ~&,.'el'). 

After researching the legislative history of 18 U.S.C. 111 :and 1114, we llave 
determined that an assault on a contract "deputy special officer" is not within 
the coverage of the assaulting Federal officers statute, 18 U.S.C. 111, as such 
an individual is not an employee or officer of the Bureau of Indian Affairs (BIA). 

I. The Interior Department has nclyised us that the legal issue presented here 
arises in the following factual context: the Oglala Sioux Tribe of Indians, lo
cated in the State of South Dakota, is one of many tribes. that conduct 1aw en
forcement programs for the BIA under the provisions of the Indian Self-Deter
mination Act of 1976, P.L. 93-638, codified at 25 U.S.O. § 450. Interior further 
indicates that: 

"The purpose of this Act ,is to permit Indian tribes to maillage programs that 
were previously operated for them by federal civil ,servants. The funding levels 
and goals of BIA programs remain the same regardless of whether they are 
operated by ciyil servants or by the tribe under contract with the BIA. See 
25 U.S.C. § 450k. When a BIA law enforcement program is contracted, individual 
officers who meet certaiu specifiecl traini.ug ,and qualification requirements are 
commissioned ,as deputy special officers. The requirements for persons commis
sioned as BIA deputy special officers are the same regardless of whether the 
officer is a federal civil servant or an employee under a BIA contract with a 
tribe. See 25 C.F.R. § 11.304 (1977)." 

II. 1uJ with any issue of statutory interpretation, our ,analysis commences 
with a review of the applicable statutory provisions, to oSee if the statutes on 
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their face provide alll answer to the issue presented. Here the applicable pro
visions are 18 U.S.C. 111 and 1114. 

Section 111, in pertinent part, provides: 
Whoever JEorcibly assaults, resists, opposes, impedes, intimidates, or inter

feres with a:ny person designated in section 1114 of this title while engaged in 
or on account of the llerformalIlce of hill official duties, shall be fined not more 
than $5,000 or imprisoned not more than three years, or both. 

'" '" * * '" '" '" Section 1114, in pertinent part, provides: 
Whoever kills any • • ... officer or employee of the Iudian field service of 

the United States • • • assigned to perform investigative, inspectioo, or law 
enforcement functions while engaged in the performance of his official duties, 
shall be punished as provided under sections 1111 and 1112 of this title. 

In our view, the deputy special officers which Interior describes do not fall 
within the provisions of 18 U.S.C. 1114, fairly interpreted on its face, as they 
are not "officer[s] or employee[s] of the Indian field service,' but are rather 
more akin to independent contractors who are hired by the individual tribes, and 
are responsible to the tribes, and not to the Bureau of Indian Affairs." The fact 
that they are paid with BIll. money through a contractual arrangement with the 
tribe does not change this interpretation. They are not Federal civil servants. 
as are regularly employed BIll. personnel. 

III. Although, as previously indicated, the language of 18 U.S.C. 1114 is clen:r 
on its face, resort to the legislative history of sections 111 and 1114 similarly 
establishes that contract deputy special officers were not meant to be included 
within the coverage of 18 U.S.C.1ll. 

The legislative history of section 111 has been thoroughly canvassed in two 
Supreme Court decisions, Ladner v. Unitecl Stales, 358 U.S. 109, 173-176 (1958) 
and United States v. Ji'eola, 420 U.S. 071, 07G-080 (1975). In 1934 Congress 
enacted the Act of May 18, 1934 (48 stil.t. 780), entitled "An Act to Provide 
Punishment for Killing o.r Assaulting Federal Officers." 'I'his legislation provided 
(in Section 1, 18 U.S.C. (1934 ed.) 253, recodified as 18 U.S:C. 1114) for punish
ment for anyone who killed any specified officer of the United States "while 
engaged in the performance of his official duties, or on account of the performance 
of his official duties," and (in Section 2, 18 U.S.C. (1934 ed.) 254, recodified as 
18 U.S.C. 111)" for punishment of persons who "shall forcibly resist, oppose, 
'impede, intimidate, or interfere" with such officer "while engaged in the per
formance of his official duties" or "shall assault him on account of the perform
ance of his official duties." • 

The Act of Muy 18, 1934, originated in the Senate as S. 2080 in the 73rd 
Congress, 2d Session. This bill was introduced into ·Congress at the request of the 
Department of Justice. The pertinent committee reports • consist, almost in their 

1 The term Indlnn field service Is synonymous with Burenu or Indlnn Al'fl\lrs. 
"The term 'Indlnn field service' refers to the BIA operntions outsi(ze of Wnshlngton, 

D.C. It wns first Incl\Hled In the stntutes In 1036. 40 Stnt. 1105 [footnote omitted]. At thnt 
time, the term 'The Indlnn Service' wns re!(ulnrly substituted for the officlnl title 'Burenu of 
Indlnn Atrnlrs' when referring to the Wnshlngton, D.C .. offices of the BIA. Federnl Indlnn 
Lnw [U.S. Depnrtment of the Interior (1058)] Ilt 221. Congress. when referring to the 
BIA offices outside of Wnshlngton, D.C., used such terms as 'fleld operations' nnd 'field 
projects.' ',rhe word 'fleld' wns the distinguishing ndject\.e. Sec, 80 Congo Rec. 1300. 1315 
(1036). The stntutory lnngunge e:tpresses the Intention of Congress to Include within the 
clnss of persons protected the employees of the BIA stationed outside of Wnshlngton, 
D.C," 

Stolle V. Ullited Statcs, 506 F.2d 561. 564 (8th Clr. 1074), cert. denied. 420 U.S. 078 
(1075). 

• Section 111 wns enncted in Its present form ns pnrt of the revision of Title 18 nccom
pllshed by the Act of June 25, 1048. c. (H5. 62 Stnt. 683. 6SS. It replnced both§ 118 nnd 
§ 254 of 18 U.S.C. (1040 cd.). The ReViser's Note stntes thnt this wns dop-e "with chnnges 
In phraseology nnd suhstance necessnry to effect tile consolidation." R.R. Rep. No. 304, 
80th Cong., 1st Sess. A12 (10·17). Sec Ullitecl States V. Fcoln, supra, 420 U.S. at 677-678, 
n.1::1. Section 1114 was enacted as part of the same revision o:f Title 18 (62 Stat. 6S3. 756), 
and was amended In Immaterial respects by the Act of May 24, 1949, .C. 130. § 24. 63 Stat. 
80.03. 

• Prior to the passage of this act. there WIIS no gene rill lnw punishing nssnults upon 
federnl officers. Aside from the pre-existing obstruction of justice stntute, federn} law pun
Ished only resistance to speclfled officers in the dlschnrlle of their duties (18 U.S.C. (1034 
cd.) 118.33 Stnt. 1265. 35 Stat. 1100). 

• S. Ren. No. 535, 73d Cong .. 2d Sess. (1034): lI.R. Rep. No. 1455, 73rd Conll' .. 211 SesB. 
(1934) ; H.R. Cont. Rep. No. 11503, 73d Cong., 2d Sess. (1034) ; 78 OOllg. Reo. 8126-8217 
(1034). 
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entirety, of virtually identical letters, addressed to the respective chairmen of 
the Sel~ate and House Committees on the Judiciary 'by Attorney General Homer 
Cummlllgs, in which letters the Attorney General stated the purposes of and 
need for, the leg;islation. In pertinent part the Department's letter G stated ' 

"[that t~ere IS a] need for general legislation • • • for the protection of 
!"ederal officers and employees • • • 'becomes increasingly apparent every day. 
The Federal Government should not be compelled to J:ely upon the courts of the 
States • • • for the protection of its investigative and law-enforcement person
nel • • •. " (emphasis added) 
. Senate bill 2080, as originally drafted, made an assault on "any civil official, 
lIl~pector, agent, or other officer or employee of the United States" a Federal 
Crlme. !~owever, the House Committee on the Judiciary recommended (H,R. Rep. 
No. Hoo, 73d Cong., 2d Sess. 1 (1934)), and the Senate eventually concurred in 
an amcnument to the bill which provided for the removal of the above phrase' 
replacing it with the listing of specified categories of Federal officers who would 
be covered ~y the legislation.· See United States v Feola" Sltpra, 420 U.S. at 
681-682. ThIS backhanded practice of piecemeal amendment of 18 U.S.C. 1114 
to include Hew Federal officials and employees has continued to this day. See 
Unit eel States v. RaitZ, 517 F.2d 953, 958 (2d Oir. 1975) (Friendly J.)' 18 U.S.C. 
(1976 ed.) 1114, Hiscorical and Revision Notes. ' , 

Based on the above historical analysis, there can be no doubt but that section 
1114 was meant to apply to only Federal officers and employees who needed 
protection to insure the integrity of Federal law enforcement pursuits: 

"[W]e thinl;: it plain that Congress intended to protect both federal officers and 
federal functions, and that, indeed, furtherance of the one policy advances the 
other." United States v. Faola, supra, 420 U.S. at 671. 

"We conclude • • * that in order to effectuate the congressional purpose of 
according maximum protection to federal officers by malting prosecution for 
assa uIts upon them cognizable in the federal courts, § 111 cannot be construed as 
embodying an unexpressed requirement that an assailant be aware that his victim 
'is a federal officer. Id., 420 U.S. at 684.~ 

IV. The legislative history of the Act of February 8, 1936, which amended 18 
U.S.C. (193'1 ed.) 253, now recodified as 18 U.S.C. 1114, to include the phrase 
"officer or employee of the Indian field service of the United States" sheds no 
light on the meaning to be given the above phrase, other than to indicate that 
the same considerations that led to the passage of sections 253 and 254 in 1934 
led to expanding the category of Federal officers and employees covered by the 
prior statutes to include, inter alia, personnel of the Indian field service. 

A review of Department of Justice records indicates that the initiative for the 
above Act was promoted in large part by a letter dated February 6, 1935 to the 
Department from the United States Attorney for the District of South Dakota. 
The letter indicated, in part,· that the "problem of some protection to officers in 
the Indian Service and Indinn Policemen ill the discharge of their duties has 
arisen." 

"This letter Is Qnoted In full In Ladncr v; Unitc/! Statcs, supra, 358 U.S. at 174-175, 
n. 3 and Unitml States v. Feola, supra. 420 U.H. at 680-681, n.16. 

o During open dellate on the House floor this amendment was justified Oil the following 
gronnlis: (78 OOIlY. Rile. 8126-8127 (10H4» 

Mr. COCHRAN of Missouri: The committee has stricken out the Senate language In 
reference to Government employees and has substituted the language certain ofliclals 
enumernted In the bill. 

Mr. SUMNERS of Texas: Yes. Mr. COCHRAN of Missouri: The language of the House amendment leaves out a great 
many Government employees engaged In duUes that are extremely dangerous • • • 

Mr. SUMNERS of TexRs: • • • the Committee on the Judiciary went thoroughly Into 
this mRtter. Considering existing law Rnd what Is the 11IIrpose of this bill, the com
mittee felt that this was as far as the Federal Government should go In undertaking to 
wlthdrnw exclusive jurisdiction from the state conrts. 

The House floor debates are also replete with references to Federal' officers (Remarks 
of Reps. Montague. Doell, SUlllners; 78 Congo Rec. 8127 (1034». 

1 Also see the court's statement (420 U.S. at G76, n.O) t1lltt "here Congress seeks to 
protect the Integrity of fedpral functions and the safety of federal officers • • ':" and 
Its statement In Lander Y. Ullitcd StateR, .. uprn. 358 at 175-176, that "[T] he congres
sional aim wns to prevent hlndrnnce to the execution of officlnl duty, nnd thus to nssure the 
carrying out of federal purposes and Interests, Ilnd WIlS not to protect federal ofllcers 
except as Inclclent to that 111m." 

• The fullletter Is attnclied us Appendix A. 
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The act approved ~fay 18, 1934 entitled "To Provide Punishment for Killing 01' 
Assaulting 1!'edernl Officers" seems to cove,r every type of Federal Officer except 
special offic£>rs in the Indian Servic£> uml Indian Policemen. 

Shortly aftel' receipt of Hle above letter, a February 19, 1935 internal Depart
ment of .Justice memorandum frolll the Assistant .Attorney General, Criminal 
Division, to ~:[r. Holtzoff suggested that if the Act of May 18, ]934 was amen.ded, 
it should include oflicers in the Indian Ser,'i('e and IllClian PoUeemen among the 
enumerated officers. 

On ~Iarch 6, 1935 a bill (H.R. 6476) which wouIa expand the enumerate.d 
oflicers coveret1 'by the 1934 Act was introduced in the 74th Congress. 1st Session 
(70 Oong. Rce. 30G6) and referred to the House COlllmittee on the .Tudiciary. 

On April 12, 1935, Mr. F£>lix R. Cohen, Assistunt Solicitor in the Department 
of the Interior, commented, in a memorandum to the Department of .Justice,· 
that 

"After discussing with the appropriate authorities in this Department the 
extent to which H. R. 6476 might properly be extended so as to protect proper 
officials of thc Interior Depal·t'lllcnt, I would make two suggestions: 

1. In order to protect the special officers, Inclian policy, ancZ other employees 
Of 'the Inclicw Service elnlJOWol'ed to make arrests, searches. and seizures and 
otherwise to enforce laws applicable to Indian reservations, I would suggest 
that there be added at the end of the peneling bill the words: 'or any properly 
accredited officer or employee of the United States authorized to enforce any 
nct of Congress for the protection of Indinns.' " (emphasis aelded) 

Although H.R. 6476 died in the House Committee on the Judiciary, a similar 
hill, H.R. 7680, was introduced in the 74th Congress, 1st Session; in the House 
on April 23, 1935 (79 Cong. Ree. 6257) and in the Senate on June 4, 1935 (79 
Oong. Reo. 8610). In identical reports both the House (on May 4, 1935 j H.ll. 
Hep. No. 827, 74th Cong., 1st Sess. (1935) j 79 Oong. Reo. 8575-8576) and the 
Senate (on July 9, 1935 j S. Rep. No. 1033, 74th Cong., 1st Sess. (1935) j 79 0011g. 
l~cc. 10815) .Tmliciar.\' Committees favornhly reported lI.R. 7680. 'I'he committee 
reports iuclicnte that the sole basis for the new legislation is contained in a 
letter sent on April 17, 1935 from Attorney General Cummings to the Chairman of 
the House Judiciary Committee, in which it was stated that 

". '" ,.. I have carefully considered the bill (H.R. 6476) to amend the act of 
~ray 18, 1935, which made it 11 Federal offense to kill or assault certain Federal 
oflicers • ,.. "'. 

"My attention has also been called to the neceSSity of affording similar pro
tection to the personnel of several other groups, such as >I< * .. officers and 
employees of the Indian Field Service. 

"I have prepared a new draft of the bill '" ,.. • embodyin~ the abov(l·mentioned 
suggestions'" • ,.. and I recommend the enactment of the bill as so amended. ,.. '" '" 

S. Rep. No. 1033, 74th Cong., 1st Sess. 2 (1935) j H.R. Rep. No. 827, 74th Cong., 
1st Sess. 2 (1935). 

The draft to which the Attorney General refers in the above letter was intro
duced in the Hous£> us H.R. 7680. which was the bill reported hy the House ancI 
Senate. 

H.R. 7680 subsequently passed both the full House and Senate without debate, 
(79 Oong. Reo. 8575-8576 j 80 Oong. Rec. 1449, 163n, 1640), and was signed into 
law by the President on February 8, 1936 (80 Oong. ReG. 1801). The act of 
1!'ebruary 8, 1936 (49 Stat. 1105), known as an "Act to amend the Act of Muy 
18, 1934, providing punishment for killing or assaulting Federal officers," has 
not been amended since its passage. 

As can be seen hy rpYiewing the ahove baclqrround mat£>l'iuls thnt led to the 
passage of the Act of February 8, 1936, there is nothing that would lend any 
support for including contract deputy special officers within the definition of 
"any officer or employee of the Indian field service of the Unite!! States" for 
purposes of 18 U.S.C. 111 and 1114. 

V. In reliance upon the above analysis of the legislntive history of 18 U.S.C. 
HI and 1114, we are confident of our conclusion that duly "commissioned" con
tract deputy special officers who are assaulted in Indian country (18 U.S.C. 
1151) while engaged ill or 011 account of the performance of their official duties 

• The full memornndum Is attnched ns Appendix B. 
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are not included within the term "any officer or employee of the Indian field 
service," 18 U.S.C. 1114. Indeed. no case holding to the contrary has been found.'o 

Virtually aU serious assaults on "contract deputy special officers" could be 
prosecuted in Federal court even though such officers have no status as Federal 
officers under 18 U.S.C. 1114. 18 U.S.C. 1153, the lIIajor Crimes Act, provides 
that any Indian who commits one of fourteen listed major crimes against an 
Indian or any other person shall be "subject to the saIlle In \vs and penalties as all 
other persons committing any of the above offenses, within the exclusiye juris
diction of the United States." Included within the fourteen crimes are murder, 
malislaughter, assault with intent to commit murder, assault with a dangerous 
weapon, and assault resulting in serious bodily injury. 

It is our understanding that the vast majority of assaults on law enforcement 
officers in Indian country are committed by Indians. Thus, if an Indian assaulted 
a "contract deputy special officer" in Indian country, the United States Attorney 
always has the option of proceeding under 18 U.S.C. 1153. If the assault were 
deemed too minor for Federal prosecution (e.g., a simple pushing and shoving 
not resulting in serious injury) the tribe could prosecute an Indian defendant in 
tribal court, where he could be subjected to punishment of up to six months in 
jail and a $500 fine. See 2[) U.S.C. 1302 (7). 

If the person who attacked the "contract officer" was not an Indian there is 
fltill ]j'edeml jurisdiction provicled the oflicer assaulted or killed is an Indian, 
Tho prosecution in such a case would be under 18 U.S.C. 1152, which provides, 
\Vitll exceptions applicable only to Indian defendants, that "the general laws 
of the United States as to the punishment of offenses committed in any place 
within the sole and exclusive jurisdiction of the United States'" '" * shall extend 
to tho Indian country." Although tribal court prosecution of a non-Indian is 
Hot possible, sce Oliphant v. S'ltq1tamilih In(lian T1'ibo, 98 S.Ot. 1011 (1978), United 
States Attorneys arc being instructed, in light of Ol'iphant, to be particularly 
sensitive to the need for law and order on Indian reservations before declining 
n case involYing a non-Indian defendant and Indian victim. Federal declination 
in sucll n case results in no prosecution in any forum since the state lad;:s 
jurisdiction. The only situation in which there would be no Federal jurisdiction 
would be if both the "contract officer" victim and his assailant were non-Indians. 
Several Supreme Court decisions have held that crimes involving only non
Indians as victims and perpetrators are matters of exclusive state jurisdiction." 

'rHE ATTOltNEY GENERAL, 
Washington, D.O. 

APPENDIX A 

DEPARTMENT OF JUSTICE, 
U.S. ATTORNEY, 

DISTRICT OF SOUTH DAKOTA, 
SiOl/.l1 Falls, S. Dak., Febru.ary 6,1935. 

SIR: I have the honor to advise that the problem of some protection to officers 
in tile Indian Service and Indian Policemen in the discharge of their duties has 
arisen. 

10 See, e.g., .irmstrollg v. United .'Jtate8, 30G F.2d 520 (10th Cir. 19(2) (soil scientist 
nnd eriminnl illnstigntor employed by BIA 1: Wltlk8 on Tall v. Unitetl Stlltcs, 372 F.2d 
422 (Oth eir. l!Jf.W) (chief (lolicemnn for BIA); Ullitell States v. LOIII/ Soll/ier, 502 F.2d 
001 (8th Clr. 1(77) (policemnn In BIA patrol cur; Slollc v. Unitc(/ Siate8, 500 F.2d 501 
(8th Cir. 1074), cert. dcni~d, 420 U.S. 078 (197(;) I BIA empioyed police otllcer). 

United Statv.9 Y. Smitll, 502 F.2tl 45:) 17th Cir. 107i), cprt. denied, ---- U.S. 
----(1978), is not tu the eontrnr~·. II: Smith Illl indictment wns returned chnrglng 
that the deflmdnnt "wnfull~' did forcibly nssnult Alexnnder Askenette, .Tr., n Speciul OllIcer 
of the Bureuu of Indians AfI'nirs. Menominee Tribnl Police, an officer of the federnl gov· 
ernment ns defined in 18 U.S.C. § 1114 whllp. ~Iliel ome:~l' \vIlS engngcrl ill the pcr[ormllnce 
of his otllcinl duties, in vioilltion of 18 U.S.C. § 111," 5G2r F.2d nt 454. 

lnterior hilS .l'1v!sed us intts Fef)rnllry 2, 1\)78 lettcr (il. 2. 1) 4) that otllcer Askcnettc wns 
C1l111!Oycd hy the l\.[enominee Tribe l'lltler It Public I,IlW 03-038, contrnct (nnd therefore 
he was not II re/;ulllr BIA police otllce,). Howl!ver, hy lctter to us dnted Feb. 21, 1078 from 
DIH'id V. Vroolllan, United Stntes Attorney for the District of South Dnkotn, we were 
Itd\'iscd that Mr. Vroolllllll tnlked to the Assistllnt United Stntes Attorney who prosecuted 
the Smith cnse, nnd that he wns ndvlsee, thnt nt trinl the tribnl policemnn wns nsked 
whether he wns nn employee of BIA, nnu he snid "yes." This testimony went in without 
objection. It wns unrefutcd in the record thnt Mr. Askenette was nn employee of the Indinn 
Field Service. nnd the fncts surrounclln~ whether or not he, in fnct, wns nn employee of 
the BTA wns not brought out in the trinl trnnscript. Gi\'en this fnctunl situntion, the cnse 
hnrdly bus nny precedentinl vnlue. 

11 See United States Y. McBratney, 104 U.S. 621 (1881) ; Draper v. Ullitcrl States, 164 
U.S. 240 (1806) ; New York ex rei. Rail v. Martill, 326 U.S. 496 (1940). 

62-696 0 - 80 - 26 
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The Act approved May 18, 1934 entitled "To Provide Punishment for Killing 
or Assaulting Federal Officers" seems to cover every t,vpe of Federal Officer 
except special officers in the Indian Service and Indian Policemen. This office is 
of the opinion that this Act is not broad enough to protect such officers unless 
as stated in Neagle, 135 U.S., 63: 'The ministerial officers through whom its com-
111auds must be executed are marshals of the United States and belong emphati
cally to the executive department of the Goyernment. They are appointeel by the 
President with the advice [Ulel consent of the Senate. 'l'hey are removable at his 
pleasure fr0111 office." Could it be stretched far enough to include special officers 
appointed by the head of the Department such as the Department of the 
Interior? 

Section 245, 'l'itle 18, United States Code, would seem to coyer special of
flcers and Indian Policemen when in the performance of their dnties execnting 
a written order or process, but the practical difficulty is that these special offi
cers are in effect policemen with authority to l;:eep the peace and ordinarily ar
rest for crimes committed in their presence without !tny written authority such 
as a warrant. 

The foregOing lea yes us in the situation where if an assault is made on a 
special officer in the Indian Service or an IlUlan Policeman who is attempting 
to make an arrest without It wllrrant, about the only possible redress nnder the 
Fedel'lll jurisdiction is a charge of assault under Section 549, Title l8, United 
States Code. There is no such crime as simple assault mentioned in said sec
tion and if it is not possible to charge simple assault under the section the writer 
is at a loss to lmow uncler wllllt section such offenders could he prosecuted, and 
will appreciate the suggestion of the Department in that regard. 

Respectfully, 

Re H.R. 6476. 

ApPENDIX B 

For the U.S. Attorney, 
(S) Fl'Ilnk Wickhem 

FRANK WICKHElI{, 
A88istant U.S. Attorncv. 

DEPARTIIIENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 

Wa8hington, April 12, 1985. 

MEMORANDUM FOR MR. GARDINER, DEPARTMENT OF JUSTICE. 
After discus~l\'lg with the appropriate authorities in this Department the ex

tent to which RR. 6476 might properly be extended so as to protect proper 
officials of the Interior Department, I would Illake two suggestions: 

1. In order to protect the special Officers, Indian pOlice, and other employees 
of the Indian Service empowered to mal;:e arrests, searches and seizures and 
otherwise to enforce laws applicable to Indian reservations, I would suggest 
that there be added at the enc1 of the pending bill the words: "or any properly 
accredited officer or employee of the United Sate1; Iluthoriztltl to eniorce any act 
of Congress for the protection of Indians." 

2. In view of the fact that the rangers of the Na!:ional Park Service under 
the Department of the Interior and the graziers of the Grazing Administration, 
undel' the joint control of the Department of the Interior and the Department of 
Agriculture, are charged with duties similar to those performed by Department 
of Agriculture employees in enforcing game laws, it is suggested that the words 
"Department of Agriculture" be stricken from the pending bill anrI that there 
be substituted therefor the words "Uniteel States". 

If both of the suggested amendments are accE'ptable, the final words of H.R. 
0476 would be: "Or any properly accredited officer or employee of the United 
States authorized to enforce any Il,ct of Congress for the protection, preSerYDt!/)U 
or restoration of game and other wild birds and animals,or any properly a~cred
Hed officer or employee of the United States authorized to enforce any act of 
Congress for the protection of Indians." 

I return herewith the copy of the act of Mny 18, 1934, which you loaned me. I 
shall be glad to render any further assistance within my power in this matter. 

FELIX S. COHEN, 
Assistant Solicitor. 



INSTITUTE .FOR THE DEVELOPMENT OF INDIAN LAW, INC., 
Washington, D.O., Mav 6, 1980. 

Re '.restimony on S. 1722 
'.ro: Senator John Melcher, Chairman, U.S. Senate Select Committee ()n Indian 

Affairs. 
From: Kirke Kickingbird, Executive Director. 

'.rhe enclosed testimony briefly summarizes a recently concluded one year 
study by this Institute prepared for the National Institute of Law Enforcement 
Assistance .Administration, U.S. Department of Justice. It analyzes the effects 
upon tribal criminal justice systems of the Supreme Court's decision in Oliphant 
v. S1tq'llamish T1'ibe, 435 U.S. 191 (1978). As you know, Oliphant held that tribes 
ha ve no criminal misdemeanor jurisdiction to punish non-Indians for ()ffenses 
committed on Indian reservations. Consequently, the resultant gap in ·on
reservation criminal law enforcement has cr·eated a dangerous and chaotic 
situation in Indian Country. 

'.rhe study's principal authors, Alex '.rallchief Skibine and Melanie Beth 
OUviero, first analyze the Court's holding, and then proceed to offer alterna
tives to remedy the situation as it presently exIsts. It is the Institute's posi
tion that successful resolution of such problems requires affirJ;llative federal 
legislation according criminal misdemeanor jurisdiction to tribal courts for 
offenses by non-Indians against the persons or pr()perty of Indians when such 
offenses are committed within Indian Country. S. 1622 provides the vehicle for 
both an affirmation of the inherent sovereign power of Indian nations and the 
most efficient and ecolwmical route toward filling the jurisdictional void which 
vresently exists regarding criminal activity by non-Indians in Indian Country. 
'.ro this end, we propose to include an amendment to the bill which would even
tually allow the tribal courts to prosecute non-Indians. Non-Indians would, 
however, have a right W Ilppeal to either a Federal Magistrates Court and Fed
eral District Court or an Indian Court of Appeals. 

SUMMARY OF STUDY OF JURISDICTION IN INDIAN COUNTRY BY THE DEVELOPMENT 
OF INDIAN LAW, INC. 

For the last year and a half, the Institute for Development of Indian Law 
has examinecl the problem .;i criminal jurisdiction over non-Indians on Indian 
reservations. '.rhe problem became overwhelmingly apparent ()n March 6, 1978 
when the Supreme Court, in a 8-2 decisi()l1, held in the case of Oliphant v. 
Sztq'ltarnish In eli an Tribe (435 U.S. 1\:)1 (1978)) that Indian tribes or nations did 
not have the inherent sovereign power to assume criminal jurisdiction over non
Indians committing crimes while on an Indian reservation. 

It was felt that the clecisiou created a jurisdictional void on Indian reserva
tions. Who would now enforce the jm'isdiction that previously had been exer
cised by the tribe? '.rhe ultimate goal of our PT:oject was to devise problem
solving models and propose legislation which c()utdbe implemented at either 
the local or national level. 

Our study was conducted in three separate Ilteps. During the first three 
months of the project, we did a literature search and legal analysis on the sub
ject of criminal juriscliction over non-Indians. 'Ve came to the c()nclusion that 
the Supreme Court in Oliphant should never have held that Indian tribes could 
not exercise criminal jnrisdiction over non-Indians. In doing so, the Court was 
making a completely political clecision without any legal basis. 

The Court did say that "we are not unaware of the lJrevalence of non-Indian 
crime on today's reservations which the tribes forcefully argue requires the 
abllity to try non-Indians. But these are considerations for Congress w weigh ... " 
Oliphant, 435 U.S. 191, 212). We concluded that Congress should take the Court's 
directive seriously and enact legislation along the lines 01; our recommended 
models (discnssion t() follow) . . 

In tlle second phase of the project, we traveled to 12 different reservations 
which were representative of the various problems tribes encounter in coping 
with non-Indian crime on their reservations. Onr field studies, which were later 
supplemented by survey questionnaires sent to all federally recognized tribes, 
confirmed that the tribes need criminal jnrisdiction over non-Indians. 

Some tribes have coped by entering into eross-deputization agreements with 
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federal, state, or local governments but, by doing so, their jurisdictional prob
lems can only be temporarily alleviated. Unless Congress enacts legislation 
allowing tribes to assert criminal jurisdiction over non-Indians the problems 
will never be resolved. 

Devising problem-solving models and proposing legislative resolutions at the 
national level constituted the third and last phase of the project. Our overall 
recommendation, explained in the last section of this report, is that Congress 
enact legislation which will authorize the Secretary of Interior to recognize 
tribal jurisdiction over non-Indians on the basis of individual tribal petition. 
The Secretary would not recognize such powers unless the tribe consented to 
ha ve its decisions involving non-Indians subject to federalreyiew. 

LITERA'rURE SEARCH/LEGAL ANALYSIS 

Our literature search attempted to explain why, from a legal point of view, 
the Court decided to deny Indian tribes the power to try non-Indians for crimes 
committed on Indian reservations. 

Simply stated, at issue in Oliphant ,,;as whether an Indian nation can assert 
criminal jurisdiction over non-Indians who have committed crimes and were 
arrested on the reservations. The specific question was whether Indian nations 
have such jurisdiction pursuant to their powers of inherent sovereignty. 

The Court ruled that Indian nations are pl'oscribed from exercising both those 
powers of autonomous states that are expressly terminated by Congress and 
those powers "inconsistent with their status." The Court reasoned that because 
tribes are dependent on the United States and because they are incorporated into 
the territory of the United States, they cannot exercise sovereign powers that 
conflict with the interest of the overriding sovereignty of the United States. 
Somehow, the Court concluded that tribal assertion of criminal jurisdiction must 
conflict with the interest of United States sovereignty. 

In its decision, the Court engaged in an historical analysis of treaties signed 
between I the Indian nations and the United States and concluded that, "From 
the earliest treaties "~ith these tribes, it was apparently assumed that the tribes 
did not have criminal jurisdiction over non-Indians absent a Congressional stat
ute or treaty provisions to the effect." (Ol'iphant at 197) . 

.tUtllOugh tlle Treaty of Point Elliott, signed in 1855 by, among others, tlle 
Suquamish Tribe and the United States, does not lnention tribal criminal juris
diction, the Court stated that, H ••• the addition of hIstorical perspective casts 
substantial doubt upon the existence of such jurisdiction." (Ol-iphant at 206). 

Justice Rehnquist, after analyzing several executive documents, lower court 
decisions and congressional acts, concluded that throughout history the three 
branches of the government all shared a presumption that Indian tribes were 
without jurisdiction to try non-Indians. "While not conclusive on the issue be
fore us, the commonly shared presumption of Congress, the executive branch 
and the lower federul courts, that tribal courts do not have the power to try non
Inclians carries considerable weight." (Oliph(J,/~t at 206). 

Although the COUl't recognized that the tribes do retain certain inherent sov
ereign powerS, it concluded that Indian tribes cannot exercise those powers 
which are "inconsistent with their status." In thus holding, the Court reversed 
one of the most venerable doctrines of Indian law, which states that tribes 
retain all of their original sovereign powers, unless such powers have been 
gi yen up in treaties or taken a way by acts of Congress. 

Taldng the Court's approach step by step, we tried to provide an answer to 
the three questions the Court responded to positively in denying tribal jurisdic
tion: 

(1) Does the history of Indian treaties show a presumption that tribes have 
no criminal jurisdiction over non-Indians? 

(2) Was there a commonly shared presumption by aU three branches of gov
ernment that Indian nations had no such criminal jurisdiction? 

(3) Is the power to try non-Indians inconsistent with the tribes' status as do
mestic, dependent nations? 

We conclude that: 
(1) Tho history Of Inclian treat'ies cloos not rO/foot a presumption ag(llinst tri

bal orimina]. juriscl'iotion over non-Inclians. Thoro'is no evidenoe to support 
suoh a prosumption 

The most consistent language of the early treaties is contained in explicit pro
visions recognizing the power of Indian tribes to expel and punish white intruders. 
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The treaties were silent on the question of who had criminal jurisdiction over 
whom. But before the treaty-making process was terminated by the House of 
Representatives in 1871, spe0ific treaty agreements had delineated criminal juris
diction between citizens of both Indians and non-Indian nations. 

The Oourt reasoned that since treaties with the Indians did not consistently 
recognize the power of tribal governments to exercise criminal jurisdiction over 
non-Indians, the tribes did not possess such authority. Unfortunately, the Court 
predicated this finding on a faUacious belief that Indian nations did not have 
native criminal justice systems at the time of contact with white culture. 

The facts of Indian history contradict such an assumption. Tribes did indeed 
operate under formal, defined and effective systems <If. justice. The act of treaty
making itself was a tacit recognition by the Europeun nations that Indian tribes 
were sovereign nations in their own right. Absence of specific reference to juris
diction cannot be interpreted to mean the Indians lacked such power. 

Treaties served to identify and restrict preexisting powers of Indian tribes. 
They never granted rights that were not already possessed. 

To the extent that treaties did not address the jurisdictional issue, it must be 
assumed that the right were an active aspect of Indian tribal government that 
remained unaffected by the provisions of the treaty. 

As the jurisdictional issue became more problematic in dealings between the 
Indian tribes and the United States, it was addressed specifically in the treaties. 
In case after case, Indian nations were acknowledged to retain the power to 
pnnish persons other than Indians. The treaties never established exclusive juris
diction for either the United States or for Indian governments. Tribal govern
ments never relinquished their powers of sovereignty, nor the right to impose 
criminal sanctions within their domain. 

The Oourt was well aware of this as it built its a>:gument on the basis of only 
a presmnelZ understanding that Indian tribes did not possess the right to exer
cise criminal jurisdiction over non-Indians. The evidence to support this pre
sumption is inconclusive .. 
(2) The presumption 1vas not shu.rea by the three branches of the government. 

Legislath'e Branch: A close scrutiny of the legislative policy of Oongress 
clearly shows that tribal criminal jurisdiction over non-Indians was never 
expressly denied. In fact, the debates surrounding legislation, cited as denying 
criminal jurisdiction, reveals congressional understanding that tribes did possess 
un original jurisdiction because of their sovereign nature. 

Oongress felt a need to establish concurrent jurisdiction because of the 
unsophisticated nature of tribal governments at that time. But the legislation 
and history point to a belief that this concurrent jurisdiction should be of a 
temporary nature. . 

Because tribes have necessarily evolved in sophistication to a much more 
Anglo mode, one cannot logically argue that the exercise of criminal jurisdiction 
over non-Indians is any longer "inconsistent with their status." Determination 
of what is or is not "inconsistent with tribal status" cannot be based on a con
gressional presumption that tribes never had jurisdiction over non-Indians since 
Oongress never shared such a presumption. 

Executive Branch: The "presumption" of the executive branch can only be 
drawn from a handful of attorney general and solicitors' opinions that do not 
register consistency over time. In the final analysis, these do not carry the 
weight on federal Indian policy that acts of Oongress and treaties do. It is 
important to note, however, that four years before Oliphant, a lengthy opinion 
was drafted and concluded that, 

"Since Indian tribes originally had the power to exercise criminal jurisdiction 
over non-Indians and since that power has not been diminished either by treaty 
or by federal statute, it continues to exist today." (Solicitor Draft Memo, Oct. 29, 
1974. at 126). 

JUdicial Branch: The Oourt attempted to prove that there was a general 
presumption by the lower courts that Indian nations do not have the right to 
try non-Indians. The Oourt based this finding on the holding of one case, Ex 
Parte Kenyon, decided in 1878 by Judge Parker of the District Oourt for the 
Western District of Arkansas. (14 Fed Oases 356 (IV.D. Ark. 1878)). 

Judge Parker decided two cases involving the issue of criminal jurisdiction 
over non-Indians, Ew Parte Kenyon and Ew Parte Morgan. (14 Fed Oases 356, 
and 20 Fed 298 (W.D. Ark. 1883)). An examination of these two cases shows 
that Judge Parker did not rest his opinion on the fact that it was inconsistent 



with tribal status to tr;y non-Indians, but on the conclusion that assertion. of 
tribal jurisdiction over non-Indians pursuant to inherent!,!overeign powe, was 
prempted or forbidden by acts of Congress, which reserved exclusive jurisdiction 
over such crimes to federal courts. . 

The Court also referred to the case In Rc Mayfield (141 U.S. 107 (1831» to 
prove its presumption theory in Oliphant. But in Mayfielcl, the Supreme Court 
(Ud recognize tribal jurisdiction over nOll-Indians, provided they were adopted 
members of the Indian nation prosecuting them. (141 US 107, 114). 

The Court in this case commented that the general object of the various acts 
of Congress was to give jurisdiction to federal courts in cases where non-tribal 
members were involved. Yet· the Court indicated that Congress allowed tribes to 
assume· powers of self-government, if such poweI:s were "consistent with the 
safety of the white population." (MaYfield at 115). 

According to this criterion, the Court in Oliphant should have had no difficulty 
in deciding that assumption of tribal jurisdiction over non-Indians on reserva
tions today not only does not endanger the white population, but adds another 
measure of law and order protection. 

There was no general presumption on behalf of the federal courts that Indians 
lost the inherent sovereign power to assume criminal jurisdiction over non
Indians. The only evidence to the contrary is the opinion of Judge Parker, who 
believed that the 1834 Trade and Intercourse Act reserved exclusive jurisdic
tion to the federal court. Fortunately, many of Judge Parker's opinions and 
presumptions have been overruled by subsequent cases. 
(3) The power to try non-Indians is not incon8i8tent wit1~ the tribes' status. 

Justice Rehnquist's impression that Indian criminal jurisdiction over non
Indians must be delegated by Congress led ,him to the conclusion that such 
power is inconsistent with tribal status. He found that Indian tribes are pro
scribed from exercising powers inconsistent with their status. 

But not one of the Justice Rehnquist's precedents actually held that Indian 
tribes could not exercise powers inconsistent with their status. In early cases, 
the Supreme Court specified only one restriction on inherent sovereignty: that 
Indian nations could not form .alliances or perform transactions with foreign 
countries, other than the United States. Justice Rehnquist's finding-that theI:e 
is more than one inherent limitation of Indian sovereign powers-directly con
tradicts the dicta and holdings of both OlWrokee NaHon v. Geo1'f/ia (30 US (5 
Pet) 1,17 (1831» and Worcester v. Georgia (31 US (6 Pet) 515;546,559 (1832». 

Furthermore, Justice Marshall in these cases did not view full and exclusive 
territorial jurisdiction of the tribes as being inconsistent with their status or con
flicting with the sovereignty of the United States. In Worcester v. Georgia, Jus
tice Marshall reviewed the various acts of Congress dealing with Indian nations 
and decided, 

"All these acts ... manifestly consider the several Indian nations as distinct 
political communities, having territorial boundaries, ,vithin which their author
ity is exclusive, and having a right to all the lands within those bOUndaries which 
is not only acknowledged but guaranteed by the United States." (Worcester at 
(56). . .. 
From this, we must conclude that Justice Marshall thought Indian nations liad 
exclusive territorial jurisdiction over their country. 

Deciding a Political Question: It seems that what does or does not conflict 
with the sovereignty of the United States should be a matter for Congress or 
the executive branch to decide. Yet the Court in Oliphant put itself in a position 
of deciding for itself a political issue for which it had no factual basis. Why 
deny tribes jurisdiction over non-Indians? How can the Court bluntly assert that 
tribal jurisdiction over non-Indians conflicts with the sovereignty of the United 
States? 

Maybe the Olipha?~t Court agreed with Justice Marshall's definition of In
dians as "fierce savages whose occupation is war," and therefore the United 
States needs to protect the personal liberty of its citizens from the Indi.an na
tions. Perhaps that is why .Tustice Relmquist concluded that. 

"This principle would have been obvious a century ago when most Indians 
were characterized by a want of fixed laws and competent tribunals of justice. 
It should be no less obvious today." (Oliphant' at 210). 

Justice Rehnquist's principle is not a legal principle' at all. It is a political 
finding rooted in racist assumptions about Indian nations. The legal principle 
involved is that tribes cannot exercise any powers inconsistent with. their status. 



.. Justice. R~hnq?is~ s~o~ld not have made the political decision that tribal exel:
CIS~ of crlllllnal JurIsdIctIOn over non-Indians conflicts with the sovereignty of the 
Ulllted States. 

In making the decision, the Court unfortunately inherited the same xacist 
~ssU1.nI?t~on, u~ed by Justice Marshall 150 years ago, that Indian nations were 

tUlCIvIhzed, fierce savages whose occupation is war" and silently applied it to 
deny Indian nations criminal jurisdiction over non-Indians. 

The Court ill Worcester v. Georgia said that, "The settled doctrine of the law 
of nations is, that a weaker powe.r does not surrender its independence-its rio-ht 
to self-government, by associating with a stronger, and taking its protectio~:" 
(WorcGster at 560). 

The court in Oliphant failed to explain how a loss of criminal jurisdiction over 
non-members can be considered anything but an interference with self-government 
and a loss of indepen.dence. Nor is it explained how the Court can find jurisdiction 
of nonmembers inconsistent with tribal status or in conflict with the sovereignty 
of the United States. 

The crucial mistake in Oliphant is that the denial of tribal jurisdiction over 
non-Indians is a pOlitical question which the Court decided in violation of the 
United States Constitution. Our constitutional doctrine of separation of ,powers 
preempts the judiciary frommaldng such a political decision. 

As pointed out ea.rlier, the fact that Indian nations are weaker and under the 
protection of the United States or are located within the territorial boundaries 
of the United States does not make tribal assertion of criminal jurisdiction over 
non-members inconsistent with tribal status as a matter of law. 

What is or is not inconsistent with their status is still a political issue for 
Congress to resolve. 

ON THE RESERVATIONS 

What effect has Oliphant had on reservation law enforcement? 
Numerous sources of data were examined to determine the immediate impact 

of the Supreme Court's ruling that Indian tribes do not have the inherent soveI:
eign ,right to exercise criminal jurisdiction over nou-Indians, for crimes commit
ted on the reservation. The principal problem areas that emerged from the col
lective data highlight four aspects of non-Indian criminal jurisdiction: En/oree
ment, who is currently exerCising jurisdiction over non-Indian crimes on the 
reservation; Remecries, what actions lutye tribes and surrounding authorities at
tempted to fill this vacuum; Jud'icial Jlwiscliction, which courts now handle non
Indian misdemeanors offenses, and what is the role of tribal courts regarding 
non-Indians in non-criminal judicial proceedings j and Attit1Ule, how have the 
attitudes of police officers and both Indian and non-Indian reservation residents 
affected the performance of law enforcement in the wul,e of Oliphant? Our analy
sis of the data leads to the conclusion that: 

Oliphant has created a serious gap in the enforcement and prosecution of non
Indian crime on the reserva tion. 
1. The Problems 

The data which leads us to the conclusion that justice is not being served was 
acquired through field research, survey questionnaires and participation in a 
variety of cong,ressional hearings and national meetings. 

For all tribes with an on-reservation non-Indian population and an active 
tribal police force, the Oliphant .decision resultecl in an increase in non-Indian 
crimes gOing unenforced. Only those reservations closed to non-Indians experi
enced little immediate impact, although they express fears of future developments 
bringing an influx of non-Indians onto the reservation without adequate enforce
ment safeguards. 

Prior to Oliphant, a number of tribes exercised criminal jurisdiction over non
Indian offenses. For the most part, these reservations ceased all criminal enforce
ment acdvities after the decision, and neither the county, state or federal govern-
ment has assumed responsibility for these crimes. '. 

Misinterpretations of the Oliphant decision ,,:ere 'yidespre~d: Some cou!l~les 
withdrew their cross-deputization agreements WIth tnbes, claImlllg the deCISIOn 
no longer authorized tribal officers to 'arrest non-Indians under any circum
stances. But the decision referred only to tribal agencies, not to officers acting 
under another jurisdiction's supervision. . 

The tribes that had not been exercising criminal jurisdiction over non-IndIans 
found they were forced to scrap proposed revisions of their tribal law and order 
codes, assuming such jurisdiction. 
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Although the lapse in effective law enforcement remains the most severe 
p.roblem resulting from Oliphant, the decision has been responsible for other 
breakdowns in justice. The power of tribal officers and tribal courts to enforce 
c~1)~l jurisdiction over non-Indians has been wrongly denied by misapplication of 
the OUphlmt ruling. 

Federal district courts in Washington State ancI Montana (see footnote 3, 
infra) have held that tribal justice systems arc powerless to enforce civil law 
against non-IncIians for actions occurring on the reservation. ,The Ol~phant 
decision ewpressly states that the Court is addressing criminal and not civil 
Indian jurisdiction over non-Indians. This is a dangerous and categorically 
unprincipled interpretation of the Supreme Court's finding in Oliphant. 

The morale of tribal police officers was immediately impacted by the decision. 
They felt stymied in the performance of their duty. The problem was exacer
bated by the resident Indian population, which blamed them for the inequity that 
now places non-Indians beyond the law. These tensions remain although most 
sources indicate that the problem has lessened over time. 

The economic impact of Oliphant also proved to be an area of concern for most 
tribes. For those that were exercising non-Indian criminal jurisdiction. the Joss 
in fines has been significant. For most, the financial repercussions have been 
felt with a reduction in federal subsidies. 

Law Enforcement Assistance Administration (LEAA) funds to tribal police 
departments were cut back, under the theory that they would be reducing their 
services. This has not been the case. Tribal law enforcement and court Flystems 
are doing progessively more business as they become further developed. The tribes 
are dependent on continuing financial support from the federal government to 
enhance the development of their tribal justice systems. 
. The confusion deriving from thc Oliphant decision is at the root of most of the 
problems. All persons concerned have called for a clear interpretation of the 
Ol!pha,t;,t decision and its legal concepts, The tribes request it for vindication of 
their retained rights. 'l'he county and state clearly need clarification as is indi
cated by their serious misunderstanding of the case. 
2, A.ttempted Remed'ies 

A number of stop-gap remedies have been attempted by tribal und local gov
ernment in response to the jurisdictional confnsion spawned by OUphant. 

Cross-deputization of tribal police as county and/or state officers emerges as one 
of the most immediate remedies to the gap in enforcement of non-Indian crimes. 
These agreements talm the form of mutual aid compacts as well as the formal 
cross-commissioning of officers. 

Although this attempt to resolve the problem has the advantage of certifying 
tribal officers to arrest non-Indians as well as Indilln offenders, the tribes have 
expressed concern over the long-range implications of such arrangements. There 
are fears that the need for a disti'ict tribal police force may be eliminated if 
tribal police serve as officers of the state. 

The evidence indicates that cross-deputization is a temporary measure at best. 
It is highly contingent upon a favorable political climate. The cooperation of 
the local county sheriff is intrinsic to the success of thpse agreements. 

We found state and county personnel have often refused to enter into cross
deputization agreements with tribes on the grounds that tribal officers do not 
have the necessary training. We concluded that this claim is an unfounded im
pediment to tribaljstate agreements, 

Tribal officers are almost exclusively trained at the Indian Academy at Bing
ham City, Utah. In addition, many tribal officers have attended state police 
academies, and states have increasingly heightened the accessihility of their 
training facilities to tribal officers. The evidence shows tribal officers are com
parably trained to state and county personneL But cl'oss-deputization remains a 
questionable, ultimately unreliable, remedy. 

Some tribes have reacted to the 0 lipTlUnt decision by recodifying certain of
fenses as civil infractions. Civil jurisdiction oyer non-Indians has allowed the 
tribes the authority to regulate non-Indian offenses particularly in the area of 
hunting and fishing. 

Tribes have also found potential remedies in their treaty rights. Most tribes 
have the power, if not the obligation, to "detain and deliver up" non-Indian of
fenders to the United States for prosecution under treaties signed with the ;fed
eral government. Put into operation, this empowers tribal police to arrest non
Indians and turn them over to state or federal authorities. 

.. I 



405 

Many treaties and, subsequently, tribal law and order codes contain exclusion 
provisions. Tribes have exercised this provision to exclude troublesome non
Indians from the reservation. 

Ultimately, the answer to the problem lies with the recognition and extension 
of tribal powers to assert totai jurisdiction over all offenses occurring within 
tribal boundaries. Both Indian and non-Indian sources have agreed that if an 
Indian community is endangered it shouhl, have tIie right to protect itself. 

As the Supreme Court itself noted in OUphant, it is the responsibility of the 
federal government to protect the rights and property of Indians. The obligation 
to definitively resolve the problem of non-Indian jurisdiction in Indian Country 
rests with congressional recognition of the tribes' powers to exercise some form 
of control over non·Indian offenses. 

Summary of lNelll Research: In an attempt to identify the nature of the vac
uum in jurisdiction on Indian reservations created by Oliphant, we surveyed a 
sample of 12 reservation sites. The sites chosen were representative of a cross
section Qf specific variables, which determine the manner of law enforcement on 
the reservation. 

The criteria included whether or not: 
the on-reservation Indian population exceeded the non-Indian. 
the state in which the tribe was located exercised jurisdiction under P.L. 280. 
the tribe asserted non-Indian criminal jurisdiction prior to Oliphant. 
the Indian police were tribal or Bureau of Indian Affairs officers. 
~rhf\ methodology employed was to visit each reservation site and conduct ex

tensive interviews of tribal law enforcement personnel, and state and county 
officials. These persons included tribal police chiefs, line officers, tribal judges 
and prosecutors, members of tribal law and justice committees, tribal attorneys, 
county sheriffs, county prosecutors, state attorney generals, and United States 
attorneys. Each individual was questioned on the same issues regarding non
Indian criminal procedures on the reservation.' 

A total of 48 complete interviews were conducted at the 12 selected sites." 
Eight major topics emerge, which exemplify the effect the OUphant decision has 
had on reservation law enforcement. 

Non-Indian Jurisdiction: One of the primary inquiries of the research has 
been to determine who is exercising jurisdiction over crimes committed by non
Indians in Indian country after Oliphant. County officials and reservation repre
sentatives frequently differ in their understanding of where the jurisdiction lies. 

Cross-deput!zation: One immediate response to the jurisdictional vacuum cre
ated by the decision has been cross-deputization of tribal pOlice with local and 
state authorities. It is a remedy that has generated mixed feelings. The account 
of its feasibility varies from state to state, and often county to county, as demon
strated by the range of responses from the data herein analyzed. 

'.rraining: One of the criteria for determining the competence of tribal per
sonnel to maintain law and order on the reservation, particularly in regard to 
lion-Indian offenses, is the degree of training the officers have had. And the pur
ported discrepancies between types of trnining can present a serious impedi
ment to cooperation, depending on the state. 

" Morale: When asked what the immediate impact of Oliphant was, !l. frequent 
response was "morale." Police frustration and community resentment illnni
fested themselves as critical obstacles to maintaining effective law enforcement. 

Economy: The adverse economic impact of the ruling was a reoccurring com
plaint at most sites surveyed. The problem was felt either in a loss of ,revenue 
for tribal courts, which had previously exercised non-Indiun jurisdiction, or in 
a withdrawal of federal funds under the impression that the tribal pOlice force 
would be phasing down its activities. 

Court: The decision had an effect OIl the judicial end of the legal system as 
well. In some cases, non-Indian cases were dropped from the docket completely. 
In others, the tribal courts continued to assert civil jurisdiction over non-Indians. 

'.rhe unwillingness of the state and federal courts to assume the displaced non
Indian offenses was another major problem. 

1 The questions were determined throu,::h pilot testing at four reservation sites. The 
pilot stUdies produced a sCl'les of questions that captured the major concerns of people 
Instrllmentalln effectln/:' law and order on the reservation 

"A Hst of the snmple sites Is provided at the end of 'the article, Although the number 
of informants si,::nificnntly exceeded 48. In some Instances the Interviews were incomplete. 
These data were then either eHminated. or combined to produce a composite survey, 
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Problems: All the tribes cited specific problems, which they could trace directly 
to OUphant. In certain areas, the repercussions overlapped; in others they were 
specific to the communities involved. These case-by-case examples demonstrate 
the breadth of the fallout from Oliphant. 

Recommendations: The response to suggestions for remedies ran the gamut 
from hopelessness, to highly detailed resolutions. These recommended courses of 
action included both long and short term remedies of local, regional and national 
lIerspectives. 

These are primary topical areas which frame an analysis of the effects of the 
Oliphant decision on law enforcement in Indian Country .. They delineate the 
directions for problem-solving. 

NOll-Indian crimes go unregulated on many reservations due to a general state 
of confusion over the parameters of the Oliphant ruling. This calls for a concise 
interpretation of the decision for all parties involved with Indian law 
cnforcement. 

The jurisdictional situation is compounded by a lack of cooperation from local 
and state authorities. Tribal-state dialogue must be encouraged. . 

Cross-deputization is an immediate remedy with stop-gap effectiveness. But 
oyer the long term, it does not sufficiently guarantee protection for the reserva
tion community. It should be used as the measure of limited utility that it is. 

Training must be standardized. Tribal police do not necessarily have access 
to all the training facilities that non-Indian officers have at their disposal. 
Such inequities need to be evaluated. Removal of these barriers would con
tribute significantly to the morale of the tribal police and increase their effec
tiveness as officers of the law. 

The federal responsibility to subsidize tribal law enforcement programs is 
not diminished by the Oliphant decision. Quite the contrary is true; the gov
e-rnment is obligated to support tribal self-determination, which includes aid
ing tribes in the improvement of their justice systems. 

Beneath aU these practical problems, an underlying cultural conflict exists. 
The Oliphant decision itself, as weU as the suggested remedies, are aU products 
of n·n Anglo justice system. The tribes have adopted many of 'these principles, 
but they have also preserved elements of native perceptions of law and order. 
These perceptions are often misunderstood by the non-Indian population at 
large and racial conflicts continue to generate hostility. 

Because the punishments determined by the tribes do not always correspond 
to the non-Indian response, non-Indians resent the verdict ·served on. Indians. 
They feel the Indians are getting away with something. There just is not com
plete comparability between the two justice systems. Any potential remedy 
must be sensitive to this critical point. . 

The ultimate resolution to the jurisdictional confusion generated by Oliphant 
lies in the halls of Oongress. The Supreme Oourt itself directed Congress to 
device It legislative remedy_ Acts of Congress such as the Tribal/State Com
pact Act, the Criminal Code Refol'm Bill or the expansion of the Federal Magis
trate System may llOld the key to resolving the vacuum of effective law enforce
ment, now being experienced on Indian reservations in the wake of the Oliphant 
clecision. 

The answer to the problem may be as one non-tribal official (a state district 
c'lnrt judge) put it: if no one else is goIng to provide the enforcement, it 
Hhonlcl -be left to the tribe. As another non-Indian (a tribal attorney) pointed 
out, there is no such thing' as a victimless crime. If the Indian community is 
endangered, it should have the right to protect itself. 

Summary of Survey Datm: To suppleIllPnt the field research of the 12 sam
nle reservation sHes, we administered a survey by mail to 270 tribal officers. 
The sur.vey, a 10-page questionnaire, highlighted four essential issues charac
terizing the effect of the Oliphant decision on reservation law enforcement: 

Enforcement-Who currently exercises jurisdiction over non-Indian crimes 
on the reservation? 

Remedies-What steps have tribes and surroundi'ng authorities taken to fill 
this vacuum in jurisdiction? 

.Tudicial .Turisdiction-Which courts now handle non-Indian misdemeanor 
offenses? 

Attitllde--How have the attitudes of police officers, and Indian and non-Indian 
reservation residents affected the performance of law enforcement in the wakp 
of Oliphant? 
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The mail-survey questions were designed to produce quantitative and nOD
quantifiable data. Each question was worded to generate either a YES or NO 
response but space was provided for fuller descriptions or comments. The data 
do not reflect a comprehensive accounting of all Indian tribes; the overall re
sponse rate to the survey was 24 percent. But they do indicate a significant 
sampling. 

To gleen the maximum amount of information from the mail survey it was 
necessary to review the results from both the quantitative and nonquantifiable 
perspecti ve. 

Enforcement: Since the majority of the respondents resided within the 'bound
aries of states exercising jurisdiction on the reservation, enforcement of non
Indians rests in the hands of the state. To a certain degree, these count.y and 
state enforcement agencies have met their responsibilities. But 40 percent of 
the respondents answered that non-Indian crime has gone increasingly unen
forced since Oliphant. BIA and FBI law enforcers are characterized as respond
ing to major crimes only. Tribes repeatedly report, "No one will pay attention to 
non-Indian crime," particularly misdemeanor offenses. And tribes with active 
police forces, who do not rely solely on federal agents, continue to seek ways of 
enforcing the law on their reservations, without relying on unstable state and 
county cooperation. 

Remedies: The remedies tribes have adopted to protect their reservations from 
disorderly non-Indian crime in the wake of Oliphant have proven only moderately 
effective. It is too soon to tell what success most solutions may have; the 
recodifying of certain offenses from criminal to civil, for example, must pass the 
test of time. The politieal instability of tribal-county relations makes the long
term efficacy of cross-deputization unreliable. And the potential threat of tribal 
officers having to serve elsewhere in the county or state, other than on the 
reservation, make cross-deputization an undesirable remedy for some tribes. 

Judicial Jurisdiction: These data indicate that not only law enforcement has 
suffered as a result of Oliphant, but the whole criminal justice system has experi
enced the after shocks. The survey results are clear: There must be coordination 
of tribal, -state and federal judiciaries to thoroughly compensate for the tremen
dous gaps presently apparent in regulating non-Indian crime in Indian Country. 
It is imperative that the rightful powers of tribal courts are respected as such." 
And it is equally important, judging from these data, that the federal courts 
must assume their responsibility to administer justice where the tribes are unable 
to do so themselves. 

Attitude: One of the most immediate effects of the Oliphant case was a nega
tive impact on the morale of tribal police Officers, as well as the community at 
large. The emotional and pragmatic reactions to the decision are crucial in any 
evaluation of the effect of Oliphnnt. The data clearly show the degree to which 
attitudinal problems, even on reservations that had not been asserting non
Indian jurisdiction, have intensified the breakdown in law enforcement in Indian 
Country. 

CONCLUSION 

The data collected from the mail survey corroborate the conclusions drawn 
from an analysis of the field data. Oliphant has had a negative impact on law 
enforcement throughout Indian Country. For those tribes exercising criminal 
jurisdiction over non-Indians prior to Oliphant, the decision has created serious 
gaps in enforcement services. 

Most of the responses to the survey came from tribes within P.L. 280 states, 
and tribes that had not been exercising non-Indian jurisdiction. Yet the datu 
indicate that severe problems, stemming from the Supreme Court decision on 
Oliphant, threaten the law and order on these reservations as well. The few 
remedies that have arisen are largely untested, and generally of a tempora-ry 

3 There hnve been two Instnnces where federnl district courts hnve mlslnterpreted 
Oliphatlt to deny tribes civil jurisdiction over non-Indlnns. The Conrt explicitly restricts its 
holding to criminnl non-Indinn jurisdiction. Tribes uneQulvoclllly retnin the power to 
nssert non-Indlnn jurisdiction. The .tlrst cllse to nppl~' Olipltant .to restrict trlhnl jurls
alctlon over non-Indlnns lu n civil mn tter Is TrailS Oallada Enterpl'tses Ltd. v. MllCklcllhoot 
Im/ian Tribe, No. C77-882M (W.D. Wnsh. July 27. 1978). ThIs bns subsequently heen 
used ns precedent in denyln~ the Flnthend Reservntion the ri~ht to impose trlbnl Innd 
use Inws on non-Indinns. see Oonfelleratecl Salish ancl Kootenai Tribe8, et al., v. Namen, 
et al. Civ. No. 2343: OUy of Polson v. Oonfederated Salish atlcl Kootenai Tribes. Civ. No. 
75-143-1If., U.S. v. Oity of PolBon, et al., Clv. No. 77-70-1\1 (D. 1\Iont .. Sept. 20. 1979). 
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nature. ~'he need for a more permanent resolution to the problems is painfully 
clear. 

It is equally clear that the ramifications do not stop with the enforcement 
systems. Most tribes have had to cease all activities involving non-Indians in 
their courts. Neither the federal system, nor the state or local courts have 
assumed responsibility for prosecuting these offenses. ~'ribal courts, in rare cases, 
have continued to presecute crimes committed by non-Indians in Indian Country, 
but only with the individual non-Indian's consent. 

Ultimately, the laws point to the obligation of the federal government to pro
f pcL the rights and property of Indian tribes. As the Supreme Co.urt itself realized 
in its ruling on Oliphant, the power to definitely resol"e the problem of jurisdic
lion in Indian Country rests in the hands of Congress. It is imperative that Con
gress affirms the power of tribes to protect themselves. 

SAMPLE SITES 

1. Oolville, Okanogan and Ferry Counties, Washington. 
2. S'l()inomish, Skagit County, Washington. 
3. Suquamish, Kitsap County, Washington. 
4. Qltina1tlt, Grays Harbor and Jefferson Counties, Washington. 
5. M1tokleshoot, King County, Washington. 
6. Oolorado River, Yuma County, Arizona, San Bernardino and Riverside 

Coun ties, California. 
7. Fort Mojave, CIarl;: County, Nevada, San Bernardino County, California; 

Mohave County, Arizona. 
8. White Mountain Apache, Apache, Gila and Navajo Counties, Arizona. 
9. Laguna Pueblo, Valencia, Bernalillo and Salldoval Counties, New Mex-

ico. 
10. Isleta Pueblo, Bernalillo and Valencia Counties, New Mexico. 
11. Papago, Maricopa, Pima and Pinal Couhties, Arizona. 
12. Mescalero Apaohe, Otero County, New Mexico. 

Hon. JOHN MELOHER, 

MONTANA LEGISLATIVE COUNCIL, 
Helena, A.p1'il 24. 1980. 

Select OommUteo on InlHan Affairs, 
Dirksen Senate Office Building, Washington, D.O. 

DBAR SE~A'l'OR MELOHER: As Chairman of the Montana Select Committee on 
Indian Affairs, I would lil;:e to express this Committee's support for and ap-
proval of S. 1181. . 

Our state Committee has recently finalized a similar piece of legislation which 
will be submitted to the 1981 legislature. It is patterned after S. 1181 and has 
received the endorsement of the Montana Inter-Tribal Policy Board. Wc will be 
hoiding public hearings on or near the reservations in June and July in order to 
receive input from interested persons regarding the bill. For your information, 
I haye enclosed a copy of the bill, entitled the "State-Tribal Cooperative Agree
ments .<\.ct." 

I would appreciate your keeping the Montana Committee informed of the status 
of S. 1181 and other related issues. Thank you. 

Sincerely, . 

Re Senate Bill 1181. 
Hon. GgORGE MCGOVERN, 
The United States Senate, 
Washington, D.O. 

Senator WILLIAM LOWE, 
Ohairman, Seleot Oommittee on I1!dia'~ A.ffiairs. 

STATE OF SOUTH DAKOTA, 
OFFICB OF ATTORNEY GENERAL, 
Pierre, S. Dak., November 1. 1979. 

DEAR SENATOR: Enclosed you will find a letter dated October 19, 1979, to me 
from the Office of General Counsel for the United States General Accounting 
Office. Previously I sent you copies of an opinion c1)ncerning state liability to 
the federal government for subcontracts made with Indian tribes with federal 
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LEAA monies. You will note in the General Accounting Office's letter to me th,at 
~tates might be subject to liability for misspent monies under subcontracts with 
Indian tribes that originuted from EPA grant monies. 

Recently Congressman Abdnor sent me a copy of Senate Bill 1181 which' you 
are sponsoring. This Bill might provide an opportunity to remedy the inequitable 
situation of requiring states to sub-contract with India'n tribes when they must 
assume liability for f,ederal monies misspent under such subcontracts without au
thority to enforce the contracts in any court of jurisdiction. 

At first glance, tlHl Bill as presently constructed however, does not address 
the issue of Indian tribes liability und responsibilities for monies awarded to 
them by the state uuder contracts or grants. I understand Senate Bill 1181 to 
authorize tribes to enter into agreements with states relating to (1) the appli
cation of each others laws within their respective jurisdiction, (2) the allocation 
of responsibilities between the states and tribes over specified subject matters 
or geographical areas, and (3) the transfer of jurisdiction of individual cases 
from tribal court to state court, or from state court to tribal court. Any agree
ments entered into under Senate Bil11181 would be subject to a six month notice 
revocation clause unless otherwise specified in writing ~lP to It period of five years. 
Also, any agreements would have to be filed with the Secretary in thirty days 
and published in the Federal Register unless otherwise agreed to by the parties 
or be subject to revocation. 

The Act as I read it does not (1) authorize the enlargement or diminishment 
of the tribe or state's civil or criminal jurisdiction except as expressly 'pl'ovided 
in the' act; (2) authorize agreements between the 'parties that diminish or ex
pend the U.S. Criminal jurisdiction; (3) authorize the parties to enter into agree
ments except as authorized by their own enabling laws or organizational docu
ments; (4) authorize alienation, financial encumberance or taxation of triba~ 
property held in trust or subject t.o restriction by United States law; and (5) 
authorize the transfer of unlimited,unspecified or general jurisdiction of an 
Indian tribe except as provided under 26 U.S.C. 1326. 

In sum, this Bill seems to be intended to address primarily the sharing and 
coopel-'a'tive implementation of one another's laws. Th~Aetdoes not seem to ad
dress the situation when an Indian tribe and a state or political subdivision of 
a state desires to enter into an arms-length' ngri:!ement which obligates one or 
both parties to fiscal obligations. 

State-tribal suucontracts derived from federal grant monies have been an im
portant' element in governmental relations between the tribes and states. These 
agreements l:\ave been actively encouraged by federul agencies with grant monies, 
which dispense grant monies to the states under their respective programs. How
ever, the grants given by these federaillgencies have been conditioned upon stata 
liability for misuse of such monies. Thus, the state has been in a rather unfair 
position of being accountable for misspent monies under tribal contracts for 
which it has no court of jurisdiction for redress. I would suggest that some 
amendments could be incorporated into Senate Bill 1181 to take care of this 
major sore point. Although I am not well acquainted with all state contracts 
with Indian tribes which are derived from federal monies, I am sure it includes 
more than LEAA grant. monies and Section 208 of the Clean Water Act grant 
monies. Other examples could include commodity programs administered by the 
Department of Agriculture. 

I am enclosing a suggestion for a possible amendment to Senate Bi)l 1181 
which addresses this issue. By this letter, I do not wish to infer any comments 
or opinions by this office as to the Bill as a whole. ' 

This draft suggestion is forwarded willi the caveat of limited research and 
draftsmanship. I do not know if its language adequately addresses all situations 
where the state government is a conduit to pass through federal monies to the 
tribes. Also, the last sentence is put in as a red flag. An award of damages against 
a judgment proof party is of small value. Maybe there are other measures which 
can be taken to insure that a state can recover damages or misspent funds which 
the courts may find due it. Anyway, this drafi: hopefully may give committee 
staff a takeoff point. 

Thank you for your time and interest in this matter, and if I can be of any 
assistance to you, please feel free to contact me. 

Respectfully submitted, 

Enclosure. 

LAWRENCE W. KYTE, 
Assistant Attornev GeneraZ, 

State of South Dakota. 
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Place at end of Sec. 101(a) : 
States and Indian tribes are hereby authorized to enter into contracts with one 

another in which either party may awarel a financial grant to the other party. 
Such an agreement includes contracts under federal grants or nllotments awarded 
to either party with conditions deemed necessary Qr desirable by the PII,,I.'ties to 
assure compliance with the conditions. imposed on the federal grantee by the sub
contractor or subgrantee or suballottee. Such agreement shall be subject to en
forcement and action for damages, in case of breach, pursuant to § 301. Not with
standing any other provision of this act, including § 101 (e) (4) such agreements 
may provide for encumberance of alienation of tribal property for damages caused 
by a breach of contrllct for which the grant was awarded. 

Senator DENNIS DECONOINI, 
U.S. Senate, 
Wa8hington, D.O. . 

ARIZONA STATE SENATE, 
PhoenillJ, Ariz., September 5, 1979. 

DEAR SENATOR DECONCINI: I was unable to attend the hearing conducted Sep· 
tember 1, 1979 in Phoenix on S. 1181. 

I do not have a copy of S. 1181, but I have the information that the bill would 
provide legislative authority for Indian tribes and States, Counties, and munici
palities to enter into compacts and agreements allocating civil and criminal juris-
diction and other regulatory autllOl;,ity. . 

To me this would be a great step towards brInging the various authorities in 
a state like Arizonn togE'thE'r to discuss and resolve the ii:'sues that generally 
brings about confrontations that in the past have brought great expense, in time 
and money, to all cOllcerned by being taken to court. 

I commend your efforts in sponsoring this bill, and look forward to the bill 
passIng both houses and finally being signed by the President for implementation. 
I am not sure of all the other provisions of the bill and will probably be writing 
to you at a later date, after I have had a chance to read and digest S. 1181. 

There is one thought I have which I feel would be ver.y lu,Ipful, however, I'm 
not sure how it can be stated in the bill. Indian people would be more at ease 
if the discussions and negotiations of the issues concerned are conducted on their 
reservation. Indian people are on the defensive when they are called to the Gover
nor's office, the Senate or House hearings, or any other location outside the reser
vation area. As a result, some issues which might not talm long to resolve in their 
home offices, arc not resolved or are long drawn out affairs. 

If there is some way that. wording can be inserted to conduct such negotiations 
on the reservations, that would certainly 11rovide the atmosphere for amiable 
and quicl;: resolution of problems between state and reservations. 

Sincerely, 

Hon. JOHN MELOHER, 
Ohairman, Seleot Oom'mittee on InrZian Afjai-r8, 
Senate Offioe Bllil(l-ing, Wa8hington, D.O. 

ARTHUR J. HUBBARD, Sr. 

U.S. DISTRIOT COURT, 
Denver, Oolo., Feb. 11, 1980. 

DEAR SENATOR MELCHER: The Tribal Chairman and attorneys for the Southern 
Ute Tribe and t11e Ute l\Ionntaill Ute Tribe have all sent me copies of your letter 
of January 18, 1980, and the Executive Director of the Colorado Commission of 
Indian Affairs has done the same. She has asked that I comment t.o you, and I 
do so by this letter. 

We on this court know full well how serious the problem is, and we have been 
working closely with tribal representatives to try to solve the very problems you 
ontline in your letter. Additionully, since I happen to be the Tenth Circuit repre
sentative on the Magistrates Committee, I have worked with that committee and 
with the Magistrates Division of the Administrative Office to face up to the prob
lems existing under the present state of the law. 

For what I believe is the ·first time in history, there has just been approved by 
the Magistrates Committee to be presented to the .Tndicial Conference a recom
mendation for creation of u magistrate's position with authority to sit in two 
districts-Colorado und New Mexico. The intent of this recommendation is to meet 
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the very problems you discuss, and fortunately Ohief .Tudge Bratton in New Mex
ico and I get along famously and we will have no problem in selecting .individuals 
who can serve in both districts and whose primary job will be to take care of 
cases arising on Indian Reservations. We hope that a New Mexico magistrate 
will SOOIl be authorized to help out in Colorado. 

One problem we face on which we would appreciate any help you can give us 
is that of court facilities. There just aren't any federal courtrooms close to the 
reservations but there is all abandoned postoffice in Durango which could be 
remodeled t~ take care of the space needs. Our relationships with the state courts 
are excellent, but they are short of space too. I have asked GSA to check out the 
Durango Postoffice for structural integrity, Ilnd I have been told that at a rela
tively low cost we could get a decent courtroom. We have full community support 
for this. 

I assure you that the judges of this court lmow of the problem which concerns 
you and I assure you that we have been ,Vorldng on a locullevel to do that which 
we can to meet that which is rapidly becoming a crisis. I also assure you that 
the committee on which I serve is also aware of that which IllU1lt be done, and 
if I can help you in any way, please let me know. 

Sincerely, 

Hon. JOHN MELOHER, 

FRED M. WINNER. 

MAYNES, BRADFORD & DUNCAN, 
Durango, 0010., Febl'ual'y 18, 1980. 

Ohairman, Seleot Oommittee on Ind;ian AfjOJir8, 
ScnMe Office Buil(ling, lVa81dngton, D.O. 

DEAR SENATOR MELOHER: I have been asl,ed by the Tribal Council for the 
Southern Ute Indiall Tribe to respo!l(l to your informative letter of January 18, 
1980, in Which you discussed your work on a bill would mitigate the present 
problems of federal law enforcement on Indiall reservations. The following is a 
brief statement which explains the Southern Ute Indian Tribe's position concerll
ing the expansion of powers of federnlmagistrates in Indian country. 

The enforcement of law and the preservation of order on Indian reser\'ations 
is a subject that rl'fiects the varied policies which the United States Government 
has applied to native Americalls throughout our nation's history. The Federnl 
Government has moved from policies of isolation of Indians, as evidenced by 
the passport laws of the early 19th cmtury, to those of assimilation and termina
tion found in the 1950's. Despite the policy, however, both the Congress and the 
federal juclicial system have justified their respective decisions concerning law 
enforcement on Indian reservations in terms of tIle federnl government's legal 
and moral obligations to protect the Indian peoples of the United States. The need 
for Congress to pass legislation which will preSErve the safety and welfare of 
Indians on resermtion lands has perhaps never been more acute in modern times 
than as it now exists in the wake of the Supreme Court's decision of Oliphant v. 
Suquami8h Imlian Tribe. 

In Oliphant the Supreme Court of the United States ruled that Indian tribes 
do not possess inherent authority to prosecute non-Indians for violations of tribal 
law within Indian country. The Court's decision placed the burden of protecting 
Indian persons and property from the unlawful actions of non-Indians firmly and 
exclusi\-ely in the hands of the federal government. The preservation of peace 
and order on Indian reservations must, therefore, be accomplished by federal 
prosecution of both felony and misdemeanor crimes nnder federal law in the 
United Sta tes judicial system. 

Though the Supreme Court's decision may have alleviated the need to resolve 
several due process issues, the practical result of the Iandmark ruling has been 
to substantially dilute the forces of law and order on Indian reservations. 
The Il'eogrnphical isolation of many reservations from urban centers and foom 
United States Attorneys' offices necessarily means that the prosecutorial viligence 
needed for preventative law enforcement is eSl'entiallly eliminated. When non
Indians 'are apprehended by trial 01' federal authorities, the seriousness of the 
offense in terms of the United States Attorney's priorities may appear insub
stantial; yet the repeated lack of prosecution of simple assaults or other rela
tively minor offenses destroys concepts of deterrence and community protection. 
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The credibility of tribal law enforcement personnel may be further undermined 
by situations which require the release of non-Indi~n violato1"S' yet result in 
incarceration aud tribal prosecution of tribal members. who commit identical 
offenses. 

Under the present system, the appointment Of a federal magistrate with juris
diction over Indian country can certainly improve the nppearance of federal 
judicial efficacy, on reservations. The limited powers posse~sed by federal magis
trates, however, reveal the cosmetic nature of magistrate protection to tribal 
members and tribal property. There is no question that increasing the judicial 
functions performed b~' federal magis,trates on Indian reservation lands will 
facilitate the fulfillment of 'tribal needs which so often seem to be ignored. 

Tn reference to the Southern Ute Indian Tribe, the documents which I ha\'e 
enclosed demonstrate the recent efforts of the tribe to secure the appointment 
of a United States magistrate for Southwestern COI01'1uI0 whose duties would 
include overseeing the enforcement of federal law on the Southern Ute Indian 
reservation. The reservation is approximately 400 miles from the United States 
Attorney's office and from the Unite(l States District Court in Denver. Because 
the reservation is in close proximity to several non"Indian communities, the 
enforcement of federal law on rellervation lands is vital to the continued safe
guarding of the Ute people and tIle!r culture. 

Upon learning of the pending movement to expand the magistrate powers in 
relation to Indi~n reservation land, the Tribal Council fo!' the Southern Ute 
Indian Trihe expressed its willingness, not only to submit any comments desired, 
but also to send representatives to testify before the Senate Select Committee 
on Indian Affairs 'about the serious need for expNliting federal prosecution of 
non-Indian violators of tribal personal and property rights. In l,eeping with 
the Tribal Council's wishes, we would greatly appreciate being kept nbren1;t 
of all pending bills regarding federal magistrates nnd their relMion to Indian 
tribal law enforcement, nnd if hearings are to bp held concerning this legi>:
laUon, we would appr~iate the opportunity to testify on behalf of the Southern 
Ute Imlian Tribe. 

If I can be of any furtherassistunce or if more detailed comments are desired. 
please do not hesitate to contact me. 

Sincerely, 

Hon. FRED WINNER, 
U.s. Oourthou8C, 
DcnvCl', Oolo. 

THOMAS H. SHIPPS. 

MAYNES, BRADFORD & DUNCAN, 
Durango, 0.010., October 80, 19'19. 

DEAR .TUDGE WINNER: On June 12, 1979, the Southern Ute Trlbol Ohairman, 
pursuant to a letter, requested the appointment of It United States Magistrate 
with jurisdiction o,'er crimes committed by non-Indians ngainst Indiau persons 
and property on the Southern trtp I!l(linn l'esermtion. 'rhat letter reconnted the 
jurisdiC'tlonaQ c1ifficultieR focing Indian tribes which Itttempt to protect themselye~ 
from non-Indian violntors through trihollaw enforcement mechanisms. The tribal 
chairmon referred to an Opinion of tIw Solicit'or of the Del1!lrtment of the Interior 
of April 10, 1978, which 11rovided thnt the fedt'ral gO\'ermnent possesse& exelusive 
jurisdiction over non-Indians who violate federal enclave law by commiting 
crimes against Indians and their propert~· on reservation lands. 

Since that time a memorandum filed hy the Department of ,Tustice in the 
lTnited States District Court fol' Nt'\\' Mexico in a case styled ilfrscalel'o A/Jnohe 
'l'r;be v. Hrll, has been published in Q Indinn Law Reporter 1(-1 (August 12,1970). 
The memorandum alleg-es that states have juriRdiction over "victimless" crimes 
committed by non-Indians on Inoilln lands. The memoraudum further suggests 
that where Indian viC'tims are the ohject of non-Indiun unlawful activitr. the 
federal goyernment's jurisdiction is no longer eXClusive, but rather concurrent 
with state jurisdiction. There is little dispute, however, that the federal goyern
ment possesses jurisdiction, albeit concurrent, oyer offenses committed by non
Indians against Indian l1Cl'sons or property. The conclusion of the jurisdictional 
debate concerning Indian reservation lands will apparently be some time 
arriving. 

In the meantime, the Southern Ute Indian Tribe is sorely in neea of an effective 
law enforcement system as it relates to non-Indians. The town of Ignacio, which 
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is inhabited primarilY by non-Indians, is located almost in the middle of the 
reservation. OffeRilcr. a g'linst Indians and their property committed by non
Indians occur frequently. In the wake of OUpllant v. Suquarnis7L Tribe the tribe 
is helpless and vulnerable to such occurrences. The present federal mechanisms 
are inadequate to protect the tribe, primarily because of the SUbstantial distance 
between the Southern Ute Indian Reservation and the nearest federal district 
court. In addition, the state lacl;:s the resources to prevent "victimless" crimes 
on reservation lands, and even assuming the state's wherewithal to assume such 
commitment, the Southern Ute Indian Tribe would be reluctant to concede such 
jurisdiction because of the ultimate implications for erosion of tr.ibal and federal 
power over Indian lands. The present situation is one in which the Indian wards 
are sincerely in need of the protection of their federal guardians. I respectfully 
request that the Court appoint a United States Magistrate with jurisdiction over 
the Southern Ute Indian Reservation, and neighboring reservations, so that the 
peace and safety of this proud people will continue to be protected. 

If I can be of any assistance to you in this matter, please contact me. Tribal 
representatives have renewed their offer to assist in any way desired to accom
plish their request. 

Sincerely, 

Re S. 1181. 
Hon. JOHN MELCHER, 
Russell Senate Office Bll·ilding, 
Washington, D.O. 

FRANK E. (SAM) MAYNES. 

LAKE COUN'ry, MONT., March 10, 1980. 

HON. SENATOR: This commission has studied the above-referenced legislation 
with great interest. Although it has shortcomings of ommission due mostly to 
brevity we must endorse this as an approach in the propel' direction. 1Ve share 
a good deal of services and discourse with the Confederated Salish and Kootenai 
Tribes und, in the past, have patched together some fairly worlmble agreements. 
Proper authority to enter into further compacts and agreements could mean a 
more efficiently functioning jurisdiction especially if federal funding assistanc~ 
is made a vailn ble to reel in the slack. 

One criticism of this bill lies mainly in the funding strategy (Sec. 102). Our 
situation is unique tu mnny in that we have, for some time, provided uncompen
sated services to our Native American population that are not otherwise locally 
available to them from federal ~ources. rVe have managed this with no small 
amount of fiscal duress, and we have every intention of continuing to do so. 
We are concerned that the guidelines for implementation and funding of these 
compacts as presently written may penalize our operations because we assumed 
these "obligations" before funding was available. 

As an example we cite the case of our county-wide refuse disposal program. 
This program is funded by a $12.00 per year special assessment on dwellings in 
the county (businesses are assessed ()n a per ca:>e basis). NeedleSS to say Indian 
housing, including H.U.D., IndiyiduaQ Tl'ust & Tribal Trust Homesites are exempt 
from this assessment, but the occupants are free to use our collection and 
disposal facilities. There are in the neighborhood of 1100 such units in our 
jurisdiction plus a number of Tribally owned businesses. 

'1'he loss of some $14,000.00 ·of revenue a year may seem an insignificant amount 
but a few thousand here and there in other similar programs over a sustained 
period can add up to some real money! We have conferred with the Tribal 
Council on this and they have agreed to support efforts to adequately compensate 
Lake County for our loss. Hence, our concern that our abiUty to meet service 
demands in the past on short funding not jeopardize our chances of obtaining 
future appropriations. 

Thank you for the opportunity to comment and for your effort on behalf of all 
citizens in our area. 

Sincerely, 

62-696 0 - 80 - 27 

WESLEY LEISHl\fAN, 
Ohairman, Board of Oounty OommissionC1's. 
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NATIONAL ASSOOIATION OF ATTORNEYS GENERAL, 
Washington, D.C., March 11, 1980. 

DEAR SENATOR MELOHER: It has come to our attention that the Senate Select 
Committee on Indian Affairs will be holding hearings on several items affecting 
Indians on March 17-19, 1980. Since one {)f the questions being considered is 
the propriety of the retrocession provision in S. 1722, I thought you should be 
aware of the position taken by the National Association of Attorneys General 
in relation to that issue. Attached is the section of our Final Report on the 
Criminal Code relating to Indian Jurisdiction. The complete Report was mailed 
to your office two weeks ago. 

While the Association is primarily concerned about the wisdom of retroces
sion without the consent of all affected parties, we believe that other inequities 
could result under such a system. It is our hope that your Committee will rec
ommend changes to alleva te the deficiencies in the current language prior 
to consideration of S. 1722 by the full Senate. Additionally, may I request that 
the Association's statement on Indian .Turisdicti{)n be made a part of the perma
nent hearing record so that it is availalJlle to other Members and interested 
individuals. 

If you should have any questions or comments, please do not hesitate to let 
me know. 

Respectfully yours, 
C. RAYMOND MARVIN. 

Enclosure. 
INDIAN JURISDIClTION 

The Association opposes two provisions in the Senate bill which would radically 
alter existing law. The first would permit an Indian tribe, without the consent 
of the affected state, to require that the federal government reacquire criminal 
jurisdiction over certain Indian reservations. Under current law, such a 
retrocession of state jurisdiction or, conversely, an extension of state jurisdic
tion, would require both the consent of the state and the affected tribe. In our 
view, this state of the law should persist. We believe jurisdiction in this area 
ought not to be removed from the states until Congress had demonstrated a 
compelling federal interest in such a change. We know of no justification pro
vided for diminishing or altering state jurisdiction in direct contradiction with 
previous decisons of the Congress and the Supreme Court. Further, such a change 
would result in unequal treatment being applied to Indians and non-Indians 
on Indian reservations. This is true because the state's citizens living outside 
the reservation would be subject only to state jurisdiction while non-Indians 
living in Indian country could be subject to federal jurisdiction. This means that 
two people committing the same offense may receive different sentences based 
solely on the geographical location of their homes. The principles of consistency 
that Congress seeks to achieve through codification would be demeaned if it were 
possible for two citizens to be prosecuted, tried, and sentenced under different 
laws solely because one happened to buy a home in Indian country. We are also 
concerned about the way in which all of this will be accomplished. Currently 18 
U.S.C Sec. 1152 proyides for federal jurisdiction in situations where a crime is 
committed in Indian country by a non-Indian against another non-Indian. The 
Supreme Court, however, in tile MoBratney decision has held that the states have 
jurisdiction over such offenses. While Section 144(b) of the Senate bill provides 
that nothing in the legislation is intended to diminish, expand, or otherwise alter 
state or local jurisdiction oyer offenses within Indian country, this rather clearly 
stated intention not to reduce state jurisdiction is undercut by the Senate Report 
which indicates that the bill is intended to overturn MoBratney. Since many 
reservations include a non-Indian population Which greatly exceeds that of the 
Indian population, this decision would have the effect of permitting a minority 
to determine for the majority who will have jurisdiction over criminal activity 
in the area. Such a system is neither fair nor appropriate and the Association 
therefore urges the Congress to adopt the House formulations in this area 
which reflect the jurisdictional framework in place in current law. 
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COUNTY OF ROOSEVELT, 
OFFICE OF COUNTY COMMISSIONERS, 

Wolf Point, .iI1ont., .iI1arcl~ 14,1980. 

Ohairman, Senate Seleot Oommittee on Indian AtJair8, 
Senate Offioe BttUding, Washington, D.O. 

SIRs: Due to the excessive cost of travel etc., to attend hearings scheduled 
March 17, 18 and 19, 1980, and due to the lateness of the Notice of Hearings, 
dated February 29, 1980 and received by the Board of Commissioners March 7, 
1980, we will be unable to attend in person. We question why the State, County 
and City Officials were not notified as soon as were the Tribes (letter dated 
January 18, 1980 asldng for comments or suggestions by February 15, 1980.) 

We, the elected officials basically approve the concept of having a Federal 
Magistrate to provide the processing of criminal cases arising on the Indian 
Reservations. We favor all having the same laws and being controlled by the 
same laws. We feel that a Federal Magistrate will serve the purpose of some 
jurisdictional disputes today and until such time as all of the people of this 
country are governed by the same laws, and have the same equal rights and 
benefits and responsibilities of society as we know it today in these United States. 

JAMES R. HALVERSON, 
Ohairman, Board of Oounty Oommissioners, 

Roosevelt Oounty, .iI1ont. 

BOARD OF COUNTY COMMISSIONERS, 
Ohouteau Oounty, .iI1ont., .iI1arch 10,1980. 

Re Tribal jurisdictional problems. 
Senator JOHN MELCHER, 
Senate Office Building, 
Wash'ington, D.O. 

DEAR SENATOR: Thank you for taking the time to meet with our County Com
missioner group t.his past week. Our group certainly concurs in the idea that 
we do not need more regulations in the implementation of General Revenue 
Sharing Funds, in fact when we call for bids in our respective counties the regu
lations of the Davis-Bacon Act are counter productive to the actual bid, because 
of the increased cost of complying with those specific regulations ... We concur 
in the idea of working towards balancing the Federal Budget-and in order 
to do so, it would appear to us that the $82 billion Categorical Aid funding is 
the most logical place to cut-in order to continue G.R.S. 

1'he ot,her issue that was discussed of "Jurisdictional problems on Indian 
Reservations" affects many tri,bes and states across the nation. The matter of 
a "Special Federal Magistrate" to cope with law and order problems is not 
definitive enough for some of us to understand how it will improve-over the 
present system. It would appear to me that there should be a uniform code 
of law for all reservations, so that all law enforcement agencies (state & county) 
would lmow where t.hey stand. Is it possible that a "Federal Magistrate" is 
trying to worl, with the various tribal police officers will find themselves in an 
adversary position-so that the crimes on the reservation would go unchal
lenged? The problem of cross-deputization has not been acceptable (generally 
speaking), because the tribal leaders are not in agreement, and many county 
sheriffs feel that the liability for false arrest is untenable. Although it may 
not seem to be pOlitically acceptable at this time; it appears to many of us 
that-the Indian tribes should be paid off once and for all, and that the reserva
tion boundaries be dissolved. We should in fact ALL BE AMERICANS subject 
to the same laws. This matter of a 'dual citizenship should be abandoned, if 
the Civil Rights Act is proper for citizen me-it should also be proper for the 
citizen on the reservation. If any of us have the right to vote in local-state 
and federal elections we should also be accountable to the tax, and to those 
offices so elected. We are aware that there is no easy answer to this most volatile 
problem; however the fact that our Nation's policy on Indian Affairs is tending 
to build "ghet.tos" on some of our Indian reservations-which in turn are going 
to present more problems. 

Respectfully, 
DALE L. SK.A.ALURE. 



Senator JOHN MELCHER, 

416 

NORTHERN OHEYENNE TRIBE, INC., 
Lame Deer, Mont., March 4,1980. 

U.S. Senate, Select Oommittee on Indian Affairs, Washington, D.O. 
DEAR JOHN: Thanks for your letter of January 18, 1980 concerning a more 

effective law enforcement system in Indian country. We support your efforts 
and have pushed the same idea since the problem surfaced after Oliphant. 

Two months after the OUphant decision the Northern Oheyenne Tribal Coun
cil requested that the federal magistrates handle all non-Indian crime com
mitted on our reservation. A copy was sent to your office. Since we cannot try 
non-Indians criminally through our reservation courts, our only alternative 
is Ii strengthened federal system. If magistrates and the U.S. Attorneys office 
would prosecute non-Indians for misdemeanor or victimless crimes the void 
created by the Supreme Oourt in OUphant would be filled. 

We're glad you are pushing this John. 'Giving the U.S. Attorneys and magis
trates more power and more funding to adequately handle non~Indian crime 1s 
urgently needed by federal legislation. 

Very truly yours, 

Hon. JOHN MECHER, 

ALLEN ROWLAND, 
President, Northern Oheyenne Triba,l 001tncil. 

HOVIS, COCKRILL & RoY, 
Yalcima, Wash., January ~8, 1980. 

Ohairman, Select Oommittee on Indian Affai1's, U.S. Senate, Washington, D.O. 
DEAR MR. OHAIRMAN: Responding to your letter of January 18, 1980 regarding 

criminal jurisdiction over non-Indians on Indian Reservations. I llll.ve served 
the Yakima Indian Nation in the State of Washington as a attorn<JY for twenty
five years and write you from that aspect. l\fy client, the Yakima Indian Nation, 
may wish to write you, but these views are mine. 

I respectfully submit that there is little remedial legislation that can be 
effecti,'e until jurisdiction over crimes committed by non-Indians on the reserva
tions is placed within the sovereignty of Indian tribes by Congress. Oongress will 
not legislate regarding need and federal prosecutors or police agencies will not 
give this need appropriate attention. For example, a trespass bill is one of the 
crying needs on Indian reservations. This need is recognized, but Justice and 
Interior have failed to present legislation and the Indian's previous efforts to 
insure passage have not been successful. 

Likewise, did you lmow that the Federal Bureau of Investigation rates inves
tigations on Indian Reservations below investigations off Indian reservations? 
Likewise, did you know that the office of Legal Counsel, Department of Justice, 
has given instructions to United States attorneys that limit prosecutions on 
Indian Reservations? I would suggest that you request that the Department of 
Justice and the Federal Bureau of Investigation furnish you forthwith all 
written instructions regarding investigation and prosecution of criminal matters 
within Indian reservations. 

The Indian Civil Rights Act will protect against abuse by tribes. However, 
if you feel that there is a further need for protection provided that the tribes 
can prosecute only after a certain period has passed without the United States 
or state authorities filing charges. This will give these officials first opportunitY 
lUId should provide impetus for prosecution. It will also give such legislation 
a political chance of passing. 

It seems to me that this is a practical solution and one that should be free from 
legitimate objection. If the United States and States have first opportunity to 
charge under existing jurisdiction and the tribes chance comes later as the only 
way of punishing the wrongdoing, it would seem, that no one should object. 

Sincerely yours, 

Senator JOHN MELCHER, 

JAMES B. HOVIS. 

THE HOPI TRIBE, 
Oraibi, Ariz., February 19, 1980. 

Ohairman, Senate Select Oommittee on Indian Affairs, U.S. Senate, Wash
ington, D.O. 

DEAR SENATOR MELCHElt: On behalf of the Law and Order Oommittee of 
the Hopi Tribal Oouncil I am responding to yoUI' letter of January 18, 1980 
regarding the proposed Bill to amend the Federal Magistrates Act. 
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In the past few months I have attended hearings on jurisdictional issues 
affecting Indian reservations and have been simultaneously alarmed and dis
mayed at the testimonies I have heard. Some tribes have such poor coopera
tion with county and state law enforcement, the FBI, federal magistrates and 
Assistant U.S. Attorneys as to cause the "potential for lawlessness" about which 
you write. 

Perhaps due to its extreme isolation but also due to good working relation
ships that have been developed between the Bureau of Indian Affairs (BIA) 
Hopi police and local sheriffs, the Hopi Tribe does not presently have the serious 
problems faced by other tribes. However, there are many questions about juri~
diction over non-Indians that have been raised since ,the Oliphant Decision. 

For example, under federal statutes the BIA police may cite non-Indians into 
federal court for violations of wildlife provisions. The Tribe cannot prosecute 
non-Indians for such offenses (if the offenses are designated as criminal) and 
there is a good probability that the U.S. Attorney's office might not find such 
cases serious enough to merit federal prosecution. III the mea!'time, "Hdlife 
on the Hopi reservation continues to be unlawfully hunted. 

At the present time, the Hopi Tribal Prosecutor, following guidelines set forth 
by the Assistant U.S. Attorney in Phoenix, Arizona, is able to prosecute Indians 
for violations of the Major Crimes Act whose case are tranferred back to the 
Tribe. The Tribe's Ordinance 21 includes most offenses listed in the Major 
Crimes Act, but as you noted, the maximum sentence is '$500 and/or six (6) 
months in jail. If multiple or lesser included offenses are involved, a defendant 
if found guilty could receive a six-month sentence and/or $500 fine for each 
offense, which sentence would probably be more severe than if the individual 
had been convicted and sentenced in federal court. 

This is not the perfect solution it might appear to be though, due to the in
adequate correctional facilities available to the Hopi Tribe and due to the 
possibility of there only being one offense involved which then limits the 
court's sentencing range. 

There are other breakdowns in the system with which the Tribe is currently 
faced. Though "carnal knowledge of any female, not his wife, who has not at
tained the age of sixteen" is an offense under the Major Crimes Act, carnal 
knowledge of a male minor is not. The Hopi Tribe does have an offense involv
ing sexual contact with any minor however, again, the mximum sentence would 
be six months and/or $500. Six months in the Hopi detention facility will not 
in any way rehubilitate such an offender, 

We are concerned as to how you propose to delegate authority to magistrates 
on reservations. Would the position be full-time or on a circuit? Could a Tribal 
.Tudge be appOinted as a federal magistrate? Would sentences be served in 
tribal or federal institutions? Would federal or state rehabilitative programs 
he used as alternative sentences? 

Your question to us as to how much authority should be delegated to federal 
magistrates appears to already legitimize the presence of a magistrate on a 
reservation, a question which should more appropriately be addressed in testi
monies at public hearings. It is possible that delegating authority over non
Indians to federal magistrfltes might make a reversal of the Oliphant Decision 
unlikely. It is the Hopi Tribe's position that the jurisdiction over all persons 
within its boundaries belongs to the Tribe. 

Please keep us informed as ·to the dates and sites of hearings on the Bill. We 
look forward to further correspondence with you on these matters. 

Sincerely yours, 

Hon .• TOHN MELOHER, 

STANLEY HONANIE, 
Vice Ohairman, Hopi TribaZ Oo·uncU. 

THE HoPI TRmE, 
Oraibi. Ariz., February 20, 1980. 

Ohai1'lnan, Select Oommittoe on Indian Affairs, 
U.s. Senate,\Washington, D.O. 

DEAR SENll.TOR MELCHER: Please find enclosed a copy of the comments offered 
by Mr. Gary Thomas, Tribal Prosecutor. 

The Hopi Tribal Law & Order Committee supports the comments offered by 
Mr. Thomas and hopes that full consideration be given to his comments. 

The Law and Order Committee feels that given certain powers or jurisdiction 
by the Federal Government to the Hopi Tribe will give our people a larger 
sense towards tribal sovereignty as well as self-determination. 
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The committee supports your efforts to work towards the goals which your 
committee has set and wishes that you accomplish those goals. 

I apologize for the late submission of the comments, but hope due considera
tion is given them. 

Sincerely, 

Enclosure. 

HERMAN G. HONANIE, 
Oommittee Slat! Director tor 

Hopi Tribal La1v and Order OommUtee. 

OSBORN, THO}.fAS & VARBEL, 
Phoenia:, A1·iz., February 11, 1980. 

MEMORANDUM 
Re Senator Melcher's letter. 
To Law and Order Committee. 
From Gary L. Thomas, 'Prosecutor. 

I offer the following comments on Senator Melcher's letter of .January 18, 1980: 
The simplest approach to prosecuting non-Indians who commit misdemeanors 

within the Indian reservations, is to delegate federal jurisdiction to Tribal 
Courts to adjudicate these misdemeanants. The offenses are generally against 
the peace and dignity of the reservation occupants and not against the interests 
of the federal government. But for the Oliphant decision, the offenses would 
naturally fall within the police powers of the tribe. 

Tribal prosecution and punishment for misdemeanors committed by non
Indians would be treated in the same fashions as misdemeanors are handled for 
Indian offenders. Reyiew of Tribal Court decisions would be undertaken pursuant 
to 25 U.S.C. Section 1303. Punishments would fall within the limited range of 
sentencing now permitted under 25 U.S.C. Section 1302. Most tribes are willing 
to exercise such jurisdiction without hesitation. Certainly, the Hopi Tdbe 
is prepared to entertain such prosecutions. 

As to the matter of lacl, of prosecution of Indians for Major Crime Act viola
tions, I suggest that closer cooperation between the U.S. Attorney and the Tribal 
prosecution officers would close the gap between non-prosecution by federal 
authorities and tribal court prosecutions. Some offenses may not require fecleral 
prosecution; in other cases, federal prosecutions lllay be desireable because of the 
longer sentences that may be imposed by the federal courts. Nevertheless, the de
cision to prosecute or clecline to prosecute should be a joint decision or, at least, 
be the subject of guidelines agreed upon by both the tribe and the federal 
authorities. 

The U.S. Attorney for Arizona has promulgated guidelines on the subject of 
prosecutions in Indian Country. Unfortunately, the guidelines were not drafted 
with input from the Hopi Prosecutors office, but they do represent an example 
of the guidelines suggested herein. 

The goal of closer cooperation is to make the decision to prosecute a jOint 
federal/tribal decision particularly where the defendant is an Indian. Again, 
except where purely federal interests are at issue e.g. interstate transportation 
of stolen goods, narcotics tramc, etc., the prosecution is entertained in the inter
est of the reservation residents i.e. for their health and welfare, not for federal 
interests. 

Even assuming federal prosecution is declined in a jOint decision, the coopera
tion should further extend to assistance in prosecution through access to evi
dence and investigation results. 

With respect to the proposed amendments to the Federal Magistrates Act. I 
believe they miss the point. The jurisdictional problems and non-prosecutions are 
not caused by lack of federal forullls; they stem from federal failures to exercise 
the jurisdiction outlined in the Ol'iphant decision. Proyiding additional federal 
forums does not address the issue of failure to prosecute. The answer lies in ex
ercising the jurisdiction that is already there. 

To that end, I would suggest the appointment of Special Prosecutors to act 
where the U.S. Attorney has not acted or cannot act. I do not know why the U.S. 
Attt:Jrney would decline to prosecute except for lack of manpower or lack of in
terest. Where the Dedendant is an Indian, the tribes haye the option of pressing 
tribal prosecutions, but where the Defendant is non-Indian and declination or non
agrL sive prosecution result, the tribe has no further option, e\'en though the vic
tim or property may have been Indian. 
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Special Prosecutors would pursue the Tribal interest in seeing justice done and, 
at the same time, exercise the jurisdiction possessed by the United States. Further, 
Special Prosecutors would make up for manpower shortages for reservation cases 
by being called only when required. In short, they would act where the tribes can
not act (prosecution of .non-Indians on the reservation) and act where the U.S. 
Attorney does not care to act (Indians and non-Indians committing serious crimes 
witllin the reservations). 

The comments and suggestions have not been: set forth with specific detail on 
their operation, but they do set forth viable alternatives to remedying the short
comings in the present scheme. What is particularly not desired is any extension 
of State criminal and civil jurisdiction over the India.n reservations. The tribes, 
in cooperation with the federal government, can protect those interests they both 
share-the health, safety and welfare of the reservatio.n residents. This can be 
accomplished through directing federal authority where it can be best applied. 

Respectfully submitted, 

U.S. SENATE, 

GARY L. THOMAS, 
Ohief Pr08eoutor. 

THE BLAOKFEET TRIBAL COURT, 
Browning, Mont., February 18,1980. 

Seleot Oommittee on Indian AfJair8, 
Wa8h'ington, D.O. 

DEAR SENATOR MELOHER: This letter is in response to the issue of a Federal 
Magistrate on Indian Reservations. 

Since the U.nited States ,Supreme Court decided the Oliphant v. Suquamish In
dian Tribe, and the refusal of the Glacier County Attorney as well as the U.S. 
Attorney to act on matters arising on the Reservation involving non-Indians only 
adds to the frustratio.n of non-Indians and Indians alike. 

Prior to this decision there wasn't that big of a problem on the Blacldeet In
dian Reservation, because Indians and non-Indians alike almost always came to 
the Tribal Court since it was the most convenient effective furum for the affected 
~ti_ . 

Realizing that Tribal Courts are limited to a six month Imprisonment and/or 
$500.00 fine, and in many instances where the U.S. Attorney referred cases back 
to the Tribal Court, this was felt to be a just sentence by the victims since the few 
cases that the U.S. Attorney handled the defendants were usually given proba
tion or suspended sente.nces. 

The Blacl,feet Tribal Court and the Blackfeet Tribal Government, in exercising 
its Sovereign Powers, plays an important role in distributing Justice to all its 
members and residents alike. 

This is supported by the fact the Tribal Court in 1979 handled a total of 5,285 
cases of various types. 

As you can see, Tribal Courts are more tha.n adequate to handle their problems 
and a Federal Magistrate with its limited authority would only be an added 
burden rather thnn a deterrent to crime. 

However, to develop effective Justice Systems a strategy must be drawn: 
Tribal, State, and Federal Governments must understand and recognize their 
respective roles; Jurisdictional vacuums must be eliminated; and Tribes must 
be equipped with the resources necessary to provide for the General Welfare of 
Indians and non-Indians alike residing on or neal' reservations. 

If you have any further questions in regard to the Federal Magistrate or roles 
of the Blackfeet Tribal Court, please do not hesitate to contact me at the Black
feet 'Court, P.O. Box T, Browning, Montana 59417. 

Sincerely, 

Hon. JOHN MELOIn:n, 

JAOK AFTER BUFFALO, 
Judge, Blaokfeet Tr·ibal 001lrt, 

Blaolcfeet Indian Re8ervation. 

STATE OF COLORADO, 
COLORADO CoMMISSION OF INDIAN AFFAIBS, 

Denver, Oolo., February 20, 1980. 

Ohairman, Senate Seleot Oommittee on Indian Affairs, Senate Office Building, 
Washington, D.O. 

DEAR SENATOR MELOHER: Thank you for giving the Indian Nations Indian 
organizations and other interested parties the opportunity to voice thei; opinion 
and make recommendations in the area of criminal jurisdiction. 
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The Colorado Commission on Indian Affairs was created in July of 1976 
by the Colorado General Assembly and is mandated to provide liaison between 
the State-Federal and Tribal Governments of this state. In carrying out the 
mandate of the law, the Commission is involved, to date, in trying to alleviate 
some of the very criminal jurisdictional debates you discussed, on the Southern 
Ute and Ute Mountain Ute Indian Nations whose reservations are largely 
within the boundaries of the State of Colorado. 

The Ute Nations as well as the Chief Judge of the United States District 
Court, District of Colorado have submitted their comments and recommendations 
to you. The Commission on Indian Affairs is in full support of t'heir responses 
and are delighted that the issues facing the Indian Nations are going to be 
addressed. 

Enclosed for your consideration are comments and recommendations from 
George Armstrong, Tribal .Judge of the Ute Mountain Ute Nation. 

If we can be of further assistance to you, please do not hesitate to contact 
this office. 

Best wishes on your endeavors. 
Sincerely yours, 

Attachment. 

Ms. MARILYN YOUNGBIRD, 

MARILYN YOUNGBIRD, 
liJwe01ttive Direotor. 

UTE MOUNTAIN TRIBE, 
T01vaoo, Colo. 

Eweontivo Direotor, Colorado Comm·ission on Indian Affairs, State Of Colorado 
E(1)oontivo Chambers, Denver, Colo. 

DEAR Ms. YOUNGBIRD: Thank you for your letter of February 1, 1980 with 
the enclosures from Senator Melcher of M'ontalla concel'lling possible legislation 
in the Congress. I would like to pass on to you several observations which you 
may feel worthy of forwarding on to Senator Melcher. 

The U.S. Supreme Court decision in Oliphant y. Suquamish bl<Uan Tribe, in 
my opinion, only affects criminal jurisdiction of non-Indians on the reservations 
and does not affect civil jurisdiction or juvenile court jurisdiction. In the last 
ten years, Tribal Judges all oyer the western United States, through the 
assistance of the LEAA, have been receiving continuous and proper education 
concerning the operatioll of their Courts and the laws of the Federal Govern
ment and the Tribes. Many Courts have become quite sophisticated and are, at 
least in this Judge's opinion, on a par with many State Courts of limited juris
diction. As is stated in Senator Melcher's letter great difficulty has been expe
rienced in obtaining the assistance of the U.S. Attorney's office in prosecuting 
eyen the violations of the Major Crimes Act, and at least in Colorado about the 
only cases which are being prosecuted are m)lrder and assault upon a Federal 
Officer. 

I believe it important that the Congress of the United States grant to Indian 
Tribes who have courts of record and have legal counsel available, either as 
the Judge or as Prosecutor, territorial jurisdiction of all matters on a status 
of a misdemeanor occurring within the out-boundaries of a reservation except 
in organized cities and towns which may have grown up during periods when land 
was open to patent within the out-boudaries of the reservation. Two examples 
of this are the Town of Ignacio, Colorado and the Town of Rooseyelt, Utah. 

Congress should also resolve the problem of the limitations on Tribal jurisdic
tion being limited to six month's imprisonment and $1,000 fine in Tribal Courts, 
especially in the fields of embezzlement by Indians of funds of a Tribe. Example·: 
On the Navajo ReserYation there have been many cases involving the embezzle
ment of Tribal Court funds by Tribal Court CIerI,s which were the property of 
the Tribe itself. This has also occurred on the Ute Mountain Ute Reservation, but 
no prosecutions ever are had. AggraYated assault involving members of a Tribe 
are very, very seldom prosecuted in Federal Court. 

Senator Melcher is a strong favorite of using the F.ederal Magistrates Act and 
where there are Tribal Judges who are attorneys and licensed to practice before 
n District or Circuit Court of Appeals, I >believe it would be advisable that such a 
judge could wear two hats, namely, the Tribal hat and a Federal Magistrate's hat. 

Because of the fact that I just received your letter of February 1, 1980, and I 
note that you need some input immediately so that you can respond to Senator 
:\Ielcherbefore February 15th, I would greatly appreciate it if I could be advised 
as to where he might intend to hold hearings as I certainly would like to be pres-
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ent and offer testimony concerning any Act covering the question of criminal 
jurisdication or the handling of non-Indian violators on the reservations. 

Very truly yours, 

Hon. JOHN MELCHER, 

--- --_., 
Ute Mountain Ute, 

Triba~ Oourt Judge. 

MICCOSUKEE TRIBE OF INDIANS OF FLORIDA, 
DEPARTMENT OF PUBLIC SAFETY, 

Miami, Fla., Februal·1/1,1980. 

U.S. Senate, Select Oommittee on Indian AtJairs, 
Washington, D,O. 

DEAR Sm: In response to your letter dated January 18, 1980, I offer you the 
following information that I hope will shed some light on a very complex matter. 

The Permit Area of the Miccosukee Tribe of Florida lies within the boundaries 
of the Everglades National Park. This strip of land is ihome for approximately 
500 members of the Miccosukee Coummunity. 

The Miccosukee Police Department provides law enforcement services to the 
community as well as the non-Indian Tribal employees and approximately 
250,000 non .. Indian visitors per year to the Tribal commercial enterprises, and the 
adjacent recreational facilities in the Everglades National Park, and surrounding 
areas. 

To effectively deal with the multitude of problems concerning Solate and Federal 
jurisdiction, the fallowing actions were taken: . 

1. Through the cooperation of the Department of the Interior" National Park 
Service, Officers of this Department, after completing a background inYestigation 
and meeting the training requirements, were c01ll.lllissioned Deputy National Park 
Rangers with law enforcement authority. 

2. l\fembers of the Department received commissions as Deputy Special Officers 
of the Bureau of Indian Affairs. 

3. A contract fl1r concurrent jurisdiction was negotiated between the Tribe and 
Dade County, Florida. This gaye law enforcement authority to officers of the 
Department on a tract of land which parallels the Tribal Permit Area. 

4. An agreement was reached with the office of the United ·States Attorney, 
Southern District, in' which they agreed to prosecute misdemeanor and felony 
complaints which occur within the boundaries of the Tribal Permit Area. (see en
closure) 

Within the past year severaIJ. arrests of Indians and non-Indians were made by 
this Department which were processed through the Federal and State Court 
systems. This was accomplished w~thout eJl..-periencing any serious problems. 

I attribute this success to two reasons: 
(a) The lligh professional standards set by the Tribe in that all offiecrs must 

be Certified by the Florida Police Standards and Training Commission. 
(b) The high level of cooperation the Tribe has received from the Office of the 

U.S. Attorney in responding to the problem. 
I hope I haye giYen you some insight into how the Tribe has attempted to over

come some of the obstacles which presented themselves. 
If fu.rther information is required to clarify any of the above facts please con-

tact me. . 
Sincerely, 

Enclosure. 

ANTHONY G. ZECCA, 
Ohief Of Police. 

MICCOSUKEE TRIBE OF INDIANS OF FLORIDA, 
DEPARTMENT OF PUBLIC SAFETY, 

Miami,Fla. 
SPECIAL INSTRUCTIONS NO. 5 

(Amended December 4,1978) 

As a result of telephone calls with U.S. Attorney Alan Weisberg on June 21, 
1978 and December 4, 1978, it has been mutually agreed upon that the Assimilative 
Crimes Act as embodied in Title 18 Section 13 of the U.S. Code will be utilized for 
l1.l\Y act or omission occurring within the Miccosukee Permit Area which, although 
not made punishable by any enactment of Congress, would be punishable if 
committed or omitted within the jurisdiction of the State of Florida. 
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The procedure to be followed in such an instance will be: 
1. A violation of law, not punishable by any enactment of Congress but which 

is punishable under Florida statutes, must have occurred within the Miccosukee 
Permit Area of the Everglades National ParI;:. 

2. Sufficient cause for effecting the arrest must be established I.e.-a prima 
facie case. 

3. The violation of law must not be in conflict with federul policy or laws. 
4. The U.S. Attorney on duty will be contacted by telephone and the facts 

explained to him in accordance with the attached format. In adclition, the officer 
should have the following information available for the U.S. Attorney: 

(a) Telephone number of i\I.P.S.D. (223-1600), 
(b) Subject's last, first, and middle names, 
(c) Subject's address, 
(cl) Subject's age, 
(e) Subject's marital status, 
(f) Subject's family status (children, brothers, sisters, parents), 
(u) Subject's places of residences for last 3 years (if possible), 
(h) Subject's employment record for last 2 years (if possible), 
(i) Prior arrest record (if available), 
(j) Details of the offense committed. 
5. If the U.S. Attorney on duty declines to prosecute and/or refuses to contact 

U.S. Attorney Weisberg, the Police Officer concerned will contact U.S. Attorney 
·Weisberg at his h(;me by telephone. 

6. The Polica Officer concerned, after acceptance of the case for prosecution 
by the U.S. Attorney, will recommend to the U.S. Attorney whether the person 
arrested sbould be admitted to bail on his own recognizance, be permitted to 
post surety bond or be incarcerated. In the event the Police Officer recommends 
a release on surety bond rather than a personal recognizance, or no bond, he 
shoulcl justify his reasons therefore. (I.e.-Prisoner is unreliable or unkonwn or 
is creating a disturbance or acting in such a manner as to endanger the life, 
health or property of the community and should be removed from the area.) 
The Police Officer, if he recoJUmends a surety bond, will ulso recommend the 
amotlI1 t of bond. (Le.-$50, $100, $250, etc.) 

7. The Police Officer will then await a return telephone call from the U.S. 
Attorney who, ufter consultation with Judge Palermo of the U.S. Magistrates' 
Court, will either authorize the Police Officer to release the prisoner on his own 
recognizance, or OU a surety bond in a specific amount, or to incarcerate the 
iIl(lividual if so ordered or the prisoller is unable to post u surety bond. 

S. If the prisoner is to be incarcerated, he will be delivered to the U.S. 
Marshal's lockup at 300 N.E. 1st Avenue (Post Office Building), 2nd l!'loor if 
delivery can be effected between 9 :00 A.M.-1:oo P.M. 01' to the Dade County 
.Tail at 1321 N.W. 13th Street ,,,here he will be lodged as a federal prisoner for 
pick-up and delivery to U.S. Magistrates' Court the following morning. 

9. If the prisoner is to be incarcerated, the U.S. Attorney should be told where 
he is to be incarcerated and should be asked to notify the U.S. Marshal to pick 
the prisoner up and deliver him to U.S. Magistrates Court. 

10. Whenever possible, the Police Officer should endeavor to have the Dade 
County Public Safety Department assist by picking up the prisoner anll deliver
ing him to the lock-up. When this is not possible, the Police Officer concerned 
will deliver the prisoner himself. 

11. The Police Officer must report to U.S. Attorney Weisberg fit 9 :00 A.M. 
the following morning at 14 N.E. 1st Avenue, l\:Iiami, to draw up the complainl'. 
prior to 'court appearance and bring a copy of the incident report with him. 

ANTHONY G. ZECCA, 
Ohiej oj Police. 

FORMAT-To BE USED WHEN CONTACTING THE U.S. ATTORNEY ON DUTY IN 
REFERENCE AN ARREST 

This is Police Officer of the Miccosukee Public Safety Depart-
ment, Miccosukee Tribe of Indians, Miccosu1;:ee Permit Area, Everglades Na
tional Park. I have authority under federal law by virtue of being commissioncd 
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as a Deputy Special Officer of the Bureau of Indian Affairs, Department of th, 
Interior and also as a IJaw Enforcement Officer of the National Park Servic( 
Department of the Interior.' I wish to charge a person under tbe Assimilativi 
Crimes Act, Title 18 Section 13 U.S. Code utilizing Florida Stab~te ---
which is not in conflict with federal policy or law and readr; as follows: 

(Reac1 statute concerned directly from the book of Floridll Statutes.) The 
subject did in fact engage in the following act(s) or omissi'.Ju(s) within the 
lIIiccosukee Permit area; (Describe in c1etail what the subjer.t did). 

Assistant U.S. Attorney Alan Weisberg has been assigned to cases originating 
within the ~Iiccosulree Permit Area. Be has instructec1 t18 to asl( you llOt to 
c1ecline to prosecute on the basis of this being a minor vit)lation but only if, ill 
yeur opinion, a violation has not occurred and that he will accept responsibility 
for prosecution." 

THE SAN C.A:aLOS APACHE TRIBE, 
8ml Om'los, Ariz., Febrltary 14, 1980. 

He Your Letter Da ted ,Tanuary 18, 19S(}-Fedr,ral Magistrates on Indian 
Heservations, 

Senator JOHN MELCHER, 
Ohairman, Seleot Oommittee 01~ Indian Affairl;, 
U.S. Senate, 
Washington, D.O. 

DEAR SENATOR MELCHER: Thank you for 'your continuing interest in achiev
ing proper law enforcement on Indian ReserV'ations, As you noted ill your letter, 
after the United States Supreme Court I·lecisioll in Oliphant v. Suquamish 
Indian Tribe, there has been little law enfC\rcement effort conceming the crimes 
of nOIl-IndIalls on Indian Reservations. 

We support the idea of federal Magistrlltes for offenses committed by persons 
within federally recognized Indian Reservations. The Tribe's support of specific 
legislative proposals and procedures and !I uthorities II>f such a Magistrate WOUld, 
of necessity, await the development of f.'laterial for our review by your Com
mittee. We would be happy to participnte in the usvelopment and review of 
such materials. 

Of great concerll to the San Carlos A))ache Tribe and other Indian Tribes in 
the Southwest are the crimes which cunently go unenforced on Indian Reser
vations which are committed by non-In(}.ians. As you know, the lack of ac1equate 
law enforcement personnel and adequltte budgets of the Federal Government 
lIlld the lacl( of jnrisdiction over non-Indian criminal matters by Tribal Go\'
ernments has resulted in a substantial increase in unprosecuted crimes by non
Indians on the Reservation. 

The increase primarily relates to min'(}r crimes in the area of traffic, petty theft, 
vandalism, fish & game Violations, damage of ~'ribal property, theft and damage 
of livestock, and theft and damage of cultural materials valuable to the Tribe. In 
this regard, the San Carlos Apache Tribe suggests that Congress authorize the 
Tribes to prosecute all persons for crimes for which the 'punishment does not 
exceed six (6) months in jail or a fine of Five Hundred Dollars ($500.00). This is 
consistent with the Tribe's authority (weI' its own membership. 

As you are no doubt aware, Indian:'3 must obey all nOll-Indian laws outside the 
Reservation and there is no limitatir.,n on the power of a city, county or state to 
prosecute Indians for crimes outsidl; the Reservation. Even with the establish
ment of a federal Magistrate for tl1O'3e crimes which would constitute violation of 
fe~erallaws on the R~servation, wiD not serve to stem the rapidly rising wave of 
mmor offenses commItted by non-Illdians on southwestern Indian Reservations 

Your consideration in this regard would be greatly appreciated. . 
Yours truly, . 

. . DR. NED ANDERSON, 
Ohatr1n<In, San Oarl08 Apaohe Tribe, Arizona. 

1 If Ii ppllcahle. 
us'IfAttthe U.S·WAttobrney on duty has IIny doubt. the Police Officer should Ilsk him to call 
.. orney eis erg or should call tl.S. Attorney Weisberg himself. 
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YLASSIS & Ruzow, 
Phoenix, Ariz., Febrltary 13, 1980. 

Re Criminal Jurisdiction on Indiall Hesarvations. 
HON. JOHN MELOHER, . 
Ohairman, Select Oommittee on Inr1ian.Affa~rs, 
U.S. Senate, 
Washington, D.O. 

DEAR SENATOl? MELOHER: As General Counsel for the Navajo Nation, we are 
pleased to respond to your letter of Ja~uary ~8, 1980 soliciting comments on the 
criminal justice system as it affects IndIan natIOns. . . 

You are absolutely correct in pointing to the problem of faIl.ure of Umted States 
attorneys to ,prosecute crimes arising on .India';! ReservatIons; t:nf?rt,nnately, 
State criminal authorities, in those areas m WhICh they have JUrISdICtIOn ?ver 
offenses committed by non-Indians within Indian country, also regularly fall to 
prosecute such offenses. 

Because of the Oliphant case Indian nations may not prosecute such offenses. 
The net result is that there is ~ near complete breakdown in law and order, and 
serious crimes go unpunished, much to the detriment of the law abiding citizens 
of Indian country. 

In our judgment, thR long term solution t~ t!lis problem is to permit. those 
Indian nations which are qualified to handle crlmmal matters, to be authorIzed to 
take criminal jurisdictions over non-Indians, and to be able to impose sentences 
in excess of the $500 fine and six months in jail allowed under the Indian Civil 
Rights Act. We certainly acknowledge that not all Indian nations are capable of 
administering complete criminal jurisdiction over all persons and all crimes, but 
I think that reality dictates that we recognize that there are significant differ
ences among Indiall nations, and there is not reason that those Indian nations 
with competent criminal' justice systems should be deprived of the opportunity 
to restore law and order to their lands. 

In the interim, any expansion of the authority of Federal Magistrates which 
would provide a temporary solution to this terribly serious problem would be 
in order. 

It is our understanding that the Director of the Navajo Division of Public 
Safety, Colonel Leroy Bedonie, will be furnishing a more specific letter-from the 
standpoint of a law enforcement officer, on the problems roised in your letter of 
January 18, 1980. 

Please be advised that the Navajo Tribal Council has specifically gone on record 
requesting that Indian nations who are capable of handling their own criminal 
affairs, be allowed to do so . 
. If ~e Gener!!l Cou?sel's Office .of the NavaJo Nation can provide any addi

tIOnal lIlformation WhICh be of aSSIstance to you and your Committee please do 
not hesitate to ask. ' 

Yery truly yours, 

Hon. JOHN MELCHER, 
Dirksen Senate Office Building, 
Washington, D.O. 

LAWRENOE A. Ruzow. 

COLORADO RIVER INDIAN TRIBES, 
COLORADO RIVER INDIAN RESERVATION, 

Parker, A.riz., Febl'uury 15, 1980. 

DEA~ SENATOR MELCHER: ThanI, you for your letter of ,January 18, 1980 
reg:trdmg law enforcement problems on the reservation. This is indeed an area 
WhICh deserves the critical attention of Congress if the difficulties are to be 
resolved . 
. We note that your !e.tter moves in the direction of delegation of special author
Ity to federal authol'ltIes to address these problems. The Colorado River Inclian 
Tribes firmly believe that initial efforts ill this area should explore the potential 
for extension of tribal criminal juriscliction over the non-Indiall ou the reserva
tion as a fair and workable bas'ls for controlling non-Indian criminal activity 
particularly on those reser\'ations that have developed law and order aud judiciai 
systems to a level of sophistica tion comparable to state and local agencies. This 
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type of authorization could perhaps be premised upon a program of certification 
of ill(lividual tribes by appropriate federal authority that adequate procedural 
safeguards exist in th~ tribal s~·stem. 

We further believe that the problem of major crimes committed by Indians 
on the reservation, and the sporadic enforcement thereof by U,S. attorneys, 
should also be first addressed by looking into the feasibility of expansion of the 
present limited penal authority of tribes, i.e., six-months imprisonment and/or 
$500 fine. Certainly the mandate of the Indian Civil Rights Act provides adequate 
protection for the individual rights of the accused, essentially the same as in non
Ill(Uan forums, except perhaps for the absence of the right to court-appointed 
counsel for the indigent. We do not see the logical or legal distinction for limiting 
tribal authority in this area, especially since a system of certification could be 
established, as mentioned earlier, providing for such adclitional requirements as 
necessary to support broader penal authorit;.:' by tribes. 

In order to foster the goal of tribal self-determination and preservation of 
tribes' status as viable sovereign entities, we propose a detailed and sincere 
review of potential solutions to the problems outlined in your letter, first by way 
of clarification and extension of tribal authority consistent with protection of 
inclividual rights. We certainly prefer this approach before pursuing the poten
tially stifling, limiting, and often inefficient imposition of additional federal 
author.ity on the reservation and on tribes. We recognize that the Illagistrate 
approach may be appropriate for those tribes who desire that resolution; how
eyer, if other tribes are or will be capable of doing the job and are willing to 
assume the responsibilities, then they should be allowed to do it. 

\Ve appreciate the opportunity to comment on these 'issues. Our remarks are 
necessarily of a general Ilature at tllis point, but certainly the Colorudo River 
Indiun r.rribes are interested in and concerned a:bout any developments in this 
field amI request that your office keep us posted in this regard. 

We wish to thank you and yom committee for your attention to these problems. 
Sincere~y yours, 

Ms. Jo Jo HUNT, 

FRANKLIN MCCABE, J·r., 
OlLairman, TribaZ Oouncil. 

THE NAVAJO NATION, 
Window Rock, NUlVajo Nation, Ariz., February 8,1980. 

Staff Attorney, Senate Select Oommittee on Indialn Affairs, 
DirksC'Il, Senate Of/ice BUilding, 
Wa8hington, D.O. 

,DEAlt 1I1s. HUNT: This correspondence is a follow-up to our telleplmne conver
sation on February 6, 1980. I have the following iruformation enclosed for your 
review; The 1973 Agreement between the Navajo Police and New Mexico State 
Police, The 1979 Legislation, Chapter 39, Section 20-1-110(8), which now ques
tions the authority of Navajo-New Mexico State Police Jurisdiction in the check
erboard area of the Navajo Indian Reservation, and other correspondence. 

Briefly, the situation stands as I explained to you over the telephone. The 1979 
Legislation, Chapter 39 has given the New Mexico State Police the authority to 
commission Tribal and Peublo Police Officers as New Mexico State Police Officers 
to enforce lo..ws on Indian Reservations against Non-Indians. But, the 1973 Agree
ment between Navajo Police and New Mexico State Police gave the Navajo au
thority to arrest and cite Non-Indians in specific areas Imown as the checkerboard 
area. The 1979 Legislation, Chapter 39, Section 29-1-11C (8) has eliminated this 
authority except in hot pursuit situations. 

Presently, the Non-Indill.l1s in the checkerboard area understand that Navajo 
Police has no authority over them and have challenged our Officers verbally to 
fights, etc. In addition to this, we have cited Non-Indians into State Magistrate 
Courts for various traffic violations, but the cases have been dismissed. The Mag
istrates are citing the 1979 Legislation as groUllds for dismissal. Matters could 
develop into real physical confrontations. 

The Navajo Police Department has a District Station in Crownpoint, New 
Mexico with a strength of 41 Police Officers who patrol the area on a 24 hour 
basis. We are the most visible law enforcement agency in the area. The New 
Mexico State Police District Station is located in Gallup, New Mexico and their' 
strength is unknown at this writing. They mainly patrol Interstate 40 between 
Gallup and Grants, New Mexico and State Route 2641 from Gallup to the Arizona/ 
New Mexico border. None are stationed in Crownpoint or in the checkerboard 
area. 
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I would like for you to review what r have sent you and list some possi'ble 
solutions to our problem from the Federal level. I am not sure if "Indian Coun
try" is clearly defined. If it is, then the State of New MexiCO, N"avaju Nation and 
the Federal Government all have different definitions to suit their needs. And 
ideas 01' suggestions would be helpful. 

I have been assigned to the Eastern Navajo Law Enforcement Jurisdiction Task 
Force, and one of our objectives is to amend the 1979 Legislation to include and 
address Law Enforcement Jurisdiction in the Navajo checlrerboard area. We are 
meeting with the New Mexico Council on Criminal Justice Planning to discuss 
strategy on how to attack this problem next week in Santa Fe, New Mexico. I have 
tal;:en the liberty of enclosing correspondence to Charlene Marcus of New Mexico 
State Planning Agency for your information. Please review the topics of discus
sion and add to the list where appropriate. 

In closing, I want to thank you for yaur concern and interest in Navajo-New 
Mexcio Law Enforcement Jurisdiction Issues. If you have any questions, please 
call my office a t your convenience (602) 871-4212 or 4228. 

Sincerely, 

Enclosures. 

HENRY C. MANUELITO, 
Division 01 Publio Safety. 

LAWS OF NEW MEXICO, 1972, CUAP1'ER 8 (N.M,S.A. 39-1-12) 

39-1-12. Authorization of Navajo police officers to act as New Mexico peace 
officers-Authority 'ailld proce<lure for commissioning. A. All persons that are 
duly commi.ssioned officers of the police department of the Navajo Indian tribe 
Illld me ,assigned in New Mexico are, when commissioned under subsection B of 
this section, recognized and authorized to act olS New Mexico peace officers. These 
officers have all the powers of New Mexico peace officers to enforce state laws 
in New Mexico, includiillg but not limited to the power to make arrests for viola
tion of state laws. 

B. The chief of the New Mexico state pOlice ts granted authority to issue com
missions as New Mexico peace officers to members of the police department of 
the Navajo tribe to ·Implement the provisions of this section. The procedures to 
be followed in the issuance and revocation of commissions and the respective 
rights and responsibilities of the departments shall be set forth in a written 
agreement to be executed between the chief of the New Mexico state police and 
the superintendent of the Nay.ajo police department. 

C. Nothing in this section impairs or affects the existing status and sovereignty 
of the NavajO tribe of Indians as established uillder the laws of the United States. 

Agreement entered into this 1st day of October 1973, between the 
New Mexico State Police and the Navajo Police Department (.some
times collectively referred to herein 'as "the parties"). 

Witnesseth: 
Whereas the Legislature of the State of New Mexico has granted authority to 

the Chief of the New Mexico Stnte Police to issue New Mexico Peace Officer 
commissions to Navajo Police Officers, Laws of New Mexico, 1972, Chapter 8 
(N.M.S.A. 39-1-12) ; and 

Whereas the parties desire to effectuate such legislative intent by virtue of 
the terms and conditiOills contained herein; 

Now, therefore, in consideration of tile premises and the mutual promises here
inafter set forth, the parties hereto ugree as follows: 
Section 1. Oommisoions 

A. The Chief of the New Mexico State Police shall supply to the Superin
tendent Qf the Navajo Police Department applications for commissions for 
Navajo police officers to act as New Mexico peace officers pursuant to this agree
ment. These applications shall be completed by the SUperintendent of the Navajo 
Police Department and the applicant for a commission and :returned to the Chief 
of the New Me.:dco State Police who shall grant or deny such application within 
a reasonable period of time. "Commission", us hereinafter used in this agreement, 
shull mean a commissiOill issued by the Chief of the New Mexico State Police to 
a Nav~jo police officer to act ,as a New Mexico pence officer. 

B. The Chief of the New Mexico State Police has established standards for 
each applicant for a commission, which standards are attached Jlereto as Ex
hibit "A" 'and are incorporated herein by reference as if set forth in full. The 
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standards set forth in Exhibit "At! may ,be amended from time to time solely 
upon the prior written consent of the parties. AlIlysuch 'amendment shall be 
attached \;y the parties to this agreement or to their respective copies of this 
agreement. "-

C. No application for a commission shall be approved prior to certification by 
the person in charge of the New Mexico Law Enforcement Academy that tJle 
individual has completed sufficient basic police education to be a New Mexico 
peace officer. 

D. After receipt of such certification that ,a Navajo police officer ~las received 
sufficioot basic police education to be commissioned as a New Mexico peace 
officer, the Chief of the New Mexico State Police shall issue a commission herc
under unless he determines, in his discretion, that reasonable grounds exist fvr 
(lenying the applicant a commission. 

E. The Chief of the New Mexico State Police may at a:J~' time revolm a COlll
mission issued pursaunt to this agreement for, and upon, the grounds set forth 
herein. Upon receipt of notice of such revocation, the Superintendent of the 
Navajo Police Department shall return the commission to the Chief of the New 
Mexico State Police. The grounds for revoking the commission of a Navajo 
police officer are as follows: 

(1) Determination, at the discretion of the Chief of the New Mexico State 
Police, that the Navajo police officer is unqualified to act ,as a New Mexico 
peace officer; or 

(2) Violation of any provision of this agreement by a Navajo police 
officer. 

F. A commission of a Navajo ,police officer to aot as a New Mexico peace 
officer shall be ternlinated upon receipt of notice by the Ohief of 'the New 
:\Iexico S'tate Police of the occurrence of any of the following: 

(1) Termination, voluntarily or involuntarily, from the Navajo Police 
Department; 

(2) Transfer or reassignment out of the State of New Mexico; or 
(3) Oonviction of a felony or of a serious misdemeanor. 

G. The Superintendent of the Navajo Police Department shall receive imme
diate written notice from the Ohief of the New Mexico State Police that a 
Xa vajo police officer's commission has been deni~, revoked or terminated 
purimant to this agreement, which notice shall set forth the grounds therefor. 
'l'he Superintendent of the Navajo Police Department shall have the right to a 
review of the denial, termination or revocation of any commission by the Chief 
0': the New Mexico State Police. After consideration by the Oh'ief of the New 
:\Iexico State Police of the evidence presented to him upon review, he shall 
either sustain or rescind his decision by a written letter to the Superintendent 
of the Navajo PoHce Department setti'ng forth the ground,s for his decision. 
'l'he decision of the Ohief of the New Mexico State Police shall be final. 

Navajo police officers, who 'are commissioned hereunder (hereinafter referred 
to as '~commissioned Navajo police officers") may exercise the powers granted 
!}y this agreement in McKinley, San Juan and Vulencia Counties, the Alamo 
Navajo Indian Reservation in Socorro Connty, the Oanoncito Navajo Indian 
Reservation in Bernalillo County and the Torreon area in Sandoval Oounty, 
('xcel)t (1) on the right-of-way of any interstate highway within such coun
ties: (2) on State Highways 17, 47. 53 (east of the Ice Caves), 511 and 
5!4 within such counties and (3) within the boundaries of lands under the con
trol of the Zuni, Acoma or Laguna Tribes within such counties. Comm'issioned 
Kavajo police officers may also exercise certain powers in the remaining por
tions of New Mexico, but only as specifically provided het·einbelow. 
Section 8. Scope of Powers G-ranteil 

Commissioned Navajo police officers shall have the power: 
(1) To enforce any provision of the New Mexico Motor Vehicle Code, 

a violation of which subjects one to a criminal penalty; 
(2) To mal,e arrests for the commission of any crime under the New 

Mexico Oriminal Code; 
(3) To maim arrests for the commission of any misdemeanor or felony 

within the presence of the arresting officer; and 
(4) To arrest a person in any part of New MexiCO when: 

(a) There is probable cause to believe that such person has com
mitted a felony or committe either the crime of reckless driving or 
driving while under the influence of intoxicating liquor or drugs 
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within the geographical limitations of this agreement and the officer 
is 'in close pursuit of such person; or 

(b) The officer holds a warrant of arrest issued pursuant to the 
New Mexico Rules of Oriminal Procedure for the arrest of such person. 

Section 4. Respon8ibiHtie8 of the Navajo Police Department 
A. Tile Superintendent of the Navajo Police Department shall inform the 

Chief of the New i\Lexico State Police of the existence of any grounds under 
Section 1, paragraph F herein for terminating a commission of a Navajo police 
officer issued pursuant to this agreement and shall forthwith return the commis
sion of any NaYajo police officer terminated pursuant to this agreement to the 
Chief of the New Mexico State Police. 

B. Commissioned Navajo police officers sllall use traffic citation forms, as are, 
furnished by the New Mexico State Police, when issuing traffic citations for 
violations of the New i\lexico Motor Vehicle Code. The Superintendent of the 
Navajo Police Department shall issue, keep a record of, and require a receipt 
for, each serially numbered citation issued to individual Navajo police officers. 
The Superintendent of the Navajo Police Department shall be responsible for 
submitting the goldenrod-colored officer's second copy of the citation to the 
Chief of the New Mexico State Police, and the other copies to the parties indi
cated thereon within five (5) days from the issuance of the citation. Specific 
distribution and control procedures relating to these citations shall be prescribed 
by the Chief of the New Mexico State Police, which procedures shall become a 
part of this agreement when annexed hereto as Exhibit "B". 

C. The Navajo Police Department hereby agrees to purchase public liability 
and property dnmage insurance for vehicles operated by commissioned Navajo 
pOlice officers and police professional liability insurance from a company 
licensed to sell insurance in the State of New Mexico. Such policies shall be 
in the amount and shall contain 'such terms and conditions as may be approvPfl 
by the Chief of the New i\Lexico State Police. Such insurance policies shall con
tain provisions requiring the companies to give notice to the Chief of the New 
.lIexico State Police of any cancellation or termi'oation of -the pOlicies. 

D. Xo person shall be detained pursuant to this agreement by a commissioned 
:-\avajo police officer for a perIod of in excess of two (2) hours without oral 
Ilotification to a member of the New Mexico State Police. Any person arrested 
by a commissioned Navajo police officer pursuant to this agreement shall be 
.mIl1ediately taken to the nearest Sta'te Magistrate, State police officer or Coun
ty Sheriff for further proceedings in accordance with the law. 

E. Any person taken into custody pursuant to this agreement shall be im
lllecliately informed of his Constitutional rights by the arresting officer in ac
cordance with a written form to be supplied by the Chief of the New 'Mexico 
State Police. 

P. The Navajo Tribe agrees to indemnify the State of New Mexico, the New 
~Iexico State Police Board, its officers and employees, against liability for any 
damages or other losses arising out of -the activities, of commissioned Navajo 
l)olice officers for which liability the commissioned Navajo police officer is 
responsible while acting within the scope of his employment or authority. 

Seot·ion 5. Stat1ls of New Memioo Peace Offioer8 
It is understood and agreed that commissioned Navajo police officers are not 

employees of the State of New Mexico and that no insurance coverage, retire
ment benefits or any other benefits shall be provided by the State of New Mexico 
for commissioned Navajo police officers. 

Section 6. Amendments to and Enforcement of Agreement 
'.rhe general laws of the State of New Mexico shall apply to amendment find 

construction of this agreement. 

1:Jection "t. Statu8 Of Navajo Tribe 
Nothing contained herein impairs or affects the existing legal status of the 

:-\llvajo Tribe of Indians as established under the laws of the United States of 
America. 

Eleotion 8. Termination 01 Agreement 
Either the Superintendent of the Navajo Police Department or the Chief of 

the New Mexico State Police may terminate this agreement at any time by 



giving written notice to the other of such termination which shall be effective 
thirty (30) days after the date thereof. Upon such t~rmination, the Supe~in
tendent of the Navajo Police Department shall forthwlth return all traffic Clta
tion forms received, and commissions issued, pursuant to this agreement to the 
Ohief of the New Mexico State Police. 
Section 9. Effective Date 

The effective date of this agreement between the New Mexico State Police and 
the Navajo Police Department shall be the day of ,197 . 

In Witness Whereof, the parties hereto have executed this agreement as of 
the day and year first above written. 

Ohief, New Memico state P~Zice. 
--- ---, 

Ohairman, New Memico State Police Board. 
--'- ---, 

Superintendent, Navajo Police Department. 
--- ---, 

Ohairman, Navajo TribaZ OounciZ, Police Oommittee. 
This agreement has been approved by the Navajo Tribal Council. 

By-- --. 
This agreement has been approved by the Area Director, Bureau of Indian 

Affairs, --- ---, June 29, 1973. 
This agreement has been approved by the Attorney-General of the State of 

New Mexico, By --- ---, August 12, 1973. 

EXHmIT "A" 

The following standards are established by the Chief of the New Mexico State 
Police and are attached to the Agreement as Exhibit "A" : 

1. Each applicant for a commission shall have successfully completed the 
Navajo Police Gourse prescribed for officers of the Navajo Police Department, 
consisting of approximately a total of 346 hours of training. 

2. Each applicant for a commission shall have successfully completed the New 
:lIexico State Police Course for applicants for said commission, consisting of 
:Lpproximately 40 hours of training. This training shall include instructions in 
the New Mexico Court system, New Mexico Motor Vehicle Code, New Mexico 

riminal Code, New Mexico traffic and criminal procedures and other related 
llatters. 

NEW MEXICO STATE POLICE DEPARTMENT 

INTER-DEPARTMENTAL CORREEJPONDENCE 
January 18, 1974. 

Subject New Mexico Peace Officer Agreement Between the New Mexico State 
Police Department and the Navajo Police Department. 

From Captain Don Moberly. 
To Miss Joyce Blalock, Attorney, Administrative Legal Advisor, New Mexico 

State Police. 
Attention of Martin E. Vigil, Chief, S. F. Lagomarsino, Deputy Chief. 

DEAR Ms. BLALOCK: Pursuant to our Window Rock meeting in December 1973 
with certain Navajo Police Department officials and their Legal Advisor, I have 
reviewed the agreement which was drawn 'between the State Police and the 
Navajo Police. As you are aware, paragraph number 1 of the "Exhibit" attached 
to the agreement reads: 

1. Each applicant for a commission shall have successfully completed the 
Navajo Police Course prescribed for officers of the Navajo Police Department, 
consisting of approximately a total of 346 hours of training. 

Although the 346 hours training figure used in this Exhibit was obtained from 
the Navajo Police in a meeting here at Headquarters when they indicated that 
all officers had or would have completed this amount of training, it appears to 
me to be set a little high. I find by talking to the Navajo Police Officers and by 
reviewing their files, that many have not completed this amount of training. 

I, therefore, recommend that the Exhibit be changed to a more realistic figure. 
I recommend that it be set at 192 hours-the current level of the Basic Police 
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Academy. I recommend the language be changed as follows: 

1. Each applicant for a commission shall have successfully completed the 
Navajo Police Course prescribed for officers of the Navajo Police Department, 
which shall consist of at least 192 hours of training. 

Please discuss this matter with Chief Vigil and if approved, draw up a new 
Exhtbit "A" to replace the existing Exhibit "A" by whatever means is necessary. 

Very truly yours, 

Attachments. 

CAl'TAIN DON MOBERLY, 
Oornrnander, Personnel ana Training Division. 

NEW MEXICO STATE POLICJE, 
Santa Fe,N. Mew., January 21,19"11,. 

Re Agreement between the New Mexico State Police and the Navajo Police 
Department. 

Chief ALFREP W. YAZZIE, 
Aoting S1tperintendent, Navaja Police Department, HeadquOIrters Drawer J, 

W'indow Rocle, A7·iz. 
DEAR CHIEF YAZZIE: Pursuant to Section 1, Paragraph B, of the above lIsted 

Agreement, I as Chief of the New Mexico State Police, have esta'blished standards 
for each applicant for a commission for a Navajo Police Officer to act as a New 
Mexico Peace Officer. These standards are set out in the enclosed Exhibit "A". 
The enclosed Exhibit "A" is an amendment to the Exhibit "A" which was pre
viously sent to you. 

As stated in Section 1, Paragraph B, of the Agreement, Exhibit "A", may be 
amended upon prior written consent of the parties to the Agreement. Therefore, 
this letter is sent to submit the new Exhibit "A" to you and to seel;: your written 
consent of this new Exhibit "A". 

I shall look forward to hearing from you, at your earliest convenience, as to 
whether you will give your written consent to the new Exhibit "A". 

Very truly yours, 

Enclosure. 
EXHIBIT "A" 

MARTIN E. VIGIL, CHIEF, 
New Mexico state Police. 

The following standards are established by the ,Chief of the New Mexico State 
Police and are attached to the Agreement as Exhibit "A" : 

1. Each applicant for a commission sha11 have successfully completed approxi
mately 120 hours of basic police training. In calculating the number of hours 
of basic police training completed by an applicant, the training liisted in para
graph 2, of Exhibit "A", may be considered to be a part of the 120 hours. 

2. Each applicant for a commission shall have successfully completed the New 
Mexico State Police Course for applicants for said commission, consisting of 
apprOXimately 40 hours of training. This training shall include instruction in the 
New Mexico Court system, New Mexico iUotor Vehicle Code, New Mexico Crim
inal Code, New Mexico traffic and criminal procedures and other related matters. 



431 

DA N J E L S. P R.E S S 
ATTORNEY AT LAW 

916 SIXTEENTH STREET, N. W. 
WASHINGTON, O. C. 20006 

(202) 468-5550 

February l~A .1920 

The Honorable John Melcher 
Chairman 
Senate Select Committee 

on Indian Affairs 
United States Senate 
Washington, D. C. 20510 

Dear Chairman Melcher: 

OF' COUNSEL TO 

GOLDFARB, SINGER & AUSTERN 

The Blackfeet Tribe was pleased to review your proposal for 
using the Federal Magistrate's Act to improve the judicial system 
serving Indian reservations. The Blackfeet Tribe wishes to express·· 
to you strong support for this proposal. We a.lso believe that the 
proposal ties in closely with an issue a Blackfeet tribal delegation 
had raised with you in January of 1979. At that time, we expressed 
our concern that when a Blackfeet Indian is arrested for one of the 
eleven major crimes on the Blackfeet Reservation, he or she is 
tried before the Federal Court in Great Falls, Montana. Because 
Great Falls is 110 miles from the Reservation and there are not 
that many Indians living in Great ];'alls, the Indian almost is 
always tried by a jury which has no Indians on it. We expressed 
to you our concern that this does not represent trial by a jury of 
ones peers. . 

Proposed use of the Federal Magistrate's Act could begin to 
correct this problem, though it does not represent a total solution 
to it. Under your proposal, misdemeanor crimes would be tried by 
a magistrate on the reservation. If your proposed amendments made 
it clear that, for jury trials, the jury must be drawn from the 
reservation area, it could be the first time that Indians charged 
with Federal crimes on reservations such as Blackfeet could be 
assured that their peers would be sitting on the jury. 

The holding of misdemeanor jury trials on the reservation 
would promote the establishment of the infrastructure needed to 
hold Federal felony jury trials on the reservations; such as the 
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development of the jury rolls, the identification of appropriate 
space for jury trials, etc. Once this occurs, "we would hope that 
Phase II of your program would be to ask Federal judges to hold 
their felony trials on the reservation, when the defendant is from 
the reservation area. Perhaps your legislation on the magistrates 
could mandate a study of the feasibility of doing this. 

We hope our suggestions are useful to you and can be incor
porated into the legislative proposal you are considering. If you 
have any questions, please feel free to contact me. 

DSP/rnrn 

Sincerely yours, 

Daniel S. Press 
Washington Counsel 
The Blackfeet Tribe 



Ralph Rudd 
Cftuk, General Commfltoe 
Ralph Roso 
Cl6fk. Executive Commltl68 

~x~:Jt7,::,n:e~I~~"orltus 
Edward F.Snydor 
EncutlveSecretafY 
Frances E. Neelv 
LegfsfatfveSecretary 
Don Roaves 
l.eg{slatfveSecfe/BfY 

~f:?J~Oa~~:~~~ 
NIck Block 
Admlnlstfal/vo Secteraty 

~~~~~/':tia~I~~dJ~:r;tant 
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FRIENDS, COMMITIEE ON NATIONAL LEGISLATION 

February 15, 1980 

Senator John Melcher 
Russell Senate Office Bldg. 041.0 
Wnshington, D. C. 20510 

Dear Senator Melcher: 

245 Second Street, N.E. 
Washington. D.C. 20002 

(202) 547-4343 

, I 'J:,itc. in response to YOU':: t'~qU~Bt fOT comments on the. ne~d for 
legislation authori:::ing federal magistr-'1tea lito cover ordinary 
law enforcement where big gaps now exist" on Indian r.eservatjcns. 
Having lived for more than ten yeBrs on the Rosebud and Pine 
Ridge Indian ReDervation in South Dakota, I understand the com
plication in adequate law enforcement that COllcern you. 

I am inclined to suggest that the judicial code for Indian rMer
vations be entirely rewl'itten. The var.ious parts of the code 
were written over a long period of time under tho influence of 
popular attitudes which changed considerably over that time. 
Thus the code lacks legal consistency. 'However. I shall respond 
to the specific considerations you have indicated. 

I understand your analysis of the problem to include: 

1. Federal and state law authorities on Indian reservations 
often fail to exercise jurisdiction over criminal offenses 
by persons who are not members of the tribe Oll whose reser
vation the crime iJas connnitt~d. I believe the wording "not 
a member of the tribe" is more correct than "non-Indian" 
because one tribe does not have jurisdiction over membe.rs 
of other tribes; i.e •• 3. Navajo l'1ould ncot b~ subject to 
Cheyenne jurisdiction. 

2. United States attorneys frequently fail to prosecute 
Indians for Major Crime Act violations a8sinst: non-members 
of the tribe. 

3. Federal magistrates tend not to process cases on Indian 
reservations although persons charged with a misdemeanor 
may choose, if the di$trlct court al10\ls, to be tried be.fore 
a federal magistrate. Appointments of federal magistrates 
to serve on Indian reservations consequently are ve.ry rare. 

suspect that the first aspect of this law enforcement problem 
is the level of arrestG. Law enforcement officials on reserva
tions, whether Ufiller the. direction of the. local tribe or the 
Bureau of Indian Affairs, should have Jurisdiction and responsi
bility to make all arrests on the reservation. rega"Cdles~ of 
~Jhether the person baing arrested is =J member of the t.-cibe or 
not. Members of the reservation police force should always have 
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delegatio;:. to act as federal and also as state law enforcement 
officers. Legislation that would grant such delegation shollld 
provide flexibility and respect for local circumstances. 

Apprehension of the criminal suspect at the earliest; possible 
time is vital to effective law enforcement. Off the reservation, 
a local law enforcement officer is always authorized to arrest 
all offender. Prosecution follows in the appropriate court of the 
area. 

Because of treaties and subsequent federal legislation, tribal 
govenunents on Indian reservations have jurisdiction only over 
tribal m~mbers. The reccI;lt decision of the U.S. Supreme Court 
in OUphant !IS. Suquamish .Inai"1' Tribe is the latest statement 
em the limits of tribal jurisdiction. This is the law of the 
land, but the Friends Committee on National Legislation and the 
National Office of Jesuit Social Hinistries believe Congre.s' 
should implement legislation so that all who are not members 
of the tribe are also subject to arrest by reservation police. 

Historically, western Indian tribes' were isolated' from the r'dst 
of the coun try, so there To/as renson to recognize their responsi
bility for law and order within their areas of jurisdiction. In 
the period since the last treaty, a reluctance, ~hich I suspect 
is at Toot prejudicial, to rec.ognize reservation police as the 
equal of county and city law enforcement units has persist-bd., 
Moreover, a. tribe's jurisdiction over its members exists only 
on its own reservation. 

Why shouldn't reservation police force. have jurisdiction to 
handle all arrests for all criminal offenses on their own reser
vations? Why shouldn 1 t all local law enforcement units he 
recognized as responsible for ,all arrests within their respec
tive area. of jurisdiction? All Indians arc recognized as 
citizens' pf the United States. Why should there be diRcrimina
tian against the authority of reservation police forces in 
making arrests for all offenses on reservat:i.ons? 

Once an arrest of a non-tribal member has been made on a reserva
tion, prosecution can folloll either in f,edersl district court 
for a felollY or by a federal magistrate if that is so decided 
in the case of misdemeanors, or in a state court if conditions 
and circumstances so require. 

The fact that a person who is· not a tribal member has been arres
ted will urge and demand judicial attention. Today action for 
nn unspectnculat' offense by a non-member of the tribe easily be
comes tedious because of the long distances to be traveled 
before action can be undertaken. The conflict among federal, 
state and tribal jurisdictions causes hesitancy when there .ts 
any danger that n writ of habeu8 corpus may free the arrested 
person. Fear of frustration in huving all efforts washed :sway 
because of an action baving been declared technically \tt'ong does 
not encourage arrests of the guilty, mu\!h less their trials. 
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Expanding the authority of federal magi~~ra~,es to hear cases of " 
persons cha.rged with misdemeanors may correct some of the problem 
under consideration. However, the itmnediate need, I suspect, is 
to have local reserva ticn police enable to make arrests when a 
crime has been committed. 

In this regsrd I believe that S. 1181, the Tribal-State Compact 
Act, has significance. Limitat:lons ott relationships between 
tribal, federal and state police officers cause law enforcement 
to suffer. More effective relationships can be established 
through enactment of '5. 1181 which would enable tribes to 9ign 
agreements extending beyond the limits of criminal jurisdiction, 
with governments of or within individual states. 

Congress:l.onal 2ction dil.°acting federal ~agistra.teR to process 
offenses of non-tribal membet's on reservations may provide for 
the handling of some cases that are now ignored, hut I doubt.: 
that it is the essential action required for solving the problem. 

If you should find it convenient, I would welcome sn opportunity 
to join you and your stsff in further discussion of this problem . 
and its possible solutions. 

TZ:jl 
L-7 

Sincerely, 

~~:f)/-
Friends Committee on National Legislation 
National OfUce of Jesuit Social Ministries 
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PUEBLO OF ZUNI 

IIOBERT E. LEWIS 
G.""", 

ntEODOREEDAAKIE . 
ll.QoYOfnof 

BEmRINO ERIACHO. SR, 
Head CouncikNlI 

PESANCIO LASILOO 
Counr:i!rNn 

P. O. BOX 339 
ZUNI, NEW MEXIC087327 

February 4, 1980 

Honorable John Melcher 
Chairman, Select Committee 

on Indian Affairs 
Unlted States Senate 
Washington, D. C. 20510 

MILO OWALEON 
Counolman 

ROOEII TIIA.ET8A YE 
Councilman 

FRED IOWANNIE •• 11, 
CouncilmHll 

ALEX.OONE 
Counolmln 

Inrop/y_to: 

Office of the 
Governor 

RE: Federal Magistrate Act 

Dear Senator Melcher: 

Thank you for your letter of January 18, 1980 in regard to the 
Federal Magistrates Act. The Zuni Tribal Council express their 
appreciation to you for what you are trying to do in regards to 
Indian jurisdictional problems. 

For now, we nre submitting several points of concern in this 
area which we thought should be brought to your attention. 

First Concern: Any changes in the present magistrate system 
to make it more useful on Indian reservations should not estab
lish a new overlaying of jurisdiction on the reservation which 
would make the situation even more confusing and ~lien to Indian 
people. In other words, a change should integrate the magistrate 
system as closely as possible with the present tribal court struc
ture. The persons who are most interested in good law enforcement 
on the reservations are the people who live there. Their needs 
and talents should not be ignor,d at this time. 

Second Concern: It would be preferable .at this time t9 delegate 
responsibilities for trying non-Indtans for misdemeanor offenses 
to the Tribal Court. This could be done under the Mazurie Supreme 
Court case. Many tribes now have attorneys and graduates of law 
schools as judges or as advi~ors to the Court. Many tribal courts 
also draw juries from reservation residents which include non-Indian 
resident.. Under the Indian Civil Rights Act, the tribal courts 
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have the right to corne into the federal courts for the Writ 
of Habeas Corpus. the rights of non-Indians to a fair trial 
are now protected. 

Under the holding of the Mazurie case, it would be lawful for 
Congress to delegate to the tribal courts misdemeanor ju~is
diction over. non-Indians. 'Congress could put conditions on 
suc~ a delegation. For e.ample: 

a. All tribal misdemeanor statutes could be approved by the 
Secretary of the Interior. 

b. Jury panelo could be made up of all residents of the reserva
tion. 

c. A judge who i. a member of the state bar as well as the tribal 
bar should try all non-Indian cases. 

d. A procedure by which a tribe has its court certified by the 
Secretary of the Interior to try non-Indian cases could be 
established. 

Third Concern: Tribal Courts should be allowed to increase 
their penalties for criminal or misdemeanor offenses above the 
present six month imprisonment and/or the $500.00 fine. We 
suggest that the maximum sentence in the tribal court be one 
year and/or a $5,000.00 fine. 

~e will submit a more lengthy analysis of thi~ situation at ,our 
request. 

62-696 0 - 80 - 29 

Sincerely, 

:'UEBLO OF ZU,/' 

~r~~ 
Robert E. Lewis 
Governor 
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O"VtO J. W,\GNcR 
JOHN J, D'ONOFRIO 
WILLIAM C. WALLIR. JR. 
JAMeS p, STOUFFER 
DE.NI5 H. MMIK 

",TTORNEYS ... ND COUNSELORS ... T L.o.W 

JAMES E. H!!ISIR 
ce:cn, A. CUNDY· 

• AO~ITtIllO IN. ~VQ"'Il'tC1 
AND HIIl.""f,MA ONLY 

, 000 UNIVERSITY .UI.~D.lNG 

g, 0-IISTH STREET 

DENVER, COLOR ... DO IOa02 

TELEPHONE 303·534·84155 

January 30, 1980 

Senator John Melcher, Chairman 
Select Committee on Indian Affairs 
United. States Senate 
Washington, D.C. 20510 

JOS.'H M .• "STEIN. 
0" COUHI.L 

Re: ,Prosecution of Crimes by Non
Indians on Reservations 

Dear Senator Melcher: 

Thank you for your letter of January 18, 1980, which expresses 
the problem and concern of those concerned with effective law en
forcement on Indian Reservations. We are in full agreement with 
your analysis of the failure of the U.S. attorney's office and the 
Federal Court system to respond to the needs of the Tribes in the 
post-Oliphant era. . 

While we do not wish to'go beyond the thrust of your legisla
tive proposal, we would suggest that the most effective means of 
resolving the problems created by Oliphant is to grant authority 
to the Tribes to maintain complete law and order on the reserva
tions, including jurisdiction over non-Indians. Certainly, the 
progress of Indian Courts over the last few years indicates that 
they are capable of providing a fair judicial forum for all. In 
addition, the most logical place to handle a violation of a Tribal 
Code is.on the Reservation in the Tribal Court. However, if such 
legislation would not be practical at this time, other temporary 
solutions would be helpful. 

Enclosed is a copy of a resolution appt:oved by the ute Moun'
tain Council on January 3, 1980. It sets forth the concerns of the 
Tribal Council for the protection of the Tribe, its members, and 
their property. We are attempting to have a u.S. Magistrate ap- I 

pointed to serve three Tribes in the same geographical area. 
While Chief Judge Fred Winner .of the District Court for Colorado 
has been cooperative, I am sure that financial limitations make 
such an appointment difficult. 

Even if a Magistrate should be appointed, it seems that there 
are many questions which are yet unanswered regarding the extent 
of his authority. We would be happy to work with your staff on 
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developing a comprehensive plan for law enforcement and the jur
isdiction of Tribal and Federal Courts on Indian Reservations. 
We would also suggest that there be an opportunity for all Tribes 
to comment on proposed legislation. Certainly, all Tribes can 
learn from their mutual and unique experiences in this area. 

We thank you for the opportunity to comment on your proposal 
for legislation and appreciate your efforts to resolve the prob
lems which exist in this area of Indian law. 

JJD/jh 
Enclosure 
cc: Judy 

Ute 

Ve~y truly yours, 

WAGNER, D'ONOFRIO, WALLER & STOUFFER 
Ute Mountain Tribal Attorneys 

Pinnecoose, Chairperson 
MoUntain Tribe 



Senator John Melcher,.Chai~~n 
Committee on Indian Affairs 
United States Senat,e. 

,Washington D.C. 2,OS1\) 

Dear Senator Melqhar: 
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I ~ in receipt of your letter, of Jan~ary 18, i980, con
ce'ming some of the effects brought..about by the Un1ted States ' 
Supreme Court decision in Oliphant v Suquamish Indian Tribe and, 
I appreciate the opportunity Wh1Ch you have.g1ven me to comment 
on your Committee's plans. For your information, I serve as . 
Tribal Attorney for the Keweenaw.Bay Indian Community and I have 
represented that Tribe Bince January of 1972., ' 

As a. brief 'background, the 1:' &l,le Federal Indian ReserVa"!, 
tion ia situated in the, western portion of Michie;an's Upp,er Eejl
insula in Baraga County. The Reservation', as onginally created 
b~ the ~reaty of~1854, was originally comprised of approximately 

. five or six sect10ns of land however, as was nat unusual, much 
of the Reservation pasaedinto non~tndian ownership subsequent " 
to the .aJ.10ttment acts, Perhaps 20% of the original. Reservation, 

,area is now helel, in either Tribal or allotted status., . ,': 

Alth9ugh there are'severaLal'eaa where the Indian popiil~-:' . 
tion of the Reservation . (approxialately 'lIOO, people) is concentrated" 
there are also many areall "iJ'ere Indian and non-Indian' persons live .. ', 
side by'side. Prior to appr'oximatel)! 1973, the State.of ,Michigan " 
h,ad.IlOliehow Ufore;otten~' the :~pecial Juriad1ctj.onal ,char~cter~tics ,
of ,a Federal Indun'Reservat1on.and the State, therefore exercued 
criminal jurisdiction over 'Indian persons and non-Indian p'ersona _ 
lilike, Around 1973 'or:.1974, .a, Tribal Criminal Code va,s developed, 

,a Trib~l.C':Iur_t;:'cJ.'ea'ted.. ancf'~ 'Triba,l.Police Force ini,t:i,ated. In 
"III}' ,est1111&t1on" all ~ave ~ performe.d qU1te 'well ~overthe past fell 

, years. ·As .,you ca~,1mBf1ne,.hCl'!eyeJ;, th~ local pOp'ul!ce'an'dlaw ' 
" enforcemant.aSenc1ea, eam1ng ,'abruptly of the "law w1th re8pect,. , ' 
,} .• ;to :rrii)!ll ;julI18,diction' over ~ criainlil .. o~fen"II.,coaait,ted',I?Y ,Indian", 
.. ",;'pers':lD,8 ,'WJ:,th~n' tht: ral!eJ.'Vatl:OIi, boundu1e8. :we~e, not'~!!r.nbly . Fl!':" _ " 
_', ", ,c;ep,p,ye >t~:'that "U1f,n~t.'\~~p~·,,~,O'f~~ and; 8,;,tb.OU ty. pJ;e~10~1\ 1y : " 
j • . '.,~,!r,c:~,8~,~:,}!~\~J!4f.S.t;8te;,~~:'~f~1~~t.~~~J;f l!-uba~~.lI~qn,~,. :;. .' ' .•.. " 
,~t.",>....l..··.it, :~ r: ,.'.'~ } .... o, ... " . . ".' .~. ,~,",~, , .•. ~ to'. -1 ' ~",' ",t • .' t:, ".~ 
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'At' the outset of·.the TriD~l Cdmin-ai J~stice Program dev
e1opment',cross-de'putiza't'ion with non-Indian laW' enfor'ceinent 
a~encies'was tried but for various reasons was eventually ter
)Ill,nl!-ted. Because two s~l!-te .t;run~ linE.ls pass. through the Re~er';' . 

• vat10n and because two v;,;llages :!.nhab1ted ma1nly by non-Ind1an 
personssre on the Reservation, it is not .always. easy for a ' 
police officer, either Indian .or non~Indian, to be able to tell 
beforehand whether or not s part~cular driver, committ1n~.a motor 
vehicle violationj or in'fact any person comm1tting a cnme, is 
Indian or non-Ind1sn. Situations often arise, therefore, and . 
particu'lildy,i because.or the.rural nature of this.area, and small 
police ~orce8 where non~Indian police arrest Indian persons.on 
the Reservation and Tribal police arrest non-Indian persons. Prior 
to Oliphant, the Tribe. processed non-I)Jdian persona throu~h the 
Tribal court· however subsequently to Oliphant,.a rather d1fficult. 
situation has been created Since '!Ihen the Tribal police are placed 
in. the position of arresting or detaining.a non-Indian, simply be
cau~e they are ~he onl¥ one6 prE.lsent to take law enforcement, . . 
a9t~on, non-Ind1an {'ol1ce agenc1es. are .reluctant to take the 1n
d1v1duals 'from theu' custody and process them thFoU~h. the State 
court system. However,'efforts to. process the indivl.duals through 
the Tribal Court s:(stem have been blocked by.Oliphant •. ·.1Consequently. 
and although the 'L Anse Federal Indian .Reservahon 1S far from . 
being a ."bed of lawlessness", significant law enforcement problems 
have occurred. 

To get to the point'of this letter, the sit~ation on the 
t'.Anse Re'servation is not one where the Federal magistrate's le'gis
lation which you have.pro~osed.would solve the problem although 
it admittedly might. help ~n that direction. I believe that much 
greater benefits would be derived, however, from legislation 
granting Tribal Police the authorl.ty to arres.t non-Indian persons 
who. commit offenses within the boundaries of Federal Indian Re
servations •. Of course,' Doth my' clients and I would prefer that 
such legislation also provide·that the offenders be processed 
through' Tribal Courts but even if it were.required that such in
dividuals' were to.be turned over to Federal or State authorities 
for trial the situation on this Reservation at least, would be 
far better. 

. I hope this letter will be of some benefit to yo~.in con
sidering the legislation.discussed.in your letter of January.lB, 
19BO,.and I would be pieased to share my thoughts with you further' 
if you should desire. c1D 

truly yo .,_ 
I 

Gar eld W: Hood 
orney &' Counselor 

GWH/b~p . .. 
cc: Han. Theodore P.olapaa, '£ribal Judge.. . 

Mr. J;'rederick Dakota, Chmn., .Keweenaw Bay Indian 
Michigan Agency Office, Bureau of Indian Affairs 

Comm~nity 
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PUEBLO OF LAGUNA 
BRANCH OP JUDICIAL, PREVENTION AND ENFORCEMENT SERVICES 

BOX 194 
OLD LAGUNA, NEW MEXICO 87026 

AtcA Code (SOS) '.52-6616 or 5.52-6617 

~ 3,1980,' 

'lQ: John Melcher, united States Senator 
united States Senate . 
Select camu.ttee On J:ndi<UI Affaixs 
\'bshin<;I:Qn, D.C. 20510 

FOCM: Clyde Giroux, CUef of Police 
P.O. Box 194 
laguna, New ~ 87026 

Dear sir: 

In rely to your inl;uiry regarding the Oliphant va ~ decision 
and all Ramifications, I&I Enforcenent aId JOOicial. I woold like to first 
apologize for the fact that II!{ sOOrt tenure as arl.ef of Police of the laguna 
Police IJeparbtent, gives 1m very little background fran which to draw II!{ 
opinions. ' 

RegaJ:di.ng the matter of Police'Jurisdicj:ion. last year the New 
Mexico Legislature passed a Bill, which in effect s~tes: "Tribal Pol.ice 
Officers in this state, can go to the NeW Mexioo I&I Enforcerrent J\cal'IeIqy aId 
with sucCessful carpletion, be certified as Peace Officers. After certifica
tion, an Offie& can go to the State Police's l\cade!t¥ aId with a soocessful 
carpletion, receive a CXJ111lission as a New Mexioo State Police Officer With 
state wide Jurisdiction." It is to this end, "'" have cicmnitted ourselves. 
'Ibis can only be accarplished if the Tribe signs an agreement with the state. 
laguna Pueblo as of this date has oot l;i.gned su::h an agreement. 'lbeI:e is a 
Bill before this year's legislature" which will make all of the above train
ing free to any Officer, Tribal or otherwise. I was assured last week this 
Bill will I:lecate I&I. 

With the laguna Pueblo signing the agreement with the state, aId with 
II!{ people CXJ111lissiooed by the state Police, I can foresee 00 Jurisdictional 
problans. ' 

Regarding the matter of JOOicial Jurusdiction. I have even less to go 
on regarding actions of the courts. 'lbe laguna JOOicial prdJlens are IlOSt~y 
misdareanors aId as such are handled by the Tribal Courts, unless in the case 
of a ~Indian, the IDeal District COUrt, having Junsdiction, will handle. 
we have not had enough Felony cases to'develope a Criterion or set a precedent. 
I have discussed this matter with the ,Tribal J~ aId several AttOJ:neys aId 
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the Co-Census of opinion is, there is a certain anount of watering down, 
but nothing of consequence. 

I realize you are probably rrore interested in canplaints. Sore
thing to develope a background. Since I have none, I thought you might 
be interested in the sii:uation that applies to us. 

CG/gc 

If I can be of any assistance, feel free to request. 

Sincerely, 

~;;;:4l/ /~~ 
Clyde Giroux, chief of Police 
Pueblo of laguna Police DepartJrent 
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SAN JUAN TRIBAL POLICE 
P.O. BOX 42 

SAN JUAN PUEBLO, NEW MEXICO 87566 

ANDYCASW 
Chlef of PoUce 

January 

One cannot imagine the 
Officers. 

Just recently 
enforcing the Law. Both Officers 
snd face. Our case is be.ing ref 
prosecution, 2 to 1 it will be d 
we not receiving proper re-cogni 
Office according to the Major Crime 

The problem is not only with 
'.llso !ndians. 

TELEPHONE 
8524257 

very 
to 

are 

of Non-Indians but 
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Reee~~ly the S'tllte ',of New ,Mellie!' isaskih~, u~.:"~6 p~rtii:ipate in 
thei I' .Cro s s-Commi.fls ion Plan. wh,ere' ,Ind,ian . Q,f,!'icer's', can .be made 
Full Pledge, New Mexico Peace Office'r.e, 'so long Il,S' t'hey are, wi th
in ,Indian J\1risd,iet.ions and'meet a "serie,a,~f reg~l.,tions, and 
stiff requirements. My perso'nal' opinion to' all: th'is,Jlog-Wash, 
about Peaee Officers Cross; Deput,ized by 'Hew 'Mex,ieo .is a.wa,ste 
of valueable Indian time and the wl,to,l'e s~·tui.atio·j:l-, stin.k~. 

I suggest the ext,reme nee,d fo;r .... .(Magilltr'ate Judge ~.I\.t.~,e'Indian 
Reservation is here. That thh Ju'dge make Himself ~vllila~lll.. ,.' 
on full-time basis and wi lHng 'to, work' for the' 'good of "tll'e' ,':\·n. 
people lind for Jtlsdce. '..: ,,', '" '~: • '. 

. ," '0' . 
I sugge.st that Tribes participating, o~ ~L 9'3-638 'ill L!l.1of &' O,rder, 

'be ntoI'ere70gniz~d! .C'~rtainly, the{T'~f,ba.l<,Q·ff,~c,~,r~!lre.>ca~·ab}.~' :;' 
of conduct1ng Cr1m1nal Invesi:'1gat.1DIl·s on'. the Rese'rva,t1'on'il ;an:d'·,,; 
that said.preparedc,l18e's behandle<l, direct,ly to: the Federal,,"! '" ' 
Magis t'rate instead !' f 'duplica ting (wor}t-;·itl1~ou.gh',.~·!Ie :'U:se~"q1j 1t .. ;I.A. ' 
p.ersonnel.. :.0.:1"- J.: : I .o" ..... ~ .. > ... ,~ .. \ ... :. : ,-

Besides the TribaiPoli~e ,co'mntissifj,n'sl,;( fe,el"'a~r')i1(ali ,Pol'ic~.,:i.' 
Officer should a1'80 poss'e'ss a ,Federal ·Contml,ss~on .• ' tIpt,o' this 
poin't Tribal Police Office:rs work tQta:llyo,n~edera:l La'nds •. ,;,!;'!";-

.usin,g. Federal,Vehicles., const:antly .subjec·,t 'to' Federal ,Law·.'an~!i .. ,,:· 
, FtJ.Jerally Trained' and Or,ien·ted. I.I\llf.8sking where. do i"e ,fit " 
, with the B';LA. no' longer., :o'n this ;,R~lIer~ali,iQn. ',w~ 'are the,'B',LA'l' 

in ,a, aens .. e.- /1 - .. ~", . . t; • ~.: ... ,.:' • 

• ,,~ , 1'. 

I'ndeed,'o'I shari: your COII'C''lrns and, ewe n;~;d';'Ii:~lp' before we Ilo,,:'."'~: .. 
Wackey. . . ' .'.; " ~: . " 

.. ,', 

l:,-, :.7.If:~ 

',: ' .... '.' '. ,:. ~:. ;' 
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MUCKLESHCCT INDIAN TRIBE 
38015 172NO AVENUE S.E. - AUBURN. WASHINGTON 88002 - (20B) 838-3311 

February 6, 19BO 

Senator John Melcher 
Chairman 
United States SCDa~e 
Senate Select Committee On Indian Affairs 
Washington, D.C. 20510 

Dear Senator Helcher: 

Thank you for inviting our commento on law enforcement 
problems on Indian reservations. 

The Huckleehoot Indian Tribal Council agrees that 
enlarging the authority of federal magistrates on Indian 
reservations is appropriote, particularly for the more 
serious crimes. At the same time, the Council urges you 
to consider legislation delegating authority to tribal 
courts to hear at least misdemeanor offences committed by 
non-Indians. We have experienced 8 number of petty thefts, 
break-ins, and other minor offenses by non-Indians which 
resulted in damage or loss to tribal property. Because we 
are a so-called "Public Law 280 tribe 'f , federal enforce
ment agencies will not handle these cases. state enforce
ment agencies have shown little interest in investigating 
and prosecuting such matters. And because of Oliphant, the 
tribe cannot act. -------

We believe that a delegation of criminal authority 
over non-Indians to tribal courts would be the most effec
tive approach. A federal certification process could be 
developed to ensure qualified tribal court judges, repre
sentative Juries, and procedures consistent with due 
process. Because there are so many small and scattered 
reservations in Washington state, the most efficient crim
inal justice system would be one which allows each tribe 
to handle at least minor reserVation offenses. 

In connection wi th these procedures, we also urge ~ 
your support for legislation to permit tribes to obtain 
retrocession of state jurisdiction under Public law 2BO, 
with consent of the Secretary of the Interior. Possibly 
because Public Law 280 did not provide funds for additional 
state enforcement responsibilities, the stete has been 
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MUCKLESHDDT INDIAN TRIBE 
89015 172NO AVENUE S.E. - AUBURN. WASHINGTON 9B002 -[208} 989-8311 

unresponsive to reservation law and order problems. 
These problems Bfe more Rppropriately handled by the 
federal and tribel governments themaelves. Public Lsw 280 
hss resulted in s great des I of litigation and disappoint
ment. The Washington state Governor supports retrocession 
of at lesst state criminal jurisdiction and we hope you 
will also strongly consider retrocession 88 one means of 
simplifying the complex issues facing effective law 
enforcement on Indian reservations. 

cc: Senato~ 'Edward Kennedy 

Yours truly, 

~91./zvu.. 
Marie starr _,. 
Vice-Chairperson 



~ L.AW OFFices 

DELLWO, RUDOLF & SCHROEDER, P.S. 

ROBERT D. DELLWO 
~ERMIT M.· RUDOLF 

RICHARD J. SCHROEDER 
TER~Y W. MA~TlN 

HEDLEY W. GREENE 
ROBERT J. ROBERTS 

448 

IOle OLe NA.TIONAt. BANk BUILCING 

, SPOKANE. WASHINGTON 99201 
la08) ez~·~gl 

January 3D, 1980 

The Honorable John Melcher 
Chairman 
united States Senate 

ED FEB 011980 

Select Committee on Indian Affairs 
Washington, D.C. 20510 

Dear Senator Melcher: 

The tribes I represent, the Spokane, Coeur d'Alene and Kalispel 
all received your letter of January 18, 1980, which outlined your 
plans for legislation upgrading the utilization of federal 
magistrates in the enforcement of Tribal and Federal Indian law. 
Your observations of how the Federal Magistrates Act has worked out 
on Reservations are quite accurate. Actually in many areas, the 
availability of magistrates has been almost nonexistent. The 
combination of reluctance of United States Attorneys and Federal 
Magistrates to act or prosecute becomes 'almost total. I have 
seen excellent cases languish for years and eventually die for 
lack of prosecutorial action. Legislation making the magistrate 
system more readily available to tribes is badly needed. 

The tribes I represent would like to respond to your letta.1;' in 
more detail but would first like to have drafts of your proposed 
legislation to consider. Would your office kindly send me copies 
of this draft legislation. 

Sincereiy youx:s, 

. ' 

"'..:' .) . , 
Robert D. Dellw~ " t. t, 

RDD/lv 
xc: Spokane Tribal Council 

Coeur d'Alene Tribal Council 
Kalispel Business Committee 
James Stevens, Superintendent 
Dr. Jerry Jaeger, Superintendent 
Dale Itschner 
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United States Senate 
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February 4, 19BO 

P.O. BOX 3'7 
PUEBLO OF ACOMA, N.M. 87034 

(505)552-6632 

Select Committee on Indian Affairs 
Washington, D. C. 20510 

Dear Mr. Melcher: 

In response to your letter of January lB, 19BO regarding 
criminal jurisdiction over non-Indians on Indian reservations. 
There is only one solution that will resolve this problem and 
that is for a orrl granting criminal jurisdiction over all 
crimes committed on Indian reservations to the Indian tribe, 
with concurrent jurisdiction granted to the Federal Government 
for some major crimes. Increase the sentencing authority to 
$10,000.00 and 10 years imprisonment with Tribal access to 
state or federal penitentiaries with such cO!lfinement at the 
expense of the Federal Government. 

If you want more specific information on my recommenda
tions, I am at your disposal and will do all in my power to 
help resolve this most serious situation. 

DC/bm 

Sincerely, 

PUEBLO OF ACOMA 

Dwain Clark, Chief Judge 
Acoma Tribal Courts 
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;::~ '~Z':Z:te'~ ',' '~~' ~~~~.~~~ e;::J~} ': 
, the'roJ.~'~;Ma~in 'the~iminal jU&ioe' systa)\9~on Ihdian"reservat':iiOOs .. 
~~ t;o~j::j,n~1Imk ~ the Il'a.tteraJ;rl~ offer.these cxmre!lts and", 

,', '. """A'~sill' to ~ law enfol:CEm2Ilt. on'reservatiOns sIioulilbe mindful' ' 
of the existing jurisdictional cooplexities and sb:mld strive to avoid adding 
furt:rer layers of authority to the area, Fran this standpoint an enharioed 
federal presence could be llDst desirable, especially if it I*!I'e coupled with the 
greatest possible reliance on existing tribal institutions. For exanple, the 
federal jlXliciary could nBke use e)f tribal court m:chanisms already in place, 

. inclu1ing j~,courthouses and court persormel. If there I*!I'e coooern that 
these institutions I1Eet federal staroari!s, a certification process could be 
established to assure that the jooges are trained mestiJers of a state or federal 
bar and,that record keeping and procedural rrechanisms met federal specifications. 
SUch a process ~uld place a Magistrate's court where it is llDst effective, 
convenient and neoessaxy - 'on' the reservation - and ~uld solve the problem 
of providing jOOicial services to quite a nl.l1tJer of reservations at minimal 
cost to the United states. ' . 

An expanded role for Magistrates, either through the method described 
above or another process, is entirely consistent with the proposed retrocession 
of criminal jurisdiction fronr the states to the United states. Retrocession, as 
:tOU know, is presently provided for in S. 1722, the reformed federal cr.imiral 
code. This criminal jurisdiction was initially t1.ll:T.ed over to SCIre states, . 
through Pub. L. 83-280 in 1953, in hopes of r.=viding better lawenforcati:l'lt 
through local autl:orities. In practipe t.lJe idea has simply' not ~rked. Reser
vation cr:ine has qenerally gotten worse because of state authorities' indiffer
ence to reservation problems, statl"_s' relootance to bear the added'cost of 
policing reservations, and the distance of reservationsfrcm established state 
courts and JX>lice agencies. M<;mY tr~ ~ro welco:re:l Pub. L. 83-280 have 
learned t" repent of '!:hat ~~J:'J,cn and'are advocates of its repeal, and states' 
relu=tance to yield thclr ~ juriSdiction 1'5 riot baScQ, on their provision 
of good law enfo~..nt. R£it:roCession'coupled loitir an alIF.lified federal presence 
in cr;iminal justice matters 'on the reservations ~uld do a great deal to ClVeJ:'Care 
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the difficulties experienced with the existing allocation of resp:lnsibility. 
It w::mld have the added virtue elf addressing the lOi'tter by ,simplifying, rather 
than ocmplicating, the existing sibJation. 

Thank ,you for your concern in natters of reservatiofi law enforcarent. 
We hope you will continue \'Prk on the proposals OCM under consideration. We, 
will be pleased to discuss any of the above in !!Ore detail with you or your 
staff. . 

CARL V. lJLIl.Il\N 
Resarvaticirl' At:torney 
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SOUTH DAKOTA LEGAL SERVICES 

MEMORANDUM 

DATE: 

TO: 

FROM: 

February 11, 1980 

United states Senate, Select committee On Indian Affairs 
Attn: Hon. John Melcher, Chairman 

SUBJECT: Amendment of Federal ~Iagistrates Act 

These comments are made in response to the invitation set 
forth in your letter of January 18, 1980, where you have in
formed people that you are anticipating submitting a bill to 
Congress which will delegate to United States Magistrates author
ity to hear certain matters on Indian Reservations across the 
United States. 

At the onset you recognize in your letter that felonies 
committed by an Indian against a non-Indian or by a noh-Indian 
against an Indian on an Indian reservation are Froperly matters 
of federal jurisdiction. Moreover, jurisdiction lays in federal 
court for a misdeamnor committed by an Indian against a non-Indian 
or by a non-Indian against an Indian person. 

I think that it is important to note also ~hat any crime 
involving an Indian against an Indian that arises on an Indian 
reservation, whether the same be a felony or misdemeanor, could 
be tried as a matter of proper jurisdiction in federal court. 

Oliphant v. Su~uamish Indian Tribe held that the particular 
tribal court tnere 1nvolved~0-rurrsdiction to try a non
Indian for a criminal offense against an Indian. The Department 
of Justice subsequent to the decision has adopted a policy holding 
basically that it will not prosecute non-Indians for victimless 
crimes such as traffic violations and other such offenses. Please 
take note that the Department of Justice policy does not preclude 
federal court jurisdiction over non-Indians for crimes committed 
against Indians. 

The Oliphant decision does present some problems. Obviously 
if the Department of Justice position is that the federal govern
ment is not going to prosecute non-Indians for victimless crimes, 
the burden than rests on the 'particular state involved to Prose
cute. It must be kept in mind that at least in South Dakota the 
State has not historically taken much of an interest in enforcing 

i 
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• • ~. ' •. ~'1 ,""., t' ' 

state laws on Indian .reaervat.i'6ns •. c6nseqUent,.ly.pt~te,:.\.a.~>:)';;·>K) ... ·.'.:;:. 
enforcement oft;icers are SPJ;'.EJAd' very thin over a::).d~.g,~,9e09r,a:t~i!Ij'~~~' 
phical area. A very big bone of contention b whether';tfipal''f~~v·:r:'l. 
police officers can ever arrest a non-Indian and t;urn" tlie s~.i"I£~,:,·,.~ 
ject over to the local state gov<ernment for prosecution. The~:(tr-. :,;,~ 
result i~ as follows: (1) l,?cal state governments do not, ~n·'::'·¥,.J).l¥i; 
the 'lpinl.on of many reservatl.on residents do a very good job 'Ol;':c'i'f..i', 
policing non-Indians. This creates hard feelings along racial. ~iJ;~'''''i 
lines since Illdians are arrested ~nd convicted for the same }i'i",,~lT:l.l .. 
conduct by their tribal government. (2) Local state govern- .... :" :Jr", 
mental units .in many instances will not accept an arrest of a '~': :"'" 
non-Indian by a tribal.officer. Since the State does not have ~~/.,i 
the manpower available to make the particular arrest and since "};'."U:; 
it will not accept the arrest by a tribal officer, the non-Indi .:.J?':' 
is seen as being above the law. The above situation is vel~y r '~':~ .. 
and it needs to be addressed by Congress. CertainlY'"O'ne solut'r . ",", 
is for Congress to indicate its intent, by ",assage of the Act .1 •.• ...;~;: •. t.~, 
that you make reference, that victimless crlrnes conunij;ted by .. no/t~ 't, ~+.~ 
Indians in Indian Country should be tried in federa,Lc,OuF,t.:bY..'·a:.~:!I;r·", ': 
United States Hagistrate. Anoth,er solution is for Conqre·jja' .. t9.'~:':: ,>:<:('~. 
indicate its intent that non-I~dians can be tried .in:~:'=fi.~~.~\~c; .. , 

You indicate in your letter' that anothe.r area.:of. 'cone 
the lack of prosecution by United States attorneys 0"£: :lnd~Ms 
for Major Crimes Act violations .or violations a.gainst non-;.illA 
As you know, under laUSC 1153 it matters not .'whet!!e"r .. the vi'c' 
is an Indian or non-Indian. Federal courts atil·). Ii'llve jur.i.slti. 
over that particular Indian defendant charged unde.l: ''tb''atst~'tul;i!t, '$~r, 
If your Committee really has a genuine concern . about .\lrili(!iis·'· ." ',".'>' 
Indians going unprosecuted generally, and spe'cificalay, when~: 
commit a crime against Ii non-Indian, then I ,dare :say' .~at an,.:,. 
immediate congressional inquiry dught to be laUnQ1!.ed".i~tP ... :~~,~, 
policies of the Department of Justice with refer.ence:.to·,.:i.l:s,,du 
to enforce federal laws on Indian reservatiol}&' .. J:£ any pati::ic" 
United States attorney l;efuses to prosecute :ah~ ~~ian.·becauB .• ( 
victim is a non-Indian, then that person oug.ht to be~iiiiit 
removed from his office. My point is, Senator', 1:1)a,t: tlld!t:e"s;r:'er •. , 
statutes on the books thaj: provide the necessar,y,.t.<X1" . .. . , 
to be prosecuted for felonies whether the victim"&'· 
non-Indian or whether the crime be victimless • .' ,~t' , 
to make any rational connection' between the proDle.ni. 
this paragraph and your proposed solution, Le.,:tll 
of the Federal Magistrate Act. to 'allow Fedet:a1' ~.agisti:ate'B··· 
certain types of cases that arise on Indian ·re~~at-iMP'/. . ": 

, ~ : . . '~~~~..,.~.;~~ ". r:,;. '.'~or: ,', 
You further state t)lat its. unlikely thilta ·fl!dersl', magl' 

could be justi.fied on 'an InC!ian. reservatior.. ~.):·oUr'<·pp'.;:·nt~.·-t: 
because United States .attorneys refuse to p:rosecUtel:l)'f~.}.tal\.~ 
magistrates have not·.beli!ll. appointed to' se~e 6n.qf:,:t!e;~t:,.~~~· 
reservations "ince the caseload does not JustifY}'8u,?I,I"~'~l> 
ment. It is difficult to a,scertain just exabtly. :w:h!''t~.¥'9U:" .: ... 
If you mean that the Deparl:iu'lnt 'of Justice,:refuses·to.p~eut1 
110n-Indians for victimless crime's, as that terD):.:i-s.:,def@'ed:,#k.·'" 

. . ,( •. ',,,,!! 1r-{p: ,·'l,. ~ 

" ···..;.~~~i1tJ 

62-696 0 - 80 - 30 
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their policy statmnent ~d<iress:iiqthe !Ba~e' 
in turn has resulted 'in an insufficient case' ~~~ 
the appointment of Federal Magistrates, VD~·~~le.,e.", 
has surface validity. However Oliphant 
Harch of 1978, barely :two years ago. 
justify a refusal to appoint Federal Magl.,,,or,,e.,,. 
reservations on a mere two years of statis 
the two years are those directly 
gave rise to the problem and the paudity 
two years is directly related to a policy 
of Justice not to ~rosecute nQn-~ndians,for vj,ct:Uttt'9S"'~~: 

If you mean, in "addil:ion to the above, 
of cases are not prosecuted before Fedexal 
those involving non-Ingiann who ,commit 
Indians against non~Indians, hence 
caselaod and therefore negating any jusel.rl.~acl.,on 
appointment of '1:'edaral Magistrates on 0'.' 
this erroneous understand:i,ng must be cor:~'ected and 
allowed to justify a decis.ion not to appoint further, ,Malg~.s:t;l:a,t;E\'?i,~· 
Non-Indiana who commit crl,mes against Indians can be' , 
have been tried in federal court, whether the act be e fG~ony 
or misdeamflor. S.ince there has always been a forum for the, ~' . >: 
prosecution of those' types of cases, and espe¢i~lly misdeamnors~ 
there has been traditionalJ,y little need to have these matters 
heard by a Federal Magistrate because they are heard by a federal 
district court judge •.. With respect to Indi~n persons who commit 
misdeamnors, at the prl.sent time they probably could be charged, 
eit,her in ,fede"al district court or the matter P9uld be I)eard'by; ,,?~' 
a particular tribal court. In either ,;"",e, agein ,there ,i,s,.,and ~:i~ 
has not been any..need to try these matters be'fore: a Fedetli:r ... '''- ;-. ,.·· .. ~i 
Hagistrate. The small caseload before Federal Magi'strates~!ln;,";:' .': .> 
volving the types of cases set forth in this P!U'agraph"9at#iot-l:ie:~ ;:.;(i\ 
used to justify the appointment of Magistrat:es' ·on or;ll~a:r lndiiin,' "!i;:i~~ 
reservations because traditionally these t:ypes of. 'cases :are hea.rd,,: .. l 
in either United States District Courts or tribal court,Q ;if Indiat):, ':' 
defendants are involved. ~ . , .. ' '... /~~ "'"ft . • }~::";~;j 

I feel constrained to address another' ·.statement.",B·lf··,.f~rth . >-3~;;~; 
in your letter. 'You indicato that tribal'courtil:oft;ell'pl;:l>sequ.tfl.·~'#;t. 
lesser included offenses when the U.S. attorneysfaiJ, to p;J;ollec~te": 
them but: yet tribal courts only have certain penii:l pq;v,e,i::s., Again' 
I must state thaI: it is a little difficult for 'me 'touriderstahd ",.: 
what point you are making or the re~evance that this'stat9ll)41llt 1:I",s,,) 
to the amendment of the Federal Mag~strate Act. First of"lIL1," it . 
would seem that if an Indian commits a crime that is in., faat a' " '" ;~_ 
mJ.sdeamnor it ought to be tried as a matter of policy in tribal ,
court and not before either a United States District Judge or a 
Federal Hagistrate, although the latter possibilities could 
also be grounded on a firm legal footing'. If this were not to be 
the case, then there would be little need for tribal courts to 
have any criminal jurisdiction at a;l.1. A six month period of 
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incarceration and/or a $500 fine certainly seems to be appropriate 
penal authority to punish • 

There has been some discussion, at least in South Dakota" 
about the implementation of prosecution guidelines where certain 
types of cases which might otherwise be tried in federal court as 
a felony will be referred to tribal court for disposition. For 
example larcenies and/or burglaries resulting in property loss 
less than $250 or certain types of assaults. This undoubtedly 
re.flects in part a judgment decision by a prosecutor that the 
case could not be won as a felony. In addition, implicit in 
these guidelines is the recognition that tribal and Bureau of 
Indian Affairs can more economically investigate and prosecute 
thes., types of cases than can the FBI and· the United State.s 
Attorneys. The current United states Attorney in South Dakota, 
who is a member of the Rosebud Sioux Tribe of Indians, has publicly 
stated that he is in favor of deferring cases to the tribal courts, 
but only if he can be assured that the cases deferred will be 
adequately investigated, prosecuted, and punished •. It would seem 
that the above position is commendable since it assures Indian 
defendants of being tried before Indian courts, recognizes the 
sovereignty of tribal courts, and fosters improvement in the 
tribal court system. 

In conclusion, Senator, I think that there is definitely a 
need for Federal Magistrates on or near Indian Reservations to 
handle victimless crimes committed by non-Indians in Indian Country. 
Moreover, they could also handle other misdeamnors that are committed 
by non-Indians in Indian Country even though there is a forum in 
federal courts for those offenses. Indian defendants charged with 
misdeamnors ought to be tried before thei!; particular tribal court. 
Tribal courts are in need of much improvement before they could 
constitutionally handle felony cases. 

. .r, 
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LAW OFFICES 

SONOSKY, CHAMBERS & SACHSE 
2030 M STREET, N.W. 

MARVIN J. SONOSh<V 
HARRY R. SACHSE 
REID PEYTON CHAMBERS 
WILLIAM R. PE.RRY 

Honorable John Melcher 
Chairman 

WASHINGTON. D,C, 20036 

February 13, ID80 

Senate Select Committee on Indian Affairs 
United States Seriate 
Washington, D.C. 20510 

TELEPHONE. 
(202) 331-7780 

Re: United States magistrates - enforcement 
of federal law on Indian reservations (107.22) 

Dear Senator Melcher: 

Thank you for your letter of Jan.uary 18, 1geO inviting our 
views with respect to the lack of protection for Indians that are the victims 
of offenses by non-Indians on Indian reservations. 

The Assiniboine and Sioux Tribes of the Fort Peck Reservation, 
for whom we serve as general counsel; share your concern with the lack of 
effective federal law enforcement on Indian reservations'. In the 'last few 
years the Tribes have brought the problem to the attention of Judge Battin, 
the Bureau of Indl,an Affairs and the Administrative Office of the United 
States Courts. All agree that something should be done. You may be sure 
that the Fort Peck and other Indian tribes are delighted that you. have as
sumed the task of producing a legislative solution to this problem. 

As you know, there exists a serious vacuum in law enforce
ment where a non-Indian commits a crime against an Indian on an Indian 
reservation. In such cases, neither the state nor the tribe has jurisdiction 
to prosecute. The United States clearly has jurisdiction to prosecute such 
'offenses. See 18 U.S.C. 13, 1152. However, except for the 13 major 
crimes (18 U.S.C. 1153), jurisdiction is not generally exercised over 
offenses committed by non-Indians against Indians. United States Attorneys 
and federal courts are frequentiy several hundred miles from the reservation, 
as in the case of Fort Peck. United States Attorneys have more work than they 
can handle and typically assign a very low priority to the prosecution of of
fenses on Indian reservations •• As a consequence the crimes with which we 

. are concerned are committed virtually without fear of pros'ecution or punish
ment. 
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Anexpanded rqle for United States magistrates would help 
ameliorate this problem. We believe. that under existing laws, United 
States magistrates are authorized to try minor offenses committed by non
Indians upon the person or property of an Indian on an Indian reservation. 
18 U.S .C". 3,401,. The Administrative Office of the United states'Courts 
concurs with .this interpretation. But because magistrates are part-time 
only, are. limited in their aSSignments and seldom devote time to Iridian 
reservation matters, and because their jurisdiction depends on the option 
of each defendant, magistrates have not been an effective law enforcl;lment 
presence on reservations. 

We recommend the following: 

First, a full-time magistrate should be aSSigned to Fort Peck 
and to each other major Indiaq reservation which desires and needs a full
time magistrate. If it is determined that there is not a suffiCient caseload, 
m;lgistrates could "dde circuit" between two or more reservations in an area. 

Secdnd, the scope of the magistrate's jurisdiction should be 
expanded, at least, as to Indian reservations. Currently, magistrates can 
only hear "minor" criminal cases with a maximum penalty of one year in 
jail or a $1,000.00 fine, or both. 18 U.S.C. 3401. We believe that power 
should be delegated to magistrates on Indian reservations to try all crimes 
other than those covered by the Major Crimes Act, 19 U.S.C. 1153. With 
such jurisdiction the magistrate could be a significant federal law enforce
ment mechanism on Indian reservations. 

Third, the magistrate's jurisdiction should be made mandatory. 
Under existing law, a criminal defendant may insist upon being tried in 
federal court before a federal judge even for a trivial offense. This must 
be amended if the magistrate is to have an effective role on reservations. 

Fourth, since a magistrate cannot operate without a prosecutor, 
a prosecuting attorney should be assigned full-time to work with the magiS
trate. If possible the prosecuting attorney should not be an additional 
ASSistant United States Attorney. since such an aSSistant would soon find 
himself delegated to other work. By law, his quties must be limited to pro
secutions on Indian reservations. 

'I 
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Fifth, funds must be niade avallabt~ for attorneys for indigents 
and for court reporters and transcripts. . 

If hearings aTe h6ld we are sure citizens of Wolf Point and 
Poplar, both Indian,and non-Indian'will wish 'to testify. Too many crimes, 
particularly assaults go unattended because of the Federal.Government's 
failure to provide a system that meets'the needs of ail people liviilg on 
Indian reservations. . 

Please call on us if we can be of further help. 

Kind personal regards, 

~,.mo. ,-relY':'-~b~' 
MJs/Jbc , ~\~nOSkY . , 

cc: Each member of the Fort Peck Tribal Execu:UveBoard 
Mrs. Lillian Hertz, Tribal Secretary 
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RESOWl'ION /11170-76-12 TRIBAL GOVEIl.'l:<!ENl' 
Lall and Onte .. 

", 
. WHEREAS; the Fon 1'eck Tribal Executive BOad 1s·th~ duly elected body represe<it'tng 

the Assiniboineand Siowe Tdbes at the Fol"t Peck Reservation and 18 et:lpg-.;ered"to 
act in behalf 'ot ·the Tribes. All actions shall be adherent to provisio::ls "et forth 
in the 1960 Constitution and By-Laws and'l'ublic.Law 1/449,. and . .' . .. ~ . -" .. 
WHER&\3; Under Article VII, Section 5, at the Constitution of the Assiniboine and 
Siowe Tribes of the Fan 1'eck Indian Reservation, the criminal jurisdiction of the 
Tr1bes 1s limi;r;,ea to of tenses committed by Indians within the reservation; and 

WHEREAS; :the Stat" at Nontana has no jurisdiction over offenses by nonIndians 
against Indians on the reservation; and 

'WHEREaS; the United States does have ,juriSdiction over offen.es by nonIndians 
against Indians on the reservation but such Federal jurisdiction is not ! 
"tfectively exercised because the United States District CoUl"t and the United 
States Attorney are over 500 miles from the reservation, the United State~ 
Attorney is understaffed and generally Indian matters of this nature do not hold 
high priority in the office of the United Stattes Attorney; and 

WHEREAS; as a oonsequence, for all practical purposes, no jurisdiction is 
exercised over numerous offenses by nonIndians a.gainst Indians, ~.,d nonIndia.ns 
attack, assault and commit other offenses against the person and pro;>el"ty of 
Indians without fear of prosecution or 'PWlish:nent; and 

WHEREAS; the State prosecuting attorney for Roosevelt County, where the r.!serva
tion is locat~d, has publicly expressed the need for appropriate action to iri.ure 
the peace among ,"]'1 pe:>ple residing on the reservation and ha~ publicly cxpre~.ed 
his discouragemeri·t with the administration of Federal justice that permits cr1:::es 
by nonIndians against Indians without impediment; 

NOW THEREfORE BE IT RESOLVED; That the Tribe suppol"t legislation creating "ddi tio,,
al offices of United States magistrates empowered to hear and adjucUcate otrcns~3 by 
nonIndians against Indians on reservations and providing for the e:::pploy::ent of 
Federal prosecutors under the supervision of the Attorney General of the lhli ted 
States, but not the United States Attorney, to prosecute such offenses; 

BE IT FUR'l'!IER RESOLVED; That the tribal attorneys are hereby authorized to seek 
the enactment of appropirate legislation to accoOlplish the Tribes' objective .a''1d 
to enlist the aid, cooperation and suppon of national Indian organizat1ons and 
other Indian tribes. 
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I, the Wlde>:'sigoed Secreu..,.-Accountant ot the Tribal Executive Boardot the 
klsinibo:!;n" and Sioux Tribe. or the· Fort Peck Indian Reservation, hereby certity 
tbat the Tribal Executive Bo'll'd 1. composed ot 12 voting member .. or whoo _'_2 __ 
c~.atitut1ng a quorum w .. re present- at a Recessed Seec!al caeting duly called and 
convened this ~ day ot ~, .!.21§.; that. the tore going resolution was dll4" 
adopted at such meeting by the sttirmative vote ot --1L...: 

APPROVED: 

~Hollow, Tribal Cbair:nan 
Fort Peck Tribal Executive Board 

L1llianS. Hertz, Secreta..,.-Accountanl; 

Super:l.ntendent, Fort Peck Agency 
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March 24, 1977 

, . 
Honor!3ble James Battin, 
United States District Judge 
Federal BuUding 
Billings, Montana 59103 

'. .. 

", ~'"'-' 
, ..... '0 •• 

Re: Fort Peck, Tribes - Magistrate and prosecutor 
(107.22) "j; 

.. ".:. ," 

Dear. Judga BaWn: 
~ .. 

You may recall the meeting Inyour.chambers last year with members 
of the Fort Peck Tribal Executive Board, when we discussed the possibility ... 
of trying minor offenses before the United States Maglstrat.e at Wolf Paint, .. 

Encouraged by your viewpoint. we wrote to the'Director of the 
'Adm!nistrati ve Office of the United States Courta, proposing that a . full-time 

magistrate be appointed to try misdemeanor offenses on the Fort ~eck Reser
vation committed by non-Indians upon Indians. You. may have received a 
copy of that letter but we enclos.e ,another. ' . 

.• ' Sin~a:.the Tribes have not a~sumed law en~orcement J~isdic~~n :::{~ . 
. ' over non,:Jnd/.ans committing crimes.on the reservation, and since the St,ate·,: , 
. has no jurisdiction over such cr1mas,whera an Indian is the victim,. federel: (, 

prosecution 1s the oniy possible .law enforcement avenue. But, as you MOW ,', 
your Court 1s distant from the reservation andthelle case8 'generally 120 ,not.,' i\.~· 

.. find their way into federal court. Consequently, offenses by non,:,Indians ',' : . 
against Indians, particularly assaults, for me most part go unprosecuted : .. 
and unpunished. 

As our, letter to the Director of thaAdm!nistrative Office of the United 
States Courts indicates, we b611eve that United States Magistrates are autho
rized under present law to try m~or offenses comm1tte~ .by a non-Indian upon 
the person or propertY of an· Indian on the reservation. (See 18 U.S.C! 3401.) 
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In conversatiora with the Administrative Offico, we have learned tMt tho 
Administrative Office concurs in our interpretation of the law. We have 
also recently been informed that the United Statea Attomey has requested 
federal magistrates in Montana to tty aU suoh oH.naes. Thi, 1s an ex- '. 
oellent step forward and la very muoh apPI'eciated by tho Fert Peck Tribes •. 

We remain concerned, however, that the present part-time ma91l1trate 
.- at Fort Peck may 110t JUltifiably be expected tndofin1tJaly to conduct all the 

trlilils that will be necessary. Also, he may not have adliquate courtroom.,. 
. faoilities, although we belleve the Tribes would oUet' the use of the tribal' ',. 

courtroom. In addition, while we understand that tha United States Attorney " 
has promised to make federal prosecutors available fer thea.EI tr1<lls, we are 
well aware of the serlQUI staffiIl9 constraints in hb office. We believe 
that a £ullr:-t1me IIUIgiattate should be allSigned to the Fort Peak RaservatioR. ' .' " 
area (Roosevelt COlUlty). If th9 case load at Fort Peck is lnsufllclent to . '" 
occupy all of the mag1strate's Ume, we suggest that the magj.lItrate "ride 
cirCUit" and conduct triall on other reservations in the State. SlmUarly, 
a prosecuting attorney 8houl~ be aSSigned fuU-time to these cases to 
travel with the magistrate. 

',' ' 

, . ~.' 

We are advised by Mr .. Mccabe of. the Adm.lnl5tretive Office of the 
United States Courts that suoh a proposal would be conSidered by tI'lat Office 
end pouibly by the Judicial Conference when 1t meets next in September, 
if the necessary feNUest 1s made by the judges of the faderel district court 
.in Montana ~We strongly commend tha action already taken. and relpecUully 

, urge that you recqmmend to the Admtnistrative Office, that a full-time prole- " 
'cutor be assigned primarily to this class of case., While wo recognlze that' 
the matter of an additional prosecuting attorney Is within 'Ute cognizance' of 
the Department of Justice, our preliminary conversations with the staU in 

, the Deputy Attorney General's Office leavsus hopeful that the Department 
would support the assignment ot 1!1 prosecutor Jf a full-time magIstrate wage' 
appointed. . 

This la it matter of great significance to the Tribes, and both the 
Tribal Executive Board, and we aa General Counsel, 9feaUy appreciate your 
efforts ln this matter. 
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;\,-.. 

,,' ,Please give usyo\lr. suggestioll5,andlet us know if.there Is,: " 
.', anything. further that we can do. '., , .';,' ." ",n .. ' '. : ".:. 

,. : .... ... ~, '" .. , .-:' ·.t;; , .. 1.', ,;. 

''\,:Ku:td ~;~~r~g~da;".,":~ . ":,,, " 

,MJS/jbo . "" ' ... 
, Enclosure " 

\', ." 

.. : ... : .... :,: ... ,;"., . 
~ ... " " 

. I:' :,. ",.:,..1 ~. 

', .. ', 
cc: Mr. Norman,Hollow, Cbalnnan ; ,. 

Mrs. LUllan Hertz, Tribal Secretary, ,.': '" 
.. ,\,' Mr. Stanley Yallowrobe.. ' ..... : 

..... " I. " •. ~. : :', ,t, 

'bc: Ms • Doris Meissner , 
Gerald Schuster I Esquire 

.~.~ . :" 
. ,' .·.·Iot. 

_ . ;. 'r ~ .' .'.~' 

'.' ' .. -',-:."::.;:. 

,.... ,'~ ., 
~:, ... 

'" '. ~. :~ 

'I 
'. . ~ . 
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AlIO ••••• U'1oY TO 
UlIflT.n 81'A.'n:. ATTO •• " A"a .11,..,.,,<, 

gEn.u .• A_a 1rU,. __ 
:!i{nil.b .j:;llIt •• ~.pnrlnltnt of mUDti .. 

'UNTfED s'r.\.TE$ ATTOUNEY 
DI8'nUO'l' or MO!'fT.\..V.t. 

1'". O. Bo~ U,78 
BILLINOS, KONTA.. ... A. GD103 

March 8, 1977 

Mr. Gerald M. Schuster 
U. S. Magis.trate 
P. O. Box 607 
Wolf Point, Montana 59201 

RE: Trials of minor offenses 

Dear Mr.· Schuster: 

'nILII1' .. o:ca 1" •• '11 alET. I' •• 
.utI'" Cloue .u. 
n" .•• :1 ...... ....... 00" ••• 

After assuming this office a year ago, I have 
learned that some minor offenses committed in this 
district are not prosecuted in federal or state 
courts. The most noteworthy exampl.e is a misdemean
or· assault committed by a white against an Indian 
person, on the reserva~ion. 

I have also observed that we are filing some 
misdemeanors directly in the district court. 

After checking, I find, that you have been author
ized to try minor cases, that is, off.enses where the 
maximum sente!lce does not exceed one year and/or $1000 
fine. 

I have discussed this matter with Chief Judge 
Russell E. Smith. He is willing to consider a more 
extensive use of the U. S. Magistrates in the District 
of Montana. 

It would appear that'the magistrates on or near 
Indian reservations would have the most trials. I 
cannot estimate the number of cases involved. 

I am also informed that additional compensation 
for such duties depends on the number of cases pro
cessed. Thus, you must work ·the first year at your 
present salary. 
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Considering all of this, would you please advise. 
this office of your views or suggestions. I would 
hope to undertake this use of magistrates at the 
earliest possible time. Though. understaffed, I wi'll 
make an Assistant United States Attorney available ~or 
all contested trials. 

Very truly yours, 

~.~ 
THOMAS A.' OLSON 
United States Attorney 

TAO:dlb 

cc:' Chief Judge Russell E. Smith 



.Thomas A. Olson 
U.S. Attorney 
P.O. Box 1470 
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t.tarch 17, 1977 

Billings, Mout~na 59103 

Re: ·Trials of Minor Offenses 

Dear Tom: 

I have received and carefully considered your letter of 
March 8 regarding trials of minor offenses committed within 
the exterior boundaries of the Fort Peck Indian Reservation. 

It is my general feeling that by handling these caSes in 
this matter, we will help to relieve much of the tension 
presently existing on the reservation. 

Ilowever, there ~re several questions I have in regard to 
trials of these matters. First, I would assume that as in 
our felony cases, these complaints would be brought by 
special agents of the FBI or other qualified law enforcement 
officers. If a citizen complainant appears on a particular . 
matter, am I to refer this person to the FBI before accepting 
a complaint? If so, the FBI should alert their agents as to 
tho investigation o~ these matters. 

Second, in regard to appoint~ent of legal counsel for these 
matters, if I d~termine that a defendant. is unable to obtain 
private· legal assistance, am I to appoint legal counsel for 
these misdemeanor matters? What monetary limitations do we 
have in this regard? 

Third, on the misdemeanor trials. am I to make arrangements 
for a transcript of the proceedings or some type of record 
of proceedings in the magistrate's court? If so, to what 
extent? The matter of a court room is also in question. I 
assume that lIIost non-contested cases could be handled in our 
office, however, I can forsee if there are many of these 
cnses, this would be a real problem for our private clients. 

In regard to sentencing, ~f a person wer, convicted of an 
offense and sentenced to some time in jail, could that 
sentence be served at the Roosevelt County jailor would it 
be necessary to transport this person to another facility? 
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In regard to the compensation of the magistrates for such 
duties, it is difficult at this time to even estimate the 
number of cases we might be handling in this area. However, 
if th~ complaints are numerous, it would be necessary for me 
to consider other alternatives as I would simply not have 
enough time to hear many of these matters. It would seem to 
me also that some adjustment in compensation could be made 
to the magistrates .if it appears that there is a steady case 
load in their courts without waiting a full year to deter-

'mine the actual number of cases processed. Other than the 
actual time of trial itself, we will be spending consider
able time in discussing cases with the attorneys and in 
related paper work as far as forms and reports on the 
matters. I know you are aware of our reliance on private 
practice for income, and we have always considered the 
magistrate position to be a public service to assist the 
people in the community. Although I would like to continue 
with the magistrate's position for this reason, if the cases 
b~come numerous enough to affect our service to clients, we 
would have to receive an increase in compensation for the 
p~sition. . , 

I hope that some of the above is useful to you in resolving 
some of the problems which will be incurred in the use of 
magistrates to try the minor cases. Your comments or sug
gestions will be appreciated. 

Thanking you and with my best personal regards, 

GS:jh 

Very truly yours, 

Gerard Schuster 
U.S. I·fagistrate 

o 
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