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I. INTRODUCTION 

The purpose of this monograph is to provide an introduction 

to key concepts and procedures of Hawaii's judicial system. It 

is intended for use as a textbook in college courses such as 

political science, criminology, sociology, journalism, police 

science, and pre-law studies. 

The monograph had originally evolved from certain chapters 

of a training manual, developed by the Commission, which was 

intended to train volunteers in the Commission's Court Observer 

Program. Based on comments received from court observer volun

teers and others, it became apparent that a textbook of this nature 

could have wide application as an educational tool. Hence, in 

August of 1979, the Commission released a preliminary publication 

of the monograph, 

Since its release, extensive revisions were undertaken to 

update the publication. The second publication includes the most 

recent legislation affecting Hawaii's criminal justice system and 

provides a more extensive elaboration of the procedures and key 

concepts discussed in the preliminary publication. 

It is the aim of the Commission that a publication of this 

nature will encourage a greater public interest in more efficient 

and fair criminal justice system. 

-1-
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II. THE CRIMINAL JUSTICE SYSTEM OF HAWAII 

A. THE COURTS 

There are four levels to the judicial system of Hawaii. Two 

of the levels contain the trial court system. Appeals from the 

trial court system are handled by the other two levels. 

1. Trial Court System: Circuit and District Court 

The trial court system is divided into four jV(; .dal circuits. 1 

The First Judicial Circuit covers the island of Oahu (the City 

and County of Honolulu) and also includes the district of Kalawao 

on the island of Molokai, commonly known as Kalaupapa. 

The Second Judicial Circuit includes the island of Maui, 

Molokai (except for the district of Kalawao), Lanai, and Kahoolawe 

(the County of Maui). 

The Third Judicial Circuit is the island of Hawaii (the 

County of .Hawaii). Originally, the Big Island was divided ~nto 

two circuits, the Third and the Fourth. 

The Fourth Judicial Circuit was eliminated in 1943. 

The Fifth Judicial Circuit includes the island of Kauai and 

Niihau (the County of Kauai). 

Each of the four judicial circuits has a circuit court and a 

district court. Each district court is further divided into a 

number of geographic divisions. For example, the District Court 

-2-
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of the First Circuit includes the following divisions: Honolulu, 

Waianae, Ewa-Pearl City, Wahiawa, Waialua, Koolqupoko, Koolauloa, 

and Ka 1 awao. 

(a) District Court 

Generally speaking, the district court has limited jurisdic

tion oyer civil and criminal matters. It conducts only non-jury 

trials. In civil cases, the district court, with some exceptions, 

has exclusive jurisdiction over matters that do not exceed $1,000, 

and concurrent jurisdiction with the circuit court in civil cases 

involving amounts between $1,000 and $5,000. 2 The district court 

also has jurisdiction in all small claims actions and in landlord

tenant cases. 3 

In criminal matters, the district court has limited jurisdic

tion, handling only those cases in which the possible maximum 

term of incarceration is one year or less, or where no jail sentence 

can be imposed. 4 (These cases are called misdemeanors, petty 

misdemeanors, and violations.) A defendant charged with a misdemeanor, 

or certain non-penal code petty misdemeanors with maximum sentences 

of six months or more, is entitled to a jury trial and the transfer 

of his case to the circuit court unless he waives a jury trial. 5 

In felony cases, the district court is required to hold a preliminary 

hearing within 48 hours after the defendant's first appear' lce in 

court if the defendant is unable to post bail. 6 At this prelim'inary 

hearing, the district court judge must find probable cause from the 

-3-
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evidence adduced that the felony charged, or an included felony, 

has been committed and that the defendant committed it.7 Otherwise, 

the defendant must be released. 

In summary, district courts have jurisdiction in the following 

types of cases: 

1) Civil cases that involve disputes of $1,000 or less; 

2) Concurrent jurisdiction in civil cases involving amounts 
between $1,000 and $5,000; 

3) Small-claims; 

4) Landlord-tenant disputes; 

5) Misdemeanors, petty misdemeanors, and violations; and 

6) Preliminary hearings for felony cases. 

Currently, there are 12 district court judges serving in the 

First Judicial Circuit, 2 in the Second, 3 in the Third, and 1 in 

the Fifth.B 

(b) Circuit Court 

Circuit courts are courts of general jurisdiction. The cir

cuit court has exclusive jurisdiction in: 9 

1) All felony cases; 

2) Civil cases involving more than $5,000 (with some 
exceptions); 

3) Probate proceedings; 

4) All jury trials, inc'iuding cases from district court 
when a jury trial is authorized; 

5) Petitions for writs of habeas corpus, extraditions, and 
other special proceedings. 

-4-
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Currently, there are 15 circuit court judges assigned to the 

First Judicial Circuit, 2 each to the Second and Third Circuits, 

and 1 to the Fifth.IO 

(c) Family Court 

The Family Courts are a division of the Circuit Courts which 

specialize in cases involving children, family, and domestic 

problems. 

On Oahu, 2 Circuit and 5 District Family Court judges hear 

cases; whereas on the neighbor islands, both circuit and district 

court judges are assigned to Family Court cases in addition to 

their regular duties. 

The Family Court has exclusive jurisdiction over alleged 

juvenile law violators--these are persons below the age of eighteen 

who are alleged to have committed a crime and are referred to 

authorities. II On Oahu, the District Family Court judges generally 

preside over the disposition of such cases. 

The Family Court may waive* its jurisdiction over a juvenile 

under appropriate circumstances. For example, two of the major 

requirements are, that the offense was committed by the juvenile 

on or after his or her sixteenth birthday, and the offense would 

be considered a felony if committed by an adult. 12 If waived, the 

juvenile would be tried as an adult by the court with appropriate 

*A waiver of jurisdiction by the Family Court means that it is 
irrevocably divesting itself of the statutory power to dispose of the 
merits of a particular juvenile case. 

-5-
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jurisdiction over the offense charged. 13 On Odhu, the Circuit Family 

Court judges generally preside over waiver hearings. 

The Family Court also has jurisdiction over those adult 

offenses committed against a minor by a parent or legal guardian. 14 

Charges against an adult for desertion, abandonment, or failure to 

provide support as required by law, or for non-felony offenses 

against a spouse, similarly come under this court's jurisdiction. I5 

In the First Circuit, the Family Court maintains a juvenile 

probation department, a system of intake services, probation 

counseling, and psychiatric and psychological services. 

In the Family Courts of the Second, Third, and Fifth Circuits, 

such services are provided for both adults and juveniles by a 

single probation department within each circuit. 

2. Appellate Court System 

Hawaii's courts of appeal consist of the Supreme Court and 

the Intennedi ate Court of Appea 1 s. These courts hear appeal s from 

both the district and circuit courts. They may affirm or reverse 

decisions of Jhe lower courts or, in certain exceptional circum

stances, choose not to hear the appeal. In most cases, ~ defendant 

is entitled to one appellate review of a conviction as part of due 

process of law. 

Generally speaking, appeals to the appellate courts claim 

that errors of law, or mixed law and fact, rather than errors in fact-

-6-
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finding,* occurred during the prosecution of a case. The appellate 

courts are responsible for deciding the meaning and constitutional 

validity of Hawaii's laws and to ensure that no violations of either 

the Federal or State Bill of Rights, statutes, or rules of pro-

cedure occurred during the prosecution of the case, including a 

defendant's right to have a trial conducted fairly in accordance 

with the requirements of due process. 

(a) Intermediate Courts of Appeals 

The Intermediate Courts of Appeals is now composed of a chief 

judge and two associate judges who will hear all appeals assigned 

to them by the Hawaii Supreme Court. I6 This Court has concurrent** 

subject matter jurisdiction with the Supreme Court over these 

assigned cases. I? Cases that the Chief Justice or his designee 

determine as lacking a significant enough question to warrant an 

assignment to the Supreme Court is assigned to the Intermediate Court 

of Appeals. I8 

A party is able to petition the Supreme Court for a writ 

of certiorari to review the decisions of the intermediate appellate 

court. I9 The acceptance or rejection of the writ shall be 

discretionary with the Supreme Court. 20 

*Unless such findings of fact are clearly erroneous. 

**With regard to the Intermediate Court of Appeals, concurrent 
subject matter jurisdiction means that it may handle the same types 
of cases as the Hawaii Supreme Court. 

-?-



(b) Supreme Court 

The Hawaii Supreme Court is composed of a chief justice and 

four associate justices and has general superintendence oyer all 

courts of inferior jurisdiction to prevent and correct errors 

and abuses where no other remedy is expressly provided for by law. 21 

Among other things, the Supreme Court is empowered to: 

1) Hear and determine all questions of law or of mixed 
law and fact, which are brought to it on appeal from 
either the intermediate appellate court or other 
inferior courts or agencies; and 

2) Issue writs of habeas corpus, mandamu2~ prohibition, 
and other necessary and proper writs. 

The Supreme Court also has a law-making function in the area of 

court procedure. For example, the Hawaii Rules of Penal Procedure 

governing criminal procedure are a creation of the Supreme Court. 

B. COURT PERSONNEL 

Besides the judge, three other court officials play important 

roles in trials: 

1. Court Reporter 

The court reporter records all testimony of witnesses, all 

proceedings, all objections of counsel, all rulings of the court, 

the judge's instructions to the jury, and all oth0r matters that are 

included in the transcript. This record must be accurate, for if 

the case is reviewed by an appellate court, the court reporter's 

transcript becomes part of the official record of what happened when 

-8-
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the original case was tried. 

2. Clerk 

The clerk takes notes for the judge, marks exhibits for 

identification, and, when an exhibit is introduced, marks it as 

being in evidence. When a jury is being selected, the clerk 

draws the names of potential jurors from a drum. Also, the clerk 

is in charge of administering oaths to jurors, witnesses, and 

the bailiff. In contrast to the circuit court, the court reporter 

in the district court also performs the duties of a clerk. 

3. Bail iff 

The bailiff is required to keep order in the court and 

to assist the jurors and the judge. The bailiff performs such 

duties as calling out the witnesses ' names from outside the 

courtroom and pounding the gavel to announce the judge's entrance 

into or exit from the courtroom. The bailiff also serves as 

messenger between the jury and the court when the jury retires to 

deliberate upon its verdict. In addition, it is the duty of the 

bailiff to prevent anyone from entering or leaving the jury room, 

or to prevent ~nyone from tampering with the jury. In the circuit 

court, many of the ba il iffs are young 1 awyers who also serve as 

law clerks to the judges. 

-9-
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C. THE PROSECUTOR AND THE DEFENSE ATTORNEY 

The State's chief legal officer is the Attorney General who 

is statutorily charged with the responsi bil i ty of prosecuting 

crimi nal offenses. 23 Thi s responsi bi'! ity, however, has been dele

gated to the Departments of the Prosecuting Attorney of the various 

city and county governments--subject to the authority of the State 

Attorney General to step in and try a particular case. 24 There

fore, although criminal cases are identified as State v. John Doe, 

it is not the State that normally prosecutes defendants; instead, 

the attorney for the prosecution will be a member of the Prosecuting 

Attorney's office. It should be noted that, currently, the State 

Depa y'tment of the Attorney Genera 1 prosecutes cases of alleged 

medicaid, unemployment compensation, and welfare fraud, as may be 

prohibited either by the theft provisions of the Hawaii Penal Code 

or by other non-penal code statutes. 

The defense attorney may be a privately retained attorney. a 

court-appointed private attorney, or a member of the Office of 

the Public Defender. The Office of the Public Defender is the 

state agency responsible for defending indigent persons accused of 

. 25 Th . crlmes. e rlght of a defendant to the services of a public 

defender or other appointed counsel is guaranteed by the Constitutions 

of both the United States and the State of Hawaii. 26 

-10-
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The defense and prosecuting attorneys play different roles 

in criminal proceedings. The defense attorney, like an.attorney in 

civil practice, is under an obligation to represent the defendant 

zealously and to act in the defendant's best legal interest. The 

defense attorney is thus duty-bound to do the utmost within the 

limits of law and ethics to safeguard and advocate the rights and 

interests of the accused, even though the facts may indicate that 
27 the accused acted wrongfully. On the other hand, the prosecutor 

is under a different obligation. Although the prosecutor is 

supposed to be an advocate, the prosecutor must ensure that justice 

is served even when justice would result in an acquittal of the 

accused rather than a conviction. 28 

-11-
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III. CERTAIN;KEY CONCEPTS 

A. CONSTITUTIONAL RIGHTS 

In the American system of justtce~ a person accused of a crime 

continues to have the same constitutional rights as any other per

son and~ in fact, is given special additional protections. This 

guarantee holds true no matter what the alleged offense may be, 

and no matter how lengthy a criminal record the person may have. 

Among these rights are: 

1) 

2) 

3) 

That the defendant be entitled to a speedy and public 
trial;29 

That the defendant be entitled to a trial by an im
partial jury;30 

That the defendant be informed of the nature and 
cause of the accusation;31 

4) That the defendant be presumed innocent until proven 
guilty by proof beyond a reasonable doubt;32 

5) That the defendant be represented by an attorney or 
provided with an attorney by the government free of 
charge if the defendant cannot afford one;33 

6) That the defendant be allowed to remain silent, 
especially because anything an accused may say can 
be used against him or her as evidence;34 

7) That the defendant be given an opportunity to have 
a trial even though the evidence may appear to be 
overwhelming and even though the defendant may be~ 
lieve he or she committed a crime;35 

-12-
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8) That the defendant be confronted with adverse 
witnesses;36 and 

9) That the defendant have compulsory process for 
obtaini~~ witnesses to testify in the defendant's 
behalf . 

B. PROBABLE CAUSE 

Probable cause is a standard that must be met in order to 

arrest or charge someone with an offense. 38 The amount of proof 

necessary to satisfy the "probable cause" standard is less than 

"proof beyond a reasonable doubt," the standard required for con-

viction at trial. For example, to make an arrest, the police 

officer need only show that sufficient facts and circumstances 

existed to lead a reasonable person to believe, upon reasonable 

grounds, that a crime was committed by the suspect. 39 

C. PRESUMPTION OF INNOCENCE 

Unless a d~fendant has entered a guilty plea, he or she is 

presumed to be innocent of the crime at the outset of the trial. 

This presumption of innocence can be overcome only by evidence 

showing that the defendant is in fact guilty. The prosecutor 

has the responsibility to produce such evidence. It is only a 

"trier-of-fact" (either a jury or judge) who can determine 

whether or not the prosecution has proved that the defendant did 

commit an offense. The defendant, on the other hand, is not 

required to prove innocence. The defendant must be proven guilty 

-13-
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beyond a reasonable doubt as to every material element of the crime 

charged. 40 

D. REASONABLE DOUBT 

In a criminal case, proof beyond a reasonable doubt to a 

moral certainty is required.* The elements of the offense, the 

requisite states of mind, the facts establishing jurisdiction, 

venue, the timeliness (statute of limitations) of the prosecu

tion, and the identification of the defendant as the offender 

all must be proven beyond a reasonaBle doubt. 41 Perhaps the 

best way to define "reasonable doubt" is to use the definition 

given to juries by circuit court judges during the giving of 

jury instructions. 

"A jury must not convict a person upon suspicion 
nor upon evidence which only shows that the defendant 
is probably guilty or more likely than not to be guilty, 
What the law requires is proof of his guilt beyond a 
reasonable doubt. 

Reasonable doubt is defined as follows: Reasonable 
doubt is a doubt founded upon reason and common sense, 
and arising from the state of the evidence. It may 
arise not only from the evidence produced, but also 
from a lack of evidence. A reasonable doubt is not 
a mere possible doubt, because nearly everything 

*By contrast, in deciding a civil case, the standard of proof 
;s "preponderance of evidence." The party with the burden of proof 
must establish by a preponderance of evidence what that party needs 
to prove. This burden of proof is met when the jury is convinced 
that one person's story is truer than the other person's story. 
The person with the more believable story may be said to have a 
preponderance of evidence. 

-14-
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relating to human affairs is open to some possible or 
imaginary doubt; and the law does not require that 
degree of proof which excludes all possibility of error 
and produces absolute certainty, for such degree of 
proof is rarely possible. 

The real question is whether, after hearing the 
evidence and from the evidence, you have or have not an 
abiding belief, amounting to a moral certainty, that 
a defendant is guilty because all of the material 
elements of the offense charged have been proved. If 
you have such a belief, the State has discharged its 
bUY'den of proof and it is your duty to convi ct, and 
if you do not have such a belief, it is your duty to 
acqu'j t. 1142 

E. EVIDENCE 

Evidence offered in a trial can be presented in the form of 

oral testimony by witnesses or it can consist of demonstrative 

evidence such as money, a weapon found at the scene of a crime, 

or a diagram. Oral testimony includes the opinions of duly quali

fied experts. Evidence may be direct, such as an observed fact, 

or it may be circumstantial, meaning that a conclusion may be 

drawn from an observable fact. 

F. EVIDENTIARY RULES 

Both the prosecutor and the defense attorney are governed by 

a body of law known as the law on evidence that controls what the 

jury may consider. Throughout a trial, one attorney or the other 

may frequently object to questions being'asked by the opposing 

attorney on the ground that the questions violate the law of 

-15-
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evidence. It is then the responsi~ility of the judge to decide 

whether the objection is valid or not. If the judge finds the 

objection valid, the judge will "sustain i
' .the objection and the 

question must be left unanswered or rephrased. Otherwise, the 

judge will "overrule" the objection and the questioning will be 

permitted to continue. 

There are three major rul es governing the admi ssi bil ity of 

evidence: 

1) The evidence must De competent; that is, the 
evidence must come from a legally permissible 
source;43 

2) The evidence must be relevant; in other words, it 
must be pertinent or app.licable to a determination 
of the issues at trial.~4 Evidence will be found 
irrelevant if it does not tend to prove or dis
prove a factual issue. Even evidence that may 
be relevant will be excluded if its value in 
proving a fact is outweighed by a) the danger 
that it may unduly arouse the jury's emotions 
of prejudice, hostility, or sympathy; b) the 
probability that it will unduly distract the jury 
from the main issues; c} the likelihood that it 
will consume an undue amount of time; and d} danger 
of unfair surprise to the opponent excusably 
unprepared to meet it;45 and 

3) The evidence must be material* to the issue; 
that is, the evidence cannot be too remote from 
the issue in the case. 46 

Many other rules supplement the requirements of competence, 

relevance, and materiality. Among the more commonly applied rules 

*The terms "relevant" and "material" are often used inter
changeably. The rule of materiality is similar and in some 
instances identical in application to the rule of relevance. 
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are the following: 

The Exclusionary Rule: 47 

The government is not allowed to use evidence that is 
illegally obtained. For example, this rule prohibits 
the government's use of evidence that was obtained as 
a result of an illegal search and seizure. The exclu
sionary rule was established to prevent the government 
from violating the constitutional rights of citizens 
and to preserve the integrity of the judicial process. 

The Hearsay Rule: 48 

The hearsay evidence* rule limits a witness in court to 
testify only to matters that the witness has personal 
knowledge of. Hearsay evidence may be excluded to 
protect the defendant's constitutional right to cross
exami ne the witnes ses aga ins t hi m. Hot/ever, the hea r
say rule has many exceptions; and he~rsay evidence of 
some sort may be admissible in many trials. 

Privileges: 49 

Certain types of confidential information may be with
held as evidence becaus~ they are considered to be 
privileged. What a client says to a lawyer, or what 
a husband says to his wife are examples of privileged 
communications. There are, however, circumstances 
when these privileges may not be invoked. 

The Opinion Rule: 50 

Personal opinions are usually considered inadmissible. 
Witnesses are sometimes admonished to confine their 
testimony to observable facts of which they have 
firsthand knowledge.** An exception to this rule is 

*Hearsay evidence is defined by Webster'S New Collegiate 
Dictionary (1973) as: "Evidence based not on a witness's 
personal knowledge but on matters told him ~y another." 

**However, if the opinion concerns a subject matter upon which 
average individuals consistently form reasonably reliable opinions, 
the witness will be permitted to give an opinion. For instance, 
a witness may give an opinion on the speed of a car, the size or 
weight of the suspect, color, sound, smell, distance, time, and 
so forth. 
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the opinion offered by an expert. A qualified expert 
has the ability to draw inferences from facts which 
a jury would not be competent to draw. 51 The subject 
of the inference, however, must be so distinctively 
related to some science, profession, business or 
occupation~ as to be beyond the ken of the average 
layperson. 2 

G. ELEMENTS OF'A CRIME 

Ever'y crime is defined in terms of distinct ingredients, or 

lIelements.1I The elements of an offense are: 1) the conduct, 

2) the results of conduct, and 3) the circumstances attendant 

to conduct.
53 

Moreover, with the exception of offenses that are 

non-penal violations, or that impose absolute penal liability, 

a person is not guilty of an offense unless he or she acted with 

the required state of mind with respect to each element of the 

offense as may be required. 54 For example, in the offenses of 

Assault in the First, Second, and Third Degrees, the elements that 

must be proven beyond a reasonable doubt are as follows: 55 
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OFFENSE STATE OF 
r~IND 

Assault, Intentionally 
1st or Knowingly 
Degree 

Assault, (a) 
2nd Intentionally 
Degree or Knowingly 

(b) 
Recklessly 

(c) 
Intentionally 
or Knowingly 

Assault , (a) 
3rd Intentionally, 
Degree Knowingly, or 

Reckl essly 
(b) 
Negligently 

CONDUCT RESULTS OF CIRCUMSTANCES CLASS OR 
CONDUCT ATTENDANT TO GRADE 

CONDUCT 

Serious Class B 
causes Bodily Felony 

Injury 

(a) (a) (a) 
Bodily By using a Class C 

causes Injury dangerous Felony 
instrument 

(b) (b) (b) 
causes Serious By using a Class C 

Bodi ly dangerous Felony 
Injury weapon 
(c) (c) (c) 
Bodi ly To correctional Class C 

causes Injury worker perform- Felony 
ing duty or 
within correc-
tional institu-
tion 

(a) 
Bodi ly Misdemeanor 
Injury or Petty 

causes ~·1i sdemeanor 
(b) (b) 

causes Bodi ly By using a 
Injury dangerous 

weapon 
-.... -
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The prosecutor must prove the presence of each and every 

element beyond a reasonable doubt. The defense attorney can either 

present evidence to rebut what the prosecutor has said, or through 

cross-examination he can "shoot holes" in the prosecutor's case. 

If all elements constituting a crime are not pr0 'en beyond a 

reasonable doubt, the defendant must be acquitted unless the 

elements which have been proven constitute a lesser offense in

cluded in the original crime,56 For example, the defendant may be 

acquitted of Assault in the First Degree but found guilty of 

Assault in the Second Degree. 

H. MENTAL CAPACITY AND RESPONSIBILITY 

Even though the prosecution proves beyond a reasonable 

doubt that the defendant engaged in the conduct portion of a penal 

offense, the defendant may still be excluded from responsibility* 

and acquitted of the charge if at the time of the conduct, as 

a result of physical or mental disease, disorder, or defect, he or 

she lacked substantial capacity either to appreciate the wrongful

ness of the conduct or to conform his or her conduct to the re

quirements of the law. 57 

*As to why mentally irresponsible individuals are not held 
penally responsible for their actions, the commentaries to the 
Hawaii Penal Code explain that "[cJondemnation and punishment of 
such an individual would be unjust because the individual could 
not, by hypothesis, have employed reason to restra·in the act; he 
did not and he could not know the facts essential to bring reason 
into play,lI See Commentaries to Section 704-400 of the Hawaii 
Revised Statutes, 
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In these types of cases, defense counsel will usually file a 

motion for mental examination prior to trial accompanied by a 

notice of intent to rely upon such a defense. If satisfied of 

the need to assess the defendant's mental responsibility, the court 

may then order the temporary suspension of trial proceedings and 

appoint a three-member commission, usually comprised of two quali

fied psychiatrists and a qualified clinical psychologist, to exam~ne 

and report on the defendant's mental condition and fitness to pro-

d f ' 1 58 cee or tna . 

If the reports of the examiners state the defendant did suffer 

from a physical or mental disease, disorder, or defect at the time 

of the act and such i~pairment was sufficient to exclude 

responsibility, the court must then submit the issue of insanity to 

the jury or the trier-of-fact at the trial of the charge against the 

defendant, 59 In the defendant's trial, all factual issues, including 

that of penal responsibility, are submitted for the trier··of-fact's 

t ' 60 scru lny. 

In the majority of cases and especially those involving a 

felony, an acquitted defendant is committed by the court to the 

custody of Director of Health, usually to the Hawaii State Hospital, 

for care and treatment until such time that it is determined that 

he or she can be safely discharged. 61 The same procedure is usually 

followed where a defendant is found to be unfit to proceed. 62 
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PRE-TRIAL PROCEDURES: FELONY CASES 
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IV. MAJOR PRE-TRIAL PROCEDURES 

A. FELONY CASES 

1. Investigation by police 

In the investigative phase of an incident, the police conduct 

interviews with the complainant and possible eyewitnesses~ secure 

and examine the crime scene, and perform other investigatory 

duties. A technician from the crime lab is sometimes called to 

conduct a technical investigation of the scene. 

Hawaii law permits the police to hold a suspect for up to 48 

hours without a formal charge. During that time, the suspect is not 

able to obtain a release by posting bail because he or she has 

not yet been charged with an offense. 

The police will generally consult with the Office of the 

Prosecuting Attorney before charging a suspect. The Prosecutor's 

Office has a screening unit that reviews evidence gathered before 

a decision is made on whether to charge a suspect. Both the police 

and the prosecutor have broad discretional powers on deciding 

whether or not to pursue a case for arrest or prosecution.* 

*In cases involving sexual offenses, however, the statute pro
vides that no prosecution can be instituted unless the alleged 
offense was brought to the notice of public authorities within three 
months of its occurrence. The three months requirement does not 
apply if the victim is a minor or an incompetent. See Haw. 
Rev. Stat. § 707-740 (Supp. 1979), as amended by Act 223, 1980 Haw. 
Sess. Laws. 
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The police~ for example, have the discretion, based on their 

investigation, to decide whether or not a complaint is unfounded 

before turning the case over to the Prosecutor-Is Office. The 

prosecutor, on the other hand, in screening the case for further 

prosecution, may accept the charge by the police, or may re

classify, reduce, or reject the charge based on the examination of 

the facts and the evidence before the prosecutor. The accepted 

procedure is to base the decision to charge a suspect on the 

sufficiency of the evidence needed to obtain a conviction. 

Once a suspect is arrested and charged, he or she must be 

taken promptly before a district court judge, usually the next 

court day following the suspect's arrest. Thus, an arrested 

suspect is often released "pending further investigation" because 

the prosecutor may wish to take the case to the grand jury (which 

gives the prosecutor more time to prepare a case) rather than 

present the evidence before a district court judge in a preliminary 

hearing (which must be held within 48 hours of the initial court 

appearance) if the suspect is unable to post bail. 

2. In~tial Appearance 

At the initial court appearance for a felony case, the suspect-

now a defendant--receives a copy of the complaint, if one had not 

been previously supplied. At this time, the defendant is not 

required to enter a plea of "not guilty" or "guilty" to the charges. 

The judge must then: 
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1) Be satisfied the defendant is informed of the charges; 

2) Inform the defendant of the right to remain silent and 
that any statement made may be used against the defendant; 

3) Adyise the defendant of the right to counsel and allow 
the defendant reasonable time and opportunity to consult 
with an attorney; 

4) Admit the defendant to bail as provided by law. 63 

3. Determination of Probable Cause: Preliminary Hearing and 

Grand Jury 

Once a defendant is formally charged by the prosecutor, he or she 

must be promptly brought before a district court judge. Under the 

Hawaii state constitution, the defendant cannot be brought to trial 

after being charged by the prosecutor unless a group of citizens 

sitting collectively as a grand jury issues a formal written 

charge against the defendant. 64 The issuance, or "return," of this 

formal written charge--called a "true bill" or lIindictment ll
--

means that the grand jury has found that there is probable cause to 

believe that the defendant has committed a crime based upon evidence 

presented to it by the prosecutor. 

The Oahu grand jury normally meets on a weekly basis to con-

sider cases presented to it by the prosecutor. However, because 

of the backlog of cases to be heard by the grand jury, it is not 

unusual for a month and often two months to pass from the time the 

defendant is originally charged until the grand jury is able to 

consider the case for possible indictment. As a result, if the 

defendant is unable to post bail, the defendant could be forced 
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to sit in jail solely on the basis of a charge filed by the 

prosecutor. Hawaii law therefore provides that before a defendant 

may be held in custody on a felonious criminal charge for a 

substantial period of time, a district court judge must find 

sufficient evidence to show "probable cause" that, first, a' 

crime was committed, and, second, that the defendant committed the 

crime.
65 

Such a determination must be made by a district court 

judge in the preliminary hearing. Such a hearing must be held 

within 48 hours of the defendant's first court appearance if the 

defendant is in custody.66 If the defendant is not in custody, the 

preliminary hearing must then be held within 30 days.67 This 

latter period usually gives the prosecutor more time to obtain a 

grand jury indictment instead of going through a preliminary 

hearing. Most of tt.e cases on the preliminary hearing calendar 

concern defendants who are still in jail. 

(a) The Preliminary Hearing 

The preliminary hearing held for felony cases is conducted 

before a district court judge and is usually of short duration. 

The only issue before the court is probable cause. The defendant 

does nut enter any plea to the charge. Although several cases 

may be listed on the preliminary hearing calendar for a particular 

afternoon, all of them will usually be handled by one prosecutor. 

The cases may not necessarily be called in the order they appear 

on the calendar. 

The preliminary hearing is considered a critical stage in the 
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prosecution of a criminal case, and the accused, therefore, has a 

constitutional right to be represented by legal counsel. 68 Most are 

represented by a public defender. A public defender may represent 

those who can afford their own private attorney but have not 

yet hired one because of the lack of time. 

A preliminary hearing is like a mini-trial, but with some 

major differences. The prosecutor calls and questions witnesses. 

Then the defense attorney cross-examines them. The prosecutor's 

questioning is usually kept short, to avoid revealing too much 

about the evidence. The defense attorney, on the other hand, may 

wish to cross-examine extensively for the purpose of: (1) learning 

as much as possible about the prosecutor's case; and {2} pinning 

witnesses down to certain statements so they cannot change them later 

without losing credibility. Because of those same considerations, 

a defense attorney will seldom, if ever, allow the defendant to 

take the witness stand or offer witness testimony in defendant's 

behalf. Nor will a defense attorney, except in special situations, 

waive or forego the opportunity to have a prelimin~ry hearing.* 

Cross-examination during a preliminary hearing is quite 

different from the way it is conducted during a trial. The defense 

*One such i~stance might be where the defendant is a first 
offender who is unable to make bail and desires to plead guilty 
because he is unlikely to receive any prison sentence. By waiving 
a preliminary hearing and then an indictment, and pleading guilty 
to a complaint, the amount of time in jail would be minimized. 
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attorney attempts to probe witnesses with the hope of extracting 

from them information that can be useful to the defendant. Also, 

the defense attorney is not afrai'd of eliciting information that 

may be damaging to the defendant's case. For one thing, rarely 

are there cases where a defendant is discharged or released because 

of a lack of evidence presented by the prosecution. The defense 

attorney therefore, attempts to take advantage of prelimtnary 

hearings to conduct an extensive inquiry to discover the evidence 

against the defendant and to develop a strategy for trial. More 

importantly, it is better to learn any damaging testimony before 

the case goes before a jury. 

The prosecutor, on the other hand, tries to limit both the 

number of witnesses called to the stand and the scope of their 

testimony. Since the rules permit the prosecutor to use hearsay 

evidence, the prosecutor may call police officers to the stand 

and ask them what certain unavailabie eyewitnesses said. 69 
> By 

using hearsay evidence, the prosecutor can not only prevent a 

witness from being cross-examined too extensively, but is able to 

proceed with the hearing despite the unavailability of the eye

witness. 

The rules also provide that the defense attorney cannot object 

to evidence on the basis that it was acquired by unlawful means, 

such as, from an illegal search and seizure. 70 Such objections are 

reserved for the trial court's determination. 
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Although a preliminary hearing is important to the accused ~s a 

means of discovering the prosecution's case, the defense counsel 

will seldom be allowed the opportunity to inquire fully into every 

aspect of the case. The courts are mindful of the primary purpose 

of the hearing and restrict the defense counsel to asking questions 

that are relevant to the determination of probable cause. 

If the prosecutor is successful in presenting enough evidence 

to show probable cause, the district court judge will have the 

defendant "bound over" to the circuit court until the grand jury 

acts on the case. The defendant must remain in custody if unable 

to post bail. If the district court judge finds that th~re is 

not sufficient evidence to find probable cause, the defendant must 

be released. Dismissal of the case by the district court judge 

does not preclude further prosecution. Thus, if the defendant is 

discharged, the prosecution has the option either of preparing to 

present the case to the grand jury or gathering additional evidence 

for another preliminary hearing in district court. 

(b) The Grand Jury Hearing 

In Hawaii, all felonies must be presented to a grand jury 

for formal indictment. 71 For this reason, if a district court judge 

finds probable cause in a preliminary hearing, and thus "binds" the 

defendant over to a circuit court, a grand jury determination of 

probable cause must also be obtained. Two different determinations 

of proD5ble cause may therefore be required in felony cases. How

ever, the defehdant may, with the court's approval, waive prosecu-
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tion by grand jury indictment and consent to be charged by com

plaint because, for example, it may be advantageous to the de

fendant for plea bargaining purposes or for some other reason. 

The complaint would take the place of the indictment at the de-

fendant's arraignment. Prior to a waiver, the defendant is ad-

vised by the judge of the nature of the charge and of his rights. 

The function of the grand jury is to review the prosecutor's 

evidence and to determine whether a case should be brought to trial. 

Hawaii's grand juries are required by law to consist of at least 

sixteen persons, or four more than in a trial jury.72 A grand 

jury is selected at the beginning of each calendar year and sits 

for a one-year term. At the present time, in Honolulu, there are 

two grand jury panels that meet on alternate weeks of the month on 

either a Tuesday or Wednesday. Grand jury sessions on the neighbor 

islands are less frequent with only one panel in each county. 

The prosecutor decides what cases are to be brought before 

the grand jury and what evidence will be heard by it. In Honolulu, 

the prosecutor presents between 20 to 25 cases a week to the grand 

jury. The prosecution may take five to ten weeks after the defend

ant's arrest to present a case to the grand jury. Because a 

defendant who is bound over for trial after a preliminary hearing 

must be tried within six months from the date of arrest, the 

prosecution generally ranks cases in priority for presentation to 

the grand jury, giving precedence to those defendants who have had 

a preliminary hearing. 73 
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The evidence presented is often sparse because all that is 

required of the grand jury is a finding of probable cause. A 

transcript of the proceedings may consist of only three or four 

double-spaced pages. The defendant, subject to payment, is enti

tled to the transcript of the grand jury proceedings dealing with 

his or her case. The prosecutor may ask the trial court to keep 

the transcript of the proceedings secret but must show good cause 

such as circumstances demonstrating that, if identified, the 

, 1 f 011 b 0 dO d 74 grand jury witness s persona sa ety Wl e Jeopar lze . 

As in a preliminary hearing, the prosecutor may pre~ent hear

sayevidence. 75 After the prosecutor questions the witness, the 

grand jurors, unlike trial jurors, are free to question that 

witness. The prosecutor must be careful to avoid making personal 

comments to the grand jury concerning evidence-o-whether it may be 

regarding a witness's testimony or demonstrative evidence, because 

such remarks may influence the grand jury's decision in finding 

pt<>obab 1 e cause. 

Grand jury proceedings are held in secret. 76 Only the members 

of the jury, the prosecutor, a court reporter,* and the grand jury 

*Until 1970, a grand jury was not required to have a court 
reporter present to record its proceedings. Hence, before 1970, 
the defendant had no way of determining whether any improprieties 
were committed before the grand jury. For this requirement see 
Haw. R. Pen. P. 37 (c). 
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counsel* are allowed to be present. Witnesses are kept outside 

until called in to testify. 

If a grand jury finds that probable cause exists to believe 

that a crime was committed, and that the defendant committed the 

crime, it Y'eturns a "true bill" (indictment). At least three

fourths of the jurors present (and at least 8 members) mu~t agree 

to return the indictrllent. 77 Once an indictment is returned, it 

puts the defendant on notice that the government believes the 

defendant committed a crime. Unless the defendant has been bound 

over for trial after a preliminary hearing, the circuit court 

judge will, pursuant to the indictment, issue a bench warrant for 

that persons' arrest with a certain bail amount set. A defendant 

who has already been "bound over" will receive a notice or summons 

to appear at circuit court on a certain date and time for arraign

ment and plea. 

Hawaii law requires that the indictment be a "plain, concise, 

and definite written statement of the essential facts constituting 

the offense charged. 1I78 Thus, the usual indictment will say that 

*As a result of a 1978 Constitutional amendment, the grand 
jury now has the right to independent legal counsel. Haw. Const. 
Art. I, § 11. Enabling legislation requires the Chief Justice of 
the State Supreme Court to appoint one or more grand jury counsel 
for each of the four judicial circuits. The counsel IS role is 
lito receive inquiries on matters of law sought by the grand jury, 
conduct legal research, and provide appropriate answers." Act 209, 
1980 Haw. Sess. Laws. 
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on or about a certain date, the defendant did such and such, which 

is a violation of a certain section of Hawaii law. 

4. Arraignment and Plea 

A defendant indicted by a grand jury is then arrested and i~ 

scheduled for arraignment and plea in circuit court. Arraignment 

is simply the reading of the charge to the defendant, after which 

the defendant is called upon to make a plea. 

In Honolulu, arraignment and plea (commonly referred to as 

A & P) is scheduled in circuit court usually on the morning of 

one day of the week. The defendant is given a copy of the indict

ment and when the defendant's name is called, he or she must 

appear before the judge with an attorney who usually waives a 

public reading of the charge. The attorney then usually announces 

that the client has read the indictment and understands it, and 

that the client pleads "not guilty" to the charge. Although in 

theory a defendant could plead "guilty" at the arraignment and plea, 

such a plea is rare. After the defendant makes a plea, the circuit 

court judge sets the trial date and the deadline for pre-trial 

motions. 

5. Bail 

Early in the pre-trial proceedings, a motion for reduction of 

bailor for release on own recognizance is usually made by the 

defense if the defendant was unable to post bail and thus is 

still held in custody. 
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Prior to the hearing on the motion, a report is prepared by 

a Pre-trial Release Unit counselor of t~e State Intake Service 

Center.* After interviewing the defendant, the counselor may 

recommend to the Circuit Court one of the several courses of 

action: 1) that the defendant be released on own recognizance 

(O.R.); 2) that the defendant be placed under supervised release; 

or 3) that the defendant's bail be confirmed, reduced, or raised. 

Among the factors taken into consideration are: the nature of the 

crime charged; the defendant's past record; the defendant's history 

of appearing when required, or whether chere are any previous 

citations for contempt; the defendant's roots and ties in the 

community as reflected by length of residency in the state; the 

defendant' s employment record, and family situati on; and so forth. 

Although certain factors could disqualify the defendant from 

being eligible for release on O.R., the defendant may still be 

eligible for either supervised. release or a reduction in bail. 

If the court decides to place the defendant on supervised release, 

the defendant must reside at a designated facility or residence 

and must report regularly to an intake service center counselor. 

If the court reduces bail, it may condition such bail on the de

fendant not visiting certain places or persons, Y'emaining gainfully 

employed, continUing education, and so forth. 79 

.*Ther~ are now I~~ake Service Centers on the islands of Oahu, 
Kaual, M~u" .and Hawall. Such services at present are not extended 
to the dlst~lct court level. The full responsibilities of the 
Intake Servlce Centers are set forth in Haw. Rev. Stat. § 353-1.3, 
as amended by Act 204, 1980 Haw. Sess. Laws. 
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Defendants may either post bail themselves or have a bondsman 

bond them out. 80 A bondsman requires some collateral from the 

defendant or a cosigner and a premium usually equal to ten per 

cent of the bail figure as a non-refundable fee. By law, the judge 

sets bail at an amount that is designed to ensure the defendant's 

appearance in court when required. 

No bail is allowed however, where the charge is for a "serious 

crime where the proof is evident and the presumption great," and: 

(1) the crime is punishable by life imprisonment without possibility 

of parole; or (2) the defendant has been convicted of a "serious 

crime" within ten years preceding the charge against him; or (3) the 

h 81 A II • defendant is already on bail on a felony c arge. serlOUS 

crime" is defined as a Class A or B felony except for forgery in 

the first degree or failing to render aid in traffic accidents 

1 
.. 82 involving death or persona lnJury. 

Even when a "non-serious crime," such as a Class C felony, is 

involved there are many instances in which the court has discretion 

. h d f d t to bal·l. 83 not to admlt tee en an 

6. Plea Bargaining 

Plea bargaining also takes place at the pre-trial stage. It 

involves having the defendant enter a plea of guilty in return for 

some concession on the part of the prosecutor. This concession 

could take the form of a dismissal of some of the charges, a re

duction in the severity of the charge to which the accused pleads 
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guilty, or the prosecutor recommending leniency or remaining silent 

at the time of sentencing. A judge is not bound by the terms of 

the agreement. Therefore, even though a prosecutor may recommend 

that the defendant not be sentenced to prison, the ultimate 

decision is completely within the discretion of the trial judge. 84 

A grea'~' majorHy of cases end in gui lty pl eas, ei ther as a . 

result of plea bargaining or by individual choice of the defendant. 

Before accepting a "change of plea," a judge must determine 

whether the change of plea was made intelligently, voluntarily, and 

knowingly.85 The defendant, aided by the attorney, fills out a 

two-page Guilty Plea document that helps the judge make this deter

mination. The defendant and the attorney first review and discuss 

the form. Then the defendant dates and signs it, along with the 

attorney, who affirms that the defendant signed it voluntarily 

and with a full understanding of the charge and its possible con-

sequences. 

Then, in open court, the judge addresses the defendant per

sonally and determines, with the aid of the guilty plea form, 

whether the defendant understands the following: the nature of 

the charge to which the plea is offered; the maximum penalty 

provided by law, and the maximum sentence of an extended term of 

imprisonment which may be imposed; the defendant's right to plead 

not .guil ty, or to persi st in that pl ea if it has already been made; 

and the fact that a plea of guilty waives the defendant's right to 

a trial and sets the stage for the imposition of the sentence. The 
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judge also must determine that the plea is voluntary and not the 

result of threats, force, or promises apart from a plea bargain. 86 

If the change of plea is a result of a plea bargain, the terms must 

also be set down on the guilty plea form. Although the judge must 

inform the defendant that the court is not bound by the terms of a 

plea agreement, the failure by the prosecutor to comply with the 

terms of the agreement permits the defendant to withdraw the 

plea. 87 

Instead of a plea of guilty, the defendant may enter a plea 

of no-contest or "nolo-contendere." Such a plea can be made only 

with the consent of the court. 88 Essentially, the defendant neither 

admits to nor denies the charges, but does not contest the facts 

of the case. This plea has the same legal effect as a plea of 

guilty, except that it is not an admission of civil liability. 

As with the guilty plea, the court must find that the plea of 

nolo contendere was made intelligently, voluntarily, and knowingly.89 

If the judge is satisfied that the plea has been made properly 

and that it did not result from duress or coercion, the judge 

accepts the plea and sets a date for sentencing. However, if the 

defense attorney makes a motion to defer acceptance of guilty plea 

(DAGP), the judge does not accept the plea but instead sets a 

date for the consideration of the motion. 

The DAGP is a procedure generally reserved for young, first

time offenders involved in accidental or situational crimes who are 
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considered good risks; that is, who are not expected to violate 

the law again.
gO 

Such a plea must be made prior to the commence

ment of a trial. If a judge grants a DAGP motion, the accused 

person is put on a quasi-probationary status. If he or she fulfills 

all the conditions imposed by the court, the case is dropped at 

the end of a certain period of time (usually 18 months), and the 

young offender is allowed to have the arrest record expunged. 91 

If plea negotiations are not concluded successfully, the case 

goes to trial. A pre-trial conference is then scheduled to give 

the participants a chance to discuss pre-trial motions, how long 

the trial will probably take, and any particular problem that may 

arise in the course of the hearings on the motions or the trial. 

These conferences are usually held in the chambers of the judge 

and are normally informal meetings although the judge or the 

parties'may occasionally want to place something into the official 

transcript. 

7. Pre-trial Motions 

After the arraignment and plea, the prosecutor and defense 

attorney may, before the trial, make certain requests to the court 

(i.e., file motions) for certain court orders. Such pre-trial 

motions are very important because they can determine the nature 

and the quantity of evidence the prosecutor is allowed to use or 

the direction in which the trial will proceed. 
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Pre-trial motions include all of those defenses, objections, 

or requests that can be determined before trial of the actual charge 

against the defendant. Some motions must be made prior to trial. 

These include: 

I} 

2) 

3) 

Defenses and objections based on defects in the 
institution of the prosecution; 

Defenses and objections based on defects in the 
charge; 

Motions to suppress evidence. or for the return of 
property; 

4) Requests for discovery; 

5) Requests for consolidation or severance of charges 
of defendants; 

6) Motions to dismiss for failure to join related 
offenses; and 

7) Motions to transfer proceedings to another court.
92 

Motions to Dismiss can encompass 1), 2), and 6) above; 

the other motions are self-explanatory. 

Some of the most common pre-trial motions are described below: 

(a) Motion to Dismiss 

These motions are brought when the defense believes that de

fects--either in the manner by which the charge was brought, or in 

the charge itself--require a Qismissal. For example, if the 

prosecutor has madeimpr'oper statements to, or withheld clearly 

exculpatory evidence from the grand jury to cause the grand jury to 

indict the defendant, such an indictment would properly be dismissed 
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by the jl1dge, with or without prejudi ce* dependi ng upon the nature 

of the improprieties. Motions to dismiss an indictment will more 

commonly be brought on the basis that insufficient evidence was 

presented to the grand jury. 

A defendant may also move to dismiss a charge if trial is 

not commenced within six months from the date of arrest** or filing 

of the charge, whichever is sooner. If the delay is not the result 

of any of the circumstances enumerated by the rules, such as court 

congestion, a continuance requested by the defense, the absence 

or unavailability of the defendant, or other delays for good cause, 

then the charge must be dismissed by the judge either with or 

without prejudice. 93 

(b) Motion to Suppress 

If evidence against a defendant, in the form of self

incriminating statements or objects, has been obtained illegally, 

the defense may file a motion to supp~ess the use of such evidence. 

*A dismissal of an indictment with prejudice precludes the 
prosecution from re-indicting the defendant for the same charge. 
Whereas, a dismissal of an indictment without prejudice does not 
bar the prosecution from obtainin~ a new indictment for the same 
charge. See Haw. R. Pen. P. 48(b). - . 

**In felony cases, the date of arrest, for the purpose of 
computing the six-month period, has been interpret.ed by most courts 
to mean when the defendant is arrested, charged, and bound over after 
a preliminary hearing in district court, but not when the defendant 
is merely arrested and released by the pol ce pending investigation. 
The Hawaii Supreme Court has yet to resolve this ambiguity. 
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This lIexclusionary rule ll exists to preserve the integrity of the 

courts by not requiring them to accept the fruits of illegal 

police acts. 94 It also serves to deter police officers from en~ 
gaging in illegal activity and violating the constitutional rights 

f ·t· 95 o Cl lzens. 

Thus, if police search all the residences in a certain 

neighborhood without search warrants, and find some narcotics 

in the last home searched, the court must exclude or suppress 

the narcotics from use at trial because they were obtained pur

suant to an unreasonable search and seizure. Without such evidence, 

of course, the case against the defendant must fall. 

This exclusionary rule also applies to statements and con

fessions made by a defendant when the Miranda rule is not followed 

or when the defendant involuntarily makes a statement. To illus

trate, if a police officer, after arresting a suspect, does not 

advise the suspect, who is under custodial interrogation* at the 

time, that under the Miranda ruling he or she has a right to 

remain silent, that any statement made can be used against the 

suspect, and that the suspect has a right to an attorney either 

retained, or appointed at State expense, then any statement there

after made by the suspect must be suppressed. Or, to illustrate 

further, if a confession is obtained either by physical or psycho-

*In Miranda v. Arizona, 384 U.S. 436, 444 (1966), the United 
States Supreme Court explained that IIby custodial in~errogation, 
we mean questioning initiated by law enforcement off~cers aft~r a 
person has been taken into cu~tody or otherwise deprlved of hlS 
freedom of action in any significant way.1I 
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logical duress, then the confession is an involuntary one and 

must also be suppressed. 

(c) Motions for Discovery 

Discovery is the procedure by which each side finds out about 

the other side's case. Although discovery is meMt to be a two

way process, a defendant rarely has much information subject to 

discovery. The prosecution, on the other hand, has the benefit of 

a police investigation report, which is partially subject to dis

covery. Since each side is entitled to the statements of potential 

trial witnesses, disputes frequently concern what is a II statement II 

for the purpose of discovery.96 Other materials ,9.nd infonnation 

that are discoverable and that may be the basis for dispute include 

books, papers, documents, photographs, or tangible objects that 

~he party intends to introduce into evidence, any reports or 

statements of experts made in connection with the case, and 

defenses that the defendant intends to use. 97 

Information that is not usually subject to dispute which each 

side must disclose are the names and last known addresses of 

d · t t . 1 Sl8 persons who will be calle as wltnesses a rla. In addition, 

the prosecution must disclose any exculpatory information or 

that resulting from any electronic surveillance conducted of the 

defendant's conversations or on his or her premises. 99 

Unless otherwise ordered by the c()urt, a defendant 

ordinarily need not disclose any defenses intended to be used 
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at trial. IOO If, however, the defendant intends to rely upon an 

alibi, that is, he or she was elsewhere at the time of the 

offense, then the defense counsel must disclose, in writing, the 

nature of the alibi and how it will be established, including 
101 

the witnesses to be called upon. Failure to disclose may result 

in the court excluding a defendant's witnesses from testifying as 

to the alibi. 102 

(d) Concl usion 

The majority of pre-trial motions are filed by defense 

counsel. Seldom, if ever, will the prosecution file a motion 

prior to trial. On occasions, the prosecution may find it 

necessary in a specific case to file a motion to request that 

the defendant be committed without bail (see discussion on bail) 

or to obtain a protective order from disclosing to the defense 

the identity of a witness prior to trial for reasons pertaining 

to that witness's personal safety. 

After a pre-trial motion is filed, the court will set a 

date for a hearing on the motion. At such a hearing, no jury is 

present and the judge decides all issues of law and fact. For 

example, at a Motion to Suppress Confession hearing, the judge 

will have an opportunity to hear both the defendant and the police 

officer give their versions of how the confession was obtained. 

The judge must decide what actually occurred, and whether the 

facts, as the judge finds them, are a violation of the defendant's 
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legal rights. Such a hearing is held out of the presence of a 

jury to prevent the jury from hearing and considering er~dence 

that it should not hear. 

B. MISDEMEANOR CASES 

The pre-trial procedures for misdemeanor cases differ from 

the felony cases in that neither a preliminary hearing nor a 

grand jury indictment is necessary to require an individual to 

be tried for an alleged misdemeanor offense. After the individual 

is arrested for a misdemeanor offense (unless a citation has been 

issued in lieu of an arrest or a summons in lieu of a warrant), 

taken to the police station, and ndmitted to bail pursuant to a 

bail schedule, the initial court appearance would usually be for 

arraignment and plea. 103 If the defendant is unable to post bail 

and is held at the jail, the arraignment would generally occur 

when the court next convenes, which usually is within twenty

four hours after arrest. 

At arraignment, the defendant is read a complaint or an oral 

statement of the charge and asked to plead to such complaint or 

charge. If the defendant is without legal counsel at the time, 

the court advises the defendant of his or her constitutional 

right to counsel; and if the defendant appears to be indigent, a 

referral is made to the Public Defender's Office to determine 

indigency which qualifies for legal representation. If the de

fendant wishes to obtain private legal counselor is referred to 
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the public defender, the court generally continues arraignment for 

a week, unless the defendant is in custody, in order to allow the 

defendant time to consult and obtain a lawyer. 

When conviction may result in imprisonment for si.x months 

or more, the court also infonns the defendant of the right to a 

jury trial in circuit court. 104 The defendant may then waive a jury 

trial or elect to be tried without a jury in district court. If 

the defendant requests a jury trial, he or she is then committed 

to the circuit court for the setting of a trial date. If the 

defendant subsequently decides against a jury trial, the case may 

either be remanded back to the district court for a non-jury 

trial or tried by a circuit court judge. 

A defendant who pleads not guilty and also waives the right 

to trial by jury is tried in district court. Additionally, for 

less serious crimes such as petty misdemeanors, where the maximum 

jail term possible is less than six months, a defendant is not 

entitled to a jury trial. 10S 

After the entry of a plea at arraignment the defendant may 

request and obtain a reduction of bailor a release to appear on 

own recognizance (RTA). If able to post bailor if released to 

appear, the defendant may then remain free provided all court 

requirements to appear are met during the course of the pro

ceedings. 

-46-

! 
) 

r 

I 
I 

I 

If the defendant is unable to post bail and thus is in 

custody, the court must schedule the trial for hearing within 48 

hours after the initial appearance. 106 If the trial is not set or 

held within such time limits, the defendant, upon filing a motion, 

must be released to appear for trial unless the court finds from 

the complaint or affidavits filed with the complaint that there 

is probable cause to believe that an offense has been committed 

and that the defendant has committed it. 107 Because few cases in 

district court are brought on the basts of written complaints 

and affidavits, few people are committed on this basis. Thus, 

if a defendant is in custody and indicates an inability to post 

bail, and is not released to appear, trial is set for a date within 

48 hours and the defendant is referred to the public defender for 

representation. Because the courts are often faced with a back

log of cases, the judge may often release defendants to appear and 

a date will be set in the normal course for arraignment and plea, 

or for trial if a plea has been entered. 

Except for the above-mentioned differences, pre-trial pro

cedures for misdemeanor cases are similar to those in felony cases. 
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PRE-TRIAL PROCEDURES: MISDEMEANOR CASES 
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READING OF INSTRUCTIONS TO JURY 
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V. TRIAL BY JURY 

It may be helpful to look at the flow chart on the previous 

page before reading this section. The text follows the sequence of 

the flow chart and outlines the basic procedures for criminal trials 

by jury. The procedures for non-jury trials are similar to those 

of a jury trial except with respect to those procedures relating 

to juries and jurors: voir dire examination of prospective jurors, 

jury instructions, jury deliberation, and verdict. In the case of 

circuit court non-jury trials, the circuit court judge has, like 

the district court judge, the additional role of being a trier-of

fact, in addition to being the trier-of-law. 

A. VOIR DIRE 

The questioning of prospective jurors is called the voir dire 

examination. It is the attorneys· opportunity to communicate with 

individual jurors and to determine if they can be fair and im

partial and follow the law. The purpose Jf voir dire is to help 

the attorneys IIweed out ll prejudiced or poteni.~ally unfair jurors. 

The clerk of the court selects jurors by chance. The names 

of prospective jurors are placed in a wheel from which the clerk 

picks out the twelve individuals who are to take their seats in 

the jury box. The judge then asks the jurors some preliminar~ 

questions--for example, whether any of them knows any of the 
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parties, witnesses, or attorneys involved. The judge may then 

read the indictment to determine whether any of the potential 

jurors are familiar with the incident. 

After finishing this preliminary questioning, the judge 

turns over the questioning to the attorneys. The judge, however, 

has the power to limit the questions an attorney may ask, depending 

on the subject matter of the case. Attorneys· questions are often 

based on juror qualification cards that are filled out by all 

jurors prior to their selection. 

The prosecutor goes first. The prosecutor·s major concern 

is whether the juror will hold the prosecutor to a higher standard 

than that of reasonable doubt. The prosecutor is also concerned 

with whether a juror has any moral or religious beliefs that would 

make it difficult for the juror to return a guilty verdict. 

The defense attorney then questions the jurors. He or she 

must analyze the ability of each juror to understand and follow 

the laws regarding the presumption of innocence and reasonable 

doubt. The defense attorney·s questioning will try to determine 

whether a juror believes the defendant might be guilty merely 

because the defendant has been charged with a crime, or whether 

a prospective juror·s views about police, law and order, drugs, 

race, and so forth would tend to prejudice the juror against 

the defendant. 

Pre-trial publicity is of concern to defense attorneys. 

For example, press reports may include information of a defendant·s 
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past criminal activities, evidence which a prosecutor is not 

allowed to introduce into evidence. If a member of the jury learns 

of the defendant's prior criminal record through press accounts 

of the crime, the defendant may be convicted solely on the basis 

of his or her prior criminal record instead of the facts established 

by the prosecutor during the course of the trial. 

An attorney may challenge a juror "for cause" if the attorney 

believes that the juror will not be able to serve fairly and im

partially. It is then up to the judge to decide whether the juror 

should be excused for cause. If jurors state that they can be 

fair and impartial, and can set aside previously formed opinions 

about the case, the judge will probably not excuse them for cause. 

However, attorneys are also allowed another kind of chal1erge 

for which no justification has to be given. After a jury has been 

passed for cause, it must face "peremptory challenges. II 108 When a 

peremptory challenge is exercised, the judge has no discretionary 

power to decide whether or not a juror should be excused. The 

number of peremptory challenges allowed the defense and prosecution 

is limited by law. If the offense charged is punishable by life 
109 imprisonment, each side is entitled to twelve peremptory challenges. 

In all other criminal trials by jury involving a single defendant, 
110 each side is entitled to three peremptory challenges. Co-defendants 

tried together each have fewer peremptory challenges than if tried sep

arately; although the number given to the prosecutor will not 

exceed the total given to all co-defendants. 

-52-
" !j 

,--. 
[ 

j: 

Ji 
if 
\', 

Once twelve jurors have been selected, the judge may direct 

that alternate jurors be selected .. The jurors are then sworn in 
l'I) 

and the judge will direct them not to discuss the case with anyone, 

not even among themselves. The judge will caution them not to 

form an opinion until all the evidence has been introduced. 

In order to avoid influencing members of the jury, the attorneys 

are barred from communicating with the jurors outside of the trial 

proceedings. 

B. OPENING STATEMENT 

The opening statement gives the attorneys the chance to 

present their theories of the case. Rather than providing all the 

details, an attorney will give the jury a preview of the case. 

Since evidence is presented piecemeal, witness after witness, the 

opening statement can serve as a useful road map to inform the 

jury what route each side will take on the way to a conviction or 

an acquittal. Because evidence is not yet presented, it would be 

impermissible for either side to argue the particular merits of 

the case. 

Opening statements tend to be fairly short. Often the opening 

statement of the defense attorney is much shorter than that of the 

prosecutor. The defense attorney may not, in fact, present an 

opening statement until just before the beginning of the defense 

case. The prosecutor will never waive an opening statement be

cause it is a crucial opportunity to familiarize the jury with 
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evidence that the prosecutor intends to present to satisfy the 

burden of proof. (Also, a waiver cguld possibly lead to a motion 

by the defense attorney for a judgment of acquittal.) 

C. INTRODUCTION OF EVIDENCE BY PROSECUTOR 

After the opening statements, the prosecutor calls the first 

witness* to the stand and commences direct examination, When the 

prosecutor concludes questioning, the defense attorney begins 

to cross-examine the witnesses. ff the prosecutor believes that 

the prosecution witness has been impeached, the prosecutor may 

try to rehabilitate the witness by a "redirect" examination. 

More often, the prosecution merely examines further into points 

raised by the cross-examination. A redirect examination may be 

followed by a recross examination by the defense attorney. Both 

procedures are repeated until the questioning of the witness is 

exhausted. Additional prosecution witnesses are called and the 

process repeated until all prosecution witnesses have been called. 

During the trial, the prosecutor's evidence must show, first, 

that a crime was committed (i.e., the corpus delecti), and, second, 

that the defendant committed the crime.** Oral testimony may be 

*The court normally excludes other witnesses from the courtroom 
at the request of either party. This "exclusion of witness rule" is 
imposed to prevent the witness from being influenced by the testimony 
of other witnesses. Haw. R. Evid. 615, Act 33, 1980 Haw. Sess. Laws. 

**In order to prove that a defendant committed a crime, the 
prosecutor must prove that the defendant committed the physical 
act constituting the crime--the actus rea--and that he did so with 
the reqUisite mental intent--the mens rea. 
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from a witness recounting what he or she knows of an alleged 

crime or from experts who have specialized knowledge in particular 

fields. Experts may be called to give an opinion the subject of 

which is so distinctively related to some science, profession, 

business, or occupation, as to be beyond the ken of the average 

layperson. 

Tangible objects such as diagrams, models, or photographs 

are considered "demonstrative" evidence. 1ll The weapon or bullets 

found at the crime scene are a type of demonstrative evidence 

called "real" or "orl-gl'nal" ev'd 112 S h 'd ' 1 ence. uc eVl ence must flrst 

be marked by the clerk, and then identified and authenticated 

by a witness before being admitted in evidence as a State's Exhibit. 

The defense attorney may object to the introduction of demonstrative 

evidence for a number of reasons including its alleged irrelevance, 

the danger of arousing the jury's prejudice against the defendant, 

the failure of the prosecutor to have the witness identify and 

authenticate the exhibit, or a failure to establish the chain of 

custody, An exhibit not in evidence should not be shown to the jury. 

Evidence may also take the form of "stipulations," or 

agreements between the parties, as to certain facts in issue. 

If such an agreement is approved by the court, the facts 

stipulated to are regarded as being conclusively proven. 

The following example illustrates these various types of 

evidence. John Witness testifies that he found a smoking revolver 

near the victim's body. In addition, Ethel Expert gives her 
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opinion that the smoking revolver was the weapon that caused the 

victim's death based upon the characteristics of the slug found 

in the victim's body. Both parties agree that Ethel Expert may 

give her opinion as an expert on ballistics. John Witness's oral 

testimony is direct evidence of what he personally observed. The 

revolver and slug are demonstrative evidence. The testimony of 

Ethel Expert is opinion testimony about ballistics, a science 

which is beyond the ken of the average layperson. The agreement 

between the parties is a stipulation as to the fact that Ethel 

Expert is an expert and may therefore give an expert opinion. 

D. DEFENSE'S MOTION FOR JUDGMENT OF ACqUITTAL 

Throughout the entire trial, the defendant is protected by 

a "presumption of innocence" and the prosecution must overcome 

this presumption by proving its case beyond a reasonable doubt. 

Thus after the prosecution "rests," that is, completes presenting 

evidence in its case, the defense will make a Motion for Judgment 

of Acquittal (MJOA). 

In deciding an MJOA, the judge must assume the truth of the 

prosecution's evidence and give the prosecution the benefit of 

all legitimate conclusions to be drawn from its evidence. 113 If 

after doing this, the judge finds the evidence so minimal that 

no reasonable juror could return a verdict of guilty beyond a 

reasonable doubt, he must grant the MJOA. 114 Since the prosecution 

need only introduce enough evidence that, if believed, would 
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sustain a conviction, this motion is rarely granted. 

By denying the motion, the judge is merely giving a legal 

opinion that enough evidence was presented so that a reasonable 

jury could be convinced beyond a reasonable doubt that the de

fendant is guilty. Since the jury might be influenced by the 

judge's denial of the motion, this motion is always made out 

of the hearing of the jury, either at the bench or with the jury 

out of the courtroom. 

If the judge grants the MJOA, the defendant is discharged 

from any further prosecution for the crime just as if the jury 

had heard all of the evidenc~ and returned a verdict of acquittal. 

E. INTRODUCTION OF EVIDENCE BY THE DEFENSE 

If the judge denies the MJOA, the defense may then introduce 

evidence. If the defense attorney has not already given an opening 

statement, the attorney may now do so. Otherwise, he or she will 

cali the first witness. 

The procedure is the same as during the prosecutor's case. 

The defense attorney conducts direct examination of the witness, 

followed by cross-examination by the prosecutor, and redirect by 

the defense. This exchange continues until questioning is ex

hausted. 

Just as in the prosecution's case, defense evidence may be 

by oral testimony, by demonstrative evidence, or by stipulation. 

However, because the prosecution bears the burden of proof, the 
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defendant need not present any evidence at all if he or she be

lieves that the prosecution did not meet its burden of proving 

guilt beyond a reasonable doubt. The defendant also has an 

absolute right not to testify. lIS Hence, the defendant also has 

the right to expect that the prosecutor will not comment upon the 

decision not to testify and that the jury will not draw any un

favorable conclusions about the defendant because of the decision 

not to testify. Such rights are necessary because the defendant 

may have good reasons for deciding not to testify which are un

related to guilt or innocence. 

The defendant relying upon an "affirmative defense," however, 

bears the burden of proving the defense by a preponderance of the 

evidence. 116 An "affirmative defense" is one in which the defendant 

usually does not contest the criminal conduct charged, but alleges 

facts, which if proven, act as a complete legal defense to negate 

penal liability. For example, duress is raised as an affirmative 

defense ~/hen the defendant admits to the illegal conduct, but claims 

that it was done only because of unlawful coercion. lll The defendant 

must then "affirmatively" establish the claim of coercion by a pre

ponderance of the evidence; that is, by evidence that coercion more 

likely than not occurred. If the trier-of-fact is satisfied that 

the defendant has done so, the defendant must be acquitted, even 

though the prosecution meets the burden of proving the elements 

of the crime charged beyond a reasonable doubt. 118 
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F. REBUTTAL BY PROSECUTOR 

After the defense has rested its case, the prosecutor may 

wish to put on rebuttal witnesses. Rebuttal evidence is confined 

to matters brought out by the defense. The prosecutor may not 

introduce new e~idence unless it is to rebut the defense case. 

G. SETTLEMENT OF JURY INSTRUCTIONS 

When the introduction of evidence has been completed, the 

judge and attorneys confer to settle the instructions to the jury. 

The judge has a standard set of instructions that is given in eVei"y 

case. It covers such topics as the presumption of innocence and 

reasonable doubt. 

The instructions proposed by the attorneys, however, are 

meant to strengthen the theory of each side's case. The prosecu

tion, for example, may propose instructions dealing with what 

it must prove to gain a conviction. In offenses having different 

degrees, an instruction concerning a lesser degree of the offense 

may be given at either party's request, although it is usually the 

defense attorney who makes the request. 

When the instructions are settled, a court reporter is called 

in and the instructions are formally settled for the record. At 

this time, the attorneys will state, for the record, their objec

tions to the granting or refusal .of certain instructions. 
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H. FINAL ARGUMENT 

After the instructions have been settled, the attorneys are 

given an opportunity to present their views of the case to the jury. 

Final argument gives each attorney a chance to review and analyze 

the evidence and organize it into a convincing argument. They will 

also highlight various aspects of the case, fully realizing that 

the jury is not permitted to take notes during the trial. Evidence 

harmful to their case will be considered and minimized. 

The prosecutor begins first and is followed by the defense 

attorney. The defense attorney usually takes a longer time to 

present his final argument because the defense is given only one 

opportunity to speak. After the defense finishes, the prosecutor 

is allowed to rebut the arguments of the defense because he or 

$he bears the burden of proof. For this reason, it is important 

for the defense attorney to anticipate the points that the 

prosecutor will raise in rebuttal and to counter them effectively. 

Each attorney has his or her own style of presenting a final 

argument. Some are very logical, while others are highly emotional. 

Some try to combine both approaches. All, however, try to "sell" 

their case as effectively as possible. 

I. READING OF INSTRUCTIONS 

After both sides complete their closing arguments, the judge 

proceeds to instruct the jury. The judge organizes the various 

instructions as deemed appropriate, unless one of the attorneys 
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, , objects, which is rare. The judge also reminds the jury that what 

the attorneys have said in thei.r final arguments is not evidence, 

Next, the judge has prepared verdict forms that are also 

subject to objection by the attorneys. Each verdict form will 

have only one verdict on it: guilty as charged, or not gui.lty, 

or guilty of a lesser included offense. 

J. JURY DELIBERATiON AND VERDICT 

After they hear the judge's instructions, the members of the 

jury retire from the courtroom to deliberate on the case. If 

the court does not ~lave a jury room, the courtroom wi 11 sometimes 

b~ used as the deliberation room. 

In deciding the case, the jury must rely on its collective 

memory, for no notes may be taken during the trial. Demonstrative 

evidence introduC0d during the trial is brought into the jury room 

and may be inspected by the members of the jury. 

From the moment the jury receives the case for deliberat~on, 

all of its members are kept together as a group--in certain cases, 

they may be sequestered. Wh'ile the jury deliberates upon a verdict, 

no one is supposed to talk to any of its members about the case. 

The ba il iff has the responsi bi 1 ity of protecti ng the jury from o.ut

side influences. During deliberation, the judge and other court 

personnel, the attorneys, and the defendant must await the outcome. 

After the jury enters the deliberation room, they elect one of 

their members to be the foreman. It is difficult to generalize 
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about what happens next because eacll jury operates differently 

and jury deliberations are supposed to be kept secret. After the 

trial is over, however, individual jurors may discuss the delibera~. 

tions if they want to, unless the judge orders them to the contrary 

because they will be returned to the jury pool. Attorneys sometimes 

talk to jurors afterward to gain insights into how and why the jury 

reached its verdict. 

During their deliberations, the jury may request that certain 

portions of the testimony be read to them. They may also ask that 

certain instructions be repeated. 

The jury generally has two choices: (1) declaring the defend

ant guilty as charged, or (2) declaring not guilty. A third choice 

is sometimes available to the jury: declaring the defendant guilty 

but to a lesser charge. 

A verdi ct of "not gUil ty" means that the prosecuti on fail ed to 

meet its burden of proof and not that the defendant was found inn~cent. 

"Innocent" means that the defendant is blameless or is not involved 

with the crime. 

The only issue before the jury is whether the prosecution has 

met its burden of proof. If it has, then the jury should convict 

the defendant; and if it has not, then the jury should acquit the 

defendant. The jury should render an acquittal if the prosecution 

fails to meet its burden of proof even though the jury may doubt 

the innocence of the defendant. The defendant's innocence is 

never really at issue; at issue is whether the defendant is proven 

gUil ty. 
-62-
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When the jury has decided upon a verdict, the jury foreman 

selects the proper verdict form, signs, and dates it before returning 

to the court. After being notified that the jury has reached a 

verdict, all parties then return to the courtroom. The verdict 

either for acquittal or for conviction must be unanimous. If 

the jury is hopelessly deadlocked, Or~ "hung," the judge may declare 

a mistrial. The case would then be set again for another trial 

before another jury. 

After the jury has reached its verdict and is back again in 

the courtroom, the foreman of the jury passes the verdict to the 

judge who reads it silently. The judge then passes it to the court 

clerk who reads it out loud. If the verdict goes against the de

fendant, the defense attorney usually asks that the jury be polled. 

The judge will then ask each juror individually if the verdict 

announced was the decision of the juror. The prosecution may 

similarly request a poll when the jury reaches a verdict for 

acquittal. 

If the defendant has been convicted, the judge then releases 

the jury from further duty in the case and sets a sentencing 

date. The defendant is referred to the Adult Probation Division 

for a pre-sentence report. After a conviction, the defendant's 

bail may be raised especially if a prison sentence is likely, 

thereby increasing the possibility that the defendant might risk 

flight. 
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K. SENTENCING 

Two commonly used systems of sentencing are known as deter

minate sentencing and indeterminate sentencing. The former is 

generally used in dealing with misdemeanor convictions and the 

latter generally with felony convictions. 

Determinate sentencing requires the judge to set a specified 

length of sentence, which the defendant is expected to serve. Mis

demeanors are punishable by a term of imprisonment not to exceed 

one year and a fine not to exceed $1,000.00.
119 

A petty misde

meanor carries a maximum term of 30 days in jail and a $500.00 

fine. 120 A violation carries no jail sentence but may be penalized 

121 't by a fine not exceeding $500.00, or by performance of communl y 

, 122 serVlce. 

Indeterminate sentencing, used in dealing with felony con

victions, requires the judge to sentence the defendant to the 

maximum term of imprisonment as provided by law, if incarceration 

is the appropri ate puni shment .123 A mi nimuITI term of impri sonment 

can then be set by the Hawaii Paroling Authority.124 The minimum 

term is the minimum time a prisoner must serve before becoming 

eligible for parole; it is, in other words, a tentative parole 

date. 125 

Felonies are crimes that carry a penalty of more than one

year imprisonment. 126 In Hawaii, felonies are divided into three 

categories. Class A felonies carry a maximum sentence of 20 
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years and a $10,000.00 fine. 127 A Class B felony carries a maximum 

sentence of ten years in prison and a $10,000.00 fine. 128 A 

Class C felony is punishable by a maximum prison term of five years 

and a $5,000.00 fine. 129 

Murder is a Class A felony that carries either a maximum term 

of imprisonment of 20 years or life imprisonment with opportunity 

for parole.* However, the defendant must be sentenced to mandatory 

life imprisonment without the possibility of parole if convicted 

of murdering: (1) a police officer, prosecuting attorney, or 

judge who was engaged in performing his or her duty at the time; 

or (2) a person known by the defendant to be a witness in a murder 

prosecution; or (3) a person as a hired killer or as one responsible 

for hiring the killer; or (4) a person while the defendant was 

impri soned . 130 

Defendants convicted of murder, or any Class A felony, are 

not eligible for probation. 131 Someone convicted again for certain 

serious crimes within the time of the maximum sentence of the prior 

conviction is also ineligible for probation, must be sentenced to 

the maximum indeterminate sentence, and must actually serve a 

mandatory minimum term of imprisonment before being eligible for 

*Parole is the release of an inmate from prison by the Hawaii 
Paroling Authority prior to expiration of the sentence on the condition 
of future good behavior and remaining under the superVision of the 
Paroling Authority. Probation is a procedure whereby a defendant 
found guilty of a crime is released by the court from imprisonment 
and placed under the supervision of a probation officer. 
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parole. 132 These serious crimes are murder, assault in the first 

degree, kidnapping, criminal coercion involving dangerous weapons, 

rape or sodomy in the first degree, extortion involving dangerous 

weapons, robbery in the first degree, burglary in the first degree, 

promoting a dangerous drug in the first or second degree, and 

promoting a harmful drug in the first degree. 133 In addition, a 

number of less serious felonies are also subject to mandatory 

treatment with lesser mandatory minimum terms of imprisonment for 

subsequent convictions of anyone of the enumerated offenses. 134 

The effect of these provisions is that it removes from the 

discretion of the judge the authority to place certain repeat 

offenders on probation, and limits the power of the paroling 

authority to allow release on parole prior to service of the 

mandatory minimum sentence.* However, if the judge finds out that 

"strong mitigating circumstances warrant such action,1I the judge 

may impose a lesser mandatory minimum sentence if the court provides 

a II wr itten opinion or its reasons for imposing the lesser sentence. 1I135 

*To illustrate, if the defendant, after conviction for 
burglary in the first degree, commits and is convicted for robbery 
in the first degree, the court must impose the maximum indeterminate 
sentence for the robbery with a mandatory minimum term of five 
years imprisonment before parole. If the defendant then commits 
and is convicted of a third serious crime, the mandatory minimum term 
would be for ten years. If the crimes involved were of the less 
serious variety, the mandatory minimum for the second conviction 
would be three years, and for the third, five years. 
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There are also provisions that deal with certain classes 

of offenders; that is, the persistent offender, the professional 

criminal, the dangerous person, the multiple offender, and certain 

offenders against the elderly or handicapped. These provisions 

extend the maximum terms of imprisonment to: life, for a Class A 

felony; 20 years, for a Class B felony; and 10 years, for a Class 

Cfelony.136 

MAXIMUM TERMS OF IMPRISONMENT 

If sentence extended 
for certai n types of 
offenders: 

CLASS A FELONY 20 years Life 

CLASS B FELONY 10 years 20 years 

CLASS C FELONY 5 years 10 years 

MISDEMEANOR 1 year 

PETTY MISDEMEANOR* 30 days 

Generally, when a defendant is convicted and sentenced for 

two or more crimes without an extended term, he serves the 

sentences at the same time or IIconcurrently. 11137 There are two 

exceptions to this general rule. The first is when a prisoner 

commits and is convicted of a crime while imprisoned or during 

*Petty misdemeanors not in the penal code include all crimes 
for which a person may be sentenced to imprisonment for a term that 
has a maximum of less than one year. 
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an escape from imprisonment. The court may then add the maximum 

term for such a crime to the portion of the term which remained 

unserved at the time of the commission of the crime. 138 The second 

exception pertains to the mandatory minimum sentence. The 

court may also add the maximum term for the offense bearing the 

mandatory minimum sentence to any other sentence then or pre

viously imposed on the defendant. 139 Because the terms must be 

served one after the other, these are two examples of "consecutive" 

sentencing. 

The judge has a number of options in sentencing a defendant.
140 

Two of them most frequently used are: (1) placing the defendant 

on probation, or (2) sentencing the defendant to prison. If the 

judge chooses probation, the judge may also sentence the defendant 

-,-- - --~--

. . d . d ft' t d' 141 to a jail term for a speclfle perlo 0 lme no excee lng one year. 

While on probation, usually a five-year period for a felony, the 

probationer is supervised by the Adult Probation Division and may 

be required to be gainfully employed throughout the period of 

probation, or be enrolled in an educational facility until the 

completion of studies, or to commit no criminal violations, or to 

. db' ff' 142 report regularly to the asslgne pro atlon 0 lcer. 

In deciding to sentence the defendant~ the judge has the 

benefit of a pre-sentence report prepared by the Adult Probation 

Division. 143 The report includes, but is not limited to, "an analysis 

of the circumstances attending the commission of the crime, the 

defendant's history of delinquency or criminality, physical and 
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mental condition, family situation and background, economic status 

and capacity to make restitution or to make reparation to the 

victim or victims of his crime for loss or damage caused thereby, 

education, occupation, and personal habits, and any other matters 

that the reporting person or agency deems relevant or the court 

directs to be included.,,144 The defense attorney will also receive 

a copy· of the report, 145 but wi 11 not be given a copy of the confi

dential recommendation of the probation officer. 

If the court decides to incarcerate the defendant, the Hawaii 

Paroling Authority will decide the minimum term of imprisonment. 

Prior to 1976, the Paroling Authority (or the Board of Parole and 

Pardons, as it was then known) was a five-member, part-time board. 

It is now a three-member board, headed by a full-time chairman. 146 

The new Authority has sought to regularize the setting of minimum 

sentences, taking into account the record of the offender and any 

aggravating or mitigating circumstances. 

Although the minimum term serves as the tentative parole date, 

it is entirely within the discretion of the Authority to decide 

whether the prisoner will be released on that date or not. If 

released, he or she will continue to be under the supervision of 

the Paroling Authority until fully discharged. 147 

Neither the courts nor the Paroling Authority have control, 

however, over the Correctional Divison's authority to release 

prisoners into a Conditional Release Center (CRC) in which the 
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defendant resides in a state facility but is allowed to work 

in the community pursuant to certain rules and regulations. The 

purpose of such facilities is lito provide housing, meals, super

vision, guidance, furloughs, and other correctional programs" 

for prisoners and "in selected cases, a chance to begin adjustment 

to life in a free society and to serve as a test of an individual's 

fitness for release on parole. 11148 Thus, even though a minimum term 

of imprisonment* is set by the Paroling Authority, the prisoner, 

while serving the minimum, may be able to go out into the community 

while in a CRC facility. 

Finally, a few words on the youthful defendant program. Eligible 

for this program are young adult offenders who, at the time of 

sentencing, are between the ages of 16 and 22, and have "not been 

previously convicted of a felony as an adult or adjudicated as a 

juvenile for an offense committed at age sixteen or older which would 

have been a felony" had they been adults. 149 Under the program 

such offenders may be sentenced to a special indetenninate term of 

imprisonment instead of , the sentence that normally applies to their 

offense. For a Class A felony, the special term is eight years; 

for a Class B felony, five years; and foy' a Class C felony, four years. 

*The question of whether a prisoner while serving the 
mandatory portion of the minimum term can be released to a CRC 
facility is currently being litigated. For discussion of mandatory 
mi nimum term, see page 65. 
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The minimum term, as in the case of adults, is set by the Paroling 

Authority. The young adult defender, however, is to be imprisoned 

apart from career criminals whenever possible. 1SO Most defendants 

tried in court are adults, aged 18 or older, but in certain Cases 

those over 16 may be tried as adults if the Family Court waives its 

jurisdiction over the young offender. lSI 
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VI. NON~JURY TRIALS 

A. NON-JURY TRIALS 

The procedures for non-jury trials are similar to those of 

a jury trial except with respect to those procedures relating to 

juries and jurors. The procedures for voir dire examination of 

prospective jurors, jury instructions, jury deliberation, and 

determining a verdict are not required in non-jury trials. Opening 

statements are generally disregarded as well. 

Trials in district court are conducted without juries. 152 

Additionally, a defendant indicted for a felony may elect to be 

tried without a jury in the circuit court. 153 In non-jury trials, 

the circuit court judge, like the district court judge, becomes 

both the trier-of-fact as well as the trier-of-law. 154 

B. SENTENCING 

In district court, a defendant who is convicted of a misdemeanor 

either based on a plea of guilty* or a finding of guilt after 

*In contrast to the circuit court's requirement of a guilty 
plea in both written and oral form, a defendant's guilty plea in 
district court may be entered only in an oral form. However, the 
district court judge must determine that the plea was made in
telligently, voluntarily, and knowingly. 
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trial, will be sentenced immediately unless a prA-sentence diagnosis 

and report is ordered by the court. In cases where the defendant is 

under twenty-two years of age, the court must order a pre-sentence 

diagnosis and report unless it is waived by agreement between the 

defendant and the prosecuting attorney, and the court consents. 

It is discretionary fur other cases. 155 

When a pre-sentence diagnosis and report is ordered by the 

court, the defendant is referred to the District Court Counseling 

Service for pre-sentence investigation, evaluation, and report.* 

The District Court Counseling Services perform similar 

functions as its Circuit Court counterpart, the Adult Probation 

Division. A report prepared by a district court counselor is 

usually not more than two pages and is thus not as detailed as a 

report prepared by the Adult Probation Divison. 

The report at a minimum includes a summary of the circum

stances of the crime, the defendant's role, his or her statement 

and social history, the counselor's personal evaluation of the 

defendant, and other comments. The defendant, prosecutor, and 

court all receive a copy of the report prior to the sentencing 

date. 

*Unlike the District Court of the First Circuit, the District 
Courts of the Second, Third, and Fifth Judicial Circuits do not as 
yet have s~ch counseling services. However, services of the circuit 
court probation departments are available to them upon request. 
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The sentencing alternatives that may be imposed by the cir

cuit or district court judges for misdemeanor convictions are: 

1) imprisonment; 2) fine; 3) suspended sentence; 4) probation; 

5) community service work; or 6) a combination of the foregoing. 156 

A defendant who receives probation or a suspended sentence 

is usually supervised for a specified period by a distr'ict court 

counselor. If incarceration is a condition for probation, the 

defendant can be sentenced up to six months for a full misdemeanor. 157 
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VII. THE COURTS OF APPEAL 

The remedy of appeal to a higher court is available to both 

the defendant and the prosecution. 158 The defendant is not limited 

to what may be appealed but only as to when. The prosecution, on 

the other hand, is statutorily limited as to what may be appealed,159 

or may often decide that the costs of appeal are not worth the 

probable results. Thus, most appeals are by the defendant. The 

following outlines the process of appeal when taken by either the 

defendant or the prosecution. 

A. APPEAL BY DEFENDANT 

The defendant must usually wait until after judgment is 

entered, that is, the formal imposition of sentence, to appeal.!60 

An appeal begins with the tiwely filing of a written notice of 

appeal with the trial court within 10 days after the judgment is 

entered. 161 Customarily, the defendant1s attorney will first give 

an oral notice of an intent to appeal immediately following 

sentencing and subsequently will file the written notice. 

In the past, a notice of appeal automatically operated to 

stay or suspend the execution of the sentence imposed upon the 

defendant. 162 At the present time, the trial court decides whether 

the defendant must serve h-;s or her sentence immediately or await 
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the disposition of appeal .163 To make this decision, the trial court 

must weigh a number of factors, including the possibility that the 

defendant might flee the jurisdiction or commit another crime, 

against the possibility that the defendant might unnecessarily serve 

a sentence (particularly if imprisonment has been ordered) should 

the conviction be later overturned.* 

Should the trial court allow the defendant to remain free 

pending the outcome of the appeal, the trial court may raise the 

amount of bail** as well as impose other conditions it deems proper. 

If the defendant is indigent, various provisions are available 

for him to obta in representatoj on for an appeal at the state's 

expense. The attorney is either a court-appointed private attorney, 

or one from the Public Defender's Office. 164 

The defendant does not have to obtain the trial court's permission 

to appeal after sentencing. This is not the case, however, with 

regard to "interlocutory appeals"; that is, those taken prior to 

sentencing. 165 For instance, if the defendant wishes an immediate 

*In most cases when a conviction is reversed by t.he appellate 
court, the defendant may be retried because the constitution~l 
protection against double jeopardy is deemed to have been walVed by 
the defendant in all but a few exceptional cases. 

**Of course, if the defendant is indigent, any substantial 
amount of bail would be sufficient to keep the defendant incarcerated, 
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appellate review of an order denying a pre-trial motion to dismiss 

indictment, permission by the trial court must first be obtained, 

which, if granted, would result in a temporary suspension of 

trial proceedings. 

The defendant is permitted to file an "interlocutory ~ppea1" 

only if the trial court determines that a "more speedy termination" 
166 

of ' the case would be brought about. Because an appeal after 

sentencing is ~vailable to the defendant, "interlocutory appeals" 

are rarely grantEd and are disfavored by both the trial and the 

appellate courts even though the latter may ultimately decide the 

issue in the defendant's favor. Not surprisingly, therefore, the 

refusal of a trial court to allow an "interlocutory appeal II is 
167 itself not appealable. Moreover, no procedure for such an appeal 

is provided for from the district court. 168 

B. APPEAL BY PROSECUTION 

In contrast with the defendant's almost unlimited right to 

appeal from conviction and sentence, the prosecutor's right of 

appeal after trial is highly restricted because the defendant has 

a constitutioral right under both the federal and state constitu

tions, as well as state statute, against being twice placed in 

jeopardy for the same conduct. 169 This right against double jeopardy 

means simply that the State will not be allowed to prosecute a 

defendant over and over again until it obtains a conviction. Thus 
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any verdict entered in favor of the defendant (whether it be an 

acquittal or conviction for a lesser charge) can not be appealed 

by the prosecution under any circumstances even if it believes the 

court or defense made legal errors or engaged in impermissible 

d t 
170 con uc . 

Jeopardy "attaches" when the jurors are sworn in a jury trial 

or when the first witness is sworn in a non-jury trial. 171 This re

quirement prevents the prosecution from discontinuing a case it 

believes it is losing before a verdict is reached for the purpose 

of re-trying the case with better preparation or better trial con

ditions. 

Because of the protection against double jeopardy, the pros

ecutor is statutorily accorded rights to appeal before the trial 

begins, unlike the defendant whose right to an interlocutory appeal 

is strictly limited. For instance, pre-trial orders by the trial 

court that suppress the use of evidence from use at trial against 

the defendant, that call for the return of seized property to the 

defendant, that deny a request by the prosecution for a protective 

order to keep the identity of a witness secret, that dismiss an 

indictment or complaint against the defendant, or that otherwise 

operate to bar further proceedings in the case, are examples of 

h t th t 1 · t . 1 172 w a' e prosecu or may appea prlor 0 trla . 

Only in four limited instances is the prosecution permitted 

by statute to appeal after a verdict or sentence has been entered. 

The prosecution may appeal orders that: 1) vacate a verdict or 
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finding of guilt; 2) impose illegal sentences; 3) grant new trials; 

or 4) rule on questions Of law adversely to the prosecution where 

the convicted defendant has appealed. 173 In the latter instance, 

such an ?ppeal is termed a "cross-appeal." Few appeals are taken 

by the prosecution on the basis of the first three reasons. 

If the prosecution appeals, a notice of appeal must be filed 

within 30 days after the entry of the judgment or order appealed 

from. 174 

C. RECORD ON APPEAL AND BRIEFS 

Whichever side files an appeal, a record for appeal--consisting 

of the transcripts of the proceedings, and all documents, papers, 

and exhibits that were filed with the court--must be assembled and 

forwarded to the Supreme Court. I75 

Once the Clerk of the Supreme Court receives the notice of 

appeal in any case al1d assigns a number to it, he then "dockets" 

the record of each case and gives notice of docketing to the 

parties.
I76 

The supervision and control of appeal proceedings, with 

some exceptions, lies with the Supreme Court from the time the 

notice of appeal is filed with its Clerk. I77 

The trial court retains control only for the issuance of 

orders that aid the Supreme Court in its determination of the 

case, such as the correction of certain matters within a record. 178 

The trial court may revoke or amend the conditions of any stay of 

execution of a sentence for a violation of the conditions of the stay.179 
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After the record on appeal is "docketed," the appellant, 

the party pursuing the appeal, must file an openi,ng brief with the 

Supreme Court. An answering brief to the opening brief is then pre

pared and filed by the appellee, the party against whom the appeal 

is being taken. The appellant may then file a reply brief re

sponding to points raised in the appellee's answering brief. 180 The 

docketing of the record, and the filing of briefs by appellant 

and appellee are governed by rules that set out specific formats, 

time limits, and other requirements that must be complied with. 

Some exceptions can be made, but only with the permission of the 

Supreme Court. 181 

The opening brief by the appellant generally includes: 

1) a statement of the Supreme Court's jurisdiction; 2) a concise 

outline of the question(s) presented for decision; 3) a brief 

statement of the facts of the case and the conclusion of law made 

by the trial court; 4) an argument citing the points of fact and 

law on which the appellant believes the trial court erred; and 

5) a citation of legal authorities relied upon. 182 

The appellee's brief will contain counter statements of the 

issues presented, and arguments and legal authorities that dispute 

the appellant's claims. 183 A reply brief submitted in response to 

the appellee's answering brief is confined to matters or questions 

raised in the answering brief. 184 Although it is rarely done in an 

appeal, the prosecution, as the appellee, may "confess error" and 

agree that the trial court erred and the conviction must be reversed. 185 
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In a similar manner, the defense counsel for an indigent 

person may, on rare occasions, file an "Anders brief"* stating, 

in effect, that there are no valid grounds for appeal and thus re

questing that the Supreme Court allow appellate counsel to withdraw 

from the case. Few, if any, Anders briefs are filed by defendants 

who are able to afford their own counsel, probably because such 

counsel would refuse to take the appeal case if they believed 

that there were no valid grounds for appe~l. Such a brief usually 

requires almost as much, and often more, effort to prepare than a 

regular appeal because the defense counsel must convince the 

Supreme Court that no valid grounds for appeal exist. Thus, like 

the state's "confession of error," such an Anders brief is seldom 

presented. 

D. ASSIGNMENT TO INTERMEDIATE COURT OF APPEALS 

After completion of the briefs, the Chief Justice or another 

judge designated by the Chief Justice reviews each appeal and decides 

*An "Anders brief" refers to the case of Anders v. California, 
386 U.S. 738 (1967) in which the United States Supreme Court held 
that the constitutional right to counsel requires that on an indigent's 
first appeal from his conviction, the court-appointed counsel must 
support the appeal to the best of his ability. The court-appointed 
counsel may request permission to withdraw only if he finds the case 
to be wholly frivolous, in which event, a brief must be filed 
referring to anything in the record that might arguably support the 
appeal. 
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whether the case is to be assigned to either the Intermediate Court 

of Appeals* or the Supreme Court depending on the importance of 

the issues presented for review. 186 

Because a restraint of the defendant's liberty may be at 

stake, in the case where the defendant appeals a conviction and 

sentence, or because prosecution has been suspended, where the 

State pursues an appeal before trial, it appears to be the un

written policy of the Supreme Court to decide criminal appeals 

earlier than civil appeals. 

If the appeal is assigned to the Intermediate Court of 

Appeals, the parties are promptly notified and permitted the 

opportunity to petition for reassignment to the Supreme Court. 

A rejection of a petition for immediate reassignment is not 

subject to further judicial review. 187 

However, an appeal may still be reassigned to the Supreme 

Court if a request is made by either the Intermediate Court of 

Appeals or by the Supreme Court itself. The ultimate decision 

of where an appeal will be heard lies with the Supreme Court. 188 

*The Intermediate Court of Appeals was created primarily to 
assist the Supreme Court in clearing the backlog of appellate 
cases generated by the large number of appeals filed within the 
~ast f~w years .. However, any appeal filed prior to May 25,1979, 
lnY~lvlng 9uestl~ns of.s~ate or federal constitutional interpre
tatlon o~ ~n~olvlng crlmlnal sentences of life imprisonment with
out posslblllty of parole are to be decided by the Supreme Court. 
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If the appeaoi is before the Intermediate Court of Appeals, 

the parties will be given the opportunity to present the merits 

of their cases by oral argument. 189 

After a decision by the Intermediate Court of Appeals is 

made, the non-prevailing party may then file a written motion 

asking the Intermediate Court of Appeals to reconsider its 

decision or apply for a writ of certiorari from the Supreme Court, 

requesting that the Supreme Court review the decision by the 

Intermediate Court of Appeals. 190 If either request is denied, 

the decision of the Intermediate Court of Appeals becomes 

final. 191 

E. REVIEW BY THE SUPREME COURT 

If the ap~lication for a writ of certiorari is accepted, 

the case is then heard by the SupY'eme Court, whi ch also decides 

cases not initially assigned to the Intermediate Court of Appeals. 

The Supreme Court may either' dispense with oral arguments or 

schedule a hearing for the parties. 192 

F. THE APPELLATE PROCESS 

As provided by statute, "[nJo order, judgment, or sentence 

sha 11 be reversed or modi fi ed" by either the Intermledi ate Court of 

Appeals or the Supreme Court "unless the court is of the opinion 

that error was committed which injuriously affected the substantial 

rights of the appe11anto. 1I193 
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The Supreme Court or the Intermediate Court of Appeals must 

first decide whether any error occurred. Next, it considers 

whether the error "injuriously affected ll the "substantial rights" 

of the appellant. What constitutes "substantial rights" is a 

question that is often subject to disagreement by judges of the 

appel,late courts as well as by attorneys who practice before them. 

Therefore, the term "substantial rights ll may not be easily de· 

finable in any individual case. 

If the appellate court is of the opinion that there were no 

errors, the contested order or judgment of the lower court is 

lIaffirmed ll --that is, left undisturbed. Even if it believes that 

errors were committed, the appellate court may still affirm the 

contested order or judgment because it is of tne opinion that 

the errors did not affect substantial rights and thus can be dis-

regarded. Such errors are referred to as IIharmless errors."
194 

On the other hand, if the court believes substantial rights of the 

appellant were affected by the error, it will reverse or modify 

the contested judgment or order. Such an error is referred to 

as "reversible error." 195 

An error will usually be brought to the appellate court's 

attention by the appellant. However, should the appellant fail to 

point out or raise the error, the appellate court, on its own 

volition, may notice the error if the defect affects substantial 

rights, and thus requires a reversal or modification of a trial 

court's order or judgment. Such an error is referred to as a 

'-' 
'I 

( 
, ' , 

IIplain error. 1I196 
'! 
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The outcome of the appeal is usually determined by the 

majority of appellate judges,* The written opinion of the 

majority, referred to as the majority opinion,** is published in 

the Hawa i i Reports, and wi 11 genera 11 y inc 1 ude the fo 11 owi ng items: 

1) the title; 2) docket number; 3) date of decision; 4) disposition 

of the case or matter; 5) an examination of the facts and the 

contentions by the parties; 6) a discussion of the legal authority 

. as deemed dispositive of the case; and 7) the author of the 

opinion. 197 Because it includes these items, such an opinion is 

also referred to as a "full opinion"'*** 

A justice or judge who disagrees with the outcome of the 

appeal, as decided by the majority, may issue a dissenting opinion 

which would present the counter arguments and legal authorities 

that the dissenting justice or judge deems dispositive. 

*All of the appellate court judges or justices may be in 
complete agreement and issue a "unanimous opinion" reflecting 
this agreement. 

**An opinion that is not identified as authored by an 
individual justice is referred to as a "per curiam" opinion; 
that is, one "by the court." 

***By contrast, opinions which merely state, in usually not 
more than two paragraphs, the disposition of the case, are re
ferred to as memorandum decisions. The Intermediate Court of 
Appeals may not issue a IIfull opinion" except in limited 
si'tuati ons, and wi 11 otherwi se di spose of cases by "memorandum 
decision." 
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A IIconcurring opinion ll is usually filed by a justice or judge 

who agrees with the conclusion or result of another judge's 

IImajorityll or "dissenting" opinion, but wishes to state separately 

other views or reasons for concurring. 

The majority opinion or the opinion of the court, constitutes 

a III ega 1 precedent ll for the lower courts to foll ow shoul d the same 

or similar situations, questions, or issues arise later. It is 

binding upon the appellate court itself unless it decides to over-

rule its prior decision. 

As noted above, a decision ~f the. Intermediate Court of 

Appeals may be reviewed only at the discretion of the Supreme Court. 

Unless it is overturned, a decision by the Intermediate Court of 

Appeals, likr the decision of the Supreme COLii~t itself, is final. 
.' 

The non-prevailing party may request the Supreme Court to reconsider 

its decision but such a request is rarely granted. 

The non-prevailing party may then petition for writ of 

certiorari to the United States Supreme Court when a federal 

constitutional issue is implicated or a federal right is alleged 

to have been violated by the decision of the Hawaii Supreme Court. 

As of this writing, no criminal appellant since statehood has ever 

successfully petitioned for a hearing before the United States 

Supreme Court to contest a Hawaii Supreme Court decision.* 

*Vindication of a federally guaranteed constitutional right 
that a defendant believes to have been denied by the state courts 
may also be pursued by an action in the United StJtes District 
Court for the District of Hawaii. Grounds for such an action are 
very limited, and are beyond the scope of this monograph on the 
Hawaii criminal justice system. 
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A. 

FOOTNOTES 

1. Haw. Rev. Stat. § 603-1 (Supp. 1979). 

2. Haw. Rev. Stat. § 604-5 (Supp. 1979). If the amount in 
controversy exceeds $1,000, the action may be transferred to or 
commenced in circuit court. 

3. Haw. Rev. Stat. § 633-27 (Supp. 1979), as amended ~ 
Act 171, 1980 Haw. Sess. Laws. 

4. Haw. Rev. Stat. § 604-8 (1976). 

5. Haw. Rev. Stat. § 806-60 (Supp. 1979). 

6. Haw. R. Pen. P. 5(c)(2) (1977). If defendant is not 
in custody, the preliminary hearing must be conducted within 30 
days of the first appearance. 

7. Haw. R. Pen. P. 5(c)(5). 

8. Haw. Rev. Stat. § 604-1 (Supp. 1979). 

9. Haw. Rev. Stat. § 603-21.5 (1976). 

10. Haw. Rev. Stat. § 603-3 (Supp. 1979). 

11. Haw. Rev. Stat. § 571-11(1) (1976), ~ amended ~ 
Act 303, 1980 Haw. Sess. Laws. 

12. Haw. Rev. Stat. § 571-22(a) (1976), ~ amended ~ 
Act 207, 1980 Haw. Sess. Laws. 

13. Id. 

14. Haw. Rev. Stat. § 571-14 (1976). 

15. Id. 

16. Haw. Rev. Stat. § 602-51 (Supp. 1979). 

17. Haw. Rev. Stat. § 602-57 (Supo. 1979). 

18. Haw. Rev. Stat. § 602-6 (Supp. 1979). 
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19. Haw. Rev. Stat. § 602-59 (Supp. 1979). 

20. Id. 

21. Haw. Rev. Stat. § 602-4 (Supp. 1979). 

22. Haw. Rev. Stat. § 602-5 (Supp. 1979). 

23. Haw. Rev. Stat. §§ 28-1 and -2 (1976). 

24. ~., see Charter of the City and County of Honolulu, 
Act VIII - Sec. 8-105 (1978). 

25. Haw. Re v. Stat. §§ 802-1 to 802-12 (Supp. 1979). 

U. S. Const. amend. VI; Haw. Const. art. I, § 14. 26. 

27. ABA Cannons of Professional Ethics No. 11. 

28. Id. 

29. U.S. Const. amend VI. 

30. Id. 

31. Id. 

32. Lilienthal's Tobacco v. United States, 97 U.S. 237, 
266 (1877); Terr. v. Adiarte, 37 Haw. 463, 466-470 (1947). 

33. Supra, note 29. 

34. U.S. Const. amend. V. 

35. Supra, note 29. 

36. Id. 

37. Id. 

38. Draper v. United States, 358 U.S. 307 (1959). 

39. Id.; HatlJ. Rev. Stat. § 803-5 (1976), ~amended.Qy 
Act 105, 1980 Haw. Sess. Laws. 

40. Haw. Rev. Stat. § 701-114 (1976). 

41. Id. 
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42. Hawaii Standard Jury Instruction No. 2.4 (1969). 
43. Haw. R. Evid. 

Laws. 
601 to 603.1, Act 164, 1980 Haw. Sess. 

44. Haw. R. Evid. 403, Act 164, 1980 Haw. Sess. Laws. 
45. Haw. R, Evid. 404, Act 164, 1980 Haw. Sess. Laws. 

46. McCORMICK'S HANDBOOK OF THE LAW OF EVIDENCE 434-435 
(2d ed. E. Cleary, 1972). 

47. Mapp v. Ohio, 367 U.S. 643 (1961); Wong Sun v. United 
States, 371 U.S. 471 (1963). 

48. Haw. R. Evid. 801 to 805, Act 164, 1980 Haw. Sess. Laws. 

49. Haw. R. Evid. 501 to 513, Act 164, 1980 Haw. Sess. Laws. 

50. Haw. R. Evid. 701 to 706, Act 164, 1980 Haw. Sess. Laws. 

51. McCORMICK'S HANDBOOK OF THE LAW OF EVIDENCE 29-31 
(2d ed. E. Cleary, 1972). 

52. Id. 

53. Haw. Rev. Stat. § 702-205 (1976). 

54. Haw. Rev. Stat. § 702-204 (1976). 

55. Haw. Rev. Stat. §§ 701-710 and -712 (1976), Haw. Rev. 
Stat. § 707-711 (Supp. 1979). 

56. Haw. Rev. Stat. § 701-109(4) (1976). 

57. Haw. Rev. Stat. §§ 704-400 and -402 (1976), as amended 
.Qy Act 222, 1980 Haw. Sess. Laws. 

58. Haw. Rev. Stat. § 704-404 (Supp. 1979). 

59. Haw. Rev. Stat. § 704-408 (1976), ~ amended .Qy 
Act 222, 1980 Haw. Sess. Laws. 

60. Id., H.R. Conf. Comm. Rep. No. 72 ... 80, 10th Leg., Reg. 
Sess. (1980j. 
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61. Haw. Rev. Stat. § 704-411 (1976 and Supp. 1979). 

62. Ha\A/. Rev. Stat. § 704=406 (1976). 

63. Haw. R. Pen. P. 10.1. 

64. Haw. Const. art. I, § 10. 

65. Haw. R. Pen. P. 5(c)(5). 

66. Haw. R. Pen. P. 5(c)(2). 

67. Id. 

68. Coleman v. Alabama, 399 U.S. 1, 9-10 (1969); Reponte v. 
State, 57 Haw. 354, 361, 556 P.2d 577 (1976). 

69. Haw. R. Pen. P. 5(c)(5). 

70. Haw. R. Pen. P. 5(c)(3). 

7l. Haw. R. Pen. P. 7(a). 

72. Haw. R. Pen. P. 6(a) . 

73. Haw. R. Pen. P. 48( b) . 

74. Haw. R. Pen. P. 16(e)(4). 

75. State v. Murphy, 59 Haw. 1, 4-7, 575 P.2d 448, 452-454 
(1978) . 

76. Haw. R. Pen. P. 6(e). 

77. Haw. R. Pen. P. 6(f). 

78. Haw. R. Pen. P. 7(e); Terr. v. 8ellivieu, 24 Haw. 768, 
771 (1919). 

79. Haw. Rev. Stat. § 804-7.1 (Supp. 1979), ~ amended gy 
Act 242, 1980 Haw. Sess. Laws. 

80. Haw. Rev. Stat. § 804-1 (1976), as amended by Act 50, 
1980 Haw. Sess. Laws. According to this newly revisedjprovis;on, the 
defendant may pay the entire bail amount by cash or "by a credit 
card approved by the court." 

81. Haw. Rev. Stat .. §§ 804-3 and -4, ~ amended Br Act 242, 
1980 Haw. Sess. Laws. 
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82. Haw. Rev. Stat. § 804-3, ~ amended Ql Act 242, 1980 
Haw. Sess. Laws. 

83. ~., if charged with a Class C felony alleged to have 
been committed while on probation for another, the defendant may 
be committed without bail by the court that had originally 
sentenced the defendant to probation. Haw. Rev. Stat. § 706-626(3) 
(1976). 

84. Haw. R. Pen., P. ll(d) and (e). 

85. Haw. R. Pen. P. II. 

86. Haw. R. Pen. P. ned). 

87. Haw. R. Pen. P. ll(e)(2). 

88. Haw. R. ~en. P. ll(b) . 

89. Haw. R. Pen. P. 11. 

90. Certain types of individuals are statutorily ineligible 
to receive a DAGP. For example, one previously convicted of a 
felony or one who uses a firearm or distributes certain illict 
drugs to a minor in committing the offense charged, would be 
disqualified. There are numerous other exceptions to the statute. 
Haw. Rev. Stat. §§ 853-1 to 853-4 (Supp. 1979), ~ amended gy 
Act 292, 1980 Haw. Sess. Laws. 

91. Haw. Rev. Stat. § 853-1(e) (Supp. 1976) and § 831-3.2 
(1976). 

92. Haw. R. Pen. P. 12. 

93. Haw.~. Pen. P. 48. 

94. Haw. R. Pen. P. 41; Weeks v. United States, 232 U.S. 383 
(1914); Mapp v. Ohio, 367 U.S. 643 (1961); Wong Sun v. United States, 
371 U.S. 471 (1963); State v. Evans, 45 Haw. 622, 372 P.2d 365 
(1962); Haw. Rev. Stat., Chapt. 803 (1976 and Supp. 1979). 

95. Id. 

96. Haw. R. Pen. P. 16(b)(1)(ii) and (iii), (c)(2)(i) and (ii). 

97. Haw. R. Pen. P. 16(b)(I)(iii) and (iv), (c)(2)(ii) and (iii). 

98. Haw. R. Pen. P. 16(b)(1)(i) and (c)(2)(i). 
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99. Haw. R. Pen. P. 16(b)(3). 

100. Haw. R .. Pen. p. 16(c)C3). 

101. Haw. R. Pen. P. 12.1(a) anc! (b). 

102. Haw. R. Pen. P. 12.1(e). 

103. Haw. R. Pen. P. 5(a) and (b), li. 1. 

104. Hclw. R. Pen. P. 5(0), Haw. Rev. Stat. §§ 635-12, 635-13, 
and 806-61 (1976) . 

105. Haw. Rev. Stat. § 806-60 (Supp. 1979); Haw. R. Pen. P. 23. 

106. Haw. R. Pen. P. 5(b)(2) . 

107. Id. 

108. Haw. R. Pen. P. 24(a); Haw. Rev. Stat. § 635-27 (1976). 

109. Haw. Rev. Stat. §§ 635-29 and -30 (1976); Haw. R. Pen. 
P. 24(b). 

110. Id. 

111. Haw. R. Pen. P. 24(c). 

112. McCORMICK I S HANDBOOK OF THE LAW OF EVIDENCE 524 (2d ed. 
E. Cleary 1972). 

113. Id. at 527 and n. 24. 

114. Haw. R. Pen. P. 29; See, ~, Curley v. United States, 
160 F.2d 229, 232-233, cert. denTed, 331 U.S. 837 (1947), 

115. U.S. Const. Amend. V; Hawaii C~nst. art. I, § 10. 

116. Haw. Rev. Stat. § 701-115(b) (1976); Haw. Rev. Stat. 
§ 702-231 (1976 and Supp. 1979). 

117. Haw. R. Pen. P. 30(a) and (b). 

118. Haw. Rev, Stat, § 806-62 (1976). 

119. Haw. Rev. Stat. § 635-17 (1976); Haw. R. Pen. P. 30. 

120. Haw. Rev. Stat. §§ 701-107(3) and 706-640(3) (1976). 

121. Haw. Rev. Stat. §§ 701-107(4) and 706-640(4) 1976. 
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122. Haw. Rev. Stat. §§ 701-107(5) and 706-640(4) (1976). 

123. Haw. Rev. Stat. § 706-605(2) (1976), as al1)ended E.l 
Act 93, 1980 Haw. Sess. Laws. - , 

124. Haw. Rev. Stat. § 706-660 (1976). 

125. li· ; Haw. Rev. Stat. § 706-669 (1976). 

126. Haw. Rev. Stat. § 706-670 (1976). 

127. Haw. Rev. Stat. § 706-107(2) (1976)~ 

128. Haw. Rev. Stat. U 706-660(1) and 706-640(1) (1976) . 

129. Haw. Rev. Stat. §§ 706-660(2) and 706-640(1) (1976). 

130. Haw. Rev. Stat. §§ 706-660(3) and 706-640(2) (1976) . 

131. Haw. Rev. Stat. § 706-606 (1976). 

132. liLA] person who has been convicted of a class A felony 
shall be sentenced to an indeterminate term of imprisonment of 
twenty years without possibility of suspension of sentence or 
probation. The minimum length of imprisonment shall be determined 
by the Hawaii parol i ng author; ty. . . . II Act 294, 1980 Haw. Sess. 
Laws. 

133. Haw. Rev. Stat. § 706-606.5 (Supp. 1979), ~ amended ~ 
Act 284, 1980 Haw. Sess. Laws. 

134. Id. 

135. Some of the less serious felonies include: burglary in the 
second degree, assault in the second degree, reckless enda~gering in 
the second degree. Haw. Rev. Stat. § 706-606.5(b), ~ enacted Bl 
Act 284, 1980 Haw. Sess. Laws. 

136. Haw. Rev. Stat. § 706-606.5(c), ~ enacted Ql Act 284, 
1980 Haw. Sess. Laws. 

137. Haw. Rev. Stat. § 706-662 (1976 and Supp. 1979). 

138. Haw. Rev. Stat. § 706-668 (1976). 

139. Id. 
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140. Haw. Rev. Stat. § 706-606.5(c), ~ enacted ~ Act 284, 
1980 Haw. Sess. Laws. Because this statute, and its antecedent 
have yet to be construed by the Hawaii appellate courts, there is 
great uncertainty as to how it will be applied. 

141. Haw. Rev. Stat. § 706-605 (1976, Supp. 1979, and ~ 
amended Ql Act 93, 1980 Haw. Sess. Laws). 

142. Haw. Rev. Stat. § 706-623 (197~). 

143. 1£.; Haw. Rev. Stat. § 706-624 (1976 and Supp. 1979). 

144. Haw. Rev. Stat. § 706-601 (1976). In addition, the 
court may order a pre-sentence psychiatric, psychological, and 
medical examination of a defendant. Haw. Rev. Stat, § 706-603 
(Supp. 1979). 

145. Haw. Rev. Stat. § 706-602 (1976). 

146. Haw. Rev. Stat. § 706-604(2) (1976\. 

147. Haw. Rev. Stat. § 353-61 (1976). 

148. Haw. Rev. Stat. § 706-670 (1976). 

149. Haw. Rev. Stat. § 353-22 (1976). 

150. Haw. Rev. Stat. § 706-667(1) (1976), ~ amended Ql 
Act 295, 1980 Haw. Sess. Laws. 

151. Haw. Rev. Stat. § 706-667(3) (1976), ~ amended Ql 
Act 295, 1980 Haw. Sess. Laws. 

152. Haw. Rev. Stat. § 521-22 (1976). 

153. Haw. Rev. Stat. §§ 604-8 and 604-9 (1976); Haw. R. Pen. 
P. 5(b)(4}. 

154. Haw. Rev. Stat. § 806-61 (1976); Haw. R. Pen. P. 23(a). 

155. Supra note 2; Haw. R. Pen. P. 23(c). 

156. Haw. Rev. Stat. § 706-601 (1976). 

157. Haw. Rev. Stat. § 706-605 (1976 and Supp. 19]9). 

158. Haw. Rev. Stat. § 706-624(3) (Supp. 1979). 

159. Haw. Rev. Stat. §§ 641-11 to 641-13 (1976 and Supp. 1979). 
Haw. R. Pen. P. 37. 
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160. Haw. Rev. Stat. § 641-13 (1976 and Supp. 1979). 

161. Haw. Rev. Stat. § 641-11 (Supp. 1979}. 

162. Haw. R. Pen. P. 37 ec). 

163. Haw. Rev. Stat. § 641-14(a) (1976); Haw. R. Pen. P. 
38(a). 

164. Haw. Rev. Stat. § 641-14(a) (Supp. 1979) . 

165. Haw. Rev. Stat. § 802-1 (1976). 

166. Haw. Rev. Stat. § 641-17 (Supp. 1979) . 

167. Id. 

168. Id. 

169. State v. Valiani, 57 Haw. 133, 137, 552 P.2d 75, 76, 
(1976); Haw. Rev. Stat. § 641-12 (Supp. 1979). 

170. U.S. Const. amend. V; Haw. Const. art. I, § 10; Haw. 
Rev. Stat. §§ 701-110 to -112, and 806-51 (1976). 

171. Haw. Rev. Stat. § 641-13 (Supp. 1979). 

172. ~,M. v. Superior Court of Shasta Co., 4 Cal.3d 370, 
482 P.2d 664, 668 (1971). 

173. Haw. Rev. Stat. § 641-13 (1976 and Supp. 1979). 

174. Id. 

175. Haw. R. Pen. P. 37(c). 

176. Haw. R. Pen. P. 39(b); Haw. R. Cir. P. 75 and 76. 

177. Haw. Sup. Ct. R. l(d). 

178. Haw. R. Pen. P. 39( a) . 

179. Haw. Rev. Stat. § 641-14Ca) (Supp. 1979). 

180. Haw. Sup. Ct. R. 3. 

181. Haw. Sup. Ct. R. 3, 7, and 8. 

182. Haw. Sup. Ct. R. 3(b). 
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183. Haw. Sup. Ct. R. 3(c). 

184. Haw. Sup. Ct. R. 3(d). 

185. Terr. v. Kogami, 37 Haw. 174, 175 (1945). 

186. Haw. Rev. Stat. § 602-5(8) (Supp. 1979); Haw. Sup. Ct. 
R. l(e), (f), and 27. 

187. Haw. Rev. Stat. § 602-58 (Supp. 1979); Haw. Int. Ct. 
App. R. 15. 

188. Haw. Rev. Stat. § 602-5(9), (Supp. 1979); Haw. Sup. 
Ct. R. 29. 

189. Haw. Int. Ct. App. R. 4. 

190. Haw. Rev. Stat. § 602-59 (Supp. 1979); Haw. Int. App. 
Ct. R. 5. 

191. Haw. Int. Ct. App. R. 10. 

192. Haw. Sup. Ct. R. 4. 

193. Haw. Rev. Stat. § 641-16 (Supp. 1979). 

194. J.Q..; Haw. R. Pen. P. 52(a). 

195. Haw. Rev. Stat. § 641-16 (Supp. 1979). 

196. 1£.; Haw. R. Pen. P. 52(b). 

197. Haw. Int. Ct. App. R. 19. 
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B. 

A CASE HISTORY: STATE v. BUTCH 

CD POUc.E ~,.£ CAU EO 1b Tl4' ScENE OF A 
8Afra{ RD88eRY. MoH~ WAS STOL.EftI 
IN Ffl.tJrrr bF WITt46S1ES. 

3 ALMOST" I MMEDIATaY, ANomER POLleE. OFFIC€R 
SEES THE. OR., DRiVt:N BY A P15I?SON MATcHING
~ D~J'fION) GOING- AT A HIGH RATE OF 
sPEa> AWAY FROM THE 5AN I<. AND HE 
SfbP5 "THE CAR. I 

® IN A L1NE-UP, 8tJTcH IS IDENTIFIED BY 
WlnH:SSES AND AFTER AGAIN 8E:IN8 

I\oV,SE..D OF HIS RI~"'SJ I-IE SIGNs A ~SSIDN. 

® THE POUCE OFRCER 9:GS A MONEY ~ WITH 
TI·U; NAMF. [l= m=. BAN~ ON nu: t;Ef{ OF -me CAR. 
AAP ARa:.SI5 BtlTCI-I. 8UTCJi IS ~SED (S f.l1S RlG#fT5 
AND GO~ To JAIL wu~ ~ f(EfVse; A LAwYf:R. 

1-~i1 

.1 1 oj 
®8UTCJ.I1S TAKal 1b c.oURI NOO- MORNING 

AND ADVISED OF TH£ CH.\FC;E AGA I NST 
-HiM AND OF 1-115 RiGI-ITS. 
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(j) BAIL IS AI.$ SET AT f5,DOO. IF PUT 

UP, BUTCH IS FREE UNTIL TRIAL. liE CAN 
HAVE A BAIL ~:5MAN PUT IT UP FOR. 
l-IItvf RJR A /tE. BUTcH CANNoT RAISE" 
T~E BAIL. THE JUDGE 5CHEDUL£5 A 
Pf2ELIMlNARY HEARING To DETER.M/NE 
W~ETHER THEr<£ 15 A<ogAB LE uuse: To 
H?LD BurCH UNTIL T~E GRAND JURY 
CAN CONSIDER HIS CA5E. 

@AT A. PRELIMINARY i-lfAI</NC:r, THf. PRo5WJTION 
CAUS T~E. TELLER WHO WI-,5 ROBBED AND THE 
DETEC..TIV!: TO W~DM BVTCH CDNFESSEb TO 
TESTIFY. Tl-lE JUDGE FINOS -r~AT THER£ 
IS SUi=FICIENT E\l/OENCf To FIND "FJn3ABl.E 
CAU,%" AI'IDTb HDI...b e.vrCM IN cUSTODY 
FoR AcnON BY TH!:: GRAND JURY. 

®SOON AFIf~, Bun:H 15 ARRAIGN!:!) IN 
CIRCUIT GoURT AND PLEADS II NOT 
GUILTY". A TRIAL DATE IS SET 
AT TWIS TI ME. 

-- --- ~------------ --- -- - - -

c~\, 

f?) 

~1 ~ 
@T~E 6AAND JURY, ABOUT A MONnl AND A HALF 

LATER, HtI\R$ 114£ "ffiST/MONY OF Tl-/E TELLER 
At-U> THE DETECTIVE ANb OfClDES TIl£RE IS 

f'RDBA8LE cAUSE 1b RfTUQN A "1l2UE BILL-" OR 
INDICfMENT C.I-\A~ING Bt-lTCH wrfH BAt-J{<' 
R.OBBER-Y. 

C€0 
CO I ~ 
fA \~ II~ ~ 

@ A PRETRIAL I-lEARIN6 IS HELD IN WI .. 1I0-l 

BUTCH'S AlTORNEY A,RGUES UNSUUESSFULLY 
THAT BvrCH'S CONFESSIoN WAS OBTAINED 

U Nbl:R I LLEGf\l, l£NGT\-IY I NTERROGATI 01\1. 
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AA JS ~rR;8 
AA~ ~nh3 

[1111[1\ 
@AT TRIAL, THE JURY HAS 12. MEMBE«.S. 
oNE OF WHOM IS LATEr<.. SELECTED AS 
FoREMAN . ..JURORS ARE SEU::CTED BY RANDOM 
FROM A POOL ct= G..vAL/F1 ED J UR~R5. (A 
DEPENDANT MAy WAIVE H IS OR. HER RIGHT 
To A TRIAL BY J',,'RV.) 

(PROSEaJnON ~ DI REGT EXAM. 'NATION OF IT~ 
WITNEsSES.) 

~ ;!~~---I 

@ Tj.j£ PRDsEcunttJ MtJ~ EsiA51..4SH BUTcH 15 
GUI LlY 6E'J'oIILD A REASONABLE [):>USi AND 

f'\.Jl5 ITS W ITN£5S~ ON THE ST A N.D FI RST. 

WtTNEss£s. ARE SUBPOENAEO To APPrEAR 
IN QJURT PoR nlE TRIAL. 

11 ALL oVERRULED OBJECiloNS ARE RECORDED 
IN cASC" 8IJTCH's LAWYER INTENDS To APPEAL 
I~E couRT's RUUN6S of{ Tl-iE J uRY's 
F1ND\NGS. 

....----::::..-1 P,-J 
I: ,J 

@1H£ LP.WYeR.S PRCS£NTTI-H:IR CRENING 
ST:41EMEN~ Af?oUT WHAT THEY THINK 
~ EVIDENCE WILL .sHow. THE 
PRoSEC.unoN GOES r=IRST, 

(.DEFENSE!5 GRoSS-EXAMINATIoN OF 
PRo.sEC.UnoN'.s w'TN1.s~.) 

@LAINYERS ~06.5-EXAMINt; WITNE5S&S To 
TRY TO ~oV 'mE FbR.C£ OF WITNES5E.S'5 
TESTIMONy. OBJECTIoNS A0: RAISED TO 
PrloPRIETY OR LEGALITY OF TESiIMONY. 
JUD~E SLJST~ING OR. DVE~R.ULE.5 OBJECfION5. 

~ 
~) ~ 
~I~ 

@LAWYERS SUM UP TH£IR ~5£5 ioTHE JUf{Y 
AFfER ALL ~E EVIDENCE 15 PRE:SENiED. 

THE" PR05ECUfION GOES FI RST TIlEN THE 
I 

DEFENSE, AND FINALLY 11-1£ PROSECUTION 
AGA.I N FOR REBlJlTAL BecAUSE HI:: OR SHE 
MVST PRbVE THE GUILT cF BurCH. 
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~ Kf~ 
~ ~ ~ b 'il nl --, 

@JJUDGE ADORE~S TI-lE JURY TO EXPW\IN 

mE LAW APrUCABLE TO THe CASE, WHAT 
A GUILTY VERDICT MEAN5, AND HoW nH~ 
JURY MAY FIND ,HI: I)EF£NDANT GU1L..Ty' 
OR. Nor GUI LTY. 

1\\ 
@ THE fOREMAN REnJRN5 TIlE VERJ)ICTj 

IN THIS CASE, "GU/LT'y'! ~£: JUDGE 
LATER SE"t-.lTENGES BUTCH TO 2.0 YEARS 

I 
TH~ MA'l..1 MUM ALLowfD BY LAW. 

CIRCUIT 
COURT 

SUPREME 
COURT 

I 
I 

\V 
I N1ERMED/ATE 

A PfELLAT£ 
COURT 

@ BUTCH/5 AIToRNEY AFf£ALS 11-1£ CA5E 
10 THE 5'Uf'RfM~ coURT ON n·I£ BASIS 
ll-lAT 11-1£ .JUDG£~ IN$Tr.ucrION5 WEf(E 
IM~DFEr< AN.D THE CoNFESSioN IlliGAL. 

/-lE IS TUR.Nf;D roWN 

@ THE HAWAII ~ROllNG AUTHORITY 
SETS 11-1£ MIN ltv1VM 'fERM OF 
IMPRI9'JNMENT THAT l3()fcH 
MuST SERVE 8EFDRE HE /S 
ELI Gt BLE FOR PARoLE. 

@ HE THE(·..j SEEKS A wRIT OF HABEAS 
(PRPUS AND ASI<.S FOR A f\!EW TR[AL. 

11-115 IS ALSo UNSUcc.~S5FUL. H£ 
CA~ NOW DNLY ApPEAL To THE u.s. 
SuPREME CbtJRT ON A POltJ, of 
c,ON~n'-UTI ONAL RIGHrs, 
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C. 

EXAMPLES OF FORHS AND DOCUMENTS 

USED IN CRIMINAL PROCEEDINGS 

The following are examples of similar forms and documents used 

in the past by various agencies or courts such as the Honolulu Police 

Department, the Hawaii Paroling Authority, the Department of the 

Prosecuting Attorney for the City and County of Honolulu, the Office 

of the Public Defender, the District Court of the First Circuit, 

Honolulu Division, the Circuit Court of the First Circuit, and the 

Hawaii Supreme Court. The names, dates, places, events referred to 

or described therein, however, are purely fictitious. The forms and 

documents are not designed to be used for any other purpose except 

to serve as an illustration. The following list are examples of what 

could have been used or filed in a criminal proceeding concerning the 

fictitious case of State v. Butch: 

Form/Document 

Warning Person to be Viewed in Lineup of Right to 
Have an Attorney Present, H.P.D.-284. 

Physical Line-up, H.P.D.-284'B ....... . 

Warning Persons Being Interrogated of Their 
Constitutional Rights, H.P.D.~81. 

Statement Form, H.P.D.-252 ......... . 

District Court of the First Circuit Complaint and 
Warrant of Arrest . . . . . . . . . . . . . . . 
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Form/Document 

Affidavit in Support of Warrant of Arrest. 

Search Warrant and Affidavit in Support of Search 
Warrant (The details or specifics are not 
filled in.) .......... . 

Commitment to Circuit Court. 

Indictment ........ . 

Circuit Court Bench Warrant .. 

Order as to Bail Schedule (This schedule is currently 
used by the Circuit Court of the First Circuit.). 

Order as to Bail ......... . 

Notice of Setting of Arraignment and Plea. " 

Motion for Release on Own Recognizance and/or on 
Supervised Release, or in the Alternative 
for Deduction of Bail; Affidavit of Counsel; 
and Notice of Motion ............ . 

Order Denying Motion for Release on Own Recognizance 
and/or on Supervised Release, or for Reduction 
of Ba i 1 . . . . . . . . . . . . . . . . . . . . 

Order Setting Aside Bail and Terms and Conditions 
of Release on Own Recognizance (If, instead of 
a denial, Butch's motion for Release on Own 
Recognizance had been granted.) ....... . 

Order Setting Aside Bail and Terms and Conditions 
of Supervised Release (If, instead of a denial, 
Butch's Motion for Supervised Release had been 
granted . . . . . . . . . . . . . . . . . . . . 

Motion to Suppress Confe:ssion, Affidavit of Counsel, 
and Notice of Motion .......... . 

Order Denying Motion to Suppress Confession ..... 

Guilty Plea (If Butch decided to plead guilty instead 
of having a trial.) .. 

Notice of Setting of Trial 
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110 

113 

127 

129 

130 

132 

133 

134 

135 

140 

141 

144 

147 

151 

152 

154 
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Fo rm/ Document 

Subpoena .. 

Jury Qualification Form (Prospective jurors would be 
expected to fill the form prior to entering a jury 
pool.) . 

Verdi ct. 

Judgment 

Mittimus 

Page 

155 

157 

159 

160 

162 

Notice of Appeal 163 

Request for Transcript of Proceedings for Record on 
Appea 1. . . . . . . . . . . . . . . 164 

Notice of Entering Case on Calendar. . 165 

Caveat (The Hawaii Supreme Court clerk sends this 
form to the appellant together with the Notice of 
Entering Case on Calendar and the Record on 
Appea 1. . . . 166 

Record on Appeal 167 

Notice of Hearing and Request for Legal Counsel. 172 

Notice and Order Fixing Minimum Term(s) of 
Imprisonment. . . . . . . . . . . . . . . . . . .. 173 
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Report No. ________ __ 

vlARNING PERSON TO BE VIEWED IN LINEUP 
OF RIGHT TO HAVE AN ATTORNEY fRb3hNT 

__________ B_U_TrC_H __ ~----------, do you know that you are in custody of 
(name) 

___ D_E_T_E_CTTI_V_E_D_A_N~NY~O~F~FI~C_E_R~ _____ at the Police Station? 
(name of officer) 

Yes ..!L-__ No __ _ 

You are suspected of having committed ROBBERY 1° 
(offense) 

which occurred on JUNE 1, 1980 at ISLAND BANK 
(date) ------r(p~l~a-c-e--o~f~o~f~f~e~n~s~e~)-------

I am goinB to ask you to appear in a lineup with other persons to be 

viewed by witnesses for purposes of identification to find out if you 

were responsible for COf4MITTING ROBBERY 1° 
(offense ) 

J\lthough you do not have the right to refuse to appear. you have the 

l'ip,ht to have an attorney present during the lineup. 

If you cannot afford an at corney I thb court will appoint one for you. 

Do you want to have an attorney present during the lineup? Yes ________ _ 

No 13. 

SIGNED: BUTCH 

WITNESSl!;D BY: 

1, ____ DE_T_EC_T_I_VE __ DA_N_NrY_0_F_F~IC-E-R-----------
(name ) 

H.P.D. 
(address) 

__ J_U,.NE-:;-;:2 ,~19_8_0 ___ --,...,..3..,.:_0_D.....-_.A® 
(date) (time) 

2. ____________ ~~,_--_--__ --__ 
(name) 

(address ) 

----~~~r------ ___ ~~~~~APM (date) (time) 

HPD-284 
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(name) 

27 ISLAND ROAD 
(address ) 

JUNE 2, 1980 
(date ) 

3:00 A@) 
(time) 
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Report No. 

ROBBERY 10 

Classlhcation 

PHYSICAL LINE-UP 

Person Viewing Line-up: Location of Line-up: 
TERESA TELLER POLICE DEPARTMENT 

I viewed a "live" physical line-up at JUNE 2, 1980/6:00 P.M. conducted 

by DETECTIVE DANNY OFFICER 
Time & Date 

The line-up consisted of 5 
Investigator 

participants who were numbered in numerical order from 1 to 5 

From the line-up, I 

() am unable to select anyone person as being a suspect 
in this case. 

(~ have selected the person bearing number __ ~3 __ _ 

() have identified the voice of the person bearing the 
number ____ __ 

Comments: 

I have been permitted to read this statement consisting of 1 pages 

and attest that this statement 
Investigator 

is true and correct to the best of my knowledge. I further attest 

that my selection in this line-up has been made by me freely and 

voluntarily without influence or coercion from anyone. 

Signed TERESA TELLER 
DETECTIVE DANNY OFFICER JUNE 2, 1980 6:00 P.M. 

Inves tiga tor Time & Date 

HPD-284B 
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REPORT NO. ______ _ 

DISTRICT NO. ______ _ 

WARNING PERSONS BEING INTERROGATED 
OF THEIR CONSTITUTIONAL RIGHTS 

(presence) 
BUTCH , do you know that you are in the (custody) of 

--------~~~(hN~am=e~),------------

DETECTIVE DANNY OFFICER at the HONOLULU 
----~(N~ame----of~o~f~f~i~ce=r~)------

Police Station? Yes __ 0 __ No 

am going to ask you questions about __ .!..!TH~E::....:.:R~O~BB~E:::R:..:.Y~l°~'F.::::-::-r-________________ _ 
(offenee) 

wh i ch occu rred on JUNE 1, 1980 at ____ ..:I.::.SL:.:A.:;.N:;:D"B:.:A:=-N7K7::::-I" _______________ _ 
(date) (Zocation) 

but first I want to inform you of certain rights you have under the Constitution. 
Before I ask you any questions, you must understand your rights. 
You have a right to remain silent. . 
You don't have to say anything to me or answer any of my questlons. 
Anything you say may be used against you at your trial. 
You have a right to counsel of your choice or to tal~ to anyone else you may want to. 
You also have a right to have an attorney present whlle I talk to you. 
If you cannot afford an attorney, the court will appoint one for you. 
Do you want an attorney now? Yes__ NoL . 
If you decide to answer my questions without a lawyer belng present, you still have the 

right to stop answering at anytime. 
Do you understand what I have told you? 
Would you like to tell me what happened? 

Signed: 

Witnessed By: 

DETECTIVE DANNY OFFICER 
Name 

HONOLULU POLICE DEPARTMENT 
Address 

JUNE 2, 1980 9:00 AM@ 
Date Time 

HPD-8l (R-8/78) 
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Yes~ No 
Yes~ No_ 

BUTCH 
Name 

27 ISLAND ROAD 
Address 

JUNE 2, 1980 
Date 

Remarks: (UnabZe to read, 
sign, etc.) 

AM@ 9:00 
Time 

refused to 



HONOl.ULU POLICE DEPARTMENT 
STATEMENT FORM 

COfoAPL,.AINANT/VICTIW'. HAI"U: OATE 0" OCCU .... EHCE REPOAT NO 

TERESA TELLER JUNE I, 1980 
AOO"IE.' CL.Anl", CA TICH DiSTRICT NO 

ISLAND BANK ROBBERY 1° .. __ . 
CHECK APP"O~'U"'TII _L.OCK NAME. ADO"E.I AND OTHEft PE"TINEHT I ... "O ......... TIQH 

a COMPLAINANT 

o V'CTIM 

o WITHEIS 

o OTHEPt LOCATION O~ INTE"VIEw. HONOLULU POll CE DEPARTMENT 

I BUTCH . do freely and voluntarily provide the following statement: 

On June I, 1980, I went into Island Bank holdin9 a loaded handgun and two brown 

paper packages. I went up to the teller counter, laid the brown packages in front 

of her, and demanded that she fill the bags up with money, pointing my loaded handgun 

at her. After she fi 11 ed the one bag with money, I grabbed it from her, left the bank, 

and walked toward my car that was parked out in front of the bank on Aloha Avenue. 

After driving for 15 minutes, I was stopped by a police officer, arrested, and 

advised of my rights. 

-

I have read this statement prepared by DETECTIVE DANNY OFFICER . which consists of ~ 
clliPftr~ (handwritten) pages, and have been given the opportunity to make corrections thereon. 
I a es at this statement Is true and correct. to the best of my knowledge, and that I gave this 
statement freely and voluntarily without coercion or promise of reward. 

Witnessed By: __________ _ Signed: BUTCH 
Date: JUNE 2, 1980 Time: 9:15 P.M. 

Date: _____ _ 
Investigator: DETECTIVE DANNY OFFICER 
Date: JUNE 2, 1980 Time: 9: 15 XJ:l.. 

Tlme: ___ _ 

p.ge~o,_I_p.ges 
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B.-III 

S .... ~.!.~?~ .............. . 
JOSEPH HONOR 

District Judge 

District Court of the First Circuit 
STATE OF HAWAII 

~OMPLAINT 

DETECTIVE DANNY OFFICER . ................................. -.................................. .. ........................................ , first heing duly swom sa)'s: 

On or about the 1st day of June 1980, in the City and County of Honolulu, 
State of Hawaii, BUTCH, while armed with a dangerous instrument, to wit, a 
handgun, di d threa ten the immi nent use of force aga i nst TERESA TELLER ~Ii th intent 
to compel acquiescence to the taking of or escaping with the property that was 
the subject of the theft, to wit, money, thereby committing the offense of 
Robbery in the First Degree in violation of Section 708-840(1)(b)(ii) of the 
Hawaii Revised Statutes. 

SlIbscrihed and su'orn to be/ore me tbis .. ?c,I ... day 

JUNE ( 80 0/ .................................................... , A.D. lY .. .. 

PAUL PROSECUTOR 
D~puty Pros~cuting Attorne), 
Cit}' and Count)' 01 Honnlulu 

DETECTIVE DANNY OFFICER 

Address ...... ~.:.~:.~: ...................................... .. 

WARRANT OF ARREST 

The State of Hawaii: 
'["'I tb,· SbcriJj OJ tlu 5101< II) 11./11'<111. or his Deputy; or the Chief 0/ the Honolu.lu Police 

Dcp<lrtll/Olf. or his DeP/(t,1: fJr .111) Po/ice Officer in the First Cirmit. State 0/ Hawaii: 

1'0[: ARE HEREBl' CO"',"ANDED on the ill/ormation of .................................................. .. 

DETECTIVE DANNY OFFICER 

verified bt oath, forlhu'ith to arrest and take the body .............. of ................................................... .. 

BUTCH 

accustd 0/1iolating ...... ~.~.~ng~ .. Zg~::.~.~g.cU.(~J..(.~!.t! .. ~:.~.:~: .......................................................... . 
as in the above complaint more /ully set forth, if .... he .... can he founa, ana forthwith ha~'e ....... _ .. . 
hody he/ore said District Judge 0/ the First Circuit, at his Court Room in said First Circuit, or at 8:30 
a.m. of Ihe next seclliar da)' tol/ou'ing the dale of service. 

Alld )OU are also commanded. havillg arrested the said .............................................................. .. 

to s/(mmon as u'itness of accusation ..... ................................................................................................ .. 

Witness the hana of the said Judge this .. ~~ ...... day of ....... ~~~~ ................................. , 19 ... ~Q .. 

JOSEPH HONOR .. ---...... __ ... -...... -.................................................. -... _-_ ..... . 
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} IN THE DISTRICT COURT OF THE FIRST CIRCUIT 

HONOLULU DIVISION 

STATE OF HAWAI I 

AFFIDAVIT IN SUPPORT OF WARRANT OF ARREST 

STATE OF H,~WAI I SS. 
CITY AND COUNTY OF HONOLULU 

Detective DANNY OFFICER, hereinafter referred to as the "affiant," 

beiog first duly sworn, on oath, deposes and says: 

That he has reason to believe that the offense of Robbery in the First 

Degree has been committed and that the perpetrator Jf the said offense is one 

BUTCH; 
That Robbery in the First Degree is prohibited by Section 70B-840(1)(b)(ii) 

of the Hawaii Revised Statutes; 

That facts tending to establish the grounds for the issuance of a warrant 

of arrest for the said BUTCH are as follows: 

That your affiant is a resident of the City and County of Honolulu, State 

of Hawaii; that It.; is a police officer employed by the Honolulu police 

Department and has been so employed for the past ten (10) years; that he is 

presently assigneJ as a Detective to the Criminal Investigation Division and 

has been so assigned for the past five (5) years; that your affiant, in the 

course of performing his assigned duties has investigated numerous crimes 

involving Robbery and other related offenses andil:!s so testified in the 

courts of the State of Hawa)i; 

That on June 1, 1980, your affiant was assigned to investigate the 

report of a robbery at the ISLAND BANK, located at 30 ALOHA AVENUE, City and 

County of Honolulu, State of Hawaii; that the victim of this robbery was one 

TERESA TELLER; 
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That on June I, 1980, your affiant interviewed TERESA TELLER, and that 

she is a Bank Teller employed by ISLAND BANK, located at 30 ALOHA AVENUE; 

That during the said interview with the said TERESA TELLER she told 

your affiant that on June I, 1980, at about 3:00 p.m., she was within the 

said ISLAND BANK when she observed an unknown male standing in front of her 

teller window; that she observed that the said unknown male was holding a 

semi-automatic handgun in his right hand and that said handgun was pointed 

in her direction; that she also observed at this time two (2) brown paper 

packages which were laying on the teller counter in front of her, that the 

said unknown male ordered her by saying, "FILL UP THE BAGS, 110VE IT;" that she 

immediately picked up one (1) paper package nearest to her and began to fill 

it.with currency from TERESA TELLER's cash drawer; 

That by this time, TERESA TELLER had placed all the currency from her 

drawer in the one (1) paper package and held it in her left hand; that the 

said unknown male reached over the counter with his left hand and grabbed the 

paper package from her hand; that the said unknown male then turned and ~/a1ked 

towards the front entrance to the said ISLAND BANK, and that during this time, 

TERESA TELLER pressed the holdup alarm button which also activat.ed the 

surveillance camera; that the said unknown male exited the front entrance and 

walked in the Ewa direction on Aloha Avenue; 

That the said unknown male left the said ISLAND BANK with only one (1) 

brown paper package and that said TERESA TELLER observed the second (2nd) 

brown paper package still laying on the teller counter; that the said brown 

paper package remained on the teller counter undisturbed until the arrival of 

the Honolulu Police; 

That on June 1, 1980, at about 3:55 p.m., your affiant arrived at the 

said ISLAND BANK and that said brown paper package was recovered as evidence 

3nd was later processed for latent fingerprints; that latent fingerprints were 

deve10pe(i on the said brown paper package and that said latent fingerprints 

-2-
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were compared with the inked fingerprints of BUTCH, which were on file at the 

Honolulu Police Department; that said latent fingerprints developed on the 

said brown paper package were positively identified as those of BUTCH by 

Sergeant ETHEL EXPERT, a fingerprint identification officer, employed by the 

Identification Section of the Honolulu Police Department; 

WHEREFORE, your affiant respectfully prays that based upon the facts and 

circumstances contained in this affidavit, a warrant of arrest be issued for 

the arrest of BUTCH for the charge of Robbery in the First Degree in violation 

of Section 708-840(1)(b)(ii) of the Hawaii Revised Statutes; that the said 

BUTCH ue brought forthwith before this judge or detained subject to the order 

of this court or any court in which the offense to which the said BUTCH is 

triable for the violation of Section 708-840(1)(b)(ii) of the Hawaii Revised 

Statutes. 

FURTHER AFFIANT SAYETH NOT. 

Subscribed and sworn to before me 
this 2nd day of June, 1980 at 
2:00 P.M. 

JOSEPH HONOR 
JUDGE 

DISTRICT COURT OF THE FIRST CIRCUIT 
HONOLULU DIVISON 

DETECTIVE DANNY OFFICER 
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IN THE DISTRICT COURT OF THE FIRST CIRCUIT 

DIVISION 

STATE OF HAWAII 

SEARCH WARRANT 

STATE OF HAWAII ) 
) SS. 

CITY AND COUNTY OF HONOLULU ) 

TO THE HIGH SHeRIFF OF THE STATE OF HAWAII, OR HIS DEPUTY; OR 
THE CHn~F OF POLICE, OR HIS DEPUTY; OR ANY POLICE OFFICER IN THE 
FIRST CIRCUIT, CITY AND COUNTY OF , STATE OF 
HAWAII: 

Affidavit(s) having been made before me by 

that he has probable cause to believe 

that t.he property described herein may be found at the locations 

set forth herein and that it falls within those grounds indicated 

below by "x" (s) in that it is property: 

stolen or embezzled 

obtained in violation of Section(s) 

_______________________________ , Hawaii Revised Statutes 

obtained in violation of Section(s) 

___________________ Ordinance No. Revised 

Ordinance of the City and County, State of Hawaii 

designed or intended for use as a means of committing the 

criminal offense of 

______ which is or has been used as a means of committing the offense 

of 

______ possessed or controlled in violation of Section(s) 

Hawaii Revised Statutes 

designed or intended for use in violation of Section(s) 

Hawaii Revised Statutes 

______ which is or has been used in violation of Section(s) 

Hawaii Revised Statutes 

______ which is evidence of the crime of 
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And as I am satisfied that there is probable cause 

to believe that the property described herein is being concealed 

(on) (within) the (person) (premises) or (vehicle) described 

below and that the foregoing grounds for application for issuance 

of the search warrant exist. 

YOU ARE COMMANDED TO SEARCH 

for the following property: 

pursuant to Section 803-32 of the Hawaii Revised Statutes, as 

amended and Rule 41 of the Hawaii Rules of Penal Procedure, and 

if you find same, or any part thereof, to bring forthiwth 

before me, in the District Court of Honolulu, City and County 

of Honolulu, State of Hawaii, or any other court in which the 

offense in respect to which the property or thing taken is triable, 

or retain usch property in your custody subject to the order of 

this court pursuant to Rule 41 of the Hawaii Rules of Penal 

Procedure. 
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This warrant may be served and the search made at 

the time indicated below by an "x"(s) 

in the daytime limited to the hours between 7:00 a.m. 

and 10:00 p.m. and for a period not to exceed 

ten (10) days from its issuance. 

at any time in the night between the hours of 

10:00 p.m. and 7:00 a.m. and for a period of 

time not to exceed ten (10) days from its issuance. 

GIVEN UNDER MY HAND, and dated this ____ day of 

_________________ , 19 ___ , at 

Honolulu, State of Hawaii. 

, City and County of -------

JUDGE OF THE ABOVE ENTITLED COURT 
STATE OF HAWAII 
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IN THE DISTRICT COURT OF THE FIRST CIRCUIT 

HONOLULU DIVISION 

STATE OF HAWAII 

AFFIDAVIT IN SUPPORT OF SEARCH WARRANT 

STATE OF HAWAII 
SS. 

CITY AND COUNTY OF HONOLULU 

On the basis of your affiant's personal knowledge, 

as set forth in the attachments hereto, and on the basis 

of the information contained in those attachments, 

police officer, employed by the City and County of Honolulu, State 

of Hawaii, being duly sworn, deposes and says, that 

that the property described hereinafter can be 

found at the location described hereinafter and that it falls within 

those grounds indicated below by "X"(S), in that it is property: 

stolen or embezzled 

______ obtained in violation of Section(s) __________________________ _ 

_________________________________ , Hawaii Revised Statutes 

obtained in violation of Section(s) ------------------------
Ordinance No Revised ------------------ ----------------------

Ordinance of the City and County, State of Hawaii 

______ designed or intended for use as a means of committing the 

criminal offense of __________________________________________ ___ 

which is or has been used as a means of committing the offense 

of ____________________________________________________________ _ 

possessed or controlled in violation of Section(s) 

Hawaii Revised Statutes 

designed or intended for use in violation of Section(s) 

Hawaii Revised Statutes 

which is or has been used in violation of Section(s) 

Hawaii Revised Statutes 

______ which is evidence of the crime of ______________________________ __ 
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Attachment No ________ _ 

OBSERVATION OF AFFIANT 

Your affiant, a police officer employed by the City and 

County of Honolulu, State of Hawaii, states that he has been a 

police officer for years, and that his present -------------
assignment is 

That on _____ at _____________ .m., 

your affiant observed the following: 
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and requests the issuance of a search warrant to SEARCH: 

for the following property: 

The following attachments are incorporated by reference 

as though set forth herein h!!£~: Attachment(s) No(s). 
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Attachment No 

OPINION OF AFFIANT 

10ur affiant, a police officer employed by the City and 

County of Honolulu, State of Hawaii, has received special 

training and experience in the field of 

investigation as follows: 
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Attachment No. 

OFFICIAL CHANNELS 

Your affiant, a police officer employed by the City 

and County of Honolulu, State of Hawaii, has obtained informa

tion from the following official source which he believes to be 

reliable: 

The source supplied the following information: 
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Attachment No. ______ _ 

CITIZEN INFORMANT 

Your affiant, a police officer employed by the City and 

County of Honnlulu, State of Hawaii, received information from 

a citizen whose name is 

and who is a citizen who observed a crime or has information 

regarding a crime, and appears to have no personal interest 

in the matter except to assist law enforcement. 

Your affiant was informed on ______________________________ _ 

by said informant who spake from personal knowledge that on 

_____________________________ at __________ ~.m.: 
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Attachment No. 

UNTESTED INFORJ.lANT 

Your affiant, a police officer employed by the City 

and C~unty of Honolulu, State of Hawaii, received information 

from an informant whose reliability has not been tested. 

The name of the informant is 

Your affiant wishes to keep the identity of the informant 

confidential for the following reason(s): 

Your affiant was informed on 

by said informant that on at 
_____________________ .m. 
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Attachment No. ----
OFFICER-INFORMANT 

Your affiant, a police officer employed by the City and 

County of Honolulu, State of Hawaii, states that he has been a 

police officer for ______ years and that his present assignment 

is 

That on at --------________________________ .m., your 

affiant received information (a telephone call) from 

----------------. ________ , a police officer known by your affiant 

to have been employed by the City and County of the Honolulu, State 

of Hawaii for years and that his present assignment is 

Officer ____________________ told your affiant 

that on at .m, he personally -------------------- -----------
observed: 
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Attachment No -----
OFFICER-INFORMANT 

RELIABLE-INFORMANT 

Your affiant, a police officer employed by the City and 

County of Honolulu, State of Hawaii, states that he has been a 

police officer for _______ years and that his present assignment 

is 

That on ___________________________ at __________ ~m., your affiant 

received information (a telephone call) from a police officer, 

known by your affiant to have been employed by the City and County 

of Honolulu, State of Hawaii for _________ years and that his present 

assignment is 

Officer , __________________________ told your affiant that on 

at .m., he received information from ---------------,-------- -----------~ 

as informant who has previously given truthful i~formation to him 

The name of the informant is 

Your affiant wishes to keep the identity of the informant 

confidential for the following reason(s): 
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Attachment No. ________ _ 

Your affiant was informed by officer ______________________ __ 

that the said informant said that he ------------------------------
observed the following facts: 

, 
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That your affiant commenced the actual physical mechanics of 

preparing this affidavit and attached search warrant at __________ _ 

on ________________________ 1 that the elapsed time reflected herein 

has been diligently utilized by your affiant in the mechanics of 

physically preparing these documents, consulting with the Department 

of Prosecuting Attorney, locating the appropriate judge and 

transporting these documents to the judge for his official action 

in connection therewith; 

That based on these facts set out herein, there is probable 

cause for the issuance of a warrant directing a search of said 

(premises, person or vehicle) for said property. 

WHEREFORE, it is prayed that a search warrant be issued 

alrld th~t such warrant contain a direction that it be served 

dUl' i ng the ______ " ___________ _ 

~U~THER AFFIANT SAYETH NOT. 

Subscribed and sworn to before me 
this day of ,19 __ _ 
at .M. 

JUDGE OF THE ABOVE ENTITLED COURT 
STATE OF HAWAII 
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181721 

IN THE DISTRICT COURT OF THE FIRST CIRCUIT 
__ H_ON---'OL:...;;..UL::..:.U ____ DIVISION 

STATE OF HAWAII 

vs. 

BUTCH, 

Defendant. 

Stat. of HawaII 

DC Compllint No ________ _ 

o C Mittimus No _________ _ 

H P 0 Report No _________ _ 

Forlndinviolltionof Section 708-840(1)(b)(ii), 
H.R.S. 

ROBBERY, FIRST DEGREE 

CO'tlMITMENT TO CIRCUIT COURT 

On the ___ 3_rd ______ day of ___ J::..:U::..:N.;.:E=--__________ 19~. the 

defendlnt __ lbove-named hiving been arraigned to Inswer to the chlrge of. to·wit: 

On or about the 1st day of June, 1980, in the City and County of Honolulu, 
State of Hawaii, BUTCH, while in the course of committing theft and armed with 
a dangerous instrument, to wit, a handgun, did threaten the imminent use of 
force against TERESA TELLER, with intent to compel acquiescence to the taking 
of or escaping with the property that was the subject of the theft, to wit, 
money, thereby committin~ the offense of Robbery in the First Degree in violation 
of Section 708-840(1)(b)(ii) of the Hawaii Revised Statutes. 

Ind thlt liIid dlflndlnt __ having demlnded preliminary "'Iminltion in the lbove-entitled court. Ind finding 
from the evidence Idduced there is problble cause to believe that the offense charged was committed and the 
defendlnt committed the offense. I therefore this day commit $lid dlfendant __ to' the Circuit Court of the 
First Circuit of thl State of Hawaii for further proceeding'_ 

!Mil $It It S~5~! O~O~O:...-____ _ GiVEN UNDER MY HAND THIS _ ..... 5 .... t"'h"-____ _ 
Bond filed by _____ _ 

--Cesh POltitd dlyof __ J_U_N_E~,_1_9_8_0 ________ ___ 
In custody It _____ _ 
O.R. ________ _ 

JOSEPH HONOR 
Judge of the above .. ntitlitd Court. 

_..:..JO.::..:H...:,N.....:...DE::..F...:,E_ND..:..E_R ______ EIq. __ 

Attorney_ lor Oelendlnt __ 
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RETURN Of SERVICE 

On ____________ ,19 __ , II ____ ---'o'clock ___ M, 

I served 1M wilhln IUbpolnl bV delivering I copy 10 the wilhin'nlmed ---------------

~----------~~-~~~-~~----------~ (lddren/locetion of service) 

Deled: Honolulu, HIWlii, __________________ ~ 
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DEPARTMENT OF THE PROSECUTING ATTORNEY 
City and County of Hor.olulu 
30 Ewa Street 
Honolulu, Hawaii 96813 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII 

v. 

BUTCH, 

Defendant. 

CR. NO. ----"'X::.:;XX""X:;.:.X ____ _ 

ROBBERY IN THE FIRST DEGREE 
(S 708-840(1)(b)(ii), H.R.S.) 

INDICTMENT 

INDICTMENT 

The Grand Jury charges: 

On or about the 1st day of June, 1980, in the City and County 

of Honolulu, State of Hawaii, BUTCH, while in the course of 

committing theft and armed with a dangerous instrument, to wit, a 

handyun, did threaten the imminent use of force against TERESA TELLER, 

with intent to compel acquiescence to the taking of or escaping with 

the property that was the subject of the theft, to wit, money, 

thereby committing the offense of Robbery in the First Degree in 

violation of Section 708-840(1)(b)(ii) of the Hawaii Revised Statutes. 

PAUL PROSECUTOR 
Deputy Prosecuting Attorney 
City and County of Honolulu 

A TRUE BILL 

FRANCES FOREPERSON 
Foreman 
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3Jn tbe qrircuit ~ourt of tbe .1fir~t qrircuit 
&tatt of ~amaii 

STATE OF HAI\AI I 

vs. 

BUTCH, 

Defendant. 

------------------------------1 

CR. NO. --'X,..X.:.:.,:XX""'X'--__ 

BENOi WARRANI' 

ROBBERY IN THE FIRST DEGREE 
(S 708-840(1)(b)(ii), H.R.S.) 

BEN(}I WARRANI' 

STATE OF HAWAl I: 
TO 1HE (}lIEF OF POLICE OF TIffi CITI & a:um' OF OONJLtn..U, OR HIS IEPUfY, 

OR TO MN OFFICER A.Iml)RlZED BY LAW TO EXEarrE WARRANI'S OF ARREST IN 1HE STATE 
OF HAWAII, GREETINGS: 

The GRAND JURY in and for the Circuit Court of the First Circuit of the 
State of Hawaii for the year 1980 ,having duly PRESENTED AND FILED AN INDIcn.£NT 
in the said Circuit Court against the above-named defendant charging said defendant 
with having committed the offense of ROBBERY IN THE FIRST DEGREE IN VIOLATION 

OF SECTION 708-840(1)(b)(ii) OF THE HAWAII REVISED STATUTES. 

WE cx:uwm 11iA.T YOU arrest and bring said defendant before this Court, to the 
courtroom of JUIXiE JANE JUDGE in the Judiciary 
Building, Honolulu, State of Hawaii, RJlUHWllli. 

This warrant shall not be executed after six (6) IOOIlths from the date of 
issuance or between the hours of 10:00 p.m. to 7:00 a.m. on premises not open to 
the public, unless authorized in writing by a Judge of the above Court. 

IlA.TED: Honolulu, Hawaii , ____ ;;,,;JU;,,;;L;.:.Y...;7~,:.....::.19;.;8;,,;;0~ ________________________ _ 

./ BAlL SET AT $_5;;...,:'~00;;.;:O __ _ 

IEfENIlA.Nf TO BE RELEASED TO APPEAR 
--AFTER BEING ARRESTED AND BOOKED 

WIlliOUf POSTING BAlL 
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OFFICER'S RETURN 

EXEClJI'ED the within warrant on the person of --------------------

at ___ _ 

(time and place) 

DA.TED: Honolulu, Hawaii, ---------------------------

Pohee O£heer 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAI I 

ORDER AS TO BAIL SCHEDULE 

Effective APRIL 15, 1980, the following amounts shall 

be fixed as bail in the listed felonies: 

$50,000 - Murder of peace officer or witness; hired killing; 
Murder while imprisoned (Sec. 606a, Hawaii Penal Code) 

$20,000 - Any other Murder 

$ 5,000 - All CLASS A felonies (except Murder) 

$ 2,000 - All CLASS B felonies 

$ 1,000 - All other felonies 

NOTE: In those instances wherein special circumstances exist 
which may require consideration for an upward or downward 
revision of the amount of bail specified, the undersignp.d 
or any other judge having authority to set bail may be 
contacted for approval of such revision. 

DATED: Honolulu, Hawaii. April IS, 1980. 

JUDGE OF THE ABOVE-ENTITLED COURT 
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~n f~e QIirtuit QIourl of tite JljirBt OIirtuit 
Jjtatl Df ~.m.ii 

STATE OF HAWAII CR No XXXXX 

VI. ORDER AS TO BAIL. 

BUTCH, 

Defendant. 

~1·IB 

(2fl2) 

Ch"~: ROBBERY IN THE FIRST DEGREE 
(S 708-840(1)(b)(ii), H.R.S.) 

ORDER AS TO BAIL 

Good caU5e appearing therlfor. 

IT IS HEREBY ORDERED thu bail in the lbon'lntitled matter be and lime il herehv 

__ s_e_t _____ in thelum of FIVE THOUSAND Dollars ($ 5,000 ) , 

Dlted: Honolulu. H_aii. July 16, 1980 
--~~~~~--------~ 

JANE JUDGE 
Judge of thl ebove .. ntitled COU" 
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Court 
Prosecutor 
Defense Attorney: 

~n tqe Cl:ircuit QIourt Df tqe Jljind QIirruit 
~tnte of ~nfpnii 

STATE OF HAWAII 

vs. 

BUTCH, 

Defendanl. 

Cr~o~X~X~X~XX~ ____ __ 

:-;OTICE OF SETTI:-;G OF 
ARRAIO:-;ME!'T A:-;[) PLEA 

ROBBERY, 10 

J'liOTICE OF SF.TTlSG OF ARRAIG!'i!\1EST ASD P!.EA 

To: PROSECl'TISG ATTOR!'i[Y. Cit} and County of Honolulu, State of Hawaii: 

JOHN DEFENDER 
HALAWA JAIL 

You are hereby notified that the above-entitled matter ha~ been set for arraignment and plea on 

MONDAY, JULY 21, 1980 8:00 

o·clock. A,M .. before the Honorable JANE JUDGE 

Judge of the above-entitled Court. in his courtroom in the Judiciary Building. 417 So. King SI. (behind the King 
Kamehameha Statute). Honolulu, State of Hawaii. 

Dated: Honolulu. Hawaii: JULY 17, 1980 

CLARENCE CLERK 
("Icr~ 
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OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLIC DEFENDER 
BY: JOHN DEFENDER 

DEPUTY PUBLIC DEFENDER 
20 OAHU PLACE 
HONOLULU, HAWAII 96813 
TEL. NO.: 548-0000 

ATTORNEYS FOR THE DEFENDANT 

IN THE CIRCUIT COURT OF THE FIRST CIRCU1T 

STATE OF HP.WAIr 

STATE OF EAWAII ) CR. NO. XXXXX 
) 

vs. 

BUTCH, 

Defendant. 

) ROBBERY IN THE FIRST DEGREE 
) (§ 708-840(l)(b)(ii), H.R.S.) 
) 
) 
) 
) 
) 
) 
) 
) MOTION FOR RELEASE ON OWN 
) RECOGNIZANCE AND/OR ON 
) SUPERVISED RELEASE, OR IN 
) THE AL'I'ERNATIVE FOR 
) REDUCTION OF BAIL; AFFIDAVIT 
) OF COUNSEL; and NOTICE OF 
) MOTION 

------------------------) 
MOTION FOR RELEASE ON ONN RECOGNIZANCE 
AND/OR ON SUPERVISED RELEASE, OR IN TBF 

AL'I'ERNA'l'IVE FOR REDUCTION OF BAIL 

Defendant, _____ B_U_T~C_H ___________________ , by and 

throuqh her/his undersigned counsel, JOHlj DEFENDER 

moves this court for the release of defendant on Own 

recognizance and/or on supervised release,. or in the 

alternative for reduction of bail in the above-captioned 

charge(s) which has been set at the sum of __ ~F~I~YE~ ______ __ 

THOUSAND DOLLARS ($ 5,000 

in the aggregate. 
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This motion is based Upon Rules 46 and 47 of the 

Hawaii Rules of Penal Procedure, Chapter 804 of the Hawaii 

Revised Statutes, the records and files of this case, the 

affidavit of counsel attached hereto, and Upon such further 

matters as may be presented at the hearing on this motion. 

DATED: Honolulu, Hawaii, July 28, 1980. 

JOHN DEFENDER 
JOHN DEFENDER 

ATTORNEY FOR DEFENDANT 
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OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLI C DEFENDER 
BY: JOHN DEFENDER 

DEPUTY PUBLIC DEFENDER 
20 OAHU PLACE 
HONOLULU, HAWAII 96813 
TEL. NO.: 548-0000 

ATTORNEYS FOR THE DEFENDANT 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAI I 

STATE OF HAWAI I ) CR. NO. XXXXX 
vs. 

BUTCH, 
~ ROBBERY IN THE FIRST DEGREE 
) (§ 708-840(1){b){ii), H.R.S.) 
) 
) 
) AFFIDAVIT OF COUNSEL 
) 
) 
) 

Oefendant. ) 

------------------) 
AFFIDAVIT OF COUNSEL 

STATE OF HAWAII 

CITY AND COUNTY OF HONOLULU 
SS. 

JOHN DEFENDER, being first duly sworn on oath, deposes and 

says: 

1. That he represents the above-named defendant; 

2. That your affiant believes that defendant's motion should 

be granted for the following reasons on information and belief: 

a. That defendant is 20 years old and has no prior 

crimi na 1 record; 

b. That defendant has been in custody since June I, 1980, 

and has been unable to make bail; 

c. That defendant is presently unemployed and indigent; 
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d. That defendant has resided continuously on Oahu for 
the past 15 years; 

3. That based on the foregoing it is affiant's belief that 

defendant is a qualified candidate for either bail reduction, supervised 

release, or release on his own recognizance. 

FURTHER, Affiant sayeth naught. 

DATED: Honolulu, Hawaii, July 28, 1980. 

JOHN DEFENDER 
JOHN DEFENDER 
ATTORNEY FOR DEFENDANT 

-2-
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII ) CR. NO. XXXXX 
) 

vs. 

BUTCH, 

Defendant. 

) ROBBERY IN THE FIRST DEGREE 
) (§ 708-840(1)(b)(ii), H.R.S.) 
) 
) 
) 
) 
) 
) 

l 
) 
) 
) 
) 
) 
) 

___________ ) NOnCE OF MonON 

NOTICE OF MOTION 

TO: OFFICE OF THE PROSECUTING ATTORNEY 

City and County of Honolulu 
State of Hawai i 
30 Ewa Street 
Honolulu, Hawaii 96813 

PLEASE TAKE NOTICE that the foregoing Motion will be presented 

before the Honorable JANE JUDGE Judge of the above-entitled 

Court, in the Courtroom of said Judge in the Judiciary Building, 

Honolulu, Hawaii, on -=M..:.:0c:.:.nd;:.:a:.l.Y ___ ' the ~ day of August 

19~, at the hour of ~8~_0.'clock _a_.m. of said day, or as soon 

thereafter as counsel can be heard. 

DATED: Honolul~, Hawaii. July 28, 1980. 

OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLI C DEFENDER 

BY JOHN DEFENDER 
JOHN DEFENDER 
DEPUTY PUBLIC DEFENDER 

ATTORNEYS FOR DEFENDANT 
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HEAD MAN 
Prosecuting Attorney 
PAUL PROS~CUTOR 
Deputy Prosecuting Attorney 
City and County of Honolulu 
30 Ewa Street 
Honolulu, Hawaii 96813 
TEL. NO.: 523-0000 

ATTORNEYS FOR THE STATE OF HAWAII 

IN THE CIRCllIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII 

vs. 

BUTCH, 

Defendant. 

CR. NO. XXXXX 

ROBBERY IN THE FIRST DEGREE 
(S 708-840(1)(b)(ii), H.R.S.) 

ORDER DENYING MOTION FOR RELEASE 
ON OWN RECOGNIZANCE AND/OR ON 
SUPERVISED RELEASE, OR FOR BAIL 
REDUCTION 

ORDER DENYING ~\OTION FOR RELEASE ON 
OWN RECOGNIZANCE AND/OR ON SUPERVISED RELEASE, 

OR FOR REDUCTION OF BAll 

Defendant's Motion for Release on Own Recognizance and/or on 

supervised Release, or for Reduction of Bail, having come on for 

hearing in the above-entitled causes on August 4, 1980 before the 

Honorable Jane Judge and the court being fully advised in the 

premises and having orally denied said motion, 

IT IS HEREBY ORDERED that the aforesaid motion be and the same 

is hereby denied. 
Da ted at Hono 1 ul u, Hawa i i: _..:..A:.::U.::;GU:.:S~T_4.:,.;,!..-=.1.:;.:98:.:0:...-___ --

APPROVED AS TO FORM: 

JOHN DEFENDER 
JANE JUDGE 

Judge of the above-entltled court 
John Defender 
Attorney for Defendant 
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Court 
Prosecutors 
Jai 1 
APD 
Def. Attorney 
Crim. C1 erk 

~n tq£ Citircuit ([oud nf tqe ~ir5t <1!ir'cuit 
J!;iata Df ~afD.ii 

STATE OF HAWAII ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Cr No XXXXX 

BUTCH, 

n. ORDER SETTING ASIUE BAIL 

ROBBERY, FIRST DEGREE 
SEC. 708-840, H.R.S. 

Defendant. 

Good callie .ppurinS therefor, 

ORDER SETTING ASIDE BAIL 
(0. R.) 

00-0:-11 
(ellS) 

IT IS HEREBY ORDERED that b.il in the .bove"mtitled mltter be .nd ume i~ he .... by set uide and the 

defendant i.e rele.ued to .ppeor on his own recogniuncc. 

• 

Dated: Honolulu,III ... ii,, __ --.:.A;:U:..:G:;:U.:::S.:..T_4:!..!.,., ...:1~9~8~0~ ____ _ 

JANE JUDGE 
Judge DC thF. abo~s·.ntitled COlin 
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COURT 
PROSECUTORS 
PRS 
DEFENDANT/ATTY 

Pretrial Release Services Unit 
Intake Service Centers 
State of Hawaii 
Honolulu, Hawaii 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII ) 
) 
) 
) 
) 
) 

CR. NO. XXXXX 

vs. 

BUTCH, 

) 
) 
) 

CHARGE: ROBBERY 1. FIRST DEGREE 
SEC. 70~-840, H.R.S. 

__________ -=D~e~f~e~n~d~a~n~t~. ________ ~ TERMS AND CONDITIONS OF R~LEASE 
ON OWN RECOGNIZANCE 

TERMS AND CONDITIONS OF RELEASE 
ON OWN RECOGNIZANCE 

It is the Order of the Court that you will, during your 
release on your own recognizance, comply in all respects with the 
following terms and conditions: 

1. Appear in Court whenever directed by the Court; 

2. Keep in contact with your attorney at all times 
so that you are aware of the dates and times of 
your Court appearances; 

3. Keep your attorney and the Pretrial Release 
Services Unit (telephone ) informed 
of your current address and of any intended 
change of address and the reasons therefor; 

4. Not leave the Island of Oahu without first 
obtaining approval of the Court. 

You are advised that failure to comply with any of the 
foregoing terms and conditions shall mean that the Court may 
revoke your release and issue a bench warrant for your arrest.-

Dated: Honolulu, Hawaii ____ ~A~U~G¥US~T~4ul~19~8~Q~ _____________ __ 

JANE JUDGE 
Judge of the above-entitled Court 
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ACKNOWLEDGEMENT BY DEFENDANT 

. I fully understand and agree to the foregoing Terms and 
Condit~ons of Release On Own Recognizance and I understand that in 
the event I violate any of the conditions of release, the Court 
~ay is~ue a bench warrant for my arrest. I am also aware that 
~ntent7onal failure to appear at such times as directed by the 
Court ~s punishable as a separate crime. 

Date: _____ A~u~gu~s~t~5~!_1~9~8~0 __________ ___ 8UTCH 

Witnessed: --------------------------
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Court 
Jail 
Prosecutors 
APD 
Def/Att. 
Crim. Clk. 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF .HAWAII 

STATE OF HAWAII CR. NO. XXXXX 

vs 

BUTCH, 

Defendant. 

CHARGE: ROBBERY, FIRST DEGREE 
SEC. 708-840, H.R.S. 

ORDER SETTING ASIDE BAIL 
Supervised Release 

ORDER SETTING ASIDE BAIL 
Supervised Release 

Good cause appearing thereof, 

IT IS HEREBY ORDERED that bail in the above-entitled 

matter be and same is hereby set aside and the defendant is 

released to appear on his own recognizance; upon condition, 

however, that the defendant comply with all the Terms and 

Conditions of Supervised Release set forth in the "Terms and 

Conditions of Supervised Release." 

0" .... 

Dated: Honolulu, Hawaii ____ A_u~g_us_t __ 4~, __ 1_98_0 ________________ ___ 

JANE JUDGE 
Judge of the above-entitl~d Court 
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D rENDANT/ATTY 

Pretrial Release Services Unit 
Intake Service Centers 
State of Hawaii 
Honolulu, Hawaii 

I~ THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE Of HAIH.I! CR. NO. XXXXX 

vs. 

BUTCH, 

Defendant. 

CHARGE: ROBBERY, FI~ST DEGREE 
SEC. 708-840, H.~.S. 

TERMS AND CONDITIONS OF 
SUPERVISED RELEASE 

TERMS AND CONDITIONS OF SUPERVISED RELEASE 

It is the Order of the Court that you will, during your 
release on your own recognizance while under Supervised Release, 
comply in all respects with the following terms and conditions: 

1. Appear in Court. whenever directed by the Court; 

2. Keep in contact with your attorney at all times 
so that you are aware of the dates and times of 
your Court appearances; 

3. Upon release you are to reside at 
27 ISLAND ROAD ------

4. Keep your attorney and the Pretrial Release 
~ervices Unit (telephone ) informed 
of your current address and of any intended 
change of address and the reasons therefor; 

5. Not leave the Island of Oahu without first 
obtaining the approval of the Court; 

6. Report to the Pretrial Release Services Unit 
whenever directed to do so. 

You are advised that failure to comply with any of the 
foregoing terms and conditions shall mean that the Court may 
revoke your release and issue a bench warrant for your arrest. 

D ate d : H on 0 1 u 1 u, H a " .. a i i ____ A_U9::cu"-s"-t_4_,:.....;1'-'9..;;8;.;:0'--_______ _ 

JANE JUDGE 
Judge of the above-entitled Court 

Rev. 1/78 -145-
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ACKNOWLEDGEMENT BY DEFENDANT 

I full understand and agree to the foregoing Term: and 

conditionsdoi ~e!:~:~a~~ ~~~tR~~O~~!Z:~~~tW~i~~o~~~:ra~~P~~V~~:d 
Release an n, th Curt may issue a bench 
conditions of supervisedIRele:~:~ aw:r~Othat intentional failure to rrant for my arrest. am . h bl 
wa t uch times as directed by the Court is pun~s a e as a appear a s 
separate crime. 

Date: __ ~A~ug~u~s~t~5~,~1~98~O~ ________ ___ BUTCH 

Witnessed: __________________________________ ___ 
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OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLIC DEFENDER 
BY: JOHN DEFENDER 

DEPUTY PUBLIC DEFENDER 
20 OAHU PLACE 
HONOLULU, HAWAII 96813 
TEL. NO.: 548-0000 

ATTORNEYS FOR DEFENDANT 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII CR. NO. XXXXX 

vs. ROBBERY IN THE FIRST DEGREE 
(§ 708-804(1)(b)(ii), H.R.S.j BUTCH, 

Defendant. 

MOTION TO SUPPRESS CONFESSION; 
AFFIDAVIT OF COUNSEL ~rJd 
NOTICE OF ~lOTION 

MOTION TO SUPPRESS CONFESSION 

COMES NOW, defendant, BUTCH, by and through his court

appointed attorney, JOHN DEFENDER, and moves this Honorable Court to 

grant an order suppressing all statements obtained from defendant 

coincident with his illegal interrogation in violation of the Fifth 

and Fourteenth Amendments of the United States Constitution and 

Article I, Section 8 of the Hawaii Constitution. 

This motion is made pursuant to Rules 12, 41, and 47 of the 

Hawaii Rules of Penal Procedure and is based upon the affidavit of 

counsel, the files and records of the instant case, a memorandum of 

law as may be provided at a later date and such further evidence as may 
be provided at this hearing. 

DATED: Honolulu, Hawaii, August 8,1980. 

OFFICE OF THE PUBLIC DEFENDER 
HEAD NAN 
PUBLIC DEFENDER 

BY: JOHN DEFENDER 
JOHN DEFENDER 
DEPUTY PUBLIC DEFENDER 

ATTORNEYS FOR DEFENDANT 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII CR. NO. XXXXX 

vs. 

BUTCH, 

Defendant. 

ROBBERY IN THE FIRST DEGREE 
(§ 708-840(1){b){i1), H.R.S.) 

AFFIDAVIT OF COUNSEL 

AFFIDAVIT OF COUNSEL 

STATE OF HAWAII 
SS: 

CITY AND COUNTY OF HONOLULU 

says: 

JOHN DEFENDER, being first duly sworn on oath. deposes and 

l. That he reprt~sents the above-named defendant. BUTCH; 

2. That he has interviewed the defendant and is informed 

and believes that: 

o. On June 1. 1980 at approximately 3:15 p.m., 

defendant was arrested for the charge of Robbery in the First Degree; 

b. On June 2, 1980. the next day. Detecti ve DANNY 

OFFICER of the Honolulu Police Department interrogated defendant with 

respect to the alleged offense; 

c. Defendant has completed his formal education only 

up to the eighth grade; 

d. Defendant is a near illiterate; 

e. Said defendant confessed to the alleged robbery after 

signing a constitutional waiver form; 
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f. That the alleged waiver of his constitutional rights 

was neither voluntary or intelligent for the reason that defendant 

did not fully understand either the consequences or the fact that he 

was waiving his constitutional right to remain silent and to have an 

attorney present during his interrogation. 

FURTHER, Affiant sayeth naught. 

JOHN DEFENDER 
JOHN DEFENDER 
ATTORNEY FOR DEFENDANT 

-2-
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII CR. NO. XXXXX 

vs. 

BUTCH, 

Defendant. 

ROBBERY IN THE FIRST DEGREE 
(§ 708-840(1)(b)(ii), H.R.S.) 

NOTICE OF MOTION 

NOTICE OF MOTION 

TO: OFFICE OF THE PROSECUTING ATTORNEY 

City and County of Honolulu 
State of Hawai i 
30 Ewa Street 
Honolulu, Hawaii 96813 

PLEASE TAKE NOTICE that the foregoing Motion will be presented 

before the Honorable JANE JUDGE Judge of the above-entitled 

Court, in the Courtroom of said Judge in the Judiciary Building, 

Honolulu, Hawaii, on Friday , the .Ji.!!L day of _....:.A:.::.uOl..:g~::.:;s:.:t __ 

19.J!!L, at the hour of _8_0 'clock _a_.m. of said day, or as soon 

thereafter as counsel can be heard. 

DATED: Honolulu, Hawaii, August 8, 1980. 

OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLI C DEFENDER 

BY JOHN DEFENDER 
JOHN DEFENDER 
DEPUTY PUBLIC DEFENDER 

ATTORNEYS FOR DEFENDANT 
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HEAD MAN 
Prosecuting Attorney 
PAUL PROSECUTOR 
Deputy Prosecuting Attorney 
City and County of Honolulu 
30 Ewa Street 
Honolulu, Hawaii 96813 
Ph.: 523-0000 

ATTORNEYS FOR STATE OF HAWAII 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAI I 

STATE OF HAWAII 

v. 

BUTCH, 

Defendant. 

) CR. NO. XXXXX 
) 
) ROBBERY IN THE FIRST DEGREE 
) (S 708-840(l)lb)(ii), H.R.S.) 
) 
) ORDER DENYING MOTION TO 
) SUPPRESS CONFESSION 
) 

~ 
-----------} 

ORDER DENYING MOTION TO SUPPRESS CONFESSION 

Defendant's Motion To Suppress Confession having come on for 

hearing on August IS, 1980 before the Honorable Jane Judge, and the 

court being fully advised in the premises and having orally denied 

said motion, 

IT IS HEREBY ORDERED that the aforesaid motion be and the 

same is hereby denied. 

Dated at Honolulu, Hawaii: 

APPROVED AS TO FORM: 

JOHN DEFENDER 
JOHN DEFENDER 
Attorney for Defendant 
BUTCH 

August 18, 1980 

JANE JUDGE 
JANE JUDGE 

Judge of the above-entitled court 
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OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLIC DEFENDER 
BY: JOHN DEFENDER 

DEPUTY PUBLIC DEFENDER 
20 OAHU PLACE 
HONOLULU, HAWAII 96813 
TEL. NO.: 54B .. 0000 

ATTORNEYS FOR DEFENDANT 

~n t~e QIirruit QIourt of t~e J1firet QIirtuit 
JJt.tt of ~.frI.ii 

~ATEOFHAwAn CRNo-AX~XX~X~x ______ _ 

•. GI'U.TY PLEA 

BUTCH, ROBBERY IN THE FIRST DEGREE 
(S 708-840(1){b){ii), H.R.S.) 

Defendant. 

GUILTY PLEA 

I. I plfad GUILTY 10 Ihf ('huge or ROBBERY IN TIlE FIRST DEGREE 

2. My mind i. clru I havf nlll uk.n an)· pill" or drug. or ", .. Ii, ifl"~ or alcoholic drink. wilhin Ih. 1 .. 1 48 hnur •. I 
am flOI SIck. I .m~ ).an; (~d.1 undersland th. 1::Flj!lbh lanj1:llagr.1 nni.hrd~ yun or ochoa!. I 
h ... nfV .. hr,n under trfalmrnl rllr .ny mrnU! iIIn ..... 

3. I ha.f rrrrivrd a wnllrn rop) or the orij:inal cha,"!!f in thi."a.,·. I havf rud il ov .. wilh my lawyer, and he h .. 
uplained il 10 mt. I und."land thr orij!inal ('hargrlj!ainsl mt·. Iluid my I.wy .. aU thr rarla I knllw .boul the 
c ...... Hr discu_d ... ilh mr the gllvemmenl's .vidrnce lj!.in.1 me, .nd .dvl ... d me or the r.cla which Ih. 
gllvfmment musl pro .. in o,d.r III convicl mr .nd or Ih. p".,.jblr d.rens.-s "'hich I might h •••. 

4. My I .... y.r hIS a100 txplainrd III mt' the reduced chu~f ... h,ch the gllvemmrnt h .. agrfrd 10 charg. m .... ilh, 
instr.d llr thr original cha'"!!e. (Applirable only ir ori![1nal char~. h •• bern reduced). 

5. I pI •• d guilty I>«.u.." .rter dioocuMiog all Ih. evidenc. and frct'i.iog .dvic. on Ih. I.w rrom my I.wy.r, I 
hrlifve that I am guilty. I know th.1 evrn thuugh I belie.e my ... tr guilty, I_till h •• e th. righl to plead nol SOilty 
.nd hnr • tilal by JUry In which Ihf go •• rnm.nl wiu hr rrquired III prove m. guilty beyond. rtllOnable 
doubl. I know Ih.1 in • trial, I c.n .. t, hear .nd qu._tion th. wilne ... s ... ho m.y I •• tify ag.illll mt, I can call 
my own willi ...... to 1<8lify ror m., and I do nol h ••• 10 lakt th. _land .nd I.slify ir I do nol wiah to do 10. I 
know lhal I h •••• righl 10 • "Pf.dy and pubh~ lrial. I know th.t by pl •• dil1fZ guilty. I am giving up my right 10 

• trial and will hr round guilty .nd .. nlenc.d ... ilhoul • lrial or any kind. I pl •• d soilly becalile (give brier 
r.ctu.1 .totemenl or whal d.r.ndanl did): 

On June 1, 1980, I went into Island Bank with the intent to commit a theft. 

Armed with a semi-automatic handgun, I threatened to use it against 

TERESA TELLER unless she placed money from her cash drawer into my bag. 

After she placed the money into one of the bags, I grabbed it from her and 

left the bank, 
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6. My lawyrr h ... lold mr , • .huul Ih.· IK ... iLI,· m .. :IUUIU .. ·"1.·,,,·,· fll' IU) "(f,.,, ... .. hirl, i. 20 
yelrs in pri",," and I fior IIf J 20.000 !!. al:" "'l'l"lnr,1 III nit· thr p" •• ,billly of my 
muimum Ir,m of irnprj,;u""'tlll bt'lJl~ t·,It·lul ... 1 I"l,fe ~mpr1son •• and "'plalnrd Ihll if 11m a 
repeat o(fendrr or if Ih. I" .... rnl "ff'II"" in",I.· .. d a fir"lrm I '" III !lI' .ubJ,·rl III Ih,· lulomalic ... nltnrr. 
of imp,i.onmrnl ",hich ar,· rrqulml ulI,I"r -\cl IIlI .",1 .\cl :!L4. ~,· .. ,illll 1~",. "f Hlwlii 1976. 

7. I plead guilty of my own err. will. ~o nnr I. pUlli,,!! &I1~ kind df prtllllUr. on mt or thr<lltning mt or Inyone 
duet 10 mt to fore. mt 10 plead guill). I 1m nol liking thr rap ftW IOm.on. doe. 

8. I ..... nol be.n prom;"'d In) kind of dul 0' fl.or ur IrOlrnt·) b) Inyone for pltlding guilty. uc.pl thll I 
h ... be.n told that thr gov.rnmtnl hAl agrr"d .. foUow.: 

NONE 

I know Ihll Ih. Courl i& nul a plrt~ III. ," Ihal ,I de .... nlll hi" III rrcognl". In)' dtal or Igr.tmtnl belwten 
th. prooerulur and my I ... ·) rr or mt I kn,,"· Ihll Iht C"url h •• nol pruml ... d mr Itniency for ple.ding guilty. 

9. I furthtr slatr thai (any furthrr .lalrmrnlJr. If nonr. wrltr "nonr .); 

10. 

NONE 

I 1m 8igni,,!! Ihi. p.p'" aflt'r I hi .. gun. mr' all of il tllgrlhrr with m) Ilwytr. and I am lipung II in the 
pre.tncr of m) la .. ytf.1 ha't no complalOl •• boul 01) I ... ·)rr and I am ,ali.fird wilh ",hal ht hlB donr for mt. 

Dllrd • I Ilonolulu. Ila", ali. __ A_U..:9:,.U_S_t--'2_5..;,,--'1;,..98;,..0.:.-_____ _ 

BUTCH 

Orf.nd.nl 

CERTIFICATE OF CO\Jr\SEL 

As .. oun~1 fu, d.fl'ndalll Ind .. an u(f,crr uf thr Courl, J c.rtlfy thal J havr ,.ad and explalOtd fully the 
foregoing "Guill) Plr" ", lhal I brill''' thai Ihe d.frndanl und."llnd. tht documrnl in its rnli,ely. th~1 the 
&laltml'nls cuntalntd thrrl'llI arr In cunf",mi!) ""ith m) undrr~lanthllg of thr def.ndanl·. po.illUn. thlt J belie.e 
I"'t Ihe d,·fendanl·s pie. i. OIad. yulunlanl)' Ind with int.lligtnt und.n.landing of the nalur. of the charge lind 
poNible cunll"ljuencrs, and thatlhe drfendlnl signrd Ihr furegoing in my pruence. 

Doted II Honululu, HI .. Aii. ___ A_U..:9:..U_s_t_2_5,:.' _19_8;;,.0"--____ _ 

JOHN DEFENDER 

Allurney fur Drfendanl 

Ilcknuwl,.dge Ihal Judgr JANE JUDGE <jue',huned m. prrsonally in open 
court 10 mli<.t 8Urt Ihat J knl'w ... h.t J w.,. doing In plradlOg g>J1It) and uncl"~loud Ih,s Guill} Plea fonn befo,e I 
lignedit. 

BUTCH 

(Tub. signrd in Opt" court afler plea) 

-153-

! 
\ 

--~ •.. ------------~-----------

STATE OF HA~IAII 

VS. 

BUTCH, 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

Defendant. 

) 

~ 
) 
) 
) 
) 

~ 

CR. NO. XXXXX 

ROBBERY, FIRST DEGREE 
SEC. 708-840, H.R.S. 

NOTICE OF SETTING OF TRIAL 

----------------------) 

TO: 

NOTICE OF SETTING OF TRIAL 

PROSECUTING ATTORNEY, City and County of Honolulu. 

JOHN DEFENDER 
HALAWA JAIL 

State of Hawaii 

You are hereby notified that the above-entitled matter 

has been set for tri a 1 for the week of _..;:S:;:e.t:.pt=-:e:::..:m:.::b.::.er:......::2:..:2~, -=1:,.:;9.,::;8,;;..0 __ at 

8:30 o'clock A.M.~ before the HONORABLE JANE JUDGE of the above-entitled 

COUI't in her courtroom, Honolulu, State of Hawaii. 

DATED: Honolulu, Hawaii. _~A..:.:u::.;;gL.:u:.::s..::t....;2::..:0::.J,!-.:1c::9.::.8=-0---

CLARICE CLERK 

CLERK 
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HEAD r1AN 
Prosecuting Attorney 
PAUL PROSECUTOR 
Deputy Prosecuting Attorney 
City and County of Honolulu 
,3D Ewa Street 
Honolulu, Hawaii 96813 
Tel. No.: 523-0000 

ATTORNEYS FOR THE STATE OF HAWAII 

;fill t~t ClIirr;uit ClIoud of t~e Jli'irat Cl!irr;uit 
jJta., of ;JIafliaii 

STATe OF IIA\\AJI Cr;\" XXXXX 

:::l'IlI'UE\A 

BUTCH, 

Defendant. 

SI:BPOENA 

THE STATE OF HAWAII 

()().{) 1·16 
(6/71.) 

To Teresa Teller, c/o Island Bank, 30 Aloha Avenue, Honolulu, Hawaii 96813 

rot: ARE HEREBY CO\I\IA;\OED to appear in thr l'Ourtroom of the a"me·entitled Courl, uefurt, 

the Ilolloralt'" __ J_a_n_e_J_u_d.:,9_e _____________________ _ 

"" Monday September 22, 1980 

at 8:30 o·c!od, __ A.\I., 10 I •• tif~· 011 l!eh»lf uC the STATE OF HAWAII in the ~bO\e-entitied 

IIlcliun. 

D~t.d: ""nululu, lI~waii. __ Se~p_t_em_be_r_8_,_1_9_8_0 ___ _ 

JACK CLERK 
CierI.. 
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RETVR:,\ 0\ SER\"ICE 

a'l<l."' ________ , _____________ _ al~ ____________________________ __ 

I "'n rd it ull t/rr wilhirr lIarnrd 

b d ,. . I _____ .....;""d 1.·",I·r",,~ I .. /r ______ II,.. I.·.· r.,r ."". da\.·, allrlldalln' a,,,1 ). t',,\rrll'g. cul'~ iu I _. _ 

II.h'rI' Hunululu, 1I ..... ii. ________________ _ 

-----,- .... ~~~.~~~---~------.----

!oOCIA' SfCUIIlY NO.1 

'01 JUly 5IlVtC! Dt.-.G , .. YlAi 

• yOUI ~. AODII" ....,0I1QC1Al WCu.T1' ftC) IMOWH ., tin", 1<,,",(' 
"I .... ...cAn cc..cl IMU IIlOW 

~--~~~II-------~~Mo..~,-----------

~u ___ -=~~I-----~I~,,=_~,~I------~I~--

,IIA'II 

SOCIA' $leurrn NO __________________ _ 

PLEASE PRINT ALL ENTRIES - DO NOT BEND, SPINDLE, FOLD OR STAPLE. 'OIM NO 2000 

CIRCUIT COURT JUROW'S QUALIFICATION fOaM 

Jury Commiu.ion "'0,.. No.1 Slale of Hawaii , ....... y .......... 
PIf'OIe answe, e-ach question and return the Ilorm within t.n day" . i\jIO! C~Wir!e uq 

":"4 on:: , ........ 
1 DAn Of IInH 2 Yl~ Of _s.otNCI ... STATI __________ OH 1Ht1 rstAHD ________ -:-:~ 

, yOVl OCC....,.tlOH AND fMl'lOYlI,w 11111t0 ClI LNW\OYlD UST ,AST QCCLI''''ION ANO IMI'lOYlI' _____________ , _______ ""LL' _ 
__________________________ ._oTlr._NO _______ .0<»"""'_ NO _____ _ 

• EDUCATION ICIt(LI! ,ASf YI'" CON#UflDtILIMIN1AI'f' SCHOOt. I 2 3 .. 5 6 7 I HfGH SCHOO\ 1 2 3.4 O!HlI ___________ l 2 3 .II 5 6 
) MAlnA' SrATU!I, _________________________________ ,., NO Of CHIlDfllN ______ -'I ... 
7 ~U~·~H~ _____________________________________________ ___ 

• SfIOUSI'S OCCuPAflOH AND 1Mft0Tl. ____________________________________ ~--

• you. NAoMI. AOOIlU ANO!OI SOCIAl SlCUIIlY NO. $MOWN AT LEfT IS 1NC1'IfCT 
"-(&$I IH06CAtl contct DA'" .lOW. 

~---~~~II--------------~~=='~I--------------------

uonu ______ ~~~I-----------,~II~_~I~I-----------~I~---

SOCIAl. SKu.tn NO., 1$1A", 

FOIt JUlY WIYICI DuMNO t .. TIM 

SOCW~C~'NO ____________________________ __ 

PLEASE PRINT ALL ENTRIES - DO NOT BEND, SPINDLE, FOLD OR ST APLE. 'OIM NO 2ODO 

JUROR'S QUALIFICATION fOaM 

Jury Comminion PhOM No.: 
CIRCUIT COURT 
Slale of Hawaii 

Plrou answ., f'Och qu.,lion and ,.turn th. form with,n ten days I...... \"''''''0'' 
julOll cdSS!OM"s ug 

740C! 
1 DATI Of fe,I.1H ___________ , n.us Of IfSlOlNCI· IN STATl ____________ OH tHIS 1$lA.HO _________ ~:__ 

1 YOU' OCCUI'AllON AND I"""OY" '" ",fifO 011 UHlM'L01'IO UST LAST 'CXCuPATtON "NO IMIIlOTUI ____________________ -l.I .. I _ 
__________________________ ._o"r'_NO _______ ~OUI"""'-NO-____ _ 

, MA'ITAl STATUS ______________________________ , •. No. Of CHllDl(N ______ _ 
7 ~U~"N~ ______________________________________________________________________ I_ 

• SIOUSl'S OCCuPA100l ANO '.",0"' ___________________ _ 

SOC"" $((uttT'r NO.1 

fOI .tUItr SuvlCf I>UIItNG tHE nAIl 

" YOUI H:~~. o4OOIESS ANO,oOt SOCIAl. SlCuttTY NO $HOWN AT LffT IS INCL." 
f'lIASl INDlCATl '~Cl DAfA INLOW 

~-'--~~~"-----------~==I~'--------------

uonu _____ -=~~I--------~I~ .. =.~,,~I-----------~I~---
ICftYJ 

SOCIAl SIC....., "" __________________ _ 

PLEASE PRINT All ENTRIES - DO NOT BEND, SPINDLE, FOLD OR STAPLE. 

JUROR'S QUALIFICATION FORM 

Jury Comminion ?hone No.1 
CIRCUIT COURT 
Stale of Hawaii 

1
""'" [,,''''''0'' 

Ple'clte answer ~ch queshon and ,.tUff, ,h. 'olm within ten days. JU!OI COM.MljAA"s uk 
74J04 

I OAn Of IIIlH ,. Yl~ Of IrUOIHCf· IN STAlf _____________ ON tHtS ISlAND ________ ~~ 

3 YOU!l CCCUI""IOH AND iMI'1.0TU '" IfTItEO 01 UHlMI"lOYfO USf LAST OCCuPATlON AND IWlOTIUtl ___________________ -'I ..... I _ 
____________________________ '_OYfr._NO _______ .OtJIHOMl_NO _____ _ 

• EDUCATION 1C11tC'I LAST ,(A, COMPLfT!DI fl!MlNfAIT SCHOOl 1 2 3 .. 5 6 7 8 tfIGtt s.cHOOt 1 2 3.. 0'Ho ___________ 1 2 3 .. .5 6 

, MAIITA!. S'A'US __________________________________ 6 NO. Of CHiLOItIN' _______ _ 

7 ~~"N~ _____________________________________________ ~ ______ --__________________________________ __ 

• SIOUSI'S OCCuPATION AN) tMPLon:. ______________________________________ ~_-::-

.. TOU. HAN.f, ADOULS AHDiOI $0( ...... s«Ulfr, NO ~ AT Lin IS ~J 
f'lloUl INDtCAn COUttCf oA1A IIl0W 

~----~, ... ~,,----------~--~~~.~,--------------------
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16. ARE THEU OTHU REASONS WHY YOU SHOULD NOT SUVE AS A JUROR? PLEASE SPECIFY ___________ _ 

17. THE PROSPECTIVE JUROR IS UNABLE TO FILL OUT THIS FORM BECAUSE _________________ _ 

I HAVE THEREFORE DONE SO IN HIS (HER) BEHALF. II 

SIGNATURE -:1""D:::'C::-.... ~II,..,,::-:H,..,AI-:''''H':-:.:::'''''>oH= .. ;:''-:::O'C:N'::'H''''':-:O'''U:::.U~'IC::.'''1I::::0:::N:::'OO:.::: .. "'.::II-:,::'.U""'..,..N"'D:-.:-:C""N'::O"'W""1I""DG::,""w"'Il7:,,"'",-- DATE --------
Mlsa;"'U(NT.TION Of A 'ACf IS $oVlJle, 10 nI~SKMINT UNOU IHI: LAW 

YES NO 
CJ CJ 
CJ CJ 
CJ CJ 
CJ CJ 

CJ CJ 
CJ CJ 

, 

10. HAVE YOU SERVED AS A JUROR? IF YES, WHEN _______ WHICH COURT _________ _ 

II. HAVE YOU OR ANY MEM8ER OF YOUR IMMEDIATE FAMILY 8EEN A PARTY TO A LAWSUIT' 

12. HAS A CLAIM FOR PERSONAL INJURY EVER BEEN MADE AGAINST YOU OR HAVE YOU E'IER MADE A CLAIM FOR PERSONAiINJURY' 

13. HAVE YOU EVER BEEN CONVICTED OF A CRIME PUNISHA3~E HY IMPRISONMENT FOR MORE THAN ONE YEAR? IF YOUR ANSWER' 

IS YES, HAVE YOUR CIVIL niGHTS BEEN RESTORED BY PARDON? YES ___ NO 

14 ARE YOU RElATED TO OR CLOSE FRIENDS WITH ANY LAW ENFORCEMENT OFFICER' 

15. DO YOU CLAIM TO BE DISQUAliFIED OR EXEMPT FROM JURY SERVICE? IF YES. FROM THE ENCLOSED INSERT. SPECIFY WHICH 
DISQUALIFICATION OR EXEMPTI'?N YOU ARE CLAIMING. (NOTE, SEC. 612·4 131 REQUIRES A PHYSICIAN 5 CERTIFICATjAS TO 
THE DISABILITY.) 

I 
16. ARE THERE OTHER REASONS WHVYOU SHOULD NOT SERVE AS A JUROR? PLEASE SPECIFY ___________ _ 

17. THE PROSPECTIVE JUROR IS UNABLE TO FILL OUT THIS FORM 8ECAUSE _________________ _ 

I HAVE THEREfORE DONE SO IN HIS (HER) BEHALF. 
I j 

SIGNATURE-:'-:::D:::'C::-":-:'~'~'H~'~'~'H,,",7.I1:::~~.:":~'~ON';;"7.'H"''':-:Q::U:::'~"'~'C:::"~~~'::::O""'''~'':::'-:''::'U''"''''''N'''D~'C~'N~O::'W~'::'DG~,~w~Il,7.,u~,-_DATE--------
MlSU,.(stNTATION or A IACT IS SUIJK' 10 h)NISHM(""J UNDU THE tAW 

YES NO 
CJ CJ 
CJ CJ 
CJ CJ 
CJ CJ 

CJ CJ 
CJ CJ 

10.HAVE YOU SERVED AS A JUROR? IF YES, WHEN __________ WHICH COURT ___________ _ 

11. HAVE YOU OR ANY MEMBER OF YOUR IMMEDIATE FAMILY BEEN A PARTY TO A LAWSUIT? 

12. HAS A CLAIM FOR PERSONAL INJURY EVER BEEN MADE AGAINST YOU OR HAVE YOU EVER MADE A CLAIM FOR PERSONA'/INJURY? 

13. HAVE YOU EVER BEEN CONVICTED OF A CRIME PUNISHABLE 8Y IMPRISONMENT FOR MORE THAN ONE YEAR' IF YOUR ANSWER 

IS YES, HAYE YOUR CIVIL RIGHtS BEEN RESTORED BY PARDON? YES ___ NO 

14. ARE YOU RELATED TO OR CLOSE FRIENDS WITH ANY LAW ENFORCEMENT OFFICER' 

15. DO YOII CLAIM TO BE DISQUALIFIED OR EXEMPT FROM JURY SERVICE' IF YES. FROM THE ENCLOSED INSERT. SPECIFY WHICH 
DISQUALIFICATION OR EXEMPTION YOU ARE CLAIMING. INOTE. SEC. 612·4 ,31 REQUIRES A PHYSICIAN 5 CERIIFICATE.AS TO 
THE DISABILlTY.1 I 

16 ARE THERE OTHER REASONS WHY YOU SHOULD NOT SERVE AS A JUROR? PLEASE SPECIFY ___________ ---:-

17. THE PROSPECflYE JUROR IS UNABLE TO fiLL OUT THIS FORM BECAUSE __________________ _ 

I HAYE THEREFORE DONE SQ IN HIS (HERJ BEHALF. u 

SIGNATURE -'-QK--'-"-'-'H-'-'-'H-'-I1-"""'--"-'-ON-'.-''"'' -OU-""'-IC-.-'ION,.....'~OI.O<--AlI-,-.U-'-.-ND-.C-_--DGl--w-,"-'u-,-- DATE --------
MI!'.tlHUENT.llOH Of .. 'ACT IS SulJtC' ro ~H' u..oel Tlotl I.AW. 

YES NO 
CJ CJ 
CJ CJ 
CJ CJ 
CJ CJ 

CJ CJ 
CJ CJ 

10. HAVE YOU SERVED AS A JUROR? IF YES, WHEN! __________ WHICH COURT __________ _ 

11. HA"E YOU ORMIY MEMIER OF YOUR I_EPIATE fAMILY BEEN A PARTY TO A LAWSUIT? 

12. HAS A CLAIM FOR ,USONALINJURY EVUIEENMADE AGAINST YOU OR HAVE YOU EVER MADE A CLAIM FOR PERSONAt INJURY? 

13. HAVE YOU EVER BEEN CONVICTED Of A CRI~E 'UNISHAIJE IY IMPRISONMENT FOR MORE THAN ONE YEAR? IF YOUR ANSWER 

IS YES, HAVE YOUR CIVIL RIGHTS IfEN RESTORED IY PARDON? YES ___ NO __ _ 

14. ARE YOU RElATED TO OR CLOSE fRIENDS WITH ANY LAW ENFORCEMENT OFFICER? 

15. DO YOU CLAIM TO IE DISQUALIFIED OR EXEMPT FROM JURY SERVICE? I~ YES. FROM THE ENCLOSED INSERT. SPECIFY WHICH 
DISQUALIFICATION OR EXEMPTION YOU ARE CLAIMING. INeTE, SEC. 612·4 13. REQUIRES A ~HYSICIANS .:ERTIFICATi AS TO 
THE DISABILITY.) 

16. Alii! Tt4flll! OTHER III!"'SONS WHY YOU SItOIAI) NOT SIIIV! AS A JUROR' 'lEASE SPECifY ___________ _ 
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00·29·11.1 
(R·7/16) 

c1Jn t~e ClIirruit QIoud of t~2 ~iret Cl:irruit 

HONORABLE JANE JUDGE 

$tllir or ".fa.ii 

) Cr. 
) 
) 
) 
) 
) 

) VERDICT 
) 
) CHARGE: 
) 
) 
) 
) 
) 

J VDGE PRESIDING 

i"o. XXXXX 

ROBBERY, FIRST DEGREE 
SEC. 708-840, H.R.S. 

find the defendant guilty as charged, WE. Lhe J l'K) in thl' .hu", ... ntitlt·d cau",', ___________ ....::..._....,;:..... ___ ....::...... ___ _ 

FRANK FOREMAN 
Forepenon 

Honolulu, Hawaii. 

...:S::..::e::.tp..::t.::em:::b:.;;e~r....:2::..4:...._ ___ , 19..!!!L. 
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3Ju t~t QUrrnU QIourt of t~t 3J\irst QItrnrit 
&tntr pf 1I11!l11t 

Cr No XXXXX 
STATE OF HAWAII 

JUDGMENT, NOTICE OF ENTRY 
VI. 

BUTCH, 

Defendant. 

JUIiGMENT 

The above-named deCendant having entered a plea oC not gu il ty and after a jury tri a 1 

having been found guilty of Robbery in the First Degree. 

!11S AD) U DGED that said abovr.-oamed deCendant ha. been convicted of and i~ guilty of the orrr.nse of 

Robbery in the First Degree 

C9mmiu~:d in the manner and Corm let Corth in the charge. 

IT IS THE JUDGMENT AND SENTENCE oC the Court that Defendant be corrrni tted to 
the custody of the Department of Social Services and Housing and be 
confined at Hawaii State Prison for a term of TWENTY (20) YEARS until 
reieased in accordance with law. 

MITTIMUS TO ISSUE FORTHWITH 

Dated: Honolulu. Hawaii, __ 0,,-c;..;t;.;:.o~be~r_8..:.,~19;...8;.;.0 ____ _ 

JANE JUDGE 
Jud~~ or ,:, .. a~ov.·entitled Court 
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NOTICE OF ENTRY 

thereof The foregoing judgment has been entered d 
delivered or mailed to all parties. an copies 

DATED: Honolulu, HI, Oct. 8, 1980 

-161-

JACK CLERK 
CLERK 

--------

IN TI!E CIRCUIT CC;JRT OF TIlE FIRST CIr.CUIT 

STATE OF HAWAII 

TIlE STATE OF HAWAII ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CR. NO. ~XX.;;.X;.:.:.XX~_. __ _ 

VS. MITTIMUS 

BUTCH, 

Defendant. 

MITTUruS 

TIlE STATE OF HAWAII: 

To the Sheriff of the State of Hawaii, or his Deputy; or any 
police officer authorized by law: 

The above-named defendant having been duly adjudged guilty 
in said Circuit Court of the offense of ROBBERY IN THE FIRST 
DEGREE 

and in due course said Circuit Court duly imposed the sentence upon 
said defendant which is stated on the judgment attached hereto, 

YOU ARE HEREBY ORDERED to take said defendant into your 
custody and to cause said sentence to be executed. 

TIllS Hl1'TIMUS TO ISSUE FORTHWITH. 

WITNESS the Honorable JANE JUDGE, FOURTH 
the above-entitled Court. 

Dated: Honolulu, Hawaii, October 8, 1980 

JACK CLERK 

Clerk 
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OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLI C DEFENDER 
BY: JOHN DEFENDER 

DEPUTY PUBLIC DEFENDER 
20 OAHU PLACE 
HONOLULU, HAWAII 96813 
TEL. NO.: 548-0000 

ATTORNEYS FOR DEFENDANT-APPELLANT 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

STATE OF HAWAII, 

Plaintiff-Appellee, 

vs. 

BUTCH, 

l 
) 
) 
) 
) 
) 
) 

CR. NO. XXXXX 

ROBBERY IN THE FIRST DEGREE 
(§ 708-840(1){b){ii), H.R.S.) 

Defendant-Appellant. ) 
----------) NOTICE OF APPEAL 

NOTICE OF APPEAL 

Defendant-Appellant above-named, by his/her court

appointed attorney, hereby appeals to the Supreme Court of the 

State of Hawaii from the Judgment entered herein on October 8, 1980. 

DATED: Honolulu, Hawaii, _...:0~c~t~0~b!::.er!._:1:.!.7..!.,-=.:19::.::8~0:..._ ___ _ 

PREPAYMENT OF COSTS WAIVED, 

OFFICE OF THE PUBLIC DEFENDER 
HEAD MAN 
PUBLIC DEFENDER 

BY JOHN DEFENDER 
JOHN DEFENDER 
DEPUTY PUBLIC DEFENDER 

ATTORNEYS FOR DEFENDANT-APPELLANT 

f 
I 

i 
, ! 
1 

\ 
'{ 
I 
\ 

\ 

--,- .. ~----~--------,,--------------

OFFICE OF THE PUBLIC DEFENDER 
HEAD flAN 
PL:BLI C DEFENDER 
BY: JOHN DEFENDER 

DEPUTY PUBLIC DEFENDER 
20 OAHU PLACE 
HONOLULU, HAWAII 96813 
TEL. NO.: 548-0000 

ATTORNEYS FOR DEFENDANT-APPELLANT 

~n flye C1Iirruif ctIoud of flye ~ir5t aIirruit 
>tau of ~afDaii 

STATE OF HAWAII, 

Plaintiff-Appellee, 

vs. 

BUTCII, 

Defendant-Appellant. 

Cr. No. XXXXX -----
REQUEST FOR TRANSCRIPT OF 
PROCEEDINGS FOR RECORD ON APPEAL 

REQUEST FOR TRANSCRIPT OF 
PROCEEDINGS FOR RECORD ON APPEAL 

01·29.03 
111731 

In conjuction'with the Notice oC Appeal filed herein on __ ...;0;.;c..;t.;;.0;;:..be;;.;r---:;I.;..7 ______ , 19~ 

it i. requested that_-:.;.R;..IT:.;.A.:...;.;R.;:.EP;.;O:;.;.R;.:.T.;:;E:.;.R ___________________ _ 

___________________ --', offici..! court n:p<>rt • .r(s), Finot Circuit Cuu.t, 

State of Hawaii, prepare and fumoo in the regular order of cues tried a transcript of the proceedings held un 

_S_E_PT_E_M_B_E_R_2_2_-_2_4 ______________ , 19~ in the aboYM!ntitied matter. 

(Th_ excepled by HRS, Sec. 606-13 may di.epnl the foUowinc poncnpiL) 

In accordance with HRS, Sec. 6()6.13 and Hawaii Rules of Civil Procedure, Rule 75(b), :; rlcpceit will be made 

with the Chief Clerk of the Fint Circuit Court satisfactory to uid official court report~s) within five day6 to insure 

payment upon completion of 60ch tranlCript, and upon completion and certification of the tran5cript by LI}", official 

court reporter{s), the clerk ,1-.11 pay the official court reporter{s) the fees earned by him to the extent that they 

have been depooited as aforeaaid and &hall return to the depositor any amount deposited in exCeM thet'cof. 

DATED; Honolulu, Hawaii October 18, 1980 

JANE JUDGE 
JUDGE OF THE ABOYE-ENTITLED COURT JOHN DEFENDER 

RECEIPT OF REQUEST ACKNOWLEDGED: 

RITA i<EPORTER 
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JOHN DEFENDER 
DEPUTY PUBLIC DEFENDER 

October 18, 1980 (Date) ____________ _ 

(D.te) ___________ _ 

(Date) ____________ _ 

-164-



-- -~ 

• 

oma 011l1E a.ax 
SUPR!ME OOURT, STAn 01 KAWAU 

HONOLULU 

NonCI OF INTERING CASE ON CALENDAR 

Till, "o,k, ,INU I h.,,, 'his ._, plM,. 0" ,h, {-',,,J .. , of 'hI SlIrrml COli" 

.ilt flUI 0f. ...... -.~!8.T.~ .. Q.f. .. ~8.~~n! ... ~1~.1.~~.tf.f.:~p.P.~n.~~ .. X.: ... ~yI.~.~.~ .. g.~!.~D.~~r..~.:-.~p.p..~].).~.~!: ......... . 
(Criminal No. XXXXX - First Circuit Court) 

........................... J?~~.~.~.~~ ... B.~!.~.: ... ~~: ... ?~ .. ~.~ .. ~:fOre January 26, 1981 ) 
................................................................................. " ........... . 

.. ••••••••••••••• .. •••• .. ••• .. •• ............... u ............................................ _. __ .......... _ •••• _ .................................................................. . 

........................................................................................................ ................ : ...... , .................................. , 

•• .... •••••••• ............ u ••••••••• u .......... u .................. u .................................................................................................................... . 

H 0"0111111, H"'.;i, .................. NQ.y.~IJ)R~.r ... g§ .............................. 19 .. ~.9 ... . 

..................... -................. ~.~~~.~.~~g .. ~.~~B.~ .......................................... .. 
Clrr. of SlIprrml CO"". 0000 

No ......................... _ ...... . 
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CAVEAT 

The attention oi counsel and parties is directed to Supreme Court Rules 3(a), (b), 

(c), (d), and 8(e), (f), and (g), regarding the preparation and format of briefs. You are 

informed that full observance of these rules will be rxpected and requirt'd. See Alamida v . 

Wilson, 53 Haw. 398, 404·05 (1972); Ala Muana Huat Owner!' AHn. v. Statl', 50 Haw. 156 

(1967); State v. Gager, 45 Haw. 478, 482 (1962);State v. Pokini, 45 Haw. 295,297 (1961). 

Failure to prepare briefs in ronformity with the rules will make the parties and counsel 

subject to appropriate sanctions, which may include striking of the opening brief t>r 

dismissal of the appeal. See for example this court's order filed on September 15, 1976, in 

State v. Kea, No. 6155, striking the opening brief and requiring the appellant to file a new 

brief. 

With respect to criminal appeals, counsel is further rern; :.!d that in the event 

counsel chooses not to file an opening brief, counsel shall timdy file a motion for 

withdrawal of the appeal, either signed by both defendant and counsel, or supported by a 

statement and affidavit of counsel showing counsel's reasuns for not prosecuting the appeal; 

provided thlt this shall not be construed to limit the obligations imposed upon appointed 

counsel under Ander! v. Califurnia, 386 U.S. 738 (1967). (See the minute order dated 

March 3, 1978, on file in the office of the clerk of the supreme court.) 
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NO. 0000 

IN THE SUPREME COURT OF THE STATE OF HAWAII 

OCTOBER TERM 1980 

STATE OF HAWAII, 

Plaintiff-Appellee, 

vs. 

BUTCH, 

Defendant-Appellant. 

) 
) 
) 
) 

~ 
) 
) 
) 
) 
) 
) 

CRIMINAL NO. XXXXX 

APPEAL FROM THE VERDICT 
FILED SEPTEMBER 24, 1980 
AND FROM THE JUDGMENT, FILED 
OCTOBER 8, 1980 

FIRST CIRCUIT COURT 

HONORABLE JANE JUDGE 
Judge 

------------------) 

RECORD ON APPEAL 

HEAD MAN 
Prosecuting Attorney 
PAUL PROSECUTOR 
Deputy Prosecuting Attorney 
City and County of Honolulu 
30 Ewa Street 
Honolulu, Hawaii 96813 

Attorneys for Plaintiff
Appellee 

OFFICE CF THE PUBLIC DEFENDER 
HEAD f-lAN 
Public; Defender 
BY: JOHN DEFENDER 
Deputy Public Defender 
20 Oahu Place 
Honolulu, Hawaii 96813 

Attorneys for Defendant-Appellant 
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(To Record on Appeal 

Fly leaf to Record on Appeal 

Index to Record on Appeal 

I N D E X 

Circuit Court Clerk's Certificate 

TO RECORD ON APPEAL 

CRIMINAL NO. XXXXX 

STATE OF HAWAI I 
Plaintiff-Appellee, 

Versus 

BUTCH, 
Defendant-Appellant.) 

1 

2 - 4 

5 

The original record in Criminal No. xxxxx 
Circuit Court, First Circuit, State of Hawaii, 
as herein entitled, contains all uf the 
original documents entered of record in 
said matter. 

DESIGNATION OF CONTENTS OF RECORD ON APPEAL 
PAGE NO. 

1. District Court Complaint, filed June 2, 1980; 

2. Affidavit In Support of Warrant of Arrest, 
filed June 2, 1980; 

3. Commitment to Circuit Court, filed June 5, 1980; 

1 

2 - 4 

5 
4. Order ApPointing Counsel; Finding and Recommendation 

of Public Defender; Application for Legal Counsel; 
filed June 9, 1980; 6 _ 11 

5. Indictment, filed Juiy 7, 1980; 
12 6. Bench Warrant, issued July 7, 1980; 
13 7. Order As To Bail, filed July 16, 1980; 
14 

8. Notice of Setting of Arraignment and Plea, filed July 17, 1980; 
15 

9. Prosecutor's Written Request for Disclosure, 
filed July 18, 1980; 

16 - 17 

-2-
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Designation of Contents 01 Record on Appeal Page No. 

10. Defendant's Request for Materials and Information 
Pursuant to Rules 16(b) and 12(d), Hawaii Rules 
of Penal Procedure, filed July 23, 1980; 18 - 22 

11. Motion for Release on Own Recognizance and/or 
Supervised Release, or in the Alternative, for 
Reduction of Bail; Affidavit of Counsel; and 
Notice of Motion; 23 - 26 

12. Order Denying Motion forRelease on Own Recognizance 
and/or on Sup~rvised Release, or for Bail 
Reduction, file~ August 4, 1980; 27 

13. Motion toSuppress Confession; Affidavit of 
Counsel; and Notic~ of Motion, filed August 8, 
1980; 28 - 32 

14. Order Denying Motion tv Suppress Confession, 
filed August 18, 1980; 33 

\Il' 
15. Subpoena, returned September 15, 1980, Teresa 

Teller; 34 

16. Instruction, filed September 24, 1980; 

17. Defendant's Requested Instructio"s, filed 
September 24, 1980; 

18. Instructions Requested by State of Hawaii, 
filed September 24, 1980; 

19. Verdict, filed September 24, 1980; 

20. Judgment, filed October 8, 1980; 

21. Mittimus, filed October 8, 1980; 

22. Notice of Appeal, Motion for Leave to Appeal in 
Forma Pauperis; Affidavit of Counsel, Affidavit 

35 - 49 

50 - 59 

60 - 69 

70 

71 

, 72 

of Defendant-Appellant; filed October 17, 1980; 73 - 79 

23. Designation of Record on Appeal, filed October 17, 
1980; 80 

24. Request for Transcript of Proceedings for Record 
on Appeal, filed October 18, 1980; 81 

25. Order Granting Motion for Leave to Appeal in 
Forma Pauperis, filed October 24, 1980; 82 - H3 

-3-

-169-

-,-

r 
1 
! 
i 

\ 

I 

f 

~l 
j 
I 

~~ .. ---~--.------

MINUTES: 

Yellow pages Jttached to the rear portion of the 
Record of Appeal are the original minutes entered 
by the Clerks of Court, First Circuit Court, 

TRANSCRIPT: 

Transcript No. XXXX 

EXHIBITS: 

Prosecution ' ~ IN EVIDENCE 

"I" Diagram drawn by Detective Danny Officer of floor plan 
of Island Bank. 

"2" Bl ack and white photograph of male taken by bank 
surveillance camera. 

"3" Envelope containing marked money from Island Bank. 

"4" Envelope containing 2 brown paper bags. 

"5" Envelope containing a semi-automatic handgun, pistol 
clip, cartridges, and six bullets. 

"6(a)" Statement (1 page) of Butch, dated June 2, 1980. 

"6(b)" Form warning persons being interrogated of their 
constitutional rights signed by Butch, Detective Danny 
Officer, on June 2, 1980. 

"7" Latent fingerprint card in an envelope. 

-4-
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CRIMH'lfIL NO. XXXXX 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII, 

Plaintiff, 

vs. 

BUTCH, 

Defendant. 

STATE OF HAWAII 

) 
) 
I 
) 
) 
) 
} 
I 
) 
) 
) 

CIRCUIT COURT CLERK'S CERTIFICATE 

Circuit, 

I, JACK CLERK, Clerk of the Circuit Court of the First 

State of Hawaii, do hereby certify that all documents and 

items, as listed in the foregoing index to the Record on Appeal, 

are originals thereof as filed and entered of record on the above-

and that they are attached hereto and made a captioned proceeding; 

part hereof. 

IN WITNESS WHEREOF, I have hereunto set my hand and 

the seal of this Court this 24th day of November, 1980. 

JACK CLERK 
JACK CLERK, Clerk 
Circuit Court, First Circuit 
Sta te of Hawai i 
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5 AMP L E 

STATE OF HAWAII 

HAWAII PAROUNG AUTHORITY 

NOTICE OF HEARI~G AND RIGHTS AND REQUEST FOR LEGAL COUNSEL 

To: BUTCH, 000-00-0000 

You are hereby notified that the Hawaii Paroling Authority will, on_.-.:.F..::e:..::bc:...r.,:cua:::r,.,y<-.:::5CJ., ______ _ 
19-Bl., at Hawaii State prj son at g·Oo a .m. hold a hearing based on: 

Crlme(s): Cr. II: 

Robbery, First Degree XXXXX 

[] For fixing of minimum term of imprisonment 

o For refixing of minimum sentence and setting of parole heretofore tentatively set effective ____ _ 
_______________ , 19 __ . The reason(s) for reconsideration are as follows: 

o For parole consideration. You shall prepare a parole plan, setting forth the manner of life you intend to lead 
if released on parole, including specific information as to where and with whom you will reside and what 
occupation or employment you will follow. The parole staff shall render reasonable aid to you in prepara
tion of your plan and in securing information for submission to the Hawaii Paroling Authority. 

You are hereby advised of your rights to: 
I. Consult with any person(s) you reasonably desirc; 
2. Be assisted and represented by counsel prior to and during your hearing; 
3. Have counsel appointed for you if you so request and cannot afford to retain counsel on your own; 
4 .. Appear in person and be heard; 
5. Waive any of the above rights. 

Having received the above Notice of Hearing and Rights and Request for Legal Counsel and having read or 
had it read and explained to me, I fully understand it. 

The following are my decisions on my rights to the above-mentioned hearing: 

I. I will obtain legal counsel of my own choosing. 0 Yes I2S No 
2. I wish to have assistance in acquiring legal services as I am not able to afford a lawyer on my own. 

18 Yes 0 No 
3. I consent to have the Hawaii Paroling Authority release all pertinent information to my legal counsel. 

18 Yes 0 No 
4. With knowledge that this is my right, I wish to personally appear at the hearing. ~ Yes 0 No 
5. I will have my Legal Counsel appear in my behalf. 181 Yes 0 No 

BUTCH January 9. 1981 
(lnrMit'. ~n!.ftm) (cialcJ 

WAYNE WITNESS January 9. 19S1 
(ciltc) 

DSSH '001 IRrv. 9179) 
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Circuit 

First 

SAI~PLE 

STATE OF HAWAII 

HAWAII PAROLING AUTHORITY 

NOTICE AND ORDER FIXING MINIMUM TERM(S) OF IMPRISONMENT 

In the Matter of __ ....:B:::::U:...:..T=CH~._O:..:O:.:O....:-O:..:O:--.::;OO:.:O:;,O=::--____ ~ __ _ 
" Pn""", 

HAVING been duly convicted and sentenced as follows: 

Conviction 
Date 

10/08/80 

Offense & Criminal Number 

Robbery. First Degree. 
Cr. No. XXXXX 

Sentence 
Date 

10/08/80 

Maximum 
Sentence 

20 

• it You are hereby notified that following a Hearing on February 5. 1981 
is the order of the Hawaii Paroling Authority that minimum term(s) of imprisonment is fixed as follows: 

Offense & Criminal Number Minimum Term 

Robbery. First Degree. Cr. No. XXXXX 10 years 

DATED: Honolulu. Hawaii, State of Hawaii, March 2. 1981 

HAWAII PAROLING AUTHORITY 

PETER PAROLE 
Chairman 

I do hereby cenify that the foregoing is a full, true and correct 
copy of the original on me. 

BRAD BOARD 
Executive Secretary 

I certify that a true and correct copy of this document was served to the prisoner on -------
19_. by 0 Mail 0 Personal service. 

Agency 

DSSH ~OO2 (11/781 
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D. 

DEFINITIONS 

ACCUSED: person charged with a crime; also known as the defendant. 

ACQUITTAL: a release or discharge from a criminal charge by a court 
of final jurisdiction, usually upon a finding of IInot guiltyll by a 
jury or judge. 

ADJUDICATION: a process by which a court determines whether a 
defendant is guilty of a crime. 

ADMISSIBLE EVIDENCE: evidence that is pertinent and proper for 
consideration in reaching a decision. 

AFFIANT: a person making an affidavit. 

AFFIDAVIT: a written statement sworn to before a. notary or officer 
of the court. 

ALLEGATION: a statement made by a party who claims it can be proved 
as a fact. 

APPEAL: the legal procedure by which a lower court decision is 
brought to a higher court for review. 

APPELLANT: the party who appeals a decision of the trial court. 

APPELLATE COURT: a tribunal empowered to hear arguments pro and 
con, concerning the decisions on questions of law made by a lower 
court. The appellate court has the power to affirm, reverse, or. 
remand the origina1 decision for retrial. 

APPELLEE: the party against whom the appeal is taken, i.e., the 
party that prevailed in the lower court. 

ARRAIGNMENT: a formal proceeding in which the defendant in a 
criminal case is called before the court and informed of the 
offense he or she is charged with. The defendant is then asked 
to plead IIguiltyli or II no t gUilty.1I 

ARREST: the legal apprehension and restraint of a person for the 
pur-pose of charging the person with a crime. A person can also be 
arrested for inVestigation in some circumstances. 
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ARREST l~ARRANT: a 1 ega 1 document issued by the court authori zing 
the police to arrest someone. 

ATTORNEY: a graduate of a law school~ admitted to practice before 
the courts of a jurisdiction. The attorney's job is to advise, 
represent, and act for the client. 

BAIL: an amount of money set by the court which must be posted or 
pledged prior to the release of a person accused of a crime. Bail 
is intended to assure the defendant's presence in court. Bail can 
be of two types, cash or surety. A surety bond indicates that a 
10% premium was paid to a bondsman who guarantees the amount of the 
bond to the court. This 10% is not refundable to the defendant. . 
A cash bail indicates the full amount of the bond was posted by the 
defendant in cash with the clerk of the circuit court. This money 
is totally refundable after disposition of the case, regardless of 
the outcome. 

BAIL REDUCTION: an act by a judge to reduce the bail required to be 
posted to secure release from jail. 

BAILIFF: a person appointed by the court to keep order in the court
room and to have custody of the jury. 

BEING DULY SHORN: having taken an oath; bound bYew oath. 

BENCH WARRANT: order issued by a judge for the arrest of a person-
the accused, a witness, or other participant in a judicial proceed
ing--who failed to appealr in court as required. It may also be for 
the arrest of the accused as a result of a charge or indictment filed. 

BEYOND A REASONABLE DOUBT: the degree of certainty required of a 
juror to detennine the 9uilt of a criminal defendant. 

BILL OF PARTICULARS: a document intended to inform the defense of 
the specific occurrrences intended ~o be investigated in the trial 
and to limit the course of the evidence to the particular scope of 
the inquiry. 

BOND: Bail Bond. See BAIL above. 

BONDSt4AN: the individual who arranges for the defendant in a 
criminal case to be released from jail by posting a bail bond. 

BOUND OVER: an expression used to indicate the changing of juris
diction, such as when a felony case is transferred to the circuit 
court by a district court judge. 
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BRIEF: a statement of the facts and legal arguments governing a 
case, written from the perspective of the litigant presenting this 
document. 

BURDEN OF PROOF: the requirement of affirmatively proving a fact 
or facts in dispute in a case. For instance, the prosecutor is 
responsible for producing the evidence and proving "beyond a 
reasonable doubt" the guilt of the defendant. 

CALENDAR: a da;lj' register of cases to appear before the court, 
generally indicating the name of the defendant, the charge, whether 
or not the individual is incarcerated, and the names of the prosecu
ting and defense attorneys. It is prepared by the clerk of the court, 
and is sometimes called a docket. 

CAPITAL CRIME: a crime in which the possible sentence is death. It 
has also been ihterpreted to mean a life imprisonment case where 
capital punishment is prohibited. 

CHAIN OF CUSTODY: a foundational requirement satisfied by tracing 
the whereabouts of an object, offered as evidence, to establish 
the improbability that the item had either been exchanged with 
another or had been contaminated or tampered with. Such objects 
include items stolen in a theft, the pistol used in a murder, nar
cotics sold in a drug case, and so forth. 

CHANGE OF VENUE: the removal of a case begun in one place to another 
location for trial. It is used when the defendant cannot obtain a 
fair trial in the county \'!here the crime was committed. 

CHARACTER EVIDENCE (of Defendant): evidence of the accused's charac
ter or a trait of character is not admissible to show that he acted 
in conformity \</ith such character or a trait of character. It is, 
however, admissible where it will help to prove facts that are of 
consequence to the action such as proof of motive, opportunity, 
intent, preparation, plan, knowledge, identity, modus operandi, or 
absence of mistake or accident. 

CHARGE: the accusation outlining the nature of the crime(s) the 
suspect allegedly committed. Generally, the charge is contained in 
an indictment or complaint or stated orally. 

CHARGE TO THE JURY: instructions given by the judge to the jury on 
the principles of law the jury should apply to the facts of the 
case to return a verdict. Also known as instructions. 

CIRCUMSTANTIAL EVIDENCE: evidence of an indirect nature. 
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COMMON LAW: the system of jurisprudence that originated in England 
and was later developed in the United States, which is based on 
judicial precedent rather than legislative enactments. Originally 
based on the unwritten laws of England, the common law is "generally 
derived from principles rather than rules; it does not consist of 
absolute, fixed, and inflexible rules, but rather of broad and com
prehensive principles based on justice, reason, and common sense." 
Also called "case law." 

COMPLAINANT: the victim of a crime who brings the facts to the 
attention of the authorities. 

CONCURRENT SENTENCES: where the defendant, after being convicted 
for more than one crime, is permitted to serve all of the sentences 
at the same time even though more than one sentence has been imposed. 

CONFESSION: an oral or written admission of guilt made by the 
accused; not admissible against the defendant at trial unless the 
state demonstrates that it was voluntarily made and, if applicable, 
was made after the defendant was given +he Miranda warnings. Other 
incriminating statements must also be sh.;"" to be voluntary and in 
accordance with the requi rements of Mi ra"~\'" 

CONSECUTIVE SENTENCE: when the defendant is required, after being 
convicted and sentenced for more than one crime, to serve the 
second sentence after completion of the first. 

CONSOLIDATION: the act of joining together two or more charges or 
defendants for a single trial. 

CONTEMPT OF COURT: any act calculated to embarrass, hinder, or 
obstruct a court in the administration of justice or calculated to 
lessen its authority or dignity. 

CONVICTION: a judgment of court, based on the verdict of the 
trier-of-fact (usually a jury), or upon a plea of guilty, that the 
defendant is guilty of a criminal offense. 

CORAM NOBIS: a common law writ usually issued by a court pursuant 
to a request by a defendant claiming that the judgment against him 
was based upon an error of fact not appearing in the record. Through 
the writ, the court which entered the judgment is allowed to re
consider and correct its judgment. To illustrate, the writ may be 
used by a defendant who is convicted, who exhausts all his appeals, 
and who serves a sentence. Later, upon discovery of new evidence, 
he is able to establish that the judgment of conviction should be 
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corrected, and through the writ, the court is able to make such a 
correction. 

CORPUS DELICTI: the body of a crime. The substantial fact that 
a crime has been committed. A person who confesses to a crime cannot 
be convicted without proof that the crime actually occurred. 

CORRECTIONAL INSTITUTION: a term given to a prison, jail, or other 
facility based upon the premise that those incarcerated can be 
"corrected" or rehabil itated. 

CORROBORATING EVIDENCE: evidence supplementary to that already 
given and tending to strengthen or confirm it. 

COURT: a chamber or other room where trials and other judicial 
hearings take place. A court is presided over by a judge, who is 
sometimes referred to as lithe court." 

COURT CLERK: an individual who keeps a running record of the court's 
activities each day and records future dates for the judge's calen
dar. This person is in charge of all case files for each day. 

COURT OF APPEALS: see APPELLATE COURT. 

COURT OF RECORD: a court whose proceedings are permanently 
recorded; this court generally has the power to fine or imprison 
for contempt. 

COURT REPORTER: a court official in charge of making a permanent 
record of all activities occurring in the court. 

CRIME: any act that the legislature has determined to be punishable 
by imprisonment and, hence, prosecutable in a criminal proceeding. 

CROSS-EXAMINATION: the questioning by a party or his attorney of 
the opponent's witness; follows the direct examination. (See 
SCOPE OF CROSS-EXAMINATION.). 

DEFENDANT: the person charged in a criminal action; also the accused. 

DEFERRED ACCEPTANCE OF GUILTY PLEA (DAGP): a procedure where a 
defendant's plea of guilty to a charge is not accepted by the judge. 
An investigation, similar to a pre-sentence investigation, is usually 
first completed. The judge can then accept the plea or place the 
defendant on DAGP status, which is like probation. If the defendant 
complies with the terms and conditions of the DAGP statt-/, all 
charges will be dismissed. This type of plea is usually reserved 
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for young, first offenders, and must be made prior to commencement 
of a trial. 

DETERMINATE SENTENCING: imposition of a sentence where the exact 
term of defendant's incarceration is fixed by the court or as 
required by law. 

DIRECT EVIDENCE: proof of facts by witnesses who saw the acts done 
or heard the words spoken, as distinguished from circumstantial 
evidence, which is called indirect evidence. 

DISCOVERY: modern pre-trial procedures by which one party gains 
information concerning the evidence held by the adverse party. 

DISMISSED WITH PREJUDICE: an action taken by the court in certain 
circumstances in which the charges against the accused are dismissed 
and the state is prevented from refiling charges. 

DISMISSED WITHOUT PREJUDICE: an action by the court dismissing one 
or more charges against the defendant, but allowing the state to 
refile the charges later. 

DISPOSITION: the outcome of a case. 

DOCKET: see CALENDAR. 

DOUBLE JEOPARDY: a common law and constitutional protection pre
venting the government from prosecuting a person twice for the 
same charges. 

DUE PROCESS OF LAW: law in its regular course of administration 
thro~gh the courts of justice. The guarantee of due process 
reqUlres that every person has the protection of a fair trial. 
Many judicial decisions help define the procedural and substantive 
protections embodied in the notion of "due process of law." 

EVIDENCE: the information offered to the court or jury to prove 
something. 

EXCLUSION OF WITNESS RULE: an order of the court requiring all 
witnesses who may testify for either party to be excluded from the 
courtroom until they are called to testify. These witnesses are 
admonished by the judge not to discuss the case of their testimony 
with other witnesses or persons, except attorneys. 

EXHIBITS: documents or other tangible evidence. 
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EX PARTE: refers to a judicial proceeding that is held or a judicial 
order granted at the instance and for the benefit of one party only 
without notice to, or a contestation by, any person adversely , 
interested. 

EXPERT EVIDENCE: testimony given in relation to some scientific, 
technical, or p~ofe~sional matter by experts, i.e., persons qualified 
to spe~k.au~horl~atlvelY bY,reason of their special training, skill, 
or famlllarlty wlth the subJect. Experts can testify only on 
matters that are beyond the comprehension or experience of ordinary 
citizens. ' 

EXTRADITION: the process of returning a fugitive from one state 
or country to another, usually so that the fugitive can be put 0;'1 
trial. 

FELONY: any criminal offense that carries a sentence of more than 
one year in jail. 

GRAND JURY: a body of citizens that hears evidence against a person 
suspected of a crime and decides if probable cause exists to charge 
the suspect formally. 

GUILTY: a plea accepting guilt or a verdict indicating that the 
prosecution has met its burden of proof. 

HABEAS CORPUS: a writ requiring that a person be brought before a 
court to detetmine whether that individual is being held legally; 
usually used to challenge a ruling made by the trial court on a 
question of law. 

HEARSAY: evidence not based upon a witness's personal knowledge but 
rather on information the witness obtained from someone else. 

HUNG JURY: a jury unable to agree unanimously on whether to convict 
or acquit a defendant. 

IMMATERIAL EVIDENCE: evidence that has no bearing upon the issues. 

IMMUNITY: a protection from a duty or penaHy, e.g., immunity from 
prosecution granted a witness to encourage answers to questions the 
witness might otherwise refuse to answer on Fifth Amendment grounds. 

IMPANELLING: the process by which potential! jurors are selected and 
sworn as jurors. 

IMPEACHMENT OF WITNESS: an attack on the credi bil ity of a witness. 

INADMISSIBLE EVIDENCE: evidence that cannot be admitted or received 
at a hearing or trial because it is immaterial, irrelevant, incompetent, 
or for some other reason. 
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INCARCERATED: jailed; imprisoned. 

INCOMPETENT: refers to persons whose testimony is not admissible 
because of either mental incapacity, immaturity, lack of proper 
qualifications, and so forth. This tenn is sometimes used to 
describe a defendant, who, because of a physical or mental 
disease, disorder, or defect, lacks the capacity to assist his 
lawyer in preparing a defense or to understand the nature of pro
ceedings against him. 

INDETERMINATE SENTENCING: imposition of the maximum sentence 
allowed by law with the exact term determined by the Hawaii Paroling 
Authority based upon the individual case. 

INDICTMENT: a document prepared by a grand jury formally charging 
a person with a crime. Also called a true bill. 

INDIGENT: a person unable to afford an attorney. 

INFORMATION: a sworn affidavit charging a person with a crime based 
on facts supplied to the state attorney. It is signed by the prost
cutor and has the effect of an indictment. In Hawaii, it is called 
a complaint. 

INJUNCTION: a court order that prohibits a person from doing or 
from not doing certain acts. 

INSANITY: a term loosely used to refer to the degree of mental dis
order, defect, or disease that relieves a persoll of criminal responsi
bility of his or her actions. 

INSTRUCTION: direction given by the judge to the jury prior to their 
deliberation, informing them of the law app"Jicable to the facts of 
the case before them. 

IRRELEVANT EVIDENCE: evidence that does not tend to prove or disprove 
any of the facts in issue in a hearing or trial. 

JAIL: a facility where those convicted of a crime, usually a mis
demeanor, or those awaiting trial, are incarcerated. 

JUDGE: a public official appointed to hear an~ decide cases in a 
court of law. 

JUDGMENT: the official and authentic decision of a court. 

JUDGMENT OF ACQUITTAL: a decision by the court that the prosecution 
has failed to introduce sufficient evidence that, if believed, would 
entitle a trier-of-fact to find beyond a reasonable doubt that the 
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defendant committed the crime charged. This decision, usually 
requested by the defendant, can be made either at the end of the 
state case, or th~ end of the presentation of all the evidence. 

JUDICIAL NOTICE (OF ADJUDICATIVE FACTS): the act by which the court, 
at a hearing or trial, finds as proved, without requiring the pro
duction of evidence, facts that are not subject to reasonable dispute 
in that they are either (1) generally known within the territorial 
jurisdiction of the trial court, or (2) capable of accurate and 
ready determination by resort to sources whose accuracy cannot 
reasonably be questioned. Examples include geographic facts, scien
tific data, historical events, and so forth. 

JURISDICTION: the legal authority of a court over the defendant or 
the subject matter of the dispute. 

JURY: a panel of persons (usually twelve) selected according to law 
and sworn to evaluate the evidence presented to them and determine 
the truth of the matter in dispute. 

JUVENILE: one who has not yet reached legal age as prescribed by 
law; in Hawaii, under the age of eighteen. 

LAY THE FOUNDATION: a party seeking to have evidence admitted must 
often first IIlay a foundation ll to the court's satisfaction byestab
lishing certain preliminary facts relating to the evidence. Such 
preliminary facts might include the actual and personal knowledge, 
competency, or expertise that allows a person to testify as a 
witness, the voluntariness of a confession, or the authenticity of 
a document or exhibit. To illustrate, before a person may testify 
about observing what happened during an alleged crime, a foundation 
must be laid that the person was actually an eyewitness and thus 
had personal knowledge about the crime. In the same way, before a 
person may testify as an expert, the foundation must be laid and 
the court must be satisfied that the person is qualified by knowledge, 
skill, training, education, or experience, as an expert in the area 
about which he seeks to testify. Unless the preliminary facts are 
established, that is, the foundation is laid, that the person was 
an eyewitness in the former case, or is an expert, in the latter, 
the person's testimony will not be admitted into evidence. 

LEADING QUESTION: a question that instructs or suggests to a 
witness how and what to answer by putting words into the witness's 
mouth to be echoed back; this type of question is prohibited on 
direct examination. 

MANDAMUS: a writ that issues from a court of superior jurisdiction, 
directed to a public official, commanding the performance of a parti
cular act. 
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MIRANDA RULE (warnings): the requirement that a person receive 
warnings relating to the right against self-incrimination (right to 
remain silent) and the right to the presence and advice of an 
attorney before any custodial interrogation by law enforcement 
officials takes place. Custodial interrogation involves questioning 
initiated by law enforcement officers after a person has been 
taken into custody or otherwise deprived of freedom of action in 
any significant way. Statements and evidence obtained in violation 
of this rule are not admissible in the defendant's criminal trial 
and are grounds for a federal constitutional challenge to any 
conviction obtained thereby. The Supreme Court rule was enunciated 
in Miranda v. Arizona. 

MISDEMEANOR: an offense that authorizes a maximum sentence of up to 
one year in jail. 

MISTRIAL: a trial that has been terminated and declared void prior 
to the jury's returning a verdict (or th;: judge's declaring a verdict 
in a non-jury trial) because of some extraordinary circumstance 
(such as death or illness of a necessary juror or failure of the 
jury to agree on a verdict), or because of some fundamental error 
prejudicial to the defendant that cannot be cured by appropriate 
instructions to the jury. A mistrial usually creates the necessity 
of a new trial before a different jury unless the,circumstance or 
error was so prejudicial that the charge must be dismissed with 
prejudice. 

MITIGATING CIRCUMSTANCES: facts that do not constitute a justification 
or an excuse for an offense, but which may be considered as reducing 
the degree of culpability. 

MITIGATION: a reduction or lessening of a penalty or a punishment 
that may be imposed by the court. 

MITTIMUS: an order issued by the court and directed to the sheriff 
or othe't' police officer commanding him to convey the defendant to 
j~il or prison until trial, or if convicted, to serve his sentence. 

MOTION: an application to the court requesting something. Motions 
may be made orally, or, more formally, in writing. 

NOLLE PROSEQUI: a formal entry upon the record by the prosecution, 
with the court's consent, by which it declares that it "will not 
further prosecute" the case ei ther as to one of the counts or a 11 of 
the counts. 

NOLO CONTENDERE: a plea in a criminal offense, indicating that the 
defendant neither admits nor denies the charges, but does not contest 
the facts of the case. The judge treats the defendant as guilty for 
all other purposes. The real effect is that it is not an admission 
for the purpose of determining civil liability. 
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NOT GUILTY: a plea by accused denying guilt or a verdict indicating 
that the prosecutor failed to meet its burden of proof. 

OBJECTION: an expression of disapproval to the form or content of 
a question asked by opposing counsel. The judge will rule on the 
validity of the objection. An objection can also be made against 
tangible evidence or conduct of opposing counsel. 

OFFENSE: the violation of any criminal statute. 

OFFER OF PRODF: when a judge makes a ruling excluding evidence, the 
party seeking to have the evidence admitted into evidence makes an 
"offer of proof'" to the court. Thi s statement appri ses the court of 
the nature of the alleged error in its excluding the evidence and of 
the corrective action sought. For example, in the case of testimonial 
evidence, the party states on the record what the witness would say if 
permitted to answer the question, and what is expected to be shown 
by the answer. There are two reasons for such an "offer of proof. II 

First, it permits the trial court an opportunity to consider further 
the claim for admissibility. Second, the appellate court, if it 
later reviews the case, may then be able to decide whether the 
exclusion of evidence affected the substantial rights of the party 
offering the evidence. 

OPINION EVIDENCE: evidence of what t.he witness thinks, bel ieves, 
or infers in regard to a fact in dispute, as distinguished from personal 
knowledge of the facts; generally not admissible except in the case 
of experts. 

OPINION OF THE COURT: statement of a judge explaining the reasons 
for a'-decision. 

OVERRULE: term used when the court denies a point raised to the court, 
such as in "objection overruled." 

PARDON: power of the Governor to relieve a convicted person from the 
legal consequences of the conviction. 

PAROLE: the release of an inmate from prison by the Hawaii Paroling 
Authority prior to expiration of a sentence of incarceration on condi
tion of future good behavior. The parolee remains under the supervi
sion of the Paroling Authority until the term of the parole expires. 
It is a rehabilitative program that is designed to reduce the expenses 
of incarceration provided that there is good reason to believe the 
parolee can make a successful reentry into society. 

PEREMPTORY CHALLENGE: in the selection of a jury, each side has a 
right to a fixed number of peremptory challenges that can be used to 
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prevent the seating of unwanted potential jurors. No reason need 
be given for the exercise of such a challenge. 

PERJURY: the offense of giving false testimony under oath. 

PETTY MISDEMEANOR: in the penal code, an offense that authorizes 
a maximum sentence of 30 days in jail and a $500 fine. Otherwise, 
any offense that authorizes a maximum jail sentence of less than 
one year. 

PLEA: the defendant's response to the prosecution's charges. 
A defendant may plead "guilty," "not guilty," or "nolo contendere." 

PLEA BARGAINING: negotiations between the defense and the prosecution 
to resolve the dispute without a full trial. Examples of plea bar
gaining include: 

a. In a multi-count case, the prosecution may abandon certain 
counts in exchange for the defendant's plea of guilty to 
the ~emaining counts. 

b. A negotiation whereby the defendant would plead guilty to 
a charge in exchange for the prosecution's agreement to 
recommend a definite sentence to the court. 

c. A negotiation between the prosecutor and defense counsel 
whereby the defendant would plead.guilty to a lesser charge. 

POLLING THE JURY: a practice whereby the jurors are asked individu
ally whether they assented and still assent to the verdict. 

PRELIMINARY HEARING: a hearing held before a district court judge 
to determine whether probable cause exists to believe that a crime 
was committed and that the defendant committed the crime. 

PREPONDERANCE OF EVIDENCE: proof which would lead the trier-of-
fact to find that the existence of the contested fact is more probable 
than its nonexistence. This standard is used in civil trials and 
even in criminal trials when, for example, the defendant asserts 
an affi rmati ve defense. It is a lo\\'er burden of proof than that of 
proof beyond a reasonable doubt. 

PRE-SENTENCE INVESTIGATION: a thorough background investigation 
(taking into account socio-economic and environmental factors) ordered 
by the court prior to adjudication and sentencing for the purpose of 
determining the appropriate disposition. It is conducted by a 
probation officer. 

PRE-TRIAL DETAINEE: a term referring to defendants in custody await
ing trial, or on occasion, awaiting the filing of charges: 
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PRE-TRIAL RELEASE: a program that accepts responsibility to see 
that a defendant appears in court usually without posting bond. 
The defendant must keep in contact with the pre-trial release 
counselor assigned (if one is assigned). 

PRIMA FACIE CASE: evidence presented by the prosecution that, if· 
believed, is sufficient to prove beyond a reasonable dou~t each 
element of the crime. If the prosecution has not establlshed a 
prima facie case, the court will grant the defendant's motion 
for judgment of acquittal (MJOA). 

PRISON: a facility where those convicted of felonies are incar
cerated. 

PROBABLE CAUSE: the existence of facts and circumstances within 
one's knowledge which would cause a person of reasonable caution 
to believe that a crime has been committed (in the context of an 
arrest) or that property subject to seizure is at a designated 
location (in the context of a search and seizure). Probable cause 
is required at the time of the arrest or search and may not be 
created by the fruits of a successful search and seizure. 
Probable cause is also a determination by a district court judge 
or grand jury that there are facts and circumstances which would 
cause a reasonable person to believe that a crime has been 
committed and that the defendant committed the crime. 

PROBATION: a procedure whereby a defendant, found guilty of a.crime 
upon the verdict or plea of guilty, is released by the court wlth
out imprisonment, subject to conditions imposed by the court and 
under the supervision of a probation officer. A violation of 
probation can lead to revocation of probation and the imposition 
of a prison sentence or a modification of the probation conditi?ns. 
The defendant may be sentenced to jail as a condition of probatlon. 

PROBATION MODIFICATION: formal court proceeding initiated by the 
defendant through his attorney or by the probation officer to add 
or delete certain conditions of a defendant's probation. 

PRO SE: a Latin expression referring to a defendant that acts as 
his or her own attorney. 

PROSECUTOR: a government attorney whose duty is to prosecute persons 
accused of crimes. 

PUBLIC DEFENDER: a member of the Office of the Public Defender who 
is appointed by the court to represent indigent defendants. 
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QUASH: vacate or void the ind~c~ent or subpoena because the docu
ment or procedure used to obta1n 1t was defective. Now an obsolete 
term in Hawaii. 

qUESTION OF LAW: disputed legal issues generally left for the 
judge to decide. 

~~:U!~~~~nc:v ~~e~~= ~~~!r eX~dl a i nsGaway, refutes, or contradi cts 
Sl e. enerally refers to evidence 

~~~~~nted by the prosecutor after'the defense has completed its 

RECIDIVISM: habitual criminal activity; a ·d 
of any type of crime. reC1 ivist is a repeater 

REDIRECT EXAMINATION: follows ~ross-examination and is exercised 
by the party who first examined the witness. 

~~~A~;~~I~Ii~~yO~fW~T~f~~~ss t~~o:~tt~:t~~~~mpting to r:-establish 
or w~ose.character has been attacked or dis~r~~~tebdeedn l~peached 
exam1nat10n. unng cross-
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REVOCATION HEARING: a formal courtroom pr'oceeding initiated by a 
probation officer to determine whether the terms of probation have 
been violated. Juries are not impanelled for these hearings. The 
accused probationer does, however, have the right to an attorney. 

RIGHT OF CONFRONTATION: the Sixth Amendment to the federal consti
tution provides that lIin all criminal prosecutions, the accused 
shall enjoy the right ... to be confronted with the witnesses 
against him.1I Article I, Section 14, of the Hawaii Constitution 
is in accord. The right to confront adverse witnesses includes the 
accused's right to be present at every stage of the trial as well 
as the right to cross-examine adverse witnesses. 

SCOPE OF CROSS-EXAMINATION: limiting the scope of cross-examination 
to the subject matters raised on direct examination, and those deal
ing with credibility of the witness, is the traditional rule in 
evidence. The court, moreover, has traditionally had discretion 
to permit cross-examination into matters should the interests of 
justice so require. To illustrate, a prosecution witness testifies 
that she saw the defendant at the scene of the crime shortly after 
it occurred. During cross-examination, the defense attempts to ask 
questions that would show that (1) bad feelings existed between the 
witness and the defendant, and that (2) the witness has had a child 
out of wedlock. The judge rules that question (1) is valid because 
it concerns the credibility of the witness--that is, her testimony 
might be colored by a personal grudge against the defendant; and 
that question (2) is objectionable because it goes beyond the scope 
of subject matters raised on direct examination and is otherwise 
not admissible. 

SEARCH AND SEIZURE: the police practice of searching for and then 
seizing evidence useful in the investigation and prosecution of a 
crime. Searches and seizures are constitutionally limited by the 
Fourth and Fourteenth Amendments to the United States Constitution 
and by provisions in the state constitution, statutes, and rules 
of court. A search and seizure must be reasonable. The police 
usually must have probable cause to believe that the item searched 
for was involved in criminal activity and will be located at the 
place to be searched. Except in certain carefully defined lIexigent 
circumstances,1I police must present this evidence to a judge to 
obtain a search warrant prior to the search and seizure. 

SEARCH WARRANT: an order issued by a judge permitting police officers 
to search specified premises for specified things or persons and to 
bring them before the court. 
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SELF-DEFENSE: the protection of one's person or property against 
some injury attempted by another; the law of self-defense justifies 
an act in the reasonable belief of immediate da,nger. A person 
may not be punished criminally to the extent that he or she acted 
justifiably in self-defense. 

SENTENCE: penalty imposed on a defendant after conviction for a 
crime. 

SEQUESTERED JURY: jurors who are kept together throughout the trial 
and deliberations (or just during deliberation) and guarded f~om 
improper contact until they are discharged. Juries have been 
frequently sequestered in sensational and major trials. 

SEVERANCE: this term usually refers to the sepal"ation of the trials 
of two or more defendants, named in the same indictment or informa
tion, or to separation of charges for the same defendant, normally 
tried together. It;s a useful device especially where some 
prejudice might arise to one or more of the defendants if they or 
the charges were tried during the same trial. 

SPEEDY TRIAL: a right of the accused, secured under the Sixth 
Amendment to the federal constitution and Article I, Section 14, 
of the Hawaii Constitution, that his or her trial will be conducted 
according to fixed rules, regulations, and proceedings of law, free 
from unreasonable delay. 

STATE'S EVIDENCE: testimony given by an accomplice or participant 
in a crime tending to convict others; as in, to "turn state's 
evidence." 

STATUTE: any law passed by a legislative body. 

STATUTE OF LIMITATIONS: any law that fixes the time within which 
the state must prosecute a defendant or else be thereafter barred 
from prosecuting the person for that particular crime. 

STIPULATION: an agreement by attorneys on opposite sides of a case 
as to any matter pertaining to the proceedings in a trial. It is 
not binding unless assented to by both parties and approved by the 
judge. 

SUBPOENA: a court order requlrlng a witness to appear and give 
testimony before the judge. 

SUMMONS: a written order issued by a judge ordering a person to 
appear at a certain time and place to answer charges or questions. 

SUSTAIN: to support, e.g., the judge "sustained" the objection 
because he found the question to be invalid. 
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TESTIMONY: evidence presented by a witness under oath. 

TRANSCRIPT: the official and verbatim recordation of proceedings 
in a trial or hearing. 

TRIAL: the formal judicial proceeding through which criminal and 
civil disputes are adjudicated. 

VENIREMEN: members of a panel of jurors. 

VENUE: synonymous with "placE. of trial." 

VERDICT: the formal and unanimous decision of a jury, reported to 
the court and accepted by it. 

VIOLATION: an offense that carries no jail ~ime ~ut ~ay be . 
penalized by a fine not exceeding $500. A vlolatlon lS not consldered 
a crime. 

VOIR DIRE: a French phrase, usually translated as.to ~peak the 
truth. A voir dire examination refers to the examlnatlon.by the. 
judge or by the attorneys of prospective ~uro~s to deter~lne thelr 
qualification for jury service, to determlne lf caus~ ex~sts to . 
challenge (or excuse) particular jurors, and t~ provl~e lnformatlon 
about the jurors so that the parties can exerClse thelr peremptory 
challenges. 

WAIVER: an intentional and voluntary abandonment of some known 
right. In general, a waiver may either result from an expres~ 
agreement or be inferred from circumstances, but courts ~ust lndulge 
every reasonable presumption against the loss through walver 0: 
constitutional rights. Examples: Waive jury; Waive speedy trlal; 
Waive preliminary hearing. 

WARRANT: a written document issuep by the judge authoriz~ng a police 
officer to make an arrest, IJlake a search, or carry out a Judgment. 

WORK FURLOUGH: a program allowing inmates of jailor prison to 
leave their place of incarceration during the day and seek employ-
ment. 

WRIT OF PROHIBITION: an order by a court to prevent an action by 
a lower court or governmental official. 
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