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Chapter I 

Introduction· 

This manual has been prepared by the Antitrust Unit of 

the Virginia Offic~ of Attorney General for investigators 

of 

to 

the Virginia Departmen~ of state Police. Its purpose is 

introduce State Police investigators to the antitrust laws 

and explain how the antitrust'laws can aid in the overall' 

criminal law enforcement effort. Upon reading this manual, 

we tpink that you will feel, as we do, that use of antitrust 

remedies can provide worthwhile support to mor~ traditional 

methods of criminal law enforcement. 

The .manual is divided into five chapters. The f:i;.rst, an 

introduction, explains the relevance of antitrust laws to,you 

and your work, and ,sets f~rth the staffing of the Attorney 

Generalis Antitrust Unit. Chapter II discusses the history 

cation of antitrust principles. ,Finally, Ch~pter V discusses 

Virginia statutes,which are relevant to 'investigatory work~. 
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White-Collar Econqmic Crime 

, Violation of the antitrust laws is' olne ,type of white-collar 
1 

economic:: crime. Although it is difficul,t to define precisely 
. , 

what cr"!J.stitutes illegal . "white-collar" a,ctivities, Assistant 

~ttorney General Thornburgh of the United States Department of 

Justice's criminal Division has noted tha,t all types have one 

or more of the following characteristics: 

1. The illegal activity is frequent~ly committed by 

persons of respectability and high social. standing; 

2.. The illegal acti vi ty often OCCUI'S in connection with . 

and duri~g the course of the defendant's otherwise legitimate 

occupation; and 

',' 

3. The illegal activity is normall~r non-violent in nature 
. . 2 

,and carried out through deceit, concealmetnt or breach of trust. 

Based on these characteristics I acti.vi ties such as commercial 
. ' 

and official bribery, price fixing and ot:her antitrust violations, 

consumer fraud, and secur~ties fraud cert~ainl:-Y fall within the 

,,:;/~\.~::,:::~,: .< ..... 's'~~pe of illegal;. whit~-c~llai: ·econ6mic·-ac~ti.vi·ty·" ,.:': '.:' .. :;". . ':~:]:'~<:',~"': 
'" -' .},;. " . ":' ~: : ": . . :~, , .. ' :,'::; i"c;,< ~ ""f.:c ":';!/ ,t, ;·::,~'~~f:,':":j;!:: \;f!::;".'X{.::T·:'~P' :>;;'i~f~1:':~: 

c. 

1. As is discussed in' Ch'apter II ~ viClla~ion of the . federal (.,:OJ. 

, , 
, .' 

Sherman Antitrust Act, 15 U.S.C. §§l & 2 (1975) is a federal 
felony. The Virginia Antitrust Act, Va. Code §§ 59.1-9.1 
through -9.17 (Cum. Supp ... 1977), however" provides only civil ·'>t, 

remedies. Civil remedies often are of great aid in pursuing 
traditionally criminal activities. See the book given you, 

'National Association of Attorneys General, The Use of Civil 
Remedies in Organized-Crirne Control (1977).--- -----

2. Address by Richard L. Thornburgh, Annual 'Meeting of 
the Fed~ral Bar Association, Sept. 16, 1976. 
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The economic impact of white-collar activities is extremely 

significant.. The united States Chamber of Commerce estimated 

that in 1974, the cost of such behavior to the nation~s citizenry 
3 

excluding price fixing was almost $42 billion. When pricE7 fixing 

and other antitrust violations are included, these costs becomes 

astronomical. 

Perhaps economic crime has been best described by the National 

District Attorneys Association: 

"Economic crinte can be defined simply. It is 
lying, cheating and stealing. It is really nothing 
more and it i~ rarely anything less. Economic crime 
is, at times, highLy sophisticated and incredibly 
complex and it is, at times, brutally simple in 
plan and execution. .: 

"Economic crime is chameleonlike: its varia
tions are infinite. It feeds on avarice and gulli
bility as welL as innocence. Deceit is its hallmark 
and monet~ry gain its motive. 

"Economic criminals are planners: some are 
master planners. Economic crime plans can be in-

'. tricate and artful and its best I;Iractitioners are L.: ... ,.,,,,.:.c' " .' ~~~~. journeymen in the coroll".ry;art of imp~o,Visa~,. 
~~r:~'~:;r\: Y~>':,:' '.- ',," ',' "Economic' criIJlinal~. use the· raw', ~.:: as. they use-; . .:.:·'·~ 
f:;..;~.;.;;:;·:·',':'~~~"'· ~ .. ' " ,~":, ; •. : business custonr"ana practice .:.. .. :.. to'their advantage.... ' 
~ The best schemes remain buried deep within an 

.1 statements. These paper trails are difficult to 
follow, let alone-find. 

•.. ";"~'''. 
'," '. 
•• 4 ••• 

" 

.." ' 
~ ,', 

" 

. ~ '~'.~ - . 

i
: avalanche of ledgers, annual reports and registration 

l-

~ "Economic criminals are frequently" respectable" . 
','. '"; • ,*' .'" .: 

3. 

citizens and they are adroit'in covering their 
schemes and manipulations beneath that mantle of 
respectability. They skillfully exploit the talents 
of the professions, arts and sciences to lend credence 
and substance to their schemes. 

759 Antitrust & Trade Reg.' Rep. (BNA) (April 13, 1976). 
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"Economic criminals are often highly motivate~ 
and spend their considerable energies pursuing suc
cess. To that extent, they are frequently the 
admired acquaintance of honest citizens. 

"Economic criminals are, from time to time, 
glamorous and ,charming 'con' artists: more fre
quently ~ however, the:y blend with the gen¢Jral run 
of mank~nd and are ne~ther more nor less~onspicuous 
than their fellows. 

"Economic criminals are imaginative opportunists, 
quick to see advantage and fleet in exploiting that 
advantage~ they are mobile and they have learned 
to use technology £or their gain. 

"They are these things and more. -But first 
and foremost they are criminals: . they are criminals 
who often give bravura performances in the devious 
arts of lying; cheating and stealing.,,4 

Violations of the antitrust laws are only one type of 

illegal white-collar economic activity; but it is the type 

focused on in this manual., 

Relevance of Antitrust Laws to the State Police 

The GeneraL Assembly has provided that the Division of 

~ "': 
any criminal violations have occurred, are occurring or are 

5 
about to occur." Violation of the Virginia Antitrust Act 

,5. Va. Code § 5\2-8.1 (Cum. Supp. 1977). 

4 . ' -, 
\ .. 
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6 
leads only to civil sanctions'. The question arises, therefore, 

what part the Division of Investigation can and should play 

in antitrust enforcement. 

It is clear that many practices which are denominated as 

misdemeanors and felonies in Virginia are also violations of 

the Virginia Antitrust Act. These practices are discussed in 

Chapter V. There will be ~any instances wh~re both cr~~al 

pr~secution and a civil antitrust suit will be. warranted. 
, . 

Moreover, there may be ,situations where civil sanctions,may 

be the only practical remedy because of an inability to ~e~t 

the "beyond a reasonable doubt" evidentiary standard, a con .... 
8 

stitutional law problem, or some other reason •. 

The Antitrust unit.of the Attoney General's Office, which 

" 
is ~unded by a grant from the Law Enforcement Assistan~e Adminis-

tration, was established to coordinate Virginia's effor~s to. 

use the antitrust laws in attacking traditional forms.of whit~-

collar criminal activity. Thus, whe+~ a set of operative facts 

8. Advantages of the civil remedy approach are listed and 
discussed in Use of Civil Remedies, note 1 supr~, ,at 6-10 .. 
Also of interest IS National Association ~ Attornex .... Genera.l, 
Constitutional Limitations ~ the Product10n of ~entary 
Eviaence in civil Cases (1977). , 
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warranted. The philosopmy of the Antitrust Unit is that. 

there is more than one way to skin a cat. If the criminal 

case cannot be made out or otherwise provides no effective 

remedy, the antitrust laws should be used where' possible •. 

The Antitrust Unit 

The Antitrust Unit of the Virginia Office of Attorney 

Generai presently is part of the Crlminal Division and 

consists of two full-time attorneys and a paralegal. Formed 

i~ 19,76, the Unit has, responsibility for in~estigating and 

prosecuting violations of both fede~al and'st~te antitrust 

laws, and advising state agencies on trade regulation matt~rs. 

.. 

At present, one of the Unit's attor~eys; with a background 

-in civil procedure, Is in charge of traditional civil antitrust 

enforcement, \'1hile the other, with expertise in crim;inal law I 

handles novel applications of the antitrust laws to criminal 

matters. Pursuant to funding from the Antitrust'Division, 

9nit~d' S~a.tes. ~ep'artment of, Justic~,.·"·the ·~iiit"'~lill'iidd"t.wo' . . , .. :".:'~'~ ~ 
.. ~. .... . . ' . .' .: .. :". . ... ,: ...... : .... < .... ;. '.:.:.'. ;-".',;';, .......... :.~ .. :..'.-.~.::;:,..:.,: ':" ,~.~;;:., .. ;~:;;:.;:.:. , 
: att:orneys' and' two· inves;tigat.ors :to ·it:$. stat:t; ·.withln·.the-·~~xt- . ::::',' ~"';::":::.; 
. ." . . ... ' . . .. ... " <: ... ->,.:- ?:. ~)~;:y 
year. The Un1t anticipates establishing a strong: w~rk~ng ., .... -.~, " 

relationship with the State Police. " . . ... 

.... . .... :. 
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Histor.l 

Chapter II 

A General Bac~gro,und of Antitrust Legisla;tion 

in The united.States 

Wi 

The first federal antitrust statute, the Sherman Antitrust, 

Act, waS enacted by Congress in 1890, in response to the forma

tiQ~, during the mid and latter portions of the nineteenth 

century, of "trusts," or what we would today refer to as large 
, 1 

corporations. Section 1 of the Sherman Act, which except .. 
for penalties has remained ,virtually unchanged to the present, 

prohibits "[~]very contract, combination ••• or conspiracy, 
. 2 

in restraint of trade or commerce." Section 2 prohibits 

monopolization, attempts to monopolize and conspiracies to 
. 

monopolize. Today ,~ . .violation of the Sherman Act is a felony, 

punishable in the case of a corporation by a fine of up to 

one million dollars, and in 1:;he case of an individual, a fine 

of up to one hundl:sd thousand dolla,rs and up to three years 

1. 15 U.S.C. S 1 11975). 

2. 15 V.S.C. S 2 (1975). 

3. 1~ U.S.C. S 14 (1970)~ 
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discussed in Chapter III. Section 7 prohibits corporate mer-

gers \\There the, effect "may be substantially to lessen competir

tion, or to tend to create amonop'oly. II The Robinson-Patman' 
5 

Act, an amendment to the Clayton Act enacted 5.n 1936, prohibits 

. anticompetitive "price discrimination," !,.~., sales of goods of 

"like grade and quality" to different purchasers at different 

prices where the effect may be to substantially lessen ~ompeti" 

tiona Crucial here is section 2(c) of the Robinson-Patman Act, 

which provides "[tlhat it shall be up.lawful for any person, .. . . 
to pay .. • • or accept, anything of value as a comm:±,;:,~ion • .. . 
except for services rendered in'connectio~ with the sale or 

6 
purchase pf goods .... Co rt h d'tJ· .. u s ave use i4~s prov~s~on to hold .. 

/7 
bribery vi·olative of the antitrust,law;:_ 

In addition·to-federal antitrust/laws, most states have 

their own ,antitrust laws; in fact, t]llirteen states had enacted 
! 

antitrust laws by 1890, when the Shf~rman Act was passed. In 

addition, there was then, and s,till is, a body of common law' 
.. .' .." ,,~ . 

, dealingw:tth conspiracies.'in: 'rest~~i~t of '~~ad~" ' .:" -,' . •... "'~~.! .. ~';~'.,..,' ": 
. .. ~. .". ...... ~ ," .~ 

.. . ,- . ". : '.' " : .:,' ",': : ... , .. ,,' "', ::. '. '. .' . :-'. -. ' ., ',:: .,... .. :::.:~ ,.' .. ,--
Federal' antitrust la~.,s: are appli'cable onLy to conduct ' 

that is "in" or ,f substantially affects" interstate commerce. 

4. 15 U.S.C. § 18 (1970). 

5. 15 U.S.C. § l3(a) (1970). 

6. '15 U: S. c. S 13 (e) (1970). 

7. See,~, Rangen, Inc~ v. Sterling Nelson & Sons, 
Inc., 3'"5rF .. 2d 851 (9th Cir. 1965).. Bribery is dis'-Ilssed 
in Chapters III and IV. -

- 8 -
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The federal laws ~re enforced principally by the Antitrust 

Division of the United states Department of Justice. State 

antitrust laws may be used to attack conduct which affects 

either intrastate or interstate commerce. As a practical 

matter, state an~itrust law~ are used 'to terminate anticompeti

tive practices with relatively localized effects. state anti

trust laws are enforced by the various states' attorney general. 

Virginia vastly upda't~d and streamlined its anti trust law 
8 

in 1974. The substantive provisiclns, are .virtually identical 

to sections ~ and 2 of the Sherman Act and the Robinson-Patman 

Act. The Act provides for civil penalties of up 'to $100,000 

per violation. Substantive and procedural aspects of the 

Virginia Antitrust Act are discussed in Chapters III and IV. 

It .is important at this junctur-e 'to note that the Act is 

interpreted by applying cases decided under federal antitrust 
9 

law counterparts. Thus, there is a vast amount of decisional 

' .. 

. .. .-.~--=-==~ 

.,: ::~~, ,::' .. law available. which. aids in, construil).,g .our state antitrust, ., '" ,'''. 

':',;~~:h:::(' ~:Iaw ... :,. '" .... ::., ::,}i/,~::~::q~<:'f,~;st:.{;~/~gGj:'i', ~J.::::;~~):\@f~~f~~!.¥11.:';;:lISf,~~ 

k C' .4:: . . 

Social Policies Underlxing State and Federal Antitrust La~s 

"The general objective of the antitrust laws is the 

promotion of competition in open markets. This policy is 

8. Va. Code § 59.1-9.1 through -9.17 (Cum. Sup~. 1977). 

9. Va. Code § 59.1-9.17 (Cum. SUppa 1977). 

, . ,-
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a primary feature of private,enterprise ... 
10 

Perhaps two 
quotations'from two 1 't b ' ear y wrJ. ers est explain the rationale 
for the Sherma·n Act. S t: 2 ec J.on , , as you remember, prohibits 
monopolization. In,1524, Martin Luther said of monopolists: 

"The:y hav7 all comrnod;ities under their control 
and practJ.ce w7thout concealmept all the tricks that 
h~ve been mentJ.oned; they raise and lower prices as 
they please and oppress and ruin all the small 
~erchants, as the pike the little fish in the water, 
Just as though they were lords mler God' s creatures 
and free from all the laws of fai~h, and love."11 

~ection 1 of t,he ·Sherman Act prohibits' t t 
c~n rac s, conspiracies 

and agreements in restraint of trade. In 1776, Adam Smith, 

the father of mOder~ economic ,theory said, "People of the 

same trade seldom meet togeth~r even for merriment and 

diversion, but the conversatJ.'on ends ' 3.n a conspiracy against 

~he . public, or in .. some contrivance to raise prlces.1t 12 Thus, 

a major social pqlicy underlying the antitrust laws is the 

deconcentration, or dividing up, of economic power and the 

promotion of economic competJ."tJ.'on. B ' asJ.c economic theory 

~~'~~~+;",~~,,: "~'":' _ :~e;~~~.e,~.:t~~~ .. :~m~e;it~,~n. "le~~~~, .. ~?:.~~~7,.~~s~ ... ~~~::i~~l,al~O?~t~~~ , _ .... _~:'.~.. , 
:'~~~.~,~~~:.: ,::: Y.',:~: of ·scar·~e,. econo~£~ ·:~~'~our~~;~i·D~h';'l~:;~~~· p;i~'es :./~~~~. h1~~:'~"t: : ~ :~';:~·i}~:;;~Y\::: ~,~:: 

", -' ..... -:;. .:. : '., • '. , ': .. • • , .•.. , '." ';:, .):.0 :': ':" '.' . ~. ~. .,::~. ...:,.: •• •• '~:. : ',~.,::.,: ::,,-;f.~ ':', '."l:3-~:~~:~r~:-;~ ... <~ ;.. 
quality goods and services and the greates~ material 'progress. .~'.r':"'~::;.'''' 

c 

l~. The Attorne~ GeneralIs National Committee to Study _the, 
AntJ.trust ~ 1 (1955). ~ 

11. 
p. 6-7 
Holman 

1 T. McCarthv, Trademarks and Unfair C t't' 1 
( 1~73) +- ompe 3. 3.on § ..• ,2 

~I ,quotJ.n~ 4 Works of :Mart in Luther 34 (A. J. 
Co. ed.,>. ,-

12. A.' Smith, An Inguirl into the Nature and Causes f th 
Wealth of Nations-r1776). ---- --- ~ ~ 

13. See Northern Pacific Railway Co. v 
356 U.s:J;', 4 (1958). • United States, 

.- 10 .... 
.'" • O< .. ~ • 

.. ' ~¥>i.' "'.,.' 
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Another paramount objective of the antitrust laws is 

the preservation of our democratic political.social institu

tions, an objective which is aided where power is decon-
14. 

centrated. AS (;me noted economist has said, liThe kind 

of economic organization that provides economic freedom 

.directly, namely, competitive capitalism, also promotes 

political freedom because it separates economic power from 

political power and in this way enables the one to offset 
15 . 

the other." 

Economic E£.fect of Antitrust Violations 

You should be able to see that where a higher than 

competi·tive price is charged because of an antitrust viola-

tion, the effect is the same as larceny. The violator has 
.' 

taken property, ·in this case money, 'which rightfully does 

. of "economic larceny" and the more traditional forms of I 
not belong to him. The major dIfferences between this kind 

..... "." ". l:arceny ar~ .tha~ ec::o~omic.: .~~rc~ny . is muc~ m<:>:re ::dif~icult to 
i .:. t'~ , ... f .. ' .. '.' i:' " ~ '. ....' , .. ' ••• :'.: .,." . ~'.-;~" ...•. . .:;,:/ ••.. ~~:> ~ .0> ' .~::~ .~.';~ ,:<.:' .. > 
'~"4!.~,~;;;··'7: ~ .. :detect-and, that ,it:'affects 'many more per-sop,s.· :~". \'.>. . '.' ',. 

...!...:', ...... ~:.:,..~., ~ .. ; . ,"'.; jIIO- .. ,. ., 'O~. t .. ~. • •.•• : .,\.. "I .~ •••• ~_:.".~';~." _.;~~ ... 

.... £'. :: ......... ;,: .. " To the ext~ntthat:. white-collar crime or' ~the~' "f'c;rms ..... 
Ii 

of illegal economic activity result in anticompetitive 
... , 
.' . 

' .. 
". "f 

14. :rd.' 

. 15. M. Friedman, ~apitalism and Freedom 8-9 (1962). 

- 11 -
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conduct, t,he antitrust laws often provide a viable 16 vehicle 
for attack. 

~tandards fO~.~Testing Practices Under. t~e Antitrust.Laws 

Although section). of.the Sherman Act and its Virginia 

c~unterpart, section 59.1-9.5, when read literally prohibit 

,I [e]very co~tract • • • in restraint of trade, II decided cases 

make clear that only unreasonable restraints of trade are 
17 . . 

illegal. . Thus, the ~asic standard 'used in judging a . . 
practiceKs legality under the antitrust la~s is a '''rule' of 

reason. " To determine the reasonableness of a h 11 c'a enged 
practice 

"the. ~ourt must ordinarily consider the facts 
~ecull.a: to'~he busi~e~s to which the. restraint 
loS app~l.ed i l. t~ condl. tl.on 12)efore and after the 
restral.nt was l.mpoSedi the nature of the restraint 
and effect, a~tual.or pr~bable. The his~or~ 
of the restral.nt, the ev~l believed to exist 
the reason for adopting the particular remedy 
the purpose or end sought to be attained are' 
all relevant facts." 18 ' 

~,.~:~~.~~.:. ~;. ,.' '. . .: .:,. ....... .'. ., .-,: .. ' .", ", ......... ~ ,~ .. . .~', ," . -. . . '. 
..; .... :: .. ~.~ .. :.~.~::.·.~.~;:·t:., .. ;. .. · .... ·.· .... :'\. ........•... -: •• : ..•... :~ ..... \',w :::..:' .,..,. 'J4'~ ........ ;. ... '.,' ",,~ .. ~",_~' ... ' ..... ' ... ~:~, • ..,..,. ..: • .:",,~' L, .'"Ok H ," .~:., '" -_ ~ '. ",' <"16 ~". , '. . \~ .. ", .... ..'. of .; ':~;4 .,' ..... ",..: :::t~ .. ;!.' ':'. ~ ~ ~,.,,,' .. ',' .~~ ,.,T .... ~'.. . ...... , .' 1·:::.:.~".· ::".:. ,,~:,~:':. 

'. • • . ~. number. of. '?ther. lega~ .thec:r.ies· can be "u~ed":' t~att'~""k .: .. ; '" ~ . 
. :.:~ ... :"~."-" .whl.te-col~ar economl.c ... acti:vity· whe:r'e more .. traditional .theories .~< " ". 

c 

. ~~e unaval.lable for o11e ::eason. or another. . These might include ' .. ,:: . 
e use of fe~era~ law~ l.nvolvl.ng racketeer influenced and 

c::o:~1:"Pt organ1.za~l.o~s. ("RICOn
) , .mai~ fraud, and obstruction of . 

)uo::> 7c~. ,Both Yl.rgl.nl.a and. the federal government have statutes 
~rohl.bl.tl.ng perJury, tax fraud and securities fraud Finally 
l.n some

l 
cases, Virginia's consumer protection statutes and ' 

usury aw. may be helpful... . 

17. See Standard O,il C (1911).--- o. v • United States, 221 U.S. 1 
" , 

'23~8{19i~f~ago Board of Trade v. United States, 246 U.S. 231, 

- 12 
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This means that to determine l~galitYI the court must conduct 

a detailed evidentiary inquiry into the practice.· A long, 

drawn-out, complicated case is the result. 

On the other hand, there are some practices with which 

COUl.ts have had substantial experience and which are so 
19 

. "manifestly anticomp~titive," that courts have held t.hem 

. I 

I· 
to be unreasonable in and of themselves, without the necessity 

of a complex and minute analysisQ such practices are said to 
r 

r 
.. 20 

be per ~ illegal. Obviously, the per ~ rule ~s help~ul 
~ 

to prosecutors and enforcers. Ty.pes of practices which have 

been declared per ~ illegal are discussed in Chapter III .. 

19. Continental T .. V. Inc. v. GTE Sylvania, Inc., 45 U.S.L.-W. 
4828, 4831 (U.S .. June 23, 1977). 

20. perhaps the most lucid explanation of the per se rule 
was given in Northern Pacific Railway Co. v. United states, 
356 U.S. 1, 5 (1958): . 

n[T]here are certain agreements or practices 
which become of their pernicious effect on 
competition and lack of any redeeming virtue are 

.; .... .;,-. ." .. , .;~Qnclusi.v.ely .presun\ed to be unreasonable and, - -" .' 
~~.~ :: ...• ::~ ... :~:·: .. :.tiI~:,~efore illegal without: elaborate inquiry iis..:'~~:";:.:':~··;.::·: . .. ; ~ ' .... : ... ,. 
·~;..l;~.;:~: .. ·:·. ::~:t ' . .,.< ... to ~h2 precise harm they. have caused' or .. the :.' .... :'~ ... '; '.-~<~<~: .... \.::.::. 

1':":;'::.~~:, . '~':"._ >. '.' busines~ excuse for.' their. use ... ·· This' principle -.: .~.: . ~ '. " '. -:: ,': .. ,:.. 
[./ of per, ~ un:r~c:'-sQnab17ness not~ only. makes the' ,. 
/1 type of reatral.nts whJ.ch are proscrJ.ped by the 
1 '. Sherman Act more certain to the 'benefit of 

( 

everyone concerned, but it also avoids the 
necessity for an incredibly complicated and 
prolQnged economic investigation into the 
entire history of. the industry involved, as 
well as related industries, in an effort to 
determine at large whether a particular re
straint has been unreasonable -~ an inquiry 
so often.wholly fruitless when undertaken." 

In'Kentucky Fried Chicken Corp .. v .. Diversified Packaging Corp .. , 
[1977-1] Trade Reg. Re~. (CCH) ~ 61,339 at 71,207 (5th Cir. 

'March 25, 1977), the court explained the practical effect of 
the per ~ rule: (Footnote continued) 

- 13 -
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" 

c 

c. 

c 

.. 
• . ~ . 

(Footnote continued) 

"The "per se label indicates that a plain
tiff need not demonstrate that the effect of 
the [~iolationl is unreasonable. Indeed, not 
only J.S the plaintiff relieved from establishing 
that the effects are unreasonable but in addi
tion the defen4ant is not free to'demonstrate 
that the effects are reasonable or even affirma-
tively desirable. The competitive impact of 
the arrangement simply is not an issue for 
trial. " 

- 14 -



7 

, 
't· 

" 
i' '.' • «... ,~,,, . . 

"'I C 

Wi; 

. ' 
Chapter III 

Substantive an~ Procedural Aspects . , 
of the Antitrust Laws 

With the background given, in the preceeding two chapter's, 

we can begin now to examine specific practices which violate 

the antitrust ,laws. 

Price Fixing 

Price fixing occurs ,in either a "horizontal" or "vertical" 

form. Because several practices cognizeable under the anti

trust law appear in.horizontal and vertical'varieties, and the 

legality of the practice.may'depend on which form is involved, 

it is necessary that you recognize and understand what these 

t.erms mean. 

A horizontal agreement is an agreement between entities 

at the same level in the chain of distribution of goods or 

services. Thus, an agreement between two manufacturers, or two 

.. 
... 

if~';{'::~ .~~.::" ~Who1esalers·,. ,9.r ;:twp retail:~:rs" i~·.'J:l9~~:~,o~~al:~ : .No~aI?-Y:.~ ~- nori~' _. ~:_: :~;:;:~;;~" 
..... :.. ...... .;...,: .... ' .. ~!'1'';'~ •• :: .. "~:.,, ... ,~~.:.;-~:,'..~..j~~~:~:;.#; ... !:" ":. Of ..... ~ ·.'·~:o·.t···l·~~¥"~I"i'!"'/· ... '.:.;\ ... -; ....... ~~ .. , ........ , .. ; .. ~' •• ~ ... ~ ....... ~~~' :~ •.. " .. ~ ';c' ":.~: ....... : ':',~ ~ "," '.:: H,_ •. ; ..... ,':"'" 

c . 

":;':'.,-:~:;:r~:' .• ::":-' . . z()Il.tai'· agreement ,is one between 'ccimpefi,tors .':. A yertical:.agree~ .. :·.';: -' : . _.' ~ 
<oI:.":;J,,:;::'~';" ., • ~~." ," ," ... ' ~ . ' .. > , ...... ~ •• -\ .. ,. • ~. • .'._,~ ",:""' •• ' >. 

C':~ . ' 

ment, 6n the other hand, is one between entities at different 
.. , .",. 

levels in the chain of distribution. An agreement, for example,. '., 
. . 

between a manufacturer and a distributor that the distributor 

will sell the manufacturer's.good at a certain price is a vertical 

price fixing agreement. 

A horizonta1 price fixi~gagreement, the most serio~ anti

trust ~iolation, may be generally defined as any agreement 

- 15 -
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(: 
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1 ( 

.. 

between competitors which has the purpose or effect of raising, 

lowering or stablizing'the price at which a good o~ service is 
2 ' 

SOld.
1 

Price fixing is per ~ illegal under both section 1 

of the Sherman Act and section 59.1-9.5 of the Virginia Code. 

Note that the definition of horizontal price fixing is 

extremely broad. Many practices of competitors, some of which 

you might not think of, are deemed to be.price fixing: 

1. 
,3 

price. 

Agr~eing on a uniform and inflexible 

4 . 
2. Agreements not to grant discounts. 

3s Agreements 'to charge buyers identical 

freight where goods are purchased on FOB destina-' 
5 

'tion basis. 
6 

4. Agreements fixing max,j.mum prices. 

5. Agr~e;ents fixing mark-ups and margins 
7 

of profit. 

2. Goldfarb y. Virginia State Bar, 421 u.s. 773 (1975) • 

3. United States v. Trenton Potteries Co., 273 U.S. 3~~ . 
'(1927) .. 

4. Sugar Institute V. united States, 297 u.S. 553 (1936). 

5. FTC v.: Cement Institute, 333 U .. S .. 683 (1948). 

6. Albrecht v. Herald C~.11 390 u.s. 145 (1968). 

7. Foo.d and Grocery Bureau v. United States, 139 F .. 2d 
973 (9th eire 1943). 

8. Goldfarb v. Virginia State Bar, 421 u.s. 773 (1975) • 

16 

. . 

." .. 
" 
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7. 
9 

Agree~ents to adhere to published prices. 

8. Agreements to establish list prices, not-
'th . . 10 W1 stand1ng no agreement to follow ~he prices. 

9 •. Agreements to withhold supplies from the 
11 

,mark~t to raise price.. 

10. 

11. 

12 
Agreements to limit production. 

Agreements by manufacturers to limit their 

demand for an essential input going into their 
13 

product. 

12'. Agreements among purchasers to pay no more 
14 

than a certain amount for a product. 

Note that (11) and (12) involve illegal price 

fixing by buyers rather than sellers. It is 

importa.nt to ,.re!'lember that prohibitions against 

price fixk~~s are intended to preclude monopsony 

as well as monopoly. 

, , 

12. United states v. 
416 (2d Cir. 1945). 

Aluminum Company of America, 148 F.2d 

13. National Macaroni Manufacturers Association v. FTC, 
345 F.2d 421 (7th Cir. 1965). 

14. Mandeville Island F I • arms, nc. v. Amer~can Cr~stal Sugar 
Co., 344 U. S. 219 (1948). . 

17 -
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13. 
, 15 

Agreements not to advertise prices. 

14. Agreements not to solicit business or 
. 16 

engage in competitive bidding., 

These are only some examples of horizontal price fiXing: 

.there are an infinite numbe~ of forms, limited only by human 

iIl:genuity. 

Vertical price fixing, ~, an agreement between a 

manufacturer and distributor or retailer concerning the price 

at which a product iS,resold, is also per se illegal under 
.' 17 -

both state and federal antitrust laws. 'The classic factual 

situation is where the manufacturer coerces the distributor 

to resell the manufacturer's product at a 'specified price and 

then refuses to sell to the distributor if he fails to abide 

by the price. Until March 11, 1976., federal and state statutes 

allowed limited vertical price fixing on goods which were 
18 

"fair traded." This authorization, however, was repealed. A 

manufacturer may, however, "suggest" prices at which the dis-

1"1 

:i 
.' 

. I 
1 

-," , tributor. or -retailer should 'sell the product; out he caMot 

~:;~\l~~> ..... ~~i~F~~ .t~~~19:.;: · .. :'·.··;'t·;t~{,:>:~: /" ~~,:i/.;>;·;·:,;;:&,::";.!~t~~~~i;: ..• ·.·':{~'~;:~~l 

c 

15. United states v •. Gasoline Retailers Association, Inc., . - ,; 
285 F.2d 688 (7th Cir. 1961). ":'<:,: II 

16. united States v. National Society of Professional Engineers, , . ~ 
[1977-1] Trade Reg. Rep. (CCa) ~ 61,317 (D.C. Cir. 1977), cen.. .. ~ 
granted, 46 U.S.L.W. 3179 (U.S. Oct. 4, 1977). "." Ii 

. ~ ~.. ~ 

17. Dr. Miles Medical Co. v. John D. Park & Sons Co~, 220 u.s. "~ 
373 (1911). . ,.~ .' p.' •• II 

.• ' , I, 
• 

18. Act of December 12, 1975, Pub.L. No. 94-145, 89 Stat, 801, 
., ~ 

ii amending 15 U.S.C. §§ 1 & 45 (1970,>" 

19. Les.sig v. Tidewater Oil Co., 327 F.2d 459 (9th Cir.) , 
cart. denied, 377 u.S .. 993 (1964). 

" 
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Market Allocations , 

l-1arket allocations can be either horizontal or vertical., 

Horizontal market ailocations are agreements by which competitors 

allocate among themselves e~ther geographic areas or t~s 

of,customers. For example, an agreement, between concrete 

producers that on~ will serve Richmond customers no~th of the 

James River and one will sell only south of the James is a 

horizontal geographic market allocation. Where two sellers 

of office, equipment ag~ee that one Will sell only to govern-
• I I 

" 
ments and the other only to private entities, the result is a 

horizontal customer allocation. Often, these types of agree

metns are part of a bid rigging scheme. The result of market 

allocation schemes is that, in the extreme, each com~etitor is 

,a monopolist wit~r~spect to the area or types of customer he 

serves under the all~cation agreement. Horizontal geog!aphic 

or customer market allocations are per ~ illegal under both 
. '20 

state a~a federal antitrust laws. ' , 
_,~'-:'\:-:?':"~'::.~". :., .... : .. ::.: .~~: .. <: :.' ........ ~, .. :,,: ..... "::' .. ,;" .... If··:J', ,.: ...... ,;, .. ~~.:,,;:., "". :;:~".;{~~~ . .:.'!~ ... ;:'. ·.;;:.~~:,·"' .. ::::.:;:,:.,,:.i· 

,~.~:~.<~.~.> :.; " , .. ': .. ~;,'. y~rt~.c~~ mark~t·a!locatio~s"c,aIf .alSo:.involve.· e:lther·a.';l, '~.<';::.::.':' ~;:" 
V,,;~L\~.~~~t, ' ',~ ':;,"'1 .. ~',.' .:;; ,:.:'.; . .:.:;~~'.:~,:~,~. :,' " ;. ,',::'.~' ·.,·.~:.···:;~)::::,,,,.:.::;>;·,, .. :,;:~~·~·: .. ::::t:_t .~!.;.:,~;~~/., ~~~,' .. ~:.:.::=~~~:"" '.' .:'"::,;:S~r~:,~~:::~(:: 
J7;:';<.:~/:'.~. :,~". · ... ~eographl.c ~rea ~)l: .typ~s..o~.:,?ustomers.:, In' ~ -ve~:t::ica:r:9Eiographic .. <,~~:.X::::·,.~'· 

• • • < " • • .. • • • '. .... ". • ... ' .! ~ •. : ~ .... ."-':: ~ '" " . ,.,,-.: • ..:.~ •.• .,:-.. ;-.... ; .. ,.~; 

market allocation scheme,. the manufacturer designates the area .. ".".', 

'in which the distributor or retailer can sell. Where the 
. ';"'}~;."":~~,,~~ ' ... :-..; 

arrangement is a vertical customer market allocation, th,e manu- '. 
~ .. --:'1:.:'7.,. d .".: " 

faeturer specifies the type of customer to whom the distributo~ ""::':;!~'.! ' •. :'-:;':: 

'20 •. United States v. 
(1972). . 

j(l 

, .. ,~~.;~;. -~~.~:~~ ~:~~, 
.-:: ;:: ;~{.;;::j,::;"~ ;;'. 

Topeo Associates, Inc., 405 u.s. 596 

- 19 -
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• 

or retailer can sell. 

p~fsuant to the rule of reason,'which means that the court will 

hJ .• ,k\ar,· d .. etailed evidence . concernl.ng the restraint'S effect on 
<, ;Or • 21 

Comp~tition. 

Concerted Refusals to Deal 

Variously called group boycotts, collective refusals to 

~eal, or concerted refusals to deal, the pr~ctice may be 

generally described as. lI group action to' coerce outside parties, 
22 

whatever its purpose.· 11 Th . e coerC10n may be either economic 

or physicaL. Normally, the conspirators will be at tpe same 

level in the chain of distribution, but this is not a neces-

sary element. The classic violation occurs where a group of 

·merchants refuse to, sell to or buy ,from h anot er merchant; and 

except in very limited ~~rcumstances; a concerted refusal to 

deal is per se illegal. 

Examples of concerted refusals to deal would include the 

. ..... : '.""':'. .:" following:· .. · ,......; .. , '. . .. " . . " .', ',. '. : ............ ·"·"1 

~{:~;'.f./},;.?~'=7;~< :' ... i:· :ij/b1:;~~~'~k~~f~i~~;:~~~~,}~~k~~~¥;~;·;'~;~~~~t{;;::.t'~·~~i&~' 

c 

;""multiple ·listib.g'·:s~rviri~ pr~eLud1ng part-time'" ... ':~a:.;:·"" . : "='~:".':~:: ;'t".,::-

real estate salesmen or brokers from becoming 

members. 

.. 

. ,"1 

21. See Continental T.V., Inc. ·v. GTE Sylvania, I 45 
U.S.L.W. 4828 (U.S. June 23, 1977) .nc., 

22. ABA Section on Antitrust Law, Antitru$t L D 1 17 (1975). - ~ eve opments. 

3 
23. See,~, Klor's, Inc. v. Broadway-Hale' St 

59 U. S. 207 (1959). ores, Inc., 
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2. A shopping center lease provision under 

which tenants 1 as a group, are given authority to 

veto entranc;e'o;f a competitor. 
, . 

. 3. An agreement between suppliers not to sell 

to a certain retailer. 

4. An agreemen~ among retailers not to pur-

chase from a certaln supplier. 

5. An agreement between a supplier and a retailer 

that the supplier will not sell to retailers who sell 

at discount prices. 

. 6. An agreement by competitors to injure or 

destroy the business of another competitor by phys~cal 
. . 

violence, arson, extortion or otherwise. 

Those cha~ged with a boycott often attempt to defend 

their action on the grounds that the subject of the boycott 

was engaged in illegal or unethical behav~or. For exa~ple, 

in one case a group of dressmakers agreed not to sell dresses 

21 

... ... ~ 'II 
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. t, · .: that "laudable obj ecti ves.· of" ~e boyc~tt is n~ defense" to a r 

c 
concerted refusal to deal .chargeiprivate vigilante action is 

not allowed: 

"It is not the prerogative of private 
parties to act as self-constituted censors' of 
business ethics, to install themselves as 
judges and guardia.ns of the public welfare, 
and to enforce by drastic and restrictive 
measur7s t~eir conceptions thus formed." 25 

Thus, where a group "gangs up" against someone else in 

an attempt to harm the latter's business, a per ~ violation 

of the antitrust laws may have occurred. 

Bid Ri51ging 

Bid rigging is a generic term which includes numerous 

practices violative of the antitrust laws,'including'bribery, 

'concerted refusals to deal, market allocations, and price fix

ing, and which occur in an 'environment of competitive bidding. 

, . 

<: )Generally speaking;' the purpose of all bid rigging schemes, 

except those involving bribery, is to divide the total amount 

of business among the competitors so that over a period of 

time each gets his: "fair share" of the business at a higher 
· . ..:..7~·,'~::-· ":',:'.~' .. ,. .~ '... :.",;.,,"~: "':' .>';.: .. ~.", .. ,26..":..,,,:,:,:: .. ,,' :.- " ·'·r.':.'·;. "',' t,;,::~·~.; . .:., .. ~:~~:t,: ... ).;:~;; ... ~;;,.~.:~"~-.::~ 
' .. ' ..... '''. ':~t: ....... ::~ .. than. compet:1.tJ.ve ... prJ.ce ..... ", ::4. ~( :,' ~ .. ~~. ~_: •..•. , .~·· .. ·-'!.·.\ .. ~~; .. t .• -~·~*'~~~J':~:l:-}~\·~:~/~*t; .• ·.· . .:·1.~.:?~~.:t":~~.~~~.~~:.;:.; 
""'.:', >:.:~ .. ' .:.~;;:/::\ ~ .' ::> :. ';·'2.~.;~· .... ~: ... ;:'.!: '::. :.:" ;'" .; .. '.~:~:. '~;;:: ,,"~ = ~:~!~.:~: ". \' .)/::::~.:~~,'~:~~: .~:?:~:~~!i~ff.;: '~~:.'~:":"! :.;~ ~,=:·~ .. ;~::~;:{~~.~~t~ 
:.?:.~~:.\;.;~ .. :.~~;~~-. ... ~~: .. " .. ·i ..• ·~i:t~outi ~oub:t:-:~:·'t:he.ino.st. ~erl:..khoWll· bi'd:,·.r;gqixig" :~oiu;pi;racY";~· ... :····~;~·.~· .... : 

( 

, .. '.~' .' ..... " ,. .. "'.,. .... . ". ;,' :"" '. '~':~ .... ,,:J~:;."\"-' -:" .'J .. ~;~.,:. '.' <;;~~'!'~.:::\::'.·i~ ~:,;:':':' ' 
1n h1story concerned the electrical equipment conspiracies of " . 

the late 'SO's and early '60's. There, Gener&l Electric, 

Westinghouse, Allis-Chalmers and man~ other cor.porate g~ants 
, 

fixed the price at which electrical generation machinery was 

25. FTC v. Wallace, 75 F.2d 733, 737 (8th Cir. 1935). 
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26. ~ generally National Association 2£, Attorneys General, 
Government )?urchasing ~ ~ Antitrust Laws (J.977). 
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sold to utilities. Several methods were used to implement 

the conspir.acy such as the "phase of the moon" procedure,' in· 

which each bidder was in a "priority.~' position', and thus won 
27 

the job,. during different phases of the moon. The state is 

often a primary target of bid riggers because of the tremendous 

swns of money 'it spends based on competitive bids. Obviously, 

methods to fix prices through bid rigging schemes are limited 

only by human ingenuity, but some of the more common forms are 

the following: ' 

1 .. Bid allocations. Co~petitors agree 

among themselves that only one company will bid 
28 

·on the project. 

2. "Dununy" or courtesy bids. The bidders 

agree that all but one will submit unreasonably 
29 

high bids •. 

~ .. 

3. Agreement by bidders to prohibit other 
" 30 " 

bidders from viewing specifications. 

30. united states v. National Electrical 
tion; [1956] Trade Reg.'Re2. (CCH) , 68,413 
(consent decree). . 
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4. Agreement to urge other potential bidders 
31 

not to bid. 

5. Agreement to compare bids before sub-
32 

mission. 

6. Agreement to influence awarding agency 

to specify a certain brand in specifications.
33 

7. Ag~eement by bidders that winning bidder 

'will place up to 0 ne percent of bid price in trade 

associat~~n fund to, be distributed to lasing .. 
bidders. 

In sum, as one court t t d 1 s a e on y last: month, "Conspiracies 

. . 

between firms to submit collus'ive, noncompetitive, rigged bids 

are per se violations of the statute." 35 /1 

( 
If you are c~l~ed upon to investigate a bid rigging case, 

you should watch for one or more of the below danger signals: 

1. Identical, low bids. When identical law bids are 

encountered, one explanation thereof' t ...l.S hat the bidders ' 
,. ... - ' •• l ~" :: .. ..~ _ .. • '''' , • • 410 • .. •• .'. ., 

?;.~J};_~~~.~'.~ ..... ,'" ,'. .' -: ",:' .. " '.> .,'.. .., ,.'. ",.. '.!. ~;~ ': • 

~:,~~?\?~'.:;' ·:~:·:31 .. ;' United~ S·tates·;.~' DetroIt' she~~ M~t~i" ~~d '~io' '£·:'::n··:: C ", 
,-:~;' v ••• ..; , . ,.. .tractors Assoc]." at'; I [1 . ,. " ... g on-

'--"~-;-:.,." ". . ..... on~". nc-.f - 955].TradG.Reg: •. I\e12~ (CCH) .. '. 
~67, 986 (E.D. Ml.ch. 1955) (consent decree). ' 

( 

32. United States v. B k . 
Trade feg• ~~. (CCH) l' roo er E~g~ne7ring Co., [1940-43] 
'decree • 56,183 (E. D. Ml.ch. 1942} (consent 

33. United States v. General Electric Co., [1954] Trade 
Reg. Rep. (CCH) 1f 67,714: (D.N.J. 1954) (consent decree). 

34. United States v. Lake County Contractors Association 
Inc., 4, Trade·Resr. ReI2,. (CCH) 1f 45,076, 2518 (N.D~ 111.1976') 
(consent'decree). 

3~. United States v. Flam, [1977-2] Trade Re[. R ( ) 
11 6.l,6l8 at 72,584 (5th Cir~ Sept. 8, 1977). ~. CCH 
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'have agreed to bid the s~me price. At first glance, it 

would seem tha~ such behavior is irrational, since the 

b.idders will not ,know who will get the contract. If, 

however, the purchasing agent bases his award of the 

contract on such' factors as p'ast market shares or a 

lottery, or if he decides to allow the bidders to ta~e 

turns in winning the contract, the conspir.acy will have 

been' successful because the award will rotate on a 

predictable basis among the bidders'.. The identical 

bids will be higher ·than a competitive price would ha,~~ 

been, and the bidders make more money. 

Wi 

. ' " 2. Identical ~ excopt for ~ ~ bid. In 1:his 

situation, the bidders may have decided to "throw" the 

bid to a particular bidder. You can bet that the low . .... 
bid is higher than a winning competitive bid would have 

been. Such may be part of an unsophisticated bid . 

rotation scheme. 

!J~'<~,~,~~\ .. '. . ',,',' :". ~.: .. ~~rie~ t~t~l.b.~~~: ~~~h .. ~a~h b~~~er~ low :~~. ~n.~, , 
I • w:·,;.~ ~.''):.' ~ : '. ~'. . item'.. Where.' the contract' "is:' awa~ded. piec'emeai;~ 'this ':Ls" 
:f;7?J..;~~':'~; ',::. :.:.:!;. 'an obVi~.~~· ~eehod' t~ ··di~ide'\~~~·::~wa~d· ~mong th~'bid~irs, 

·c 
01>." 

.. " ... 

with each bidding a higher than' competitive price on 

his "low" bid. 

4.. Agreeme~ts not to compete.. Where one or more 

of the usual bidders does not bid, suspicions should be 

aroused. Thlere may be an agreement among competitors 

that certain bidders will not bid Oh one contract if 

others will not bid on the next one. 
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5. Identical discounts fr<?m publis,hed prices. 

All competitors agree to discount an equal amount from 

their published prices. Thus,' the ,bids will not be 

identical, but there is still an element of price 

fixing. 

6. Identical transpqirtatiQ!! charges. In delivered 

pricing situatio~s and where freight is a relatively large 

factor in the total price 'of goods, bidde~s may seek to 

stabilize prices by agreeing with each. other to quote 

equal ~ransportation··charges. 'Such schemes are usually 

referred to as freight equalization, zone delivered 

pricing, or sin~le or multiple basing poin~ pricing systems • 

Where equal transportation charges are quoted by bidders 

located different distances from the buyer, a price fixing 

conspiracy may be in effect. 

7. Adherence to published prices. It is well known 

that both manufacturers and distJ1ibutors often have pub-

?,:;!':?/~.,,;":':<"" lished p?=,ice li~ts. Wh~?=e. a ~.id¢l.ing. d~st~ib~tor ,c.ons~ste~tlY" .. 
'.~f~~'~S~~·~·.J';~:""~·::···-': ,;·~adheres. tq' his' manu,facturer"s 'pubiished pri'ce" '~~~. 'co~- ':', . :; ~ "". :\'" 
:'.;"::~~::.'f.. .,:' -,~ .... '. ...,., ,.' "I'. ':' .: .. :.' :.- • -.::- . '.' : ...... ', .. ,:: .•••.• ~.. ~. . .... ';,,:':';" .. :. ·:'L . 
:::-":::;~::'~,*::.' .cltts~ort which"may .be~ draww.is- that-· there , is'a~~iilega:t '.~ ......... ~;: .... :. j 

c 

(-... "'. 

vertical agreement between the two. Where distributors J 

1 have identical price lists and their bids are iden'tical 

thereto, there ~ay be an illegaJ agreement to adhere to 

published prices. Morp-pver, where price lists are not 

identical but bids are, a strong presumption of a price 

fixing agreement arises. 
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8. Bribery. Where you discover that the pur-

chasing agent was given a gratuity by the supplier 

who won the job, a bribe has been' pa,id~ This is 

discussed in more detail later. Bribery very often 

is an integral part of a bid rigging scheme. 

9. Indications that bidders have di~cussed their 
~~~~~~----

bids with one another. If you obtain any information -- ---"'~ 

which leads you to think that competitors have discussed 

their prospective bids with one another, you~ suspicions 

should be aroused. Except for possible discussions con-

cerning technical specifications, there is little reason 

for competitors to confer other than to discuss collusive 

bidding methods. Moreover, evidence of a meeting coupled 

with a factor such as identical bids often are enough to 

prove an "agreement." 

If you suspect collusive'behavior between certain bidders, 

there are several actions you can take to investigate the 

prices .. Check to see if there is a pattern of one or more 

usual bidders refraining from bidding. Moreover, you might 

be:aware of a close relationship between two bidders •. Perhaps 

they are par~nt-subsidiary, brother-sister or have interlocking 
o ' 
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directors or officers. If there is an active trade association, 

·c, such might be convenient for bid rigging purposeS!. 

It ,1:s also important to determine whether a distributor 

has an "exclusive ar~a" in which he is allowed' to sell and 

whether he is prohibited by a manufacturer from selling in 

other areas. You should recognize this as a vertical geo

graphic mark~t allocation, discussed above. If the manufac

turer does not ~imit where the distributor sells and if each 
,. 

appears to sell on~y in ?ne small area, there may be a 

horizontal geographic market allocation. A copy of the dis

tributor's franchise or distributorship agreement is often 

helpful. Furthermore, determine whether the bidders are buying 

,from the same source. If they are, it would be expected that 

bids. would be: very.c~ose to one another, if not identical. If 

a patented product is involved, until the seventeen year monopoly 

elapses, bids will tend to be uniform and high. Determine if 

'" 

the manufacturer reviews or approves the bids of his distri- I 

.. 2{.i?::~I'.·· _'" .. ~u.tors.; -~f. SC?L .. ~hi? .is evide.nce .. of ,a, price: f.ixing; agreeme~t •... ;.... . ... J 

.... ~ .. " : __ ft~_:: {_-: "' .. ~.... .... '. ¥ ~,.".. • ~ , •• ' • <' • ".!" .. ~ .. ~~.. .,'.. • .. .... ."" ... -,.., ' .... ;:.' ',: "~!' ~ 

~~,~)~;!.:;~;.::~,'. ';.': .. ,Ex·amine" th~.·econom:tc ~·s·tr.~citure ~f the~''indust~Y' '~f ~~h:i:ch.':· .,.::>:'::,:< ~ : ... ~ .. - f 

:::\~~;~}: ;:;i ~?:.: ~~~ ~ ~idd~~ i~"~' ~e~erC':' :'ii'~~~~~':~~~': .:~ela t{~~lY :~:~ '~~d~~t~Y' <:.-~' ';":2~{: 
.; 

c, 

members and the industry exhibits tendencies of oligopoly, 

more price uniformity is to be expected than if there are 

numerous competitors. 

Most bidders who wish to rig bids are sophisticated 

enough no~ to engage in identical bidding. Identical bids 

raise obvious "red flags" in the minds of investigators and 
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ant.itrust enforcers and, therefore" call attention to possible 

• '. b h' n'hus, you should expect more sophis-anticompet1t1ve e aV1or. ~ 

ticated schemes of market division or'bid rotation. ~he 

factors which combat these most effectively are the retention 

and periodic examinat.ion of past bidding histories to see if 

a discernible pattern, of bid rotation emerges and keeping your 

eyes and ears open and 'clearly documenting any factors which 

come to your attention which might indicate collective action 

.. by bidders. Joe Kaestne.r will 'explain investigative tec~ques 

in more detail later. 

Tying 

A "tie- in" generally may be defined as an arrangement 

whereby a seller cond'i tions' hi's sale of a product or service 

(th~ "tying product") upon a buyer's purchase of a separate 

produot or service (the "tied product") from the seller or 
36 

from a third party designated by him.' Simple examples' of 
.... -~' ,.,.:. '. ." ...... '" .-.... '.. . : .. ' ", ~ ,'.,. .. , ., . ; .. ,., . ,,:' .:' ,. . ::' ~ ~~'.;:::.,.:-' , 

.·:::~:f:·f:~C:~.} tie':' ins' are: the' follow1,ng:. .. : .,.. .::~,:,.';,: '.. ,",' ;:.'; . :'(~~'-;~,d';:~' .-: 

I~::i~~~:{;;r':f:~";~~:::r '.~':' .' ~'. -. ~~~~~'~~iso~~,:'::as ~. co~di~i~n"qf granti~i·:>:·:··· :'" 
~~:.;~::.¥:;:~':.~" .. : , ',~~ : ", ..,..:'.', ... ,':" ';., .. ' ",',' ~.-

! '. •..... ,. a franchise, requires the franchisee to purchase 

, . 

1 

1
1 

t 
;.' l· 

'~ 

:C 

all supplies from him. 

2. A computer company refuses to sell or rent 

a computer unless the customer also purchases cards 

from the company. 

36. ABA Section on Antitrust ~, Antitrust Law Developments 
38 . (1975).'" 
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3. A gasoline re.finer s~lls gas to service 

stations only if the stations also purchase tires, 

batteries and accessories from the refiner or f~om 

a source designated by him. 

Thus, the crux of'a ·tie-in is that in order to obtain a 

product which he desires (the tying product), the purchaser 

is coerced by the seller to purchase a second product which 

he mayor may not want. Other sellers are foreclosed from 

selling the tied product not because their product is inferior 

or mlt:>re expensive, but because of the seller's market power 

in the market for the tying product. 

Tie-ins are per ~ illegal if (I) the seller has sufficient 

economic power in the market for the tying product to control 

prices or impose other burdensome terms with respect to any . ., 

appreciable number of buyers, and (2) a .not insubstantial dollar 
37 

volume of commerce in the tied product is affected. This 

standard is sufficiently nebulous'that you should contact an 

~:.~":"".:.~':';~."', antitrust specialist 'whenever you encounte'r a tie-in .. '. In most· ,," ,-• 
:;. :':: .:f:.j;,:.~:-;.,~: ., .:.'." ': ~ . ~ ~ .,._. > '"' ...... ~ ~; .::: .. ~ • ~ :'. ;_: • ~ .~ .. ~.' ~. :' .t:\~ :.-::':;; '~ ~ ~~. ~ ::~. :i:.:::" .. ~. .. ~"" :". ~~ " ,,:. ~ ." ~~': ~ :.: .. : .. ~ :... '~'.'.: ... ~: ''':<;,,~ :.':.~::: > ,:~3:"~ 

::"~''':::~';.::>\ . cases there '~s no' ;J.egitim~~e busi~ess. justificatioIl:. fo;r:'tlieir ; ~ >,:. :;':'., 

.~,,: . :'-~S~;~,~:.·:>·· . ~s~: ~~ If,' howe~~;~ '~th~' '~e;: se ~ ~eqUi~~~e~ f~ :cann6t .. ;;~;. ~~~, :.~ .'A::~:~:.~~:::. :.: ~":r'i 

(. 

- '.'. . ' . 
the tie-in still may be illegal under a rule of re.ason analysis .. 

.', 
. . . ' •• ~,. i .. 

, -; " ~'.:.' .. , "~' '.::' 
<" .• '. ' 

. ,', ,,~~:;,:->;, 1" '!:~. ~ 

.' .'~:':' . 'fi 
37. Fortner Enterprises, Inc. v. united States Steel Corp., . \ . fi 

394 U. S. 495 (1969).' . :'.: H 

38. See Northern Pacific Railway Co. v. United States, 
356 U.s:-I (1958). 
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Monopolizat.ion 

Secti,on 2 'Of t.he Sherman Act. and section '59.1-9.6 of the 

Virginia Code prohibit monopolization, attempts to monopolize 

and conspiracies to monopolize. 

Alt.hough, technically, monopoly means one seller, both 

the economist and the antitrust attorney are more concerned 

with "monopoly power" in the legal sense, which is the ability 
. 39 

of a. seller to control market prices or exclude ~ompeti tors. . r, 

From the stan~point of , society, monopoly power is harmful 
/ 

" for both , economic and polit.ical reasons. From an economic 

point of view, theory teaches that a profit maximizing business 

with monopoly power will be able to, and ,in fact will be induced 

to, charge a higher price for its goods and produce a smaller 

output than wbuld be.t~e case under perfectly competitive 
~, 

! ( 'd' 't' s Th. e price of the good will exceed the cost of pro-
\ " 0' con 1 J.on .. 

i ducing it, and monopoly profits will result. In such a situation, 

'It , t' I d ' J allocation of our scarce resources 1S not op J.ma , an economJ.c 

. 
~(; 

i 

~.:: ;:::(:; ~~'. :~n~f,~:~i~o~ .~~ ~ast~- ,res.ult.:,. M~reo~~~::. ~~c_a~:e~ t,:,o.?~~~c~¥~~e~ '( \, .. ~:.- . 
~~--:.;:.,~,>: otten. leads to' politioal power,: monopoly has .a t.:;'dency 

!,o.. '. ._ ,'; '; ... _ .. ,.,' Co 

r~~~;:)i ::::::' :::e~el:::::i:~~:~:::::d-s::t:~a~::rI:~i:: ~:~: ..... . .. :' -...... 
I 

to frown upon excessive economic concentration. ! 
·i 

The first step in any case involving monopolization is 1\ 
.1 

to define the relevant market; obviously, it is impossible 

" '~""'~f"-";,'~'-:";'~ .. ~ ~,:% :;!~,;;::;;.~::". <.:'::_ .• ~~.,.. 

" 

... ' 

.0 

c) 

( 

.' . • 
" .. .. 

to ascertain whe~her someone has a monopoly until you determine 

what he m~y have a monopoly Q~er. '~he relev~nt market has two 

aspects: First, 'the relevant product market ~ust be determined. 

With respect to what product or service does the defendant have 
40 

a monopoly. Second, the relevant geographic market must be 

determined. In what 'geographic area does the defendant allegedly 
41 

have a monopoly? 

The elements of the monopolization offense were set fort~ 

in United states v. Grinnell Corp., as follows: (1) the pos------- ~~--, - ----, 
session of monopoly power in'the relevant market; and'(2) the 

willful acquisition or maintenance of that PQ\'ler I as distin

guished from growth or development as a consequence of a 
, 

superior product, business acumen, or historic accident. . -
In determ~fning whether the possession of monopoly power 

II 

"\'':\ ~ . 
is present, the plaintiff will attempt to show the defendant s 

ability to raise prices and exclude competitors. A strong 

,indication of this is the share of the market the alleg~d 

I • 

-

I 
I 

. I 
I 

"~.~~'-0.~)~~,:.,.;, m;nop~i~st: ~~:nt~oi~.~': on~:-court. fia~ .. s'aid th~~.~ 90%" ?·f.:'~h~ "::', ",'" .. ~. ;'.~"-.. ' 

,', :~;;~»;::~ ~:.'£j::' : m~~ket.. •• is. en~~~h. ,to ,coristi~'t.e~ a "'niQn9~OlY; "'j, t~ ~~_ cl~Ubt:f~I~': ,:" 
-......... ~".;_,.:~.1'.... _ \~ 

whether sixty or sixty-four percent would be enough; and 
42 

certainly thirty-three percent is not." 

40. See united states v. E. I. du Pont de Nemours & Co., 
351 U.S:-377 (1956). . , 

. 41.. See American Football. League v. National Foo'l::ball League, 
323 F.2a-r24 (4th Cir. 1963). 

'42. 384 u.s. 563, 570-71 (1~66). 
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What eVl~dence meets the second element, willful acquisi-

C> tion 6f monopo~y pawe:r, is no~ clear. Some cases appear to 

hold that the test is met if the defendant takes advantage of 

( 

, 43 
favorable business opportunities or en9age~ 'in any anticom-

44 
petitive practice. 

An "attempt to monopolize I! is proved by showing' (1) a 

specific. intent to monopolize; and (2) a dangerous probability 
, 

that if left unchecked, the attempt would have resulted in 
. 45· . . 

actual monopolization. Normally, an attempt to monopolize 

a case is the result of predatory commer~ial condqct. by the 

defendant. 

Because one element of both a monopoli~qtion and an 

attempt to monopolize a case is an attempt to eliminate 

competitors, it should be noted here that c~iminal law 
, .. ~ 

violations may be part a'£: a scheme to monopolize. For 
. 

e~ample, murder.of a competitor,arson of his business, 

fire bombing his trucks, or theft of his property may be 

. :';:' , . part o,f a :?lan to' drive a competibor out of business .. 
. ~:~~·;-i;~~~ *~.£: :"":l~ '.: " . .' , .. ~ .. ' ... : ~w .~ •• : .~.. • •. ' ~ - .~ 

! ~',:.~,.~:::<:~ W~ere. this. is the case '" an antitrust law violation:may have ., 
l.-:':':':,,~:,\~:;~~ ·;~·c~~~~~~.' " " "., .:" . :. ". :: .,. . : ;':':';;>;~i~ /.-. •• :.:,.:+ .. ,,: . "':":'.'. t;:::,::::·;~:~:: ;' · 

( 

.I 

43. United states v. Aluminum Co. of America, 148 F.2d 416, 
424 (2d cir. 1945). 

44. See United States v. United Shoe Machinery Corp., 110 
F.Supp. 295 (D.-Mass. 1953), aff'd per curiam, 347 u.s. 521 
(1954). . 

45. ABA Section ~ Antitrust ~, Antitrust Law Develqpments 
60 (197m-: 
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Rebate,s, Kickbacks and Bribes 

A rebate is a deduction from'a stipulate~ payment not 

taken out in advance of payment, but handed back to the payor 
ft h h ad 46 a er e as pa~ the full s~ipulated sum. A kickback, closely 

related to ar~bate, is the giving back of a part of money re

ceived' as a'payment or co~ission, often a-result of coercion 
. 47 

or a prev~ous understanding. Finally, a bribe is anything 

given or promised to induce a person, to ,do ' something which 
48 

he might otherwise not do. The three are so similar that 

they will treated identi~~ll" here '.land called "b:t;'ibes." 

We can divide bribes into two general categories: Official 

and commercial. ,The former'involves a 'public official- the , . 
latter, private businesses •. Bo~h are crimes in Virginia.

49 

To the extent that a bribe is paid to influence the 

decision of a purchaser concerning fr h om w am to ,purchase . 

goods, such constitutes a per ~ violation of section 2(c) 
50 . 

of the federal Robinson-Patman Act and section 59.l-9.7(c) 

, . 

47. ,Webster's New World Dictionar¥ of the Am~rican Language 
803 (Coll. 3d. 1960). -- -

48. 

49. 

50. 

Id. at 181. 

This is discussed in more detail in Chapter IV. 

15 u. S • ~. § 13 (c) (19 7 0) • 
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51 
of. the Virginia Code. It also may'constitute a "conspira.cy 

in restraint of trade" violative of section 1 of the Sherman 
52 

Act, although this is not clear at present. 

The connection between bribery and antitrust may seem 

somewhat elusive to you. However, in considering from whom 

to purchase goods and services, the purchaser or his agent 

should be interested in two major competitive variables, 

the price of the g~od.or service and the qqality of the 

good or·service offered by each sel~er. Thus, the amount 

which a seller may pay a purchasing agent to influence his 

judgment is an irrelevant competitive variable which should 

not be allowed to enter the purchasing agent's calculus of de

cision making. To the extent that such a payment does enter 

the agent's decisiqn ~aking process and business is given 

51. Va. Code S 59.l-9.7(c) (Cum. Suppw 1977) provides as 
follows: 

" , "It· is unlawful' for any person ,)engaged in 
.,.; ." :commerce,.· .. irf· the;. course- of such ~commerce: to '- " 

pay or grant~ or.to.receive or 'accept, anything 
of value as a commission: brokerage, or other . 
compensation, or any allowance or discount in 
lieu thereof, except for and not exceeding the 
actual cost of such services rendered in con
nection with the sale or purchase of goods, 
wares or merchandise." 

52. See Sterling Nelson & Sons v. Rangen, Inc., 235 F.Supp. 
393 (D.--xcraho 1964),aff'd.2!!. other grounds, 351 F.2d 851 

. .;.--

(9th eir. 1965). Cf., united States v. Boston & Maine Railroad 
380 u.s. 157 (1964). , 
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based thereon, competing sellers are foreclosed from making 
, , 

sales"not on t~e basis of having an inferior product or,a 

high price, but on the basis of not "shoving money under the 

table." Thip can lead to a substantial effect on competition. 

Moreover, a purchasing, agent has both.a legal and an 
ethical duty to s~rve his employer or'principalto the best 

, . 
of his ability. Thu~, the offer of a briQe places him in an 

irreconcilable conflict of inter~st~ where it might be finan-

cially advantageous for him to look but fQr the seller's best' 
. 

interest'. As. long as the agent remains bound to his employer, 

such a conflict cannot be allowed to exist. 

Bribes are particularly devastating when offered to or 

acce!pted by government officials. Such officials are in a 

position of pu~lic trust and owe the strongest allegi~nce . ~ 

possible to the citizenry~ Indeed, t,hey are fiduciaries and 

must act only in the public interest,. 

A clear application of section 2(c) to classic "commercial 
53 . 

bribery" is set forth in Kentuc~Y-Tennessee Light ~ Power ~ 
.. . -J::":-:;'~:.:'~. .. . " 54 
.. ~~,~: :.:"~"':, ,,~ v. Nashville Coal COr.-

• 
There, the;president of an electric 

. .... ~.' ..•• ....;: .. ; .. :,...:;t:.>"~... J '-----....-- • 

..¢~:~.~:.~ .. {.~~;;~~.::.:: :" '; ',: 

'-,---------------------
" ' " ,-' "'... . .. t.:.. ,..... ~.... , ~ 

.... • l .. , t~ .,.' , '* 

, . 
, ~ ... 

53. The adjective "commercial" as applied to the noun 
"bribery" probably is used to distinguish bet\l1een the bribery 
of businessmen as opposed to public officials. However, in 

. the case of bribing a state purchaqing official as in Ran<;Jen, 
Inc. v. Sterling Nelson & Sons, Inc., discussed infra, the 
distinction becomes blurre~ ----. 

54 .. 37 F.SupP. 728 (W.D. Ky. 1941), aff'd sub nom., Fitch 
v. Kentucky-Tennessee Light & Power Co., 136 F.2d-r2 (6th 
Cir. 1943). 
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company was bri.bed to purchase coal for his company from a 

specific coal company. The bribes were successful as the 

electric company ~urchased large amounts of coal at prices 

far in excess of the then existing market price. The- electric 
. 

company, when ap'praised of the situation brought suit under 

section 2,(c) ,and was successful. The court noted that the· 

practice had an adverse effect upon competition because com

petitors of the coal company were foreclosed from dealing 
. 55 

wi th the elect:ric company-.' 

Perhaps the most cited case for the proposition that 

commercial bribery may violate section 2(c) is Rangen, !E.£, 
56 

~. Sterling Nelson ~~, Inc. A supplier of a product 

sold to the State of Idaho bribed a state purchasing official 

to i~fluence his dec1sion 'concerning which product to purchase 

for the state. A competitor was successful ~n arguing that 

such payments were a violation of the antitrust laws. 

. • ! ........... '""." """,, ... ,," -- .... ', ..•.•• :-;,.<:.;. 55.. The court' said r ' ". ":.,:- .. 

::.~·.',·:'t,,·,~.· .• ~.·:'::,·,r.~~.~ .. · .•..•. " \" '.~ • • "Plainly, th~ ·pa~ent of. the secret COt~:- ... " 
-_ '. .,~ -',' missl-ons.' to Fitch was an unfal-r 'trade prac l-ce,.' , .. .. 

( 

and obviously resulted in lessening competition 
in the sale of coal to the Power Company. It 
would.have been practically impossible for any 
other company to sell coal to appellee, when 
che president of the Power Company had such 
an understanding with the Coal Company." 

56. 351 F.2d 851 (9th Cir.), cert. denied, 383 U.S. 936 -' (1965) • 
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ProcedUre under the Virginia Antitrust Act 

T~e Virginia Antitrust Act gives circuit courts juris

diction over th'e subject mattel; to hear state, antitru6't: 
57 

cases .. Cases br?ught under the Act are j~n chanc~ry; courts 

may issue tempora:r;y restrai~ing order~ and injunctions' to 
. . 

t.errn:i.nC!:te illegal conduct, and may impose substantial civil 
58 ' 

penalties in prop,er cases. 

Section 59.1-9.9 provides ~hat venue may be laid in t~e 

county or city where any defendant. resides, d t con uc s af~~irs, 

or has property that may be affected l;>y the suj.t. If none 

of the above prerequis~ltes are met, then the case may be 

brought where the~ defendant has its regi§tered office, or 

where the alleged violation occurred. 

In any action filed by the Attorney General., Commonwealth's 

at~orney, coun~y attorney or city attorney, the court, in the 

case of a "willful or flagrant" violation of the law, may award 

1.:-' ~_.;:;~~. ",. a ci viI pen.al ty of: not . ~or.e than one hundred th()usand dollars 
... - ~"......... .. ~ , .. 59 . * • I .... • • .. 

~':.';~:~; ... :,~~ . .'~ (": .per violation.,.. 7' FO,r example.,..' where ~ a comp~ny' . has'.', eng"a "g'e:" d' ,: . 
- ......... :...,:~" ...... • •• : ... :: ... t ... "" .."..... ... "'~'''''.' ,.'"' >, ... ~~. :t~~" ,,' ~ .:': " • ."'.:~.:". ';" ,.'~ .. 

c 

in a pattern of price fixing or has paid numerous bribes . 

to obtain business, each over~ act in furtherance of the 

conspiracy is a separate violation, and each is subject, 

therefore, to the .one liundred,thousand dollar penalty. 

57. va~ Code § 59.1-9.8 (Cum. Supp. 1977). 

58. Id. § 59.1-9.11. 

59. Id. 
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I) 

Perhaps of greal~es.t interest to 'you are the provisions 

wp.ich allow the Atto'rney General broad powers of pre-complaint 
60 

discovery. Whenever the Attorney General believes that a 

violation may have occ~rred, he may require any person to file 

with him a statement i'n writing under oath which states all 
, . 61 

facts and circumstances relevant to the investigation. 

Moreover, the Attorney General has power to issue a civil 
62 

,.investigative demand. A civil investigative demand, or 
, , 

CID as we call it, is simply a method of compulsory process 

used ~o formally inv'estigate all.eged violations before suit 

is filed. It is similar in many ways to a' federal grand 

jury subsoena. 

section 59.1-9.10{b) provides that the Attorney General 

may issue a eIn and thereby compel a'witness to appear for 

cleposition, require the production of any books or records 

that may be relevant to the investigation, and issue writte~ 

~ interrogatories to pe answered by the OlD recipient. It is 

Ii ," .important to note t~at cros may be served on either potential 

r:,;~::~:~,;·~,,~::~;' :, d~fe~~a~ts br third p~rso~~ who may hav~ info·rmation. re.levant ' 
J I .... ";;"'::':-t \_.-.• • ... "A • ... ... ~ • ,,': • "" ..' ..... ~ ... , • -"" 

rj:l:2;~~-<';,~;:.:::~~~ to '~h~ "a~~itr~st: i~quiry::" :Th~',CID ~ust sta~~' 'the ~~~ti~~ "~f : " ,'r., 

~" , the Virginia Antitrust Act which may have been violated, the 

r 
I 

Ii 
b! ri 
\'\ 
i' 
1: ! ; 
~l 
'1 r . ,~ 
~) 
~~ 
.r I 

", C:· 

60. ~. § 59.1-9.10 .. 

, 61. Id. § 59.1-9.l0(a). 

62. Id. § 59.l-9.10(b). 
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subject matter of the 
v 

• t' . 63 # 
~nves ~gat~on,~pd the ~ate and'place 

."'~ /i' ""C'. " ,:y 
be submitted to the Attorney , at which documentary material must 

. 64 
General. 

The recipient'must respond to the'CIO w~th~n twenty (20) 
65 '"'c. "»~~~"""") 

d.ays after serVice,~;, If ,th~: :" ~'cipient obj ects to answering 
, 

the CID, he may file, within the t\V'enty (20) day period, a 

petition in,' and onl~.in, the Circuit Court for the City of 
,,\ 

Richmolld, asking the ;.1:ourt to either modify or set aside the 
66 

CIO. The petition must be specific with respect to the 

o?jections voiced by the reci~ient. The'Unit, thus ~~r, has 

taken the position that although it is able to extend the 

time period in which cros may be answer~d, it'has no authority 
. 

to extend the twenty (20) day period in which Qbjectionsmust 

be filed .. 

The statute furtner provides that any recipient respond

ing to a cro will~e given use immunity with respe'ct to his 

responses if any type o:f!cirimina~ action subsequently follows. 67 

It is a: misd.emeanor for the Attolley General to disclo~e t~sti- " 

'. 

,,:, .. :?j<:.;. :;~~ny ~r other eVi~enc.e, gat~~~~, thro~gh ~se .'~:, ~ CID~ ~ 8:" ," ",.: ,., ::~ 'I 
~~>;4:;J::'/'" 63. rd·. § ~~ .1~9, ~~ (d) (1; ~;' . ",,\,';,':,' ·t':, , ,-:, ' ; .. ,'.::.::'; ii: /'>:;;;':~;:~~~<, 

I' 

'.' 

.. ' 

... '" . 

". 
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CID's must be used carefully, especially where the con

.duct being investigated may be a criminal law violation as 
-:~:/ 

well as. a violation 015 the antitrust laws; for in this case, 

it is clear that the panoply of fourth, fifth and sixth 
,-

amendment rights are applicable. Thus, the unit uses extreme 

caution to coordinate its efforts with those of other law 

enforcement agencies which may have an interest in the matter 

to assure that evidence ascertainea pursuant to a CID is not 

subj ect to exclusion in a subseque~t criminal prosecution.' 

Each of the complaints received by the Antitrust unit 

is given serious attention and is investigated at least in 

a preliminary and informal manner. Normally, this means 

that we will first determine whether or,not the facts" if 

true, constitute can antitrust violation, or at least reveal 

a pattern of conduct which may be indicative of a violation. 

If it is determir~ed that a likelihood of violation exists, 

W~ proceed further and began to ascertain the facts. Very 

often, this can be 40ne by a simple telephone call. In 
:>' 

." ~~aost cases,how~ver, we write indiv:Lduals wh,o may have c 
:.~, -- ~ ' •. - ••. >" II " ... •• .. • -. '". ......... ... . :* .. ~~. ,*,'~.. ".5~~:'.:' ..... 4 

~.f;:·~7~;?',::, l~~owi~dge about, the matter. and. ask them'to submit :releyant . ,,-
~<~~:.:·:S;'i!\7··'~--,';I .. · , , i'.' •. ~ , ;. , , " ; "~", 

documents'to us voluntarily; generally library work may be 

.. 

proceeding ,concurrently in order that we can obtain some 

background information concerning the industry involved. 

At the same time, we. are attempting to judge the economic 

effect of the violation on virginia commerce, aJld whether 

or not. the ·violati.on is one which would be tested by a per 

se rule. I am not tel:ting you any secrets when I say that 

41 
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c 
we are always more ~nterested fn a per ~ case than one to 

which the rule of reason applies and which may turn out to 

be unduly complicated when compared with any benefits. obtained. 

Normally, per ~ violations have a direct and immediatere

straining effect'on commerce •. 

'If we are unsuccessful in ,obtaining requested informa

tion on a voluntary basis, or if it appears that the recipient 

of the letter may be recalcitrant or inclined to destroy rele~ 
, , 

vant documentation" we serve a civil inv~sti~ative demand' and 

put the,r~cipient under compulsory process. Normally, it 

will be impossible for a recipient to properly respond to 

a tIP within the twenty (20) 'days allotted; therefore, almOst 
, . 

as'a matter of course, the time in which to respond is ex-

tended at the request.,of the recipient. The response of 

attorneys representing Cln recipients, except for two not~le. 

cases, has been commendable. Perhaps this is beca~se of 

§ 59.l-9.l0(j), which provides in' effect that obstructi~n of 

.. ,.:.'.: ..... :.,-; our. investigation is a misd~lnea~nor _, .:.: ... .."' .. ' ... , .... , ,~. 
. .". ..... - .... 

'~:~:f.:~.~~~,:;;".', "; .. ,~ : ·When. an,., investigation . i~, !;~~piete I, a d"e~i"~ion must. be 
;,;:,~: ::.{' ;.:::.,:':,; .: " ~ ........ -.< ;' .. ,"' ',-. ' .. ":'," . -.. ' .,,. .. " '., . ..; . ',~", .. :' . ; , .... ".," 'f}:", .•. " .. .. ' .. , : :... .' .:" ." :"". >. : .• ',,~: ~ ; ...... 

.... -... ~ ..... made concerning what action :if! warranted. If no violation . 

c: 

jp found, of. course, the answer is simple -- we terminate the 
~ 

matter/Sf, however, a violation is found, we must determine 

what f~mm of relief to ask for. 

In some cases, \'1e simply obtain. a statement of voluntary 

c~mpliance.. lri this situation~ no suit is 'filed, and '\I'e accept 

42 
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promise of the potential defendant. that the ill~gal be-

\ havior will cease. 
~ t, O. 
, ~ 

We were especially prone to use this method 

during the formative per~od of the Antitrust unit when our 

'1, 

l 

(' 

main purpose was to educate the pub,lic concerning the policies 

and principles of the 'a~titrust laws. We are much less in-

clined to use, this process now. At present, t~e voluntary 

compliance process woula be used only in a matter where our 

case is extremely weak, where we are convinced the violation 

was inadvertent, and where the economic effect of the viola-

tion is minimal. Perhaps we are talking'q~out a problem 
'\/) 

where only a technical violation occurr~d, and no h~rm was 

. done. 

The Antitrust Unit has depended in the past, and will 

no doubt: depend in the future, to a great extent on c?nsent 
'-'-, 

decrees, the,civil equivalent to a plea of 'nolo contendere. 

Where the violation is not willful or flagr~nt, it will gen-. ' 

erally behoove the st~te to use the consent-decree mechanism 

rather 'than litigating the issues involved. This is because 
! . -~";~:' +. ',. ' " 

I :':":~~ ... ~ ..... /. that in. 'a nonflagrant· case,: the mo'st \,?e' can obtain,: even if· ... '; . 
... ",: <,.~::..~;. .. :.~.. .. 't,.. >t, ~. "", • • •••• ~ "'~. ' ..... , • .,,' ,'. ' •• ,' ~,",-"-:"," •• >;"" . ...,.. ..,. 
-:;~;~,.":';. ~:*.;::,-~,f -~~- ; ... ~ ~< '... • ... t -. ..-..-, 

....... ,!' ..... ;. we ll.tl.gate, 18 an injunctIon. ' We would much rather' be 

c 

a~lowed to tailor th~ 'injunction to the specific fa~~uai 
situation through the consent decree mechanism than risk loss 

through litigation o~ gain a Pyrrhic victory, where the court 

enters an injunction that iS7I)not suitable to our particular 

case. 
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The ultimate penalty for a violation of the Virginia 

Antitrust Act is the. assessment of a civil penalty, 'which as 

I noted previously, will be assessed only in the case of a 
69 

willful or flagrant violp.tion. Obviously, it is difficult 

to stereotype those cases which we. consider to be flagrant 

and those cases not. In general, however, I think it safe 

to say that we will treat as a willful or flagrant violation 
iJ 

any noninadvertent ~e~ ~ violation, any non-per ~ viola

tipn where predatory intent is present, and any viola~ion 

which is also violative of the Commo~wealth's criminal. laws •. 

It is not our intent to attempt to gain civil penalties 

from every violator of the Act, but where the violat~on . . . 
... l.S, 

per ~ illegal, we think it fair to assume that the defendant 

knew that '~hat he Was' doing was wrong. Moreover, where pre

datory intent is shown, there is little doubt than an in~ 

dividual knew that what he w~s doing was wrong. In such a 

case, we feel.it fair to request a monetary penalty. 

69. Other remedies, not found in the Virginia Antitrust Act, 
may be warranted~ For e~am~l7' the Unit might seek a writ of 
quo warranto aga1nst a Y1rg1nl.a corporation, which would have 
t~e 7f~ect of precluding that business from operating in . 
Vl.rg1n:a_. ~he sam7 remedy could be used to revoke the license 
of a~ :nd1v1dual ll.censed by the state such as a realtor or 
phys1c1an. Se~ Va: Code § 8.01-636 (Repl. Vol. 1977). Also, 
cont:acts entered :nto by ~he state which are the result of 
a br1be or where b1dders rl.gged their bids can be voided. 
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. Chapter' IV 

~ virgin~a ~conomic Crime Statutes 

The preceeding chapter discussed substantive, procedural 

and i.nvestigatory aspects of ant.itrust laws. It was noted 

that. the Virginia Antitrust Act. provides for civil remedies 

only, although it was pointed out that so-called "civil 

penalties" can be substant.ial. () 

In this chapter, we disc~ss briefly Virginia criminal 

statutes 4ealing with certain economic crimes. No effort 

has been made to mention'6~ discuss all Virginia provisions 

which may constitute an economic crime; rather emphasis is 

placed on those crimes which may be violative of both a 

criminal law and the antitrust. laws, although'other types of 

violations are ment.ioned. Moreover l we do not discuss common 

law crimes which have not been'codified. 
" 

This manual has emphasized that where certain criminal 

activity is discovered, it may be proper to attack the conduct 

under t.he antitrust laws by reporting the activity to the 

" 

Attorney General' ~ 1;Ultitrpst ~:gnit. ,'J;he. c~mv~~~~. is.:~~~i?usl~, .:,.,._ .. ::.' 

;(.~:z;~-.~:.:, .: '~l1e~ violation~: :~f .. the'· a"'t:t~~t .. l~,;,s . ;";'~' b~.· d~sc;;,vei~d . ;.l!ieJi· ... ·.::~:::;.:~:~:::: 
:,;';":~'" '. ::'.",.' '. t" ,'." ',,' ", '.' '; .:"~: .:" :1.' ,of;',':' ,\, .• ;":':t~' ';" ~,,; "_'," ~~ ... ".': .. ~";' ,1,': .' :':;~7'~.,-:"; ;;' .';~~'~; 
=:~.:.,~." .. -.~. . aiso'~~~stit~te ~r~i~ai' la~·:v·iolations. Iri 'oome situations; '" .:.'., 

! 
! 

, 1 
I 

,J 

the Commonwealtb's criminal laws may provide a more effective 

remedy. In the vast ni]jority of cases, we expect that both 

should be used. 

Our hope in presenting this seminar is that whenever you 

encounter'a situation involving economic crime, you will auto-

45 
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c· 

matically ask yourself whether there may be a violation of 

the antitrust laws. Your thought· process should proceed 

c:ts follQws: First, is there more than one person Or entity 

involved? In other words l is there a conspiracYI Qoncert of 

.action, or agreement? If so, one element of a Sherman Act 

section 1 violation is present. Even, however, if" only one 

entity is involved, do not terminate your analysis; remember, 

al though it takes n two to tango" under sectioll 1, under sec-
. . 

tion 2, which deals with monopolization and attempts to monopolize, 
1 

one actor is sufficient. Second, consi~er whether the p~actice. 

has any effect on co~petition. Are competitors being harmed or 

driven out of business? Does the practice have any effect on 
. . 

prices being charged? Remember, any agreement which has the 

purpose or effect of raising, lowering or staQalizing prices 

may be a price fixing agreement per ~ violative of the anti-
2 

trust laws. You will be surprised that some of the practices 

,discusse~ later may constitute price fixing. . 

.d..... Combinations to Injure Others in their Reputation, Trade, 
'-, ::':':'-':::"" "'" ,,/'" ';:'.::".' 
--.. ,-:~:: .:. ,.:. ' . - ".,'...', -, ". :,~ ",: ',,: :' ... ',::" ::':"':':" .: .. ', ,." ~ .. ::". -.', .. 

,':,:- '.:':'.'~,'., Busl.ness or ProfeS'sl.on ,'. - ," .. '" .... ' - '- .... ~'".:-' .. ;. .• : .. " ... ,~:: .. j:~.:: ... :':.:. , .. ~ ".:~',.~-.,"::,.:'-.;.., •. }.,,::i:~,\;:.:;~ 
-: •. ':-'';''~'l''': ',- .... ,.~. ":'.~ "", ' , ',: '. H', ,.\. ;" :; ::".:.' ~ •• ; J::':'i

A
:,' .,' .• -:,,'.: 

. . A little' known and even 'less used:' statute is sec- -, '" 

tion 18.2-499, which makes a combination to injure another 

1. Although sections land 2 of the federal Sherman Act . 
are cited, remembe,+ that these statutes are virtually identical 
to the Virginia Alltitrust Act, Va. Code §§ 59.1-9.5 & -9.6 
(Cum. SUpPa 1977). 

2. United States v. Socony-Vacuum Co., 310 U.S. 150 (194Q). 

. , 
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3 
in his trade or business a class 3 misdemeanor. The statut.e 

a~tuallY prohibits three pract.ices When carried out pursuant to 

an agreement: 

l~ injuring another in his reputation, trade 

or business by any means~ 

2. 

will: or 

3. 

11 ' th to do any act against his compe 1ng ano er 

preventing or hinder a person from doing any 
t 

lawful 'act. 

'. 

You should realize by now that this criminal provision is 

quite similar to section 1 of the Sherman Act. It, in effect, 

makes agreements in restraint of trade a criminal offense. 
4 

The one reported case under this statute recognizes its, 

similarity to the antitrust laws; in fact, (2) constitutes 
, . 

a specif.ic prohibition of many types of concer~ed refusals 

to deal which were discussed in Chapter III. t ~ 

Note also that private civil suits can be brought under 

this statute by a person whose business is injured. A 

successf~l plaintiff can recover three times his actual 

," 

5 '. "" ',' 
damages, plus. attorneys. fees. ~d cost~,.. ju~t as ,he, ~a~ .. ,~~~er.,:.;;.<; . ~ ,;'~ 

. . , . 

" . . 

1.
'1 ImPortant;:however, because of the soc1al st1grna wh1ch often 
1 attaches to a criminal conviction. 

~1,' 4. Federal Graphics Companies, Inc. v. Napotnik, 424 
II F. Supp .. 291 (W .. D. Va. 1976) • . ! 

I 5. Va .. Code S 18.2-500(a) (Repl .. Vol. 1975). l 
6. 15. U.S.C. S lS (1970). 

7. Va. Code S 59.1-9.l2(b) (cUm. SUpPa 1977). 

p"'" • 

-~.!~~ ~~,. '. 
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Because this statute is, in effect, an anti:f;:rust law, 

the Antitrust Unit intends to make use of it in p:!:'oper cases. 
/)\ 

Notwithstanding the small sanction for violation, the threat 

of criminal prosecution will serve as some deterrent to future 

antitrust law violators. 

Brib~rv 

Antitrust law aspects of rebates, kickbacks and 'bribes 

were treated in Cha~ter III. In'general, it was pointed out 
, , 

that "[t1he vice of conduct labeled 'conlmercial bribery,"as 

related to unfair trade practices, is the a~~lantage wh4tch 

on~ competitor secures over his fellow comp.~titors by his 

secret and corrupt dealing with employees or agents of pro-
8 

spective purchasers." 

Bribery may be either "official," \-lhere the person bribed 
. is a public serva,nt, or "commercial, ,I where he is an employee 

of a private business. At common,law, only official bribery 

,\'las recognized as a c~ime: IIBribery is the corrupt payment, or 
. ; '.' . . .: ... ,'" ''',' ;',' .:', : 9,' ......... ,; ", .... :-: : :_: ~>':. ". 

. receipt of a price fo;r:-offici;~l action.," , ,Thus" of~~cia~ l:?,riber!(;. :,~ " 
.... ,':,., , . " '.... ',: :;," .. ':<:,:,,,,~,:,: ... ~ ';:,:.:: .,' ,:. : ,:'~~:;:;;;\:,:;.~ .. ::. :' : :,;:~t. : !,;' . . . _~ ~ _;:;::: {:'" ;~::.:: .. ~ ~·:,,".r'·'is·'oft~n· r'efe'rr~d to as- 'official' or politicai' .'frcorrupt:r.ono' ',~ .. ".' 

( 

....... '.' 

. 
8. American Distilling Co. v. Wisconsin Liquor Co., 104 

F.2d· 582 (7th Cir. 1939). 

9. R. Perkins, Criminal Law 469 (1~~69) (hereinafter 
cited as ,"Perkins"). 

. . 
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~; Corruption consists of the intent ho influence official action. 
\; 
i t, 
~ 

(I 
In Virginia today, official bribery is a statutory class 4 

11 
felony, and consists of the offering, ~livingt receiving or 

soliciting of anything of value with intent 
12 

to influence the 

1 i 
f : 

It' 

Ii 

recipient's action as a public official. 
13 

Statutes prohibit 
14 . 

the qiving, offering, promising, , or accepting of any gift 

10. Professor Perkins notes: 

L 
\
' e'A corrupt intent is essential to guilt 
, t of bribery but it, is important to keep in mind 
1
1

' t just what constitutes corruption in this regard. 
I On the part of the briber this requires an intent 

Ill' to subject the official action of the recipient 
to the influence of personal gain or advantages 

\ rather than public welfare. It does not require 
'\' that the action sought to be induced should benefit 
! the briber or should actually be detrimental to 

j

:; the public. The social interest demands that 
i official action should be free from improper motives 

1
:,\ of personal advantage, and an intent to subject the 

C') action to such motives is a corrupt intent. If 
I" moneyc is paid for suoh a purpose it is immaterial 
I. to the guilt of the briber whether the officer's 
II of~icial conduct was actually influenced or not. 
i : On the part of the bribee, an intent to use the 
I, :,' opportunity to perform a public duty as a means 
! of acquiring an unlawful personal benefit or 
1; advantage,j.s a corrupt intent. Hence it is' 

!
~' . . ..' no defense to a charge of receiving a bribe that 
;. " .... .::., ',: ';,. the recipient: believed~the action' requested woul~ . 
:.~-:i:;:':" ~>';"': .;', be for the best· inter~st ·of.. the public, or: tbat 

:;~:~~~',.: .. ~:" .' .. :; he bad' determined "upon-,that cours'e-'of action"before 
~ the bribe was offered. An officer wbo has de- ~ 

{
' termined upon a certain course of public action 
, ' might change his mind if free from corrupting 
f influences. The social interest requires that 
t there should be no such conflict. 1I 

Perkins at 478-9. 

11. Punishment is imprisonment from 2 to 10 years., Va. 
Code § 18 .. 2-10. (cum. SUppa 1977)" 

" 

12. Ford,v. Commonwealth, 177 Va. 889, 15 S.E.~d SO (1941). 

c, 13. Va. Code 518.2-438 (Repl. Vol. 1975). ' 

14. Id. § 18.2-439. 

49 .-

.. ' 

,. .' .,.: ~ 
. " .. ",,' .... 

, 

( 

• 
~ 

• oj 

with intent t . o ~nfluence any "executa 1ve, legislative or jUdicial 
officer, sheriff or police . 

officer, or to any candidate for 
such office." 

15 
servants," 

other' statutes prohibit bribery of "public 

which is defined 
16 as any "Officer or employee of 

this State. 1f 

Section 18.2-444 is a broad commercial 
Qribery provision. 

It prohibits an "agent 1 , emp oyee, or s • ervant' from acoepting a 
gratuity, without the knowledge 
mast .1. of his uprincipal, employer or 
, er, l.n return for "act[· ] . l.ng l.n any part{ 1 ' ... cu ar manner as 
to his ,/ 17 • • .. employer's business-II 

18 I 

is also prohibited. 
the giving of the gratuity 

Employees authoriz~d to procure supplies 
for their employers cannot accept 

any ~ornmission or bonus 

aware of it and w'hether or not 

Thus, the CommonWealth has strong 

although violation is only a 

whether or not the employer is 
th . 19 ere 1S a corrupt intent. 

commercial bribery statutes, 

class 3 misdemeanor.
20 

15 .. ' 

'16 • 

17. 

18. 

19. ~. § 18.2-444(3). 

20. There are other bribe ... 
~~i~ommisfsioner~ appointed b~aP~~~~~10~:~t.Briblery of jurors 

ery 0 part1cipants i .' ~on ' 8.2-441· 
~ndtso~icitation ~r accep~a~~~r~~ngri~ent~, section 18.2-442; 

r ral.ners, sect10n 18.2-443. es y ma~agers, coaches 
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Extortion -
It is important to realize that extortion can have more 

th.an one meaning. For example, ttcolnmC)~-law extortion is the 

corrupt collection of an unlawful fee by an officer under 
21 

c.":olor of office." "Statutor:y extortion is either (1) the 

unlawful e~tortion of money or other value by means of a threat 

not sufficient for robbery, or (2) a communication for the 
22 

purpose of such extortion." 

You shou~d realize immediately that there is little 

differel1Ce between .official bribery and ,conunon-1aw extorti,on. . 
l'lhere, for:'. example, a state contracts officer accepts money 

in return 'for choosing one supplier over another, he i~ guilty 

of bribery and extort.ion, and he has- violated the antitrust 

1a\'1s .. 

Virginia bas 'codified the statutory extortion definition 

given above: 

"Extortinq '!!!2n~:r, .~., Ez threats.. If 
any person threaten 1nJury to character, ~erson, 
or property of another person or accuse h1m of 
any. offense and thereby extort money, property, 
or pecuniary benefit or any note, bond, or other 

" "" evidence of debt from him or other persons, h~ ., " . ' .... _.:. ... : ~'.~. 
~:"":'sha1l be qui1ty of_~a'C~ass ~ .. fe~?~~~"~.~: .. ~":.)~>·.,~.,'.:"'::':·""~' .. ~!.~: .,~.:::~:. ,.' 
~ ......... ," ~. .., .... ~. .{<II" .... ;':"',; w ••• """· ••• • J:~.~.r -..•. 1-- .4.:'-..... ,: 14*" .~. ~~~:' .~ .. : .. : .. ~ .,,!. -. ~ ... ", •• '~"' .• -t.. 

." Extorti~n is emphasiz~d 'in this "manuai 'because it 'is ' ':",:',:: . 

often part of an anticompetitive scheme which"may be ~io1a-

21., Perkins, at 367. 

22. Id. at 372. 

23. va. Code § 18.2:"59 (Rep. vo~. 1~7~). Sf'~ction 18.2-60 
proscribes threats of death or bod11y 1nJury '«:,0 a perso~ or 
member of his family-
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tive of the antitrust 1aW's.l-~ere, for ~xample, entities 

threatE~n a competitor with commercial injury unless he joins 

a pric'e fixing agreement; or they burn his business; or they 

boyoo~t a supplier who sells to discount stores, both civil 

and criminal remedies may'be available. This is especially 

true where the threat is carried out, and the charge becomes 

homicide, arson or larceny. 

Odomfete~ Tampering 

Tampering with an odome.ter, or "spinning" as it is some .... 
t " • 

times called, presents an interesting opportunity to test the 
24 

brei:ldth of the antitrust laws. Odometer tampering'is a crime: 

the penalty, however, of a fine of up to $500 ·and up to six 

months in jail is rather light. Now ana1y~e the problem from 

an antitrust standpoint with the possibility of civil penalties 

of up to $100 0 000 per violation. 

The purpose of "spinning" is to increase the price at 

which an auto will resell. If there is an agreement between 

· , . ... -- " .' 

. , 

,. .... ~-,~ .. ;,' , .. ,~ 

) 

the spinner' an4, for examp1e~ a.use~ car'lo:!: .or#:- ~.or: .. !:ha~;:::~ 
* •• ~':" :"~""-... '" ," ,.... • ..... - ... ~.~"" ' • ~ " ..... • ..... ·i· . .. ... "', .... ' ~ ...... :.t-'~ .. . ; ..... ~!II>.- .. .. '" 

'.>. '.:" '.,: ...... :~ " " ma~ter, . the o~e-rof':the:: lls'~d: car·r)y.. which the. spinne~JS: 
.... . .............. ' .. " ',.. 

· .~ ~~ .. ~:'t ~ .~; ' .. ~ .~.~;~ 

c. 

". • • ..'" • ~~. ..;"" ~. '1:.... ..... • " 

"employed," is that not a price fixing agreement violative of 

the antitrust laws as explained in Chapter III? ~his is 

exactly the type o~ no~e1 antitrust law application which the 

Antitrust unit plans to use in attacking different forms of 

economic crime. 

24. Vao Code 5·46.1-15.1 (Rep1. Vol. 1974). 
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Consumer Fraud 
; 

Virginia has a number of criminal and &ivi1 st.atutes pro

hibiting consumer fraud, deceptive and misleading advertising 

and other forms of misrepresentations connected with sales.. 

The lynchpin criminal statute is section 18 .. 2-216, which 

proscribes untrue, deceptive'or misleading advertisements 

or other fraudulent inducements used to make a sale.. Sec

tion 18.2-217 prohibits so-called "bait and switch" tactics, 

i.e., a seller's advertising a product at a low price and 

then refusing to sell at that price, or· attempting to sell 

higher priced merchandise by disparaging the advertised 
25 

product.. 

Earlier this year, the General Assembly enacted the 
26 

Vi~ginia Consumer Protection Act, which prohibits some 
27 

fourteen specified "fraudulent acts or practices .. " A one 
. . 28 

thousand dollar per violation civil penalty is provided. 

Here again, if a consumer fraud or d~ception is the 

result c,lf an agreement, and if its effect is to raise pr$.ces, 

as most often will be the case,. an 

, have occurred. 
. . 

, .. 
, ..... , t; 

'. 

25 .. Violation of either statute is a class 1 misdemanor. 
, 

26. Va. Code S§ 59.1-196 through -207 (Cum. Supp. 1977). 
(:/ 

27. ~. S ~9.l-200. 

28. ~: S 59~1-206. 
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Securities ~raud 
) 

It should be mentioned br'l.:efly , that.Virgin~~ has both 

criminal' 'and civil provisions prohibiting fraud, -deception 
'. f 'I • 

and misrel?resentation ·in the sal~' of securities' includl." nN. . 29 '. , ':';J 

corporate stocks 
30 

felony. 

and bonds. 'riolati9n is a class 4 

Because the definition of what ' . 31 constl.tute "securities" is 

" 

extremely broad, the Virginia Securities Act or "Blue Sky Law" 

as state se,curi ti~s laws> are' Often ca' lIed, 32 presents a viable, 
vehicle for attacking organl." z d . b . e cr~me USl.nesses in certain 
circumstances. 

:rax Fraud 

As every law enforcement official knows, one method of 

attacking organized crime where a more substantial violation 

cannot be'provea is to charge federal tax evasl."on 33 or tax, 
fraud. Ill-gotten gains are seldom reported as taxable 

32. State securities laws are often referred to as "Blue 
Sky Laws" because their purpose was to prohibit the sale 
of "blue skies" by financiai charletans to uns~~pecting, 
gullible widows and orphans~ 

33. Television watchers know that u'se of the tax l.aws 
against"organized crime g':)es back at least to Eliot Ness 
and "The urltouchables. II 
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)) ,34 

income. Attempting to evade federal taxes, or willfully 
35 

, ~ 0 

t:ailing to pay federal t.axes, are federal felonies with 

punishments of up to five years in prison and a fin~ of up 

to $10,000. The willful failure to file a return is a 
36 

misdemeanor. :' 
j .. .J • 

Unf.ortunately, Virginia's 'tax remedies for non-payment 
i) f1j;~~ 

Wj 

are, at best, pathetic. ,'£here---a:rt'FfiO c:cimifta-J::::::sttno".::i.ens, the . 37 

errant taxpayer is fiorced only to pay the tax plus interest; 

It is a mistake to consider the Virgini~ ,tax laws as a 

pctential remedy. 

" 

)\ 

.. "' '.~d~. 
~ .... ' 

I ' " ... .,:: .... , ... ~ .: ........... : ""':" ......... :: •. -:: ~ ... I:· 
~ . ~.-.: ... ~ .. ~ .." ~,. ".. -. ... '... """... ",.., ",,,, ... " ,.,.,' ... ,;:': ":.:." ;~'~ .. >~:~·}~~i:~~6'''::: '.: "::5~~i~~~:~:~;*~~: 

. • ",.' ... ;t5:":>"! :~- ~ ... -t-r.~: 
":.' ,'.,~:,'. . .. ~r·~:;·:·,,::.~:.!·;.?·:-. 

. ~ .. " "~.'. ., 

," 

, " 
,. .:: .-

.. ~". : ......... 

34. Int. Rev. Code of 1954, § 7201. 

35. Id. § 7202. 

leI. § 7203. 
~/-

36. 

37. Va. Code § 58-1160 (~um. Supp. 1977)~ 
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, Chapter V 

Legislation "~upPbrtive" {;)f Investigations 

As you realize from your own experience, ':i.nvestigatlons 

are often hampered by unco~perative witnesses, seemingly 

coopep;ative witnesses not tell;i.ng :the trut.h, and the destruc

tion of 'documents materl.' al t ,0 the investi~ation. Therefore,' 
( //-

you should be aware of the small numb~r of,Virginia laws 

wh~ch may be of some aid to you l.'n your' , , l.nvestl.gatory work. 

~bout a yearacjo~ the Antitrust Division ~f the united 
. . . 

States Department, of jus~ic~'became quite disturbed th~t. 
, . 

.. many target,s of its criminal, inv:estigations were dest:roying' 

relevant documents or not producing them for examination. The 

Division, in an effort to terminate, this problem, has begun 
1 2 

indicting individuals for conspiracy and obstiuction of justice 
.', 3 ' 

under federal statutes. 

Al though Virginia has no obstruction of justice statu,te 

as such, there are several legal theories ahd statutes which 

may be of some aid to law enforcement officialsD 

• a.,,, 

....... ~. ~~ ... ,~ 

Perjury 
.... . .... -: 
'",. "'" . . .~' ... " 

" . 

". "., 

, .... ~ -

"If 'any person to whom an oath 'is lawfully administered 

on any occasion willfully swear falsely on such occasion 

·1. 18 U.S.C. § 371 (1970). 

2. 18 U.S.C. §§ 2 & 1503 (1970). 

3. See,~, United States v. Treadway, Cr. No. 3-17-305 
(N.D. ''l'ei:", f~le,d September 13, 1977). 

- 5(i -
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h · material matter 'or thing, • • • be shall· be tQuc long any II 4 
II 

G • h b1 C1 5 fe,iil ony. " guilt1y of perjury,punl,s a eas a assr 
if 

perjury sanctions are obviously warranted where an,in-

diVidual willfully lies during a judicial proceedi~g. Its use 

1." S mor' e 11" m1.' ted because the oath during the investigator~ stage 5 

must be requi~ed by law bef~re lYi~g~an constitute perjury'. 

Thus, where an individual is placed under oath by you dur~ng6 

an investigation and then lies, he' is not ,guilty of perjury~ 

.The result may ,be different with respect to investigations 

~onducted by the Antitrust unit. Where we have served an in

dividual wlith a CID, he may "be prosecuted or subjected to penalty 

or forfeiture for any 'perjury, false swearin~ Or contempt 

" committed in answering, or failing to answer, or in producing 
7 

evidence or failing to do so • • 

better not lie to' u~f. 

Obstruction of Justice 

. . " Thus, a subject had 

As was pointed out above, Virginia has no obstruction of 

r 

justice statutes similar to those found in federa~ ~~w., How-

, e~r ~ you should be aw~re ~~t at c';"';on 'l~W ,: obst;~c~i¥:.Of· <:;:~~~~~'.')~i 
.. " ;:... .. '., . ":. ::' : .' '-:, " .. : ,',;. '~":::~'.:'.' :.:,~.~ ::.,~:~,,\:-,. 

.. "":' h'. ...... 
, " 
... _t ' '. 

4. Va. Code § 18.2-434 (Repl. Vol. 1975). 

5. See generally R. Perkins, Criminal Law 457 (1970) 
(hereinafter cited as Perkins). 

6'. The subject may, however, be guilty of giving a false 
report t~ a police officer. 

7. Va. Code ~ 59.l-10(k) (Cum. Supp. 1977). 
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8 
justice was a misdemeanor, and that the common law offense 

9 " 
has been recognized, in this country. A Pennsylvania court 

said: 

"The common law is, sufficiently broad to 
punish as a misdemeanor, although there may be 
no exact precedent, any act'which directly in
jures or tends to injure the public to such a~ 
.. • rVi 
extent as to requ1re the state to \.~.{nterfere and 
punish the wrongdoer, as in the case of acts 
wh~ch injuriously • • • obstruct, or pervert 
public'justice, or the administration of 
government.1I1~ 

One form of obstructing justice consists of supp~~ssing or 
,/' 

destroying evidence, knowing ~hat it is w~nted by investigating 
11 

law enforcement officers. Thus, where "you encounter situations 

where records have been intentionally destroyed after the subject 
, , 

became aware of your investigation, or indeed, if you encounter 

any situation where a "cover-up" is going on, consider an 

obstructlon of'justice charge. 

Miscellaneous Provisions 

Virginia has several statutory, provisions affecting in

vestigations with which you should be familiar.' It is a mis-

.J 

8. Perkins at 494. 

........ . , ...... f 

, . . ~''''~' : 

Po", ., .:> .... ," ... " ",,' .... -, .';: -: 
• ! ........ " • 

.. ';" 

9. See,~, Brown v. CC1mmonwealth, 263 S.W .. 2d 238 (Ky. 
1954). ~ 

10. CommonWealth v. Mochan,. l7~ Pa. Super. 454, 458, 110 
. A.2d 788, 190 (1955).! 

11. Commonwealth v. Russo, 177 Pa. Super. 470, 111 A~2d 
359 (1955). , .;" \, 

(I 

,,-. .,-r~-.,: . '~ -...... . 
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demeanor to bbstruct justice by threats or force. 
12 

Whis is 

, much narrower than the common law offense because the statute 
' 13 . c 

seems to envision only physical interference. Indeed, the 

leading Virginia case involves the use of a shotgun to prevent 
14 

the state police from making an ar~est. 

It is' also a crime for a person to conoeal or "compound" 
;1.5 

an offense, or to refuse to assist an officer "in the . 
16 

execution of his office in a criminal c,ase. It Finally, it 

is E;!y' class 1 misdemeanor for any person knowingly to give a 

false report to any law enforcement official with intent t~ 
17 

mislead with respect to the commission of any crime. 

Although penalti~s ~for violations of. these statutes are 

light, use should·be considered, especially for their deterrent 

and preoedential effects. If'it is generally known that such 

cases will be brought~ instances of non-cooperation may decrease. 

More importantly, if numerous cases are detected and prosecuted, 

the General Assembly may determine that sanctions should be 

increased. 

""." ~ 

'. ,. .. . ~ 

12. Va. Code § 18.2-460 (~epl. Vol. 1975). 

13. Jones v. Commonwealth, i4l Va. 471, 126 S.E. 74 
(1925). 

14. Love v. Commonwealth, 212 Va. 492, 184 S.E.2d 769 (1971). 

15. Va • Cod~ § 18.2-462 (Repl. Vol. 1975). 
. . 

16. Id. § 18.2-463. 

17. Id. § 18.2-461. 
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