
~-"",--- - - ~ .~- -, 

r 
r 
r 

--
I 'ld"':;;'=7~"":::="~~~IQ:::==-~==~~~-T,n 

, '''j' ! li • t 
\ I ' 

! National Criminal Justice Reference Service 

I--~Jrs 
I 
! 
I 
I 

I 
~, i 

f { 

.1 

This microfiche was produced from documents received for 
inclusion in the NCJRS data base. Since NCJRS cannot exercise 
control over the physical condition of the documents submitted, 
the individual frame quality will vary. The resolution chart on 
this frame may be used to evaluate the document quality. 

1.0 :: 11111

2
.
8 

11111
2
.
5

, 

W IIIII~~ I 2.2 w 
~ ~III~ 
:; mn4.O I 20 

I I 
~ Ill_ . 
.. u . "' ..... 

-- 111111.8 

IIIII! .25 IIIIII.~ 111111.6 

MICROCOPY RESOLUTION TEST CHART 
NATIONAL BUREAU OF STANDARDS-1963-A 

Microfilming procedures used to create this fiche comply with 
the standards set forth in 41CFR 101-11.504. . 

Points of view or opinions stated in this document are 
those of the author(s) and do not represent the official 
position or policies of the U. S. Department of Justice. 

, 
, National Instituii-of iustke 1.1 . " 
United States Department of Justice 
Washington, D. C. 20531 

Date Filmed 

. 3/06/8L 

! 
I 
I 
I 
! , 
I 

I 
I ,1 

'J 
,1 
J 

:1' 

I It 

It 
1;' , 
! . I ,1 

I "j [\ 

II 
'll' 

-, 

ANTITRUST LAW MANUAL FOR 

VIRGINIA LAW ENFORCENENT OFFICIALS 

Part II - Joseph W. Kaestner 

Jeff Miles 
Joseph W. Kaestner 

Virginia Office of Attorney General 
Antitrust Unit 

October 17, 1977 

j 

. ; ! 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



. ; .:.:r~ . 
,. ~ . 

/1 L r~) II /'1 

Antitrust issues arise in un \,Tide varie·ty of situa:tions 

. ' 
" ," .. : 

; . . . 
f • 

{~<.'" falling under the heading II ~'lhi te-Collar" or "Organized fCrime_·ft 

"~ .. , ". "" -
... .::::.~~;=::: .. .' '. ~·(her).~ye~ .. YO.ll ·.ar~. ~ea~ing' \·lit:ll· such' 'a' case ... be. sensi tiv.e.to·:.th!3: .. ~'.:':'~::_~~.';'. 
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investigative' tools not 'ge'neraily c:.vailable ..:.~ am~'ng th~se .' 
. . - . 

is the pm'ler to issue 'civil investigative demaI?-ds. . These are 

essentially subpoenas duces tecum and subpoenas ad testificandum 
.- - ..:..-~.;..:::.~-=--~-.; 

pursuant to "Thich the books and records and .testimony of in-
. 

dividuals and corporations can be obtained. The Act also gives 

the Attorney General.the pm'ler to require a person to ans'tver 

\'lritten questions under oath. Further, the Act permits the 

AttorneY Gene~al to Gompel a '.\'li tnesses' s testimony through 

a grant of ilThllUni ty. Should a \'li tness so immunized fail to 

ans\Ver r he may be held in civil contempt and confined until 

he <foes. 

The second advantage of the antitrust laws is that they are 

civil statutes. Consequently, the burden of proof to be met 

at trial is. reduced' from "beyond a reasonable doubt ll to' a 

simple "mere preponderance b~ the evid~nce ,I~ ,;'hich i:5 to say that 
. . 

in an antitrust case the governnent must p::.ove only that it is 

bore likely than not that the true facts are as alleged . 

..,/' ;~ third advantage of an antitrust prosecution are the 

re~edies ~vailQble. Th~se la~s provide for a ~ivil penalty of 

$100 , 000 for e .:11 violation. Thus, if ther.e are three instances' 

, 
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"1;~'1{~ ~d 1".1 .~ ,:.: . . ~ .... -
':~~t~; .. / .... J of pr icC fixing I the maximum recoverable penal t~ is $3QO, 000. 

· .. :~ri::··:,~ This penalty is higher than ·any presently awardable under a 
; .. , " .. 

Virginia criminal sta~ute. In addition, treble damages and 

att6rneys fees are awardable to a private party who proves in-. .. .,. . ,. - ..... . ~ . . '-

;';;~:'~:7_ . _.7':., :~.>: ... :~.~ .. :.->:::::~';~.:i;:~: :':"::;;:';~f' .":::.; ::,;~~~::F···~ ·~»[i;:·::·:~·::··:~·~;.' ~~ .';. '1' •• '"t' '. -~:: ;~:::;;~.};:~~,;~::~;;~2i::~:~~;;~~;;·:·~.;i~~~;;!~;·i0~~A~~ 
:.' :-.. -":'::.;,. ..... - .. ;;.:Ju~y~~l.~e::>U.L.l.~ng.~.- r.om .. an:-~·ant~.L.r.ust· ·V·J;O a· ion •. ;-.. ..... c.· .... ::''1. ,-'",' .••.• ~ .. ,.,-....." ... ...,~.,.: ...... ,- ._--'"":';-':''''---..$ 
"~~~.7~:'.:. ::' :'. : "-;" ..... ::: •. -'. ~ ... ; ',;';:',':! :.~ ~.:';:<~)'··:"";~h:::.,:;~;:~':;t;~l:,:'~t-r::;!;::; :::: :~:j/ t:~;<':'.~~';'';;.7''.~~~~·::iJ:1 :. ·::~:,:?~~·~:.p!-'::i :,:~~s~ti~?i~;~::~\}·;J{;.-t{~:1k~~~~2;:':::~ 

Antitrust enforcement is not' the only'~~vil ~heory appl~-

-~::: .• ~.~.' .... ~ :;2';E~e,:~~,~'~;~:'~J~er-~4;~~~~~~~}(i;:i,~~;~~~~i;'f~;;1.i~i~b:;~~~:~~~r¥!'~~l~~~~~: • 
-o.:~.'.. .- th.es~ .·seminars .>.,Frequ~ntly,~ .. cQJ:;'ruotiQn·/·. bid -rigging: and .... -:.: .. :: ... :.:;: .... ;: .. :::.:.. '. 

( 

. ~."., .:' : .. - :"".~'" "~~'.: . ': ~.... '. ~.~;: ..... - . '.~:'" .: .. :'; .... ~t.., .. ,..... . .. ;~: .... ~:::~-:: ... _ ... : j; 

..... . ..' . :- ,-"'" ., . 

extortion are also violations of other civil statuatory and 

cornmon la\'l~ A fairly succinct stat.em.=nt of these theories 

may be found in Appendix A, '\vhich is a portion o~ a trial brief 

prepared in connection .. vi th a civil prosecution' of some corrupt 

municipal officials. Civil litigation provid'es certain. in-
, 

vestigative tools \'lhich are not nOi'1 available under Virginia 

crininal la",. ,Once a civil action has been filed, a process 

};:nm·m as discovery begins.' During discov'ery, both sides 'are 

allOi:,ed to require their opponents to testify under. oath, to 

provide documents which are relevant or .. ,!hich may l~ad ~o ·the 

discovery of relevant material, to require the answering o~ 

\'7ritten questions under oath, and to require a party to mak~ 

admissions. In addition, because these prosecutions are civil 

many fifth amendment considerations which arise in the criminai 

lm'l are not prese.nt. In a civil case I the court can enter a 

protective orc1er barring the use of the fruits of discovery in a 

subsequent crimil,lal actioh. This is tantamount to a grant of 
o· .' 

limi ted i~uni ty imd may be li}~ened to the immunity provisions of 

-2-

", 

f 
I 



r- 1 __ 

. ~,,, .. 
,)':1 • • 

r'l!#;~:; ~: J':, 
'. ,"'.' .. , ' .. 

.• f) tl 

'.~{~Yr~' the a'nti trust la\·ls. As you can see,' .th~ investigati ve·,tools 

. 7~=':~'.ll available through trClcli tional civil pr,osecutions are simi:lar ~to . 
..... "~ : :~" " 

those provided j,n the Imtitrust Act. 

' ...... . On~0. qg~il1 , .•. th~, P-E.?,~~cution need prove 'i ts . case by a mere 
- ...... ~ ........ :.: ... : ... : ............ , . .i.,:.~~ ..... :.::: .. \.' ... ,--:- .. : . ........ ~"'h._.,..~ .•. ; ..... ,.:. ... _. ," '," .... -.~.: .... ·,.t., ....... ,.. ··h ..... ".,." ... ~ •. ,.... " ....... , .. .i. ._ ....... . 

" .... : . . .:' . ~~~~~rici~·~~'~~·~ . o'f th~: ;'civl~1~ri~~" ~~~:t.:h~dt·; :b-;;~' ;bt~;;·f \.;~~;bh~i'~::·~~; re~·~br;~~·i~·::;;~~~~:,:~: 
: : ;::::~'.' '-... ;: :.~. ~~·:7:",'·:.~·;··:~·, : }~":..~. /<":". ." ::'.,;, ,,:; ... : '::'~~: ... : .. :~>.' .. : ... ' . t<:"·· ... .. >. ..... ~:: .: ....... =:.-., :. . . ..... :-,.~ .. : .... <~ .. ~:: .. 

doubt .. ·C1.'dl 'ia\.,-·'al·sc{:pi-bvid·G·s· ft)x<the. reb6~Ter'y: :of···~iam~ge~ 'a~d::~:~:~:;-">:·· 

<:-:- ... . 
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c 

" : 

for the imposition of puni~ive damages in egregious cases. since 
. . 

most cases of corruption or organi~ed crime activity ,·,ill be 
.. -.... : .. 

egregious, these penalties should general}y'be available. 

A fe"., examples of organized crime and corruptio~ that 

can be pro!;3ecuted under antitrust and other civil theories 

'·Iill. demonstrate my point. 

Examole 1: The Johnson Auto Parts Company is a small 

~ .. 

auto parts dealer Ioca·ted some\'lhere in Virginia. Sam Johnson 

is the o~·mer. Sam has been .trying to get the business of a 

fe"'T of the larger fleet accounts in his area. He has tried 

to convince the owners oi these fleets, through ·le.sj'i·timate 

means, of the desirability of put-chasing auto pa~ts from 

The'fleet oWl1:ers have, relying on thei~ shop foreman, 

repeatedly turned him dm·ln. One day Sam meets Alvin Thomas, 

the foreman of one of the shops. The b·lO men begin t~lking. 

Sam explains his problems to Alvin, \.;ho is ,:ery sympathetic. 

Alvin tells Sam that he does all of the parts ordering for the 

fleet and that his supervisors routinely approve purchases of 

-3-
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As the conversation progresses, Sam tells 

................ -..... :'. . "-', . .... . ~ ... 
. ' . 

_ (" .. Alvin that his profit on each sale is about', 20~ and thv.t he 

.~:tt~~'; < ~~0§~~:.~~n~i.~~t~,~}~?;,;~;1f.~~*~Mi~~}Mb}r~:,¥"~\~i~.~;;~~~ti~:~~~;it~:f.i~;:~r~~ I 

c. 

begin~ to place'part orders with Jo~nsons. Sam ~~es Alvin ~n 
~ . .. . '. ". . 

.. a.r:mnthly'basi~ .. ~~d.~.g.~ye~h~·n~;· tl;~j '~gr~ed UJ?Sil''' swn~~' ···.,.'!'his· ',:.': ..... :;~,::.7:.;~~~:.:;.:; .. :;. ;' 

. .... cour se' ~f-cond u~~:-.~6hEi~~~{f6\'·· ~ei;e~at y~a:~:/ S~~)i:P~Q~~~~ir~~0-:';;'_~:~~; 
.... ,,' 

other fleet repair foremen and gets their business under " 

sirailar terms. 

Analysis: The conduct describe'c1 above is commercial bribery 

an¢! is a misdemeanor und~r Virgini~ 1m.,: Va. CodE? § 18-444. 

From 

\.,-.ith 

~n antitrust vie\,~poi~t, Sam has entered into' ~ con·spiracy 

the foreman to foreclosE;: the market, represented by the' 

flee~'s auto parts needs, to other ~uppliers. In other words, 

Sam and the foreman have entered into a type of commercial boy­

cott -- this. is illegal under the antitrus·t laws. In addition 
. . 

Sam and the for~m~n have engaged in pric~ fixing. The .. agree-. 

meet to split the profits on sales made to the fl~ets'probably 

affected the prices charged -- this too a violation of the 

antitrust Im·ls. 

Example 2: Desmond Duster is a 'small garbage collector. . ... : . " .. ; ...... ". 

He is about to ~urchase two additional trucks and expand his 

service area north\',rard. Shortly after D~smond ordered the 

tr~cks he \'las visited by Charlie "Butch" 13rm·ln. Butch is a 

local union official rep~ted to ha~e organized crime connec-

tions. He tells Desmond that aIlother garbage collector, Larry 

J 
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liarper, is concerned about Desmond's planned expansion. 

" . 
Harper' has been the only collector, operating in the are.a 

... 0. ,. 

, . in the terri tory. BU'~ch a;Lso explains, ,:thA:t·,.:i:-f .. p~E?mo~4 does' .:,::,:.:: .. :. J"':';":' ! 

_;::.~;~:~',' ~~;;i1i.z;,i;~.}F~M~~i~~~f~h".!i~';'~~.~:h~~~',~~~~!?~~zf:r~&~f~*:~i2':~:':~~~~~ i 
bles: . Three \·!eeks later Desmond's ne"'l trucks arrlve. They 

are parked in the lot behind his offices .. Two ~ays later 

Butch pays Desmond another .visi t. He and Desmond '\'lalk out 

to see the ne\'l trucks. F,lutch says it' \'1ould. be ashame if _...... . . . 
anything ~appened to them. Desmond hires a' nigh \·ratchman to 

protec't his yard. A fe .. ·, days later a union orgal1:izer appears 

at Desmond's office and begins passing out leaflets and 

talking \'1i th the men. A . short \'lhile later Desmond signed 

the bidders list and gets a copy of a bid from a school 

district in the north. Once again Butch visi,ts D~smond, 

this time he is accompanied by Harper. Once again Butch 

vo~?es Harper's concerns about Desmond' s exp~nsion. The b'lO 

men then leave. .The next morning .D~smond finds that the gas 

tanks of his truc~s have been filled with sand. He calls 

Harper who denies any responsiblity. However, Harper once 

again tells Desmond to keep out of his territory. Desmond, 

fearing further injury, agrees. 

Analysis: From an antitrust vie\'lpoint Harper, Desmond 

and Butch have entered into an agreement to allocate markets 

by imposing territorial restraints -- this is illegal. In 

addition, Btltch and Harper may also be found liable for an' 

-5-
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attempt to monopolize the market for garbage collection ser-

al c,o r','a'.l' he prbsccutcd c~iminally for. ,~ vice in the north and ,. 
~i...... ." .' .' . ' .,... . ) .. tad"" 0-- buc.'lncss Va.. ... , ... ' ..... ,:: 

.• •••. \I ::1g,...~t:>ing·to . lnJ ure another ·.ll1 115 .. r I;;: .t. :. • C>., "~ ','" ':':"'" ":';".' ,.:;:._.~; .. ~._ ... ,~.: .• _, 

:'~:;~~ :~.~ ~-.:~~.;,:.: :~ ~c:,~:~~~;-;.::::~i;;:~~ ':d<7~; ~~i-;-e:!b~·.~.::~~:·: ~:~~,::..:.~ ::~.~~: {§::: :;::~~i~~::/-::f~~,~·::~::·:·;;~:f.::::f::;~i;;·I~::f,:~-~~~;;~~~iy~::: :~:~ -"~~~~g~~ 
.. '~:F.' .... "':::. ····code.· i':'i 8; '.2:' 4: ~f9'7'::":'Tfi~'-"f'ac:t' 'tira t :'be'S-rt1ond' -'\~:a s :".0: . . VIctrl.iT!:·.CI:nd \',a~·",-;-·.7S.7:~~·;"::' ,-,--,:" 

reluctClnt. to PG!-~t:~c.~p~te. does not detrClct.--from his, 5ta~us .as .. _a. _ .... ,,;...:-.. _'-":.. 
--...... -~; ,~~~ c~n'~;~; ato~; ': ':.:;~f:" ;:-'i" ~ ';'E;~': :~:;~;!i;;;:·>::;";;;ji;": .>/~~~·~~~f~ 

.. ~-::~. .".: ~~···'~~Cl~·~~~ "of thk';;'~'~Pli'~~b~i{'~;:~f';-U~e:~e 'pr{l~ct;i~~:"::';" ''':.',~-.''-' '.' t 

c 

to corruption and extortion cases is the criminal case of 

united States v. Kenny, 462 F.2d 1205 (3d Cir. 1972), 

and the civil :!=ollo':l-UP action f:i,.led by the New jersey' s l~ttorne'y . 

, ff' 11 J V Ab'nof-f- L' ab.orator.ies_, No.' 1769-73. General s O"lee, ~ew ersey. __ 

(D.~.J., filed Dec. ~Or 1973). In the Kenny case, the united 

States Attorney prosecuted 5ever~1 major Jersey City and Hudson. 

County, l~e\'l Jersey political figures for extortion. The govern­

ment proved that the defendants fastened upon both city ~nd 

county' governments a thoroughly 'meshed arrangement whereby 

v~ndors 'Hishing to deal \'lith ei~cher would ha";e to pay kickbClcks 

of 10 percent. After the government obtained convictions, the 

State Attorney Gene~al filed suit against' some 230 individua~s 

and corporations for conspiring to viola~e the antitrust.lm-ls, 

the public policy relating to governme~tal purchasing, and for 

breach of fiduciary duties. The State I s theory \vas' that ,,,hen. 

vendors agree to pay kickbacks to obtain' cont.racts and then pass 

along to the ci·ty the cost of the kickb::lck.s in the form of higher 

prices, they have entcred into a price fixing agreement. In 

addition, these .agreements secured for ~lC dishonest vendors 

access to a market n~t available to honest vendors. Thus, th'ey 
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d th officials foreclose that mar};et or enter into a 'hoyco~t.t an .e ,. . , 

against those unwilling to pay . 

Consnil:acies: Conspiracies are at the heart of antitrust , 

of consoiracics ~ civil cmd criminal. Under the common 10,\'1, a 

:, V 

.- .. ,'~: .. : . .... ::t . .. ~.:.,~ .. ':' •.• " .. ~:.~ . .,. ...... ~ <0' ......... ~ ••• -.~,~ -, .. ,'," : ..... '. ; •• ; ...... -":' ... ~.... .: ~.:.~:;;3.. .. ~.:~.::~~.-: . 

, ,~ .. -- ' ~. ;~{i{rl:~~···.~~~";;i'~~~y· .i~, the' ·~~'~e· ;;aki~g ~f: 'an . ~g~eem~~t·,t~, d~, .. :r ... :· "' :;<~ . 
. ... _. ,.- .' ..... '.:~ ~ .... : ........ : -::"::··'ru> .. ~' .... ,- " ' :::.~.:,';:.: .~~ ... ~::. ~.' ...... ' .. :"::"- : .... ::. '.~ :" ..... :!.~ ... ~.,; ..... ~:' :,.: .. :.: . : .. ~ .... :;~:~~.:::.~ ... :'::~:~: 

..... ...:.; ... ' .. , ...... _ ...... .. -, , 
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c 

an act. The' agreement' itsei:i: vioiates' 'the l'a\,,:':"1v1odern develop--. '.' , 

ment? nm·, require the cO!llinission of an ovel."t act in furtherance 

of the conspiracy before criminal liability may be, imposed. : 
" 

Civil consoiracies are 'some\"hat different':" Under ciVil law' a 
~ . . 

. , 

simple con'spiracy is not t0e basis of an act'~on. Rather, 

there must be an actionable \'lrOYlg .that is agg,ravated by the 

conspiracy. Civil conspirators are made Jointly liab~e for 

the ,·,rong. Antitrust conspiracies cOl~ine elements of both 
, . . 

civil and criminal la';·,. Under the antitrust la\·.'s the mere 

agreement without an act in furtherance thereof is actionable .. 

Thus, like criminal law the agreemen~ itself is illegal. Like 
. , , 

civil IaN an antitrust conspirac:y is a basis for imposing joint 

liability upon all,of the participants. 

The factual situations giving ,rise to al',i. antitrust con-

spiracy '\olOuld probably not meet the requirem~;nts of cr~minal 

la".,. An anti trust conspiracy is proven \vhen a mutuality 

of actio~ is demo~strated. A few examples drawn from some 

cases will demonstrate the point: 

-7-· •• i ,. 
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1. A group of real estate brokers are attending 

a meeting. One stands up and says, /II don't care \-lhat 

( ~he rest, of you, ar~ 90ing to."do, but I'm going ~.o raise'
j 
.' • 

.. : .... ,..':... .. ,,:-~, .. "d,' .. ';' .. , -', :' ... ',' · .. ~':I. ,:"':-.• ' .. -..:"I~ .. :·· ......... :> .:~~~ .:_j,;.:'.:':: ..... ;.!::/~~:'.,~.\ ...... ~ ''';-'~':i''~ ,.:~ :.*.; ,,,::,~\ -: ..... ~, .. : .. ::.:.:.~.:=~.:.:~.~~ ... ::~=:~,.: 
',-,~.,':''', ..... : I;' ':\ ": 7..~. ::·[my-;'c'6rnm~ 551.011,.', ··r ate s' _to.\-;-7?r;~_:.. ... ;.;.,:.H~: s.J:.. ts~,.,dO.t.v-n.;. ·::.,:::~!:\~.I;l:-.:;tl1~J;".e: :-.:::;~, :: .. ;~,~.::.:,:::.';.:~~?-

.. ~~~1~-~:::. :':~ -:..::::::~f.:;~~~:r.;~ :;;·::·:·;·.~:::.:~,'<7·:~~:;:::·!':~:~·::::;~~~~~~?; ,~\'; :::.;~~;;:.~:~~:,:.t:;.:··/::::!.;~::~1~~;;i'; :?::.':::'~:;' ::~::;:-~ .:'::::: ;~:;, .. ::,:i~·~'·-;:(.;~':::::~:i~~~; 7:~~:?=~~,?~~~::;:;.:s\~?-~: 
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c 

. is a discussion of market conditions and of the need to 

induitry me~ber~ raise their rates.fo 7%. This evidence 

was sufficient for a jury to find a conspiracy within 

the meaning of the antitrust la~·7s. 

2 ... A movie distributor sends a letter· to all of 

his exhibitors asking that they raise the price of' 

first run films to a stated amount. The bottom of the 

letter lists the names of all o'thers to "dhom it "las 

sent. Shortly thereafter, the exhibitors raised their 

prices. This evidence was found sufficient to support 

a finding of conspiracy under the antitrust laws. 

These exam~les should suffice to distinguish antitrust. 

conspiracies ,from criminal ones. The same attenuated view 

of conspiracy theory exists' in other areas of the civil law; 

Framing the Investig&tory Plan: D~spite the in~estiga-
, . 

tive and prosecutorial advantages of anti~rust cases, they 

are as complicated as any other involvin~ white collar crime. 

They Hill require that you care'fully frame an .investigatory 

plan. The plan allows ,you and the attornpy you are working 

\oJith to insure that all aspects of the problem are considered 
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. and that: the techniques to be used will achieve .. the tle;sir.ed . , 
resul ts .. 

(' Sone p~o?le .bel~eve ~hat there. are ,t{·.'O schools of pro- .. .. 
, : .. .., ... ',.:. '.!.:':.,":"~",,,'f. :'"f;, ..... .': • .'~~~: ... ' ";·,:··::f .. ~; .. -· .. .... -~ .. ,:: .'", .. " .. ' ..... ::. I~"\ ,." ..... , ~ ... ,·.,·:'''· ... • .. ,,-... , ... ,· ... ~r''~t'·;·.·;:.· ...... · .. _ .. .:,'~l:-:.:-' .. : 
:' --:';": ..... :' secu';:; 6-rs'·::::..: .. 'tho5"e:~i',·hc{ .. ··c.an:·,~·~arl':"v-.· onl':a, ·j·}:)r·i:llinllt·;inv.e ~tigat" on ';':" ~;':':;~:':'::~::'.~:;.:. 
:: ~ :';~:.':. ;.".::. ? '. " •• \ •• -:.;::~:, •• ~::~.:..:.;.~~!o::.~ .... '';'~: :.~;..: :.~.~::~~;~';"'<~':t ::,:,:~.~ :!.: - .". :7 •• ::.~~;/: ,:' ',:; :: ··:.~~.:.·~·:-<;'Ff· ':::·,.l:::,:;~h!·~;'F~:: .:?:~ -,;"':>~:::;~;:~i·,~;~~~~:, 

..... :. ... " 

...... 

( 

\-;.i thout: nuch planning I and those \"ho carmot. Ant.i trust and 

memoran~a and other m~terial, and the carefu~ preparation of 

evidence. While there may.be brilliant prosecutors who can 

conduct a thoroughiy organized investigation without plann~ng, 

most of us are not so endowed. An i~ve~ti~ativ~ plan'is ~ 

valuable .tool for organizing the effort to be under·t:aken~ The 

plan is a document: pr'epared i.ll the early stages of the investi-. 

gat ion by the prosecutor and the investigative personn~l ~or]~ing 

,,·;ith him. Each step to be taken during the investigat.ion is set. 

forth in some detail. While the pla.n need not exhaustively list 

each intended step, it should be a vlOrking guide for the inves-

·tigative tea'rU. Gene'rally I the plan ,\-1ill contain the follmving 

classes of information: 

1. A definition of the problem and su~~ary of the 

facts. 'l.'his provides you \'lith a basis ~or determining 
. 

the steps to be taken, the type of case under investi-

gation, ,and special problems 'ivhich might occur during 

the' investigation. 

2. Legal theories: the plan should sketch broadly 

the various legal thc:ories thought applicable to the 

facts. Discuss these with Antitrust Unit attorneys. 

The thrust: of the investigative plan should be to develop 

.. 
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to ~ub~tantiatc the legal theories, informu.tion ~ ~ 

l ' . t· or reformulating or to provide a basis for e lmlna lng 

. . ... ,. 
'.,. I ,-

" -:'.':..':'., .. 
" . 

(-. , . th m o~ fashioning ne\" ones. :... " . ,', ." :.. : ," '. :: ' .. : .. :. .... , ...... ,:-J, .. ;:; ... 

~~~~:Z~;)_:~?:!Oi:t;;ji~~~~i;~i~dih~.~j\~'&~~~i.~~l~f~~:~~f&~~i;i~$:M~~¥,~'fli~f~~~~:s~!·~?[~~~¥: 
should set. forth each .. investi?Ta·t:ive. st~~¥' '\.'hi.~h.~:'.~ .. ~l be .... ' __ ':'" _.;", ....... 

: ., ~.- ,-, '''-'f: .. ~: ..... ..<~. ~'~ ~ "~'.;' .~: ,,:." "',::: ..... ~, .. :t~ \ ,,~/ ~ ... :' :-: .... ~ ~ .... , 1 ~ f".~ .. '. ~;'7.!".'~~.!~. 'it t; J' ~ t; ;:" ;·i~·!'{t:. i '.~ t\ ~:: ....... ~.:-: ~,:,.' ~·i-;'.~~~~~:r-;:~: : . ., ~"'" ' ...... ": , ..... ", .. :-. lclll. ,,11' d"th' ·do .... umc,nts···to, be obta~nea, .... _ .. , ..... ,< 

':-,~ ":-' .. -:'.:: ':~ .... :'~~ '-:~akeq .. ;;:·~\hes':' .. ~.~:~u. ..... ?~~ ... ~ .. e _ ::::~.r,: . ',v .:. ... ~:.\., ...... ~::'-. ~::~::.;::-~.::~::::': " "~,, •. :!::.:.ZZ-f~~~~~;~:~~ 
.;:~~ ~:,:....... ,\~~ .. ' ;:":~fh~f~: ·~~u~·~·~~~·~'."~l{~~·:iii€~t~i'J':i·§·::'~iliicri~{~~ii~b~ :·c.o~C1§cf:~a~· an~~·~.~:~::.~~~.~; 

( 

c. 

. . d an,d speSialized skills needed. the types of partlcular~ze . 

While this portio? ~~ the. plan should b(~ deta,i1ed; it 

need not be exhaustive~ It should, hmvE~verr provide you 
'.) .1- • .L. • 

\-li th a fair guide to the course of Jche ~nves l.lga l.l.on. 

A schedule: 'The plan sh~uld contain a schedu~e . . 

b t 1 Do no~ try to cram int .. o a for the actions to e a~en. ~ 

short. time things \'lhich ,\\,i1l tCl-}:;:e a lo:'tg time to be 

done \-7ell. 

The ulan has a variety of uses. 110st important among .. . 
. t organ~ze the ·investigCl-tioo. and assessing these is helplng 0 ~ 

d For th~s reason it is important that the methods to be use • ~ 

all members of the investigative team participate in develop":" 

ing t~e plan. In addition, consideration must be given to the 

d t be' follo'Ned. This seauence of events and the proce ures 0 
" 

will help eliminate bad ideas and faulty methods before they 

can prejudice. the effort. In ·addition,. the plan ,\"i11' giv~ 

t. 

" 

you a guide to yo~r m~npo~er needs and requirements for spe-

1 If you lleed sp~ciallstsl such as accountants 
cialize~ personne . 

t they should be locat.ad ~nd placed.on-call or industry exper s, r-

during th.c early stages of the investigation.' 
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The plan is neither per~anent, nor binding. As the 
,. 

investigation proceeds, some of the sfeps will no longer be 

useful. These should be eliminat~d and ,different proceaures 

. .' 
. :... .. 9;ii~~~~!~~~t; b: ::~:~:"+' t:t-1 ,:il~f.j~~'!..;?\, ~'~~7,~:~~:\l·~:~t~~ /?!~~~:~~~:;~f~4!f!::~'~i 

- -', . -.:. .. " t.n.a t.., the 'or ~g~nal des'~9:n', of ,the .) . .l.)qP';L+'}, . ..:.~~. ~,GG.tr;t;:'.:.!-,ec;1,.,.o,'\l,i;:,~, ... , '.,: ';.' .':": :'.; .. ,,;;:_:_,-;.:.< 
~ .... " ... " '~:.:f-;.··.: ~, ... >"w' .:~.~ .. ''':.:.<'~'.: ... ~' ,:).:j ... ~ .. : .... ! "·f .'):'~. :,.',.'~",!::-,,::., ... 9. ',.~.': •.•. : .... ' ••• 0: .. \, •.. ~::......... '1 -·.~:~3 2:,_,~.::·'- "e ;. ... ' 

Planning is, in reality; the 'only eff~ctive means ot carrying 

( 

, out a compllcated investigation. 

In preparing a plan certain considerations should be . 

borne in mind: 

1. When a. victim of, or participant: ini illegal 

conduct complains ·to authorities be aware that he has 

a selfish interest in complaining. He may be honestly 

motivated and simply ,,,alits something done to stop t:he 

conduct, or he may be at'tempting to "use you. II He mCJ.Y 

discuss his conversations ,\Tith authorities \'lith those 

acting against him. '1'his raises, the possibility that:. 

by cO!Thlting to enforcement officials he "7ill attempt to 

negotiate ,.;1 th the culpri t:s to achieve some relief. 

If this happens, the complainant likely ,·d.ll be um·,illing 

to continue cooperating, or he will app~ar to be cooperating 

,·,hen in reality, he is lying. It is important ·that the 
" 

ini tial intervie~·,~ of the complaincint be conducted by 

two Dersons and that a detailed memorand~'1. of the discussions -- -
be prc:9'ared immediately after the intervie\o1~ A1s0 1 if' 

based upon the intcrviet.." the:r;e is a reasonable probability 
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·that the matter warrants further invest.i9al:ion,· a 

fol.loVI-UP intervie\'l should be conducted. rrhis in,terview 

should be tape recorded or tran~cribGd. The com:!?lainant 

or 'some other place u!).der lock and key. Be sure that the 

tape. does not leavE:, your· possession or control ",ithout 

'obtaining a sign~d receipt. ' 

2. Hhen dealing with a complainant, arrange to 

get his docurnents as quickly as possible. Do not give 

him time to change his mind. If the complainant is un-' 

\'lilling to provide you with originals I get copies .. 

Usually I a complainant \.;rill. be happy to assist you 

during the early stage of the investiga~ion •. 

3. B~ a\'7are of the fact that in these inve:.'Jtigations 

,~ .. , ,.~ t" 
.. f·~ ••• 

,', 

, " 

you \yill be dealing "lith businessmen and conunercial enter­

prises. Each form of enterprise, i.e., sol~ proprietorship, 

partnership or corporation/.may have a different si~ni-

ficance in the Im-1. 

4. Because antitrust cases involve conspirac:l.es, 

. '. 

. , . 

," \' . 
t· '. ~ " • .,. 

one of your ~irst tasks will be to identify likely 

conspirators. 'J.'his is a vital first step in formula·t5.ng 

an intelligent invGstigative plan. If you do not 
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carofully analyze the situation you mqy jeopardize the 
.• ' • 1 • 

investigation by initiating it pre~~turely or not~mahlng 

,,' ~~., .' 't b ~ 0; d enot! g h' ~ , By' do i n g. 59, ,,:yo;i .{,"Vi t:.e " 1;,h" " co'n,sp ir a - C;,. ::,,:;,:: •. : .• L:.: 
,::-·:::·~·.~·,:-:.:;};. .. :~~~~C:.:~t::~~.~;~;;-::~~~.7.:'::;:=::~.;~~~; .. ;;~~.~~('~.;~~.;"~:.''':::~,:;=.i:i}~~~~';7'''~:;~~\~~Df;-:'~"::;·:::.:·~:~:~~~:;:;?.5':;:~·:~.·.:,t;·!:.~:?{:.~'=:~~~S-~~5~ 
::: -'::":";",:--'~ :;.'-.::: . .., .... :.: ~ .;~:=: .. -... ~: .... ci · .. t .. ··.c' ::<:1-'-' to:';(1'es-froy~::the=i'r "documents ···and .. ··--·. :-........':",.: _ ~.,.: .. -:: ... .. ~;-.~.~:--: '.·····- .. ·::""···tors. not-l eh J.:.Lle -. " . . . ' .. ':.'. 

,~., .~ .. :: .. ,.:., ~::;: .:~~:.:.' .. o~.~.~:. ,:~.~~:g:~;~? '7:.:' ,;~l,~ >. :;~.:~~:;··,0::·>:::::~., :'.j; / ;i::~ i~";": ; ... :::.:~ .... ,.~, .. : .. ,<, .;~:«.~.<:;:~:.:\: .:~~ ~.: :::,:.:. ·-·,,~~~h:;~,:.~~~~~.~:. 
.. ~,":: .':: ..... :<':: '; .,. iia~pi~i-'N-o -:: .. 2:·:·~:s-~t'!fo.tth .. ·earliei /'provide.s·:·'ii::clea;c: .. -.... :;:·.c: ~:_ .... 

'" . ,<~X;:~~' i);~c:·:~';:~~;~:':i~,'~~!iti~~i:~;;';~:'~~~~';~ra~~~';'~~~~ ~'bf' ~t~:':;~~~~~' "/7" :0ic'f' 

( 

f tl . cy In that case, garbagemen tial scope 0 1e consp~ra . 

iocated in an area agreed to a nort~/~outh allocation of 

territories~ A union leader helped_.secure this agree-

Board or through local political' officials to deterwfne 

its area of activity. Assuming that this preliminary 

.. 

. review suppqrts the territorial allocation hypothesis, all 

. '. 

of the collectors must be regarded as potential. conspirators. 

.. 
13 -
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" 

Thus, if subpoenas'for documents' and testimony are to 

be the first public investigative step, thO,lIght should' 

("be given to serving all of the collectors. .By. ?oin~ " .. ~ .. 
-~': .. :'~ '.:' ';'::',:.:".~.:..;: -... ~:: ,:".:'.-:." ,,>: .. ; : ..... ~;.~ :. ~ .. ' :':;/: ... ::. ':':,:: ::':/~"~:~:-" 'j ;:Z;·:-::~.;:·:i.;\L,.(·;;~h:'~::'_:·':';~.'''::''=--··:i:if~:~?::~,;.;:.~~:,;::; 

~ ": ... :.;.:' .'.", ·""~·~·~~:·SOi .. :YOu,':rnake:-al.l.~or:t)1e:.par-tles·?;:to .. t.he::-conspfra:""'y':';a,.,are~~~~;::.,;,t-:t:r:"":':~-==~. :: .,: '.':;~' .. '.: ··;:;:~:·/:7:~~·r.:~~~·::::':?:·~ ,;:::.-:.,~L:~;::~~,~,.t::;, ... ~ -;;:~'i ·::::':~~~-~·;~i::::·.:-:::::·:·· .. ·Y:.:.~. ':·::~7:.':':.:-:~·;':'>:'·:' ,,',! .,:~.~:::." ,; .• ~;:, ... :;.:.'" : .. :.:; ;.:~:-. ,-:,.,,,.:,: ... ~:.::.?~ . .:;::~'~~~..:: , 
of your inves~ig~tion at the same time and minimize the 

. .. : . ..: :'" .. .. ...... " ,.:.. ~: ". ," -:-.-.. -.," .... :~ .... .:.:.; ,- - - .... ~.:;." . . '.,,' . :.... ...... .. - '.. .... ::: ~;:-:: .. ::..;:.:.:...~:.".='. '. 
-- ..... : .~ .. ·<i':'~',-:· .. poss-ibili ty. that evidence ,:;.lli 'l:)n' de~'t.;o·yed .. ::: .: .. '~: ':.:~:"., ':~'.',::,::.~':~"::~:;:'i~.:":.;';: .. 

- . .. : .~.~~ ",'.' .. :.:.~~;;:~ '. ~"."" :~ .. ~. :.~::~ :;,:-",.'",·:~·L. :'\';':" .... ~ .. ~"~:~~:~"~~"'''' :.:-:- ;-':' ::,; ~: ~< :.: .... ~ , .. ":: .. : ;.:~ r~"'::~''-~~; :.;~ -; ::; .. >:·.:· ... ~~~!.~~~;:;F:~;:-:~ , 
:.:. :~.~ ~ ... ~ '. -: ;}:.:::, :"':~-:.:"" 5 >:; :~'~'~en .jTo~·"a.re·· inves tiga ting . consi)ir'acleEi .You· .. :are ':::.·:~~"~:"·~.~~:.i'::~· . 

<: 

• ' " • -;~. ~ ~ ~ .' • _ 4. . -: ..' ... :".... ", _~ . 

attempting to create a climate· of suspicion among the 

conspi·ra'tors. You \·;ill also be' attempting to bring suf­

ficient pressure' to· bear on one or mo~~ of'the parfici-

pants to cause him to Cooperate with you, OF to 'seek'~ 

irnrnuni ty in return for ~ooperation. You are a ttempt-
. . 

ing to force one conspirator to tell you abou·t the 

others. Fregue.ntly he will do so \'.'ithout explaining his 

part fully. .. Armed with' this information, you can approach 

another of the conspirato~s and force him to provide 

you \'lith additional information. Frequently, this 

pressure will be created through carefully timed 

investigative steps and the painstaking'analysis of 

business records and patterns' of commercial conduct: .. 

Also, be ai'Tare that if you are a.ble to 'g'0t information 

concerning any act which is prosecutable under the 

criminal 1m., you i·,ill have a major advantage in securing. 

the cooperation of one of the participants. 

'l'he precise steps "'hich you ·i.·,ril1: be using to creat.e 

this' climate must be detailed in the iDvestigative plan. 
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'Doing so 'viII provide you \'li th ~n 'opportunity :tot.car-,e-

',' 

, ful.ly plan con tacts 'Hi th the targets artd provide -;the 

. .~. , 

. " ' 

e,: ._ .. prosecutor st~ff.ic~ent. time to do a~y legal r~se.ar,ch 

-~;:~~~~X~"{f;;~f~!5.i~{f~r0.~~:;J.~iij~~~&%:~~~i~\~f~~¥~~f~~~~~li,;~~~~&#~t4J)~~~f{~~~ 
6. Always remember th,u.t the people' .under . investi- ' 

',,'. "-. '. " '~ .. ' \:~ ... gation :'k~o':v:L~lor'e" ~~o~:,t'~:th~il:::ria~t-icui~~:' ·pr~fes~T6-~.~· oi"<. :~:::\;;~~:,~t~;~~i:::'; 
,;~ . ,~-··":~-~~;g~5)C~~p-~.~~~~-.:'~~_,,j:~;~~:::;~~~C:'~~~;i;;~f~r~a's;;2~~,,;-.,~~~?'· -;:;:Dc;~~l;~!}~ 

( 

c: 

be able to snm'l you ,·Ti th business trivia, or may, 
.' 

state as fact things 'which are untrue ~ Consequently,' 

you ,.,.ill have to learn a good deal about their busines~ 

quickly. Arevievl of the card catalogue, the readers 

guide to periodical literature, the'index to business 
. . . 

publications and the vertical files in the local library 

"7ill pr:ovide you. "lith much valuable i-nformation about 
, ' 

any industry. Frequently ,.you ';'7ill find pamphlets pub-

lished by trade a~sociations ~r government concerning 

the industry. 'You ,·;ill also find statistics relating 

to the profitability of the industry g~nerally anq, spe­

cific practices or trends in it. Gather this. before 
.' ,,' 

you take any ac.tive investigative steps. The ver-

. tical file is particularly helpful in this regard. 

·AII large libraries ha~~ vertical·files. These are 

collections of newspaper and magazine clippings 

relating' to particular topics. One of the advantages 

of the vertical file is that it gives you information 

concerning recent n'3\""S\'lOrthy events in the industry. 
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Stock brokerage firms are another. valuable source of 

information.' All brokerage firms prepare resear~h 

papers on various companies and industries. These 
:, " . 

. " 

• a' _0, .'.~" • .. :·,~.:~:'.: •• :.~: •• l:.~:f.:.~ ::~: .. ,,:.~. ::,.:: ..... - ............ ~ .. : :l.;. ... :..: .. 7'" ,'~ .. .' .•• ,.t. ,~;.:~ ." :'7:'\-~<.~" ", ~,:. '. ~ : .. _ .• '_," 0, ~~ .. :~_~ ... :.. ... :..~ .. ~, •• -: .. 

· . . •.• ~ ',.' .• :~.:::7,,:':'.,:,' .:s,tU4l.,e:~ ::'·T1..1J:·.·g~ v~:,:t.he" general.>·le.ve.l.~·of·/ .. profl. t:n.b.i-l.i.ty~.:.'·':· -':::'~.' .;;:::.:=;;;;:::-... ",,0;;. 

· _. . .... "', ',:':/.,.:' ":,::., :';:', ~:~; ':'L -~'~::7_' :":':2~~· '-':.:~~~-.:,~ .. , :.-;~':/:;,'i~.:~(~t~' ;:~: .. :: ::,:: ,~'~~)j«;;;~\~~:;:;P::~··;:t.~:~~~ ~"'~~..: :;~:;;:.:;;.~::~::~, ~;:-,~?·:.i~:;:;·T-.¥?i!:~:j;;.~';J.ii.=:t 
of a firm and the 'industry. Theymay'also provid~" . 

...... ,' ... ,. ".::.-: ... :.-' ..... ;_ ......... : .. : .... . ,'. ," .. ~: .... ~ . .;~ .. ~.: .. f:i.'"''.;'''·''' "~" .• :'."'." "':" _: . ~,' .... , ........ " 
" ..... :': :'~~.; :':i',:you: '.·:i tl}· .the."hame '. of··a ;~S'riEEt ple'r~soh" ~:irth ··:\:ihofu·:yoU'...in~lY-. ':'.:-::)::',;,.~;':~~:,~:';';'i:.:::':~ 

· .:,-'. ·:.5:.'E":~~';Gi~!~o'Fl~~~~~~~}e',~b;~'~·;;-:h~:~;A~~~~~;::t~};;;i'i~::';'~6';'~~ ~~'::~:~21~~0:.:~; 

( 

c 

forget that government is the major~purchaser of just 

about everything. 
. . 

Frequently I • government ~'lilJ. have a 

person Hi th unique knm"ledge, of a ,particular industry 

or c~ass of products. Do not hesitate to contact these 

sources to gather information. 

7. Since antitrust issues arise in a commerci~l 

setting r the analysis of documents is always a neces­

sary pa:Gt of an ant:i,tru~t 'il1v~stigation. Before the 

docw"':1ents can be analyzed, they must be obtained. 

Before this can be done, one must determLne the types 

and classes of documents \vhich may be rl:~levant. These 

will vary with the n~ture of the' offetises under in­

vestigation • 

As a general rule., since these cases are premised 

upon agreements among competitors or pe:t:sons involved 

in a particular chain of distribution, you will want 

all documents' e'viderlCing a communications bebleen them. 

Thes.e communications can be in the form of letters, 

notes, tel'~gia,ms, t,elephone calls an.d the. like. Fre­

quen~ly, businessmen will make memoranda of telephone 
. , . 
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calls or notes in their diaries. ~'Desk 'calendars, . 

appointments calendars, and t~avel vouchers should 

nation of the facts of the particular case. Let us use 

ExaI'nple No. 2 for this purpose •. Sinse the case involves 
" 

the division of markets 'among compe!-;1,-tors, you 'vi11 "7ant . 
. . 

copies of each garbage collector's customer list. Be-' 

ca~se stable service areas tend to support the inference 

of an agreement to divide territorie~ you \vil1 ,.,ant· the 

customer lists _for the p'a!?t several years. In addition 

to 'customer .lists, you \'7ill also \,mn·t all bills sent by 

the company t·o their customers. This "7ill serve .to 

verify the customer lists and provide addresses of 

potential vTitnesses. '1'he customers can be con·tacted 

and asked ~'7hy they sel'ected a particular collector. . 

If they indicate that a specific collector is the·only 

one who would service the account, the iqfcrence of 

territorial allocation is supported. It is also helpful 

to obtain a map of the entire area and place different 

colo~ed pins in the map at the locations served by the 

different competitors~ This will allow you to visualize 

the manner in which the allocation scheme works. 

..,.17-

'.1 

I 

, j 
#, I 
I! 

/J 

Because garbage can only be collected from de­

si0nated pick-up points, you will want copies of the 

drivers' routes. Because there a~e telephone calls and 

. ' . . " , ~'. .:~. .. , .. 

',.. ," 
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• . , :. ...... =t .::: t 1 . '.' . ... . . ->.' .~: ,.'. '. ~._ . _ __. . '. ".' ; 

, :. --::: ":,.-. '.;. :::'.;., .,.:.,,;.':;~:..:.~e_~:o:- ~:r.~::~.:<?:.7.:.~ .. ~".~phone. cCl:lls -,~~c:1 ... conunU~~l...c.a ti.ops •...... ,In ... < .. .' .... :~.<~::.~~-;;:,.;;." 
. .,' • • ••• c· ' .. ': .~:::'. ":. • ... :: • .':.',::"~" .... ~:;:~~. ;:':':':-"::":";".:\ ' .• ;. ';,,:.:':;:'.;:::, .•• :<;_:, ;',~"< "';; : \::~::',::;,:'. '.:,: .. ::-.. ':':~~:-.::(.~ ... -: .. : ~:'~"'~ ::5>l':'~:?~:.~;.;; .. ;.:::.:::~::t . 

. ' .. ~ ...... ;'.' .~ ':·::addition'i:-,You ~.,rill.·~·~-"lsh··to· see';copies~'of' ail \j~{::th~" '. '.:: '~~:::: .. ~:;:'-=:~/.~~::-"::-:.';' 
::::-.: :~.':::;' .. ~ ! ::;:,::,"" ':;' : ..... :: "'>'.:': '~:.: ." :-:.,:. , .. ~:.::.:.;;.!.-: :',::",: .'. >::' :': ,.:.~ .. :.; ..... ::- .. ::: .;;:,.: .. ':~' '.". :.:< :".'<><:. -: ~:. ~ .~~: ~::.::::;·~~j··~:~::;f~' 

.".. letters sent back 'and forth bebl~eI'). '"cornpe.tit~rs~'·c.~. :. _ .... 

c 

Since the case concerns market allocation, you 

cannot eliminate tl~e possibility tha~ the c(;>nspirators 

are t~ying to mi'nimi~'e the ciisp~rity in their m~~ket 
shares by making pa:yments to one another .; n ... some form. 

For this reason, you will want copies of all checks 

and check stubs for the past five yea~s, as well as 

the accounts receivable and payable ledger for the 

companies. Contracts am~ng the collectors ar'e another 

means of accomplishing this end. Copies. of these should 

also be secured. In addition, since the conduct is 

market allocation, the participants must alsa have an 

agreement concerning \\1ho \·;ill ser:-ice major .purchas~rs, 
' . . 

such as school districts, hospitals'and,factories l~-

cated in each of th~ir areas. I 

Competitive bids submit-

ted to all private and public users in the area should 

also be obtained. In addition, since an honest. bid 

for garb2ge service \.,rill require a detailed analysis 

of the equipment and labor needed and their cost, the 

bidder will have prepared,worksheets. Someone who is 
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submi tting a complimentary bid \·,i'll not nece~sarily go 

through the trouble of preparing de'tailed worksheets,. 

equipment. -A serious bidder will have obtained price 

jnformation for equipment. The records of pric,e' gu6ta-, , 
"i' 

o --- .... :... " • 

tions obtained from suppliers of prod~cts necessary to 
,~' 

the contract should also be obtained. 
, , 

Once agp.in, tIle 

absence of such quotes "Till support your suspicions. 

Another possibility is that the need~d equipment '",ill 

b~ subcontract~d from the other conspirators., This is 

a convenient way of giving each collector a pa~t of the 

contract. Such subcon~ract~ng allows all of the parti­

cipants to profit from the scheme. Thus; "'7here sub­

contracting'is a possibility,'all subcontracts and 

the records of their negotiations Should be obtained~ 

The statute of limitations under the antitrust laws is 

four years. Documents for 'these four years and one 

additonal year should be'obtained. 

In addition to these, there are numerous other rec­

ord~which wouid be help~ul. Discuss the documents that 

will be necessary wit~ the attorney working o~ the case. 

Be sure thaf you can clearly articul~te ·the kind of in­

formation you \.,ish to obtain from each class of documents 
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to be secured. 
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Also be sure that . you. knm·, 'hm" the i'nfor-

• t , •••• 

" . ~ " 

I~ - ' 

,', trati ve, ~ubpo~I).a, 'deces .. tecum ~:}ll' p'r9Pp.1.~.tn~ ,t~1y"dem?-nd I ,', , .. ::~~:,-:_~,:,.,~,,~.' 

. ~ .. ;:;i~~~;,,;~s~~~ i~.f~~' ·.t~:~~~;~.i~"¥f~~l~~~~ ~{~it:i~~a~:~I~~~~·:~·~"f:~:¥t 
,: .. , '~f "the i~'di~i~~'~l'~i~~~l~~d i ~'·~~·~~g;.i'~"i~~":tll~' ~6~:~tit~'~~'~'::'~:=;':'::~~~~:~::~~ 

tional status of the individuals in: adva~ce 'tv-ill help 

prepare for possible claims of,priviledge which may 

later arise. 

Another consideration "Thich ",7e keep in· mind in 

determining ",hat docllJ."'nents to subpoena i.s that a civil 

investigative demand has a 20-day return date. This is 

an enormous amount of time in '''hieh the recipient may 

destroy docUments. Thus, you must consider surveillance 

or having the individual's garbage collected on a ~aily 

basis, and reviewed to determine whether he is destroy-

,ing documents.' This is', of course, to be done .in ex-

traordinary cases only. 

8. Whenever possible, documents should be secured 

prior to intervie\ving. The reason for this is obvious. 

A revieN of the documents in conjunction ,·;it,h the o:ther-

information \v-hich has been collected ,.,ill permit a more 

thorough interview. It also enables any misstate-

ments made by the interviewee to be refuted. Also keep 

in mind that the intervim'l may be conducted under oath. 

In this situation ¥ou should work carefully with the 
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attorney to exploit any possible:perjury or failure to 

cooperate. If, the subject does commit perjury or Tails 

devised for reviewing them. The detail and extent of 

'the plan \vill vary }V'ith the complexity of the invest;i-....... .-. 

ga'tion, and the va'riety and quantity .... of document::s 

to be produged. You may have to arrange for specia-

lists to revie\1 particular document~ •. For instance,' 
. 

if you have demandeD: financial records, you may \vant' 

an investigative accoun~a!}t to analyze t:hem for, ques­

tionable payments ,or checks. In addition, you will 

als.o want to determine'the p'ossibility o~ any tax 

violations or frauds. The documents should also be 

studied to determine the frequency of social anc.l busi-

ness <?ontacts among ,the conspirators. 

10. A note about civil Discovery: ~(,he rules of 

court in civil cases provide for discovery~ This is 

a process ,,;hereby each side may secure vir:tually all 

of the materials accumulated by an opponent. , Both 

the defendant and the plaintiff may conduct discovery. 

. ' 

In most civil enforcement actions, lmv enforcement off~-

cials will have little need for actual discovery. This 

.. 
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is not to say that discovery will not be cond~cted; there 

are a numbei of tacticbl reason~ for conducting it which 

impact directly on the probaBility of success at ~rial. 

tion that the defendant will be allm'led access to' the' 
; , 

entire file: This, 'of course j • \vill directly ~nfluence 

the investigatory methods used. Be a\vare that every 

report you prepare may be read by the other side. Con­

sequently r ' it is vi tally important that all of the reports " 

be entirely factual. Do not mix opinions concerning the 

credibility of witnesses 6r the sufficiency of the' 

evidence \-lith facts in an investigative report. ,Place 

these in separately numbered paragraphs.' This \·lill allO\'l 

the p~osecutor to have ~ protective'order issued preventing, 

'discovery of these portions of the report. Separate fact 

from ~llegation or suspicion. It is perfectly all right to 

include in'the report your hypothesis 'and rumors con~erning 
ot~er persons involved in the conducti 11m·;ever, make sure 

that these are in~luded in separate'paragr.aphs. Once 

again, it \'lill allm·; the prosecutor to make an argument 

to protc6t these portions of the repprt from discovery and' 
I 

\.,ill increase his t)robabili ty of Sllccess. ' .. Tape recordings 

of interviews are also discoverable. ~ ~~s a general rule, 
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conduct yourself during the investigation as if every wO.rd 
.Ia 

you \-!ri te or speak 'Hili be' read and picked apart .hy the :ap- . 

pO!1cnt. -, " . . ., 
.. , "..~~. .. ..... ~. '. ''''.. ..;- .. ,.' .• I' .. ..... .. _0 •••• : :~: .. ::.". .. .... __ ._:.:.~ ~-- ... _ ....... ' 

.:~ :.~ .. -:,,::",: .=i:~~~;:.$~p.r"i:cc:: Fb~in~: ~:::)?"S:::·1l9,ted;.ih ":.tl:l~·~;ffr,$t:..pa:tt 9f._t.h:L?:)~emorCl.~-:::~::5~.~~~§j.;~; 
.. : : .... * .~ ... .;: .~'." .. ' -.~;~;~' :~.~~;.::; i ...... ~ .. ~ •• < .~;; ..... ~:~~.;.~ '. :~.".. ~.~: ';:;-;;-;:'.::" !;;>~ '. -: .:' .. ":.;:; ~:·'·~::-r,,~~.:~.~:~~ .. >:r·\ ... :-~:;' .. ~~~;~'~~_.~:? .'~'" .~.:. '~~,"::~:; .. ~.:~::~::~:: ~~ '. "·ti. ". ': .. ;j~'~~.~::~ ... ~~'~::-''':~ ::.~;'?~ 

du.rn / · price fixing is any agreement '~li.ich affects the free play i 

" .' '~:-' - ... ~ ..... : •. _ .... )';0. "".-.~ .. \'. "to ........ ' ... - ..... ~"' •• ~ .... , .'. :·-·:I.'~· ". ' .. , .... ",~" ..... ~ ..... _ ....... :~;.,~~,.:;." ....... ~.: I 
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(/ 

terra under ,·,hich many forms of activities may- fall. 'Xf the 

conduct under investigation affects' or arguably affects the 

price of goods or services, it may be'pii;e fixing.' 
.... .-

When investigating a price-fixing case,.yo~will have to' 

develop the following information 'as ~ starting point: 

1. The names of competitors in the relevant 'area, 

their locations and managerial personnel. 

2. The relative size of each of :the competitors. 
-

3. The relationship of various cornmercial units in 

the market; for instance, supplier/distributor, componen:: 

manufacturer/assembler. These relationships ,v-ill help 

determine the potential scope of the conspiracy. . , 

4. The general conditions in the market for the 

particular product or servici as well as the specific 

conditions in the market under investig8.tion. 

5. The dates of price increas~s and decreases by 

those under investigation. 

6. The identity of persons, if any, who have not 

varied their prices in conformity with the others. 
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This preliminary information will provide a basis for 

An exa~ple of the. uses of this method ,-/ill .demonstrate its 
... \',. '.... . ... .: ... ~' ,eo';: ~"~I:' • "~' .......... ; I .. ,' <: ........ !." . I ~." \.. • ... ';':~~ ..... < .. ' ......... : ""; .. . ... + :' ~".'~ : .. , .. ': :., :'';' .......... ~::~ .. I':~':.:,-"'.:-:~'_ 

.~~':~:.~:; .. :'.:': ':_ :. '.:~: ~'~ ~~~l~~ ~ 2~. ~~~:~::.~';~~~:":'~~;~~~ ~>~}~.~."~~~.(~"~'~'~':~'~'~:'::.~: ~:". t' -~~i~:1/~~~~: .. :.~:: /ii~~~)~ ·;:.~~·:~Y\~~~~~·~.f::~~.:::~:~~.~~~::~~I~~?~:H.?" 
~ :\~~,~: .. . .~">. Bid ;r-igging is 'a···forn1.' .. of . t?rice' fixing'. ;"'{A :·r±gged:-.bid .1's an.::.·:; -~.-:":,; '7~ 

.. .' .... ,,", •• I ~. .. 

( '" 
t . '. 

agreement among competitors concerning the awa·rd of a particu-· 

lar contract. The conspirators agree ~mong themselve~ that 

vendor X \-,ill "lin a contract. Once they have decided' that . . 
a particular competitor "1ill ''lin a contract they are also 

giving him. the freedom to charge \·7hatever. price he chooses. 

Developing bid rigging cases is diffic~lt. Detecting. 

possible instunces of bid rigging I on the other hand, may be 

relatively simple. This is not to say that bid rigging is easy' 

to detectr but rather that an analysis of purch~si'ng records, 

with·little more, may raise the possibility of bid rig~ing. 

To develop information concerning possible instances of bid 

rigging requires an extensive analysis'of purchas~ng records 

for governments~r large private companies "that purchase . 

through competitiv;" bidding. Such an analysis must begin 

with the selection of a particular product or service to 
:', . 

be scrutinized. A prod~ct or service may be selected because 

there has been an abnormal increase in the prices charged, 

thut there have been instunces'of bid rigging in neighb~ring 

stutes, or that the industry has a reputation for engaging 
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in such practices • Once you have det~rmined a particular 

product or service market to investigate, you should obtain 
I~ , 
\.~ , 

. ali bid, and pur.chas~· records. for an; ex.~~nc1:cd. ~erio~. ,o~ .~imc:: .. , . (; :.,' _:: .... 
.... : .. ~:.:, ': -:-:...:: ;~.:';:-,:~~.~::. ,.;'~:: :~~::~~·.::~.:r::~~:.:i~e:~ :,.~;f:~~·a~:-::··:~.~~:·· :':~:~:. :~~J:~-::.: .':;: ~L· ':r~::' \;:'_:2;.;:':~':;-;::;:";:; : ~~:~~~ .~C);.::;~>~:::ffg~· 
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and those which Here rej ected .... you" .. ~~ill c;t~so Vlan~c0l?~~s ~.~; :';"'-';' ., .. :. :" 
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s~~p' '~;il{'~' b~'~~~'" a~~~~~~~ the- in·f'~~·:n·~ti~-n· 'dh'ronological1y'~" b-~-~'~ ' .. " ..... :: ... 

f ...... 
..... - . 

termine each element of' the price bid, that is, unit price, 

discounts and delivery charges I if any. l'10st purchasers 
,,- ........... . 

function on the basis of total net price. '. Thus, a variation .. .~ 

in the discm;mt offered or in the cost 'of delivery may ef.fect. 

the m·mrd of the contract. Ol1:ce you hC'..ve do'ne this you must 

analyze the information to determine if bid rigging is 

suggested.. The follm'ling conditions may give rise to such 

a possibility: 
. 

1. Uniform priqe~ and price increases: A price 
" . 

should reflect the cost of acquiring'th7'product, the 

vendor's overhead costs, and the delivery costs. Dif­

ferent size businesses \·lill· h.ave' ,,-arying overheads and 

may aiso have different delivery costs. If the bidders· 

prices are uniform, or if anl~ particular element of the 

vendors' prices are uniform, there may be bid rigging. 

De sensitive to 'certain other considerations, such a~ 

the ~wnership of the companies bidding and their ~ela­

tionship to one another. It is not illegal for a 

manufacturer to bid against his distiibutbrs for a 

,. 
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particular contract. If' the manufacturer 

fails to win a single bid there is a reason for it. ' 

· .' · ";~ ... \ . 

, --.. 

. ... : ... No7mal~y one' ~·'C?l:lld· expect that the mClnufacturer' would : ... . , .' 
'~': ~~; ~~' . ...::;';..,,:~.':.' ~- ;:~':':":-'~;.' ~.;':~'- \::;~::': ' ... '" ~:i:~::·'::~;i".l:':~::·. ~.:,.,:~:::~: i j;~':.> .. ::~d: ,.;,.! i .. :::·,:::·... '~: ... : ~.~-.. ~·~ •• -:.:~· .• :c: ;.':' ,' .. ;;:,~:':.~·~~:::.:.:~k·~. 

. . -:.: ".:~t .. be::4.ab.le.:;to 0.£ fen·~the .. g(:i0d1 iii. b ;:':'b:~1:6~:'~r.· ·p-r'ic·J,. <fliitif ·:~r::;'-:·;..-:-!:'..~·:--· ... ·. :'(:"::':=:::;::;;¢""':': . 
" ........ '. 'y' ':':'.-:'" .-' ~~~:.:. '... :. :; .. ' .... :: ':': ", ....•... , ... : .. :,::.: .. - ." '.:.', -~.:.:. '-" .. ':". ~.:;:~:\=~I":--7!.~~':~~~:':~~~ 

contracts. In this case, the manufacturer is probably 

submi t ting a compl imentary bid.. Ai terna ti,vely I the 

manufacturer may bid based on the same price list tliat 
" .. 

he makes available to his distributor·s. In this case 

the manufacture~ is placing ~imself on an equal footing 

\'lith his distributors and is competil!9' \.,ith them as if 
. . he were a distributor. Also be.aware of the manu-

facturer's pricing policy. Frequently the manufacturer 

is Hilling to vary his prices on larCJ~ orders. To 

obtain a quantity discou~t, the'distribu~or will call 

the manufacturer and tell him that he is bidding on'a 

large contract and ask fOi_ a nuant~ty d· t 
~ ';l ... ~Scoun" Con-

seguently, the manufacturer is in a positio~ to funnel 

the contract to \-lhornev.er he pleases. He may refuse to 

give one c1istrib:'tor a volume dis~ount "'hile. agreeing' 

to give it to another6 In this instance the manu­

facturer is engaging in bid rigging. 

. Construction projects are usually bid on the basis 

of unit price, alternates, and total price. If, on a 
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particular bid, the vendorts prices are uniform or 

nearly so, save in one· small defail, the bid may be 

. . . ~ .,' 
~ . " 

1· ... • • 

" : '.. " . ~ 
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," . 

, '" ,':L ~gged. ·,·In otheF, words, if the:J:'e. is' a pattern' of.. J' '.::' : _,-

::;~;~ .::;:: ::·7:t!;"~~~~t;-rr~~~;#;·;it~i'f;~~Jj~~~'~fg~~Idf~ljf~:~~p~~::ihl;~~~~f~;t~;~~::i"1~~0~~ 
....... _ ""':;-';_'_~''''":''to., C.91:1tin.l)e~.t~r~pghou~.: ,If it does_.no.tl .. _th~~e .-?-:-~ ~ .... __ .:::..",,: .. -:,:.,~_ ,_-,,=-=-I 

.• :,i ,,:',::' .:~:;t;~.~;~;~~:~~~;~~€.;i f~:;:;·~f:~i:~{~;~j:~~:~~~~f;~~.f:;~~;;~;;~~·ft3.~~:~~'~{,;~~Bl~~f~~;~ i 

(
,., 

. 

( 

'".. . -through normal' o~·".ac·cepte'd '. business" pra:ct.ices 1 \ :suspe.ct .-. __ :<;,~:..' --' 

C9llusion. 

2-. t;rniform pattern of contract a-tvards: _ ....... . If .over 

the course of years a particular.v~nd~r or group of .. 

vendors·succeeo. in obtaining th~ same contract,s 'or 

contracts of relatively the same si~e, su~pect bid 
" 

rigging. 

3. Extreme price ':variations in bidding, pa:tterns: 

The follmo7ing example is dra\"n from a case current~y 

under investiga·t.ion. All relevant facts have been -

changed.. The investigation arose as a result of an 

FBI report for\·;arded to us by the Antitrust Division 

of the Department of Justice.. The report concerned an 

intervie~'l of a Virginia businessman _ Because the pro-

duct \.;as one that governments purchase, t~e appropriate 

state agency was contacted and copies of all their in-

. .. ~ 

•.•• ..:" .... 1 

voices and bids for the particular product were obtaine~.: 
. \ 

The particular agency involved advertises for bids and 

requires bidders to specify their' unit ~rice and the . , 
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Suppliers fr:equently give, 

c. . .a disc~unt for _p~~rm~nt\'lithi~_ a.,pa~tic~lar ~~ri~d. o~ .- '.<: .. ~" __ .,: ........ I 
. .- time .. _ .The bid information ','ms . reduced to a .. cl:lronolog~- :';~ .. _':.~": ~_~ . .:,_- i 
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Notice the unit prices bid by Vendor E, over the ~years .• 

They show a gradual increase. ~ontrast these with the 

. comparisons indicate the following:; 

(a) The rate of price increases of 

Vendors A, Band C are greater than that 

o£ E. 

(b) , At the point in til-;-te that Vendor· 

E was able to offer a price of.$13.24 (line 

7), Vendor~ A, Band C were all ~fferi~g pri6es 

above $i6.io. These prices were within $.10 

of one another. 

(e) Note line 10 and the precipitous de­

crease in prices by Vendors A, Band C. 

(d) Note line 12 tind the dr~matic in-

9rease i~ Vendor A's price and the absence of 

a bid by Vendor E. 

The questions ""hich these facts present are clear: 

~vhy the parallel increases, Hhy the precipitous decrease 

at a time ,.,hen one would be expecting an increase, \Vhy is' 

Vend0r ~ so out of line on l~ne 12 with the others, and 

"lhy did Venc}or E not bid despite an c:xtremely sl;lccessful 

bidding history. Armed with these facts, the owner of 

.. 
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Vendor E was contacted and an int!;:!rvievl ~rranged. 

During the co~rse of t~e intervi~w Mr. E indicated that 

C _ he had began having pro1?lems "\,lith nis supplier in 
. ~,; .. ~::;~,::-::.~ <.L::~·:":':}';:;':::;:;'·-;~·~:~~: -~:., :.::-~::';.: .. -;:,:<':::~::: :'-'~.:; ... :';<::; ,,'.:.": !.'; ;:;..;- ':·~-',;l. ';;.: .~ ~. ~~':":. '.:i': .... '. :' :~"" " .:-' • ....:~ ... - .. ',:-.: 
... ~::::~ .. '~.::;~_.' ':" ':;.-:.: ,: .. ·:DecE:mber.;·:-;19"7 5.: ·.~.::-Irl.-s.- ·suppll. er\is·::a· 'manu tacturer :}·noi.'m· 'to''':' .-:;:-;--;::: .~::.~'7:~::':.:';.:. , 
. ..:. ., .. -....... \.. :;~ .. ' ...: ...... ". ~., .,.-: : .... ::.:. '-:-:~";:' ::"':"--~:'::'. ~. : :~,:'-.::";"::-:''':' ?~-':':';:'~';'~':..':;" .. :/::-~:.~':'.::""~':?:}:::~~~: 

, u~: ~s Vendor A. He indicated that. there were a number 

~~·:c -.. :~~~~~~~~~~~~~~i~i~;~~ 
... -".:. He·--pro'via..ed '''~'s'Wiln <these "a'ncC.\Ji·th· cop·ids:,."o'i: :t'h~ ::pi'i"ce .. -.'}>,; - :~.',::.:.:; 

lists supplied by Vendor A (copy attached). At the 

bottom of the price list 'is the following sentence 
, ........ 

"prices must be verified in advance of' all bid submis-

sions~ \I This price list and. all correspondence ,',ere 

integrated into a ne'\', chart. 
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A second. interview with Mr. E wa~ arranged. This' inter-

view w~s tape recorded. Mr. E was asked in advance of 

(: the interviet," to' have all documents concerning ·the pro-... ~.: :.::.:', >:~ ... ~~ ... :.:..<.:._ ..... :;.~ ; . . C.,.,.;;· .. · : .. ' ..... :: . .! ..... ~.: , .•• ,.:~;~:..... ~,' ...... :j" .: .• ~ '. '; > ... :-:"!":~ .. i ~ 1.:·· ... ! '.:~. >:. ::::;··.·~./~··:;,,;.i:i:~.:s::. 
'::::.::.-:'- .::.,: .... : .. ; ..... ~,::.; . ...:. duc·t· :aval.,lClDlc:::.-:;; .The ~ second, interviet,·l.; \ot'as_' c.onduc;ted . and , .... ~i: .. :r;:-:-:~::::-.;.:;;.::::.; . ...... : ... ~~:.;~ .. ~ .. '.":" ,;. "" .. :" ..... ':"': .. : .. ,' .... ' ... ,,,:-,": ,.:".:'.'9'~:7' .. :.,~.'\.' .'; .. :,,' .. " ........ r·: .... · .:'\" ,:',::S • .• ~''''.' , .. .:::", '~. ,'" to;, ': .. • ... .!-'~ ..... I."": ~1"~1 ; ..... ':': ..... ; ...... : :.",~~"";'''~!.' .• "':' ... . 

additional price lists and letters were obtained. These . '.' 

._ ...... _:l*_u • ',7:'o:::.:~.:4~";. :".:~':: ':":~:1\'.'·:'.: :"i i.: '1 ~ .. :'.~:.~: t ... ··,: .. ';:~~', i.:···. ,i- r
, ::".i· ,< ::":.:~4:':,.~:~ ~::.~~ ... ;. .... :.L . .' .. 'h" --:~:. .. ~ . .-.:,. 

,-. <':.: ... : .. :., >~:::·:~;::·;;·?-p.~ic.at;ed t:~at·y~n9-~.r "f.:::\'iG!.~" th;e·~:.m~t}:e~·~:ng;~:geI1t,.~~~ V~~-7~::t.:r~:~;~~~? 
~~ .... t· .. :.. .... ,.~·:-:.,: .. ~.- .......... : ... "4;.~~.·~, .. ,.: .. ;::' .... ,. ......... ::.~~ : .... ~,: .:,'" .:, ... t ,.' ',:.::.:.,'.',\. ;'~' ... ':-:::' .... : .. ".'"' .. '~ •.• 

. '. ''' .. -:>~:~,:'''.~' : ·:~:··::"'.:~::"dor A~"':; That :i~. to rs·hy~.' Vendort F. via's· the"-\'7110J.::ty:":~o~·7ii.ed :.:.: ', .. ~~~;: ,-:··t-;-'~-· 
: . '. , 

subsidiary of Vendor A. Additional correspondence in 

the files indicated that the I;>irector of Hc:trketing for 
. ' ...... 

Vendor A, ~~lO had previously handled all relations with 

distributors, was the president of Vendor~. The second 

intervie"!",· also produced informa·tion indicating that Vendor 

A owed Vendor C a favor of som~ sort. ·For this reason 
. 

Vendor At in verifying prices, gave hig}ler prices to 

others and a somewhat lower price to Vendor C. The bid 
-

documents ob·tained from the state inc1icatec1 that Vendor 

C was located in a small town in up-state New York. The 

documents provided by Nr .. E indicated that Vendor A's 

sales manager for Virginia ""ias also ·loea·ted in the small 

up-state Ne\'l York town. 
\. 

With this information I the Sta·te agency ""laS eon-

tacted again and asked ~o provide information concerning 

any other purchases from Vendors AI Band C. This in-

quiry led to another set of bids for a widely-used pro- \ 

duct. Copies of these bids were obtained and analyzed .. 

The follO\"ing is a portion of the ehart ,."hich as pro-

c duccd: 
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Once again the same pattern thaf bbtained with the former 

prciduct is apparent. A close a~alysis o~ this chart also 

(: indicates a potentially valuahle wltness -- Vendor D.., . 

, .:~:~:;}': :':;.::;:~~::: /~~::~"::':.:.=~ ,~",~;, ~',~:.:?:')~'7'·~·:?':'b:' ~Y:::>:-· t "~.:.:>~::l ~.,~,;. );: ! ,.:i~:~~·:-! :1" .,::~ ~.:~ ~l.". :~>~'.:: i::, .,; ~~)~.:::;::~)~ .. ~~~:~t~~I&.:;it~ 
; .... -.". ·-,,;·:.,-~,,,~·::Vencror, D \·las. .. o ;l~ously a ·v~ctJ.m' OJ.: t le, consp~racy '. I ,', """" .. .;- .. ..,.."..:.. .. .;...~,-:: .. . ' .. . ", .' 

bid rigging conspiracy th~t an appeal to ~is sel~-int~rest 

seemed a likely means' of obtaini.ng his coopera'tion. Aft~r 
,.' 

asking a fe\v preliminary questions designed, to determine 
.' 1 

If· 
(\t . .... 

( 

",hether he, "TaS involved or likely to be involved in the 

conduct, the fact of his victimization "laS graphically pre-

sented. This had the desired effect of securing his co-

op~rat.ion. Vendor D agreed to supply us ''lith copies of . , 

all information in his files and to revie," this informa-

tion with us. Some of the material contained notes 

of telephone conversations ,'lith representa·tives of Vendor 

A. One of these phone calls was a request by Ven~o~ A 

that VendQr D renege on a contract with the State~ This 

\'las the same contract \'lhich Vendor A ,·rished' awarded to 

Vendor C in payment fo:= some favor.' This information con­

firmed that previously provided by Vendor E. 

Armed with this information a series of civil iri-

vestigative demands were sent to Vendors A, nand c. 

'rhe investiga.tive plan ,·,hich \'lns usec1 in this case 

reflected each of the elements and actions taken. 
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, . '. "~-':''''7,:~:':: :::':;; A Fu'rth~r ,N~t~ fHt, I~ve,rv:: ,cy s ::\:'f'h~ <7.>~~~p~~~: ~b9vE; _graphiqaii; ~ :,~:.,"_~ 
" : ., ... ~~'.~. ''":''.. .,'.~ -<.: .. ' '" ,'.' ..... :.: ..... , .. : ~ .. ;.~.:. "''': .. -. .'-. t."\".'\. t '. t t,: ~,'., . . \ :.'" '::1-'~ ... "':' .. :r~.~:~ ... _ ~:;.~.;':;C7-

.. " ',' - .: •. ~:.·'~n?'~·,?a..~~s~:~I:e·,~~i.~bi.lit~/ 9~ .'a·n . api)'eq.'i-, t; sel f~'iiit;erest':' ,::This' i'n7"~:£;:;:;·~:~:·;~. 
" ....... /" ' , ','" '."', . ". ,. _ .• ,' '."" .. , ..... ,\, ..... f'·' .. •••• ... : ... ;,,~:",1.' ",:.~::.:.,.",,:,:,.,:, •. -,~':":',' :, ;.·;r~'.'i.:.'~:: .. -... -

terest is normally in staying out of ja~l. H9wever, since you 

are dealing \'lith businessmen, self-interest also includes their 

pocketbooks. If you ~an graphicall'ydemonstrate to an individual 

that he has been victimized, that, his busi~ess ha·s no't gro\vn be-' 

cause of it, or that,his profits ~~ve been lowered, you may have 

a secured and extremely valuable source of informa·tion. HOH-

ever, be extremely careful in using this approach. Fr.equently . , 

'''hen you appeal to, a businessman is n:onetary sel:E-interest 'you 

\vill be pro\dding him \Vi th ammuni,tion to. use agains·t the. cul-

p~its. " . 
You must therefore not only appeal to.~is self-interest 

you must also ,convince him that you are going to do something 

about the condnct ~nd do so prom.ptly. If during your prelimi­

nary discussions you' suspect that the person is 'a' hot'head and 

likely to take matters into his own hands, proceed cautiously. 

If you do encounter such an individual the self-interest appeal 

need not be abandoned. Ra ther I you ,·;ill, have to carefully cul ti­

vate his confidence: You will have to convince,him. of Your 

willingness and ability to deal with his problems. This should 

be done over a short period of time and you should not pr~ceed 

,·lith substantive questioning unt.il you arc confident that the 

individual will deal openly with you. 
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Kickb1.lcks and Political Corruption: 

-I 

, 'I ~ ... 

. 
It is not the point 

of this 'discussion to lay ou·t the subs tclll ti ve .1mV' of extort.ion, 

( bribery, conflict.s of interest and the' lH:.c. Rather, my con-

.;:/;,::;::.C:~F~1l~?~~~~~~fit~~~:~1~~;'0'!~!1~~!~'it~f~,:~~~~~~~t~'~f~i!~~~~h{~~~~~; 

.... .' .'~ .... :,;~:.:.... . m' ;., .c ." . .; '.' . . . ." .. '.. ..... .:.:::.. • ..................... < .... ".-
,' ....... , ... : .. :· ... :.:.:l?eTf1a¢!.e.~ .~.; . .:!.1:he.:; . .1..~rst ~s .. that ·Ol)e· man"s ext·or·t:.i6h ~:s "ai'1o'th'er; s··:·":·~~:::~·:::::-":':"·:·~"":\-:" : ..... :". ' .. ";-'.;:'.::~\ ~ .. ~~'.:.~;/:::'.:~~.::;:~.'.\'::' ::: .. ~.~~;.- .. :':.;:.': ... :,.:;:'" -: .... '.' .. :. : .. :< :.;. '.:,:~,,:: '.' ..... :.'. '.",;.:.:: - :: .,:.,<~~:<.: . .:.~ .. ~; .. -::;-.~.:; 
'~~~>"::. ":~"·:·;-~~b:i:-ibe·:'~.::::'·A-/p'erson: '~,h6-- i:s"the'''"viciim~t~ . bf "e/t~rtlbri': ·is·~·::·::L~~···rit6:~t:::'·:::;~:·:'t.;:~::~~ 

.... . . '.: .' ;" .. '~":"'''' ", .... : ':.:' ::: ... : . .','.:, .... . ... :.<, .. :: ~'. .... ..,', '''.' .:_~::;" :: .... L .::C~,~<~: .!: .. ~,.;.,. 
, 0,'.. 0" :. •• 

. instances, . as much a culprit as the one \'1ho is" d~m~nding a 

c. 

kic.kbac}~. If a business.man is '·lilli.ng to pay a kickback tp 

obtain a contract which ~ill be profitabi~to hi~1 can it 

be fairly said that he is the vi~tim of.~;·extortion·~cheme? 
v7hile he certainly is being victimized, his willingness to pay 

. 
in return for business is nothi~g more than a cost of doing 

business. In most instance~ the price is inflated to cover the 

kickback \'lhich he must pay. A kickback or a bribe is ·paid for 

something. If a person pays for a contract, it i~ the tangible 

result of the agreement. The contract WOllld .probably not have 

been made but for the kickback. Therefore, you 'vill have some­

thing tangible upon which to proceed~ The agreemsnt to pay a 

kickback need not be made prior to the time that the contract 

is a\-iarded. Frequently I a contract will be awan:led and then 

the reques~ for a kickback made. The businessman is.placed in 

a defensive position. pe fears the loss of the contract and 

is often willing to go along with the demand. In this 

situation the businessman and'the official· will negotiate 

the means of payment and cash generation. The official may 
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.. . c.gr~e to allo\>" ext.ras on the contract.,. or change orders xn 
I~ • 

the case of construction contracts. Or, if he is partic:ularly 

(J:~ 
.~. clever I he \'1ill simply agree to ma}~e non-publicly bid purchases 

,,:.. ,~:,.~ ".: .... _> .. ~': ~:::,_ <_~ .. ':' :~ : ........ : .. :::: .... : : ....... ;'. .. : .~~ ... ~,'" ',: .. >,,'" - ' .. '.;' ... ' ·:.;·;:i'·:'· ::'.:' .. ':.~ .... :.;. ~.' : . .:).~~:~.:.:~-::-':;.:~; : 
.. , ." ....... , .. : ...... " ... , .. .t"rOi~ .. :cr.::"'''husl-nessTnan::'~n·· the·-··fuEure~~.:·i.:.:'1!'i:ie-'" fG'l1. o'r'l~ngr;"1.'S~-~"y~·'l.:..o.·~- .. ~_·:··r"''i;=-'l;---•. :.. i 

~.~:.:~~~:-~.;;~~ ~'.: :' :,: .... :~: .':~';:.: .. ~~:'~ '.:,.:. "~;: .. ,~:;~:::.'~,~' ·:-:;:~~;·:;~f~~:t .. ;:~;T:~'-~;: ~ ~:'}:'.> ~:.:.:':::' >~~~,:2.~. ~·:'~-:::~::::;'F)': ;": .::"/~ .. ::::~:;,:.~~:;~~;;.~/::';.:::';\:~. ::'~~:}~~;;~.~~:; .. 
example. ~ vendor ofautomob1.1es to a part.~cular county 

.~~'.;.:~.;:: .. -.. :. ~ ... 'bjrc{' ii:"'l-l:c'~-~'aE'" '>6::;'~i b'~,·· :.L.~·i?~~l·iC:··"i:!::C{ci ~ i';~"~'B j··the· .. d~U~:::'~"'! ,;." ~.;,~~:~:. ·~;.'·.··;;~r:: 
:~~;:';~i~,;_~~.:;:~~ii;;\~~·~~~:' ii~~L::f~,'agi~~i~~~~:~~Q<~~~)ii~~.:· .~~~l~~~Z;i~i~:~:J:~!;·~~~~f· 

..:-..,-.":. ...... ~' . ",.," :. ':'.:::,':- ," :! .... ;,. ..... ' .. ," '~''':''', ,.:"'", ' ____ '":,'. ",r" .... : .... • •• ,:.~: • .:._'4 .... ,. ~":''':'-''.I .. ' ' . ., .......... 

,f.!'" 

" it. , . 
~. 

agreemeu.t arose from a course of dealing be.t\"een the vendor 

and the city officials. He would supply the cars ·and the.y '1llould 

come to him later to collect the kickbacks ~' The vendor \·ras 

allowed to recoup the cost of his kickbacks in several "lays. 

First when the county needed a single car, it woul~ be pur-

chased from the vendor a:t list price witn no discount. Sec-

ond, 'i-:hen the county needed auto parts, 'dlich ,,;a~ frequent, 
. .. 

these would be purchased fro~ the yendor ~ithout th~ benefit 

of public bidding. The prices charged \·;ere lis·t. price or 

higher, Lastly I the vendor "laS cillm'leCl to supply the city 

\.,ith certain high profit specialty eq~lip;nent fO.r a reduced 

kickback. This arrangement was extremely profitable to both' 

the vendor'and the official~ 

Another example was a vendor of street sweepers,' He 

had a contract with a city for the sale of swe~pers. After 

the contract was entered int.o, an official of the city 

approached him for a kickback, which he agreed to pay. He 

,.:as the.i1 allO':iec1 to purchase, at less than half of market 

value, the city's enl:irc inventory of "out-oi;-date" pa~ts. 
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increases. Frequently gove~~ment is (....llm·led ,to purchase pro-

fessio!1al services and specialty equipment. th~ough n.egotiation. 

h · breedJ'na grounds for corruption Since negotiated purc ases are . ~ 

'~' ~ 't Elaborate J'ustification can pe you must be senS1.L.1.ve 1..0 1. • 

offered by officials for dealing '\d th a particular' businessman. 

An investigation must pick. th?=ough these justifica·tions to 

deternine whether they are real or fanciful. If they are 

insubstant~a t e • . 1 h susp~'c~on must arise that arbitrary criteria 

entered into the decision making process. 

While competitive bidding, honestly ruri, is the. surest 

guard against corruption it t?O can be manipulated to ser~e 

the ends of corrupt officials. Bids can be manipulated in 

a variety of \·:aysi among the most common are the follo\·,ing: 

1. Potential bidder can be disqualified 

fro;n denling ,,-:i th the government. This has the 

-39-

'I 

i 

If" ... f 
\ •• J 

.. 
, ... .. . 

means of concealing the iilegal agr'eemen-t" 

3. Bids can be rejected on a technicality 
.' 

: ... ' 
,',;' .. 

and ne~'l bidding conducted until the \fright II vendor 

wins the contract. 

4. Corrupt engineers can make false estimates 

of quantities a job will require to mislead honest 

bidders. Favored bidders can ~e given the true 

estimates. This has th~ ~ffect of letting the 

favored bidder submit an adnormally low price and 

thus win the contract. 

5. The pre-ordained winner can be allowed tq 

bid. unrealistically 10\'1, knoNing he \'Till make his 

profit, once the job .is begun, on changes which 

will be obigingly endorsed by the supervising 

engineer and ratified by the government. 

6. Performance bond requirements can be 

set unnecessarily high t shutting out unwanted 

small firms from the competition. 

..,..... 
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7. Purchases can be split into- ~nalle~ 'units 

~o bring them below the legal requiiernents for 

are re~uctant to come,foreward and discus~ a~ approach for a 

kickback "lith C;tuthorities. Frankly, I do not'understand -_ ..... 
this reluctance. ~everal explanations ha~e been offered • 

....... 1 .. 

Among these are fear of, reprisals, a belief' that en.forcement 

personnel are in bed ,'lith the officials, a' £ear tha-t the en­

forcement \"ill have to yield to -thE:! superior polItical pCH'ler 

of the officials, a fear of ~o~sing- status in their ~rofessions 

or that they will be unable to deal ''lith other governments, even' 

the most honest ones r because of ,the fraternity of politicians . 

AssUt."11ing an i.ndependent and honest la'\V enforc~ment' agency, 

these explanations are unpersuasive. Because informers or vic­

tims are an extremely valuable source of ~nformation, they 

" 

should not be turned asid'e and their allegations I unless patentl? 

absurd, shou.ld not be di' imissed. Of cou.rse 1 this places a 

great burden on the enforcement agency. They must proceed 

"'lith utmost caution and secrecy in verifying the informer"s 

allegations. Absolute discretion is the only means of 

ensuring,that th~ reputations of hones.t political- officials 
, . 

are preserved Hhile allo'iving allegations 'of corruption to be 

. . 
• • ,:. _. f" 
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'Iinves t.iga ted. Once again, ull of the cautions'aoG:ut dea11ng 

\'1i th businessmen-complainants, made in the opening part :.o!f '~thl<:s ' 

-names of all other p~rsons ,vi-th, ,\\'hom he has d-fscussed his allega­

tions. He must be impre~sed that the penalty f~r 'discussing 

a confidential antitrust inves,tigation is a misdem'e~nor .. Be-

\'lare of being placed in the position of' having to refute allega-· 

tions that an informer carne to you ",i th valuable information 

concerning an individual and that you did_nothing. 

A second, and more difficult means o~ 'uncovering possible 

instances of corruptioh is through an analySis of business pat­

terns. The exclusive or near exclusive use of a particular 

vendor, such as a consulting f~rm which has ~otte~ ~ll or 

most of a particular city's business! is one such pattern. 

There are a lot of reusons why one firm, may frequently'be 

selected. Many of these are wholly, legitimate. However r if 

there are a number of other firms in the area which have 
, . 

never obtained goverlmental work, despite tlJ0ir obvious 

qualificutions to do the work, and despite repeated attempts 

to obtain it, the inferen~e that something out of the 

ordinary' is occurring must arise. Also, if you fin'd a si tua­

tion ~here the same firms are continually bidding for a 
.. 
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particular type of work over a good19 ~eriod of.~ime a~d 
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that there are other firms in the a.rea cguCllly capable of 
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~~'. , doing. tJ:1e \vor~ \Vhc::>. ~o f.lot bid, thd~l),ference _ tha.~. s.~~~~t.t:in?J.. ." ... _ 
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. 2. Ga ther together informa ti.on 'concer~ing the bids.r 
. , 

contracts and purchases of a part~cular product which have 

been made during a lengthy period. 

3. Gather all public information concerning' .ithe cor-

porations or persons "Tho have dealt, in this product: 'v,ith 

the municipality. 

4. Analyze the purchasin9 history chronc::>log'ica.lly. 

5. Correlate the purchasing history "lith infc)l:mation 

concerning the vendors. 

" 6. Determine \'7hether theJ::-e arE~ or should be othe~r 

companies in the area dealing in the same product. 

7. Determine \'lhether these have ever done or at-

tempted to do business with the municipality. 

8. Investigate the product or service involved to 

detennine ",hether money could be'''hidden ll in the contracts 

or generated through them. The example provided in the 

workshop part of the manual will help demonstrate the 

raethoc1. 

A ~ord About Kickbacks: Kickback and bid rigging investi-

gations are similar. \\here a repeated pattern of bid ~igging is 
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( 

quently, he ,·Till use the contract \-lith the goverrunemt as a means 
. ". '. 

of doin9 so. Less fregue.ntly, he Hill pay the kickback. ~Tith 

his O\-m funds and re.place them at a later time from pro·fits. 

Both ~ethods are used. Generating kickbacks is a difficult 

business~ To gener~te money effectively, cash mu~t be obtain~d 

from thE\ business and be virtually un·traceable .. The means 

selected for this purp'ose will generally conform to the nature 

6f the business. A labor .intensive industry ,~ill tend to con­

ceal its cash generation in labor. A capital intensive indus-

try, in capital. A fe\~ examples \'lill explain the point: 

1. An engineering finn. agrees to pay kickbacks on 

a particuiai contract. To generate th~ moneil the firm 

pays a large "bonus" to one of .its employees. The em-

ployee returns a porti?n of the bonus to the employer 

keeping for himself 'sufficient funds to pay the income 

taxes on the added income. 

2. An engineering firm agrees to pay a kickback 

on Ct, contract. The firm's records sho,,, that over 100 

employees were assigned to this project at various times. 

The project was large enough to require this effort. 
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~ollusion of t~e treasurer, in the form of cash. 

3. A supplier of fuel oil agrees to pay kickbacks 

on a p~rt~cular contract. The contract calls for the de­

livery of No. 6 fu~l oil to a school~district over·the 

course of a year. No.6 fuel oil expands in,vplume as 

it is heated. At 160°, its volume ~s approximately 30~ 

greater than at 140° \V'hich is the normal del'ivery tem-
, , 

perature. The fuel is delivered to the school in ,t\'lO ' 

trucks. The temperature of the oil in'the first truck 

is 140° and that of the second truck is 160°. The vendor. 

is paid as/if all of the oil were at 140°. His books 

reflect the delivery of tV10 trucks at 140°. lIe receives 

payment for the oil and deposits both checks retaining 

for himself the excess moneys paid. A portion of this 

is returned to the official. 

4. An auto parts supplier agrees to pay kickbacks 

to a fo~eman. To generate money, the foreman orders parts, 

for obsolet~ equipment or orders redundant parts. The 

invoice is paid by the company and the parts are returned 
, . 

l ' b l_} f He 'reco'rds' the ';I'lc:tcalla-to the supp 1er y Cle ·oraman. ~ _ 

tion'of the part in the vahicl~~ The supplier records 
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a cush credit in his books returns- i1 portion of this 

money to the foremun. 

" 

done. The inflated rock removal is verified by the 

consultant's inspecting engineer. The excess payment 

is returned to the engineer in the form of a kickback. 

Because the method of cash generation will u~ualiy conform to 

the type of business, it is important that you acquire expert 

advice on the operation of 'such bus!nesses during the inv~sti­

gation. This'will facilitate your discovery of the means used 

to generate the f.W1ds. This information is vital to the in­

vestigation. Once you have a key to the method used, the 

company's book,s and records oan be analyz:ed to determine if 

cash has been generated. With this information, busiriessmen 

can, frequently, be pressured into providing information con-

cerning illicit payments. 
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