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Antitrust is sues arl e in on wlde varielky of srtuatlons

falling under the heading "Whlte—Collar" or "Organlzed’Cnlme,“

.......\..- RS I

- -'/“‘pos 1b111ty oF an antltrust‘lnves 1gat10n

and prosecutloq.

e : ne VlIGlnla Anultrust,Athofrels sevelal advantages over

. f rsL the Act Erov1de5‘

AL Ll ._--, - ...,‘:. . A,nh_‘.‘. 4

1nvest1gat1ve tools not generally evallable 4; among these

is the power to issue civil 1nvest1gat1ve demands. - These are

essontﬂal ly subpoenas duces tecum and subpoenas ad testificandum
. puxrsuant to which the books and records and‘testimony of in-

S dividuals and corporations can be obtained. The Act also gives

the Attorney General .the power to requlre a person to answer

, y written questions under oath. Further, the Act permits the

j - Attornay General to .compel a.witnesses's testimony through
‘ i ( R " 21 ;
| : , .

T : - a grant of immunity. Should a witness so immunized fail to

| ; answexr, he may be held in civil contempt and conflned until

he does,

The second advantage of the antltrust laws 1s that they are

civil statutes. Consequently, the burden of proof to be met

“ ; at trial

s,reduced from "beyond a reasonable doubt" to a

% in an antitrust case the government must prove only that it is
more likely than not that the true facts are as alleged.
A tnlro advantage of an antitrust prosccutlon are the

remedies available. These laws provide for a civil penalty of

NET# 72309

$1G0,000 for <h violation. Thus, if there are threce instances

[ . e b

simple "mere preponderance of the evidence," which is to say that

iy

€

Al

of price fixing, the maximum recoverable penalty is $300,000.
Thls penaltv is higher than.any presently awardable under a

Virginia crlmlnal statute. In addition, treble damaqes and | 4“,.

©

attorn ys fees are awardable to a pr1vate party who Droves 1n—

B
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J?icable~to hcftypes of'conduct wa
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are cowcerned w1th d-rlng

.‘_ ..... f' \-,:‘ N :-t; n'l.}

,“ :Lh°Se semlnars.r‘Wrequently,.corruotioq,.bld rlgglng and

..... S '*“\'s

,e,

extortion are also v1olatlons or other civil statuatory and

common law. A falrly succinct statement of these theories

may be found in Appendix A, which is a portion of a trial brief
prepared in connection with a civil prosecution of some corrupt
Civil

municipal officials. litigation provides certain:in-

vestigative tobdbls which are not now available under Virginia

criminal law. .Once a civil action has been filed, a process

v

known as discovery begins. During discovery, both sides are
a;loWed to require their opponents to testify underfoath, to
provide documents which are relevant oxr which may‘lead'to'the
discovery of relevant material, to require the answering of . .
written questions under oath,.and to require a partj to make L
admissions. In addltlon, because these prosecutions are civil
many fifth amendment considerations whlch arise in the criminal
law are not present. In a civil case, the court can enter a
protective order barring tbe use of the fruits of disCOuery in 5'

subsequent criminal action. This is tantamount to a grant of

»

limited immunity and may be likened to thée immunity provisions of

“r - . N e A -—
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the antitrust laws.

As you can sece, .the investigative ‘tools

. . tad . .-
jlable through traditional civil prosecutions are similar :to
rhose provided in the Antitrust Act.

.f~.1n ddlelon to- Lhese similarities,’ th“ burden of_p100r~ S

Onoe again

by R

r underance of the

s

-t

Clvll iaw also provmdes for' the recoverv of d1 zages and

for the imposition of punitive damages in egroglous cases. Since

rnost cases of corruption or organlzed crime act1v1ty Ulll be

e

egregious, these penaltles should generally be avallable.

o N

A few examples of organized crime and corruption that

can be prosecuted under antitrust and other civil theories
will demonstrate my point.

Example 1l: The Johnson Auto Parts Company is a small

auto parts dealer located somewhere in Virginia. Sam Johnson
is the owner. Sam has'been,trying to get the bnsiness of a
few of the_larger fleelt accounts in his area. He has tried
to convince the owners of these fleets, through‘legitimate
means, of the desirability of pnrchasing auto parts from

Johnsons. The fleet owners have, relying on: their shop foreman,

repeatedly turned hiﬁ down.
the foreman of one of the shops. The two men begin talking.
Sam explains his problems to Alvin, who is yery sympathetic.
Alvin tells Sam that he does all of the parts ordering for the‘

fleet and that his supervisors routinely approve pnrchases of

One day Sam meets Alvin Thomas, o

R

0"

'1ess than $300.00.

53.a ﬁonthly basrs and glves hlm thm’

”~course of" conduct conElnues for several years.

As the conversation progresses, Sam tells .

\lvrn that hlo proflt on each sale is about ?O“ and thwt he

beglns LO pJacc part order w1tn Johnsons Sam sees Alvin on

greed upon sun

Aot ~.~\ . . ‘_

o,

other fleet repalr foremen and gets thelr bu31ness under

similar terms.

‘Analysis: The conduct described above is commercial bribery

and is a misdemeanor under Virginia law. Va. Code § 18 444.
From an antltrust v1ewp01nt, Sam has entered 1nto a consplracy

with the foreman to foreclose the market, represented by the-

fleet's auto parts needs, to other suppllels. In other words,

Sam and the forenan have entered into a tvpe of commerClal boy- ;

cott -- this is illegal under the antitrust laws. In addition

Sam and the foreman have engaged in price fl\lng The agree-

meet to split the proflts on sales made to the fleets'probably o %

affected the prlces charged -- thl° too is a violation of the

antitrust laws. ‘ o . ' R

Example 2: Desmond Duster is a small garbage oollector. lfl

He is about to purchase two addltlonal trucks and ekpand his

service area northward. Shortly after Desmond ordered the

trucks he was visited by Charlie "Butch" Brown. Butch is a

local union official reputed to have organized crime connec- )

tions. He tells

Desmond that another garbage collector, Larrf

-4 . - .
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Harper, is concerned about Desmond's planned expansion.
Harper has been thcec only collector operating in the area

BUuCh cyolains that Harperhis

north of Desmond for.years.

=t

.abor and other trouﬂ~

bles, Tbree vee s later Desnond s new trucks arrive

are parked in the lot behind his of flces Two ddys later

Butch pays Desmond another v131t

-t

He and Desmond walk out

to see the new truchs. Butch says 1t‘would be ashame 1f

anything happened to them. Desmond herS a’ nigh watchman to

protect his yard. A few days later a union organizer appears

at Desmond's office and begins paSSing out leaflets and

talkﬁng with the men. A shor while later Desmond signed

the bidders list and gets a cooy of a bid from a school

district in the north. Once again Butch visits Desmond,

this time he is accompanied by Harper. Once again Butch

voices Harper's concerns about Desmond's expansion. The two

men then leave. The neXt morninc-Desmond finds that the gas

tanks of his trucks have been filled with sand. He calls

Harper who denies any responSiblity. Hovever, Harper once

again tells Desmond to Leep out of his territory Desmond,
fearing further injury, agrees. .

Analysis: From an antitrust viewpoint Harper, Desmond
and Butch have entered into an agreement to allocate markets
by imposing territorial restraints -- this is 1llega1 In

addition, Butch and Harper may also be found liable for an -

-
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reluctant

;*;co coasoir tor.

e

SR

attempt to monopolize the market for garbage collection ser-

ce in the north and also may be prosecutcd criminally for .

greeing'to injure anoth r-in his tradc oxr :bg§:

‘The fact 't

“fae

to'p.r Cipate dOLS not detract«from his status‘as a

" An ezample “of the appllcability of Lhese prinCiples s
to corruption and extortion cases is the criminal case of
. 1872),

United States v. Kenny,

462 F.2d4 1205 (34 Cir

and the civil follow-up action filed by the New Jersey's Attorney -

General's office, New Jersey v. Abbott Laboratories, No.:l769—73

(b.¥%.J., filed Dec. 10, 1973). In the Kennv case, the United
States Attorney prosecuted several major Jersey City and Hudson'
County, KNew Jersey political figures for extortion. The govern-—
ment proved that tne defendants fastened upon both city and |
county covernments a thorouohly‘neshed arrangement whereby
vendors wishing to deal with eit her would have to pay kichbacks

of 10 percent. After the government obtained conVictlons, the

State Attorney General filed suit against some 230 individuals
and corporations for conspiring to violate the antitrust,laws(
the-public policy relating to governmental purcnasing, and for
breach of fiduciary duties. The State's theory was'that when .
vendors agree to pay kickbacks to obtain'contracts and then pass{
along to the ClLy the cost of the kick b“cks in thc £orm of higher -
prices, they have entered into a price fixing agreement. In
addition, these agreements secured for the dishonest wvendors

access to a market not available to honest vendors. Thus, they

—.6-—- . : . . .
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and the officials foreclose that markel or enter into .a boycaott

S " against those unwilling to pay. ’ : _ )

.

1. A group of real estate brokers afe'attending

| _ B a meeting. One stands up and saYs, "I don't care what
» . . o . - N T . « : o, . . : -
Concpiracies: Conspquc1es are atlthe heart of antitrust | Xi {w the rest of you are going to do, but I'm going to raise o

bn’cz antltlust ‘cases

N of conQOLracvcs, civil end crlnlnal. Under Lhe common law,

'-tcri

.‘-l RN o -w w “ - A et
. ,.» e -~> t . . =i ~.:.- voer i
ceme ey .

N e -:
.. . _--. —--.'0

1nal qopsp racy . s the mere nakldg of, an agrecmene to dO'

.

.

vt -

. ) " . QO’«A-...“
{ ' .

‘erw~ eeks of the meetlng, alr of“tb ‘attendeeﬂ“and other

[ - - PRI 3
m

an acf. ne agreement lt%elf v1olaees the ldw. mOdern devclop~

1ndustry members raise thelr rates to 7%. Th1° evidence

ments now reguire the comm1551on oﬁ‘an overt act in furtherance . J was sufflc1ent for a jury +o flnd a conspiracy w1thln
F - . ' ’ . ~ . . . '- . * 3 . N '

0 of the conspiracy before criminal liability may be.lmposeq. the Teanlng of the antltrust lavs. ‘ ‘
Civil conspiracies are somewhat different? Under civil law a | . 2. A movie dlstrlbutor sends a letter- to all of '

simple comspiracy is not the basis of an action. Rather, his exhibitors asklng that they raise the‘price of" e

there must be an actionable wrong .that is aggravated by the : first run films to a stated amdunt. The bottom of the =
" conspiracy. Civil conspirators are made_jointly liable for C | letter lists the names of all others to whom 1t vas

e e ettt T

A S

/ the wrong. Antltrust‘conSPLra01es combine elements of both g’ . sent. Shortly thereafter, the exhlbltors ralsed thelr o
/ civil and criminal law. Under the antitrust laws the mere ' . priceé. This evidence was found sufficient to support
agreement without an act in furtherance therecof is actionable.

B

o a finding of conspiracy under the antitrust laws.
ThuS, like Criminal law the agreement itself iS illegal- Like ) These examoles sho‘uld suffice to distillguiSh antitrust
civil law an antitrust conspiracy 1is a’ba51s for.lmp051ng joint % conspiracies. from criminal ones. The same atLenuaLed view
Lo liability upon all of the participants. = o o Lo of conspiracy theory exists in other areas of the civil law:
% '~ The factual situations giving rise to ar antitrust con- |

FPraming the Investigatory Plan: Duspite the investiga—

spiracy would probably not meet the requirements of criminal S ! tive and prosecutorial advantages of antitrust cases, they a
law. An antitrust conspiracy is proven when a mutuality e ; are as complicated as any other involving white collar crime.
of action, is demonstrated. A few examples drawn from some ) . They will require that you carefully frame an investigatory
cases will demonstrate the point:

. ' plan. The plan allows you and the attorney you are working

L f with to insure that all aspects of the problem are considered

. ' ‘
L—,mswmw
!
o]
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* and that the techniques to be used wxll achieve. the desxred

results..

of pro—

et -" .A . o -

peoole belleve that ‘there are WO schools

those who ojnLearrvvon a,brlll ant lnvestlgaL*onL

‘.n‘.-r' _."‘ Y ; ‘,-v‘

et

much Dlanqnﬂg, An 1Lruot and

and those who cannot.

. . .-
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"the‘analvs S or enormous.cuant

tieslof dooument '.1nterv1ev
memoranda and other materlal, a“d the cqreful_oreparatlon of

ev1dence. While there may be brilliant orosecutors who can

conduct a thoroughly organized investigation without planning,

y I . ' N > . . - ’ .-‘ )
most of us are not so endowed. 2An investigativé plan is a

valuable tool for organizing the effort to be undertaken. The

plan is a document prepared in the early stages of Lhe 1nvestle

A = £ s . » .
gation by the prosecutor and the 1nvest1gatlve personnel worlking

with him. Each s%ep to be taken

during the investigation is set

forth in some detail. While the

plan need not exhaustively list

each intended step, it should be

a working guide for the inves—

tigative team.

Generally, the plan will contain the following

¢lasses of information:

1. A definition of the problem and summaxry of the

.

. facts. This provides you with a basis for determining

vthe steps to be taken,.the type of case under investi-

gation, and special problems which might occur during
the’inveétigation. |

2. Legal theories: the plan

should sketch broadly

the various legal theories thought applicable to the

facts. Discuss these with Antitrust Unit attorneys.

The thrust of the investigative plan should be oo develobk.

-

'fTheyvnQrmally requlre"

SRR

inforﬁation to substantiate the legal theories, . .- o
or to provide a basis for eliminating OX reformulating

ﬁ{m o . theﬁ ox fashlonlng new ones.

shOL’a set. forth each lnvcsthaelve steo whlch hlll be

e s Sain g _ N
e -‘., it 45 r. T \} . u;u 1 R H\'.

V”heoe:should 1nclu&e the doeuments Ji' ¢

it'sources: the"

N ..‘.“'4
i R

1nter€1ews which..“"'
~the types of partlcularmzed aﬂd spe01allzed skllls needed

While this poctlon of the. plan should be detalled it .: ‘.

not be eyhauSelve.

need I It should, however, provide you

with a falr gulde to the course of the 1nve5eigation.

«

4. A schedule: The plan should contaln a schedule

" for the actions to be taken.A Do not try to cram into &

shor: t;me thlnds whlch will take a 1ong time to be l e

é;' done well. ‘ co : ‘

The plan has a varlety of uses- Most important among

t+hese is helping to organlze the 1nveqtlgatlon and assessing
the methods to be used. For thls reasop it is 1mportant that N

all members of the investlgatlve team partlclpatc in develop—

ing the plan. In addition, consideration must be qlven to the

sequenca of events and the procedures to be followed. ThlS

will help eliminate bad ideas and faulty meehods before they

can prejuolce the effort. In addition, the Dlan w1ll glve

-
.

you a guide to your manpower needs and requirements foxr spe-

cialized uersonnel. If you need spec:allots, such as accountants

or industxy experts, they should be located and placed.on—call

(‘ during the cafly stages of the jnvestigation.

- -
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The plan is nelther permanent, nor blndlnq

;the'orlglnal dee;gn of the 1nqu1ry is carrled out'

R W .

as :thé

.
.

tigation proceeds, some of the teps w1ll no 1onqcr be

‘

1. These should be eliminated and,differcnt procedures

“to' undergo a.major[ehange in .

lrcctwon,-eﬁe‘plan should be” amended‘ln wnltlng. The

be consu’ ed_dur:ng th 1nvesulgatlon to. 1nsure

"'"' 1..'.4{:-,.» [IRNPRCN P
=

“y . | - - ot [ L. --,‘ . TS :._\“

., . s
Ve ‘3. g . o . . B . N v

ing i in realltj, the only effectlve means of carrylng we
complicated investigation. .

In preparing a plan certain considerations should be

-

in mind: : CoLT .

.
+

x. When a.victim of, ox partlclpant in, 1llegal :
condhct cowplalns to auehorltles be aware that he has

a selfish interest in complaining. He may be honestly
motivated'and simply wants something done to stop the’
coﬁéuct, or he may be attempting to "use you." ﬁe'may
discuss his conversations with authorltles with those
acting against him. This raises. the pOSSlblllty tha
by comming to enforcement officials he will attempt Lo

negotiate with the culprits to achieve some relief.

_If this happens, the complainant likely will be unwilling

to continue cooperating, or he will appear to be cooperating

when in reality, he is lying. It is impoxrtant that the

two persons and that a detailed memoranda of the discussions

be ﬁrcgared immediafely after the interview. Also, if'
based upon the interview, there is a reasonable prebability

. -
’ . A

-11-

initial interviews of the complainant be conducted by s

B

et

ao

P ) o

“that the matter warrants further investigation, a

...should be.

- afflllathﬁ.”

. partnership or corporation,. may have a different signi- S

an intelligent 1nvnst1gatlve plan.

v

follow-up interview should be conducted. This intexview L !
should be tape recorded or transcribed. The comnlalnant
prepared for this interview.

Be sure‘co 1dent1fj

Also be gure to note ehe daLe and tlme of the

S e S T -

o 1en the 1nterv1ew 1s compleied remove the tape,

|A| -\ Ve
.

- .' tx - .‘-'_

cH out the back tabs and puL 1t 1n the documene room;

$

or 'some other place under lock and key. 'Be sure that the

tape does not 1eave.your‘possession oxr control without

ob aining a signed receipt. '

-

2. When dealing with a complainant, arrange to co

‘

get his documents as quickly as possible. Do not give

.

him time to change his mind. If the complainant is un-—-

willing to provide you with originals, get copies.
Usually, a complainant will.be happy to assist you

the early stage of the investigation.,

ot

durln

3. Be aware of the fact that in these investigations

‘you will be dealing with businessmen and commercial enter-—

prises. Each form of enterprise, i.e., sole proprietorship,

- .
H e

ficance in the Iaw; B . ' ' BT
4. Because antitrust cases involve conspiracies,

one of your first tasks will be to identify likely‘

consplrators.

This is a vital first step in formulating

If vou do not

-)2~
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remanple of‘the need for Carerul assessment of the poten—"

-and southern garbagemen,

‘review supports the territorial 1locatron hypothesi

carefully analyze the situation you may jeopardize the

investigation by initiating it prematurely or not-making

tial scope of the conspiracy. In that case, garbagemen

located in an area agreed to a north/south 1’locatlon of
territories. A union leader helpedﬁsecure thls agree—
ment. So far, there are three conspirators, the northernhv
and the union leader. bbviohsly,

if a person is concerned about competition from the south
b - A

he will also. be concerned.about competition from the east

and the west. He will probably have similar agreements

with.garbagemen located in those areas. This hypothesis
can be tested by checking with local sanitation officials
to determine which collectors service particular areas.

If they indicate that collectors tend to concentrate their

efforts in particular areds, a fair working assumption is . -

that they do so as a result of an agreement. The union

can aiso be checked through the National XLabor Relatlons

Board ox through local polltlcal officials to determlne

its area of activity. Assuming that this preliminary

s, all

. .

of the collecLors nust be regarded as potentlal consplrators.

- .

£

_.v, .

Thus, if subpoenas‘for docunents and testlmony are to

be the flrst pUbllL 1nvest1gat1ve step, thouqht should

e1v1ng al] of tha

be qrvcn to

of youl 1nveot1 tion at the ‘same

v

pObSlblllty that euloehce \111 bo de;:royed.

- 'r*'_.ﬂ.-. -

estlgatlng conso1rac1cs you are?

~Vhen you are 1nv ;

-

attemptlpg to create a cllmate of susp1c1on amcng the

consplrators. You xlll also be attenotlng Lo brlng suf—

Cl—

f1c1ent pressure to bear on one or more of the partl ]

pants to cause hlm to cooparate with vyou, or to seek

1mmun1ty in return for coogeratlon. You are attempt~

ing to force one conspirator to tell pod about the

others. Frequently he will do so without explaining his

part fu;lyi "Armed with this in? ormation, you can aporoach
another of the conspirators and force him to providea

you with additional information. thls

pressule will be created through carefully tlmed B

Frequently,
inves tig at ve steps and the palnsta king analy51s of

bus;ness records and patterns of comme1c1al conduct.

Also, be aware that if you are able to 'get 1nformatlon

concerning any act which is prosecutable under the B

crlmlnal law you w1ll have a major advantage 1n securrné
Lhe cooperation of one of the participants.
The precise steps which you will be using to create

this climate must be detailed in the investigative plan

~14-
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»(h any industry.
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Voo e -Doing so will prov1de you with an opportunlty toqcane—

'ftllv plan contacL with the targets and prOV1de“the

g“ Dr osccutor suff1c1cnt time to do an§ legal res earch

IFOL thls rcason, they maY.f

-'\.4'. R

be able to snow you w1th bu51ness trlv1a, or may

state as fact things which are.untrue. Consequently,~

you will have to learn a good deal about their business

quickly. A review of the card catalogﬁe, the readers,

guide to perlodlcal llterature, the lndem to bu51ness}
publications and Lhe‘vertlcal files in the local llbrary
will provide you with much valuable rnformation’about

| Frequeﬂtly,~you will find pamphlets’pub-
lished by trade associations or government’concerning

the industry. 'You will also find statistics relating

to the profltablllty of the industry generally and spe~-

cific practlces or trends in 1t. Gather thls_before

you take any active investigative steps} The ver-
~tical file is partlcularly helpful in thlS reqard

‘All large libraries have vertlcal-llles. These are

collectlons of newspaper and magazine cllpplngs

relating to particular topics. One of the advantages

of the vertical flle is that it gives you 1nformatlon

- concernlng recent neswsworthy events in the 1ndustry.

—~15- : ' .

W
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B

. Stock brokerage firms

are another. valuable source of

information.” All brokerage firms prepare research

papers on various companies and 1ndu¢tr1es. These

forget that governnent is the major purchaser of Just

about everythlng. Frecuently, gOvernment will have a = -

pelson w1th unlque knowledge of a partlcular 1ndustry

or cTass of products. Do not he51tate to contact these

sources to gather information.
7. Since antitrust issues arise in a commercial

setting,

the analysis of documents is always a neces-

sary part of an antitrust'intestigation. Before the
documents can be analyzed they must be obtalned
Before thls can be done, one must determine the types
and classes of documents which may te relevant. These
will vary with the nature of the'offeﬁses undexr in-
vestigation.. - |

As a general rulé, since these cases are premised cn
upon agreements among competitors or persons intolved : ‘f ,' 'ﬁ

in a particular chain of distribution, you will want ' R

all documents ev1dencmng a communications between them.

Lt e g e

These communlcatlons can be in the form of letters,

notes, telegfams, telephone calls and the.like. Fre-

quently, businessmen will make memoranda of telephoﬁe

¢ » ~ hd
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" nation of the facts of the particular case.

-:phono blll these too should bt obtawned.;”

.yl

calls or notes in their diaries. :" Desk calendars,

and. travel vouchers should

also b° obt alned Alco, if you[ale lucL enough to

,rbpartlcular-partlc1p

appointments calendars,

e 1-»«-.

. e
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\,. . " ....

y;"

Selectlng the documents requlres a det
. Let us use

Example No. 2 for this purpose. Since the case involves

the division of markets ‘among competitors, you will want -

copies of each garbage collector's customer list. Be—

cause stable service areas tend to support the inference
of an agreement to divide terrltorles you will want the

customer lists for the pa t several years. In addltlon

to customer lists, you w1ll also want all bl]ls sent by

the company to their customers. This will serve to

verify the customer lists and provide addresses of

potential witnesses. The customers can_be contacted

.

and asked why they selected a particular collector.

If they 1nd1cate that a spec1flc collector is the- only
one who would cerv1ce the account the 1n{erence of
territorial allocatlon is supported. It is also helpful
to obtain a map of the entire area and place ditferent
colored pins in the map at the locations served by the
different competitors;

the manner in which the allocation scheme works.

This will allow you to visualize

S

,..
e

P
L

Y

" such as school dis trlcts,

Because garbage can only be collected fronvae;

Signated pick-up points, you will want copies of the

drivers' routes.

Because there are telephone calls and

Sy . R ..-..

letters sent becL and forth between comoetltors

Slnce the case concerns marhet allocatlon, you

cannot ellmlnate the pos31blllty Lhat the con5p1rators

are rylnc to mlnlmlze the dlsparlty in. thetr marPet

shares by making payments to one another 1n some form

Por this reason o
P y u will want copies of all checks

b3 1. .
and check stubs for the past flve Yyears, as well as

the aCCOtnts recelvable and payable ledger for the

companies. Contracts

among the collectors are another

neans of accomplishing this end. - Copies of these should

also be secured. 1In addition, since the conduct is

market allocation, the part1c1pants must also have an.

agresment concernlng who w1ll service majox purchasers
!

hospltaJs and. factories lo«

cated in each of their areas. Competitive bids subnit~

ted to all prlvate and public users in the area should

also be obtained. In addltlon, since an honest bld

for garbage sexrvice will require a dctallcd analysis
-

of the equipment and labor needed and their cost 'tne
- ol §

bidder will have prepared,worksheets. Someone who is

-18-
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‘ comes an lndlcatlon that your susp101ons are correct.w

.frecuently requlre Lhe purchase or lea51ng oruaddltlonal

submitting a complimentary bid will not necessarily go

through the trouble of preparing detailed worksheets.

is: be-

eguip

information for equlpment

pment. A serious bidder will have obtained price

The records of price quota-—

——

tlona obtained from suppliers of prodncts necessary to

e
e

\rIiN

the contract should also be obtained. Oncec again, the

absence of such quotes will support youxr suspicions.

Another possibility is that the needed equipment will

be subcontracted from the other conspirators.‘ This is,

a conv enlent way of glVlng each collector a part of the

contract. Such subcontractrng allows all of the parti-

cipants to proflt from the schem Thus; where sub-

contracting 'is a pOSSlblllty, all subcontracts and
the records of thelr negotlatlons should be obtalned
The statute of llmltatlons under the antitrust lavs is

four years. Documents for ‘these four years and one

additonal year should be’ obtalned.

In addition to these, there are numerous other rec—

ords’ which would be helpful. Diecuss the documents that
will be necessary with the attorney working on the case.
ge sure that you can clearly articuldte ‘the kind of in-

formation you wish to obtain from each class of documents

‘

~19-

“he are sensxtlve to the_varylng co stltutlonal rlghtsn

to'bc secured. Also be

-

e

recogn121no “Fhe constltu—'%

tlonal status of the 1nd1v1dualn in advance will help

of the 1nd1v1duals 1nvolve

-preoare for pOSSlble claims of - pr1v1ledge whlch may

later arise.
Another consideration which we keep in'mind in
determining what documents to subpoena is that a civil

investigative demand has a 20-day return date. This is

an enormous amount of tlme in whlch the rec1p1ent nay

destroy documents. Thus, you must consider surveillance
or having the individual's garbage collected on a dally
basis. and rev1ewed to determlne whether he is destroy—

Jing documents.' ThlS is, of course, to be done .in ex-

‘traordlnary cases only.

8. Whenever possible, documents should be secured
prior to 1nterv1eWLng. The reason for this 1s obvious.
A review of the documents in ConjLnCthﬂ w1th the other-
1nformatlon Wthh has been colJected will pern1t a more
thorough interview. It also enables any misstate-
ments made.by the interviewee to be refuted. Also keep
in mind that the interview may be conducted under oath.

In this situation you should work carefully with the |

.

-20-
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sure that.you know ‘how the'infor~‘
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o, attorney to exploit any possible.perjury oOr failure to

does commit perjury or fails

cooperate. If. the subjeot

gought immediately{~

,thc'demand is serVed '

L.
i ‘. o i
0 K A RN . sty b

ct : o e

e Tand thc'document° ake returned =y Careful plan must be

-

The detail and extent of

deVised for reviewing themn.

: ‘the plan Wlll vary With the comoleAity of the investi—

’ gation, and the variety and quantity,oi documents

to be produced. You may have to arrange for specia-
lists to review particnlar Socuments. - For instance,’
; ' if you have demandeq financial records, you'hay want‘
| | an investigative accountant to analyze thom for, ques—
tionable payments oxr checks. In addition, you Wlll
also want to determine'the possibility of any tax

' | violations or frauds¢. The documents should also be ;

studied to determine tte frequenoy of.social and busi-
; o ness contacts‘among*tﬁe consbirators. |
10. A note about civil Discovery: 'The rnles of
court in civil cases provide for discovery. This is

a process whereby each side may secure virtually‘all
; . of the materials accumulated.py an opponent. Both

the defendant and the plaintiff may conduct discovery.
- In most civil enforcement actions, law enforcenent offi-

-

: cials will have 1ittle nead for actual discovery. This .

et

a5

Taa)

. is not to say that discovery will not be condncted; there

are a number of tactical reasons for conducting it which

impact directly on the probability of success at trial.

w. During defendant's discovery' tho'prosecutor

uu..

may be put in‘the pOSition of opening his entiie file.u3h3

"'«.t.. ety e .\ .
L

H

_jﬁiile effor s.may., be " made to limit oiscovery

. f cauti n',

- - a4 oL Tl
Yo JUT . .v LN :.,..-._‘:« ....

ion proceed under the assump—

._-.,..
w8t e ‘va"»

“ u-w o L.i-‘

dictates that an invest igat

tion that the defendant will be allowed access to the ,f’ ; |

entire file. This;'of course, will directly‘influence

P

the investigatory methods used. Be aware that every

s

report you prepare may be read bj the other side. Con- °

sequently, it is vitally important that all of the reports

be entirely factual. Do not mix opinions concerning the .

credibility of witnesses or the sufficiency of the |

evidence with facts

in an investigative report.

.Place L

these in separately numbexed paragraphs.' This Wlll allow

the prosecutor to have a protective order issued preventing~

"discovery of these portions of the rep0it. Separate fact i

from allegation or suspicion. It is pexfectly all right to ;

include in' the report your hypothesis and rumors concerning

other persons involved in the conduct; however, make sure = = |

that these are included in separate paragrapha. Once

again, it will allow the proeecutor to make an argument
to protcct these portions of the report from discovery and

will increase his probability of success. ‘Tape recordings

of interviews are also discoverable. As a general rule,

. .
. .
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conduct yourself during the

you write or speak will be read and picked apart by the ‘op- -

poncnt. o . ’

N
e b - . tenun

fof Pardet forcesfvhlch dcternlnt prlces.

{ng 15"5‘broad

o

ment’ neee not be among conpetltors.ﬂqpfi&é’f

tern uﬁ&er whlch neny forns of act1v1tles nay”

fall. ‘If the

conduct under investigation affects or arguably affects the

“

price of goods ox services, it may be prlce fixing.'

- s ".

When investigating a price—fixing case,‘you-will have to-

develop the following information as a starting point: .

1. The names of competitdrs in the relevant area,

—-—

their locations and managerial personnel.

2. The relative éizé of each of the competitors.

3. The relatlonshlp of various commercial unlts in
the nalhet for instance, suppller/dlstrlbutor; comoonent
manutacturer/assembler. These relationships will help
aetermine the potentiel scope of the conspiracy. .

4, The general cenditions in the matket for the
particulat product or service as well aevthe spacific

co

o]

ditions in the market under.inVestigation{

5. The dates of price increases and decreases by
those undex investigation.
6. The identity of persons, if any, who have‘not

varied their prices in conformity with the others.

.

.é‘ relat 1vely 51mple.

N . - T

) , "~ This preliminary information will provide a basis for

of business records and.purchase information.

the anaIysis

AR

ﬁy». : Lhe 1ntormatlon will also help you to eructure the 1nt°rv1ews.‘

- e R * o . .n-:‘.-‘;."“‘.«
N

. \J"‘»—A\a-‘
Ve o s e LR S

_‘-..m~- ‘,....-"ul.«

whlch w;ll be: "onduCLGJ durlngntﬁ wceum*e of

iy e .~,~«-u. T -~ -
A e samena s D

hn examule of the uses of thls method w1ll demonstlate ltS

R _.r.

.USELLl

A
-..‘.-;_- ....'... - ane

Bld rlgglng lS a form of prlce“

Fix iﬁg;, A rlgged bld ls'an

agreement among competltors concerning the award of a particu-—

lar contract. The conspirators agree among themselves that

vendor X will win a contract.

)

Once they have dec1ded thet

.

a particulaxr competltor will win a contract they are aloo ‘

giving him the freedom to charge wvhatever. prlce he chooses.‘

.

Developing bid rlgglng cases is difficult. Detecting

possible instances of bid rigging, on the other hand, may be

to detect, but rather that an analysis of purcheeing records,
with -little more, may raise the possibility of bid rigging.
To develop 1n£ormatlon concerning p0051ble 1nstances of bid
rigging requlres an extensive analYSls ‘'of purchasing recoxds

for governments or large prlvate companles that purchase

through competitiv: bidding. Such an analysis must begin

with the selection of a particular proéuct or service *u

be scrutinized. A product or service may be selected because

there has been an abnormal increase in the prices cherged,
that there have been instances of bid rigging in nelghborlng

states, or that the lndustry has a rcputatlon for cngaglng

<', . | . | .

E {- ST

the_anvest-gatlcn;mr

This is not to say that bid rigging is easy"
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- : cetmi articular
s in such practices. Once you have determined a pax
' ‘ ‘ . o d obtain
product or service market to investigate, you shoul

. . o lnle -
T all bid and purchase rccords for an. eAtendcd pe riod o£ t .

e

P T R O vl
.....,_ ».......m. R IR ,.-... W

VN

TRIT b‘a

and those wnlch were rejected

. - R » u P
- . Lo, .u ‘ i -, h; -
. s RPN - b g gt by

Coatee e Ty e v

all. anOlces sent by the governnent to the vendor:

VYour first

vtk P oy .~,>
Cree m e s ; i

. A .

R T SO SERET TP S

ste§.WLll be tovarrange the infornation chronologically.

wsatun®
[P R

.
RO

e~

termine each element of the price bid, that is, unit priceh

‘discounts and delivery charges, if any hOSL purchasers

-
-
- .

function on the basis of total net prlce.

-

in the discount offered or in the cost of celivery nay effect

Once you have dohe this you must

Thus, a variation
the award of the contract. |
anaiyze the information to determine if bid rigging is

The folioﬁing conditions may give rise to such

-

suggested..
a possibility:
1. Uniform prices and price increases:

. . B .

should reflect the cost of acquiring'the'product,.the

A price
vendor's overhead costs, and the delivery costs. Dif-
ferent size businesses will‘have'%arying overheads and‘
may'aiso have different delivery costs. If the hidders'
prices are uniform, or‘if any particulax element of the
vendors' prices are uniform, there may be bid’rigging.
Be sensitive to ‘certain other considerations, such as
the ownership of the companies'bidding and their rela—
tionship to one another. It is not illegal For a

manufacturer to bid against his distributors for a

(% hd

o
- et 8

particular contract. IFf the manufacturer does 50 and

.

fails to win a single bid there is a reason for it. .

Normally one’ would cypect that the manuf

acturcr would

N i 4.
T e rama bt Y

mark

D
oy
¢

»

contracts., In. thlS case,

the manufacturer lS probably

submitting a compllnentary bid

Altcrnatlvely the

manufacturer may bid based on the same price list that

"he mak es available to his dlstributors. In thLS case

the manuracturer is plaCing himself on an egqual footing

with his distributors and is competiqg with them as 1f

he were a distributor. Also be_aware of the manu-

facturer's pPricing policy. Frequently the manufacturer
is willing to vary his price

5 on large order . Ta

obtain a quantity discount the distributor will call

the manufacturer and tell him that he is bidding on‘a

large contract and ask fO“

’

a quantlty dis countn Con-

sequently, the manuf

the contract to whomever he pleases. He may refuse to

give one distribitor a volume discount‘whilc agreeing

to give it to another. 1In this instance the manu—
facturer is engaging in bid rigging.

- Construction projects are usually bid on the basis

of unit price, alternates, and total price.

.

If, on a

. =26-

ecing strategy to permit his" distributors S w1n ﬁf.

acturer is 1n a position to funnel‘

P
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particular bid, the vendor's prices are uniform or

nearly so, save in one. small detail, the bid may be

In other words, if there is a pattern of.

If lt does not ‘there 1s a ..

- P . ~‘-‘ - -

through normal or+ accepted busmness practlces,ﬁsuspect

collusion.

‘If over'

2. Unlform pattern of contrach“awa:ds.

the course of yearu a partlcular vcndor or grouo of

vendors succead in obtalnlng the same contracts or
contracts of relatlvely ‘the same size, euspect bid
rigging. L

3. Extreme priceryariations in bidding patterns:
The following example is drawn from a case currently
under investigation. All relevant facts:have been‘
changed. The investigation arose asja result of an
FBI report forwarded to us b& the Antitrust Division"

of the Department of Justice;; The report concerned an

inter&iew of a Virginia businessman. BRecause the pro~
duct was one that governments purchase, the appropriate
state agency was contacted and coples of all their in-
voices and bldS for the particular product were obtalned

The particular agency involved advertises for bids and

- 1

reduires bidders to specify their-unit price and the

-27-
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total amount of the bid. Suppliers frequently.giveb

a discount for payment within a. partlcular p eriod of

The bid 1nformatlon was - reduced to a chronologl

cal ¢chart as follows:

-28-
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'hibicsiof Vendors.A;j

“'»note the 51milarity§'
(

Notice the unit pricesvbid by Vendor E. over the years.

They show a qradua] increase. Contiast these w1tn the

pocrtte Tt Tl

incroase in prices over the same period of time.

4,..;..._ e

_‘i&h ‘s

";nore dra@at >
, s i-.,-",_.

e

!
o - . ',a
. g e
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'and C Cowpare these With those of Vendor E;.,These";

. comparisons indicate the following: -

. (a)

‘The rate of price increases of
Vendors A, B and‘C are greater than that
of E. | " '
(b); At the point in time that Vendor
E was able to offer a price of.$l3.24 (line
7), Vendors A} B and C were all Bffering‘prices
above $16.10. These ptices were within $.10
of one,another.
(c). Note liné 10 and the precipitous de—
crease in prices hy Vendorst,.é and C.
(d) Note line 12 &and the dramatic in-
crease in Vendor A's price'and the absence of
a bid by Vendor E. |
The questions which these facts present are clear: -
Why the parallel increases, why the precipitous decrease
at a time when one would be expecting an inCrease, why is
tVendor'A so out of line on line 12 with the othcrs, and
why dld Vendor E not bid des pite an eytrcmely successful

bidding history. Armed with these facts, the owner of

L33 i =
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the inﬁieases of Vendors A -B'Vr*%V'

i
eI
i -
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-

Vendot E was contacted and an interview arranged.
During the course of the interview Mr. B indicated that

. he had began haVing proolcms With hlS supplicr in

e,

. [T | fm—

us as Vendor A He indicated that there weie a nuﬂber'.

At th°

ii ts supplied by Vendor A (copy attached)

bottom of the price list is the follow1ng sentence

B

"prices must be verified in advance of all bid submis—

et

sions." This price list and all correspondence were

.

1ntegrateo into a new chart

-31—
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e A sccond interview with lMr. E was arranged. This inter-
view was tape recorded. Mr. E was asked in advance oL

5 ™~ . -
&
e - the lnterv1cw Lo have all dOﬁuments conﬂcrnlng the pro— : o

a
. . L D Y .-
- ' oy ). PR (9

The’ sccorf”=nterviem¢wgfﬁconducLed and

R t.,.'[- PR el

addltlonal prlce ll ts and leLterq were obLalned These‘
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JlPdlCauEd that Vendor F m_ 7en«

. ,." v

PN e wire S

f“dor A; That 1s to say,,vénuor 14 was Lhe wholly~o ned“

PR e

sub51dlary of Vendor A. Addlulonal correspondence in
the flles indicated that the DlrecLor of Marketlng for

-

Vvendor A, who had prev1oucly hanaled all relations w1th
distributors, was the president of ;endor F. The secon@
interview-algo prbduced information indicating Ehat Venﬁorﬁ
A owed Vendor C a favor of somé sort. For this reason
Vendox A, in verifying prlcps, gave higher prices to
:i ‘ others and a‘séﬁewhat lower price to Vendor C. The bld
documents obtained from the state indicated‘thgt Vendox
. C was located in a small town in up—staté New Yofk. The
documents provided by Mr. E indicated that Vendor A'é
sales,manager for'Virginia was also 1océted iﬁ £he small
up-state New York town; . o C )
With this information, the State agenéy was con-
tacted again and agkedltb provide information concerning.
. T oany other.pu;chases from Vendors A, B and C. Phis in-
quiry led to another set of bids for a widely-used pro- A
duct. Copies of these bids were obtained and anélyzed.

The following is a portion of the chart which as pro-

(’ ' duced: : ' ’
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e Once again the same pattexn thaE bbtained with the former

B B -
.
" v

product is apparent. A close analysis of this chart also o %% _ It also reflccted the timing Of the lnvchLCWur the re—

1ndchte a poeentlal y valuable w1uness - Vondor D. ”;L: o | § quests to the State agency Jnvolved the

ntervmew of

'f s »." - ;

*,Venao**u was.obvlously a v1ct1m of Lhe consplracy

ithe.representdlees”oancndor D and Lhe type'of doproach

Lo
v
. res

\.\o‘a-\!n;,«

P ol o the same exeent as, was the State,‘i’epresentatlves

........‘. g }‘ *

s . . e ¢
i o, ta R L e U i~
H . i

LT L R g e h*-awuxru;w?gx..,u FIRICE Rt -~;

f—Og Vendor D were contacecd and as ed to come in- for.an 1n—::r

..\

Lo
boo ue " - .
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v e '*un‘.

Q;ﬁ«lndlcatea ﬁhe v1ablllty of an appea1 to selL”lnteLest This in7
. Carg . EEITRNIR iy L R LTS SRR N A 'y - A i '““". "
. . . 5 . telest is normally in stayin out of ail. However, 51nce ou
bid rigging conspiracy that an appeal to -his self-lntereSt . - Y ying Je ¥

Yy

teff ew.” VendOr D had s0' obv10usly béen' v1ctlmlzcd by the o

" The example abovc graphlcally

L"“o:\‘ i

e
RN

' : : ‘ ; 13 usir ne -
seemed a likely means of obtaining his ‘cooperation. After‘ = - are dealing with b sinessmen, self

)

i
i
b3
4]
i1
|

1ntere5e also includes their

asklrg a few prellmlnary questlons deqlgned to determlne i pocketbooks. If you can graphically demonstrate Lo an individual

~ * ' |
-

shether he was involved or llkely to be 1nvolved in the B that he has been victimized, that. his bu51pess has not grown be—

conduct, the fact of hls victimization was graphically pre- ‘ cause of it, or that hlo profits have been lowered, you may have
2 “Lr

ted This had the desired effect of secﬁring his co- : a secured and extremely valuable source of information. How- o
¥ sented. | ‘
g operation. Vendor D agreed to supply us with copies of o , : ever, be extremely careful in using this approach. Frequently ) :
; ' L.0n. - S . | |
s : fon i Lo Fi] - ; -his & - s when you appeal to‘a businessman“s monetaxry self~1nterest ou ;
N all information in his files and +to reviewy this iInforma %, y |
L ' ‘ ' ¢ el : . will be providing him with ammunition to.use a alnst the cul- !
b tion with us. Some of the material contained notes , . P g g g ‘ 3
! i i S A ‘ . ) rits.
! of telephone conversatlons with representatlves of Vendor P

You must therefore not only appeal to hlS

0

you must also convince him that you are g01ng to do somethlng
i that Vendor D renege on a contract with the State. This x‘t _ about the conduct and do so promptly.

elf-lnterest
LI A. One of these phone calls was a request by Vendor A

If durlng your prellml~

was the same contract whlch Vendor A wished awarded to N nary discussions you suspect that the person is a hothead and
o = - - . v ) ‘ . N
i Vendor C in payment for some fa&or N Thi s information con— | likely to take matters into his own hands, proceed cautiously.,

i a r some . . ( N . | o
firmed that previously provided by Vendor E.

If you do encounter such an individual the self—lnterest appeal

. . . . . st st - need not be abandoned. Rather, you will have to carefully culti- :
srmed with this information a series of civil in- S . i

i Armed w ; : ‘ o | |

b ‘ S rate his confidence.

§ vestigative demands were sent to Vendors A, B and C. 3 | vate h o

You will have to convince.him of your

i (24}

b The investigative plan which was used in this case

.
i

ars

willingness and ability to deal with his problems. This should

T e

I xeflected cach of the elements and actions taken. , ) be done over a short period of t%me and you should not proceed i
%% ‘ . _ ’ ' . with substantive questioning until you are confident that the é
% ( ‘ —35- | . : i <- individgal will deal openly with you. . ‘ f i
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. ; . ’ S L R . o : ' ; ex he contract,. or change orders iIn
Kickbacks and Political Corruption: Xt is not the point »+ ,agree to allow extras on the asty ge © .

e e . . ' o £ -3 cts. Or, if he is particularly
of this 'discussion to lay out the substauntive law of extortion, the case of construction contracts ’ i :

bribery, confllcts of interest and the’like. Rather my con-—

cleyer, he will simply agree to make non- oubllcly bld purcha

of eoneef

=
i AN R

§ n.g ’.

S mnTrbe ' made. henfirst ls that one nan s e>eortlon 1s another sf'

E -

rr ...,.., < e

E'Ro so\¢ Ratherv.tnc‘_

‘A’person whO"lS the "v1etlﬂ ,of emtortlon ls;

..hELu Las neverAa spe_mflc.agre*‘vj?;:

instéhces, hs much a culprlu as the one who is demandlng a" ".'_ S | Jt - agreement arose from a course of ceallng between the vendor

kickback. If a businessman is WLll;ng to pay a klckback to , i R and tpé city officials. He would supply the cars-and they would .

obtain a contract which ﬁill be ﬁrofitabie“to hiﬁ, can it . t‘x.fi.‘ i ' cogé to him later to collec?t the ki?kbaCk$7‘ The»venéqx was

be fairly said'that he is the victim of;ag.extortionﬁecﬁeme? R ‘I allowed to recoup the cost of his kickbacks in several ways.

¥hile he certainly'is being victimized, his willinéﬁees to pagi' '.-“ ‘ | First when the county neede& a qlngle car, it would be pur—‘

in return for businees is nothing more than a cost of doi;g ‘.E chased from the vendor at llst price with no dlscount. Sec—

business. In most instances the price is inflated to cover the | ; ’ - ond, when the county needed auto parts, which was frequent, §
{f kickback which he huet éay. A kickback or a bribe ie-paid for o a iti these would be pulchaaea from the vendoxr without the beneL1L %

| something; If a person pays for a contract, it is the tangible | ) of public bidding. The prices charged were list price or %

result of the agreement. The contract would .probably not have i ) higher. Lastly, the vendor was allowed to subply the olty ?

been made but for the kickﬁack. Therefore, you will have'eome~ ‘ | . with certain high PrOflt SPEClalty equlovent tor = redPCEd

thing tangible upon which to.proceed.' The agreement té pay a l’ ) kickback. Thls arrangement was extremely prothable to both’

kickback need not be made prior to the time that the contract the vendor: and the OfflClal'

is awarded. Frequently, a contract will be awarded and ehen‘ . s fﬁié ' Another example was é vendorlef street Syeepars" fe . ) {
the request'for a kickback Qade. The businessman is .placed in ' o | ' had 2 contract With a city for the sale of SWREPeYs . Afte; %
a defensive position. He fears the 1ose of the contfact and ..‘: the ContraCh vas entered into, an official of the eity . |
is often willing to go along with the demand. In this V - iﬁ A<' approached him for a lekbaCk' which he agreed to pay. He

situation the businessman and the official will neéotiate | was then allowed to pnghaS?’ at less than half of market i
the’means.of payment and eash generation. The official may ) value, the city's entire inventory of "out-of-date’ parts. ;

N
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a price which they f£ind acceptable.

re

These parts were then resold to municipalities with older

machires at more than three times the price which he paid.

rena

pers to’ the'CLLy

tlve blddlng

t-.-
H

thvough compet:

atlon w1th partlcular vendor The laetel forn of -

purchasing vests in the purchasing officials broad discretion.

They are frée to deal with whom they chose and to ﬁegotiate for

Where purchasing officials

are vested with such dlscretlon the potential for comruptlon
P

increases. Frequenely government is «llowed to purchase pro—

fessional services and specialty equlpment through negotlatlon.

Since negotiated purchases are breeding grounds for corruption

you rust be sensit to it. Elaborate justification can be

offered by officials for dealing with a particular businessman.

An investigation must pick through these justifications to

-

determine whether they are real or fanciful. If they are

insubstantial the suspicion must arise that arbitrary criteria

entered into the dacision making process.

While competitive bidding, honestly run, is the surest
guard against corruption it too can be manipulated to serve
Bids can be manipulated in

the ends of corrupt officials.

a variety of ways; among the most common are the follow1ng'
1. Potential bidder can be disqualified
This has the

from dealing with the governwent.

-39

Rk

efLect of limiting the bidders to those who are

[

Wllllng to cooperate 1n 111egal scheme

[EYDUNE S =
=

: d to dellberately

Th° eff ct is to ward

s -

DeC1flcatlons'are draftcd.u Blcdlqg 1 used as’ a

heans of conceallnj the 111ecal acreemen

3. Bids can be rejectec on a technlcallty
and new blddlng conducted unell the “right" vehdor

wins the contract.
4. Corrupt engineers can make false estimates
of guantities a job will requlre to mislead honest

bidders. Favored bidders can be given the true

estimates. Thls has the effect of leetlng the

fevoeed bidder submit an adnormally low price and

thus win ?he contract.

5. The pre-ordained winnef cao be ellowed to
bid unrealistically low, knowing he will meke his
profit, once the job is begun, on changes whlch
w111 be obigingly endorsed bl the suoorv1swng
englneer and ratified By the government.

6. Performance bond requifements can be
set unnecessarily high, shuttiﬁg out unwanted

small firms from the competition.

~40=
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7. Purchases can be split into- smaller 'units

to bring them below the legal requirements for

mdllel purchaocs are thon‘

_public bidding. The
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;nany times bu51nessmen=3
are reluc;a“t to come forcward and discuss an approach for a

kickback with authorities.

Frankly, I do not 'understand
this reluctance. Several explanations hgje been offered.
mmong these are fear of reprisals, a belief that epforcement
personnel are in hed with-tﬁe officials, a fear that‘the en~
forcement will have to yield to the guperlol political power

of the OleClalS, a fear of loosing status in their professions

.

or that they will be unable to deal with other governments, even
the most honest ones, bacause of the fraternity of politicians.
Assuming an independent and honest law enforcement'agency,

these explanations are unpersuasive. Because informers or vic-

tims are an extremely valuable source of information, they
should not be turned aside and their allegations, unless patently

absurd, should not be di-smissed.

Of course, this pldces a

great burden on the enforcement agency.

.

They must proceed

with utmost caution and secrec¢y in verifying the informer

allegations. Absolute discretion is the only means of
ensuring. that the reputations of honest political officials

are preserved while allowing allegations of eorruption'to be

—4 ]~

£,

“”’dﬁpefSOn-who COﬂplalns about‘a political: ofﬁacxallmajmheldolpg,.

‘investigated.

official. "

tions that an informer came to you w1th valuable information

there are a number of other firms 1n the area which have

e
IR N

Once again, all of the cautions-absut dealing '".f;"f |

with businessmen-complainants, made in the opening part:of‘ﬁhis'

“here. - also. be avare that

In addition to those,t

so for bls ovn equally polltlcal ends. He meyupe_qgmlng tq you

.‘Therefore,

-names of all other persons with‘whom he has diseussed his allega~ -

tions. He must be imoressed that the penalty for discdssing

a confldenulal antitrust investigation is a mlsdemeanor. Be-

ware of besing placed in the position of hav1ng to refu te allega—

concerning an 1ndvv1dual add that you dld nothlng.

A second, and more difficult means of‘uncovering possible

instances of corruption is through an analysis of business pat-

terns.

The exclusive or near exclusive use of a particular

vendor, such as a consulting firm which has gotten all or

most of a particular city's business, is one such pattern.

There are a lot of reasons why onleirm may frequently be

K

selected. Many of these are wholly leg1tlmatc.

'However, if
never obtainad governmental work, dc pite their obvious
qualifications to do the work, and despite repeated attempts

to obtain it, the infercnce that something out of the ‘ o ‘7" !

“

ordinary is occurring must arise. Also, if you find a situa-

tion where the same firms are continually bidding for a ) .

i i3
- . \ i
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type‘of work over a goodl?-éeriod of .time and
are other firms in the area cqually capable'of

Pat ea e

5 do not bid, thd nference that somethlng”

. 2. Gather together 1n£ornatvon concernlng the blds,

+

contracts and erchaseo Or a partlcular product which have

»ote

been made during a l ngthy period. ~

\
-

3. Gather all public information concerning the cor~— .

~porations ox persohs who have dealt in this product with
the municipality. -
4. Analyze the purchasing history chronologically.

5. Correlate the purchasing history with information

concerning the vendors.

6. or should be other

Determine whether there are

companies in the area dealing in the same product.

7. Determine whether these have ever donefor at-
tempted to do bu51ness Wlth the munlclpallty. o

8. Investhate Lhe product or sexrvice 1nvolved to

determine whether money could be “"hidden” in the contractejh

or generated through them. The exemple provided in the

workshop part of the manual will help demonstrate the

nethod.

A Woxrd About Kickbacks:

gations are similar.

v

Kickback and bid rigging investi-

Where a repeated pattern of bid rigging is

¢,

try,

present,

the pOoSlblllty of corruptlon may axise.

Once.isuch .

a pattern has been developed, the businessman mus st be:pressureﬁ

into dlscu sing their llllClt arrangements with

- Tt oA

publlc offl—'

¢ e L.,';,‘-:-- -.~,;'<'

*'-A buSLnessman muSL generate money to pay Plchbach

guently, he will use the contract with the goVernment .as a means

of doing so. Lessifrequently, he will pay the klckback with

hlS own fund° and renlace then at a later tlme from proflts.

Both methods are used. Generatlng Llckbackc is a dlfflcult

business. To generate noney erfectlvely

cash muet be obtalned

from the bu81ness and be virtually untraceable. - The means

selected for this purpose will generally conform to the nature

of the business. A labor intensive industry will tend to con-

ceal its cash generation in labor. A capital intensive indus- ~ y

in capital. A few examples will explain the point:

1. An engineering firﬁ‘egrees to pay kickbacks on

a particular contract. To generate the monej,‘the firm

pays a iarge "bonus" to one of its employees. The em—

' ployee returns a portion of thewbonus tolthe employer -
keeping for himself sufficient funds to ‘pay the income f - )
taxes on the added ineome, . o R

2. An engineering firm agrees‘to pay a kickback

on a contract.

The firm's records show that over 100

employees were assigned to this project at various times.
. | o

The project was large enough to require this effort. ‘ i

—-44- ' . : .
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colluslon of the treasurel,
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v

However, a careful check of the work schedules of the men

indicates that, while indeed they did work on the particu-

- lar progect,

e -, - -
b K amtel -, -

they dld not vork on it to the extent: shown

- ,‘ I - ‘n N ", . ‘
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on'the comoanle books. " The men were palo for whaL they

dld'wo rx, .thehe ‘cess was chargcd Ly Lhe corporatlon presi-

‘., 2 .”vu.. s DGl
3 e !
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PP,

dcnt to the“labor accounc and Wlthal vn by hlm, wrth the‘

3 Y ‘-. IR
N I :

in the form of cash

o
- f1. I IS X

3. A supplier of fuel oil agrees to pay kickbacks

on a particular contract. The contract calls for the de-

livery of No. 6 fuel oil to a school -district over: the

course of a year. No. 6 fuel oil expands in volume as

4

it is heated. At 160°, its wvolume ls approximately 30%

greater than at 140° which is the normal delivery tem-

perature. The fuel is delivered to the school ln.two

trucks. The temperature of the oil in the first truck

is 140° and that of the second truck is 160°. The vendor

is paid as’if all of the oil were at 140°. His books

reflect the delivery of two trucks at l40°. He recelves

payment for the oil and deposits both chechs retalnlng

for himself the excess moneys paid. A portion of this

is returned to the official.

4. An auto parts supplier agrees to pay Llckbacrs

.
v

to a foreman. To generate money, *the foreman orders parts,

for obsolete equipment or orders rcdundant parts. The

invoice is paid by the company and the parts are returned

to the supplicr by the foreman. He records the installa-

tion of the part in the vehicle. The supplicr records

—45—
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R x."ports twlce as many cublc foot removed .as are actually - f‘y»v

e T

a cash credit in his books returns a portion of this
money to the foreman. : ‘

0

5. A construction firm’® ngCOS to pay a kickback on

'fTO gcneratc thc”funds, Lhe englnee

e Ty PP ‘__‘

B Y I PP ..'

. R [ .-.',4‘.1_:‘ ‘: l“'.i.?..

la change ordel for the removal of lOCk Rock

removal

-

¢ llS cnargcd bj the cublc foot._

* -
,.,-_ e N I3 b . P S ! H A [
‘.,, - o m.:t K e P .‘. Vo, S, . ,.‘sx xS -:- Vs m o

done. The lnflated rock removal isAverlfled by the

consultant's inspecting engineer. The excess payment

is returned to the'engineer in the form of a Plckback.

Because the method of cash generatlon will usually conform to

the type of business, it is important that you acqulre expert

advice on the operatlon of such bus1nesses durlng the 1nvest1~

gatlon. This will facnlltate your dlscovery of the means used

to generate the funds. Thls 1nformatlon is v1tal to the in-

vestlgatlon. Once you have a key to the method used,vthe

company's books and records can be analysed_to determine if

cash has been generated With this information, businessmen

can, frequently, be pressured into prov1d1ng 1nformatlon con-

cernlng illicit payments.
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