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HOUSE RESOLUTION 138

This resolution, sponsored by Representative Peter P.
Peters, was adopted by the Illinois House of Representatives
on April 24, 1979, and is quoted below:

"WHEREAS, The reported incidence of the sexual
molestation of children has doubled in the past
two years; and

"WHEREAS, There can be little doubt that the actual
incidence of said molestation is even greater
having reached near epidemic proportion; and

"WHEREAS, Persons familiar with the dscope and
nature of the problem agree that repeat offenders
constitute the greatest threat to potential vic-
tims of this heinous crime; and

"WHEREAS, The state has a clear responsibility
to afford children adeguate protection from these
repeat offenders; and

"WHEREAS, It is clear that the laws already en-
acted to deal with this problem appear to be
grossly inadequate; and

"WHEREAS, The courts, even when empowered to
punish these offenders, have been unwilling to
mete out punishment that effectively protects
society from these persons; and

"WHEREAS, It 1s obvious that we must undertake

a thorough re-examination of our codified law

on this subject, especially the rehabilitative
model, applicable bureaucratic regulations,

and compilation of court decisions and sentences;
and

"WHEREAS, That re-examination must consider a
wide range of alternatives, including but not
limited to mandatory sentencing, which might in-
clude long-term incarceration for repeat offen-
ders; and

"WHEREAS, This evaluation should result in ap-

propriate reforms of the laws and regulations
dealing with this subject; therefore, be it

- iii -




"RESOLVED, BY THE HOUSE OF REPRESENTATIVES OF
THE BIGHTY-FIRST GENERAL ASSEMBLY OF THE STATE
OF ILLINOIS, That the Legislative Investigating
Commission is directed to undertake a thorough
investigation of the increase in the incidence
of child molestation and of the inadeguacies
in present state laws and regulations on the
subject and to report to the General Assembly
by January 1, 1980, pursuant to the provisions
of the Illinois Legislative Investigating
Commission Act."
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TO: HONORABLE MEMBERS OF THE GENERAL ASSEMBLY

This report presents our findings pursuant to House
Resolution 138, adopted by the Illinois House of Representa-
tives on April 24, 1979.

The resolution directed the Illinois Legislative Inves-
tigating Commission to determine the extent of the child
molestation problem in Illinois. The resolution referred
to the reported increase in cases of child molestation, the
responsibility the state must assume to protect children
from acts of child molestation, and the possibility that
Illinois law is not adequate to address child molestation
crimes.

Our investigation determined that reports of child
molestation have increased but that there are no reliable
statistics to indicate whether actual incidents of child
molestation have increased.

Our investigation determined that first-time offenders
pose just as great a threat to children in Illinois as do
repeat offenders. We determined that many offenders go
undetected or remain uncharged for long periods of time.
When some offenders are charged, they may be charged with a
crime that does not, on its face, appear to be a child sex
crime, such as disorderly conduct.

Our investigation determined that, while not perfect,
Illinois law is adequate to deal with child molestation.
Changes in the law should be considered, as we have recom-
mended in our report. But the ways in which the police, the
State's Attorney's Office, and the judiciary resolve these
cases is due to differing degrees of discretion afforded
them by our criminal justice system. Discretion may affect
any case of child molestation; the laws themselves are not in-
adequate to resolve these cases. The courts have not been
unwilling to mete out proper punishments for child molesters;
they have had to take into account many different factors in
each case, as we have reported here.
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Our investigation has taken into consideration not
only Illinois law and sentencing under the law, but also
rehabilitation of child sex offenders and alternatives to
conviction. At the same time, we have studied cases in
which repeat offenders have been given long terms of incar-
ceration. We have examined the issue of mandatory sentencing
and found that present law provides for its use.

Our investigation revealed that a major problem in the
prosecution of a child molestation case turns on the use of
the child victim as a witness. Many judges in Illinois make
varying individual determinations concerning the competency
of a child witness. Many prosecutors also make determina-
tions concerning the strengths of a case based upon the
competency and credibility of a child's testimony. Finally,
even the police become involved in determining whether a
child is credible in what he or she says has occurred, thus
affecting the initial charge placed against a suspected
offender.

Our investigation determined that present programs to
treat sex offenders appear "o be inadequate. TFurthermore,
child victims of a sex crime and their parents are often
unable to utilize counseling that may be needed to alleviate
a child's anxiety following a molestation incident.

Our specific findings and conclusions span a broad range
of issues relative to the criminal justice process. Some of
our findings replicate what we found and reported in our
companion report, Sexual Exploitation of Children. And we
have reserved some conclusions that will fall more appro-
priately into our final report, The Child Victim.

We have offered suggested recommendations for considera-
tion at public hearings later this year. The hearings will
cover the entire spectrum of child abuse and our final re-
commendations will grow from the hearings. The final recom-
mendations regarding child abuse, child molestation, and the
sexual exploitation of children will be contained in the
Commission's final report on child abuse, The Child Victim:
Child Abuse in the Family and Society.
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[Child sexual abuse] is not limited by racial, ethnic, or
economlic boundaries--the sexual abuse of children exists
in all strata of society.

The National Center on Child Abuse and Neglect estimates
that the current annual incidence of sexual abuse of chil-
dren is between 60,000 and 100,000 cases per year.

In a retrospective study of 1,800 college students, almost
a third of the respondents of both sexes reported that
they had been subjected to some form of sexual abuse as
children.

The familiar images of "perverts," "molesters," and "dirty
old men" are not accurate portraits of the majority of
persons responsible for the sexual abuse of children.

The reactions of parents, members of the child's community,
and intervening professionals to the sexual abuse of the
child are of crucial importance in determining its psycho-
logical effects on the child. Indeed, in the words of one
researcher, "by far the greatest potential damage to the
child's personality is caused by society and the victim's
parents, as a result of 1) the need to use the victim to
prosecute the offender [to whom the victim may be deeply
attached, as in the case of an incestuous parent]}, and 2)
the need of parents to prove...that the victim was free of
voluntary participation and that they were not failures

as parents." Some parents respond with greater expressions
of concern about the disruption of their own lives caused
by the occurrence than with concern for the child victim.

~~-Excerpts from Child Sexual Abuse: Incest, Assault, And
Sexual Exploitation, a special report from the National
Center on Child Abuse and Neglect, Children's Bureau,
Department of Health, Education, and welfare, August, 1978.
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Chapter 1
INTRODUCTION AND BACKGROUND TO THE PROBLEM

The quotations presented as prefatory material to this
report reveal some of the issues that the Tllinois Legislative
Investigating Commission was faced with in its examination
of the criminal justice response to child molestation in
Illinois. Not only does the term "child molestation" en-
compass a wide range of criminal behavior, but there are
numerous side issues that are extremely important to a-
proper consideration of effects upon the child victim,
not merely central to an examination of the criminal justice
response to such crimes. Concern for the child victim and
the society in which he or she lives suggested the course
this investigation took.

House Resolution 138 states that the reported incidence
of sexual molestation of children has doubled during the
period 1977-1979. In examining statistics, we attempted to
determine whether the incidence itself had risen so dramati-
cally, or whether, for reasons to be determined, reports of
child molestation had increased so greatly. As we shall see
soon, statistics in this area have been either nonexistent
or unreliable.

Statistics gleaned from the Crime Studies Division of
the Illinois Department of Law Enforcement actually show a
decrease in founded incidents and reports of incidents from
1976~1978 with regard to the criminal charge Indecent Liberties
with a Child (Ill. Rev. Stats., Chap. 38, Section 11l-4).
There were slight increases in both founded incidents and
in reports of incidents with regard to the criminal charge
Contributing to the Sexual Dellnquency of a Child (Section
1l1-5). There was a small decrease in both founded incidents
and reports regarding the charge Indecent Solicitation of a
Child (Section 11-6). There was an increase in both founded
incidents and reports of Aggravated Incest (Section 11-10)
and an increase in reports but a decrease in founded incidents
of Incest (Section 11-11) [see Appendix A for verbatim de-
scriptions of these statutes].

These statistics do not tell the whole story, however.
This report shall demonstrate that often certain charges
will be reduced or changed at one point or another of the
criminal justice process. What the police may charge as a
rape may become an indecent liberties charge at the State's
Attorney's level; the indecent liberties charge may be re-
duced to a contributing to the sexual delinquency of a minor




1975
1976
1977
:,1978

indecent Liberties

SEX CRIME STATISTICS FROM DEPARTMENT OF LAW ENFORCEMENT, CRIME STUDIES DIVISION

Contributing to the Sexual

Indecent Solicitation

Wwith A Child Delinquency of A Child of A Child
Reported Incident Reported Incident Reported Incident
Founded* Founded® Founded*
508 483 348 339 128 125
578 539 338 320 101 95
491 462 338 325 127 119
557 527 376 353 98 96
*NOTE: These numbers of incidents actually reflect the reported number of cases charged with the

Aggravated Incest

not necessarily correlate with the number of cases prosecuted.

Reported  Incident
Founded*
56 49
62 55
46 43
61 57

offense.

Incest
Reported Incident
Founded*
29 28
26 25
34 31
28 27
It does
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STATISTICS ON SELECTED ‘SEX OFFENSES AGAINST CHILDREN®

QFFENSES OFFENSES

OFFENSE OFFENSE KNOWN TO UNFOUNDED ACTUALLY
CODES CLASSIFICATION _POLICE NUMBER PERCENT OCCURRED
1550 Deviate Sexual Assault 305 8 3 290
1555 Indecent Liberty With

A Child 643 18 3 614
1560 Contributing to the Sexual

Delinquency of a Child 367 9 2 351
1565 Indecent Solicitation of

a Child 91 2 2 88
1570 Public Indecency 3103 68 2 3017
1575 Aggravated Incest 66 2 3 61
1580 Incest 44 3 7 39
1550 Deviate Sexual Assault 248 5 2 240
1555 Indecent Liberty With

A Child 557 18 3 527
1560 Contributing to the Sexual

Delinquency of a Child 376 11 3 353
1565 Indecent Solicitation of

a Child 98 1 1 96
1570 Public Indecency 2901 64 2 2805
1575 Aggravated Incest 61 1 2 57
1580 Incest 28 1 4 27

*NOTE: Offense Codes Do Not Include Chicago Police Department Data.

Information furnished by Illinois Department of Law Enforcement, Division of Support Services,
Bureau of Identification.
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OFFENSES OFFENSES
OFFENSE OFFENSE KNOWN TO UNFOUNDED ACTUALLY
CODES CLASSIFICATION POLICE NUMBER PERCENT OCCURRED
1550 Deviate Sexual Assault 184 4 2 175
1555 Indecent Liberty With
A Child 487 16 3 458
1560 Contributing to the Sexual
Delinquency of a Child 337 6 2 324
1565 Indecent Solicitation of
a Child 127 7 6 119
1570 Public Indecency 2588 54 2 2523
1575 Aggravated Incest 46 3 7 43
1580 Incest 34 2 6 31
1550 Deviate Sexual Assault 222 8 4 209
1555 Indecent Liberty With
A Child 578 21 4 539
1560 Contributing to the Sexual
Delinquency of a Child 337 12 4 319
1565 Indecent Solicitation df
a Child 100 3 3 94
1570 Public Indecency 2558 66 3 2471
1575 Aggravated Incest 62 5 8 55
1580 Incest 26 1 4 25
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Sentence
Average Average
Minimum Maximum
RAPE
1974 5.2 11.2
1975 5.5 11.4
1976 5.5 10.7
1977 7.0 14.0
1978 (1) 6.2 11.5
(D) 8.4 8.4
1979 (1) 10.6 21.5
(D} 10.0 10.0
ATTEMPTED
RAPE
1974 2.2 5.8
1975 1.5 4.4
1976 1.9 5.5
1977 1.9 5.8
1978 (I) 1.4 4.2
(D) 4.1 4.1
1979 (1) 2.0 4.0
(D) 6.3 6.3
DEVIANT
SEXUAL
ASSAULT
1974 3.5 9.0
1975 6.2 12.4
1976 5.4 14.6
1977 7.1 15.8
1978 (I) 7.5 17.5
(D) 1l4.1 14.1
1979 (I) 5.0 10.0
(D) 8.2 8.2
INDECENT
LIBERTIES
WITH A
CHILD
1974 3.9 6.7
1978 4.0 7.3
1976 4.6 9.1
1977 5.6 9.0
1978 (1) 11.0 22.5
{D) 6.7 6.7
1979 (I) 8.0 15.3
(D) 5.6 5.6
(I) = Indeterminate

(D)

i

COOK COUNTY

SENTENCE IMPOSED:

SELECTED OFFENSES

High

Determinate

Range

50
50
55
225
100
20
100
30

B O NN

.
W

15
10
15
15
12

N N

.
(8]

15

14
20
30
60
20
60
10
15

[ NS, B ) WS, B SN

15
18
30
50
100
14
30
13

S W B HEHN R

Low

DOWNSTATE COUNTIES

Sentence
Average Average
Minimum Maximum

) 6-2 17‘1
5.7 14,9
12.7 29.9
8.4 19,3
8.6 19.2
12.2 12,2
30.0 60,0
12.2 12.2
1.8 6.1
2.8 8.6
2.7 7.4
2.7 8.6
4.0 4.0
5.1 5.1
5.4 11.8
6.8 17.3
9.0 20.1
4,4 11.0
4.9 11.6
12.7 12.7
7.5 7.5
4.6 11.4
4.5 10.4
5.2 13.1
7.0 15.0
3.8 7.4
6.6 6.6
6.2 6.2

High Low

W
A O O s b D D

Range

75
60
200
90
60
50
60
30

10
20
20
20

N

[l S 2%
N
w

24
40
50
15
20
20

I Oy O Wb

&N

13

45
20
40
75
12
15

.
84]

B W

15




YEAR

1970
1971
1972
1973
1974
1975
1976
1977
1978
1979

ADMISSIONS TO ILLINOIS DEPARTMENT OF CORRECTIONS FOR SELECTED
OFFENSES 1970~1979%

ATTEMPTED ASSAULT DEVIATE SEXUALLY
RAPE RAPE TO RAPE SEX ASSAULT DANGEROUS PERSON
71 13 6
54 10 1
84 15 4
101 15 1
116 19
139 40 18 6
147 29 17 2
139 32 18
145 37 17 3
141 26 20 5

* Data refer to number of people admitted for whom rape was designated as com-
mitting offense. Data do not include those committed on another offense who

may have rape as a multiple offense. Figures are admissions from counties year-
to-date as of December 31 for years 1970-1978. Data for 1979 are admissions

as of October 31.




charge through the course of plea bargaining. We discovered
that what may appear to be a rape could be prosecuted as a
battery, and that an incest charge often will be prosecuted
differently, if indeed it is prosecuted at all.

The Illinois Department of Children and Family Services
(DCFS) keeps its own statistics of reports of child abuse,
including sexual abuse. Our analysis of fiscal year 1978
statistics on Child Abuse and Neglect Reports indicates
that child abuse reporting in general has risen 20 times
in amount between 1970 and 1978. Part of this increase
in reports is due teo a 1975 law that requires certain
categories of individuals to report cases of suspected
child abuse to DCFS; certainly the new law does not account
for such a sharp increase in reports, however.

Sometime during the 1970's DCFS began breaking out
sexual abuse cases from general child abuse cases. Because
there was a sharp increase in reports across the board,
percentages of increases of reported cases of sexual abuse
do not appear dramatic (i.e., in FY 76, 5.2% of all reports
were of sexual abuse; in FY 77, 6.9% of all reports were
of sexual abuse; and in FY 78, 7.0% of all reports were of
sexual abuse), When one considers fthe actual numbers of
reported cases, though, one does encounter an alarming
increase. There were 351 cases reported in FY 76, 632
cases reported in FY 77, and 948 cases reported in FY 78.
Later we will look at some of the research into sex crimes
against children and discover that most experts agree that
even today only a very small proportion of such crimes ever
are reported to police or social service agencies.

Tn a study exceptional for statistical information,
Defining Child Abuse (New York: The Free Press, 1979),
authors Jeanne M. Giovannoni and Rosina M. Becerra present
a table titled "Category of Mistreatment by Mean Seriousness,
Overall Frequency, and Frequency of Single Cccurrence.'" Of
eight designations included in the table, sexual abuse of
children ranks second under '"'mean seriousness of cases,"
following only ''physical injury." Slightly later in this
report, when we examine the sexual child abuse literature
in more depth, we shall note the agreement among experts
not only that sexual abuse of children has been steadily
increasing, p.rhaps to what may be called "epidemic pro-
portions,” but also that it is a very serious form of abuse.

A great deal of child sexual abuse allegedly occurs
in the home. Unfortunately, from some experts' standpoint,
the offenders in such cases frequently are not prosecuted
and their cases rarely end up in the criminal justice system.




Because the police and other authorities are often reluctant
to pursue cases of incest, usually only the most obvious and
grotesque or damaging cases end up In the criminal justice B
system. Later in this report we will examine one such case. -
But because incest cases in general fall out of the purview <
of our concerns, we deal with them in passing and have re-
served our emphasis on incest for our third report, The

Child Victim, in which we shall discuss child abuse and 5
exploitation in all of its manifestations. e

A cursory review of child abuse reporting, particularly
in the area of child sexual abuse, shows that more and more
reports are being handled in all jurisdictions every day.

The Commission developed information during its investigation
that showed that no area, whether urban or rural, was immune
to increased reporting and to a mnecessary emphasis on child
sexual abuse., The head of the Sexual Assault Unit at the
Children's Aid Society in Detroit stated that "I don't know

if it's really increasing, or we're having more cases reported
to us, But the numbers are going up.' Her thoughts echo

what most authorities in the field have told us during the
course of the investigation.

A thorough analysis of this problem requires a review
of applicable law, sentencing issues, judicial discretion
in determination of sentences, the role of the police,
state's attorney's office, and social service workers, and
several other technical variables that are explained in
more depth later in this report, Before attempting to
understand what happens to both offender and victim in a
case of child sexual abuse, one must become familiar with
the crime,

A, A Review of the Literature

The Rape Study Committee of the Illinois General
Assembly issued its first report in 1976. Another report
was disseminated in 1978. The Committee, whose chairman
was Commission member Representative Aaron Jaffe and whose
Vice-Chairman was Representative Peter P. Peters, another
Commission member and sponsor of House Resolution 138,
looked extensively into sexual abuse of children. The focus
of the Committee was not limited to examining the crime of
rape. In the report to the Illinois House of Representatives
released in December, 1978, the following information is
offered about the offender in these types of crime:

Little is known about the conditions that create potential
rapists, deviates, or child abusers. If identification of
probable offenders is made, there are no established




therapeutic programs available for early behavioral modifi-
cation. When the offender commits one or even several
criminal sexual acts, he is seldom apprehended. (The
average rapist has committed 5 to 19 assaults before he is
convicted.) If the offender is arrested, he probably will
not be brought to trial. If he is prosecuted, his chances
of acquittal are very good. If he is convicted, he will
be sent to prison, where his already aberrant behavior
patterns will be reinforced by further dehumanizing
experiences., Untreated and unchanged, the offender, who
rarely dies in prison, returns to society stigmatized

and more likely than before to commit crimes of violence.

The Rape Study Committee was formed in 1973 and is
still in existence, In March, 1980, the Committee held
public hearings in Chicago to look into the problem of
child sexual abuse, specifically incest. The two witnesses
who testified at the hearings were Dr. Nahman Greenberg,
Executive Director of the Child Abuse Unit for Studies,
Education, and Services (CAUSES), a rehabilitation program
specializing in incest therapy, and Douglas Besharov, former
Director of the National Center on Child Abuse and Neglect
and a Fellow of the Brookings Institutiom.

Besharov testified that awareness of child abuse has
greatly increased in just the last four years and that,
because of the increased awareness, there has been and will
be an increase in reporting also. He emphasized that there
was a great need for more research into the etiology and
treatment of sexual maltreatment in general. He did state
that:

In terms of this Committee's concern, up to 100,000 chil-
dren are sexually maltreated each year. Often, sexually
maltreated children are also physically abused or neglected.

The Committee's 1976 report offers additional wvaluable
information. Included are statements that little has been
done to treat the offender, whether he or she is a parent
or stranger. Rehabilitation is practically nonexistent,.

Illinois Legislative Investigating Commission staff
attempted to find treatment programs for sex offenders and
were unable to find many. Programs do exist, but there
seem to be few in Illinois. There is a voluntary sex
offender treatment program at the Menard Correctional Center.




The program has limited space, however. We did take a

look at the Dr. Geraldine Boozer Rehabilitation Program

for Sex Offenders at South Florida State Hospital. That

particular program emphasizes self-help and the concept o
of peer counseling. Residents of the program are largely e
responsible for their own rehabilitation, and some of the A
program descriptions have been written by the residents 3&
themselves. Missing from program descriptions were specific =
descriptions of the dynamics of treatment of the child

molester,

The Rape Study Committee looked at several studies and
reported in its 1976 report that, in a 1975 New Jersey
Prison System study, it was discovered that 75% of the
interviewed rapists had been sexually abused as children.
In a study conducted by researchers at the University of
Washington, 22% of a sample group of 200 prostitutes had e
been incestuously assaulted as children. £

A study written by Dr, Gary May, titled Understanding .
Sexual Child Abuse and published by the National Committee ko
for Prevention of Child Abuse, mentions that at least one o
psychoanalytic study of children who have been raped indi-
cates that the children, once they become adults, feel a
compulsive need to repeat the traumatic sexual act over
and over. This hardly means that they become rapists, or
that they become willing wvictims of rapists; rathexr, they
are apt to expose their own children to potential similar
sexual experiences by not protecting them,

May's study further states that the '"dirty old man"
syndrome is completely inaccurate, as we have mentioned
already in this report. May's work has demonstrated that
sex crime in general is mostly committed by young people.
May refers to Vincent DeFrancis' classic 1969 study
Protecting The Child Victim Of Sex Crimes Committed By
Adults (Denver: The American Humane Association, Children's
Division). DeFrancis has stated that the median age for a
sex offender is 31 years of age; that 21% of the sex
offenders he studied were under 20 years; that only 10%
were over 50 years; that the race of both offender and
victim is usually the same; that 15% of the offenders studied
had prior records and that only 7% had convictions for sex
crimes; and that 65% of the offenders were known to their
victims prior to the commission of the crime.

In a moment we will look at the DeFrancis research
material in more depth.

A pamphlet titled Sexual Abuse of Children: Information
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for Educators, Counselors, Social Service Professionals and
Parents, published by the Rape Crisis Center in Binghamton,
New York, indicates that 34% of all child molestation is in
fact incest. The pamphlet also states that violence in a

child molestation incident is uncommon, but that coercion

of one sort or another usually is present.

This latter statement is amplified in Robert L. Geiser's
book Hidden Victims: The Sexual Abuse of Children (Boston:
Beacon Press, 1979). Geiser indicates that the wviolent
child molester usually responds as he does because his own
sexual experiences while young were violent or abusive and
frequently were sadistic in nature, Geiser offers several
graphic examples of this behavior, including the case of a
man who sodomized young boys in order, in his words, 'to
put them down.'" As is usually the case with rape, this
was not a sexual crime; it was a crime of violence.

Geiser believes that the nonviolent child molester is
probably psychologically still a child himself, This type
of person identifies more easily with children than with
adults and may view adults negatively. But like the violent
child molester, the nonviolent child molester frequently
has been molested while still a child. The trauma from
the sexual assault can arrest sexual development at the
prepubertal level.

Geilser is quoted extensively in the companion report
to this one, Sexual Exploitation of Children, His book
covers all areas of sexual exploitation and abuse of
children, including child pornography and child prostitution,
the focus of the companion report. Regarding child
molestation and child rape, Geiser has accumulated equally
interesting information.

According to Geiser, only one rapist in 20 is ever
arrested; one in 30 is prosecuted; and one in 60 is convicted.
This is the lowest conviction rate for any crime of wiolence,
When discussing the efforts of rape in general, Geiser
specifically refers to the "time-bomb effect'" of child rape
that we have discussed here already. Geiser mentions that
one psychoanalyst whom he contacted has discovered that a
number of her patients showed the tendency to repeat their
own child rapes on their own children, much as May found
in separate studies. Again, in this case, the "repetition"
of the child rape was fostered by refusing to instruct or
protect their own female children and by placing them in
compromising situations. The anxiety experienced by these
women as children turned to aggression with adulthood whose
only release was this compulsive need for repetition of the
incident.
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Gelser also mentilons that studies have demonstrated
that, again in general, neither rapists nor child molesters
are psychotic. Rapists, at one time, had all been assumed
to have been psychotic. The profile of a child molester
suggests no one single psychiatric characteristic in common
except for the acting-out behavior that is labelled
"deviance." Child molesters, according to Geiser, are not
normally the "criminal type," nor are they usually violent.

Geiser's book includes a profile of what Geiser calls
"the man who uses boys."

He is described as married, often financially secure, often
holds a college degree, has poor interpersonal relation-
ships with adults, acts considerate toward his victims,
usually is nonviolent, passive, takes pride in his personal
¢leanliness, often works with youth services, likes chil-
dren, may assoclate with other "boy lovers,” is often
considered a "good" citizen, generally takes pictures of
his victims which he swaps with his pals, and prefers

his boys as young as possible (down to ten to twelve years
old).

Several of the men interested in young boys whom we profiled
in Sexual Exploitation of Children fit this profile extremely
well. Still, it is not what the public is used to when asked
to conjure up an image of a "typical' child molester and is
all the more reason for more research and study to be applied
to the problem of child molestation.

Later in his book, Geilser reiterates his premise that
adults tend to reenact traumatic moments from childhood when
they become adults. The psychoanalytic name for this type
of behavior is 'repetition compulsion." If violence was
part of that childhood scenario, it will often be repeated
in adulthood. In a study of Auburn, New York, State Prison
inmates, all of whom were incarcerated for wviolent crimes,
95% of them had been abused as children.

Vincent DeFrancis has written what for years was a
definitive study of sex crimes committed by adults against
children. Though the study itself is voluminous, several
portions directly pertain to our purposes here. When speak-
ing of the use of "force or inducements' toward propagating
a child sex crime, DeFrancis states that '"The adult offender
against children is able to exploit the child through the
use of enticements, threats or bodily force. In about 15%
of the cases the lure was tangible--a sum of money, from

- 12 -




small coins to substantial bills; or a gift, from pileces

of candy to rather expensive items.'" He found that more
subtle forms of enticement were used with another 25% of
the victims studied, including the child's wish not to dis-
please the offender, whom frequently he or she knew.
DeFrancis found that threats alone were employed in only
10% of the situations studied:

The threats were, in most cases, directed toward the child,
i.e., the threat was to hurt, maim, wound or kill the
child unless there was compliance. In some instances, the
offender threatened to harm some member of the child's
family unless the child cooperated. Both were effective
and achieved the offender's purpose.

Further,

Bodily force, with, in some cases, immediate hurt to the
child, was employed in 50% of the cases. Here the offender
struggled with the child, held the child down, struck the
child or simply overpowered the child by the sheer weight
of his body.

DeFrancis notes that there is an inverse relationship
between the use of tangible inducements and/or force and
the relationship between the offender and the child, so
that the greater and closer the relationship, the less
common was the use of physical force or tangible inducements,
In a review of the types of offenses studied, the most
numerous was rape, occurring in almost 40% of the cases.
"Carnal abuse'" accounted for 19% of the cases, sodomy for
14%, "impairing morals' for 12%, and incest for 9%.

Though obviously much of the research is fragmenteéd, .
often it replicates data found in previous studies. Some
of the findings and conclusions from research and other
studies shed new light on old presumptions, and a review
of disparate sources can turn up interesting attitudes and
even statistical "trends."

An example may be an article published in the American
Journal of Diseases of Children in June, 1975, titled
"Sexual Abuse of Children: An Epidemiological Study,"
written by Arthur C. Jaffe, M.D.; Lucille Dynneson, R.N.;
and Robert W. ten Bensel, M.D. Basically, the article is
an analysis of sexual offenses against children in
Minneapolis in 1970. Data were collected from several
different sources, including the Minneapolis Police
Department and the Child Protectiwve Services of the Hennepin
County Welfare Department.
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The authors report almost any information which con-
ceivably could be of significance to their own study or to
some other researcher's. Data include types of offenses,
to whom the offenses were reported, the sex of the wvictims,
profiles of both victims and offenders, and an analysis of
the reported cases of incest among the victims, among other
things. Sex crimes against children in 1970 accounted for
one-third of all sexcrimes committed in Minneapolis that
year. There were 291 cases; of these, almost half involved
indecent exposure. 39% were classified as indecent liber-
ties charges, and rape, sodomy, and sexual intercourse to-
gether totalled 11% of the reports.

The police reported no incest cases to the researchers,
but the Protective Services department reported 11 incest
cases that had been reported to them by the police. The
police explained this apparent discrepancy '...as being due
to the difficulty of obtaining conviction for incest., As
these offenses often involve husbands, fathers, or other
heads of the family and breadwinners, many family members
are reluctant to press charges or to give damaging testimony
on so serious an offense. The police, therefore, often
resort to filing charges under the heading of indecent
liberties, where conviction 1s easier and may be obtained
without family members having to give testimony about incest."
We will see later in our report, when we examine the types
of offenses charged and actual court dispositions of charges,
that this is not an atypical response.

This study also determined that 88% of the wvictims
were female; that the mean age for a victim was 10.7 vears;
and that the ''mean estimated age' of the offenders studied
was 28. The authors make a point to mention that their
findings are conversant with the findings of DeFrancis and
many other experts in the field of child molestation. The
authors also noted:

Although 85% of the reported offenses in our study were
categorized as exposure or indecent liberties, which on
first impression might be expected to be relatively

benign physically, they may in fact hide potentially
injurious offenses. In a study of 25 sex offenders,
Swanson found 64% of the sexual contact involved

kissing, touching genitals, or mouth-genital, genital-
genital, or rectal stimulation. McGeorge studied 200 girls
and 200 boys who were victims. Of the 200 girls, he found 35%
of the cases involved carnal knowledge, 22.5% digital
interference, and 20% "manipulation of genitals." Of the
cases involving boys, 53.5% involved masturbation, 26.5%
sodomy, and 16% fellatio. We do not know how many offenses




such as these are buried in our category of "indecent
liberties."”

What this study presents is reiterated in the literature
often. Later in this report, both when we examine case
studies developed by Commission investigators and when we
discuss sentencing and judicial discretion, we will see
that there are many wvariables to the reporting, investiga-
tion, charging, disposition, and treatment of child sexual
abuse. The authors of this particular study conclude:

The limitations of our study include the fact that not all
cases in the community are referred to the police for inves-
tigation, nor is there any way of substantiating whether

or not a report is in fact accurate. Also, the police

data tell us nothing about the medical, social, or psycho-
logical outcome of the abusing situation. There is also

no way of analyzing the socio-economic status of victims,
nor of assessing the psychological makeup of children who
are abused.

B. The Investigative Approach

Our primary task was to address the various clauses in
House Resolution 138. 1In order to do so, the Commission
interviewed judges, state's attorneys, private attorneys,
representatives from the Attorney General's Office, cor-
rectional officers, police, and others empowered to parti-
cipate in one way or another in the disposition of a child
sexual abuse case.

The Commission also developed case studies of offenders
and victims who had recently gone through the judicial sys-
tem throughout the state »f Tllinois. Commission staff
attempted to cover a wide range of possible dispositions
and circumstances in the development of these cases; as we
have noted, incest will be covered in detail in our third,
overview report, but one incest case was developed for this
investigation. The Commission rejected cases which seemed
to duplicate the circumstances of other cases, instead con-
centrating on different possible wvariables along the inci-
dent-to-disposition continuum.

The Commission examined Illinois law and interviewed
authorities conversant with the practical application of
our laws regarding child sex crime. Commission staff also
looked at comparable statutes from other states, as well as
proposed federal legislation regarding uniform sentencing.
We solicited opinions from various experts concerning reform
and change of present Illinois law and have presented several
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suggested recommendations in this report which will further

be pursued at public hearings later this year and in our

third and final report. We attempted to look at rehabilitation
programs but, as noted, were largely unable to do so in
Illinois, with a few exceptions. Some programs and program
descriptions from other states are included elsewhere in

this report, as possibly applicable to Illinois.

One important focus of the investigation was the
I1llinois Sexually Dangerous Persons Act, which has a corol-
lary in most other states. We examined the intent of the
Illinois law and its practical application, and we looked
at the parallel laws from other states. There are signifi-
cant dffferences between most states' laws and that in
Illinois.

Another focus of this investigation was the entire area
of discretion. Initially we expected that the issue of
judicial discretion would be a key issue to the investigation,
but as the investigation developed we realized that many
different parties in the entire criminal justice system are
able to exercise different forms of discretion and, in fact,
do so. This discovery broadened the investigation to in-
clude additional interviewing and review, including a close
look at the probation system in Illinois and other states.

We did not look at court decisions and sentences in
isolation of the facts surrounding them. Instead, we inter-
viewed all of the parties involved in a particular crime,
except for the wvictims. As we have seen, the statistical
information regarding sentences and even crimes committed
is uneven; therefore, the examination of dispositions of
cases would also not give a true picture of what had tran- -
spired in individual cases. As a result, the individual
case studies were important to us in determining a qualita-
tive analysis of sentencing and other discretionary issues,

The Commission looked closely at the issue of repeat
offenders, particularly as the issue might be applied to
the Sexually Dangerous Persons Act. We wanted to determine
whether individuals were being committed to the Department
of Corrections as sexually dangerous, then released, then
recommitted after being involved in another sexual incident.
We found that commitments are lengthy and that recommitments
in Illinois are rare or nonexistent. Further, the population
of Sexually Dangerous Persons 1s quite small.

Several repeat offenders are examined for this investi-

gation. As we have noted in our rather cursory review of
the literature, these are not typical sex offenders, but
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they do pose serious hazards to the safety of the citizenry.
We found that a comparison of their criminal histories with
those of other individuals who had committed single but
comparable crimes to be useful to an understanding of child
sex crime and dispositional and post-dispositional treatment
of the offender.

The Commission is concerned with judicial process
because of its effects on victims of child sex crimes and
the effects of these crimes on society as a whole. Our
case studies of offenders focus on dispositions and post-
adjudicatory treatment of these individuals. Our case
studies of victims focus on the process in which the victim
had to participate in order for a disposition to be rendered.
Not only were we concerned with the facts of these cases, but
also in opinions of victims' family members, opinions of
police, state's attorneys, and judges, and the treatment
module as it may exist in Illinois, whether it be correctional
or probationary. We did not attempt a quantitative study
of either victim or offender; rather, we attempted to pre-
sent several cases in depth to point out, qualitatively,
just what happens in the criminal justice process.

C, Companion Report Follow-Up

The companion report to this report, Sexual Exploitation
of Children, was written approximately six to eight weeks
earlier. In Sexual Exploitation, we singled out certain
individuals who had been involved in child molestation and,
usually as only an adjunct, child pornography. We stress
in our companion report that we encountered, during our
three-year investigation, very few '"pure" child pornographers;
that is, child pornography as a commercial product is not
occurring domestically. Such material may be coming into
this country from overseas, but it is not being produced in
bulk in this country. It is not even being distributed in
quantity in this country since the passage of federal and
state child pornography laws.

Our conclusions in the Sexual Exploitation report are

expansive and are best reviewed in their entirety. Certainly
there will be some overlap between these two reports, since
we discovered that most.child sexual exploiters are best
described as child molesters, the focus of this report. In
the interim of writing between the two reports, the Commission
developed additional information on sexual exploitation.
Some of this material is research-oriented and will be incor-
porated in our third and final report, but some of the infor-
mation relates directly to individuals identified during our
previous investigation as child molesters and/or child
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pornographers. In cases in which we have accumulated addi-
tional information of value, we will present partial up-
dates in this report. Undoubtedly we will do the same in
our third report.

One of the chapters of Sexual Exploitation details

the activities of individuals arrested by law enforcement
authorities for their participation in child molestation
and/or pornography schemes. The Commission developed ex-
tensive information on seven individuals, all of which was
turned over to appropriate law enforcement bodies for their
use. Of the seven arrests that resulted, three were disposed
of and are reported upon in Sexual Exploitation. The
gommission has developed further information on the other

our.

John P, Mikalauskas

In late 1979 and early 1980, a Commission undercover
investigator contacted John P. Mikalauskas of West Chicago.
The two arranged a meeting and discussed child pornography
by phone. Our investigator met with Mikalauskas on February
10, 1980, at which time Mikalauskas discussed his sexual
interests in young boys and showed a child pornography
film in his apartment. While the meeting was occurring,
agents from the Illinois Department of Law Enforcement
(IDLE) were conducting a surveillance of the meeting. At
its conclusion, our investigator briefed the IDLE agents,
who, the next day, obtained a search and arrest warrant.
The arrest warrant charged Mikalauskas with exhibition of
child pornography. Mikalauskas was arrested the same day
and child pornography magazines, films, and Polaroid photo-
graphs were confiscated from his apartment.

On February 14, 1980, the DuPage County Grand Jury
indicted Mikalauskas on one count of exhibiting child por-
nography, one count of deviate sexual assault, and three
counts of indecent liberties with a child. We mentioned in
our companion report that the first two charges would be
dropped and Mikalauskas had agreed to plead guilty to the
indecent liberty charges. Mikalauskas' sentencing hearing
was set for July 29, 1980, but has been continued to August
21, 1980, after this report will have been written. DuPage
County Assistant State's Attorney Robert J. Anderson has
told us that there has been no agreement on a sentence and
that the state and the defense will present arguments before
Judge John Teschner on August 21. The three charges to
which Mikalauskas has agreed to plead guilty are felonies.
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David I, Preston

The Commission also developed information regarding
David I. Preston of Belleville, Illinois. Preston had
placed an advertisement in an underground sex journal to
which a Commission undercover investigator responded, We
determined that this individual had been the intended re~
cipient of a shipment of child pornography that was seized
by Customs agents in May of 1979. Preston told Commission
investigators on the phone that he was interested in pur-
chasing child pornography and that, further, he had some
child pornography in his possession which he was willing
to mail to our undercover investigator. He did indeed mail
us a copy of an overseas child pornography magazine, Lolita
#41, which was immediately turned over to the IDLE crime
lab.

On January 16 and 17, 1980, St. Clair County Assistant
State's Attorney James K. Donovan prepared a warrant for
Preston's arrest for delivery of child pornography. He was
arrested by IDLE agents at his business, Dave's Office
Machines, in Belleville. Preston signed a consent-to-search
form and led IDLE agents to a locked file cabinet in the
master bedroom of his home. Among the material contained
therein and confiscated were approximately 54 hard-core
child pornography magazines, including 27 issues of Lolita,
six child pornography films, and correspondence with distrib-
utors of child pornography.

On May 1, 1980, Preston pled guilty to a wviolation of
the "Harmful Material" statute, Ill. Rev. Stats., Chapter
38, section 11-21. A violation of this statute is a mis-
demeanor. St. Clair Assistant State's Attorney Angela
Blackman told us when our companion report was being pre-
pared that her office would recommend one year's probation.
Since that time, we have learned that Preston was sentenced
on June 20, 1980, to one year's probation, was fined $250
plus court costs, all of his material confiscated was per-
manently to be held by the Illinois Department of Law En-
forcement, and he was ordered by the court to seek appro-
priate mental health treatment.

Richard James Seeden

Richard James Seeden, of Brookfield, Illinois, had also
placed an advertisement in the same underground sex journal
in which Preston had placed advertisements. California po-
lice had confiscated the magazine's mailing list in early
1978, and Commission investigators identified Seeden from
his advertisement in an issue of the magazine. His adver-
tisement read:
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Gentleman would like contact with men/women; subject, girls

6-14, photos, film or live, money no problem, will answer
all.

A Commission investigator contacted Seeden and arranged a
meeting at the Brookfield Zoo. During the meeting, Seeden
showed our investigator three Polaroid photographs of a
nine-year-old girl engaged in sexual activities with Seeden.
Seeden also told our investigator that he had been involved
with this girl sexually for three years and that her own
brother had taken the photos.

Seeden also mentioned that his business, Central Auto
Rebuilders in Brookfield, was where the photos had been
taken. Seeden agreed to take the Commission investigator
back to his business, where Seeden produced 20 more photos
similar to the three displayed at the =zoo.

A search warrant was served on Seeden at his place of
business on Monday, August 13, 1979, by IDLE agents and
officers from the Brookfield Police Department. Besides
the photographs already mentioned, the search uncovered
pornographic publications and pornographic films. Seeden
was charged with delivery and exhibition of child pornog-
raphy. Since the writing of our companion report, we have
learned that Seeden pled guilty on July 24, 1980, to exhi-
bition of child pornography and possession with the intent
to distribute. Seeden was sentenced to one year in prison
and immediately was remanded to the custody of the Illinois
Department of Corrections.

We mention in the companion report that the Commission
made it appear that our undercover investigators were run-
ning a summer camp that would appeal to child molesters and
child pornographers. We attempted to get in touch with
individuals using this technique. As a result, we identified
approximately 35 individuals interested in attending the
camp as counselors or ''sponsors' of youth who, by implication,
would be interested in and involved sexually with youth
attending the summer camp.

John R. Spargo

One summer camp applicant two years in a row was John
R. Spargo of Lake Geneva, Wisconsin. Spargo wrote us indi-
cating his interest in serving as a sponsor of one individual
youth. Portions of the letters he sent to our undercover
postal box follow:
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Tdeally, I would like to provide a home for a boy 11-13
here at Lake Geneva. I have much to offer, what with ny
involvement in sailing. The boy I "adopt" could learn
to sall and travel all over the country, racing with me.
Failing this ideal situation, I'd certainly enjoy getting
to know a boy who'd like to spend all or part of his sum-
mer here, getting involved in the yacht club activities
and regattas that are such a large part of my summer.

I would most prefer knowing boys age 11-14, blond, slender.
I feel that boys of this age can benefit tremendously from
close contact with an adult. In the area of sexual ful~
fillment, my experience has been that boys of this age are
awakening sexually and are enormously interested in sex,
but as yet have no viable relatlonships with giris. A
mature adult can be extremely valuable in bridging this
"gap” and teaching a boy what he needs to know to become

a sexually successful and free-~thinking person. I have

no desire to impose my philosophy on a boy, but rather to
provide him with a range of experiences so he can make

his own decisions based on warm, loving relationships

with many people, including men.

Spargo had worked as a school teacher for two years
and had been a camp counselor for six summers. At the time
of his arrest, he was Assistant Program Director and Sailing
School Director at the Lake Geneva campus of George Williams
College.

A Commission investigator spoke with Spargo on the
phone several times. During these conversations, Spargo
mentioned his sexual activities with young boys. Eventually
a meeting was arranged for August 17, 1979, at McHenry Dam
State Park. When Spargo met with a Commission undercover
investigator, he brought with him his entire photo album,
consisting of approximately 76 photographs of 12 boys en-
gaged in sexual activities. Spargo told our investigator
that he had been involved with at least 30 boys altogether
and that the album was not indicative of the full range of
his sexual interests iin boys.

Accompanying the photographs were index cards that
referred to the informal '"sex education' school Spargo told
us that he ran. Information on these cards included a boy's
name, his age at entry to the 'school,' his age at "gradua-
tion," frequency of his '"lessons,'" and often the name of a
young girl with whom Spargo had '"placed" the boy after suc-
cessful "graduation." At this meeting Spargo told our
investigator that he had an 18-year-old girl who was respon-
ﬁible for "recruiting"” young girls with whom to place his

oys.
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Spargo also brought with him a list of all of his
sexual partners for the past 2-3 years; there are 28 boys
on the list, ranging in age from 7-16.

After displaying the photo album and relating the
above information, Spargo was placed under arrest by plain-
clothes officers of the McHenry County Sheriff's Department.
Spargo was charged with exhibition of child pornography.

The first hearing in this matter occurred on August 27,

1979. Slnce that time, Spargo's attorney has indicated to
the State's Attorney's Office that his defendant is inter-
ested in pleading guilty to a reduced, misdemeanor charge.

As of August, 1980, the State's Attorney s Office has
rejected this offer. Spargo's attorney also has introduced
a motion to dismiss the charge against Spargo. The motion
was denied. As of this time, Spargo's case is set for bench
trial before Judge Henry L. Cowlin of the 19th Judicial
Circuit on September 29, 1980.

Our companion report describes the undercover operations
that Commission investigators ran for two years in some
detail. Mentioned in that section of the report is that
child molesters frequently group together in what we
described as '"loose~knit networks." Often child molesters
are interested in child pornography and exchange such ma-
terial, in addition to correspondence, through the mails.
Sometimes child molesters will find a way to meet others
interested in the same crime, as so many felt anxious to do
when contacted by our undercover investigators.

During our investigation of a soft-core child pornog-
raphy publication known as the B.A.F.S. Journal, former
Commission senior investigator Edward J. Flynn developed
information linking three individuals from different locales
together. One of them was Randall K. Wilke, of St. Louis,
Missouri, with whom we corresponded for a short time imme-
diately prior to his arrest by the St. Louis Police Department.
The Missouri criminal code includes a violation known simply
as ""Child Molestation,' which is a felony. Wilke was ar-
rested on March 16, 1978, and charged with four counts of
the charge after police broke up a ring of child molesters
who also used young boys for the production of child por-
nography photographs and films. Wilke and three other men
had been engaged in this activity for at least four years.

Since the printing of our companion report, we have
learned that Wilke pled guilty to one count of child moles-
tation and the other three charges were dropped. He received
five years' probation. There are no particular terms attached
to the probationary sentence, as there were in the Preston
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case., There was no court order that Wilke seek mental
health treatment, either, Wilke is a former school teacher
whose present employment is unknown.

As detailed in our companion report, on March 25, 1980,
Donald E. Manning was arrested and charged with possession
and sale of child pornography by the Chicago Police Depart-
ment. As we stated in the report:

His arrest occurred as a direct result of postal inspectors
taking a Commission undercover technigue and writing to the
suspected pornographer, using an alias and a postal box and
advertising an interest in "sincere youth development.™

On three separate occasions, Manning sold an undercover
Chicago policeman two rolls of film that were determined to
be child pornography. Police confiscated a large amount of
pornography from Manning's residence and determined that
only a small proportion was child pornography. Also confis-
cated, however, were letters from individuals who had been
involved in the distribution of child pornography and the
molestation of children.

Manning was charged with three counts of violation of
the state child pornography statute. On May 15, 1980,
Manning pled guilty and was sentenced to one year's probation
with an order that he receive psychiatric counseling from
the court's Probation Department.

On October 18, 1978, Harry Meier was arrested and
charged with possession and production of child pornography.
Meiexr had been active in trying to solicit young boys from
known youth prostitute hangouts to act in his films, accord-
ing to the Chicago Police Department. Police confiscated
30 rolls of homemade film depicting young boys engaged in
sexual acts.

The Commission learned that Meier's arrest history for
sexual delinquency with children dates back to 1961. At
one time Meier served two years in prison on two counts of
indecent liberties; he had been discharged less than a year
before being arrested in October of 1973. The charges
a%ainst Meier were withdrawn by the State's Attorney's
Office.

During our three-year investigation into child pornog-
raphy and child prostitution (Sexual Exploitation of
Children), we developed information concerning an individual
named Robert M. Cleveland. An informant had advised us that
Cleveland had been involved in sexual molestation of young
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boys for some time. Commission investigators followed up
this lead and eventually were able to produce three boys
who agreed to testify at a special aggravation hearing
prior to Cleveland's sentencing on an indecent liberties
charge.

As we have mentioned in our companion report, Cleveland
had been involved with young boys aged 7-14 for at least
six years prior to his 1978 sentencing. The three victims
whom we identified graphically described the sexual involve-
ment that had occurred between them and Cleveland on several
occasions, both in Chicago and in a small town in Wisconsin.

At the sentencing hearing, on March 30, 1978, Judge
Warren Wolfson heard testimony from one of the three boys
brought forward by the Commission. Soon after listening
to testimony, Judge Wolfson sentenced Cleveland to four years
of probation, 52 weekends in jail, and a $2,000 fine, and
ordered that Cleveland be required to receive psychiatric
care. We discuss this last requirement more thoroughly in
our companion report.

Soon after sentencing, Cleveland was seen in the same
small town in Wisconsin. Because Cleveland had been freed
on appeal bond, he didn't even have to spend his weekends
in jail. He spent them in Wisconsin instead, just as he
had prior to his arrest and conviction. Cleveland's sen-
tence was still being appealed when we completed work on
our Sexual Exploitation report.

Since that time, we have learned that the Illinois
Appellate Court has affirmed Cleveland's conviction. On
July 30, 1980, the Appellate Court ordered that the case
be returned to the original trial court for final execution
of judgment so that the sentence could begin. On August
14, 1980, a Commission investigator attended a hearing
before Judge Wolfson by Cleveland's attorney.

The defense motion asked that the sentence of 52 week-
ends of periodic imprisonment be set aside, presenting
five reasons, including that his client, Cleveland, has
received psychiatric care costing in excess of $20,000.
Judge Wolfson denied the motion, stating that Cleveland
had inflicted serious psychological damage on his wvictims
and that due to the gravity of the offense, the original
sentence of periodic imprisonment would stand. Judge
Wolfson added, however, that if Cleveland could provide
proot of his psychiatric counseling, including the dollar
amount of fees incurred, that he would terminate the two
conditions of Cleveland's sentence calling for a $2,000
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fine and outpatient psychiatric treatment. Cleveland's
hearing on this issue will be held in September, 1980.

On August 15, 1980, Cleveland began his term of peri-
odic imprisonment, staying in Cook County Jail £from 6:00
P.M. Friday to 6:00 P.M. Sunday. While out on appeal bond,
Cleveland began reporting to his probation officer, who
told our investigators that Cleveland has since been report-
ing as ordered.

Jedededededeedee

One of the crucial findings of the Sexual Exploitation
report is that, for the most part, child pornography is
produced overseas and distributed from overseas, except for
Polaroid photographs and homemade films. The latter types
of child pornography are made by individual child molesters.
While not every child molester is also a child pornographer,
as we point out in our report, it is safe to say that many
child molesters become involved with some sphere of child
pornography while they are engaged in the commission of
their crimes of molestation. The image commonly held of
a child molester may be that of the 'dirty old man,'" or it
may be that of a violent and psychotic rapist, or it may
be that of an innocent "flasher' type. We have pointed
out in our brief review of the literature that these images
are largely false, But we want to reemphasize here the
point made in Sexual Exploitation that child molestation,
child pornography, and child prostitution are all inter-
related crimes about which the public must become more
aware and to which the public must become more sensitized.




Chapter 2
THE OFFENDERS

As noted, the Commission has been interested in select-
ing case studies based on their guality. We have not at-
tempted to review all of the child molestation cases in any
known locality or jurisdiction. A mere reiteration of dis-
positions and sentences would not serve our purposes nor
those of the General Assembly. By attempting to concen-
trate on individual cases, several of which concern repeat
offenders, we hope to be able to examine a wide range of
issues available in the spectrum of the handling of child
sex crime, from police discretion to judicial discretion.

We chose both offenders and victims from several dif-
ferent counties in Illinois, of course aware that the size
of a jurisdiction and the frequency with which some crimes
have occurred in that jurisdiction might influence a judge's
sentencing and, indeed, might even influence every step
leading up to that point. Certainly there have been many
more cases of child molestation of differing types in Cook
County than in some other counties. We wanted to see if such
cases are prosecuted more vigorously in Cook County because
the traumatic effects on the victims become obvious as the
victims multiply, or whether the opposite is tr»ue: as po-
lice, state's attorneys, and judges see more and more of the
pame crimes, they may become immune to the crime or think
that it is less serious than it really is. Similarly, we
wanted to determine whether other counties might treat these
crimes differently, perhaps believiny that a crime of child
molestation is so rare and hard to conceptualize as ‘tc make
the crime seem inhuman and horrendous, thus resulting in a
stiff sentence--or whether the appropriate cfficials in
another county might see such an act as an aberration that
certainly could not happen twice, thus resulting, perhaps,
in a suspended or probationary sentence with mandatory
psychiatric counseling.

What we actually found is very interesting. To a
large extent, the details of the cases speak for themselves.

A. Gerald R. Wojtasik

Jerry Wojtasik is one of the repeat offenders whose
case the Commission examined. Unlike many child molesters,
Wojtasik's crimes made the newspapers in no small way. A
portion of one Chicago Tribune story follows:
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A man charged with sekually assaulting six southwest side
girls was convicted Tuesday of aggravated kidnapping,
deviate sexual assault, and two other counts in connec-
tion with one of the attacks.

The defendant, Jerry Wojtasik, 29, of 3245 8. Ashland
Ave., was found guilty by a Criminal Court jury of the
Aug. 2, 1979, assault on a 9-year old girl. l

Wojtasik, an unemployed day laborer, was arrested two
days later, minutes after attempting a similar attack
on a lé~-year old girl near 63rd Street and Pulaski
Road.

Wojtasik was convicted Friday of attempted deviate
sexual assault in connection with the second attack.
He still faces charges in four gimilar attacks....

(February 27, 1980)

Commission investigators pursued the Wojtasik case by
speaking with the parents of victims to determine their
perspective on how the cases were handled and with assis-
tant state's attorneys handling some of the cases. We also
obtained criminal history sheets and police department des-
criptions of the incidents and their investigations.

Wojtasik's arrest history dates back to 1968, when he
was charged with two counts of contributing to the sexual
delinguency of a minor. The charge originated in the small
Illinois town of Vandalia, and Wojtasik received 75 days in
jall for the two offenses. After that, Wojtasik's criminal
history consists of no sex-related crimes until 1979, when
he was charged with the deviate sexual assault mentioned in
the Tribune story and several other related sex offenses
against children.

We spoke with the assistant state's attorneys handling
the Wojtasik case¢ in Chicago in October aund November, 1979.
Assistant State's Attorneys Michael Kane and Richard Trainer
were assigned to the case, which involved multiple counts.
Trainer told us in October of the six cases pending against
Wojtasik and told us that he was trying to choose one of the
cases to prosecute, preferring not to take the offenses in
order of occurrence, perhaps because one case was much
stronger than another. We spent more time speaking with
Kane.

Kane told us that he had previously handled cases in-
volving sex offenses against children, though he was pri-
marily assigned to murder cases. He told us that there is
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no one assistant state's attorney (A/S/A) assigned to child
molestation cases, even in Cook County. In making several
general remarks, Kane mentioned that few child molestation
cases ever go to trial: most are "pled out" or dismissed.
As we noted in Sexual Exploitation, in many cases of in-
decent liberties or a related charge, a defendant will plead
down from a felony to a misdemeanor and reach an agreement
with the prosecuting attorney. Usually a judge will go
along with the plea agreement, though a judge is not bound
to do so. Kane told us that Wojtasik would go to trial be-
cause of the number of indictments.

On August 15, 1979, Wojtasik was indicted by a Cook
County Grand Jury on 12 counts, including one count of rape,
three counts of indecent liberties with a child, two counts
of deviate sexual assault, three counts of aggravated bat-
tery, and three counts of unlawful restraint. Kane told
Commission investigators that he felt all of the cases pend-
ing against Wojtasik were simple cases. He said that the
State's Attorney's office expected to get at least two con-
victions with no trouble.

Again in speaking in ge. 'ral terms of these sorts of
crimes, Kane told us thah ag - istant state's attorneys never
receive any special training to help them communicate with
child victims of sex crime. He did not seem to think that
lack of such training was a problem, implying that one
learned how to handle the cases through experience. He did
mention that his office did offer a seminar on handling of
a rape case.

Kane told us that the main problems encountered by his
office in prosecuting cases involving sex offenses against
children are the age of the child victim or witness, the
fear of parents that their children will be adversely af-
fected by going through the court process, and the delay in
reporting of incidents by the child to the parents. He said
that it is particularly difficult to determine the date and
time of an occurrence with a young child wvictim, and that if
this determination is not made a case may not be credible.

The Commission reviewed voluminous police reports con~
cerning Wojtasik. Since most of the incidents for which he

had been indicted took place within a few days of one another,

they are best described as one single series of events.
Wojtasik, according to police reports, attacked his victims
in the alleys by force. One victim was grabbed in the middle
of the afternoon in an alley, forced to the ground, and
forced to perform a deviate sexual act upon Wojtasik. Prior
to the sexual assault, Wojtasik beat the victim and released
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her only after she began screaming. She ran down an ad-
joining street and the police werr able to arrest Wojtasik
very close to the area of occurrence.

In another incident, a young girl was picking flowers
in a southside alley when Wojtasik approached her with his
penis in his hand. He grabbed the girl and told her to
open her mouth. When she started to scream, Wojtasik grabbed
her by the throat and began choking her. She stopped scream~
ing and Wojtasik forced her to perform oral sex upon him.
She started screaming again and Wojtasik choked her again.
The victim told him that "I won't tell if you let me go,"
and Wojtasik released her and walked away through the alley.
The girl ran to her aunt's house, where she had been visit-~
ing, and told her about the incident. The victim had failed
to identify photographs or any individual in a line-up at
the 8th district police station. The police were called
but did not arrest Wojtasik until later that day.

The victim, who had suffered contusions about the neck
from the assault, viewed another line-up with her mother
present at Cook County Jail six days later. She made a
positive identification of Wojtasik and the Grand Jury in-
dicted him in this incident for deviate sexual assault, in-
decent liberties with a child, aggravated battery, and un-
lawful restraint.

Less than a month earlier, an ll-year-old girl return-
ing from a local market in her own neighborhood had been
approached by a man as she cut through an alley toward her
home. He pulled her down in the alley behind a garage and
attempted to force her to perform an act of oral copulation
upon him, but without success. The man fled through a gang-
way. A canvass of the neighborhood revealed one witness who
had seen the victim running through the alley and a young
man in blue jeans running in the opposite direction. Area
3 Homicide/Sex investigators later interviewed the victim
at her home, where she related basically the same story that
beat officers had heard from her at a local hospital. The
victim described the offender for a police artist but failed
to identify the assailant from police mug-shots. Therefore,
in spite of the similarity of the attack, Jerry Wojtasik was
not immediately implicated in this incident.

Upon further investigation, however, and at the time
of a line-up in which seven young female victims were asked
to participate, four of the victims, including the victim
mentioned immediately above, positively identified Jerry
Wojtasik as their assailant. One victim made a tentative
identification, and two made negative identifications.
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In yet another incident, Wojtasik forced a young girl
into an open garage in an alley near her home and forced her
to perform a deviate sexual act. The victim was able to
make a positive identification of Jerry Wojtasik as her
assailant.

Wojtasik was finally arrested after he attempted to
force a l6-year-old girl to perform an act of oral copula-
tion on him in still another southside alley. She was able
to resist him and get away to summon help. Several of her
friends spotted Wojtasik leaving the neighborhood and grabbed
him until the police could arrive to conduct an arrest. 1In
this case, Wojtasik was again charged with deviate sexual
assault.

As we have seen, Wojtasik was facing a twelve-count
indictment. Ultimately, he was sentenced for six of the
twelve incidents.

Commission investigators interviewed the parents of
five of Wojtasik's victims in order to determine their per-
ceptions of how the cases were handled.

One mother with whom we spoke was concerned with the
police response to her call. She told us that though she
had used the special emergency "911" number to report the
incident involving her daughter, it took 15 minutes for a
beat car to respond to her house. The mother was of the
impression that it was the fault of 911, not the police
themselves. She was critical of the police investigation,
though, and in this instance did blame the police officers
assigned. It was her opinion that the police failed to
canvass the area of the incident when they arrived. She
told us that she spoke with her neighbors after the inci-
dent took place and that none of them saw any policemen
checking the very spots where Wojtasik had been seen.

The victim's mother singled out three Homicide/Sex
investigators for poor handling of her daughter's case.
She said that the investigator handling the questioning of
her daughter at the hospital appeared not to listen to her
responses or, alternately, to try to "put words in her
mouth." The mother told us that the other two investigators
told her less than a week after the incident occurred that
no one would probably ever catch the offender. She said
that these two investigators, who also handled other cases
of child molestation that we shall discuss in this report,
seemed very casual in their approach to the investigation
and did not seem to care very much about it.
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The mother also complained about the police line-up
procedures, which required her daughter to be in the same
room face-to-face with all of the suspects at the time of
identification. She felt that her ll-year-old daughter was
upset needlessly by this procedure and that some other ar-
rangement could have been made. The mother of this victim
was so upset and concerned about the handling of the case
that she c¢alled then-Homicide/Sex Commander Joseph DiLeonardi
to complain about the lack of concern and sensitivity exhibited
by some of his investigators. DiLeonardi was concerned that
up to the time of her call no one had bothered to send a
police artist out to her house to put together a composite
sketch. An artist came to the home two days later.

The mother's complaints about the central two investi-
gators on the case covered practically every area one could
imagine. While she mentioned that hospital personnel were
very kind and reassuring both to herself and to her daughter
following the molestation incident, the two Homicide/Sex
investigators told her that counseling for her daughter
would be a waste of time and that she should just let her
daughter forget the whole thing. Furthermore, after her
daughter had identified Wojtasik at the line-up, the same
two investigators acted "very casually," as though they
thought that he would have been caught sooner or later and
it was "no big deal."

This particular parent found her initial dealings with
the State's Attorney's Office to be handled professionally
and well, but she mentioned that the only way she ever
learned of hearing or trial dates was for her to call the
office herself. She was also somewhat upset that one of
the assistant state's attorneys was willing to plea-bargain
in her daughter's case, but she was willing to accept his
decision.

Finally, the mother commented that her daughter was
doing well dealing with the incident's aftermath (except
when questioned about it at school), probably because of
the close family relationships that existed at home and be-
cause she had engaged her daughter in professional counsel-
ing.

It should be noted that the Chicago Police Department
case report stated that "a canvass of the area proved nega-
tive." When Commission investigators interviewed the two
Homicide/Sex investigators, they had reasonable responses
to each of the alleged problems mentioned by the victim's
mother.
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The parents of another victim were also guestioned
about the handling of their daughter's case. They told us
that police response time was about 10 minutes, after which
their daughter was taken to the same hospital as the victim
mentioned above. The parents reported that a canvass of the
area was conducted immediately and. that several officers from
Area 3 Homicide/Sex came to the hospital, including a lieu-
tenant and a female youth officer, who handled most of the
questioning and who, the parents thought, had been very
sensitive and professional.

This case differed from all others studied for pur-
poses of this report, because the father of the victim was
a prominent citizen. At some point during the investiga-
tion, he visited Area 3 and District 8 and told officers
there that he wanted something "done fast" on the case. As
a result, the case was given additional personnel, more in-
dividuals in the neighborhood were questioned than in other
cases, and the way the victim was handled may have been af-
fected. The Chicago Police Department case reports are more
lengthy in this case and indicate that more work was put in-
to the case.

However, because more personnel were assigned at the
demand of the victim's father, the victim ultimately suf-
fered by having to repeat her story over and over to dif-
ferent investigators. As the strain of recounting the in-
cident again and again began to show, the father called the
police again and requested, this time, that some of the in-
vestigators be taken off of the case. The two investigators
about which so many complaints were registered above re-
mained on the case as the primary investigators, and the
father thought that they did "a good job."

Neither parent was happy with the line-up procedure.
In two of the three line~ups in which their daughter par-
ticipated, the victim had to face suspected offenders face-
to~face. The parents remarked that at one of the line-ups
their daughter told them that Wojtasik "looked at me the
same way as he did that day." The mother did mention that
it was a consolation to her to be able to meet with the
parents of the other victims at the line~up, however.

These parents mentioned that the handling of their
daughter's case by hospital personnel also went very well.
The hospital social worker visited their daughter in the
emergency room and the family doctor told the parents what
to watch for in their daughter's behavior that might warrant
further counseling. The mother mentioned that her daughter
still occasionally has nightmares and breaks out in a cold
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sweat at night. She also seems to be afraid of any kind of
violence she sees or hears of, no matter how slight. The
daughter told her parents that Wojtasik had told her several
times during the molestation incident that he was going to
kill her. Because her behavior still hasn't returned to
normal, the parents told us that they were going to take her
to see a friend, who is a psychiatrist, for regular treat-
ment.

The mother told us that the only contact her daughter
had with the assistant state's attorney was at the line-up.
She said that he was wvery rough on her but understood that
he acted that way to prepare her for the realities of a
trial situation. When we spoke with A/S/A Kane about his
feelings about child sex crime and its prosecution, we
asked him specifically about face-to-face line-ups. He
told us that he felt it was good exposure for potential
witnesses in preparation for a face-to-face confrontation
with the alleged offender at the trial.

Neither parent was anxious to have their daughter testi-
fy at the trial and both hoped that her case would be one
of the last called, if indeed it was necessary. The A/S/A
had told them that their daughter would make a good witness,
so their apprehension was increased somewhat by that knowl-
edge. The parents did say, with reference to the actual
trial, that if they wanted information about hearing dates,
they had had to call the court or the State's Attorney's
Office to obtain the information.

The victim's mother mentioned that just a few weeks
prior to our November 9, 1979 interview, a hospital social
worker had called her offering counseling sessions for her
daughter. The emergency room fees had been paid by the
mother's insurance from work, and the mother was upset that
these counseling sessions would cost $20 a session., It was
her opinion that they should be free of charge.

Her main concerns, mentioned at the close of our inter-
view, were that the state seemed more interested in the
rights and welfare of the alleged offender than they were
of an actual victim, and that Wojtasik would retaliate against
them when he is released from jail. She felt that not only
would Wojtasik "go after" her daughter, but that he would
carry out his threats to kill her.

We also spoke to the mother of the girl who was as=-
saulted while visiting her aunt and uncle, She told us
that response time by the police was extremely good, though
the police did not come to the home to speak with her that
evening. She was uncertain whether a canvass was conducted,
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but she was not present at the incident scene so she could
not have known of such a canvass. She told us that the
police had a good attitude about the case and exhibited con-
cern for both the case and for the victim. Investigators
not only questioned the mother and her daughter in the

home, they brought mug-shots for her daughter to view in

the home and they called periodically to inform her of the
status of the case.

The mother's only objection concerned the line-up pro-
cedure used by the police. She said that the face-to~face
line~-up situation was very upsetting to her daughter and
therefore to her also. She told Commission investigators
that she had told the police after the first line-up that
she would not allow her daughter to view any more line-ups
if they were set up in the same way. She did have her
daughter participate in one more line~up, that with the
other victims at the Cook County Jail that led to the mul-
tiple~count indictment against Wojtasik.

The mother said that the police told her that they un-
derstood that a face-to-face line-up 1s upsetting, but that
her daughter would have to face the alleged offender in
court. The mother told our investigators that her daughter
had nightmares the evening after the first line-up.

The mother mentioned that she was less than pleased
with her first contact with the assistant state's attorney
handling the case. She told us that the first A/S/A who
spoke with her daughter seemed "agitated" at her daughter's
inability to relate her story extremely well. She also
sald that the A/S/A implied that there was no reason to be
so upset about a deviate sexual assault when one of the
other victims involved in the case, a rape victim, was less
upset. The mother told us that this was "kind of ignorant"
on the part of the A/S/A, explaining that he should have
taken into account the personality differences in the vic-
tims with whom he was dealing.

The mother said that at the time of the incident, neither

she nor her husband saw any reason for their daughter to go
into counseling or treatment of any kind. At the time of
the interview, however, the mother told us that her daughter
still was exhibiting fear and apprehension around strange
men, even her father's friends who came over for dinner. At
these times she would cry, seemingly for no reason. The
parents of this victim also hoped that their daughter would
not have to testify at the trial, though the A/S/A had told
them that their daughter would make a good witness. The
assistant state's attorney assigned to the case had, at the
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time of our interview with these parents, been supplying
the parents with written notification of hearing dates and
the names and phone numbers of the appropriate personnel
handling the case.

Yet another set of parents was interviewed by Commis-
sion investigators on October 10, 1979. With regard to the
way the case was handled by the police, hospital personnel,
and the State's Attorney's Office, the mother said that
"Everyone was great." A policewoman took the initial re-
port information and apparently did an excellent job. Again,
the major criticism of police procedure was the line-up
situation, which again was face-to~face with the alleged
offender. In this case, we learned the details of the line-
up. Each man involved in the line-up, including Wojtasik,
was asked to walk up to the victim, introduce himself, and
turn several different directions so that the wvictim could
get a very clear look at him. The mother told us that her
daughter was not at all prepared for this procedure and
that it was very traumatic for her to be forced to face
Wojtasik in such close proximity again so soon after the
incident had occurred.

The daughter in this case had to receive counseling,
which cost $35 a session. The father mentioned that he
thought his medical insurance might cover a small portion
of the fees, but that he would probably have to pay the re-
mainder himself. He had looked into monetary compensation
through the Crime Victim Compensation Act, but found that
use of the act would not suit his purposes. The daughter's
fear of strange men is being allayed by counseling and she
is beginning to regain her security, which had been serious-
ly damaged at the time of the incident.

During our interview with the parents, the mother men-
tioned an interesting fact. She told us that when she was
14, she had been a runaway and had been raped. While rid-
ing in a police patrol car to return her home, she had
been called a "bitch" and a prostitute by the policemen.

Her unpleasant memories of the incident made her hesitant

to call the police in her daughter's case. She was afraid
that the police would respond the same way. She was pleased,
though, with the way things worked out.

Finally, we spoke with the parents of Wojtasik's £final
victim, whom he attempted to molesit but who resisted his
advances and was able to get her friends to grab and detain
him. The victim's father in this case is a Chicago police
officer. The parents, when interviewed, mentioned that the
face-to-face line—up held at the 8th District staticn was
quite upsetting to their daughter.
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Assistant State's Attorney Richard Trainer kept the
parents informed of court proceedings and told them that it
was likely their daughter's case would be heard first, since
she was the oldest victim (16) and probably therefore the
most credible.

The parents had praise for the handling of the case.
The same two investigators mentioned in our interview with
the first parent were involved in this case. According to
the parents, they were interested in the case and even came
down to the station on their day off when they learned that
Wojtasik had been arrested.

Their final comment was that their daughter was doing
fairly well by the time of the interview, having gone through
a time of apprehension around strange men. The daughter was
not looking forward to the trial but she was gquite ready to
testify.

From interviews with these sets of parents, we have
seen that there were contradictory perceptions or opinions
of how the cases were handled. Tn each case, the police,
the hospital personnel, and the assistant state's attorneys
received some kind of assessment. Most of these did not
agree. The one obvious point of agreement among all five
sets of parents, though, was that the face-to-face line-ups
were difficult and/or detrimental to their children. Both
police and at least one state's attorney rationalized the
need for such a procedure. Otherwise we will allow the
reader to draw his own conclusions from our interviews and
case descriptions.

In a Chicago Tribune story dated March 21, 1980, Wojtasik
reportedly was sentenced to a maximum of thirty years in
prison for his molestation of six southside girls during the
summer of 1979. Referring to the nine-year old victim,
Criminal Court Judge James M. Bailey said, "What you did
with this young girl is one of the worst cases I ever heard
in my life."

B. William R. Wagnon

The Commission reviewed an entirely different sort of
case when it looked into the case of William R. Wagnon. The
case was furnished to the Commission by the Champaign County
State's Attorney's Office in January, 1980. The Wagnon case
involves one crime that occurred on July 28, 1979, in Rantoul,
Illinois. Police reports and court records furnished to the
Commission summarize the incident below.
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On the date mentioned above, the l5-year-old victim was
in a bedroom of her home when she noticed ,several men stand-
ing outside of her window. She got out of bed, went to the
window and began to speak to one of the men, the eventual
suspect in this case. The suspect asked the girl if she
wanted to go for a ride in a pick-up truck. The girl agreed
and climbed out of the window and left with the suspect and
two other men. The four entered a pick-up truck and began to
drive around. The driver of the truck took the suspect and
the girl to a local motel, let them off, and drove away. The
suspect and the girl began walking around until they came to
a dilapidated old barn.

At that point, according to the girl's statement to the
police, the suspect removed the girl's clothes, laid her on
the concrete floor of the building, and began to have sexual
intercourse with her. After the intercourse was completed,
the suspect allegedly got up and ran off toward a local air
base. The girl dressed and began walking toward town.

While on the way into town, she was picked up by the
Rantoul Police for a violation of the curfew ordinance. She
did not tell the police at the time that she had been sex~
ually molested. She was released to her mother.

Two days later, the mother brought her daughter to the
Rantoul police station. The two told the police that on the
night she had been picked up for the curfew violation she
had been raped by one of the men who had driven her around.
The police attempted during the initial and later interviews
to establish whether the girl knew what a rape really was.
When one officer asked the girl for her definition of rape,
she said that a rape meant "having sex." When asked if
rape meant having sex voluntarily, the girl answered that
it did. The girl elaborated that a friend of hers had
talked with her about the word, and then told police that
she had not known that a rape was against the law. It was
the opinion of the investigating officer that the girl used
the word "rape" as just another term for "sexual intercourse."

The police attempted to collect physical evidence from
the girl and her mother, and from the site of the occurrence.
No evidence was found on the site, and the mother had washed
the girl's clothing. Two days had elapsed between the al-
leged rape and its report, and the girl told the police that
she had been in the midst of her menstrual cycle on the
night of the alleged rape.

The police finally decided th#t an act of sexual in-
tercourse definitely had taken place on July 28, but that
it could not be classified as a rape. The police determined
that the case would be handled as an indecent liberties case,
because of the age of the victim.,
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The police investigation turned up a suspect who ad-
mitted having driven a girl and a friend named Billy Wagnon
to the site where the incident had occurred. Soon there~
after, Wagnon was arrested by the Rantoul police and charged
with indecent liberties. Wagnon was a resident of the local
air base, and a search warrant was obtained for Wagnon's
quarters there, where police confiscated a paii: of under-
wear that appeared to have blood on themn.

Sometime between Wagnon's arrest in August and his
trial in October, the State's Attorney's Office added the
charge of contributing to the sexual delinquency of a minor
to the original felony charge of indecent liberties. On
October 11, 1979, Wagnon waived his right to a jury trial.
A bench trial began on the same date, and Wagnon was found
guilty of the contributing to the sexual delinquency of a
minor charge, a misdemeanor. He was found not guilty of
indecent liberties.

On October 29, 1979, Wagnon was sentenced to 364 days
in the Department of Corrections with credit for 97 days
already served.

c. Robert V. Hodge

The Commission developed information on Robert V. Hodge
with the assistance of the Peoria Police Department. Hodge
was arrested on September 19, 1978 in Peoria and charged
with deviate sexual assault. On January 4, 1979, Hodge was
adjudicated to be a Sexually Dangerous Person and was re-
manded to the Psychiatric Center at Menard Prison. Because
the option of adjudication as a Sexually Dangerous Person
is a little-known and less—understood statutory procedure
that is available to any prosecutor hearing the case <f a
sex offender, we have pursued the details of this case.
Again, later sections of this report will contain more de-
finitive information and descriptions of the Sexually Dan-
gerous Persons Act, including a comparison of the Illinois
statute with statutes from several other states. We shall
see that Illinois' statute differs significantly from the
other states whose laws we reviewed.

The victim in the Hodge case was a l2-year old boy.
Police reports indicate that the boy left his father's
place of work and was walking through the back parking lot
on September 17, 1978, when he noticed that a man was fol-
lowing him. The boy walked several blocks further on until
he was approached by the man, who asked him to help him
carry something from his car. When the boy hesitated, the
man offered to pay him and produced a wallet, but the boy
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noticed that it contained no money. He then declined the
offer and began to walk away when the man pulled a knife
from his pocket and told the victim not to run away and
that if he did he would "get him." He told the boy he knew
who he was and where he lived and that he would get him one
way or another.,

The man took the boy to a parking garage and forced
him into a freight elevator. The man pushed the emergency
stop button between floors, preventing the elevator from
moving. Then the man told the boy to remove all of his
clothes. When the boy began to cry the man pulled his knife
out and told him to shut up or he would be stabbed. After
the boy removed his clothing, the man stuffed a handker-
chief in his mouth, removed his own clothing, and performed
an act of sodomy on the boy for ten minutes. When he was
finished he allowed the boy to get dressed. The victim was
instructed not to tell anyone about what had occurred, par-
ticularly the police. The man told him that he had three
good friends on the police force and if the boy went to
the police, they would "take care of him." The man followed
the boy out of the building and repeatedly told him not to
tell anyone because he wculd kill him with his knife if he
did. After the boy was able to get away from the building,
he ran back to his father's business where he told him of
everything that had occurred.

Shortly after the incident, the boy's father was driv-
ing through Peoria with his son when the boy suddenly told
him that he saw the man who had assaulted him. The boy's
father got out of the car and called the police from a res-
taurant near a store he saw the man enter. The police re-
sponded, picked up the man soon to be identified as Hodge,
and the boy identified him on the street as his assailant.
The police frisked the suspect and found the knife that had
been described to them as the weapon used in the assault.
The boy was able to render an exact description of the man
because of the way the assault occurred. For some reason,
the police officers assigned to the case requested the boy
to take a polygraph test "to verify his truthfulness in this
matter." It was the opinion of the polygraph analyst that
the boy had been truthful in his statements to the police.
Only after the polygraph examination did the police take
the boy back to the scene of the crime to look for evidence,
take photographs, and retrace the boy's steps. While in
custody, Hodge described the incident as the boy had de-~
scribed it. He was subsequently charged with deviate sexual
assault and held on $100,000 bond.
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This matter was disposed of by plea agreement. The
defendant's attorney first suggested to the state's attorney
the possibility of proceeding under the Sexually Dangerous
Persons Act. Supposedly, the state proceeded with the Sex-
ually Danjerous Persons disposition because the state's
attorney was having a difficult time locating the victim of
the crime. A defense attorney cannot demand use of the
Sexually Dangerous Persons Act. The state presents it as
an alternative to prosecution and conviction. In this case,
an agreement was reached informally between the defense
attorney and the state's attorney, both attorneys acreeing
that it might be wise to pursue the case in this way. With
this disposition, Hodge can receive some treatment and be
kept off the streets. Though we will describe it in much
more detail later, briefly the Sexually Dangerous Perscns
Act provides for sex offenders to be adjudicated sexually
dangerous. They are not found guilty of a crime. Unlike
some other states, the Illinois act provides for Sexually
Dangercus Persons determinations to be made prior to any
conviction. In other states we reviewed, the act is used
as a post~conviction tool to determine the sentence and
treatment for sex offenders.

Commission investigators spoke with Judge Calvin Stone.
He is assigned to one of the two felony courts in Peoria.
He handled the Hodge case and also the cases of L.C. Eugene
Magee and Robert C. Pudney, which are described later in
this chapter of the report. Judge Stone said there might
be a constitutional problem with attaching a minimum period
of treatment to the Sexually Dangerous Persons Act. Judge
Stone told us that he isn't sure if the Department of Cor-
rections asks for the release of an inmate because their
officials really feel he is cured or because they do not
know what else to do with an inmate because they cannot de-
termine if he really is or even can be "cured."

Judge Stone told Commission investigators that considera-
tion might be given to adding a provision to the Act stating
that a person committed under the Act for a sex crime be sub-
ject to prosecution upon his being released. There may be
a double jeopardy problem with such a provision, however.

Judge Stone's other opinions will be presented here
because they apply to his sentencing of three offenders
under study. They cover a range of issues. Judge Stone,
like all of the judges with whom we spoke, is an advocate
of the present system of judicial discretion. If one takes
that discretion away, a judge will be performing a mechanical
task which will not be in the best interests of society.
Judge Stone made the point that a judge hears all of the
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evidence presented at a trial as well as information from
presentencing reports by the probation department and in-
formation offered at a sentencing hearing. The general
public is not privy to this information and therefore can-
not always understand a judge's considerations in handing
out a particular sentence.

Judge Stone felt that some judges are too lenient.
As a preventive measure to unwarranted leniency, he sug-
gested that perhaps second and all further convictions
should be added to the list of offenses for which proba-
tionary terms are not permitted.

Finally, the judge mentioned that he has not seen, in
his courtroom, any increase in the numbers of child moles-
tation cases. But he qualified that observation by stat-
ing that he sees only what comes before him, not what the
police or State's Attorney's Office might see. He admitted
that there appears to be an increase in prosecutions of in=~
cest cases and that he sees a fair number of repeat offenders
(in non-incest cases).

Finally, with respect to Hodge, we spoke with John Barra,
Chief Felony Assistant State's Attorney and the prosecutor on
the Pudney case. Though Barra commented on several different
elements of the child molestation problem, his comments on the
Sexually Dangerous Persons Act are most relevant here. Barra
indicated that since the court now requires that the burden
of proof necessary to have someone adjudicated a sexually dan-
gerous person is the same as that for a criminal case, there
has been little incentive to go with the Act, Most prosecu-
tors are more inclined to go with the straight criminal con-
viction. When the Act is utilized, he sees it being used to
get the offender off the streets for a while.

During our investigation of the Hodge case, we spoke
with police officers and others in Peoria. Portions of their
comments will appear below in our discussion of the Pudney
and Magee cases.

D. L. C. Eugene Magee

The Magee case also came to our attention through the
assistance of authorities in Peoria County. Briefly, Magee
was arrested on April 10, 1979, and charged with indecent
liberties and aggravated incest for sexually molesting his
daughter. Magee was 36 at the time and his daughter was
10. A plea agreement was reached in the case and the ag-
gravated incest charge was dropped. Magee pled guilty to
the indecent liberties charge and on October 5, 1979, was
sentenced to the minimum jail term for the offense, four
yvears in jail.
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According to the police reports, the police first
learned of this case following a call from a local grade
school. The principal reported that there was a possible
incest case at his school after a young girl complained to
him that her father was sleeping with her. The police
spoke with the victim's teacher, who stated that the girl
had come to see him and had started crying. Another girl
who had accompanied her told the teacher that she had some-
thing to tell him but that she was afraid. Finally, the
girl mentioned that since her grandmother had gone to the
hospital, her father had been sleeping with her. Before
the grandmother had been hospitalized, the same thing had
occurred and the grandmother had made her son stop it, but
as soon as she went into the hospital, the activity re-
sumed. The girl reported the same story soon thereafter
to the school principal.

The girl reported to the police that on several dif-
ferent occasions her father nad performed oral and anal
sex uponn her and had forced her to perform oral copulation
on him. When police asked how long the father had been
sleeping with her, she replied "since first grade." She
said it had started when the family had lived in a trailer
and her mother had been working. Since that time, appar-
ently the parents had separated and the girl, her brother,
and their father had gone to live with her grandmother.
Apparently the father left her alone for more than a year,
until the grandmother went back to work. Then the incestu~
ous activity began again. The grandmother discovered it on
one occasion when she came home from work early; the grand-
mother admonished the father and he stcpped his behavior
until the grandmother's hospitalization.

After hearing this story, police officers picked up
her brother and took the girl to a local hospital for exam-
ination. On the same date, the father was notified of the
whereabouts of his children and was told that the police
wanted to talk with him. He was advised of his rights and
agreed to speak with the police. On the same date, a rep-
resentative of the Illinois Department of Children and
Family Services (DCFS) was notified concerning the case.
The State's Attorney's Office also was notified concerning
the case. A hearing was scheduled for the two children on
April 10, 1979 in order to keep the two children away from
the father, and neglect proceedings were instituted regard-
ing the case.

The hospital report indicated that the l0-year-old girl

had been engaged in sexual intercourse recently and that com-
plete examination was impossible because of pain.
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The girl's brother was guestioned regarding knowledge
of sexual contact between his sister and father and he
stated that he never knew of anything happening between the
two. When asked if the father had ever attempted any-
thing sexual with him, he answered that his father was al-
ways good to him and never had tried anything of that na-
ture. Both children were taken to a shelter care home for
temporary placement.

L.C. Eugene Magee came voluntarily to the Juvenile
Bureau of the Peoria Police Department after learning that
his children had been picked up. He was informed of the
allegations against him and was read his rights. He said
that he understood them and agreed to talk with police
about the allegations against him.

Magee told the officers that there was no truth to
what his daughter had claimed. He also mentioned that his
daughter had told these same stories to her grandmother
several years ago but after being confronted with the
stories, had admitted that she had been lying. Upon further
questioning, Magee told the police that he did get into bed
with his daughter "and kissed on her and loved her." Magee
said that this had occurred on April 7th and that it was
the only time that he "had had sexual relations with his
daughter." The police then told him that the daughter al-
leged that sexual relations had occurred on at least four
separate occasions. Magee responded that his daughter must
have been lying about these incidents.

However, the case narrative continues that upon further
questioning the suspect admitted having sexual relations
with his daughter on at least two occasions. Magee described
these sexual relations in detail and stressed that any oral
sex that occurred between them was of his daughter's voli-
tion.

Upon completion of questioning, the suspect was arrested
and charged with aggravated incest and indecent liberties
with a child; bond was set for $50,000. As we have already
mentioned, Magee pled guilty to the indecent liberties
charge. The other charge was dropped and Magee received
the minimum jail term for his offense.

Commission investigators spoke with A/S/A John Barra
regarding this case as well as regarding the Pudney case.
Barra told us that one of the biggest obstacles to the suc-
cessful prosecution of a child molestation case was the
credibility of the child as witness. 1In a case such as this
one, a child's mind could be confused by others in the
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family~-in this case, obviously, by the father, had the
daughter been allowed to return home with him. Barra ad-
mitted to us that there could be changes in sentencing pro-
visions for sex offenses. He mentioned that cases that are
more serious than fondling charges could carry mandatory
prison terms. Barra also told us that another obstacle to
successful prosecution of these cases is the time lag be-
tween the date of the incident and the time of reporting.
In the Magee case, there was little lag, but the daughter
came forward only after repeated assaults by the father.

Barra recommended one change in evidence law. He told
us that statements made to a physician immediately after an
incident occurs are not admissible as evidence because of
the hearsay rule. Barra would like to see this changed,
stating that such declarations by the victim should be as
admissible credible as other evidence permitted under the
hearsay exceptions. We will discuss this issue later in
our report.

Commission investigators also spoke with Sergeant
Lawrence Hammer and Officer James Graham of the Peoria
Police Department regarding both the Hodge and the Magee
cases. Both officers have been on the force for more than
ten years.

Hammer had no complaints about the lengths of sentences
being handed down by the courts, but he felt that offenders
were being "cut loose" too soon. Graham was more critical.
He agreed with Hammer that early release was a problem, but
he also felt that the sentences were not stiff enough.
Graham said that judges tend to look at sex offenders as
being sick rather than criminal. He told us that he ad-
mittedly is hard-nosed on this subject because he sees the
effects these crimes have on the victims.

Both officers agreed that the increase in child moles-
tation reflects an increase in reports duz to greater pub-
lic awareness of the crime, rather than an actual increase
in child molestation incidents. Both officers also agreed
that witnesses having to remain in close proximity to the
offender can be compromised and wished there were a way to
protect such witnesses prior to trial. Both officers re-
ported good rapport with the State's Attorney's Office and
with the local schools. But both were critical of DCFS.
They told our investigators that DCFS caseworkers and super-
visors often do not tell them of molestation cases that they
know of, and that often the police are called into a case
only to learn that DCFS already knew about its occurrence.
They feel that DCFS should be reguired to report to the po~
lice when crimes have been committed.
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Finally, both officers said that the criminal statutes
seem adequate. Increasing the sentencing or making prison
time mandatory might make it more difficult to convict a
person.

Our interview with the judge who handled the Magee
case did not reveal the terms of the plea agreement or the
rationale for the sentence that was finally given.

E. Robert C. Pudney

The third and final case we reviewed from Peoria
County was that of Robert C. Pudney. A brief review of
his criminal arrest history reveals that prior to the 1979
offense we shall discuss here, Pudney had five previous
arrests and convictions, including an attempted rape in
1937, for which he was given 1-5 years in prison; a 1972
charge of contributing to the sexual delinquency of a
child, for which he was given 1 year in prison; and a 1975
conviction for taking indecent liberties with a child, for
which he received 4-6 years in prison but from which he
was paroled in 1977.

Pudney was rearrested on May 29, 1979 for attempted
rape, indecent liberties, and kidnapping. The victims,
both girls, were ages six and eight. Pudney was 64 years
0ld at the time of the incident.

The Peoria Police Department case narrative states
that both victims were out walking when the suspect called
to them and invited them to come over to see his dog. The
victims told the police that they did not know the man, but
that they crossed the street to look at the dog. The man
asked them to come into his house, which they did, at which
time the man took the two of them to the basement. Once
in the basement the man placed them on a table and started
pulling down their pants. One victim stated that at one
point after that, the suspect had his hands down both their
pants at the same time and was fondling them. One of the
victims got off of the table and asked permission to go up-
stairs, which was granted. Once upstairs, she ran from the
house. She was on her way home when she ran into the mother
of the other girl. She told her where her daughter was and
that the suspect would not let her go. The parents of one
of the girls immediately went to the house and banged on
the door in order to get in. There was no response except
for crying coming from inside of the house. When one of the
victims' fathers kicked in the dooi he discovered there was
no floor beyond it and that he could not get into the house.
Finally he went to the front door of the house and the
other victim, crying and hysterical, exited from the front
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door. The father tried to get into the house, but the sus-
pect would not let him and at one point even sent a dog out
after him. Soon thereafter a police officer arrived and
the suspect left the house and tried to run away down an
alley. Several people in the neighborhood pursued him and
the police officer apprehended the suspect.

Police interviews with hospital personnel indicated
that both victims had been sexually molested very recently.
The suspect, identified as Robert C. Pudney, was given his
Miranda rights, which he said he understood. The officers
conducting the questioning thought that the suspect had been
drinking too heavily for a proper questioning and he was
returned to his cell.

Meanwhile the victims were interviewed by the police.
Their stories matched and the police were able to photo-
graph palpable bruises where Pudney allegedly had assaulted
the girls. Soon thereafter Pudney was charged with attempted
rape, indecent liberties with a child, and kidnapping. The
kidnapping charge was changed to aggravated kidnapping and
bond was set at $300,000.

Pudney was found guilty on October 10, 1979 of two
counts of indecent liberties with a child and one count
of aggravated kidnapping. On November 16, 1979, Pudney was
sentenced to 12 years on each count, the sentences to run
concurrently.

A Commission investigator spoke with the mother of one
of the victims after the sentence had been rendered. She
told us that the police had handled the case very well and
that they were quite compassionate when dealing with her
daughter. One of the first things they did was to recom-
mend counseling for her. The mother had not pursued coun-
seling at the time of our December 17, 1979 interview, but
she was looking into its costs. The mother also indicated
that she had no problems being informed about the case,
hearings, or the trial. In each case, either the police
or the State's Attorney's Office called her to inform her.

Her only complaint was that the judges are not doing a
good job of keeping people like Pudney off the streets. She
told us that Pudney's sentence of 12 years was not long
enough.

Finally, Commission investigators interviewed Detective
Dean Dearborn of the Peoria Police Department. Dearborn
was able to share a good deal of general and specific in-
formation with us.
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He told us that repeat offenders are no more numerous
than first-time offenders. He observed that most repeat
offenders with whom he has come in contact commit further
offenses after they have satisfied the terms of either pro-
bation or parole. Dearborn agreed that the reporting of
child molestation has doubled, but that there is not a
doubling of such incidents. Rather, a greater awareness
on the part of the public and a greater willingness to re-
pert the crime accounts for the increase in reports.
Dearborn also said that he has seen an increase in the re-
porting of incest cases and that he sees more and more of
these cases going to trial.

Dearborn told us that he feels our present laws are
adequate. He just thinks that some people aren't using
the laws or don't know about the options available to them
in pursuing a child sex crime case.

Like other Peoria Police Department officers already
mentioned, Dearborn feels that child witnesses are under-
protected. He favors protective custody of some sort to
prevent their testimony from being tainted by family mem-
bers~~obviously, primarily in incest cases. Dearborn also
thought that DCFS should be mandated to report cases of
abuse, of whatever sort, to the police. It is Dearborn's
opinion that the DCFS philosophy is of keeping the family
unit intact "at all costs." As a result, he told us that
he has encountered numerocous cases of child molestation of
which DCFS workers were aware, but which had not been re-
ported to the police. Dearborn told the Commission of one
particularly "bad" case in which he actually felt that DCFS
hampered and impeded the police investigation.

This was an incest case involving a father and daughter.
The case came to the attenticn of the police and DCFS at the
same time. It was decided that DCFS would handle the case
and keep it as an open, active case. A year later the same
charge of incest was lodged with the police. The case did
not go to trial, Dearborn said, because the DCFS caseworker
convinced the victim not to testify. A year after this
occurrence, the girl was again the victim of incest and
was finally removed from the home by the court for her own
protection. Dearborn described the girl as now being a
"mental case."

Dearborn also mentioned an incest case in which a DCFS
caseworker had told the offending father that if he denied
the incident and said that his daughter had lied, he could
not be arrested. Dearborn was able to make several recom-—
mendations for change in the present system involving DCFS:
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he felt that DCFS workers should be trained in interviewing
and interrogation techniques; that they should be better
trained in the laws that relate to child abuse, child neg~
lect, and sex offenses against children; and that they
should be informed, and taught, that the police are not
"the bad guys."

Dearborn agreed with Officer Graham that the courts
often are too lenient. He feels that the penalty provi-
sions are adequate but that the judges are not using the
provisions properly. He would be in agreement that second
and subsequent convictions for same or similar offenses
should carry greater penaities.

Dearborn's final point referred to the Sexually Dan-
gerous Persons Act., He saiu that he did not feel that the
psychiatric counselors at Menard are releasing these in-
dividuals before they are cured, but that no one really
knows how to measure such a cure. There is no barometer.

It was Dearborn's general impression that the Pudney
case had been handled correctly.

F. Frank DePew

The Commission received information from the Champaign
County State's Attorney's Office regarding a child molesta-~
tion case involving Frank DePew. We did not receive police
reports, nor did we conduct interviews in this instance.

We were more interested in the court disposition of the
case and were able to piece together a case narrative from
other documents released to us by the State's Attorney's
Office. In summary, DePew was involved sexually with his own
l5-year~old step-daughter. The indictment consisted of 35
counts of taking indecent liberties with a child, There
were so many counts contained in the indictment because

the State's Attorney's Office decided to indict DePew for
every case of sexual intercourse or deviate sexual activity
that the victim could remember specifically by date., The
victim in this case also stated that DePew was the man who
made her pregnant through his sexual activities with her.
The indictment was filed on December 8, 1978,

Later in December of 1978, DePew was examined by two
psychiatyists. Their records are confidential, but we can
state that one of the psychiatrists found DePew fit to
stand trial and the other found him to be unfit. It was
determined during the investigation of DePew that he had
checked himself into a psychiatric hospital prior to his
arrest, supposedly for control of his wild sexual impulses,
The psychiatric reports shed some light on DePew's sexual
problems but cannot be presented here.
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We received a letter from the State's Attorney's Office
to DePew's attorney indicating that the state would be will-
ing to plea bargain in the case. Basically, the letter
states that 34 of the 35 counts would be completely dropped
if the defendant agreed to plead guilty to the one remaining
count of indecent liberties. The recommended sentence would
then be four years probation with credit for jail time served,
psychiatric counseling arranged by the probation department,
and agreement with a permanent protective order forbidding
him contact with his step-~daughter.

DePew's attorney advised his client not to accept the
offer and then filed a motion to withdraw as counsel, stat-
ing in his motion that it was his belief that the defendant
does not need a lawyer to plead guilty to a charge, that
psychiatrists have indicated that the defendant is legally
insane when committing acts of a sexual nature and that
therefore a probation revocation in the near future would
be likely, and that the defendant is not guilty of any of
the 35 counts by reason of insanity.

On March 5, 1979, the defendant pled guilty to one
count of indecent liberties; all other counts were dis-
missed. The defendant was sentenced to four years pro-
bation and 80 days with credit for time served; payment of
court costs; a condition that he obtain medical counseling
arranged by the Champaign County Probation Office; and agree-
ment with a permanent protective order involving his step-
daughter.

In August of 1980, we contacted DePew's probation of-
ficer to determine whether, indeed, there had occurred a
probation revocation. The probation officer told us that
DePew has been functioning well on probation. The probation
officer is in "frequent contact" with DePew and, to the best
of his knowledge, DePew has not been rearrested. DePew was
involved in professional counseling for a year and apparently
remains in some sort of part-time counseling on a limited
basis. Finally, DePew has obeyed the protective order.

This case is interesting primarily because it illus-
trates how a charge is handled differently from jurisdic-
tion to jurisdiction and from case to case. The reader can
compare the sentence rendered in DePew's case with some of
the sentences rendered in Peoria. Later in this report, we
shall discuss the issue of judicial discretion and sentenc-
ing and analyze the issue from several different angles.
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G. John White

NOTE: The name John White is fictitious. We are un-
able to use this offender's real name for reasons that will
soon become apparent.

As part of our analysis of the criminal justice re-
sponse to sex crimes against children, the Commission at-
tempted to analyze every issue that might present itself
in the long and involved criminal justice spectrum. One of
the issues that we came across is an order that a judge has
within his discretion to make, that of agreeing to sustain
a motion to vacate the judgment. Simply put, this means that
the judge would agree that if the terms of his sentence are
met by a defendant, on a certain date the judgment (con-
viction) made by the judge would be completely set aside,
as though the conviction never had occurred.

A further reason that such a motion is interesting has
to do with Illinois law dealing with the expungement of
arrest records. Under our law, an arrest record that does
not result in a conviction can be expunged at any time
upon a motion by the suspect in a police case. If one is
picked up for littering and arrested, but the case never
comes to court, a person can present a motion in court to
have all identifying information being held by the police
returned to the alleged offender. A conviction in such a
case would mean that the police have the ability to retain
any arrest or investigative information relative to that
conviction forever. Information relative to a conviction
normally cannot be expunged.

This information came into play in the case of a man
whom we will call John White.

On May 8, 1978, John White was arrested by officers of
the Chicago Police Department and charged with two counts
of violating the Illinois child pornography statute. White
was specifically charged with the following offenses:
Soliciting a minor under the age of 16 to appear in child
pornography; exhibition of child pornography: and contribut-
ing to the sexual delinquency of a minor. The last two
charges were stricken-on-leave-to-reinstate. White was
found guilty of the remaining charge on June 16, 1978, and
was sentenced by Cook County Circuit Court Judge John
Reynolds to 18 months' probation. Part of the plea agree-
ment to which Assistant State's Attorney James Keil agreed
was a stipulation that the state would not oppose any motion
to vacate the judgment of guilt pending satisfactory com-
pletion of probation. Defense attorney Dean Wolfson was
responsible for negotiating this plea agreement with Klein.
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Judge Reynolds stipulated that if White did not violate his
probation during the 18-month period, then the conviction
of guilt would be vacated, and that is what happened. On
December 17, 1979, the motion to vacate the judgment was
sustained.

This decision left White free to initiate proceedings
to expunge his arrest record, which he did, In effect,
White has not been convicted of a crime. Furthermore,
should White become a suspect in a similar crime in the
future, the police would have no way of knowing anything
of his prior criminal history, because the records would
indicate that he has no prior criminal history.

Commission lawyers were able to examine White's peti-
tion, filed on February 21, 1980, The petition was signed
by the presiding judge of the Criminal Court, Judge Richard
J. Fitzgerald. We were told by the clerk at the Criminal
Court that criminal court files which are the subjects of
orders of expungement are not open to public inspection.
The clerk also told us that expungement orders developed
following sustained motions to vacate judgments, as in
White's case, are unusual. We thought that it might be
useful to include the actual proscriptions detailed on an
expungement order. The following information would be
found on any blank expungement order:

It Is Hereby Ordered:

That pursuant to the authority grantad to the Court,
the arrest of which took place
on is hereby expunged and null and
void ab initio and the Police Department of the

¢ its Police Chief, agents, servants,
employees and assigns, be and \..ey are hereby ordered
to forthwith expunge from their records and from the
records of any other agency who may have received such
information, from, by or through them, all records of
any kind whatsoever relating to sald arrest and to re-
turn to any and all original,
facsimiles or copies of fingerprints, photographs ox
other means of identification taken from him by
reason of or as a result of the aforesald arrest,

The Petition to Expunge, presented by attorney Jay I.
Messinger, states that "...the Defendant was discharged and
made free of conviction."

Commission investigators and legal counsel spoke with
several individuals with regard to White's case; it should
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be clear by now that we have created a fictitious name for
this individual because of the conviction discharge and
subsequent successful expungement of arrest.

Daniel Leonardi, Probation Supervisor for the 4th Dis-
trict and the supervisor in charge of the White probation
material, told us that we would have to obtain a court order
to obtain the release of the White file.

Assistant State's Attorney Klein told us that he could
remember nothing about the White case. When questioned fur-
ther, he said that he handles hundreds of cases like this
and told us that there was "nothing special about this case."
Klein was able to remember the case well enough, though, to
tell us that the Special Prosecutions Department did not
handle the White case because "Special Prosecutions wouldn't
touch the [White] case."™ When asked why they would not,
Klein said that he couldn't remember.

After the interview with Klein, Commission investigators
stopped in the Special Prosecutions Office. There they
learned that a motion to vacate a judgment is highly unusual.
When asked how often he had been involved in or even had
heard of such an arrangement, Klein said "only in the [White]
case."

Commission investigators also spoke with Judge Reynolds.
Judge Reynolds refused to answer any questions about this
case unless he had the case file before him at the time of
the interview. After one of our attorneys synopsized the
case for him, he still said he couldn't answer any questions
because he could not remember the case. Nevertheless, dur-
ing the course of this interview, Judge Reynolds remarked
about the man we are calling John White that maybe he had
been a young kid. "Maybe he wanted to be a priest or a
fireman or a policeman," apparently referring to his agree-
ment to the motion to vacate the judgment. Judge Reynolds
also told us that an arrangement such as the one he made
to vacate a judgment was "very, very, very, very unusual.!" He
told us that the special circumstances regarding the White
case would have been presented to him in his chambers by
the defense counsel and the assistant state's attorney, but
that in any case, the circumstances would have had to have
been extraordinary for k'm to sustain such a motion. In
spite of that admission, Judge Reynolds told us he couldn't
remember what the circumstances were.

Finally, Judge Reynolds suggested that we bring in our
entire file on White and he would agree to a joint meeting
with Dean Wolfson and James Klein. At that time, with the
file before them, they would be willing to answer our ques-
tions.
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H. Walter J. Raleta

A portion of a Chicago Tribune story about Walter J.
Kaleta follows:

A Southwest Side man with a recoxrd of child molestation
has been arrested and charged with aggravated kidnapping
and taking indecent liberties with the 1l0-year old daughter
of a Chicago policeman.

Police gald Kaleta, known as the "candy man" because he
offered candy to his victims, has a record of child moles-
tations dating to 1956, when he was placed on a year's
court supervision on a charge of contributing to the
sexual delinguency of a child.

He has been convicted of child molestation six times
since then and, with one exception, had been placed on
probation or under court supervision after each convic-
tion. In 1961, he was sentenced to 45 days in the House
of Correction for contributing to the sexual delinguency
of two girls, age 7 and 10.

Of all of the child molesters the Commission loocked at,
Kaleta has the greatest number of repeat offenses., In exam-
ining cases involving his sexual activity with young chil-
dren, we tried to determine why he had been arrested and
even convicted so many times without serving appreciable
jail time, receiving psychiatric counseling, or being ad-
judicated a Sexually Dangerous Person. Not all of these
questions have been answered, but we have determined most
of the facts of the cases involving Kaleta.

A brief review of Kaleta's arrest history reveals an
unbelievable number of incidents in which Kaleta was in-
volved or was alleged to have been involved. The Tribune
story above mentions that Kaleta first was involved in
child molestation in 1956. The arrest sheets we examined
begin with 1961. And the criminal history information
given us by the Illinois Department of Law Enforcement lists
his first arrest as occurring in 1965.

Commission investigators did extensive field work to
find other possible arrests of Kaleta, and we have compiled
information from police departments, primarily in the sub-
urban Chicago area, concerning incidents that date back to
April 25, 1962. The vast majority of these arrests involve
minor charges, including disorderly conduct, public indecency,
indecent solicitation of a child, fleeing police, and con-
tributing to the sexual delinguency of a child. These




charges are only relatively minor, however. Kaleta also

was charged with several counts of taking indecent liberties
with a child, several instances of parole violations, and at
least one count of aggravated kidnapping. Obviously, how-
ever, the more serious charges either were dismissed or
Kaleta was allowed to plead down to misdemeanors, if the
Tribune story is accurate in describing Kaleta's sentencing
history, and it is.

Commission investigators concentrated on descriptions of
past incidents and also heavily pursued the 1979 incidents
alluded to in the newspaper story. We will present what we
found in both areas below.

As mentioned, Kaleta's earliest arrest about which we
have developed extensive information was the April 25, 1962
arrest. Kaleta was identified as the person who had "annoyed
a child" somewhere in Chicago. On June 14, 1962, Kaleta was
sentenced to three years' probation for contributing to the
sexual delinquency of a child.

Kaleta was rearrested on May 3, 1962 after being identi~
fied by the victim of an act of indecent exposure. Kaleta
was charged with public indecency and on the same date that
he received three years' probation (in the case described
above), the charge was stricken-on-leave-to-reinstate.

Raleta was rearrested on October 18, 1962, and charged
with taking indecent liberties with a child. On November
28, 1962, Kaleta was placed on one year's court supervision
on a reduced charge of contributing to the delinguency of a
minoxr.

Kaleta was rearrested on May 23, 1963, and charged with
contributing to the delinquency of a minor. On June 11, 1963,
the charge was dismissed.

Kaleta was rearrested on August 22, 1964, by the River-
side Police Department. According to case reports, two ten-
year—old girls were approached by a man who wanted them to
show him where he could buy some safety pins. He also wanted
them to show him a place where he could pin up his pants,
which he told them he had toxrn. The girls led Kaleta, who
was in the car, to a nearby vacant lot where they noticed
that his pants were pulled down and a towel was draped over
his legs. He then asked the girls to get into his car and
rub his legs for him. At that suggestion, the girls became
frightened and ran away.
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Following this incident, Kaleta was charged with in-
decent solicitation of a child. The case was not prosecuted
on the stipulation that the defendant continue psychiatric
treatment that supposedly he was receiving at the time of
the incident.

Kaleta was rearrested on January 27, 1965, by the Oak
Park Police when he enticed a young girl into a hallway where
he supposedly wanted to repair a rip in his trousers. Kaleta
was charged with disorderly conduct, but only after two 1ll-
year-old girls told the police that they were approached by
the same man on February 6, 1965. The man told the girls he
had a rip in his pants and had one victim walk in front of
him and one behind. The victims refused to go into a hall-
way with the suspect. Kaleta was arrested the same day with
regard to both incidents. He was then charged with two
counts of disorderly conduct. Kaleta admitted to police
that he was on one year's probation stemming from an inci-
dent that had occurred in Chicago. His bond was set at $200.
On March 15, 1965, Kaleta's attorney told the judge that his
client was on probation and was then receiving psychiatric
care. Kaleta was found guilty on that date and fined $25
plus court costs.

Kaleta was rearrested on June 12, 1965, by the Chicago
police after exposing himself to a 1l0-year-old girl in an
alley. Kaleta was charged with both public indecency and
disorie.; ly conduct. On October 4, 1965, he was sentenced
to three years' probation, which was to run until October 5,
1968.

On June 22, 1965, two girls aged 9 and 1l reported to
the Oak Park police that they had been approached by a man
who asked them if they had a safety pin to fix the zipper
on his pants. The children said that he pulled them into
an alley, they gave him a safety pin, which he did not use,
and he began talking to the children about how they were
standing--he thought that he could teach them how to be ballet
dancers.

On June 24, 1965, Kaleta was rearrested and charged
with disorderly conduct. Bond was set for $500. Allegedly,
Kaleta admitted the offense, stating that he was to appear
in a Chicago court on the date of this most recent arrest
for a similar prior incident, that he had stopped seeing his
psychiatrist and that he knew he needed help to stop doing
"these things." Kaleta had just finished serving a threew
year probationary term on June 15, 1965 for contributing
to the delinguency of a child.
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On November 1, 1965, Kaleta was found guilty and as-
sessed a fine of $20 plus court costs.

On November 8, 1965, Walter Kaleta was identified by a
20~year~old woman as the man who had exposed himself to her
on that same evening. Kaleta was arrested following another
line-up on November 23. KXaleta requested a continuance on
this case on January 3, 1966; on January 31, 1966, Kaleta
requested a jury trial and the trial date was set for April
11, 1966. On that date the judge found Kaleta not guilty.
He had an alibi for his whereabouts on the evening of the
incident. Mentioned in the case report information was a
notation that Kaleta was on probation until 1968.

On November 20, 1965, two girls, aged 13 and 12, were
stopped in Oak Park by a man later identified as Walter
Kaleta. The victims told police that Kaleta asked them:
"Do you have any safety pins or bobby pins, or are there
any stores around here that I can go to, to get some? Are
there any drug stores around here also?" The man told them
that his trousers were ripped. One of the girls gave the
man a bobby pin and the girls began to walk away, with
Kaleta following several steps behind. When they reached a
nearby alley, he asked the girls to wait while he fixed his
pants. Then he asked one of the girls to come into the
hallway with him while the other was to stay outside to
tell him if anyone was coming. Kaleta asked the girl to
remove her thigh-length stocking and to act as if she had
something caught in her shoe if anyone approached them.
Apparently she did as she was told. Then after several
minutes Kaleta exited the hallway, stopping to shake both
girls' hands, telling them that the next time he saw them
he would buy them both a soda.

On November 24, 1965, the mother of one of the girls
spoke to a neighbor, who complained that her daughter had
been involved in a similar incident. She then called the
police department to make a report. One of the two girls
identified Kaleta from a photograph, and a complaint charg-
ing Kaleta with disorderly conduct was drawn up, setting
bond at $500. Kaleta was apprehended the same night, when
he posted the required 10% bond. A court date was set for
January 3, 1966. In this case, as in the previous one,
Kaleta was first granted a continuance, then requested a
jury trial. The trial date was set for April 11, 1966. At
trial, Kaleta, who was represented by Dean Wolfson, was found
guilty of disorderly conduct and was fined $500.

On November 22, 1965, two girls, aged 7 and 10, told

their parents that they were bothered by a man driving around
in a yellow car in Oak Park. One of the girls reported that
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the man in the c¢ar followed her into the local public library
and also followed her when she left. One of the girls also
reported that the same man drove his car up onto a driveway
in such a manner as to block her path. On November 23, one
of the victims' fathers signed a complaint, and on the same
date Walter Kaleta came to the police station after learn-
ing that a complaint had been signed. From what Commission
investigators can determine, Kaleta was being charged with
so many counts of disorderly conduct arising from so many
different arrests and incidents that it is difficult to
distinguish one case from another. At least one of these
charges was dropped and apparently Kaleta was found guilty
of a separate count of disorderly conduct that already had
been filed.

In November of 1979, Commission investigators received
a packet of materials from the Madison, Wisconsin, Police
Department. Included in the packet were case summaries of
incidents involving Walter Kaleta in that town. The first
incident listed occurred November 30, 1965. An ll-year-old
girl was approached by a man in a car as she walked home
from school. The man wanted the girl to drive with him to
the nearest service station so that he could obtain a map
of the city. She agreed, and upon arrival at the service
station the man asked the girl if she had ever taken ballet
lessons. She admitted that she had and the man asked her
to remove her shoes and knee-high stockings. She told him
that he was "nuts" and he told her that he had seen two
girls do the same thing for him some time earlier, but while
his pants were ripped. Apparently the girl thought that
she was driving around with a real mental case, but by this
time +the man was holding the girl by the shoulder. When
she reached down to open the car door, she found that it was
locked. When she next looked up, the man had exposed him-
self and forced the girl to masturbate him. He tried to
hug the victim and then drove the girl back to where he had
picked her up.

Walter Kaleta was arrested the same day and questioned.
The police said that he admitted the offense and volunteered.
to police that he had been arrested twice before, but in
Illinois and for disorderly conduct. He also told them
that he had been ordered to seek psychiatric help and was
at that time in therapy. On November 30, 1965, Kaleta was
charged with enticing a child for immoral purposes; he was
arraigned the same day and pled not guilty. Bail was set at
$1,500 cash or $3,000 in property. A preliminary hearing
was set for December 8, 1965. On April 28, 1966, Kaleta was
committed, pursuant to a court order, to the Wisconsin State
Prison at Waupun, Wisconsin for a 60-day pre-sentence in-
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vestigation. Following this commitment, Kaleta was sen~-
tenced on September 19, 1966. The judge sentenced Kaleta
to an indeterminate sentence at Waupun State Prison where
he was to be treated in a special sex deviate program.
Kaleta was not to be released until such time that prison
officials felt he had been cured.

According to Chicago Police Department records, Kaleta
was parolled to Chicago from Wisconsin on July 16, 1969,
after serving two years and nine months. On December 4,
1970, Kaleta was arrested for a parole violation and turned
over to Wisconsin authorities. On November 15, 1972, Kaleta
was released from parole.

On December 13, 1965, Walter Kaleta was arrested by
the Evanston Police and charged with disorderly conduct.
At the time he was apprehended he was speaking with a young
girl, aged 13. Allegedly he was asking her the following
gquestions:

Do you know where a drug store is?
Do you have a purse?
Do you have any pins?

On Januwary 28, 1966, the charge of disorderly conduct was
discharged and Kaleta was found guilty of "driving under
suspension." On February 17, 1966, he was sentenced to one
year's probation with the stipulation that he continue to seek
psychiatric care and that he stay out of Evanston.

The Commission followed up on this incident and called
Evanston police regarding it. Apparently the police, at
that time, had assembled police reports from other juris-
dictions in an attempt to consider handling Kaleta as a
Sexually Dangerous Person. The police also contacted the
Cook County Probation Department to advise them of Kaleta's
activities.

On May 22, 1970, a man later identified as Walter J.
Kaleta approached two l2-year-old girls in Oak Park. He
asked where the nearest alley was and the girls took him to
it. At this point the man gave the girls a c¢amera and had
them take pictures of each other. After a few pictures the
girls tried to leave, but Kaleta stopped them, telling one
that "you make a sexy model," and asking her to let him
take a few pictures of her lying on the ground. When the
girls told the man that they had to leave, they noticed
that he was rubbing his penis and had started to unbutton
his pants. Because the man never did expose himself or
touch either girl, the police decided the only charge that
could be brought was disorderly conduct.
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Kaleta was picked up two days later and charged with
the offense. His first court appearance was set for July
13, 13970. Kaleta failed to attend the hearing, his counsel
explaining that he could not appear because he had been
arrested on a previous charge to which he was attending.
The attorney provided the judge with a writ releasing him
from the Cook County Jail and placing him under psychiatric
care for the next two weeks. A psychiatric report was to
be furnished by the 27th of July.

On July 27, Kaleta appeared in court in Oak Park.
Kaleta stated that he was in custody at Cook County Jail,
serving six months for contributing to the sexual delin-
quency of a child, for which he had been sentenced two
weeks earlier. The case was continued until August 24,
1970, at which time Raleta requested a jury trial. The
trial date was set for October 7, in Cicero.

On that date Kaleta appeared in court to face four con-
solidated charges, two counts of disorderly conduct from the
incident described immediately above, and two charges of
public indecency. (The latter charges occurred after Kaleta
took photographs of two ll-year-old girls in an alley in
Oak Park; following the "photo session," Kaleta apparently
began masturbating himself, at which time the girls left
the area and told their mothers what had occurred. Kaleta
turned himself in on June 14, 1970, and posted 10% of the
$1,000 bond set for the offenses.) At the trial, it was
revealed that Kaleta was at that time serving a 6-month term
in Cook County Jail following a conviction for contributing
to the sexual delinquency of a minor and that, further, he
had a "hold" placed on him for a violation of parole from
Wisconsin.

The public indecency charges were stricken~on~leave-to-
reinstate and the defendant pled guilty to the two charges
of disorderly conduct. Kaleta was fined $125 plus $10 court
costs on each charge.

On August 3, 1975, a man driving a car stopped three
Elmhurst girls, aged 7 to 12, twice in one afternoon to ask
them directions on how to get to the local public swimming
pool. On the second occasion the man asked the l2-year-old
to come closer to the car because he didn't want anyone else
to hear what he had to say. Instead she backed away. The
girls still gave the man directions and the man drove away.
The police determined that there was not evidence that a
crime had been committed. The car was discovered to be
registered to Walter J. Kaleta.
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On August 9, 1975, two girls standing at the York Com-
mons Pool in Elmhurst were approached by a man who appeared
to have a hole in the front of his swimming suit, between
the legs. The girls laughed about it and shortly thereafter
the man approached, saying tha% his name was "Joe." He then
asked the girls to accompany H.1a outside to his car, so that
they could stand guard while he got dressed. He asked one
of the girls to sit in the car +to watch for passersby from
that vantage point and he wanted the other girl to remain in
the play area, some distance from the car. The first girl
followed the man's instructions and the second girl also
complied, but she frequently came back to the car. When
she did so, the man, who was completely undressed, gave the
first girl money to give to the other girl so that she would
go away and buy something to eat. The man then lay down
on top of the girl in the car, where he remained momentar-
ily. Shortly thereafter he got up, got dressed, and said he
wanted to go look for the second girl. The man walked with
the girls to a public phone, which the first girl used to
call her father for a ride, bought a can of soda pop, and
drove away.

On August 15, 1975, Walter RKaleta was apprehended.
During police questioning, Kaleta admitted that he had
asked the two girls for directions, had the first girl
fondle him in the car, and had approached other girls in
Elmhurst for other purposes, i.e., for safety pins.
Kaleta was charged with taking indecent liberties with a
child. After five continuances, the case was dismissed.

A Commission investigator spoke with the investigator
who had handled the case, wondering why the case had been
lost. He replied that the witness, who was only eight
vears 0ld, had broken down on the stand and that her parents
had refused to allow her to continue. The investigator re-
membered Kaleta and told us that Kaleta had mentioned to
him that he knew he needed help and that he had a daughter
of his own, whom he d4id not want to have to go through ex-
periences that the other girls had.

On June 27, 1977, in Chicago, four children in addition
to Walter Kaleta's daughter drove with him to a local ice-
cream parlor. On the ride home, Kaleta placed the one boy
in the group and his own daughter in the back seat, and ar-
ranged the other three girls next to him in the front. He
had bought them all ice-cream and began to tuck napkins in
their laps. During the ride home Kaleta allegedly unzipped
his pants, removed his penis and rubbed it on one girl's
leg. The girl later told police that Kaleta demanded a
kiss in exchange for the ice-cream. He also told the girl
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that he loved her. She told police that though she told
Kaleta to stop what he was doing, and though she tried to
move closer to the other girls, Kaleta continued to rub his
penis on her leg until they reached an alley near their
homes, when he zipped up his pants.

Kaleta was called to the police station and voluntarily
came in. He told police that he felt embarrassed about the
incident and that he was seeking psychiatric care. He told
police that he hoped thes parents were not signing complaints
against him. Kaleta was charged with three counts of con-
tributing to the sexual delinquency of a minor. He pled
guilty and was given one year probation and one year of
weekends in jail.

In this last case, Commission investigators contacted
the victim's mother and one of the Chicago police officers
assigned to handle the case. Because the Commission had
received little more than case history information, we de-
cided to examine several cases in more depth. This was im-
possible in cases dating back many years. We wanted to
elicit the different reactions that individuals involved in
the cases would have when presented with similar questions.

In a February 25, 1980 interview, the mother of Walter
Kaleta's victim as described in the case immediately above
spoke with Commission investigators. She told us that on
Sunday, June 27, 1977, she gave her children permission to
go with Kaleta to get some ice cream. She said they were
given permission to be gone 45 minutes but they were really
gone for 2% hours. When the children arrived home they
reported the incident that we have described above. The
mother of the young victim said that it was hard for her to
believe that this had happened because she considered Kaleta
to be a very articulate, nice man. However, she told us
that she had herself been molested as a child and she re-
called how upset she had been when her own mother had re-
fused to believe her. Because of her own personal history,
she never challenged her children's story. Still, the
mother was mixed up. She was unsure what to do about the
incident. She didn't want her children to enter the criminal
justice system because of possible negative effects it might
have had on them. She finally decided to confront Kaleta
herself in her own home. When she did so, he claimed that
he did not know what he could have done to make the children
think he ever had participated in such an activity.

The day after the incident allegedly occurred, the

mother spoke with a friend who happened to be a police
officer about the incident. This person said that the in-
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cident should be reported and that the police have sensi-
tive officers trained to handle such cases. Finally, after
gquestioning her children more extensively, on Wednesday,
June 30, 1977, she called the police and the initial report
was taken. On Saturday, July 9, the mother went to Area 6
Homicide/Sex headquarters to speak with an investigator.

The investigator weighed the possible charges that they
could go for. At this meeting the victim's mother requested
that the police not arrest him in front of his own daughter.
The investigator responded with the information that Kaleta
was a repeat offender and that she thought it likely he had
been arrested in front of the daughter before.

During the course of the police investigation, the
mother of the victim learned that another neighbor's child
had allegedly been sexually molested by Kaleta as well.

The other mother did not want her daughter to have to testify
but finally agreed.

The case was continued several times, once because
Kaleta arrived late and claimed to have no attorney, and
once because Kaleta's lawyer waen't ready with his case.

In September of 1977, the case transferred courtrooms, going
to the Traffic Court building, where a new assistant state's
attorney was given the case--"dumped in her lap," according
to the mother we interviewed. At this time Kaleta had been
charged with several counts of a misdemeanor, but the new
A/S/A, Margaret Frossard, wanted to consider upgrading the
charge to a felony. Frossard told the mother that in order
to do so, however, the two cases would have to be combined,
that the grand jury would have to consider the facts, and
that if the other girl were considered incompetent as a
witness, the entire charge would be thrown out. Frossard
claimed that there was no way to separate the two cases and
that both should go to felony court.

The final decision to transfer was left up to the wit-
nesses. They were informed what the stipulations of a likely
plea agreement would be--two years!' probation--and the mother
of the victim decided to accept the plea agreement. On
September 30, 1977, Judge John F. Reynolds called the case
and sentenced Kaleta to two years' probation and weekends in
jail for one year. At the conclusion of the proceeding,
the judge asked this victim's mother how she could be satis-
fied with such a light sentence, given the circumstances of
the crime. The judge allegedly said something to the effect
of, "If you had stuck to your guns we could have done more."

A Commission investigator asked the mother that if that

was how the judge felt, why hadn't he sentenced Kaleta to the
maximum sentence available to him (one year in jail)? She
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responded that it was her impression the judge didn't want
to impair Kaleta's ability to make money to support his
family. She said that Kaleta, according to court order,
was supposed to report to a psychiatrist twice a week and
also report to his probation officer twice a week. Thus,
with weekends spent in jail, Kaleta theoretically would be
very unlikely to continue his aberrant behavior.

On June 7, 1979, the children of this interviewee told
her that they saw Kaleta's photograph on television. Ap-
parently he had just been arrested for still another child
molestation. This made the mother become curious about how
Kaleta had been spending his probationary time. As a re-
sult, she made several inquiries and learned that the po-
lice had incorrectly recorded his probation time as one
year; that he had gone to court in May, 1978, and had his
sentence reduced; and that there was no record of Kaleta's
having spent any weekends in jail. This last piece of in-
formation was obtained from an investigator for the news
media team.

The mother then spoke with Kaleta's probation officer.
He told her that Kaleta, according to his records, had
spent every weekend required in jail through May when his
sentence had indeed been reduced. He said that it was not
his responsibility to notify her when such a proceeding
occurred. The mother was completely distraught upon learn-
ing that Kaleta had been discharged early. She was certain
that, with his proven history, he would be victimizing other
children. She told us that, "It took a lot physically and
mentally to go into court the first time. It was living
hell, because I sent my children with that man."

The woman with whom we spoke also mentioned that she
had called DCFS to express her concern about Kaleta's daughter.
She told us that the woman with whom she spoke at DCFS told
her that if she had not personally seen the child being abused
by Kaleta,; the Department could not investigate the case.

The victim's mother told us that she felt that, over-
all, the police, state's attorneys, and the judge all did
a good job on the case.

When we spoke again to this woman, she had a suggested
recommendation for us. She would like to see something done
to keep children, that is, child victims, out of the court-
room environment in Cook County. Ideally, she would like to
see a closed court, which she admitted was an impossibility.
Her second preference would be for a special courtroom for
child victims. She mentioned how A/S/A Frossard had made
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it a point to keep the children in her daughter's case in
the chambers and not in the courtroom itself prior to hear-
ings. She considered it very thoughtful and sensitive and
would like to see something more formalized take place to
protect child wvictims in such cases.

Finally, in regard to the above case, Commission in-
vastigators spoke with Barbara I.. Valenti (formerly Barbara
Gladden), a Chicago Police Department investigator assigned
to the North Side Sex Investigations Unit. Valenti handled
the case described in detail above. Our primary concern in
speaking with her was to determine why Kaleta was charged
with the contributing charge, a misdemeanor, when it seemed
that the offense contained elements that would have made it
classifiable as an indecent liberties charge, a felony.

Valenti seemed to recall that the problem was due to
the lapse in time between the occurrence and the reporting
to the police. Obviously, physical evidence would be im-
possible to collect after a lapse of ten days; Valenti men-
tioned that some assistant state's attorneys hesitate to
charge a felony when such a time lapse occurs. Valenti
told us that an experienced investigator will attempt to
guide the A/S/A regarding the proper charge to file and that
she, Valenti, would accept responsibility for the filing of
a misdemeanor. As she recalled the case, she never spoke
with felony review and decided to try to go with the mis-
demeanor charges. She mentioned that she knew that often
a suspect will plead guilty to a misdemeanor, eliminating
the need for the victim to testify. She also told us that
in Cook County there is a "rule of thumb" that unless there
is sexual intercourse or Jdeviate sexual assault, the prose-
cution will not proceed with an indecent liberties charge.

Valenti also said that when proceeding with a felony
charge, it could take six months to two years before a
trial actually would begin. She pointed out that this makes
using a child victim precarious. Moreover, the families
of molested children often want to try to put the molesta-
tion behind them and not have to resurrect their thoughts
and feelings about the incident constantly. She told us
that some therapists instruct families not to pursue prose-
cution because it will be psychologically detrimental to a
victim's readjustment after the molestation incident.

Valenti told us that her opinions are based or. her work
as a youth officer, investigator for Homicide/Sex, and her
then current (March, 1980) assignment in the Sex Investiga-
tions Unit (SIU). She described SIU for the Commission be-
cause it is germane to our investigation.
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At the time of our interview, there were 24 SIU in-
vestigators on the north side and 24 on the south side of
Chicago. These units handle any crime involving sex. Pre-
viously, these crimes were handled by Homicide/Sex. Valenti
thought that the new units work well, because the investiga-
tors assigned want to handle sex cases and are not only
interested in the more glamorous homicide investigations.
She said that SIU investigators have been involved in de-
veloping crime patterns and have received training in psy-
chology so that they will know how to handle emotionally
distraught victims and families of victims of sex crimes,

One very interesting observation that Valenti made was
that witnesses between the ages of five and eight often make
better witnesses than older children. She said that they
usually are very matter-of-fact about an incident. When
children get a little older, she said, they begin to develop
guilt and become more emotional about an incident.

Valenti was able to shed some light on the change of
courtrooms. She said that the case was moved from mis-
demeanor court to a court at Belmont and Western Avenues
in Chicago; she described the move as a defense maneuver
intended to try to wear the victim out. She thought the
defense would try to request as many continuances as pos-
sible until the victim/witness would stop coming to court
and the defense would at that time say they were ready for
trial.

Valenti also told us that all sex offenses that are
felonies go to Judge Maurice Pompey's courtroom at 26th
Street and California Boulevard fcr a preliminary hearing.
Valenti had high praise for Judge Pompey, explaining that
he took the time to understand and "relate" to children who
had been involved in sex crime.

Valenti was able to shed light on this incident and
also provide us with useful general information, some of
which we shall return to later in this report, particularly
Judge Pompey's role in the handling of child sex offenses.

The next incident allegedly involving Walter Kaleta
which we looked at occurred August 24, 1978, and involved
three Naperville girls between the ages of nine and eleven.
This time one of the girls reported that she had met a man
near a local market. He was looking for someone to buy some
safety pins for him because his pants had been ripped. She
bought some for him with his money and then left. Several
days later, the same man reappeared in the neighborhood.

He spoke with the same girl, telling her and her friends
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that he was trying to find a home to buy in the area. After
the girl gave him some information on homes that might be
for sale in the area, the man told her he wanted to buy her
some ice-cream in thanks for what she had done for him.

The girl declined.

Several days later, on August 24, the man returned and
offered the girl and some of her friends ice~cream again.
This time they accepted his invitation. Police were able
to check the registration on the car and learned that it
belonged to Walter Kaleta. The Naperville police also
learned of the extent of Kaleta's criminal record. The
police determined that Kaleta was receiving mail through
someone else in an unincorporated area near Naperville.
Though the police spoke with the state's attorney's office
regarding an arrest, they were advised that no felony had
been committed and a warrant would not be authorized. When
police officers spoke with David Deenihan, Kaleta's proba-
tion officer in Cook County, they were told that Kaleta had
not missed a meeting with him and that Kaleta was "very
cool and showed no signs of being under any pressure."
Deenihan went on to say that, overall, "if Kaleta presents
himself on the street as he does in the office, you never
would suspect hewas the suspect in sex cases involving
small children. In fact, you think he would be the great-
est guy in the world and would love to have such a person
as your next-door neighbor."

No arrest was made with regard to this incident. While
it was under investigation, another incident occurred, this
one involving a l0-year-old Naperville girl. On September
6, 1978, late in the afternoon, the victim was approached
by a man in a car who blocked her way on the sidewalk. The
suspect involved asked the girl where a nearby street was
and, upon being told, left, saying he would see her again
in a couple of minutes. The man did indeed return several
minutes later. He walked up to the girl and told her not
to tell anyone, but he had ripped his pants. He asked her
if she knew where he could buy some safety pins and the
girl replied that she would go home and get some for him
from her mother. He told her not to do that. At this time,
a friend of the victim approached and asked her to leave
with her. The man told the first girl not to leave, and
her friend left alone. After the friend left, the suspect
told the girl that she had beautiful legs. He asked the
girl to stand "sexy" and to move around a little while she
straddled her bicycle. He pulled a blanket from the car
seat over his crotch and moved his hands around under the
blanket, according to the victim. She told police that she
was not watching the blanket closely while this occurred.
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The Naperville police engaged in an extensive follow-
up investigation. The victim picked the suspect out of a
photo line-up and the suspect was determined to be Walter
Kaleta. On September 8, 1978, a warrant was prepared charg-
ing Kaleta with indecent solicitation of a child. ZXaleta
was apprehended by the Chicago police the next day. He
posted bond after being taken to the DuPage County Jail.

Naperville police reports indicate that the DuPage
County State's Attorney's Office, at that time, was inter-
ested in pursuing disposition of the case under the Sexually
Dangerous Persons Act. There was no disposition of this
arrest; when we called Thomas Callum, First Assistant State's
Attorney of DuPage County, on April 1, 1980, he told us that
the Sexually Dangerous Persons petition had been withdrawn.
The petition was withdrawn following Kaleta's conviction
under charges which we shall review in a moment. The stipu-
lation for withdrawal of the petition was that Kaleta receive
at least 10 years' jail time for charges filed in Cook County;
when Kaleta received 10% years, the petition was withdrawn.
Callum also told us that the misdemeanor charge from Naperville,
upon which the petition was based, had not been prosecuted.

Apparently Kaleta was arrested again on November 18,
1978. He was charged with two counts of public indecency
after he exposed himself to two Chicago girls. When we in=-
terviewed the mother of the victims a little more than a year
after the arrest, she told us that the case had been con-
tinued a number of times and that she did not really know
exactly what had happened regarding it. She told us that
she spoke only once to an assistant state's attorney re-
garding the case and that she has never heard from the po-
lice department regarding court appearances. When the mother
read a newspaper article dated June 9, 1979, which reported
Kaleta's arrest for molesting a Chicago policeman's daughter,
she went down to the station to find out why Kaleta was still
"on the streets.”" She told us that she was not given an an-
swer. She was simply told that Kaleta had been rearrested.

Still, the only complaint that she had was that neither
the police noxr the State's Attorney's Office had bothered to
keep her informed of court dates.

Kaleta was arrested again on June 22, 1979, for three
charges stemming from an incident that occurred in Cicero
on May 15, 1979. The victim, an eight-year-old girl, told
her mother that a man later identified as Walter Kaleta mo-
tioned for her to come over to his car. When she did so,
he told her that she was a gorgeous girl, that he was a
policeman, that she should not tell anyone what he had said
to her, and he then removed his penis from his pants and held
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it in his hand. At that time the girl ran home to tell her
~other, who was able to record the license number of the car
he was driving. The police were notified, but only after
the victim saw the offender’'s picture on the news as a sus-
pect in a new child molestation case were they able to ap-
prehend Kaleta. On June 11, 1979, he was charged with in-
decent liberties with a child, false personation of a police
officer, and public indecency. Kaleta was arrested on June
22, 1979.

When Kaleta received his 10% year sentence, he did so
after agreeing to a plea bargain made between defense and
prosecution. Part of that arrangement provided that the
state drop five outstanding misdemeanors and one felony
(which the state felt was too weak to pursue). The charges
stemming from the Cicero incident were disposed of in this
way.

Meanwhile, Kaleta had been arrested again on June 1,
1979, by the Chicago Police Department. Kaleta had been
identified the day before by a 9-year-old girl as the man
who had, earlier in May of 1979, asked her to get into his
car on the pretext of offering to buy her some ice-cream.
While in the suspect's car, the suspect forced the girl to
put her hands into his pants and fondle him. Kaleta turned
himself in with regard to this incident and was charged with
indecent liberties and aggravated kidnapping. Later, the
aggravated kidnapping charge was dismissed by the state.

With regard to this last incident, Commission investi-
gators spoke with the mother of the victim. As we shall
demonstrate in a moment, Kaleta ultimately was convicted of
the indecent liberties charge placed against him following
the incident. This was part of the package that netted
Kaleta 10% years' jail time.

The mother of the victim told us that Roger Lacny, one
of the investigators assigned to the case from the Chicago
Police Department, was very helpful and cooperative in his
investigation. The woman told us that he constantly kept
her informed of how things were progressing on the case and
even gave her his home phone number to call in case anything
came up. His partner, Ronald Bohanek, also was very helpful,
according to this victim's mother.

Though she was able to praise the police greatly, she
felt quite differently about the assistant state's attorney
who handled the case. With regard to court dates, hearings,
and other court-related matters, the mother was forced to
call his office. No information was ever offered to her
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without her having to call first. The mother told our in-
vestigators that the A/S/A spoke with her daughter several
times but failed to interview a possible witness to the in-
cident and failed to inform her of the initial court date
on the matter. The mother was 4lso quite critical of the
A/S/A's questioning of her daughter, telling us that his
line of questioning was so harsh that it seemed that he was
placing part of the blame for the incident on her daughter.
She did point out that perhaps he may have become over-
zealous in his questioning and had not intentionally upset
her daughter. (We interviewed the A/S/A and will present
his remarks after describinyg these incidents in further de-~
tail.)

The mother of this particular victim told us that her
daughter was having psychological traumas as a result of the
incident perpetrated by Kaleta. These problems also mani-
fested themselves as physical problems, including stomach
pain, eye dysfunction, and bed-wetting. All physical exam-
inations and tests have been negative, and the behavior has
begun only since the incident occurred. The mother explained
that one of the problems may have been that her daughter
knew the Kaletas and had been going over to their house for
more than a year prior to the incident. Finally, her daughter
became so distraught and anxious that she was hospitalized
with stomach pain and constant nausea. She missed 17 days
of school.

Interestingly enough, the mother told us that she had
been able to help allay her daughter's fears, especially
after Kaleta had been arrested and held in Cook County Jail,
because she had experienced exactly the same sort of incident
when she was the same age. She said that the circumstances
were almost identical, and that the offender was the friend
of her father's. In the mother's case, the facts did not
come to light until years after the incident occurred, and
her mother had just told her to forget the whole thing,

Three months after our initial interview, we spoke with
this same woman again. We were in the process of contacting
gseveral of the victims' parents to determine what problems
they were having regarding the Kaleta prosecution. She told
us that all of her efforts to contact the A/S/A and receive
court information had been fruitless and that her calls had
not been returned.

On June 20, 1979, Kaleta was indicted on two charges of
taking indecent liberties with a child. Bond was set for
$500,000. Xaleta turned himself in on June 22, 1979, to the
Cicero police on the public indecency charge. When Kaleta
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appeared in court for arraignment, he was presented with
the arrest warrant for the two indecent liberties charges.
In this case, the victim was a friend of Kaleta's daughter
and had stayved overnight at the Kaleta home on several
occasions. Also on several occasions, Walter Kaleta al-
legedly had sexually molested the girl, who was eight years
old at the time of indictment.

We spoke with this victim's mother also, She told us
that after reading in the newspaper of one of the indict-
ments against Kaleta for child molestation, she questioned
her own children, since they had stayed in the Kaleta home
overnight. Though her daughter refused to admit that any-
thing had happened, the mother told us that her behavior
"gave it away." After some coaxing and reassuring words,
her daughter told her of numerous sexual contacts with Walter
Kaleta. The mother called the 911 emergency number and re~
ported that her daughter had been sexually molested. The
operator said, "What do you want, lady, do you want us to
send a car out or what?" Eventually a beat car was sent
out. Officers Lacny and Bohanek were assigned to this case
as well, and they immediately went out to search for Kaleta.

Two weeks later, the mother took both of her daughters
to court to testify before the grand jury. The A/S/A on
the case, Rebecca Davidson, had hoped for $350,000 bond, but
the judge raised it to $500,000. The mother told us that
both officers were "great" in their handling of the case; they
called frequently to tell her of the status of the case and
that once, before Kaleta had been arrested for the offense,
she saw Kaleta drive by the house. Lacny and Bohanek called
a beat car to respond immediately and both officers began a
canvass of the area themselves, though it was their day off.
Though the mother had high praise for these two officers,
she criticized not only the emergency number operator but
also a detective of Area 3 Homicide/Sex. She character-
ized him as being "very crude in his approach to the in-
vestigation" when he called to determine certain facts for
his report. '

The mother also complained that the A/S/A never bothered
to inform her of court dates and only "rarely" called to let
her know what was going on. On one occasion, when a trial
date was advanced, she only learned of the change by calling
the state's attorney's office and speaking to another A/S/A.
The first A/S/A told her that he wanted to speak with her
daughter again after it appeared that Kaleta was going to
agree to a plea, but he never did, nor did he return the
mother's phone call regarding his permission to speak to a
Commission investigator about the case before its disposi-
tion. The mother also complained about the A/S/A's line of

- 971 -




questioning when he did interview her daughter. At one point
she stopped the gquestioning to reassure her daughter that she
had done nothing wrong; she felt that the questions seemed to
impart some of the blame for the incidents to her daughter.
When this same thing happened again, later in the same inter-
view, the mother told us that the A/S/A's partner stopped the
gquestioning.

The mother did commend the A/S/A for going to the trouble
of asking her to come down to court to see the courtooms,
which he personally showed to them, and he even introduced
them to a Zudge. She thought that this was helpful not only
for her dauchter, but also for herself.

When we spoke with the same woman three months later,
she told us that she had been unable to determine a trial
date for the offense. She was also concerned about the "deal"
that the state was trying to make with the defense. When we
spoke with the A/S/A about a plea agreement in January, 1980,
he told us that all that he would offer the defense was 15
vears on each count, the maximum sentence available, and the
judge would only reduce each count by 2-3 years. The defense
decided at that time to go to trial.

The next month, the mother called to tell us that the
state was considering a plea agreement that would give Kaleta
a prison sentence of 10 years and that she was to "think it
cver" and call him back with her final decision. If the
agreement were reached, he said, there would be no trial.
This had been a courtesy call on his part.

A Commission investigator attended the sentencing hear-
ing of Walter Kaleta on February 14, 1980. The Hearing was
held in Judge Frank B. Machala's courtroom. We had been
notified the previous day by the A/S/A that there had been
a pre-trial conference. At the conference, the defense at~-
torney and the judge had agreed to 1l years in prison in
exchange for a guilty plea; the state had objected, advising
the judge that it wanted the maximum sentence imposed; the
defense had countered by stating that the defendant never
had injured anycne; and the state had argued that the de-
fendant had injured his victims mentally if not physically.

The families of the two latest victims were present in
the courtroom. When questioned by our investigator, both
families said that they had been contacted by the state's
attorney's office and were satisfied with how the case had
been handled and with the plea arrangement.
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Judge Machala made certain that Raleta understood what
his sentence could have been if he pleaded guilty--he could
have received 30 years for each charge against him. He was
then given 10% years and all lower charges were dismissed.
The judge made no comment about Kaleta or the case during
the proceeding. Later, the A/S/A told our investigator
that the judge had agreed to accept the guilty plea because
he did not want the young girls to have to testify but he
did want to keep Kaleta off the streets for awhile.

We had interviewed the A/S/A on October 16, 1979, with
regard to this grouping of cases he was handling against
Walter Kaleta. He told us at that time that he had been
successful in handling cases involving child victims and
that was why he was handling the Kaleta case. He told us
that the biggest problem in handling child sex crime cases
is proving the credibility and qualifications of the wit-
nesses/victims. He said that the Court regularly assumes
that a child under 12 is not competent to testify. He said
that it is the A/S/A's job to go over testimony and be sure
that the witness or victim maintains a consistent and cred-
ible story. He must also prepare the child for the court-
room experience, which he admitted can be traumatic.

He added that children often hurt their own chances by
not reporting these incidents as soon as they occur. He
said that this had occurred in several cases in which Kaleta
had been implicated. He told us that one of the reasons many
child sex offenders receive relatively light sentences or
probation is due to a "defeatist attitude” that many A/S/A's
experience going into a case involving a child victim. He
said that a state's attorney may be prematurely prepared to
"plead a case out” and settle for a conviction of some kind
on a lesser charge. The alleged "reward" in such a case is
that the defendant will have a criminal record with convic-
tions on it. He said that he personally receives little
solace from that. He would much rather tell a victim's
parents that he will try to put the offender in jail.

He told us that, in order to obtain a conviction of
Kaleta, he had to gain the confidence of the child victims
involved in incidents with Kaleta. To do so, he said it was
necessary to get them "to open up" and talk with him freely
about their experiences with Kaleta. He described Kaleta
as "the typical guy next door-kind of guy any prosecutor
would want on a jury, as a matter of fact." He said that
many child molesters retain a respectable community image
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and, when called to the stand for a crime, "talk circles"
around the accusers. He said that they portray a very con-
vincing picture of a person victimized by the misconception
of a child. He mentioned that if Kaleta is called to take
the stand, the A/S/A can impeach his testimony by bringing
up his Wisconsin conviction. If Kaleta didn't testify, the
record could not be used at the trial.

He told us that he wanted to see Kaleta convicted of
one of the charges against him and hoped to get his sentence
increased, at an aggravation hearing, up to 30 years in
prison.

On June 26, 1979, the Chicago Sun Times ran an article
about Walter J. Kaleta, the "Candy Man." Portions of the
article follow:

For most of the 24 years since his first convigtion
he's been free and officials estimate he has been in-
volved with more than 100 young girls.

The reason Kaleta has been out is because the crimes he
commits are so difficult to prosecute., His crimes are
not violent ones. He will usually fondle the girls or
expose himself, so there is little evidence.

Further, his victims are childreén, and children make bad
witnesses.

"If he had just hit one of the girls, he would have been
off the street long ago," said the frustrated mother of

one victim. "There were no marks, but my daughter gets
hysterical when the doctor asks her to undress for an
examination."

"These cages are so tough, you're happy to get anything,”
said one prosecutor. "Anything" 'was usually probation and
a promise that he would seek psychiatric care.

Under Illinois law, Walter J. Kaleta could serve 5 years and
tiitree months and be released.

Rhkkkhhkkix

Obviously, case histories of child rolesters provide
different sorts of information. These have provided the
reader with some indication of the modus operandi of dif-
ferent offenders. But the cases also offer important in-
formation about the perception of those involved in the
criminal prosecution of child molesters, including victims,
the parents of victims, police officers, state's attorneys,
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judges, prcbation officers, and others. The cases reveal
what the effects of child molestation really are, particu-
larly on the unfortunate victims of these crimes.

Finally, and most importantly from the peint of view
of House Resolution 138, the case histories offer an inside
view of the workings of the criminal justice process.
Attitudes and practical considerations both have been ex-
amined here. It might prove useful, in regard to the crim-
inal justice process, to review the original charges pre-
sented against these eight men, and to compare them to of-
fenses for which they were tried and convicted. We shall
then look &t the sentences that the men received. We refer
the reader to an appendix that explains the details of each
of the crimes with which the men were charged, together with
their penalties.

Frank DePew was originally charged with 35 counts of
indecent liberties with a child, a felony. He was allowed
to plead guilty to one count of indecent liberties and re-
ceiveq four years' probation and 80 days with credit for time
served.

Robert V. Hodge was charged with indecent liberties.
The charge was changed to deviate sexual assault and Hodge
was not convicted of any crime. Instead, he was adjudicated
a Sexually Dangerous Person and remanded to the Menard Psy-
chiatric Center under the jurisdiction of the Departmentc of
Corrections.

Walter J. Kaleta has been charged with dozens of crimes.

These have included disorderly conduct, indecent solicita-
tion of a child, contributing to the delinquency of a child,
contributing to the sexual delinquency of a child, false
personation of a police officer (during the commission of
an act of child molestation), unlawful restraint, and in-
decent liberties. In his most recent cases, he was charged
with multiple misdemeanors and multiple counts of indecent
liberties. 1In 1980 he was convicted of three counts of in-
decent liberties and received 10% years in jail.

L.C. Eugene Magee was charged with indecent liberties
and aggravated incest. The aggravated incest charge was
dropped and Magee received four years in jail for indecent
liberties.

Robert Pudney was charged with attempted rape, indecent
liberties, and kidnapping. He was convicted of aggravated
kidnapping and two counts of indecent liberties and was sen-
tenced to three l2-year concurrent terms in jail.
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William R. Wagnon was charged with indecent liberties
and contributing to the sexual delinquency of a minor. He
was convicted of the latter charge, a misdemeanor, and re-
ceived 364 days in jail.

John White (a pseudonym) was originally charged with
soliciting a minor for child pornography, contributing to
the sexual delinquency of a minor, and exhibition of child
pornography. He was convicted of soliciting a minor for
child pornography and received 18 months' probation. A mo~
tion to wvacate this conviction was sustained, the court re-~
cord was wiped clean, and White proceeded to expunge his
arrest record as it relates to these offenses.

Gerald R. Wojtasik was charged with rape, three counts
of indecent liberties, two counts of deviate sexual assault,
three counts of aggravated battery, and three counts of un-
lawful restraint. He was convicted of aggravated kidnapping,
deviate sexual assault, and two counts of indecent liberties,
with other charges pending at the time of disposition. He
was sentenced to 30 years in jail.

It should be noted that, almost without exception, these
men were convicted following a plea arrangement between the
defense and the state.
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Chapter 3

THE VICTIM

Sexual abuse of children rarely involves physical in-
jury and is perpetrated primarily by adult males known
to the child. The child may readily submit to the
known authority figure because she has been taught to

- respect and obey adults; therefore, the use of violence
by the offender is generally unnecessary. Sexual abuse
of the pre-adolescent child usually does not include
sexual intercourse but consists of fondling, oral-genital
contact, or manual penetration of the child's wvagina or
anus. The offender may have offered the child a bribe of
affection, gift, or money. Unlike forcible rape which is
a single dramatic attack, sexual abuse may begin insidi-
ously, progress to greater intimacy, and continue over a
long period of time. This is especially true of cases
involving family members, the most common of which is
father molesting daughter. If the adult molester denies
the allegations, the child may be disbelieved and her
tales of abuse characterized asg "vivid imagination."

Popular mythology dictates that children often fabricate
tales of sexual assault degpite a lack of any research

to substantiate this belief. Thus it is incumbent on the
investigator, police, or prosecutor to dismiss such mig-
conceptions and evaluate each case on itg individual
merits. Unfortunately; this task is usually made diffi-
cult because of the absence of corroborating evidence.

If the overall adjustment of the child to family, school,
and peers is satisfactory, it is highly unlikely that she
would be deviant in one area of her personality develop~
ment (i.e., producing an elaborate fabrication of sexual
abuse) .

These two paragraphs have been excerpted from a paper
written by Doris Stevens and Lucy Berliner of the Sexual
Assault Center, Harborview Medical Center, Seattle, Washington.
They were furnished to us by the Center for Women Policy Stud-
ies in Washington, D.C. We shall refer to this paper, titled
"Special Technigques For Child Witnesses," more later, par-
ticularly when we address the reaction of the child victim
and witness to the criminal justice process.

Most of what Stevens and Berliner say should be obvious
to any reader by now, having read of the effects on many vic-
tims in our case studies of offenders. And some of the in-
formation offered may be new. In each case we present be-
low, we offer details concerning specific incidents of child
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molestation of one sort or another. Often we present in-
formation on the offender as well as the victim; equally
often we present information on the criminal justice pro=
cess. So these cases do not differ significantly from
those dealing with the offenders except in terms of focus.
Because our proper responsibility is on the protection of
child victims and potential victims, this chapter presents
a necessary view of how and why some children are sexually
assaulted and how their cases are handled by our criminal
justice system.

We have tried whenever possible to also mention the
effects that child molestation per se have had on the vic-
tims of the act, as well as possible effects from report-
ing of incidents and further involvement in the criminal
justice system. The cases that follow have not been chosen
at random, but they are fairly representative of incidents
occurring recently in Illinois.

A, Viectim #1

The first case we will attempt to document was developed
from information furnished by the State's Attorney's Office
of Jackson County. Commission investigators interviewed
former Assistant State's Attorney (A/S/A) John Clemons in Murphys-
boro. In September, 1977, Clemons had successfully tried
a man named Norman Smith for the rape of his niece. The
offense had taken place in Murphysboro in July of 1977. The
victim did not inform anyone of the incident until September
3, 1977. On that date she told her mother of the rape and
another sexual incident involving Smith. The related sexual
incident took place at the mother's residence, which was
located in Williamson County and investigated by the sheriff's
police of that county; any criminal action also would have
originated there. The rape took place in Jackson County and
so was prosecuted by A/S/A Clemons. Smith was successfully
prosecuted on the rape charge and a charge of taking in-
decent liberties with a child. Judge Richard Richman im-
posed a sentence of 15-45 yvears on each of the two counts.
These were the same charges originally £filed by the police.

Smith was prosecuted successfully despite the following:

1) The offense was not reported until two
months after it had occurred.

2) The victim could not remember the day or
date it had occurred.

3) The State's Attorney had no physical evi-
dence and the victim was not examined by a
physician until two months after the rape.
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4) The State's Attorney had no eyewitnesses.

We learned in investigating the details of this case
that the night the victim was brought to the emergency room
of a hospital, the attending physician refused to examine
her because he did not wish to become involved in any court
action. She was subsequently examined by her own family
physician.

We asked Clemons why he tried the case when it seemed
weak. He admitted that the case may have seemed "marginal,"
but also said that "it was so heinous, I had to try it."

He added that he was not afraid to prosecute a case just
because he thought he might lose. Clemons also told us
that he had the victim take a lie detector test, supposedly
to eliminate the possibility that the victim's complaint
was the result of a family dispute between the relatives.

When we spoke with Officer James Nesler of the Jackson
County Sheriff's Police Department, he told us that Smith
originally promised the parents of the victim that he would
obtain professional help for the girl if they would agree
not to prosecute. When this attempt failed, he allegedly
offered them money, which they would not accept. When
questioned by police, Smith denied these allegations.

Clemons told us that his tactic of having the victim's
mother relate what her daughter had told her to the jury is
what helped them make their decision to convict.

Our final piece of information-on this case is that the
rape conviction in Jackson County has since been reversed
because of a technical error made by Judge Richman during
the trial proceedings. The conviction for taking indecent
liberties was upheld in Williamson County.

B. Victim #2

This victim was a l5~year-old girl from Jackson County.
A/S/A Clemons also handled her case. Originally, the de-
fendant, Mark Gibbs, was charged with rape. Clemons wanted
to reduce the charge from rape to indecent liberties, also
a felony, because the victim made a poor witness due to
emotional instability after the incident, because the vic-
tim lived in Alabama and would have had to have been trans-
ported back and forth for every court hearing, and because
the victim's aunt was supportive of negotiating the plea
on the case.
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The details of the police report indicate that Gibbs
did have sexual intercourse with the victim and that, when
finished, he drove the girl across town, even making a stop
at a store in order to get some change. When he returned
te the car, the viciim was still inside. He then placed a
five~dollar bill in her pocket.

When Clemons was asked why the victim didn't run away
as soon as she had a chance, Clemons said that she was no
longer afraid of the offender at that point and figured that
she could get home safely by agreeing to ride with him.
Clemons said that she was indeed correct and that when she
finally got home "she fell apart." The aunt corroborated
this explanation. Clemons told us that he guestioned Gibbs
after the arrest and that Gibbs was very willing to admit
to having sexual intercourse with the girl but was adamant
that it had not been a rape. Clemons told us that he knew
he had him "boxed in" because consent to sexual intercourse
is not a valid defense when charged with taking indecent
liberties with a child.

Officer Nesler told us that it had been very helpful
that the Rape Action Committee, located in Carbondale, had
been able to speak with the victim after the incident. He
even told us that victims often would go to the Committee
rather than go to the police. Since the Committee is more
interested in the best interests of the victim than those
of the "state," if a victim requests anonymity and no prose-
cution, the Committee will honor that request. Officer
Nesler agreed with their methods of operation, which he
described as being very professional.

Mark Gibbs was found guilty of taking indecent liberties
with a child and was sentenced by Judge Richman to four years
probation, a $750 fine, and three months periodic imprison-
ment.

C. Victim #3 and Victim $#4

These two victims were 12~ and 13-year-old sisters, also
residing in Carbondale at the time of the incidents that
occurred. Though certainly none of these cases ig "typical,"
this one seemed unusual. The offender Timothy W. Krajcir, knew
both of the girls because he lived in a trailer on their
property. Krajcir, who had previously served 13 years for
rape, was eventually charged with two counts of indecent
liberties. According to police reports, statements were
collected from both girls and from their parents. One of
the girls reported in her statement that she had been having
sexual intercourse with Krajcir for at least one year; the
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other girl stated that sexual activity had occurred with her
sister. The first girl said that she had seen Krajecir at-
tempt to have sexual intercourse with her sister. Both girls
said that they had known Krajcir for two years and that he
knew their ages.

A Commission interview of the girls' father revealed
that he had warned Krajcir about his activities prior to the
February 9, 1979, incidents for which he was indicted. He
told us that he first noticed Krajcir's taking an interest
in his daughters in Fall, 1977. At that time, he had said
nothing to Krajcir even though one of his daughters had
told him that he tried to "touch" her after chasing her in-
to a tent set up on the lawn. The father instead warned
the other girl to stay away from Krajecir. Early in 1978,
one of the girls told him that Krajcir had kissed her.

Again the father did not talk to Krajcir but had a long talk
with the girl, followed with a discussion with his wife,
from whom he was at the time separated. The wife called
Krajcir and warned him to stay away from her daughters. The
following day, Krajcir approached the victims' father and
denied ever having done anything with his daughters. The
father of the victims said that he didn't believe Krajcir
then and should have thrown him off his property.

We asked the father why he didn't take more forceful
action, particularly after he told our investigators that
he didn't believe Krajcir but did believe his daughters con-
cerning the alleged incidents. He told us that he felt that,
without any really solid evidence, it would seem like "my
word against his.* He added:

Also, my grandmother was actually the landlord at the time
and I didn't want to upset her. I think T had the right
to throw him out though. I realized later that's the way
it should have been handled. We thought he would back
down after this. We didn't know his background.

The father told us that he saw one of his daughters in
a compromising situation with Krajcir in July or August of
1978 and again spoke to the girls, telling them to stay away
from Krajcir, but he refused to speak with the offender. It
was in February, 1979, and only after his wife had told him
that the girls had confided privately in her that Krajcir
had molested them, that the father went to the police to re-
port any incidents. The police arrested Krajcir and advised
the father to send his daughters to live with his wife tem-
porarily to keep them out of harm's way.
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When we asked the father if he didn't suspect that
anything serious had been going on between Krajcir and either
of his daughters, he said that he had his suspicions but
couldn't "put his finger" on anything. The father told us
that he was busy working most of the time and that some of
the supervisory responsibilities were given to other rela-
tives, all of whom had failed to note any sexual interest
between Krajcir and the girls. The father attributed the
occurrence of the incidents to a lack of any sex education
for his girls, for which he obviously felt some culpabil-
ity.

Finally, the father had high praise for the conduct of
the police and for then-State's Attorney Howard Hood (now
a judge in Williamson County). He told us that they had
acted in a very professional manner and had no complaints
concerning their performance of dutiy.

Commission staff interviewed Judge Hood in January of
this year. He told us that Krajcir had been convicted in
Cook County in connection with a rape and stabbing incident
and had been given a 25~year sentence, as we have already
noted. Judge Hood pointed out that Krajcir's sexual moles-
tation of these two girls began only after he had finished
his term of parole on the rape charge. He also told us
that the two sisters were the only witnesses in the case,
making it extremely weak. As the investigation of the alle-
gations developed, it was learned that the mother of the
victims really learned of the incidents from one of the
girls after a routine physical examination by a local doctor.
The doctor was reluctant from the beginning to testify in
any way about the case; he had informed the mother that it
appeared as though one of her daughters had been engaging in
sexual intercourse.

As the state prepared its case, it became apparent that
at least the older of the two giris was quite proud of her
sexual relationship with Krajcir, and Judge Hood said that
the case became weaker with the passage of time. At a pre-
liminary hearing, the daughters' stories did not match; one
changed her story slightly at the time, and the older daughter
did boast at the hearing of her relationship with Krajcir.
Her consent did not remove the possibility of guilt in an
indecent liberties case in which the defendant knew the age
of the victim, but it made the case weak because then-State's
Attorney Hood never knew what sort of story the girls would
tell or whether they would even agree, finally, to testify.
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During our interview with former Assistant State's
Attorney John R. Clemons, he mentioned the Krajcir case
specifically. He told us that Hood had been having prob-
lems with the mother of the victims. She vacillated be-
tween stating that her daughters would testify and indicat-
ing that she did not want them to testify in the case.

Hood +told us that one of the girls finally caught on
that what she had said at the preliminary hearing wasn't
helping Krajcir any more, and he indicated that she probably
would have changed her story, thus casting doubt on the
entire case. As a result, he decided to use the arrest to
attempt to adjudicate Krajcir a Sexually Dangerous Person.
He was successful in his attempt and Krajcir was remanded
to the custody of the Department of Corrections. Judge
Richman was also the presiding judge in this matter.

Finally, the Commission spoke with two detectives of
the Carbondale Police Department, John Kluge and Larry
Kammerer. We wanted to determine if there was additional
insightful information available concerning the Krajcir
case. The detectives corroborated what we learned from
other sources. They told us that even after the older
daughter was confronted by her doctor and by her mother
about having a sexual relationship, it was the younger
sister who first admitted anything. They said that there
was something of a rivalry between the two sisters for the
attentions of Krajcir; the statements given by the sisters
indicated that they were both in the same room when engag-
ing in sexual activity with Krajcir. They told us that the
older sister thought that she was in love with Krajcir and
thus did not report the incident or cooperate in Krajcir's
prosecution.

Detective Kluge saild that a lack of physical evidence
made it hard to proceed with the case. There was a five-
day lapse between the time of the incident (the latest re-
ported incident) and the report. The detectives also men-
tioned that, as time passed after Krajcir's initial indict-
ment, the parents of the victims both got "cold feet." The
mother supposedly thought that the girls would be affected

adversely emotionally by having to testify, but Kluge thought

that she was completely wrong, particularly after seeing the
girls testify at the preliminary hearing.

Kluge also told us that Krajcir had been a suspect in
other sex crimes and that the police had developed a good
case on him for public indecency. Though it was a good
case, Kluge said that it was handled improperly because
Krajcir was well-liked by some police officers on the
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Carbondale force, with whom he had played softball, He told
us that when Krajcir was arrested, a policeman "put in a
good word" for him and promised on his behalf that he would
see a psychiatrist. As a result, the case was handled only
as a city ordinance violation. Kluge told us that the
office of the State's Attorney was very upset about the
handling of the case and said that he didn't blame them.
Further, Kluge said that he never determined if Krajecir
ever indeed did see a psychiatrist for his problems.

Kluge also shed some light on the investigation of sex
crimes against children in general. He said that he had
never heard of a seminar on sexual child abuse and said that
it appeared as though no one wanted to talk about it. He
said that none of the policemen like to handle sexual child
abuse or incest cases because they are "uncomfortable" doing
so. By contrast, he said that everyone wants to get involved
in a homicide investigation, partially for the glory given
the officer who solves a case. KXluge said that we really
need experienced investigators to handle child sex crime
cases successfully. But apparently the only way to gain
experience is to handle investigations without the exper-
ience until it can be gained.

Kluge admitted that it was easy for an officer to get
emotionally involved in a child molestation case. He recom-
mended a "special team" from the state police that would be
responsible for sex crime against children in every particular
region and upon request from the local police department in-~
volved.

D. Victim #5 and Victim #6

These two victims are brother and sister, At the time
they were molested, the boy was nine years old and the girl
was six. Gerald Dean Leggans was arrested in Murphysboro
on June 17, 1977, and was charged with three counts of tak-
ing indecent liberties with a child and one count of indecent
solicitation of a child.

In pursuing this case, first we spoke with Officer Neslerxr
of the Jackson County Sheriff's Police Department, He told
us that Leggans had been living with the victims and their
mother at the time the incident occurred. The only other
information of substance that Nesler provided was contained
in the police reports.

On December 18, 1979, Commission investigators spoke
with Edward Buerger, a caseworker for the Illinois Depart~
ment of Children and Family services (DCFS) for the past
nine years in Murphysboro. He told us that DCFS had first
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provided services to the mother of the victims at least
five vears before the molestation incident. He told us
that the mother had a very low I.Q. and was able to func-
tion only minimally as a mother. He told us that she had
the propensity to be influenced by "unsavory characters,"
thus causing her to neglect her children at times. At
other times, Buerger said, she seemed to be a devoted and
caring mother.

In fall of 1973, one of the other children in the home
came to school with bruises covering his body. Apparently
either the mother or father had beat him with a belt buckle
for upsetting them by returning home late one night.

After this, Leggans was extradited to Texas by law en-
forcement officials and the wvictims' mother married another
man, who was described by Buerger as well-meaning and hard-
working. After the marriage occurred, Leggans returned to
Illinois. He approached the mother of the victims and
asked her to let him live with her. After a short discus-
sion, she packed her bags and moved in with Leggans, leav-
ing her husband behind. When asked why she had done so,
Buerger said that she was easily manipulated by people. A
week later, Buerger called a meeting at school concerning
the mother's behavior and her leaving her husband., He of-
fered her advice, including the suggestion that she leave
Leggans.

Soon after this meeting, at which the mother had been
inattentive, she asked to meet privately with Buerger. When
they met, she told him that Leggans had not approached her
sexually even once since they had been living together.
Buerger asked her what the sleeping arrangements were. She
told him that Leggans slept with her son on a couch every
night. After Buerger pursued the gquestion, she admitted
that Leggans had been molesting her son. She told Buerger
that she was afraid that Leggans would harm her or her chil-
dren if she left. Buerger told us that she seemed more con-
cerned that DCFS might try to take custody of her son than
she was with getting help for him.

Buerger went to the police and the State's Attorney's
Office with his information. Leggans was arrested and
charged as noted above. He was convicted by Judge Richman
of one count of indecent liberties and one count of inde-
cent solicitation (after the boy in the family admitted that
Leggans had engaged in deviate acts with him and had attempted
to fondle his sister). He was sentenced to 25-75 years on
the first count and 360 days on the second, the latter sen-
tence to run concurrently with the first. Normally, our
story would end here, because with the removal of the of-
fender, usually the victim is protected. That is not the
case here.
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After Leggans was convicted and sent to prison, the
mother of the two victims returned to live with her husband,
In December of 1978, the mother reported to the Murphysboro
police that her daughter had been molested by her husband.
The husband did not deny that he had fondled her, but he
sald he did it on the advice of his wife and while she
watched. The mother told her husband that if he agreed to
take a lie-detector test, which he had agreed to at first,
she would not allow him back in the home. Buerger specu-
lated that, according to the mother's twisted logic, she
could get rid of her husband the same way, theoretically,
that Leggans had been gotten rid of. Buerger told us that
she viewed her husband at that time as only a "“temporary
meal ticket" and that she had prepared to move in with
someone else.

In agreement for accepting the husband's testimony,
the state agreed not to prosecute him. All feur children
in the home were removed permanently and placed in adoptive
homes. Through the husband's testimony, the state was able
to prove that the mother was unfit.

Buerger toldus that both children were making good progress
in their new homes but that both had received counseling on
a periodic basis. He told us that not all caseworkers would
have handled the case that way; discretion plays a big role
in the determinationof a case. He said that he works
closely with the police and that they are called in when~
ever a case is serious enough to warrant it.

Buerger also said that DCFS in Jackson County has a
special team developed to deal with sexual child abuse cases,
composed of doctors, A/S/A's, caseworkers, and concerned
professional people. They meet on a monthly basis to dis-
cuss the details of particularly difficult cases. The case-
workers themselves also have weekly internal meetings.

The day after the Buerger interview, Commission in-
vestigators spoke with the mother of the victims in this
case. She admitted that when she was living with Leggans
she knew he was acting strangely. She noticed his disin-
terest in sexual relations with her and his particular in-
terest in one of her sons. Leggans was forever asking per-
mission to take the boy to friends' houses or for car rides.
On one occasion, her son complained, following an overnight
incident with Leggans, that Leggans "was playing nasty with
me." The mother discovered blood in her son's underwear
and asked Leggans about it, but he denied everything. The
mother told us that Leggans had begun sleeping on the same
couch as the boy two nights before, but she was not sus-
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picious until her son c¢omplained to her and she found the
underwear. She told us of her call to Buerger and also told
us that, whpnshe returned to her husband, her son had ob~- '
served Lnggan molesting her daughter.

The mother told our investigators that both children
complained of her husband's molestation of both of them.
She told us that her own suspicion was that her husband
began molesting the children after becoming sexually aroused
from hearing of Leggans' behavior in court during Leggans'
trial. She said that her husband's logic was: "He did it,
so why can't I?" She also mentioned that the period of time
during which her husband was allegedly molesting the chil-
dren was after she had a miscarriage and could not engage
in sexual intercourse. She denied that she ever told him
to molest the children. She told us that he fabricated
that story in order to exact revenge on her for reporting
the incidents to the police.

A Commission investigator asked the mother several
pointed questions concerning discrepancies in her state-~
ments, concerning the chronology she related to him. Sup-
posedly, the molestation occurred in May and again in
September of 1978, yet she waited until December of that
vear to contact the police to report the incidents. At
first she said she hadn't been aware of the molestation
until September, but when confronted with her own story, .
retracted the statement. Then she told us that at one
point she couldn't believe her daughter's stories and
thought that she was making them up to get revenge against
her stepfather. Our investigator asked the mother why she
allowed her children to remain in close proximity to the
man if she had suspicions of any kind. She replied that
"I had a strong suspicion it happened but I could never
catch him in the act." The following exchange then occurred,
with our investigator asking the questions: .

Q. In the meantime, you knew you would be leaving the
kids in danger?

A. Right.

Q. BSo, as long as he was the provider, put clothes
on their backs and you didn't catch him~-every-
thing was o.k.?

A. Right.

Knowing the danger, what could happen to those kids,
you continued to stay in the house?

10
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A. Right.
Q. Why?

A. I didn't want to be left in the cold. A mother and
father should stick with the kids. My mother died
early, when I was young.

Our investigator later asked the mother if she had been
sexually molested as a child. She replied that she had had
a sexual relationship with her father and also with "some"
of her uncles. She said that at first the sexual relation-
ships with them were forcible, but that when she turned 12
she stopped fighting it. She said she began to enjoy it.

She told us that every friend she had in a small town in
Misscuri "did it with their daddy." In her case, however,
her mother learned of the incidents, the father was arrested,
and he spent 21 months in jail.

The mother ended the interview this way: "Men is just
trouble, women can do without men--if you have your kids you
can do without anything."

E. Victim $#7

The Office of the State's Attorney of Lake County fur-
nished the Commission with details of our seventh victim's
story. In summary, a l4-year-~old girl stated that on the
morning of December 14, 1978, Arthur Pope, a security guaxd
at her school, grabbed her in a hallway and forced her duwn
a stairwell. There, he exposed himself and forced the girl
to touch his penis. The girl indicated that she resizted
him and that he tried to force her to perform an act of oral
copulation on him but was unsuccessful. Finally, she said,
she was able to break away and flee up the stairs.

The next morning, the same girl was en route to the
bathroom with a hall pass and was approached by the same
security guard. She was afraid but said she thought he only
wanted to check her pass. Pope allegedly grabbed her and
locked her in a vacant room, saying that he would return
shortly. When he did return, the girl escaped again.

The girl and her mother reported the incident to the
Waukegan Police Department on the afternoon of December 6.
The girl was able to identify the offender from mug shots
furnished during this police interview. Later that day,
Waukegan police officers arrested Arthur Pope and told him
that he was being charged with attempted deviate sexual
assault, indecent liberties with a child, and unlawful re-
straint. After he was read his rights, and while he was
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being transported to the station, Pope commented that a lot
of kids just don't like him because he has had to report them
to the main office for violations of school rules.

Later, at the station, after he had been read his rights
again and had signed a rights waiver, he was asked to relate
what had occurred on the two dates in question. Pope said
that the girl followed him down a stairwell he was checking
for smokers. He found no one there and had turned around
to walk back up the stairwell. The girl preceded him back
up the stairwell and he said he began pushing her around,
but that that was all that had occurred. He claimed that
after he saw her run down the hallway, where she stopped to
speak with another security guard, he did not see her again
that day.

Pope said that the following morning he first saw the
girl in the gym. Pope said that the girl said to him, "We
could do it right here." Pope said that he asked her what
she had meant but that she didn't say anything. They left
the gym together and walked down a corridor near the in-
dustrial arts section, holding hands. He said that when
they reached the end of the hallway, he unzipped his pants,
took his penis out and had the girl hold it. Pope said
that he guided her head to his penis and that she kissed it.
After that he rezipped his pants and they went their separ-
ate ways, according to Pope. When asked if he had locked
the girl into any room, he said no, that he had no keys.

On February 22, 1979, Pope entered a plea of not guilty
and a pre~trial conference was set for March 23. The trial
was continued several times for different reasons: to re-
quest a withdrawal of a guilty plea, to request withdrawal
of Pope's counsel, to enter another request to enter a not-
guilty plea. Finally, Pope agreed to plea-bargain and pled
guilty to one count of attempted deviate sexual assault;
the other charges were dropped. This agreement was reached
on Sertember 24, 1979. Pope was sentenced by Judge Thomas
Doran to two years probation.

Commission investigators interviewed the stepfather of
the victim in November, 1979. He stated that Detective
Carl Nelson of the Waukegan Police Department responded to
his call and that he was always courteous and sympathetic
in his handling of his daughter. He said that Nelson also
expressed concern for the daughter's physical condition.
The stepfather also commented that the officers who handled
the questioning at the station told the girl and her mother
that it could be rough and repetitious. His final comment
was that he did not know if the police or State's Attorney's
Office offered his daughter any form of counseling but that
the school did.
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We spoke with Detective lelson, but he did not furnish
us with any significant, new information.

We also spoke with Judge Doran of the Lake County Cir-
cuit Court. In opening conversation, Judge Doran defined
what he sees as the two mos!; common types of child molesta-
tion. The first occurs in cthe home between father and
daughter and is not limitecd, to poor or "blue-collar" work-
ing families. The second involves a "flasher," a harmless
person with a "psychopathi/c compulsion” to commit his de-
viate acts. Judge Doran said that this type of offender
ig next to impossible to cure and that certainly "the peni-
tentiary can't do it."

Judge Doran commented that Illinois law is entirely
adequate to deal with child molestation. What is needed is
more public awareness of the crime, an emphasis on enforce-
ment in this area, anc. the cooperation of the victims and
their families in both reporting and prosecution. Judge
Doran opposes long-term incarceration for repeat offenders
because he feels that the typical repeater is harmless and
is not a "hardened c¢riminal." He said that if mandatory
sentencing were instituted, judges would be likely to sug-
gest reducing the seriousness of the offense to evade the
mandatory reguiremeant. Judge Doran did not have an answer
.0 how to handle repeat offenders. He mentioned that prison
is "warehousing” paople and that prisons consist of "de-
humanizing envircenuments” in which treatment programs em-—
ployed are failures. He commented that "neither the victim
nor society is served by this system. I don't know the
answer; the resources are not available to the judge for
what justice, humanity, and society desires.”

Judge Doran could not recall the details of the Pope
case but recalled that a plea agreement had finally been
reached in the case.

Judge Doran also addressed the issue of competency of
child witnesses. He said that he has never allowed a child
under the age of seaven to testify. Between ages 7-14, he
said that he allows approximately 75% of the witnesses to
testify. Competency of a child witness is determined by
the judge at the trial prior to guestioning on the merits
of the case. Judge Doran mentioned that occasionally he
would question a child in his chambers if the situation
warranted it. It was the judge's opinion that 25-40 cases
of molestation are heard in his courtroom each year and
that these represent only 10-20% of those reported.

Judge Doran concluded the interview with observations
made elsewheare by other authorities.
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P, Victin #8

This case was also furnished to the Commission by the
Office of the State's Attorney of Liake County. The case in-
volves a 1l5-year-old girl who was scxually molested by her
own father.

On Christmas Day, 1976, the victim returned home in
the early afternoon to find both of her parents drunk. The
girl went to her bedroom, which she shared with her three
younger brothers, ages 15, 10, and 1l1l. Soon thereafter
her father entered the room and told her to "get ready for
him." He took her by the arm in%o his own bedroom, where
the mother was passed out on the bed and would not wake to
the girl's screams. When the girl refused to take her
clothes off, he ripped them off. After striking the girl
on the head several times, he forced her to have sexual
intercourse with him, after which he fell asleep. The girl
then ran to a friend's house and called the Round Lake Beach
Police Department. The girl told the police that this
molestation had occurred many times before but that she had
always been afraid to do anything about it. She said that
about three years earlier she had gone to court on the same
complaint but that she had dropped the charges after her
father threatened her., The girl also told the police that
DCFS had become invelved with the family about six months
earlier and that she had told caseworkers of her sexual
intercourse with her father. The girl claimed that nothing
ever had been done about it.

Commission staff spoke with Officer Harry Crammond of
the Round Lake Beach Police Department, a seven-year veteran
on the force and the arresting and investigating officer in
this case. He said the case was the first of its nature
that Crammond ever had seen go to court. He said that cases
of this type are rare in Round Lake Beach.

Crammond responded to the call for assistance alone.
During his initial questioning of the girl, she mentioned
the blows to her head but not the incestuous relationship
with her father or the rape that had occurred. Only after
Crammond took her to the station so that the Youth Services
Bureau in the area could become involved with the family did
she reveal all of the details of the case. Crammond in-
formed his superior of the allegations. Crammond said that
the Department's only investigator said, after hearing the
details of the case, "I would not handle that case with a
10-foot pole." Crammond's superior told Crammond to pursue
the case. Crammond contacted Caseworker Donald Warner of
DCFS and informed him of the allegations. Warner suggested
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the State's Attorney be called. Crammond called A/S/A

David Lumb, who told Crammond to get the girl to the hos-
pital for tests and to go to the house to collect evidence.
Crammond told us that he knew that he had "fouled up" by

not collecting evidence immediately. By the time he reached
the home, the mother had already washed the sheets where

the rape had occurred.

The father was arrested the following day after a con-~
versation the police had with the mother, who told them
that her husband probably was intending to leave town. The
arresting officer told the suspect that he was under arrest
for rape and aggravated incest. The suspect began to re-
spond to the charges but the officer stopped him, advising
him that he should not say anything until learning his con-
stitutional rights. The suspect continued to talk, stat-~
ing that the entire story was fabricated and that he was
leaving town because he was tired of his daughter develop-
ing these stories about him. He was told again to be guiet
befecre hearing his rights. The suspect was read his Miranda
warning at the station.

Further investigation of the incident, and statements
made by parties involved, revealed that the father had
forced his daughter back into her bedroom, where her three
brothers were. The rape had taken place in that room,
where all three boys could watch. Immediately following
the rape, one of the brothers broke open his piggy bank
to give his sister money to leave home with. When investi-
gating officers went to the house on December 26 with the
girl and her mother, they collected her ripped blouse and
bra and the broken bank.

The mother was read her Miranda warning and asked to
give a statement concerning what she knew about the incident.
She said that she knew what the neighbor (from whose house
her daughter had phoned the police) had told her, but that
she was unaware of what had transpired the day before. She
had found the ripped blouse and bra but did not know how
they got there. After speaking together with her daughter
for a time, the mother was able to recall to the police that
the girl had made accusations six months earlier about the
father's having had intercourse with hexr. The mother had
not believed the girl and thus nothing was done. For some
reason, though, DCFS became inveolved at that time., The
mother did admit that three years earlier her daughter had
made the same accusations but had refused to testify in
court and the charges had been dropped.
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The victim's brothers were asked to come in to the
station to respond to police questioning. One of the boys
salid that he knew his father was doing something to his
sister because he could see the bed shaking. The other boy,
10 years old, at first refused to discuss the incident but
ultimately corroborated his brother's story.

When the father was requestioned, he said that the same
thing had happened three years earlier and that he had had
to gpend 90 days in Lake County Jalil, presumably awaiting
trial. He said that on Christmas Day of 1976 he was so
drunk he would have been incapable of having sexual inter-
course with anyone. He said that he had slapped his daughter
for talking back to him and that he had tried to force her to
sleep in another bed, but he denied any sexual contact.

Officer Crammond told us that no one at the Police De-
partment, himself included, recommended counseling of any
kind to the victim, but Crammond said that he had intended
to call the Youth Services Bureau to send a worker out.

He said that calling them just slipped his mind. The Bureau,
a county agency, 1is located in Lake Villa and Crammond told
us that when called, a worker is always dispatched immedi-
ately.

Commission investigators interviewed the victim's mother
in November, 1979. She told us that the police were very
polite and considerate in their handling of the case, in-~
cluding their questioning of her daughter and the two young-
est brothers. She also said that the A/S/A was very good at
keeping her informed of everything that occurred regarding
the pretrial hearings and the trial itself. She revealed
that DCFS became involved with the family in the summer of
1976 because her daughter had been involved in running-away
incidents. She said that Caseworker Warner "did the best
job he could." The mother finally suggested that we speak
directly with her daughter, which we did on that same day
with her mother present.

The victim also had praise for the investigating police
officers. She said that Officer Crammond was quick to re-
spond to her call and that he was very concerned with the in-
cidents that had occurred. She mentioned that someone from
the Police Department took her to the hospital for tests
and for photographs of her bruises. She mentioned that
when the trial date arrived, the photographs were discovered
to be missing. Apparently, however, lack of the photographs
as evidence did not harm the state's case. The victim said
that she had "no problem" with the state's attorneys handling
the case. She also mentioned that Donald Warner from DCFS
had set up weekly counseling sessions for her in Grayslake,
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Illinois. He even picked her up and took her to the ses-
sions himself. She admitted that "after awhile" she can-
celled her appointments.

Our final interview regarding this victim's case was of
Donald Warner. Warner offered our investigators many com-
ments about the DCFS system in general, which we will not
repeat here but which will be incorporated in our considera-
tion of DCFS in the final report, The Child Victim.

Warner told us that in this case, he did not take pro-
tective custody of the girl because she was already staying
with neighbors. He said that he knew as soon as he took the
call from the police that the situation demanded prosecution
and therefore suggested calling the State's Attorney's Office.
He set up counseling quickly for the victim, her two young-
est brothers, and her mother. The mother, however, felt
that there was no need for counseling for the boys, in spite
of what they had seen and in spite of the youngest son's
problems talking about the incident. Warner said that be-
cause DCFS has no provisions for mandatory counseling, he
could not force them to attend sessions. He said that the
daughter soon became disinterested in counseling, though he
did not say specifically why, and he said that soon after
she stopped attending, he closed her case.

A few of Warner's observations pertain directly to this
report. Warner was a member of the Lake County "Child Pro-
tection Team," a group of professionals who sit down together
to discuss serious cases of abuse and neglect. Other repre-
sentatives on the team include doctors, nurses, and assis-
tant state's attorneys. In regard to cooperation between
DCFS and the Office of the State's Attorney, Warner said
that the Child Protection Team was formed primarily because
the State's Attornev's Cffice did not feel that very serious
cases were being referred for prosecution. At the same time,
however, Warner said that DCFS does not have to report to the
police or the State's Attorney because "we are professional
and can determine appropriate avenues." None of Warner's
general comments pertained to the investigation or treatment
of child molestation.

The offender was finally sentenced tc serve 20-30 years
for the crimes of rape and indecent liberties with a child,
and six and two-thirds-20 years for the crime of aggravated
incest.

- 04 -




R |

G. Victim #9

The Commission developed information on several cases
from Cook County. We have discussed several of these in
our chapter on the offender; information on the victim is
also contained therein. But we shall also present several
other case studies developed more from the point of view of
the victim. Again, overlap in information cannot be avoided
and should, in fact, be welcomed.

While the majority of cases we have looked at, with the
exception of those involving Walter Kaleta, have involved
felony charges being lodged against the offenders, victim
#9 was the victim of a misdemeanor charge--and not a mis-
demeanor charge as the result of a plea agreement. The in-~
cident in question occurred on July 2, 1979, in Marquette
Park in Chicago. According both to police reports and to
the parents of the victim, the girl, a 13-year-old, was
fishing in the Marquette Park lagoon when she was approached
by a man who sat down next to her. He told the girl that
the best way to catch fish was to sit quietly. The girl
agreed to do so. The man then grabbed the girl and made her
2it close to him. He then kissed her and got up and walked
avay, saying he would like to sit with her again later. The
girl began to cry and move away from the lagoon when the man
grabbed her by the arm. At this point her mother saw the
two and said something to the man, who again began to move
away. The mother stopped a passing squad car and the police
officers stopped the man and placed him in custody. The
mother and victim went to the station to give statements.
The man was charged with contributing to the sexual delin-
guency of a child. He was identified as Michael Schmitz.

The mother of the victim told us that the offender did
not seem very concerned with what he had done, even when
the mother went to get the police. She said he scoffed at
her, saying, "I suppose you're going to say I did something
terrible, right?" and "...all I did was kiss her like they
do in church."

It should be noted that this case is atypical in at
least two ways. Pirst, the victim had been the victim of
an attempted rape some five years earlier, and that had
caused her certain emotional trauma. Second, she was the
daughter of a Chicago policeman, who happened to be the
second officer to respond to the call. 1In fact, the offender,
Schmitz, was arrested by the father of the victim. It is
understandable that neither the mother nor the father had
any complaints about how the case was handled by the police.
The parents said that their daughter sustained no injuries

- 95 -




and that no medical examination was necessary. The incident
was not considered very serious, particularly when compared
to the attempted rape, which the parents had described as
very traumatic and very poorly handled by police from another
jurisdiction. Although no one suggested that the parents
seek counseling for their daughter, they told us that they
plan to do so.

The victim's attitude toward +this offense differed
significantly from the attitude she had after the attempted
rape. After the first incident, she felt guilt, shame, and
confusion. After the second incident she felt anger and
bitterness toward the offender. Of course, it is difficult
to compare the two cases, considering the different variables:
difference in circumstances, difference in age of the victim,
difference in the crimes. But the parenis felt that their
daughter's attitude following this second offense was health-
ier. They wanted her to receive some counseling to be "on
the safe side."

The parents commented that although their daughter did
not have to testify in this second case, the A/S/A took a
genuine interest in the case, unlike in the first incident.
They said that the A/S/A in the first incident, from OQak
Lawn, tried to "brush them off" or was "looking for the easy
way out" in the prosecution of the offender.

With regard to the second incident, we interviewed A/S/A
Wilbur Crooks in the State's Attorney's Office on N. LaSalle
Street in Chicago. Crooks had been a Chicago policeman for
13 years before becoming an assistant state's attorney. He
handled the prosecution of Michael Schmitz. In Misdemeanor
Court, Crooks said that an A/S/A doesn't see the victim or
the state's witnesses until the day the case is called in
court. Until that time, contact with the victim occurs only
with the police. Only if there were a question whether a
case should be tried as a felony or a misdemeanor would
felony review be involved; in that situation, the victim
would speak with an A/S/A prior to the court date. But if
the offense is a clear-cut misdemeanor, as in this case,
the first A/S/A-victim contact takes place in court on the
court date.

Crooks told us that there is no real difference between
preparation for a misdemeanor trial and preparation for a fel-
ony trial. An obvious difference, though, is that in a felony
case, the A/S/A has longer to prepare ltls witnesses. In a
misdemeanor situation, he must prepare his witnesses within
an hour of the case being called. Furthermore, in Misde-
meanor Court, an A/S/A does not know in advance which cases
will be called on any given day. He learns of his list of
cases that morning.
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Crooks could not recall all of the details of the case
in guestion, but he based his actions concerning final dis-~
position of the case on his knowledge that the offender was
employed, had no prior record, and "was not likely to commit
another offense." Judge Clarence Bryant agreed to give
Schmitz a sentence of one year of court supervision.

Crooks offered some miscellaneous observations regard-
ing cases of child molestation. He said at one point that
the age of the victim ",..has forced me to pitch a lot of
cases." The embarrassment that accompanies these cases
often inhibits the child from being a good witness. Finally,
parents do not understand the judicial system. They want
justice done in these cases, he said, but they do not want
their children subjected to cross-examination. Crooks said
that there is no way to prevent a defense attorney from
asking unpleasant questions, but an A/S/A can prepare for
this possibility by "thoroughly preparing the child."

Crooks gsaid that "not all people have good rapport with
kids. I can get kids to relax. I know some assistants can't
do it." He said that it is crucial that both police and
A/S/A's develop more patience when handling children, whether
victims or witnesses. He said that it is important to be
sure the victim not feel guilty or responsible for a crime.

With regard to a sentence of court supervision, Crooks
said that supervision, which is a court disposition but not
a finding of guilt, is a good alternative in cases in which
the defendant "can straighten his act out." At the time of
our ilnterview with Crooks, he believed that a defendant
given supervision should be able to expunge his arrest re-
cord three vears after successfully completing supervision.
As of January 1, 1980, the law was changed to allow a de-
fendant sentenced after that date to petition for such ex-
pungement after two years and on his own initiative. Crooks
said that if a defendant given court supervision is going to
"screw up," the chances are good he will do it within three
years anyway.

Our last interview regarding this case was with Judge
Clarence Bryant of Branch 49 (previously referred to as Mis-
demeanor Court). Judge Bryant had found Michael Schmitz
guilty of contributing to the sexual delinquency of a minor
on August 23, 1979. While Judge Bryant had nothing to say
specifically about the case, he did talk about supervision
and related issues.

The judge told us that the only sex offense cases he

hears in his courtroom are contributing to the sexual de-
linquency of a minor, indecent expcsure, and a rape if it
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has been reduced to a simple battery. On an annual basis,
he said, sex offenses comprise approximately less than 3%
of his total calendar call. He said that in spite of the
small number of sex offense cases heard in his courtroom,
it is his tendency to expedite trial of these cases. He
does not like to dismiss the cases or to strike them with
leave to reinstate. The judge told us that it is extremely
likely that a defendant, when convicted, will receive proba-
tion or supervision in his courtroom if the conviction is
for a first offense. He further stated that approximately
3% of the total number of defendants he sentences receive
jail time. But he added that if one includes those who are
sentenced to probation with jail time considered served
while the defendant waited for trial, that percentage climbs
to approximately 10-15%.

Judge Bryant said that the present condition of our
jails both in Cook County and in the rest of the state is
so deplorable that he avoids sending a convicted person to
jail if he can help it. He added that, "I don't think it
does anything for anyone." Judge Bryant argued that super-
vision is an "excellent" alternative to a conviction, and
he also felt that the present expungement system is useful,

Judge Bryant said that child competency hearings are
conducted the same way as in felony court rooms. He men-
tioned that he will allow a child to testify in chambers if
the defense agrees, and he said that he has had occasion
to question a child witness in his chambers to determine
if there were aggravating circumstances to an offense, such
as a long period of abuse.

Judge Bryant said that he does not recommend counsel-
ing or psychiatric treatment to victims because it is not
his responsibility; rather, it is the responsibility of
"some" medical or social department. He said that he did
not think that a special court should handle sex offenses.
Finally, he commented that, "We have one of the best court
systems in the country--it's almost model."

H. Victim #10

During the period March 21-22, 1979, an eight-year-old
girl was allegedly the victim of a sexual molestation/fondl~-
ing. On March 23, 1979 the victim's stepfather, Albert E.
Mayweathers, was arrested by the Chicago police and charged
with taking indecent liberties with a child. Mayweathers
was scheduled to appear in a special courtroom in Juvenile
Court, Calendar 21, on April 3, 1979.




Calendar 21 of the Juvenile Court is a special court-
room in which hearings are held relating to criminal com-
plaints resulting from crimes allegedly perpetrated by mem-
bers of a victim's family. A Circuit Court General Order,
signed May 23, 1978, and numbered 78~9, specifies the assign-
ment of criminal complaints to the juvenile division. It
follows:

Since Chief Judge John S. Boyle has directed that certain
criminal complaints relating to child abuse initiated by
the Chicago Police Department shall be assigned to the
Juvenile Division of the Circuit Court of Cook County.

It is ordered that criminal complaints initiated in the
several police districts and units of the Chicago Police
Department against adults for abuse of children who are
members of their household for violation of the follow-
ing provisions of the Illinois Statutes and Municipal
Code of Chicago relating to child abuse....

A list of eight different criminal charges follows the order.
Though indecent liberties is not on the list, the implication
is that the eight charges listed must be sent to Calendar 21
and that certain other offenses occurring in the home that
may cause injury to a child will also fall under this general
order.

Mayweathers was reported by his wife, but only after
she had heard her daughter complain of the incident the day
before. The mother told the police that she was afraid of
the man's violent temper. She mentioned threats that he had
made against her.

The child was taken to a nearby hospital and examined.
The doctors found vaginal inflammation and irritation but no
severe trauma. Their conclusion was that the girl may have
been sexually molested. They were unable to furnish any
physical evidence of the molestation., After Mayweathers was
arrested, the victim was released to the care of her mother.

Commission investigators spoke with the police who had
handled this incident. We spoke with Officer Gertha Booth
and Sergeant Robert Maher. Booth and her partner, Joyce
Smith, had followed up on the case. Booth recalled that the
natural mother was hesitant to press charges against her
husband after she made the initial call to the police. She
said that the mother apparently did not want to return to
court a second time (after a continuance) because of pos-
sible psychological trauma it would cause her daughter.
Booth told us that she never makes any social service or




counseling recommendations to a victim or a victim's parents
because it is the responsibility of the courts. She said
that if a victim needs hospital care, she will provide cer-
tain information about the Crime Victims Compensation Act.

Booth complained about the general handling of these
types of cases by the judiciary. She said that unless there
is physical evidence introduced in court, a judge will al-
most always grant probation or court supervision, even if
the child makes a good witness.

Next, Commission staff spoke with Assistant State's
Attorney Edward Rothchild regarding his handling of this
case. He told us that, after nine court continuances, May-
weathers pled guilty to a reduced charge of contributing
to the sexual delinquency of a child on August 21, 1979.

He was sentenced by Judge Jose R. Vazquez to one year super-
vision with the Circuit Court Social Services Department.
Rothchild told us that during the five months of court pro-
ceedings, the defendant vehemently denied ever touching his
step daughter. Rothchild told us that he thought the case
was somewhat atypical of the cases he is used to handling
because he was not sure that the offender was guilty. He
added that the victim refused to provide any testimony at
all during the proceedings beyond her initial brief police
statement. He also mentioned the lack of any physical evi-
dence in the case from the hospital examination. In general,
Rothchild said that the state had very little it could use
even to substantiate the charges against Mayweathers.

At one point, the mother even considered dropping the
charges against Mayweathers. Rothchild felt that when the
mother realized that she would have no financial support
with her husband in jail, she wanted the charges dropped.
However, after his arrest, Mayweathers moved out of the
house and at this point the mother again vigorously pursued
prosecution against him.

When a Commission investigator queried Rothchild why
the state pursued such a weak case, he replied that May-
weathers wanted to return home but felt that there would be
problems stemming from the arrest alone, regardless what
the disposition of the case was. Mayweathers wanted some
sort of counseling to ensure a successful re-entry to the
home. It was explained to him that by pleading guilty to
a reduced charge he would be able to take part in a pro-
gram providing counseling and care to both him and his
family. It was also explained to him that if he agreed to
one year's court supervision, upon successful completion of
the term he could have his entire arrest record relating to
the incident expunged. Although reluctant to do so, May-
weathers agreed to the plea.

- 100 -




I. Victim $#11, Victim #12, and Victim #13

The sexual molestation of these three children, two of
them female and one male and aged 4, 6, and 6, took place
on November 18, 1978, in Chicago. Police reports indicate
that two men, identified as Daryl Clayton and Willie J.
Taper, forced all three children to perform acts of oral
copulation upon the two of them. Police officers were sum-
moned to the scene of the crime by the mother of one of the
victims. Part of the initial police report states that,
"The victims in this case ire at a very young and tender
age and it is very doubtful that they realize the vicious-
ness of this offense." Assistant State's Attorney David
Sabatini was summoned to the hospital where the victims
were being examined and the following notation concerning
his questioning is excerpted from the police report:

ASA Sabatini of Felony Review responded to...Hospital
and after interviewing the three victims who were 4,
6, and 6 years of age, felt that the victims would not
be competent enough to testify in court in regards to
a felony charge. ASA Sabatini at this time rejected
the felony charge.

Still, the report goes on to note that it was "apparent"
that all three victims had experienced some sort of sexual
abuse. The defendants were charged with three counts of
contributing to the sexual delinguency of a child.

Commission investigators spoke with several different
individuals involved in this case. Among them was an in-
vestigator from Area 3 Homicide/Sex, Chicago Police Depart-
ment. He had been the investigating officer assigned to
these three related cases. He told us that he interviewed
all three victims at 1:00 a.m. on November 18, 1978. He
told us that they were poor witnesses. One of them kept
falling asleep during the interview, he said. Furthermore,
the children didn't appear to know "right from wrong," they
didn't understand what had happened, they had no comprehen-
sion of what the two men had done, all of the children con-
tradicted themselves repeatedly, and gquestioning by police
and the A/S/A was often met with blank stares from the vic-
tims, according to him. He told us that all three children
knew that something had happened but none of them could ex-
press it. He complained that they would respond to his ques-
tions with "childish remarks."

He also commented that the parents repeatedly inter-

ferred with the questioning process and that they tried to
answer questions fcr the children. Even when they did answer
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for the wvictims, the victims then would contradict theix
own parents. When a Commission investigator told him that
Judge Clarence Bryant was so impressed with the victims'
testimony that he found both offenders guilty in misde~
meanor court, he said, "Well, they weren't good that night."
When he learned that Judge Bryant had sentenced each man to
only one year probation, he commented that he must not have
been quite as convinced as he said he was.

A Commission investigator read the investigator the
statement from the police report that we have quoted above,
which he had written. We asked him if there were a dif~
ference between being competent to testify with regard to
a felony as opposed to a misdemeanor, He answered that
with a felony charge a competency hearing is required. Our
investigator responded that Judge Bryant had told us that
there is no difference between a competency hearing in a
misdemeanor court as opposed to a felony court. The in-
vestigator replied that in felony proceedings there is more
pressure put on the witnesses and that it is more difficult
to convict in felony cases than in misdemeanors.

He was very critical of Felony Review in general, com-
menting that they appear "to be trying cases before they go
to court." He suggested returning to the old grand jury
system, to allow the grand jury to hear the facts and de-
termine whether there is reasonable belief that the offense
occurred or not. He suggested that it should be up to a
Jjudge to determine whether a defendant should be charged
with a felony or misdemeanor.

We also spoke with Chicago Police Department Officer
Victoria Cerinich, who had responded to the call about the
incident together with her partner. We asked her about the
competency of the victims in this case. She mentioned that
they were vague in their presentation of the incident but
that the gquestioning was also very long and drawn-out. She
said that one had to expect their shyness when in the pre-
sence of so many adult strangers and that they were inhibited
by the whole process. At one time the children even pre-
tended the whole incident was a Jjoke, apparently to break
the tension of the questioning. Cerinich also mentioned that
the children did not lie or contradict themselves in relat-
ing the incident. She said that initially the officers got
the names of the offenders mixed up and consequently the
officers were confused at the responses the children gave
them, a confusion that seems to have been transferred to
the children. She said that if there were a problem of com-
petency for these children, it would have been because they
apparently had no concept of time. They did not know if
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the offense had occurred the same day or as many as three
days earlier, or at least did not respond in such a way as
to indicate that they knew the difference.

Cerinich said that Judge Bryant appreciated the police
effort that went into the case and was very tolerant of
problems associated with the case. She said that despite
their ages they were able to communicate effectively in
court. When we asked Cerinich if the children's testimony
would have been effective toward a conviction in felony
court, she offered the opinion that it would have been good
enough if there had been some sort of adult corroboration.
Cerinich made a point of telling our investigators that
when she talked with the victims, they did not tell con-
flicting stories, contradict themselves, or fabricate any
part of the incident.

We asked Cerinich if the Felony Review A/S/A could have
possibly interviewed the children sometime later, instead of
fighting to keep them awake at one o'clock in the morning.
She said that for that to happen, the offenders would have
had to have been held by the police without charging. She
sald they either can't or won't do that without approval
from the State's Attorney. It becomes a circular problem
because the State's Attorney usually will not approve hold-
ing someone without charging unless he can speak with the
victims immediately.

We also spoke with A/S/A David Sabatini. He told us
that he tried to determine whether a judge would deem the
children to be competent as witnesses by speaking to their
parents and relatives. He said that "some" of the parents
were not convinced that the children were telling the truth
to begin with. He said he refused to approve the felony
charge of indecent liberties because the children made poor
witnesses. He said the first child would say one thing
happened, the second would agree but then change her mind,
and the third child would make a flat denial of the entire
incident.

Sabatini conceded that the hour of the interview, and
the place of the interview, may have caused some untoward
problems. We asked if the children should have been reques-
tioned the following day. He said that every case is dif-
ferent and that it depends on the children. He said that
some children may be competent but may hold back from fear
or guilt; but when children cannot express themselves,
follow-up interviews will do no good.
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We asked Sabatini to comment on the Homicide/Sex in-
vestigator's words that "ASA Sabatini...felt that the vic-
tims would not be competent to testify in regards to a
felony charge." Sabatini said that those were not his woxds
and he surmised that the investigator wrote the case up that way
so that the statement would be vague enough to obscure the
fact that the children were such poor witnesseg, thus leav-
ing the door open to a misdemeanor charge without "tipping
off" the defense that the case was weak. Sabatini said
that he did not consult with the investigator on the use
of this tactic but that he had seen it used before and could
recognize it easily.

Commission investigators spoke with A/S/A Jeffrey
Pattee regarding this case. The charges against Clayton
had been rejected by A/S/A Sabatini, but the further charges
against Taper were reviewed by A/S/A Pattee. Pattee reject-
ed felony charges against Taper. He told us that the fore-
most reason he rejected felony charges was that the victims
could not agree on what had happened during the incident in
question. The second reason was that he felt that a judge
wouldn't £ind them to be competent witnesses. He said the
children were neither "outstanding nor intelligent." He
told us that he thought the state stood a 0-10% chance of
success with a felony charge.

Pattee also mentioned two items of more general inter-
est to us for purposes of this report. The first was his
advice that the concept of competency 1s hundreds of years
0ld and any attempted changes in the policy would meet with
stiff opposition from the "legal community."

The second point was that while he was aware of many
groups that assist adult rape victims, he was not aware of
any that provided counseling or therapy for a child victim
or for a victim's parents. He said that it is important
to have someone available to explain to the parents how to
deal with their children after such an experience as a mo-
lestation incident, and that it would be best to have some-
one on call 24 hours a day to provide therapy, or at least
advice on where to get it.

Finally, Commission investigators interviewed two of
the parents of two of the three victims. One of the mothers
told us that the policewoman who responded to the call did
a good job but that her partner, who was male, was insensi-
tive and apathetic about the whole affair. She said that
the policeman seemed to be blaming her for not having called
sooner and for not having any adult witnesses to the inci-
dent. The woman did mention that after the first day the
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policeman changed his attitude, possibly, she suspected,
because of the influence his partner may have had upon him.
The woman complained that after the offenders were arrested,
the police left in a hurry and provided no way for them to
get to the station to give their statements, even though
there were six officers present by that time. She said
that once at the station the stories the children told all
were consistent, but she admitted that at the hospital one
of the children changed her story. The woman said she did
so after speaking with her older sister about the incident,
who advised her to forget the whole thing ever happened.
The sister, it turned out, had been sexually abused herself
while qguite young.

One of the women interviewed said that one of the
state's attorneys suggested that because of the age of the
victims it might be best to forget the whole thing--ap-~
parently including prosecution as a misdemeanor. She said
that if she had it all to do over again, she never would
have called the police or initiated a complaint. She said
that when the offenders received one year probation each,
"it was all for nothing." She believed that the offenders
should have received at least some jail time for the of-
fense. She was also furious that the offenders were re-
leased a day later on bond and allowed to return to the
same apartment building where the victims resided.

One of the women volunteered the suggestion that child
molestation cases be heard in a special courtroom for that
purpose. One of the women also mentioned that DCFS repre-
sentatives contacted her and the other parents regarding
the molestation incident. She said that the caseworker did
not interview her son or offer or suggest any counseling or
therapy for him, however.

Judge Bryant heard the case. He told us: "I didn't
think jail would do them any good, and I don't think they
had any prior record."

J. Victim #14

This case wa.: very peculiar. It involved an incident
of mother-daughter incest, which is extremely rare, accord-
ing to the literature. On June 20, 1979, a nine-year-old
Chicago girl was subjected to fondling and having an arti-
ficial penis inserted into her vagina by her mother. The
incident was observed by the victim's brother, age 8, and
reported to the police after the victim ran from the home.
The offender was arrested by officers of the Chlcago Police
Department the same day.
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The police interviewed the offender after informing
her of her constitutional rights, which she waived. In
summary, she told the police that she had forced her daughter
to participate in the incident because she wanted "to save
her daughter and she did not want her to be de-flowered by
someone on the street." Because of the relationship between
offender and victim, the case was sent to Calendar 21 at
Juvenile Court.

We spoke initially with the neighbor who found the
young girl huddled on her doorstep clothed only in a black
plastic garbage bag. The girl tried to explain to this
woman what had happened to her but was hysterical. The
woman called the police immediately. She said that they
responded promptly and questioned the girl at length, She
said that she thought that the police were appropriate in
their line of questioning and expressed concern over her
condition. One of the officers said that he would call a
female officer to "check her," but this officer, if indeed
called, did not come to the neighbor's home while the young
girl was there. The police officers then took the girl
back to her home to question her mother. There was no men-
tion or suggestion that the girl should see a doctor or be
taken to a hospital.

We then spoke with A/S/A Steven ILuchsinger, who was
contacted by the police to make a determination in the mo-
lestation arrest. By this time the police had arrested the
mother and charged her with indecent liberties. Luchsinger
is a Felony Review assistant state's attorney. He had
little information to offer except that he remembered that
the mother was very mentally disturbed and had simply de-
cided to "deflower" her own daughter herself. Luchsinger
had recommended that the felony charge stand.

We also spoke again with A/S/A Edward Rothchild of
Calendar 21 in Juvenile Court. He described the mother as
a "real wacko" who definitely needed treatment, As a re-
sult of her condition and her plea of guilty, Judge VaZzquez
sentenced her to a one-year conditional discharge requiring
her to report to the Social Services Department of the Cir-
cuit Court. 1In cooperation with the Illinois Department
of Mental Health (DMH), she was assigned as an inpatient at
Elgin State Hospital. The terms of her discharge were that,
should she violate any of the conditions to which she had
agreed, she would have to spend 3-5 years in a state prison.

Rothchild told us that unless there is a family rela-
tionship in a molestation case, a defendant found guilty
will normally be given either jail time or probation. But
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if there is a family relationship, the court tends to opt
for either court supervision or a conditional discharge,
depending on the past recoxrd of the guilty party. The ob-
jective is to "get things back together" in the home rather
than separate family members.

K. Victim #15

Our final victim case study also comes from records
furnished by the Chicago Police Department. Briefly, a
nine~year-~old girl was sexually molested by her own step-
brother on June 29, 1979. The coffender was arrested and
charged with taking indecent liberties with a child. On
July 30, 1979, he was convicted of the same charge and
sentenced to two years felony probation by Judge Maurice
D. Pompey. Police reports indicate that the victim had
been fondled by the stepbrother and that the offense that
occurred on the morning of June 29 was the latest in a
series of incidents stretching back for several weeks. An
assistant state's attorney from Felony Review responded to
the Police Department and interviewed all parties. After
being advised of his rights, the alleged offender said that
he had fondled the victim but that he had not placed his
finger in her vagina, as the victim had stated to the po-
lice., Upon hearing all of the statements, the assistant
state's attorney advised that the suspect be charged with
indecent liberties. Later, according to police reports,
the suspect admitted to the police that he had done what
the victim had said and that he had performed deviate sex-
ual acts upon the victim.

Commission investigators interviewed Chicago Police
Department Homicide/Sex Investigator John Herman regarding
this case. He confirmed what the police reports reflect,
that the offender initially denied everything and then broke
down and gradually told the entire story. Herman said that
the suspect, Richard Ray, had told him that he had known he
had a mental health problem and had been going to a neigh-
borhood mental health center to try to help himself even
before the incident occurred. He said that he wanted to
obtain further psychiatric help. The parents were adamant
that he be prosecuted and pushed for prosecution even before
the police showed thelr interest in the case. Herman told
us that he did not make the arrest or attend the court hear-
ings. The offender had been arrested immediately after the
incident by beat officers. He said that it is the role of
the police investigator to conduct any follow-up investi~
gation that is necessary and to act as a liaison with the
State's Attorney's Office. He mentioned that the A/S/As
do not like to deal with the beat officers until speaking
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with and working with the investigator, supposedly because
investigators have more experience. Herman said that there
were no particular problems in presenting the case to the
Sﬁate's Attorney's Office. He said the case was "open and
shut."

In his general comments, Herman relterated what many
others have told us about prosecution of child molestaticn
cases: that the biggest problem involves qualifying the
witnesses and obtaining corroborating evidence; that parents
have to be willing to cooperate with the police and assist
in the interviewing process; and that he has no special
training in sex cases but that he "picked it up" on his own
through experience.

We attempted to speak with the victim's mother con-
cerning how this case was handled. The mother told us that
it would be too painful to discuss any element of the case
and that she was trying to disassociate herself from it en-
tirely. She did say that her son, who abused the victim,
is no longer considered a member of the family. She said
she had not wanted to have her son jailed but that she
wanted to obtain the proper guidance for him. She said
that at the time of our October. 1972, interview, her son
still lived in the Chicago area, had gotten a new Jjcb, was
receiving psychiatric care, and was forced by a court order
to stay away from both home and sister. The mother had
high praise for the State's Attorney's Office and said that
they had done an excellent job.

Commission investigators interviewed the prosecutor in
this case. He had little to say about this particular case
but offered some comments about the prosecution of these
crimes in general. He said that one problem is trying to
qualify a witness. He had worked for some time in Judge
Pompey's courtroom and, with regard to competency hearings
in general in his courtroom, described them as "extremely
rigid" and said that Judge Pompey "doesn't bend too much."
He said that he tries to prepare a child to testify by
using patience and going over a story again and again. He
sald he tries to use a vocabulary easily understood by the
victim. He said that in Judge Pompey's courtroom it is not
necessary for the prosecutor or the witness to use technical
language. The witness need not even be explicit in what he
or she describes. What is important, according to the A/S/A,
is that the witness is clear about what he or she is talking
about. :

He said that the State's Attorney's Office does not have

a policy for advising or suggesting that a victim receive
therapy. If there were such a policy, furthermore, he would
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not agree with it. He told us that the job of his office
is to prosecute offenders, not to interject counseling
into the process. In elaboration, he said that therapy is
defnintely not for everyone. He said that a teenage girl
might need therapy following a molestation incident but
that a young child probably would be better off forgetting
the incident. He sald that therapy in such a case could
upset a victim and cause him or her to assume feelings of
guilt.

We mentioned that we had been told that misdemeanor
courts do not put the sane amount of pressure on a victim
that felony courts do. The A/S/A said that in felony court
a judge will look more critically at a case simply because
the seriousness of the charge can be accompanied by a more
severe sentence.

We spoke with Judge Pompey, primarily about the larger
issues involved in molestation cases. He told us that he
did not have a transcript of the trial concerning the in-
cident at hand and that he would not comment on it unless
he could reveiw such a transcript beforehand.

Judge Pompey presides over preliminary hearings for
homicide and felony sex offenses except incest cases {(and
related charges), which as we have seen, are heard in
Calendar 21, Juvenile Court. Judge Pompey would have occa-
sion to pass sentence in a case if a defendant pleads guilty
at a preliminary hearing. Further, he would only accept
such a plea after holding a pre hearing conference with the
defense attorney, the A/S/A assigned to the case, and the
parents of a victim of a child molestation incident. Judge
Pompey told us that he likes to allow parents to express
their opinions and desires in a case, which, of course, he
is in no way bound to consider when agreeing to a sentencing
bargain. This practice is more of a courtesy on the judge's
part than anything else.

Judge Pompey told us that he personally demands the
following criteria be met before he considers accepting a
guilty plea:

1) There must be agreement between the State's Attorney
and the defense.

2) The defendant must arrange to be evaluated at the
psychiatric institute and undergo treatment if neces-
sary before Judge Pompey will accept a guilty plea
and pass sentence.
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3) The defendant must waive the patient-psychiatrist
privilege in cooperation with the court.

The judge told us that he rejects as many plea agreements
as he acdcepty because one or more of the parties involved
will not weet his terms. He said that often he rejects
the plea agreement because the agreed~to sentence is, to
him, "too light." Judge Pompey told us: "I think I've
only given probation twice on child molestation cases in
five years. The rest have been sent to the penitentiary."
With regard to sex offenses, he told us that he receives
a maximum of four pleas =ach year.

Judge Pompey stressed that one of the most misunder-
stood rules of evidence concerns the competency of witnesses.
He said that on one occasion someone from CBS news called
him and asked how he could find a complaining witness com-
petent to testify and yet find a defendant not guilty. He
stressed that competency itself and truthfulness are not
the same thing.

Judge Pompey's recommendation to us was to do away with
the competency hearing as it now is structured. He advo-
cates substituting allowing the witness to testify and to
let the credibility of his testimony stand on its own merits.
He said that the burden of deciding whether a child is com-
patent should not be on a judge's shoulders to begin with
and that many judges allow themselves to be persuvaded to
find a child witness competent to testify anyway. He said
that every competency h=aring is subjective and thus might
not truly reflect on the competency of a witness. He saild
that a young child may not be able to understand the abstract
nature of the "truth," but the same child can adequately ex-
plain and describe the incident that occurred in detail.

He said, for instance, that children often define truth as
"not telling a lie," which for prosecutorial purposes is
unacceptable.

Judge Pompey employs a 3l-page report that he prepared
as a guide to determine the competence of a child witness
in a sex offense. The report includes a good deal of case
law on which he bases his decisions and offers criteria that
must be met in order to make a competency determination.
The child must be able to: receive correct impressions:
recollect those impressions; understand questions and nar-—
rate answers; and appreciate the moral duty to tell the
truth and understand the truth as well as to comprehend
the meaning of taking an oath.
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Judge Pompey allows a child to testify in chambers if
the defense has no objection. He said that in these cir-
cumstances, to which the defense rarely objects, only the
testimony of the child would be offered and the child could
have his parents present with him.

Regarding confidentiality, Judge Pompey said that it
is not threatened because after he has sentenced an of-
fender, he is not expected to provide detailed reports of
his therapy and/or psychiatric counseling. He said that he
only wants to know if an offender is attending his therapy
sessions. If the offender is so dangerous that a detailed
narrative of his progress is necessary throughout the
course of probation, Judge Pompey will not impose a pro-
bationary sentence.

Judge Pompey stated that the biggest problem he sees
in a child molestation proceeding is the time lag between
the occurrence of an incident and the child's outcry to his
varents or to the police. The longer the delay, the more
difficult the case will be to prosecute, for reasons which
are obvious from the cases which we have presented here.

: Finally, Judge Pompey said that he thought the State's
Attorney's Office was doing a good job with these types of
cases and that he has detected no automatic propensity on
the part of assistant state's attorneys to make plea agree-
ments with the defense in molestation cases.

The last person with whom we spoke regarding this case
and related concerns was Chief Probation Officer Mel Williams.
Williams told us that the offerder in this case was cooper-
ating well in his therapy and that he had been reporting
promptly to his probation officer.

Williams told our investigators that in the past few
years judges have generally recommended that about 20% of
all sex offenders receive some sort of psychiatric treat-
ment as a condition of probation. The offender is referred
to the Psychiatric Institute, where doctors evaluate him
and refer him to a clinic unless he already has a private
psychiatrist.

Regarding the treatment itself, the offender is only
required to inform his probation officer that he is or is
not reporting to his psychiatrist or therapist. The Pro-
bation Department is entitled to verification of such ver-
bal reports but it is not entitled to further information.
The only requirements that sex offenders must conform to
are the normal rules for probation, that they refrain from
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committing criminal acts, that they refrain from use of
firearms and other weapons, and that they report to the
probation officer assigned to them.

The reality of this situation is that the offender is
required to visit his psychiatrist or therapist but that he
need not cooperate with therapy or respond to it. The
court will never know the results of this therapy, whether
the probationer responds to it or fails miserably to re-
spond. It is the psychiatrist, rather than the judge, who
determines the number of sessions and their length. The
only clue ‘the court ever receives that an offender may not
be cooperating with treatment occurs when the therapist re-
quests that another therapist be assigned a case, and
Williams stressed that this occurs rarely. Williams did
say that if psychiatrists would advise the probation offi-
cers of the progress of an offender, the Probation Depart-
ment would not hesitate to inform the court of its findings.

The only function of the Psychiatric Institute in a
molestation case is to determine what type of treatment an
offender may require. It is not the function of staff at
the Institute to determine if a person is treatable.

Finally, Williams said that there is no clear-cut
policy for how to conduct a session or interview with a
probationer, and it was his wish that there never be any
clear-cut policy. He said that probation officers are
professionals who must be allowed to use their own discre-
tion to determine how to handle any given case. He said
that it is administrative policy that a probation officer
not receive criminal history information from the police
so that it will not adversely affect the relationship the
probation officer must establish with the probationer.

kkkkkrhhkd

An analysis of child molestation cases from the point
of view of the victim necessarily involves information about
the offender and the entire process in which the victim is
involved. Even had we wanted to, we would have been un-
able to furnish gualitative information on the experience
or aftereffects of an incident on a victim without con-
ducting related interviews. Hopefully, through an examina-
tion of case details, the reactions of victims and parents,
the opinions of state's attorneys and judges, and the
functions of others involved in the entire system, the
reader will be able to better understand the milieu in
which child molestation cases are handled.
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The effects of sexual molestation of children can be
devastating. They need not be, depending on many variables,
not the least of which is how the victims are treated with-
in the context of the system that investigates and may
prosecute an offender. A report from the National Center
on Child Abuse and Neglect, published in 1978, notes:

Most researchers agree that, other things being equal,
the psychological trauma to the child is greater when
the perpetrator of the abuse is close to the child than
when he is a stranger. The closer the relationship be-
tween child and offender, moreover, the more likely is
the sexual abuse to be repeated.

Furthermore, an incestuous relationship between a child and
a family member "held in high esteem," according to the re-
port, can be very serious and cause serious complications.
The public disclosure of an incestuous situation may awaken
feelings of guilt associated with denial of the act and de-
pression over it.

The report notes that short-term effects of child sexual
abuse include regression to an early childhood stage, dif-
ficulty eating or gleeping, general depression, and sleep-
walking. Long-term effects have not been researched con-
clusively, but undoubtedly many effects linger for the rest
of the abused person's life. Possible effects include self-
destructive behavior, drug or alcohol abuse, self-mutilation,
and frigidity. Finally, incestuous acts tend to perpetuate
themselves in a family, and child molestation committed by
a stranger can still affect the victim's psychology, even
to the point, as we have demonstrated, that a parent will
allow his or her child to be exposed to a potentially dan-
gerous situation.

Leroy G. Schultz, in his article "The Child Sex Victim:
Social, Psychological, and Legal Perspectives" (Child Wel-
fare, Volume 52, March, 1973), notes that, in and of them-
selves, non-violent sexual assaults do not usually have a
serious effect on a child's personality developement. How-
ever, he makes the point that society and the child's parents
can and usually do make the experience traumatic for a child,
often with long-lasting results. Society supposedly reacts
out of "the need to use the victim to prosecute the offender"
and parents react out of the need "to prove to themselves,
family, neighborhood and society that the victim was free of
voluntary participation and they were not failures as par-
ents."
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Though our next chapter shall concentrate on the cogs
within the system, one must bear in mind that the welfare
of the individual child should be the most important matter
about which that system is concerned. If the system breaks
down, the child will be the primary one to suffer.
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Chapter 4

THE CRIMINAL JUSTICE SYSTEM: THE DISCRETIONARY PROCESS

A. Introduction

More often than not, at least in the recent past, child
abuse cases have not resulted in criminal prosecution. This
is partly because many incidents of abuse go unreported.

The trend is to employ every available means other than
prosecution to protect the child victim and to maintain and
rehabilitate the family unit. It is felt by many that crim-
inal prosecution only exacerbates the problem and prevents
any possibility of improving the family situation. This
assumes that keeping the family together is the ultimate
goal, if possible. However, there are cases in which the
welfare of the child might possibly be served best by the
prosecution of the alleged perpetrator, as in cases in which
a child has been repeatedly seriously injured, where ongoing
patterns of incest within a family exist, or where sexual
abuse by a paramour (a parent's lover who lives in the house)
exists. The prosecution need not even result in conviction
and incarceration to have a desired effect on the ultimate
welfare of the child. Involvement in the criminal process
might encourage the alleged perpetrator to face up to his
problem and urdergo counseling, when previously nothing
forced him to take responsibility for his conduct and its
effect on his family.

B. The Arrest and Charge

The preceding chapters illustrate the variety of ways that
a charge of a sexual offense against a child will be handled by
the police, the Department of Children and Family Services,
the State's Attorney, the Court, and other parties--counselors,
therapists, doctors, etc., directly or indirectly involved
in the criminal justice system. For the reader to better
understand the interplay among the many parties and the many
routes available to resolve an allegation, the procedures and
practices involved in initiating, charging, prosecuting, and
sentencing a child sex offender will be delineated here. The
disposition of the matter will depend, as we will see, on the
various parties that become involved, the decisions they make,
and the discretion they exercise during the course of the pro-
ceeding.

The sex offense against the child will either be committed
by a person related to tiie child--the parent, stepparent, bro-

ther, or sister--or it will be committed by a stranger or by a
party known to the child but not related.
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If the incident is reported, and a large number of
cases, particularly incest cases, go unreported, it will be
reported tc the police, to the Department of Children and
Family Services (DCFS), or to any number of private or public
agencies coming in contact with the child. The response to
the report will not only depend on the agency receiving the
call, but also on the age of the c¢hild involved. The charge
and ultimate disposition can very easily turn on the age of
the child and whether or not he will be allowed to testify
during the criminal process.

If the report is made to DCFS and the offense was com-
mitted by a party who is not a caretaker--not a parent, para-
mour of the parent, family member, member of the household
or babysitter—-DCFS is not authorized to get involved. DCFS
only gets involved when parties responsible for the welfare
of the child are accused of sexually abusing the child. They
do not get involved in "stranger molestation cases." Such
cases are handled by the police.

If a caretaker is invoived and DCFS has jurisdiction of
the case, they can proceed with the case in a variety of ways.
If the incident is a first offense and did not result in ser-
ious injury or was not a particularly shocking crime, it may
go unreported to the police. Instead, DCFS may work with the
family through counseling or other treatment programs or may
refer the case to any number of social service agencies on
contract with the Department. If the offense is serious or
shocking or is the second offense by the caretaker, DCFS
should, as its policy requires, refer it to the police for
prosecution.

When a report of a sex offense against a child comes in
to the Police Department, either through DCFS or a private
citizen's complaint, the police will investigate to the ex-
tent of determining whether a complaint is founded. If
founded, an investigation may take place depending on man-
power constraints and other variables, such as investigatory
information. An arrest will take place either through an
arrest warrant issued by a magistrate upon a showing of prob-
able cause or by an "on-the-spot" arrest when an officer has
reasonable grounds to believe that an individual is commit-
ting or has committed an offense.

Because "probable cause" is generally a tougher standard
to meet than "reasonable grounds," and because the issuance
of a warrant takes time compared to an on-the-spot arrest,
most arrests are made without warrants. An individual police
officer is accorded much discretion at this initial arrest
stage. The decision to arrest without a warrant is, in most
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cases, made solely by the officer on duty. If this officer
later decides there are no grounds for a criminal complaint
against the arrestee, he can release him without requiring
him to appear before a judge.

When a police officer decides to arrest by warrant, it
is the judge who must decide whether the arrest should be
made. The complaint will come either from a private citizen
(usually a victim or eyewitness who has reported a crime to
the police) or from the police officer's own information.
The judge, after examining the complainant and/or any wit-
ness, will issue a warrant 1f it appears, from the evidence
presented, that a crime has been committed and the party
charged has committed the crime. The warrant of arrest is
required to be in writirg and must include: 1) the name
or description of the person to be arrested; 2) the nature
of the offense; 3) the date when issued and the county or
municipality where issued; 4) the signature of the judge;
5) an order to arrest and to bring before the judge; and
6) the amount of bail.

After an arrest, the charging process begins. Initially,
the charges are determined by the police officer or by the
police officer with the aid and advice of a state's attorney.
If the offense is committed in Cook County and police desire
to charge the party with a felony, a special unit of the Cook
County State's Attorney's Office, the Felony Review WUnit,
must also be consulted. The Felony Review Unit acts as a
check on the police officer's charging discretion. A Felony
Review A/S/A will examine the facts of the case and determine
whether the evidence supports the intended charge. Felony
Review can either accept the police officer's determination
or reject totally the felony charge, leaving the officer with
the option of charging the party with a misdemeanor, attempt-
ing to gather more evidence, dropping the case completely, or
appealing the felony review decision to the Deputy Superin-
tendent. The Deputy Superintendent of Police may overrule
the Felony Review Assistant on anything but a homicide. If
the crime is a misdemeanor, the police, alone, are involved
in the initial charging process.

At this time, it is interesting to note the range of
charges that can be brought against a party who has committed
a sexual offense against a child. There are at least 9 dif-
ferent sex crimes that could be charged, from rape, a Class
X felony, to public indecency, a Class A misdemeanor. There
are also many different offenses against children that could
be charged, from endangering the life or health of a child, a
Class 4 felony, to contributing to the delinquency of a child,
a Class A misdemeanor,
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The chart below illustrates the many charges that can
be brought against an offender, in varying combinations.
The charge will very often affect the outcome of the case.
It can affect a plea bargain agreement that can be proposed
by the State's Attorney later in the criminal process, and
may also determine the division of the Circuit Court that
will hear the case and dispose of it.

C. The State's Attorney's Role

Once the police arrest and charge the offender, the
State's Attorney's Office takes control of the case. The
decision to prosecute a case rests ultimately on the State's
Attorney. Once involved, the assistant state's attorney
will review the case file and the police reports. His re-
view will make him familiar with the case and help him de-
termine whether there is sufficient evidence to sustain a
conviction. If a felony, he will review the work file of
the Felony Review Unit. He will evaluate the offense and
its effect on the community. He will also review the phy-
sical evidence to ensure that it is properly inventoried
and preserved for trial.

The assistant will interview the victim and all avail-
able witnesses. These interviews will be a determining fac-
tor in the future of the case. The State's Attorney will be
alert to certain factors, such as the reluctance of the vic-
tim to come to court or testify, support by the parents and
other family members, the reluctance of witnesses to tell
the whole story as opposed to just the part most favorable
to the case, and the relationship that exists between the
victim and the defendant. If the interview of the victim
and witnesses is not satisfactory, charges may be dropped
or reduced in exchange for a guilty plea by the defendant.

Because the assistant state's attorney exercises such
complete discretion, he can decide to prosecute on the ini-
tial arrest charges brought by the police, add to or sub-
tract from the original charges, or drop the case completely.
If the decision is made to continue with prosecution, the
State's Attorney will either take his case to a grand jury
or to a judge at a preliminary hearing. Both the grand jury
and the preliminary hearing exist to determine if probable
cause exists to believe that the defendant has committed the
offense charged. The decision to have the case heard by the
grand jury or preliminary hearing judge rests with the pro-
secutor, who weighs the subtle differences between each pro-
ceeding.

- 118 -




RANGE OF POSSIBLE CHARGES REGARDING SEXUAL CRIMES AGAINST CHILDREN

FELONIES

SEX OFFENSES

I1l. Rev. Stats., Ch. 38, & 11-1 I11.
Rape-Class X

I11. Rev. Stats., Ch. 38, § 11-3
Deviate Sexual Assault~Class X Ill.

Ill. Rev. Stats., Ch. 38, § 1l-4
Indecent Liberties with a
Child-Class 1 Ill.

Il1l. Rev. Stats., Ch. 38, § 11-10
Aggravated Incest-Class 2

Ill. Rev. Stats., Ch. 38, § 11-11
Incest-Class 3

I11l. Rev. Stats., Ch. 38, § 11-20a
Child Pornography-Class 1,
Class 4

MISDEMEANORS

Rev. Stats., Ch. 38, & 11-5
Contributing to the Sexual
Delinguency of a Child-Class A

Rev. Stats., Ch. 38, 8 11-6
Indecent Solicitation of a
Child-Class A

Rev. Stats., Ch. 38, § 11-9
Public Indecency~Class A

KIDNAPING AND RELATED OFFENSES

I11l. Rev. Stats., Ch. 38, 8 10-1
Kidnaping-Class 2

I11l. Rev. Stats., Ch. 38, § 10-2
Aggravated kidnaping-Class X,
Class 1

I1l. Rev. Stats., Ch. 38, § 10~3
Unlawful restraint-Class 4

BODILY HARM

Ill. Rev. Stats., Ch. 38, § 12-4 Ill.
Aggravated battery-Class 3
Ill.

I11.

- 119 -

Rev. Stats., Ch. 38, § 12-1
Assault-=Class C

Rev. Stats., Ch. 38, § 12-2
Aggravated assault~Class A

Rev. Stats., Ch. 38, § 12-3
Battery~-Class A




FELONIES ) MISDEMEANORS

DISORDERLY CONDUCT

I1I. Rev. Stats., Ch. 38, 8 26-1{a) (1)
Disorderly conduct-Class C

OFFENSES INVOLVING CHILDREN

I1l. Rev. Stats., Ch. 23, 8§ 2368 I1l. Rev. Stats., Ch. 23, & 2351
Cruelty to children and others- Unlawful employment~Class A
Class 4 (First offense); Class 4 felony

(Second or subsequent offense)

Ill. Rev. Stats., Ch. 23, B 2352
Unlawful to exhibit-Class A
(First offense); Class 4 felony
(Second or subseguent offense)

Ill. Rev. Stats., Ch. 23, B 2354
Endangering life or health=~
Class A (FPirst offense);
Class 4 felony (Second or
subsequent offense)

Ill. Rev. Stats., Ch. 23, § 2361
Contributing to dependency or
neglect of child~Class A

I1l. Rev. Stats., Ch. 23, 8 236la
Contributing to delinguency of
child~Class A

This range of offenses is not exhaustive, Attempted offenses {such as
attempted rape) may also be sex offenses against children. Municipal
codes and ordinances may also, in reality, represent sex offenses against
children.
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1. Preliminary Hearing

The preliminary hearing is held either in lieu of a
grand jury proceeding or together with it. It is held be-
fore a judge with the State's Attorney, defense attorney,
defendant, and material witnesses present. It is an in-
formal proceeding, wherein the state will present its wit-
nesses who, in turn, can be cross-examined by defense
counsel. It is not a trial; instead, it merely establishes
that there is reason to believe--probable cause--that this
defendant committed the crime. If probable cause is found,
the judge will hold the defendant to answer to the court
with appropriate jurisdiction., Thereafter, the defendant
will stand trial for charges either on an information signed
by the State's Attorney or by an indictment returned by a
grand jury acting either before or after the preliminary
hearing has been held.

The preliminary hearing is another opportunity for the
prosecutor to gain insight into the quality of his case
when witnesses and their testimony are exposed to a court
proceeding. While the purpose of the preliminary hearing
is to establish probable cause, which, realistically speak-
ing, 1s not difficult, it is also a good time to determine
how viable the state's case may be. If the case is weak and
probably will not be won at trial, at the conclusion of the
preliminary hearing the State's Attorney can reduce the
charges (particularly in a felony case from a felony to a
misdemeanor), or agrse with the defense to a trial on a plea
of guilty on an information--a plea bargain. Conversely, if
the case appears stronger than had been originally thought,
the State's Attorney may upgrade the charges.

2. The Grand Jury

Should the judge find no probable cause at the pre-
liminary hearing and dismiss the charges, the State's At~
torney can always re-present his case to the grand jury, if
he feels the facts of the case so warrant. The grand jury
is another means of establishing probable cause that the
defendant committed the offense. Prior to 1975, the great
majority of felony matters were handled by the grand jury
indictment process. The Illinois Constitution provided
that no person would be held to answer for a criminal of-
fense punishable by death or by imprisonment unless on
indictment by a grand jury. In 1975, the state legislature,
under the authority of the Constitution, limited the re-
quirement of a grand jury indictment so that prosecutions
of felonies could be begun by information (the result of
the preliminary hearing) as well as by indictment (the re-
turn of a finding of probable cause by the grand jury).

- 121 -~




The grand jury is composed of a jury foreman and twenty-
two other jurors. They hear the evidence presented by the
prasecutor and determine, independently, whether or not prob-
able cause is present. In theory, the grand jury is to act
independently of the State's Attorney, but it can be an im-
portant tool for the prosecutor. Grand juries place enor-
mous trust in the prosecutor's guidance and may return a
finding of probable cause which might not have been returned
at a preliminary hearing. The grand jury does not have to
be informed of the previous "no probable cause finding" and
the only requirement of the state is that the return of the
indictment by the grand jury be prompt. The State's Attorney,
thus, has another means of continuing his case, even after
an unfavorable result at the preliminary hearing.

When presenting his case to the grand jury, the prose~-
cutor is not bound by as stringent rules of evidence as ex-
ist at trial. There is no cross-examination, as in the
preliminary hearing, and leading questions can be used to
guide witnesses. The grand jury process is a good vehicle
for initiating witnesses to the court process of testify-
ing. It also will "lock in" the testimony of a witness, who
might change his or her story at trial, through perjury sanc-
tions. If the prosecutor should desire to "test" the com-
petency or credibility of a child witness so that he is
satisfied that the child can withstand the rigors of trial,
the grand jury is one opportunity to do so. A child, com-
petent or not, can testify at a grand jury proceeding. But
if the child is the only witness to testify in a proceeding
and is shown to be incompetent, the indictment is subject to
attack. If the grand jury should find that probable cause
exists that the defendant has committed the crime charged,
it returns a "true bill" (an indictment). If the case is
stronger than originally anticipated, the grand jury can re-
turn an indictment to upgrade the original charges. If the
case appears weak, the prosecutor can determine whether a
plea bargain is appropriate or whether the case should be
dropped completely. The prosecutor also has another option
in a case in which the party is charged or has been charged
with a sex offense--proceeding against a defendant under the
Sexually Dangerous Persons Act.

D. Sexually Dangerous Persons Act (Ill. Rev. Stat. ch. 38,
§105-1.01 et seq.)

The Illinois Sexually Dangerous Persons Act (SDPA) pro-
vides an alternative to the criminal prosecution of sex
offenders. The decision to initiate the proceedings lies
solely within the discretion of the prosecutor, although the
defense counsel can suggest its use to the prosecutor. It
is a civil proceeding which results in a defendant's being
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committed for treatment rather than criminally prosecuted.

A person found to be sexually dangerous is committed to the
Department of Corrections for an indefinite period, ending
only upon a subsequent judicial determination of his recovery.
Upon a finding of recovery, the criminal charges pending at
the time of commitment must be dismissed.

The process bhegins by the State's Attorney's filing a
petition alleging facts tending to show that the person
named is a sexually dangerous person. Any criminal charge,
sex crime or not, can be the basis of an SDP action. The
petition must allege and the state will be required to prove
all of the following elements:

A. a pending criminal charge;
B, the existence of a present mental disorder;

C. the existence of the mental disorder for not less
than one year prior to the f£filing of the petition;

D. criminal propensities to the commission of sex of-
fenses;

E. demonstrated propensities towards acts of sexual
assaults or acts of sexual molestation of children.

When a petition is filed, the Court will appoint two "guali-
fied psychiatrists" to personally examine the defendant to
ascertain whether he is sexually dangerous. The psychiatrists
must then file written reports with the court, and deliver
copies of each report to the defendant.

While proceedings under the SDP Act are civil in nature,

a defendant is entitled to certain due process procedural
rights allowed a defendant in a criminal proceeding. The
state has to prove its case '"beyond a reasonable doubt" and
the defendant is entitled to counsel at all stages in the
proceeding. If indigent, counsel will be appointed. The
defendant has the right to a jury trial, to confront wit-
nesses against him, and to be present at all court proceed-
ings. The defendant also has a right against self-incrim-~
ination and cannot be called as an adverse witness.

The right against self-incrimination is particularly im~
portant in the psychiatric examinations. The SDPA does not
grant immunity for statements made to examining psychiatrists.
Accordingly, although the defendant must submit to a compul-
sory psychiatric examination, he may refuse to answer sub-
stantive questions (i.e., the privilege against self-incrim-
ination protects the defendant from making any statements to
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the psychiatrists which may tend to incriminate him). He
should be advised of this before examinations, and his at-
torney may certalnly be present during examlnatlons to assist
him in exercising this privilege.

The decision to proceed with an SDP proceeding, while
initiated by the prosecution, probably will not be oprosed
by the defense counsel when: A) the facts of the underlying
offense are strong for the prosecution, and B) the de-
fendant's psychiatric prognosis seems favorable for an early
recovery (and, therefore, early discharge from confinement).
It is possible that the defendant who is committed under the
SDPA might he confined for a shorter term than were he con-
victed and sentenced for the underlying criminal offensec.
However, confinement under the SDPA is for an indefinite
period of time and may last longer than the term the defend-
ant might have served had he been commitied on the straight
criminal charge.

The Sexually Dangerous Person will be confined and will
receive treatment until such time as he can demonstrats that
he has recovered. If the Sexually Dangerous Person i5 suc-
cessful in showing that he has recovered (i.e., he iz found
no longer to be sexually dangerous based on a preponderancs
of the evidence), then the court must order that he be dis~-
charged. Furthermore, "Upon an order of discharge every
outstanding information and indictment, the basis of which
was the reason for the present detention, shall be guashed."
The charge must be dismissed upon the ordering of an absol-
ute discharge. When the SDP is able to show by a preponder-
ance of the evidence that he is no longer sexually dangerous,
his incarceration period may be greatly diminished (possibly
shorter than what he would have served if he had been con-

victed and sentenced based on the underlying criminal charge).

The prosecutor's decision, then, to¢ proceed under the
SDP Act, rather than in a criminal proceeding, does involve
some amount of risk. It is important that the State's At-
torney evaluate the facts and evidence in each case to deter-
mine whether the accused should receive care and treatment
under the SDP Act.

Other factors that might influence an A/S/A to proceed
under the SDP Act rather than on the basis of the underlying
(pending) criminal charge follow. According to formexr Will

County A/S/A Barbara Badger:

A. The defendant's having a long series of convictions
and the prosecutor's possessing only minimal evi-
dence on the criminal charge may be influential
factors.
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B. 'The age and testimonial capabilities of the victim
are also key factors, If the victim is very young
("of tender years"), or if there are other reasons
why the prosecutor wishes to avoid having the victim
festify, it is probably better to proceed under the
SDP Act. Thie is true since there is no regulrement
under the SDPA that the prosecutor prove the facts
gontained in the underlying c¢riminal charge.

C. Commitment under the SDP Act does not result in a
criminal conviction on one's criminal history record.
A finding of SDP may not be introduced in aggrava-
tion of sentence in a subseguent criminal conviction,
nor may it be introduced for the purpose of impeach-
ment in a subsequent criminal convietion, nor may it
be introduced for the purpose of impeachment in a
subsequent civil or criminal case (not only because
it is not a conviction, but also because it does not
relate to the defendant's truth or veracity).

D. Conditional release under the SDP Act after an SDP
has "recovered" may be more restrictive than a period
of parole after serving time on a straight criminal
offense.

E. The civil nature of the proceedings, togethexr with
the due process rights afforded the defendant under
the SDP Act, suggest that the A/S/A must provide
complete discovery. This all means that civil dis-
covery devices may be employed by the defense counsel
where criminal procedures are not sufficiently compre-
hensive.

At any time, an SDP may initiate a recovery hearing,
At the recovery hearing, the court or jury will consider
socio-psychological reports and other relevent data about
the SDP that has been prepared and submitted by the Depart-
ment of Corrections. Following the recovery hearing, the
court or jury will decide whether to deny the petition, ab-
solutely discharge the petitioner or order a conditional
release. An absolute discharge of the SDP releases all re-
strictions on him and automatically results in the dismissal
of the underlying criminal charge.

When a court conditionally releases an $DP, the court
finds that the SDP appears to have recovered but that the con-
ditions of institutional care make recovery impossible to
determine with certainty. Where apparent recovery is shown,
the court enters an order permitting the SDP to go at large,
subject to supervision and conditions which in the court's
opinion will adequately protect the public. This supervision
is handled by the Director of the Department of Corrections.
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A conditional release is subject to revocation at any
time prior to the final discharge for a violation of any of
the conditions of the release orxder, or for commission of
any additional sex offense during the period of conditional
release.

Finally, the record of an arrest and subsequent SDP pro-
ceeding and confinement under the Act could be later expunged
by the defendant. The expungement process and its zamifica-
tions are discussed later.

E. The Trial

Once the State's Attorney commits himself to the trial
of a sex offender against a child, he is faced with diffexr~
ing considerations and problems. Sexual abuse cases not
only involve issues that are present in many criminal prose-
cutions, but also issues that are unique.

FPor example, there may be a general reluctance and em=-
barrassment of families or witr~"wes to speak openly of such
occurrences; it is less likely S~+ there to be physical
signs of abuse in sexual molestucion cases than might exist
in physical abuse cases, such as black and blue marks, welts,
bruises, etc. In incest, particularly, the offense by nature
usually takes place in the privacy of the home with either
no witnesses to the act at all, or no witnesses outside the
immediate family members. Also, the victim of incest is
more susceptible to the offender's influence than most vic-
tims of other types of crime, and msy change his version of
the sexual occurrence to match the one given by the alleged
perpetrator.

Further problems are:

A. Young children are usually not looked upon as guali-
fied witnesses.

B. The non-offender in the home (very often the mother)
may put a lot of pressure on the child not to testify,

C. The family may not want to follow through on prosecu-
tion because of the social and economic factors in-
volved (i.e., by prosecuting father/boyfriend, the
mother of the child may lose her only means of sup-
port for herself and her children).

Because the trial of a child sex offender will often
lack demonstrative physical evidence, lack testimony of
adult witnesses to the occurrence, and lack expert testi-
mony, such as that of doctors, the State's Attorney is
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forced to rely heavily on the testimony of the child witness.
Illinois has certain rules about children testifying at
trial, and these rules on the use of a child at a trial sig-
nificantly affect the prosecutor's decision to go along with
the case.

In Illinois, when the conviction of an alleged child
molester turns solely on the testimony of a child witness,
the testimony of the child must be clear and convincing.
This means that the child's testimony alone must be able to
support a determination that the defendant is guilty beyond
any reasonable doubt. If it is not clear and convincing,
but rather is unclear and subject to question, there must
be corroboration to save it.

Although corroboration is technically not required where
the complaining witness' testimony is clear and convincing,
when a child is involved, the cautious state's attorney will
usually try to have satisfied both before proceeding to trial,
so as to provide the court with a stronger basis upon which
to base a finding that the evidence of guilt is sufficient.

The corroboration requirement is unique to the prose-
cution of sex crimes and many prosecutors feel it places an
unfair burden on the prosecution of the heinous crime of
sexual molestation of children.

F. The Competency Question

In addition to the problem of corroborating testimony,
rhe prosecutor is also faced with the issue of competency
of his child witness. (Competency is being found by a judge
to be legally fit to give testimony in a court.) In Illinois,
any person, including a child, is allowed to testify, so long
as that person is competent and there is no testimonial priv-
ilege invoked, such as doctor-patient privilege or attorney-
client privilege.

There is no statutory minimum age requirement in Illinois
stating whether a child is competent to testify; however, it
appears that the youngest age at which a child has been guali-
fied in Illinois to testify in a criminal proceeding is six
years old. There are a number of Illinois cases in which
seven-year-olds have been found competent to testify.

Every person who is 14 or older in Illinois is presumed
competent to testify. The competency of a witness under the
age of 14 must be shown and such determination is addressed
to the sound discretion of the court. Generally, it is the
duty of the court to hold a preliminary inquiry to determine
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the child's competency, though there have been cases in
which no preliminary examination took place. In either
case, presumptions as to a child's competency to testify
are not conclusive, and a judge, in the exercise of his
discretion, may allow a much younger child to testify.
He may also decline to permit a child over the age of 14
to testify.

It is not the age of the child, but rather the child's
intelligence, which is used to determine his competency to
testify at trial.

The question of whether a particular child is competent
to testify is decided on a case-by-case basis, and the de-
cision is almost wholly a matter of the trial court's dis-
cretion, which is very broad. Such a determination by the
judge is based on whether the child witness has the mental
capacity to observe or receive accurate sensory impressions;
whether he has sufficient capacity to remember and recollect
what he has observed; whether he can understand questions
about his impressions and can articulate his answers; and
whether he understands and appreciates the duty to tell the
truth, and the consequences of lving (i.e., the nature of
the oath). The determination concerning how a child meets
this test and is thus capable to testify rests within the
sound discretion of the court.

Where a child is held to meet the test so that his
testimony is deemed admissible, his youth will merely go to
the weight of his evidence to determine how much credibility
it should be afforded.

Another problem prosecutors in all criminal cases are
faced with, but which can be particularly bothersome in child
abuse cases, is the problem of continuances. The longer the
child witness may have to wait, the longer he is subjected
to the sometimes hostile or negative feelings of the family
influencing him not to go ahead to trial. He is also likely
to forget details as his memories fade. Witnesses are also
likely to disappear.

From the standpoint of the defense strategy, it is to
the defendant's benefit, especially if he is out on bail, to
delay the trial for as long as possible. A competing in-
terest is that a defense-requested continuance does not
count against the time in which the state must bring the
defendant to trial (generally within 120 days).

There is very little direction given to judges regard-

ing continuances. By Supreme Court Rule, in considering a
continuance, the judge should "insist upon a proper observ-
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ance by counsel for their duties to their clients and to
adverse parties and their counsel, so as to expedite the
disposition of matters before the court." The criminal law
sets forth certain specific instances in which a continuance
may be granted.

Although probably not as frequent, the state can also
be a cause of continuance. Sometimes a continuance is due
to a heavy caseload and the prosecutor does not have the
time to prepare for trial, or is at trial in another case.
At other times he may request a continuance because he
really doesn't want to try the case and 1s procrastinating
in the hope that the victim will drop the charges or that
circumstances will change so that the case will be dismissed.

Once the prosecutor has overcome the problems unigue
to prosecutions of child sex offenders as well as the typi-~
cal problems associated with every case, the trier of fact~-
the judge or jury--must decide the guilt or the innocence of
the offender. The state must prove the guilt of the accused
beyond a reasonable doubt or the accused will be set free.
The trier of fact weighs all the evidence and decides the
fate of the accused.

If the accused is found guilty, his sentence will turn
not only on the offense committed, but also on other factors.
A judge's most frequent choices for sentencing include:

A. a period of probation;

B. a period of periodic imprisomment (i.e. work release);

C. a term of conditional discharge;

D, a term of imprisonment;

E. a fine or other restitution; and

F. supervision (if a misdemeanor).

Supervision

Of all these available sentences, supervision may be
unique. It is available to the court in misdemeanor cases.
In cases where the judge feels that the defendant would be
better benefited if no conviction were entered on his crim-
inal record, and if the circumstances of the case warrant
it, the judge may, upon a plea of guilty by the defendant
or upon a finding of guilt, enter an order for supervision
of the defendant. The period of supervision imposed must be
reasonable, but in any case cannot be longer than two years.
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In effect, the judge, in ordering supervision, defers
further proceedings in the case until the conclusion of the
period of supervision. If, at that time, the judge deter-
mines that the defendant has successfully complied with
all the conditions of supervision, the judge shall then dis-
charge the defendant and enter a judgment dismissing the
criminal charges against him.

The end result of a successful completion of supervi-
sion and dismissal of charges is that the defendant has not
been convicted of a crime. He may proceed to have his ar-
rest record expunged. However, there is a two-year waiting
period for those defendants placed on supervision after
January 1, 1980, before the arrest record can be expunged.
The expungement process is described in more detail in
another section of this report.

G. Determinate Sentencing

Illinois criminal sentencing law provides for a system
of determinate sentencing. The statute provides that con-
viction for a certain crime may incur a possible disposition,
for example, of 4 to 15 years. This 4-15 years provides a
range from which the judge must select a specific number of
years to impose as the sentence. For example, a judge may
sentence a defendant convicted of Indecent Liberties With a
Child, a Class 1 felony, to 9 years, based on the different
facts and circumstances of the case. The sentence might be
higher within that range if the crime were particularly
heinous, or if the defendant had been convicted on a pre-—
vious occasion. The sentence might be lower i1f this were
the first time the defendant had ever been arrested and con-
victed; if the victim and the defendant knew each other oxr
were close in age; or for any number of other reasons.

According to Illinois law, no sentence can be entered
for a person convicted of a felony unless there has been
either a written presentence report presented to and con-
sidered by the court or both the state and the defense have
agreed to waive the report and have agreed to the imposition
of a specific sentence. The judge may still order a pre-
sentence repoxt., however. For a misdemeanor conviction,
the presentence report is prepared at the discretion of the
judge.

By law, the report is to include information concerning:
‘A. the defendant's personal and family history;

B. special resources in the community that might be avail=-
able to assist the defendant's rehabilitation;
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C. the effect of the offense on the victim and any com-
pensatory benefit various sentencing alternatives
would have on the wvictim;

D. the defendant's status since his arrest;

E. where appropriate, a plan as an alternative to in-
stitutional sentencing;

F. any other relevant matters; and

G. if by order of the court, a physical and mental ex-
amination.

The law is silent on who shall conduct the presentence
investigation and prepare the report. As a general rule, it
ig conducted by a probation officer. The law allows the cir-
cuit courts of the counties to appoint probation officers.
Any reputable private person can be appointed, including a
member of a city or village police force. The only quali~-
fications set out in the statute are that the person "be of
good character and possess such other qualifications as may
be provided by rule of the court."

Neither the conduct of the presentence investigation
nor its format is found in any statute or regulation, though
the Judicial Conference has developed standardized guide-
lines for presentence information. Aside from the list of
information that is supposed to be included, it is at the
complete discretion of the presentencing reporter to decide
who to contact and what information is relevant. Because of
the varying backgrounds and qualifications possessed by pro-
bation officers, this can influence sentencing and its dis-
parity, depending upon the degree to which the judge lets
the report influence him. This can be so particularly when
there is a sentencing recommendation included with the re-
port either gratis or at the direction of the court. As
stated by one author, "Whether the probation officer has a
law enforcement perspective or a social welfare one; whether
he writes his presentence report in a vivid, novelistic
prose style or in a cold, bureaucratic one; whether he edits
out unverified information or leaves the reliability of the
data for the judge to determine--these and other factors are
likely to have an impact on the sentencing judge's impres-
sion of the defendant..." (J.C. Coffee Jr., "The Repressed
Issues of Sentencing: Accountability, Predictability, and
Equality in the Era of the Sentencing Commission," 66

Georgetown L.J. 975, 1044, 1978).
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Before a person can be sentenced, a hearing must be
held at which the court shall consider:

A, any evidence that may have been adduced at trial;
B. any presentence report;
C. aggravation and mitigation factors;

D. arguments by counsel about sentencing alternatives;
and

E. any statement the defendant wishes to make on his
own behalf.

In imposing a sentence for a felony conviction, the trial
judge must specify on the record the particular evidence,
information, factors, or other reasons which led to his
sentence determination.

A major complaint is the discretion possessed by the
judge in determining the sentence to be imposed. Many arti-
cles have been written about the existence of discretion.
None has advocated eliminating it, for all realize that
although two individuals might have been convicted of a
crime bearing the same name, the individual circumstances
of the offenders and the incidents can be vastly different,
so much so that to impose the same sentence may be grossly
unfair to the one and grossly charitable to the other. One
author sees the sentencing problem as "one of providing
guidance and a frame of reference to the judge, and of
shaping and controlling judicial discretion; not of sup-
planting it." (Norval Morris, "The Sentencing Digsease--
The Judge's Changing Role in the Criminal Justice Process,"
18 Judge's Journal 8, 11, 1979).

One device being studied is the use of a "grid system."
Under funding from the Law Enforcement Assistance Adminis-
tration, a sentencing guidelines research project was
conducted by the Criminal Justice Research Center. One of
the participants is the Criminal Division of Cook County
Circuit Court. The system being studied assigns point
values to various characteristics of both the crime and the
criminal. The point values assigned are determined from
responses of judges from a form they fill out after each
sentencing. These values are then located on a sentencing
grid which will indicate a model or suggested sentence.
Neither the use of the grid nor the suggested sentence is
mandatory.
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The legislature has also addressed this area by creat-
ing a Criminal Sentencing Commission. Among its duties is
the development of standardized sentencing guidelines de-
signed to provide for greater uniformity in the imposition
of criminal sentences. That same legislation permits the
Supreme Court by rule to prescribe such practices and pro-
cedures as will promote a uniformity and parity of sentences
within and among the wvarious circuit courts.

To date, little has been done regarding that provision.
The Sentencing Guidelines Subcommittee provided the Adminis-
trative Office of the Illinois Courts with a cost estimate
for developing and maintaining sentencing guidelines. The
Subcommittee then decided to wait to see what the Supreme
Court was going to do before embarking on any independent
effort.

H. Appeals

The defendant, at the conclusion of every criminal
trial, has the right to appeal the verdict of the judge or
jury. The defendant in a criminal case has a greater right
of appeal than the state, whose right to appeal in criminal
cases is limited. An appeal by the state from a not guilty
verdict 1s prohibited by the Illinois Constitution. Nor may

the state appeal the sentence imposed on the defendant.

If the state does take an appeal, the defendant can-
not be held in jail or be required to post bail during the
appeal unless there are "compelling reasons for his con-
tinued detention or being held to bail." During the appeal,
the sentence may be stayed and the defendant may be released
on bail. However, the stay order may be revoked or the
bail amount changed upon a motion showing good cause. If
the defendant serves any of his sentence pending the appeal
and his conviction is reversed and a new trial ordered,
credit is given in any subsequent sentence for the time he
served pending the appeal.

Basically, the appellate court can affirm or reverse
the conviction, reduce the degree of the offense of which
the appellant was convicted, reduce the punishment imposed,
or order a new trial.

By statute, the defendant also bas the right to appeal
from the sentence imposed for conviction of a felony. In
such an appeal there is a rebuttable presumption that the
trial judge's sentence was proper. The appeals court can
modify the sentence by entering any sentence the trial

judge could have (including increasing or decreasing the

sentence) or by entering an alternative sentence. A sentence
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can only be increased, however, where the defendant raised
the issue of the sentence on appeal.

When an offender is sentenced to a term of imprison-
ment for a felony, he is committed to the Illinois Depart-
ment of Corrections. He first reports to the Reception and
Classification Center at either Joliet or Menard. At these
Centers new inmates are tested, interviewed by psychologists,
and given a complete medical workup. Based upon the informa-
tion gathered, they are then transferred to an appropriate
correctional facility.

There are essentially three categories of sex offenders
reporting to these Centers. Persons who have been committed
under the Sexually Dangerous Persons Act are automatically
transferred to the Sex Offenders Unit at Menard. The second
category is comprised of inmates whose commitment papers
clearly show a conviction for a sex crime. The third cate-
gory is made up of persons who committed sexually oriented
offenses, but who were convicted of crimes that on' their
face do not disclose that fact.

In terms of services to assist these last two groups,
the Department is faced with a number of problems. Only
persons committed as sexually dangerous are automatically
admitted to the Sex Offenders Unit. Any other inmate who
desires the treatment services of that Unit must volunteer.
According to William Doyle, Intake Supervisor at the Joliet
Center, which processes approximately 90% of the incoming
population, most nf the identified sex offenders are de-
sirous of help and do volunteer. There are some, however,
who do not, either because of the stigma attached to being
labeled "mentally ill" or perhaps because of the geographical
location of Menard (in extreme southern Illinois). These
persons cannot be forced to go there.

One of the biggest problems facing the Joliet Center
staff is the lack of adequate, oftentimes even minimal, in-
formation about the offender, particularly those from Cook
County, who account for the majority of Joliet's cases.
Generally, staff receives only the commitment papers
stating the offenses for which inmates were convicted, even
though the law requires State's Attorneys to furnish such
information for transmittal to the Department. The staff
gets no information concerning the specifics of the incident,
the victim, or even the inmate. Since inmates volunteer
very little information, especially those who have committed
sex crimes involving children, it is sometimes difficult
to determine who the sex offenders are so that appropriate
placement can be made. This problem is more acute when there
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was a plea bargain, because the staff won't even know what
the original charge was. According to Doyle, offenders
sent to Joliet from counties other than Cook County come
with more information concerning their acts and past re-
cords, often in the form of a thorough presentence investi-
gation.

This lack of information poses an additional problem.
Occasionally the staff will surmise through their interviews
with the offender that a child was involved in the incident.,
However, Doyle said that staff can only act on verified in-
formation; a lack of documentation can delay or frustrate
the staff's inmate assessment.

Whatever the reason, the bottom line is that an un-
identified (hence untreated) sex offender against children
eventually will be released and will be returned to the
community. Treatment may not be successful, but no treat-
ment is guaranteed not to be.

The potential for no treatment for such offenders is
far greater for those who have been convicted of misdemeanors.
Under the law, those over 17 may be committed to either the
county jail or the Department of Corrections. Except in
Cook County, it is doubtful that appropriate resources exist
for any viable treatment program for those who are incarcer-
ated.

I. Habitual Offender Statute (Ill, Rey. Stat. ch. 38, §33B~1,
et seq.)

Many states, Illinois among them, have enacted some
type of habitual offender or recidivist statute. The pur-
pose of such a law is tc provide a more severe punishment
for offenders who, by their repeated commission of criminal
offenses, have shown a disregard for the law.

The Illinois Habitual Offender Law was amended in July
of 1980 to provide that a person who is convicted for a
third time of a Class X offense after the effective date of
the Act must be sentenced to a term of life imprisonment,
except in those cases in which the death penalty has been
imposed. Class X offenses include rape, deviate sexual
assault, and aggravated kidnapping for ransom.

No person serving a term of natural life imprisonment
may be paroled or released except through executive clemency.
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J. Related Information

There are certain other miscellaneous considerations
that arise out of the criminal justice system but which are
not directly a part of it. One involves programs to aid
the victims of crimes. Another describes the Rape Victims
Emergency Treatment Act. The other involves the right of
an arrested party (and sometimes a convicted party) to expunge
his recoxrds.

1. Crime Victims Compensation Act

In 1973, the Illinois legislature enacted the Crime
Victims Compensation Act (Ill. Rev. Stat. ch. 70, g7l, et
seq.) to compensate victims of violent crimes and dependents
of deceased victims for their pecuniary losses. The Act
applies only to victims of those crimes described as "crimes
of violence"--murder, voluntary homicide, kidnapping, aggra-
vated kidnapping, rape, deviate sexual assault, indecent
liberties with a child, assault, aggravated assault, battery,
aggravated battery, heinous battery, reckless conduct, arson,
and aggravated arson.

Any person who is (1) a victim of the crime itself,
(2) hurt while helping a law-enforcement officer to capture
the criminal or prevent commission of such a crime, or (3)
a dependent or relative of persons in either of the two cate-
gories above who is killed, causing the dependent to lose
support, or a relative who incurs burial expenses, is eli~-
gible to receive compensation.

No compensation is to be paid on account of a victim
who lives in the same household as the assailant at the time
of applying for or receiving compensation, or who lived with
the assailant and was killed during commission of the crime,
or to any claimant who was an accomplice of the assailant.
In addition, law-enforcement officers must have been noti-
fied of the crime within 72 hours after it occurred, unless
a good reason for delay can be shown, and the applicant
must have cooperated fully with them in trying to capture
and prosecute the offender. These rules may be somewhat
difficult for the child/victim to satisfy if a charge of in-
decent liberties is pending against the parent or custodian,

Compensation may be madse for medical, psychiatric, and
nursing care expenses; artificial limbs or other devices,
eyeglasses, and hearing aids damaged or made necessary by
the crime; loss of earnings or of support to dependents up
to $750 per month; and funeral expenses up to $2,000, No
compensation is to be made unless these losses total $200
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or more, and the first $200 of loss will not be compensated
except for applicants 65 ox older. Total compensation to
all applicants for one crime may not exceed $10,000 for
crimes occurring before September 22, 19739, or $15,000
thereafter. Property damage and pain and suffering are ex-
pressly excluded from compensation. Unfortunately, pain
and suffering may be the only type of loss suffered by many
victims, especially victims of sex crimes.

It is unclear whether the Act allows compensation for
counseling. Appropriate psychiatric care expenses are al-
lowed, but counseling by a psychiatric social worker is not
compensable. Possibly, a psychologist's or social worker's
counseling might be compensable if done under the supervi-
sion of a psychiatrist.

In order to receive compensation, an applicant must,
within six months after the crime, send notice of intent to
file a claim to the Attorney General's Crime Victims Pro-
gram in either Chicago or Springfield. The Attorney General's
Office sends claim forms, which must be completed under oath
and filed with the Illinois Court of Claims within a year
after the crime. Each application is to be investigated by
the Attorney General's office, and the applicant must cooper-
ate with this investigation.

The Attorney General's Office will present the recom-
mendation and an opinion based on the findings of the recom~
mendation to the Court of Claims. The Court of Claims may
reject or accept the recommendation, reject or accept the
opinion, or request that a hearing be held. The recommenda-
tion is usually accepted by the Court. If a claimant dis~
agrees with the Attorney General's recommendation, he or
she may request a formal adversarial hearing. The Court of
Claims has, however, the discretion to deny such a request.

2. Rape Victims Emergency Treatment Act (Ill. Rev. Stat.
ch. 111%, g87-1, et seqg.)

Effective January of 1976, this law has two primary
purposes. The first purpose is to require that hospitals
licensed by the Illinois Department of Public Health provide
emergency services (pursuant to a plan) to rape victims for
injuries or trauma resulting from the rape. The law further
sets forth the minimum requirements that the emergency ser-
vices plan must provide:

A. Medical examinations and laboratory tests for serv-
ices to the victim or for evidence in any criminal
prosecution. Records must be kept and made available
to law enforcement personnel;
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B. Information about the possibility of venercal dig-
ease, infection, and pregnancy;

C. Information regarding treatment of possible infec-
tion or disease;

D. Appropriate medication;
E., Blood tests for venereal disease;

F. Information regarding the need for a subsequent
blood test; and

G. Appropriate counseling.
Plans must be approved by the Department of Public Health.

The second purpose of the law is to provide reimburse-
ment to the hospital for charges not otherwise paid for
emergency services which were rendered to the rape victim,

The law was amended effective January 1, 1980, to broaden
the reimbursement coverage portion. Although the law still
only requires a plan developed for and services provided to
rape victims, reimbursement for emergency services will now
be made to ambulance providers in addition to hospitals, for
both rape victims and victims of deviate sexual assault.

See Appendix B for more information concerning the
Act.

3. Expungement

Generally speaking, any party who has never been con-
victed of a crime and who is arrested and charged with an
ordinance violation, a felony, or a misdemeanor which re-
sults in an acquittal or release without a conviction may
have his arrest record expunged. An expungement wipes out
all record of an arrest that does not result in a conviction.
All information that would identify a party as an arrestee
is obliterated and the criminal case file is made blank.

An expungement is possible in instances in which a de-
fendant pleads guilty to a misdemeanor but is placed on
supervision. It is also possible when a party is arrested
and adjudicated a sexually dangerous person and released.
Expungement can also be accomplished, we found, in a highly
unusual case, when a defendant pleads guilty to a felony
charge, is placed on probation, but also enters a motion
to vacate the judgment upon successful completion of
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the probation. In that case, the guilty plea is eliminated
and the record can then be expunged. And, of course, an
expungement is possible when a party is arrested and never
convicted and charges are dropped.

In certain legislatively enacted situations, an arrest
resulting in a conviction can be expunged. In the instance
of a first offense, misdemeanor or felony drug-related pro-
ceeding, the defendant can plead guilty to the offense, but
the judge does not enter a finding of guilty, pending success-
ful completion of the term of probation. Upon successful
completion, the defendant is discharged and the proceedings
against him dismissed, thus making the charges expungeable.
Also, in the case of minor traffic offenses, the record of
arrest and court records for violation of a misdemeanor or
municipal ordinance can be expunged.

To have one's records expunged, a party must petition
the Chief Judge of the Circuit in which the charge was
brought. Notice of the petition is served on the State's
Attorney or prosecutor charged with the duty of prosecuting
the offense. Unless the State's Attorney or prosecutor ob-
jects to the petition within 30 days from the date of the
notice, the court will enter an order granting or denying
the petition.

If the eypungement request is granted, not only are
the records of the arrest from the arresting authority de-
stroyed, but so too are the records of the Clerk of the Circuit
Court relating to the arrest.

If the arresting authority sends out records of the
arrest to any other agency, such as the State Bureau of
Identification or the Federal Bureau of Identification,
then the arresting authority is responsible for seeing that
the records held by those agencies are also returned.

While it has been shown that in certain legislatively-
mandated situations an arrest and conviction can be expunged,
a party who is pardoned for an offense may not expunge his
arrest records. The rationale behind this rule is that the
legislature meant an expungement to occur in instances in
which no conviction resulted or a conviction resulted under
a special statute, such as in first-time drug offenses. The
legislature did not mean for any other convictions to be
expunged; a pardon necessarily involves a conviction.

Except in cases of supervision, there is no requirement
that a party wait any period of time in bringing his petition.
When there is a discharge and dismissal upon a successful con-
clusion of supervision, the party must wait two years after
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the discharge to have his record expunged. This two-year
Waltlng period applies to all defendants placed on super-
vision after January 1, 1980. Any party placed on super-
vision prior to that tlme could have his record immediately
expunged,

X, Conclusgion

Our description here of codified law and the ways that
such laws are brought into play in the criminal justice
process is not exhaustive. We have tried to point out areas
of the law and related issues that pertain to an examina-
tion of child molestation, Necessarily, such an examina-
tion must be partially theoretical and partially practical.
The statutes on their face do not indicate how the process
of meting out Jjustice occurs, nor would a description of
the process do justice to the criminal justice alternatives
available to all the parties involved in a molestation case.

It should be clear that there are many issues that can
come into play in a child molestation incident, from the
initial report (or even the lack of a report) to the expunge-
ment of an arrest record by a person convicted at one time (ox
not convicted, depending on circumstances) of a molestation
crime. Further, the range of actual crimes that encompass the
term "child molestation" is wide and is not limited to the
statutes that seem to provide protection to children, such as
"contributing to the sexual delinquency of 3 child." Seeming-
ly innocuous charges filed against a party can actually con-
stitute a discretionary response to a case of child molestation.

Between reporting and possible expungement lie a number of
issues and alternatives. One must understand them thoroughly
in order to understand the way the criminal justice process can
deal with these types of crimes.
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Chapter 5

INTERVIEWS WITH AUTHORITIES IN THE FIELD

In order to fully discuss individual case studies,
Commission staff interviewed dozens of authorities in the field
of child molestation. Obviously, from the case studies we have
presented, most of these authorities have been able to, and
have wanted to, speak to issues larger than the specifics of
cases that we were investigating. Many of their comments relate
directly to issues, not just individual cases. These issues
include sentencing, the theory of discretion, the use of child
witnesses, the competency of child witnesses, the proper handling
of a case by the police, the proper handling of a case by the
State's Attorney's Office, the use of probation as a sentence,
the use of supervision, the employment of the Sexually Dangerous
Persons Act in an adjudicatory proceeding, and many, many more
issues.

This chapter will not break down specific issues. Rather,
we will present the thoughts and recommendations of authorities
in the field generally according to their specific orientations;
that is, we will place together police, and we will place sep-
arately assistant state's attorneys. We will put judges into a
specific category, regardless what their concerns may have been
in our interviews. And we will do the same with others inter-
viewed. We will do so in an attempt to have the reader under-
stand the points of view of individuals who handle these cases
on a day-to-day basis. To focus on issues alone may tend ta
isolate problems and concerns from the victims, offenders, and
the people involved in the entire system which we are describing.
Hopefully, this approach is more inclusive and more informative.

A. Interviews with Police

Commission investigators spoke with Commander Rudolph
Nimocks and Detective Robert Mason of Homicide/Sex, Chicago
Police Department. Both were gquite informative with regard to
their own involvement with sex offenses against children.

Detective Mason told us that the Chicago Police Department
keeps only three categories of statistics on sex crime: rape;
attempted rape; and "other" sex crime. Mason said that the
Department does so in accordance with what the Federal Bureau
of Identification requires for their National Crime Figures
reporting. Mason told us that if that bureau required a break-
down of sex crimes against children, probably the Chicago Police
Department would provide it. Mason also mentioned that none
of the sex crime information is broken down by age.
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Early in this investigation, we realized that statistics
could be misleading and that many statistics would not provide
us with any information of value at all. We have yet to develop
a sound system in Illinois that will reflect the actual incidence
of reported sex crime against children.

Commander Nimocks and Detective Mason both agreed that
identification of the problem and subsequent prosecution are
very difficult in child molestation cases. They reiterated
what many others had told us about the problems. They mentioned
that young children usually are not regarded as being good
witnesses in a criminal proceeding, that there often are no adults
to corroborate their stories, that a parent in the home may put
a lot of pressure on a child not to testify in court, and that
in cases involving a family member or live~in paramour, often
the family will not want to follow through with prosecution be-
cause a mother, for instance, might lose the sole source of in-
come for her and her family.

Both Mason and Nimocks stated that the inability or dif-
ficulty of using a young child as a witness is probably the
major problem in the prosecution of these crimes. However,
they added that to change the way the system now handles the
determination of competency of witnesses, to contradict Judge
Pompey somewhat, would be in direct violation of our Constitution.

Mason mentioned that there seems to be more reporting of
sex crime. He could say authoritatively that there is not
more sex crime against children occurring, but that more re-
porting is occurring and that if there is a rise in sex crimes,
according to Mason, probably it is slight.

Both Mason and Nimocks were in favor of developing and
keeping statistics of the number of sex crimes against children.
Nimocks said that through use of statistics, the Police De-
partment could develop crime patterns for use both in investi-
gations and in their Preventive Programs Division. The Division
could attempt to educate the public-at-large of specifics of
the problem. Nimocks could see no problem in developing these
statistics except for manpower reassignment and transition to
inclusion of a new category of offenses.

Commander Nimocks was somewhat critical of the judicial
response to sex crimes committed against children. He said
that often the sentence handed down is not beneficial to the
child victim, especially in cases involving incest. Nimocks
was of the opinion that incest shouldnot be always solely viewed
as a social problem and never as a criminal one. Nimocks said
that often the sentencing of an incest offender involves pro-
visions for counseling, psychiatric treatment, and the removal
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of the offender from the home. He said that there are no
gffective provisions in the judicial system for monitoring
these very orders.

Mason spoke to the issue of repeat offenders first by
stating that he personally had not encountered very many. One
reason, however, that he has not encountered many is that many
offenders are either not charged or not convicted. In reality,
a defendant charged with a sex offense against a child may have
committed other offenses at some time but may never have been
charged. He said that often the Chicago Police see cases in
which a mother will come to them with a molestation complaint
because she has been fed up with many incidents occurring against
a particular child. Though these cases usually involve family
members or paramours, his point was that many ¢ases are more
complicated than they look on their face.

The most important point made by Mason and Nimocks is that
statistics can and should be kept regarding the incidence of
sex crime.

B. Interviews with Judges

Commission staff interviewed several judges, including
those already mentioned in regard to individual cases. Among
these was Cook County Criminal Court Judge John F, Reynolds who
had granted a defendant a motion to vacate a judgment in a
sex offense involving a child. The defendant had agreed to
plead guilty to one of the offenses with which he was charged
if the motion to vacate the judgment following the successful
completion of his probationary sentence were sustained. Judge
Reynolds agreed to the motion. When we spoke with him he refused
to speak in any detail about the case but did acknowledge that
the result of granting a motion to vacate a judgment is tan-
tamount to a sentence of supervision (as would occur in a ’
misdemeanor), but for a felony, for which supervision cannot
be granted.

We also spoke with Judge Richard J. Fitzgerald, Presiding
Judge of the Criminal Division of Cook County. Our primary purpose
in speaking with him was to discuss sentencing and sentencing
guidelines that he may have established for the Criminal Court.

Judge Fitzgerald said that he had been involved in the
development of a "grid system" for use by the other judges.
Through the use of the system, a judge could determine some
loose guidelines for the sentencing of an offender for a given
crime depending on many variables and circumstances. The grid
provides for addition of jail time in a felony determination if
the victim were of a young age, for instance. Similarly, but on
the other end of the spectrum, a judge could subtract jail time
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in a felony if the sentence were for a first offense. When we
asked the judge if using the grid system were mandatory, he
said no. He admitted that sentencing was the most difficult
job a judge had to do. He said that it would be impossible

to force a judge to follow strict guidelines for sentencing
because all judicial discretion would go by the wayside. Judge
Fitzgerald said that the purpose of the grid system is to
develop "equity" in sentencing rather than wide disparity,
though some disparity is perfectly all right.

Judge Fitzgerald noted that such a system would establish
some guidelines without being too restrictive. He also noted
that the state legislature already had reduced the amount of
discretion that every judge should enjoy. He mentioned the
following parties being privy to a sentencing determination:
the jury, the probation officer, the State's Attorney, and,
ultimately, the Governor himself (in granting a pardon). Judge
Fitzgerald said that such "whittling away" is contrary to the
separation of powers and functions within the three branches
of government.

Judge Fitzgerald explained Illinois' new determinate
sentencing laws. In the past, a judge might have given a
defendant a sentence of 15-40 years for a crime and the de~
fendant would have had to serve at least one-third of the
minimum sentence (in this case, he would have had to serve at
least 5 years). Now, however, the statutes provide that a
conviction for a certain crime can bring a sentence of anything
from 6-25 years. The judge is able to choose a number of years
between those two figures and is supposed to base his decision
on mitigating and aggravating circumstances. A judge now
sentences an offender to a determinate number of years, such
as ten. The offender would receive one day off that sentence
for each day served if he behaved properly in jail. Each day
off is popularly known as "good time." It would be possible
and even likely, then, that a person sentenced for 10 years in
jail for a crime would be released after serving five years.

In late October, 1979, Commission investigators spoke
with Cook County Circuit Court Judge Sylvester Close, assigned
to the Repeat Offenders Trial Court in Chicago. We wanted to
discuss the operation of his courtroom and the issue of repeat
offenders in general, because they are mentioned specifically
in House Resolution 138.

Judge Close mentioned that few sex crime cases against
children are heard in his courtroom. He said that may be
because of the orientation of his courtroom. The Repeat
Offender Trial Court (ROT) hears cases involving known criminals,
usually who have been convicted of violent crimes. Judge
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Close told us that when it comes to a consideration of a child
witness, there are really two concerns: competency and
credibility. He said that even if you can go beyond the
"threshold" of competency, you still have a far way to go to
reach credibility. As a result, child witnesses can make the
prosecution of an offender difficult. Judge Close told us that
in his courtroom most sex crime prosecutions are handled as
bench trials. He said that this is preferable to jury trails
because the judge can let almost anything in as evidence and
then sift through it and, "based on case law, a conviction can
be passed down." Judge Close was opposed to changing the rules
around which competency is established. He told us that "There
are certain fundamental criminal procedures that apply to every-
one and that's the way the system works~-you can't apply them
one way to some cases and another way to other cases."

With regard to repeat offenders, Judge Close is of the
opinion that they cannot be helped. He said to speak of
rehabilitation with regard to such people is predicated on a
belief that they had been "habitable™ to begin with. He does
not believe that this is the case, and he feels that repeaters
should be imprisoned. In this regard, Judge Close stated that
he likes the new criminal sentencing procedures described by
Judge Fitzgerald earlier in this report.

Judge Close feels that there is little legislatively that

can be done regarding the problem of child sex crimes, competency,

or repeat offenders. He said that we in Illinois have all the
tools and must learn to apply them correctly. The key, he said,
is the wise use of discretionary procedures by all individuals
involved in the criminal process.

Judge Close gave us some parting comments that are gquotable,
including "I don't...care what another judge's mental processes

were at any other hearing. I will decide for myself. If there's

enough evidence, the guy goes away.”

Our investigators, as noted earlier, spoke with former
Jackson County State's Attorney Howard Hood, now a judge in
Williamson County. Most of his comments are pertinent to a
description and explanation of the Sexually Dangerous Persons
Act. He mentioned that when a defendant is tried under the Act,
all the elements required under the act, discussed in the
preceding chapter must be proven beyond a reasonable doubt.

He mentioned with regard to the case involving offender Timothy
Krajcir that even though Krajcir confessed to the allegations in
the Sexually Dangerous Persons (SDP) petition and provided no
contest to the petition, nevertheless the state still had to
satisfy the court as to the validity of the allegations in the
petition; that is, the state still had to show by the evidence
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that the defendant should be commited as an SDP.

In talking about the Sexually Dangerous Persons Act,
Judge Hood told us that when the court can make a determina-
tion that the defendant is fully recovered, the court may ab-
solutely discharge the defendant. He will, that is, be dis~
charged from the jurisdiction of the Department of Corrections.
Such a discharge also automatically results in the dismissal
of the underlying criminal charge upon which the SDP petition
was based. When a person is found to be "recovered," there
is no conviction record. That is, a finding that an individual
is an SDP does not constitute a conviction under Illinois law.
Furthermore, because commitment as an SDP does not constitute
a conviction, the SDP finding may not be introduced in aggra-
vation of sentence on any subsequent criminal conviction.

We also spoke with Judge Hood about the Habitual. 9ffender
Act, under which a defendant is sentenced to prison for life
after having been convicted of three separate felonies not
arising out of the same incident. Judge Hood said that the
Act was passed in 1978 to keep offenders in jail and off the
streets. He was uncertain whether it would be successful in
its aims. He said it will take about ten years after passage
to determine its validity and usefulness. The Act has since
been amended to resolve Judge Hood's last concern.

Finally, we spoke with Judge Richard E. Richman, Presid-
ing Judge of Jackson County, Illinois. His name has come up
with regard to several cases discussed in our chapter on victims.

Judge Richman does not feel that punishment or penalties
solve problems. He 1s opposed to mandatory sentencing. He
said that judges should always have discretion in determining
sentences.

Judge Richman explained his sentence of two separate de~
fendants charged with the same crime, indecent liberties with
a child One of the defendants, Mark Gibbs, received four
years' probation and periodic 1mpxlsonment, plus a fine. The
other, Gerald Dean Leggans, was given 25-75 years in prlson.
Judge Richman explained to us that there were aggravating cir-
cumstances in the Leggans case and mitigating circumstances in
the Gibbs case. Leggans had just served time in Texas on a
sodomy charge. Judge Richman gave him a very stiff sentence
because he called him a "sex maniac." Leggans also had a very
long record of sex-related arrests and convictions. Leggans
had had to be tried twice; the first trial resulted in a hung
jury because one of the jurors just could not take the word
of a child over an adult.

Gibbs received a much lighter sentence partically because
he had no prior arrests, he was very young, he was a college
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student, and the victim was, the judge felt, a mature l6-year-
old girl. In these cases, the necessity of judicial discretion
if eminently clear.

Judge Richman told us that a judge can order mandatory
psychological counseling when a defendant receives a sentence
of probation. However, he said, due to the "separation of powers"
doctrine, a judge does not have the power to order such counseling
in cases in which the defendant has received a prison sentence.

Judge Richman also commented on the Sexually Dangerous Persons
Act. He said that one element that the state must ultimately
prove in an SDP proceeding is the criminal propensity to the
commission of sex offenses. When asked to elaborate on this clause
in the Act, Judge Richman said that it usually is not necessary
to show the existence of prior criminal convictions for sex offenses.
Whatever the state produces to prove propensity just goes to the
weight of the proof, though undoubtedly evidence of prior convictions
would probably influence the judge.

Judge Richman said that young child witnesses can present
problems in prosecution because they are scared and do not under-
stand what 18 going on around them. Judge Richman, like Judge
Pompey in Cook County, supports the idea of creating a legislative
presumption that anyone, including a child of any age that the
state may wallt to use as a witness in a trial, is competent to
testify. He said that credibility and weight of a child's testimony
should be subject to attack, not the child's competency to testify.

Judge Richman holds his competency hearings in his chambers,
but the criminal trials per se are held in open courtroom. Judge
Richman would not want to see this procedure changed. He feels
that, as a witness, a child should be treated no differently than
an adult. A child's testimony should be open and subject to cross-
examination. Furthermore, Judge Richman doesn't feel that testi-
mony should be open and subject to cross-examination. Furthermore,
Judge Richman doesn't feel that testifying in chambers makes much
difference anyway.

Judge Richman expressed the opinion that one problem area
in prosecution is that the state's attorneys have absolute
prosecutorial discretion, yet many smaller state's attorneys'
offices are often £filled with inexperienced attorneys. As a
result of this absolute discretion in charging a criminal offense,
a judge has no discretion to reduce or dismiss charges assigned
a particular case by the state's attorney. This seems to be a
unigque and somewhat unusual complaint, however.

The comments made by these judges, taken together with comments
elicited by judges in connection with case studies, should provide
the reader with a broad view of the opinions and decisions made
be the judiciary in child molestation cases and with regard to
child molestation issues.
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C. Interviews with State's Attorneys

Though we have mentioned several separate interviews with
Assistant State's Attorney Edward Rothchild, we also interviewed
him specifically with regard to House Resolution 138, and not
because of any specific cases we later pursued. Rothchild is
the A/S/A who handles proceedings in Calendar 21, Juvenile
Court,

Rothchild told us that at the time of our interview (October
16, 1979), Calendar 21 was only about 18 months old. The court
was established for the purpose of handling preliminary hearings
of adult defendants criminally charged with the abuse of
children. We have already mentioned elsewhere the crimes which
the Chicago Police Department must refer to Calendar 21.
Apparently other crimes involving family members also are sent
to the courtroom for preliminary hearings. Apparently, as in
Judge Pompey's court, the judge in Calendar 21 (Judge Vazgquez)
primarily sentences individuals who agree to plead guilty to
a charge.

Rothchild told us that he handles many incest cases. He
also mentioned that physicians in private practice regularly
fail to report abuse of any kind, including incest and sexual
molestation of other kinds that takes place in the family. One
reason for their failure to report is monetary--they lose money
while waiting to testify and while testifying in court when
they could be attending to their private patients. Rothchild
said that the problem was at one point "somewhat alleviated"
when the court began to pay $50 witness fees to physiciansg if
they agreed to testify. This practice was not looked upon with
favor, however, so apparently it has been discontinued.

Rothchild agrees with several of our interviewaes in that
he believes that a child of any age should be allowed to testify.
He said it is then up to the defense counsel to argue how much
weight should be placed on a child's testimony.

Rothchild said that one problem with sentencing in an incest
case 1is that the children frequently blame themselves when a
parent is incarcerated, 1In cases of sexual abuse in which there
have been no violent acts, Rothchild will try to give the offender
probation and bring in the entire family for therapy. Rothchild
said that the problem with this approach is that the parent must
admit the abusive behavior in order to receive a probationary
sentence and receive the therapy. If the defendant does not
plead guilty, Rothchild sends his file to Criminal Court together
with a recommendation that the offender be sent to prison.

When a defendant pleads guilty and receives an order to
obtain counseling, the court's order will stipulate that the
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defendant stay away from the home during the counseling period.
The defendant may only return home when the court or DCPFS allows
such a return.

Rothchild said that he favors the establishment of a felony
court at Juvenile Court to handle those familial sexual and
physical abuse cases which go to trial.

Rothchild also favors a dual reporting system: that is,
he is in favor of every case of suspected child abuse of any
kind being reported to both DCFS and the State's Attorney's
Office (or the police). He algo favors license revocation for
professionals who have failed to report suspected cases of child
abuse, again of any kind.

Rothchild said that the Juvenile State's Attorney's Office
does not maintain statistics on their abuse cases. During this
interview, Maurice Dore, Supervisor of the Juvenile Office of
the Cook County State's Attorney, joined the interviewing
parties. He said with regard to this question that he does not
keep statistics because he does not want his A/S/A's to become
"conviction-consciocus." He would rather have an individualistic
response to cases involving children because of all the factors
involved.

A Commission investigator spoke with First Assistant State's
Attorney Robert Gaubas in December, 1979. Gaubas is with the
Peoria County State's Attorney's Office. Gaubas was able to
offer the opinion that molestation reports are way up, but he
is not sure that the incidence of molestations is also way up.
His office handles more cases involving incest than it does
stranger molestation. Gaubas was in favor of mandatory minimum
sentencing in cases involving defendants with a prior record
of similar offenses. He also was in fuvor of mandatory psychiatric
treatment in such cases. 1In general, Gaubas felt that our
present law does not offer enough alternatives in sentencing
for a judge. He thinks that many judges who convict on an
indecent liberties charge do not want to mete out four years
jail time, even if they think that the defendant should spend
some time in jail. The result is that the defendant may be
given four years probation. Gaubas was in favor of changing
the minimum for such an instance (a Class 1 felony) to two years.
Then judges, he felt, would be less inclined to dictate probation
and might incarcerate an offender for two years.

Gaubas also favored increasing the mandatory minimum sentence
for repeat offenders. Unlike the vast majority of those with
whom we spoke, Gaubas felt that in this area a judge is given
too much discretion and that the discretion should be taken
away. Gaubas mentioned that victims of child molestation crimes
should be able to be placed in protective custody to prevent
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someone in the family from "tampering with the victim's
mind," as we have noted elsewhere in this report.

Gaubas also had criticisms of the way the Sexually
Dangerous Persons Act is administered. He said the way the
Act is worded, the Department of Corrections could approve of
a petition for release of an SDP after 30 days. Gaubas felt
that it was too easy for an SDP to get out early. He said that
perhaps some consideration should be given to providing for
a minimum period of treatment before an SDP could petition for
release or discharge.

Commission staff spoke with Assistant State's Attorney
James Obbish of Repeat Offender Trial Court (ROT). Most of the
offenders he sees have committed one of the following offenses
and are being charged with a similar offense: attempted murder;
aggravated battery; burglary; rape; indecent liberties; deviate
sexual assault. Obbish observed that the time from arrest to
final disposition at ROT was averaging less than 7 months, which
he considered good. He felt that such a short time frame would
be an advantage in cases involving children because the cases
will go to trial faster and the child will be able to remember
the incident. Also, the incident will not be drawn ocut in the
child's mind. He also mentioned that everyone's enthusiasm,
from parents to police, remains high when a case can be brought
to trial quickly.

Obbish told us that the police have a harder time £inding
the offender in a stranger molestation case and thus he sees
more cases involving family members. He agreed with Judge
Close that not many cases involving sexual or physical abuse
are heard at ROT. Most of the offenses do not meet the court-
room's criteria.

Obbish also mentioned Violation of Probation (VOP) hearings.
He said that at such a hearing the judge has all the discretion
and the defendant does not enjoy the same "rights" he would in
a normal trial situation. Obbish said that only when judges
take such hearings seriously is the system helped. He said
that he knows that "almost nothing" is done on misdemeanor
probation viclations. He added that the sentencing judge in
such a case does not handle his own VOP case.

Commission investigators spoke with A/S/A John Mannion of
the Fifth District Circuit Court, Oaklawn. Mannion repeated
that the age of a victim does mean a lot to a prosecutor deciding
to prosecute a case. He said that the competency issue affects
children up to the age of 10 or 1l. He told us that most judges
use two criteria to determine competency. These are: can the
victim/witness "reldte sensory perceptions," and can the
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victim/witness w .derstand the meaning of an oath (i.e., can
he understand and define the term "truth")?

Mannion said that the great benefit of accepting a plea
agreement is that a defendant will then have a record of a
conviction. In a case that is weak due to the age of the
victim or for other reasons, it is often attractive to a
prosecutor to be able to agree to a plea (plea bargain).

He said that since these offenders "usually come back again,"
little is lost and something positive may have been gained
in negotiating a plea. The prior arrest record can help
both the police and the State's Attorney.

Mannion favors a "relaxation" of the competency laws.
He said that the trend at the federal level has been to
allow more and more evidence in at the preliminary hearing
stage, evidaznce which is then weighed when the trial com-
mences. Mannion mentioned that just because there is a
finding of incompetency doesn't mean that a case is lost.
The state can proceed with other evidence or can refile the
charges at a later date, when the child victim/witness can be
re-evaluated for competency.

Mannion mentioned that the Sexually Dangerous Persons
Act is an attractive alternative because the burden of proof
is on the defendant to be released from the Department of
Corrections, once adjudicated sexually dangerous. In a
case in which the prosecution is sure that the offense did
ocour and was perpetrated by the offender, the Act is a good

option to have available. Mannion said that the Act is rarely

used now because of its prior unconstitutionality. During
the court battle over its constitutionality, prosecutors did
not see any reason to use the Act because its use.had not
been clarified. Possibly the Act is not used as often as

it might be because of afterthoughts by prosecutors who re-
member that period of time.

Mannion also said that, in effect, use of the Sexually
Dangerous Persons Act precludes a defendant from invoking
an insanity defense because mental disease or disorder is
one of the requirements for a person to be adjudicated sex-
ually dangerous. If an insanity defense is affirmed and
there is no conviction, though, it is likely there will be
a court order for some sort of treatment.

Finally, Mannion told us that the &State's Attorney's
Office has no special training concerning sex crimes in-
volving children. He said that female state's attorneys
are always available (presumably in Cook County) should the
victim want to speak with a woman.
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Commission counsel spoke with Michael Zonroyd, Head of
the Criminal Division of the Lake County State's Attorney's
Office. He told us that there is no one A/S/A assigned to
sex crimes against children and that the office was not set
up to handle such a particular assignment. Conroyd told
us that incest is more common than stranger molestation in
Lake County, but that even in cases of stranger molestation,
the offender probably is known to the victim. He mentioned
to us that if the offender is known to the victim, it is very
doubtful that he will receive a prison sentence,

Conroyd ran through most of the standard reasons why
these cases are difficult to prosecute. He mentioned com-
petency of witnesses, lack of corroborating evidence, spon-
taneity in reporting by a child, and "general family prob-
lems.," 5y

Conroyd was of the opinion that juries are more liable
to convict on misdemeanor cases than on felonies, particularly
in these kinds of cases in which it is one person's word
against another's.

Qur counsel determined that in order for a spontaneous
declaration to be admissible in court (as an exception to
the hearsay rule, to which we have alluded earlier in this
report), the following three conditions must exist:

1) An occurrence must be sufficiently startling to pro-
duce a spontaneous and unreflecting statement;

2) There must be an absence of time for fabrication;
and

3) The statement must relate to the circumstances of the
occurrence.

If these conditions are met, the entire declaration is
admissible in court as evidence. Obviously, and as numerous
interviewees have mentioned, the problem exists when there
is a time~lag between the time of an incident and its re-
porting.

Conroyd told us that he has never tried anyone under
the Sexually Dangerous Persons Act. It is his opinion, how-
ever, that the facility in which the offenders are housed,
at the Menard Correctional Facility, suffers from space prob-
lems. He also felt that there is a potential (if not actual)
problem with premature release of an SDP from the facility,
though Conroyd was not clear concerning why this would occur.
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Conroyd gaid that in Lake County, in an indecent liber-
ties case in which the offender is a stranger or known to
the victim, but has no prior arrests, he will probably re-
ceive a sentence involving work release instead of "hard
time" in jail.

Commission staff spoke with Robert Anderson, a DuPage
County A/S/A concerning several issues. Most of the opinions
offered reflect others indicated in this report. Anderson
offered some opinions concerning ithe Sexually Dangerous
Persons Act. His biggest problem with use of the Act is
that he feels that it is "uncertain." By that he means that
commitment under the Act does not hold the same certainty
as a criminal conviction, presumably because a finding does
not constitute a conviction. He also did not want to have
to rely on the Department of Corrections or the committing
court for a determination of release or discharge. It was
his opinion that SDP's do not stay incarcerated for very
long, though there is no evidence to support that opinion.

Anderson suggested that the Act might be more appealing
to state's attorneys if it provided for a minimum amount of
time to be served by anyone adjudicated sexually dangerous.
He thought there could be a minimum number of years attached
to the Act as there is now for Class X or even Class 1 fel-
onies. He &: knowledged that it is difficult to set a min~
imum number of years 1f one is speaking of actual "recovery,"
which theoretically could occur at any time.

Anderson relayed several possible recommendations to
us. One was a consideration to amend the indecent liberties
statute to include a Class X penalty in situations in which
violence is involved in the incident or in situations in
which a very young child is the victim.

Anderson recommended making aggravated incest a Class 1
felony and recommended including lewd fondling under the of-
fense of aggravated incest.

Anderson was supportive of House Bill 1715 (8lst Gen-
eral Assembly), which would allow a person of any age to
testify regardless of that person's age. This would in ef-
fect eliminate the need for a determination of competency.

Anderson agreed that a motion to vacate a judgment is
"out of the ordinary" and told us that undoubtedly the judge
in such a case would be interested in protecting the offender
for whatever mitigating reasons suggested by the defense and
agreed to by the state.
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Finally, in spite of his suggestions concerning aggra-
vated incest, he told us that he felt that most sex offenses
are "probationable."

Commission Counsel spoke on the phone with former Will
County A/S/A Barbara Badger specifically about the Sexually
Dangerous Persons Act. We will present portions of her re-
marks in our last interview with state's attorneys in a final
clarification of the Act.

Badger told us that it was her opinion that, when dis-
charged, a person adjudicated an SDP could have his arrest
record expunged. The expungement would be up to the judge
and it is hard to determine if the entire record could be
expunged (i.e., the Department of Corrections probably would
not expunge its records concerning time spent under its
Jjurisdiction) .

Badger said that the SDP Act should provide more definite
time limitations (both minimums and maximums) concerning when
discharge could occur. She felt that an SDP should not lan~
guish in prison forever, nor should there be a possibility that
an SDP could be released two months after adjudication and
transfer. It was her opinion that a person who, by definition,
suffers from a mental disorder could not possibly be cured in
two months.

Badger affirmed that if an SDP petition is unsuccessful,
the offender can be tried for the crime for which he had been
arrested.

D. Miscellaneous Interviews

It is difficult to categorize all of the interviews con-
ducted pursuant to our investigation of child molestation.
Several were single interviews of experts in little-known
fields. Several involved several interviews, but also may
have spanned several different areas of concern. This sec-
tion of the report places in juxtaposition several different
interviews of individuals who have added insightful comments
on issues relative to our investigation and to the area of
inquiry.

Commission staff interviewed Marc A. Schneider, a clini-
cal psychologist on the staff of Cook County Jail. We wanted
to speak with him concerning the treatment capabilities for
sex offenders, particularly those who have committed sex of-
fenses against children.
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As we have indicated elsewhere, a defendant controls
most of the information developed from his own therapy;
that is, he may decide to release some of the information
to the court or he may decide to keep it confidential. With-
out the defendant's permission, according to Schneider, all
that a defendant need tell the court is that he is or is not
attending his therapy sessions. He need not elaborate fur-
ther. According to Schneider, the law prohibits a therapist
from releasing information under any circumstances without
the consent of the patient. He said that a therapist may
be able to testify that a patient is or is not attempting to
cope with his problem, but even such an admission as that
would not be made by many psychologists. He did say that
the psychologist may be required to offer information if a
person's life has been threatened and he has been privy to
information about it. Schneider opposed any efforts to
force a therapist to divulge any more information than is
presently divulged. He said that if an offender distrusted
him, he would be unable to treat the person. It is neces-
sary for the therapist to establish a position of trust with
his patient, regardless if he is a sex offender.

Schneider speculated that the recidivism rate for sex
offenders who receive treatment is about the same for all
other offenders: about 85%. He added that he was sure it
would be higher if no treatment were administered at all,
however.

Schneider recommended making available periodic sem—-
inars for judges so that they will develop a better under-
standing of the mental problems of offenders and the alter-
natives available to treat them. He commented that judges
deal with behavioral problems all day and the only back-
ground they are required to have is a law degree.

~ommission staff spoke with two private attorneys re-
garding motions to vacate judgments. One of them said that
the only reason he could see for such a motion to be sus-
tained might have been that the state had a weak case or
did not want to subject the victim/witness to cross-examina-
tion in court. Therefore, the A/S/A might have been willing
to make concessions in order to obtain a plea of guilty. This
theory does not fully take into account that the plea of
guilty would then be vacated, there would be no conviction,
and the arrest information could be expunged.

Anther attorney told us that such motions are perfectly
legal and can occur in both felony and misdemeanor situa-
tions, but that they are very rare in felony cases. He said
that it is "not easy"” for a judge to go along with such an
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agreement. He said that such a motion would have to have
been agreed to by the defense counsel, the State's Attorney,
and the judge. ’

Because a motion to vacate a judgment can lead to an
expungement of arrest records, we shall interject a bit of
further detail concerning expungement. Section 206-5 of
Chapter 38, Ill. Rev. Stat., provides for the return of
identifying information. The statute indicates that on
"unconvicted arrestees," all photographs, fingerprints, or
other records of identification must be returned to the
person charged with a crime. What is not clear is how this
shall be accomplished. In an expungement, a court procedure
provides for this process. With regard to return of records
alone, the statutes are silent.

The Bureau of Identification of the Department of Law
Enforcement told Commission Counsel that it would require
a party to petition the court before release of any records.
Thiey will not voluntarily return records, nor will they re-
turn them if a party requests them without going thrcugh the
court process.

Our interpretation of the expungement statute would in-
dicate that expungement could occur in the case of a sexually
dangerous person's being discharged unconditionally, should
he go through the court process to achieve expungement.

Somewhat related to this area is an interview Commission
investigators conducted with Jean Essary, a Public Defender
assigned to Calendar 21 in Juvenile Court. We discussed the
issue of court supervision with her. Essary reaffirmed that
anyone given court supervision has not been convicted of any
crime and may have his record expunged. The initiative
toward expungement rests with the defendant or arrest material
will remain a matter of record. Essary said that RPablic De-
fenders had considered bringing their own motions to have
their clients' records expunged, but as of Januaxy 7, 1980,
the date of our interview, this had never been done.

A defendant who violates the terms of supervision may

be brought before the judge by the A/S/A for immediate trial.
It is difficult to determine if the terms of supervision have
been violated, however, since "supervision" really is a mis-
nomer. Probation requires some monitoring by the court, but
court supervision is basically release without any monitoring,
predicated on the assumption that the defendant will not com-
mit another crime.
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Essary fzvors supervision over either jail time or
probation, as long as therapy is built into the supervisory
order. She said that the probation department is much more
concerned that a person not violate the terms of probation
than that a person is really being helped by the sentence
he received.

Essary said that by recommendation of the Court, the
State's Attorney, or the Public Defender, a Behavior Clini=-
cal Examination (BCE) may be ordered for the defendant. The
examination serves to provide recommendations concerning the
final disposition of a case. The BCE is available not only
in Calendar 21 but in all courtrooms.

Regarding the Sexually Dangerous Persons Act, Essary
said that she thought that arrests alone are not enough upon
which to base an SDP petition. She favored an actual con-
viction for a sex crime as the underlying motive for pro-
ceeding under the Act.

In May, 1980, we interviewed James R. Anderson, Cook
County Adult Probation Supervisor. He addressed the ques-
tion of pre-sentence investigations first. He said that in
Cook County there are 30 pre-sentence investigators responsi-
ble for uncovering information on a convicted defendant. His
office averages 400 pre-sentence investigations per month.
The Adult Probation Department has a probation officer as-
signed to every court who will gather information at a judge's
request, but the judge must make the regquest. The investiga-
tion is not done autcmatically. Juvenile history can be ob-
tained only with the defendant's permission. But if the de-
fendant refuses to give permission, a notation to that effect
is made in the investigatory file to be given the judge.

Anderson said that his investigators try to interview
the defendant at least two or three times. Usually his office
has three-four weeks to complete an investigation and report.
We asked if a judge might be influenced by the way a proba-
tion officer or investigator might phrase his report.
Anderson responded that his men try to be as objective as
possible and that there should be few nuances to the report;
its bulk should consist of facts and fairly objective ob-
servations. His men are taught to go into detail, even if
cumbersome, rather than to delete information that is seem-
ingly trivial at the time.

We asked whether investigators keep aggravating and
mitigating circumstances in mind when conducting their in-
vestigations and writing their reports. Anderson said that
again, his investigators are told to collect as much informa-
tion as objectively as possible. When asked if the investi-
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gators look for any particular information, Anderson said
that a judge may request certain kinds of information, and,
if so, his investigators will go into detail. He said that
such requests have never evolved iuto a situation in which
the reports only reflect what a ju.gye seems to indicate he
wants to hear.

Anderson said that probation officers do not make, nor
do they attempt to make, sentencing recommendations or at-
tempt to sway a judge in his sentencing deliberations. The
judge must depend on the report and its attached social in-
vestigation.

From Anderson's Department we obtained the following
statistics on pre-sentence investigations conducted between
December, 1978, and November, 1979. There were 15 reports
on contributing to the delinguency of a child, three on
cruelty to children, 1l on indecent liberties, 29 on deviate
sexual assault (but not broken down according to age of vic-
tim), and 102 for rape (again, not broken down for age of
victim).

We spoke with Barry Bollensen, Supervisor of the Divi-
sion of Probation, Administrative Offices of the Illinois
Supreme Court for additional information on pre-sentence re-
ports. He told us that the Illinois Supreme Court has no
authority to develop regulations governing pre-sentencing
investigations, sentencing guidelines, or probation stand-
ards. Each circuit in the state is autonomous in these
areas. Bollensen characterized the Illinois probation sys-
tem as extremely fragmented. He said that the state needs
to achieve more uniformity. As an example, he mentioned
that while all pre-sentence investigations are done by pro-
bation officers, in some circuits some probation officers
specialize in pre-sentence reports while others have to be
"all things to all people." He added that in some instances
some probation officers are only involved in case manage-
ment (treatment and monitoring of services provided by out-
side community resources). In other instances, direct serv-
ices are provided by probation officers. Bollensen be-
lieves that probation officers should only be involved in
the former activity. He does not believe that probation
officers should function as counselors.

Our final nmiscellaneous interview was with Dean Wolfson,
criminal defense attorney with offices in Chicago. He was
the attorney who successfully presented a motion to vacate
the judgment in the John White (a pseudonym) case mentioned
in our chapter on offenders.
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Wolfson told us that discretion in charging in Cook
County rests almost entirely with Felony Review and not
with the police. The police will usually charge the most
severe c¢rime applicable, and the A/S/A from Felony Review
will have to examine the individuals involved, the circum-
stances, and the evidence before approving the proper
charges.

With regard to the child being found competent as a
witness, Wolfson maintained that it is easy for a child
seven years old and older to be found competent. He ad-
mitted that ycunger children may not be found competent.

He said that competency is just as easy or difficult to
establish in a misdemeanor as it is in a felony. Wolfson's
reaction to House Bill 1715, which would be "legislating
competency," was extreme. He thought the bill was terrible,
calling it an "unfair element thrown in against" the accused.
He also thought that it would fail any coanstitutional test.
Wolfson believes that any child under seven lives in a fan-
tasy world and must be shown to be competent. Wolfson be-
lieves that if a child can be clear and convincing, then
his testimony is all that is needed to convict a defendant.
To allow a child of any age to testify would, in his eyes,
lessen the burden of proof that must rest with the state.

Wolfson said that, from the point of view of a defense
attorney, child witnesses present a tremendous problem. It
is the duty of the defense counsel to argue for his client,
but he must also be sensitive to the emotional needs
of the child testifying. He added that the child witness
gets a lot of sympathy to begin with from the jury and the
judge, and that it can hurt a defense case to attack a
child's testimony too strenuously. In general, Wolfson
does not like to contend with the testimony of any child
witness.

Wolfson thought that the Sexually Dangerous Persons
Act was a valuable alternative to prison. He said that it
should help society as well as the defendant by providing
him with some modicum of treatment as opposed to "hard time."

It was Wolfson's view that 90% of all sex offenders
will "do it again." He said that prison does nothing to
rehabilitate anyone.

Wolfson thinks that parents of children who have been
molested are foolish to send their children to trial. He
thinks they should allow the children to forget the incident,
rather than have it excerbated by the criminal justice pro-
cess, which can be painful and trying. He said that a con-
stant retelling of a traumatic story would prevent the child

- 159 -




from goiny on with his or her own life. Wolfson said that
he would'not allow his own child to go to court under those
circumstances unless the offense had been "serious." He
admitted that he was being selfish with such an attitude,
but he said he would consider his own child's welfare first
before worrying about the welfare of future and potential
victims of the same offender.

Wolfson said that expungement was a good idea, and he
admitted that when a motion has been vacated, an expunge-
ment could occur. Wolfson said that discretion cannot be
applied when it comes to accepting a motion to vacate a
judgment. He said that certain circumstances must be met
for the procedure to be used.

.
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Chapter 6
A BRIEF SUMMARY OF RELATED ISSUES

Thus far we have focused more on descriptions of inter-
views, cases, and the process as a living and active or-
ganism than we have isolated certain issues that are of
moment in a child molestation case. This chapter will
focus briefly on certain issues in order to clarify them
in the reader's mind; many of the issues are only tangen-
tially related to our central concerns in this investigation
and report.

A. The Illinois Crime Victims Compensation Act

We spoke with Patricia Goldman, Head of the Crime
Victims Compensation Program in Chicago regarding the Act
and its administration. We have referred to it previously
and will not review the Act statutorily here. The Attorney
General's Office, as of September 22, 1979, has assumed the
responsibility of administration of the program. Public
awareness of the Act and how it works has aiways been a
problem, according to Goldman. All law enforcement agencies
must advise crime victims of the existence of the Program,
but that has not always been the reality. Administrative
costs of the program also are high, although the recent
changes should alleviate some of these problems. The new
amendments to the Act also require all Illinois hospitals
licensed by the Board of Health to post notices and infor-
mation about the Act in their emergency rooms.

Goldman said that the Act never was intended to cover
domestic violence cases; rather, it was intended to be used
by the victims of random or inadvertent crime. Children
may be victims under the Act. Goldman said that psychiatric
care is included in compensation rules, or possibly some
similar different therapy if conducted under the supervision
of a psychiatrist. Goldman also said that free psychological
counseling for wvictims of incest exists and that the infor-
mation may be referred by the Program to those who seek
assistance as victims of the crime.

An important consideration relative to the Act is the
$200 deductible. Often in cases of child molestation, it
is difficult to run up a counseling bill for enough of an
amount over $200 to make compensation attractive. Property
damage and pain and suffering are excluded from coverage
under the Act. In cases of sexual abuse, the only type
of loss suffered may be pain and suffering, making the Act
almost useless to the majority of victims of sex crime.
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As the Act stands now, victims sharing the same house-
hold as the assailant cannot be compensated for any crimes
committed against them. Though the prohibition makes sense,
it leaves the incest wvictim out in the cold.

After speaking with Goldman, we spoke with Alan R,
Boudreau, Assistant Attorney General in the Crime Victims
Division of the Illinois Attorney General's Office.

Boudreau said that after a person files a claim, the
Office writes an opinion concerning its wvalidity. This is
done for the convenience of the Court of Claims, which must
accept the recommendation of the Attorney General before
they will consider the claim for an award. Boudreau said
that proper procedure is for a wvictim to first attempt to
file a civil suit against the offender. Only if the civil
suit cannot be brought or is unsuccessful should a viectim
apply to the Crime Victims Compensation Program. If the
Attorney General approves a claim, it takes two conseunting
judges in the Court of Claims to make an award to a vietim.
Only judges in that court can make the final decision to
approve a claim,.

In cases involving a child victim, the Attorney General's
Office will examine the criminal proceeding to see if the
parents are going to proceed with the criminal action. If
they are not, the Attorney General will look at the merits
of the case. 1If parents decide not to prosecute, an award
still may be made. The facts of the case are reviewed
liberally. Investigators examine material with a view
toward a preponderance of the evidence rather than proof
beyond a reasonable doubt.

Under the Act, a person must show that he notified the
proper law enforcement body within 72 hours after the inci-
dent occurred or that there was ample reason not to notify
that quickly. The Act covers pecuniary loss and calculates
losses by averaging a person's net monthly earnings for the
six months immediately preceding the date of the application
claim.

Boudreau admitted that the statute is somewhat wvague
regarding which individuals may provide therapy or counsel-
ling that is compensable. Physicians of any specialty may,
but it is questionable whether a clinical psychologist or
registered social worker may, as might be the case in a
child molestation incident.

Similar statutes in other states differ in degree. New
York and Texas have programs which do not spell out the
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qualifications of those providing therapy. Michigan,
Florida, and Ohio do not specify that counseling is

covered under their statutes, but they also do not define
who may provide therapeutic help. California and
Massachusetts have statutes whose language is vague enough
to indicate that counseling probably is provided through
their programs. Wisconsin, on the face of its statute,
leaves out counseling by detailing the sorts of services
which are compensable,

The Commission plans to pursue the issue of what sorts
of care are compensable and which are not, especially as
the issue relates to child molestation,

B. The Sexually Dangerous Persons Act

We have already spoken at length about this Act; this
very brief section shall mention issues not touched upon
in our description of cases, the judicial process, and
other interviews.

We interviewed Donald Jensen of the John Howard
Association, a prison watchdog group, regarding its work
with offenders adjudicated sexually dangerous. The
Association had done a study of offenders released to the
general population and had attempted to help resettle such
offenders in communities, provide job counselling, etc.
Jensen was able to speak to several related issues, Jensen
told us that, to the best of his knowledge, the Menard
Center where SDPs are sent has no special programs for its
SDP inmates. The Menard Center is a general psychiatric
facility which also offers a sex offender treatment program.

Jensen mentioned a lawsuit challenging the constitu-
tionality of the SDP Act, brought in 1976, After the
decision was made regarding constitutionality, a number
of individuals classified as sexually dangerous were re-
leased. This was not the only option open to authorities
after settlement of the suit, however (which required a
stricter standard of proof). SDPs could be retried and
recommitted as SDPs. They could also be committed to the
Chester Mental Health Center.

Jensen gave us several reports about the John Howard
Association Resettlement Program. The program came about
when it became clear that a number of individuals were going
to be released because of the lawsuit and that they would
need assistance rejoining the community. The Mandel Legal
Aid Clinic contacted the Association, even though it is
usually not involved in direct service projects, and it

- 163 -




agreed to take on the project. Participation in the pro-
ject on the part of an SDP was strictly voluntary. At this
time, there is no formalized follow-up on SDPs who are
released.

Jensen saild that judges, first, are not using the Act
to commit violent, dangerous sex offenders; instead, it is
being used against '"nulsance" offenders (flashers, fondlers,
etc.). SDPs usually come from weak cases, he said, and an
A/S/A is more likely to pursue a straight criminal conviec~
tion with a dangerous sex criminal,

The Association reports, covering only a brief period
of time, indicate that there has been very little recidi-
vism. The reports are not designed for long-term tracking
of the individuals with whom the Association worked.

The Illinois Sexually Dangerous Persons Act differs
from most states whose statutes we examined. In Illinois,
the finding of SDP is a pre-conviction procedure and is not
a criminal conviction. In a number of other states, the
finding of SDP occurs after a conviction has been deter-
mined, and is part of a sentencing process in those states.
In a way, this gives the Illinois law much more flexibility
because it can be initiated after an arrest but before
conviction, which could be difficult to render in some cases,

C. Other Issues

We have already spoken in depth about sentencing options
and issues and the probation department and its role, two
areas which we could have pursued in more depth here. We
intend to pursue probation at the juvenile and the adult
level in more depth in our third and final report. We shall
conclude this chapter with several observations by Stevens
and Berliner, quoted early on in this report.

If the child molesters are prosecuted, child victims must
endure the same processes as adult victims do, without
benefit of special procedures or protection. This fact
contrasts with the differential treatment which our
society provides to minors in other areas of the criminal
justice system.

It is our opinion that the problems inflicted on child
sexual assault victims in the criminal justice system
result from (a) an inadequate understanding of children
and their capabilities by system personnel, and (b) mis-
conceptions held by those same personnel about the nature
of the crime of child molestation. Increased reporting
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of sexual abuse of children and improved conviction rates
depend on changing those aspects of the legal system which
inhibit victim cooperation.

Even when the parents respond in a calm, appropriately sup~
portive, believing manner, the activitiés of the criminal
justice system will usually exacerbate the child's dis-
tress. Perpetual discussion of the sexual agsault in
repeated interviews over many months discourages rapid
resolution of the asgault-related trauma for both child

and parents. The criminal justice system must address the
conflict that exists between a child victim's emotional
needs following a sexual assault and the requirements for
prosecution of the case.

Thus the child is abandoned to a get of abstract beliefs
in justice, and we ask if justice is indeed being carried
out without the complete participation of the witness.

One possible model to address this problem is assigning

a legal representative to advocate for each child appear-
ing as the victim/witness in a criminal matter. This per-
son would be appropriately gualified with knowledge of
child development and the law and could speak out in court
when the questioning became inappropriate to the child's
age, level of comprehension, or emotional state. The
child victim advocate role would not interfere with the
proceedings or abrogate the rights of the defendant.

If criminal prosecution iz the avenue society chooses to
deal with this important problem, then there is an obliga-
tion to adjust the requirements of the legal system to
conform to the special needs and abilities of children.
These changes would clearly necessitate specialized train-
ing for all official figureg involved with the investiga-
tion, as well as development of new and flexible procedures.
Legislation shculd be explored to provide the legal founda-
tion for special protection of the child witness.
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Chaptex 7

FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS

Any examination of child molestation in any state nec-
essarily will have its limitations. We were not able to
speak with every judge or state's attorney in Illinois who
has ever handled a child molestation case; doubtless, we
have missed some very authoritative individuals involved
in molestation cases in the criminal justice system. But
our analysis of cases, our review of law and literature,
and our interviews have given us a broad perspective from
which to view the problem, discover certain facts, and
offer recommendations for change.

A. Findings and Conclusions

1. It is true that the incidence of reports of child
molestation has risen recently. Whether actual child moles~
tation incidents themselves have increased remains unclear.

2. Repeat offenders constitute a great threat to the
safety of potential victims of child molestation, but no
more so than first-time offenders, or offenders who have
been detected for the first time.

3. The courts are empowered to mete out appropriate
punishments. Judges have been willing to do so, even in
situations in which it may appear that justice is not being
done. Frequently there are mitigating circumstances to a
crime of which the public remains ignorant. One cannot
judge the criminal justice process regarding child molesta-
tion based solely upon the information generally available
to the public.

4. We found during our investigation that the laws
intended to deal with child molestation are not "grossly
inadequate." An examination of codified law shows that our
present laws are not perfect but that they are adequate to
deal with child molesters when handled correctly by inter-
ested parties to the prosecution. A cog in the system can
break down at any moment and appear to render the entire
system useless or ineffective. There are problems with re-
habilitation in this state that we will address later.
Bureaucratic regulations are addressed in our last section
of this report, on recommendations. Finally, court sen-
tences and decisions have been compiled by the Commission
during this investigation in order to present case studies
and point out the discretionary processes that exist in the
criminal justice system.
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5. Mandatory sentencing already is an alternative open
to judges in certain circumstances. Repeat offenders often
already receive long terms of incaw.eration when convicted
on appropriate charges.

6. In Cook County, probation for sex offenders can be
a threat to the safety of the public. Probation personnel
now do little more than imonitor the comings and goings of
the probationers; little meaningful supervision actually
takes place.

7. One of the reasons that it is impossible to evaluate
to what extent children are being sexually victimized is due
to the way statistics and records are being kept. In a rape
offense, for instance, no record is kept of the victim's age.
Furthermore, offenders may be charged with a number of seem-
ingly innocuous crimes such as disorderly conduct that are,
in reality, child molestation cases. The Illinois Depart-
ment of Law Enforcement, as we mentioned in Sexual Exploita-
tion and as we refer to it in our recommendations here, is
attempting to address this problem.

8. Police and state's attorneys both are generally un-
comfortable investigating or prosecuting cases of child mo-
lestation. They frequently do not know how to interview
effectively a child victim or even a victim's parents, nor
do they know how to prepare them to testify in court.

9. Both police and state's attorneys have the burden
of presenting a good case to a jury or a judge for a trial.
The problems that come into play with any sex offense are
exacerbated when the victim has been a child. Among other
things, the police must be able to prepare a useful and ac-
curate police report and the state's attorney must be able
to prepare a victim/witness for testifying in court. In
Cook County misdemeanor court, a state's attorney generally
has, at most, one hour to prepare a witness to testify. The
result can be less than quality prosecution.

10. There are few treatment programs available for sex
offenders in Illinois Department of Corrections facilities.
The existing sex offender treatment program serving the in-
mate population is largely woluntary and can serve only a

fraction of Illinois' sex offenders anyway. Most sex offenders

will re-enter society untreated.

11. There are few treatment programs outside of cor-
rectional facilities. Private psychiatric care is available,
but there are few truly viable programs or alternatives for
a sex offender seeking treatment while on probation, parole,
or supervision.
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12. As we have noted, mandatory jail time is available
in certain circumstances for sex crime against children.
However, to institute mandatory jail time for all sex of-
fenses could result in fewer convictions and an increase in
plea bargaining.

13. We have found that judicial discretion in sentenc-
ing is appropriate and should not be eliminated.

l4. A sex offense committed against a child can re-
sult in any number of different charges being used, or a
comkination thereof. A conviction for an offense that is
not, on its face, a sex crime can affect a sentence rendered
in a subsequent trial unless a judge is made aware of the
circumstances underlying the previous conviction.

15. Discretion is not limited to the judiciary. FEach
step in the criminal justice process involves some degree of
discretion that can affect the outcome of a case.

16. Regarding the Sexually Dangerous Persons Act, we
found that: a) presently, commitments under the Act are
lengthy; b) the Act is not utilized very often, partially
because state's attorneys are not familiar with the Act, or
do not understand the result of an adjudication under the
Act; and c) the Act is an alternative to prosecution and
conviction of sex offenders in this state which stresses
treatment.

17. How state's attorneys and police exercise discre-
tion often depends upon the skills and attitudes of individual
state's attorneys and police.

18. We found that the use of face-to-face line-up pro-
cedures is improper; they are damaging to the child victims
and to the victims' parents both. Police departments lack
sufficient proper facilities for line~ups and should upgrade
their facilities.

19. Often, none of the authorities involved in a child
molestation case refer a child or his parents to anyone for
counseling. Many authorities feel that it is not "their
job" to do so, and they rely upon others in the system to
make counseling referrals.

20. In most child molestation cases, the child victim
is forced to tell his story to a number of different parties,
perhaps needlessly. Were there a special unit designed to
handle child sex crime, at least in larger municipalities,
this problem might be alleviated.
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21. Few child wvictims or their parents are aware of
or take advantage of the Crime Victims Compensation Act;
even those aware of the Act might find it difficult to take
advantage of it. We will examine some options in our sec-
tion on recommendations.

22. Plea bargaining can enable a state's attorney,
.when faced with a weak case, to obtain a conviction where,
without it, the case may have been dismissed or a defendant
found not guilty.

23. Our case studies have indicated that the stereo-
typed images of child molesters as "dirty old men," psychotic
and compulsive rapists, or hcmosexuals is not correct. Child
molestation cuts across all societal strata. Furthermore,
the majority of child molesters are not violent.

24. The final decision to prosecute a case rests with
the State's Attorney's Office. The public seems to have a
misimpression that the police or the judiciary have it with-
in their powers to decide if or how to proceed with a case
to or in prosecution.

B. Suggested Recommendations

The Commission is scheduling public hearings on all
facets of the child abuse problem, including the criminal
justice system and the sexual exploitation of children.
Rather than present specific recommendations within this
report, we have developed general suggestions for recom-
mendations which will be explored further at the public
hearings this year.

The following represent our suggested recommendations
concerning child molestation and the criminal justice sys-
tem.

1. The Rape Victims Treatment Act should specifically
include victims of sexual child molestation.

2. Several changes should be considered in the Crime
Victims Compensation Act. These include changing the lan-
guage of the Act to allow compensation for services rendered
by clinical psychologists, an attempt by the Attorney General's
Office to further publicize the availability and conditions
necessary for compensation under the Act, a provision allow-
ing the Attorney General's Office to waive the prohibition
that victims who are related to the assailant and reside in
the same household cannot be compensated (under special cir-
cumstances), and the General Assembly's consideration of re-
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ducing the $200 deductible now in force in certain circum-—
stances for all persons under age 65.

3. Whenever possible, special units should be desig-
nated to handle child sexual abuse. These units can exist
at many different levels besides that of the police, such
as the hospital level, the prosecutorial level, etc. Any
authorities dealing with child sexuval abuse should have re-
ceived special training in its handling. Whenever possible,
children should undergo a minimum of interviews about the
incidents and attempts should be made to speak with chil-
dren in judicial chambers or special settings conducive to
alleviating a child's anxiety. Children need to be treated
with sensitivity and compassion at all levels of the pro-
cess.

4. Selected police officers and state's attorneys
should be trained to handle child sexual abuse cases and
should be available as consultants to other jurisdictions
to help prepare cases for prosecution.

5. The police should be required to give written in-
formation to the parent or guardian of a child victim re-
garding counseling options available to them. Authorities
involved at any point in the criminal Jjustice system should
be sensitive to counseling needs and should have available
information for victims of child molestation.

6. Illinois should expand its available treatment
programs for sex offenders in prisons; more correctional
programs are needed to treat sex crime. More programs may
also be needed outside of the correctional system.

7. We urge all local law enforcement bodies to cooper-
ate fully with the new computerized sex offender information
system now being instituted by the Illinois Department of
Law Enforcement.

8. We encourage law enforcement agencies either to
join the Hotline group described in the Sexual Exploitation

report or to start their own similar group. The Hotline
group investigates child sex crime, including indecent lib-
erties and other crimes. The northern portion of the state
is well-covered by law enforcement representatives, but
other portions of the state could benefit from such a co-
operative group,

9. Parents and the public-at-large must have made

available to them information concerning the various crimes
that constitute child molestation. Such information could
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be provided through existing law enforcement crime preven-
tion programs or through similar programs sponsored by
governmental or private agencies. Furthermore, parents and
the public-at~large must have made available to them in-
formation concerning the effects of child sexual abuse in
order to detect possible abuse among children. They should
be coygnizant of the effects of such abuse on children dur-
ing and after the prosecutorial process.

10. The Illinois Supreme Court should establish by
rule uniform regulations to govern certain probation func-
tions throughout the state without removing local adminis-
tration functions from the individual circuits. There
should be established mandatory standards for pre-sentence
reports, for instance.

11. There are many possible recommendations for changes
in the Illinois codified law. One would provide for a Class }
X penalty in a molestation case in which the victim is of a |
very young age or in which a child has encountered violence
in the act. Another would make aggravated incest a Class 1
felony and would include the offense of lewd fondling under
the offense of aggravated incest. These additions to the
criminal code, as well as changes in the code, possibly in-
cluding a single sex-neutral criminal sexual conduct statute
covering all sex crime as has been developed in other states,
should be analyzed by the General Assembly.

12, The General Assembly should consider enacting an
evidentiary rule to allow statements made by a child to an
adult regarding sexual assault admissible as corroboration
of a child's story. Complaints made by a child victim,
though perhaps falling outside of the "spontaneous declara-
tion" or "immediate outcry" exceptions to the hearsay rule,
will be admissible at trial as corroborationof the child's
version of the criminal occurrence. In effect, this means
that the adult to whom the child made the complaint may be
permitted to testify that the complaint was made.

13. The General Assembly should consider legislation
requiring the court in criminal cases to allow all victims
of the crime charged in the case to testify, regardless of
that victim's age at the time testimony is sought.
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Appendix A

TEXT OF SELECTED OFFENSES WITH WHICH A
CHILD SEX OFFENDER MAY BE CHARGED IN ILLINOIS

SEX OFFENSES

Ill. Rev. Stat. ch. 38, §il-1. Rape

(a) A male person of the age of 14 years and upwards who has
sexual intercourse with a female, not his wife, by force and against
her will, commits rape. Intercourse by force and against her will
includes, but is not limited to, any intercourse which occurs in the
following situations:

(1) Where the female is unconscious; ox

(2) Where the female is so mentally deranged or deficient that
she cannot give effective consent to intercourse.

(b) Sexual intercourse occurs when there is any penetration of ‘

the female sex organ by the male sex organ.
|
|

(c) Sentence

Rape is a Class X felony.

Ill. Rev. Stat. c¢h. 38, §1l1-2. Deviate sexual conduct

"Deviate sexual conduct", for the purpose of this Article, means
any act of sexual gratification involving the sex organs of one per-
son and the mouth or anus of another.

I1l. Rev. Stat. ch, 38, §11-3. Deviate sexual assault

(a) Any person of the age of 14 years and upwards who, by force
or threat of force, compels any other person to perform or submit to
any act of deviate sgexual conduct commits deviate sexual assault.

{b) Sentence

Deviate sexual assault is a Class X felony.

I1ll. Rev. Stat. ch. 38, §1l1-4. Indecent liberties with a child

(a) Any person of the age of 17 years and upwards commits indecent
liberties with a child when he or she performs or submits to any of the
following acts with a child under the age of 16:
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(1) Any act of sexual intercourse; or
(2) Any act of deviate sexual conduct; or

(3) Any lewd fondling or touching of either the child or the
person done or submitted to with the intent to arouse
or to satisfy the sexual desires of either the child oxr .
the person or both.

(b) Any person, regardless of age, commits indecent liberties
with a child when he or she:

(1) Photographs, videotapes, films or otherwise makes reproduc-
tions by similar means of any of the acts set forth in sub-
section (a) of this Section, between a minor of less than
16 years of age and any other person regardless of age oxr
of any of the following acts: (A) a minor of less than 16
years of age engaging in sexual intercourse or deviate
sexual conduct with an animal; (B) a minor of less than 16
yvears of age engaging in acts of excretion oxr urination in
a sexual context; (C) a minor of less than 16 years of age
being bound or fettered in any sexual context; or (D) a
minor of less than 16 years of age engaging in masturbation;
or

(2) Solicits any minor under the age of 16 to be photographed,
videotaped or filmed or to appear in any similar reproduc-
tions of any of the acts described in subsection {(a) of this
Section or in paragraph (1) of subsection (b) of this Section;
or

(3) Is a parent, legal guardian oxr other person having care or
custody of a child under the age of 16, and knowingly per-
mits or arranges for such child to participate in any of
the acts described in subsection (a) of this Section or in
paragraph (1) of subsection (b) of this Section for the pur-
pose of being photographed, videotaped or filmed or of having
similar reproductions made by any person in such a way as to
constitute a violation of paragraph (1) of subsection (b) of
this Section.

{¢) It shall be an affirmative defeunse to indecent liberties with a
child that the accused reasonably believed the child was of the age of 16
or upwards at the time of the act giving rise to the charge.

(d) It shall be an affirmative defense to indecent liberties with
a child, under subsection (a) of this Section, that the child has pre-
viously been married.

(e) Sentence

Indecent liberties with a child is a Class 1 felony.
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I1l. Rev. Stat. ch. 38, §11-5. Contributing to the sexual delinguency
of a child

(a) Any person of the age of 14 years and upwards who pérforms
or submits to any of the following acts with any person under the age
of 18 contributes to the sexual delingquency of a child:

(1) Any act of sexual intercourse; or
(2) Any act of deviate sexual conduct; or

(3) Rny lewd fondlingor touching of either the child or the person
done or submitted to with the intent to arouse or to satisfy
the sexual desires of either the child or the person or both; or

(4) Any lewd act done in the presence of the child with the irtent
to arouse or to satisfy the sexual desires of either the person
or the child or both.

{b) It shall not be a defense to contributing to the sexual delin-
¢quency of a child that the accused reasonably believed the child to be
of the ags of 18 or upwards.

(c) Sentence.

Contributing to the sexual delinquency of a child is a Class A
misdemeanor.

I11l. Rev. Stat. ch. 38, §1l1-6. Indecent solicitation of a child

(a) Any person of the age of 17 years and upwards who

(1) solicits a child under the age of 13 to do any act, which if
done would be an indecent liberty with a child or an act of
contributing to the sexual delinguency of a child; or
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{2) lures or attempts to lurs any child under the age of 13 into
a motor vehicle with the intent to commit an indecent act,
commits indecent solicitation of a child.

(b) It shall not be a defense to indecent solicitation of a child
that the accused reasonably believed the child to be of the age of 13
years and upwards.

(¢c) Sentence.

Indecent solicitation of a child is a Class A misdemeanor.

I1ll. Rev. Stat. ch. 38, §11-9. Public indecency

(a) Any person of the age of 17 years and upwards who performs any
of the following acts in a public place commits a public indecenocy:

(1) An act of sexual intercourse; or
(2) An act of deviate sexual conduct; or

(3) A lewd exposure of the body done with intent to arouse or to
satisfy the sexual desire of the person; or

(4) A lewd fondlingor caress of the body of another person of either

seX.

(b) "Public place" for purposes of this Section means any place
where the conduct may reasonably be expected tc be viewed by others.

(c) Sentence.

Public indecency is a Class A misdemeanor.
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Ill. Rev. Stat. ch. 38, §11-10. Aggravated incest

(a) Any male or female person who shall perform any of the following
acts with a person he or she knows is his or her daughter or son conmits
aggravated incest:

(1) Has sexual intercourse; or

(2) An act of deviate sexual conduct.

(b) "Daughter" for the purposes of this Section means a blood
daughter regardless of legitimacy or age; and also means a step-daughter
or an adopted daughter under the age of 18.

(¢c) "son" for the purposes of this Section means a blood son
regardless of legitimacy or age; and also means a step-son or an adopted
son under the age of 18,

(d) Sentence.

Aggravated incest is a Class 2 felony.

I1l. Rev. Stat. ch. 38, §1l-1l. Incest

(a) Any person who has sexual intercourse or pexrforms an act of
deviate sexual ¢onduct with another to whom he knows he is related as
follows commits incest:

Brother or sister, either of the whole blood or the half bleood.

(b) Sentence.

Incest is a Class 3 felony.
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DISORDERLY CONDUCT

I1l. Rev. Stat. ch. 38, §26-1. Elements of the offense

(a) A person commits disorderly conduct when he knowingly:

(1) Does any act in such unreasonable manner as to alarm oy distuxb
another and to provoke a breach of the peace].]

LI

(b) Sentence.

A violation of subsection 26-l{a)(l) is a Class C misdemeanor.

KIDNAPING AND OTHER RELATED OFFENSES

I1l. Rev. Stat. ch. 38, §10~1. Kidnaping
(a) Kidnaping occurs when a person knowingly:
(1) And secretly confines another against his will, or
(2) By force or threat of imminent force carries another from one
place to another with intent secretly to confine him against

his will, or

{3) By deceit or enticement induces another to go from one place

to another with intent secretly to confine him against his will.

{b) Confinement of a child under the age of 13 years is against his
will within the meaning of this Section if such confinement is without
the consent of his parent or legal guardian,

(c) sentence.

Kidnaping is a Class 2 felony.

Ill. Rev. Stat. ch. 38, §10-2. Aggravated kidnaping

(a) A kidnaper within the definition of paragraph (a) of Section
10~1 is guilty of the offense of aggravated kidnaping when he:

(1) Kidnaps for the purpose of obtaining ransom from the person
kidnaped or from any other person, or
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(2) Takes as his victim a child under the age of 13 years, or

(3) Inflicts great bodily barm or commits another felony upon his
victim, or

(4) Wears a hood, robe or mask or conceals his identity, or

(5) Commits the offense of kidnaping while armed with a dangerous
weapon, as defined in Section 33A-1 of the "Criminal Code of
1961."

As used in this Section, "ransom" includes money, benefit or other
valuable thing or concesgion.

{b) Sentence.
(1) Aggravated kidnaping for ransom is a Class X felony.

(2) Aggravated kidnaping other than for ransom is a Clasg 1 felony.

Ill. Rev. Stat. ch. 38, §10-3. Unlawful restralnt

(a) A person commits the offense of unlawful restraint when he
knowingly without legal authority detains another.

(b) Sentence.

Unlawful restraint is a Class 4 felany.

OFFENSES INVOLVING CHILDREN

Ill. Rev. Stat. ch. 23, §2354. Endangering life or health

It shall be unlawful for any person having the care or custody of
any child, wilfully to cause or permit the life of such child to be en-
dangered, or the health of such child to be injured, or wilfully cause
or permit such child to be placed in such a situation that its life or
health may be endangered.

Ill. Rev. Stat. ch. 23, §2368. Cruelty to children and others--Penalty

Any person who shall wilfully and unnecesgsarily expose to the in-
clemency of the weather, or shall in any other manner injure in health
or limb, any child, apprentice or other person under his legal control,
shall be guilty of a Class 4 felony.
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Appendix B

TEXT OF "GUIDELINES FOR THE TREATMENT OF SUSPECTED RAPE VIC-
'PIMS," PREPARED BY CHICAGO HOSPITAL COUNCIL.

Note: These guidelines are presently in the process of being
updated.
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infreduction

Chicago area hospitals will treat about 2.5 million emergency room
patients this year,

The emergency room is often called upon to substitute for the family
doctor in responding to routine medical needs. Sometimes the patient’s
life is at stake. In other instances the emergency may require specialized
care and counseling. The victim of a rape attack is one such patient.

In 1974 the Chicago Hospital Council published GUIDELINES FOR
THE TREATMENT OF SUSPECTED RAPE VICTIMS. Since their pub-
lication both the City of Chicago and State of Illinois have passed statutes
which address the emergency room treatment of rape victims.

This revised edition is designed to assist hospitals in complying with
the special needs of the rape victim and the family, of law enforcement
authorities, and with requirements imposed by local and state statutes. We
are especially grateful to the members of the committees, the Chicago
Police Department, the Citizens Committee for Victim Assistance, mem-
bers of the medical profession and other dedicated persons who assisted
in this effort.

Publication of these guidelines reaffirms hospitals’ adherence to the
highest ideals of humanity in serving those patients most in need of help.

Howard F. Cook
President

Chicago Hospital Council
February 17, 1977
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preface

Increasing public awareness of, and concern with, the plight of rape
victims led the Chicago Hospital Council Board of Directors in August
1973 to recommend development of criteria for the treatment of rape pa-
tients. Because of the brutal nature of rape and frequently serious emo-
tional aftereffects, the Chicago Hospital Council’s Board of Directors urged
formulation of guidelines designed to meet the patient’s needs for sympa-
thetic and comprehensive care.

The original guidelines were approved by the Council’s Board of Di-
rectors on February 21, 1974. This revised edition reflects subsequent
requirements governing treatment and procedures under City of Chicago
and State of Illinois statutes.

Comprised of seven sections and special appendices of reference sources,
these Guidelines provide helpful information on such matters as condi-
tions for treatment and interrogation of patient, notification of authorities,
collection and release of evidence, follow-up care and the governing legis-
lation. Hospital emergency room personnel, medical staff members,
nursing, public relations and social services departments will find these
Guidelines useful. These Guidelines will also be especially helpful to new
employees, medical and para-medical students.

Chicago Hospital Council staff worked closely with a special commit-
tee of the Council in framing this revised document. The Chicago Police
Department, The American College of Obstetricians and Gynecologists,
other public agencies and professional groups were consulted. We, again,
express our thanks to each of them for their help.

James Burks, M.D., Chairman

CHC Committee on Hospital Treatment
of Victims of Sexual Assault

- 185 -




manﬂaiory
in
cify hospitals

E':@Spiak
oufside
chicago

juvenile
cases

1. not

ification of authorities

Chapter 137-16 of the Municipal Code of Chicago (copy
attachied as Appendix A) requires that hospitals located in Chi-
cago report by telephone to the Chicago Police Department
the fact that a crime may have occurred, and the name and ad-
dress of the patient whose treatment is the result of such an ap-
parent crime. (Rape and other sex offenses presumably are in-
cluded in the list of reportable incidents.) Documentation of
such a telephone call should be placed in the patient’s medical
record. Such documentation should include:

(1) The date and time of the call;

(2) The name of the person making the call;
(8) The name of the person receiving the call;
(4) The information provided to the police.

Such notification is not required if the patient is accom-
panied to the hospital by a Chicago police officer.!

In situations where an alleged rape or sexual assault occurs
outside the Chicago city limits, but the patient is brought or
transferred to a hospital located in Chicago, the incident ap-
parently must be reported to the Chicago police. Hospitals
located outside Chicago should ask their local law enforcement
agency if they are affected by a reporting requirement similar
to that of Chicago.

It should be remembered that hospitals located in Chicago
(or other jurisdictions having a reporting requirement similar to
Chapter 137-16 of the Municipal Code of Chicago) should not
attempt to determine whether a rape or sexual assault actually
occurred before deciding whether to report an incident to the
police. The police are to be notified in any case in which a rape
or sexual assault may have occurred (see footnote number 1).

If the patient is under 18 years of age, and apparently has
been raped or molested by a person responsible for the child’s
welfare, the Illinois Abused and Neglected Child Reporting Act

11t should be noted that the Municipal Code of Chicago states that the police
are to be notified in cases in which the hospital knows that the person being
treated at the hospital is at the hospital as a result of an “injury sustained . . .
as the victim of a criminal offense.” Rape is a criminal offense, but the de-
termination of whether a rape has in tact occurred can only be made by the
courts, The Chicago Police Department has apparently been interpreting
the word “"knows™ in the Municipal Code to mean “‘have reasonable cause
to believe.” Hospitals should be cognizant of this apparent difference be-
tween the wording of the Municipal Code and the police department’s in-
terpretation of the Code.

Also, the Municipal Code does not specify what information is to be pro-
vided to the police. The code is interpreted by the police to mean that the
hospital is to provide the patient’s name and address, and to indicate that
the patient may have been raped.
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(a copy of which is attached as Appendix B) requires that the
hospital immediately report the incident by telephone to the
Hlinois Department of Children and Family Services (793-
2100). The hospital must also mail a written report to the De-
partment of Children and Family Services within 24 hours after
making a determination that a patient under age 18 apparently
has been assaulted.?

Since reports to the police (where required) and the [llinois
Department of Children and Family Services (where appro-
priate) must be made immediately upon the hospital’s aware-
ness of a reportable incident, the hospital should designate a
staff member in the hospital emergency room to make such
notification. This will help insure that notification is prompt
and not overlooked.

Generally, hospitals may release information on police and
fire cases to the news media. However, as stated in the Chicago
Hospital Council’s Guide to Hospital and News Media Rela-
tions (see Appendix C), rape cases are an exception to the
standard information-release policy applicable to police or fire
cases, Hospitals are advised not to release information about
the alleged rape victim.

2]t should be noted that Section 3 of the Abused and Neglected Child Re-

porting Act does not specifically refer to rape or molestation. It is assumed
that rape or molestation is within the meaning of the words “injury,”
“physical abuse,” or “neglect” as those terms are used in the Act.
Therefore, rape or molestation are assumed to be incidents reportable
under the Illinois Abused and Neglected Child Reporting Act.
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1. setting for treatment
and police inferview

Because it is likely that the patient will be suffering from
emotional trauma, it is essential that the patient be treated
promptly, carefully, and sympatheticaily, It is advisable that
possible rape cases be referred to by a code so that comments
by hospital personnel such as * Where's the rape?” are avoided.
For example, one hospital refers to such cases as “Code R”
cases,

Examination of and consultation with the patient should
take place in a private setting, preferably a private office or ex-
amining room located within or adjacent to the emergency de-
partment. Similar facilities should be made available for use by
the police in interviewing the patient.8 Under no circumstances
should consultation or interviewing of any kind occur in the
emergency department waiting room or other public area.

Both the Chicago Ordinance and llinois statute require a
sympathetic hospital staff member to remain with the patient
through the police interview in the event the patient desires
such support. The hospital staff member may serve as an ob-
server, but should not participate in the interview itself.

To minimize guilt feelings and anxiety on the part of the
patient, hospital personnel should provide sympathetic counsel
to the patient and family or friends who may accompany the
patient to the hospital. If the patient’s family or friends should
use such terms as “ruined,” “‘violated,” ‘"dirty,” etc., in re-
acting to the patient’s experience they should be cautioned
against so doing,

3In most cases, the patient is brought to the hospital by the police in a patrol

or “beat” car. The patrolman bringing the patient to the hospital is re-
quired by the police to conduct a preliminary investigation and file a report
of same, The patrolman will normally have conducted this investigation
prior to bringing the patient to the hospital. The police department also
dispatches a special investigator to the hospital to interview the patient and
conduct an in-depth investigation. The patient should be examined and
treated prior to talking with the special investigator.

~ 188 -




consent
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of specimens

3. consent
and release of evidence

The usual consent for examination and treatment should
be obtained prior to examining and treating the patient. Such
consent should cover the collection of specimens needed for
proper examination of the patient as well as collection of speci-
mens which may later be given to the police as evidence.

All information shall be retained by the hospital and may
only be released upon the specific, written consent of the pa-
tient (or the parent or guardian if the patient is a2 minor [under
age 18, in Illinois]) or upon receipt by the hospital of a sub-
poena or court order. It should be noted that information in-
cludes not only medical records, but smears, slides, x-rays,
clothing, photographs, etc,

Thus, the only information that is to be released without
the patient’s specific consent, a subpoena, or a court order, is:

(1) The report to the police of the injury and the patient’s
name and address; and even that information is to be
released only in Chicago and other jurisdictions in
which such reporting is required by law (see footnote 1
on page 3 and Appendix C);

(2) The report to the Illinois Department of Children and
Family Services as required by the Illinois Abused and
Neglected Child Reporting Act (see Appendix B and
footnote 2 on page 4).

An authorization form covering release of information to
the police is attached as Appendix G. Should the patient refuse
to authorize the release of information to the police, such re-
fusal should be noted in the patient’s medical record.
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4. examination and freatment

Both the Chicago Municipal Code and the Illinois “Rape
Victims Emergency Treatment Act” mandate certain proce-

‘Nh | : dures be given as part of the emergency care of the rape victim.
U Examination of the consenting victim by a qualified gyne-
c‘” C@de cologist (including licensed residents in a gynecological-ob-
y stetrical service) is required under the Chicago Municipal

o ; 904 aminati .
reqﬁ"res Code, Section 137-20.4 The actual examination and treatment

of any patient depends upon the physician’s judgement of the

patient’s needs as well as the patient’s wishes.
Under the Municipal Code (see Appendix A):

1. The victim is to receive immediate preliminary exami-
nation by the attending physician to identify and treat
any emergency other than rape,

2. A trained hospital staff member, preferably a female
psychiatric social worker, should interview the consent-
ing victim in a private setting. This staff member will
evaluate and counsel the victim, advise follow-up care
and assist the police in obtaining information needed
to carry out their investigation.

8. The consenting victim will be examined by a qualified
gynecologist. An appropriate gynecological history
should be obtained and an appropriate examination
should be performed as specified in the Chicago De-
partment of Health form, “Medical Report—Suspected
Sexual Assault” (see Appendix D). (During the physical
examination, the presence of bruises and lacerations
should be noted. Note also if the patient’s clothing is
torn, bloody, or sciled in any way. Torn, soiled or
bloody clothing should be retained in accordance with
Section 5 of these guidelines. Evidence of trauma to
external genitalia should also be noted.)

4. Prophylactic treatment for venereal disease and treat-
ment against pregnancy are to be furnished to the con-
senting victim, unless contraindicated for medical
reasons.

5. The examining gynecologist must fill out the prescribed
Department of Health form, which details the time,
place and findings of the examination. This form is to
be typewritten and signed by the examining gynecolo-
gist within seven days and be furnished upon request
with the consent of the victim, to the appropriate in-
vestigating police officer, the State’s Attorney, and the
venereal disease section of the Chicago Department

4]llinois statute, however, permits examination by licensed physicians.
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state law
requires

policy
aids

of Health when appropriate. One copy is to remain as
part of the victim’s medical record.

The State law (PA 79-064) requires that the victirn be given

(see Appendix E):

1. Appropriate examinations and laboratory tests and
maintenance of records.

2. Written and oral information on the possibility of in-
fection, venereal disease and pregnancy.

3. Written and oral information on the medical proce-
dures, medication and contraindications for prevention
or treatment of infection or disease.

4. Appropriate medication.

5. A blood test for venereal disease.

6. Written or oral instructions indicating the need for a

e

.

second blood test.
Appropriate counseling.

(For the clinical requirements of the Illinois Department
of Public Health, see Appendix F.)

In addition to the above requirements, the following poli-
cies have been recommended by various medical sources and
are meant to serve as an aid in the development of the medical
staf’s policy.

1.

5.

~1

Explain all procedures clearly to the victim by means of
both written and oral instructions given to each patient.

Address patient formally—Miss, Ms., Mrs., or Mr.

The patient history should contain pertinent informa-
tion only.

. The examining physician giving a pelvic examination

should consider the use of sedatives prior to the pelvic
examination.

A speculum examination (using a non-lubricated, but
water-moistened speculum) may or may not be done,
based upon the judgement of both the physician and
the patient (or patient’s parent or guardian, if the pa-
tient is a minor). It should be understood that such an
examination may enhance the proper collection of
specimens and the proper examination of the patient.

Patients receiving diethylstilbesterol (DES) must re-
ceive information on its possible side effects.’

. Pregnancy and serology tests must be performed to

obtain baseline data.

5This product is limited to emergency situations, such as rape, The require-
ments for marketing, dosage and patient information on the post-coital
DES product are set forth in 21 CFR 310.410 and published in the Federal
Register of February 5, 1975.
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follow-up
care

8. Shower should be offered to the victim, as well as food

and change of clothing,

In addition, the treatment of a patient suspected to have
been the victim of rape or sexual assault should be more exten-
sive than what would be required in obtaining evidence for use
by the police, and treating the patient’s immediate symploms
(often contusions, lacerations, ete.).

Follow-up care should be pxovidod at the hospital, or the
hospital should offer to arrange for follow-up care elsewhere.

Follow-up care should include:

(1) Treatment of contusions, lacerations, cte.

(2) Surveillance for venereal disease,

(3) Surveillance for pregnancy.

(4) Counselling to prevent any significant, long-term
harmful psychological effects (such counselling should
involve family or friends, as appropriate).

If the patient has a personal physician, she should be re-
ferred to that physician for follow-up care. If the patient does
not have a personal physician, she should be treated at the hos-
pital or referred to the most appropriate treatment source.

Where follow-up treatment is to be provided by a source
other than the hospital initially treating the patient, the hospi-
tal, with the proper consent, should provide the treatment

source with all information that would be helpful in such treat-
ment.
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5. evidentiary material

Evidentiary material should be gathered and held for pos-
sible release to the police. Absent an appropriate subpocena or
court order, such material should not be released without the
express written consent of the patient (or parent or guardian in
the event the patient is a minor).

The Criminalistics Division of the Chicago Police Depart-
ment has requested that specimens provided to the Chicago
Police Department be collected and handled as follows:

d.

b.

Vaginal Swab

A cotton swab should be used to swab the vaginal orifice
and remove liquid from the vaginal vault by aspiration.
The cotton swab should be placed in a sealed test tube or
vial with aspirated liquid from the vaginal vault. The
cork or vial cap should be sealed with tape to prevent
loss of liquid. A label showing the patient’s name, date
of collection of specimen, and the name of the person
collecting the specimen should be affixed to the con-
tainer.

Vaginal Smear

A cotton swab should be used to swab the vaginal ori-
fice. The cotton swab should be gently rubbed onto a
microscopic slide. The slide should not be stained or
fixed, It is preferred that a frosted end slide be used so
that the patient’s name, date of collection of the speci-
men, type of specimen, and the name of the person col-
lecting the specimen can be written on the slide. The
vaginal smear should then be placed in a suitable medi-
cal specimen slide mailer and sealed with tape. The
name of the patient, the date of collection, the type of
specimen, and the name of the person collecting the
specimen should be placed on the slide mailer,

Oral Swab (for cases in which there may have been oral
sexual contact)

A cotton swab should be used to swab the interior of the
mouth, The swab may be moistened with distilled wa-
ter before swabbing the mouth, The cotton swab should
be placed in a test tube or vial and then sealed with a
cork or tape and appropriately labeled.

Oral Smear (for cases in which there may have been
oral sexual contact)

The mouth should be swabbed with a cotton swab, The
cotton swab should then gently be applied to a micro-
scopic slide. The slide should not be fixed or stained.
The slide should be labeled and placed in a suitable
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clothing

medical specimen slide mailer which should also be
properly labeled,

Rectal Swab (for cases in which there may have been
anal sexual contact)

The swab should be moistened with distilled water. Af-
ter swabbing the rectum, the swab should be placed in a
test tube or vial and sealed with a cork or tape and prop-
erly labeled.

Rectal Smear (for cases in which there may have been
anal sexual contact)

The rectum should be swabbed with a cotton swab. The
swab should then be gently rubbed onto a microscopic
slide and appropriately labeled. The slide should be
placed in a properly labeled medical specimen mailer.

The Chicago Police Department asks that, with respect to
evidence to be submitted to the Criminalistics Division, the
following should be observed:

h.

Microscopic slides and smears not be wrapped in gauze
or tissue paper, or placed in any container containing
liquid.

. Specimens not be cultured.

Smears not be affixed to one another with rubber bands.

. Smears not be stained.
. Swabs not be placed in saline solution (if the swab must

be placed in solution, distilled water should be used).
Foreign materials be removed from the body (i.e., fi-
bers, hairs), placed in a clean test tube which is then
corked or sealed with tape and appropriately labeled.

. Transparent tape be placed over labels on test tubes or

vials to help prevent loss of the label.

Containers with liquid (blood, vaginal aspirate, etc.)
should have cork or cap sealed with tape to prevent
leakage or contamination of liquid.

Clothing that is torn, bloody, or soiled may be helpful to

the police in their investigation. However, the patient usually
will not have brought extra clothing to the hospital for her to
wear home in place of garments provided to the police. If the
patient’s clothing is torn, bloody, or soiled, the physician or
another hospital staff member should advise the patient that:

a. Turning such clothing over to the police may be helpful

b.

c.

to the police in their investigation.

The patient should point out to the police the fact that
her clothing is torn, bloody, or soiled, immediately
upon completion of the examination and treatment.

The patient should arrange to provide such clothing to
the police as soon as is practical.
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receipt
for evidence

If the patient agrees to turn clothing over to the police, and
it is practical to remove such clothing at the hospital, the Chi-
cago Police Department asks that garments to be turned over
to it:

a. Be removed without cutting through any existing holes

(the seam line should be followed wherever possible).

b. Not be shaken,

Be placed on a clean piece of paper.

o

d. Be placed in a sealed container which is then appro-
priately labeled. Each garment should be placed in a
separate container.

It is important that a “chain of evidence” be maintained.
That is, a method should be established to insure that all per-
sons who were responsible for keeping or handling the eviden-
tiary material can be easily traced. Consequently, it is advisable
that evidence be handled by as few personnel as is possible.
Also, a form should be attached to each item of evidence show-
ing the date, time, and name of the person receiving the item(s),
and from whom they were received.

When giving the material to a police representative, a
receipt for the material(s) should be obtained showing what
item(s) were given to the police, who gave them to the police,
the date and time of the transfer, and the name of the police
representative to whom the item(s) were given. A copy of the
emergency room medical record should be given to the police
as well, provided the patient agrees to release of such informa-
tion or the hospital is served with a court order or subpoena call-
ing for such information to be released. The police representa-
tive should be asked to sign the receipt; one copy should be
given to the police representative; one copy should be placed in
the patient’s medical record; one copy should be given to the
individual turning the item(s) over to the police. If the informa-
tion is released on the basis of a subpoena or court order, the
subpoena or court order should be placed in the medical record,

The release form attached as Appendix G shows the re-
quired method for authorization for release in Chicago. A re-
ceipt for evidentiary material may be obtained on the form.
The form is a three-copy snap-out set.

The hospital should establisk a policy as to who is respon-
sible for:

a. Collecting the various specimens and other evidentiary
material.

b. Retaining evidentiary material,

c. Obtaining consent for release of evidentiary material.

d. Notifying the police that evidentiary material is avail-
able for collection,

e. Turning the evidentiary material over to the police.
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6. medical record

The Chicago Department of Health developed a form for
the medical report of suspected sexual assault (sce Appendix
D). The form is in two parts: 1) the medical report containing
the time and findings of the physician’s examinatiuns as well
as the laboratory report and 2) the authorization for release of
information and evidentiary materials. The first part is to be
filled out by the examining physician and typewritten within
seven days of the examination. The second part is to be filled
out only with the victim's consent and signature,

The Illinois Department of Public Health does not require
a special medical report form for sexual assault cases.

It should be remembered that since the determination of
whether or not a rape occurred is the responsibility of the court
rather than those treating the patient, the medical record should
not reflect any conclusions regarding whether a crime (e.g.,
rape) occurred,

Proper completion of the medical record is extremely im-
portant. While it should be remembered that both the physi-
cian and the medical record may be subpoenaed, statistics for
Cook County indicate that physicians testify in less than two
percent of reported cases of suspected rape. Often the only
reason for subpoenaing a physician is to clarify an issue that
would not have arisen if the medical record had been carefully
completed. Also, a well-detailed record will assist in recalling
the incident in the event the physician or others are called upon
to testify in court.
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I. transfer

A patient claiming to be the victim of a rape or sexual as-
sault should be treated as a medical emergency. This is because,
in some instances, the patient will suffer physical trauma war-
ranting such treatment. In many other cases, prompt and effec-
tive treatment may be necessary to prevent prolonged effects
of psychosexual trauma. All hospital emergency rooms catego-
rized as comprehensive or basic under the appropriate emer-
gency medical services plan should develop the capability for
treating such patients.

A patient should never be summarily turned away from
any hospital emergency room by being told, “We don’t handle
rape cases here.”’® Hospitals which do not treat patients be-
lieved to have been raped should offer to arrange for the trans-
fer of the patient to a comprehensive hospital emergency room,
a private physician, or another appropriate source of treatment
providing care conforming to these guidelines.

A transfer may be indicated because the patient requires
care not normally available at the hospital to which she initially
goes or is taken, or for some other reason. When a transfer is
necessary, the patient should be transferred in accordance with
the Chicago Hospital Council's Guide for Inter-Hospital Trans-
fer of Patients (a copy is attached as Appendix H), and the ap-
propriate area-wide hospital emergency medical services plan.

If the transferring hospital is located in Chicago or a juris-
diction having a reporting requirement similar to that of Chi-
cago, the transferring hospital should report to the police the
patient’s name and address, that the patient may have been
raped, and that the patient is being transferred elsewhere for
treatment. (See footnote 1 on page 3.) The transferring hospital
should notify the Illinois Department of Children and Family
Services if appropriate. (See footnote 2 on page 4.) Section 1 of
these guidelines contains information on such reporting.

The receiving hospital should provide or arrange for the
provision of follow-up care as described in Section 4 of these
guidelines.

8This should not occur within the City of Chicago since the Chicago Police

Department will bring victims only to those hospitals on the Chicago De-
partment of Health list. However, the possibility exists for victims who walk
in off the street without having first contacted the police, as well as for vic-
tims brought to hospitals outside the Chicago city limits.
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A. Legal

The following readings have been helpful in this study:

B. Badger, THE SEXUALLY DANGEROUS PERSONS ACT, PROSECUTION OF
A CRIMINAL CASE (Ill. Inst. for CLE, 1979).

Bayley, Plea Bargaining: An Offer a Prosecutor Can Refuse,
66 JUD. 229 (1976).

P. Bigman, DISCRETION, DETERMINATE SENTENCING AND THE ILLINOIS
PRISONER REVIEW BOARD: A SHOTGUN WEDDING (Chicago Law En-
forcement Study Group, 1979).

Coffee, The Repressed Issues of Sentencing: Accountability,
Predictability, and Equality in the Era of the Sentencing
Commission, 66 GEO.L.J. 975 (1978).

K. Davis, DISCRETIONARY JUSTICE (Urbana, Illinois: U. of Ill.
Press, 1969).

Diamond & Zeisel, Sentencing Councils: A Study of Sentence
Disparity and Its Reduction, 43 U.CHI.L.REV. 109 (1975).

Formula Sentencing: Wave of the Future, 64 A.B.A.J. 815 (1978).

M. Frankel, CRIMINAL SENTENCES: LAW WITHOUT ORDER (New York:
Hill and Wang, 1971).

Kennedy, Criminal Sentencing: A Game of Chance, 60 JUD. 208
(1976) .

Korbakes, Criminal Sentencing: Is the Judge's Sound Discretion
Subject to Review?, 59 JUD. 112 (1975).

;, Criminal Sentencing: Should the "Judge's Sound
Discretion" Be Explained, 59 JUD. 184 (1975).

Kress, Wilkins & Gottfredson, Is the End of Judicial Sentencing
in Sight?, 60 JUD. 216 (1976).

McKay, It's Time to Rehabilitate the Sentencing Process, 60 JUD.
223 (1976). '

Morris, The Sentencing Disease, 18 JUDGES' J. 8 (1979).

Note, Evidentiary Problems in Criminal Child Abuse Prosecutions,
63 GEC.L.J. 257 (1974).
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Note, United States v. Bear Runner: The Need for Corroboration
in Incest Cases, 3 ST.LOUIS L.J. 747 (1979).

Orrick, Legal Issues in Structuring Sentencing Discretion,
4 NEW ENG.J.ON PRISON L. 327 (1978).

Practising Law Institute, THE ABUSED AND NEGLECTED CHILD MULTI-
DISCIPLINARY COURT PRACTICE.

Rape Study Committee. REPORT TO THE HOUSE OF REPRESENTATIVES
AND THE 797TH GENERAL ASSEMBLY OF THE STATE OF ILLINOIS
(December, 1976).

REPORT TO THE HOUSE OF REPRESENTATIVES AND THE
80TH GENERAL ASSEMBLY OF THE STATE OF ILLINOIS (December,
1978).

Hon. P. Reinhard & D. Doyle, THE SEXUALLY DANGEROUS PERSONS ACT

AND SELECTED SEX OFFENSES, ILLINOIS CRIMINAIL PRACTICE (Ill.
Inst. for CLE, 1977).

B. General

The selections below may give additional insight into the
topic of this report. Most of these resources come from the
following bibliographies:

"Bibliography of Sexual Abuse" compiled by the Central Cali-
fornia Child Abuse Project, School of Education, California
State University, Fresno.

"Bibliography' compiled by the Wayne County (Michigan) Task
Force on Child Sexual Abuse/Assault.

"Selected Bibliography" compiled by the Sexual Assault Center,
Harborview Medical Center, Seattle, Washington.

"Selected Bibliography on Child Sexual Abuse--1976" compiled
by the Center for Women Policy Studies, Washington, D.C.

"Bibliography" of Susan Forward and Craig Buck's Betrayal of
Innocence: Incest and Its Devestation (1978).

"Selected Bibliography" of Robert L. Geiser's Hidden Victims:
The Sexual Abuse of Children (Boston: Beacon Press, 1979).
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Bell, Alan P., and Calvin S. Hall. The Personality of a Child
Molester. Aldine, 1971.

Berliner, L. "Child Sexual Abuse: What Happens Next?"
Victimology: An International Journal, 2 (Summer 1977),
237-331.

and D. Stevens. "Advocating for Sexually Abused
Children in the Criminal Justice System" in Sexual Abuse of
Children: Selected Readings, National Center on Child Abuse
and Neglect, Children's Bureau, ACYF, DHEW, 1979.

Breen, James L., et al. "The Molested Young Female." Sym-
posium on Pediatric and Adolescent Gynecology, 1972.

Burgess, Ann W., A. Nicholas Groth, et al. Sexual Assault on
Children and Adolescents. Lexington Books, 1978.

Burgess, Ann W., and Lynda L. Holmstrom. "Sexual Trauma of
Children and Adolescents." Nursing Clinics of North America,
10 (September 1975), 551-563.

Carruthers, E. A. "Net of Incest." Yale Review, 63 (December
1973).
Chanelea, Sol. "Child Victims of Sexual Offences." Federal

Probation, June 1967, 52~56.

DeFrancis, Vincent. Protecting the Child Victim of Sex Crimes.
Denver: American Humane Association, 1969.

et al. A National Symposium on Child Abuse. Denver:
American Humane Assoclation, 1971.

Eaton, A. "The Sexually Molaested Child." Clinical Pediatrics, 8
(1968) 438.
Edelhertz, Herbert. "Compensating Victims of Violent Crime" in

Duncan Chappell and John Monahan, eds., Violence and Criminal
Justice. Lexington, Mass.: Lexington Books, 1975, 75-84.

Finkelhor, David. Sexually Victimized Children. New York: Free
Press, 1979.

Gagnon, John. "Female Child Victims of Sex Offences." Social
Problems, 13 (1965), 176-192.

Gil, D. G. Violence Against Children. Cambridge: Harvard Uni-
versity Press, 1972.
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Gorham, C. W. "Not Only the Stranger--A Study of the Problem
of Child Molestation in San Diego, California." Journal of
School Health, 36 {(Summer 1966), 341-345.

Groth, A. Nicholas, and H. Jean Birnbaum. "Adult Sexual
Orientation and Attraction to Underage Persons." Archives
of Sexual Behavicr, 7 (May 1978), 175-181. ’

Henderson, D. James. "Incest: A Synthesis of Data." Canadian
Psychiatric Association Journal, 17 (August 1972).

Hogan, Walter. "The Raped Child." Medical Aspects of Human
Sexuality, November 1974.

Holmstrom, Lynda L., and Ann W. Burgess. Rape: The Victim
Goes to Court. New York: Wiley-Interscience, 1977.

Interviewing the Child Sex Victim. Training Key #224. Pro-
fessional Standards Division of the International Associa-
tion of Chiefs of Police (11 Firstfield Road, Gaithersburg,
Maryland 20760), 1975.

Jaffe, A., L. Dynneson, and R. ten Bensel. "Sexual Abuse of
Children." American Journal of Diseases of Children, 129
(L975), 689.

Katan, Anny. "Children Who Were Raped." Psychoanalytic Study
of the Child, 28 (1974), 208-224.

Keifer, C. Raymond. "Sexual Molestation of a Child." Medical
Agpects of Human Sexuality, 7 (December 1973), 127-128.

Laymen, William A. "Pseudo Incest." Comprehensive Psychiatry,
13 (July 1972), 385-389.

Libai, David. "Protection of Child Victims of a Sexual Offense
in the Criminal Justice System." Wayne Law Review, 977 (1969).

Maisch, Herbert. Incest. New York: Stein and Day, 1972.

McCaghy, C. "Child Molesting." Sexual Behavior, 1 (1971),
l6-24.

Model Penal Code, Tentative Drafts Nos. 1, 2, 3, 4, American
Law Institute, 1965, New York State Penal Law.

Peters, Joseph J. "Child Rape: Defusing a Psychological Time
Bomb." Hospital Physician, February 1973, 46-49.

. "Children Who Are Victims of Sexual Assault and
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Sgroi, S. M. "Sexual Molestation of Children--The Last Fron-
tier in Child Abuse." Children Today, 4 (May-June 1975),
18~21. 44.

Stoenner, Herb. Plain Talk About Child Abuse. Denver:
American Humane Association, 1972.

Walters, David R. Physical and Sexual Abuse of Children.
Indiana University Press, 1975.

Welch, M. J. "The Terms 'Mother and Father' as a Defense
Against Incest." Journal of American Psychoanalysis,
16 (October 1968), 783-791.

- 203 -









