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Preface 

Five years ago a nursing home scandal of unprecedented pro

portions broke out in New York. Allegations of patient abuse, 

theft and official misconduct were daily reported by the media in 

many parts of the State. The exposure of these scandals led to 

universal outrage and a demand for effective redress. In response, 

Hugh L. Carey, the newly elected Governor, on the 10th day of his 

administration established a Moreland Act Commission, headed by 

the distinguished lawyer, Morris B. Abram, and directed the then 

Attorney General, Louis J. Lefkowitz, to appoint me as Special 

Prosecutor, to set up a statewide office to thoroughly investigate 

allegations of criminality in nursing homes. 

Five years after that appointment, I look back with pride on 

the record of this Office in nursing homes. Our work eliminated 

the mistreatment of patients, brought over 240 wrongdoers to 

justice, recovered millions of dollars in public funds and played 

a significant role in improving the administration of the industry. 

Partially because of this success, partially because Medicaid 

fraud was not limited to nursing homes, our original jurisdiction 

was expanded to give us responsibility for monitoring the more 

than 4 billion dollar a year Hedicaid industry in New York State. 

The expansion of our office into a broad scope agency carried 

us far beyond the scope and tenure of a Special Prosecutor's 

Office. This has created a particular identity problem for this 
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Office. A Special Prosecutor is historically an extraordinary 

remedy to a unique crisis situation. In my opinion, a Special 

Prosecutor should remain that, a rarely used substitute for 

existing law enforcement when conflict of interest or a lack of 

resources make an impartial or effective investigation impossible. 

The success of Special Prosecutors depends on their public credi

bility, which in turn depends on being used only rarely in situa

tions of unchallengeable necessity, 

Our problem is that the health care industry required more 

than the temporary intense response of a Special Prosecutor. 

Established as one, we were not able to bow out after the tradi-

. 1 t To do so would have been to invite a reoc-tLona year or woo 

currence of scandal. 

A lack of proper enforcement was the primary reason fraud 

and abuse in nursing homes became so virulent. This failure was 

part of a more ongoing historical pattern of scandal, public 

outrage, stopgap government response, return to public indiffer

ence, govermnent neglect, and new scandal that has plagued 

government-funded social programs. Nursing homes are, in fact, 

a classic example: the scandals of the early seventies having 

been foretold by my precursor, Louis Kaplan, in his report on the 

1960 New York City nursing home scandals. 

To protect the State against reoccurrence of these terrible 

scandals clearly required more than dealing with past wrongdoings. 

A permanent law enforcement mechanism had to be put in place. 
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Consequently, I have sought to preserve the expertise this Office 

accumulated and see it institutionalized as an ongoing part of 

State Government. This seems to me to be the only way of per

manently immunizing nursing homes and other Medicaid supported 

health services from a renewed outbreak of fraud. 

In early 1976, I proposed to Governor Carey that he break 

the cycle of scandal in Medicaid programs in this state by 

institutionalizing my Office as an ongoing law enforcement agency. 

With his support I formalized the proposal in testimony before 

a Joint Senate/Assembly Committee of the State Legislature in 

early 1977. About the same time, I offered in testimony before 

Congress similar legislation on the Federal level to provi.de a 

nationwide basis for anti-fraud efforts. 

The need for an ongoing enforcement capability in the admin

istration of health programs has been accepted by the Federal 

Government. Legislation, that I am proud to say used ou+ Office 

as the program model, passed Congress in 1977. It provided 90% 

Federal reimbursement of the costs of State enforcement programs 

modeled after this Office. Such units are now operating in 31 

states. 

My Office was formally designated as the New York State 

Office of Medicaid Fraud Control by Governor Carey in May 1978. 

With that assumption of ongoing responsibility to deter fraud, 

this Office in practice ceased to be an Office for Special 

Prosecutions. 

Yet our transition to a permanent fraud control unit is not 
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yet completed. Our designation is only administrative. The 

State Legislature has not yet acted on a permanent status for 

this Office. As long as they fail to do so, we remain in limbo, 

no longer in fact a Special Prosecutor, not yet in status 

anything else. 

This confusion should be ended. The time has come for the 

State to make a clear and unequivocal decision that the capabi

lity we have developed to protect it from Medicaid fraud 

should be officially institutionalized and the Special Prosecutor 

phase of this Office officially terminated. We need a permanent 

legislative commitment to this Office, and to the prevention of 

Medicaid fraud. 

New York's commitment to fraud control should, of course, 

be built on the framework of the Federal Medicaid Fraud Control 

Unit Program. ~'( This means continuing this Office as an independ

ent entity with prosecutorial powers. The form for the establish-

ment of such an entity I don't presume to suggest. Nor do I 

recommend where that entity should reside. It will be fur trle 

Governor, the Attorney General and the Legislature to make that 

judgment. 

Critically important is the question of who will appoint the 

head of this Office. As Special Prosecutor I was appointed by the 

*Federal legislation nearing passage would provide that once the 
initial 3-year 90~~ federal reimbursement of the costs of this 
Office expires in April 1981, 75% of the cost would be permanently 
reimbursed by the Federal Government. 
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Attorney General upon the reconnnendation of Governor Carey. The 

Governor's role in r.elation to any such office has to be clearly 

established and appropriately defined. 

Institutionalization raises the important question of what 

the relationship of this Office with the local District Attorneys 

should be. I believe that the jurisdiction of this Office should 

remain as it is presently -- concurrent with the local District 

Attorneys. We have received the cooperation of all the Dis-

trict Attorneys in this State and who in general, have prefer~ed 

us to handle these prosecut~ons. . However,_. there may be par-

who W~ll want to take a more active ticular District Attorneys ~ 

Med~ca~d fraud and I believe this is role in the battle against ~ ~ 

completely consistent with their historical function, and nothing 

f h · Off· e as a permanent law enforce-in any formalization 0 t ~s .~c 

ment body should alter their authority in any way. 

staff~ng level also needs to be resolved. The question of ~ 

Earlier this spring, the State Legislature slashed a million 

b d t After a review of the facts, the Assembly dollars from our u ge . 

b the State Senate has so far not acted. restored th~se funds, ut 

These cuts were particularly difficult to understand as 

they slashed revenue-producing programs a~d we~e based on 

1 . ti' And moresurprisingl,y, series of incorrect factua as-sump -ons I 

for every dollar in State funds they saved, the cuts cost the 

State nine dollars in federal reimbursement. 
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The failure of the State Senate to act threatens our efforts 

to control Medicaid fraud. 

recovery work is suffering. 

Important investigative and civil 

The Fraud Control Unit program is 

based on the assumption that fraud control efforts should be 

funded at a level proportionate to the size of the industry 

under scrutiny. At a time when Medicaid expenditures in this 

State have passed $4 bill-ion, the &tate Senate seems content to 

reduct~on ever in our fraud control efforts. make the largest ~ 

It is a decision that must be reversed if the integrity of the 

Medicaid program is to be preserved. 

~s my recommendation that both the criminal and Finally, it ~ 

present ly possessed by this Office under civil factfinding powers 

Sections 63(3) and 63(8) of the Executive Law, respectively, 

be preserved when this Offic~ is institutionalized. Our ability 

to conduct civil factfinding investigations has led to a substan

tial number of improvements in health care administration, par

ticularly in the areas of adult homes and patien.t care practices. 

The best interests of the State Medicaid recipients require our 

continued factfinding efforts. 

Over th~s Office has built a record of the last five years, ~ 

accomplishment in law enforcement and in health care in which I 

feel New York can take great pride. With the support of the 

VI 

Governor and the State Legislature, we have built the most impor-

tant and successful white collar crime unit in the country, 

monitoring over $4 billion of annual health care spending in 

New York to ensure the integrity of those public funds and the 

well-being of their patients. In the coming year, as we continue 

our work, I hope New York's leaders will now address the problem 

of institutionalizing legislatively a commitment to ongoing pro

tection of our Medicaid program to ensure the scandals of the past 

never happen again. 

On May 2, 1978 Governor Hugh L. Carey designated this Office 

for certification as the Medicaid Fraud Control. Unit of New York 

State~'( by the United States Department of Health, Education and 

Welfare, under Section 17 of the Medicare/Medicaid Anti-Fraud and 

Abuse Amendments (Public Law 95-142). 

As required by the provisions of Section 17, the investigative 

jurisdiction of this Office expanded to include the entire health 

care system. 

This system divides into three elements: ambulatory care, 

residential health care and hospitals. Our 1979 investigative 

activity in each area is discussed below. 

''(To date, Medicaid Fraud Control Units have been certified in 
31 states. 
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Nursing Homes 

Our investigation of the past financial dealings of New 

York State's profitmaking long-term care facilities was com

pleted in 1979. Five years of investigative work documented 

that New York's profitmaking nursing home operators between 

-,-

1969 and 1975 submitted inflated claims for Medicaid reimbursement 

costing the taxpayers of this State $50 million. Of this amount, 

this Office is in the process of recovering $22 million ($2.4 

million has been pledged and $7.~ million has already been returned) 

and steps to collect the remaining $28 million are being initiated 

in cooperation with the Office of Health Systems Management (OHSM). 

To prevent reoccurrence of these abuses in the future, upon 

completion of its investigations, this Office in 1979 established 

procedures for monitoring the industry in the future. Spot checks 

are being made of a selection of nursing homes, procedures for 

review of Health Department information on nursing homes have 

been developed. and a number of other special investigative pro

cedures are now in place. As long as this careful watch is 

maintained, the nursing home industry will never again become 

the prey of profiteers. 

At this time the main activity in the nursing home area is 

a continuation of civil recovery efforts. 
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The Civil Recovery Division has lawsuits pending against 

63 nursing homes and health related faci1itie.s. Settlements 

amounting to over $3 million have been reached with 53 

facilities. 

We are pursuing State and county claims in eight cases 

in the Federal Bankruptcy Courts. We are also defending the 

State and counties against claims being made against them in 

those same bankruptcy courts in two cases involving $483,000. 

Our cases have survived all motions to dismiss and many 

are now in the final stages of discovery after whicrl they will 

be placed on the trial calendar. 

CHANGED CIVIL RECOVERY POLICIES 

In 1979 the Office of Health Systems Management effected a 

change in the State's rules and regulations which enables the 

State to recover overpayments by prospectively adjusting the 

rate of reimbursement to the facility overpaid. For the first 

time, the State had developed effective administrative tools 

for recovering Medicaid overpayments. Civil recovery practices 

were therefore revised. In the future, this Office will use 

the administrative process instead of civil recovery litiga

tion, as in the past, to make recovery in cases of currently 

operating facilities. 
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There remain many instances when the administrative re

covery method will not work. In cases where a facility closes 

or changes owners, it is not possible to receive Medicaid 

overpayments by adjusting the existing rate. In those cases 

the proper owners must be located and sued civilly. There are 

other specific instances, such as cases where punitive damages 

are sought, where criminality is involved, that civil recovery 

is a superior method. In those cases this Office will continue 

to proceed civilly to ensure the recovery of all the wrongfully 

overpaid Medicaid funds. 

FALSE CLAINS DETERRENT 

New laws are needed to deter the filing of false claims 

for Medicaid payments. The State civil penalty 1aw~ presently 

do not pose much of a threat to those who would try to cheat 

Medicaid. 

A Hedicaid provider might file 100 false claims scoring 

a few dollars on each claim. Numerous witnesses are then re-

quired to prove only a misdemeanor and assess only one fine. 

A more effective deterrent would be to enact a false 

claims law which would permit the State to bring civil action 

to collect a stated amount for each false claim filed. We sug

gest the amount should be $2,000, We are preparing legis

lation embodying those proposals. 
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Ambulatory Care 

1979 saw an internal reorganization designed to shift a 

major portion of staff resources into investigative efforts 

in ambulatory care. It required considerable redirection and 

retraining of attorneys, investigators and audit staff whose 

prior work had dealt with inpatient facilities, hospitals and 

~esidential health care facilities, &uch as nursing homes. 

D.O.S.S. LIAISON - A NECESSARY PRECONDITION 

In order to insure effective investigations of ambula-

tory care providers, it was necessary for this Office to estab

lish a close working relationship with appropriate elements 

of the New York State Department of Social Services and its 

Fraud Unit, the data processing arm, Medicaid Management Infor

mation System (}1MIS) and the computer billing intermediary, 

Bradford Services. The effectiveness of this relationship 

and the close partnership which has emerged was the basis for 

much of the success of our investigations into ambulatory health 

providers. 

DIFFICULTIES 

Ambulatory care investigations are complicated because 
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while they are not difficult conceptually - the large volume 

of patients seen by the providers and the resu1tory paper flow 

through the Medicaid billing system requires tedious and time

consuming staff work. Moreover, different counties have dif

ferent reimbursement systems. A further problem is the MMIS 

program uf D.O.S.S. is not designed in a manner to screen out 

fraud in the billings it processes. 

SOME EXAMPLES OF COMPLETED 
1979 AMBULATORY INVESTIGATIONS 

In June 1979 an optometrist pled guilty to an indictment 

for stealing over $1,700 from Ontario County and the State of 

New York by falsely and improperly billing Medicaid for: 

(1) the dispensing of eyeglass frames and lenses to 
Medicaid patients who never received such frames; 

(2) the dispensing of tri-foca1 and/or bifocal lenses 
when less expensive single lenses had been dis
pensed. 

Initially, this investigation was conducted by the Ontar

io County Commissioner of Social Services staff, who in turn 

forwarded their findings to us for prosecution. 

In August 1979, our Office obtained an indictment of a 

Suffolk County dentist for stealing Medicaid money by improp

erly billing for and receiving payment tor 'giving 

dentures to Medicaid patients which in fact had never been 

provided. 

6 

In October 1979, an Oneida County Grand Jury indicted a 

doctor for billing Medicaid for visits by Medicaid patients 

which had never taken place on the dates claimed. 

In November 1979, a Nassau County Grand Jury indicted a 

Freeport pharmacist who stole over $30,000 in Medicaid funds 

by falsely and improperly billing Nassau County and the State 

of New York for the provision of merchandise from his phar

macy to patients at a Nassau County nursing home, which in 

fact had never been provided. It should be noted that during 

the course of our investigation, the nursing home cooperated 

fully with us. 

Also in November 1979, an optical corporation, located in 

Livingston County, pled guilty to filing claims for payment 

with the County Department of Social Services for medical ser

vices and supplies furnished to Medicaid patients. Among the 

certified claims were instancE!s of: 

(1) 

(2) 

double billing for hardenin~ and testing of 
lenses by claiming as a val~d reimbursable 
Medicaid expense the cost of hardening and 
testing both as part of the wholesale cost of 
eyeglass lenses, and as an additional and 
separate fee; 

claims for the dispen.sing of standard single 
vision or bifocal eyeglass lenses when in 
fact such lenses were photogray or, oversized 
and therefore not reimbursable by Medicaid. 

In February 1980, a Greene County Grand Jury indicted two 

employees of the Greene County Department of Social Services 

7 
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for conspiring to steal money by organizing a company to pro

vide transportation services to Medicaid recipients in Greene 

County. 

Their alleged scheme was to submit payment request forms 

to the Greene County D.D.S.S. in which they falsely claimed to 

have provided transportation services in a car which they had 

purchased to transport Greene County Medicaid recipients. 

By early 1980, 28 ambulatory care providers had been 

indicted for Medicaid fraud. 
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Hospital Division 

The Hospital Division was established on September 30, 

1977 through a two-year, 100%-funded contract from the United 

States Department of Health. Education and Welfar~J* to car~y 

out a model investigation of the hospital industry. That 

contract has been extended for a third year to carry out 

some special studies and a training program nationwide. 

APPROACH TO HOSPITAL INVESTIGATION 
-' 

At present the statewide staff is organi~ed into thr~e 

regional offices: New York City, Long Island and Pearl Rive.r, 

The statewide staff at full third year operations was 53 pe~

sons: 11 lawyers. 16 auditors, 10 investigators and 16 sup

port personnel. 

INDICTMENTS 

During the two-and-a-ha1f years since its inception, the 

Hospital division has issued a total of 48 indictments, in-

vo1ving 50 persons. 

*As of May 1980, Health and Human Services 
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In a major September 1979 indictment series, grand jur

ies in seven counties in the Greater New York Metropolitan 

area returned indictments against 14 individuals and a 

corporation. The alleged thefts from the 12 different hos

pitals involved Medicaid, Blue Cross and other insurance car

riers totalled approximately $240,000 and involved a variety 

of hospital departments.~" 

In February 1980, a Westchester hospital pled guilty to 

falsifying its business records concerning elective cosmetic 

surgery, which is not reimbursable under the New York State 

Medicaid program. 

According to the Prosecutor's Information, the hospital 

intentionally prepared and filed certain false records which 

included false entries describing facelifts as removal of fa

cial cysts; breast implants as removal of breast cysts; cos

metic nose repairs as corrections of deviated septa; and re

movals of abdominal fat as hernia repair . .,b', 

~', As of 6/30/80. six cases are still pending, and out of nine 
completed cases, all have resulted in convictions. 

** The ~osp~tal was sentenced to a fine of $3,000 and made 
rest~tut~on of more than $5,000 to the State of New York 
and to Blue Cross and Blue Shield of Greater New York. 

12 
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TRAINING SEMINARS 

The Hospital Division is also completing development for 

HHS of a training program on investigating fraud and abuse 

in the hospital industry. 

Each training seminar will be one week in length and will 

use as its main component a simulated hospital audit and in

vestigation based on our experience, incorporating various 

fraudulent schemes involving hospital personnel and outside 

vendors. The seminars will be supplemented by lectures and 

demonstrations. 

13 
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Adult Homes 

In addition to Medicaid jurisdiction, this Office is 

responsible for investigating Private Proprietary Homes for 

Adults (PPHA) , 

During 1979 the Adult Homes Division continued its in

quiry into conditions in private proprietary facilities and the 

cost of providing residential care. The Division also con

tinued its criminal investigation of certain facilities and 

of Medicaid providers who supply services to adult home resi

dents, 

ISSUANCE OF SECOND PPHA REPORT 

In May 1979 the Division issued its second major report 

pursuant to Section 63 (8) of the Executive Law, summarizing 

our work since the issuance of the first report in 1977. The 

report stressed the continuing problem of former mental pa~ 

tients released from. state institutions who for lack of other 

alternatives must reside in private adult homes. It gave 

examples of death and illnesses resulting from poor super~ 

vision and inadequate medical care, The report recommended 

specific legislative changes, including an amendment to the 

Mental Hygiene Law to require discharge planning by private 

and municipal hospitals and an amendment to the Public Health 

15 
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Law to permit home health care agencies to provide intermittent 

nursing services to adult home residents. 

The second report made public for the first time the re

sults of 24 comprehensive audits that provided the first in~ 

depth analysis of adult home costs, The audits showed that 

many of'the hom~s had recorded expenses on their books and 

records that were not related to residential care, and that 

some of the homes had reported i'naccurate financial information 

to the Department of 'Social Services. The audits also re

vealed that a majority of the homes in the sample operated 

profitably in the audit year (1976), notwithstanding confus

ing claims made by the industry that SSI rates are inadequate. 

INDICTMENTS 

During 1979 the Division continued its investigation of 

crimes committed by adult home operators. In Suffolk County 

the Division obtained an indictment of an adult home operator 

for the theft of government funds,'k An employee of the home 

was indicted for committing perjury before the grand jury. 

In Westchester County the Division obtained an indict

ment of an adult home operator for stealing a resident's money 

'k The case is pending trial. 

16 

\ 
\ 
\ 

and for forging certain docum~nts. In Rockland County an 

adult home operator pled guilty to stealing government checks 

that had been sent to a resident who v7aS dead.. In Kings Coun

ty a bookkeeper of an adult home was convicted of forging 

checks sent to former residents. Restitution of $5,600 was 

obtained. 

17 



Patient Abuse 

The work of our Patient Abuse Unit for improved patient 

care continues unabated. During 1979 we investigated almost 

300 complaints regarding patient care in residential health 

care facilities. Approximately two thirds of these complaints 

were handled by our New York City Office, where we maintain 

a staff of three attorneys and six investigators. In addition, 

one attorney in each of our six regional offices is respon

sible for supervising the investigation of patient abuse cases 

in those areas. 

PATIENT ABUSE REPORTING LAW 

Since its implementation in May 1978, the Patient Abuse 

Reporting La~~ has generated the overwhelming majority of pa

tient abuse complaints. While the law was criticized by both 

management and labor in the health care industry, the evidence 

indicates that the law proved to be an effective mechanism 

for illuminating problems and abuses in residential health 

care facilities. With this in mind, in May 1978 Office repre

sentatives testified at publ.ic he.arings sponsored by State Sen ... 

*Public Health Law #2803-D 
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ator Franz Leichter in support of his proposal to extend the 

law to include hospitalized patients transferred from resi

dential health care facilities. vIhile it would be desirable 

to have a reporting law which applied to all patients in hos

pitals, this proposal is one step toward improved patient care. 

In 1979 our Syracuse office initiated an assault prose

cution against a nurse who allegedly abused a patient. Our 

Office went on trial on a charge that a nurse's aide endangered 

the welfare of an incompetent person. The case resulted in a 

hung jury and was later dismissed by the court. 

We have been instrumental in the success of a number of union 

arbitration hearings which have substained the discharge of 

abusive employees, and we have made referrals of licensed personnel 

to the State Education Department for appropriate disciplinary 

action. 

QUEENS COUNTY GRAND JURy REPORT 

In 1978 we conducted a full scale grand jury investigation 

of the illnesses and deaths of patients resulting from the fail

ure of a nursing home's air-conditioning system during a severe 

heat wave. In 1979 the results of that investigation were widely 

publicized in a report of a Queens County Grand Jury. 'i'( 

~C'See Special Projects Section of this Report: II. Grand Jury 

Report. 
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Perhaps the most difficult area of legislative reform will 

involve licensing or certification and training of nurses aides 

and orderlies in nursing homes. We have learned from our in

vestigations that the vast majority of abuses are the results 

of the failure to properly educate and train aides and order-

lies the staff with the most responsibility for direct, on-

hand care of patients. Although there is considerable opposi

tion to such a licensing requirement, we believe that it is 

an idea whose time has come, particularly since similar statutes 

have been enacted by the States of California, Colorado and 

Kansas, and a Health Department regulation in New Jersey re

quires licensing in 1980. 

PARTICIPATION IN TRAINING SESSIONS 

The Deputy Attorney General has continued to make his 

Patient Abuse staff available for training activity. We have 

conducted classes for Ombudsmen in the program run by the State 

Office of the Aging, and classes in investigation for Health 

Department surveyors given at the Police Academy. Recently, 

we were pleased to be invited by several nursing homes to give 

in-service training classes for their staff. Classes have also 

been given to the membership of Local 144, the union which re

presents nurses, aides and orderlies in health facilities. 

21 
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BI-MONTHLY UNANNOUNCED INSPECTIONS 

Our program of bi-monthly unannounced facility inspections 

in conjunction with the New York State Departments of Health 

and Social Services has continued over the past year. In 1979 

approximately 30 residential health care facilities and private 

proprietary homes for adults were visited. Priorities during 

these visits have been fire safety, food service, night cover

age, medication practices, and inadequate staffing. 

REFORM OF PATIENT CARE LAWS AND REGULATIONS 

In recognition of the fact that real improvement in pri

vate care will only come through reform of the laws and regu

lations governing the industry, the Patient Abuse Unit of this 

Office has continued its involvement in attempts to bring about 

these reforms. The Deputy Attorney General for Medicaid Fraud 

Control is a constituent member of the Ad Hoc Coalition for 

a Single State Standard. This group of state agencies and 

consumer groups seeks the repeal of the two-tiered, mini-maxi 

rating standard~l( for residential health care facilities and the 

enactment of a single, higher standard governing all facilities. 

~'( The two-tiered, mLii-maxi rating standard is a double stand
ard in which the mini in its title is defined as the minimum 
standard that a nursing home has to maintain in order to 
obtain Federal-State approval, while the maxi stands for the 
maximum standard that the New York State Department of Health 
expects that a nursing home will maintain. 
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PROBLEMS CONFRONTING HOSPITALS 
RE: GERIATRIC PATIENTS 

We have begun a fact-gathering project with the Greater 

New York Hospital Association to determine what types of prob

lems confront general hospitals in caring for geriatric patients 

and what would be appropriate remedial action. The goal is 

the establishment of a pilot program in hospitals for the pre

vention and control of patient abuse. 

Lastly, we are assisting the American Arbitration Asso

ciation in establishing a training program for its arbitrators 

to sensitize them to the problems encountered in residential 

health care facilities. 

CONCLUSION 

Our Patient Abuse program is perhaps the best example of 

the mutually supporting interaction of our dual jurisdictions: 

criminal investigation and civil fact-finding. In addition to 

ferreting out fraud and abuse and prosecuting those guilty of 

criminal conduct, we are charged to use the power of our Office 

to influence reform of the health care industry and to im

prove the quality of patient care. Without. minimizing the 

obligation to prosecute crimes, we are convinced that equal im

pact over time will come from reform of the laws and regulations 

which affect health care facilities. 
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Legal Issues 

Since this Office was first established five years ago, 

our authority to investigate, to audit, to subpoena; to s~ek 

indictments, to report and to prosecute has been challenged in 

court in almost every imaginable manner. Many of these challenges 

underscore the difficulties that characterize white collar crime 

investigations. 

Our office won a case last year which had particular sig

nificance. On May 30, 1979, the Matter of Fink v. Lefkowitz» 

47 NY 2d 567 (1979) was argued in the New York State Court of 

Appeals. On July 10, 1979 the Court ruled on petitioner's 

claim that we were required to disclose materials in our in

vestigative manual. The Court held that those portions of 

our manual which concerned non-routine confidential investigative 

methods were exempt from disclosure, while those portions 

containing routine techniques were to be disclosed. However, 

one of the criteria used for determining whether our investi

gative techniques are non-routine was to be whether disclosure 

of those procedures would give rise to a substantial likelihood 

that violators could evade detection by deliberately tailoring 

their conduct in anticipation of avenues of inquiry to be pur

sued by this Office's personnel. 
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OTHER CASES 

In a series of cases (Pe0~le v. Birnbaum; People v. 

Deutch and Peop1e v.-Klein) the Appellate Division, Second 

Department affirmed the defendants' convictions for receiving 

illegal kickbacks. The court upheld Section 12 (b) of the 

Public Health Law proscribing willful violations of the Depart

ment of Health regulations (regarding kickbacks), ruling it 

was constitutional and not an unlawful delegation of legislative 

power, nor should it be considered void for any vagueness 

in its language. 

In Matter of Mann-Judd-Landau v. Hynes, 49 NY 2d 128 (1979), 

the petitioner, Mann Judd Jandau, argued that the Deputy l~ttorney 

General's Office lacked the authority to investigate instances 

of fraud and criminal conduct within the hospital industry. 

The New York State Court of Appeals turned aside this challenge 

to the basic criminal jurisdiction of this Office as New York 

State's Medicaid Fraud Control Unit by stating that the investi

gation and the power to issue subpoenas by this Office was 

in fact authorized under subdivision 3 of Section 63 of the 

Executive Law. 

In two cases that were briefed by this Office as amicus 

curiae our appeals bureau argued successfully in the Appellate 

Division, Third Department for the reversal of lower court 
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decisions that had declared different sections of the' Social 

Services Law unconstitutional. Both statutes involved were 

passed by the Legislature at the urging of this Office. 

In Matter of Shang v. Silivan, 60 A.D. 2d 473, the Ap

pellate Division upheld a new section contained in the Social 

Services Laws that established new, more strenuous standards 

for the housing and care of adult horne residents. 

In Matter of Kupferman v. Board of Social Welfare, 66 A.D. 

2d 540 (3d Dept.1979), the Appellate Division upheld as con

stitutional that section of the Social Services Law which pro~ 

vided safeguards for patient allowances received as Supplemental 

Security Income (SSI). The purpose of this section is to enable 

residents of facilities, such as Private Proprietary Homes for 

Adults, to pay for personal items such as clothing, trans

portation and other incidentals not provided by the home. It 

prohibits use of the personal allowance to pay for the S81 

recipients' basic care. 

Effective July 1,1977, Chapter 431 of the Laws of 1977 

added Section 131-0 to the Social Services Law establishing 

"personal allowance accounts" for 8S1 recipients receiving fam

ily care or residential care as defined in subdivision 3 of 

Section 209 of the Social Services Li:1\.,s. 
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Special Projects 

I. COMMUNICATIONS 

During 1979, we were invited to speak at a number of forums 

across the country. We sought to emphasize the need for a prop

er enforcement function within the Medicaid system and for nec

essary reforms to improve the quality of patient care. Among 

the groups we addressed were: 

Women's City Club, January 1979 

- New York State Mental Hygiene and Addiction Control 
Committee Hearing, February 1979 

- Federal Bar Association, Federal Grants Section, 
Washington, D.C., February 1979 

- New York Medical Directors Association 
March 1979 

- American Society for Public Administration's Confer
ence on Fraud, Abuse and Waste 
Maryland, April 1979 

- National Welfare Fraud Association, 
Regional Confe~ence, Kentucky, April 1979 

- United States House Committee on Aging Hearing 
Washington, D.C., April 1979 

- United States Finance Committee Hearing, 
Washington, D.C., May 1979 

- Friends and Relatives of the Institutionalized Aged 
June 1979 

- 1979 International Conference of the Institute of Inter
nal Auditors, June 1979 
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II. GRAND JURY REPORT 

In June 1979, Justice George J. Balbach of the Queens 

County Supreme Court filed an order making public a Queens 

County Grand Jury Report. 

The report documented the results of the Grand Jury's 

intensive inquiry into the deaths of two patients, and the 

emergency hospitalization of 17 other patients of a Quee.ns 

County nursing home during a heat wave that occurred the week-

end of July 18-23, 1978. 

The Grand Jury recommended: 

1. The Education law should be amended to require that 
nurses aides and orderlies be licensed. 

2. 

3. 

4. 

All residential health care facilities should maintain 
either a functioning back-up, emergencyair.condition
ing and heating system, or.an up-to~date wr~tten ser
vice contract for the repa~r and ma~ntenance of ~he 
facility's air conditioning and heating system wlth 
a company approved by the Commissioner of Health. 

The New York State Hospital Code should be amended 
to include a section dealing with heat emergencies. 

Qualified personnel of the New.York C~ty Fire Depa:t
ment should do annual on-site ~nspect~ons of the a~r 
conditionipg and heating systems in all residential 
health care facilities within the City of New York. 
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III. MEDICAID FRAUD COMPLAINT TELEPHONE SYSTEM 

One of the mainstays of the success of this Office has 

been its ability to find innovative techniques of fraud and 

abuse prosecution and to enlist and mobilize the support of com

munity groups in its behalf. This Office is concerned with 

the need to experiment more directly with health care consu

mers, particularly low income, sick and elderly persons, in 

the day-to-day administering of health care services. It ap

pears to us that the most promising approach is to use the 

techniques developed in public service advertising (PSA) to 

interest and educate the public about Medicare and Medicaid 

fraud, and the role the health care consumer can play in elim

inating these problems. In the last few years, Medicaid fraud 

has not caught either the media's attention or the public's 

awareness beyond generalized tales of scandal. There is a def

inite need to experiment and develop new methods of giving the 

citizen an opportunity to identify Medicaid fraud and to know 

what to do to assist government in eliminating it. 

As a first step, we have developed a fraud complaint tele

phone system. Special telephone lines have been installed in 

our seven regional offices to receive information about Medicaid 

fraud. The public service advertising and publicity for the 

complaint lines will have several stages. The first stage 

will be a carefully developed radio and television PSA campaign 
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describing Medicaid fraud. The second stage will be spinoffs 

from the normal amount of publicity which is commonly generated 

by any new program announcement. The third stage will be to 

reach out to enlist concerned community and health groups in

terested in good health care. 

We have already contacted the 300 or so State and Federal 

legislators to apprise them of the complaint lines and to ask 

them to publicize the telephone numbers in their individual 

newsletters. We also have enlisted the cooperation of two 

major utilities in the downstate area to publish the complaint 

lines in their consumer newsletters that are inserted with their 

billing. Con Edison has already complied with this request in 

their June billing. 

The coming year will provide an opportunity to test the 

effectiveness of using mass media to increase public aware

ness and public participation in identifying instances of Medi

caid fraud. 
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AppeOttixA 

N.Y.S. MEDICAID FRAUD CONTROL CASE STATISTICS 

(JUNE 30, 1980) 

CRIMINAL CASES (STATEWIDE) 

H.R. 3 'k 

INDICTMENTS ............... 257 

DEFENDANTS ................ 275 

CASES COMPLETED ........... 142 

CONVICTIONS ............. 122 

DISMISSALS .............. 8 

ACqUITTALS .............. 12 

CIVIL CASES (STATEWIDE) 

CASES PENDING·.·········· .63 

CASES SETTLED ............. 53 

HOSPITAL DIVISION *,'\ 

INDICTMENTS ............... 48 

DEFENDANTS ................ 50 

CASES COMPLETED ........... 33 

CONVICTIONS ............. 32 

DISMISSALS .............. 1 

ACQUITTALS .. , ........... 0 

AMOUNT OF SETTLEMENTS PENDING .......... $22,401,244.00 

TOTAL MONIES RECOVERED IN COMPLETED CRIMINAL AND CIVIL 

CASES $11,414,926.00 ib'\* 

* includes all Nursing Home, Adult Home, Ambulatory Care, Patient 
Abuse and Special Inquiries Cases. 

** Special grant funding 100% funding (September 30, 1977 - October 1, 
1980) 

These numbers do not include Fines 
N.Y.S. Income Taxes 
Interest Earned 
Total 

$979,064 
$ 41,712 
$650,826 

$1,671,602 
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January 10, 1975 

February 13, 1975 

October 6, 1975 

January 10, 1976 

June 28, 1976 
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AppendixB 

HISTORICAL BACKGROUND 

Governor Hugh L. Carey directed the 
formation of the Office of the Special 
Prosecutor for Nursing Homes, Health 
and Social Services 

Attorney General Louis J. Lefkowitz 
appointed Charles Joe Hynes as Deputy 
Attorney General and Special Prosecutor 
to exercise powers under Section 63 (3) 
of the Executive Law to investigate and 
criminally prosecute Medicaid fraud, 
patient abuse and official misconduct 
in the nursing home industry. 

Attorney General Lefkowitz designated 
Deputy Attorney General Hynes to exercise 
Section 63 (8) powers to carry out 
a civil factfinding inquiry into the 
management and administration of the 
nursing home industry and report to the 
Governor on needed changes. 

The Attorney General authorized C.J. 
Hynes to prosecute nursing home operators 
for the violation of State tax laws 
uncovered in the course of his 
investigations. 

We submitted our first annual report 
to Governor Hugh L. Carey 

The Attorney General gave us the 
additional authority to undertake an 
investigation under Section 63 (3) of 
the Executive Law of Private Proprietary 
Homes for Adults (PPHAs"), connnonly known 
as adult homes. 
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August 26, 1976 

January 14, 1977 

February 9, ·1977 

March 31, 1977 

May 2, 1977 

September 15, 1977 

September 30, 1977 

October 6, 197] 

The Attorney General further authorized 
us to conduct a civil fact-finding 
inquiry under Section 63 (8) of the 
Executive Law into the conduet of 
Private Proprietary Homes for Adults. 

We submitted our second annual report 
to Governor Hugh L, Carey. 

The Attorney General authorized,us t? 
investigate and prosecute any v~olat~on 
of the State tax laws uncovered in his 
investigation of PPHAs. 

We submitted "Private Proprietary Homes 
for Adults - An Interim Report" to 
the Governor, 

We submitted our report, "Protecting 
Patients '. Personal Funds: Failu.res 
and Needed Improvements" to the Governor. 

The Attorney General authorized us to 
establish. a Civil Recovery Division 
to prepare, file and prosecute civil 
lawsuits: against nursing home operators 
for the return of Medicaid funds to 
which they were not entitled. 

(Prior to the establishment of this new 
unit, this office had the capacity to 
obtclin rlestitution only in connection 
with criminal cases,) 

Upon the signing of an understanding 
between New York State and the U,S. 
Department of Health ,:-nd Hmna~ Serv~ces, 
our office was author~zed to ~nvest~gate 
frauds and abuses in hospitals serving 
New York's Medicare and Medicaid patients, 

(HHS provided special grant funds to 
carry out this investigation,) 

The Attorney Gene::-al ,:-uthorized us t? 
conduct an :investlgat~on of the hosp~tal 
industry under Section 63 (3) of the 
Executive Law, 
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January 10, 1978 

March 20, 1978 

May 2, 1978 

December 1, 1978 

December 12, 1978 

March 31, 1979 

May 10, 1979 

October 6, 1979 

We submitted our third annual ~eport to 
Governor Hugh L. Carey. 

We submitted our report, "The Willowpoint 
Nursing Home and Health Related Facility" 
to the Governor. 

Governor Hugh L. Carey authorized the 
certification of the Office of the 
Special Prosecutor under C.J. Hynes as 
the Medicaid Fraud Control Unit for 
New York State by the U.S. Department 
of Health and Human Services under 
Section 17 of P.L. 95-142, providing 
90% Federal reimbursement of the cost 
of the office. 

We submitted our report, "Analysis of 
New York's Profit-Making Long-Term Care 
Facilities" to the Governor. 

C.J.Hynes is elected first President of 
the National Association of Medicaid 
Fraud Control Units. 

We submitted "Private Proprietary Homes 
for Adults - A Second Investigative 
Report" tot he Governor. 

We submitted our fourth annual report to 
Governor Hugh L. Carey. 

The Hospital Project's two year, 100% 
funded contract from HHS is completed. 

(Note: HHS contract has been extended 
for a third year in order to carry out 
special studies and training.) 
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NEW YORK STATE MEDICAID FRAUD CONTROL UNIT 

- 1979 -
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CHARLES JOE HYNES 
Deputy Attorney General 

EXECUTIVE STAFF 

EDWARD J. KURIANSKY 
Chief Assistant 

JOSEPH E. SPINNATO 
First Assistant 

ROBERT R. MEEHAN 
Assistant Chief Assistant 

ALBERT F. APPLETON 
Executive Assistant 

DAVID E. RUCK 
Chief of Prosecution 
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SPECIAL ASSISTANT ATTORNEYS GENERAL 

Bacon, Valarie L. 

Barone, Frank P. 

Berlowitz, Michael R. 

Berne, Michael 

Bevilacqua, Jon M. 

Bliss, Mary Ellen 

Bly, Alan 

Bogren, Elizabeth T. 

Bryan, T. James 
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Calvacca, Stephen J. 
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Ciaffone, John 

Clarke, James 

Cleary, Thomas ~\
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Dembin, Nathan L. 

* Resigned in 1979 
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Di.Palma, Joseph W. 

Dolan, James 

Driscoll, Peter* 

Dublirer, Robert 

Fiorella, Charles* 
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Friedman, Barry M. 

Goldsmith., Christopher~'(' 
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Rice, Michael L. 

Rosenberg, Ruth?\
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Rothman, Edward 

Rudolph, Nancy 
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Zoffer, David'" 

Zugibe, Thomas P. 
WARREN J. DONOVAN 

Chief Investigator 

WILLIAM A. VERICKER 

Deputy Chief Investigator 

INVESTIGATIVE STAFF 

Anderson, James M. Callahan, Gerard R. 

Andrews, Robert A. CasSidy, Thomas 

Arkeilpane, Robert J. Cessaro, Frank 
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Dinegar, Thomas'''' 
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* Resigned in 1979 

** On loan from DCJS 
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