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The committee stmids at recess. 
[At 12 :32 p.m., the hearings were adjourned.] 

~A'l'ElIIENT Qh' HON; BE~.rAlIaN R. CIVILET1'I, ATTORNEY GEN~RAL OF 'rIlE 
. UJ)'ITED STATES 

1\11'. Chairman, the opening of this series of hearings marlrs the formal begIn­
ning of the ninth consecutive year of concentrated Senate attention to the re­
form of OUI' Federal criminal laws. Those of us who have held offices in the­
Depa~·tment have been pleased to work with you at length in developing care­
fully tailored solutions 'to meet that need. In view of the tremendous progress> 
that has been made over the past 9 years, it is my strong hope that I shall be 
the last Attorney General who appears before you to encourage the enactment 
of the :N"ation's firs~ comprehensive and rationally structured Federal Criminal COde. 

:I.'lle code has been long in developing, and it is now time for its passage. The. 
Federal Government has lagged far behind the States in this important reform. 
As recently as 1958, Prof: Jerome Hall could write: 

"1'he glaring defect in the criminal law of most states is the disorganization. 
of the statutes. '.' . (T]he fact is that in only a few states has anything ap-. 
proaching systematization of the criminal law been attempted. Lawyers and 
judges are thus handicapped in their work and their effectiveness is seriously 
impaired." (J. Hall, Studies in Jurisprudence and Criminal Theory 254 (1958». 

At this ,Point in Our history, however, a total of 35 'states and the Common­
wealth of Puerto Rico have revised their criminal codes. the most recent re­
vision being the Code of Criminal Justice of the State of New Jersey which 
became effective 11 days ago. Of those 35 new State codes, three became effec­
tiye while the National CommiSsion 'On Reform of the ]'ederal Criminal Laws 
was developing its "wo~'k-basis" for a new federal code, and 28 more came into. 
effect since this Committee first began its consideration of federal code reform 
in February of 1971. (See, The American Law Institute, Annual Report 21 
(1979).) The enactment of so many modern state codes in this short period 
should provide us with quiet testimony that such a project is politically accom­
plishable, and should provide us with additionalresolYe to achieve its completion. 

If we do not succeed in achieving a new federal criminal code in this current 
effort, I am concernecl that disappointment may turn to cynicism about the un­
wieldiness of the legislative process and its capacity to accomplish such a major 
reform-with the result that few responsible citizens will still be willing to' 
expend the energ~' necessary to champion StIch an effort. That would be a costly 
tailure for the Nation-both in terms of effective law enforcement and in terms. 
of the fairness of our criminal justice system. Such a coalition of interests ill 
widespread reform may not return soon. It is little recognized :today, but the 
last previous effort for achieving comprehensive federal criminal law reform oc­
CUlTed with the development of a new code in the House of Repl'esentatl \'(~s by 
Congressman LiVingston of the State of Louisiana-in 1828. 

IVe certainly cannot afford to wait another 151 years before again undertaking 
serious work for a new federal criminal code. The current effort must 'Je brought to It successful conclusion now. 

Our COlllmon call for 'a new code-as this 'Committee recognizeS-is not a call 
for any new code. The code that the nation needs must be balanced. technically 
precise, improved in its substantive provisions, and complete. 

The code must achieve a balunce in fairness. It must be fair to the citizeils. 
of the nation who justly expect to be able to live their lives free of the fear and 
the t1'l1uma of widespread crime. It lllUst also be fair to individuals who find 
themselves charged with ofJ;enses against the public. We in the Department of' 
Justice are verysensitiye to considerations of fairness. I regret that tllere are. 
sti1~ some who tend to consider our agency only as a clepartment of public prose­
cutIOn ruther than a Department of .Tustice. That is both unfortunate and in­
accurll;te. We are not an agency of individuals who See the law as Simply a tool 
of theIl' profeSSion. We see tIle law in all aspects of its theory. and its llIultiple, 
prl~cticnl I:alll~fications ar<; em~hasiz~d to us because of our dU'ily participation 
III ItS applIcatIOn. We see It as Illveshgators, prosecutors prison authoritIes ancI 
ac1mir;tifStrators. We therefore have even greater interest than most citize{IS in 
aSSurIllg that we can. apply it effectively ancI can do so proudly. We are not in-. 
terested-nor, I lmow, is this Committee-in a code that is simply a bag of tools .. 

, 
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. 'el but blindly encompass all ques­
for prosecutors, in p~nal~a~'s tha; :l~~~b~ha~ ex;ceed the power necessary for 
til)nable conduct, or III crlli~llla~ s a f the public. . d 
the effective preservation of.tn~ l'lg~ts.?, . tion under current statutes IS ~roa. : 

The reach of federal cl'lmlllal Jl~IlS~l~ deral author1ty in non-penal aleas IS 
It is broad in part because the reac 1. 0 . e i~volved in such gove~nmental op­
uroad and the personnel and tJ;e I!Ioperty basic penal laws deSIgned to help 
'eratio~lS commonly warrant apPll.ca~l?n ~f i~; because it is intended to. ser:e as 
lrotect persons amI property. It IS r~ae a, 'cement efforts-for usc' lJl s~tua­
I "Lmcl'stop" to state and local 1m, ellEor find it difficult to act effecbvely ~~ons' in \vhiC'h state and 10~a\fO\~~rll~~~I~u~~~O~ity, or, less commonly, b,ecaus~ 
because of their geographlca Ythlmoperation of the state or local gO~'lernm~l~ 
,of the effect of the offense on , e for adequate breadth Whl e mall­
itself. A new code must recogmze th; ~e~~ alld state pellal authority. It m~~ 
taining an effective balance be~ween e a;~~s' it may be required to expand b1 
be able to reduce the overlap III some. )a~ticular modifications are made y ma;O'inall~' in others. Howeyer, wha~e,v~~'ftahlY continue to plnce reliance ttOl;, 
the ~ew code, the statutory lawt.musb '~n"'h in the appliaction of its "backs op 
rational restraint by the execu lye r Illy undertaken to develop closer, coop­a~lthority For our part, we ha:e recel state and local counterparts; our com­.~ra tive ,,:orking, relat~onshiPS_t WI~h ~Ul~ll: overlapping jurisdictions, ane~ o~ ~{~ 
mon understandlllg .?f the .e:-- .e~. ~al °operation, will be improved consldera J 
best means of assuIlng theu ra 10. ," 1 code, .• 
Uy the clarity imparted by a new fee~eral ~n~ll~~ code is crucial to those of us ll' 

. ~'he technical accuracy and clal'lt~·, 0; t \.~u the depth of the concern in t~le 
the Department. I wiAh I could com e~ 't~ ~'eO'ard to the care to be employe,dm 
Department of .Justice--at allleyels-wi. 'ons'" Wore}s and phrases lifted from 

' f the new prOYISI ,. f- . bad-fmming the language 0 , " . ,. rrv with them-for good or or " 
lU'evious statutes or case deCISl?nA ma~ ~'10': they must, of course, be emplo~ eel 
more than their ordinary EngllAh lll~allln,:, . . heir urpose in the accompan~'­
with care, and the dmfters should pla1l1IY~X~I~~~~las l~USt be watched; for waut 
ing legislative h'istory. Even !he p!ac~.:u:I;Hl~ been l~st. (See, e,g. T:nitcrl Statcs, Y. 
of a (!0111111a more than one lllle of ca. et . h' "'l.tll other penal and procedural 

' , 33G (1(\~1) ) Interrela lOns IPS I t -t- t the Ba.ss, 404 U.S. ':' .... . Often it may prove llE'lpfll 0 sa. e 
provisions must be tmlored "lth care. 'f hours of tillle can be saved 111 th.e OhYious Moreover, countless thousands lOtI 1 le

O
(' tIle I'eader to pertinent prOYl­" . I - s ore emplo~'ee la: ,,-, < _ d future i,f draft~n~ ter l11Lque. :< r, natters-matters of words, of commas, ~n 

sions WJth a mIlllmum of effort. lhes.e I fter enactment as we are the ones "~IO 
of format-will consume our, ~ttentlOn a. ute under them. Any new code WIll 
will have to enforce th~ prov~~~~~IS ~~e; ~~o~~cfiner details, but the ('xtent of that 
]1royid(' great oppor!u:ll~y for ~ 19~ ~ \ attention at the drafting stage to these litigation can be lllllllmlzed b~ care 11 , 

se('mingly minor matters. l'f 't is to he worthwhile. Codification III the 
A new code must advance th~ a,y: 1 "'011Id be too costly to ul1(Iertnke-. 

interest of consolidati?n and slI~lt~lclt~:ua;~l~~t m~lst be expendecI in the reedurll­
It would b(' too cOAtly 11l ternlA 0 Ie 1 fmd ilwestigators. who must op(,l'fl te 
tion of judgeA, ~n:osecut.ors, defe~lRe COU{~'l~~:O~l1d be to~ cost1~, in ternm of the i.n­
under the 111'ovlslOns of the ne" COdr' matter how carefully drafted-WIll 
creaRecI litigation that nny new coc l'--l.nol 'b too costly in terms of the 10RR of . . " I of time It wou e, a so e '. '. 
prompt for some penoe b . l'fi ation to make Rignificnnt llCl\'anceR 11l nUlnel­
the opportunity PJ'esente~l. { coe 1 1C~nAus can l:eadily be obtuinecl. In sum, w(' are 
OUR areas of law 1!ll0n 'tV lIC 1 !l- CO~~~ya;lC~S in th~ la,,,, the cxpelHles of a new code concerned that, wlthon genUlne" _ 

wonId outweigh itA henefitR. 1 .te code not a l1artial code. After tlle ti111(, 
Finally, a new code must b~ a compo ~ this effort there is 110 l'C'aRon why n new 

nnd abilit~' that haY(' been exnellcIe~'I~1 ne~d exists, the work hnA been. dOI!(', and 
c()[Ie cannot be enac!('cI aA ~ " 10~. Pl~fessor George has noted in renewlllg the the Atnte precedent IA bef~re u~. ~~s _ rts: 
r(>('('nt history of statejeloehfiC~hO~\:~ft~ tb.~ clrafting organ'ization mURt dE'cic1(' t!H> 

"At an early stage, I lOse" 10 I.' th maya Ileal' to be a limited or llartlllI 
' s('o]1e of the reviRion effo~-t .. The easle~ig,~ever ie,,? definitions of crime exist in 
modernization of the crlmlllal law. . in th~ definition of larceny, for example, 
il'olation, so that ~ fun(~tl1lent~\~~~8;:~erobbery. fraudnlent obtaining of ]lroll('rt;­

-may have a great lluPlI;c on crlll . n ua e of a homicide statnte 1lla~' affect tlie 
and receiYing .. ~IteratlOJfl of thel'l~a /!.seildefense. Code revision like pregnancy scope of trachbonal de enses l,e 
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usually goes to term." (B. J. George, Jr., A GUide to State Criminal COde Revision, 
.uppearingin E. nr. Wise and G. O. W. Mueller, Studies in Comparative CriIuinal Law 65 (1975)). 

There is no reason for the federal effor.t to be a truncated exception. 
Mr. Chairman, the criteria that I ha Ye just outlined are met by the code intro­

dnced last week, as S. 1722, by you and Senators Thurmond, Hatch, DeConcini, 
and Simpson. The meeting of such criteria takes time, and oyer the past nine years 
this Committee has provided the time necessary to the drafting of a genuinely 
worthwhile code. ~'he process has been an erolutionary one, with exceedingly care­
iul section-by-section, line-by-line, word-by-word review and improvement. ~'he 
extraordinary cooperation between the majol'ity members of this Committee, the 
minority members, and tlie Carter Administration, lIas provided us nIl with a 
l)rolonged opportUnity to appreciate each other's interests and to familiarize our­
·selves with the evolving details of the joint product. It is as a result of that long, 
·cooperative i1lYolyement that I can say with assurance that the Department is 
satisfied tilat S. 1722 meets the requisite standards. 

~'his is not to say, of course, that the Department or anyone of the principal 
sponsors might not Imye preferred to See somewhat different language ill 1mr­
ticular pro,"isions of the bill. But the compromises made ha "e been principled 
ones-progressive compromises designed to fUl'ther the oyerull gonl. 

BaSically, S. 1722 is drawn from last year's Senate bill which COmmanded wide 
Imblic snpport-including the formal Support of this D('partment and I)f the 
Ac1ministration as a whole, filal the overwhelming Support of the Senate itself 
as evidenced by its 72 to 15 passage of the measure in January of last year. 

:\lany worthwhile changes from last ~'ear's bill have been made, seYeral of which 
were adopted from suggestions first raised in the course of House of Representa­
th'es consideration in 'its parallel effort. I llote with favor the current bill's com­
plete abOlition of our archaic parole system-an abolition that was strongly 
urg('d by former Attorney General Bell on behalf of President Carter. I also note 
with fa YOI' various jUrisdictional llro,'isions-provisions encouraging the re­
linquishment to state authorities of federnl jurisdiction over fec1erally owned 
lands, giYing- r(lcognition to th(' need for thoughtful discretitlll in eXercising COll­
('urrent federal jurisdiction without addinp; complexity to the vrocess, and -reduc­
ing the reach of federal juriseUction under the proposed consumer fraud offense in 
lig-ht of adequate federal coverage through other means. 'Yith regard to ",hite 
collar crime, I am pleased by the addition of tIle prohibition against llermitting a 
defendant fOUnd ill(1iYiduall~' responsible for an offense to IlllYe his fine paid from 
the assets of his corllorate employer. 

Some changes from last year's bill, however, the Department does not view 
with similar fa VOl'. These are primarily changes made in certain provisions that 
will affect the prosecution of white collar crimes. They include the deletion of 
the proviSion under which a corporate supervisor could be charged with com­
plicity in an offense committed by llis Subordinates if he recklessly failed to 
exercise his supervisory responsibilities; the dropping of the alternative fine 
of douhle th(' dpfp)](lant gain fro III the ofl'euAe; Ole plilllinlltion of the prohll1'ion 
condition expressly recognizing the possibility of precluc1ing a corporate defend­
ant from engaging in business directly related to the business offense for which 
it was conYicted; and the retention of the s('attered, often disparate attempt 
and conspiracy provisions appearing in certain of the regulatory laws that remain outside title 18. 

I understand that this Committee is snbject to a variety of competing pres­
sures in the area of white·collar crime, as in otl'cr areas, and that it must strike 
a reasoned COurse conSistent with practicality and the goals of codification. I 
hope the Committee J'ecogllh;cs, in turn, that we in the Department have no 
interest in expanding the criminal laws to reach individual citizens who mar­
ginally transgress the complex provisions of Our numerous regulatory laws. 'Ye 
'fire interested only in aSsuring that the law itself is adequate to its legitimate 
l)Urpose, and it is to that end that we have worked with you in the development 
of the numerous white collar crime proviSions that ha Ye long been included in 
the proposed new code. AS it now stands, even with the recent deletions, the bill 
makes major strides in providing the llation with the means of bringing white 
collar crime under contrOl, wllile avoiding the pitfalls of overinclusiveness. 
AltIlOUgh there are still additions in this subject area that I hope you will 
consider-and in the neal' future I Would like to suggest to YOu the inclusion 
·of new provisions to enable the govel'llment to llrosecute more effectively vari-

'\ 



I 
\ 

-----,----------------------~ 

9918 

QUS kinds of'monetary fraud and bribery thatbccur in federal programs-on­
balance the new code is a great advance over the current state of the law in this 
area as well as in others. 

lYe strongly support S. 1722 as the appropriate vehicle for the new federal 
criminal code that the nation so greatly needs. In area after area, it provIdes. 
genuinely major advances for our criminal justice system. While it inevitably 
will undergo further modification before being signed into law, we place with 
you our strong hope. that eal:h further change will be made only to improve 
the overall product, not simply to accommodate a viewpoint that is not ade­
quately supported in fact or in law. The vehicle is sound, and the time for' 
passage is now. Further issues can await future consideration as separate mat­
ters, and their resolution can be accommodated easily by the new code's flexible. 
format. This design for future accommodation is Significant since, as noted by 
1\11'. Livingston one hundred and fifty-one years ago in the preamble to his 
proposed federal criminal code: "No act of legislation can be, or ought to be. 
immutable. Changes are requirecl by the alteration of circumstances; amend­
ments, by the imperfection of all human institutions .... " (E. Livingston, A 
Rystem of Penal Lnw (1828).) The code will provide us with a sound basis for a 
fair and effective system of federal criminal justice-both for now and for' 
long into the future. 

1\11'. Chairman, my testimony today has been of very general nature, partly 
because of the great opportunity this Committee has provided in the past for 
the formal and informal communicntion of our detailed. views, and partly 
because I recog'nize that this Committee will, in the course of its further work, 
feel free to request any additional elaboration on our views with regard to. 
particular issues as thE'Y may arise. Some of our views that you have heard 
before on several particular issues were restated last week by Mr. Heymann 
in testimony on a draft code pending before the Subcommittee on Criminal 
Justice of the House of Representatives. Since that draft is also formally before 
this Committee- as S. 1723, for YOUr record I would like to affirm, and to lodge: 
with yoU, Mr. Heymann's statement and its addendum. 
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