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~EsornrONY OE' MILTON G. RECTOR, PRESIDENT, THE NATIONAL COUNCIL ON 
CRIlIrE AND DELINQUENCY 

I appreciate the opportunity to appeal' before you on behalf of tl1e National 
"COunell 011 Crime and Delinquency (NCCD), a private, non-profit orgllnization 
'('oncel'lling reYision of the federal criminal laws. We llave a number of specifi~ 
aug-g'estions (:oncerning the legislation you are conSidering, e~pecially in regard to 
sentencing', but before highlighting those deblils, I would. like to express (l few 
'Concerns thii t have dominated Our review of the various existiJig proposals. 

I am aware of the tremenclous amount of time, energy, alld'effort that h!we heen 
'devoted to ('onsidel'lng federal criminal cOde revision over tlle.1ast decade, With 
the expenditure of. sllch time alld 'energy tends to come It high level of cOlllmit
ment to the r~sultinr,: P~'ocIuct ancI a sense that ncloptioll of. that product is al. 
lllos,t a llPcesSlty. ~:hlS IS an uIlcIerstanc1able tendency ailel olle I do liot argue 
ngalllst. l\:fy concerll here is that YOU cOlltinue to take a long View, and ex\!rcise 
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great caution not to undermine allY of the efforts to date by in any way cutting 
the process short. The matter before you is of such importance in its r~llch and. 
substance that every opportuntiy must be utilized for full scrutiny, revIeW, and 
debate. Such full and open exploration is vital and not only to achieving a pr?d
uct of the highest quality, but also to attaining a broad base of unders.tanding 
aud support for the important changes to be made. I Y.ery mu~ apprec13.te the 
opportunity to be a part of this process of comprehensIve scrutlllY, debate, aI!d 
revisiou, and I urge you to arrange for broader hearings and greater pubhe 
scrutiny in the months to come. 

Second, my respect for and concern about the process that should be fol!owed 
in revision of the federal criminal laws is rooted in a belief that a long Vlew is 
crucial to achieving the kinds of changes that we so de7ply. need. yo~ are c?n
sidering here much more than recodification or reorgamzatlOn. Espe~lally WIth 
respect to sentencing, you are considering fundamental an~ dramatlc chang~s 
which if enacted will determine the basic nature of practlces for decades, If 
not ce'nturies, I stress the profound impact possible from your decisions here to 
help place in context the recommendations we will be ~D;king. AI~hough. you must 
face the realities of this year and your sense of prevUllmg publlc se~tlment, the 
impact of what you decide this year is likely to carry far beyond thIS. term and 
current notions and moods about crime. In short, you have the opportumty to turn 
this nation around to set us off in new, more positive directions. You, whlJ have 
iuyested so much time aud study, can take the lead in informing the public about 
the problems endemic in current practices, You are ideally situated to educate 
the public about the need for some bold new approaches. We are holpeful. that 
you will employ this opportunity to set this nation out up~n the 10~g, but v!tally 
needed, journey toward saner and more humane sentenclllg; practIces. . 

There are many problems with respect to current sentencmg and pUlllshment 
practices. You have heard llluch and will hear a great deal more about 11 number 
of these problems. But there is one problem which I think you can hardly hear too 
much-our national tendency to rely excessively on imprisonmen!. 'l'he ~Il~ted 
Statse incarcerates more persons per capita than any ·Western ~ndustrHl!lzed 
nation other than South Afdca, and the dij)'erences cannot be explallled by differ
ences in crime rates. Over the last few years, while LBA",I,.'s victimization ,sur
veys have informed us that the crime rates in the United States have remallled 
relatively stable, our prison and jail population hose skyrocketed. Over the last 
decade, the combined state and federal prison l)Opulation has grown from 193,000 
to 303,000. 1IIore und more of the meager puulic purse 'is being eaten away on 
holding people in large, yet frequently overcrowded human warehouses. 

Last weel. ill an address to a seminar at tile Brookings Institution attended 
by legislators from fourteen statps. Bill Nagel illustrated the proportions of our 
CUn'ent confined population in a very vivid fashion. He asl,ed the group. to 
imagine that all prisoners in America's pl'isons and jails were to somehow lll
corporate themselves into a governmental entity-say a city called 1'ris01lia. He 
pointed out that Prisonia would ue one of tlle very largest cities in the U.S., 
ranking immediately behind St. Louis and. just ahead of Denver. It WOl!lcl be 
larger than many ('ities having major league baseball und football franchlses
Pittsburgh, Atlanta, Oincinnati, Seattle, Kansas Oity, Minneapolis. Oakland, 
~Iiami, Buffalo, DCllYer, and Tampa. Prisonia would have enough l:esic~l:'nts for a 
Congressional district. It would be larger than three states. If Prisollla wE're to 
be taken out of the U.S. altogetller, it would rank larger in population than 21 
of the U.~.'s present member natiions. 

Until quite recently, the federal government led the way in expansion-in ex
panding the prison population, in an expanding national net,vork of prisonll, and 
in expanding per capita expenditure on prisoners. A 1976 stndy by the Oongres
sional Budget Office showed that it then cost more thnn $17,000 to hold one 
prisoner for a year in one of the numerous new federal prisons. We believe that 
the federnlleadership role for the future lies in precisely the opposite direction. 

We are here today to urge that nny sentencing proposals adopted be predicated 
on achieving an overall de-escalation of criminal sanctioning practices at the 
fedel'allevel. S. 1722 is fundamentally flawed in that its sentencing provisions are 
centered on only some of the most crucial shortcomings of current sentencing 
practices. S. 1722 is oriented toward reducing unwal'ranted disparities ill criminal 
sanctions anrl toward increaSing certainty and equity in application of sentences. 
These are ndmirable objectives which we would share. Howeyer, the bilI fails 
completely to address the crying need to reduce reliance on incarcerative penalties 
and generally fails to adhere to the principle that the least drastic means for 
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e~~tuating !l legii~imate ~oyel'l1mental interest shoulcl be preferred. Rather, the 
bl~l IS saturated WIth prOVISIons that would tend to increase reliance on incarceratIOn. 

The list of provisions and omissions in S. 1722 that would tend to increase the 
Use of imprisonment is too long to detall here, but let rue hi""hlio-ht some of the 
more glarin~ examples. The lIill would substantially reduce ":'gO~d tlme" allow
ances, The bIll would severely undermine the presumption a""ainst incarceration 
that f!0~s. from. American c;i~in~!l .law's !raditional prefer~lce for liberty and 
for mIUlm'lzi~g lllterference III llldrndual bYes. Indeed, many sections of the bill 
and much of Its general tone seems to reflect a preference for incarceration. Under 
S. 1722, all offenses wO~llcl be punishable by imprisonment. The bill would author
iz~ ~nduly se,:~re m~xlll!ur:r t~rms. Parole, as a form of early release WOuld be 
ellmll1a~e~ ~n~uely. 'Ihe hmItat.lOns s~t o~ dIfferences allowable between the upper 
and lo,,·et hnnts of the sentenclllg gUldelllle ranges wouW tend to push the ranges 
toward the maXim1ll11 terms authorized. The bill would allow the government to 
appeal a sentence that fell below the sentencing guidelines. ~'he uill would allow 
COnfinemen~ for up t~ o~e year as a condition of probation. The bill would direct 
the sentenclllg com!l11sslOn to employ CUl'l'~nt record high leyels of incarceration 
and current e~cessn'.ely .long averages of tlme served as a baSis for establishing future sen tenclllg gmdelllles. 

S. 1722 would not authorize penalties such as restitution corumtlllitv S"",.i"e 
orders, a~!'I other no~-incal'ceratiye sar;cti.ons o~her than, fh{es and probnti~n ~s 
sole san~tlOns. The bIll does not con tam lllcenbYes or chrectiYE'S for emplor"]" 
altern::tlives to incarceration. No administratiYe mecllfllIisms for establishing't;;ld 
operatlllg alternative I!rograms are'set forth. ~'he bill fails to include aInou" 
the purposes ~f sentencl11.g the iI1?-pol'tant goals of repairiug the harm done bv th~ 
offense, ~llendmg the SOCIal fabrIC, and restoring offenders to full status in the 
commUlllty after the harm has been repairc(l. 

S. 1723 does n?t sl~nre all. of th('se featurml of S. 1'722 that would push fede 'al 
se~ltencinlF practices 11l prccls~ly. the wrong cUrecHon. I-IoWeYeT·., S. 1723 also 1;as 
faIl~d to fully embrace the prJllclples which shOUld be the llasis for a major sen
t~nclllg ref?rm. j\o~apy uf the "bracketed" portions of the bill rptlect the ftict that 
rIitlcal pohry deCISions haye not heen made as to where the preferences pr'orit'e 
lwd presumptions should lie. TIle remainder of OUr statement will be 'de,:ote t t~ 
clabol'll!ing on the principles that We believe shonld o·uide the Con "res i c its 
work WIth respect to sentencing, as well as to suggestiJ~O" specific policy cl:ci~ons tha t follow from those principles. b 1 

. Section 4301 of S. 1723 calls for submission of U statement of the expe t 1 
~mpact on any sentenCing guidelines vroposetl. It also'specifies that th· r~ ~c 
Impact o~ federal prisolls, cri.min!ll dockets, and .fed~ral expenclitl11'es eache S~Ol~l~ 
be ex,plorecl. We endorse tho reqmrement for proJectlllg the impacts to be expected 
in ~ac? of tl!ese ·~reas, and s;rggest that the effort of developing o-uiclelines nml 
.P;o~ctions 2f. th~lr eff:cts. WIll be 1ll0S,t .fruitful if. tied to clenr'" gonls toward 
,'I?lCh the ",uldelmes are nlmed. In adchbon to the hsted purpos"'s of prOlllotin" 
taIrI~e~s an~ certD;int~, eliminating unwal'runtetl disparity, and' improvin'" th~ 
admIl1~stratIoll of JustIce, ~he. Oongt'efls Rhould spe·cify as a purpose of sente~cing 
guldelmes the g0!11 of achIeYIng a!I overall cIe-escalation ill sentences authorized 
ll.n~ hn;pos~c1. FaIlure to adopt thIS goal and to make decisions conSistent w'th it IS a maJor flaw of both bills. 1 

,Ast D!lvid .Rothman has noted, Ours is a SOCiety that marks time and meaSureR 
e, en s III mmuteR and secollds. A baske' 'lUll team for example has?4 second~ io atA~t~t ~? score if i~, is to retl~i,Jl possession of tl~e ball: .Mo!;t ~f t'llO; aiJsignell 
t~·m 1 illY boot camp talk as If they could not endure 011e hour mO'.e thlln the 

lrteen weeks they are mmally required to spend there. Yet in complu:isoll to ~he 
~~openns, who dole out prison time in spoollsfull, we dish it out ill buci·ets H~w 
fo h nl~~l we stOll) to cfonsider that a ,prison sentence of fifteen years is e~ui~fllPl1t 

a I~ nUln leI' 0 yea:,os reql1h'ed to payoff a typical house mlJrtga e or half 
the tnum.ber of :l;ears a tYPl~nl person wOI'ks toward a pension? Such te~l~S 1'epre
~en nUIJor ~ortlOns of Our hves, Both bills contemplate allO\yallle prison selltences 
III excess of a year for all classes of felonies. We do not know what senten e 
actu~Uy would be imposed un(~el' the llR, ~·et un!':peciiied sentencing guidelines bu~ 
ion~~dir fora moment the nahon thllt lIes perhaps on the othE'or extreme HoIland 
n a countq, only foul' percent of prison sentences exceed one yefl~ ancI th~ 

a~erage prison lIeutenre is 35 dn~'s. The PI'ison terms a ntllOrized in fecieral law 
II o\lld be substantially lower than those proposed in either bill. 
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TI~E're is a da,n~er ,of gOing overboard in imposing nonincarcera th'e pellaIties 
as,:: ell, Th~ Bl'lbsh Imposecl It st~tutory maximum of 240 hours on commUJ1.U:' 
ser\lCC e~Ol ts that could he requu'cd of a felony offender, COlllmunity servic~ &,{)I?te>nce~ 1I~ ~ome .t~merican jnrisdictions have been known to exceed 200[) 110u1's 
fOr shOllllf,tlll." a mIsdemeanor, Another way in wllich sentencinO' overload easily 
cat

l 
occur mvolves a seri~s of different kinds of pcnalties beinO" i~nposed on large 

se s of offende~'s, There Ul real risk that as new sentenCing ~Ptions are impIe 
!llented, ~hey wtll be used as additions to, rather than replacements f~r pre'ex'st
mg sanctIons, As an LElAA-fullded stUdy of alternatives to confinen;ent ~aUtio~~d ~ 

The:'e nre, ha~a,rds of ~vcr-extendi~g the ~'each and resources of cl'iminaljustic~ 
I.ls,ne,,· alternatn es ~melge, In!lovatlYe 'JptlOns may be used not as alternat' t 
Jtlll, hut as altel:nati,:es to unconditional discharge or SUspended sentence;,v~~li~ l~la~ be appropl'late III some cases, but often it represents questionable Use of' hnll ted resources, 

T~lere is also the '-,ndd-on" problem, Where l)reviollsly a fine was imposed tl ' 
court m~ty now ,tJro,nde f?I: An extended period of supervision and restitutidn ~~, COlllmulllty serYlce 1Il addltIOn to tlJe fine, 

, T~le issues here relll~e both to Possible use of unduly punitive or restrictive prac~ 
bres anq to cost-cffect!ven('sR, (Galvin, et al" !l1,.teacl Of Jail: Pre- G1/(~ Post-Tl'ial 
AltCl'natl'VcS (;0 Jail Incal'ceration, Vol, IV at PP,ll-12,) 

Although it is ndmittecUy difficult to insure that new sentencinl! options will 
be employed a~ alter!tat~yef1 to more severe penalties, and body e~~ta/Jlisb('d to 
de'clop sentellclllg ~tlldelllles shoulcl be charged with !'tructuring those guidelines s~, tl~a: new p,c'naltles would be employed AS alternatives to 11101'(' severe, pre-. e,:XIstll~" pen~lhes, Thus, although sentences C'ombining a number of discrete penaltIe~ mIght ~t~l1 be, l'ecOmll~ended, they Would be employed for offenderR who Woulrl 
ha, e been ll!,ely to experlCnce even greatcr burdens and control in the absence of' the alternatIves, _ 

'I'IIERS SHOULD Bm A PRESU1[p'rION AGAINST INOAIlOEll.\TION 

, De~rivation of a ])er~On'R !iberty i~ so drastic, costly, and disruptive of normal' 
hfe,])lOCeSSeR and relatwnshIPS thnt: It i'hould be avoided whenever RuitAble nlteI'llat~ye!'i CAn be employec1, As RepresentatiYe Drinan stated in testimony on th's' SubJect last year: I, . 

"~t seem~ rIear th,at we Shonldnot be relYing so heavily on Our prisons WlliclJ. 
are llleffert,n'e as cr1111e deterrents or rC'habilitatol's, dehumanizing, ovC'rc~'owderl: 
and eXl1enslve to op~rate, Th~l'e ought to be in Our federal criminal code a pref
(>1''''11('e ~or altel'~!ttlves, to lllC'al'~eration_,a presumption that if pra~tjcnble, 
alternah,ve penaltIes !O lllcarcerahon shall oe assigned," (Hearings at p, 2299,) 

Rut WIth fear ')f crIlle at tIle current lJigh levels, will the public accept a move 
away from ~mp~isol1ment? We h~lieve and onr expel'ienre C'onfirms that an ill: 
formed puhllc WIll Support /·he shIft we are ]Jroposinl!', Only a fraction Citllproxi
mately on!'l tenth) of those now being committed to the Bureau of Prisons ha've. 
beep CO~lYlcted of robb~ry and violent crimes, Why shoulc1n't actUal victims and' 
soC'!('tY;n r-eneral recen:p compel:satlon frOlll offrnder,~ in donurs or sen'ices fOl' 
tIle losses caused by Cl'lll1es agamst Pl'oprrty, rather than heing asked to pay 
tens of ,thousa,nds of dollars for incarcel'l1ting those offenders? 

O'llllbme>d \nth f1, goal o~ de-~~('nla ting penalties and elllpkving" tIle least drasUc 
means, a rre~Ull1ptlOn agalll;:t lllcArccration definitely should help resolve a num
ber ~f polJc,: ~ssues now under debate, Adoption of f'urh a pre~llmpti(ln also Would 
r:qlll1'~ adcllhrms to and strenll'l'hpl1ing of many secti()n~ of the hills under const(h;>~'atJOn, TI~p ,Presumptior: llg'aillRt incarceration shouJd be clearly fltnted in 
sect!ons p."~'tnmlllg to establJshme>nt of ~ellteucing l!'uidel!ne~ und in tIle criteria fo~' !mposthon ~f sentences, Ad~ption of this prinriple Would suggest thE' desir
f1bllt,ty of d~letllll!' eXlRtlng P1'OYlsions which wouJrl prcrlpdp nl'obation nR a sen
tenCllll!', oPb,)l~ for certn In, offpuses, PrOVisions precluding incarceration as a 
sentrnClll.Er oPtt?n for cerfalll offelll'es shonlrl he added, The prrfpr('nce for using 
the !rast drastIC menns mlCl tIle p1'e~umptJon against inl'f1J'cprntion would also 
proY](le suPP?rt for allowing only the defendant, nnd not the government, to have 
tbp onpOl't\:l1lty tf) AJl,Peal a sentence, A m'e~ll1nption 1lll'llinst imprisonment .woulcl 
c1'en!e sneC'lal ohlil!'atIons for persons pl'eparlllg prp.senten('e reports, who wonlrl he 
reqUIJ',C'cl to l'~ek out And adV:0cate apJ11'oJll'iatp non-inl'urcerfltlve nenal/"jes, A nre
SUlllptJ0,n agamst in('al'cel'llhon nlso sllOnld lenrl to the ronclusion that violation 
of C'oncIltlom; of ~pntenl'e~ not involving ronfinrment flholllrJ )10t be> pn"1~11nJ,lp 
by confineUlent, If the underlying offense were not serious enough to justify in-
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carcel'tltion, violations short of a new conviction for a more serious offense should 
not carry incal'ceration as a f10tential SOllction, 2.'his preSUmption also would pro
vide support for retention of "gOOd time" credits at their present leyel at the least. 
Elimination of liar ole as a method of early release should not be considered until 
Substantial de'escalAtion of sentences has been fully achieved, A presumpti~n 
against incarceration also would run counter to ,<;tandard imposition of con
tingent terms of imprisonment Oyer and above the basic term provided for the offense, 

A BROAD UANGE OF PENALTIES OF VARYING SEVERI1'Y SHOULD BE AUTHORIZED AND 
PRESENi'ED IN ORDER OF PREFERENCE 

This second prinCiple is a lOgical follow-on to the presumption against incar
ceration, Consistent with the presumption Of innocence, both bills call for release 
of defendants l)rior to trial on personalrecogniz:mce or, if necessary, through the 
first of a series of conditions of release, ranging from less to more restrictive, 
which will reasonably assure the appearance of the accused for trial. Similarly, 
consistent with the presumption against incarceration, offenders should ue sen
tence(j to the 111'st of a \viele series of options, ranging from leHs to 1110re restl'ic
tive, which will satisfy legitimate sentencing purposes, 

In August of this year, the American Bar Association approved new policies 
relating to proposed revisions of the federal criminal code in order to enhanc~ the 
ABA's previously e::-.:pressed support for use of alternatives to incarceration, The 
new ABA policy delineated seven sentencing alternatives which sentenCing judges 
should be required to consider in imposing sentence on an individual. The com
mentary supporting the new policy refel'l'ed to previous ABA testimony which 
had indicated displeasure with the lack Of· emphasis on alternatives in S, 1437, 
The discussion noted that the new policy would reqnire the sentencing judge to 
at least consider in every case, a. sentence of probation 01' the other sentencing 
alternatives rcco;nmended, including a fine, an order to make restitution to the 
victim of the offense forfeiture, community service or supervision, intermittent 
incarceration and fi~allY, term imprisonment in (a) ail institution other than a 
cO!;finement r'nstit{ltion 'or (b) a confinement institution, The commcntary ex
plained that, "S, 1437 s~ts out these alternatives as avnilable scntences which the 
judge can impose but our proposal would mandate a "lockstep" approach: the 
Judge would Iiave'to at least lOOk at alternatives short of imprisonment in every 
case," , , 

In l'estatiuO' the ABA's Jll'eYiously espoused ratIOnale III support of alterna
tives the cOI~'mentary smllmarizt:'d that alternatives: "maximize the liberty of 
the i~rlh'idual while at the same time vindicating the autllOrity of the law and 
effectively protecting tIle puhlic from fnrther violation, of ,the law; they aflirIl?a: 
tively promote the rehAhilitation of the olrenc!er by COnb~ll1!.ng normal commullltJ 
contacts; they avoid tlle negative and frequently stulhfymg ~ffect8 o,f confine
ment which often 8m'erely I1nc1 unuecessarily complicate the rellltegratlOn of tl~e 
offender into the community; th~y greatly reduce the ~nl!-n:ial cost~ to the pubhc 
trpaslll'Y of nn effcctiYe correchonal system: they mlllllluze the Impact of the 
conviction npon innocent dependents of the offender," 

The National Count'll on Crime and Delinquency concurs in the recom!nend;t
tions that: a hl'oarler range of sentencing alternatives should be autho~'lzed m 
fNlernl law tbnt thc alterl1ntives should he presented in order of spvel'lty, ancI 
that judges should be required to impose the first of the options which would 
satil'lfy legltimnte sentt:'ucing pm'poses" " , 

AlthoUErh a few federal judl!'es hAve dIsplAyed creatIvely III sentencmg, the 
federal g'overnment generally hris failed to sel've as a model for the states and 
loralities in ntilizing sentencing alternatives, As st::ted in, a Senate Appropria
tions Committee report dealing with federal sentencmg pobcy and practtce, 

The cost of constructing and operating new prison facilities is enormous, and 
the use of illl])l'lsonment is the most expensive I"anct:iou which can he impose~ on 
a criminal offenf1er, Because cost makes imprisonment a scarce resource, It is 
essE'ntial thnt imprisonment only he used wllerene~essar,v to assure the Pl'ot:e(!
tion of society 01' the administration of just Pllllishmen,t, In th?se case>s I? whIch 
imprisonment: iR not lwC'essary, tho l'ange Of altC1'l1at1t'('.~ to mca,I'Ceraf.101/o O.'!"-
1'C'ntlll avai7ab7e i,q o7C'al'71111n,~(/,ti,gfaetorll, [.11hnpltasis added,] (Senate ApproprlU. 
tions Committee Report 94-0G.J. at PP, 21-23,) . 

T,eaclerHhip hal'; been exercised in a number of states, localities, and foreig'n na
tions in employing 1l0n-incarcel'atiYe penalties, When Great Britain was faced 
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with critical prison overcrowding in the late sixties, for example, experiments 
were initiated in which persons convicted of felonies punishable by imprisonment 
were ordered instead to perform uncompensated work for private, non-profit or 
public agencies; After the pilot projects demonstrated the worlmbility of broad 
use of community service orders, the sanction was authorized throughout the 
United Kingdom. 

In instituting community service sentences on a broad basis, the British im
posell no restrictions on the types of offenders eligible, although the Home Oillce 
stated that community service was "unlikely to be appropriate for serious sexual 
offenses or serious offenses of violence or, at the other extreme, for very minor 
offenses." Elxperience in the Inner London district over four years indicated that 
of the offenders placed to perform community service, 55 percent had been con
victed of property offenses (including theft, burglary, robbery, forgery, fraud, 
conspiracy, and blackmail-the majority, theft and burglary) ; 20 percent of 
motor vehicle offenses; and 13 percent of crimes against persons. Fully 90 per
cent of the offenders sentenced to community service had had prior cOllvictions. 
Furthermore, in all of the British experimental districts combined, 43 percent of 
those sentenced to perform community service had previously served a custodial 
sentence. '.rhe rate of successful completions of community service orders has 
remained consistently at about 74 percent, with most of tlle "failures" involving 
failure to complete the assigned number of hours, ratller than arrests for new 
offenses. This experieuce demonstrates that community service sentences can be 
employed :>\lccessfully, even with populations convicted of fairly serious of
fenses and who have had prior contact with the criminal justice system. 

A Illlluber of American jurisdictions have begun using community service or
ders and restitution requirements as sentencing options. Approximately fifty dif
ferent community service order programs now operate in California alone. ~'he 
Georgia Department of Offender Rehabilitation operates a restitution program 
for adult offenderi' which hIlS us a primary goal the reduction of the state's prison 
population. Participation is open to "any male offeuder whom the judiciary or 
the parole board would normally incarcerate in lieu of program participation 
and for whom restitution would be appropriate." Approximately 85 percent of pro
gram participants were convicted of felonies, primarily property offenses. The 
Community Restitution in Service Project (CRISP) of Pima County, Arizona, 
also was designed to offer an alternative to incarceration. Virtually all program 
participants til ere also were convicted of felony offenses. 

The Europeans have led tile wuy in employing finuncial penalties geared to 
wealth or wOJ:th as well as offense severity, but some experimentation with finan
cial penalties also is occurrillg here. One federal court has reqnired defendants 
to pay into a fund established to 11rovicle employment training for ex-offenders. 

The crucial point is that leadership at the federal level is sorely needed in 
utilizing and evaluating more extensively these and other alternatives. I stress 
that tlle alternatives-alternative mechanisms, alternative processes, alternative 
penalties-do exist anc1 Clln be implemented, given reasonable start-up planning 
and careful implementation. The major ingredient needed is a commitment to 
move in new directions. ., 

PENAT,TIES E~[PLOY)W SHOULD NO'I' IMPAIR THE CAPACITY OF OFFENDERS TO FUNCTION 
IN A FREE SOCIETY .AFTER SENTENCES HAVEl BEEN FULlJ'ILLED 

This principle has several important ramifications, one aldn to the traditional 
admonition to j,lhysicians to "at least do no harm." Even in instances in which 
deprinttion of liberty or othel:' restraints are required, the law should specify 
that such restr!lint must be performed in ways that do not harm those restruined. 
Thus, federal law Rhould delineate a code of offender rights; standards and goals 
for correctional practicC'&, programs, and facilities; and mechanisms for monitor
ing and enforcement of these rights anel standards. A step in this direction has 
been proposed with respect to juvenile offenders, in providing that every juvenilll 
in custody nhall be provided with "adequate food. heat, light, sanitary faCilities, 
bedding, clothing, recreation, education, and medical care, including necessary 
psychiatric, psychological, or other care and treatment." However, these entitle
ments need further elaboration and specification. Altel'11atively, a means for 
developing and applying more specific standards should be delineated. Further
more, similar requirements should ue adopted with respect to all persons held ill 
federlll clllltodr. pre- U1' post-niHI. adults at; well as juveniles. 

~'he requiremeut set forth that whenever possible Juveniles shall be committed 
to foster homes U1' comlliullity-llased facilities located in 01' near their home com-

\
' •. :. 

·1 
I 
i 

! 
i 
! 

I 
\1 

Ii 
I 
I 
1 

10311 

munities, also should be applied to adults. In addition, s,,,ndards for compliance 
with the "whenever Dossible" clause need to be developed. Furthermore, con
sideration should be given to whether or not a separate prison system fo! federal 
offenders ever (;ould be designed to allow both appropl'late custod:r asslgnments 
and access to communi.ty resources and linlmges. The problems whlch character
ize a federal prison system are illustrated in extreme fashion with respect to 
women offenders. Currently, women committed to the custody of the Federal 
Bureau ·of Prisons are sent to one of four prisons around the c?untry,. although 
they originate from virtually all of the states. Thus, a substantia~ porb~~ of the 
female offenders in the federal system are confined far from theu famllles and 
friends. This fact of life of the federal system constitutes one of its mo~t oppres
siye features, a feature fuat is antithetical to societal interests in the mamtenance 
of family ties. . . 

As another means of avoiding doing harm to offenders, the federal ~aw revlslO!l 
proposals should incorporate the position of the National Coalition for JaIl 
Reform (a coalition of 29 major national organ!z~tions incluqing the Na?o~al 
Sheriffs Association the National League of Clbes, the NatlOnal AssoClation 
of Counties, tJle Am'Cl'ican Correctional Association, the ACLU National Prison 
Project, and NUCD) to the effect that n~ ?ne who has not yet reached the age 
of eighteen ever should be held in an adult JUll. • . 

Another l'amifil~ation of tIl(' principle that practices employed should not lmpalr 
the capacity of offenders to function in a free society after sen!~n<;es ha ye beel,; 
fulfillpd relates to the disturbing fact that even people who have patd thelr debt 
to society by completing a term of probation, imprisonment, or parole, sel~o~ 
l'ep;ain tlleir pre·crime status in society. The .collatel'!l-l consequences o.f a cnml
nal conviction characteristically are life-long 111 duratlOn and may entaIl extrem.e 
hardships and llistress. The tendency to continue to deal with people on the ,?aSlS 
of past already-punished offenses and criminal records perpetuates the once 
a crimi~al, al,,;ays a criminal" mentality that can divide society and make re
sponsible citizenship difficult for ex-offenders. 

S. 1723 envisions establishment of special procedures whereby some ~ffenders 
who were less than a certain age upon conviction could apply for rehef from 
certain consequences of certain convictions, Logically, the burden should be 
precisely the OPPOSite. Offendpl's, regardless of age '011 cOllviction, should .not be 
subject to continuing consequences unless snch consequences :;tre speClfic?-lly 
authorizer1 as a condition of a criminal sentence or unless speclal proceedmgs 
are established wh('rein the government has un opportunity to show the nec('sslty 
for such consequences. At minimum, the court in which a conviction of crime has 
been entered ShO\lld be authorized, at the time of clischarge of a convicted person 
from its control, 01' upon discharge from imprisonment or parole, or at any time 
thereafter to entE'r an order annulling, canceling, anel rescinding the record of 
conviction' and disllosition. Upon the entry of such order, thE' person against whom 
the conviction had been entered should he restored to all civil rights lost or 
suspended hy virtue 'of the arrest, conviction, or sentence, unlesi; otherwise pro
vided in the order. The person should then be treated in all respects as not having 
been convicted, exeept that upon conviction of any subsequent crime, the prior 
conviction could be considered by the court in determining the sentence to be 
impllsed. 

'Ehe sentencing ~tructure and mechanisms outlined in the bills under con
sideration are untricd and perhaps unworkable. ,Ve have concentrated on maJor 
points objectionable to us, especially those that we believe may have received in
sufficient consideration to clate. 'rhere are many other features of the bills that 
concern us. We object, for example, to provisions that would exempt federal cor
rectional agencies from the puhlic cllscloslll'e statutes that apply to other 
bureaucracies. We object to the notion of creating un entity such as the proposed 
sentencing commission 01' committee without at the same time creating a mean
ingful opportunit~' for public input and critique of the guidelines and their effects, 
during their promulgation and before and after implementation. We object to the 
retention of most of the commonly proposed purposes of sentencing as allowable 
with little guidance as to how to balance these ('omplex and perhaps conflicting 
purposes in making individual dispositions or establishing sentencing ranges. 

The legislative branch bears the responsibility for developing a coherent public 
policy to govern the criminal sanctioning proc-ess. This is a .difficult and contro
yersial· process. but far from an impossible one. It is als.'l a task on which we 
should not hesitate to spend the time required to acltie\'e the results desir('d. even 
if more than a decade is required. It is a task which, undertaken at this POillt in 
time, could set this nation on a new and hetter course, a course a way from more 
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state control over individual lives, away from. more prisons. We have offered a 
small set of time-honored principles which we believe would be of substantial aid 
in developing a much more progressive set of sentencing laws. We look to you 
for leadership in moving the nation ill these more promising directions. 

Thank you for your consideration. 

Senator TIIDRl\fOND. Our next witness is Ms, Esther Herst, National 
Committee Against Repressive Legislation. 

Ms. Herst. come around please, Ms. Herst. I believe that you have a 
written statement here. . 

Ms. HERST. Yes, I do. 
Senator. THURMOND. 1£ you could do just like Mr. Rector did, with

out objection, we will put your entire statement in the record, at the 
conclusion of your oral testimony. 

Ms. HERST. I will be happy to do so. . 
Senator THUR~fOND: 1£ you will just emphasize the points off the cuff 

that you feel are most Important . 
. \ Ms. HERST. Yes; I will, Senator. Thank you. 
L- __ <,.#_~'_-.:: :,'';~~::'-':::;:;;;:!..';:::~~::''~-::;-'':-_:'~:..-,,,,,, .. "..., •.••• 

j' )-. -:, -! ~':··1~.:1'" 
. 

-----------------------------------------------------------------------------------~------~~-------~~--------------------~------~~~~----~~~~------~--~~ 

) 

j 
1 

! ~ 

,. 
J 

! 

I 0 .... 




