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LESTIMONY oF MILTON G. RECTOR, PRESIDENT, THE NATIONAL COUNCIL ON
CrIME AND Drrinquency

NCJ# 73375
Motion Picture Association of America, Inc.

‘I appreciate the opportunity to appear before you on behalf of the National

and Recording Industry of America Inc. - 4 Sofgggil}]g; 311‘11123’ 1?13(}3 B&ﬁ?&ml}ﬁy (.NC_JG?)I, a pr‘i?:;atis, non-profit organization, ! {.‘
. : . - : oft eral criminal laws. We have a number of specifia !
Concerning Film and Record Piracy and suggestions concerning the legislation you are considering, especially in reggrd to i
Count erfeiting sentencing, hut before highlighting those detnils, T would. like to oxpress a few I?§
i

‘concerns thdt have dominated ouy review of the varioug existing proposals,

- Iam aware 01:’ the tremendous amounnt: of time, energy, and offort that have heen
devoted to considering federal criminal cobde revision over the,last decade. With
the expenditure of stieh time and ‘energy tends to come g high level of commit-
ment to the rgsulting product and a sense that adoption of that product is al-
mos‘t a necessity, This is an understandable tendency - and one I do not argne
against. My concern here is that you continue to take a long view, and exercise
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. N s tting
tion not to undermine any of the efforts to (date by in any Wa'y cu
%ﬁgaxt)rg%lelss short, The matter before you is of_ such importance in itg 1gach ggg
substance that every opportuntiy must be ptihzed for full scrutiny, review, et
debate. Such full and open exploration is vital and not only to achxex(rimg ta é)dihg
uct of the highest quality, but also to attaining a broad base of un (‘EIS‘ at e
and support for the important changes to he made. I very m}lcl-l ap;()ileg:utt eand
opportunity to be a part of this process of comprehensx.ve scxutmy,. ? a e,u pnd
revision, and I urge you to arrange for broader hearings and greater p
rutiny in the months to come.
sc@é%ﬁl,ﬁy respect for and concern about the process tl}at shouldlbe Eol}owei(g
in revision of the federal criminal laws is rooted in a belief that ayon,, Ylefzvon-
crueial to achieving the kinds of chnnges.that we So degzply_ need. ou illlewith
sidering here much more than recodification or reorganization, Espiqm cls;an th
respect to sentencing, you are considermg_ fundamental and drafma éc desgif
which, if enacted, will determine the basic nat}lre of practices or, ecsi1 les é o
not centuries, I stress the profound impact possible from. your ldlelmsulms Lo to
help place in context the recommendations we will be n;qkmg. A t ougtl. .\'out W
face the renlities of this year and your sense of prevailing publie s%r} 11;1en ) the
impact of what you decide this year is likely to carry far beyond t 1s.te1;:mmm
current notions and moods about erime: In short, you hzwg thg opp01rtun1 ?h Oha .
this nation around, to set us off in new, more posm_ve.dwectl‘ons. You, 1“1 ho bOTl ®
invested so much time and study, can take thg lead in ‘mformm.g the pt} b 1cd::1 hout
the problems endemic in current practices. You are ideally rsxtufltelzldlo fe1 gate
the public about the need for some bold new a_pproaches. “_e aie 0 L?etli’ itaﬁy
you will employ this opportunity to set this nation out upon the: otgg, X u
needed, journey toward saner and more humane senteucmg practices. {shment
There are many problems with respect to current sentencmg i}llld pun s mens
practices. You have heard much and will hear_a great deal more ‘ix )o}:ltl aheq noer
of these problems. But there is one problem w}uch 1 tln_nk you can har ’l‘E f)xiited
much—our national tendency to rely exce.j:swely on 1mpr1ysonmen?. i % Noed
Statse incarcerates more persons per capita than any W este'rn in u% Uéli ffé d
nation other than South Africa, and the diﬂ’erences.canm&t be, e;.;_)la.mgfl‘ { et
ences in crime rates. Over the last few years, while pLAA s vietimization Ju
veys have informed us that the erime rates in the United St%_l.tes have ?etllllm ped
relatively stable, our prison and jail population have.skyroche‘ted. OV‘EL ! 533 0(-)0
decade, the combined state and federal prison pqpulatlon.has grown from 53, 00
to 303,000. More £nd more of the meager public purse is beinf'; eatgxx away
holding people in large, yet frequently overcrowded hm_nau wmghoqses. ttended
Last week in an address to a seminar at thp Brookings Insututl'op a efp e1 "
by legislators from fourteen states. Bill Nagel 1uus_tmted the proportions o oxt
current confined population in a very viv.id faslnon_. He askeq the g;:loqp m(z
imagine that all prisoners in America’s prisons and Jailg were to s)m_ne ow =
corporate themselves into o governmental entity—say a city ca}lgd i 1‘130111:11.I S
pointed out that Prisonia would be one of .the very largest cities in t}le 7.b"
ranking immediately behind St. Louis and just ahead of Denver. It \\(;lqlc.s _e
larger than many cities having major league baseball and football franc lljend
Pittsburgh, . Atlanta, Cincinnati, Seattle, I_(ansus City, Mlnneapolx§, QOu fa z{
Miami, Buffalo, Denver, and Tampa, Prisonia would have enougli 1:es1d.\nt§ 'Orto
Congressional distriet. It would be larger than three stﬂteg. If P risonia z\hexe o
be taken out of the U.8. altogether, it would rank larger in population than
! U.N.'s present member nations, . .
Ot{flxlletil quiteprecently, the federal government led the way in expnns1.9n—in ex-
panding the prison population, in an expanglmg natmna}_network of prisons, and
in expanding per capita expenditure on prisoners. A 1976 Stlnldg’ by the Congres-
sional Budget Office showed that it then cost more than blf,OOP to _hold on:
prisoner for a year in one of the numerous new fedegal prisons. We believe tha
the federal leadership role for the future lies in precisely the opposite dzrectlglii.
TWe are here today to urge that any sentengin_g proposals agopted be predicate
on achieving an overall de-escalation of criminal s_unctiomng;' pmctie.es. at the
federal level. 8. 1722 is fundamentally flawed in that its sentencing provisions s_u:s
centered on only some of the most erucial shortecomings of cur}-gnt sent'em.:qnti
practices, 8. 1722 is oriented toward reducing unwarranted dispm:mes in erimina
sanctions and toward inereasing certninty and equity in application of sentences.
These are admirable objectives which we would share, Howerver, the bill fa.ils
completely to address the erying need to redunce reliance on incurcerai_tive penalt;es
and generally fails to adhere to the principle that the least drastic means for

e e e o
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effectuating g legitimate governmental interest should be preferred, Rather, the
bill is saturated with provisions that would tend to increase reliance on incarcer-
ation,

The list of provisions and omissions in S, 1722 that would tend to increase the
use of imprisonment is too long to detail here, but let me highlight some of the
more glaring examples, The bill would substantially reduce “good time"” allow-
ances. The bill would severely underuiine the presumption against incarceration
that flows from American criminal law's traditional preference for liberty and
for minimizing interference in individual lives, Indeed, many sections of the bill
and much of its general tone seems to reflect a preference for incarceration. Under
8. 1722, all offenses would be Dunishable by imprisonment. The bill would author-
ize unduly severe maximum terms, Parole as a form of early release would be
eliminated entirely, The limitations set on differences allowable between the upper
and lower limits of the sentencing guideline ranges would tend to push the ranges
toward the maximum termg authorized. The bill would allow the government to
appeal a sentence that fell helow the sentencing guidelines, The bill svould allow
confinement for up to one year as a condition of probation. The bill would direct
the sentencing commission to employ current record high levels of incarceration
and current excessively long averages of time served as a basis for establishing
future sentencing guidelines,

S. 1722 would not authorize penalties such asg restitution, community servie
orders, and other nou-incarcerative sanctions other than fines and probation as
sole sanetions. The bill does not contain incentives or directives fop employing
alternatives to incarceration, No administrative mechanisms for establishing and
operating alternative programs are’set forth, The bill fails to include among
the purposes of sentencing the important goals of repairing the harm done by the
offense, mending the soeial fabrie, and restoring offenders to full status in the
community after the harm has been repaired.

8. 1728 does not share all of these features of 8, 1799 that would push federal
gentencing practicos in precisely the wrong direction, Xowever, S, 1723 also has
failed to fully embrace the principles which should be the hasig for a major sen-
tencing reform. Many of the “bracketed” portions of the bill reflect the i’aict that
critical policy decisions have not heen made as to whera the preferences, priorities,
and presumptions should lie. The remainder of our statement will be devoted to
elaborating on the principles that we believe shonld guide the Congress in its
work with respect to sentencing, as well as to suggesting specifie Dolicy decisions
that follow from those principles,

Section 4801 of 8. 1728 calls for submission of u statement of the expected
impact on any sentencing guidelines proposed. It also specifies that the likely
impaect on federal prisons, eriminal dockets, and federal expenditures each should
be explored, We endorse the requirement for projecting the impaets to he expected
in each of these areas, and suggest that the effort of developing guidelines and
Drojetions of their effects will be most fruitful if tied to clenr goals toward
which the guidelines are aimed. In addition to the listeq burposes of promoting
fairmess and certainty, eliminating unwarranted disparity, and improving the
administration of justice, the Congress should specify as o purpose of sentencing
guidelines the goal of achieving an overall de-escalation in Sentences authorized
and imposed. Failure to adopt this goal and to make decisiony consistent with

it is 2 major flaw of hoth bills.

As David Rothman hag noted, ours ig g society that marks time and measures
events in minutes and seconds. A baske’Hall team, for example, has 24 seconds
to attgmpt to score if it is to retain possession of the ball. Most of those agsigned
to_mihtary “boot camp” talk ag if they could not endure one hour more than the
thirteen weeks they are usually required to spend there. Yet in comparison to the
Huropeans, who dole out prison time in spoonsfull, we dish it out in buckets, ¥ow
often do we stop to consider that a prison sentence of fifteen years ig equivalent
to half the number of years required to pay off g typical house mortgage, or half
the numper of years a typical person works toward a pension? Such terms repre-
gent major portions of our lives, Both bills contemplate allowabla Drison sentences
in excess of a Yyear for all classes of felonies. We do not Inmow what sentences
actuglly would be imposed under the as et unspecifiad sentencing guidelines, but
eonsider for a moment the nation that les perhaps on the othey extreme, Holland.
In that country, only four percent of prison sentences exceed one year. aud the
average prison sentence is 35 dnys. The prison terms anthorized in federal law
should be substantially lower than those proposed in either bill,
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carceration, violations short of a new conviction for a more serious offense should
not earry invarceration as 4 petential sanetion, Thig DPresumption also would pro-
vide support for retention of “good time" credits at their present level at the least.
Elimination of parole as a method of early release should not be considered until
substantial de-esealation of sentences has been fully achieved. A Presumption
against incarceration also would rn counter to stundard imposition of con-
tingent terms of imprisonment over and above the basic term provided for the
offense,

A BROAD RANGE OF PENALTIES OF VARYING SEVERITY SHOULD BE AUTHORIZED AND
PRESENTED IN ORDER OF PREFERENCE

This second prineiple is a logical follow-on to the presumption against incarp.
ceration. Consistent with the Presumption of innocence, both bills call for release
of defendants prior to trial on personal recognizance or, if necessary, through the
first of a series of conditions of release, ranging from less to more restrictive,
which will reasonably assure the appearance of the accused for trial, Similarly,
consistent with the bresumption against incarceration, offenders should Le sen-
tenced to the ilrst of a wide series of options, ranging from less to more restrie-
tive, which will satisfy legitimate sentencing purposes.

In August of this year, the American Bar Association approved new policies
relating to proposed revisions of the federal criminal code in order to enhance the
ABA’s previously expressed support for use of alternatives to incarceration. The
new ABA policy delineated seven sentencing alternatives which sentencing judges
should be required to consider in imposing sentence on an individual, The com-
mentary supporting the new policy referrved to previous ABA testimony which
had indicated displeasure with the lack of emphasig on alternatweg in 5. 1437,

at least consider, in every case, 8 sentence of probation or the other sentencing
alternatives recommended, including a fine, an order to make restitution to the
victim of the offense, forfeiture, community service or supervisi'on, intermittent
incarceration, and, finally, term imprisonment in (a) an institution other than a
confinement institution, or (b) a confinement institution. The commentqry ex-
plained that, “S. 1437 sets out these alternatives as available scn?ences which the
judge can impose, but our proposal would mandate a “logkstep’ approqch: the
judge would have to at least look at alternatives short of imprisonment in every
case.” .

In restating the ABA's nreviously espoused rationale in support; nf_ alterna-
tives, the commentary summarized that alternatives: “maximize the liberty of
the individual while at the same time vindicating the authority of the law and
effectively protecting the publie from further violation_oi‘ .the law; they aﬁirn_m-
tively promote the rehabilitation of the offender by COHf‘Jlllll']]g normal community
contacts: they avoid the negative and frequently stultifying effects of confine-
ment which often severely snd unnecegsarily complicate the reintegration of tl;e
offender into the community ; they greatly reduce the finanecial costg to the public
treasury of an effective correctional system; they minimize the impact of the
convietion npon innocent dependents of the offender.”

The National Council on Crime and Delinquency concurs in the recmm_nendp-
tiong that a broader range of sentencing alternatives should be authoylzed in
federal Iaw that the alternatives should he presented in order of sev_emty. and
that judges should be required to impose the first of the options which would
satisfy legitimate sentencing purposes. . )

Although a few federal judges have displayed creatively in sentencing, the
federal government generally has failed to serve as o mpdel for the states and
localities in ntilizing sentencing alternatives. As stated in a Senate AQpropria—
tions Committee report dealing with federal senteneing policy and practice.

The cost of construeting and operating new prison facilities i enormous, and
the use of imprisonment ig the most expensive sanction which ean he imposed on
a criminal offender. Because cost makes imprisonment a searce resource, it is
egsential that {imprisonment only be used wherénepessary to assure the prot:ea-
tion of society or the administration of just bunishment, In those cases in which
imprisonment is not necessary, the range of alternatives to inearceration o
rently available ia clearly unsatisfactory, [Bmphasis added.] (Senate Appropria-
tions Committee Report 94-964 at pp. 21-23.) . .

Teadership has been exercised in a number of states, localities, and foreign na-
tions in employing non-inearcerative penalties. When Great Britain wag faced
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with critical prison overcrowding in the Iate sixties, for example, experiments
were initiated in which persons convicted of felonies punishable by imprisonment
were ordered instead to periorm uncompensated work foxr private, non-profit or
public agencies: After the pilot projects demonstrated the workability of broad
use of community service orders, the sanction was authorized throughout the
United Kingdom. i

In instituting community service sentences on a broad basis, the British im-
posed no restrictions on the types of offenders eligible, although the Home Office
stated that community service was “unlikely to be appropriate for serious sexual
offenses or serious offenses of violence or, at the other extreme, for very minor
offenses.” Bxperience in the Inner London district over four years indicated that
of the offenders placed to perform community service, 55 percent had been con-
victed of property offenses (including theft, burglary, robbery, forgery, fraud,
conspiracy, and blackmail--the majority, theft and burglary) ; 20 percent of
motor vehicle offenses; and 18 percent of crimes against persons. Fully 90 per-
cent of the offenders sentenced to community service had had prior convictions.
Farthermore, in all of the British experimental districts combined, 43 percent of
those sentenced to perform community service had previously served a custodial
sentence. The rate of successful completions of community service orders has
remained consistently at about 74 percent, with most of the “failures” involving
failure to complete the assigned number of hours, rather than arrests for new
offenses. This experience demonstrates that community service sentences can be
employed suaccessfully, even iwith populations convicted of fairly serious of-
fenses and who have had prior contact with the criminal justice system.

A number of American jurisdictions have begun using community service or-
ders and restitution requirements as sentencing options. Approximately fifty dif-
ferent community service order programs now operate in California alone. The
Georgia Department of Offender Rebabilitation operates a restitution program
for adult ofienders which has as a primary goal the reduction of the state’s prison
population. Participation is open to “any male offender wiom the judiciary or
the parole board would normally incarcerate in lieu of program participation
and for whom restitution would be appropriate.” Approximately 85 percent of pro-
eram participants were convicted of felonies, primarily property offensges. The
Community Restitution in Service Project (CRISP) of Pima County, Arizona,
also was designed to offer an alternative to inearceration. Virtually all program
participants there also were convicted of felony offenses.

The Luropeans have led tue way in employing financial penalties geared to
wealth or worth as well as otfense severity, but some experimentation with finan-
cial penalties also is occurring here. One federal court has required defendants
to pay into a fund established to provide employment training for ex-offenders.

The crucial point is that leadership at the federal level is sorely needed in
utilizing and evaluating more extensively these and other alternatives. I stress
that the alternatives—alternative mechanisms, alternative processes, alternative
penalties—do exist and can be implemented, given reasonable start-up planning
and careful implementation. The major ingredient needed is a commitment_to
move in new directions. )

PENALTIES EMPLOYED SHOULD NOT IMPAIR THE CAPACITY OF OFFENDERS TO FUNCTION
IN A FREE SOCIETY AFTER SENTENCES HAVE BEEN FULFILLED

This principle has several important ramifications, one akin to the traditional
admonition to physicians to “at least do no harm.” Tlven in instances in which
deprivation of liberty or other restraints are required, the law should specify
that such restraint must be performed in ways that do not harm those restrained.
Thus, federal law should delineate a code of offender rights; standards and goals
for correctional practices, programs, and facilities; and mechanisms for monitor-
ing and enforceqxent of these rights and standards. A step in this direction has
peen proposed with respect to juvenile offenders, in providing that every juvenils
in cqstody shall be provided with “adequate food. heat, light, sanitary facilities,
beddu_xg, _clothing, recreation, education, and medical care, including necessary
psychiatrie, psychological, or other care and treatment.” However, these entitle-
ments peed further elaboration and specification. Alternatively, a means for
(Ievelop}ng and applying move specific standards should be delineated. Furthexr-
more, similar requirements should be adopted with respect to ail persons held in
federal custody, pre- or post-trial, adults as well as juveniles,

The requirement set forth that whenever possible juveniles shall be committed
to foster homes or comniunity-based facilities located in or near their home com-
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munities, also should be applied to adults. In addition, s:.ndards for compliance
with the “whenever possible” clause need to be developed. Furthermore, con-
sideration should be given to whether or not a separate prison system for federal
offenders ever could be designed to allow both appropriate custody assignments
and access to community resources and linkages. The problems wh;ch charaeter-
ize a federal prison system are illustrated in exireme fashion with respect to
women offenders. Currently, women committed to the custody of the Federal
Bureau of Prisons are sent to one of four prisons around the c.ountry,.although
they originate from virtually all of the states. Thus, a substantial portion of the
female offenclers in the federal system are confined far from their families and
friends. This fact of life of the federal system constitutes one of its mo§t oppres-
sive features, a feature that is antithetical to societal interests in the maintenance
of family ties. s

As another means of avoiding doing harm to offenders, the federal law revision
proposals should incorporate the position of the National Ggahtmn for.Jall
Reform (a coalition of 29 major national organizations including the Napopal
Sheriffs Association, the National League of Cities, the National Assocm_twn
of Counties, the American Correctional ‘Association, the ACLU National Prison
Project, and NCCD) to the effect that no one who has not yet reached the age
of eighteen ever should be held in an adult jail. . .

Another vamification of the principle that practices employed should not impair
the capacity of offenders to function in a free society after sentences have been
fulfilled relates to the disturbing fact that even people who have “paid their debt”
to society by completing a term of probation, imprisonment, or parole, selc_lox_n
regain their pre-crime status in society. The collateral consequences o.f a crimi-
nal conviction characteristically are life-long in duration and may entail extreme
hardships and distress. The tendency to continue to deal with people on the basis
of past, already-punished offenses and criminal records perpetuates the “once
a criminal, always a criminal” mentality that can divide society and make re-
sponsible citizenship difficult for ex-offenders.

S. 1728 envisions establishment of special procedures whereby some qffenders
who were less than a certain age upon conviction could apply for relief from
certain consequences of certain convictions. Logically, the burden should be
precisely the opposite. Offenders, regardliess of age on conviction, should not be
subject to continuing consequences unless such consequences ave specifically
authorized as a condition of a criminal senfence or unless special proceedings
are established wherein the government has an opportunity to show the necessity
for such consequences. At minimum, the court in which a conviction of crime has
been entered shounld be authorized, at the time of discharge of a convicted person
from its control, or npon discharge from imprisonment or parole, or at any time
thereafter, to enter an order annulling, canceling, and rescinding the record of
conviction and disposition. Upon the entry of such order, the person against whom
the convietion had been entered should be restoved to all civil rights lost or
suspended by virtue of the arrest, conviction, or sentence, unless otherwise pro-
vided in the order. The person should then be treated in ali vespeacts as not having
been convicted, except that upon conviction of any subsequent crime, the prior
convietion could be considered by the court in determining the sentence to be
imposed.

The sentencing structure and mechanisms outlined in the bills under con-
sideration ave untried and perhaps unworkable. We have concentrated on major
points objectionable to us, especially those that we believe may have received in-
sufficient consideration to date. There are many other features of the bills that
concern us. We object, for example, to provisions that would exempt federal cor-
rectional agencies from the public disclosure statutes that apply to other
bureaucracies. We abject to the notion of creating an entity such as the proposed
sentencing commission or committee without at the same time creating a mean-
ingful opportunity for public input and eritique of the guidelines and their effects,
during their promulgation and before and after implementation. We object to the
retention of most of the eommonly proposed purposes of sentencing as allowable
with little guidance as to how to balance these complex and perhaps conflicting
purposes in making individual dispositions or establishing sentencing ranges.

The legislative branch bears the responsibility for developing a coherent public
policy to govern the criminal sanctioning process. This is a difficult and contro-
versial process. but far from an impossible one. It is also a task on which we
should not hesitate to spend the time required to achieve the results desired. even
if more than a decade is required. It is a task which, undertaken at this point in
time, could set this nation on a new and better course, a course away from more

51-840—7 927




il

R SR ey e v

10312

state control over individual lives, away from more prisons. We have offered a
small set of time-honored principles which we believe would be of substantial aid
in developing a much more progressive set of sentencing laws. We look to you
for leadership in moving the nation in these more promising directions.

Thank you for your consideration.

Senator Teuraonp. Qur next witness is Ms, Esther Herst, National

Committee Against Repressive Legislation.
Ms. Herst, come around please, Ms. Herst. I believe that you have a

written statement here,

Ms. Hersr. Yes, I do: ;
If you could do just like Mr. Rector did, with-

Senator TEHURMOND.
out objection, we will put your entire statement in the record, at the

conclusion of your oral testimony.

Ms. Herst. I will be happy to do so. C
Senator Trormonp, If you will just emphasize the points off the cuff

that you feel are most important.

i A

Ms. Hersr. Yes; I will, Senator. Thank you.






