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The following.is an’examinafion of data.developed by . the.Congressional Re-
search Setrvice t0 :determine, through, computer analysis' the;possible impact..on
prison terms, imposed and prison terms -served of the senteneing .provisions ot
major legisiative proposals of..the 95th Gongress which would have restructed
the Federal criminal code,.The analysis, is based on: 4 number of:assumptions ds
to the -impact of the proposals: onjudicial sentenecingibehnvior. The bills “¢on-
sidered are H.R. 6869, (intyaduced. by Houge. Judiciary Committee. Chairman
Rodine), H.R. 2811 ( introduced by Representative .Colien), and §. 1487 (intrg-
.Quced by Senators McClellan and Keunnedy) as -passed’ by the Senate on Jan-
11&1'51.30,1978.,:..: e T S Ay o R

.4\ study similar to this one wis-requested in 1975.by the Subcommittee on Na-

tu_mal Penitentiaries. of the U.S: Senate Judiciary. Committeer during that Com-
mittee’s consideration . of §. 1,.the.major:eriminal code .reform bill of the 94th
Congress. In discussions with Subcommittee staff at that time we ascertained
‘what information ‘that staff considered most useful in cousideration of that
,leglsl‘ation. A report was issued in March of 1976 shoiving the results of the
examination of those assumptions that were felt to be most crucial at that time?

-All three bills considered by the 95th Congress call for several radical depar-
tm_res from existing sentencing procedures; I.R. 6869 and H.R. 2311 would ninin-
tmx} parole- relense but would eliminate statutory -good time. S, 1487 would
maintain both parole release and statutory good time, though not in the same
form as under current law. Under 8. 1487 as passed by the Senate, the normal
sexltel_lce to imprisonment would be served in tull with no eligibility for parole;
opl'y in the “unusual” ease in .which a detendaiit is sentenced solely for reha-
hilitative purposes would it be contemplated that a Jjudge would specify that a
dgfendant is. eligible to be considered for early release on parole? Those indi-
\'}duals not eligible for parole would earn time off for good behavior—good
time~— at the rate of three days per month after the first year of imprisonment-——
a lqsger amount than can be earned under current good time provisions, In
addition, bqth‘ H.R. 6869 and 8. 1437 would establish a 71.8. Sentencing Com-
migsion to issue guidelines to’ govern the imposition of sentences by Ifederal
Judges_ and the granting of early release by the U.8, Parole Commission.

During its consideration of this legislation, the House Criminal Justice Sub-
committee heard testimony expressing concern .that despite the elimination of
good time under H.R. 6869 and H.R. 2811 and the virtual abolition of parole
u.ndx’: 8. 1487, sentences imposed under these bills if enacted might not differ
sxgmﬁcantly from sentences imposed under current law. Concern was expressed
that there should be adequate-safegnards in the legislation to ensure that sen-
tences recommended by a Sentencing Commission and that sentence§ actually
imposd should not be top long. Therefore, the House Subcommittes believed
it would Dbe valuable to répeat our earlier analysis in order to test what the
effécts might Jbe under each of the three new bills should current sentencing
Dractices continte relatively unchanged, A report of the results of this analysis
was issued in June of 1978, and they are repeated in this report. No attempt
was made in the analysis to predict what gentencing guidelines a Sentencing Com-
mission might develop nor their possible effect on sentencing practices,

However, several provisions of 8, 1437-and the Senate report support the con-
tention that under S. 14387 sentence lengths would more closely approximate the
amount of time currently served in’ prison’ rather than the length of sentence
currently imposed. 8. 1437 directs the Sentericing Commission in promulgating
its guidelines to “be guided by ... in cases involving sentences to-terms of im-
prisonment, the lengths of such terms actually served” in'ecategories.of cases

1 See Tacohsen, Madeleine, Charlotin T, Mogre;, and Miriam S, Saxon, Preliminary: Study
of the Possible-Tmpnet of &.'1 on.the Federal Prison -Population, Washington, D.C., Library
of Congress, Congressional Research Service, March 10,1076, 25 D: , S,

21.8. Congress, Senate, Committee on the Indiclary, Criminal Code Reform Act of 1977 ;
Reportto Accompany S, 1437, Washington,. U.S. Govt; Print. Oofl,, 1977.. (95th:Congress,
1st séssion. Report No, 95-605)-p,-883, . .

3 See MeClure, Barbarn, and Steve Chilton, Study of the Posgible Impact on -Sentence
Length and Time Served in Prison of Sentencing Provisions,of ‘Major Criminal Codp Re-
form Legislation of the 05th Congress. Washington, D.C., Library of Congress, Congres-
sional Rescarch Service, June 7, 1978, 29 p.
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prior to the creation of .the Commission,! and to “takie] into account, the, nature
and’ capabity of-thé penal, ‘eorrettional, 'and other facilitics .and.‘sérﬁcqs*avnil—
able ... ..to assure that the available capacities-of such facilities and services ‘wi
not be exceeded.”® 'The Senate Judiciary Committee report on-the bill states
that ‘“with the almost total elimination of early parole release it is absolutely
essential that the Commission not be unduly influenced by the lengths of sen-
tences of imprisonment imposed today."” ¢ o assure compliance with the guide-
lines, the bill directs the court to impose 2 sentence within the guideline range
anless it finds aggravating or mitigating circumstances not adequately considered
by the Commission, and it requires the court to state the speciﬁc‘reason\f‘prv de-
parting from the guidenneaandﬂproﬁdes a‘rightto v‘b,-f)péllnfe"r‘eview as a reSult of
inconsisténcy with the guideline Both the House and Senate Subcommittees
heard testimony to the effect that as a result-of these provisions of '8, 1437 and
its legisiative history, terms .of imprisonment jmposed under that bill would ap-
proximate the amount -of time now actually served in prison rather than the
lengths of sentences now actually imposed. Therefore, the Senate J udiciary Sub-
committee on Criminal Laws and Procedures believed it would also be'vailuable to
test the effects of §. 1437 based on the assumption that sentences imposed under
.guidelines imposed by a Sentencing Commission would closely approximate the
amount of time currently served in prison. The results of this analysis are con-
tained in this more comprehensive report. .

There is a significant lack of quantitative analysis in the literature regarding
changes in sentencing policy and practices which: result from- statutory -cliange
in the-law governing sentencing, which means that there are few tools on which
to base a predictive nlodel. Tor this reason, we have made N0 attempt in this
study to use any single model of estimated sentences. We did, however, apply
four different assumptions to our data in order to gauge & range of possible
gentences and time served in prison under the proposed legislation.

The source of our data was a 209, sample of all Tederal offenders sentenced
to prison in fiscal year 1974, This sample was drawn from a computer tape pro-
vided by the Administeative Office of the United States Courts, which annually
collecty data on offenders convicted in the U.S. District Courts. Although we
have a high degree of confidence in the data that we have developed, we recognize
that there are certain problems in using it as a basis for predictive analysis.
Tirst, the 1974 population of convicted offenders may not be similar to the popu-
jation in subsequent years because of differing proportions of types of com:ic_tious
wor differing law enforcement or prosecutorial priorities. Second, the Administra-

tive Office tape yacords only the most serious olfense that was a basis for convic-
tion in each case without regard to other counts. Therefore, it could be argued
+hat the data on the tape do not accurately reflect the crimes for which there were
,convietions in 1974 However, the addition of multicount information .wou.ld
have required extensive staff time and most likely would have resulted in dis-
torted sentence length data due to the preponderant practice of sentencing to
«concurrent rather than consecutive gentences of imprisonment.“

An additional-caution must be noted concerning the .conclustons of ‘this report
as to possible effects on man years served in prison and prison population, since
it is not feasible to evaluate in this report any encouragement given by the legi'sla-
tion to increased use of alternatives to imprisonment." Any reduction that might
yesult in the percentﬂge's of oftenders that ave imprisoned would have an effect
on prison population and man years that could not be reflected using the meth-
wodology in this report. ereis

The prinecipal conclusions of this study set forth a wide range of possibilities,
.each of which is as valid as its corresponding assumption, For example, the study
gtates four possible effects of the enactment of S. 1437 on prison man years,
ranging from an increase of 92.8 percent to a decrease of 27.7 percent. In orc_ler
to determine whether any one of these possible effects is likely, the assumption
,on which it is pased must be evaluated.. g :

PR

:)Title 111, c‘l’{:)_\l»ter 58, sec. 004 (1). .
Ibld., soe. 908N Judiclary. Criminal Code Reform Act of .1077 H

oS, 'Congress. Senate. Committee on the

ort to Accompany S. 1437, on. elt., 0, 1169, - o
rm‘f")'L‘itle 1, Chnp‘(‘vr 20, sec, 200%(11) (2) and 2003(b) ; Chapter 37, sec. 3725 (a). .
8 See Dawson, Robert Q. Sentencing @ Tlie Decision 28 to Type, Length and Condltious of
‘Sentence, Boston, Tittle, Brown and Co:; 1969, Ty, 20 -210, .
0 g, 1437, for. example, sdinects the Sentencing. Commission to insure that the gulde-
Tines reﬂect’ the im})roprmteliess ot‘ln-sentehce’.’o‘tlrenvilmmhn,pulson-memsfor ,m,minor(o(fnnse
Dy & firgt offender, and the general ‘lnnnx)rt)rrlrlatentzss o
@ rebabilitative purbose.‘Tme 111, Chapter 03 ) .,

£ imprisoning an: oftendér so‘lé_l}: ifor -
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ustExslli)ilctﬁefélixglégrglouts‘ldemtmns discussed above, we believe that the data, give
e o h a ion.on the characteristics, of the population .sentencéﬁ to
D ant of the sgn}c),elmlt us_:,t_g'p_roude a.range.of projections as to the possible
refdrhi"-pré e tencing L‘)IO}'ISI{JI}S o§ the various 95th Congress criminal code
reform) ispdur ’holplz %ﬁaglt%:;ssgl;exief little ;such ‘information has herétofore’ ex-
suf_lllnlz useful information for poligyxs;f;%ixlgi)ltlﬁ;:)%égegard o its limitations, will
of Ouru?lll?;%;’gésalilgdwlth due, regard for the cautions raised above, the results
Sy e lcat,gd that there would be an estimated over’all decrease
Lrom Chyent aw average maximum sentences imposable under all three bills
eyaminet—a 1 3 g(;.scent flecrease under H.R. 6869, a 52.7 percent decrease unden
sumptious’ and ¢ 'h' percent. decrease under 8. 1437. By applying different as-
Sumpt ons | staturo ‘a,l'. 1lxlmy occur with regard to sentences actually imposed as
S okult of stafut llgllc %ngé,x;:we also developed: a rangéxof'possible’sen?:enées
pomsev iy approximats. n er the assumption that sentencing practices would
ook e Ie 'cgl_lrent gractices, we estimated that the range of average
Iposed sentence n(c1 ex_ H.R. 6869 would be from 86 to 90 percent of avera?r
e et f‘ und er current law; the range under H.R. 2311 would be froﬁg
41 to OT percent ,t ﬁx_n the range under 8. 1437 would be from 72 to 86 percent
e thia e (} %_s_sumpfxon' that:sententcing-practices -would-be modified- t(;
PO ik 3 A 61111112 nc(?ersr?;;t(_lgrsegvgg 3in prison, we estimated that the range
av%x;agg ipll)osed sAentences‘»under curreﬁt la"‘?’.“ould be from 81 to 89 peroaut of
resuﬁ: i‘xilt;letlo teeltzx.mut‘;ed thm,; the elimination of good time by H.R. 6869 might
resu populatio?l 111:1c1§fase of 1712,9 man-years served in prison .(l;ased on ?he
oD ‘erO to. enders sentenced to prison during fiscal year 1974), an
e 'thlé 1'cgn t1_11cre.ase. \\fe estimated that the almost total eliminatio’n ot
parole and o )chex;ct 1é)n in avallable' statutory good time under $. 1437 might
Pyl ass‘ffm %t’ion : 0 92.8 percent increase in prison man-years based on scén-
o3 pe;cent tol P _s clz os.tel_y~ approximating current sentencing practices and to a
88 Dercent curren.t‘ decrease b{tsed on sentencing asswmptions closely’ approxi-
subjecbu e cuner Am‘nquqt of _tm_le served in prison. Because these figures ma ’.b
t?e qualiﬁcat.iousell)i?égég&(()lninlttlllz ‘faisl‘leligfé tlt‘]at-; tl:gy be' viewed onfy in th’t 0%
tions, used to arrive at these ranges see pa.rtsulIIﬂi,‘g%,‘glslflui"sl%%l?)fvthe esm
y W

1. DEVELOPMENT OF THE DATA

In Mar _— . s
nlitltle?apz)lncntgse)" §,utdhie.S\‘1bcom'nnttee on National Penitentiaries of the Senate Com-
The oosuible imp‘lctcglflys asked the Congressional Research Service to analyze
the Dossivle Ontth ok > ‘1 (94th Congress), a bill to restructure the Federal
Adminiﬁtratﬁ'e O'tﬁe e’e¥a1 prison population. We began by obtaining from the
detailed informatioce ol t%le Unit_ed‘ States Courts a computer tape x."contzﬁnim'
detailed informnatl n o§1 e conviction and disposition of Federal offenders ig
ronce of tmprison lge, ;t\;\fe (he'\v a population-of cases for which there was a se‘n-l
T o i be‘ nsefelli tand retained the elements of information on theée cases
that. v unmanawenbll 0 our‘an‘glgms. Because the “imprisonment” population
T \‘:'e d? 1;}1mbe; (15,706), on which to develop the new data needed
o e St tes'tinfr ; hle\\ a ?Q-pergent random sample stratified by judicial dis-
we believed our gnm%l[:aciglggya?f glégu)rli&goﬁi?:leaégé é'epiresentation in the sauiple
€ ‘ ° ) ; e 1+ 11 0 . a1
w 181; (1; efﬁ l(} eto lt{yp‘(:{s of offenses as \\jell as distrlict distxf'li%)gltlio(;if. the full popniation
mune of fhe g ac;s é(igfns gf _p'm.mary interest to our study was how the likely maxi-
qn sente coinpare etn( 511] i our sample would be exposed to if convicted under
R A e t.o, e maximum sentence under current law. Complete in-
A nee ggscs xo'n's tof gonviction under the current eode, as well ss details
S. 1, were found to b tu?v | o0 :determine the  probable section of conviction undef
rep(;rt e & e av ‘mlglble only in the offender’s presentence or other similiar
xeport ’of Fith the, ec:(;‘)osptem.hon of the Probation Division of the Administrati(v;
e o e b seanrd z%te‘s Courts, we obtained available presentencé reports o
othiex Tel e e ?1tsc or o,ff‘ellders in our sample (by docket number), fi'cun 1
o u.s. 1 ISil‘wi ourts.in the United States. Under a prior agreement £ "‘111
e ot the inforn\lyasti((’)lx]' fi‘vler_yv eff_ort. was made to. protect the privacy an‘di?é“eéu-'
of the.Probation Di\~islfo;1 IN‘;oi;%g;};géitggs'g§§S$§ lo?f gook,pluce o the promises.
I the. £robAL Jivision. rmation exists.on.our com . “thr
“11“—‘_}1\,}11@ offenders, Ju(lggs;',pl: probation officers could be idelzjx'llitfieﬁle(tlf‘p-e through
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To assure the credibility of our comparison between convictions under current
law, andiundensS. 1, -atyour ireduest: the .S, Departxienty of -] ustice’s Orimifal.
Divigfon provided- a legislativerattorney with extensive background in the draft-
ing of 8. 1 to make' the comparative-determinations, Briéfly, he ‘'was asked to
identify the title and section number of-the U.8. Code under which ‘each offender
in the sample had been. convicted. In case of a multicount conviction, the title
and section number :0f the offense regarded as the most serious (by maximum
prison term) was recorded. He was then.asked to record the'maximum sentence
provided.by the cited -U.S. Code section, and:the actual prison sentence the of-
fender received, After recording this information, he was referred to' the officinl
version .of the offense as provided dn-the presentende:report io determiite“the
probable *Section : of .con¥iction’ under &, 1 and the maximum gentence available
for the offense under that sedtion. He was instiucted to inake -tlie 'seléction of
the 8. 1 section as comparable -ak possible to’'the actual conviction under- the
current U.8. Code. . - L N ) :

Sufficient information was available -in the ‘presentence reports' to identify
most offenders’ probablé time served it ‘prison thirough application of parole’
guidelines issued by the 1.8. Parole Commission.  Under -these guidelines, an
offender is assigned a “salient factor Score” based on certain dndividual char-
acteristies such as prior record. This Score, coupled with- the severity of the
offense, determines a fairly narrow range of months that the offender shoild
serve in prison. The Parole Commission, in the great majority of cases, uses this
range to determine when an offender should: he released on parole® )

We contracted with the American: Univeisity Institute for Advanced Studies
in Justice to interpret and record parole guideline information- from the pre-
sentence- reports. The coders, trained in . court data colle¢tion, were oriented
for this specific task by.Dr, Peter B, Hoffman of the U.S. Parole Commission,
one of the principal designers of the parole guidelines. Parole data were recorded
for all eases in our sample except. for about 100 for which there was insufficient
information.* ' S ' : s :

For-our current study, we began with this same data base developed for the
original 8. 1 study. Based on the 8. 1 section numbers and maximum sentences
assigned by the Justice Department attorney in that study, we assigned com-
parable sections of conviction and maximum sentences under each of the three
bills in the 95th Congress, H.R. 6869, H.R. 2311, and S. 1437, By adding this
information to the data base, we were able to make some determinations as to
the effect the sentencing provisions of each of these proposals may have on
length of sentences and time served in prison for Federal offenders,

Ir, ANALYSIS OF AVERAGE MAXIMUM SENTENCE POSSIBLE

Although few offenders are sentenced to the maximum statutory limit for im-
prisonment; it is important to examine the changes in maximum sentences that
would occur if FLR. 6869, H.R. 2811,-or 8. 1437 were enacted because of the
Dossible effect these changes may have on sentences actually imposed.™ Table X
shows that the average maximum sentence for all offenses in our sample under
the present U.S. Code is 9.79 years. Under H.R. 6869, the averdge maximum for
all offenses in our sample is 8,08 years; under HL.R. 2311, 4.63 years; and under
N, 1487, 6.77 years. Thus, under H.R. 6369 there would be approximately a
17.5-percent decrease in this total average maximum sentence; under H.R. 2311
there would be a 52.7-percent decrease; and under S. 1437 there would be a
30.8-percent decrease. . :

3 Hoffman, Peter, Federal Parole Guidelines: Three Years of Experience., U.S, Board of
Parole Research Unit Report 10, Nov, 1975, p. 7. . o

1 For more complete detalls on the development of the orlginal data base, sce Jacobsen,
Madeleine, Charlotte J, Moofe, and Miriam S, Saxon. op, cit., p. 3-8. ! o

32 Maximum terms of imprisonment under the three bills are : S

Class of offéitse H.R. 6869 o HLR., 2311 8. 437

‘Class A felony. .. ---. Lifa 15 yr.. Life. .

Class B felony. .- 25 yr.... . 7yr. 20 yr,

Class C feloNy o uee eueeioin 12 yr.. 4yr... aewe 10 yr.
Class D felony. .. j - 21, RS- byr
“Class’Effelonty; . ... npot . . : 2yr.
Class A-misdeineanor.: lyr... tms | 4 SRR K ) L
Class B misdemeanor, Gmo... . -- 6mo... - 'mo.

Class C misd 30 days.
Infraction. . 5 days .. 5 days.
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A.mpng_ specifie offense categoriey, there is a wide range in the percentage
«change 'in ‘average maximum sentences"undeiﬂthe"t-lirgig bills. Tor examjle,
analysis of th largest offense category, narcotics offensés, shows that avetige
maximum sentences would ‘decrease ‘under each of the bills—by 3.9 ‘percent
under H.R. 6869, by 39,1 percent under H.R. 2311, and by 20.9 percent under
8, 1437. For robbery offenses, ‘there would be a 33.9-percent decrease under H.R.
(égGlQ&B a 68,8-percent decrease under H.R. '2311, and & 44.1-percent decrease upder
S, " :rt . B “ * R . . .',.;?

The average maximums shown in Table' T include mandatory consecutive sen-
'tences,th;}p would apply under H.R. 6869 and 8. 1437, i.e., section 1823 of these
two bills*Which mandates consecutive sentences if a deferidant is ‘charged "with
-and convicted of using a firearm or dangerous weapon during the ‘commission.: of
£ erime of violence. Eixcluded from the table are Juvenile delinquency offenses
and offenses such ag conspiracy which under the three bills would carry penalties
-Getermined by a related substantive offense (18 1.8.0. 871, 18 U.8.C, 8, 18 U.8.C.
4). As an example of this latter group,.it an offender were convicted undey 18
U.8.C, 871, the conspiracy gectign, under H.R, (869, IL.R. 2311, and S. 1437 the
‘Tenalty would be determined by the offense thiat is the object of the co'nspir'a‘cy. v

TABLE 1.--AVERAGE MAXIMUM SENTENCE IMPOSABLE

o Maximl{m (years)

United States .

Offense typs Offense count Code. H.R. 6869 H.R, 2311 . S. .1.437
iHomlcide. oo oo oo 15 24,93 26.20 .- - 10,13 , 25,33
obbery. ... p 212 .22.57 14,91 7.04 L 12,61
Assaull . 34 7.43 4,53 ¢ 3.44 4,12
12 13.75 9.50 5,50 1,92

221 7.0 3,99 2.67 3.10

40 5.40 4,93 3.33 4,08

118 13 4,84 te 3,97

188 .00 5.70 3.81 .4.72

FOTEerY. oo 198 . 10,01 . - 6.3 4,10 - 5.2
Counterfeiting. ) 33 13.48 11.46 673 9,55
Sex offenses . 7 18.29 - 8.14 © 625 - 11,00
Marihuana. . - 241 5.29 v 573 . :27 - 4.77
Nareolies...... . T T 476 . 1395 . . 13.41 8.50. . 11.03
«Contralled substances. ) 82 8.41 8.04 5,59 - 6,68
Bribery.. . k 8.50 - +7.50 4,50 6.00
{Escape.. . TR 103 4.97 5. 95 370 oAy
Racketeering, .~ " TTTTTmTT 43 12,14 8.72 - .. 588 . 721
‘Gambling and fottery. . - _Z_"TZ7TTTTT T 26 4,88 . 565 77 T 4,65
Kidnapping 13- 45,00 12,00 - *7.00- 20.00
WPerjury. . . 13 . - 5,00 6,00 . .4,00 - 5,00
Firearms and weapons.._ 169 ... 6.63 5.37 . 3.54 .. 4,36
dimmigration Jaws. .. .. - 70 © 3,64 1.57 L7 - L1
Liquor (IRS) b 34° 500 0 T 4.84 . 3,29 ' 3.94
Federal statutes_ - - 86 509 - 471 -~ 3.15 3.8
‘Other Federal statutes_ ... ... - 22 8.05 6.55 - 4.47 5.41
6.77

All off . 2,430 - . 9,79 © 808 4.63. L6,

L. ASSUMPTIONS BASED ON CURRENT SENTENQING PRACITORS |
In moving away: from maximum sentences imposable to senfences which might
detually be imposed under a new: ¢riminal code, it-is necéssaiy to uge assumptions
about, what pattern ‘of sentencing might result, The assumptions we used and
their results ave discussed in this section (III) and the next avy. . P
A. Proportionate sentencing assumption—The assumption used in Table Ilis:
If offenders are currently sentenced.tq some proportion of the statutory
maximum for their offense; ‘they till continue. to receive sentences of that
proportion to the statutory maximum under a few criminal code (regargdless

of shethey thaj, offense’'s maxinium inereqses or décreases). L
This assumption is based on. the view" that the graduations in penalties:em-
‘bodied in the criminal law in general refiéct the severity with which society views

ek .
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various offenses,”® and therefore, any increasey av decreases in maximum pennlties
will be reflected proportionately in sentences imposed.™ 7 '

Based on this assumption, for each case in our data base, we calculated the re-
lationship-of the, maximymsentence in monthis under present law to the sentence
actuslly'imposed.®-We then-applied this ratio to the maximum sentence propodsed
for that offense under FL.R. 6869, HL.R. 2311, and S. 1437 to arrive at the estimated
sentence to be imposed for each case under each bill. The figures in Table IT repre-
sent the average maximum sentence and the average sentence actually imposed
by offense category under current law, and the average maximum sentence and
the average estimated proportionate sentence by offense category for each of the
proposed bills. | ) : ) : ‘

Examining the results of this analysis, we found that there would he a 7
month overall.decrease from currentilaw in average sentences, imposed under
H.R7 6860 (14 percent), a 27-month decrease under H.R. 2311 (53 percent), and
a 14-month decrease under S. 1437 (28 percent). . )

Applying the assumption to certain individual offense catorgies, the average
sentence received for robbery under H.R. 8869 would decrease by 46 months
(33 percent), the average sentence under H.R. ‘2311 wéuld decrease by 98 months
(770 percent), and the average sentence under S, 1437 would decrease by 59 months
(42-pergent). For narcotics offenses, the average sentence under F.R. 6869 would
increase by 2 months (4 percent), the average sentence under H.R. 2311 would
decrease by 19 months (83 percent), and the average sentence under 8, 1437
would decrease by 8 monthsg (14 percent). In certain categories, e.g., homicide
and sex offenses, the average actual imposed sentence under current law and the
average predicted sentence under the proposed bills exceed the average maximum
sentence. This vesults from the fact that in cértain instances multicount sentences
imposed under present law exceed the maximum sentences for the most serious:
offense of conviction. .

Certain problems in employing this assumption based on proportionate sen-
tericing should be noted. First, ag previously discussed, the data tape received
from the Administrative Office containg only the most serious offense of convic-
tion recorded for each offender, i.e., multicount indictments were not recordedt
on this tape. However, the total prison sentence each offender received was le-
corded as the sentence given, regardless of whether it may have been a result
of multicount concurrent or consecutive sentencing. We have no indication as to-
how many sentences in Table IT are skewed by this problem, However, we do-
not consider this a serious problem because sentencing for multiple convictions is:
mainly concurrent, not consecutive (see footnote 8). It also could be argued
that the proportion of a statutory limit may only be a small consideration in
judicial sentencing decisions, such as type of plea, prior record of the defendant,
and type of trial.® The analysis using the proportionate sentencing assumption
is unable to control for variations in such factors. The analysis also assumes:
that judges,will-alter their-practices in direct proportion to a change.in.maximum
sentenmces without altering their practices in response to other changes affecting
lengths of prison terms in the same legislation.” .

11 Barrett, Donald N. Sentence Prediction and Penalties: A Soclological Approach. Notre-
Dame Lawyer, v. 35, May 1960 :.p. 305, - . .

1 An earlier Congressional Research Service study using this same data base found a
strong statistical relationship between the statutory maximum and the judge's disposition:
under .current law. See Saxon, Miriam, Steve Chilton, and Clay Wilson, Characteristics,
Crimes, and Sentences Received by Fedetal Offenders: Summary. of Findings., Washington,.
D.C., Library of Congress, Congressional Research Service, August 1, 1977. p. 8. However,
“l']e are aware of no study which:analyzes how this relationship changes with statutory:
change. . ) :

16 A life sentence was counted as 45 years (540 monthg). = .

1 Tor s discussion of facfors elfecting sentencing decisions see, Tiffany, Laurence P,
et al. A Statistical Analysis of Sentencing in Federal Courts : Defendants Convicted:After
Trial, 1967-1968, Journal of Legal Studies, v. 4, June 1975 : pp.. 369-390. .

3WFor example, it assumes that sentences for an offense will be reduced by one-third as a
result of revisions in the law which reduce the applicable maximum term from 3 yearh to 2
years; ‘but will not be reduced as a-result.of revisions requiring that prisoners serve.ahbout
90 percent rather than 40 pereent of their sentences. . . . ) .
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. TABLE 1I.—ESTIMATED SENTENCE IMPOSED: PROPORTIONATE ST "TENCING ASSUMPTION

’ [In monlfls] ,

T

. . e United States Code

o - — - - Maximum . Possible
. Offense type e e Maximum ° ‘Actual -~ H.R.6869 ©  H.R. 6889
‘Homicide. : e ; y i 299 . 1329 314 1338
Robbery romm e e . Lt *271 - 140 7y 394
Assault. .- - 3 . o 89 . .32 54 " o2
Burgiary. o - " E .- 185 . 73 . . 114 ». .53
Larceny and theft. - . .8 37 42 22
‘Embezzlsment.. .. - S 85 G198 s 59 18
Fraud..... : ; : : -50 25 . 5% .29
Auto theft . - : . 60 PR 68 S 42
Forgery.. .. . - 20 BT 76 ‘ 23
Counterfeiting. . : : 162 T 43 - 137 36
Sex R T 219 1257 o8 . 95
Marihyana. .. ii - = .., .. 63, ., 32 . .69 w436
‘Narcotics... . s - . 157 57 161 ’ 59
Controlied subst o L 101 38 i 95 39
Bribery - 102 - 8. 90 . ¢ -7
Escape. - i e e 60 : 25 A e 30
Rackeleering. - . 146 36 o105 28
Ggmb\ln%and lottery. . ) 59 .- 10 ¢ 7 68 o1
Kidnapping.... : ; ; feeim 540. > 358. ¢ 144 - : 36
Perjury. .oz SR . ; . . 60 -. - .30 Y | .o 36
Firearms and weapa - ; - 80 - 317 7 B .2
immigration Taws. . ... o22. B b -4 - 26 19 © 13
Liguor (IRS)... .2 i : S 60 18 <59 =3
wederal statutes. . .cpanois o . . 6 ., .. 3. .. 56 + 43
Otner Federal statutes. . . e L t97 T 84 78 58
All-off Saad " - RERT ¥V , 51 97 e 4%
W g — e > v
. S . . Maximum Possible . Maximum Possible
R o ) H.R.2311 © H.R. 2311 S.1437 S. 1437
Homicide. 122 122 -304 1333
WRobbery. ... 3 42 151 81
Assault___ 41 21 49 24
Burglary . 66 31 95 44
Larceny and theft .- 32 15 37 17
Embez SR, : 10 12 - 43 15
o tees 39 20 48 24
) 28 57 35
49 15 63 - 19
81 21 115 30
75 18] 132 1135
1 § 30
102 38 132 + .49
67 27 €0 . 32
54 72
Escape..... 4d i8 €0 25
Racketeering....... 67 13 87 - 24
‘Gambling and lotter 45 7 56
Kidizpp 84 56 240 v 159
PEIJUIY e oocaiciccmeeeacacecm e e 48 24 60 30
‘Firearms and weapon 43 19 Co52 . 23
Immigration and laws 14 10 14 ' 10
Liquor (IRS).ceuen-x 40 11 < 47 13
‘Federal statutes..._.... 38 23 46 Sy
+Other Federal statutes 54 43 85 - . . 47
All [ RN .} 24 I 1)

. 1The average attual imposed sentence under current law and the average possible sentence under each bifl exceods
it e average maximum e in certain s muiticount sentences imposed under present law exceeded
dhe maximum sentence for the most serious offense of conviction, S

B, Identical sentencing asswmption.—The assumption used in Table IIT is:
. Begardless of any increases or decreases in maximum sentences, given
thé same set of factual circumstaiices, sentences imposed under a new
eriminal code will be the same as sentences imposed under the former law
unless that sentence could exceed the maximum sentence allowable under

-the new.criminal code. : S : e
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This assumption is ‘based on‘the view<that sentencing guidelines and judges:
will be influenced by past experiences in sentencing, and when confronted with
the same set of factual circumstances would impose the same sentence under
a new criminal code as under the former law, except where that sentence ex-
ceeds the maximum allowable under the figw luw.*®

In order to evaluate the effect that failure by judges to change their sen-
tencing practices would have on sentences actually imposed, for each case in
our data base, we assigned the same sentence under H.R, 6869, H.R. 2311, and
S. 1437 that was actually imposed under the current U,S. Code™ If the sen-
tence actually given was longer than the statutory maximum provided for the
offense in a bill, the maximum sentence under that bill was assigned instead.
The figures in Table IIT represent the average sentence actually imposed. by
offense category under. current law, and the average estimated sentence under
this:asstmption bysoffense category for each of the proposed bills, -

Examining the resunlts of this analysis, we found that there would be g 5-month.
overall decrease from current law in average sentences imposed under H.R. 6869
(10 percent), a 16-month decrease under H.R. 2811 (33 percent), and a T-month;
decrease under 8. 1437 (14 percent). ) .

- Applying the assumption to individual offense categories, we found that there
would be no change in average sentences from current law under H.R., 6869
and 8. 1487 for homicide offenses, but there wonld be a 97-month decrease-
under LR, 2311 (49 percent). For narcotics offenses, the average sentence under
H.R. 6869 would decrease by 2 months (4 percent), the average sentence under
H.R. 2311 would decrease by 6 months (11 percent), and the average sentence
under 8. 1437 would decrease by 8 months (5 percent). In those instances in
which the average predicted sentence under a bill equals the average imposed
sentence under current law, there were no sentences. given under current law
which exceed the maximums under the bill, In instances where the average:
predicted sentence is less than the average actual sentence under current law,
‘therd-were'¢ases in which the senténce’ under-cunrent-law. exceeds the maximum
allowable sentence umider the bill-—in'4vhich case the ‘maximum alleswible sen-
tence was used.® )

TABLE 11, —ESTIMATED SENTENCE IMPOSED: IDENTICAL SENTENCING ASSUMPTION

[In months)
; Actual United Possible
. States -

Offense type Code H.R. 6869 H.R. 2311 S. 1437
Homicide...... eemncmccaccccnacan 199 199 102 199¢
Robbery._. 134 121 74 114
Assault_._. 3 26 29 2
Burglary.._.... 73 65 51 63
Larceny and theft. 37 29 24 25
Emhezziement. . 19 18 16 18

Fraud... ... 25 23 20 22!
Auto thefl__ 37 36 34 35
Forgery..._.. 36 32 29 31
Counterfeiting. 43 43 40 . 43
Sex offenses... R 165 7 72 103
Marihuana.. ——— 32 29 2 L 28:
Narcotics__..__....... 57 55 51 S&
Controlled substances._._._ 38 37 35 : 37
Bribery__.__.. PR i 6 6 {4 6
Escape. . 25 25 21 25
Racketeering 36 31 29 29

ambling and lottery__. 10 10 10 10
fapeing. ... oo, 254 127 81 175

Perfury___.....____." 30 26 23
Firearms and weapons... 31 20 27 28
Immigration laws___.__ 26 15 12 12
Liquor (IRS).. ... .. 18 18 16 16
Federal statutes_____ 23 22 15 21
Other Federal statutes.._______ - 27 27T TTTTTTTTeTT 54 42 38 38
v Alloffenses. oo oo, 49 a4 33 42

‘18.8ee Statement of Cecil C. McCall, before the House Judiciary Subcommittee on
Criminal Justice (April 18, 1978).

1 T'or purposes of this analysis, &1l U.8, Code sentences longer than 45 years were
counted ag 45 years.

#0 This discussion in the previous section, concerning the limitations of the Administra-
%ivet l?iﬂice t:]lpe_ in that it contains only the most serious offense of conviction, applies equally
0 8 analysis,

et mpin et R TR
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IV. ASSUMPTIONS BASED ON CURRENT PERIODS OF CONFINEMENT (8. 1437)

Ta%ie‘rl(i’mgl:cal o current confinement -Gssumption.—The as_sumptign ';isp_d in
Regardless of any increase op decrease in maximum sente if ) i
g m sentences, i role is
lx)rzx glf;lé;s’e%hg(llishf(% under atnew cl('iiminal code (as in 8. 1487) sénérlx)ges \3;11
ual to current periods of actual confin i i ¥ o
Tht‘han curre?tly imposed sentences). ement In prison (rather
+L1s assumption is based on varigug provisions of S. 1487, That bill would re-
quire issuance of sentencing guidelines which take into consideration the %ifne
{)}'xspgels now act}uaI}y serve and. the.capacity of prisons, contains provisions de-
Szlﬁnlfg ttﬁ)eli?](gg: tjludtges to followtthe guidelines, and has legislative histoi'y indi-

cating t -Nat average sentences i der 7w ‘oximat
‘m%e .Cl'l,(i'lzel_lt_ly i, servedg.ﬂ ‘(.es lmposed under S. 1437 would approzimate

ased on this assumption, we calculated the average time th A
1 j f ) at woul ai

lt)ls]r each offender n our data base under the present U.S, Code ** andothgnbsfsg?{;x‘lgg
%t ilmouup of time as the sentence imposed under S. 1437, 1t the sentence
ac Sually assigned was longer than the statutory maximum provided for the offense
in o b4134, tixe.maxunum sentence under the bill was assigned instead, The figures
- Lable IV represent the average sentence imposeq by offense category under
ggl(‘lrixlllt; 13:};, tl}ye av%fage estimated time served by offenders under current law,*
i’oxl'gs. 143"_"rat,e estimated. sentence under this assumption by offense category
Xawining the results of this analysig, we fould that th ' .
LS of ) ere woul -
gmﬁgzoverall decr_gase frogl_ current law’ in average sentences i-mp(;lselt)ielﬁjdgelr
. 14 1d(617percent). Applying the assumption to individua) offense .categories,
(\ive fould that for auto theft offenses the average Sentence under S, 1437 would
ecr‘egwe by 17 m‘onths (46 percent), and average sentences for forgery offenses
wouid decrease by 21 months (58 percent), . . ST ’

»

TABLE IV.-—ESTIMATF.D SENTENCE IMPOSED: IDENTICAL TO CURRENT CONFINEMENT ASSUMPTION
{In months]

Estimated
Actual time1 served
. ‘ . lértutted Unita
: ates States i
Offense type : Code Code ' -, . Pgiﬂ;
Homicide___._______________
Robbery . ?%g 9 o
Assaulf. . 32 1 It
Burglary..____"_ 73 H 3
Larceny and theft_ .. 3 2 2
Embezzlement._- N lg %g }g
vaud.... .- N
Ato'thieft. - -8 o o
Forgery______ gé 4 i
Sc;:unt‘t‘arfemng 43 %g i;"
X -

Marihuana __ 2 1 i
Narcotics_ 2 % 37
Controlled 2 z 9
vk 38 19 19
Escape._ __ 25 3 3
Racketeerin 1 if
Gambling and ?8 1 .

Kidnapping. . - 358 57
Perjury._..__ " "~ 30 2 2
Firearms and Weapons 7227771111 T s e 3 i i
Immigration Laws__. 7 777 2fli i %
Liquor (IRSy_. .72 777" B 18 5
federal stafutes 727777 TTTT T s = 35 9 9
Othor Federal statatss. S ——— # 2 2
Al offenses..._.___._____ 51 21 ’ 20

1 For an explanation of how estimated time served was calculated; see pt, V of this report,
_—
21 Seefootnoteg 4—6.

2 Tor an explanation of how time served was caleul ‘
ated -
should be phnsiized that average time served is baged 0nseghgnggs}l’mogtlglgstlrlgxgog. nI!f
Sed on parole it will be on the date ealeulated from the parole relesse

em
offender is relea:
guidelines.
2 Ibid.
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B, Proportionate to current confinement assumption.—The assumption used in 3 ‘ ;
Table Viggir = -7 - hl LIPS :t‘t”‘ R A d a . V. ESTIMATED TIME .SERVED IN PRISON
. If parole is abolished and the statutory maximums increase or ecrease | 1 addition to the possible effect of the criminal code ref
under a new eriminal code, sentences vill be'imposed equhl'to currént periods " lengths of sentences imposed, we also examined other prOSiSiOIfsr lgf lzﬁgpgﬁ?ésagg
_0f confinement in prison adjusted in proportion to the changes in the statutory ! Dossible changes in sentencing and parole practices which could directly affect
" maximums, - At , VL- .t L " “t’h‘ ; o Aty th | actual time served in prison,
As withi the proportionate sentencing assumption, s assumption reflects the j Under present law there are three major meang (excludin
view that because the gradations in pellalgies"exxlb:)clied‘_in ‘the” etiminal law in . of sentence) by which an individual cg.n be releésed fromg gfi%glzll ?r(lie)wlgc’;ll’%(l)é1
general reflect the severity with which society views various offenses, it ‘can be : (2) mandatory release, or (3) expiration of sentence. Mandat ory reléase involves’

assumed that increases or decreases inf maXimuin Denalties will bie reflected pro- i an inmate's earl release due to a i i
portionately in sentencing guidelines and in sentences impbsed by judges. How- I ] (“good time”) 1§1der a formula lf:;l‘gl(;l(gg.tlel(ll ﬁsmﬁ.%f.fcfozl%igo%?;%ueil? fglson
ever, under this assumption Sentences wauld be increased or decreased proportion- f paroled are, in the majority of cases, released aceording to the U.8 Parofe Célnlie
ate'to time chrrently served in prison-(rather than eurrent imposed sentences) ] mission guidelines, Thus, the parole guidelines and “good time” are two eruei i
hecause 8. 1437 and its accompanying report indicate that sentences gre infended i factors affecting the time an offender is incarcerated, a
to approximate time now being served rather than sentences now being imposed. i

)

‘Based on this asstmption we again caléulated the average time fhat would be under the present U.S. Code was estimated as follows ; first, the good time formula

served by each offender in our data base under the Dresent TU.S. Code,™ We also ! of 18 U.8.C. 4161 was applied to each offender i i -
calculated fhe relationship of the maximum sentence in inonths undet 8. 1437t i} dicted released date. Allggough good time can l?es?\l’litt?leli‘?lz\l;noi:gf lélggcggﬁlnv;r;} ?gg-
to the maximum gentence in morths under eurrent law, and then applied thig ratio g sons, the maximum possible good time was applied because U.S. Bureau of
6 the period of confinement: under present law to arrive at the estimated sentence ; Prisons authorities estimate that most offenders who are releas:eci due to ac-
£OT edlch 'case tmder S. 1487, The figuresin Table V represént the average seiitence . ¥ cumulated good time are released with 80 to 90 Dercent of their potential gtaty.
iniposed by offénse category under curiérit lawy, the average estimated time sop ed ; tory good time intact. Inmateg may also earn extra good time for industrial work

by offeniders: under’current law,” and the avelage éstimated séntence under, this .

or meritorious service but this could not be accounted for i i
assumption by offense category for S. 1437. o anc ot

4 : e
) : ’ . L . i predicted parole guidelines date of release was then caleulated # 27
xamining the results of this analysis, wé found that there would be a 85’ month ! The midpoint of the offender's appropriate range of months tg bgrsﬁigga"geﬁgfﬁ;n
overall decrease fioin éurre‘ut’law'.in_ average sentences imposed nnder S..1437 . ! according to the guidelines wag chosen as the numper of monthg that would be

(69 percent): Applying the assumpticn to individual offense categoi-ies‘; we found # served until release. In the case of the severity of an offense being ranked
that average sentences under S. 1437 for Jarceny and theft offenses would decreasé ; “greatest,” the median monthg actually served by this group according to Parole

by 20 months (78 pereent), ‘and’ the average sentence for firearms aud weapong Commission data was used.

offenses would decrease by 18 months (58 pereent). A comparison was then made of each offender’s predicted parole guideline re-

i
[ i lease date and the predicted release date based on statutory good time. Based on

TABLE V,—ESTIMATED SENTENCEIMPOSED.PROPORTIONATETO CURRENT CONFINEMENT ASSUMPTION } ! the assumption that offenders are released by the earlier of the two dates cal-
[t months) : 2 culated by these means, the earlier date was seloatoq as the release date® The
» » ] | average .tlme served was then caleulated by offense category both for the group
s o  Estimated : of individuals who would probably be released on their parole guideline date
SRR Ve Acteal time ! fﬁ{.”:‘éﬂ i g anc} for thre group who.woulq probably l?e released with accumulated good time,
R Vi United States St Possible : ] In Table VI, each case in which the earlier date was the date based on statutory
" Offense type..: . Cade Code "5 1437 i good time was included in the first two columns, headed “Goodtime.” Bach case in
_ e ; : whick the earlier date was the parole release date was included in the third
Homicid . 3% 0 B an { ! and fourth columns, headed “Parole Guidelines.” The average number of monthg
Robbery. -2 7% 77 140 42 v o I served was then caleulated for both groups combined to establish the estimated
g‘ﬁr;?zﬁy" = 3m-e- 3 I }3 ‘ average time to be served under present law for all offenders in our sample
Larceny and Theit.-——. 37 17 s g i (20.7 months), and forms the fifth column of Table VI
Embgzzlemenf %g {? T ‘1!13 . | — :
o con . ' # It should be noted that there have been minor chan,
o - . ; . ges in the parole guideli
v ?5’;‘245‘.’" . gg v ffli . 23 t{)e data wz}s first recorded for the original study. However, it is beligrlied eth!:).ets ‘f‘!!l%gg
Counterfeiting. .- __ "7 TTTTT 43 17 Y] o c lgnjes wwould have little effect on the outcome,
Sex off : 257 38 B . : few offenders serve their entire sentence, but we could not account for thege,
Marihuana___._______ - 32 15 ‘ 14 1
Narcotics e ——— - 57 28 24
Controlied subst: - S 38 19 > 16
Bribery A e e et oo 6 5 ] T
Escape.. . - ; - 25 13 13 i
Racketeering__..________~ - 36 16 1D i
Gansbling and Lottery. 10 7 C7 :
Kidnappli 2 358 52 23 ;
Perjury y - 30 15 15 i
Firearms and Weapons 31 ‘18 13 }
Immigration laws_.. 26 8 H
Liguor (IRS) 13 10 / ;
Federal statutes_ . 35 9 - 1
Other Federal statites N 84 -2 186
All offenses. ... . - . 51 21 16
1 For an explanation of how. estimated time served was calcirlated; see pt. V. of this report,
2 See footnotes 48,
.. ®See footnote 22, .. ., ., - . B s
2 Thid, Y R : .

RS Y R . v

51-840-—79—19
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TABLE VI ~ESTIMATED TIMEJ'SERVED:«.PRESENT#UNITED"STATES CODE1
o o “ / lGot;tftlme,‘: v, ’Pé:r"olé guldelines 2 Lo .
. 'v L g <iAverage L.l Average . Total average
Number month?servgd - Number months served months served
omici L . : p R 19.0 < 10 " 50.8. © . 40,2
ggg-g;;m . : . 2? . . 3L4 1 43,5 . %9
Assault.- . : i ‘ 21 134 L2638 ‘az.g
Burglary..._ N e 2 10.1 13118 223 '17 &3
Larceny and theft. _______7_"T7T 7T 8 1.4 0 2.1 5]
Embezzl - 24 5.7. X 53
Fraud i 61 61 N 53 lgg ad
Auto theft : : 62 14.9 118 . %9.0 203
Forgery 72 10. % . lg e 5.8
L — 8 5 @ i3
?W?:'ihuaha iy . . . 121 10,1 117 19.4 1;. g
Narcotics...__. ; 231 ﬂ ‘1‘ 22; . gg;l %9. 3
Controlled substances. .. ...____"_" "7 SZ 1 -7 33
Bribery 46 10 3 T 156 133
ol tasring ) - 28 13,2 14 % g 1%
Gambling and lottery. . ___Z"Z"777TT7 ‘ 28 : §:4 1§ B ey
Pé??fr@p £ - 7T 5 %gg %743
Firearms and weapons____________ .. .- 97 Iﬁ; gg 22.9 3
Immigration laws.. ... .. T__Z7777T77C c 28 2 g &1
L‘%uorl(l?sz)t ‘ T 5 &k 10 20,0 9.2
atutes. ... .o ... . N .
g?hgrraFesderal statutes. oo - 12 ) '15.8 i . 10 25.2 20.1
. Al offenses. . S 1,062 18.6° 1263 2.6 0.7

include Juvenile delinquency otfenses, offenses which would carry penalties determined by a
reliamessgbggaur:seisvg gff%?lts:znl?xll':iemjhe 3 bills, and%ffen ers whose presentence reports did not provide sufficient information
£

i ideline data. .
fog éialllf:lél?éhi}éig:&lgaggrll‘ieﬁ?g lw]derathe Youth Carrections Act do not recelve good time, they are all inc!uded as parolees,

; 'ould maintain parole release but would eliminate statqto’ry good
tinl?je'.R Inc Sa(i? g‘f‘fort to reflect only the proposed elimination of good tlme_uuder
this bill, we caleulated the average months that would be served assuming all
offender in our sample were confined until t1'1e parqle guideline dates applicable
under current parole guidelines, except that if Teletise on that_ date would re§ult
in an offender serving longer than the actnal sentence he Teceived under cu.nent
law, we assumed he would be released at the’rate of expiration of hlg, sentence.
‘We could not take into dccount any changes in the guidehngs tha; ‘nngh_t re:sult
from the regrading of offenses anler H.R. 6869 nor froin sentencing guidelines
issued under it. Then, the estimated average number of months served under tl}e
present U.8. Code was subtracted from the estimated average months Served if
good time ivere eliminated to establish what, if any, additional amount 'of tun,e
(Iabeled in Table VII as “Kxtra Time Served”) offenders would, serve. An of-
fender’s actual sentence if not otherwise needed to calculate & parole guideline
release date, so no attempt was mude to incorporate the four sentenmpg assump-
tions into this analysis. Therefore, the anal_x_fsxs reflects only the possxbl_e impact
of the elimination of good time, The analysisassumes that the Septencmg Com-
mission and judges would not reduce average sentences imposed in response to
the elimination of good time. No attempt wasg mm_le to s_m'a.lyze the provisiong of
ILR. 6869 which allow a Judge to impose a parole ineligibility period at any time
up to nine-tenths of the sentence, since we weuld have no way to 1_)red1et'; which
offenders this would affect nor what period of parole ineligibility might be
1m'}:)‘?1§§d"‘Extm Time Served” data was used to calculate the effects in tc_arms of
additional prison man-years. For example, even though under the Practices as-
sumed our sample of individuals convicted of robbery wogld Serve an average of
1 month longer in prigon, this figure, multiplied by t;he 20.‘ robbers in our yample
would result in 17.2 additional man-years Spent in prison for thig group of

.
Oﬁfgd’f‘able VII the estimated average time served for our sample under the
current U.S. Code is 20.7 months, The average time served estimate for the same
sroup of offenders under the assumptions stated would be 22 monthg, 2 differ-
ence of approximately 1.3 months, This additional 1.3 months would increage
prison man-years by 251.9 years for our sample alone,

to prison, we estimate thaf the total average increage in Drison man-years woulqd
be 1,712.9 years. This represents 2 6.3-percent increase over the estimate of prison

o Present  H.R, 6869 parofe guidelines Effect of H.R, 6369
United States
ode average : Average )
. ) .., months manths Extra time Prison
. ‘served . Number served . servad man-years
Homicide 40.2 15 4.9 . 1.7 2.1
41.9 207 42.9 1.0 - 17,2
17.4 30 19,7 2.3 5.8
22,3 12 22.7 o4 .4
16,7 212 17.6 .9 15,9
9.9 40 10.5. .6 2.0
1.4 114 12.0 .6 5.7
20,5 180 2L.6 1.1 16.5
15,6 180 16.5 .9 14,3
. 17,3 32 17.6 .3 .8
ex offenses. - - 37.8 6 40.5 2.7 L4
L 14.7 238 15.6 .9 17.9
Narcotics.. - 27.5 468 29,8 2.3 8.7
CGontrolled 19.3 80 20,8 L5 10.0
Bribery. .. ... e lalll 5,2 4 6.3 al.. .4
Escape. 13.3 78 14,9 1.6 10.4
Racketeering__ 18.2 43 18.0 1.8 6.5
Gambling and | - 7.2 25 8.2 Lo 2.1
idnapping..... - 52.4 13 52.4 . 0. 0
Perjury____ "7 14,7 12 17.0 2.3 2,3
Firearms and weapons. 17.9 163 19.8 1.9 - 25,8
immijgration laws.__... -8 57 86 - .5 - 2.4
Liquor (IRS)..____ .7 9.8 .33 10.5 W7 1.9
Foderal statutes. ... .. 9.2 51 10.1 .9 3.8
Other Federal statutes... 72777777 20.1 .22 21.6 1.5 . 2.8
All off ———— P 20,7 2,325 22,0 1.3 251.9

|

1 "Extra time sorved" reflects the diference betwveen average raonhs served under the present United States - Code and
average months served under H.R, 6253, ) . A o

H.R. 2311 also would maintain parole relegse and eliminate.good time, How-
ever, the anthorized maximum gentences under this bill are So greatly reduced
{rom current law % that in many instances the parole release dates under the
guidelines exceed the maximum sentence allowable under the bill, so that there
is no reason to believe the Darole guidelines would be maintaineq in their present
form were it enacted. Therefore, there would be little value in applying the time
served analysis to HLR. 2311, ] ) T ]

S, 1487 would maintain both parole releage and statutory good time, though not
in the same form as under current Iaw. Under thig bill ng bassed by the Senate,
the normal sentence to imprjsonment would be served in full with no eligibility
for parole; only in the “unusual” case in which g defendsint ig Sentenced solely
for yehabilitative purposes would i be contemplated that a-judge would sSpecify
that a defendant is eligible to be considered for enrlykreleaseonpnrole.“1 Those
individuals who are incligible for bayole would earn good time at the rate of three

2 Our earlier study of June 7, 1978, reported that the elimination of good time under
(LR, 6860 might result In a total increase of 8036,9 man years served in prison, or an
estimated 29.5-pe,rcent Increase, However, sine that study, it hag come to our attention
hat the amount of the inereage in prison man yearg reported there resulted ‘less from
the abolition of goodtime than from the fact that we assumed in our analysis of H,R.
8869 that prisoners would be confineq for the periods provideq by current parole guide-

case date were lnter than the date of the expira-

‘tion Ofd}zlzitse actual sentence undep current law, we assimed he would be released at the

U.8. Congress. Senate, Committee‘ on the Judiclary, Cri
1977 Report to Accompany g, 1437, op. clt., D. 8831.l v. Criminal Code Reform Act o

It
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days per month after the first year of imprisonment—a lesser amount than éan he
earned under current 18 U.S.C. 2141, Calculations were made of the average
months that would be served assuming all offenders in our sample were ineligi-
ble for parole and earned the maximum possible good time under 8. 1437, Since
good time earned must be subtracted from the senténce imposed to determine
the actual time served, we made these calculations using the four alternative
sentencing assumptions discussed in parts III and IV.

Tables VIII and IX present the results from employing the sentencing assump-
tions based on current sentencing practices without regard to how sentencing
guidelines.might change those practices. In Table VIII the estimated average
time served for our sample under S. 1437, assuming all carned good time, using
the proportionate sentencing assumption, and ignoring the possible effects of
sentencing guidelines, would be 35.3 months, a difference of 14.6 months from
our estimate of 20.7 months under currvent law. This additional 14.6 months
would increase prison man years by 2,828.8 years for our sample, and by 19,235.8
years for the total 1974 population of offenders sentenced to prison. This repre-
sents a 70.5-percent increase over the estimate of prison man-years under cur-

rent law.

TABLE VIIL.—ESTIMATED TIME SERVED: S, 1437 PROPORTIONATE SENTENCING ASSUMPTION

Present S. 1437 All good time

Effect of S. 1437

United States
Cods average Average

months months Extra Prison
served Number served  time served! man-years
Homicide, 40,2 15 324.0 283.8 354.8
Robbery... 41.9 207 73.9 32.0 §52.0
Assaulf. 17.4 30 21.4 4.0 10.0
Burglary 22.3 12 40.8 18.5 18.5
Larceny and theft. o oinimacanas 16.7 212 16.4 -3 —5.3
Embezzlement 9.9 40 14.4 4.5 15.0
Fraud 1.4 114 22,7 1.3 107.4
Auto theft. 20.5 180 32,2 11.7 175.5
Forgery 15.6 190 18.3 2.7 42,8
Counterfeiting 12.3 32 21.7 10.4 21.7
ex offi 37.8 6 136.8 99,0 49,5
Marihuana, 14.7 238 21.9 13.2 261.8
Narcoti 21.5 468 45.3 17.8 694,2
Controlled substances. - cacmecrcnacana 18.3 80 30.4 1.1 74,0

Bribery 5.2 - 52 ] 0
Escaps 13.3 78 25,0 1.7 76.0
Racketeering 16.2 43 22,3 6.1 2.9
Gambling and lottery. 1.2 25 8.5 1.3 2.7
Kidnapping. 52.4 13 154.4 102,0 110.5
Perjury. 14.7 12 28.5 13.8 13.83
Firearms and weapons....cceancecaaaax 17.9 163 22,2 4.3 58.4
mmigration Jaws. . . cauceean pecmameie 8.1 57 8.7 .6 2.9
Liguor (IRS) 9.8 33 12,3 2.5 6.9
Federal statutes, 9.2 51 38.6 29.4 125.0
Other Federal statutes...aveeacaeaaaee 20.1 22 46.0 25.9 47.5
All off - 20,7 2,325 35.3 14.6 2,828.8

1 “Extra time served"’ reflects the differance hetween average months served under the present United States Code and
average months served under the S 1437 proportionate sentencing assumption.

In Table IX the estimated average time served for our sample under S. 1437,
assuming all earned good time, using the identical sentencing assumption, and
ignoring the possible effect of sentencing:guidelines, would be 39.9 months, a dif-
ference of 19.2 months from our estimate under current law. This additional 19.2
months would increase prison man-years by 8,720 years for our sample, and by
25,296 years for the total 1974 population of offenders sentenced to prison. This
represents a 92.8-percent increase over the estimate of prison man-years under
current law, ’ :

Additional calculations were made using each of the two sentencing assump-
tions based on current time imposed to determine the estimated average time
that would be served under 8. 1437 if 10 percent of the offenders in our sample
were, the “unusual” cases made eligible for early release on parole and 90 percent
earned good time, Under the proportionate sentencing assumption, the average
time served would be 33.7 months, a difference of 13 months from cyrrent law.

gy
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The resulting increase in prison: man years for the sample would be 2,518,8 years,
and for the total 1974 population of offenders sentencgd to prison, the increase
would be 17,127.8 years. This represents a 62.8-percent increase over the estimaté
of prison man-years under current law. Under the identical sentencing assumption,
the average time served would be 38.1 months, a difference of 17.4 mont}ls from
our estimate under current law. This additional 17.4 months would increase
prison man-years by 8,371.83 years for our sample, and by 22,924.8 years for the
total 1974 population of offenders sentenced to prison. This represents an 841~
percent increase over the estimate of prison man-years under current law. It
should be emphasized. that the results presented in Tables VIII and IX do .l.lot'
take into account the effect that sentencing guidelines issued by a Sentencing
Commission and other provisions of S. 1437 affecting sentencing standards and
procedures might have on time served in prison. )

TABLE IX.—ESTIMATED TIME SERVED: S, 1437 IDENTICAL SENTENCING ASSUMPTION

Present S. 1437 All good time Effect of S. 1437
United States
Code average Average
months months Extra Prison
served Number served time servedt man-years
Homicid! 40,2 1 191.0 150.8 188,5
Robbery.... 41,9 207 103.7 61.8 1,066.0
Assault.. 17.4 3 23.4 6.0 15.0
Burglary.. 22.3 57.9 35.6 35.6
Larceny and theft. - oo 16.7 212 24,0 1.3 129.0
Embezzl t 9.9 40 16.7 6.8 22,7
Fraud, 11.4 114 21,0 8.6 9.2
Auto theft 20.5 180 32.8 - 12.3 184.5
Forgery..... 15,6 190 29.2 13.6 216.3
Counterfeiting. oo e oo ceee e ccacanene 17.3 32 39.8 22,5 60.0
Sex offense: 37.8 6 98,6 60.8 30.
Marihuana 14.7 238 26.1 11,4 226.1
Narcotics 27.5 468 49,8 22.3 868.7
Controlled subst - 19.3 80 34.2 14.9 9.3
Bribery. 5.2 4 6.3 1.1 4
Escape. 13,3 78 24.9 11,6 75.4
Racketeering. ... oo oo 16.2 43 21.5 113 40.5
Gambling and lottery. .. maeeecnecraae 7.2 25 9.1 1.9 4.0
Kidnapping 52.4 13 164.3 111.9 121.2
Perjury 14.7 12 24.0 9.3 9.3
Firearms and wWeapons..cee v cume e 17.9 163 27.8 9.9 134,5
Tmmigration laws - oo ooceno 8.1 57 11.0 2.9 13.8
Liquor (IRS) 5.8 33 14.9 5.1 14,0
Federal statutes 9,2 51 21.6 12.4 52.7
Other Federal statutes. e occcecace 20.1 22 36.6 16.5 30.3
All off - 20,7 2,325 39.9 19.2 3,720.0

_ V“Extra time served’’ reflects the difference between average months ssrved under the present United States Code and
average months served under the S, 1437 identical sentencing assumption,

Tables X and XI present the results from employing the sentencing assump-
tions based on current periods of confinement that are described in Part IV. In
Table X the estimated average time served for our sample under S, 1437, assum-
ing all earned good time and using the identical to current confinement sentencing
assumption, would be 19.4 months, a decrease of 1.3 month from our estimate
under current law. This 1.8-month difference would decrease prison man-years
by 251.9 years for our sample, and by 1,712.9 years for the total 1974 population
oft offenders sentenced to prison. This represents a 6.3-percent decrease from the
estimate of prison man-years under current law.

In Table XI the estimated average time served for our sample under 8. 1437,
gssuming all earned good time and using the proportionate to current confinement
sentencing assumption, would be 15 months, a decrease of 5.7 months from our
estimate under current law. This 5.7-month difference would decrease prison
man-years by 1,104.4 years for our sample, and 7,509.9 years for the total 1974
population of offenders sentenced to prison. This represents a 27.7 percent
deciease from the estimate of prison man-years under current law.
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TABLE X—ESTIMATED TIME $ERVED: 1DENTICAL TO- CURRENT CONFINEMENT ASSUMPTION -~ ..

‘P}asé;xt Lo ot !
United States S.1437, all good time™ -+ -~ : Effect of S. 1437
- e, an — - ;
.. average: . Average Lesser

months - ' months “tiine Prison
. served Number served . served!: - man-years
Homfcide.... N 40.2 15 37.4 28 " 3,5
Robbery. .. 41,9 207 - 389 3.0 - 518
Assault. ... 17,4 30 14.6. 2.8 7.0
Burglary_ ... . 22.3 - 12 2l.1 L2 L8
Larceny and theft. 2 -T77T7TTTT T 16.7 212 - 15,6 L1 19,2
Embezzlement 9.9 . 40. 9.6 W3 1.4
Fraud 11.4 114 1.0 4 3.0
Auto theft 20,5 180 19.4 L1 16.5
Forgery 15,6 190 14.8 .8 12,7
Counterfeiting. ...~ "7 _ 77T 12.3 32 16,7 .6 1.6
Sex offi 3 . . 37.8 L] 34,7 3.1 16
Marihuana, 14,7 . 238 13,7 1.0 19.8
Narcotics e 27.5 . . 468 25,7 1.8 70.2
Controlted substances. .~ __ - 75777 19,3 80 18.4 .9 6.0
Bribery i s Sk . 5,2 4 5.2 0 0
Escapé - 13.3 78 12.9 .4 2,6
Racketeering. -7 """ 16,2 43 14,7 1.5 5.4
Gamblinf and lottery...___ 7.2 -+ 25 7.1 .1 < .2
Kidnapping : 52.4 13 48.4 4,0 4.3
Perjury. ... 14,7 12 4.1 .6 .6
Firearms and weapons_._ ... 17.9 163 17.1 .8 10,9
Immigration laws. .- - 277 7TTTTT 8.1 57 6.8 L3 6.2
Liguor (IRS). - 9.8 33 9,7 .1 .. 3
Fedaral statues : © 9.2 51 8.8 N L7
Other Federal statutes.____ ...~ 20,1 22 18,9 1.2 . 22
All offenses. ..o .. 20,7 12,325 18.4 1.3 251.9

! ““Lesser time served" reflects the differance hetween average manths served under the present United States Code
and average months served under the S, 1437 identical to current confinement assumption,

TABLE X1.—~ESTIMATED TIME SERVED: PROPORTIONATE TO CURRENT CONFINEMENT ASSUMPTION

Present . :
United States S. 1437, all good time Effect of S, 1437
&
average Average Lesser .
months months time Prison
. served Number served served ! man-years
Homicide. o oo muneeceneesee i oo, 40.2 15 40,0 0.2 0.3
Robbery. ... 41.9 207 22,2 19.7 339,%
Assaulf. .. - - 17.4 30 12.8 4.6 115
Burglary.. 22.3 12 - 13.6 8.7 8.7
Larcency and theft____ - - 77T TTTTee 16,7 212 7.9 8.8 185.5
Embezzfoment. ... . 9.9 40 7.8 2.1 .0
Fraud. .. - S 114 114 10.7 - .7 6.7
Autotheft. ¢ : - T 20:5 180 18,7 1.8 21,0
Forgery..._.. N 15.6 180+ .- 8.3 7.3 +115,6
Counterfeiting. 17.3 32 . 12,0 5,3 RIS
Sex off 37,8 6 t24.7 13.1 6.6
Marihuana . 14,7 238 13.2 1.5 29.8
Nareoties. ..o . 7" 21.5 468 22.6 4.9 191.1
Controlled substances 19.3 80 15,8 3.5 23.3
Bribery. . 5,2 4 4.3 .9 ]
Escape.. ... . 3 - 13.3° 78 1 12.9 W4 2.6
Racketeering__._____"7TTTTTTTmmme 16,2 A3 9.8 6.6 23.7
Gamblmg and lottery_ .- 0217 7.2 25 6.7 5 1.0
HKidnapping... 52.4 13 22,1 30.3 32.8
Perjury - 14,7 © 12 <141 -} .6
Firearms and weapons..._ 17.9 163 .- 13.0 o 49 66,6
Immigration laws. ... 8.1 57 3.0 51 28,2
quuar(lRS)--_‘- 9.8 .33 7.4 2.4 6.6
Federal statutes: " __ - 9,2 51 10.4 » ~1.2 w=5,1
Other Federal statutes_ -~ 2.2 -7 """ 20.1 22 14.8 53 - 287
All otfenses. .o o cvvmeeee oo, 20.7 2,325 15,0 5.7 1,104.4

! “'Losser time served"* reflects the difference betwaan average months served under the present United States Code
and average months served under the S, 1437 proportionate to current confinement assumption,
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. In . summary, we: estimated that if good. time were eliminated (as for- example

under H.R. 6669), andif ‘parole guidelines remained the same a8 under current

law, there might-be a 8.3 percent increase in man years served in prison, (bsased
on. the total population of offenders sentenced to prigon in 1974). We estimated

tory .good time under S. 1437,.ignoring the possible effects of sentencing guide-
lines, might lead to a.62.8 percent to 92.8 percent increase in prison man-years
based on sentencing assumptions. closely approximating current senténcing prac-
tices. However, if sentencing guidelines.and other changes in'S. 1437 resulted in
sentences hased on current time served, there might be 6.3 percent to 27.7 percent

decrease in prison man-years,




IR

it "

e e T T S

|

s

e peT e

e

&

P

oA






