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cal and television programs exhibited in the United States and throughout the
world: RIAA is a trade association of recording companies. whose members create
and market approximately 90 percent of the records and tapes sold in the
United States, o .

We welcome this opportunity to comment favorably on 8. 1722, the proposad
Criminal Code Reform legislation which, for the first time, brings the offense of
criminal copyright infringement into Mitle 18 and classifieg that offense ag a
felony. The record and film industries have long taken the position that such
legislation is the minimum necessary to begin to curb the alarming growth of
the piracy and counterfeiting of films and records. MPAA and RIAA strongly
believe that only through strong penalties can the law better serve the public
interest ineffectively deterring the sophisticated criminals now masterminding
© the illegal reproduction and distribution of motion Dictures and sound recordings,

Ve are pleased to endorse the proposed provision in S, 1722 on civil forfeiture
of infringing reproductions and reproduction equipment (Section 4001 (a) (12))
and the provision including eriminal copyright infringement within the defini-
tion of racketeering activity (Section 1807 (£) (1)). We believe these provisions
clearly advance the public interest in effective law enforcement, We believe, how-
ever, that the Committee can improve the effectiveness of the copyright infringe-
ment provision (Section 1788). In this regard, we urge the Committee to consider
the approach adopted in several provisiong of the most recent draft of the
Criminal Code legislation before the Criminal Justice Subcommittee of the House
Judiciary Committee? .

The House provisions ® dealing with record and film piracy and counterfeiting
differ from the Senate version in the following respects:

“Separate provisions are included for the sepavate crimes of criminal copyright
infringement (in Subchapter IV, Section 2537) and counterfeiting (in Subchapter
V, Section 2546). The Senate version, by contrast, containg no separate provision
for counterfeiting.

“The penalties for criminal copyright infringement are graded depending on
the gquantity and type of films or records illegally reproduced or distributed, The

-Senate version, by contrast, imposes Class D_penalties for all infringement
offenses, regardless of the volume of illegal reproductions.”

We strongly endorse Section 2537 and. Section 2546 in the current House bill
and helieve that they will serve as a more effective deterrent to film and record
piracy and counterfeiting,

- We discuss these provisions, and the’ nature of the problems faced by our
industries, in greater detail in the text of this memorandum,

I. BAOKGROUND

For a number of years now, the legitimate recording and motion picture indus-
tries have been victims of a mushrooming growth in record and film piracy.
“Piracy” is the word popularly used to describe the unauthorized duplication
. of sound recordings and films, on LP dises, tape cartridges and eassettes and

video cassettes. Piracy began its tumultuous growth when prerecorded tape car-
tridges were introduced into automobiles and then into homes. Pirates soon
discovered that they could cheaply copy and sell hit commerecial recordings and
thus gain huge illicit profits.

The impact of piracy on the legitimate recording and motion pictures industries
is enormous, As one Justice Department official described it :

“The effects of piracy are debilitating; tlie pirate brings no creativity to his
entry into this art form; indeed, he feels as a parasite on the creativity, the
productlvity, and the enterprise of others. He is anticompetitive for, to a sub-
stantial degree, he suppresses the creativity and initiative of both artists and
producers as he feeds like a vulture upon their creations, He is really a thief of
major stature,,,.”?

1At the submission of thig Statement, the most recent verston of the House legislation

wag.a worling draft published hy the Snhcommittee .dnted Septembey 13, 1079 “Wa riocoeniza

. that 8, 1723 embodies substantlally the same provisions as docs the current House draft,

but 8. 1723 «does not contaln modifications in the House legislation made since S, 1723

was introduced. Therefore, our comments in this Statement are based on the September 13
working draft of the House Subcommittee.

We have also discussed witlt the Staff of the House Subcommittee g number of technieal
changes to the cited provisions. The Staff has agreed to. incorporate those changes in the
daraft, A smmmary of tliose changes appears in Appendix A,

.. 3Testimony of John T.. Murphy, Chief, Governtment Regulations Section, Criminal Division
ﬂvﬁﬁ. é{ﬁpﬁﬂfﬁ’,‘ﬁﬁﬁtgﬁff‘}f“?e.’r }g&arlm.; %(;foga the JSugicr;mmit(:_:tee on Courts, Civil Liberties,

) on of Justice o ¢ House Judiclar, m
Cong., 2d Sess, at 7 (1974). ¥ Committee on H.R. 13364, 98
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all uncommdn. One film pir rding to customs and shipping docume oThe
T e e Shne ac%otha a?nount actually received was well in ]e3xc és—
R A e m%( Customs, because the fiim pimfe——Davxc} arn o
the Value Declared fnr U.S. Cus ms, s moynble b South. Afrin) !

: v crease impor : ' The
Elg})f%? gggrg%:"i?%ﬁz?ttgpggation is fllustrative: According to the Governme
C .
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sentencing memorandum, Barnes hagd amassed a vast network of suppliers, buy-
ers, laboratories and waorkers spreading over three coutinents, all attracted to his
((i*ril{niuai1 enterprise by the encrmous (untaxed) profits which it promised and
elivered, )
According to Jules Yarnell, Special Antipiracy Counsel to the RIAA; record
counterfeiting is now of such magnitude angd growing st so substantial’ a rate
-that it ig causing very serio

1] ¥ Us concern not ouly to the industry, but also to en-
forcement officials in the PRI and IRS Intelligence, The bresent volume of record

counterfeiting ig believed to amount to more than $250 million g Yyear, It is esti-
matqc_l tha_t all forms of record and film eounterfeiting ang piracy drain upwards
of $650 million anuually from legitimate saleg and rentals in hoth industries,
We believe the burgeoning growth in counterfeiting has heen caused by a num-
ber of interrelated factors:
1.. With the increased ang highly effective activities of federal enforcement
officials against manufacturers, distributors anq retailers of infringements of
“recordings and motion pictures, more and more retailers who previously dealt in
Such pirated products have become reluctant to handle them, Pirateq products
are easily identifiable ag such, making the retailey vulnerable to Prosecution,
. Counterfeit Yecordings, on the gther hand, are more difficult to detect, This
&ives retailers the opportunity to escape prosecution by claiming that they diq
not know that.the products were illicit, '

2. Counterfeit recordings are more readily saleable through legitimate outlets.

- They also bring greater profits to the counterfeif manufacturers and distributors,
because a higher price can be charged o counterfeit produety than pirateq prod-

: uets. Consumers will Pay more because they arye unaware that they are purchaging
counterfeit products, o

For -example, one of the operations raided last year was alone responsible for
- Producing and disseminating throughout the United Stateg and Furope more
than 25 million counterfeit recordings a year, The profit to the group - manufae-
;turing these counterfeits amounted to more than- $8( million a year. Another
operation was Droducing upwards of 10 million coutiterfeit recordings a yeay with,
an .annual profit of, approximately $30 million since It dealt with current hit
produets which brought a higher price in the market,

3. It is. reported by enforcement officialg that organized crime has become in-
creasingly more active in the manufsectiyre and distribution of counterfeit prod-
ucts because of their high profitabiilty and the difficulty of detedting angd tracing
such products. (In fact, the December raiq of record counterfeiting. operations

owas accomplished only after a 20-month undercover operation of the Organized
Crime Strike Forca for the Bastern District of New York and Organized Crine
squads of the FBI.) ,
The destructive effects of piracy :
Pirates pay nothing to any recording artist, asctor or actress; nothing to any
broducer, director, screenplay writer or musician ; nothing to any film distributor
or record company; and nothing to musie composers and publishers, That ig low
. Pirates are able to sell their produet at bargain basement price—a third or less
“of regular Tetail prices, They avoid the primary costg reflected in the prices of
legitimate products, ‘ ‘ .

‘Who gets hurt by pirates? . : :

1. Recording artists, actors and actresses are vietimizeq by pivates. Most of
these talented performers have only yery brief artistic caireer, because consumer
tastes change rapidly. Pirates hurt them at the peak of their relatively shorg
careers while their screen triumphs and theip recording hits are selling well,

2, Producers, directors, and screenplay writers have a monetary stalke in every
movie that is produced. Their'earnings are determined by how well g motion
Dicture does at the box office. Whenever g5 pirate film is s0ld, nothing is paid te
these creators of entertainment, ‘

3. Musiciang get hurt, too, They have a direct monefary stalke in every record
legitimately sold. Payments for musicians Y

are made hy record companies into
Special trust funds baged on the number o records sold., Of course, pirate sales

deprive musicians of this income, Hvery time a legitimate recording is gold, record
companies also pay money—totalling about $8 million ber year—into Musie Per-
formance, Trust Funds, which are used to finance free concerts for the general
publie, at Veterang' Hospitals, and in underprivileged and depressed areas, thus

employing niusiéians, When a pirate recording is 5014, nothing ig paid on behalf
of these musicians,
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4. Film studios and recording cottipanies take the risks and provide the in-
vestments in developing fresh talent and producing new films and -recordings,
seldom knowing what consumers will buy, A film company may invest $20 million
in the production of JAWS II and another $20 million in distribution and ad-
vertising costs to market that movie. A record company may invest as much as
$75,000 to $150,000 just to record a new album; it is seldom less than $50,000. In
addition, it will spend many thousands of dollars for manufacturing, storing, ad-
vertising, promoting and marketing that album, Only a small percentage of the
films and recordings released make any money ; most never earn enough revenues
to recover basic production, talent, or promotion costs. A motion picture or a
recording company is dependent upon a relatively few hit films and records to
cover cost, develop talent, subsidize the losing films and records, and hopefully
make a profit. But the pirates copy only hits—new hits and old hits—only those
films and recordings with no risk.

5. Music composers and publishers are injured by pirates who rob them of
their legitimate mechanical royalties.

6. Local retailers and wholesalers are among the business enterprises most
damaged. A legitimate retailer selling a videocassette or tape cartridge cannot
compete with a pirate version for sale at only a third of the cost of genuine prod-
uct. The pirate can always undersell the real thing because he bears none of the
costs of creating and marketing the legitimate product.

7. Minorities suffer, too. The entertainment world is one of the places where
blacks, Chicanos and Latinos have traditionally “made it.” Pirates can ruin
their chances, wreck their opportunities, Ask Motown, one of the principal record
companies featuring black artists, how badly pirates have damaged them.

8. Consumers are the victims of piracy, too. Apart from the gquestionable
quality of- pirated and counterfeited films and tapes sold to the consumer, there
is another longer-term impact—piracy reduces the choice of records and filnis
available and limits the opportunities for new artists to make films and
recordings.

9. Government, too, is hurt because it receives less in taxes—noné from
pirates who deal strictly in cash, and less from legitimate businesses who have
Jost sales to illicit operators. Enforcement authorities also expend large sums
of money to control this illegal conduct. Piracy attracts unsavory elements,
those of questionable ethics, who mask their operations behind post office boxes
and phone answering services, and who erode the sanctity of the law. Indeed,
some of the largest pirate operations have been found to have links with organized
crime,

Penaltics under existing law ) v

Copyright infringement~—The criminal penalties for infringement of the copy-
right in a sound recording or motion picture are:

Up to $25,000 or one year in prison, or both, for a first offense ;

Tp to $50,000 or two years in prison, or both, for any subsequent offense.

Counterfeiting.—Since 1962, there has existed a separate provision prohibiting
and penalizing the interstate shipment of counterfeit recordings. 18 U.8.C. § 2318.
As counterfeiting activity has grown, the penalties have been increased. corre-
spondingly. Thus, in 1974, Congress raised the maximum fine to $25,000 for the
first offense ard $50,000 for any subsequent offense, recognizing that “record
piracy is so profitable that ordinary penalties £ail to deter prospective offenders.” ¢
Yhen the copyright law was revised in 1976, however, the penalties under 18
U.S.0. § 2318 were reduced to their present level—$10,000 for a first offense, and
$25,000 for any. subsequent oifense. (According to Bruce Lehman, Chief Counsel
for the Subcommittee on Courts, Clvil Liberties, and the Administration of Jis-
tice of the House Judiciary Committee, that change was made to bring the pensl-
ties into conformity with those recommended by the Brown Commission.)® The
result is a curious anomaly—the penalty for traditional piracy (which is still too
low) is greater than the penalty for counterfeiting, which is a far more deceitful
and insidious erime. ’ )

4 F.R. Rep. No. 93-1389, 93d Cong., 2d Sess. 4 (1974).
(J; Fir}?nlllg_?i)s)rt of the National Commission on Reform of the Federal Criminal I.aws
n. 7, . .
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II. THE MODIFICATION OF THE PENALTIES IN 8. 1722

MPAA and RIAA strongly believe that the only way to deter piracy and
counterfeiting is to substantially strengthen.the applicable penalties and en-
courage increased enforcement efforts by U.S. Attorneys. We endorse Section
1738 of S. 1722 ingofar as it increases the penalties for criminal copyright
infringement and codifies that offense in Title 18.

4. Oriminal copyright infringement

O’od-{,ﬁcat‘ion intitle 18~—Both the motion picture and recording industries have
established special antipiracy offices, the sole function of which is to investigate
and combat piracy. Bach industry is spending upwards of $1 million a year in
that effort, Moreover, the member companies of the MPAA and RIAA have taken
steps aggressively to enforce their rights when pirate activity is discovered.

.Thege industry efforts to stem the growth of record and film piracy have met
Wltl} .hm1ted success, however. This is because copyright owners, like special
antxpu'ac_y counsel for MPAA and RIAA, can only file ¢ivil infringement actions,
Such actions have no effect on the sophisticated criminals who engage in pirate
and counterfeiting activities.®

It follows_ that copyright owners in the motion picture and recording industries
must pre_vall upon U.8. Attorneys to prosecute these offenses. The codification of
the eriminal copyright provisions in Title 18 will undoubledly encourcge enforce-
ment efforts by U.8. Attorneys. Prosecutors are more concerned about and give
pmch greater prosecutorial priority to conduct proscribed by the Criminal Code
in Title 18, which prosecutors regard as their “charter.” We therefore strongly
support the placement of the criminal copyright infringement provisions where
they rightfully belong—as part of the CQriminal Code of Title 18.

Increased penalties—\We also believe that it is necessary to strengthen the
applicable penalties to match the offense committed. The explosive growth of
record and film piracy in recent years confirms that the existing penalties are
inadequate. A misdemeanor conviction is little moxre than a slap on the wrist to
the pirate laden with the cash profits of his illicit enterprise.

The modest penalties preseribed in existing law also tend to discourage en-
forcement efforts, U.S. Attorneys confronted with a wide range of possible prose-
cutions clearly prefer the prospect of a felony conviction to a misdemeanor
conviction. Perhaps that is why indictments of pirates and counterfeiters focus,
when possible, on related criminal offenses—such as mail fraud, wire frand,
ITSP - (Interstate Transportation of Stolen Property), RICO (Racketeer-
Influenced Corrupt Organizations) and even customs violations—rather than
the principal criminal offenses committed—copyright infringement and
counterfeiting.

The moderating impact of the misdemeanor penalty has previously been noted
by John Murphy, formerly Chief of the Government Regulations Section of
the Criminal Division of the Department of Justice:

“phis mild sanction necessarily creates a psychological attitude on the part
of prosecutors and courts that mitigates the seriousness of the offense and
militates against the imposition of sentences compatible with it.”*

This led Mr. Murphy to support a proposal making the penalty for a first
offense a felony, arguing that many of those now engaged in pirate activity
“would be deterred from embarking on their illegal ventures if the penalty were
to be increased to a felony statue. . . *8

Graded penalties—We believe that the Senate bill classifying eriminal eopy-
right infringement as a Class D felony represents an important step in the modi-
fication of existing law. We suspect, however, that the House provision on copy-

¢ George Tucker is a ease in point: Tucker has been a defendant in three past eivil
actions, the earliest of which dates back to 1971— Joudorae v. Melody, CBY v. Melody, and
Atlantic v. U.S. Tape. In each case, the court issued an injunction prohibiting further
unauthorized duplications, Yet George Tucker’s name turned up all over again in the
December raids by the I'BI and Organized Crime Strike Torce. (In August 1979, Tucker
pleaded guilty to two counts of a criminal indictment stemming from that raid.) The
lesson is clear: civil remedies cannot, by themseclves, deter piracy,

7Testimony of John L. Murphy, Hearing Before the Subcommittee on Courts, Civil
Tibertieg, and the Administration of Justice of the House Judiciary Committee on H.R.
1333?gld93dt00n§., 2d Sess. at § (1974).

: id. at p. 8.
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vides for graded penalties corresponding to the type
uetions will make for a fairer and more effective

pirate who deals in a large volume of illegal
than a smaller scale operator.

right infringement which pro
ad guantity of illegal reprod
system of law enfercement. The
copies should be subject to greater penalties

Under the Senate legislation, the person who pirates one copy of “Saturday Night
Fever"” is subject to the same penalties as a person who illegally distributes 10
million copies. The risk in imposing uniform penalties of five years for every
record and film infringement offense, regardless of the number of copies in-
volved, is that prosecutors may decided not to seek convictions of the smaller
scale operator because of the severity of the penalties applicable to. the offense.
8o too, juries would be less likely to convict a defendant on a stiff felony connt
when the possible sentence is disproportionate to the nature of the offense. The
House provision imposing eraded penalties allows the prosecutor greater flexi-
pility and will, we believe, result in greater—and foirer—enforcement efforts.

One of the motivating

tactors for imposing Class D penalties for eriminal

copyright infringement is the strong deterrent effect such penalties would have
on large scale operations, ineressingly dominated by organized crime, These
are the criminals who have contributed to the unprecedented growth of piracy in
recent years. Penalties linked to the volume of illegal reproductions will have
the strongest deterrvent effect on those criminals whose illicit gains are greatest.
This concept of graded penalties parallels the general provisions relating to
theft in both the Senate and House drafts, which impose greater penalties as
the value of the stolen property increases.’ .
The quantity of films.~In discussions with the ¥ouse Subcommittee’s Staff
with respect to the House provision on copyright infringement, we have pro-
posed that the quantity of fllms that must be illegally reproduced or distributed
to warrant felony treatment e reduced. The current draft, which requires 200 or
mare infringing copies for a Class D felony, and more than 20 but less than 200
copies for a Class B felony, places too heavy a burden of proof on the government.
The House provision conld require the government (or industry) to-finance the
purchase of at least 21 copies of a film hefore it could establish even a Class B
felony, and movre than 200 copies before it could establish a Class D felony.® At $5
to $100 per copy, these undercover “buys” would be extremely costly, especially
given the number of pirates under investigation. To ease the financial burden
of proving that a felony has occurred, we have proposed, and. the House Sub-
eommittee Staff has agreed, that the quantity figures for motion pictures should

De reduced to: . .
Afore than 100 copies of @ motion picture for a Class D felony ; and Lo
AMore than 10 but 1ess 1han 100 copies of ¢ motion picture for a Class 17 felony.
These changes and other technical changes discussed with the Subcommittee’s

SQtaff are set forth in Appendix A, We urge the Committee to consider the ad-

vantages of the House provision on copyright infringement as amended. )
Conforming emendment.—We have also proposed that Section 506(a) of Title

17 of the United States Code be amended *v read as follows
“(a) Any person who knowingly engages in conduct by whieh he infringes a

coprright for purposes of commercial advantage of private financial 2ain com-

mits an unlawful act that is an offense described in section 2537 of title 18.”

[ — )
o The quantity approach, rather than the “value” approach of the general theft pro-
vistons, is appropriate in the case of criminal conyright infringement. because of the
difficulties inherent in determining the value of illegal reproductions. For example, if
“property” is defined as the copyright which has been infringed, then the -value will
almost always be in excess of $100,000, since any record or film worth pirating would
finve a copyright value worth af least that much. Thus, under this definition, the offense
ss C felony. On the other hand, if property ig defined as the

t value (i.6., retall value, wholesale value,

will almost always be a Cla
illeyal reproduction, the question arises as to wha q
for each unauthorized:

thieves’ market value) would be the most appropriate measure
renroduction. Significantly, ynder existing case law, the value of the unauthorized repros
duetions frequently cannot be aggregated. Sec, e.g.. Unifed States v, Atherton, 561 F. 24
74% (9th Cir. 1977) t United States v. Wise, 550 F. 24 1180 (9th Cir.), cert. dended, 434
.8, 929 (1977). This poses serlous ‘obstacles to enforcement efforts in the fiin industry,
ginee film pirateg nsually sel to & large numher of customers. As 8 result,
if the value of the illegal reproduction were the basis for the grade of the venalty, film
pirates would he iahle for only a Class A (or even 2 Clags B) misdemeanor. :

10 These burdensome requirements are appiicable even if the rovernment were to rald
the site of a larze sca i er hundreds of illexal reproductions and
duplicating equipment and materials reds of thousands of dollars. Certainly, an
jnvestment in suech eauipment would only he feasible if used to reproduce copies on 4

ire proof that the reanisite nwmher

large seale. Nevertheless, the 1nw conld he read to requ
or distributed. At a minimum, we suggest that the legislative

of eoples were reproduced
history malke it clear that large-scale purchases are not necessary.
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B. Counterfeiting
It merits emphasig that one of the most i
) ) : 3 important concerns of the record and
g}il(g’l 131d111_‘s.tr1es with respecj: t.o legislation against piracy and counterfeiting has
beer clae & nétmely, that criminal c_opyright: infringement be codified in Title 18
. SSld edasa fel.opy. Ata minimum, this is the only way to deter widespread
pir dZtgi'lre ctc_’)m:fterfeltmg. We believe, .hOWever, that this committee can increase
Jorires II‘? tl?isecrte ;):rg. 1T"7§2ull‘§espteﬁ:1ﬁ%ally p;:ghibiting criminal counterfeiting
yity. In gard, w e Committee to consider Section 25
i‘ﬁ?@ﬁaﬁt&z t( &oxégf&rtfg&?ghg‘orfge{s{) alnd fRelated Offenses) of the Hous: %ﬁ'a‘g
s the : of labels for records and films as a £
orense, classifies it as a Class Dbfelon nd i > ifor: ardless
oféllxle quapéity % coun;erfeit oo ¥, and imposes a uniform penalty regardless
e insidious nature of counterfeiting demands that thi
] . ! b2 . his offense sh
gllgat;?ir}n %3 aasegggget& i?fin}:%eUﬁh}I;? thg ct%pyright infringement provisiosns(,)%%igﬁ
e ail : g rights o e copyright owner, the counterfeiting
provisions are designed to protect consumenr vhb : ito buping
shabby reproductions, thinking th buying the ger T ts
: ! ey are buying the genui N
treatment of this offeilse se;vet"s, to in i sibility and I Pmd‘wt' e e
e o Lliis offense serves to increase its _V1sib1hty and highlight Congress’
C e mushrooming growth terfei ivi
in films and records. r‘i‘here is no n radi o g oty
X 1d re X eed for the grading approach utili i
c‘?Dyrlght infringement provision—n % 1 % xiats for net 1zed.1n the
ot%’rgthuantity e s am o lawful purpose exists for the duplication
ile we recognize that the Senate bill hias attem
re . 1 pted to addre
gffg&q};&ggﬁtu%g b,\;‘ 1mcreasmg the penaities applicable to crimisrieahi(fg;g?ﬁ
limiteﬁ‘prote g a ‘m or record label, the Senate's approach provides only
ted Dn ofc &%ﬁl;ifg{l; ?iet ﬁniﬁg reczll'ds and films on which counterfeiters prey.
;e efl lealing v problem of counterfeiting under ight
llaléfelx‘:ngggﬁrimh%ml‘ 1§1‘o§1 iy 'to prohibit duplication only of tlbmse lz'fll)egl %vlcxgg lﬁglv}:
s lﬁbeglzs (gf. lm'dltx_onal%y, recording and film companies have mot cop:
anbd fed | comp‘aniecomsel, if tlvns Senate provision were to become Iaw. reeord%nyg-
But, under the S:nggeu grgiiﬁosrfeptiéo copyrlighli): s on unreleaseé D aats
5 re wou g :
11%153&13?15 on older records alréady in public cirguﬁxotig‘r,lay fo protect noncopy-
exoond ?lll e?i‘t(:flsl: ng doubt would seize on such a dramatic loophole in the law to
Ban Areame eady widespread illicit activities. Consider, for example lwhat
Presleys"untim?l)p?edt in the case of Elvis Presley recordinws‘ Since" Hlvis
fase manufacturgd eath, gougterfmters, playing on the sympathizs.of the publii:
e manufactur zlmd distributed massive quantities of fake Elvis recordin s,
fhorefore wonl d& y \tv 1;en .?1-1g111a11y issued, did not bear copyrighted labels aici
e o ng - be protected under the proposed Senate infringement provi
syl steq{ntl‘ ision presently in 8. 1722 would encourage cou?lterfeitao?-
£ Commit‘t ! 1de glgatzne product of this great star. We therefore ur ils to
Pt Avriion ite «he ermines not to adopt a separate provision clealiﬁqﬂe'a ]'11{
vse §.2318,,, o hrggggeagoie]gstd retain the existing counterfeiting statﬁt(:v 11S
3. 4 egr N * i ' i i
aﬂiﬁﬁ? §0 recordings alrendy publish%d(?e of »1)1 otection to noncopyrighted labels
ingd iﬁgﬁg\rfﬁ{g lfirllz‘;lr?ph‘?le.&aré}ection 2546 of the IHouse draft also impfoves exist:
T, e:;ami)le . T:T Sm(‘j" ce; éag‘n loopholes in the current counterfeiting stah;: .
iy o o 18 TS0, § 2818 presently requires that the counterfeit labels be.
federal illl'isdi o ngs o ﬁ]}zr{s when shipped in interstate. commerce, T avoid
e o 1?11, counterfeiters have begun to ship across state 1‘ce. e
fridges o ot'l(x:g;uéo?]rti;qlt l‘abels and jackets, leaving the di.‘sés' ejcr[lﬂftsrt??l];y th?
Dt Toretior in ton qcixtn}msvto be shlpp_ed separately. The pa ckag'ed pbroducttc‘ ; fall-
R g preeaﬁtious ) S 'a e wherve the c}xssemination or distribution will talk e
fhe o sztl:‘ plrs“c‘lude proof of violation of Section 2318. The 1 . \_e Place,
O aghom In § eéc ,'1‘01.1 2546 would eliminate this loophole. So too, th atnl:guage o
ond gl o 1_e1te1t labels to include the entire pa(‘kawino’ f 2 it et
.Iuriéd'ic(';?rg;lz 111'%-—2111)111111 covers, sleeves, packets and so r';n § 0f & video cassotte
Jurisdiction.—~To make clear the basis for rting fede
countert) v g otiviin is for asserting federal jurisdicti
s S;C(éil;;lng:iigtill‘lj? .1 we have ».suggested to the I-Ioused%i;}lic%%;f?étc t19n State
o oF e f&]e‘ml e u'g ea .s~epa1'ai'e Jurisdictional provision. Given ti ok i
will ensure the 1 Jurisdiction should not be presumed. Our sugge ‘tlelnature o
traditiondl bises %(}fuilf:ldtgrzlllleﬁs' h;t\;;een‘ counterfeiting activlltw? eﬁdﬂoégnoggutﬁe
254 o rovidi risdiction. We have prop “insert in Section
046 language providing for federal jurisdiction if tli'(.l ggfges% I.g c:lélnsﬁzllgtgdse??mqn
. ) ¢ within
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feit 1abel is moved in
i ; or the eounterfeit 1al I e or
ey et ikt ‘he United States; or . D e o o
the special Junsdx‘ctl‘?’i fc)lfxet planning, exegutmu or %%ngc;:rtlached e O nighted
e ot c%m?l?;%(;luis attached or designed to :
the counterfeit 12 et 0 2 !
roduet sdicti irements as well as certain Q‘Lthe}
L he jurisdictional requirem S O e mmittee's
torSe%gion 2548, agreed to by the

.v . tS
hnical improvement
teSctaﬁ’, are set forth in

ion i jon 2546 of
; iti dification in Sectmx}’..‘ g of
D tio ¥ ed ap additional modific e, Tuts 1
Apémmzaﬁ%m_fﬁtxxg ggsﬁev?ilt%pglsle growing problg;x;fg;ft;s‘;n:llﬁg B tog s labﬁz
the House dra ractice whereby coun r s and Ditatos o ve
e Tabels ¢ist. These simu ‘ © the
T oo fl‘fm ine” lapels that do not exist, Phese Simultee oy nre desie
‘ : : o } product: igned
oo basic crizminn ¢ rpose as any other counterfeit | source of the product.
e tonad fhe consuer regarling the aunthenticity or s 1, packnged and
o dutr (o conenes eSS U lottn s repsoauce, pckaged
e o rdeotan -an;ea film that hag never been rele e . Bt in
distributed videotapestge 1abels on these videotapes a}}g?& L0 D . Tho
A ﬁrSt'm;Jzih’gen'uiﬁe label which igte fc?fz”;taﬁ;el”‘ o nde such
reality, there 18 end?  Jabel L i aetol |
1 L he definiti
current draft of t

. snuiie p].‘OduCt. iad rate, and we
; i there is no genul xtremely rap ’
simulated ﬁgis’o?nsqi%mlation is growing at anm%‘;te prevalent if not addressed
The proble i

: o stined to become even prevalent If bot A ed to
believe this pracgmerilfngﬁ:f li-leform legislation, Tlg%ruefgg;é ::s shave Dropo |
o newlgl el:i%?igleiti;u of “counterfeit la.be%’1 )u}‘(ieucnterfgit gas 1 meanstimtldel!;\ittlé
T A ; : 3 e s i is not, or that o

this section, enuine, but is : hat, omits
(b) As used in thi that purports to be g e, but 15 not, or that Ot
: ‘ . * container from I ; 4
T e L meecst 'y to prevent that label or | e e
i ' I ‘ q tes a false imp
information necessary e . thereby crea
k aterial fac
or that eonceals 2 m ‘

label or container.

ras «weketeering activity” . T right infringe-
0. Definition of “:1“?1‘:{&2 Senate provision including By (13- There 18
‘We strongly encorse tae Sehd teering activity e involved in the
ment in the deﬁclll;flll?él &iﬂll?’gggmzed crime 1h aSsb;fgrg?nge?}ggtilculaﬂy count;a}‘t-:
no longer any doubb Ladl B7eC pirate recording , illegnl copies of a hi
i d distribution o b's profits from illeg % \d
rgproduction an > ars that the mob’'s D 13 t pay royalties ar
et o of L e ot xeondg compuny hh ol pay Iyl
outstrip th . xpenses. As NBC News rep imess ¢
oy i e o on e 2 L ME USRS, o o
s Nightly I Mafia hag become O ies of the hits on t
cords s 1(:11?:;122; (;% {{213; Sc’ofll:;‘;rxy, turning out millions of copies o
records an :

rack his movie,
: i ¥ the soundtrack of t e
*Piho St Dl L s e e Geos, R” rds, the company tha
“The mOE'.s ﬁli‘t ;Jélg-:li}eaturiug the Bee Geeos'; R ?oﬁefgp?eé the compaxy that
mada tho I\‘lg.ht : 1e mu’ recording S o solq -i s moi) counterfeiters made
B it Oragm%igﬁ?é TFever.! Federal investigat. . say
from ‘Saturday 2 L. ‘ , e
and sold ot le:gt t%tzgl}l?eyr 1978 five state rz_Lid “yhslgt};e}:eﬁi%;g;uggd o oty
ﬁggog%s gflpliec}ating cquipment, counterff;t‘izggscrime', Indeed, the raid was the
wor (
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The first indictment as g result of those raids last December has now been
handed wp. This indictment included a count for violation of the Racketeer-In-
fiuenced Corrupt Organizations statute,

The inclusion of criminal copyright infringement within the definition of
racketeering activity demonstrates this Committea’s recognition of extensive
mob involvement in copyright infringement activities. Clearly, the mob’s involve-
ment extends into counterfeiting activity also, We urge the Committee that if it
accepts our broposal, based on the House approach, to list counterfeiting as a
separate offense, then traficking in counterfeit labels should similarly be included
in the definition of racketeering activity,

D. Forfeiture of illegal reprodictions and equipment used in their manufacture

MPAA and RIAA believe that it ig essential that government enforcement
authorities have available to them the authority they need to combat the bur-
geoning growth of piracy and counterfeiting, One such weapon is the authority to
bring a proceeding for the forfeiture of pirate and counterfeit merchandise and
the equipment used in their manutacture, as is provided in Section 4001 (a) (12)
of 8, 1722, We strongly endorse thig provision,

Organized crime's involvement in piracy ana counterfeiting is a major factor
contributing to the difficulty of controlling this eriminal activity. Hven where g
convietion diseourages a pirate from renewing operations, there is no shortage of
criminals within the mob hierarchy to replace those that have been caught.

Itis necessary to block e€very avenue that encourages pirates to enter the busi-
ness. Apart from criminal penalties, it is the seizure and forfeiture or other dispo-
sition of the equipment used to manufacture, reproduce and assemble the pirated
sound recordings that provide the most effective method of deterrence, Experi-
ence has demonstrated that, if the equipment used in pirate operationg is not
taken from the pirates, it will undoubtedly be used again for a similay purpose,¢
A forfeiture provision would have the effect of drying up the source of the crim-
inal activity, .

With the increasing sophistication of pirates, diracy operations have become
more diffienlt to detect, Kor example, the head of a large pirate operation will
often be responsible for the manufacture of “pancakes,” the large reelg of tape

- from which individual cassettes or cartridges are wound, A great number of
separate “windiug.operations” will, in turn, be run by small-time Dirates. A raid
on a single winding operation will close down only one small operator, leaving all
the other winding operations, and more important, the pancake manufacturer,
to continue their Diracy efforts unimpaired. On the few occasions that a pancake

- manufacturer ean be found, it ig imperative that the equipment with which he
Derpetrates the unlawiul activity be seized, to prevent him from renewing his
illegal operations the next day.

~_ Therefore, we applaud the inclusion of a forfeitur

" the effective enforcement of the laws against eopyri

A forfeiture provision wonld also enhance the
authorities to control counterfeiting activities, We ur

€ provision to ensure further
ght infringement.

ability of law enforcement
ge this Committee to inciunde

used to manufacture such copies, if the Committee aceepts our proposal to treat
counterfeiting ag a separate offenge,

* * * * * % ®
The need for legislation inereasing the penalties in exigtin

b 0 ) g legislation is im-
medite, At thig very moment, counterfeiters are peddling their wares to an un-
t gaing from ungu-
—_—

1 One case in point involves an-individual named Al Cecchi a/b/a Melod Recordingg
;[)gc. and A&G Packaging Co., large seale pirating enterpriges making a}‘;proxlmntelgy
250.000 pirate tapes weekly, On April 19, 1972, FBI agents raideqd Melody's plant and
Seized,lnrge quantities of pirate recordings, machinery, ang equipment, Suhseqnently,
Cecehi’s lawyer convinced the V.S, Attorney that selzure of the broperty had been improper
and he,obtuined the return of the equipment. In June 1972, U.S. Marshally again selzed
Melody’s equipment, ang thousands of Dirated recordings pursuant to & writ of seizure

obtajned by a group of music publishers who were sning Melod Recordings, In J v
a federnl judge ordered the seized equipment and pirated xl'yecordinzs ‘grst;turne(lin%omtz?é
DPremises of Melody Recordings, ~ Soon thereafter, when the FBI learned’

2ided the premis
Although the TBI seizeq masters'and finished pirafed veemvgcs OF Melody a second time,

) d_pirated recordings, -’
. machinery or equipment. The FBY discovered )y cordings, it did not remove any

Cecchi again in 1974 at a different address,

example of the high rate of recidivism among pirates. 5 only one
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i D (2-),~t11gbcougt,ezfgitv label is moved. in interstate or foreign commerce in.
thérized reproductions. Existing penalties are simply not adequate to deter the ! - ;- the planning, execution or concealment of the offense; .
criminals engaged in this sophisticated version of theft. MPAA and RIAA ; ~(3) {he counterfeit label is designed to be affixed to or to encloge, or is
strongly support the proposed changes in the law. substantially strengthening the ! - affixed to, or: encloses, a copyrighted audiovisual work .or motion picture,
penalties for criminal copyright infringement and counterfeiting and, theveby, i or a phonorecord of a copyrighted sound recording, o : o
the law’s. deterrent eifect, The enactment of such legislation—and hopefully the o Lj sl e . :

enactment of interim legislation increasing the existing penalties pending the
effective date of a new Criminal Code—would be of significant assistance in com-
batting the theft of the;creative property of recording artists, musicians, com-
posers, publishers, agtors, actresses, sereenplay writers, motion picture studios
and recording companies.

o

APPENDIX A

. We have discussed a number of technical changes in the current draft with
the House Subcommittee’s Staff, The Staff agreed to change several provisions
50 that the text would read as set forth below.

Y. CRIMINAL COPYRIGHT INFRINGEMENT B K

A. Section 2537, Subchapter IV (Criminal Infringement of a Copyright) is
amended to read as follows: e ’ ] ) ;
(a) Whoever violates section 506(a) of title 17, United States Code, shall be N
punished as provided in subsection (b) of this section. ) )
(b) An offense under subsection (a) of this section is—
: (1) a class D felony if the copyrights infringed are:

(A) in sound recordings and the offense involved the reproduction
or distribution of 1,000 or more phonorecords infringing one or meore
copyrights during any six month period;

(B) in motion pictures or audiovisual works and the offense involved
the reproduction or distribution of 100 or more copies of such motion
pictures or audiovisual works infringing one or more copyrights during
any six month period ; or

(0) in sound recordings, motion pictures, or audiovisual works and
the offense involved a second or subsequent offense under this section ;

(2) a class I felony if the copyrights infringed are— 3 g

(4A) in sound recordings and the offense involved the reproduction R
or distribution of more than 100 but less than 1,000 phonorecords in- L M
fringing one or more copyrights during any six month period; or ; |

(B) in motion pictures or audiovisual works and the offense involved \ 1
the reproduction or distribution of more than 10 but less than 100 copies ¥
of such motion pictures or audiovisual works infringing one or more k
copyrights during any six month period ; and

(3) a class A misdemeanor in any other case.

(c) Aswused in this section, the term—

(1) “sound recording”, the term “motion picture”, the term “audiovisual
work” and the term “phonorecord” have, respectively, the meanings given
these terms in section 101 of title 17; and

(2) “reproduce” and the term “distribute” have, respectively, the mean-
ings given those terms in section 106 of title 17.

II. COUNTERFEITING

Section 2546, Subchapter V is amended to read as follows:

Troficking in counterfeit labels for phonorecords, cr in copies of motion pic-
tures and audiovisuul works

(a) Whoever knowingly trafficks in a counterfeit label designed to be or which
is affixed to a phonorecord, or to a copy of a motion picture or an audiovisual
work, commits a class D felony.

(b) As used in this section, the term—

(1) “counterfeit label” means an identifying lahel or container that pur-
ports to be genuine butis not;

(2) “phonorecord”, the term “motion picture”, and the term “audiovisual
work"” have, respectively, the meanings given those terms in section 101 of
title 17. :

) (e) Jurisdiction.—There ig federal jurisdiction over an offense desecribed inr
this section if: . .

(1) the offense is committed within the special jurisdiction of the United

States;
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