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Executive Summary 
i :. 

The purpose of this Handbook is to outline the issues and expected 
impact surrounding the use of the determinate sentence. It is based on 
a review of the relevant literature on this subject and a conference on 
determinate sentencing held in April 1979 at California State Universi
ty in Long Beach that was sponsored by the National Institute of Corrections. 

This handbook is intended for legislators and correctional ad
ministrators who wish to be informed about the issues and current 
state-of-the-art regarding determinate sentencing. 

To assist policymakers in placing this topic in the appropriate 
historical context, Section 1 presents a brief overview and a discussion 
of how indeterminate sentencing has been replaced by various forms 
of determinate sentencing. 

The second section summarizes how the determinate model has 
been interpreted by legislation passed in Maine, California, Indiana, 
and Illinois, and proposed in federal bills. 

Section 3 presents a summary of recent research that has focused on 
the impact that determinate sentencing may have on prison popula
tions, length of incarceration, and the severity of sentences. 

The concluding section addresses the major issues raised by the 
trend toward determinate sentencing. These issue~ concern length of 
sentences, impact on prison populations, sentencing disparity, 
retroactivity, "good time" credits, the effects on staff and programs, 
and the impact of determinate sentencing upon the interrelated com
ponents of the criminal justice system. 

Whether inmates will actually serve longer terms of incarceration 
under determinate sentencing is an unanswered question that reflects 
the lack of research in this area. The impact on inmate populations in
cludes the speculation that prison populations will increase, that there 
may be an increase of minority groups in the populations, and that 
there may be changes in the social climate of the prisons. 
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Whether the intention of determinate sentencing is to reduce 
. disparity is an issue that needs to be addressed by ~he per-

sentencID~ .... . b· ective has n()t been unarumously 
sons draftmg the legISlation. T~S 0 J

b
· tr·. tively applied is also\\a." 

o d on Whether the law IS to e re oa~. . 
:~:;~e ~r v~iation. Clearly defined. standards on the withholding of 
"good time" credits must be established. 

Legislators and corr~ctional administrators moving i.n.th: d~recti;: 
of determinate sentencing must be aware of the unantlclpa: ~~nth~ 

uch Ie islation may have on other componen s . 
~~:':~ j~stice s~stem. This Handbook is not presented as a SolutIOn 
to all problems, but to enable decisionmakers to become aware of 
some of the dilemmas that they must face. 
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1 Introduction 

"What are the goals of the United States' criminal justice system?" 
The answer one gives to this question lies at the heart of this Hand
book. The sentencing structure one chooses to employ within this 
system will be influenced by whether the goals of the criminal justice 
system are considered to be rehabilitation, retribution, deterrence, in
capacitation, or some combination of these. Determinate sentencing is 
associated with the goals of retribution, deterrence, or incapacitation, 
while indeterminate sentencing is based on the goal of rehabilitation. 

The sentencing component of the criminal justice system is faced 
with the awesome responsibility of trying to answer this value-loaded 
question in the form of practical, day-to-day operational strategies. 

Rationales for Determinate Sentencing: An Overview 
The advent of the indeterminate sentence in America represented a 

grand experiment in controlling and possibly eliminating criminal 
behavior. This "medical model of corrections" offered several sup
posed benefits: 

• It would provide an incentive for rehabilitation by linking it to 
release from prison. 

• This incentive would also act as a mechanism to control the 
prison population, ensuring discipline and safety. 

• Parole would provide a mechanism to control the size of the 
prison population. 

• The parole board would share the responsiblity for societal pro
tection with the judiciary through its control over release. The 
board could also serve as a check and balance to judicial discre
tion by reducing sentencing disparities. 

In recent years, several states have decided to discard indeterminate 
sentencing and move toward the determinate mod~!' Movement 
toward determinate sentencing resulted from the merging of several 
diverse interests, particularly a dissatisfaction with the medical model. 
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Several penologists, reviewing the conclusions of research reports 
on correctional rehabilitation programs, concluded that the medical 
model failed to cure criminals, reduce recidivism, and protect the 
public. Others argued that the medical model harmed the inmates 
because participation in programs was coerced. Inmates rightly 
believed that their release from prison was tied to, and dependent 
upon, such participation. The parole board held unchecked discre
tionary power. From the inmates' point of view, the decisions of the 
board were arbitrary, unpredictable, and not subject to external 
review by any governmental body. Thus, the individualized sentence 
became not an incentive, but a sword of Damocles which could fall 
upon an inmate's head at any time. 

The determinate sentence was viewed as a cure for these ills. It 
would return imprisonment to its ultimate purpose, punishment rather 
than treatment. If correctional programs were continued, inmate in
volvement would be genuine rather than feigned. It would abolish the 
supreme power of the parole board over releasing policies, while 
simultaneously reducing sentencing disparity by fixing the term of im
prisonment. The sentence would once again be tailored to fit the 
crime, not the criminal. The public would be protected from further 
criminal acts by individuals who had committed dangerous offenses, 
and notice would be served to potential criminals as well. Convicted 
individuals would, at the time of sentencing, have a more definite idea 
of how much time they would serve in prison. The determinate 
sentence would remedy a multitude of problems a.nd thus please a 
number of diverse groups. 

Before a more detailed discussion of current legislative experiments 
in the establishment of determinate sentencing strategies, a brief 
review of the seven major models that are theoreticalJy po~sible is 
given in Table 1. These models all differ in the nature land extent of 
discretion available to the sentencing authority. They reflect a con
tinuum of determinacy, ranging from the most indeterminate to the 
purest determinate model. As the discussion of some examples of 
determinate sentencing will demonstrate in the next section, con
siderable variation exists in the amount of determinacy associated 
with existing determinate sentencing statutes. 
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Table 1. Variations in Sentencing Structures I 

Degree of 
Legisla-Determi- Sentence 

nacy Structure 
tive Actual 

-' Range Sentence 

Purely 1. Certain offense O-Iife indeterminate categories (sexual 4 years 

psychopaths, 
defective delin-
quents) allow for 
completely indeter-
minate term. 
Parole authorities 
or rehabilitation 
staff set actual 
release date. 

MOderate- 2. Judge sets limits 
ly indeter- 1-7 years 2-5 years within legislatively 
minate determined 

minimum and 
maximum 
sentences. 

Purely 3. Maximum fixed Judicial determi- by statute-judge 4-7 years 
nate determi-

determines nation-7 
minimum at any years 
point up to max-
imum. 

<) 

4. Legislature pro- Judge sets 
vides absolute both max-

2-6 years 

maximum-judge imum and 
sets both minimum-
maximum and absolute 
minimum, but maximum is 
minimum can be 7 years 

=: 

no more than ' i 

some fraction of 
maximum, usually 
one-third. 

I ~I 
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Table 1. Variations in Sentencing Structures (continued) 

Degree of 
Determi
nacy 

d Sentence 
Structure 

5. Maximum set by 
judge within upper 
limit, miilimum is 
determined by . 
legislature. 

6. Presumptive .. 
sentence set by 
legislature-judge 
can increase or 
decrease sentence 
by some set time 
limit, usually 1 
year for ag
gravating or 
mitigating cir
cumstances. 

7. Both maximum 
and minimum set 
by legislature-no 
judicial discretion. 

4 

Legisla
tive 
Range 

2-judicial 
determina

;,' tion up to 7 
years 

5 years 
4 years 
mitigating; 
6 years ag
gravating 

3-7 years 

Actual 
Sentence 

2-5 years 

5 years' 

3-7 years 

" 

... 

it 

2 Examples of Determinate 
Sentencing 2 

Determinate sentencing basically involves the use .of a legal code in 
which punishments are based upon the crime rather than the criminal. 
Prison terms are fIXed to some degree and thus appear to be more 
prcdictallie and inflexible. Yet, there remains some confusion over 
what actually constitutes a determinate sentence. A review of the ex
perience of several states and of legislation proposed at the federal 
level should help clarify this definition, and also demonstrate the vary
ing paths that this reform has taken. 

Maine (Enacted on May 1, 1976) 
The sentencing model in Maine has been termed "judicial" since 

the length of sentence imposed by the judiciary for a particular of
fense is limited by statutory maxima. Thus, judges have total discre
tion to sentence up to the maximum as defined by law. This sentencing 
model us similar to the fourth structure identified in Table 1. The 
Maine statute, however, includes a provision that permits inmates to 
appeal their sentences, and there is no parole board to exercise control 
over actual time served. Both the parole board and parole supervision 
were effectively abolished by the statute. 

Maine's "statute does not fit the definition of a pure determinate 
sentencing model since sentence disparity was actually 
institutionalized under the new statute. Table 2 presents the range of 
punishments that may be set by the trial court for persons convicted of 
the same or similar offenses. 

The code was not applied retroactively, so it did not apply to those 
individuals incarcerated at the time of its passage. Those inmates will 
still be subject to parole board hearings and, if released, to parole 
supervision as well. 

One of the most interesting aspects of the Maine statute is the provi
sion that all sentences in excess of one year are "tentative." An inmate 
may be sent back to court for resentencing if prison officials feel that 
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Table 2. Crime Categories and Maximum Sentences in Maille
3 

Crime Maximu~; .' 
Category SeL1ltence 

Murder Life or any term 
of imprisonment 
that is not less 
than 25 years 

Class A 20 years 

Class B 10 years 

Class C 5 years 

Class D 1 year 

Class E 6 months 

Fine 

Not more 
than 
$10,000 

Examples 

Felony murder; kidnap
ping; rape; armed 
robbery 

Trafficking in narcotic 
drugs; robbery 
(unarmed); theft (in ex
cess of $5,000) 

u 

Not more Manslaughter by motor 
than vehicle; burglary 
$2,500 (unarmed, no injury) 

Not more Unlawfulgambling 
than 
$1,000 

Not more Prostitution; theft 
than $500 (less than .$5(0) 
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there has been a "misapprehension" of an inmate's "history, 
character or physical condition . . . or as to the amount of time that 
would be necessary to provide protection of the public from such of
fender .... " Thus, while parole has been abolished, the existence of 
this resentencing provision raises the possibility that parole may have 
been reincarnated in some other form. 

The time to be served as fixed at sentencing can also be modified by 
"good time" credit. "Good time" is earned at the rate of ten days per 
month, with two extra days per month awarded for significant work 
inside the institution or outside its walls. In this fashion, a sentence 
could'be effectively reduced by as much as 33 percent. Administrative
ly, "good time" is granted automatically to inmates at the time of in
take with the idea thatli can be taken away if necessary. 

California (Enacted on July 1, 1977) , 
The California statute has been termed the', 'purest determinate 

sentencing scheme yet adopted" since it follows the suggestions of 
several reformers and committees concerned with determinate 
sentencing. The statute states that the purpose of sentencing is im
prisonment-not rehabilitation-and that the sentencing process 
should limit disparity. 

I, 

This code follows the definition pf a presumptive sentenq~, where 
the judge is required to impose a selected sentence which, while-usual
ly fixed, can ~~ry when mitigating or aggravating circumstances are 
present. 

The California law effect2',ely abolished the indeterminate sentence 
for crimes other than "capital cases," which carry a maximum 
sentence of life imprisonment and are parolable at a minimum term of 
seven years, or capital punishment. All other felony crimes are 
classified into four categories arranged on a scale that indicates the 
severity of the crime committed. 

In each category, the court has a choice of three definite sentences. 
The judge is required by law to select the middle term, unless 
mitigating or aggravating factors that would merit the' lowest or 
highest term are present. When the trial court selects any of the three 
prison terms, the judge must set forth in writing the reasons for this 
selection and must inform the defendant of such reasons. This re
quirement, in effect, opens the sentence to appeal by the defendant by 
making it a part of the trial record. Table 3 provides a summary of the 
California law and its provisions. 

7 
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Table 3. Felony Categories and Sentencmg Ranges 

Felony Sentencing 
Category Range 

Class A 5-6-7 years 

Class B 3-4-5 years 

Class C 2-3-4 years 

Class D 16 months-
2 years-
3 years 

Examples 

Murder in the second degree; .rape 
with force or violence; exploding. a 
destructive device to cause bodily 

harm 

Robbery in the first degree by a per
on armed with a firearm; 

~afecracking; kidnapping; burglary 
in the frrst degree 

Robbery in the second degree; ar
son' assault with a deadly weapon; 
bribery of a public officer 

Grand theft; burglary in the second 
degree; forgery; car theft 
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The code also provides for "enhancements," or additions, to the 
determinate sentences listed in Table 3 if certain factors (e.g., 
violence, habitual criminality) are present. The factors that could lead 
to an enhancement must be proven and pleaded in court. For example, 
one year can be added for carrying a weapon in the course of a crime, 
and three years for seriously injuring a victim or for a prior conviction 
for a violent felony. In addition, the court may impose an additional 
year for each prior prison term. But certain limitations exist; for 
violent crimes, if an individual's prison term was followed by ten years 
without a felony conviction, that prior term cannot serve as the basis 
for an enhancement. For non-violent convictions, the post-prison 
period without a felony conviction reduces to five years. 

Once the sentence is imposed, the length of time served can b~ 
reduced by one-third through the use of good time crewt. For each' 
eight months served without a disciplinary infraction" an inmate earns 
three months credit. An additional month can be gained every eight 
months through participation in required work details or in self
improvement programs. Under this formula, an inmate sentenced to 
three years who maintains good conduct and participates in programs 
can be released after two years. 

Although the statute abolished the parole release function of the 
Adult Authority, parole 'supervision has been retained. Under the 
original statute, all inmates were required upon completion of their 
prison terms to undergo one year of parole supervision; inmates con
victed of "capital offenses" were required to serve thr~e years under 
parole supervision. This provision was amended in 1979: required 
parole supervision was extended to three and five years respectively, 
with the possibility of final release after the first year of supervision. 
If parole is revoked for a technical violation, the maximum term that 
can be served in prison is six months. 

To administer these provisions, the statute established the Com
munity Release Board. This board has several duties. First, since the 
new code was applied retroactively to include all persons incarcerated 
at the time of its passage, the board was required to reset the terms of 
those prisoners. As a result, some inmates were released shortly after 
the law was enacted. Second, the board conducts hearings and f~es 
parole release dates f,pr inmates convicted in capital cases. Third, the 
board reviews all prison sentences within the first year and recom
mends resentencing when it finds disparity. (Sentences" can also be 
modified by the trial court on its own motion within 120 days of com
mitment.) Fourth, the boartJreviews all actions and procedures affect-

\; ., 



r 

\ 

ing the assignment or forfeiture of good time credits. Finally, the 
Community Release Board has the power to revoke the parole supervi
sion period and conducts associated hearings. 

In sum, the object of this statute was to transform the sentencing 
process in California to reduce the discretionary power of the 
judiciary and parole boards in determining the number of years served 
by convicted felons. Consequently, the legislature now determines the 
length of sentence for crimes. 

Indiana (Enacted on October 1, 1977) 
Basically, the Indiana code also follows the format of presumptive 

sentencing. As in California, the Indiana statute establishes categories 
of offenses and provides a range of penalties that can be imposed in 
light of aggravating and mitigating circumstances. The statute is also 
similar to Maine's in that the penalties stipulated provide substantial 
leeway for judicial discretion. Table 4 provides an outline of the In
diana statute. 

The presumptive sentences listed in Table 4 were arrived at by ex
amining the average time served for such offenses under the previous 
code. The use of additional punishment for aggravating circumstances 
as defined by statute (e.g., "the person has a history of criminal activi
ty' ') is directly comparable to the enhancement provision in the 
California code. The mitigating factors that justify a reduction in the 
sentence are also defined by law (e.g., "the crime was a result of cir
cumstances unlikely to recur"). In addition, the prosecutor may in
voke the' 'habitual offender" provision of the code if the offender has 
committed two prior felonies. If found guilty, tbis individual would 
serve the fixed term imposed for the new offense, plus an addItional 
30 years. The code mandates the use of a bifurcated sentencing pro
cedure in which the judge, acting upon evidence presented by the pros
ecutor in support of aggravating or mitigating circumstances, arrives 
at a sentence in a separate hearing. 

The law provides for early, release through the ,accumulation of 
good time credit. It also provides for a mandatory release to parole 
supervision for all felons. If inmates avoid serious violation of institu
tion rules, they earn good time credits at varying rates, depending 
upon the category in which they are placed by correctional officials. 
Class I inmates receive one day of credit for each good day served; 
Class II inmates receive one day of credit for each two days served;· 
Class III inmates cannot earn good time credit. 

At sentencing, all inmates are initially assigned to Class I. An in
mate found in violation of a rule or regulation in a disciplinary com-
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Table 4. Felony Categories and Sentencing Ranges in Indianas 

Presump- Range in 
Felony tive Aggrava- Range in 
Category Sentence tion Mitigation Examples 

Murder· 40 years +20 years -10 years 

Class A 30 years +20 years -10 years Kidnapping; rape 
with use of force; "' 

child molesting with 
use of force; 
robbefJT involving 
bodily Injury 

Class B 10 years + 10 years -4 years Voluntary 
manslaughter; 
armed robbery 

Class C 5 years +3 years -3 years Unarmed robbery; 
burglary; forgery 

Class D 2 years +2 years Nonet Theft; perjury; 
escape; non-support 
of a dependent child 

-The death sen~enc~ may be imposed in instances in which the state proves the existence 
of an aggravatmg Clrcumstance as definetl by law. 

tThe judge has the discretion to treat such offenses as Class A misdemeanors. 

11 
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mittee hearing may be reassigned to Class II or III, or may lose all or a 
portion of credit time earned. The penal code includes standards for 
conducting such disciplinary hearings. 

The period of parole supervision is fixed at a maximum of one year , 
but the parole board may grant an absolute discharge from parole at 
any time within that year. Technical violations can result in the 
parolee being returned to the institution to serve the balance of the 
original term. The parole board then has the option to release the in
mate at any time, or the inmate is released upon the completion of the 
original term, less credit time earned since the parole revocation. If 
convicted of a new crime, the parolee must complete the original 
sentence, less credit time earned, before completing the sentence for 
the new offense. The Indiana statute did not apply retroactively, so 
the board continues to set release dates for inmates sentenced before 
the law was passed. 

The Indiana code adopts attributes present in both the Maine and 
California statutes, but grants some discretionary powers to the parole 
board and correctional authorities. 

< Dlinois (Enacted in November 1977) 
The Illinois code follows the basic principles of the other statutes 

described, emphasizing punishment and incapacitation as the goals of 
corrections, and uses many of the same methods to achieve these 
goals. 

As in Maine, the judiciary plays the central role in the new sentenc
ing process. The ;lew statute restructured the discretionary powers of 
the judiciary and abolished the control of the Parole and Pardon 
Board over release decisions. As Table 5 illustrates, the Illinois statute 
sets limits for different categories of crimes, with minimum and max
imum terms within which a judge may impose a sentence. In addition, 
a judge may impose an "extended term" if the defendant is a repeat 
felony offender, or if the crime was accompanied by "exceptionally 
brutal or heinous behavior." 

Another clause of the statute requires that a defendant be classified 
as a "Class X offender" upon a third conviction for certain felonies. 
The Class X designation prohibits a judge from sentencing to proba
tion. When imposing sentence, a judge must specify the reasons used 
to determine the sentence, thus making sentences applicable to ap
pellate court review. The Illinois code thus embodies aspects seen 
elsewhere. As in Maine~ the statute provides limits for sentencing, in
cluding a mJftimum term. As in California, a judge must clearly state 

12 

Table 5. Felony Cat . 
egones and Sentencing Ranges in Illinois6 

Felony Regular 
Category Ter.ms 

Murder· Life or 
20-40 years 

Habitual Mandatory 
criminalt life 

Class X 6-30 years 

Class 1 4-15 years 

Class 2 3-7 years 

Class 3 2-5 years 

Class 4 1-3 years 

Extended 
Terms 

Life or 
40-80 years 

30-60 years 

15-30 years 

7-14 years 

5-10 years 

3-6 Years 

Examples 

Rape; armed robery; 
aggravated kidnapping 

Dealing in major 
narcotics 

Burglary; arson; 
robbery 

!heft (over $150); 
Involuntary manslaughter; 
aggravated battery 

Possession of cannabis 
(30-50 grams); sale of 
child pornography 

-The death penalty may be imposed for murder, 

tPersons convicted of "forcible offenses" tr 
assault, armed robbery, aggravated arson a (eason" murd~r, rape, deviate sexual 
or more prior forcible offense cohvicti' ' ggravated kIdnappIng for ransom) with two 

ons. 
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the reasons behind the sentencing decision and may add additional 
years for certain categories of offenses. 

The new Illinois statute was not applied retroactively. The code 
established a Prisoner Review Board, independent of the Department 
of Corrections, that has the power to decide release from prison for 
inmates sentenced under prior law. Prison officials retain the power to 
reduce sentences through the use of good conduct credit (one day 
reduction for each good day served), but these actions are now subject 
to review by the Prisoner Review Board, especially if the amount of 
good time credit to be reduced or revoked exceeds 30 days over any 
12-month period. In addition, the board may revoke the release status 
of an offender and require that the offender serve the uncompleted 
portion of the original term, plus an additional year-a provision 
directly comparable to the California and Indiana statutes. 

The code also provides for the establishment of a Criminal Sentenc
ing Commission to promote the uniformity, certainty, and fairness of 
sentences by monitoring the new sentencing system, developing stand
ardized sentencing guidelines, and making recommendations to im
prove methods of sentencing. 

Federal Movement Toward Determinate Sentencing 
Although the exact wording and structure of sentencing reforms to 

be made at the federal level are as yet unspecified, the legislative ac
tivities of both houses of Congress suggest a move away from indeter
minacy in cases falling under federal jurisdiction. The most widely 
publicized activity involves a bill sponsored by Senators Kennedy and 
McClellan (S-1437) and passed by the Senate in 1978. The essence of 
this legislative reform is the establishment of a Federal Sentencing 
Commission that would write sentencing guidelines to be followed by 
federal judges. A more recent version of this bill, S-1722, also spon
sored by Senator Kennedy, would incorporate the major provisions of 
S-1437, but would also eliminate the possibility of early release from 
prison under parole supervision. The bill has received considerable 
support, including a formal endorsement by Attorney General Ben
jamin Civiletti. 7 

Given the limited jurisdiction of the federal criminal code, it might 
be argued that reforms made at the federal level will have little impact 
upon the majority of offenders in this country. (Recent statistics in
dicate that raughly 10 percent of the adult prison population is in
carcerated within federal institutions.) Several states, however, in-
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cluding Colorado, Ohio, Minnesota, Washington, and Arizona, are 
currently examining determinate sentencing structures as potential 
models of reform within their jurisdictions. Any action in this direc
tion taken by the federal government could act to stimulate such 
changes. The potential impact of future legislative activity at the 
federal level, then, may be much broader than is readily apparent. 

Sentencing Commission 
. One. alternative to determinate sentencing that may limit judicial 

dlscretlOn and promote uniformity in sentencing is the sentencing 
commission. This approach is currently in use in Minnesota and Penn
sylvania and is being considered at the federal level. Basically, a 
sentencing commission consists of officials from various segments of 
the criminal justice system Gudges, police officers, prison and parole 
authorities), penologists, lawyers, criminologists, and other relevant 
parties who develop, implement, and monitor a set of sentencing 
guidelines. These guidelines typically incorporate several aspects of 
determinate sentencing-such as a system of fixed penalties based 
upon the severity of the crime committed, elimination of the power of 
the parole board over release practice, and appellate review of 
sentences-while maintaining some measure of flexibility. 

The greater measure of flexibility is due to the fact that the 
guidelines issued by the sentencing commission are based on the 
operations of the criminal justice system, rather than on past judicial 
sentencing practices. Therefore, the sentencing commission is better 
equipped to respond to any situation reSUlting from a shift to deter
minate sentencing. 

Proposed federal legislation (H.B. 2205 - McClory) calls for the 
establishment of a Commission on Sentencing to promulgate and 
distribute to all federal courts sentencing ranges for specific offenses 
and guidelines for determining the appropriate sentence. The bill also 
provides for Congressional review of the sentencing ranges and 
guidelines, and for the abolition of the Commission after six years. 
Under the proposed legislation, the sentencing court is required to 
enter into the record the reasons for the sentence imposed; a defend
ant may file an appeal if the sentence exceeds the maximum 
established by the guidelines and sentencing ranges; and the govern
ment may file an appeal if the established minimums are violated. 
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D t minate Sentencing 
Major Features of e ~r. 'those states with determinate 

The experiences and legIslatlOn m f the determinate sentenc-
d' f tive features 0 f 

sentencing reveal some lS mc, h and practice may vary rom 
ing approach. While actual phllo~oP ~as four basic characteristics, 

~ d terminate sentencmg 
state to state, e " tencing powers of the 

t to limit the discretlOnary sen 
• It attemp s 

judiciary. " retionary power of the parole 
• It seeks to limit or abolish the di~~hOUgh the parole release pro~ 

board over release procedu~es, 'es of offenders, or to of-
cedure still applies to c~rt~~ ~~~e:~~ctment of the new,legisla
fenders incarcerate~ 'pnor .., oses of societal protectlOn and 
t' Parole supervlsion for urp / lon, , d I 

'11 bas been-retame , 
survel ance

the 
retributive, deterrent, and incapacitative purposes 

• It stresses 
of imprisonment. , ' the institution via 

, ' for good behavlor m , 
• It proviqes mcentives d feigned involvement m 

"good time'" credit to replace coerce , 
institutional treatment programs. 
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3 Research on the Impact of 
Determinate Sentencing 

Research regarding the impact of determinate sentencing is in 
progress. Existing research on this topic is mainly in the form of pro
jections of the effects a move toward determinate sentencing will have 
on criminal justice system operations. 

The implementation problem that has attracted the greatest amount 
of attention has been the effect of the determinate sentence upon the 
size of prison populations. Using data for the state of Colorado, Rand 
Corporation researchers projected the effect of various determinate 
sentencing schemes upon a random sample of 625 offenders who were 
convicted of a serious offense.' The authors examined the offenders' 
records for the two years prior to their latest conviction. The authors 
then determined whether each offender would have been imprisoned 
at the time of his/her present offensecif a determinate sentence had 
been applied at the time of the previous conviction. Amor.g the more 
startling findings of this study was that, in order to reduce the crime 
rate of this cohort by 50 percent, every felon in the .. cohort (regardless 
of the nature of their prior criminal history) would have to be im
prisoned for at ,least five years. Such a policy would increase the 
prison population by 450 percent, an increase that would have 
disastrous consequences for the penal system, as well al:; for taxpayers. 

In a similar study, researchers examined the effect of the revised In
diana penal}~Qde upon a sample of felony admissions (first offenders) 
to the Indiana \Oepartment of Corrections between January 1. and 
June 30, 1976.' flie authors discovered th~t if this group of offenders 
had been sentenced under the new code, they would have been re
quired to serve roughly 50 percent more prison time. This increase in 
sentence length reflected harsher penalties for violent crime (one of 
the deterrence-based goals of determinate sentencing); yet the highest 
increase in time served was among.offendersconvicted of burglary, a 
non-violent offense. This study therefore demonstrates that deter
minate sentencing can have a number of unanticipated effects. 

In an unpublished paper prepared for the Pennsylvania legislature, 
the dfects of several proposals were analyzed. The findings echoed 
those of the previously cited studies in that complete implementation 
of one bill would result in a 50 percent increase in the prison popula-
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tion. In addition, this same bill would have the greatest impact on of
fenders convicted of the least serious crimes who also had the fewest 
prior convictions. 

An evaluation of Maine's sentencing revisions focused on whether 
there was any discernible impact on the severity, consistency, visibili
ty, and certainty of sentences handed down during the first year of the 
revised sentencing practices.10 A sample of over 1,000 court cases that 
had been adjudicated during one year prior to the sentencing revisions 
was analyzed. These cases were compared with over 400 post-revision 
cases. The evaluation focused only on the three most serious offense 
categories, thus excluding from analysis those offenses which carried a 
post-revision maximum penalty of less than one year of incarceration. 

The results of the evaluation concluded that the sentences handed 
down following the code revisions were generally less severe than 
sentences handed down previously. Following the code revisions, 
judges were much more likely to sentence Class A offenders (most 
serious) and Class B offenders to probation. For example, prior to 
code revisio~s only 18.5 percent of Class A offenders were granted 
probation, compared to 34.5 percent of the post-revision Class A of
fenders. Another indication of decreasing sentence severity was the 
finding that both Class B and' Class C offenders who were sentenced 
to terms of confinement were likely to receive shorter sentences than 
their pre-code-revision counterparts. The Class A offenders who were 
sentenced to terms of confinement were likely to receive longer 
sentences. 

While Maine's new code seems to have decreased the severity of 
sentencing, the variation or disparity in sentences has increased. Prior 
to criminal code revisions, sentences handed down in Class A cases 
ranged from probation to 60 months of incarceration. Following the 
sentencing modifications, however, sentences ranged from probation 
to 145 months of incarceration. Similar increases in variation were 
found in Class B offenses; Class C offenses, however, demonstrated a 
slight reduction in sentence ranges. 

It was also determined that offense severity played a much less 
significant role in the determination of sentence length than it had 
played prior to·code revisions. Judicial discretion during the sentenc
ing process in Maine was actually increased by the revisions. In efforts 
to identify those variables most significant in determining sentencing 
severity, the researcheJ;'s found that judge-to-judge differences prob
ably explained most of the variances. In hypothetical cases of burglary 
and assault, "for example, sentences established by judges ranged from 
probation to 24 months of incarceration for the identical burglary 
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case, and from probation to 42 . 
c~se. These findings··demonstra:~:!~~f.m~arC~ra!ion for the assault 
dId not materially reduce sente~c' d' rune. s cnmmal code revisions 
was not one of the Revision C6m,4 mm~tt l~cretIOn (which, incidentally 

~ I ee s goals). ' 
The Main I' . . e eva uatIOn wasunabl . 

sIOns. mcreased or decreased th e ~o determme Whether the revi-
code mcludes a number of "100 ehc~rt~nty of sentencing. The revised 
~eals for resehtencing ex~c~t~S '-such as appellate review, ap
b~ns-through which judi~iall dIve. pardons, and commuta
G~~en the possibility that SU~h eterm~ned sent~nces can be reduced. 
mlb~ate against the certaint of proce ur~s. mIght be employed to. 
the Impact of Maine's criminal ~~~tence~'.lt IS not possible to discern 

e reVISIOns in this regard 
It· . . 

IS Important to note that Mai' . 
re?resent the majority of other sta:'s expe~lences are not likely to 
~mate sentencing experiment" does not ~xpenences. Maine's "deter
mg; thus, the degree of determ' . mvolve presumptive sentenc
that Maine's inmate pOPulatio~n~scy IS I~w .. Also important is the fact 
~tates which are moving, or have m:ot SImIlar to that of many other 
mg. For example, Maine's inmate ved, ~oward determinate sentenc
percent white during the year' PloPul~bon was between 97 and 98 9 
ty ~n an inmate population ~sln;~t v~~ m the ~t~dy; such homogen~i-
Umted States Idiosync . aractenstIc of the rest of th . . racles such as th e 
m attempts to generalize Maine' ~se must be taken into account 

s expenences. 

In sum, these studies reveal that d . 
far-reaching, unintended effects e~ermmate sentencing may have 
lustra~e the kind of research that on ~nson populations. They also H
of legIslation in order to assess .cta~ e conducted prior to the passage 

I s Impact. 
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4 Salient Issues Relev·ant to 
Determinate Sentencing 

'i 

This section addresse$ the major issues that have been raised about 
the trend toward det'erminate sentencing throughout the United 
States. This information is provided to assist present and future 
lawmakers in understanding some of the dilemmas to be faced in con
sideringodeterminate sentencing. 

Length of Sentences 
Whether inmates will actually serve longer terms of incarceration 

':.; under determinate sentencing is unknown. In most instances, the 
terms of imprisonment for different crimes under determinate 
sentencing formats are calculated by examining the actual time served 
for comparable crimes under old sentencing provisions. While this ap
proach seems logical, some have argued that it serves only to mstitu
tionalize long sentences, which reflect one of the ~ajor problems with 
America's handling" of offenders. Furthermore, even if sentencing 
st~lards attempt to mitigate against this practice, legislators will still 
be susceptible to political pressure to "get tough on crime" and may 
introduce post-code-revision amendments that result in longer tqms 
of confinement. Since passage of its sentencing law in 1977, California 
,has been experiencing such amendments. 

prison Populations 
Projections indicate that determinate sentencing will drastically in

crease the size of the inmate population. California experienced a 25 
percent increase in its prison population during the first year of im~ 
plementing its determinate sentencing provisions. 

There is also reason to believe that the nature of the prison popula
tion will change significantly. For example, an assessment of Califor
nia's inmatepoprilation during the first year of determinate sentenc
ing found a small but noteworthy increase in the number of black and 
Chicano admissions. The potential buildup oflong-term prisoners as a 
result of determinate sel~~encing could have a significantimpact upon 
the nature of the social system within the prisons. " , 

.1 

ent conditions of life are deplorable, the urge to violently reject such 
conditions may become uncontrollable. 

Sentencing Disparity 
Although the' philosophical underpinnings,..,:of the determinate 

sentencing movement rest. in part, on the argUment that sentencing 
. disparity should be reduced, this objective is not unanimously ac

cepted ~y those states that have introduced sentencing revisions. As 
the asses~ment of Maine's legislative revisions indicated, the drafters 
of the new code were not concerned with reducing sentencing dispari
ty. Certainly, any legislative body ,considering the implementation of a 
determinate sentencing model ought to clearly articulate its intentions 
in this regard. If discretion is to be reduced, legislators should ensure 
that revisions actually reduce it, rather than simply shifting it to 
,~nother arm of the system, such as the police or prosecutor. 

Retroactivity of Revisions 
The issue of fundamental fairness surrounds the retroactive ap

plication of determinate sentencing laws. California chose to apply its 
law retroactively and gave its Community Release Board the respon
sibility to recalculate inmate sentences to fit the new law. Indiana 
decided not to apply its law retroactively. ::: 

The fairness issue has some important ramifications. If prisoners 
are deprived. of hope and a feeling of justice, a great deal of unrest 
may be fosterea, potentially leading to violence or silent despair. The 
implications of retroacti,ye application of a determinate sentencing law 
must be carefully considered. , 

~ 

Good Time Credits 
The use of good time credits under determinate sentenCing was pro

posed as an incentive for prisoners and as a means to enforce prison 
discipline. Several authors have noted, however, that'good time has 
become almost a forma,llty and is seldom taken away from an inmate. 
If this' occurs, the stated premises of good time will be. violated. 

Critics have warned that the administration of good. time credits can 
become a "perverse remnant of p.,role" if no clearly defined stand
ards for revocation of good time crt\pits are established. Without such 
standards, committees established to·c::lJl'1I1~tp onnA •• .-..... ~-~....I: .. - __ ._1'" 
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Staffing and Programming 
The shift to determinate sentc~ jng, which represents a change in 

penal philosophy from rehabilitation to one of punishment and 
retribution, raises other questions. If the "coerced cure" leading to 
parole is eliminated, can self-change be motivated? Should treatment" 
vocational, and educational programs continue to be offered? 
Answers to these questions will affect inmates, staff, and correctional 
officials. 

Other Components of the Criminal Justice System 
Criminal justice system elements, from police to parole, have been 

discussed and criticized extensively in the past. The system has been 
chastised for exhibiting behavior characterized as provincial or balkan 
in nature. In spite of the insistence by some that the elements do com
prise a system, criminal justice workers, including legislators, con
tinue to operate as if their activities occur in a social vacuum. 

Legislat()rs moving toward the implementation of determinate 
sentencing must be aware that such provisions will have an impact 
upon every other component within the criminal justice system. The 
impact of sentencing revisions d0~s;not stop, or originate, at the post
adjudicatory sentencing point. The activities of the police, pros
ecutors, probation, judges, courts, and parole are all affected by 
sentencing practices, albeit not to the same degree as jail and prison 
operations. 

Determinate sentencing revisions that restrict or broaden sentencing 
practices in adult criminal ~ases could have more far-reaching effects 
than were initially intended. For example, C.alifornia intended its 
determinate sentencing revisions to affect only adult criminals. 
However, the length of incarceration possible for youthful and 
juvenil~ offenders in California is determined by the statutory limits 
establis'hed for adults. The maximum term of incarceration for 
juveniles in California is I1mited so as not to exceed the periods for 
whiCh an adult would be incarcerated if convicted of the same offense. 

Legislators must recognize the systemic nature of their positions, 
paying close heed to the potential effects of statutory revisions upon 
other qnnponents of the criminal justice system. 

l' . ! 

Notes 

lExample: Assume an offender is convicted of second-degree 
(unarmed) robbery, and probation is precluded by his prior record. 
The length of his prison sentence depends on the sentencing structure 
of the jurisdiction in which he is convicted. He becomes eligible for 
parole at the minimum, but parole may be, indeed usually is, denied at 
first appearance before the parole board. This is particularly likely in 
a robbery case where the offender has a prior record. The maximum 
sentence, whether fixed by statute or by the judge within a statutory 
outer limit, is the longest period he can be held in prison on the 
unarmed robbery charge. Nationally, the majority of offenders do not 
"max out," but are released on parole at some point between the 
minimum and maximum limits of incarceration. Source: Adapted 
from Donald J. Newman, Introduction to Criminal Justice, Second 
Edition (New York: J. B. Lippincott Company, 1978) p. 225. 

lMuch of the material contained in this section is taken from Stephen 
P. Lagoy, Frederick A. Hussey, and John H. Kramer, "A Com
parative Assessment of Determinate Sentencing in the Four Pioneer 
States," Crime and Delinquency, Vol. 24, No.4 (October 1978), pp. 
385-400; Richard A. McGee, "California's New Determinate Sentenc
ing Act," Federal Probation, Vol. 42, No.1 (March 1978) pp. 3-10; 
Vaughn C. Overstreet, "Im,pact of Determinate Sentencing upon th(:) 
Indiana Correctional System," paper presented at the Conference on 
the Impact of the Determinate Sentencing .upon Corrections, Long 
Beach, California, April 1979. 

3Source: Lagoy, et al.,. "A Comparative Assessment of Determinate 
Sentencing in the Four Pioneer States," p. 389. 

4Source: McGee, "California's New Determinate Sentencing Act," 
pp. 3-10. 

5Sources: Lagoy, et al., "A Comparative Assessment of Determinate 
Sentencing in the Four Pioneer States," pp. 385-400; OVt!rstreet, "Im
pact of Determinate Sentencing upon the Indiana Correctional 
System." 

'Source: Lagoy, et al., "A Comparative Assessment of Determinate 
Sentencing in the Four Pioneer States," p. 395. 

'Editor's note: Bill S-1722 remains in committee as of May 1980. 
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