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FOREWORD

. The principal purpose of this document is to provide informa- -

tion that will aid analysts in assessing the costs and benefits of the
administrative adjudication of traffic offenses in state and Tocal
Jur1sd1ct10ns

Issues related to the organization, management, and presenta-
tion of f1nd1ngs of a feasibility study are discussed. Checklists of
the types of benefits and costs that should be considered are presented
along with data and examples to aid in making quantitative estimates.

In addition to identifying the principal benefits and costs
to be addressed by a study, a number of other important issues are
discdssed. For example, there are normally front-end costs associated
‘with the implementation of a system of administrative adjudication
that are only recovered in subsequent'years For this reason, an
essent1a1 concept for anyone undertak1ng a feasibility study is a multi-
year cash flow model with an appropr1ate p]ann1ng horizon.

The analysis of legal and constitutional implications of an
administrative adjudication system norma]]y requires specialized 1ega1
assistance. The project manager of an administrative adjudication
feasibility study must closely monitor the 1nterdependence between
legal issues, system design, and economic impact analysis.

Recognizing the need for effective political leadership,
diverse attitudes of special interest groups, and anticipating the
type of information they will require is important in effectively
conducting such a study.

Each of the above areas of concern has been addressed.

The document is organized into five chapters plus appendices.
Chapter 1 presents a discussion of strengths and weaknesses of the
basic arguments for administrative adjudication of traffic offenses
and provides some key references which should be consulted in plan-
ning a feasibility study. '
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Chapter 2 describes an overall study approach and provides -
checklists for system design and for identification and treatment of
benefits and costs.

Chapter 3 presents a brief discussion of legal and consti-
tutional issues from the standpoint of a non-legally trained analyst
whose principal concern is the identification of economic impacts.

Chapter 4 addresses special interest group issues and poli-
tical problems that may be encountered in the study. Chapter 5
presents a discussion of specific benefit-cost issues such as impacts

on the courts and police, and the treatment of the traffic safety
aspects in a study.

The appendices contain additional material on the technical
aspects of a benefit-cost analysis of administrative adjudication,
formats for the illustration and presentation of findings, and other
supporting information.
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1. INTRODUCTION

In the October, 1971, issue of Traffic Safety, Vincent L.
Tofany, then Commissioner of the Department of Motor Vehicles for the
State of New York, and now President of the National Safety Council,
reported on the favorable first-year results of the New York Adminis-
trative Adjudication Program. In July, 1970, .in New York City, the New
York Department of Motor Vehicles pioneered development of what was '

then a new approach to handling traffic infractions.

Tofany pointed out in that article that convenience to the
motoring public receiving citations, and improved efficiency in enforce-
ment and licensing agencies were the hallmarks of the adjudication pro- -
gram. Except in cases of excessive speed and repeat offenders, the
motorist could plead by mail or appear and have his case processed
within an hour. The officer issuing the citation would be required to
appear only once and only in certain cases. Due to electronic com-
munications between the adjudication offices and the central driver
record system offices, the licensing agency hearing officer could,

'if necessary, take immediate action against a violator's driving
privilege. The procedure included safeguards for the legal rights of
the motorist.

, Since 1970, other jurisdictions have initiated administra-

tive adjudication programs, and still others have taken the legal and
administrative steps to decriminalize traffic offenses so they'can be
adjudicated administratively. |

The Rhode Island administrative adjudication program, a pro-
ject funded in 1974 under the National Highway Traffic Safety Admin-
istration's Special Adjudication for Enforcement (SAFE) program,
currently shows many of the same benefits as those found in the New

York system.

In 1975, Rhode Istand led the nation with the fewest fatal-
ities per 100 million miles driven. Edward J. Walsh, the Governor's
highway safety representative, had high praise for the state's
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system of administrative adjudication handled by Rhode Island's

Department of Transportation. He said, in the Highway Users Federa-
tion Reporter that "... it has reduced the court caseload, permitting
more time for misdemeanor cases and a higher level of enforcement of

more serious traffic violations such as driving under the influence."

In 1973, NHTSA funded a modified judicial* approach to adjudi-
cation in Seattle, Washington, also as part of their SAFE program. The
Seattle project involved a unique partnership between the Seattle
Municipal Court and the Washington Department of Motor Vehicles.

The results of the Rhode Island and Seattle efforts were
summarized by the NHTSA in the July, 1977, Report on Administrative

Adjudication of Traffic Infractions. Administrative adjudication in

these jurisdictions was reported to be superior to judicial adjudi-
cation in a number of areas.

In April, 1976, at the request of the California Legislature,
the California Department of Motor Vehicles, in cooperation with the
Judicial Council of the State of California, the League of California
Cities, and the County Supervisors Association of California, prepared
a feasibility study on administrative adjudication for the State Legis-
lature. This study found that from an overall system viewpoint, "Admin-
jstrative adjudication would be economically attractive in California."

Administrative adjudication of traffic offenses will be of
increasing interest to many local and state governments throughout the
nation as evidence of the benefits is reported and pressures for
improved state and local governmental productivity increase. However,

it is un1ike1y»that many states would commit themselves to an administrative

*The terms "n. 1ified judicial," "para-judicial," and "quasi-judicial"
refer to systems in which an appointee of the court, who is not a _

" judge, performs the adjudication, and the adjudication process remains
directly under the administration of the court. The term "administra-
tive adjudication" refers to a system in which the adjudication process
is administered by an agency outside the judicial branch of local or
state governments. .

1-2
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adjudication program, or even a demonstration or pilot project, without
a sound evaluation of the advantages and disadvantages of such a |
system in terms of specific local conditions. Normally, there must
'be strong evidence of benefits before a decision for experimentation
will be made, even though the concept is reported to be working else-
where.

Thus, while the results from the programs conducted to date
are encouraging, it is difficult to establish a compelling case for
administrative adjudication in other jurisdictioné without analyzing

‘the various laws, court costs and procedures, and special interest
aroup concerns. The magnitude of differences among states requires
individual feasibility and cost-benefit studies before commitments

" can be made to pilot or demonstration projects.

1.1 | Prior Studies

The analyst responsible for assessing the attractiveness -of
an administrative adjudication system can draw from experiences in the
- State of California in their recent Administrative Adjudication ' '
Feasibility Study for the State LegiS]ature; the work done in the SAFE
projects in Seattle and Rhode Island; studies of the New York system}
and extensive NHTSA research in related topical areas.

_ The following is .a list of documents that should be con-
sulted in planning a study. Many additional references dealing
with a variety of related topical areas may be found in each.

® Report on Administrative Adjudication of Traffic Offenses,

U.S. Department of Transportation, National Highway Traffic
- Safety Administration. These annual reports are prepared

by the Secretary of Transportation as required under Sec-
tion 222 of the Highway Safety Act of 1973. To date, four
reports have been produced: July, 1975; July, 1976; a Sup-
plemental 1976 Report; and Ju]y, 1977. These reports pro-
vide a synopsis of national issues and the results of
NHTSA's Special Adjudication for Enforcement (SAFE) program.
Copies may be obtained by writing the Publications and
Forms Section (TAD-443. 1{ U.S. Department of Transportat1on,
400 7th Street, S.W., Washington, D.C. 20590.
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Administrative Adjudication Bureau of New York State
Department of Motor Vehicles — An Exemplary Project,

U.S. Department of Justice, Law Enforcement Assistance
Administration. This report is part of a series of LEAA
reports on outstanding programs in the courts. It pro-
vides a review of the New York administrative adjudication
system. Single copies may be obtained by writing National
Criminal Justice Reference Service, Washington, D.C. 20531.

Final Report on Rhode Island SAFE Project. This report
provides a detailed description of the Rhode Island system
along with an analysis of benefits and costs. A copy may
be obtained from the Publications and Forms Section of
the U.S. Department of Transportation at the address given
above.

Final Report of the Seattle Special Adjudication for
Enforcement (SAFE) Project, through December, 1976. This
report provides a detailed description of the modified
Judicial system that was employed in Seattle along with an
analysis of benefits and costs. It may also be obtained
from the Publications and Forms Section of the U.S. Depart-
ment of Transportation at the address given above.

Administrative Adjudication of Traffic Offenses in Cali-
fornia, State of California, Department of Motor Vehicles,
1976. This is a two-volume report on the potential benefits
and costs of administrative adjudication in the State of
California. It differs from other documentation in that

it represents a feasibility study rather than an analysis
of an on-going program. Volume I provides a description

of the proposed system, an analysis of benefits and costs,
and recommendations. Volume II presents an analysis of
legal issues and material supporting the traffic safety
features of the proposed system. There is also an
executive summary and a technical supplement which are
bound separately. Copies may be obtained from the National
Technical Information Service (NTIS), U.S. Department of
Commerce, 5285 Port Royal Rd., Springfield, Virginia 22161;
document accession number PB 254731.

Arthur Young and Co., Effective Highway Safety Traffic
Offense Adjudication, 1974. This report presents the results
of a broad national survey on traffic offense adjudication
sponsored by NHTSA. Copies may be obtained from the

National Technical Information Service at the above address.

New Trends in Advanced Traffic Adjudication Techniques,
NHTSA, February, 1976. This report updates information
on legal and procedural issues. Copies may be obtained
from the Publications and Forms Section of the U.S.
Department of Transportation at the above address.
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The analyst shou]d a]so be fam111ar w1th the 1973 Final Report
of the Ad Hoc Task Force on AdJud1cat1on of the Nat1ona1 Highway Safety
Adv1sory Committee and the National ‘Highway Safety Program Standard -
Number 7, entitled "Traffic Courts." These documents have been
reproduced in several of the above reports, or may be obtained directly
from the National Highway Traffic Safety Administration by writing to
the Adjudication Branch, Traffic. Safety Programs (NTS-15), NHTSA, U.S.
Department of Transportation, 400 7th St., S.w.;.washington, D.C. 20590.
This Branch of NHTSA will also attempt to answer questions that may arise
in planning or conduct1ng research on adm1n1strat1ve adJud1cat1on of |
traff1c offenses.

1.2 Arguments for Administrative Adjudication

Interest in administrative adaud1cat1on by a 1oca1 or state
governmental entity will be based on the belief that some (1f not a]])
of the -following assertions reflect the conditions in that Jur1sd1ct1on:

(1) Administrative adjudication would promote the use of
improved procedures for detecting and rehabilitating the
problem driver, thereby improving traffic safety.

(2) The cost of adjudicating traffic offenses]by means of
administrative adjudication would be less thap by the
traditional judicial method.

(3) Administrative adjudication would assist in solving
problems in the courts, such as excessive backlogs, . .
as well as in improving the productivity of other local
governmental functions such as law enforcement and
prosecution,

(4) The administrative adjudication approach would be
more convenient to the public than the judicial approach.

(5) The current practices of adjudication of traffic
offenses in the courts do not enhance the public's
respect for the courts. | |
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(6) Administrative adjudication would result in increased
revenue to local governments by increased detection
of multiple of fenders and reduced scofflaws.

(7) The system of administrative adjudication would improve
the effectiveness and reduce the cost of state driver
licensing and driver control operations.

(8) The adjudication of traffic offenses is not perceived
by judges in the jurisdiction to be a professionaily
rewarding activity.

Both the potential validity and the relevance of these afgu-
ments must .be considered in determining which issues will be examined
in a feasibility study. '

The degree to which assertions such as these are true in a
particular jurisdiction will be dependent on the way the courts are
‘qrganized the specific procedufes that are currently used for process-
img traffic offenses, practices and procedures used by the police,
driver license control policies énd.proqedures, and many other factors.

In addition, there are maﬁy variations in the way an administra-
tive adjudication system can be designed. Each of these variations Will,
within a given jurisdiction, have different benefits and costs, and will
be perceived to be either advantageous or disadvantageous by fhe large
number of special interest groups that are involved.

It is also important to realize that all the benefits associated

with administrative adjudication can, in theory, be achieved by procedural
or administrative changes in the courts. In other words, there is no
inherent reason why Systems cannot be implemented within the courts for
improving the traffic safety treatment of offenders, reducing backlog,
and reducing police timé in court, and so forth. ’

Perhaps the strongest argument for administrative adjudica-
tion is that, all other factors being equal, it will cost less to pro-
cess and adjudicate a traffic offense if the system is automated, the
‘hearing is simplified and conducted by a person who is paid less than
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a judge, and the traditional trapp1ngs of a bailiff and court reporter are
eliminated (see Exh1b1t 1- 1) ~ This argument’ by 1tse1f however, is far
too simplistic to justify a conversion from-a Jud1c1a1 to an administra-
tive system in most jurisdictions.

Since productivity and service levels can be improved in the
courts, and since procedures for more effective treatment of offenders
can be introduced in the courts, why should administrative adjudication
be attractive? The answer is that for many jurisdictions it will be
less expensive to reorganize the adjudication of traffic offenses under
an administrative system than to attempt'the same changes within the
court system. This will be true, due to.the complexities oncHanging
longstanding judicial procedures,'as well as the cost of modifying
systems in the criminal courts which must serve a broad range of case pro-
cessing needs. In.addition, inertia and resistance to bureaucrat1c change
must be considered.

" Thus, the argument for administrative adjudication of traffic
offenses, for most local governments, lies in.the ease with which traffic
safety, efficiency, and improved revenue objectives may be attained. ‘
It does not rest on the inherent impossibility of making changes w1th1n
the courts that would achieve the same basic results.

Specifically, the interest of the National Highway Traffic
Safety Administration in administrative adjudication rests on the
be]ﬁef that for many jurisdictions, improved treatment of traffic
safety offenders may be more economically implemented through an admin-
istrative approach. It is believed that the administrative approach
promotes an organizational and managerial sett1ng which can more
readily and efficiently implement the most effect1ve driver rehabili-
tation systems and procedures. '

A primary interest of local governments, on_the other hand,
will lie in increasing revenues or decreasing overa11 operating costs.
These econom1c issues cannot be addressed on the basis of unit case
processing costs ($ per case processed) alone. It must be shown
that after implementation the combined net costs of running the courts
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EXHIBIT 1-1

Typical Manpower Requirements Based Upon A Jurisd1ct1on

Which Handles an Annual Caseload of 150,000

‘Minor Traffic Offenses*

| B i Relative Relative Le- Relative
Personnel Number Salary Level vel of Effort Cost
JUDICIAL APPROACH '
Presiding Judge 1 $37,500 25% $ 9,375
Judge 3 37,500 1002 112,500
Court Clerk 3 10,000 . 100% 30,000
Bailiff 3 10,000 100% 30,000
~ Cashier 3 12,500 100% 37,500
Pres. Judge's Secretary 2 7,500 100% 15,000
Judge's Secretary 1 10,000 25% 2,500
3 8,750 100% 26,500
Total Estimated Expenditure $263,125
MODIFIED JUDICIAL APPROACH
Judge ' 1 $37,500 25% $ 9,375
Para-Judicial 3 30,000 100% 90,000.
Court Clerk 1 10,000 - 25% 2,500
Court Clerk 3 10,000 100% 30,000
" Bailiff 1 10,000 25% 2,500
' Bafliff 3 10,000 100% 30,000
Cashier 2 . 7,500 © 1008 15,000
Judge's Secretary 1 10,000 25% 2,500
Secretary 1 8,750 100% 8,750
Total Estimated Expenditure $190,625
ADMINISTRATIVE APPROACH
Supervising Officer 1- $25,000 100% $ 25,000
Hearing Officer 3 23,750 100% 71,250
Hearing Room Clerk 3 8,750 100% 26,250
Information Clerk 1 7,500 100% 7,500
‘Cashier 2 7,500 100% 15,000
Administrative Assistant 1 11,250 100% 11,250
Total Estimated Expenditure $156,250

*Source: Effective Highway Safety Traffic Offense AdJud1cat1on,
National Highway Traffic Safety Administration, June, 1974,
with costs increased 25% to more accurately ref]ect cond1-
tions at the time of this writing. v _
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and the administrative adjudication system is either less or, if greater,
justified by other benefits.

.Also, it may be insufficient to simply argue that a proposed
system of administrative adjudication will be more economically
attractive than the existing judicial system. The cost or feasibility
of changes which achieve the same results within the existing court
system must be addressed in one way or the other.

There are few, if any, jurisdictions in the nation that
cannot establish some form of administrative adjudication if there is
sufficient political support. The real question is not whether admin-
jstrative adjudication is "feasible" but whether, all things considered,
it is more attractive than the judicial approach. Thus, the problem.
facing the analyst is to test the hypothesis that there exists an
effective form of 'adjudication whose implementation is financially more
attractive than making equivalent changes in the existing court system
and which can provide equivalent or better treatment of traffic offenders.






2. INITIATING A FEASIBILITY STUDY

‘ Exhibit 2-1 illustrates soime bf the'inifialxokganizationa1
and analytical steps that would normally be taken to determine the
relative attractiveness of administrative adjddication in a state or
lTocal jurisdiction. These steps include the identification of impacts,
alternatives for measur1ng impacts, and an overa]] approach for the
study '

They include the fol]owing:

e defining the problems that exist w1th the current
system;

° estab11sh1ng the objectives of the proposed admin-
istrative adjudication system,

. 1dent1fy1ng important system features;

- @ identifying special interest groups and their .
special information needs;

) identifying‘legal feasibi]ity issues and special _
legal research needs; -

e identifying the principal benefits and costs and -
how they will be treated.
Each of these steps is discussed in this chapter and more
detailed information is provided in subsequent chapters and in the
appendices.

2.1  Assessing Existing Problems

A critical examination of the existing judicial system of
adjudicating traffic offenses is an,importaht initial step in a study
of the feasibility of administrative adjudication. If it cannbt'bel~'
demonstrated that significant problems exist in the judicial approach,
then a feasibility study of administrative adjudication may be little
more than an academic exercise.
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EXHIBIT 2-1

Approach to Conducting A Feasibility Study
O0f The Administrative Adjudication Of Traffic Offenses

Identify Problems
in Current Judicial

System
4
Establish - Identify
. Limit .
System - | R o4 Initial
Objectives Alternatives System Features
. Identify Types
sdentify of Benefits and
Izterest Costs and How
Groups They Will be
Treated

1

-Identify Legal
Feasibility and
Special Research
Needs

Formulate Details

pf Alternative Systems

Analyze Benefits, Costs,
and lLegal and Special .

Interest Group Issues
as Appropriate

Obtain Agree-

“Iment on Scope

3

Prepare Findings
and Explanatory
Documents




In the case of New York, the need for change was obvious. -
The court system in New York City was simply unable to handle the
volume of routine cases.. Since the crisis was obvious to all, pro-
- posals for radical change were not strongly resisted. Major change
occurred quickly and with little resistance since the alternative of
an overloaded municipal court system collapsing under the weight of
its traffic caseload was unacceptable. In Seattle and Rhode Island,
the need was not as- apparent, but strong leadership emerged to secure
available federal funds which were used to develop forms of admihistra-
tive adjudication.

The more typical situation i§ Tikely to parallel thg'Cali—
fornia experience. Here an emerging awareness .of the costs of an
ever-expanding court'system resulted in the Governor's office taking
the lead in seeking less costly and less complex alternatives. Nhi]e
the concept of adjudication by administrative agencies existed in Cali-
fornia, its application to minor traffic offenses was new and controver-
sial in spite of New York's success.’ '

Even though the method of financiné local court systems in
California had not been challenged, local urban county governments had
begun to voice concern over the cost of a growing judiciary. In addition,
‘the Governor's concern over the rapid growth of the court system had
resulted in wholesale, unprecedented vetoes of legislation that would
provide counties with new judgeships. Legislative initiatives to reform
the court system were also being proposed.

Traffic safety was also an issue in California. Manipulation
of the driver record in the courts caused the Department of Motor
Vehicles to be interested in system changes that would improve its
ability to monitor driving performance, rehabilitate poor drivers, and.
take license action against drivers with severely deteriorating records.

Overall, there was Wi111ngness'to consider'signifiéant’
changes in the judicial system. ,Neverthe]ess,‘there was resistance
to administrativé’édjudicétibn at the legislative level in Ca]ifq?nia
which was due to the Tack of an immediate crisis and objections from
“the legal community. |
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Given the New York and California experiences, the issue
seems clear — without either a crisis in the court system or a willing-
ness to recognize an emerging need to make major changes in the court

- system, an examination of the feasibility of administrative adjudica-

tion is not likely to pay dividends.

2.2 Establishing System Objectives

In most cases, reducing court costs or congestion in court
dperations and improving traffic safety would be among the principal
objectives of a new system. However, other objectives as well as con-
straints must be considered before attempting to formu]até the specific .
features of the system analyzed.

The checklist shown in Exhibit 2-2 has been organized into
several categories. They are: (1) Traffic Safety Issues; (2) Court-
Related Issues; (3) Issues Related to the Public; (4) Other Governmental
Functions and Issues; (5) Fiscal Issues; and (6) Other Constraints.

A checklist such as shown in Exhibit 2-2 can aid in establishing system
objectives. ' ' ‘ '

2.3 Limiting Alternatives

The essence of an administrative adjudication feasibility
study is to compare the benefits and costs of the existing adjudicative
system with one or more alternatives. This creates an extremely impor-
tant tactical question which, unfortunately, cannot be deferred until
the latter stages of the study. This question is "How many alternative
system concepts should be included in the analysis?"

There are several options:

(1) Develop one "model" system which appears to be the most
cost effective. In this approach, a single system concept is formulated
and refined as the feasibility of implementation and knowledge of the
costs and benefits become more precise through analysis. Two systems
are compared — the proposed system and the existing system — along with

a statement of the benefits and costs of each or a statement of the

incremental benefits and costs of the proposed system only.
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EXHIBIT 2-2

: CheckTist for System Objectives .

Primary Objective .Primary Objective

G-¢

Yes No | Yes No
Traffic Safety For Other State and Local Government
i f ; Activities ' ‘
— provide for new driver improvement ’ S C ]
programs : D D —-improve police productivity. : D -0
“— make current programs less costly D . D — {mprove public defender and :
— make current programs more effective D D ' prosecutor productivity g . D
* — improve detection of problem drivers [:] D - ;mprove the efficiency ‘()f other '
’ : : _ river control systems (driver
— reduce scofflaws D D licensing, etc.) D | D
(?onrt-Re’]ated Issues For .Locfﬂ Governmental Entities ,
— reduce or slow growth in judicial : :
positions | O 0o — increase net .revenues | |
— reduce or slow growth in clerical ' - def:rease expenses O D
positions a (& Overall Fiscal Constraints & Objectives
- reduce backlog »
— free judge and clerical time for , — system must pay for‘ itself O O
other work - (1 0 — system must generate -more net
— reduce time for case disposition O O revenue than current sy stem a , D
L ; — no individual jurisdiction may suffer
- — improve image of court O O a decrease in gross. (net) revenues 1| O
- remove unliked judicial activity : ‘ ,
from court O O Other Constraints
For the Public — system must be administered in _
the courts ' [m| O
— reduce time for(case disposi;:'lon .. 3a. (- — system must be administered by .
— reduce expense (time & money agency with driver licensing .
in contesting cases D D - authority D D
— improve public view of adjudica- ] — no constitutional changes must be '
tive process O O required O O




The advantage of this approach is that it results in a con-
crete proposal that will provide a clear point of focus for discussion
by legislative bodies and special interest groups.

The disadvantage is tactical. After the findings are pre-
sented, there will be questions of the type: "What if we made ...
modification?" This type of question can be handled if the option
proposed has been considered during the course of system design. If
it has not, difficulties may arise. The California experience indicated
that decision-making bodies are likely to raise diverse questions on
the costs and benefits of various types'of adjudicatibn systems during
their review of the study. This problem should be anticipated by the
analyst. |

(2) Develop several alternative systems, each representing
a somewhat differeht‘ph11osoghica1kgpproach. Under this option, the
modified judicial approach as well as a strictly administrative approach
can be cbmpared. While this does not guarantee that questions as to the
attractiveness of modifications will not be raised, it does lessen the
lTikelihood that the final report will be inconclusive. )

The disadvantage is that the analysis time and expense is .
jncreased.

There is no general answer as to which approach is best.
Where the study is being performed in response to a specific legislative
request, it is highly desirable to obtain interim agreement on the
exact features of the systems that are being compared at the earliest
possible point. Moreover, as the study progrésses and insights are
obtained, it is essential to confirm that the "correct” alternatives
are being examined and that the benefits and costs addressed are
relevant.

2.4 Identifying System Features

Features .of administrative adjudication systems are described
in the literature in two ways. - The first is in terms of broad policy
guidelines for the objectives and performance of the system. These
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guidelines have been developed by the National Highway Traffic Safety
Administration in several publications and are noted in Section 1.1.

_ In addition, the State of California formulated several
general models of the traffic adjudicative process in preparing their
feasibility study. These models appear in Volume II of Administrative
Adjudication of Traffic Offenses in California.

In other documents, system features are quite specific. These
include descriptions of the SAFE projects in Rhode Island and Seattle,
and the New York system. Descriptions of these systems are also avail-
able in the documents referenced in Section 1.1.

~ In Appendix A, there are several exhibits that show how the
features of an administrative adjudication system can be displayed for
purposes of designing the system and for explaining the design to
special interest groups and to the public.

System features may be grouped into several categories:

1. features related to law enforcement or issuance of a
citation; g

2. features.related t0'thé options open to the defendaht;

3. features related to case preparation and decision
making; :
4, featurés related to sanctions and reviews;
5. features related to traffic safety;
6. features related to administration and organization;
7. features related to financing and disposition of revenues.

Exhibit 2-3 proVides a checklist of features that should be
addressed in the initial stages of system design. '

2.5 Identifying Benefits and Costs and How They Will be Treated

The cost of comp]eting the feasibility study will be
greatly reduced if careful consideration is given to which issues will A
‘be addressed and how inputs will be measured prior to the collection

of data or other analytical work.
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EXHIBIT 2-3

Initial Checklist for System Features ' ‘

Features Relating to Law Enforcement and Citation

ssuance:

— What types of offenses are covered by the
system?

— What will the officer tell the motorist?
— What {s written on the citation?

— Is there a provision for the motorist to
obtain information by telephone?

— How are out-of-state or out-of-area
offenders handled?

— What are the legal implicatfons of
stopping and citing the motorist?

5.

00 0 ood

Features Relating to Options Open to the

Defendant:
— How is a hearing scheduled?

— Under what conditions will the police
bff{cer be in attendance at the hearing?

— Can the citation be paid by maii?

— Under what conditions can the defendant
be represented by an attorney?

— How is appeal handled?

0a ba gd

Features Relating to Case Preparation and
Decision Making:
— What are the qualifications of the
hearing officer?

— What sort of transcript will be prepared
and how will it be retained?

— What information on the defendant's
record will be made available to the
hearing officer prior to a decision?

— What documentation will the hearing
officer prepare?

. —;Hhat discretion will the hearing
officer have?

Features Related to Sanctions _and Reviews:
'_—-Hhat review procedures will be provided:

O O400g gadg

— What will be the underlying philosophy
of the sanction schedule — driver improve-
ment program assignment, maintenance of
revenues, etc.?

— How rigid will the sanction schedule be?
— Who establishes the .sanction schedule?
— Is the sanction schedule uniform statewide?
— How are local priorities reflected in the
sanction process?
Features Related to Traffic Safety:
— How will the driver's prior record be used?

— What special driver improvement programs
will be incorporated?

— What will be the qualifications of driver
improvement personnel?

— Who will supervise, monitor, and review
the operations of the driver improvement
programs?

— What provisions will be made for evaluating
the effectiveness and long-term costs of
the driver improvement programs?

Features Related to Administration and
Organization:
— Which agency will administer the system?

— What are the cooperating roles of other
agencies?

— How will the administering agency collect
monies and disperse monies?

Features Related to Financing and Disposition of

‘Revenues :

— What is the source of funds for operating
the system?

— Will the system guarantee no loss of
revenues to local governmental units?

— Must the system pay for itself?

— Must the system be more economical than
the present system?

OoOo OO O0a0 goood
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It is important to carefully determine those benefits and
costs of the system that can be quantified but not in mohetary terms.
These would typically include freed judge time and reduced court backlogs.

The question that must be asked is, "What is the utility of -
quantifying the impact versus the cost of quantifying it?" If, for
example, the ana]ytica1 cost of attempting to determine the monetary
benefits of a reduction in case backlog is high, there is no reason
for attempting to monetize the impact unless the information is crucial
for the members of the decision-making body who will use the study.

Also, there may be compelling logical arguments that there
will be a "substantial" reduction in clerical labor needed in the
courts as a result of removing the processing of traffic citations.
The utility of converting the word "substantial" to either a person-
hour or dollar figure may not be sufficient to warrant the cost of
analysis. Moreover, a quantitative statement may be irrelevant if
dollar savings cannot actually be realized by local government.

The following are factors that may-be crucial in deter-
mining whether issues should be addressed in a non-quantitative,
quantitative, or monetized fashion.

o To what extent is it important that the system be
financially self-supporting? If it is important,
is there reliable information on the revenues and
costs associated with the current judicial adjudi-
cation of traffic offenses? Can this information be
disaggregated in such a way that one can associate
revenues and costs with the particular offenses that
will be covered by administrative adjudication?

® Are there studies or accounting. records that provide
a basis for determining the incremental changes in
direct and indirect costs in the courts resulting from -
the removal of traffic offenses. If not, how can
changes in these costs be estimated?

e Is more than one jurisdiction to be covered by any
proposed administrative adjudication system? (Any
statewide system will normally involve a number of
jurisdictions.) If so, should estimates of costs and
benefits be on a local jurisdiction-by-jurisdiction
basis rather than for the state as a whole?
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The importance of this latter point became apparent in the
California feasibility study. There was compelling evidence that the
proposed system was economically attractive from the standpoint of
the state as a whole, i.e., the incremental benefits for all local
governmental entities substantially exceeded the incremental costs.
However, each local governmental entity had unique cost and revenue
characteristics. It was not known how many, if any, jurisdictions
would suffer a net Toss in revenue due to the system. This type of
problem may apply to revenues, court costs, police overtime, and
almost any other factor in the analysis.

. If the variance in benefits and costs between local Jjuris-
dictions is important, there are at least three ways to deal with the
problem in the absence of stu&y resources that allow an evaluation
of the impact on each individual jurisdiction.

1. Test the hypothesis that all jurisdictions, even
though participating unevenly in net benefits,

will indeed benefit. That is, there will be no
"losers" even though benefits are uneven.

2. Redesign the system through revenue or reimburse-
ment guarantees so ‘that there are no losers. .

3. Defer the question to follow-up studies or demon-
stration projects prior to a commitment to a full
system. :

The Tatter approach was used in California.

One way to help organize the treatment of issues in the study
is to create a checklist similar that shown in Exhibit 2-4.

In the first column, various benefits, costs, and disbenefits
associated with the system to be compared are listed. The remaining .
columns are used to indicate how the issues will be treated.

o NOT APPLICABLE means that the issue is not relevant
to the systems that are being analyzed.

e NOT TREATED means that no meaningful treatment of the
issues is feasible or practical within the scope
or resources of the study.
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EXHIBIT 2-4

Check1ist for Benefits and Costs

TREATED  TREATED TREATED  TREATED

WOt NOT  WMONE- QUANTI-  QUALI- w7 T NoNE- - l
ISSUE APPLICABLE TREATED TIZED TATIVELY TATIVELY . IssuE MPLICABLE TREATED TIIED Tarivery B
Traffic Safety cial Interest Grou
erns (Continue:
Sumber of accidents
{reduction in percent Public and private
::n :orsons h;:ing t:t:t:i- driver tmprovement
s, mean days organizations
sccident) O O O D [ﬂ g O O 0 M
Recidivism (mean days lenentation
to citatfon) . O O O O M Pilot progran costs O || M a 0
Improved utilization of S Evaluation costs :
police for enforcement O O a ﬁ | O O lﬁ ] O
. ) System ?esiglf\ (data
!!% S processing, forms,
etc., costs) O 3 M O O
— Reduction in backlog - O 0 0O O [ﬁ
Facilities O ] ﬂ O O
— Reduction in judicial -
positions O O O (ﬁ . I} Labor O O M a a
" —Deferral in creation : Overhead, benefits, '
of judicial positions O | (ﬁ O 0 training, etc. ] 0 M ) 0O
— Freed judge time O 0o @ 0O 0O Legislative changes O O O o 4]
— Reduction in clerical Constitutional )
positions O O m O O changes O || O 0 M
~ Deferral in creation %r‘ Entities in
of clerical positions O O M ] a System
— Freed clerical time O a M O 3 Police overtime O 0 0 0 M
— Attitudes of judicfary Police productivity
toward new system O o o o Im| |y 0o 0O (4]
R Deferred creation of
Revenuves and Costs albl'lc defender posi- M
D ~ ons
Gross revenues ) | Iﬂ O 0O O O 0 0

. %ct on_the Public
Met revenues {or change the Defendant

in net revenues) on

Jurisdiction-by-juris- Time spent {n adjudi-

The pudblic
The traffic offender

Al

diction basis O O 3 O M . cation 0O 0O a O l!f
Costs (or change in . . Expenses O O O 0O w
::ﬁf.lé’&é‘é?l:‘iﬁﬂ?"' o O [ O M Time to Disposition 0O 0 D 0 ﬁ
{al Infefest Grou; Average or range of » ‘
ﬁe—v’ﬂs—-_2 . . wmonetary sanctions O 0O M 0 [m]
The judiciary ' m Other sanctions O | D M 0
Court clerical personnel g :smg.etmard O O O m O
(]

0O0oo
mENIRER
oooo
RRDOD



o MONETIZED means that the issue will be treated
in monetary terms — dollar costs or dollar benefits.

e TREATED QUANTITATIVELY means that the issue will be
treated quantitatively (time, number of scofflaws,
percentage of judges preferring one system over
another, etc.) but not in monetary terms.

e TREATED QUALITATIVELY means that the issue will be
treated by means of logical arguments, perceptions,
or in other non-quantitative ways.

Very careful consideration of the appropriate way to treat
issues or the need to treat them at all will not only reduce the cost
of the study but greatly improve its quality and acceptability.

The factors in Exhibit 2-4 have been checked off accord-
ing to what was accomplished in the 1976 California study of the feas-
ibility of administrative adjudication in that state. Accordingly, the
checks do not indicate recommendations on how to treat issues, but are
illustrative of how they were treated in one jurisdiction's feasibility
study.

2.6 Initial Legal Issues

There are two principal constitutional issues which need to
be addressed in order to demonstrate system feasibility. These issues
are due process and separation of powers and they must be carefully

considered in the design of the system.

The first question, due process, deals with the extent to which
the administrative adjudication system affects a person's right to due
process under the Constitution of the United States and the Constitution
of the State in which adjudication is being considered. The answer will,
in part, depend on the exact nature of the procédures used for notifyihg
the defendant of his rights, the processing of the case, the latitude
available to the adjudicator in applying sanctions, the availability
for appeal to the courts, and similar issues.

The second issue, separation of powers, deals with the
extent to which the system of administrative adjudication does. not
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conflict with the separation of powers between the executive and judicial
branches of State government. . For example, unless the traffic offenses

- to be covered by the administrative adjudication system are not crimina1
offenses, most jurisdictions will require some sort of legislative or-
constitutional changes in order to implement a system which is outside
the jurisdiction of the courts and which meets separation of powers
requirements. Examining this issue requires an analysis of the state
constitution in terms of the specific features of the proposed system.

There is substantial literature on the subject of administra-
tive law. A review and understanding of administrative law is relevant »
to any proposed system of administrative adjudication of traffic offenses.
In addition, some states have adopted administrative procedure acts
which will influence system design.

As a result, it is likely that legal research specialists
would be required in the examination of legal feasibility. For example,
the California study‘ﬁsed the Institute for Administrative Justice of
the McGeorge School of Law. Since either the feasibility or extent of
legal change that must be made to implement the system is debendent on
the exact procedures of the system, there must be a continuing,'clqsé
communication between the 1ega1‘researchers and others responsible
for system design and economic analysis.

The analyst should recognize that legal considerations can
affect cost in two ways.. The first is by constraining system design.
The second is through the expenditure of time and money to introduce
canstitutional or Code changes necessary to implement the system.

Thus, at an early stage in the analysis, it is important
to identify the constraints that may exist. Exhibit 2-5 is a check- .
1ist of legal considerations which may significantly affect benefits
and costs. The analyst must seek a resolution of these items at the
earliest possible point in order to minimize study costs and meet

study deadlines.
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EXHIBIT 2-5

Checklist for Initial Legal Considerations

(Considered)
— Types of offenses that cah be covered
— Time and method of advising of rights
— Representation at hearing
—;Recording of proceedings
— Procedures for appeal
— Types of sanctions that can be applied

- — Discretion of hearing officer in applying
sanctions

U 0000004

2.7 Identifying Special Intgrest Groups .

While %he feasibility study will be prepared fof a specifib
governmental entity such as a state Tegislature, county board, or other
prime user, it is 1ikely that this entity will solicit comments from
the public as well as special interest groups after completion of the
study. The criteria these groups use for judging the desirability of
the system may be quite different than those initially proposed by the
entity requesting the study. Accordingly, it is important at the out-
set of the study to make a list of the persons-or entities that will
be affected by the system, or who may perceive they will be
affected. As discussed and illustrated below, this list can be"
arrayed against general categories of benefits and costs to provide a
matrix which has been shown to be a useful way of ensuring that the
scope of the feasibility study is adequate.

2-14



o The 1ist of persons, special interest groups, and other -
entities that may be affected is dependent on the design>of the system
or system alternatives that are being investigated. Normally, the

following entities should be considered:

® 1. the judiciary or para-judicial personnel who may
currently be hearing traffic cases;

2. the clerical personnel of the court including
. employee representative organizations;

e 3. the public, as a victim of traffic accidents; asa
taxpayer with interest in reduced governmental
costs; as a user of the courts; and in other possible
roles including that of influencer of local sanction.
priorities; :

® .

4. the traffic offender;
5. public and private driver improvement organiza-
: tions or firms;
® 6. law enforcement agencies;
7. public defenders; -
8. district and city attorneys;

® 9. state and governmental entities responsible for

driver licensing and control, and registration;
10. various other entities of state and local govern-

ment from the standpoint of costs and changes in

revenues; :

®

11. highway users, including organized labor, common
carriers, auto clubs, and insurance industry
representatives;

12. appropriate legislative bodies from the standpoint
® of changes in law that must be achieved to imple-
ment the system. :
Other special interest groups that have expressed strong intefest
in administrative adjudication have included the American Civil
® Liberties Union, the Teamsters, and State Bar Associations.

2-15



2.8 Documenting the Scope of the Study

Prior to finalizing the features of the system and actually
launching a detailed analysis of benefits and costs, one can array the
expected impacts of the system or systems being considered against the
private and public entities and special interest groups affected. This
array brings together many of the considerations-discussed above and
is illustrated in Exhibit 2-6. Initially the array will be tentative and,
as the feasibility study progresses, new impacts will be discovered and
some of those initially listed may be found to be non-existent. A dis-
play which accomplishes this is illustrated in Exhibit 2-6 as a matrix

~structured to categorize the way the benefit or cost is measured as
well as to whom it applies.

It is important to try to be as thorough as possible in the
beginning, to include as many impacts as possible, and in as much detail
as possible.

The following impacts were considered in the example shown:

e changes in judicial workload (vdfious direct monetary
and service-level impacts);

e changes in the clerical workload in the courts (various
direct monetary and service-level impacts);

@ changes in the public defender workload;

e changes in the workload of clerical support for the
public defender;

® changes in scope of judicial prerogative;

e costs of designing, implementing, and running the
system (system design, evaluation, training, facil-
ities, data processing, etc.);

e changes in local control over actions, emphasis,
and operation in adjudication process;

® changes in recidivism;

e changes in accident frequency/severity;
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EXHIBIT 2-6
Matrix of Impacts

L1-2

: INPLEMENTING : IRIVER CONTROL/ _
THE COURTS ENTITY POLICE DEFCHDANT TRAFFIC SAFETY HIGHWAY ‘USERS LOCAL GIVERNMENTS
B]| *Deferred creation of uced police | . uced cost of - *r 'S
E Jjudicial positions overtime costs maintaining ,:3::::2"‘2‘,“
N} °FPreed judge tims B driver records
E{ °*Deferral of creation
P| of new clerical
TO BR If positions
TREATED T
MONETARILY S|
[ *Pacilities *Increased aver- |°Costs of driver *Increased average *%acreesed net
[+ *Personnel (labor ace fine due improvement o= fine dve to de- revenues to soms
S costs) | to detection of grams to be imple- tection of .
T *System design & multiple offen- | mented under pro- multiple offendsrs
s maintenance . ders posed system
*Indivect (training, :
etc.)
8| °*Elimination of *Improved police [*Reduced tine . . | "Improved publi:
E unwanted duty productivity to disposition :::;"d" producti-
: . ’ *Improved prosecu~
F tor productivity
1 .
TO BE T
TREATED s
QUANTI- :
TATIVELY C| ‘*loss of pero- PIncreased time
o] gative - in driver im-
s ) provement
. T v | programs
8
B| °*Reduced case °Reduction in
£ backlog . recidivism
N
E
F
10 °F 1
TPEATED s
QUALI-
TETIVELY ¢ *Reduced over- *Uncertainty of
o time payments . impact of nasw
s system
T
8§
—




changes in time spent by the defendant in receiving
a hearing;

changes in time spent by the defendant in the entire
process of clearing the citation;

changes in the amount of the base fine schedule;

changes in the probability of detecting multiple
offenders;

changes in the ability to execute driver license
sanctions;

changes in police regular timé spent on adjudication;:
changes in prosecutor time spent on traffic cases;
changes in prosecutor clerical support time;
changes in the numbers of warrants for scofflaws;

changes in the attitude of the public toward the
traffic adjudication process.
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3. LEGAL CONSIDERATIONS

The purpose of this chapter is to briefly review some of"
‘the legal issues that would typically arise in designing and evaluating
an administrative adjudication system. The chapter concludes with a
checklist of legal considerations for the analysts responsible for
deQe]oping the model and for assembling benefit and cost information.

Not only do legal considerations constrain the design of the
system, but expenditures of time and perhaps dollars to accomplish
‘changes in law necessary to implement the system must also be con-
sidered among the costs of system implementation.

3.1 Decriminalization of Traffic Qffenses

The administrative adjudication of traffic offenses presupposes
that these offenses are not considered criminal, in terms of the right to
a jury trial or possible jail sanctions. As long as jury trials are
available or jail sentences can be imposed, these offenses will neces-
sarily fall under the jurisdiction of the criminal courts. Thérefore,A
the first step in the imp]ementatioﬁ of administrative adjudicatibn
should be the decriminalization of those traffic offenses which are
to be included in the system. Conversely, only those offenses which
are decriminalized may be included. :

In California, the Legislature had removed a persons right to
a jury trial as well as eliminated jail as a possible sanction for
those traffic offenses to be included under administrative adjudication.
" However, because of law enforcement agency concerns about stop and seizure
resulting from a citation, traffic offenses technically remain a crime.
Therefore, even though the offense would norma]1y'be processed under
the administrative system, a person may elect to have the traffic
offense heard in regular court. ’

Many states have already decriminalized minor traffic
offenses, a]though’adjudication remains under the courts in nearly
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all states. Reclassification of traffic offenses and subsequent .
administrative adjudication has already been recommended by experts
in this field. Justice Douglas, in a Supreme Court decision
(Argesinger v. Hamlin, 407 U.S. 25 (1972)), stated that:

"How crimes should be classified is largely a state
matter... One practical solution to the problem
of minor offenses may well be to remove them from
the court system."
Similarly, the American Bar Association's Special Committee on Crime
Prevention and Control has concluded that:
"The handling of... non-serious offenses, such as hous-
ing codes and traffic violations, should be transferred
to specialized administrative bodies."
Such a solution, it added, was within the "province of state and local
legislatures."

Moreover, 40 years ago the Wickersham Commission, appointed
by the President of the United States, recommended that minor traffic
offenses be decriminalized and handled through administrative processes.

- 3.2 Transfer of Responsibility to Administrative Agencies

To date there have been few legislative attempts to transfer
responsibility to administrative agencies. New York has instituted
administrative adjudication of traffic offenses in New York City,
Buffalo, and Rochester, and is considering expanding the system to

‘other areas. Rhode Island has implemented administrative adjudication
statewide with the exception of municipal violations in the cities of
Providence and Pawtucket. North Dakota has a quasi-administrative
system. All other states have adjudication systems which are judi-
cial or para-judicial in nature. '

For example, Seattle, Washington, operates a para-judicial
system. Specially trained lawyers adjudicate infractions, counsel
motorists and have jurisdiction to impose fines, suspend licenses, and
require attendance at driver improvement clinics. However, administra-
tion of the adjudication process is retained by the judiciary»rather than

an administrative agency.
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Where the purely jydicial approach is employed, all court
practices follow the accepted rules of criminal proceduré. In a
modified judicial approacﬁ, though practices differ, the essential
situation is the same. Since jurisdiction remains with the court,
a defendant has direct access to all rights and privileges afforded
a criminal defendant. The reason an administrative approach raises
legal fssues is not only because it removes jurisdiction from the judi-
cial system and vests it in an administrative agency of the executive
branch of government, but because the offense must be viewed as an admin-
istrative infraction against the license, not as a criminal affair.

It should be noted that many states have already enacted
administrative procedure acts, some of which have been modeled after
the federal procedures act. Where these acts exist, they would influence
the design of the system.

3.3 - Issues Affecting Procedures ‘

There are a number of legal issues that are raised by admin-
istrative adjudication of traffic offenses. Most may be classified
as relating to "due proéess" or "sepafation of powers." Due proceés issues
include the right to trial by jury, the right to appointed counsel, the
standard of proof required for conviction, the nature of sanctions that
- might be applied, and the grounds for judicial review. 1

_ Sanctions: The objective of the sanctions used in administra-
tive adjudication would be to improve traffic safety rather than to
simply punish the offender. Administrative procedures would not allow
jail as a sanction but would permit "monetary penalties" that were
based on the driving record. However, if it Cah be shown that monetary
sanctions do not affect driving behavior, their use in an administra-
tive adjhdicatibn may be challenged.

Trial by Jury: In Baldwin v. New York, 339 U.S. 66 (1970),.
the Supreme Court ruled that "no offense can be deemed 'petty' for the
purposes of the right to trial by jury where imprisonment for more .
than six months is authorized." Since incarceration normally is not
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an available sanction for a traffic infraction, the lack of any pro-
visions for trial by jury under administrative adjudication is con-
sistent with the court's ruling. '

Right to Counsel: In Argesinger v. Ham]ih, 407 U.S. 25 (1972),
the Supreme Court ruled that appointed counsel for an indigent misdemeanor
defendant is only required in those cases where the possible sanction is
greater than six months' incarceration. Thus, the New York system need

not, and does not, provide appointed counsel. Moreover, the simplified
hearing procedures normally associated with administrative adjudication
are intended to enable motorists to represent themselves adequately
without the aid of counsel.

Nature of Evidence: Administrative adjudication proceedings
are civil in nature and the standard of proof in proceedings can be
by "clear and convincing" evidence rather than evidence which is "beyond
a reasonable doubt," the standard used in criminal cases. | '

The "clear and convincing"vStandard-]ies somewhere betweén the
civil standard of "preponderance of the evidence" and the criminal
standard of "beyond a reasonable doubt." The civil standard is usually
defined as requiring that evidence be sufficient to make it more likely
than not that the allegation is true. The criminal standard requires
that proof be sufficient to remove any reasonable doubt as to.the truth
of the allegation.

Appeal: An administrative system must allow an aggrieved
motorist the right to appeal any adverse determinations to the judicial
system, thus providing the necessary checks and balances on executive
authorﬁty. Grounds for such appeal can vary from the right to trial
"de novo" to an appeal based only upon abuse of discretion. Provisions
for intermediate administrative appeals of hearing officer determina- |
tions can also vary widely and may include review by an administrative
appeals board. '

Separation of Powers: There are two principal objectives of

the doctrine of separation of powers. The first is fairness for the
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citizen when he deals with government and the second is the diffusion
of power among several branches of government so as to prevent the
concentration of power .in any one branch.

The first objective, fairness to the citizen, will normally
be satisfied by meeting due process requirements discussed above. It
is generally agreed that the second objective, diffusion of power among
branches of government, will be met if the state legislature retains
the power to establish guidelines for the system and the courts retain
the power for review of administrative decisions. Appendix B provides
additional information on separation of powers issues.

3.4 Impact on System Design and Evaluation

The legal and constitutional issues associated with administra-
tive adjudication of traffic offenses may be viewed by the analyst as
having several effects on the system. First, they constrain the way the
system may be designed. Second, they dictate the detailed procedures
that must be incorporated in the system which in turn have certain
operating costs. Third, changes in Taw necessary to implement the~sys-
tem may require considerable time and expense to execute. In each
case, .there are costs which should be taken into account in the analysis.

The following is a brief checklist of issues that should be

- . considered by the analyst or project manager at an eariier stage in the

study. Some would undoubtedly be the subject of an in-depth legal study.
e the types of offenses that can be included in the system;

e the implications of the state "administrative procedures
act,”" if any; ,

® due process issues including:
— right to appointed counsel

— the standard of proof ("preponderance of evidence"
vs. "clear and convincing evidence" vs. "beyond
reasonable doubt")

— grounds for intermediate administrative appeal
— grounds for judicial review
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e separation of power issues including:
— who establishes the sanctions
— the types of sanctions to be applied

e impacts on law enforcement procedures:
— search and seizure
— arrest. ‘
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4. ANTICIPATING THE INFORMATION NEEDS AND ARGUMENTS
OF SPECIAL INTEREST GROUPS

Normally, when a jurisdiction considers administrative adjudf-
cation of traffic offenses, serious concerns exist with the more tradi-
tional forms of judicial adjudication. Unlike the incremental type of
change which has resulted in modified forms of judicial adjudication,
e.g., attorneys acting as hearing officers in a judicial setting,
administrative adjudication presénts a major and significant change
in the way traffic infractions are handled.

As a result, decision makers at the local and state levels are
not likely to be receptive to change unless strong and compelling _
reasons are given for the need for change, questions raised by special
interest groups are answered, and the study findings, conclusions, and
recommendations are perceived as being objective and complete.

"The experiences in New York, Rhode Island, Seattle, and Cali-
fornia all point to the requikement of'strong political leadership if
problems with an existing adjudication system 5re to be resolved. It
can be argued quite convincingly that the lack of strong and effective .
political leadership will result in limited, if any, change occurring.

An examination of developments in California will help the
~analyst put this issue in perspective. Divergent interests at one point
seriously threatened the proposed administrative adjudication legisla-
tion. The Governor's office then asserted political leadership by using
administrative adjudication as an example of the broad need for court
reform.  J. Anthony Kline, Governor Brown's legal affairs secretary, on
February 12, 1978, commented publicly in the Los Angeles Times on the
general frustration he experienced in trying to make significant 1mprove-
ments in the California judicial system:

dur1ng the past two years the governor has offered
a ser1es of 1eg1slat1ve measures designed to achieve
four goals:
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— the reorganization of the trial courts;
— the simpliification of the judicial process;

— the removal from the courts of certain types of
disputes which can be more fairly and efficiently
resolved elsewhere;

— and the expansion of arbitration and concilia-
tion as alternatives to 1itigation.

Attaining these goals has proven far more difficult than
the casual observer might suppose. For example, although
there is broad consensus on the necessity of court reorg--
anization, this reform has been stymied by a strong
disagreement among trial judges themselves.

But it is the lawyers of this state, not the judges,

dhn b
who have most agg,ess-we]u frugtrated efforts to

secure progressive reform. Indeed, one striking example
of the bar's obstinance involves the handling of

traffic infractions. In 1976, after lengthy study,

the Department of Motor Vehicles proposed that the
disposition of petty traffic violations be taken out

of the municipal courts and placed in the hands of
independent administrative hearing officers.

Such a step, wh1ch has- been adopted by a number of
other states, would not only save an estimated $13
million per year, but would also create a more humane, -
accessible, and expeditious system of dealing with -
such cases. It would also relieve the courts of the
huge volume of routine traffic matters that in some
areas occupy almost 20% of the municipal judges' time.

A. Alan Post, then California's legislative analyst,
conducted a companion study which reached the same
conclusions as the DMV's analysis and endorsed the plan.
The legislation drafted by the DMV modestly proposed a
five-year pilot study limited to three contiguous
counties — Sacramento, Placer, and Yolo.

Although the measure had the support of the three county
governments involved, the Trial Lawyers Association '
opposed the bill and successfully bottled it up in
committee. The lawyers argued that passage of the bill
would have undermined the right to have one's day in
court. However, anyone who has ever spent a day in
traffic court in any metropolitan county must wonder

why this "right" deserves to be preserved. .

What this example illustrates, I think, is that the
public interest in resolving civil disputes justly
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and with dispatch — outside the courtroom if possible — -
is increasingly viewed by the legal profession as a
threat to its own special interest in generating busi-
ness. This interest, of course, depends upon conflict
or the threat of conflict, and the more sustained the
better. "

4,1 Information Needs of Special Interest Groups

In dealing with the concerns of special interest groups, a
number of factors should be considered. First, the mandate for
examining the feasibility of administrative adjudication should be as
broadly based as possible. In California, this took the form of legis-
lative resolution, while in New York, a "blue ribbon" commission was
appointed.' Strong leadership also existed in the cases of Seattle and
Rhode Island.

Second, the input of all affected interest groups should
be sought early in the design and analysis process. Obtaining
this input may be aided by the use of an advisory committee (made Up
of representatives from the various interest groups) or by requesting
a critical review of drafts of the study by the interest groups. . Both
the value of the study and chances for implementation will be enhanced
if their concerns can be recognized, analyzed, and responded to in the
feasibility study. '

Both the use of a broadly-based advisory committee and the
dissemination of study drafts were part of the California feasibility
study. As a result, the types of economic impacts analyzed were expanded,
certain legal implications were emphasized in'research, and public
opinioh survey instruments were modified.

Recommendations, as well as the content of the final report -
that emerged from the California study, were based in 1arge part on the
issues which were raised by special interest groups.

The following questions were raised by groups affected by,
or interested in, the proposed changes in California. To varying
degrees, it may be expected that similar questions would be raised during
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an examination of administrative adjudications in other jurisdictions.

These types of questions should be anticipated, and responded to, in
the feasibility study. |

¢ What information exists that demonstrates the need
for a major change in traffic infraction adjudication?

o What is the likelihood that the proposed change‘will
be found to be fully constitutional?

o Why should the judgment of locally elected judges
be replaced by civil service hearing officers?

¢ What form of appeal wou]d‘be available?

e What would be the traffic safety implications?

¢ Would a new bureaucracy be created? What should
its relationship be to law enforcement and driver
Ticensing agencies?

® How would the proposed system be administered?
How would it be operationally organized?

e Should the changes. be statewide or limited to
urban areas?

o How would the change be managed'to insure minimum
disruption? '

¢ How would court staff reductions be accomplished
with minimal impact on employees? '

¢ How would the proposed system be funded? Would
revenues to-any governmental agency change as a
result of the new system?

e What would be the impact on commercial drivers?

e What would the qualifications of hearing officers
be? Lawyers or only legally trained?

4,2 Acceptability of Study Findings

The apparent objectivity of the study must be established
if findings are to be accepted.
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It can be reasonably argued that an objective examination of
1ssues requires that the study be conducted by a group independent of
any agency that would have a seif-interest in its outcome.

In California, staff and consultants to the State Department
of Motor Vehicles conducted the study. The face validity of findings
and recommendations would have been.significantly enhanced if it had
been conducted by an independent study group reporting to an advisory
committee made up of representatives of the various interest groups.

The acceptability of the study is also related to the degree
to which a permanent commitment to change is recommended. Assumptions
made throughout the analysis create substantial uncertainty as to the
extent of benefits and costs.

Assuming that findings show change is attractive, recom-
mendations may range from total implementation to a pilot study. The
advantage .of the pilot study is that it allows estimated benefits and
costs to be validated. It also enhances orderly implementation of
the proposed system by teéting systems‘and procedures. The disadvantage .
of a pilot study would be lost benefits associated with deferred system
implementation. Experiences in New York and California indicate that . '
a pilot study or limited initial implementation would probably be
more acceptable to decision makers and special interest groups..

4.3 Special Interest Group Concerns

Groups and organizations directly affected by a change from
judicial to administrative adjudication include the judiciary, attorneys,
highwayAcarriers, commercial drivers, the driver licensing agency, and
law enforcement. Major issues these groups may be expected to focus
upon are summarized below:



Judiciary

Persons within the court system are 1ikely to have mixed feel-
ings concerning administrative adjudication. Some Jjudges perceive minor
traffic case processing and adjudication as burdensome and unrewarding;
others feel that traffic cases should be dealt with only in the judicial
system.. Experiences in California and New York indicate that courts in
urban areas would éupport removal of minor traffic cases from the judi-
ciary, while rural courts would be inclined to retain them.

The views of rural courts result from several factors.
First, rural courts do not tend to be overloaded, and many rural judges
function in a part-time capacity. Second, rural courts tend to have
a much closer relationship with the people served; a judge in a rural
area tends to be well-known in the community while an urban court
judge is normally not personally known to defendants.

. The impact on court personnel, as a result of the removal
of minor traffic cases from a judicial setting, is a key issue that
- judges, court administrators, and chief clerks are Tikely to focus
upon. '

_ Will clerical staff be reduced? Will Jjudicial positions be
reduced? Without strategies that neutralize these concerns, it can
be expected that the Jud1c1ary would be opposed to administrative
~ adjudication.

A similar prob]emﬂmay be found in large courts that have
recently established elaborate data processing systems for case process-
ing. In many of these systems, the workload component which justified
the system was traffic related, even though non-traffic criminal and
civil matters are carried by the system. If processing of traffic
cases is removed from the courts, there may be apprehension over the
fate of the data processing system and the people who opérate it.

Attorneys

Attorneys are 1ikely to be concerned with the qualifications
of hearing officers. One of the attractive features of administra-
tive adjudication is the possibility of using legally trained
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non-attorney hearing officers who would be paid less than attorneys.
The adjudication of minor traffic cases does not require the full
range of attorney skills and knowledges. Attorney groups may be
ekpected to resist this change since non-attorneys would be allowed
to compete for hearing officer positions, and the salary levels would
be substantié]ly Tower than an administrative law judge or municipal
judgé could be expected to earn. In California, this issue generated
a great deal of controversy among attorneys and non-attorneys, even
though some attorneys saw value in allowing non-attorneys to compete
for hearing officer positions. Various legal groups opposed the non-
attorney option but the Governor supported it. If debate in Cali-
fornia is an indication of future trends, there may be increasing
sentiment for legally trained non-attorneys.

Highway Carriers

Generally, highway carriers may be expected to support the
concept of administrative adjudication .since the objectives of court
reform and improved traffic safety are consistent with their own
interests. | i

Highway carriers' interest is also likely to focus on-service.
features such as paying tickets by mail. In addition, carriers would
support features which improved traffic safety. Overall, commercial
- carriers would probably support most administrative adjudication
systems.

Commercial Drivers

Commercial drivers are those who drive for compensation,
such as truck drivers or taxi operators. Commercial driver representa-
tives, such as the Teamsters Union, may not support the concept of
administrative adjudication unless the existing judicial system was
viewed as grossly unfair or unreasonable. ’

While commercial drivers could be expected to support the
concept of a more convenient method of paying citations coupled with
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the potential of improved traffic safety, potential disbenefits are
likely to cause concern. These include the perception that non-elected
hearing officers may be unreasonably severe in adjudicating infractions
and applying sanctions. Elected judges, on the other hand, may be
viewed as being more sympathetic to commercial drivers, since convic-
tions may have a direct effect on the driver's employment.

The elimination of systems which permit the clearing of
driving records may be opposed by commercial drivers as well as others
who are aware of methods used to manipulate traditional driving record
systems. In Los Angeles, for example, the Teamsters Union operates a
traffic court school program oriented to the commercial driver. Frequently -
judges will allow a cited driver to participate in the program, with
satisfactory completion resulting in a dismissal of the citation. This
produces a driver record that is artificially clear of convictions.

. Driver Licensing Agency

The state driver licensing agency may be expected to support
the concept of administrative adjudication since it would enhance the
total system of driver licensing, adjudicating infractions against- the .
license, driver improvement, and control of the driving privilege. One
economic benefit of administrative adjudication is obtained by tying
the adjudication and driver improvement elements together in one heafing.
- The Rhode Island and California systems combine a driver improvement
session with the hearings. - In Seatt]e, a court hearing officer
refers the offender to a state driver improvement analyst located in
an adjoining room. New York, however, schedules separate driver improve-
ment hearings.

Law Enforcement

Law enforcement groups tend to be conservative when faced
with change. As a result, it should not be surprising to find law
enforcement skeptical, or even opposed to changes, in the traffic
enforcement/adjudication system. Their concerns are Tikely to focus
on the public's image of law enforcement, as well as potential reduc-
tions of the peace officer's legal authority. '
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Image concerns relate to moving the adjudication from the
"majesty of the courts" to a less formal administrative setfing. The
concern of law enforcement is that the offense may be down-graded in
the eyes of the public, which may then have an effect on traffic
safety as well as on the. peace officer's image. The experiences in
New York and Rhode Island indicate, however, that no adverse impact
to law enforcement's image would occur; nor is there any evidence
that the public's view of traffic violations would be adversely
affécted.

There will probably also be concern with the peace officer's
authority in the areas of arrest and search and seizure, particularly
if total decriminalization of traffic infractions is considered. In
California, this area of concern was dealt with by the Legislature's
Senate Judiciary Committee which directed that independent legal
analyses of these issues be conducted by the McGeorge School of Law
and the Legislative Council. Both analyses concluded that administra-
tive adjudication would not affect law enforcement's authority.
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5. ANALYZING BENEFITS AND COSTS

o
This chapter presents information on certain benefits and

costs that would typically arise in a feasibility study on administra-
tive adjudication of traffic offenses.

® . - The principal findings from those jurisdictions that have
either operated on administrative adjudication systems or have con-
ducted feasibility studies are also summarized.

® . Some general points to be kept in mind in designing the

study include the following:

o While a reduction in staff in the courts, police,
or other local governmental entities may be theo-
retically justified by the introduction of admin-

"X istrative adjudication, it may be unlikely that

: any actual reduction in staff will occur. For

‘example, removing 20% of the workload in a court
system is unlikely to result in any judicial posi-
tions being eliminated. Accordingly, realizable
dollar benefits may result only from a deferral

® ' of the creation of new positions.” This means that

' : benefits must be ana]yzed over a per1od of years
in the future

o While actual positions in existing local governmental

entities may be unchanged after the introduction of

® administrative adjudication, it may be effectively
argued that there will be freed time that may be
spent on other activities such as backlog reduction.
This time has an economic value to the community
which can be claimed as a benefit. However, it
cannot result in reduced expenditures unless the

® , expenditures were previously planned.

@ The incremental savings through removal of some
fraction of an entity's workload is difficult to
- estimate due to subtle administrative and super-
visory implications. For example, there may be
@ no way to realize savings associated with eliminat-
' ing 30% of the work of the one cashier in-a small
court. The approach to estimating incremental
costs and benefits should be carefully considered.
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To date, there is little empirical evidence
relating the form of adjudication to recidivism.
Accordingly, the analyst must formulate arguments
that the administrative adjudication system will
provide improved treatment of traffic of fenders
if traffic safety is to be claimed as a benefit.

Statin? benefits in terms of unit case-processing
costs ($ per case) may be useful but alone may
not be persuasive to local governmental officials.
The problem is that even though unit case process-
1ng costs are reduced, overall expenditures may
be higher because a new function has been added

and none of the costs of the old functions have
changed. -

5.1 The Courts

The principal considerations that may arise in connection with

the courts are as follows:

reduction in judicial positions;
deferral in creation of judicial positions;

freed judge time (as opposed to reduced or deferred
positions); . : :

reduction in supporting clerical positions;
deferral in creation of new clerical positions; .

freed clerical time (as opposed to reduced or deferred
positions); . '

reduction of backlog and case processing delay as a
result of freed judge and clerical time;

attitudes of the judiciary toward the loss of what is
perceived as either a desired prerogative or undesired
function; ' '

For the first six of these items, the analyst has the alterna-
tives of attempting to make monetary statements as to the degree of the
impact, of making quantitative statements without converting them to
monetary terms, or of making qualitative assertions.
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In the case of backlog reduction, expressing the impact in
monetary terms may be difficult because of problems in assign1ng
credible monetary values to delay in case processing.

In the case of attitudes of the judiciary toward a loss of pre-
rogative or a loss of disliked functions, quantitative statements may be
achieved by means of surveys.

Ed

Impact of Judicial Positions and Freed Time: The chart on
the following page illustrates a model of the impact of the introduction
of an administrative adjudication system on the number of judicial posi-
tions The chart shows the number of judges as a function of time.

Tracing through the graph will clarify.the behavior of.the model
as well as the method of calculating the impacts.

The top line in the graph is a projection of workload expressed -
in Judicial positions assuming that traffic cases are handled in the
courts. This projection was carried through to the end of the appropkiate
economic planning horizon for the analysis of all benefits and costs (this
fssue is discussed in Appendix C). The lower line is a projection. of )
required judicial positions assumind administrative adjudication is used.

Starting with the time of initiation of the administrative
adjudication system, the number of judicial positions is held constant
until equal to the judicial positions required with a system of administra-
tive adjudication. Thereafter, the number of judicial positions increases
at the rate projected for the increase in workload associated with the
use of administrative adjudication. |

During the time between the initiation of system installation
and its completion, the workload in the courts will decrease as shown -
by the dashed 1ine drawn between the two projected workload 1ines.' |
Thus, even though there is no change in number of JudicialApositions
during this period, there will be freed judge time because the workload
is less than the number of positions required.
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EXHIBIT 5-1

Impact of Administrative Adjudication on Number of Judicial Positions

Judicial Positions in Court System

/7 Savings in judicial position-years
due to deferred creation of judicial positions

Judicial position-years of freed judge time

.,'-:‘l

-
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~
Forecast Workload
With Admin. Adj.

} | i ——
A C - D E
Time ,
A: Present Time - B: System Installation initiated C: System installation
complete

D: Workload reduction absorbed .E: End of planning horizon
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The difference between the projected number of positions with-
out administrative adjudication and the projected number of positions
with administrative adjudication is shown by the cross-hatched area on
the chart. This area has units of "judicial position-years,"
estimated graphically, geometrically, or by writing functions for the
lines and by using calculus. Its monetary equivalent is obtained by
multiplying the incremental cost of adding a judicial position-year by the

number of judicial position years. These savings are due to deferred

and may be

creation of judicial positions rather than to reduction in positions but
still represent a realizable dollar savings to state and local govern-
ment.

The shaded area, on the other hand, represents position-years
of freed judgé time. This time has an equivalent economic value if used
for backlog reductioh, etc., but cannot result in actual dollar savings
unless other planned expenditures to achieve these objectives can be
reduced or eliminated. '

Thus, the model proaects ‘the number of judicial positions as
follows:

e for the pgr1od4precedin94Jntroduct1on of the system:
follows the projected increase in workload for all

cases;

e from the time of introduction of the system until
freed judge time is absorbed: remains at a constant
Tevel;

e after freed judge time is absorbed: follows the
projected increase in workload for non-traffic
cases. .

In order to use the model illustrated above, it is necessary

to estimate:

e judicial workload as a function of time for a11 cases
currently handled in the courts;

® the workload that would be removed from the judicial system
by the use of administrative adjudication.
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It is also necessary to addhess the following is;uesé

(1) To what extent wilT the total number of judicial posi-
tions actually be altered by the introduction of an
administrative adJud1cat1on system even though- there '
is a reduction in.workload? .In;the ‘model shown ;rit-
was assumed. that there would be no reduct1on in ‘judi-
cial positions as a result of the.1ntroduct1on of "the
system. Rather, it was.assumed that: the creat1on of .
new positions would be .deferred until increasing work-
load for -cases not.covered_by.the.administrative adJud1-
cation system reached the. point where new Jud1c1a1
appo1ntments would be requ1red

(2) What is the timing of the introduction of the admin-
istrative adjudication system? The graph indicates
that the system would be phased-in over some per1od of
time. This assumption affects the amount,of freed ¥
judge time that would accruerdur1ng the ear]y,stages
of 1mp1ementat1on . L

The ana]yst should note that d1ffer1ng assumptions as to
rates of increase (or decrease) in case]oads between” traff1c and non-
traffic cases, and other assumpt1ons, ‘would Tead to s]1ght1y ‘different
graphical patterns. The model presented, however, captures the basic
features that are important for analysis of benefits.

This model was used in the California feasibility study.
It was estimated that the incremental cost of judicial pos1t1on-year ;
in California was approximately $102,500 in 1976, which was the base
- year. selected for all monetary impact analyses. The results of using
this unit cost figure were as follows:
e Statewide savings due to the deferred creation of
judicial positions would amount to approximately

$3.6 million during the two-year period during which
the system was being introduced.

o Thereafter, savings due to the deferral of new Jud1-
cial positions would average approx1mate1y $4.5 ,
million per year during the first 15 years of operation,

e During the first 2 1/2 years of operation of the

system, approximately 5.8 judge-years of time would
be freed and made available for 1mprov1ng the level
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of service in the courts such as through
backlog reduction. The monetary equivalent
of this time would be approximately $650,000.
In California no attempt was made to estimate the actual backleg

reduction that could be achieved or its monetary benefﬁté,to the public.

Impact on Clerical Positions: The chart on the next page
jllustrates the model that was used in the California feasibility study
in dealing with clerical positions affected by administrative adjudica-

tion.

The assumptions‘used in this model are similar to those used
for the judicial position model, with one important exception. In
California, the workload impact on clerical personnel was so great
that it was difficult to assume no decrease in number of positions.

It is assumed that there would be an actual reduction in
numbers of. personnel as a result of the introduction of administrative
adjudication. The degree of reduction was based on two additional

~assumptions: First, the reduction would be accomplished by attrition;

and second, that the reduction would not exceed 50% of that which could
theoretically be obtained by means of the reduced workload caused by
administrative adjudication.

Thus, the impact on the actual number of clerical personnel

'in the court showed the following pattern: Up until the time of the

introduction of the system, the number of positions follows the projected
workload increases for all cases. At the time of introduction of the '
administrative adjudication system, it decreases at a rate equal to the
current attrition rate for non-judicial personnel in the courts, and
continues to decrease until 50% of the decreased workload has been
accounted for. At this point, it remains constant until the increasing
workload from non-traffic cases has been absorbed. Thereafter, it
increases according to the projected non-traffic case workload.

The shaded and cross-hatchéd areas on the chart have the same
interpretation as in the preceding chart for judicial positions. '
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" Clerical Positions in Court System

EXHIBIT 5-2

Impact of Administrative Adjudication on Number '
of Court Clerical Positions

V/A Savings in clerical position-years due to deferred
creation of new positions and reduction in number of positions.

Clerical position-years of freed time.

ForecaSt'Workload T
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Forecast Workload
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Time (years)

A: Present time B: System installation initiated C: System installation
. : g complete
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F: End of economic planning horizon
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Using a unit cost per clerical position-year of approximately
$18,500 led to the following statement of impacts for California:
| 0 During the first full year of operation, approxi-
mately $10.8 million would be saved. This would
increase to approximately $16.3 million per year
by the fifth year. (Savings during the first two

years of system implementation will be approximately
$2.5 and $7.5 million, respectively.)

° Savings would continue to increase, averaging approxi-
mately $18.4 million over the period from the eighth
year after implementation to the fifteenth year of
the program. ‘

® During the first seven years after program imple-
mentation, an average of the equivalent of $3.3
million per year in non-judicial personnel time
would be freed for level-of-service improvements.

New York Court Impacts: The statistics available for New York
make it difficult to precisely identify the impact of their administra-
tive adjudication system on the criminal courts. Part of the problem is
that the non-moving violations were transferred to the New York City Park-
ing Authority simultaneously with the implementation of their system of .
administrative adjudication. However, during the period of operation:of
these two systems, the traffic cases processed by the courts have been

reduced from 4.6 million in 1969 to-about-87,000 in 1973.

This has resulted in the reduction of eighteen judges
and five courtrooms in New York City and two full-time judges and two
courtrooms in both Buffalo and Rochester. Since the processing of park-
ing violations involves relatively Tittle judge time, it may be concluded
that the changes in court workload and freed judge time may be largely
attributable to administrative adjudication. However, precise estimates
of the savings have not been developed for the New York system.

Results from the Seattle SAFE Project: The two-year SAFE pro-
gram in Seattle permitted the courts to maintain a manageable docket dur-
ing a period in which there was a 25% increase in total court trials.
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The economic implications of the Seattle program were not analyzed during
the project but would undoubtedly be significant. Relative costs of adjudi-
cation on a per case basis were estimated for Seattle and are discussed in
Section 5.7, below.

Results from the Rhode Island SAFE Project: In Rhode Istand
administrative adjudication has freed the courts from a significant
volume of cases. This has permitted other cases to be processed more

quickly and has allowed new functions to be added to the responsibilities
of the District Courts.

Appendix D provides an example of a quesfionnaire used to sur- |
vey the attitudes of judges and court clerks toward administrative adjudi-
cation.
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5.2 Police

The benefits associated with police depend largely on the
degree to which the hearing process reduces police time associated
with court appearances. In many jurisdictions this activity accounts
for a substantial portion of police overtime.

It is necessary to estimate the reduction in workload that
will occur as a result of the administrative adjudication system.
Assuming there is a reduction, an assumption is needed as to how the
savings will be realized. As with court personnel, there could be
a reduction in police positions in response to reduced workload.
Since this is an unlikely result, it may still be possible there are
reduced costs due to reduced overtime or deferred creation of new
positions in the future.

If these Eesults appear to be unlikely, even though theo-
retically justified, the benefits can be measured by:

e additional person-hours made available for patro]]1ng
and investigation;

e the monetary equivalent of the additional person-hours
made available for patrolling or investigating; or

@ a change in police "productivity."

. Changes in productivity measures can be asserted if the assump-
tion is made that time spent in court is "non-productive." Here, the
benefits are being expressed in terms of improved service levels, given
the same expenditure of governmental funds, rather than 1in realizable
monetary savings.

The models that would be employed to aﬁa]yze these benefits
would be similar in structure to those described prev1ous]y for Jud1c1a] )
and clerical personnel in the courts.

In the California feasibility study it was estimated that
the benefits would be $220,000 per year in realizable dollar savings due
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to reduced overtime and that an additional $550,000 would be realized
in improved service levels, i.e., the monetary equivalent of added
time for patrolling and investigation would be $550,000 per year.

In New York it has been reported the police time in court
has been reduced by 50% by the system changes.

In Rhode Island it was reported that:

"Most of the police departments claimed significant man-
power savings under administrative adjudication because
the need for police prosecutors at arraignment of most
traffic cases has been eliminated; because officers spend
less time at contested court cases; because of reduced
clerical tasks due to the elimination of warrants in most
traffic cases and the elimination of the capias as the
follow-up to no-shows."*

5.3 Prosecutors and Defenders

The considerations that apply to prosecutors will be almost
identical to those that apply to the police. That is, benefits may be
measured in terms of deferred creation‘of new positions, improved ser-
vice levels, and so forth.

_ Also, the models for making these estimates are similar in
structure. As with the police, it may be unlikely that there would be
any deferral in the creation of prosecutor positions as a result of a
‘system of administrative adjudication. In this case, the benefit is not
in terms of realizable dollar savings but in terms of the improved service
level — stated in terms of person-hours added, the monetary equivalent
of the person-hours added, or by using a productivity measure.

5.4 Defendants

Apart from improved attitudes toward the adjudication pfocess
and changed driving behavior, the effect of an administrative adjudica-
tion system on the defendant could conceivably include the following:

*State of Rhode Island SAFE Project, National Highway Traffic Safety
Administration, October 1976, p. 105.
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® changes in the amount of money paid for monetary sanctions;

¢ changes in the time spent and fees paid for attending
driver improvement programs; and

e changes in time and cost of appearances.

Estimating these quantities essentially involves a careful
analysis of the sanction schedule along with the probability of certain
offenses occurring, the density of defendants in relation to places
' where adjudication can occur, and the expected time spent in hearings
and appeals.

In relation to these categories, the California feasibiTity
study found the following:

Changes in the Amount of Money Paid for Monetary Sanctions: In
California it was estimated that the gross revenues generated under the
proposed administrative adjudication program would exceed those presently
being generated because of reduced numbers of scofflaws and improved
detection of multiple offenders. The increased amounts were estimated
“to be on the order of $1.5 million per year. This is, of course, a
cost to defendants. ' ‘

Changes in Time Spent and Fees Paid Attending Driver Improve-
ment Programs: Reduced referral to driver improvement schools would
result from the use of the changed sanction schedule proposed for Cali-
fornia. Accordingly, there Wou1d be a reduction in hours spent in
driver improvement schools, in the time and cost of traveling to the
schools, and fees paid. A1l of these items are economic benefits to
defendants.

Insufficient data were available to esiimate the dollar impact
of the change in driver training sanctioning policies. However, it was -
estimated that in the aggregate, reduced costs of driver school attendance
would exceed the increased monetary sanctions, thus yielding a net eco-
nomic benefit to the defendant in California.
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Time_and Cost of Appearing for the Adjudication Hearing: Under
the system proposed for California, travel time to attend the hearing would

be increased because fewer Tocations for a hearing were to be provided
under administrative adjudication than by existing municipal and justice -
courts.

While some increased travel would be required for some defendants,
the majority of persons appearing would experience no increased travel time,
and ‘the overall increase in travel cost or time is not believed to be

significant.

Overall, the number of defendant appearances required to
contest a citation should be reduced under the administrative adjudica-
tion system. Because of recent changes in trial procedures, including
the Los Angeles "instant trial," an accurate estimate of reduced appear-
ances was difficult to formulate. In comparing administrative adjudica-
tion with the current system, it is believed that average travel time
would be slightly longer; time spent waiting to appear in front of the
adjudicator would be less under administrative adjudication, and the
actual time appearing before the adjudicator would be 'slightly Tonger.
In certain jurisdictions;‘this might résu]t in a net increase inﬁtime
and cost to the defendant and, in others, a net decrease. The statewide
impact, in terms of time or cost, was not estimated, but it is believed
“that it would be, on the average, no longer or more expensive under admin-
jstrative adjudication than under the current system.

5.5 Implementing Agency Costs

Costs in this area can be divided into several categories:

e Initial system design;

e Pilot program operation or demonstration including
evaluation; :

e Final system design;

e Installation costs, operating costs, and benefits
during the period of phasing-in the system;
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® Routine operating costs after installation, including
facilities, personnel with associated benefits, over-
head, supplies, and indirect costs including data
processing, training, the continuing evaluation
.of the program benefits, costs, and system modification.
It is also possible that the administrative adjudication system
would reduce the costs of other functions such as driver license control

by sfmp]ifying communications and unifying records.

Because the implementation of the system will have initial
costs that would in all likelihood exceed benefits during the first
few years, it is important that an appropfiate planning horizon for
the program be adopted and all costs and benefits projected over this
planning horizon.

The correct approach for handling this problem is to estimate
cash flows on a year-by-year basis over the planning horizon. These
cash flows are then discounted to provide either an equivalent present
worth of the system, an annualized benefit, or other méasure of attrac-
.-tiveness such as a rate of return or benefit-cost ratio. The length of
the planning horizon can significantly affect the perceived economic
attractiveness of the proposal when any of these measures are usedf
These ‘issues are discussed in further detail in Appendix C. '

. 5.6 Net Revenues to State and Local Governments

Apart from the specific impacts on the special groups discussed
above, a critical concern for local government is with the net revenue
or cost-revenue implications of the system. The following presents
information abstracted from various studies that may be useful in develop-
ing arguments for or against administrative adjudication in other jurisf

dictions.

New York: The following cost implications of the New York
system were reported in the LEAA report on administrative adjudication:*

*Administrative Adjudication Bureau of the New York State Departmeqt
of Motor Vehicles — An Exemplary Project, U.S. Department of Justice,
Law Enforcement Administration, p. 22 ff.
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Although it is difficult to quantify all benefits and
costs of the AAB's operation, and to compare them with
the corresponding pre-AAB benefits and costs, sufficient
data are available to permit some analysis.

. There are three major areas in which cost savings and

other benefits have accrued as a result of AAB. For two

of these — criminal courts and police — it is difficult to
obtain quantitative information. However, it is generally
agreed that with the AAB the amount of time that police
officers spend in courts on traffic-related matters has been
substantially reduced. Similarly, the AAB has helped to
improve the operation of the criminal court system by
removing non-criminal traffic cases from its jurisdiction.
Such reductions can reasonably be expected to lead to lower
costs for police and court services, or increased services
in other areas, or a combination of these effects.

~ The third major area in which cost savings and other bene-
fits have accrued is in the actual operation of the AAB.
Although pre-AAB cost and revenue figures are not available,
the AAB has reportedly increased overall revenues 25%, while
reducing operating costs when compared with the prior court
‘'system. This is partly due to the greater number of summonses
being issued, reductions in the number of summonses ignored,
and a consequent increase in numbers of motorists adjudicated.
It is also due to increasing efficiency in the operation of
the adjudication systems, which is largely a result of the
AAB's sophisticated computer processing system. Since AAB
began, there are sufficient statistics to demonstrate that
the initial investment was certainly justified in terms of
its associated receipts and expenses. _ '
The net difference between receipts and expenses is distributed
among the three participating cities, on the basis of the
revenues received from each and the differing costs involved

in providing services to each.

A financial summary for the first few years of operation is
shown in the following charts. It shows wide variations
across cities and over time in the average expenses of pro-
cessing a summons. However, for New York City this figure
has decreased every fiscal year — from a high of $7.21 in

its first year to $4.38 in the year that ended March 31, 1975.
This represents a reduction of 33%, which would be even
greater if an allowance were made for the effects of infla-
tion during the five-year period. '
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@ EXHIBIT 5-3

Total New York System Expenses and Receipts

. RECEIPTS
. . - AND
| p| EYPENSES
. | T BY FISCAL YEAR
e 10 .
: 2 R wgcfu?.;q’émcs
) s_‘ v
o
5
s -t
e .
£ e
a
¥4
. -
2]
. ° N |
® % - -
i 21
s -y
N
. 2"
. B
& 6 ‘ |
Jd wro w9l 1972 1973 1974
o
Source: Administrative Adjudication Bureau of the New York State
Department of Motor Vehicles, U.S. Department of Justice,
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EXHIBIT 5-4

Cost Per. Summons in New York System*

81-§

-
+«Available Cost per
Summonses Receirts Expenses for Dastribution Sumgmons
NEW YORK CITY
1970-71 408, 306 2,398,.372.66) 3,264.625.70) »* - T.210e
1971-72 629,6€5 5,025,312.66) 4,228,218.50) - - 6.72
1972-73 569,910 5,534,376.89) 3,753,907.71) 1,711,410.3¢ - 6.59
1973-74 646,723 7,463,875.91 3,819,387.07 3,644,488.84 5.91
1974-75 937,611 10,966,871.40 4,108,913.52 6,857,957.88 4.38
- 3 .
Cum. Total: 3,192,215 31,388,909.52 19,175,052.50 12,213,857.02
BUFFALO
1972-73 11,875 140,890.00 56,064.137 84,825.63 4.72
1973-14 61,201 1,106,539.50 ,405,465.93 601,073.57 6.63
1974-75 55,162 852,804.00 369,736. 34 483,067.66 - 6.70
Cum. Total: 128,238 2,000,233.50 831, 266.64 1,168,966.86
ROCHESTER
1972-73 2,279 9,618.99 24,172.43 -— 10.61
1973-74 31,973 462,580.00 318,536.02 129,490.54 9.96
1974-75 28,858 459,200.00 _293,184.79 166,015.21 10.16
Cum. Total : 63,110 931,398.99 635,893.24 295,505.75
TOTAL: ALL .
OFFI1ICES 3,383,562 34,320,542.01 20,642,212.38 13,678,329.63

* 1974-75 expernses estimated, summonses and receipts actual.
** Includes $320,508.01 of Start-up Expense and $2,944,117.69 of Operating Expenses. Only
Operating Expenses were used in clacylating Costs per Sumsons.

*Source: Administrative Adjudication Eureéu of the New York State Department of Motor
- Vehicles, U.S. Department of.Justice, p. 24.




In the other cities the cost per summons is higher and the
trend to Tower costs is not so clear. As caseload levels
~increase and AAB operations in these cities are refined,
;t ;s expected that their cost per summons figures will
ecline.

The computerized data processing system employed by the
Bureau has been largely responsible for the increased
efficiency. It has eliminated personnel who would other-
wise have been required for handling paper, verifying
data, and statistical updating. It has removed the need
for excessive office space for dead files and provided
checks and balances throughout the adjudication process,
thereby eliminating many costly- mistakes.
Start-up expenses were about 10% of the first-year cost in
New York, and about one-third of this amount was for staff expenses and
one-third for equipment (primarily visual display units), with the

remainder for travel, space rental, telephone, and indirect costs.

California: In the California feasibility study, benefits
to state and local governments were categorized in two ways: (1)
realizable dollar savings, and (2)_the economic. value of improved
service levels. )

Benefits, disbenefits, and costs were'aggregated into.the
following six categories:

¢ deferred creation of municipal court departments; -
® savings associated with court clerical personnel;
o law enforcemenf agency benefits;

® prosecutor work load;

® increased. revenues due to detection of recidivists
and other factors;

o reduced reimbursement for driver training programs;

e system installation and operating costs in the California
Department of Motor Vehicles.

The following charts show the results of estimates made
for California.
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EXHIBIT 5-5

California Feasibility Study

) Syﬁqpsls of Benefits and Costs
to Governmental Entities in 1976 Dollars
at Time of Statewide Operation

Catsooxy Realizable $ Economic Value of Costs
Savings . Increased Service
2avines Level

Deferred Creation $4.1 million per year $650,000 during

of Municipal Court ($3.6 million during Phase III only.

Departments Phase IIX) )

Nonjudicial person-

$10.8 millior ﬁér year dur- Average of $3.3 dur-
irnqg first full year of opera-| ing Phase III and

Ager.ies

nel in Municipal ' cgon.increasing to over 516 first five years of

Court million afrer 12 years ($}JN.9{ Pnase 1IV. Hone there-
million during Phase IXI) after.

Law Enforcement $220,000 per year : $550,000 per year

Ptosecdtor work-
load

Incrcased havenue
Due to ia:tection of
" Recidivists, Etc.

$2.5 million pver vear

keduced reimburse-
ment for driver train-
ing by local and state

$4.0 million per year

govarnment

] - . - $11.8 mil. per yr. during’
Administrative Adjudica . 1st full yr. of cpreratior;.
tion System Operation by $14.4 mil. during 2 vr
oMV tart up; $3.4 mil. 1ian

initial systen design &
ilot prograa over 34
£S.

Source: Administrative Adjudication pf'Traffic Offenses in California, Vol. 1, p. 135,
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EXHIBIT 5-6

Comparison of Cost and Benefit by Year of Operation for California System
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Overall, the study concluded that by deferred creation of
new municipal court departments, through reduced workioad for non-
judicial personnel in the municipal courts, and through the reduction
of workload in other areas, the proposed administrative adjudication
system has the potential for allowing actual dollar savings of about
$19 million during its first full year of statewide operation in 1982.
In addition, the equivalent of approximately $4 million per year may be
realized in increased service levels, rather than dollar savings, during
the first few years of statewide system operation.

By reduction of scofflaws and increased probability of
detection of multiple offenders, somewhere in the neighborhood of $2 to
$3 million in additional revenue may be generated.

The net cost of operating the system through the Department
of Motor Vehicles was estimated to be $11.8 million in the first full
year of operation, after approximately $4.4 million in the initial
start-up costs. Costs were estimated at approximately 24% of current
revenue generated from infractions, or approximately $3.50 per infraction
conviction. ' (

From an overall system sténdpoint, administrative adjudication
appeared to be economically attractive to state and local governments in
California, since likely overall system savings exceed likely costs.

There was a problem, however, which was not resolved during
the feasibility study. If the operation of the system was financed by
deducting a fixed 24% from the total revenues collected and returning
~the remainder to local government, some counties and cities could be
adversely affected. The reason for this was that while realizable dollar
savings plus increased revenue to local government should exceed opekat- ,
ing costs from the standpoint of the state as a whole, some counties and
cities might not be able to realize sufficient savings to overcome a
24% revenue loss.
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Moreover, the average current fine varied from county to
county, and if the administrative adjudication system used a fixed
statewide monetary sanction schedule, revenue collected by the proposed
system would exceed current levels in some counties and would be less
in others. '

Accordingly, it was 1ikely that at least a few cities and
counties could be adversely affected by an administrative adjudication
system which applied a uniform statewide sanction schedule, and was
financed by removing a fixed percentage of revenues collected.

It was possible to conceive of a revenue distribution System
that would audit local governmental savings and variances in sanction
revenues to ensure that no county incurred a net loss. It was clear,
however, that any such system would be extremely complex and probably
not practical to imb]ement over any extended period of time.

- During the California feasibility study, the effect of having
eliminated warrants on 1oca1.governmenfa1 revenue was also explored and
provides a good example of the need to be sensitive to subtle incremental
costs and benefits of the system.

Under the proposed administrative adjudication system, local
government would not collect those additional revenues resulting from
~ fines levied on infraction violators arrested on warrants for failure
to appear. The estimated reduction in revenue to local governments was
approximately $2 million per year.

However, the net impact of this loss of revenue must be
balanced against the costs of collecting this revenue.

The average incremental revenue generated due to warrants
was approximately $25 per person arrested. It is 1ikely that the cost -
of arrest, transportation, booking, and incarceration is in excess of
$25. Accordingly, the reduction in revenues would be balanced by
reduced law enforcement agency costs.



The Seattle SAFE Project: It was estimated that the cost
to process a case in the Seattle SAFE project was $13.22. Comparable
costs were $40.00 for a formal court trial and $9.00 when the defendant
entered a plea and paid a fine by mail. An estimate of the revenue-cost -
implications of extending the system to a statewide level of operation

was not made.

The Rhode Island SAFE Project: It was reported that,

"Cost comparisons with the District Court disposition of

traffic cases were difficult to make because of limited

data. At a gross level, the average court cost of disposing

of a case regardless of type was at least $19.56. The AAD

hearing cost of $16.82 is cost competitive in this compari-

son."*

The analyst must keep in mind that estimating unit case
processing costs for traffic offenses may not satisfy the information
needs of local government and, in themselves, say little about the over-

all revenue-expenditure impact on Tocal government.

Even though it is shown that unit case processing costs are
less under administrative adjudication, there will be no realizable
dollar savings to local government unless there is an actual reduct{on,
now or-in the future, in expenditures. Since actual reductions in '
numbers of judges, police, and court clerical personnel will be unlikely
in many jurisdictions, it is necessary to address the potentia]lfor
deferred creation of new positions in these areas in order to justify
the system. '

5.7 . Traffic Safety

At the preseht time, the analyst has 1fmited options for
estimating the traffic safety benefits of administrative adjudication.

*State of Rhode Island SAFE Project, National Highway Traffic Safety
Administration, October, 1976, p. v.
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In order to argue for improved traffic safety benefits from
administrative adjudication, it is necessary to argue that an improved
system for the treatment or rehabilitation of traffic offenders, as a
préctica] matter, can best be accomplished under the administrative
system. The reason for this is that to date there is no empirical
data that show that the system of adjudication, per se, influences
recidivism or the frequency of occurrence of accidents.

On the other hand, there is a very substantial body of
literature describing the relative effectiveness of different treat-
ments or rehabilitation approaches for traffic offenders. There is
also a consensus that traditional methods of adjudication are not
suited to improving traffic safety.

Accordingly, the analyst has the following options:

(1) Argue that the proposed system of adjudication contains
features that have been shown (based on the literature) to reduce
recidivism or accident frequency and that these features are unique to
‘the proposed system. It méy then be aﬁgued that the implementation of
the system will reduce recidivism and/or accident frequency although
estimating the degree of reduction will be illusive.

(2) Use the argument that the system of adjudication, per se,
does not affect recidivism or accident frequency, and therefore, while
it may be difficult to project incremental traffic safety benefits over
the traditional adjudication system, there can be no disbenefits.

In the first line of argument, the analyst must show that from
the standpoint of cost, judicial interest, or the feasibility of procedural
changes, it is either extremely costly or otherwise unattractive to accom-
plish the same traffic offender treatments in the traditional adjudication
system. A feasibility study which claimed traffic safety benefits for
administrative adjudication while ignoring the feasibility of achieving
similar benefits in the traditional system would certainly be open to
attack.
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When the second line of argument is pursued, traffic safety
benefits are essentially removed from consideration. This approach would,
however, raise problems with the development of a traffic safety sancfion
model. From a legal perspective, the sanction model should serve to
reduce the likelihood of subsequent traffic offenses. If the sanction
model does not deter recidivism (or reduce accidents) its use may be
‘challénged.

The remainder of this section provides information that will
be helpful in developing arguments related to traffic safety benefits,
including a discussion of the features of a sanction plan that is in
consonance with improved traffic offender treatment.

Findings on the Effectiveness of Traditional Adjudication

- Methods: The potential value of administrative adjudication as a
traffic safety countermeasure was analyzed by a special ad hoc task
force appointed by the National Highway Safety Advisory Committee.* The
committee reviewed, over a three-month period in 1973, the present
~traditional judicial adjudication of traffic vielations; innovations

in New York, Florida, Virginia, and California; available written materiaTs;

and findings of other commissions studying preseht United States mefhoqs'
of traffic adjudication. Their findings and recommendations include the
following:

e Traffic offense adjudication under the traditional
traffic law system is reasonably adequate in the
determination of guilt. However, traffic case pro-
cessing is beset by many problems and has proved to
be less than ideal in contributing to improvements in
traffic safety.

e Traffic offense adjudication as presently constituted
has made little demonstrable contributions toward new-
1y formed societal goals of the promotion of traffic
safety and the improvement of driver behavior. It
is not an adequate subsystem or traffic Taw system
component. It has had little measurable effect in
deterring initial or subsequent traffic violations
by offenders or other drivers. As such, traditional
criminal court traffic case processing is inadequate
and ineffective.

* - .
Final Report of the Ad Hoc Task Force on Adjudication, U.S. Department
of Transportation, NHTSA, 1973.
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PY e Traffic offense adjudication is a key component of

- the traffic law system. The promotion of traffic
safety depends on adjudication's effectiveness within
the system. Traditional traffic case processing does
not sufficiently emphasize both selective adjudication
and the goal of highway safety and driver improvement
through retraining and rehabilitation.

_ o A1l traffic offenses do not have the same degree of
’ . severity or potential severity; thus, all offenses
should not command the same degree of criminal pro-
) cessing and sanction time and resources. Traffic case
® adjudication inadequately differentiates between the
problem driver and the average traffic offender.

To achieve integrated-traffic 1aw-system components that
combine traffic adjudication with traffic safety and improved driver
® behavior, the Ad Hoc Task Force recommended a new approach to traffic
case processing which contained the following basic features.
o Adjudicate lower-risk category of traffic infrac-

tions by simplified and informal judicial, quasi-
judicial or para-judicial procedures.

@
e Continue to process high-risk traffic offenses
criminally.
e Eliminate incarceration as a traffic infraction
® sanction.

e Give priority to identifying problem drivers,
assigning them to treatment and monitoring the
results.

e Create an adequate electronic data processing system
® to serve police, law enforcement, driver licensing
: and traffic adjudication; especially for the purpose
~ of identifying the problem driver.
The Ad Hoc Task Force also suggested that the traffic adjudi-f
o ~cation task be broadened to include the goals of both adjudication and the
promotion of highway safety; that all but the most serious traffic
offenses should be reclassified "Traffic Infractions"; that a more simpli-
fied, informal, and administrative type of procedure for traffic infrac-

o tion adjudication and sanctioning should be adopted; and that highway
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safety be improved by better identification and treatment of problem
drivers. ‘

The Ad Hoc Task Force concluded that adoption of their
recommendations would result in a more ideal traffic law system that
would advance highway safety through traffic offense adjudication. The
recommehded procedures were believed to offer a higher probability of
reducing accidents than the traditional court system. These recommenda-~
tions are reflected to a large degree in the models of administrative
adjudication developed in New York, Rhode Island, and California.

A Traffic Safétx,Oriented Adjudication and Sanction Model:
The relationship between adjudication and traffic safety is based in
large part on the hearing environment and the sanctions used. The model
developed as part of the California feasibility study is illustrative of
an attempt to create an administrative adjudication system which is per-
suasive as to likely traffic safety benefits.

A sanction and treatment sequence was proposed that would

~ vary according to the sevérity of the offense and/or the cumulative
number of violations the motorist had incurred in a specific pefioq
of time. The intermediate objective of the sanétion is to discourage
repetition of violations and encourage better driving practices. The
end objective is, of course, reduced traffic accidents.

Since scientific knowledge of what constitutes an optimally
effective traffic violator sanction system is limited, the value of
any current model must be considered tentative. Nevertheless, rational
judgment coupled with trends in empirical research, result in certain
characteristics of a "model" driver improvement sanction program.

The driver improvement sanction model should sequentiaily
proceed from inexpensive treatments for the minimal violator to more .
expensive and detailed treatment for the advanced violator. '

In addition to the common sense attractiveness of a gradu-
ated approach, the following advantages deserve mention: (1) the
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model results in a large number of drivers being treated thereby maxi-
L mizing the net potential impact‘of driver improvement on accidents; (2)
the unit cost of treatment tends to be proportional to the severity of
the driver's record; (3) since most drivers do not recidivate to ad-
vanced records, even when untreated, the use of minimal treatments at
® lower point counts results in a more attractive cost-benefit relation-
ship;-(4) there is no persuésive evidence that expensive treatments
are more effective than less expensive treatments; and (5) the model
combines sanctions presently used by the courts with those used by

o driver licensing agencies.
EXHIBIT 5-7
® Monetary Sanction and Traffic Safety
' | ‘ _ Treatment Schedule**
Niver Record ,
Point Count Pines (Average) - ) Treatment
® Prior 12 Speed~- . I/L'. Educa- | Contingency| Suspen-| Revo- |Appear- .
Months ing Other tion | Contractin sion cation ance T
0 20 {15 |[® s . No Ko o | M
b 24 18 No No- dNo No No No
2 30 22.50] Yes No No . Ko No Yes
o 3 3?7 27.75] No Yes No No No Yes
4 45 | 33.75| do ¥o Yes ¥o No | Yes
s 4 40.50] ¥o No No Yes ' No Yes
K ol 54 40.50 | No No No No Yes Yes
@
*Warning Letter
**Source: California Feasibility Study
o Under the model, shown in Exhibit 5-7, a driver improvement .
' treatment would be triggered by the accumulation of points on the
driver's record. A point is defined as any moving traffic violation
or accident.
®
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Based on the driver's prior record, this model includes a recommended-
fine and the driver improvement treatment for use by the heéring
officer. It is important to recognize that the fine and treatment
components are not "either/or" alternatives. In other words, violators
would be subject to both the fine and the treatment component indi-
cated at each level of the model.

One potential problem with the use of traditional monetary
sanctions under administrative adjudication relates to their effective-
ness. Fines in a judicial setting may be viewed as punishment; in
an administrative setting the objective 1s'traffic-safety oriented,
i.e., reducing recidivism or accidents. Administrators may eventually
be faced with the challenges to monetary sanction models if they cannot
demonstrate improvements in driving performance.

Traffic Safety Results from Recent Programs: The New York
administrative adjudication system was not designed to implement new
traffic safety treatment systems and no improvement in traffic safety
can be attributed to the system.

The most recent results from the Seattle SAFE project indi-
cate that offenders processed by the magistrate hearing method have
significantly increased times to the next violation or the next
accident.

MEAN TIME IN DAYS TO OCCURRENCE OF
A NEW OFFENSE OR ACCIDENT*

. Procedure Violations Accidents
Formal Court 125 days 141 days
Magistrate 150 days 184 days

*Source: Report on Administrative Adjudication of Traffic Offenses,
NHTSA, July, 1971. -
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APPENDIX A
Appendix A provides three exhibits which show how features

of administrative adjudication systems can be illustrated. This is
followed by a public information publication used in California.
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DECISION MAKING -

APPENDIX A (Continued)

EXHIBIT A-1

California Administrative Adjudication Process¥* - ‘

EXIm

FTAA, FTA, FTC

SANCTION REVIEW PROCESS
A A

FTA - Failure to Appear

lg (+5} | Worning+Actien
o

Notice
14 (+5) | Action Tekes
Deys | Licsase Susp.

FTC - Failare o Comply

Thevdiagram above was used in briefings for special interest groups during the

California feasibility study.

ance, Decision Making, Sanction,.and Review.

*Source:

Administrative Adjudication o

The overall system was divided into Notice Issu-

p. 36.

£ Traffic Offenses in California, Vol. I,

ISSUANCE EXr X £xir
Accusation Mt Soncri
Moiorist Denies Accusotion 5%:13’5 ?trzglicd i
Admission with _Explanation °
' Mr/kmt;nll’mss .
- —,
ANSWER RECORD SUMMARY CONFRONTATION SANCTION AODMINISTRATIVE JUDICIAL

NO;I'ICE REVIEW HEARING HEARING APPEAL REVIEW
Uniferm Notice To Appear By Mail EDP ‘Raview Failure to Appear Failure 1o Appear . Record Updats '
Offanse Charged In Person (See FTA} SeeFTA) Failure % Comply
Unilorm  Sanction Fail to Answer (See FTC)

) ‘ Accusotion Record Review For
::‘";m"‘" 8 (Sea FTAR) Prior Qutstanding

] rance '

. {after decision)
ORICINAL/COPY DECISIO!
satvo ADWISSION o st ACCUSATION : | seaision wn'::.n'
G OFFICE ACCEPTED | SUSTAINED APPEALED
w J J |
foivey o '
ol e
min " . .
e “ Fetosper Misssmeorss Admission Accepred FTAA - Failure fo Answer Accusation
Hotice of Koeting ; .
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APPENDIX A (Continued)
EXHIBIT A-2

Elements of the Traffic Offense Adjudication Process*

Diagrams of this nature provide a simple but effective means of
illustrating the proposed system and contrasting it with the
current system or other alternatives. <

*Source: New York State Bureau of Motor Vehicles Administrative

Adjudication Bureau, LEA, p. 9.
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This diagram was used
to design the options
open to the defendant
resulting from actions
by the administrative
agency. During the
course of the analysis,
numbers of persons
flowing through each of
the paths were estimated
in order to assess ‘
benefits and costs.

*Source: Administrative

Adjudication of Traffic.

Offenses in California,
Vol. 1, p. 37.

APPENDIX A (Continued)
EXHIBIT A-3

 The Administrative Adjudication Process*

Summary of Major Options and Actions

ACCUSATIOM

=

.- ADMINISTRATIVE FEE AND/OR
LICENSE SUSPENSION FOR
SCOFFLAN®

ROTORIST COMMITS
TRFFIC VIOLATION
rec wllca nisar
T T —
16N0RE IFORRALLY ISSUE A mOTICE
THE VARN THE TO APPEAR
SITUATION MOTORIST To e ﬂm
= —_—
FOR TRAFFIC INFRACTIONS
OTHER THAN LOCAL PARKING VIOLATIONS i
FOR TRAFFIC MISDEMEANORS AND FELONIES
THE WOTICE TO APPEAR INSTRUCTS
THE MOTORIST KS 10 THE TIRE. %o:?gcsromnmm
TATE AID PLACE GF AoTcR TO APPEAR BEFORE A CRIMINAL
THE ADRIKISTRATIVE HEARING . ’
=
OPTIONS OPEN
T ™
NOTORISY
R
AT B ADIT VIOLATION DENY vmtnon AN
VIOLATION T PN VIO REQUEST A FAIL TO ARSUER
[ EXPLAMATEON o congeratiey  CONFRONTATION HEARING
PAY MONETARY SANCTION . _ ACCUSATION SUSTAINED
o BOTH THE PEACE OFFICER
DIV CONPUTER EXAMINES MOTORIST'S €— — — — — — — — — —J AND THE MOTORIST ARE
RECORD T0 DETERMINE ACCEPTABILITY - ONLY MOTORIST  peoigeD T0 BE PRESENT
WEED BE PRESENT AT THE CONFRONTATION
| HEARING
Y | »
- TF PERSOMAL APPEARANCE - IF PERSOMAL HEARING IS HELD
IS W07 MERUIRED, A IS REQUIRED, R 09 0% BEFURE. DATE
- IF AOTORIST 1S NOT A - IF MOTORIST IS A SPECIFIED 0N THE
PERSISTENT VIOLATOR, AND PERSISTENT VIOLATOR, AMD/OR v NOTICE 70 APPEAR CGFFICER FAELS TO APPEAR,
- IF MOTORIST iS NOT - IF MOTORIST IS A SCOFFLAY® « « COMPLAINT WILL BE
A SCOFFLAN® A AVISENENT DISMISSED
ANSHER 1§ RESECTED PROCESS

MONETARY SANCTION ACCEPTED

MOTORIST*S RECORD 1S UPDATED

MONETARY SANCTION IS RETAINED MOTORIST ALLONED TO
CHANGE

PLEA

ROTCRIST IS WOTIFIED TO

APPEAR FOR ADVISORY PROCESS To OFFER DEFENSE

SUPMARY HEARING 1S
HELD ON OR BEFORE
DATE SPECIFIED ON
N . MOTICE TO APPEAR

MOTORIST IS PERMITIED

DISMISS ACCUSATION
TO OFFER AN EXPLANATION )

ACCUSATION SUSTAINED |

MOTCRIST 1S PERMITTED

HEARING OFF ICER DETERMINES
WHETHER TO SUSTAIN OR

BOTH THE MOTORIST
AND THE OFF{CER
APPEAR AT APPOINTED
TIME, HEARING IS
CONDUCTED

MOTOR{ST FAILIS TO APPERR,

- ACCUSATION SUSTAIMED
- ADMINISTRATIVE FEE AND/OR
LICENSE SUSPENSION FOR
S

THE CITING OFFICER PRESENTS  Oronrs) w;g“
THE CASE FOR THE STATE.

HE MAY BE EXAMINED BY THE
HEARING OFFICER AND CROSS-
EXMINED BY THE MOTORIST
OR THE WOTORIST*S COUNSEL.

il

THE MOTORIST THEN TESTIFiES
AND PAY BE QUESTIONED BY .
HEARING OFFICER
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. WHATIS
ADMINISTRATIVE  ADJUDICATION
OF TRAFFIC INFRACTIONS?

s

NON - MOVING ' MOVING IiNFRACTIONS HlSDEMEAQ;OR FELONY
Py g

g T
SR
> y 4 .

N MELUDING vEM now Dt
INCLUDING SPEEDING , INPROPER DR, WLt IO (ATE
L\I!::u Lszns::LE:EngLT:'nou, . AECKLESS DRIvING DRVING 86 TEE

1AN SUSPENSION LEaven; THE STENE
VIOLATIONS. . 0F Tue IL(.I'o(uY

June 1977
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APPENDIX A (Continued)

The State of California is investigating various possibilities for improving the judicial system’s -

ability to deal effectively with complex criminal and civil matters. One of the possible
approaches would move the processing and adjudication of traffic cases (infractions) from the
court system to administrative hearing offices.

This booklet descriBes how the “administrative adjudication” system would work and tells
about the proposed pilot project which would be designed to thoroughly evaluate the system.

;i "'on\ pilot project should

Thomas J. Novi, Director

Administrative Adjudication Project

Department of Motor Vehicles ‘
- 2418 Firat Avenue

Sacramento, CA 95819
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APPENDIX A (Continued)

@
e ‘ ‘ BACKGROUND -
Ower the last thirty years, increased motor.vehicle travel has resuited in a steadily increasing

- number of traffic accidents. At the same time, traffic safety laws designed to reduce accidents

Bave been enacted and enforced throughout the state. As a result, California courts now process -
over four million citatiohs per year for moving traffic violations.
@ There has been increasing
ooncern in the past few years
about the efficiency of the
eourts in handling this large
wolume of citations. Studies of
the traffic court system have
P found a number of problems
’ which cannot easily be
solved:
©® The large number of traffic
citations crowds the courts,
taking up time which could
] . better be spent on more
serious crimes.
® Adjudication of hafﬁc
citations in the courts is
very expensive. ,
® ® Fines and penalties for traffic violations are often not aimed at improving traffic safety.
® The courts have incomplete driver records and therefore often apply the same sanctions toa
good driver as toa driver who has had many citations and/or accidents.
® Court procedures and sanctions vary from court to court, so that two persons committing the
® 3 same violation in different counties may receive greatly different sanctions.

" Because of these and other problems, the State Legislature is investigating various kinds of
court reform. One of the most promising alternatives is the “administrative adjudication”
aystem. This system would be implemented in municipal court districts, which are in urban

- areas where the problems of court congestion and traffic safety are most severe.

®
®
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APPENDIX A (Continued)

WHAT IS ADMINISTRATIVE ADJUDICATION?

Administrative adjudication of traffic infractions is an approach to traffic court reform which

. would move adjudication and sanctioning of traffic infractions from the municipal courts to a
new State department called the Administrative Adjudication Board. This Board would have
responsibility for promulgating rules and regulations for conducting traffic infraction
hearings, and would hear appeals from the decisions of hearing officers. '

The Administrative Adjudication Board, through an appointed Executive Director, would
appoint hearing officers, provide facilities, and establish regulations for traffic infraction
processing, hearings, and sanctioning including license suspensions and revocations. Hearings
conducted under the administrative adjudication system would be informal, with the objective
of increasing traffic safety rather than of punishing a law breaker. The hearing officer would
not need to be a lawyer or a judge, but would have legal training in criminal, administrative, and
constitutional law, knowledge of the rules of evidence, and training in the field of traffic safety.

If a person did not agree with the finding of the hearing officer, or felt that his rights had been
violated. or that the sanction was too severe, appeal could be made to the Administrative
Adjudication Board, and from there to the Superipr Courts o

IS ADMINISTRATIVE ADJUDICATION REALLY BETTER? -

Administrative adjudication
of traffic infractions began i:
. New York Ci... ibout m

years ago. The sysiwm proveu
so successful that the cities of
Buffalo and Rochester asked
that they be allowed to
participate. New York's
success has caused most of
the state of Rhode Island to
convert to administrative
adjudication. Both the
Federal Department of
Justice and the National
Highway Traffic Safety
Administration strongly
support administrative ,
adjudication because of its potential for improving traffic safety and for relieving congestion in
the courts.
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APPENDIX_A (Continued) o

¢

In 1975, the Califor: .4 Logislature requested that the Department of Motor Vehicles conduct a

feagibility study to investigate the potential impact of administrative adjudication in
California. The feasibility study, conducted in cooperation with an advisory committee
composed of judges, court personnel, lawyers, and other interested parties, was submitted to the .
legislature in April, 1976. The feasibility study concluded that administrative adjudication
would have a number of advantages, including: ‘ :

® Decreased Costs—Hearing officer salaries would be less than that of judges, fewer personnel
would be needed, state and local law enforcement officers would make fewer court
appearances, and administration of the system would be more efficient due to use of
computer technology.

® Increased Revenue—Multiple offenders would be more accurately detected and would receive
higher fines. ¢

¢ Uniform Procedures and Sanction Schedules—The Administrative Adjudication Board
would establish uniform rules and regulations and a sanction guide which would be followed
in all hearing offices, eliminating many inconsistencies which exist in the court system.

® Reduced Congestion in the .Courf.szembving traffic - infraction processing and
adjudication from the municipal courts would allow these courts more time to deal with

serious crimes. :

® Better Driver Records—The computerized, *“‘on-line” driver record system would aliow
better identification and control of negligent drivers.

® Traffic Safety Emphasis—The administrative adjudication system would emphagize
sanctions and treatments aimed at improving driver behavior, rather than punishment of
violators. -

- ® Increased Public Convenience—The majority of hearings would be held at a time chosen by

the cited person, and hearings could be held at any hearing office, so long as the citing officer
was not required to appear.
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Driver record is updated previous nofices :
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r
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APPENDIX A (Continued)

HOW WOULD ADMINISTRATIVE ADJUDICATION WORK?
A CASE HISTORY

Mary K. was driving down Holt Avenue one evening when a bus making a lane change cut her
off and nearly forced her into a parked car. She was so upset by her near accident that she ran
through a red light a couple of blocks up the street.

A police officer saw Mary run the red light and pulled her over to theside of the road. The officer
gave Mary a notice to appear which described the violation and stated that she had the right to
request an administrative hearing. The notice also gave the date (14 or more days after the
incident) on which Mary could appear for a hearing if she wanted to have the officer present at
the hearing.

The notice to appear described the five options Mary had for responding to the notice:
o Mary could plead guilty.
® She could plead guilty with an explanation of the circumstances.
® She ebuld plead ‘;no contest”.

® She could plead innocent and have a hearing with the citing officer present (a
“confrontation” hearing). -

o She could plead innocent And have a summary hearing at which the officer need not be
present. ’

Mary decided that she would
plead guilty, so within 14 days
she mailed in her notice to

appear along with the
payment which was indicated
on the back of the notice.

Once her payment was
received, Mary’s driver record
was updated and checked for
previous citations. If she had
had too many prior citations
or some other problem with
her record, she would have
been required to go to a hearing office for a hearing, where the hearing officer would consider all
the facts and decide on the proper sanction.
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APPENDIX A (Continued)

Mary Pleads Guilty With an Explanation

Mary thought that her near
accident deserved some
congideration when her fine
was being set, 8o she decided
that she wanted to explain the
situation to the hearing
. officer at a summary hearing.
She appeared at the hearing
office at the time of her own
choice (within 14 days of
receiving the notice) and had
her summary hearing at that
time.

Vo
&eanng Officer

At the hearing, the hearing officer listened to Mary's explanation and checked her prior record.

The hearing officer then set the appropriate sanction considering the circumstances, staying
within guidelines established by the Administrative Adjudication Board. Mary accepted the
decision and her driving record was immediately updated through a computer hook-up to the
statewide record system. If Mary had thought tlie decision of the hearing officer was unfair, she
could have appealed to the Administrative Adjudication Board, and from there to the Superior
Court. .

Mary Pleads “No Contest”

Mary decided that she didn’t want to admit or deny that she committed the infraction, but would
just pay the sanction. She mailed her notice to appear in to the hearing office with the “no
contest” box checked on the notice. Her response was processed just as it would have been if she
had plead guilty, but her answer could not be used as an admission of guilt in any future
criminal or civil court actions.
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APPENDIX A (Continued)

Mary Pleads Not Guilty and Asks for a Confrontation Hearing

Mary thought that the light
had still been yellow when she
went through the inter-
section, 8o she decided that
she would plead not guilty
and that she wanted to have
the traffic officer present at
*he hearing. She mailed in her
otice to appear within 14
tays, stating that she wanted
.0 have a confrontation
hearing.

The hearing took place on the
date which the police officer
had written on the notice to
appear. The officer and Mary
each told their side of the story under oath, and Mary was allowed to question the officer, who
was also allowed to question her if he wished. Mary could have had an attorney represent her
if she had wanted to, but the hearing was conducted in a very informal, relaxed manner. As
a result, Mary decided that she could get a fair hearing without legal aid.

The hearing officer asked both-Mary and the policeofficer for further details of the incident, and
finally decided that Mary had in fact run the red light. After the decision, the hearing officer
looked up Mary’s driving record using his computer terminal. It turned out that Mary had no
prior violatione. On the basis of Mary's prior record and the statements of Mary and the officer,
the hearing officer set a monetary sanction within the guidelines established by the

. Administrative Adjudication Board. He could also have sent her to traffic school or even
suspended her license if her record was extremely poor.

Mary accepted the decision and paid her sanction, but she could have appealed to the
Administrative Adjudication Board by paying a ten dollar fee. If the Board found in Mary's
favor, any fees or sanctions which had been paid would be refunded. If the Board found against
Mary, she could appeal to Superiar Court.

Mary Pleads Not Guilty and Requests a Summary Hearing

Mary decided that she would plead not guilty, but that she didn’t need to question the police
officer who gave her the ticket. She went to a hearing office within fourteen days and had a
summary hearing at that time. ’

At the hearing, the information on the notice to appear was given the same weight as if the

police officer had appeared and testified. Otherwise the hearing officer followed the same
procedures as would have been followed if Mary had requested a confrontation hearing.
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APPENDIX A (Continued)

THE PILOT PROJECT

Although the administrative adjudication system appears to have a number of potential
advantages, it was decided that a major reform of this type should not be attempted without first
trying it out on a pilot basis.

For this reason a bill has been introduced to the State Legislature (AB—1068 Fazio) which
proposes that a pilot test of administrative adjudication be conducted in Sacramento, Yolo,and
Placer counties. The pilot project would be conducted between January 1, 1979 and July 1, 1984.
Revenues collected would be. distributed to the pilot counties according to the distribution
system already used for revenue from the courts. .

During the pilot, infractions which would have been handled in municipal courts would be
handled by administrative hearing officers selected according to civil service regulations. In
rural areas where justice courts have jurisdiction, infractions would be processed in the same
manner as they are currently processed. There would be an effort to increase communications
between these courts and the Department of Motor Vehicles in checking the driver record. This
ie designed to increase the information a judge has before determining a sanction.

On January 1 of each year during the pilot, a report would be submitted to the Legislature by the
Administrative Adjudication Board which would include the comments of the independent
consultants involved with the evaluation of the pilot study. The evaluation would assist the
Legislature in deciding whether or not to implement administrative adjudication of traffic
infractions statewide. ' '
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APPENDIX B

SEPARATION OF POWERS

One of the more difficult issues to grasp, but one that must
be considered in the design and analysis of an administrative adjudica-
tion system, is that of "separation of powers."

The following excerpts from a paper by Robert Force provide
insights into the separation of power issues in administrative adjudi-
cation. (California Feasibility Study, Vol. II, p. D-112, ff.)

Consideration of administrative adjudication in lieu of the
current judicial process poses several constitutional problems, among
which the separation of powers issue is preeminent. The central issue
is: "Does the doctrine of separation of powers prohibit the administra-
tive adjudication of traffic violations?" This issue is essentially one
of state constitutional law, and since the laws of the 50 states differ
in degree and substance, caution must be exercised in offering any
absolute conclusions. Nevertheless, it has been.concluded that a
statutory scheme can be drafted that would not violate the doctrine
of sepération of powers. This would be a statute which:

(1) complies with the due process requirements for admini-
strative adjudication;

(2) s applicable to minor traffic violations (which com-
prise the bulk of all violations);

(3) s part of a decriminalized approach to traffic vio-
' lations which precludes incarceration as a sanction;

(4) utilizes sanctions that either are fixed by the legis-
lature, are traffic safety oriented, or which are
imposed according to standards established by the
legislature; and

(5) provides for some form of ultimate judicial review.

"Separation of powers" is generally accepted as referring
to the division of government among three departments, and each
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APPENDIX B (Continued)

department is precluded from invading the jurisdiction of another depart-
ment such as by attempting to exercise any of the powers of the otherQ»
It is more difficult to define "adjudication" because that term has
different meanings depending on the context in which it is used. It is
incontrovertible that administrative agencies, on certain occasions,
perform an adjudication function, and the various federal and state
administrative procedure acts provide for specific procedures to be
followed in agency adjudication. Thus adjudication can be viewed as

a decision-making process that follows a particular form and includes
most judicial proceedings as well as proceédings before non-judicial
tribunals that are conducted in a manner similar to judicial proceedings.

Objectives of Separation of Powers Doctrine: Separation of

powers has two pragmatic objectives: (1) fairness for the citizen when

he deals with government or it deals with him; and (2) the diffusion of
governmental power among several branches of government so as to prevent
the concentration of power in any one branch.. In light of recent develop-
ments in the law of "due proceés“ it is suggested that the doctrine of
separation of powers adds little, if anything, to assure fairness to the |
citizen. Due process is applicable to agency adjudications and the'
requirement for an impartial tribunal has been consistently regarded as
an element of due process. Thus, any benefit to the citizen by way of
fairness, which is secured by separation of powers, merely dup]ibates
that which is protected under due process of law.

Decentralization of Power: The second aspect of the doctrine —
decentralization of power — requires a more complex analysis. However,
once the distinction between "judicial power" (in the constitutional
sense) and I"z:\d\]’udicatio'n“ is grasped, it is also clear that administra-
tive adjudication may not violate sepération of powers on this basis

ejther.

The essence of judicial power in the constitutional sense
js the responsibility for making the final determination of the
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constitutionality or legality of legislative and executive action.
[t is the power to say what the law is through interpretation and
construction. It is the establishment of a forum in the judicial
branch to whjch citizens may turn to secure ultimate protection from
arbitrary governmental actions. But, as the late Chief Justice Vanderbilt
of the New Jersey Supreme Court has stated:
"To the extent that the States have resorted to the use
of such administrative tribunals for adjudication, the .
business of the State courts has been substantially reduced,
but not their powers because of the constitutional right
of ‘an individual to secure a review of administrative
determinations through the great prerogative writs or
their modern substitutes even in circumstances where the
legislature may not have provided for review."
Under this view "adjudication" is not "judicial power";
"adjudication" is a function of "judicial power," a manner in which
“judicial power" may be exercised. It does not follow, however, that

this adjudication function is exercised exclusively by the courts.

Other governmental bodies. have consistently resorted to the
adjudication device where it is an appropriate manner for exerciéing
lawfully delegated powers} An administrative adjudication scheme f6r .
handling traffic violations established under appropriate legislative
standards, reserving to the legislature the power to change the rules,
and reserving to the courts the final power to correct administra-
tive errors, provide for uniform interpretation, etc., and would not
appear to invade either the ﬁ]egis1ative" or "judicial" power.

The United States Constitution does not require the states to
adopt separation of powers, yet the doctrine is more strictly adhered
to in the states. Many state constitutions expressly provide for
separation of powers; while in a minority of stateé, the courts have
implied the doctrine, much the same as the federal courts have drawn
the implication from the division of powers among the three branches of
government.
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Administrative adjudication has been permitted in varying
degrees in the states. Some states recognize the appropriaténess in
vesting administrative agencies with judicial powers or with power
to adjudicate. Many courts tolerate agency adjudication only in matters
that can be classified as quasi-judicial. The term "quasi-judicial" often
appears to be merely a label applied to agency adjudication and is
applied in situations where an administrative agency uses a procedure
similar to those used by courts to determine factual issues incidental
to the promotion of specific legislative objectives. Agency action
predicated upon the facts to be determined may involve the exercise of
agency discretion or may, where action is mandated by the 1egis]at0re.
involve little or no discretion. The critical requirement in concluding
that a proceeding is "quasi-judicial" is the 1ink between the agency
adjudication and the promotijon of a particular legislative objective.

Approach to Sanction§: The key to the constitutionality of
administrative adjudication of traffic violations may lie in the approach
to sanctions. Courts have,distinguished'between administratively imposed
sanctions and penal sanctions. Administrative sanctions are not .intended
to be regarded as punishment. Agencies do not try criminal cases and
ordinarily do not impose incarceration as a sanction. Therefore, any
scheme for administrative adjudication of traffic violations would
require that these violations be decriminalized. However, sanctions
other than imprisonment, such as fines, may be imposed by administrative
agencies, although some states require that the precise amount of the
fine be fixed by the legislature and not left to the discretion of the
agency.

The imposition of a sanction by an agency that is tailored
to the direct accomplishment of its objectives will meet with the |
least resistance in the courts. This more readily represents an example
of an agency exercising "quasi-judicial" powers, especially where the
agency exercises broad régu]atory responsibilities in the particular area.
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In the traffic area, sanctions such as compulsory driver education, sus-
pension or revocation of licenses, since they are intended to promote
traffic safety either by improving driver skills or removing highway
menaces, would clearly be acceptable sanctions.

Process Used by Administrative Agency: The legality of agency
adjudication often is dependent on the process followed by the agency.
Criticism of agency adjudication is based not infrequently on claims
that the agency has used unfair procedures. The late Roscoe Pond, former
Dean of the Harvard Law School, criticized agency adjudication as it
compared with judicial proceedings in that only judges are trained to
Took at both sides of a dispute and base their decisions on legal prin-
cipals. Aside from the fact that in the United States we train lawyers —
not judges — and lawyers could be and often are used as administrative
adjudicators, Pond's conception of judicial justice more accurately
reflects practices in serious criminal cases. Minor offenses such as
traffic casés are more often handled in ways that are more characteristic
of administrative practices rather than judicial -procedures. Further-
more, there is no reason why administrative adjudications could not be
subjected to the "record" and “judicia]Ireview“ procedures applicable
in the judicial system. Finally, due process is applicable to agency
adjudication and can be relied on to insure procedural fairness.







APPENDIX C

PLANNING HORIZONS, MEASURING ECONOMIC
ATTRACTIVENESS, AND RELATED ISSUES

‘ The technical approach used in conducting a benefit-cost analy-
sis of administrative adjudication should employ the traditional tech-
niques used for these types of analyses. 1In this sense, there is nothing
un1que about the analysis of administrative adjudication. While a
dlscuss1on of these concepts is beyond the scope of this document, the
following points should be considered:

Incremental Benefits and Costs: By far the most common mis-
take made in benefit-cost analyses, and a mistake that is quite easy to
make when analyzing administrative adjudication, is to fail to identify
the true incremental costs or benefits. For example, if one is attempt-
ing to estimate 'the dollar savings associated with the reduction of a.
certain number of clerical positions in the courts, it is probably
incorrect to use the "average cost per émp]oyee"'as the basis for the
estimated reduction. More likely, this. would be an upper bound on the
cost reduction that could be expected. Unfortunately, examining -
incremental costs can be quite difficult. Where incremental benefits
and costs cannot be identified, sensitivity ana]ys1s should be employed
to examine the effect of the potential error.

Realizable Dollar Savings versus Changes in Service Levels:
Presenting the results of the study may involve distinguishing between
these two types of benefits. For example, if a system of administrative
adjudication is introduced which causes the deferred hiring of judges
and simultaneously frees judge time for backlog reduction or other
functions, there will be both changes in service levels and realizable :
dollar savings. The realizable dollar savings result from the deferral
of salaries while the increased free judge time has no realizable dollar
savings associated with it. However, the freed judge time does have a
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monetary value which can be claimed as a benefit if it is assumed that

the freed judge time is spent in a useful function. From the standpoint
of ‘Tocal governmental entities, however, there must be a clear separation
between those benefits which are realizable in dollars and those which |
result in improved service levels. The latter should be presented‘in

the study findings but cannot be included in the cash flows over the
planning horizon for the project.

Adoption of an Appropriate Planning Horizon: The typical rules
for picking a planning horizon over which benefits and costs are to be
estimated include "to the point beyond which it is impossibie to reason-
ably estimate the benefits and costs," or “to the end of the useful
1ife of the option being examined." In the case of administrative adjudi-
cation, it would probably be unreasonable to adopt a planning horizon of
much less than five years or much greater than 20 years although there
very well may be exceptions. The length of the planning horizon assumed
in the analysis wf]] very significantly affect the perceived economic
attractiveness of the system. Accordingly, some sensitivity analysis
on the length of the planning may be appropriatet |

~ Measures of Attractiveness: The appropriate measures of
attractiveness may include net present benefits, rates of return,
annualized benefits, or benefit-cost ratios. All of these measures
require the discounting of the cash flows (both benefits and costs) over
the planning horizon since the alternatives will have significantly
different cash flow characteristics. The analyst should also keep in
mind that a benefit-cost ratio is a measure of attractiveness relative
to "doing nothing" and as such cannot be used to rank order the
attractiveness of more than two competing alternatives. Failure to
examine the ‘incremental benefits and costs when using the benefit-
cost ratio approach is a very common analytical mistake and one that
can easily be made with regard to administrative adjudication. Since
most decision-making bodies cannot be expected to understand the
concept of "net present benefits" based on the discounting of cash
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flows, perhaps the most preferable way for expressing the results is in
"annualized benefits" followed by “"rate-of-return."”

Use of Sensitivity Analysis: Sensitivity analysis was exten-

sively employed in the California feasibility study for two purposes:
First, it was used to determine to what extent limited study resources
shouTd be applied to each of the many cost or benefit estimation pro-
bTems involved in the study. Where it was found that the issues had
little impact on the "bottom 1iné;“ relatively little resources were
allocated to the issue. Secondly, sensitivity analysis was applied

to the final conclusions as to the economic attractiveness of the
alternatives. This was done by assuming that large errors had been
made in estimating both costs and benefits for most of the important
elements of the study. In this way, for example, it was possible to
show that even if a 50% error had been made in estimating the benefits
derived from clerical personnel changes in the courts, administrative
adjudication was still more attractive than the pkesent system. This
type of analysis not only impfoveS-the'credibility of the study findings
but also shows where special caution must be taken to analyze cdsts_and
benefits during a pilot or demonstration study. |

The exhibit on the following page shows the results of a
sensitivity analysis of certain assumptions made in the California
feasibility study.
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EXHIBIT C-1

Results of Sensitivity Analysis on
California Economic Impacts

‘Benefit Rate .
Assumptions Be;tiaté Cost of Agnua}!:ed
‘Ratio |[Return enetits
(1) (2) (3) (4)
Best estimate as reported| $72.5 2,03 71% $7.7
in summary of study Million :eir? ];:anr
No increase in revenues $59.0 . $6.3
under proposed system 184 62% Million
. per Year
Operating cost 30% $51.4 $5.5
higher than estimated 1.58 A% ;‘JJ ]Yi:anr
A1l court-related savings| $46.1 | 1.65 559 $4.9
reduced by 25% ' | : ;‘Jr‘ \Jon
Non-judicial court sav- $31.4 | 45 a0z | $3.3
ings reduced by 50% :eIr! ‘YI::‘.

(1) Discounted net cash flows over 2]-year planning horizon.

(2) Ratio of discounted positive cash flows to discounted
negative cash flows. :

(3) The interest rate at which the net (discounted) present
worth of all cash flows is zero. .

(4) Annualized version of net benefits.
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APPENDIX D
@
. JUDICIAL ATTITUDE SURVEY
The attitudes of the judiciary toward administrative adjudica-
® tion have been surveyed in several studies.
The following twelve questions were used to assess the attitudes
L]
of judges to a proposed administrative adjudication system for the State
. of California (California Feasibility Study, Vol. I., p. 181 ff.). While
® the study was of insufficient scope to provide a statistically definitive
description of the judiciary in California, the results are believed to
be representative. Both the questions asked, the possible responses,
and the actual responses are summarized as an aid in designing a similar
e questionnaire in other jurisdictions. The summary also makes certain
comparisons between the response of judges and court clerks to similar
questions.-
_ 1. Do you believe the Department of Motor Vehicles
® could process traffic infractions as well as the
B ' courts do? _
Yes : 38.83%
No . 56.31%
No response 4.85%
e .
2. The practical problems with administrative adjudica-
tion are that it might:
(1) Duplicate existing facilities 21.94%
o (2) Abrogate the defendant's rights 37.42%
J | _
(3) Provide too much information on
the driving record to insurance
¢ companies 9.68%
o . (4) Make people less concerned about
their driving record 12.90%
(5) Other : 10.32%
° ‘ (6) No response 7.74%
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Some of the "other" responses were: (a) It violates the
separation of powers, (b) Administrative agencies are by nature ineffi-
cient, (c) Too bureaucratic, (d) Impersonal administration of justice,
(e) Public inconvenience, (f) Less respect for traffic laws.

| 3. Do you believe a non-attorney with the proper

‘legal training could effectively adjudicate
traffic infractions?

Absolutely 17.48%

Probably could 45.63%
Doubtful . 16.50%
Probably could not 19.42%
No response .97%

Responses to this question by court clerks and judges differed-
significantly. Seventy-eight percent of the court clerks believe a
non-attorney could effectively adjudicate traffic infractions compared
to 63% of the judges. Interestingly, the public prefers a non-attorney
(74%). '

4. Do you believe the effectiveness of the courts could
be improved if parking and traffic infractions were

removed? - ' .
Yes ' 55.14%
No - 43,69%
No response .97%

5. What do you believe would be the effect on the quality
of justice for the defendant under the new system?

More just 1.94%
No effect 30.10%
Less just 63.11%
No response 4.85%

The response pattern on this question differed significantly _
between the judges and court clerks. Twenty-five percent of court clerks
believe that the new system would be more just, while 34% believe it
would be less just. '
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6. Do you believe the new system has a potential
for enhancing traffic safety on the highways?

Yes 23.30%
No 69.93%
No response 7.77%

7. What do you believe is the appropriate burden of
proof for deciding minor traffic infractions in
an administrative setting where there is no
possibility of jail as a sanction?

Proof beyond a reasonable doubt 46.60%
Clear and convincing evidence 33.98%
Preponderance of the evidence 18.45%
Substantial proof .97%

8. Do you believe juveniles should be treated in the
same manner as adults for moving violations?

Yes 75.73%
No 23.30%
No response .97%

This question was also asked in the public attitude survey
which showed a "yes" response of 80. 91% ‘

9. Do you be11eve sentences and procedures for traffic
of fenders should be uniform throughout the state?

Yes 77 .82%
No 27.18%

A similar question on a public attitude survey showed an
overall "yes" response of 67.24%.

10. When the judges were asked about the disposition
of the fine or violation when a traffic offender
is sent to traffic school, 88.50% of the responses
indicated that the v1o1at1on and/or f1ne was sus-
pended, dismissed, or reduced.

11. Of the judges sampled, 80 or 77.67% indicated
that statewide driving records are available to
them. Only 22 or 21.36% indicated they were not
available.
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12. Ninety-three of the 103 judges surveyed believed
"that a review of a person's driving record is
“important when assigning a sanction for a traffic

infraction. Nine or 8.82% of the respondents did
not believe it was important.
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