If you have issues viewing or accessing this file contact us at NCJRS.gov.

JECUNITY CLASMSIICATION OF YWt @ACY (Phan Do Entarod)

.

I
$]

RELD IRSTRUN TIONS
BEVOPE COMELE NG P

;{Em?ﬂ? D‘ﬂ Ul &H AV'IS::.A ‘;5.‘1\,

S SR - - - .-

£ T COTT ACCEIRIOR WG] 3. RRCIPIEMT § CAFALDSG RUwBEN
o~ Y
!’\f{ }
,_...L.’:J rd - e - o .
£ YLE (g Ve ti070} fé{‘ & YVYRPE QF RECORT & PTMHOD COVERED
JrsRies e e e éf
f FRITPIAY, DNTERVENTION DN NEW JEFSEY ! d @‘ L THESIS
] i g 7 6. PLAFCAMING ORD, RESQHT wUME L&

Y AuTeOR(e;

FANK, SOEMN A. III (1/ — .
/J’c.k.u Ay &k, OLj

@ CSUHYRACY ON CRART nunSIffe)

T T —
A ’7',444_‘[. oo rors PO
‘~/i !

G PEAFORHING OROAN'LATI R TR ARG RO G UG e "

NIV, OF PRRESSYLVANIA

112, FmOLA6M LLERENT, Ha B, e v Toixr
ARZA 2 FORAK UNIT Ny aL RS

1MG QP FMICE LT AND ADDMESS

Cong ol .
MAVAL POS xuh ATE SCHOOLU

MONTEREY, mC‘l"H-\. 93340

T CoRTa0OLL

2. WAYI
om 7a |

=
’,’L_‘;::i—'oﬂvbéu-gk GF PaGES

162

Ve wLRITORING Aac-u.v nn.“:

e VA T T

L L 1
1 1 3
‘yg LY

5 AODRESIT cilisrmt trien Conernlliomg Ofilke]

Ta, ERTURITY CULASA. (el tRig resast)

UNCLASS

OTCL AL ¥ ICATION: SURMGHRALIRG

SCHEGULE

tie.

APPROVED FCR PUBLIC RELEASE; DISTRIBUTION UNLIMITED

17, DISTRIBUTION STATREREN

T (0! the edzvest emtoved In Dicsa I6, 1 clifarent tves Fopass)

13, SUPPSLENBRTAARY XOTRS

-
Contimrs GR FIVIIED 65420 i! ROCIOnery mmg 18atily by 206l eRal o}

, PRETRIAL INTERVENTICL

'

Ceniirass 03 rorovoo cdeo I NS00 ooy (Cmadiiy by Hesd AcDdsr)

2 =Y.

o L

473 tmiTion oF 1 pov 62 18 0BSOLITE RCLAS
G/R o1c3-grarasolt ta",;n‘rv ChaastetuaTilen GF THI5 &30 1‘5‘ 33 Bened ERIE
- TThe ry ~ " /
, ) ) ma 10 L9 Lo
¢ / 7 4y IR f5 SV o <
X ./ td o, _j.. £
KL B e I T T YT T T RS g e e e G £ 08 T

rEOTY

-



A

PRETRIAL INTERVENTION IN HEW JERSEY

John A, Rank IIT
L.L.M. Candidate

-~ 0N Y . . ~
A oo NE University of Pennsylvanisa
; April 1975

- et Pgpbigr i SO




[ > Sl

TAELE COF CONTENTS

I. INTRODUCTION
A. Pretrisl Intervention Defined
B. Purpose
C. Other Terns Defined

II. GENERAL IKFORMATION ON THE CRIKINAL
JUSTICE SY¥STZM IN HEW CZRSEY
A, Type Offenses
B, Court Structure and ZTProcedure
C. Other Means of Disposition

" IIl. EISTORY OF PRETRIAL INTERVENTIOXR

IN NEW JERSEY
IV. DISCUSSION OF GOALS AﬁD PURFOSES

V. LEGAL ISSUES
/e Genersl Comments
B, Separstion of Powers
1. Doss the court rule invade
the executive authority of
the prosecutor ? *
2. Is this program compatible
with legislative pelicy ?
C. Individual Rights
1. Equel protection .
‘2. Speedy trial
3. Right to counssl
Ly, Due process

VI. SURVEY OF SELECTED PROGRAMS
A. County Programs

1. Burlington County

a. Gensral .

b, Initistion of prcgram

C, Staff

d. Budget

6. Admission criteria and procedurs
f. Operation of program

g« Termination

h, Evaluation of Prczram

i. Future plans for trogram

J. Other ccmments
2. Mercer County

8. General

b. Initiation of prcgram

C, Staff

d. Bucdget

¢, Admission criteria and procsdure
f. Operatvion of program

-l b el
n

-l - -

~F e

PPN

P

e PR

.



go
h,
i.

Jo

Termination

Evalusation of Pregram
Puture plens for program
Othsr comments

3. Comrden County

&,
b.

General

Initiation of program

Staff

Budgot }
Admission criteria and procedurs
Operation of Program
Termination’ A
Evslustion of program

Future plang for program

. Hudson County

RAe
b.
Co
d,
Qo
f.
Be
he

Genersl

Initiation of program

Staff

Budget

Admissions criteria and procedure
Operation of program

Termination

Evaluation of program

i.Future plans for program

Je

Qther comments

VII. SUMMARY
VIII CONCLUSIONS ARD RrECOMMENDATIONRS

APPENDIX
RBTES

Accession For

et

DDC TAB

TNTIS GRAAL E?

Unammounced
Justification -~

By
Distribution/

__Availability Codes

-ID1st. specidl

a

kvailand/or

105
107
107
108
108
108
109
109
140
111
113

128

129

K-1

P oy

o A




I. IETRODUCTION

A, Pretriesl Intervention Defined

The concept of pretrial diversion of alleged
affenders ocut of the-formal cerimingl justice system is
by no meens a recant discevery: In one form br genothex
pretrial diversion has been practiced snd accepted in
this country for years and has exisﬁed under the titles
of "police d:Y.sc:'eticn‘3 end "prosecutorial discretion.”
Within recent years there has been s mcvement afoot
for formalizing the prosecutor's exercise of discretion
and this has resulted in a differentiation between Pretrial
Diversion and cther forma of discrstionary treetment,

There seem to be qertain generslly reeognized
characterietics of a pretrisl diversion program? Ons
of these characteristica is a structured program which
provides for early delivery of rehabilitasive services
to the enrolled participant., This rehabilitation
program can be directed at correcting any social or
behevioral problem, but most frequently it will attempt
to crrrect unemployment, drug or alcschol addiction,
or gensral adjustment problems?

If tho participant successfully completes his

prezcriped program, he will nst be prosecuted, but

PP vt e
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should he faill to satisafy the requirments, he will
be returned for criminal processing.

The Netional Pretrial Intervention Service Center
hags recognized three essential characteristics of a
Pretriel Diversion program: (1) diversion of the
sccused ﬁut of the criminal process occurs before formal
gdjudication of guilt or innocence; (2) existence of
formal elizibility arnd procedursal standards'fof diversion;
and (3) availability of community=-based social and rehs-
bilitatéve services for the acéused immecdiately after
diversion.

It is obvious that the most significant difference
between the well known and lonz stending practices
of prosecutorial and police discretion and the new
procedurses known za Pretrial Diversion is the second
assential characteristic., If a prcsecutor is to divert
a case from the criminsl process, it has always been true
that bs must do so before & formal adjudication, for |
after sdjudication,he no longer has control of the mattoer.
The third characteristic is likewise not uniqug, for
prosecutors have long used their power to "encourage"”
individuels who are charged with an offense to teke
advantage of community-based social and rekabilitative
services. Frequently a drunk or en addict has been
sncouragzed to ssek help in return for having charges

reduced or iropped, and many a domestic complaint has
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been nulle prosased after the'parties sought counseling.
Peoplo suspected of suffering from mentsl illnens have
frequently had their criminal chsrges reduced or dropped
on the condition that they seek profeesional help.

The second characterlstic would than seem to be

the sole unique element,for it is the formalized eligibility

and procsdural standards that separates the new Pretrial
Diversion from the traditional exercise of prosecutorisal
discretion., The degree to which thess standards are
formalized will very as will the procedurai metbod
utilized. An internal document issued by the prosecutor
to his staff would meet the letter of this characteristic.
put it would not satiasfy normally accepted standards

to qualify the practices " as a pretrial
diversion prograa.

There are certain ganeral goals for most pretrial
diversion programs that seem to be commonly recognized,
They eares
(1) Reduce congestion in criminal court dockets and thereby
allow the courts end prosacutors to husband their fesources
for the handling of the more serious crimes;

(2) Roduce recidivism by providing for an alternative

to incarceratién, - community-based rehabilitaticmn - which
would Ee more effective and less costly than incarceration;
snd

(3) Benefiting society by the training and placeq;nt

of previously unerployed cr underemployed persons.
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The priority to be afforded evch of these goals
VQrieé btatween prograzs, znd some programs list additional
goals while sthers have fewer. The goalé of the Kew
Jersey Protrial Intervention program have been-recggnized
ag8 two fold 2nd have teen identified by the New Jersey '
Supreme Cour:t as "rehanilitation™ and "expeditious dis-
position™, Tzs court alsc held that expeditious dispos- -
ition is sutcrdinete tc the rehabilitative functiong1o
New Jersey is thus different in that it has chosen -

to make rshsvilitation = primary goal, and 1t has not

!sb trainizg and placement as separate gosls.

emphasized
New Jersey =zs incorporated these commonly recognized
goals.into e single goal of rehabilitation, for by pro-
viding services directed at the offender's needs, New
Jersey hopes to rebabilitete the offender and thus min-

imize the liXelihood oI him becoming a recidivist.

In Rew Jersey Prectrial Intervention has been :

defined as:

B(A) for=slized prosram for selecting from the crim=-
inal justice process -- after the filing of the com=
plaint Tut befors :rial or the eniry of the plea == -
adult defendants wro appear capable, with the assis-
tanca of supervision, counseling or other services,

of show:zgz that the¥ are not likely in ths future

to commit criminas) cr disorderly acta: for removing
guch de zndants fre= the ordinary course of prosecuticn
by postzcning furtzer criminel proceedings for periods
of 3 months to one rear: and for dismissing charges
against such deferdznts upon completion of a program
of supsrviaion, cou=mseling or other services, and

upon a scowing that the interests of1§ociety may

best be served by =zuch a dismissal.”
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The offically stated purposes of the New Jersey

i2
program are:

(a) To provide defendants with opportunities to

avoid ordinary prosecution by receiving early
rehabilitation services, when such services can .
reasonably be expected to deter future criminal
bshavior by thae defendant, and when there is an
gpparent causal connection between the offense
charged and the renabilitative need, without which
both the alleged offenze and the need to prosecute
might not have occurred,

(b) To provide an alternative to prosecution for
defendants who might be harmed by the imposition
of criminal sanctions as presently administered,
when such an gltermative can be expected to serve
as sufficient sancticvn to deter criminal comnduct,.
(¢) To provide a mechanism for permitting the
least burdenscme form of prosecuticn possible

for defendants charged with "victimless" offenses.
(d) To assist in the relief of presently over=
burdened criminal calendars in order to focus
expenditure of criminal justice resources on
matters involving seriocus criminality and severe
correctional problems. .

(e) To deter future criminal or disorderly behavior
by a defendant/participant in pretrial intervention.

Does New Jersey's Pretrial Intervention program
satiafy the nationally recognized criieria for a pretrial
diversion program? A reading of ths enabling rule
itseig will not give us sufficient informatien to
answWer this question, for it does not tell us when the
diversion occurs, it dces not tell us whether thers
must exist formal eligibility and procedural étandards,
and it does not tell us if there are avallable community-
based social ard rehsbilitative services for the accused

immediatly after diversiom. The rule itself only iudicates
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that counties may draw up protrial lutervention programs
for the approvsl of the Supreme Court. The contents
of these programs ars not specified.

The answer to the question 1is provided by the
official guidelines for the programs published by order
of the Supreme Court.-

Guideline 6 provides that "Appiications for PTI
should be made as scon as possible after conmencement
of proce2dings, but; in an indictab16 offense, not later
than 25 days after origiusl plea to the indictment%

It is apperent that this does not in a literal sense
preclude diversion after a formsl adjudication of guilt
or innocence, but as will be se:n later, in practice
this guideline is interpreted e have_such a meaning.

The remaining guidelines are in and of themselvea
g saet of formal aligibility and procedural requirements
and thus clearly satisfy that criteria. o

In order to deteémine if any single county program
approved by the Supreme Court has available community-
based ‘social ;nd rehablilitative sefvices for the accused
immediatly aefter diversion , it would be necessary to
review esach county program plen submitted for approval,
and such a check would show that such services are Av
availéble_in all countiss and, in fact, a program
without such services would not be approvégi

‘It is thus clear that the New Jersey Pretrial

- 6 =
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Intervention program contains the sgsential elemwnts
necessary to be recognized by the Kational Pretrial

Intervention Sorvice Center as a valid pretrial diversion

progranm,

B. rurpose
By the simple expedient of adopting & court rule,

‘R 3:28 in 1970, the Supreme Court planted the seed

for a program thet has since spawned the growth of a

bureaucrscy which attempts to justify the existemce of over 200

state employees and the expenditure of an unknown smount
of money well in excess of $2,265,263,00 per yea;z The
name of the program 1is Pretr;al Intervention and the
nasme of the buresucrary is the Pretrial Services Division
of the Acdministrative Office c” the Courts.

In an unprecedentéd 8:speech before a joint session

1
of the State Legislature, the Chief Justice of the

Supreme Court of New Jersey made certain comments regarding

the existing progrem., He stated that Pretrial Intervention

"o its name implies...intervenes...to remove certain
sccused defendants from the revolving door corruption
and futility of imprisonment where that course is
warranted and compatibls with public safeg;i" He
further noted that the individuals who were enrolied

in the program were "usually first-time offenders

gccused of noneviclent crimes™ and said that by 'removing

-7 -
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guch nmarginal offenders from further prosscution, the
pressures on the criminel calandars would be rellieved
and once these less sericus offenses were eliminated
from trizl, Jjudges and prosscutors would be able to
dovole their attengion to important ceses relating to
thoe public eecurity?"

The primary purpcse of this-paper will be to take
o look at the Hew Jersey Pretrial Intervention Program
to see to what extent it accomplishes its goals.

In this time of large mationel deficits and unbal=
anced stste and local budgets, it seems most appropriste
to review major programs which involve the expenditurs
of large smounts of tax revemue to detsrmine if the goals
of a prograin afe realistic and, if they are, Las the
program lived up to the expectations of 1ta propnnents
and met these goels. It secms obviocus that if the
program's gosls are not being met then either the gosls
must be changed or the progrsm must be charged to |
¢nsble it %o meet the goals.

The ABA Comg%ssign on Correcticnal Facilitles and
Services has noted:

(I)t has been amazingly simple, from ths ceriminal
justice system viewpoint, to implement a PTI progran
once the necessary desire and committment were obtained
from tkhe prosecutors and judges. The watchword hsad
been informality and flexibility- and current progrems
have larzely existed without legal éifficuities ovr
challengs. ~xis has undoubtedly besn helpful to ths

fledzling movement....However, by virtus cf its rapid
growth and nature, pretrial intervention mus?% ba propared

to pass legsl zuster.

vy e e el e e L
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Over tho past eight years Pretrial Intervention
progreams in New Jersey have expended large amounts of
tex revenne’mnd it seems that the tie has long since
passed wken the propenents of future expenditures
ghould bte required to Jjustify their requesﬁs.

It i3 not my intent to say that a humanitarien
program such as pretrial intervention that has as its
prirary goeal -ehgbilitation, must be cost effactive
in & business sense, but it is felt that, to justify
future expenditures, the program should have some sound
basis for showing that it does in fact rehabilitaté,
and does this in a relativﬁly ccat efficient manner
a3 compare& to other sgimilar programs. .

Tne Chief Justice'a remarks raise a rumber of
questions which include: (1) would the typlical first
timo offender accused of & non=-violent erime have

héen caught prior to the establishment of the pretrial i

o FOAN

intervention program in the "revolving-doof corruption'
end futility of imprisomment®? (2} hes the program
truthfully relieved pressures on the criminal calendars? .

and(3) what hard evidence exlsts to support these claims?

The Chief Justice specifically reised what he
celled understendable public gquestions and attempted to
gnswer them, The questions and eanswera we%gz
(i) Is this program compatible with legislative policy?
Answer: It 1s.

(2) Does it threatem public security? Answer: Ko,

- - e— —_ S e TS e —teaseme RPN - A



(3) Does the court rulse invade the executive suthority
of the prosecutor? Answer: Ro.

(4) Is the progran potentially successful? Answer: It
is by the evidence available. -

(5) what is the stake of society and the taxpayer in
pretrial intervention? Answers: Very high, both as to .
the security of the community and ths taxpayers pocketbnok.

Despite the affirmative sound of these statements,
to date no real ettempt tec dotermine the soclal gnd
sconomic effectiveness of the PTI concept has been made.
What fow reports have been genserated have been idealistic,
self-serving, statistically invalid descriptions of how -
the concept should worke. This is true both on the local
end the national level.

Chief Justice Hughes stated, "the true test (of the
progrems effectiveness) of course, is measured.by recidivjém
.that is, re-arrest after successful program participation?é
This, as will be later shown, is en unrealistic evaluator,
for it is not sufficiently accursate nor does it show to
whet degree the program meets its goals. The American
Priends Service Committee has noted that "We have no way
of déte;mining the real rate of recividism because most
criminals are undetected and most suspected criminals do
not end up being convictedf“ Stati;tics would seem to
support this evaluation for.althougb there were 396,448 crimy
index offenses in New Jerssy in 1976, there were only 71,21?6
errests and these only resulted in 15,858 convictioqs?7

Thus it can be seen that 1if a successful progream péft-

icipant decides to commit enctber crime index offense there 13 only

- 10 e
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a one in s8ix chance that he will be sarrested
!

gnd declared a recividist,

The period in which the program participant is
followed, the effectiveness of the informatiocn gathering
system, and the true nature of any comparison groups
sro all factors that will gréatly influence the validity
of any recividism retes. ‘ .

The Friends Committee made enother comment that
rcally goes to the heart of the point that recividiszm
is not the proper scale for evaluasting the succsss or
failure of the program. They commented:

"Using rates of recividism as the criterion for
evaluating the success or failure of criminal Justicse
progrems poses more fundemental problems than the
Ynreliability of the statistics, Surely it is ironic
that aslthough treatment ideology purports to look
beyond the crimimel's crime to the whole personality,
and bases its claims to sweeping discretionary power
on this rationale, it measures its success agesinst the
single factor of an absence of reconviction for a
criminal act. Whether or not the subject of the treatment
process has acquired greater self understanding, a
a sense of purpose and power in his own destiny, or
a new awareness of his relatedness to man and the universe

is not subject to sta%%gtical study and so is omitted
from the evaluation."

Rather than use this simplistié test proposed -
by the Chief Justice, I shail set forth the officially
declared goals and purposes of the proéram and. then
utilizing available 1nformatian, show to what degres
the progranr has been able to religbly measure its
accomplishments gnd, using criteria other than recividism,
will attempt to show mors reliably the-true effect of

the program. In that many of the questions raised by

- 11 =
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the Chiof Justice touch upon the declared goals and

purposes, I shall exemine the questiocna and answérs

to sacer.ain to what degree his answers are supported

by fact. . . . .
A few yoars ago when legal Commentoers were scrutiniziﬁg

the then infant pretrial diversion programs, they

foresaw constitutional infirmitigz, and it will be

a purpose of thias paper to snalyze the Kew Jersey

procedures to determine to what degree, 1f any, they

might infringe on individual rights granted by thg

Constitution.

C. Other Terms Deflned
There are a pumber of other terms assoclated with
the New Jersey PTI program that should be defined. Thzy
are:
(1) Participant - " defendant who has been removed
from the ordinary course of prosecution in accordance
with New Jersey Court Rule 3: 28
(2) Rejection - Denial of entry intc a pretrisl inter-
vention program or voluntary choice not to seek
entry.
(3) Termination - Involuntary return of a participant
to ordinary prosecution.

(4) Diemissal - Dismissal of charges aga%yst a participant
after successful program completion., §

et TNV Ses

SZYRIG R MR R

ENAC R S o e
B N L L R SRR

oI i



-

o IX. GENERAL INFORMATION ON TEE CRIMIFAL JUSTICE CSY3TEM
IR NEW JERSEY : .

Im order to fully sppresciste the siznificance
of the Pretrial Diversion program in Few Jersey,it is
® necessary to first understand the manner in which:
offenses ére dilineated, the structure of the court:
system snd the slternative means of diversion available.
It is therefors my intent at thés peint to briefly ' —_ !
gat forth thils 1hformation in order to pruvide readsrs

with facts that will sassist them in evaluating the PTI

program in Rew Jersey. , : i

A, Type Offense
Although the term felony” is cormonly used in \
® eriminal law literature and practice in New Jersey, -
in fact, Hew Jersay does not have a class of ;ffenses
called felonies.
The astatutes provide that:s;

Flradimgs =

"pasaults, batteries, false impcisomments, affrays,
riots, routs, unlawful assemblies, nuisances,
cheat3, deceits, and all other offenses of &an
indictable nature at common law, and not otherwise
expressly provided for by statutes are misdemeanors,

® The pepalty for a misdemegnor is, unless otherwise . g
provided by law, a fine of not more than $1000.00 or
imprisonment for not more than three years or both.
High misdemeénors are specifically designated as
such by statute, and the penalty for a high misdemeanor

includes, unless otherwise provided, a fine of not

13 . :

‘-_‘;:—f'? R - NP A RS S
P P PSSP P ACH. R - LSV



more than $2000.00 and/or incarceration not to exceod

7 years. _

7 The Disordex;ly Porsons LaWBL‘éets out a listing of all
the criminsl offenses falling below the severity level

of misdemesnors. It limits the punishment for such
offenses to imprisenmeﬁt in ths county workhéuse,
penitentiary or jeil for not more tgan 6 months, or &

fine of not more than $500.00 or both, except as otheruise
provided, _ .

In Hou Jersey, an individusl may not be held to
gnswer for a criminsl charge unlsss on preseﬁtment'or_,,—'
jndictment of a grand jury, except in cases that were
not prosecuted upon indictmeﬁt at conmmon lawzé'High
aisdemeanors snd virtually all misdemeanors are within
the constitutional guarantes of an indictmenﬁ%7 This
constitutional right to an indictment is solsly for common
law crimes, and the touchstone for determining whether
en indictment is or i3 not constitutionally requisi:te
-4a whether.the offense was an offense requiring an '
fndictment at common law. Disorderly Persons offenses
belong to a category of ccmmon law "minor offcnsesﬁ

39
which wers not in their nature indictable.

B. Court Structure and Procedure
The trial court structure in Kew Jersey includes
the Superior Court,(Low Division,)the Couvmty Courts,

the County District Courts and the Municipal Courts.

- 1l =
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The Superior Court,( Law Divisionjhas general criminal
Jjurisdiction throughout the state while thne ;aw Division
of the County Courts hﬁs ceriminel juriediction feor
matters occurring within ths county}u)gg a practical
matte> the majority of the criminal work is handled
by County Court Judges. The County District Courts and
the Municipsl Courts heve ccncurrent criminal end
quasi criminal jurladiction ovur ordinance violations,
disorderly perscns viclationa and otner specified crimes
and offenses, including socme crlimes where indictment and
trial by jury can bs waived,hj -

The Chief Justice of the Supreme Couart has declared
that sne of the principal aims of ihe Court is to achieve
complete unification of the state court system, and with
ths aid of a $94,000.00 SLEP4 grant, thBe Administrativs
Office of the Courts has undertaken the development of
a comprchensive plan that will evertually be subtmitted
to the Governor end the Legislature, To séy the least,
at the present t§me the overiapping jurisdictions of the
different courts is confusing, and in an effort to
dispell some of this confusion £ will briefly trace
the route of a typical criminal prosecutica, through-
the criminal justice sysvem. \

If an individusl commits an asssult, he could be

errested withcut a warrent and be brought before a -

committing judge where a complaint must be filed and .
o .

ye

a warrant could be obtained. If the person taking the-
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complaini feels that no warrant is necesgary, 8 gﬁmmons
may be iasued instead.

Ir the cffense cﬁarged {3 minor in natﬁre, the
municipal judge may arraign the offender and recgive
hiz plea; however, it is at this first appe&rance
before the court rollowing the filing.of the complainf
that the juége is required to advise the defendant
of the existance of any Pretrieal Intervention Program,
ané how to enroll in it?u It is also at this time,
that coﬁnselisaassigned it appropriaté.

If the county has a PTI_program for non-indictable
_offenses, and the defendant is interested in participating,
he would not ue arraigned until he had had ths opportunity
to apply for the progrem. IZ he is accepted, the case
will be continued to allow psf.rt:ic:;!.paticr:iP’6 If there is
no such program in that county that matter proceeds
to arraignment, plea and trial. _

If the ccmplaint charges thé defepdant with an.

L7
indictable offense, the court must inform him of his

right tu & probable cause hearing, his right to indictuent,

his right to trial by jury and whother or not he may
waive indictment znd triasl by jury. If the county has

an approvédpretrial intervention program whicn handles
indicteble offenses, it is at this time that the defendant
must be advised of the program and given the opportunity
to appl;§i If the offender i3 enrolled in.fhe progrem,

L9
his case will be continued,
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If an indictment has already 1ssued, the defendont
is not precluded from applying for enrollment ih a PTI
program, gssuming that it accepts indictable offenders,

The defendent has 25 deys &after making his original
plea to the indiqtment in which to file his application
for enrollmentoSD |

Thus it can be seen that the pretrial intervention
program is designed to operatc in most cases betwsen the
complgint and indictment or arraignment stages of the
proceedings, end in those casea whers an irdictment is
returned before the cffender has the opportunity to

make application, he will be given an opportunity to

enroll.

C, Other Means of Disposition

In addition to Pretrial Intervention and normel
trial, a prosecutor in Few Jersey may utilizs other
procedures to handle offenders. He is, of course,
at libsrty to continue to use 1nrormal agreements

whereby the charges are dropped on the condition that the

alleged offender (1)join the srmed services, (2) stay
away from a certain person or aresa, (3) seek pgychiaﬁric
or medicsl help, (L) enroll in Alcoholics Anonymous,

or (5) undertaka some other action that the prosecutor

desiros.

Shortly after Rule 3:28 was initially implementsd
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the Rew Jersey Legislaﬁure paessed & law enacting a
program for narcotic offéndergz This program provides
for either pre-plea or pre-sentencing diversioh'of
first time drug offenders and for expungement of their
convictions upon successful completio£ of the progragf
Although not technicselly a diversion program, thé
Disorderly Persons Act has provision whereby s coavicted
offender may have his record cleared if he remains free
of trouble for five years, and thers is also a general
provision in the law whersby an offender convicted
of any offenss other than treason, misprison of treascn,
gnarchy, all homicidea, assault on a head of state,
kidnapping, rep92, arson or robbe;y, may have

: 54
of their conviction axpunged after 10 years.

the record

Another alternative means of &ispoeition_svailabla
to the prosecuvtor 1is Plea Bargeining, and this procedure
has received official recognition and sanction in
Hew Jersey by Court Rule. These ugreements cen include
provisions whereby certain offenses will be diamisgsed
or reduced and the prosecutor will recommend & particular'

sentence.

.. IR A
bt e mmien e v et g st o

From the above brief summery it is readily apparent
that the legislature has not failed to act to give
defendants the opportunity to avoid the stigma assoclated ) i
with & criminal cenviction and that even without a
formel pretrisl intervention program, @ prosecutor has at

his disposal means of tailoring the severity of the criminal
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III TEE HISTORY OF PRETRIAL INTERVENTION IN NEW JERSEY

The first recognizable pretrial diversion type
program to gain netionsl visibility was developed 1in
Flint, Michigan in 1965%6however,this project has not
been afforded recognition as the initiator of the present
concept, ~This distinction has generally been afforded . :

two more commonly known projects, Project Crosswords,
in Washington, D.C. and the Manhatten Court Employment
Project of the Vera Institute of Juétice in New York
City.57These were funded in 1968 by Department of Labor
Manpower funds.

As a result of the supposed success of these initial
or pilot. programs, the U.S. Deﬁartment of Labor and the
Law Enforcement Assistance Administration (LEAA) under-
took the finencing of a number of M"second round” programé
ﬁcross the country in 1971. (Atlanta, Baltimore, Boston,
Cleveland, Minneapolis; San Antonio, and the California
Bay Area.fs%he concept of'pretrialwdiveréion hag -ghowem
to be a populér one and was quickly.endorsed by legal
scholars, courts, legislators, public officials, the
American Bar Association, national commissions and otheré%g'
but there have been a number of scholars-who have begun to
question the validity of the claims of success made
by those who support this new concapt.ﬁo

Such eriticism does not seem to have been prevalent
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in 1970 when the Few Jeréey Sdpreme Court was Asked
to promulgate & Court Eule ellowing for the developmant
of the Newark Defendants Employment Project (N,b.E;P;)o
Although other atates nad used prosecutﬁfial discietioné\
and legislatiQe action%ié the basis for.the development
of their progreams, 1t was felt that due to the embiguities
about the extent of prosecutorial discretion in Hew
Jersey a court rule was needed.é‘3

Rule 3.28 which was then called "Defendants Employ;
ment Programs", becauss 1it.was intended to'author}ze the
devslopment of an employment oriented rehabilitation
program in Fewarlk similar to the pilot programs, was
énacted in October of 197Q§.c:i:?his céurt rule required
approval by the New Jersey Sﬁpréme Ccurt of any prograﬁ
that was developed., Only deslignated judges were allowed
to rule on requests for admissicn. dtherwise the initial
rule was similer to the preseﬁt one in that postponement:.

wes of limited duretion, and dismisssl could only be

T R e

achisved upon the recogmendétion of the program director
and with the cénsent of the prosecdtor.- Termination
followed by normal proceésing was reauired for those
for whom such refuvrn weas recommended by the progran
directc;z'.éq .

! wWhatever statistical vaiidity existed to support the
"pilot" and Tsecond round” programs fell by the wayside

in Septembaer, 1973 when Rule 3:28 was amended to allow

-
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for programs other than those providing employment -
oriented rehabilitation. By the 1973 amendment, the Court
mede cloesar ghat drugband alcohol detoxification programs,
in pdrticular Aere eligibls for approval and‘could be

65. .
operated under tha amerded rule.'l )

On April 1, 197i Rule 33 :28 was extensively amendsd
and. assumed its present form. It was at this time that
the ruis was re-titled "pretrial Intervention Programs®,
and existing due procass safeguards were incorporated.66
In an attempt to insure uniform developmant of PTI
programs throughout the state, program administration
wag required to he placed either ﬁnder the Triel Court
Adminiastrators or the Chief Prooation Officers of the

“countiss and a coordinating unit was developed in the

Administrative Office of the Courts. The first year of
this unit's 1ifs was spent in developing a proposal for
atatewlde ima}ementation of a gniform progrem of pretrial

jntervention., In December of 1974 the Supreme Court

reviewed and approved a plan calling for the est&blishmentL

on an‘operational basis, of a unified, statewide system
of PTI programs.éa -

As previously noted, the first operational program
in Hew'jersey was the Newark Defendants' Employment
Project, but contrary to what tkhe name implies, ony
55% of those taken into the project during the first
four years of its existence were unemployed.é9 In fact,

N.D.E.P, program wWas multi-problem oriented, end it
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was designed to handle defendants charged with any
offense I% excludsd only those opiate-addicted?oBy
the end of 1973, E.N.E.P. was =making rather étartling
cleims of success, and was alleging that it had reduced
‘recidivism to 5%31 Such cleims would not have withstood
a little healthy skepticism and close scrufiny, The
figure was arrived at in the zpnner discussed bslow,

end the process is illustrated here 8o that the resder
msy be assisted in evaluating - " claims of this program
and others in the remaindsr of the paper,

By the end of 1973 K.D.E.P. had ccnsidered the
applications of more than 1500 defendants and bad |
enrollsd 760. Note that no mention is made of ths
number of offenders who were tneoretically eligibdle
nor are we told how many were discouraged from applying
by the restrictive admissions criteria or by tkhe inter-
viewer's verbal assursnce that application for the precgram

would be a usaless waste of time in 1light of the offenders
record or the nature of the pending charge?z'

Despit; the fact that 760 of the actual applicants
were felt to be prime csndidates for such rehabilitation,
33% of thesse suEsequently failed to combiete the program,
¥e are no%, of course, told what constituted passing
or lailing nor are we told how one determines that an
offender is rehabilitated, Ths bottom line is, of
course, the .S% figurs, but this is 5% of those who

svccessfully completed the program, and even here we
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are not given adequate informetion. We are not told
what effort was made by N.D.E.P. to follow each and every
Fgraduate", nor are we told for how long a period the
"graduates” remsined arrest free; This grossly unpro-
fessional flaunting of misleading statistics is not
upnique to adminiscrators end proponents of PTI prcgrams;
baut it isAunfortunatly s wide spread and accepted
practice as will later bscome evident.

The Hudscn County Pfetrial Interventicn Pfojéct
was the next program to be established in New Jersey and iﬁl
began operations Kovember 1, 1971, Its director was
Donald Phelan, who i3 presently the Director of Pretrial
Services for the Administrative 0fficse §f the Courts
for the State of Few Jersey., This program was, from
its inception, a broad range program that in theory wa=
open to anyone over 18. In practice, however, individuals
who had p&st records or who were charged with crimes of
extreme»viqlenca associated with serious injury, crimes
involving the dispensing of significant amounts of drugs,.
treffic, heelth code or g&mﬁling violstions or those uﬁo
had an indictment retﬁrned against them stood little |
chence of acceptance. Such exclusive criterié; you
would sssume, would tend to create = cfeaming process
whereby the accepted applicants would be "good" criminals,
but the program toékugﬁis creaming process a step

further, It established an initial review period

-2y -
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wherein the participant signed a Participant Agreementﬁ

and, if accepted, was assigned to & counsslrfor a

geven to eleven waek périod of inférmal paréicipation

for evaluation of attitude and motivation., It was

only after this initial sereening that the applications

of those remaining were.procaé'.sed° In a.1% year evaluation

the figures indicate that 43.6% of the 868 _actual

participénta were rejected during the review period, . —_

|89 wers awaiting a decision, 86 remained in the program
at the time of ths study, end 216 hed passed through the
program., e are told that 153 individuals had successfully

_completed the program and wo are fold that only six had

been rearrested, but we are not told how thorough the
follow up was,nor are we told how long these "graduates”
haed been on the street. It is 1hteresting to note that
the program estimated that the cost per successful
participant wds $1,250.00 although no justification
for that figure isV;.»rc.w\f:lded.'zs

The next s;gnificant plateau in the growth of the

concept of PTI was reached when the'Supreme Court of

New Jorsey decided the case of Stats _v. Leonsrdis,

71 §IB5 ,363 A.2d 32f . EHere the court strongly
suggested that PTI programs sbould be established in
easch county declaring that such programs had provén
thsir worth by lowering recividism and razising skill
levels?6 Although the court recognized'that the goals

-25-
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of PTI programs wera two=fold, that (1) rehabilitation
and'(zj expeditiousiggskgééﬁg, they'stated;"expeditious
disposition is ... subordirzte to the rehabilitative
function ,o.“?7and that greater emphasls in deciding
who should be admitted "should be placed on the offender
than on the offensso"78 ‘ |

In this leandmark decision the court was faced with
the questions of whether or not the PTI programs could
presumptively exclude individua;s charged with certain
offenses, They declared that although no ons could be
automatically excluded from participation, the criteria
could te set sufficiently high to assure selection
of those applicants who had the best prospects fév
rehabilitation.'n The court-: was also asked to decide
to what degree the denial of an applicangs enrocllaent
request was a matter of unreviewable prosecutorial
discretion. The court, on this issue, decided to limit
the discretion,_and set forth standards that would have
to be met by the program staff and by the prosecutors
in reviewing applications. These standards were sub=-
sequently published by order of the court as the of“Ticial
3uidelines governing all the Rew Jerseﬁ programs,

By the end of 1975, there wers 9 pretrial intervention
plans that had recsived thé approval of the Suprseme Court
and were operational.g° This figure included two separate

programs in both Hudson and Camden Counties. Thus of the

26
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21 counties, only 7 had chosen to implement the program,
Leonardis was undoubtedly intended by the court to préd
the counties into developing pretrial intervention programs,

- 81
but the case of State v Kourtski decided October 12, 1976

was the onoe that £irmly declared just how aggrassive the
judiciary intended to be in pushing this new reform, In
that case'the defendant was being hsld on charges in Somer-
set County which was one of the counties that had chosen
not to fund a pretrial intervention program,'and he asked
to be removed from thse trial docket until the county had
an approved program. 1he deferndant'!s contention was that
Somerset Countyts falliure to develop such a program denied
him  equal protection of the law. The tr%al court declared
that the fact that some counties had programs while others
did'not was a wholly arbitrary classification which was
clesarly unreleted to the stated purpose of the Court Rule
that established the guthority for "1e progfams in New
Jersey. Conssquently, it held that the defendant could not
be proseéqted until a pretrial intervention program was
established in that county and he was given the oppartunity
to apply for the program. ._-

At ths time of this decisibn, 15‘of theA21.counties
in New Jersey head received Supreme Couft approval for pro-
grams, and it was obvious tc the other countiea that they
could not- long igngre the mesaage of this decision,

By the end of 1976, three of the remaining counties

- 27 -
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had recieved Supreme Court epproval, and the Monmouth County
Program received approval in{July, 1977, At the end of 1977
peither Sussex or Warren County head establiéhed progranms,
but they were both in the process of submitting propoaalsolgg
It can thus be seen that a program that is ostensibly
discretionary with the individual counties has in effect
been mandated by court decision with the result that in
the near futurs each and every county will have an approved

program.

-28-
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I DISCuUSSIUN OF “@OALS Ay FunruSE3 OF PRETRIAL INTERVENRTION

The gosls of pretrisl intervention in New Jersey are
NOTED

admirable and simple. As previously, these goals are two
' . £3
in number and are, in the order of their declared priority, -

rehabilitation and expeditious disposition of criminal cases.

Taking the latter first, let us consider for a moment
gome of the slemsnts that underiie these apparently simple
goels,

Expeditious disposition of criminal caseg is achisved '
according to the Chief Justice of the New Jersef Supremne
Court by " remov(iﬁé) certain accused defendsnts from tae
revolving door corruption gnd futility of imprisonment
ess »" and thus by " removing such marginal offenders from
further prosecution ( are ) the pressures on the'crimiral
justice calandars ... relieved and once these less gserious
offendars (are) eliminatéd from trial, the judges and
prosecutors (arei able to devote their attention to import-
ant cases_relating to public security."aq .

Thus there would seem to be two 'distinct ways in which
disposition 1is ezpeditéd. Pirst of all the participanys
case sﬁpposedly receives abrqviated tfeatmant, end gecondly
the processing of the more sericus casec may be more 3X-
paditiodsly sccomplished.

This theory is apparently based on two assumptions,
First, it assumes that had not this participant been afford=-

ed the benefits of pretrial intervention, he would have

been processed through the entire criminal justice system.
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This means that having besn arrested he would have been

arraigned, tried, found guilty, had a pras-sentence report

drewn up and beer sentencsad to some form of custodiel

or noncustodial sﬁpervisiau. ‘
Soon.after the guldelines for the anticipated spatee

wide implementation of ths pretriasl intervention program

Qere announced, a workshop for individuals wheo hight become

_involveé in the program was held in Princeton,lﬂew Jersey,

" The report of the workshop included an important comment

which aassas

PTI theory sometimes assumes that a diversion
is an slternative to the imposition of more severe
sanctions, but realiatically only a limited number
of accused persons may face the possibiiity of in-
carceration. o

The resources of a system are only saved to the
extent that it can bs shown that the participant
would have gone on to impose the costs of trial and
future treatment, But perhsps most pretrial eligibles
would not impose these coats significantly. PTI may
be used, most often, as an alternative to dismissal,
fine or a suspended sentence without probation.

Other commentators heave likewise noted that 1in the
case of most pratrlial intcervention participants, had they

not been divérted, they piobably would not have beea sen- .
tenced to prison, and that 1¥ is very likely that the

- gystem caselond remains the same, but that one more agency

with its own substantiasl budget nas been added to the pro-
cessing. The available svidence would ssem to indicate
that there is a good bit of truth In these comments in

gso fer as they might be cpplied to the New Jersey FPro=-
trial Interventiog79rogram, for in 211 the countiesArevier

8d by this authér, there was not one time when the total

number of employwues in the criminal Justice system had
-30~
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beon reduced as the result of the implementation of a
Fretiial Intervention Program.

Of the 29,82l active cases pending in ﬁho Rew Jersey Superior
courts as of‘August 31, 1977?93,3% represented defendants
enrolled in a Pretriasl Intervention Program that kad been
approved under Rule 3:28?0 if We assume that 30% of all
those who are enrolled ir ths program1at eny one time will
not succesasfully complets fhe prograz.and have their '
coarges dismissed, we sse that 2,3% of the pending active
cases will result in s dismissal because of the pretrial
intervention pfogram. . ‘

' Botween September 1, 1975 and August 31, 1975 the rate
of dismissals asmong cases gésposed of in Superiocr Court was
a twelve year low of 26.3%, and for ths same periocd during
the following year the rate jumped to 3001%2 Obviously
the whole difference cannot be asttributed to the ppetrial

" Intervention Program for,as noted during this period only

3.3% percent of the defendants were involved in the ppg.
trial Intervention Program and only 2.3% would have had their
chargeg dismissed. | -

In fact the effectiveness of the pretrial intervention
program must beAseriously queationéd when one views the
crime statistics for the state overthe last 10 year;?#As
followihg chart clearly illustrates?Sbetween 1967 and 1975
approximatély 14 to 15 percent of of all those arrested
fbr Crime Index Offenses wers never brought to trial, but

the 1976 figure shows a decrease in this area to 10%.
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TABLE SHOWING PERCERTAGE OF TEOSE
ARRESTED FOR C.I.0. BUT NOT CHARGED

s

19€8™ 1969 1970 1971 1972 1973 1974 1975 1976

13 16 15 13 15 17 15 14 10

Thus it can be seen that for the semo period that
Pretrial Intervention frogram began to divert a rsport-
adble percentage of cases, the police and prosecutors
were diverting informally a significantly lower percentage
of cases prior to trial, . As.pieviously noeted, although
Pretriel Intervention Programs have been operating in
Hew Jsrsey for almost eight years now, it i3 only within

_the last two yeers that they have beer a significant
factor in most counties92nd could be expected to have had
tany noticeable effect on the state-wide statistics,

-Based on ths above figures,it would not seem to
be unfsir to suggest thét Pratrial Intervgntion is not
reaulting in any significent increase in the total number
of offenders being diverted from the criminsl justice
system, but instead it is causing those who would have
been informally diverted to be formally diverted at a later
time; |

The secopd assﬁmption that is inherent in‘the theory
that Pretrial,Ihtervention exﬁedites dispositisn and thus
conserves criminal justice resources is that the treatment
and processing that is afforded the PTI participant is

lecs ip amount end cost than that which would have besn

afforded him had thers not bsen a Pretrisl Intsrvention
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Program.

As previously mentioned,there is a atrong possibility
that a significeant perc:atags of pratrial intervention
perticipants would have had tihneir charges dismissed in-
formelly under the pre- PTI policias, 'vawe assume that
such 15 not the case, we must gtill consider the fact that.
historically in New Jersey in exceas of 80% of the
criminal cases tried in Superior Court sre disposed of
through guilty pIeaE?7Only,37% of the sentences awerded in
"Uaﬁhﬁjfgﬁd Supserior court result in iiéafceraﬁionggnd onlv
- 25% result in propatioﬁ?ggh light of the screening proced=-
ures that are applied tuo ell pretrial intervention applic-
anta, it would seam to bs x Justifiable inferance to say

thet few if any pretrisl iatervention participants would

have been arraigned, plead not guilty, and been incarcerated

or subjected to a probation program inveolving as much sup-

ervison as they recsive in the pretrial intervention programs.

In'evaluating tﬁé relative savings of resources,lit
is not only nacessary to look at ths resources that would
have been experded in processing the participunts under
previously normal methods, but 1t is also necesssry to
look at the resources now being devoted to all phases of
the program.

Previously if an individual was of a type who might
.be eligible for a reducgion in chergs, a partial or full
dismissal or other informsl diversionary #ractices, his

counsel would apprcach the decision maker and propose such

33
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a solution, or very possib;y)the police or prosecutor on

. #heir own would make a conditional offer. The resulting
informal agreement might be to the effect that if the defen-
dant would (1) stay out of troubls, (2) join the armed
forcea, (3) seek psychiatric help, (4) leave town, or any

other number of other possible conditions, the charges . .C

would be reduced or dismissed, If the prosecutor or police
were unwilling to go along with the agreement, then the
dsfendant procseded to trial. There was no appeal from
this procedure, and little if any government effort was ex-
pendgd. E',

If we assume that approcximatsly 15 % of those arrestad
are going to be released without an ad judication of guilt,
{t would seem that from a cost effectiveness viewpoint, this
waé an extremely efficicnt system. The informality of
this procedure that makes it so efficisnt is, however,
viewed by many as the principle weslmess of the procedure;lo’
end a great deal of debate has gone into the issus of
whether or not vesting such discretionary power in ths .
poiice and prosecutors i3 justified and constitutional.ﬂoz

Pretrial diversion 1s,as noted,a formalized procedure
which is intended to make this procedure more visible and
consequently, it is assumed, more squitable, Unfor*unately,
as’is svoften the case, such formalization means paper:
people and procedures, and thess all ccst money. -

The Administrative Office of the Courts which is

charged with the responasibility of adminiatering and

RS



coordinating the pretrisl intervention programs throughout
the state has 22 standafdized forms that they distribute
to each approved program, Among these are a Notice
of PTI program existance form (english and spsnisn),
a refserral form with i1lf questions, an initisl inter@iew
form‘with 53 questions,'a health survey with 59 responses
roquired and many other detailed reports and forms,
There is simply no way short of counting to determine
how many local forms are besing used.’l03

Every offender must be advised of the exigtence
of the PTI programfzgd if he is iInterested, he will
be referred to an initiasl interviewer, After & series
of checks aré run on the information gathered, his appli-
cation with accompanying paperwork will be forwarded to
the program director for approval, then to the prosecutor
for apprcval and flnally to the judge, If the program
dirsctor or the proéecutor.does not think diversion
apprqpfiate)but the offender disagrees, then the court
uill hold a hearing to determine if thesg officials have
abused thedr discretion.by denying enrollment. Should the
defendant disagree with the Courf's decision, the .
defendent may seek leave to appeal to the Appellate
Division of the Superior Court or even to the State
Supreme Court. In light of the fact that there are
equal protection and due proceas questicns involved,
it is not inconceivable that we will one day se.. an

apneal relating to pretrial intervention in the Supreﬁe

Court of the Unites States. This entire procedure is
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an additional burden on the criminal justiee system

that is not present in an informasl diversion program,

Since the Rew Jersey rrogram is available to all defen—

dants, this would seem to be an excellent opportunity -

for a defense counsel te exercise dilatory tactic;f

if such would be to his clients adventage., What defense

counsel who is representing a £irst time, minor or

medium severity offender would be representing his

clieht's interest to the full extent allowable under the

lew if he did not try to get that ciient into a program

wnereby the .conviction would be avoided? I suggest

that if the stigma of conviction is as real as some

people contand, the answer to that question must be that

every responsible counsel will feel that he must have his client
apply and sppeal any denials, There will of course, 6
be monetary considerations and "informal understandings;o
that keep applications'down, but nonetheless, there'have
alregdy been enough appea%%?for this consideration to -
have become a real factor.

There are other pretrial activities that consﬁme
time, The initisl referral, the interview and the
investigation of each.and every applicanﬁ imposes a
burden riot present under the other system. The super-
vision and counseling of those informally and formally
enrolie@ consumes a majcrity of the staffs time. Even

if one nostulates that all of the services being provided

to the participants would have been provided as post-
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trigl services under the old system, (an asssrtion that
is, as previcusly noted, extremely questionablg? one
must consider the fact thgt the 30% - 50% who are’
rejected or terminated will end up being processed
through the system and receiving a full post-trial dose
of"rehabilitation.® For tkose terminated then, this
effort is (to some extent, anyway) redundant.

It is apparent then that the pretrial intervention
concept as practiced in New Jersey has within 1t
numerous resource consuming elements not present
under the prevlous informal system. Investigation,
partial delivery of services to individuals eventually
rejected or terminated, and formelized admission,
rejection, termination end dismissal procedures are
just some of the morse obvious elements., In evaluating
whether or not the criminsl justice system as 2 whole
15 benefited and the disposition of offenders has
been expedited, these elements must be considered,

Iflpretriﬁl’fntervention is to become a viable
alternative; it would seem that‘it must base 1its
foundation on firmer ground than resourcs conservation,
In Few Jersey the Supreme Court has.decléred that the
primery goal of PTI is rehébilitation, and therefore
it is important to review factors affecting this gosal,

Probably the first question that must be answered
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here is,'what constitutes "rehebllitation™?', WGbatér
defines the term as "the action or process of being.;,°
rohabilitated: &S ...vhe reestablishment of the reputation
or standing of a person...ur the process of restoring
an individual (as a éonvict, mentel vatient or disaster
victim) to a ugeful and'constructive placa>in soclaty
through éome form of vocational, correctional or therapeutic
retraining or through relief, financisl sid or other
reconstructive messurea"109 ' _ -

Accepting this as the commnonly understcod meaning,-
it would appear that certain elements are necessary to
achieve rehabilitation. First of all, before a man's
reputation or standing can be re-established, it must
be shown that émong those who were aware of his reputation
or standing prior to his transgressicn, he had & better reputatgog
or standing than he presently has. I feel that 1t is
sufficiently well recognized as not to require documen=-
tation that in certain segments of society an arrest
and often even a conviction will égﬁance rather than
diminish an.individualg reputation and standing. It
would seem then that for these ipdividuals their reputation
and standing has not suffered and they:need nét, for »
this reascﬁ, be “rehabilitated;“

The second part of the definiticn concermns restoring
one to a useful and constructive place in society.
If in this case we use restors to mesn re-establish,

it seems obvious that one must previously have held
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a useful and constructive place in order to bs returned
!

to that level.

Protrizl Intervention in New Jersey has as one of

its purposes the avoldance of stigma. It thus would
seem to be philosophically in tuns with that part of

the definition thai concerns the re=estetlishment

of reputation and standing, at least for those elements ' i
of society where arrest and convicﬁion convey stigma.

t must be recognized that this goal could be, and in
fact is being, mors efficiently and just au effectively

gccomplished through dismissal, It 1is aoubtful that

in the majority of cases the program is designed to
restore an individual to a useful and constructive pla:e
in society. The term "hébilitate" is moré in keeping with
the true goals of ths program. As origlnally conceilved,
the program wag simsd at the unemployed and the ruader-

110
employed, and the intent was t» give them something

T WL CAI Ly,

which they did not previously hsave, i.e, meaningfri
emplquent; In ordsr to avoid confusion, throughout

the paper I will continue to ﬁaé the term "rehabilitatef
but the reader should bear in mind that often "habilitate"
would be more sasppropriate, : | .
1 ~Once we understand whﬁt rehabilitetion is, how

do we know when an individusl has, in fact, been rehab-

ilitated? If we were to use the dictionary definition

it would not be meyond the realm e¢f logic to assume
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thet with careful investigation we could find out what
a man's p-ior reputation or standing was and take steps
to eradicate any.blemishes triat might have tarnished
and lowered his reputation and standing. Pretrial 1
fnterventicn would not bs necessary to accomplish this.11
Likewise, using the true definition, we could ascertain
what his employment or emotionsl situation was prior
to the offense and give him services or treatment to
restore him to his prior situation.

The problem is that, in fact, the concept of PTI
is not designed to restors an jndividual to his prior
status, but rather it attempts to change the individual
and to give him the tools to achisve a newvw statusz1§nd
jt is here that the dilemma arises, How does one determine
when a man has truly. Trealized that crime does -.t pay?
Fow does one tell when he has achieved social aware.1©3s and
respect for the rights of others? How can one be surse
that a man has achieved the self-discipline and pride
necessary to hold a job_and advance on the ladder of_
success? If the results of the many studies that have
been done on probationers and parolees are to bse believed113
there simply is no way to meke these determinations.

What, then, are we to use to determine when a person
in rehabilitated? The proponents of PTI have devised
an extremely simple, albeit irrelevant; indice.tor.11LL

The Chief Justice of the Supreme Court of Few Jersey

has said that the "true test (of the progrems effectiveness)
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of course 1s measured by recidivism, that gs, rearrest
after successful program participationo"11if a progrem .
participent i3 subsequently arrested does it mean that
et the end of tho program he hed not re=established his
reputation or standing? Of course not! Dces his-
subsequent arrest mean that at the end of the program,
he was not restored or elévatqd to a useful snd const-
ructive place in soclety? Of couraa.nbt! Likewise,
if he is not the one in five1:%o is caught for committing
a crime, does it mean that he has in fact been "rehabilie-
tatad"?

The truth of the matter is that we do not now have,

nor are we likely %to find an accurate mesns of determining

when & person has been habilitated or rehabllitaeted and,

if the proponenta of PTI and other reform movements

would admit this, they might gain in credibility what
they would loose in selfe-sanctity. ) )
Oqca we recognize that pretrial intervencion 1is
not, or at leest does not Qppear to be, cosc;effective
in and of i%self,. and we acknowledge that we do not
pocess the wherewithall to determine if it truly

habilitates or rensbilitates, we are left with the question

~of whether or not there is a ureful place in ths criminal

Justice system for thia reform,. ‘
Crimes and criminals can be regarded as being
involved in a continuum that advances between extremely

petty,victimless crimes to vicious crimes against
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°e
persong end property. Traditionally in the United States,

it has been within the policé and the prosecutoré disce
retion to give dcserfing individuals "a bresk" and not
to charge and prosecute them for the lesser offenses,
There does not seem to be much disagreement even among
the more liberal or pacifist elements of our society,
that those who commit ﬁha most sérious offenses should
be prosecuted and punishedlj8 It is when operating

within that large grey area betwsen the extremes that
the police and the prosecutoers find their judgements

to be questioned, -and it is aifhin this aréa that a
realistic pretrial intervention program can find com-
‘patibilitya

If a first offender cormits an offense in the lower

segment of the continuum there is really 1little, if any,
neéd for "rehabilitation." The arrest and threat of
prbsecution will undoubtedly have some effect on the '
individual, and essuming that restitution or satisfaction
can be given to any victim involved, society would not
seem endangered by dismissing this individual without
submitting him to a formalized PTI type program or
criminal prosecution. If the avoidance of stigma.is

a legitimate aim of a crimiral justice system?ait does
not seem inappropriate to allow offenders in this area
to enjéy that benefit,

On the other hand, if the offender has previously

failed to respond to such lenient tresatment, or if there
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has been a serious crime committed which evidences a need
for extensive rehabilitative or hebilitative gervices,
the limited scops of PTI uill not satisfy the requirements,
and society would not gain the protsctive benefits from )
its criminal justice'system that are usuaily regarded é;
the prime objective of the aystsm, The stigma associated
with this type offenas is= part of the punishment and
should not be éliminatedjzo

To provide pretrial jntervention services to those
within the lower group would be wasteful, for the group
needing rehabilitation thé least would recieve unneeded
services; however, if we are %o use recidivism as our
evaluator, it would seem likely that a pretrial intervention
program for this category would prove an unmitigated
auccess.

To provide PTI services to the upper group would
be to prévide an ineffective service to the group that
needs help the most, and if we were to use -recidivism
as our evaluator;there iz little doubt that the progran
would be classified a gr oss £ailurs.

If pretrial intervention is to be effectiQe,it
must operate above the level-whgxs.stiéﬁa and harm are limit-
ed - in -~ guantity but below the level where realistic
appraisal indicates that society's interests in czescurity
will not be satisfied. |

Pretrial Intervention can serve as another alter-

nafive to prosecution in that it allows a degree of
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continuing supervision over ﬁhose who previously hed

to be let go or prosecuted.- Under & reslistic pretrial
intorvention program, the prosecutor has a third cholce,
for he can retain control over the offender without
jeopardizing his cése for a longer period in order

to enable him to melte a morse informed judgement a8 to
ths apﬁropriate ul¢imate disposition.

Y-
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¥, LEGAL ISSUES , !

The concept of pretrial diversion h:s emerged
within recent years as a major issue in the ongoing
debats over solutions to one of our most perplexing
gocial problems, the soaring crime rate. The
promise of a more humane system of criminal justice
to solve this problem has given added impetus to .
diversion's popularity.

05060090908 080C

Amidst a flurry of recent studies indicating
diversion can be successful in reducing racividism,
scant attention has been given to its legality.
Traditional principles concerning judicial super-
vision, assistance of counsel, the right to a
speedy trial, and tke privilege against celf-
inerimination which inhere in the regular criminal
process, have been glossed over in the_haaste
to implement a promising new concept.!

A, Gegeral Comments
‘ Thess comments, when mede, were certainly true;
but sincé that time many of the legal issues inherent
inipretriai diversion have been analyzed by commentators,
énd although the legal periodicals are by no means saturated
with scholarly reviews, there has been enough activity
in this érea to illuminate many of the more significant
‘.l.s:stze:=.."?.2 - :
As originally implement<d, thé.New Jersey Defendant's
Employment Programs had many of the equal protection and
due process short-comings recognized by the comentators,
but, as previously noted, on April 1, 197l R 3:28 was
extensiveny amended, retitled "Pretrial Intervention
} Programa| and equal protection and due proéess safeguards
were incorporated. ‘

The enectment of thesa amendments did not, however,

‘qs.'




resolve all of the issues, The court rule provided

for procedures to e utilized in "counties where a
pretrial interventioﬁ program is approved by the Supreme
Court for operation...", and it did not forbid the

operation of non-approved programs without the proteétions

afforded by the approved programs. Although this "loophole”

remains, there are 20 known unapproved programs operating
or planned in New Jersey at this time, and it is doubtful
that the courts would allow a competing informel program
to exisg?B

. In August of 1974, J. Gordon Zaloom, Esq., Chief,
Pretrial Services, St:te of New Jersey, Administrative
-Office of the Courts, Division of Criminal Practice,
wrote a detailed set of proposed guidelines fof the
.-gxpected state-wide implementation of pretriai inter-

vention thset was submitted to the Supreme Court in
124

Septew.. of 1974 » fhét Mr, Zaloom's article significantly

influenced the guidelines that werse eventually accepted
cavntot 3 doubted, for the order adopting and promule
ge+ing the officf{al guidelines incorporated almost
verbatim much of the reasoning contained in that article,
and sections of ths proposals have been frequently

and favorably referred to by the Supreme Courf.12b

127
In State v Leonardis I, the court set out standards

that were subsequently published by court order in
November of 1976, and these guidelines, as interpreted

by court decisions, when read in conjunction with the

-L6-
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ensbling rule, mcot many of the issues rals .. by the
cormentators about individual rights under pretrial
diversion program?.

Under the guidelines every defendant who has been
accused of any crime ?s supposedly eligible for admission
into a pretrial intervention program. This policy,
if adhered to, would obviaie tae need to discuss the
equsl protection arguments applicabie to prograﬁs that
have restrictive requirements, but as later shown,in
practice, many programs in New Jersey appear to have
"de facto" restrictions.129

Guideline L specifies that "Enrollment in PTT
prograns should be conditioned upon neither informal
admission nor entry of a plea of guillty. eee" and thus
the legality of a requirement that the defendant plead
guilty or informally admit culpability will not be
addressed herein, Suffice it to say, that some programs
jn other states have such a requirement while othaers
do not foruid it, and there seem to be strong arguments
available to support such a requirement. 199

Guideline 5 provides that.“No information,sooces
obtained as a result of a defendan€§ application to

or participation in a pretrial intervention program

should be used, in any subsequent proceeding, against

his or her sdvantage. As interpreted by the New Jersey

1
Cqurts,‘%&is affectuates a strict measure -of confidentiality
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_ 132
and avoids problems raised by some commentators.

Guideline 8 provides that the"decisions and Réasons
therefore made by the &esignated...(decision malkers)
in granting.or denying...applicationse..., in rscommending
end ordering termination from the program or dismissai
of charges...must bte feduced to writing and disclcased
to defendant," Furthermore, this guideline allows the
applicaht the opportunity to challenge a decigién denying
entry, or a decision to terminate him and have his case
handled in a normal manner. The issues as to whether
or not the defendent must be advised of the basis for
.adverse decisions and afforded the opportunity to
contest them at a hearing héve been settloed; However,
as will be seen later, there remains the question as to
whether or not the procedures provided fully satisfy

due process requirements.

s

B. Seraration of Powers

Before addrgasing the legal issues as they relate
to the rights of the individual under PTI, it seems
appropriate to ans%er-two questions raised by the
Chief Justice. |

1. Does ths court rule invade the exectutive
authority of the prosecutor?

In answer to this question the Chief Justiée said:
'fjo - for the Supreme Court has decided the prosecutor

has virtually untrammeled authority, ééentially a -e

"'"{8‘
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\ .
veto power - except &n cases of arbitrary abuse,”

The truth of this statsment 1s questionable.

First of all the lower courts in Rew Jersey have decrsed
that should a cournty prosecutor not establish a program,

it would constitute Q denial of equal protection for

the defendants charged within the county:ytnd the Supreme
Court has ‘ssued an order implementing mandatory guidelines
for &ll approved programs.

The prosecutor does not have "untrammeled4authority"
to reatrict his allocaticn of resources to certain
offenders or certain offensesfssﬁe does not have the
authority not to establish a program. He does not
even have the authority to admit participants to his
program, for he must seek an order from the court
granving such admission. Should he desire to deny
admission, he may do so, but hia action is eubjact to
appeal. Ee may not terminate an unsuccéssful partilcipant,
but rather he must esk the court to do so. In fact,
in Leonardis I,Igége court declared that by limiting the
"virtually untrammeled authority" previously exercised
by prosecutors, due process objJections to the admissions
procedures were megf7 :

Under non ~ PTI procedurés a prosecutor can divert
without giving a written reasson and basis thorefore.

He can refuse to divert and his decisicn is virtually

unappealable, or he can proceed with prosecution if the

- l‘q-



defondant fails to adhere to &n arrangsment without havirng
to Jjustify his reasons. Regsrdless of the standards

usod in eveluating the program directors and prosecutors
actions, the mere existence of judicially imposed
procedures and review constitutes an inrriﬁgement into

the executive domain. Whether or not such infringement

{s desirable is not the question. It is in fact an

infringement contrary to the Chiefl Justice's remarks,
.Following the Supreme Court's decision in LeonardisI’

the Attorney General filed notices of motions tc intervene

a9émicus curiae to obtain an extensiovﬁf time in which

to file a petition for clerification and for a stay of

Judgement. ‘The court granted the motion on September &,

1976 gllowing for a rehearing to consider the question

of the Court's authority to ordar diversion of a dofendant

into pretrial intervention when and if a prosecutor refused

to consent to diversion. At that time the court directed
the parties to consider wnather, in light of the doétrine
of séparaﬁion of powers, the Court had the power,

either before or after indictment, to dive:t a defendant
over the prosecutor's cbjection pursuanﬁ tc either its
rule~making or adjudicating pdwaré. Briefs were submitted
by the Hudson County Prosecutor, The Public Advocate

and th7ﬁttqrney General, Ths .ourt sntertained briefs
cron the Trustees -of the Eergen County Ber Associatlon

end Judge Evan Kusbhnsr, Preaiding Judge of the Municipal

o=




Court of Paterson, and also allowed the Passaic County
. 136
Prosecutor to rely on his briel previously filed,

As to the interpretation of state law and the state

_constitution, the State Supreme Court -has the ébsoiute

—3> P

owér to rule finally, and it is therefore their decision
as to whether or not they have infringed upon the domain

of the Execgﬁtive Branch which is controlling. Since
the earliest days of the state constitution, the Supreme

Court has been involved in sn ongoing dispute with the
Legislative Branch over the issue of whether or not’
‘the Supreme Court rule making powers in ths area of‘
practice and procedure are subject to Legislative
contréf?a The full ramifications of this dispute will
be discussed later in that part dealing with Judicial
infringement on legislative prerocgatives, It will
suffice to say at this point that the Court has jealously
guarded its rule making powef:ﬂo ’

The court has.declared that PTI 1s "g procedural
alternativ; to the traditional system of prosecuting

L .
and incarcersting criminal suspects,”" and thits is within

the practice and procedure over which their rule-making
pouwer extend;jz

It is unfortunatly true that "in the long run
there is no guaﬁantee of justice except the personality
of the judga,wsand that "Wncever —ath an cbsolute

authority to interpret any writtern or spoken laws, it is

=85)-
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he who ia truly the lawgiver, and not the person that
"y
first spoke or wrote them."

One commentator in commenting on the New Jersey
Supreme Courts holding in comnection with the leeading
case interpreting its rule making powers noted:

"The ambiguous qualities of the expression fpractice
and procedure'! must be considered, 'The question of the
proper limits of procedure for rule making purposes
may be baffling, but ordinarily the courts answer is
not final; if the court answers it unwis:ly, as by
attempting to marage & subject more suitable for popular
than judicial control, the answer can be corrected by
the legislature, Under the (holding that the rules
are not subject to legislative control) the court's
answer is fraught with larger consequences, for the

- court that exercises rule making power and also deiines

its 1imits has declared that its rules cannot be ovarridden

by legislation, " 145

It is certainly an arguable point as to whether or
not the judicial branch has the power to establish
"procedural alternatives to the traditional system
of prosecuting o:rfenders," but when they are the socle
judge of the validi*y of their claim, who can doubt the
answer, Can.they also claim that they can "decriminalize
certain offenses,;q:ffect police discretion not to charge,
establish "rehabilitative" and social services as
alternativgs to traditicnal prosecutioh? If they are the
s0le judge of whether or not an area falls within their
rule meking power, what will become of the supposedly
co-equal branchies of the government?

It would seem that the opinion that pretrial iInter=-

vention as "a procedura;/alternative' falls within the

-5&-
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practice and procedure over which (the) rule -meking

® power extends" is based on the assumption that pretrisl
intervention has solved many of the procedural problems o
facing the judicial sys;tem‘.q7 In support of this view,

@ the court refers to its prior relience on an suthors law

review comments and its own conclusionary remarks that:

Pretrial intervention provides one means of addressing
the problems of congestion and backlog of cases which
currentlyconfront our prosecutors, public cdefender's

e and courts. To the extent that a PTI program averts the
costs of processing these cases, it also permits &
more efficient use of the limited resources available
to law enforcement authorities, I48

. The court gives no basis for tﬁese bald conclusions,
@ and indeed,as previously discussed, logic and statistiecs
| would seem to indicate that inl lact PTT is an additional
appendage to the system that simply causes the limited
Py " rasources to be.spent igqa d.ifferent manner. In 1976 there
were a total of 335,330 errests in Hew Jersey and 274,169

15
of these (82%) resulted in charges. During the same period

ST I T

there were 2502 people enrolled in Pretrial Intervention

P o

. 181
® programs. 2041 of these individusls successfully completed

ts2
the programs. Thus approximately 7/10a of one percent of

-

all those charged with offenses in New Jerssy during 1976
® were handled through Pretrial Interven:tion Programs. In

light of the féct that thesse h;ere'less serious offenders,

80% of whom would probably hesve pleaded guilt:;s,s it is

difficult to see haw this program can be said to relieve -

e ‘ .
. congestion and backlog in the courts. Very simply stated ,
there i3 no basis for the claim that the court is justified
-53-
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in implementing such ?érogram because of the effect it
will have on the system. .

After the court declared that the program does not
encroach upon the powers delegated to the executive and
legislative branches of. the government, the court wané on ) .
to atte@} to explain the reasoning benind this concluéiono |
Regarding the executive branch, the court noted phat'“ the
constitutionality of the enabling court rule provides the
essential foundation for mandating judieial rev1ew ol
determinations made pursuasnt to that rulefq Up to this
point in the decision, however, the court had only dis-
cussed constiti tionality vis a vis the legislative branch.

In essance, what the court was seying was " since we can
create the program without infringing on legislative

prerogatives, we can force the prosecutor to participate
in it without encroaching on the executivs branch.,” The

rational behind the courts position is not apparent, and

it is never explained.

. bt Ty PR un

In Leonardis II the court specifically held tkat its
fprulemaking power must be held to include the power: to
order diversion of a defendant into PTI where either the
prosecutor or the program director arbiﬁrarily fails to
folf@ the guidelines in refusing to coﬁsenﬁ to diversion.: —_
Conversely, where the program director or the prosecutor
would subvert the goals of the program by approvinﬁssiversion,

msanfhgfull}udicial review must szlsoc be cognizable," —_—

Even if ons concedes the point that the court has the

—Sq_
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powar to sstablish an alternative to prosecution in order
to aveid congestion and backlog, it does not follow that
they have the power to order the prosecutors to use this

altefnative.

At another poinf in the Leonardis_II decisi;ﬁ, the céurt,
once_again-relying on conclﬁéionarylabels, declares that
the decision to divert a defendant into PTII 1s funétionally
a "quasi~-judicial décision" and this leads the court to
proclaim " this conclusion deso;ves any argument that by
ordering a defendant into fTI a court would be violating
the separation of powers doctrilgf Tae courts séle autherity
for this position is its similar remarks in the earlier
Leonardis decision, and the reader is loft to speculate
as to why the decision is "quasi-judicial” rather than
prosecutoriel, _

Showirg considerable good judgment , the court then

abandons its effarts to justify its sctions under its rule-

making powers, and it wisely moves on to consider its

-SRI NS

authority for establishing the progrsm under its inherent
adjudicetory -powers. Here the court started off on firmer
ground by citing numerous authorities to support its
position " that the courts have emple suthority under their
ad judicatory powers to review prosecutorial decisions

where there i3 a showing of pateant or gross abuse." The
court correctly ncted that even if a diversion &écision

did not entail the exercise of a "™ quasi-judicial" pover,
-review would be consistant with the traditioﬁal role that

the courts have exercised in safeguarding individual rights

e 55 =
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from ebusive governmental action.

Unt'ortunately the court!did not remain on this firm
ground, for it returﬁed to discussing "quasi-judicial" pows=
er arguing that to allow a prosecutor to have a pretrial
intervention program.that was not controlled'by the courts

would be to give the prosscutor more control over offenders

than they had prior to tﬁe adoption of pretrial intervent-
ion, The court stated that this would pose the threat of
expanding governmental control over individuals suspected,
but not yet coavicted, of committing crimésimq

It must be conceded that a program of diversion that
makes the ultimate disposition of the offender depend on
whether or not he will accept specified rehabilitative
gservices does give the prosecuior .. more formalized control
than he previously had, but unless we aré to ignore long-
standing informal diversion programs, we cennot assume that
| quantitétively he has acquired more control. The fact that
his contrcl has become more structured and visible couléd
be an indication that his previously untrarmeled discretion
hags been restricted and his control over the alleged offender
has been lessened.

If it i3 a fact that pretrial intervention does result
in "an sxpanaipn of governmental controls over individuals
suspected, tut not yet convicted, of committing crimes",
ia it any leag of an expansion because the progrém was cone
ceived by and is controlled by the judiciary rather than

the prosecutor ? Arguably the possibility of abuse of this

56~
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expeanded control will be greater when the power is exercised

by the executive branch rather than the judicial branch, : '

but the amount of the control will remain the same. . |
Having decided that the establishment of the program

and the supervision of the prosecutor pursusnt to Rule 3:28

did not unconstitutionally infringe on the executive domaln, :

the court went on to discuss the anticlpated scope of the |

review, and it is here that the court seems to retreaf.

Having proclaimed its power to act)it decleres its intention

to exercise great restraint.

In the section of the Leonardis II decision discussing

possible infringement by the judiciary upon areas reserved

to the leglslature, fhe court noted:

Equally important, we should not expect the Judiciary
{emphasis added) or the Legislaturse will engage in a test
on the limits of their power. As Chief Justice Weintravo
noted in Busik v Levine:

A coordinate branch should not invite a test of
strength by proclamation. Our form of government _
vorks best when all branches avoid staking out ;
the boundaries that separate their powers, '

-

[EILhR =Y

~ In light of e recent lower court decision that had man-
dated the ;stablishment of a program in Somerset County}bp
this caution by tae Supreme could easily have been a warning
to the lower court judges to refrain f}ém tsking similar
action. Judicial restraint in this area would undoubtedly
contribute to a more harmonious working relapionship with
the other branches of the govefnment, for itf;ne thing to
have the judicliary make available to a coegual branch of
the government an alternate to prosecution, but it is quite
anoter to have them order the other branch to utilize this

~57-
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gervice,
In setting forth the standards to Le utilized by the
courts in reviewing the exercise of prosecutorial discretion,

. not to divert an offender, the Supreme Court imposed strict

stsndards:

. while Jjudicisl review 13 consistant with
applicable principles riuder the separation of —
powers doctrine; we are of the opinion that the
scope of such review should be limited. ...

We are mindful of the prosecutors duty to
enforce the law and the Legislature's authoirity
to proscribe certain conduct and fix penalties for
violations. Accordinzly, great deference should be
given to the prosecutors determination not to
consent to cdiversion. Except where there is such
a2 showing of patent and gross abuse of discretion
by the prosscutor, the designated judge is
authorized under R 3:28 to postpone proceedings
against a defendant only where the defendanc has
been recommended for the program by the program
director -~ with the consent of the prosecutor. le®

The court further stated that "the guidaslines
promulgated pursuant to (their) decision in Loonard:s
were intended to establish a heavy burden which the
defendant mﬁst‘suatain in order to overcome a proéecuturial
veto of his admission to PTI," and that "(a)ccordingly these
guidelines should be interpreted to require that the
defendant clearly and cohvincingly establisn that the
prosecutors refusal to sanction admission inté the
program was‘gfsed on a patent and gross abuse of his

discretion.” Finally the court further enhancea the

prosecutors position by stating:

In passing it may be noted that Guideline 3
provides that any defendant charged with a crime
is eligible for enrollment in a PTI progrem. In
other words, every defendant is entitled to consideration.

-58-
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However, the prosecutor's refusal to consent of
the court's denlal of a diversion order may, where
appropriate, be based solely on the nature of

the orfense charged. oY

It is thus apparent thet as to the dscision not to
divert,the prosecutor'apparently has the same latitude
that he had prior to the enactment of R 3:28. The
court specifically deciined to conaider what procedurses
are necessary when a prosecutor desires to terminate a
defendant's participation in PTI. The argument for
judicial review of a prosecutor's decision to take a
benefit away from a participant Qoulﬁ seem to be. stronger
than that for the initial decision to grant the benefit,
and these considerations will be covered later in this
paper.

Before leaving this area, it should be noted that
although the court claimed the power to control the
authority to review the prose:gtor's decisicn to admit
participants in order to limit his ability "to subvert
the goals of thg program," it did nét specify the scope
of this review?nor does the decision deal with the
situationiwh%ch is far more common than PTI,where the
prosecutor:g?%lines prosecution.

Although the remarks of the Cﬁief Justice fail to
consider all the aspects of the pntential Judicial '
infringement on prosecutorial discretion, at least as

to the decision not to divert, they would seem to have

a basis in fact.
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2. Is this program compatible with legislative policy?

To this the Chief Justice answered: "It 1s, The '
Legislature in 1971 adopted such policy with regard to
drug offenses and I have no doubt, particulauly in view
of the economic benefit to the taxpayer, would put 1its
stamp of arproval on the whole court policy. The Fe?g:al

Congress is also considering such diversion programs.”

At the time of the éhier Justice's speech, pretrial
{ntervention programs had been operating in Hew Jersey for
over six years. Certainly, if the legislature was
anxious to "put its stamp of approal”™ on the program,
they had had ample oppartinity to do so. Although
it was true at the time that "the Federal Congress 1is
considering such pretrisl diQersion prograﬁ;?ztha same
was true in 1973 when Chiéf Justice Richard J. Kughes,
(then Chairman, American Bar Association on Correcticnal
Facilities and Services) advocated the passage of
legislatign in the hearings on the frderal diversion
program:bcToldaCe there has yet to be a milti-problem
oriented pregrial diversion prograﬁ inittated by the
federal government, It thus seems somewhat presumptuocus
to assume that il given the opportunity the legislature
would "put its stamp of approval" on the New Jersey
program. They have been giveﬁ the opportunity and they

' haven't.

The Chief Justice's aasumption is further weakened
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however, by the fact that on January 31, 1975 the
Prosecutor Discretion Act cf 1974 was introduced into
the legisluture, and on January 19, 197é a revised version
was re-intruduced and is presently before the Judicary
CommitéeejgaThis bill permits the prosecutor to refer-
persons charged with certain offenses to 3 program of
sdpervisory treatment prior to trial. Under the bill
this power is exclusive to the prosecutor.-

Finally, there is presently before the legislature
a resolution which proposes an amendment to the anstitution
to establish the responsibility of tne legislature to
provide an efficient system of justic;?oand another
proposing an amendment to the constltution that willﬂcause
the rule making powers of the State Supreme Court to
be subject to the laws enacted'by the legislatgref7'

The failure of these rmendments and bills to pass
might well indicate that there is insufficient aupport
to overturn the judiciary's sction, but this is a far
cry frcm the iaference made by the Chief Justice. It
hat long deen recogni..d that, it is the function of
the legislature to define classes of offenses'and to
specify how each class is to be treatedfnﬁnd it hasg
been stated that iueally the paramount role in_the
develcpment of pretrlal in?s;vention programs should be

assumed by the legislature..

In implementing R 3:2€ 1 the sccompanying guidelines

. -



/
there can be no doubt that the courts have attempted to

modify the legislatureg determination of what constitutes
crriminal behavior and how such behavior should be dealt
with. The court has declared the purpose of pretflai .
interventicn include: "To provide defendants with
opportunities to avoid prosecution..., to provide an
alternative to prosecution for defsndants who @ight be
harmed by the imposition of criminal sanctions as
presently administered..., to provide a mechanism for
permitting the least burdeqsome form of prosecution o
posaible for defendants charged with"victimless?hoffensésjvq
In the text accompanying the guidelines we are
told that"diversion in appropriate circﬁmstances can
serve as sufficient sanction to deter further criminal
conduct, that the use of PTI provide .a mechanism for
minimizing penetration intc the criminal process for
broad categories of offenders accused of ‘victimless
q:?mesl...while stututes proscriptive of such behavior
remain in for?e and that PTI provides for removing
from ordinary prosecution those who can be deterred

175
work or supervision.,”

from criminal behavior by short term rehabilitative

what does or does not constitute a ‘sufficient
sanction to deter further criminal behavior is in the
‘first instance up tc the legislature, and by long

standing tradition, the prosecutor. If the legialature
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proscribes conduct, and the executive branch desires to
prosecute, it is not within the province of the Jjudicial
branch to provide defendants with opportunlties tc

avold prosecution, to provide an alternative to prosecution

for defendents who might be harmed ©y prosecutiom or
to de-criminalize certain classes of offensesivb

The Supreme Court of New Jersey has held, however,
that they do not feel themselves bound by legislative
inaction?vand as evidenced by this program, they have no
hesitancy to fill the legislative void when thef deem
it zppropriate.

Through the action of the judiclary, the counties
have been required to fé%f; thorugh the prnbstion
departments, programs .that many of them apparently
did not waﬁt?d'ro allow tke judicial branch of the
government, which is nbn—responsive to the electordate,
to develop and fund a state-wide operatiénal program
of this megnitude is at the least poor policy and very
possibly unconstitutional.

In the development of this program no hearings were
conduated wherein.opposing views were héafd?qno consid-
eration of record was given to less onerous éltarnatives,
nor were the representatives of the people allowed
to decide how best to allocate limited resources. There

13 no legislative history to look to in order to-ascertain

the intent of the rule, and although we are told that
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certéin sources were considered in devising the guidelines,
wo are cautioned that they were "not necessarily followe‘d'.'lsQ

There are certainly strong arguments that cculd
be made to-the effect that this rule uncopsitiﬁtionally
infringes on the executive and legislative branches;
but where would these complaints be heard? Will the
opposing party receive a ﬁfair and impartial” heéring
when the alleged offender sits in judgemeﬁt? The framers
of thé constitution were wise when thoy‘édopted the
provisions relating to the separation of powers, and
it is obvious that at the vary least the present
pretrial intervention program in New Jersey unneccssarily
strains this basic concept to_the breaking peint,

As notea in the pr&ceeding-subsection, ;ho Court has
considered the constitutionality of R 3:28 and,not
surprisingly, they found it to be constitutionai.

That the Court has the power to make rules concerﬁing
the prsétice‘aud procedures in all the courts of the
state.cannot ?e doubted, Although the Court declared
soon after its crestion that its rule-making power in
the area of practice and procedure wes not subjegcf to
legisiétive controlimcertaln commentators and judges
have fougg fault with the suthoriyies the court ussed to
support its determination:nghis author. is of the opinion
that the State Constitution makes the rule-making power

as it relates to practice and procedure subject to

legislative control; however, this igsue is not relevant
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here fop there is no conflicting legislation.

The quostion is whether or not the courts determination

that they have the power to aevise akd implement proced-
ural slternatives to the traditional system of prosecuting
and incarcerating criminals is valid. They attempt to
base this power on the fact that pretriél intervention'
solves many of the brocedgral problems facing the
judici§1 system, and thusffalls within thqir power to
regulate practice and procedure; however,théir conélusioh,
as previously shown, has no factuasl support,

The Court argues that inherent in the judiciél
power 18 the judiciary's authority to fashion remedies
once its jurisdiction is 1nvokea,'3{mt it fails to deal
with the problem presented by the fact that it is usually
felt that the mere charging of an éndividual through a
complaint and summones is not thought to invoke the |
Jurisdiction of the court:l.sr‘i The court apparently rec-
ognized this distinction when it diracted‘tpe parties
to consider, in light cf the separafion of powers 88
doctrine, the.courts power before and after indictment;
however, the court never addressed this issue in its
opinion. The courts decision ceems to indicate that
its powers before and after indictment are the same,

It is ons thing to say thét once a éourt hés
jurisdiction and has made its findings, it may form

an appropriate remedy, and it is an entirely different

thing to say that once the legislature has proclaimed -
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coertain activity to be criminal, the courts can create
alternatives to prosecution, provide opportunities
for defendants to avoid prosecuticn or (=3 sihply de=

criminalize what it believes tc be vigtimless crimes,

Although at times the Court attempts to strike a
concillatory tone, there can be no mistakingnthe fact ...
that they-believe that the legislature does not have the
power to do away with the court administe;qﬁ Pretrial
Intervention, Regardless of what one might feal ébout
the validity of the courts position, it must be remembered
that it is they themselves who are the final judges of
its correctness. The likelihood that the scope ar the
nature of the pretrial intervention program in Hew
Jersey will be substantially effected by other than

court rule is remote indeed,

C. Individual Rights

There are numerous individnzl constitutional rights
that are effected by the New Jérsey Pretrial Intervention’

Program, These include equal protection, due process,
sneedy trial, right to confront witness, right to a
probable cause hearing =nd right to effective assistance
of counsel. A discussion of the interrelationship of
thess rights and the procedures and practices 6f'tpe
program follows:

1. Equal Protection

There are two areas that will frequently

(3=
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() raise equal protection questions in a program similar
to New Jersey's. They are .{1)8ince the enabling rule
applies throughout the state, must a county implement

a progranm in order to avoid denying offenders within

¢ its jurisdiction equal protection, and (2) must a program
developed within a county be multi\purpose oriented, or
may the program restrict its efforts to offendere in

® _certain problem areas?

In addressing both of these questions,it is necessary
to apply the correct criteria, If thsre were a suspect
PY classirication based on wealth, religion, race or sex, 86
't_;he state would have to show a compelling state interest,

but if no suspect classification is involved, the state
{ _ reed only show that although the program might discriminate
against persons similarly situated, it is rationally
related to a legitimate state interesb:e1
Although some of the early. programs excluded female
® offenders, none now do, and it would thus appear that
no suspect classification is involved.
In connection with the first question, it must be
noted that the rule merely permits the establishment
of a programn, aﬁd it does not require such action. One
commentai:or referring to a Supreme Court dec.’Ls:Lc:mleg
wherein the Court uphsld varying county criminal procedures
on the groufd that these procedures were discretioﬁary

with the counties, submitted that a county's failure

to adopt a progrem under the New Jersey rule wesld not

o -L7-
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constitute a denial of equal protection. The previously
150

~referred to Superior Court decision of State v Rourtski,

and the pasaage of time which has seen the development
of programs in all counties would seem to have made this

question only of academic interest. The programs, as

w#ill be shown,are not identical,but the rationale of

4 .oRt
Salsburg would secm to avoid any problems., The correctness

of tke Koyrtski decision will not be addressed herein,
This leaves unresolved the other facet of the

equal protection issue, that being, must a program

developed within a county be multi- purpose oriented,

or may the program restrict its efforts to certain

problem areas and thus make ineligible certain offenders.

The official guldelines provida that "every defendant
- 19z
who has been accused of any crime shall be eligible

for admission into a PTI program," and Guideline 2

states:

YEligibility for PTI is broad enough to include all
defendants who demonstrate sufficient effort to
effect necessary behavioral change and show that
future criminal behavior will hot occur. Any
defendant accused of crime shall be eligible for
admission into a PTI program. Vhen the application
indicates factors which would ordinarily lesd to
exclusion undsr the guidelines established herein-
after, the applicant nevertholess shall have the
opportunity to present to the program director,

snd through him to the prosecutor, any facts or
materials demonstrating his smenability to the
rehabilitative process, showing compelling reasons
justifying his admission, and establishing that a
decision against enrollment would be arbitrary and

unreazonable.

Guideline 3 sets out certain factors which must

-68-
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be considered along with other relevant cilrcumastences,
It declares that pretrial intervention is not ordinarily
approprizte for juveniles, should not be afforded to

those residing at such a distance as to preclude effective

service dqlivery, and is limited to persons charged with
criminal or penal offenses in New Jersey Coufts?s'lt
apecifies that defendanta who are charged with offenses
likely to result in suspended sentences without probatlon
or fine should not be eligitle and specifically prohibits
the enrollment of those charged with ordinance, health

code and other similar violations. The program is not

1imited to f‘rst offenders, but if a defendants record

jncludes one or more convictions of a serious nature,
he should be excluded. Even if a derendant at the time
of application is on parole or probﬁfion or even if

he is a former graduate of a PTI program,it is possible

L. >

for him to be enrolled,.although“sﬁéc{ai considerations S
ara appropriste. ' ’
The guideliné relterates th#t_any defendant is
eligible, but the nature of the crime is a factor to
be considered. "If the crime was (1) part of Qrganized
criminal aqtivity; or {(2) part of 2 ccﬁtinuing criminal
business or =nterprise; or (3) deliberatly committed
with violence or threat of violence against.another person;

or (4) a breach of the public trust where admission

to a PTI program would deprecate the serioﬁsness of
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® (the) crime™ the application should be denied

oo

although tbe defendant mﬁy present facts or materials
19
werranting his admission.

The New Jersey Supreme Court has declared that it .

i the offender and not the offense that mast be con=-

195
. sidered.

Despite this appearance of uniformity, as of
October 1, 1977, of the 22 prograns approved by the Rew
Jersey Suprems Court (7 of which had been approved since
the issuance of the guidelines) only one, the Morris
@ . County Program was opsen to all offenses, Four programs

gdmitted indictable and non-indictable offenses, but

196
pot drug offenders; thirteen programs admitted indictable

197
offenses only; two programs edmitted igdictables and
19

drug offenders but not non=indictables; one prcgram
adritted CDS indictable onl?‘? one program admitted CDS
non-indictable onigt;) and one program was solely for

® elcohol dependant n.on-indictabligi :

It is obvious then that the pregrams do restrict
basaed on offense, and that by approving such programs
the New Jersey Supreme Court 13 failing-to follow its

e - 202
own guidelines.
The sjual protection guarantess of the federal
’ constitution do nat require identical’ treatmen’c for &1l
® : offendeig? If the distinction among clasaes 'similarl_y

gaituatsed is.not an interference with a non fundamental

Y 0=
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right and does not result in suspect classification,

. : ' . 2o
there need only be shown a rationel state interest,

Economic and/or administrative unfeasibility. we-id,
in all probability, be a reasonable basis-for restricting
the program?oslf a county after having considered the;
nature of its problems and the avalldbility of reéources
to meet these problemS'détermined that in order to

expead these resources in the most effective manner

it mist limit its efforts to certain areas, it would not

run afoul of ‘equal protection guarantees,

The PTI program, as deaigned, does not seem to
violaste existing equal protection guarantees, and like-
wise, if it were redesigned tu allow for variations
among counties 1% would be constitutional, The present
procedure of dpclaring a uniform policy applicable
throughout the state and.then approving programs which
discfiminate against offenders similarly situated
violates equal protection guarantees,

At least in theory under the present rule, counties
are given discretion as to whether or not to establish
programs, but under the guidelines the counties with
approved programs must apply the snumerated standerds.
Although ths term guideline would seem to indicate
merely a suggested procedure, the language of the gulde~
lines relating to eligibility is couched in mandatory

terms. (Every defendant who has been_accused of any

..‘7‘—-
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crime shall be eligible for admission to a PTI program).

The court decisions certainly leave little doubt that the

guldelines must bs adhered to.
One commentator has noted:

" . Wnile absclute territorial uaniformity is-

not & constitutional requisite under the Fifth and
Fourteenth amendments} there must be some reason=-
able basis for the lack of uniformity which results
in unequal treatment of persons similarly situated
in different parts of the territory or jurisdiction.
The fact that pretrial intervention may be experi-
mental is not sufficient reason for the different
‘ treatment, for the jurisdiction, having once
created the program, must apply it to all persons
within the class whe are similarly situated, absent
en economic or administrative justification ~ for
unequal applicibility.5 .

3, Salsburg v Maryland, 346 U.S. SL45 (1954)

4o Shapiro_v_Thompson. 394 U.S. 618 (1969). '"We
recognize tnat a State ... may legitimately attempt
to 1imit its expenditures, whether for public
assistance, public education or any other progran.
But a State may not accomplish such a purpose by
invidious distinction between classes of 1ts cit-
izens," 394 U.S. a% 6244 '

5, See, Griffin v, Illinois, 351 U.S. 12, reh. den..
3517 0.5. 958 (1956) whers a full direct appellats
roview could only be had by furnishing the Appellate
Court a bill of excepticns, which oftoen required

a transcript which had to be purchased and wanich
therefore denied indigents access to the Appellate
Court., In holding this provision unconstitutional,
the Court opined that while a state is not required
by the Constitution to provids a right to appeal,
having once cone so as a matter of right snd not
diacretion, it then must do so in a way that does
pot discriminate against some convicted defendants.
While a pretrial intervention program which has
limited applicability in a particular geographical
unit does not create a discriminatory classification
based upon wealth as in Griffin, for which a
compelling state interest in maintaining the
Cclnssilication must bs shown, a discriminatory
clasaification nevertholess is created by the
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1imited spplicability of the program. The principle
announced in Griffin 'that once a jurisaiction has
given its citizens a righk, 1t must be allowed

to be exercised in a non-discriminatory manner

would seemingly compel the jurisdiction to demon-
strate that there is a reasonable basis for the dis-
crimineting classifications caused by limited gspolic-
ability. 298

The official guideliﬁes should be changed to clearly
atate that eligibility is a matter for each county to

decide based on its available econcmic and administrativa

considerations.

2. Speedy Trial

ﬁnder the prbviaions of the Sixth‘Amendment, sn in-
dividual has the right to a speedy trial. The Fourteenth
Amendment makes this safeguard applicable to the states.
In Mew Jersey the state constitution likewise guarantess

this right. 2e7

Alfhough under the fedesral law the defendant need
not demand trial in order to effectuate his right, his
failure to do so 1is gne of the factors that will be con-
sidered by the court in determining if the accused's
rights have been violated.zae

Thus, gnder the federal law there need not be an
affirmative showing that the accuséd has waived his right
to a speedy trial, and his'mare participation in a'PTI
program without demanding trial would very likely be
regerded as a waiver. In New Jersey the rule ia similar;

209
for although in State v Davis the court held that the

government must 3how affirmative evedenco of a waiver

r—-



and that the mare acquiesence o) the defendant was inasuffic-
jent, later cases have held that the defendant must object
in some fashion or his fallure to object will be weighed
heavily against him should he niske a'motion to dismiss
for lack of speedy trial.210

In setting forth the procedures to be utilized
by the lower courts in administering the PTI progrens,
R 3:20 provides in purtinent part that " where a defendant
ecee hes been accepted by the program, the designated judge
may ... with the consent of the ... defendant; postpone
all further proceedings agalinst said defendant ... for
a period not to exceed three months", If further posti-
ponement is deemed necessary, it likewise may only be
granted with the consent of the dsfendant. The standard
application form issued by the Administrative Office of
the Courfs to the counties for ;heir use includes a par-
egraph wherein the defendant voluntarily consents to the
government's'motioﬁ for a continuance and waives his
right to s speedy trial.

It is therefore obvious that in order to participate
in a Pretrial Intervention Prcgram in New Jersey, the
defendant must waive his or her right to a speedy trial.z11

Is such a required waiver constitutionaly permissible

-74-
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and if it is, what procedural protections are necessary

and or appropriate?

Although there does not seem Lo be any case law
directly on paint, it would seem that imposing a:feqqiremeﬁt
of a- walver of tke constitutional right to a speedy ” ‘
“riel is permissible, Pretrisl Intervention is a form
of formalized plesa bargainiﬁg)and the Supreme Gourt has
recognized that a plea of guilty which waa allegedly made
solely for the reason that the defenlant desirsd to avoid
a possible death penalty was not compelled in violation
of the Fifth Amendmgég. This decision was subsequantly
affirmed in another c3523whare a plea a guilty to szcond
degree murder was determined not to be improperly compelled
despite the accused pro;estatiﬁns-of innocence and
wherein the court noted the appropriate test to be:

"The standsrd was and remains whether the plesa

represents a voluntary and intelligent choilce among

the alternative courses of action open to the
defendant.

That he would not have pleaded except for the
dpporfunity to limit the possible penalty does not
necessaril? demonstrate that the plea of guilty
was rot the product of free and rational choice,
especially where the defendant was represented
by competarnt counssl whose advice was-that the plea
would be to the dsfendant's advantage. 21l
If an individual may plead guilty to an offense
in order to avoid prosecution on a more serious offense,
a fortisri, he can agree to a temporary postpor.ement
of prosecution in ordor to achieve a greater benefit.

(i.e. total avoidance of criminal liability)
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In order to make such a waiver truly voluntary

. 218
it must be intentional and informed. An individual is

: 218 :
permitted to waive the right to remain silent, tne right
. 217 ‘
to counsel and the right to be free from unreasonable

218 -
searches and seizures without appearing before a judge -in

s hearing, These waivérs,potentially may have a far
greater adverse effect on a defendant than ‘the speedj-
trial waiver neceasary to enter a pretrial intervention
program, Conﬁgquently there would not seem to be any
Justificétioﬁ for requiring a defendant to appear before
an impartial official in order to effectuate a valid
waiver?"’lf a defendant is advised in understandable
ferms what the advantages and consequences of his waiver
are, gnd is afforded the opportunity to consult with
.counsel and to discover the evidence against himfegis
resulting walver (assuming him to be competent) would
undoubtedly be deemed intentionsl, intelligent and
vcluntary.
From a practical viewpoint,the necessity of a hearing

to determine voluntariness of a waiver would lessen

some of the supposed advantages of PTI, those beihg
expedit;ous disposition and conservation of criminal
justice resources.

3. Rizht to Counsel

There has been considerable debate as to
whether or not an individual has a right to the assistance

of counsel in connection with his participatlion in a
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pretrial interventlon progranm, and at what time this
right, if it exists, attacﬁéh.zz) -

Guideline 6 provides: _

"Application for PTI should be madéAaa sooﬁ as’

poassible after commencement of prcceedings, but,

in an indictable offense, not later than 25 days

after the original plea to the indictment."

In the comm=nt accompanying this rule, it is
axplained that the purpose for it is that "eutting off
applications at 25 days after the holding of the arr-
aignment permits defendants sufficient time to explore
with counsel the risk of convictlon «o. 30 83 to be able
to make the most intelligent and voluntary choice to
sesk PTI earcllment., In making such a decision, defendants
have an opportunity under New Jersey's liberal discovery
rules to muke zn effective evaluation of risk, and an opp-
ortunity tc challenge law enforcemeat conduct through
motions to_supress."zaz

In practice, defendants are advised, "You may and
should talk with your lawyer before signing this app-
lication and agreement.A If you do not have a lawyer, ask
the Court Liaison téﬂhélp you arrange for oneﬁsiU1
individual thus has the right to consult with counsel
prior to enroliment, is encouraged.to consult with
counsel, and il he desires counsel but cannot afford it,
he is provided with counsel. In practice, the programs

investigated have established a working relationship

with thae local offices of the Public Defender that ensures
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that those desiring counsel receivs 1t.

Once an individual is enrolled aund his or her per-
férmance or progfess in unsatisfactory, they may be
toerminated. In the letter advising the pérticﬁpant

of a perding consideration to recommend to the court
2
termir.ation, the participant is advisec that he may bring

. counsel to a meeting witﬁ the pregram staffl to‘contest

this decision, and in the termination notice zent by the
. 225
court the participant is likewise advised of his right

to counsel should he desire to conteat the termination.

It is thus apparent that in theory and in practice
id.Neu Jérsey, the prospective participant and the
participant are afforded counsel at svery critical stage
of the program,

ly. Due . Process

A great deal of effort has been expended in

New Jarsey to insure that duse process requirements are
met. Guidelins 8 fs the principal safeguard, and it’

provides: .

"The decisions and reasons therefor made by the
designated judges (or Assignment Judges), prosecutors
and program directols in granting or denying def-
endants!' applications for PTI enrcllment, in rec-
ormending and ordering termination from the pregram
or dismissal of charges, &n all ceses must he reduced
to writing and dicclosed to the defendant.

A defendant may be accepted into a ?TI program
by the designated judge (or the Assignment Judge) on
recommancation of the program director, and with the
consent ol -the prosecuting attorney and the delendant.
Applications which are recommended for enrollment

by the program director and consented to by the pro-
ascutor must be presented to the designated jJudge

(or Assignment Judgs )} anthorized to snter ordera,
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If a deTendant desires to challenge the decision

of a program director not to recommend enrollment

or af a prosecutor refusing to consent to enrollment
into a PTI program, a motion must bve filed before

the designated judge (or the Assignment Judge)
authorized to enter orders under R 3:28. The A
challenge is to be based on alleged arbitrary or
capricious action, and the defendant has the burden

of showing that the preogram director ‘or prosecutor
abused his discretion in processing the application.,

No direct appsal can be filed to the Appellate

Division challenging the actions of the program
director or the prosecutor. However, the decision

of the program director or prosecutor may be challenged
at a hearing on defendant's motion before the designated
Judge -{or Assignment Judge) and, thereafter, defendant
or prosecutor can seek lsave to appeal from the court's
decision denying or permitting enrollment,

A defendant shall also be entitled to s hearing
challenging a program director or prosecutor's
recommandation (following an initial or subsequent
ad journment under rule 3:28) that the prosecution
of defendant proceed in the normal course, The
decision of the court stall be appeslable by the
defendant or the prosecutor as in the case of any
interlocutory order,

"When an applicstion indicates factors which would

“ordinarily lead to exclusion ... the applicant nevertheless

shall have the opportunity to present to the program

.director, and through him, to the prosscutor, any facts

or materials ... showing compelling reasons ... establishing
that a decisicn against enreilment weuld be arbitrary

and unreasonablez.z"b If the ngture orf the crime is such

that it would general;y'cause the application to be
rejected; the defendant wmay once again attempt to avoid

such rejection, but again the stendard of "arbitrary and
unreascnabla“applies?27

In order to evaluate tha cperative effects of the
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due proceés safeguards, it is then necessary to ldok at how
the courts have interpreted the words "arbitpary and
unreasonable® and to consider how the defendant might
go about proving that his exclusion was the result of
an arbitrary-and unreasov.able decision,

There are *hen two points within the pfogram at’
which due.process considerations become applicable.
The initial decision to enroll or not to enroll,‘and A
subsequent decision to terminate the participaﬁt énd
return him to normal processing. In the former it would
appear that the individual is seeking a privilege which
he has no vested right to receivf%ﬁﬁl& in the latter

g2q
he is facing the loss of a conferred benefit.

Prior to tne Supreme Court's decision in Leonardis I,
there was some question as to what type of proceeding was
necessary in order to review a prosecutoﬂs determination

to deny diversion, but in Leonardis I the court said:

"Although a trial-type proceeding is not
necessary, defendant shall be accorded an informal
hesring before a designated judge for a county at
avery stage ‘of a defendants essociation with a
PTI project at which his admission, rejection or
continuation in the program is put in question.

A disposition is appealsable by leave of court as
any interliocutory order, " 230 .

As previously noted, the Official Guidslines
subsequentiy enacted further addressed this issue and

specified the standard that the defendant had to overcomse
231
in order to have the decision reversed,

232
In State v Whits the court was faced with the
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question of what rights the d?feﬁdant was entitled to

at the proscribed informal hearing appealing the denial
of an application. The court held that the defendant

was not ent}tled to a hearing in which witnesses could

be called to explain the circumstances of the crime
and/or testimony would be offered by an expert concerning
his opinion as to the defendant's suitability for pretrial
jntervention. The court stated that its review would

be limifed to a review of the record before the precgram
director and the prosecutor to determine if their action
was arbitrary and caprlcious,233

Leonardis II was decided on May 31, 1977 and as

previously noted, the Court clarified its intention to
impose a neavy burden on the defendant who attempted

to overturn a prosecutors deczision not to divert., It
>stated that a defendant must clearly énd convincingly
establish that the prosecutor!s refusal to sanction .
admisﬁion to the program was based on a pa;ent ané gross
sbuse of discretionfsqln discussing the nature of the
hearing to be afforded the defandanf the Court cited with
approval the holding in !hite and reiterated "that

reviéw need nct .amount to a trial type proceeding, but
should be of an abbrevisied and infornel nature" and that
"(t)his hearing should not constitute a trial de novo

on the applicant's admissibl’ity, but should be coOnfinsd
to a review of the prosecutors actioné?ss

Althdagh the court restated its prior position
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that "a disposition by the trial court is appealable by
leave of court" it also stated:

We intend to continue our supervisory role over the
operation of this program end the legal determinations
of reviewing courts and local ofricials. We do not
expsct, however, that these proceedings will occupy a
significant portion of trial or avpellats court timse,

By their very nature, the guidelines place primary
responsibility for even handed administration of the
programs in tke hands of the prosecutors and program
directors. Judicial review should be available to check

only the most egregious examples of injustice and un-
fairness," 236

There could be no doudt after White and Leonardis II
that a defendant who desired to overcome a prosecutors
decision not to divert was faced with an extremely heavy
burden and that his methods of overcoming the burden
were limited. |

One method of showing that a prosscutor's or
program director's decision was arbitrary and capricious
would be to show that it was a totall§ unexplained
variation from the norm; however, in order to do this
one must be able to ascertain "the morm." . Just such a

; 257
course was aggempted in State v Forbes.

Defendant Forbes was originally indicted in Augu.t
1976 for conspiracy to commit larceny, 1arceﬁy and
embezzlement, He aspplied for an existing PTI program and
was rejected. In anticipation of making a motion for
reconsideration under luideline 8, the det'ense counsel
asked the program director for‘permission to reviewn
all the PTI files. This request was denied and the

defense counsel then served a subpoena duces tecum on the
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progrem director requiring him ﬁo testify as to his
reasons for rejection and requiring production of all
records and files concerning applications, processing of
applications, and acceptances and rejections from the .
inception of the local program until that time. The program
director refused to honor the subpoena and the court was
cailed upoﬁ to decids the issue,

The court rejected the'rsquesévto call the director’
as a4 witness, claiming that to allow this wodld.be.to
allow a triél.de novo, end it did not allow the defense
counssel access to the recurds, claiming that tney were
confidential and irrelevant, .

Although there is admittedly a degree of subjectivity
involved in the decision to enrcll, there are many oﬁ;
jective standards which must ordinarily be met. At the pre-
sent time)some programs have completea extensive statistics
and the Administrative Office of the Courts has initiated
sction that will provide statistical information showing
tae factors prssent in rejected applicants, successful ‘
participants and terminated individuals., To allow a defendant
to use statistics from a particular program to ghow that
during the last year gll spplicants having the sams
statistical profile as himself had besn enrolled and that
none had been rejected would not constitute an infringe-
ment on éhe confidentiality regquirments of Guideline 5,
and it would give the defendant a reasonable chance to '

at leest ralse en inference that his exclusion was based
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on objectionable criteria not' included in the written
Justification.”

If a defendant cannot interview or examine a
program director, and cannot present reliable evidence
to show "normal" processing, how is he to show that the
prqg?am-director's or prosecutors-behavior is arbitrary
or capricioﬁé?seAction is not arbitrary or capricious
in and of itself, butAonly when“considered in the light
of a determinable sténdard.' The Courts declsion in Forbes
effectively precludes the defendant-from showing that
his rejsction was an arbifrary and capricious act,
and it thus reduces to a meaningless formality the
supposed due process protection afforded by the review
procedures. ‘

In determining whether or not arn individual hes
besn afforded due process in a procedure that has rejected
his request for the granting of a privilege or benefit
to which he has no vesﬁed right, the courts have & long-
standing tradition of finding that little if any due.
process must b; affordedESQWhen'this.is cinﬁidered
together with the meny cases that make the prosecutors
decision to prosecute virtually unreviewable, one must
concludé that the New Jaraey prccedures are constitutionaf?o

There still remains ths question of what procedures
are requiréd to satisfy due process guarantees when
an individual is terminated, Here,as previously noted, we

ars dealing with an entirely different situation than
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the decision to Z2ivert, because the individuel has been
granted a benefit and the government is attempting to
take that benefit away. Cases dealing with probaﬁiot$u1
welfare benefit?;Z parole violationszué%xd public houszfg{é'would
seem to be applicsble here, and without éxception tﬁey
would sll seem to indicate that a defendant who 1s to
bs terminated must, at a minimum, be advised of the reason
for the proposal to terminate and must ba given the opp-
ortunity to be heard end to présent material before an
impartial fact-finder to contest the decision to tarminate
the benefit,

ﬂThe FKew Jersey. procedures would seem to aatisfy
due process requirements in this erea. First and very
possibly foremost, it should be kept in mind that neither
the program director nor the prosecutor has the power
to termineste the participant. The power to terminate
is exclusively a power regerved to the judiciary, and
although the court is required to consider the recormand=
ations of the_prosecutor and the prégram director, ‘
it will decide the matter in the first instance and,it
éan be assuﬁed, will exercise its own.best judgement.

In Leonardis II the court gpacifically declined to

consider what procedurea are necessary when a daefendants
: ' 2us

participation in pretrial intzrvention is terminated,

but the rule itcelf and the guidelines provide some

insight as to how the court will decide the issue,
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Rule R 3:28 states that at the end of the initial
pericd of participation the court may dismiss the complaﬁgg
or extend tho period of participatlion based on the
recommendat;on of the program dlrector and with the
congent of the prosecutor and the defendant:? No written
rocormmandation is required for thése aétions, but should
th; court desire to terminate the participaé%ﬂit may
only do sc on"the uritten recommendation of the program
¢irector or the prosecué%g{" Before such a recommandation
is submitted to the judge, a copy of it must be gifen to
the defendant and his or her attorney and they must be
advised that the judge will afford them the opportunity
at & hearing to bs heard on the mattef?o '

- Guideline 8 further requires that the reasons for
the recommendations must be reduced to writing and dis-
clpsed to the defendant, btut it does nét shed any additional
light on the nature of the hearing that must be afforded
the partizipant. The guidelines dealing with the appeel -
of the program directors or prosecutors decision not ‘

to earoll a defendant all provide oppoftunities for the

~defendant to present materials to these decision makers

to show that a determinatioan to refuse participation
would be improper, and it was largely based on these
provisions that the courts have held that the defendant
was not entitled to introduce new material before the
court,

There are no suchk provisions in the guidelines
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concerning the recommendetion to terminate, and it must
therafore be assumed that the'defendant could submit
his materials for the first time to the Judge at the
termination hearing.

In practice the defendant is afforded the oppor-
tunity to ccntest the recommendation for terminstion ‘
prior to the time it is made, When consideration'is:
being g;ven to recommending termination, a farm letter
is sent to the partizipant telling him that "Pretfia}
is considering terminating your partgfipation and returning
your case to the Court for trial...f !The lotter details
the reasons for the action and advises: |

You msy still contest this decision by appeariﬁg in
our office on ________for a meeting with your counselor
and Pretrial's Program Director. If you intend to appear
you must call this office three (3) days btefore that
hearing date. Otherwise, PTI will assume you do not
wish to contest this decision." .

The letter also advises the participant to show
the letter to hiu attorney and that the attorney may-
attend the meeting., .

' After the decision is made to recommend termination

the participant 1s so advised, and is sdvised that he

has the right to contest this recommendation. He is

once agein advised of the reason: for the recommendation
. . 252
and of his right to counsel at. thi hearing.

It is thus apparent that under existing procedures

_ the defendant is provided with all the required due process

shfeguarda in association with his termination from the

program.
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VI. SURVEY OF SELECTED PROGRAMS

In orsder to eveluate the true effactiveness of
the Pretrial Intervention Programs in New Jersey;it41§
necessary go look at how the individual county progreams
are operating. At the outset it was obvious that time
would not permit this author to visit each county cnd
interview those codﬂernad with the programs. After
consulting with the Head of Protrial Services Diviaion
of the Administrative Office of the Courtiii was decided
that a review of the programs in Hudson, Burllngton,
Camden and Mercer counties would glve a suffic*ently
accurate impregsion of how different prograns throughout
the state were functioning.

‘Eudson county was chosen because of the fact that
it 1s the oéaest and the second largest program in the
state, and it has attempted evaluations of its effact-
i{veness., It was also considered appropriate to look
at the Hudson County program for it includes non-
indictable offenses, whereas the majority of the other
counties do not include defendants charged with these
offenses. The Hudson Ccunty program is under the sole
supervision of the Court Administrstor.

Burlingion County was chosen for it is neither
predeminately rural nor a predominately urban county,

apid it hes a recently created program undar the joint
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control of the Court Administrator and the Probation
‘Department. while the steff of the Hudsén county program’
consists of 19 individuals, the Burlington county
staff included only 5, and the Burlingtqn County progran
is one of the smallest in the state. The Burlington '
County ?TI program does not take individuals charged
with non-indictable offenses but does take those being
charged with drug offenses under N.J.S.A.Zh:Zﬁ-é?.

The Camden County program was selected because
it ié one of the largest in the state, the county is
predominately urban, the program is under the exclusive
control of the probation office and it handles al}
offenders, The program is only two years old,anchould
_ be expected to be in a differént stage of development than
the Hudson County program.

Firally, the Mercer County Program was selocted
because of its proximity to the state neadquarters,
the fact that it is of medium size, and has been
operating for twq years longer than the Burlingren
County Program, the fact that it is under the exclusive
control of the Court Administrator, and the fact that
it took indictable énd non-indictabie offenders, but
not those charged with drug offenses under N.J.S.A.
24:21-27.

Although other counties representing thgse same

characteristics could have besn found, these were chosen'
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tecauss of thelr proximigy‘and the authai's contacts
in some of the counties which facilitated the gathering
of information.
A, County Programs
1. Buflington Crnty
a. General

Burlington County encompasses 817.6l4 square
milea end in 1976 had an estimated population of 331;745.
Its estimated density per square mile in 1976 was LO05.7

and of its 39 4ncorporated units, none were clasaified

" as urben, 10 were classified as urban suburban, 8 were

classified suburben, 5 were classified suburban rural, .
‘ 254
13 were classified rural and the remainder rural center, .

255
b, Initiation of Program

The Burlington Couaty PTI program was
initiated in early 1976 based on the suggestion of a
probation officer. Working together, the Probation
Department, the Criminal Jugtice Plannsr, and the Public
Defenders Office Jointly developéd the program, and
after it was app;oved by the local courts and the Board
of ¥reeholders,it was submitted_fof Supreme Court approval
in the fall cof 1976, The proposal was approved on

Decsmber 1, 1676 'for an effective operational date of

Februsary 1, 1977, but, in fact, the program did not start

acreening applicants until March 7, 1977. The program
256
was initislly funded by a 6 month SLEPA grant of $27,800.00

send contributions of $1500.0C each from the county and
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rhe state. .z
0. Staff |
The sturf.consists of.a ﬁiréctor,ja Prééram

Coordinator, three Counsslors and one clerk, The Diroctor,
does not actively participate in the functioning of the
progran and, in fact, &ll decision making ind coordination
is performed by the Program Coordinator.

The Program Coordinator is an ex-police officer
with 9 years expsrience as a probation officer, He is
e college graduate with a major in psychelogy. The
counselors are all former probation officers with less
than two years experience. One counselor is doing
graduate work in psychoiogy, another is a retired
military enlisted man with eftensive in-~aervice law
enforcement experience and the other is a recent college
graduste,

The staff salaries are approximately; Program
Coordinator, $17000.00Aper year; Couns.lors, $3500.00
per ysar; and clerk, $7000,00 par year. Thers are no
inVSstigators.or other people asaigﬁed to work with the
progrem and, except as noted below, the staff performs all
interviews, investigations, counseling and‘associeted
functions,

#11) of these positions sre in addition to previously
existing positions in the probation departmoent, &nd no
sgency experienced a cut in persomnnel or funds ea the

result of tho establishmsnt of the Pretrisl Intervention

- 91 =

4 et g e a4 = Nttt a e wm e e e e = repmns s e et W S AT T

P /s ST S



TProgran.

One counselor left the program 6 months after
its inception in order to teke a higher paying position
with the proeecutor% ataff. '
| . de Budget
, The current annual budget for the program
°® 15 approximately $63,000.00 of which §0% is funded by
a SLEPA grant and the remainder is eveﬁly split batwsen
the county and the state. This funding ic ecpected to
continue for two more years,
With the exzep:ion of $1500,00 allotted for phone
sorvice, the entire tudgsv is for salaries.
The space occupied by the program offices, the
® furniture and 6perational administrative needs of the
ataff and tha 6ther expensas encountered by the program
are absorbed by the Probation Department.
C The majority of the cases rendled by the program
are referred tao other community agencies for evaluation,
treatment and help. VThe services provided by these
otber agenciss are not b1illeé back to gg%‘and consequently
there ia no way to estimate their cost.

6., Admission Criteria and Proceduras

_ 1f an individuel is mot droughti before
o : a judge fcr a preliminary hearing or othaszrocodgre,
there is no formalized way in which he is ndvised of

the mvailibility of PTI until he is inftially called

on to plead.



Although the Supreme Court has declaréd in 1ts
gulidelinss that evory defendant who hss been accused
of any crime shall be eligible] (emphasis in original)sa
the Burlington County Progra=m only enrolls offenders
charged with indictable offenses, and no effort is made
to .edvise individuals charged with non-indictabls or

-disordefly persons offsnses ol the prbgrama availlibility,
The basis for this is the belief wifhin the county that
the term "crime" does not include these lesser offensei%g

The pﬁogram rolies to a considerable extent on
"informal®™ referrals which occur because of referrals
by counsel, police, friends, ornothaf soﬁfces.

Once en individual visits the office, a standard
referral form is corpleted by the clerk and an eppion:
Jment with a counselor is scheduled 2 to I, weeks later,
At the interview with the counselor the defendant
completes the standard interview form plus. he answers
additional gquestions on local forms. At this point
he enters into an informal periocd of participation
which, on the aversge, lasts three months. ‘

During the nine mcnths of its existance in 1977
the Burlington County Program hed 412 applicants complete
the referral form, butéhis in no way represents the total
nunbar that'Qere interested, for there is an unwritten
policy that certain types of offenders need not apply,
and the clerk, the public delenders offics, and area

socisl services have besn encouraged not to refer these
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type offenders or offenders with extensive racords or
other disqualifying attributes.

0f the 412 that aepplied, during this informal parte
icipation period 279 were rejected, but many of these
were as & result of their fallure to achere to thelr
participation agreement.ratner than the unsatisfactory
naturs of their qualifications. 210 of these rejections
were by the Program Coordinator, 10 by the Prosecutor,
end 2 were by the judge. 15 of the individuals rejected
withdrew their request to participate and L2 had their
offenses downgraded or dismissed and were thus no longer
eligible for participation. It is interesting to note
thet neither the prosscutor nor the judge reads the
complete file dn the applicent prior to deciding to
accept or rejsct himf

The Burlington County Prosecutor's 0ffice has
established a escreening unit which reviews each end every
indictment handed down in the county, and as a resuit
of this review 52% of the charged offenses are down-
graded or dismisaedfb‘

In coﬁducting the inveastigation iﬁgo the facts
provided by the applicent the State Bufeau of Investigation
and the Federal Bureau of Inveétigation files are chaecked.
Theae are by no means inclusive, and if an individual
has béen arrested or summoned without beingﬂfinger-
printed his record will not appsar in these files.

Likewise, although some effort is made to check in the
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comnunities in which the epplicant has ties, juvenile
" records, disorderly persons and ordinance violations
and out of state offenses could very wall go undiscoversd.

The family and friends of the defendant are contactsd-

as is his employer unless he convincea éhe counaselor that
such contact would be unduly harmful,

al11 applicatioﬂs»are personally feviewed by the
Progren Coordinator, who then brlefs the prosecutor end
the judze, The prosecutor is thought to only refusé to
consent when the naturs of the offense is such as to
make such consent inappropriate, The Program Coordinator
does rot allow the prosecutor access to the complete
file because he bgolieves that such wculd violate the
confidential nature of the information. Consequently,
it seems eppropriate to conclude that his refusal to

consent could not be based on & complete review of all

available facta., Although the complete file is available
to the judge, he does not ordiparily review it, and he
bases his decisions on the recommendation of the Program
Coordinator asnd the nature of ths offense,

f. Operstion of Progream

' This program is muiti-problem oriented,
and it directs partiéipants to whatever available community
services will help him to resolve the problems that
led to hig arrest, This can include social or welfaro

assistance, peychiatric help, drug or alcohol abuse
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counseling or just about any other conceivable service,
The ataff to partlcipant ratio is 1 to 10 as compared
a staff to probetion or ratio of about 1 to 150 in the
game county. _
The counselor and thse participant, after a aerieé )

of tests, professional evaluations and interviews, decids

on what program is necessary to help the participant

and once it iz agreed upon, a Participatiqn‘Agreement
i3 signed whereby the particlpent agrees to satisfy
spécified requirements, This agreement is forwarded
to the Program Coordinator with all the other information,
end he then mskes his recommandation as to whether or
not enrollment is appropriate. The Program Coordinator
admitted that although in some cases supervision is not
needed in order to rehabllitate, nonetheless some
supervision is imposed in order to impress on the
participant the fact that he must earn his dismissal.
During the period of enrollment,the counselors are
expscted to and do maintain constant liason with the
applicants employer, his family, and others who would
know of his behavior, but a second pclice check is not
run prior to deciding that the individual has successfully
comﬁléted the program.

g€ Termination

If a man doées not complete his infornal
period of participation he will be "rejected,” but if

he i3 accepted into the program and fails to complete




e it he is"terminated.” Although under the enabling rule
and the guidelines these are quite differant, the pro-
cedures used in Burlington County to accomplsih both
are identical,
Ir coﬁsideration i3 being given to discontinuing
a participant, he is adviaed.in writing =f this fact
aﬁd is given the opportunity to appear before that
@ Program Coordinator in order %o contest the decision,
If the dscision to reject or to recommend terminstion
18 then msade, the participant iz afforded ths oppor-
tunity to resist this disposition in s hearing be}ore
the judge, and it 1s the judge who will finally decide,
The Program Cocrdinator stated that counselors
informally warn an individual a number of times before
e . they recommend that his participation be discontinued,
end it is thus rare for him not to iiscontinue an
individual whem the counselor recommends for such
® ) disposition,
As previously noted, there were 222 rejected,
32 of these indiviQuals appsaled and none were sube
sequently enrolled, There were 3 terminations and all
of these were based on the iadividusl fleeing the area,
! end, as would ba expected, none of these appeared to
contest the declsion.

Q. _ " ke Evaluation of Progrsm

There has been no formal or informal study

made to determine the cost of the program or its effectiveness,
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Ho affirmative elfort 1s made to follow graduates due

to a lack of timé and people, and there is no established
procedufe to insure that PTI is advised of subsequent
arrests of those previously associsted with the program,
In short, there 1s no means to accurately determine
recidivism or to ascertain ﬁﬁether or not the problems
addressed by the program wers truly solved or merely
reprsssed and subsequently reappeared,

L. Future Plans for the Program

Although the program is assured federal
funding for two more years, the emount is established
end not likely to be increased., The Program Coordinator
feels thaﬁ at least one addit%onal counselor and
ong more clerk are necded, bﬁt he does not expect to
get them, .

Jo Miscellaneous

Based on his long experience as a probation
officer, ths Program doordihatob stated that he felt
that none of the offenders being diverted into PTI
would have be;n sentenced to confinément and that at
least 50% of them would never have gotten into trouble
again, He felt that these would have been some of the
better individusls assigned to any probsation officer,
and would have required a minimum of supervision and
attention. In evaluvating the benefits of PTI, the
Program Coordinator surmised that there were a couple

that séesd-wut, He conceded thzt PTI could not be
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shown to have saved either money or time in any individual
case, and he doubted if the few ceses being processed

had any significant effect on the courts or the nrobation
department, but he felt that by avolding the stigma

of the conviction and by providing for the early delivery
of services to that 50% who might have gotten in troubls
again, PTI was providiﬁg a needed slternutive in the

Criminal Justice System. -



262
2. Mercer County

a2, Gensral

Mercer County encompasses 226 square‘miles
end in 1976 had an estimated population of 321, 0S5Q,
At that timse its estimated density prs squaré nile was
1,345.6, Of its 13 incoﬁﬁorated units, one was
classified as urbsn center, & as suburban, 2 ss
suburbam rural, 2 &8 rursal center, snd 2 as rural.
Rouzhly 33% of the populetion is contained in the
urban center of Trenton, and the population density
there is 14,243.3 per square mile363

be ;nitiation of Program

The program was initiated by its present
coordinator while he was working in the 0ffice of the
Court Administrator of Mercer County., At the time
he was involved in Pretrial Services in general and
the edministration of the Court's R.O.é¥ﬂ§rogram
in particulasr, According to the Program Coordinator,
there was gonsiderable resisfance to the PTI concept
from the prosecutor's office, the.police, asnd the
private bar; however, after the program was approved and
information on 1t became more widely understood,
this resistance lessened. The program received
approval on March 3, 1975 and screehed its first
clients on the same day,. Initiaily 90% of the cost was

funded by S.L.E.P.A. grant and the remaining funding was

provided in equal part by the county and the stats.
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At the present time the staff consists

of & Program Director,‘aiPrqgram Coordinaiop, an
Asaistant Program Coordinator, six'Counselprs ( i.0.
court liasons ), 1 clerk and 2 part time students.,
One of the counselors is a former teacher end three
are directly out of college. Information on the others
was not availeble. The Assistant Coordina£or is a |
former probation officer and the Coordinator 1s an
attorney with 12 years of experience as a ﬁrobation
attorney., It was not poésible to ascertain the
salaries of the staff members since the Coordinator
refused to divulge this information and refused to
allow me to talk ©to his staff. All of the members
of the PTI staff are additional county employees
and no agency of the county or state government
experienced a reduction in persomnal or in funding as
a result of the ﬁrogram's creation, There have been
two individuals who have left the staff for better
Jobs. ‘

Two of the counselors are CETA employees and their
salaries are ot part of the program's bﬁdget.

d._Eudget

_ At the end of the first quarter of
1978, the program w;l; no longer be primarily funded
by a S.L.E.P.A. grant, and the funding wlll become

entirely a county obligation. In ths first quarter,
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the budget is $25,000.00 while for the remaining
three quarters the program coordinator is requesting
approximately $172,000.00

The program does purchase some services such as
professional evaluations and professional counseling
from other agencies, but the Coordinator refused to
specifly how much of his budget was for salaries, how

much for administration, how much for'pufchase of

~services and how much for other expenses, It was

ascertained that the program does not pay for its
spaces and utilities, and that it does receive other
in kind support at no cost,

There has not been any cost effectiveness study
szlthough they hope to hava one in 1978,

686, Admisgion Procedure and Criteria

Defendants are selected from thoss
appearing for preliminary arraignment before the

local municipal or county courts. Additional defendants

-are selected from cases informally referred by the

prosecutors, public defenders, private attorneys,
police, probation and parole officers and from other

sources, The program iias prepared a detailsd des-

. ¢riptive snnouncement of the program4whichlit kasg

distributed throughout the areas ...: The increased
awereness cf the programs exlstence end criteria

by
caused by this announcement and the formal requirements
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of notica imposed by Court Rule s&re’ the basis for
the majority of referrals to the program.

At the applicents firsf contact with the PTI
program, an interview is conducted by a counselor
during which the prcgfam, the nature of participation
and the defendants obligations are explained. The
necessity of having counsel is explained, and if the
deféndant is not represented, he is referred to the
local office of the Public‘Defendef or advised to seek
other counsel,

During the initial interview, the Initial Inter-
view Form is completed, amd if the defendant wishes
to continue to be evaluated for participation, he/she
15 advised to sign & Participation Agreement and an Order
of Postponement,

It is at this initial session that the counselor
and the defendant agree tentatively on a regime of
treatment,

Defendants found acceptable at the initial inter-
view are assigned to counselors snd partiéipate fully

in the PTI program for a period that 1s expected to

last up to L weeks, to review motivatior and to

develop & plan of counseling.

' The Mercer County Program accepts applications
from all offenders and in excess of 50% of 1its
applicants are charged with non=-indictable or disexderly

persons offenses.

-l 63~



According to the ?rogram Cocrdinestor, there 1is
no informal discouragement and all applicents may
apply. By the end of Jenuary 1978, 2930 individuals had
been interviewed, 711 were awaiting & decision, 1189 hed

266 267
been rejected, 31 had been terminated, 771 had
sucéessfully comnleted the progrjfa;nd.the remaining
2028 were still acvive., Each counselor then, assuming
equal worklcads, woﬁld ha7e 38‘formally enrolled .
participants and 118 informally enrclled applicangs?

It should be notec that although the officially
published and distributed project announcement clearly
states that there is a period of inormal particip-
ation, the progrem coordinator refused to admit that
guch & period of informallparticipation existed, In
light of the high client/staff ratio, it wd>uld appear
that whatever supervision and counseling qoes exist
during this period must, pf necessity, be extremely
limited. N w |

In Mercer County,if a jalled individual is.
willing t; participste in PTI his release from Jzil
or his own recognizance v1ll be facilitated,

The information that the applicant puts on the
jnitial interview form is the primary source of
jnformation other than the police reports of the
jneident that ere available to the PTI staff,

Although a check is run with the FBI and the SBI
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only(thosa offenzes f?r which the defendant hae
previously been printed will appesar. No_effort is
made to discover a Juvenils record nor are ares
police and munieipal courts checked. The employer
end the family ﬁre not consulted,

f. Operaticd of Progrem

" The program attempts to frovide a
rmtitude of =ervices and dces this primarilj by

refarring the cases to othsr Iln-county agencies,
There are no standards as to how often counseiors must
meet with participants, but initially they usually
meet twice a week and subsequently less frequently.
Fo information was given as to :the average legnth
of the sessions or as to their nature.

In deciding whether or not an individual has
successfully completed the program, no checks are

made with the employer or with the individuels family,

no new check is made with area police or courts, and

other than the comnon standard of "Did the applicant

cooperate?” there are no specific factors that must
be satiafied,

8« Terminaticn

In Mercer County it is felt that términatinns
will mbst comzmonly be predicted upon rearrest and
"faiiure to cooperate." "Failure to cooperate®
varies from a refusal to continue in a rehabilitative

program to repeated failures to masintain required

[
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counseling or supervisory contacts with thse staff,

In this program there is a distinet differsence
botween the procedures utilized to"reject” an individual
and those used to "terminate” ome.

The rejection occurs prior to enrcllment dﬁriﬁg

the period of supposed informel participation., If

a rejection is antiéipated the defendant is so advised,
and he ig afforded the opportunity to submit written
information to the Program Cocrdinator or the prosecutor
contesting the decision., He is not afforded a personal

hearing. He may, of course, appeal the decision to the

Court where it will be reviewed for a gross abuse
of discretion.

A "terminapion" occurs after enrollment. The
individual is advised in writing thgt termination is
being considered and of his right to appear before
the Program Coordinator to.contest the decision. AL
hearing he may be represented oy counsel, the evidence
against him wil}‘pe divulged, ne will be afforded the
opportunity to testify and present evidence, and, if

appropriate, to cross examine adverse witnesses, If

the Program Coordinator decides against ths participan&)

ke must give the defendant a written report of the

hearing, the decision reached and the grounds cn vhich

that decision is bassd.
The participant is advised of his right to a
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hearing before the designated judge and the rights
at this hearing are similar to those in the prior

hearing.

Before an individual is formally warmed of a

pending rejection or termination for' failure to coopserate,

he is informally cautioned a number of times by his-
counseleor. If he continues to be uncooperative,
formal action is initiated. ‘

At least 50% of those formally notified of
pending rejection or termination resist the degcision
and appesal.

If a participant is rejected or terminated,
he is returned to normal processing, and no special
effort is made to expedité his case.

h. Evaluation of Program

There has not been any study conducted to
evaluate the effectiveness of the program other than
the statistical reéords submitted by the coordinatior
to the courts., The program coordinator felt that there
was no waf to keep track of ratés of recividism,
and no attempt is being made to do so. »There are
no records kept that would give a cost per participant.
THe progrem has nsver been thofoﬁghly evalﬁated nér
does it have the capability to conduct such an eval-

uation since pertinent records are not being kept.

i. Future Plans for the Program

It is hoped that a full time employment
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counselor can be added and that the staff can be

{ncreassed to allouw for closer supervision. and better

-~ follow uﬁ on participants

j. Other Comments

It was felt that most of thé.PTI part;

icipents would have been put on probation although
gome from fhe municipal level would have been sent '
to jail. The coordinator would like to see more effort
at the municipal level in order to divert these
offenders before they move up to more serious crimes.

Tha Program Coordinator fluctuated in his responses
between guarded and defen;ive, and he refused to allow
any of hls people to'talﬁnto me, His remarks could /.
very well indicate how his progrem should be operating

rather than how it does,

3. Camden County"

a, General
Camden County is located immediatly across
the river from center city Philadelphia. It ié
222.01 square miles in area and in 1976 had an est-
imated population of L84, 305, The average population

dens}ty per square mile within the county was 2,181.5;

‘howgver, spproximately 20% of the population was

in the 8.68 square miles of Camden City, thus giving
this area a population density of 11,582.4 per square

mile. Of ita 37 incorporated units, ons was classifipd




urban center; 13 were claasified urben suburban;

6 were classified suburban rural; end 3 were classified
270 :

rurel,

271

. Initiation of Precgram

Initially Cemder County had two separate
programe. One was a federally funded T.A.S.C.
program and the other was a county funded PTI program,
When the federel grant expired, the two programs
werse mgpged and at the present time there is only
one progrsm in the county. Initially both programs
were approved by the Supreme Court on December 13,
“1974 and they both commenced operations on January 6,
1975;

An individual within ths probation department
originally suggested the programs and members of the
probation department were primarily responsaible for
the development and submission of ths progranm proposal.
There was no significant resistance from the pro-
gecutors office or any other agency, and the plan
was app;oved by the Supreme Court without modification.

c. Staff

At the present tihe thé fTI staff i3 an
integfal part of the probation department and the
pumber on the staff can fluctuate depending on the
needa of other sections of the department, Generally
there are approximately 20 on the PTI staff, They.

fnclude -the Director, the Coordinator, the Deputy ‘
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Cocordinstor, a Counselor supervisor, 7 Counselors,
li Intake Officers, and 4 Clerks.

The Iﬁtake Officers initially interview the
applicants and it is they who devise with the app=-
licant an appropriate participation agreement,

' All of the supervisory personnsl are former
probation officers and all of the Counselcrs and

Intake Officers have college degrees, 'Two of the Intake

"Officers have graduate degrees in the behavior field.

The salary range for the Counselors and Intake O0fficers
is $6,000.,00 to $14,000.00 per year.

When the program was set up the Probation
Department reduced ths number Af Probation Officers
by 2, but no other sgency experienced a reduction in
personnel, aad no county agency had their funding
reduced as a consequence of the development of this
program within the county.

There has been a cor.siderable staffl turnovér
and only.2 er 3 of ths counselors and Intake Officers
presently vwith the program'were there at its inceptiom.

d._Budget )
Figures on the budgef were not available,

but it waes noted that the budgets of other sections
of the probation department and of other'county
agéncies had not been reduced because of the PTI

program. The budget for the PTI program is co=mingled
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with the overall‘probagion budget, and the spaces,
uti;ities end furnishings are provided for by the
probation department.

The PTI program acts primarily as a referral
agency, and the agencies to whichPTI refers its
participants for-evaluétiog end treatmcnt do noﬁ
b1}l back the PTI program for these services.

Although there was a cost effectiveness study
run on the T.A.S.C. program by an independant agency,
none has been ruan on the PTI progrem gnd none is planned,

@, Admission Criteria and Procedures

The program has distributed information
about the program to area attorneys, police and

urosecutors, and it has distributed referral forms to

the municipal courts and others who might have

occassion to refer individuals. These referral forms

. are completed by the defendant, his attorney or the

referring individual, but they are not completed by
the PTI-staff.

When an individual appears at the office se%kiﬁg
admission, it is first determined if he is eligible.
If he is ﬁot, he is not allowed to submit an application
aﬂd'he is simply told that he ﬁay not apply.

If the individual is eligible he is givpn the
standard state initial interview form with a locgl

6 page supplement ancd told to take it home and 111
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it out. Help is provided if necessary, but it is
primarily the applicant% responsibility to complate

this form.
The program does not keep cumulative statistics,

consequently it was not posasible to determine the
total referrals since the programs inception, but
during 1977 \'approximately 1200 referrsals ﬁere accepted
end all of thess were subsequently given an initial
interviewu,

At the initial interview,the prospective participant
Is‘given a detailed 1ist of what 1is expected of him
and he i3 clearly advised that failure to satisfy
‘these requirements may or will result .n rejection
or termination.

After a defendant applies, there.ls a.period of
informal participation that varies in legnth; however,
it generally lasté two months. During this period
the individual is investigated and evaluated, and his
motivation is reviewsd, Every attempt is made ta
involve the applicant in treatment at this stage., At
least 20% of the applicsnts are found wanting in
motivation during this period and tﬁeﬁ are terminsted,

The fact that a defendant has applied for tho
program will have little 1f any effect én his chance
for"bail or R.O.R.

In reviewing the information provided by the
gpplicant on the initial interview form, only a
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1imited check is made to discover a priqr e¢riminal record.
The S.B.I. records are checked to determine prior arrests
and convictions; however, this file only contains a record
of offenses for which the applicant was fingerprinted.'
The defendant‘'s home community is checked -to dicover any
offenses committed therein, and this check inéludes a
review of juvenlle records for those applicants less than '
21. If en applicant lists an out of state ‘address, that
state is checked, An effort is“mgde to determine if there
-has been prior PTI paerticipation in Camden Cognty. Employ-
ers snd family are contacted if the applicant consents.

f, Operation of Program

: Since the separate programs have been

combined, the present Camden County PTI program
ia multi-problem oriented and it refers individuals
to whatever services are needed within the county.

Each'bounselor has So.enrolied farticipants;
under their supervision and each Intake Officer has
approximatély 90‘individuals who ere participating
while being considered for enrollment., The Intske
Officers are also responsible for processing all new
“applicants and althouéh they are primarily respon-
gible for devising each participants. program of
supervision and treatment, others,sﬁch'as the prosecutor,
the judge, and the Counselor have some fuput into the
planning. |

During the initlael perliod of informal participation
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each applicant is evaluated and bagins his program

of rehabilitation. Supervision during this period
varies according to the particular needs of each
client, but the individual is expected to keep
appointments and actively participate in his assigned
progrem of treafment.

- After an individual is accepted;he is expected
to see his counselor at least ounce every two weeks
unless he ias undergoing professional treatment or
counselingz in which casge the aupervision by the
staff is indirect. The Counsselor has a continuing
responsibility to maintain contact with the participant
and the agency to which he was referred, and the
counselor 1s expected to visit the participant on
unannounced occassions at home and at work,

There is no set criteria for determining successful
participation; If a participant is making a real
effort to improve his situation by faithfully adhering
to bis prescrited program, his charges will be dis-
missed.

In order to ensure uniformity in.staff.performance,
there 18 a staff meeting each week, and all acceptances
of reJections are handled by the Coordinator or his
deputy. The Counselor Supervisor works with the
counselors and intake officers on a regular ba=sis,

and this helps to promots uniformity.

Y
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g. Termination

The Deputy Coordinator estimated that
only about 1/3 of those ofiginally raferréd to ﬁhe
program are eventually enrolled. Hé eatimated that
as few as 2% of those actually enrolled are terminated.
The most common reason for termination has been re-
arrest and failure to cooperate. ’

The precedures for rejection in Camden County
are different thasn those previously discussed. When
an indivisual initially applies for enrollment, he is
given a standard set of terms and conditions. The=e
+el12 him in no uncertain terms what is expected of
him ancd wnat the consequences will be for his ﬂaiiure
to adhers to these terms and conditions. If an
jndividual fails to mee%t these requirements he is
sent a letter of rejaction withoﬁt being given 2
hearing.

For those ,terminated after enrcllment, the same’
procedures as previcusly described for.Burlington
County ars utilized., The participant 1is notified in
writing and given a hearing before the Coordinator or
his deputy.

Before official. action is taken to reject or
terminate aﬁ individuzl for failure to cooperate, he
i3 usually cautioned on numerous occassions by his =
counsslor,

Approximately 20% of those notified of rejection
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subsequently resist this disposition,.but betwesn
30% and 50% of those terminated have contested that
action, 1If an individual is rejected or terminated
@ no speciel action i{s taken to expedite his case. The
caae is merely returned to normal processing° |

h. Evaluation of Program

At the present time the Cpordinator is
dolng an evaluation of the program, but ne information
-as8 to the scope or results of thié evaluation were
available., In light of the fact that cumulative stat- . _
istics are not kept, the budget is co-mingled with
the general probation budget, and there are no valid
statisiica on recividism being kept, it is doubtful
® ‘ that this evaluation would be of a nature to effect

' this author's evaluation of the program.

1. Future Plans for Program

; The Deputy Coordinator said that at the
‘( present time there are no plans to significantly
cﬁange the size or nature of the pragram; however,

f he awaigs with apprehension the outcome of those- .
. cases presently on appeal in New Jersey which seek to

| force programs to aécept non—indict#bie offenders and

D disc.derly persons offenders, It is felt that if

these type orfenses must be included, the size and

cost of thes program @ill be greatly increased,
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}4. Hudson County
a. General

Hudson County éncompasses only L46.42 square

miles, but in 1976 it had en estimated populétion of
606,190, thus giving it an estimated population densitﬁ
per square mile of 13, 058.8. Hudson.County has twelve
incorporated subunits, four of which are classified as
urban center and eight of thch are classified urban

suburban., Three of its subunits had a population density
2eb
exceedinz 35,000 persons per square mile, -

b. Initiation of Program 227

The Hﬁdson County PTI program was the first
county wide program in ﬁeﬁ.Jersey and was & direct out-
growth of smaller programs in Newark and Jersey City,

The Hudson County prosecutor and éordon Zaloom, who was

then the director of the Newark program, worked together
during 1971 to initiate the program, Supreme Court approvai
was obtained in November 1971, but it was a few months
before the program became operational, for it was necessary
to obtﬁin funding and hire and train personnel. Although
there was initislly some resistance from the ﬁublic and the
police, the resistance was not ofganizad.and 1t did not

pése a significant problemn. The proposal that was submitted
was accepted without change, and the Hudson County program
has in the past and continues to serve as a model for other

programs throughout the state.
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The Hudson County program was initially funded pri-
marily through a SLE”A grant with some in-kind support
from the county asd the state,’

c. Staff

A%t the present time there are 19 full;time

people on the payroll., There are also two SETA employees,
and there are two student interns who #tre serving volun-
tarily while werking for their masters degrées in social
work at Columbia. The Probation Department is supposed
to assign three probation officers to the staff, but at
the present time only one is assigrsd, The program employs
part-time students to assist with clericul functions.

The Director of the program is & womesn who startsed with
the program as an administrative assistant and upon the
departure of the director, was promoted. Prior to joining
the PTI staff she hed not acquired any educstion in either
lew or social sciences., Many of the counselors either
already have or are acquiring degrees in thse social sciences,
Although the salery for counsselors is omnly $8200.6O per
year, ths prégram has.had a limited turnover and moat of”
tae staff have been with the program for over two years.

Except for the individuals provided by the provation
department, every other steff member is in eddition to the
pre-existing staffs within the county and no other county
sctivity experienced a reduction in personnel as a conse-

quence of the establishment of the PTI program.
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d. Budgst
_At the ;resent time the PTI budget is app-

roximetely $232,000,00 per year; however:this does not
in any way, shape or form reflect the true costs of the
program, for the salaries of ths satudent clerical workers,
the SETA emplqyées and the probation officer are not included,
Additionally, the pragraﬁ receives its epaces and utilitiss
from the county, without cost, and other cosgsts associated
with the program such as office supplies, furnishings and
Travel and treaining expenses are pgid by the county,
Hgiy of the participants are referred by thes staff ta odker
county agencles for asassistance and treatment and the cost
of these services is not reflected in the program's budget.

No prégram or activity witkhin the county haa experienced
a reduction in funding as ths result of the PTI program,
and there has not &et teen any coste-effectiveness study,

. @, fdmission Criteria and Procedure

The Eudson County PTI program accepts appli-
cations from all offenders,andgdue to the age of the program,
the Director.felt that it is unlikely that any lawyer in
the couﬁty is unawarse of the program., Regerrals result

principally from the general advisements and the forms

.glven out by the municipal courts when a non-indictable

offender appears bafore them., If an individual 1is indicted,
he. receives notice of the progrem from the judge at his

first appearance; and again in written form from the office of

Trial Court Administrator.
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All individuals who desire to participate must coﬁe in
person to the PTI office., Upon reporting they are given
an extensivé interview utilizing the standard state forms
and local forms., The counselor fills out the forms based
on the applicanta'responsas. |

Excert for a computor cheék of State Bureau of Invest-
igation and Federal Bureau of Investigation files, no effort
is made to check the accuracy of tke information given
unless the counselor suspects deception on a particular
answer, ‘

If an applicant is not immediaéay rejected, after
the initial interview he goes througb a périod of evaluation
and participation which lasts six tB eight weeks, and if
he successfully completes this phase of the program, he
is enrolled. _ _

The individuals participation in PTI hés little, if
any, effect on his chances for bail or R.0.R. This is
principally because Hudson County has an extremely active
bail program and anyone who would be eligible for PTI
would most 1likely also be a good candidate for bail or R.O.R.

In 1977 1,480 applications were received and of these
540 were for indictable offenses and 940 were for non- »
indictable offenses. 25l of thess applicants were enrolled,
8é1 were rejected and 326 were awaliting acceptance. 61
successful applicants had their charges dismissed and

18 weres terminated.
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f. Operation of Program

The Hudson County Program attempts to deal with
all problems that.are deemed to be causally connecﬁed to
the alleged offense ana which can be rectified or improved
in the prescribed period. '

The client to counselor ratie fluctuates between
50:1 and 70:1 with 3/5 of the case-load being in the informal
evaluation and participatiqn stages,

The exact program of"treatment" is decided upon by

the counselor after extensive interviews with the applicant.
Before an individual is formslly accepted, the "Treatment"”
must be approvgd by the Counselor Superviser, the Program
Director, and the Judge.

The treatment and gupervision an individual receives
doos not vary according to whether or not he has been
formally enrollied; houevef, it will vary with the individuals
needs, o affirmative effort is made to check with employers,
police, family or acquaintences to determine how the
participant is responding to the "treatment.," ‘

The Hudson County Program doess a great deal of
one-to~one counseling, and it is primarily on this sube
jective evaluation and the absence of a re-arrest
record that the determination of successful completi-~.n
is>based.

The staff receives constant supervision and training
through weekly staff meating and training sessions.
Uniformity of actions is to some extent achieved by having

the finsl decision on rejections, recommendations for
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acceptance and termintaion come from the dirasctor,

g. Termination

The principle reason for rsjection during

the informal stage &nd termination during the formal stage
have béen poor participation and re-arrest for a serious
crime, The procedures utilized in both situtations are
similar., If an individual does not respond to gbunselor
warnings, the counselor submits a memo to the dirsector
recormending rejection or termination, If the director
concurs,the individual is notified of the progpsed action
and is given the.opportunity to present evidence to avoid
the action. About 10% of the non-indictables proposed
for rejection in the situtation resist the proposal, 5%
of the indictables resist it, and only 2% of all those
recommended for termination resist it,

If an individual is réjected.or termineted no special
action is taken in the case, and it is assumed that they are
eventually prosecuted in a normal fashion.,

he Evaluation of Prozram

The Hudson County Program has made a very real
effort to keep statistics, and they have a research staff
which keeps monthly and annual figures,

Figures provided show that between the incéption-of the
program in 1972 and December 31, 1978, 6,283 individuals
- Were Iinterviewed. 1,598 had their charges dismissed, 3,297
were rojected, 553 were terminated, and 835 were still

pending or enrolled. Thus, of the people who had been
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completely processed by the program, 29% had their
charges dismissed after successfully completing the program,
60.5% were rejected before being enrolled and 10,15%
Qere terninated after enrollment. ‘ |
Tﬁe Hudson County program has attempted to keep )
figures raflectiﬁg recidivism, but they admit that such
figures are inaccurate and deceptively low., The major
problem with these figurea is that they only reflect re;
arrests tor in-state offenses which result in fingerprinting.
Thus, re-arrest for the majority of disorderly person
type offenses would not appear. Alithough ié 13 possible
that out of atate offenses might be included, there is no
assurance of this. These figures have, in the past, besen
routinely provided by the State Bureau of &nvestigation
for all prior Hudson County applicants, but receatly the
State Bureau of Investigation has discontinued this service
and at the presenf time no alternative means 1s available,
Keeping in mind that the figureé are overly optomistic,
They show that 16.3% of all applicants have been re-arrested.
This includes 11,07% of those who had their charges dis-
missed, 32% of those terminated and 20.35% of ﬁll those
rejected. As optimistic as these figures are, they are
nonetheless much worse than the figures given by the Chief
Justice in his speech to the legislature.

i, Future Plans for the Program

It is not anticipated that there will be any

significant changes in the program in the forseeabls
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future., At the present time the program employeses are not
included within the state civil service program, Lut there

is & movement afoot to include these employees. The effect

of including these jobs within civil service could be .
increassd cost and decreased flexibility, but at ths present
time it is nct possible to accurately predict the actual effect,

J. Other Comments

This program 1is meking a vefy'real attempt
to evaluate it's achievements, but due to it's limited
reseoarch staff and the fact that accurate cost and recidivism
statistics are not available, 1t 413 impossible for even this

program to honestly evaluate it's effactiveness.
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. VII SUMMARY !

The New Jerseﬁ Pretrisl Intervention Program ﬁas
grown from a single project primarily devoted to solving
employment related problems of minor offenders to ﬁ
state wide system of projects which hope to treat a
multitude of problems. New Jersey has chosen to base
its program on court rule rather than pro;edutorial
discretion or leglslative enactment, and this has resulted
in some friction betwesn the‘judiciaby and the other
branches »f the governﬁent. The full magnitude of this
friction has probably not yet been realized, for in the
majority of case 95% of the funding for the projects has
been provided by federal and state egencies, As the
initial gré&s expire and the counties are called on to
fund these local projascts, it can be assumed that certein
c¢santies will feel that their resources can be more pro-
ductively spent in other areas., It remeins to be sesn
if the judicigry will attempt to order local governments
to fund these programs and what the reaction of the other
branches will bs to such an crder.

~ The goals of the New Jersey Pretrial Intervention
Program gcm been recognized by the courts as two fold.
In the order of their declared priority they are (1)
rehabilitation, and. (2) expeditious processing of the

crimingl calanders,
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It =a2s long bren recognized by some commentators
that there are certain constitutionsal problems inherent
in the procedures associated with pretrial diversicn g
programs., The New Jersey Supreme Court hés atﬁamptad
to resolve thess problems by publishing a céurt rule
and officiﬁl guidelines that safeguard the rights of
participante and'applicants and which supposedly avoid
unconstitutionally infringing on those areas reservsd
to the other branches of government under the separation
of powera doctrine.

‘ The Chiéf Justice of the Supreme Court of New Jersey
bas declared that the true test of the programs effective-
ness is measured in recidivism, that is, re-arreat after
succsssful program participatiocn, Although some programs
have attempted to snow that they have materiallr reduced
recidivism, there has %een no sound statistical basis

for their claims, and it domse 2o appear as though any
program in New Jersey bhas at the present time the means
of roufiinely following successful participants to wvalidly
determine a rate of recidivism. _

Likewise the Chief Justice has claimed that tke
available evidence indicated $he pretrisl intervention
.programs save money; however, there is simply no valid -
évidence which even remotely supports hisg cummencs.

First of ali in making this claim the Chief Justice com=-
pared ths suppésed cost of sending a man through a pre-
trial intervention program with the costs of sending

-
individuals to prison or through a S@ogram of probation.
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Intervisws with experienced individuals in the field
jpdicate that it is extremely doubtful that any pretrial
jntervention participant would have been sent to prison,
and few participants would have received as much super-
vison in a probetion program as they recelve in PTI.

It is thus resdily apparent that the Chief Juétice wéa
attempting to compare costs msassociated with the handling
of two dissimilar groups. From interviews with program

coordinators)it is pather obvious that in fact there is

T da
no way under the present system == evalusting the true

costs asznclated with pretrial intervention, for
many of the costs of the program such as rent, utilities,
furnishings, administrative supplies and the costs of
professional sevaluation and treatment are provided at
no cost to ths individual projects.

Vhen one considers the nature of the offender who
ia accepted into the pretrial intervention progrémﬂ, the

type and cost of the rehabilitative services he would

‘have received under pre-existing procadures, and the type

and coét of the services he is receiving under the pre-
trisl intervention programs, it becomes obviocus that the
costs of the criminal justice system have been increased
rather than decreased as éhe result of pretrial interven-
tion, .

Not only is there no valid evidence to show that
pretrisl intervemtion eaves meney, but elso there is

no evidence to show that pretrial intervention expedites
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the disposition of ahy éasea within the c¢riminal justice
system, Due to the nature of the offenses and the offend-
ers, the majority of the cases disposed of through pre-
triel intervention would have received a minimum of at-
tentioﬁ under pre-existing procedures, bu% under pretrial
intervention ﬁhe length of tiime the indiv¥idual spends
intimately involved with the crimin:l justice syatem ié
probably increased, Of the total number of offenders
Frocessad by the New Jersey cuurts betwaen September 1,
1975 and August 31, 1976 less thanl1% were dispcsed of
through pretrisl intervention pr&grams. It is.simply contrary

to logic to assert that the removal of this small-a per-

centage of the less'serious offenders from the criminal

- justice system erpedited the disposition of the remaining

cases,

Although the Supremem Court of New Jersey has attempt-
ed to attain a degree of uniformity among the different
county prograns, at the present time there are still mmy
important are;s of dissimiiiarity. Probsably the most
significaﬁt area is that.df eliéibility. Soms programs

ahene
accept applicea=s from all offenders while others havs

- announced and unannounced restrictions on who may apply.

So long sa this difference continues, the New Jersey
Pretrial Intervention Program will be susceptable to

attack by rejected applicants on equal protsction grounds.

There are presently cases before the state appellate
will

courts whichﬁhopefully resoclve this problem,
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VIII CONCLUSIONS AKD RECOMMENDATIONS

Tl oneTh govelodis timd o
{7Th;"Pf§trial4:;tevvention Program in New Jeraey
is an extremely expensive plece of 3udicial legislation.
In its enthusiasm to'implement this‘innovative reforn,
the Supreme Court has transgressed the boundaries out-
liﬁed vnder the separation of powers doctrine, .
It has attamptsd to usurp the power of the
legislature to define classes of offenders LY taeking
it upon itself to decriminalize certain offénses it
sonsiders to be victimless, ;nd by giving offenders
the opportdnity to avoid prosecution when, in the courts
opinion, the conviction will harm the individual.
By doing this the Courts have, in effect;, overridden
the legislature's.declarations that individuals who
violats certain nérms should be convicted and punished,
By méndating the establishment 6f progrems and
by dictating the scops of services to be provided
by thess prcgrams;Yhe couft has effectively made
appropriations dec;;iona that are not rightfully'
theirs to make. §¢~
The Court has infringed on the prosecutor's
discretion to provide or not to provide alternatives
to proeeéution. Traditionally the =rurts have hed
the power to review the actions of officials within
the executive department to prevent groas abuses;

however, this powsr to review has not been thought to
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inslude the power to supplant in the first instence

"~ the judgpment of ihis court for that of the executive,

Although through court decision it has now been
determined that the prosecutor's dacision to reject.
an applicant will not be overturned except inrthe '
most extraordinary csse, no such restraint has been
forthcoming in other areas, It still remains true

that a prosecutor may not accept the individﬁal

into the program, but rather he may only recommend

enrollment to the court, Likewise, 1f & prosecutor

i3 dissatisfied with a pariicipant's performance,

he may cnly recommend termination. It is thus apparent
that not only has the court significantly infringed

upon the executive poweré merely by the establishment

_of the program, but they have usurped the executivs

powers to divert aend to terminate.

Pretrial Intervention does not, contrary to the

Chiéf Justice's remarks, intervene to remcve certain

Lrr X
accused defenéants £g¥"the revolving door correption
and futiliiy of imprisonment. In fact, what it dces

is to act as a "creaming" process whereby minor

offanders who would have received minimum sentences

(not usually including confinement) aré diverted_
without a conviction from the criminal justice
system. Therse is simply no beais for saying that any
significant number of PTI participants would have been

imprisoned had not a PTI program been availeble. All
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available evidence indicates that these individuels
would have been quickly processed through the system
and roceived at the most a periocd of ineffectively
supérvised probation.

Rather than fecilitatipng the expaditious dis-
position of cases within the crimingl justice system,
the pretirial interveation program in New Jersey has
imposed 'an additional appendage on the system which
can only complicate the processing of each participant's
case, and which cannot have any significant offect
on the speed of the disposition of the other cases
within the systom. Less than 1% of the offenders
within the system are disposed of through PTI.

One csn only speculate as to what the effect on the
system would have been had all the resocarces devoted

to PTI been used to increase the staffs of the prosecution -
and the probation departments, but it is certalnly
possible that had this been done, a greater number

of caseg would have received more expeditious handling.

Not only does it appear as though PTI does not
expedité the disposition of offenders, but it also
hppears obvious that it imposes an additional fin-

" ancial burden on the system, If as the Chief Justice
alieged, PTI saves the taxpayers monsy beéﬁuse the cost
poer defendant 1s leass 3han the cost of processing
an inmate or a probationer, you would expact to see

the overall cost of thae system reduced. 1n fact,
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just the opposiﬁe occurred, The staff and budget of
each and every county criminai justice system wasa
increased because of PTI, snd no net savings resulted,
In fect, when one looks at the extensive proéeduras
involved and compares them with the trestment that the
same defendnat'probably would have otherwise received,
it is not surpfising that the cost of the system has
been increased, '

If we could determine that p.,etrial interventicn
was achieving its primary goal of rehabilitation, the
jncreased costs might be tolerable; however, it is
readily apparent that there is no evidence avallable
on whiéh to make this determination, | |

The Chief Justice stated that the true test of
the program's effectiveness was recidivism. He claimed
that continual tracking since 1372 indicated‘a New
Jersey recidiviam rate of 4.7%, and he compared this
" with 91% of prison inmates who had previous arrests
before their present offense.aqq

First and foremost, it must be stated that -
;acidixism i3 a totally irrelevant iqdicator, for
it neither shows to what degree the.sérvices provided
rehabilitated the defendanf, nor does it show to what
extent expsditious disposition has been achieved.

Hot only 1s it irrslevant but, as used by the
Crief Justice it is also inaccurate and misleading.

Firat of all the Cbief Justice contended that
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this figure was the resu}t of continued tracking since
1972, In fact, only one of the six counties whoze figures
were considered had been in exiastence =ince 1972 and that
county showed a rate of recidivism of 122?5 The reerrests
from which these recidivism rates were devised only inéluded
rearrests for which the indiyidual was finger=printed and
thus did not inélude the'vast majority of offenses which
are classified non-indictable and disorderly peréons
offenses, An individual could be rearrested 10 times and
so long as he wasn't finger-printed,he would not be considered
g recidivist by the Chief Justice.

Secondly, the comparison is miéleading. Not only
doss it compare the records of two totelly dissimilar
groups, but it also compares different records. In the case
of the PTI participsat, ws are saying that our records do

not show any subsequent arrest for which the ex-participant

wes fingersprinted, In the other case, we are saying that

‘the inmate was at some prior time arrested for something
which might or might not have been serious enough to have
cgused him to bs finger-printed.
Recidivism should not therefore be used to evaluate
the effectiveness of PTI prograns,
If we disregard recidivism as our evaluator, what

then may we use?
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So long as the goals are rehabilitation and expeditious
processing, it will be necessary to use separate evaluators,
Before we set these goals however, we should attempt to
determine if they rre attainable., Available evidence would
clearly indicate that the medical model of the criminal
ju;tice system has been discredited, ard that it is not
possible to rehsbilitate offenders through criminal justice
processes, Until reliable informstion is produced to
show that these types of offenders need to be rehaﬁilitatgv
and that we possess the.means to achieve rehabilitation
within the allowable time restraints, rehabilitation
should be discarded as a goal of Pretrial Intervention.

Pretrial Intervention and other forms of formalizéd

pretrial diversion are usuallf thought to be lineal descendants

of police and prosecutorial discretion. The primary
justificstion for the exercise of this discretion has
always been the need of the prosecutor to allocatr his re=
scurces to achieve maximum effectiveness and expeditious
disposition of serious criminal cases. A co=-equal need

justifying the exercise of the discretion has been thc need

" to impart some flexibility to the system in crder to allow

the system to make the most appropriate responss to the
particular offense and the offender, PTT should adopt the

goal of its predecessors,

- 134 -

T aaem ——

=



P

These two goals of expeditious disposition and
system flexibility would be co=equel in importance

and at least to some extent they would overlap.

-Aa the caseload in a prosecutor's office 1ncreases, .

it seems logical that 1f he is unable to get additional

) rgsources, he would have to redirsct his existing

presources to the most serious offenses and the most
recalcitrant offendefs. In doing so, in the absence

of a program such as FTI, he would have-to ignors or
doungrsde the charges against the minor offenders

end hope that these individuals did ngt thereby dsvelop
disrespect for the law and subsequegtly commit a more
serious crime. If the prosecutor could divert an-in-
dividual to a PTI-type prégram, he could retain juris-
dictior. over the individual thus giving him the

opportunity to more accurately evaluate the offenders -

nature. If the individuaal remained out of trouble,
he could be dismissed, and hopsfully, ths experience
of having }ived under the fear of prosecution for a

period of time would cause him not to have lost respect

_for the law.

As the caseload dropped, the prosecutor would
divert fewer psople, for now some of the lesas serious
offenders would be conviéted and punished by the
courts,

Under both a heavy and a light case load the

prosecuter would have at his disposal a tool to tailor

~|35~
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the response of the criminal justice system to the
particular offender in ;ight of the charged offenss,
and by maintaining jurisdiction over the offender

fdf six months the prosecutor could more accuratsely
dotermine what the appropriate system roesponse should
be. In some cases, dismissal might be appfopriate,

. while in others a reduced charge or a particular

plea bargained sentence might be the most appropriate
disposition. In other cases, the perind of evaluation
might reveal that no leniency is appropriate and

therefore the original prosecution would be reactivated,

As to the first gosl, it would scem relatlvely
simple to determine if, in fact, the PTI system was
effective, If, by increased utilization of PTI the
prosecutor was able to maintain a reasonable standard
for timely disposition in the face of an increased
caseload, the PTI progrem would have to be judged

.effective, while if he were unable to do so, tﬁe
effectiveness of the program would be questionable.

An increase or decrease in the crime rate would be

regarded as an indicator of how effective or ineffective

the system as a whole is,

Any‘attempt to evaluate the effectiveness of
aéhieving the second goal would be eﬁtirely subjective.
If the prosecutor felt tgat he was sble to mare
apprﬁprigtsly exercise his discretion as the result

of diversion, the program would be deemed successful.
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Under a system with these redefined goals, it
would seem appropriate to retarn tc the prosecutor the
powor to accept 6r reject applicants in ths first
instance., His decision would only be reviewable .

for a patent and gross abuse of discretion., The

_ prosecutor's decision not to dismiss or to abide by

any other previously decided upon conditional dis-
position would be reviewable, but in.light of the
fact that the unconvicted participant had already

been subjected to a measurse of control, ws should

" require additionsl safeguards to protect the participant's

interests. It is recommended that if the prosecutor
does rot honor his origina; agreement he should be
required to affirmetively show at a hearing that he
nas a rational basis for his action.

Although pretrial intervention has often been
equéted to prbbation and in fact it has been called
Tpretrial pfobation", it is merely a formalizetion '
of longostgnding discretionary practices., By attempting
to greft a rehabilitative goal onto this procedurs, |
the proponents of PTI have weakened their own cred=-
ibility., PTI has a place in the ciiminal justice
systers, but just as it has begun to be recogniized
that prison and probation do not rehabilitate, so will
it eventusally be recognized that PTI cannnt achieve
this elusive goal., When the proporents of PTI un@ar-

stand this, they will have taken the critical steps
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towards contributing a useful new element to the

eriminal justice system.
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12. Supreme Court of New Jeraey Order, Guidelines For
Operation of Pretrial Intervention in Fow Jorsey,
(Sept. 8, 1976) at 1. (Hereinafter cited as Official
Guidelines) L

® "13. R, 3:28 Pretrial Intervention Programs

“(a)

(v)

(c)

(2)

o (3)

In counties where a pretrial intervention program
ias approved by the Supreme Court for operation
under this rule, the Assignment Judge shall -
designate a judge or judges to act on all matters
pertaining to the program, with the exception,
however, that the Assignment Judge shall him

or herself act on all such matters involving
treason, mnurder, kidnaspping, manslaughter,

sodomy, rape, armed robbery, or sesle or dispesnsing
of narcotic drugs by persons not drug-dependant,

Where a defendant charged with a penal or
criminal offense has been accepted by the program,
the designated judge may, on ths recommendation
of the Trial Court Administrator for the county,
the Chief Probation O0fficer for the county,

or such other person approved by the Supremse
Court as program dirsctor, and with the consent
of the prosscuting attorney and the defendent,
poatpone all further proceedings against said
defendant on such charges for a period not to
exceed 3 months,

At the conclusion of such 3=month period, the
designated judge shall make ons of the following
dispositions:

On recommandation of the program director and

with the consent of the prosecuting attorney

and the defendant, dismiss the complaint, indictment
or. accusation against the defendant, such a .
dismissal to be designated "matter adjustede
complaint (or indictment or accusation) dismissed";
or

On recommendation of the program director and

with the consent of the prosecuting attorney and

the defendant, further postpones all proceedings
ageinst such delfendant on such charges for an
additional pericd not to exceed 3 months; or

On the written recomendation of the program
director or the prosecuting attorney or on the
court's own motion order the prosecution of the
defendent to procsed in the ncrmal ccurse, Wherse

a recommendation for such an order is made by-

the progrsm director or the prosecuting attorney,
such person shall, belore submitting such recommen-
dation to the designated judgs, provide the defend-
ent or his or her attorney with a copy of such

. N-z



13.

14,
15.

16,

17,

18,
19.

20.

(con't) recommendation, shall advise the defendant of
his or her right to be heard th:reon and the
designated judge shall afford the defendant such
& hearing.

(4) During the conduct of hearings subsequent to an
order returning the defendant to prosecution in t
the ordinary course, no program records, investig~
ative reports, reports made for a court or a Pro-
secuting attorney, or statements made by the defend-
ant to program staff shall be admissible in evidence
against such defendant. No such hearing with respect
to such defendant shall be conducted Dy the desig--
nated judge who issued the order returning the
defendant to prosecution in the ortiinary course,

(d) Where proceedings have been postponed against a
defendant for a second period of three months as
provided in paragraph (c)(2), at the conclusion
of such additional three month period the desig-
nated judge may not again postpone the procesedings
but shall make a disposition in accordance with
paragraph (c)(1) or (3), provided jhowever, that in
cases involving defendants who are dependent upon
& controlled dangerous substance the. designated
Judgze may, upon recommendation of the pProgram
director with the consent of the prosecuting attorney
and the defendant, grant such further postponements
as he or she deems necessary to make an informed
decision, but the aggregate of postponement _periods
under this rule shall in no case exceed one year,
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nob‘ 8“9“8509
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adjusted for inflation) would have to be less after
the PTI program than it wss beforehand. Tnis simply
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participstion. The Administrative Office of the Court

advised the Chief Justico in its brioeling papers
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Stastics contained in Crime in New Jersey Uniform )
Crime Reports 1967-1976. 1977 figures from Preliminary

" Report, Id.

®
92,
@®
93.
9L,
e 95,
96.
. 9?0
98,
o
99.
100,
@
101,
T
‘ 102.
' 103.
@
_ 10&0
®

Chart consolidates figures found throughout annual
reports. Id.

Prior to the 1976 Annusl Report, the Administrative
O0ffice of the Courts

See chart Appendix B. The 849 figure is arrived at by
dividing the number <f pleas by the total number of cases
that actually went to trial, Figures taken from the
Annual Reports of the Administrative O0ffice of the Courts,
State of New Jersey. )

Interview with Dir., Statistical Branch, Admin. Office
Office of the Courts, Mr., P, Aiello,Mar. 29, 1978. During
1976 tuere were Ul ,056 sentences awarded and ‘n 1977 there
were 35,218. These figures exclude suspended sentences, but
include multiple sentences awarded at a single trial.

Id4. :

In fact many of those interviewed in the county programs
edmitted that these people woulid have received -1ittle

if any supervision. Infra Section VI.

Hote, Reviewability of Prosecutorial Discretion:
Failure to Prosecute, 75 Col. L.Rev. 130 (1975).

Je S. Wright, Review Beyond Discretionary Justice, 81
Yale L.J. 579 (1972); and Davis, Discretionary Justice
supra . L. '

Id: Notes, Pretrial Diversion from the Criminal Process:
some Constitutional Considerations, 50 Indiana L.J. 783
(1975);: Reiss, Prosecutorial Discretion, 68 Mich, L. Rev.
789 (1970). :

Every Program Director iﬁtervigwéd acknowledzed that his
program either modified the state forms or uasd their
own additional forms.

In fact this does not occur because there 1z an informal

screening process whereby individuals who are clearly not
eligible are not advised of the program,See infra Sec. VI.

N-8




105,

106,

107.

108,

109.

110,

111,

112,

114,

I was advised that Jjust such a tactic is being used in
a neighboring county.

These informal understandings exist between the 0ffice

of the Puulic Defender, the Program Coordinator:z, privately
retained counsel and the courts, In effect they involve

a recognition that it is counterproductive to refer
individuals who are clearly not eligible.

15% of those rejected in Burlington County appealed to
the Court.

In fact interviews indicated that the defendants who are
acceptied into PTI would have been considered ideal prote
ationers. They would have received little if any attention
from the overworked staffs of the probation department.
Through necessity it seems th,at these staffs must operate
on the theory that it is the =queaking wheel that gets

the gresase, Ses Section VI infra,

debster's Third International Dictionsry Unabridged (1961).

Both the Manhattan Court Employment Project and Project
Crossroads in wWash, D,C. wers aesigned to correct employ-
ment related problems. Initially these programs and others
were funded by the Department of Labor,

Obviously an ocutright dismissal would have the same effect.
It is not inconceivable that in time prior participation
in a PTI program will carry a stigma similar to the
declaraticn of juvenile delinquency.

It is one thing to séek to give an unemployed but qualified
individusl an employment opportunity within the 3 to 6
month span of PTI, but it is quite a another thing to
believe we can charge a life style or an entire outlook

of an 18 to 25 year old in this time frame, This is par-
ticularly true when you consider that many PTI particip-
ants continue to live in the same envirornment and to

have the same associatas and that their only contact

with the PTI program is the 2 Or 3 hours a week they spend
undergoing "treatment"”.

R. Fishman, An Evalustion of Eighteen Projects Providing
Réhabilitation and Diversion Services, Quoted in M,
iolfgang, R. Radzizowicz, IIX Crime and Justice, o

The report ¢f each and every pretrial diversion program
reviewed by this author have sll ccntained claims of

[ N . Ly .
Ctelwmy Tl e QewallS el ©

Rl il T L TR,

s

SR

N2



114,

115,

116,

117,

118.

119,

120,
121,

122,

123.

12’4—0

125.

(con't) reduced recidivism as the pinciple evidence of
the progran's effectiveness, The reasons raecidivism is
conzidered an irrelevent indicator are set out in tne
following section of text.

Printed copy of the State of the Judiciary Remarks,
supra n. 19, 20, .

In New Jersey only 1 in 5 of the reported Crime Index
Offenses result in an arrest.

gretrial Diversion from the Criminsl Process, supra n. 6,
47-50. :

American Friends Service Committee, Struggle for Justice,
supra n. 24, .

It is certainly arguasble stigma in and of itself is a

form of punishment, and for the lesser offenses the stigma
of the conviction has & sufficiently severe retribuive

and deterrent effect to satisfy the needs of society.
Removing .the stigma might be increasing crime rather
than decreasing it. See Hart, The Aims of Criminal Law,
23 Law & Contemporaty Problems LO1, L405-410.

Id.

Note, Pretric” Diversion from the Criminal Process : Some
?onst?tutional Considerations, 50 Indiana L.J. 783, 783
1975). '

See generally Monogrsph on Legal Issues, supra n. S
Pretrial Diversion from the Criminsl Process, supra no. 63
Proposed Guidelines, supra n. 11; Protection of Civil
Liberties of Pretrial Intervention Clients, supra n. 29;
Criminal Practicee= Pretrial Intervention Program- An
Innovative Reform of the Criminel Justice System, supra
ne 63 at 1212, .

As evidenced by the rates of dismissal before and after
charging there is still a considerable amount of discretion
being exercised by police and prosecutors,

Telephone conversation with Mr. Donald Phelan, Director
Protrial Services Division, Admin, Office of the Courts
March 29, 1978.

Compars Proposed Guidelines, supra n., 11, at §3=-46 with
Official Guidelines supra ni 12, at 2=4.
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126,

127,
128.

129,

130.
131,

132,
133,

13,
135,

136,
137,
138,
139.

State v Leonardis, supra n. 10, (hereinafter cited as

Teonarais 1) and State v Leonardis 73 N.J. 360 (1977)

{Gerelnafter cited as_Leonardis II).

Supra n. 10,

The term "crime" is interpreted in many counties as not
including nonindictable or disorderly persons offenses

dispite the significent penaities that can be incuured

for such vioclations.

See Section VI infra. These restrictions vary from

‘unannounced but generally recognized policies that

certain types of offense will not be admitted under
any circumstances to the written announcements of the
Official Guidelines and of the local programs which
exclude for all practical purposes certain offenses.

Monograph on Legal Issues, supra n. 5, Llj=52.
State v Forbes, 153 N,J. Super. 336 (1977); See also

State v. Masucci, N.J. Supsr, ,(Jan. 23, 1978).

Monograph on Legal Issues, supra n. 5, 63: Proposed
Guidelines, supra n. 11, 69=72.

Printed copy State of the Judiciary Address, supra n.
22, 20,

State v Kourtski, +45 N.J. Super. 237 (1976) (Law Div.).

There are presently perding before the Appellate Division
of the Superior Court a number of appeals which raise

the question of whether or not a county can exclude certain
classes of offenders ( indictable, nonindictable, dis-
orderly persons) without denying the spplicants equal
protection of the laws, :

ANE St

Supra n. 126,

Id.,121.

Leonardis II, supra n. 126, 365-67. .
Winberry v Salisbury, 5 N.J. 240 (1950); Busik v Levins,

B3 N.d. 351 {(1973). Jee also article discussing the merits

of the Supreme Courtt!s position G. Kaplan, W. Greene,

The Legislatures Relation to Judicial Rule Making: An

Appraisal of VWinberry v Salisbury, 65 Harvard L, Rev.
234 (1951).

wN-t
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140,

thi.
142,
43.

11‘1-‘-.

1h5.

146,

147.
148.

149.
150,
151.

152"
153.

151{-.
155.

This author has been unable to fird any case decided

by the New Jersey Supreme Court declaring any court rule
or part thersof to be an unconstitutional infringement
on the areas reserved to the other branches of govern-
ment.

Leonardis I, supra n. 126, 92.

Leonardis II, supra g. 126, 368,

Benjamin N. Cardozo; quoted in A.B.A, Standards, The
Function of the Trial Judge, L4 (1972).

Bishop Hoadley's Sermon Preached Before the King,
March 31, 1717, quoted in W. Lockhart, Y. Kamisar and
J. Chopper, The American Constitution 1 (1964).

The Legislatures Relation to Judicial Rule Making,
supra n. 139, 253. ‘

In fact the comment accompanying the.O0fficial Guideline
infers that it is the purpose of Guddeline 1(c) to do
just this by providing a " mechanism ror minimizing.p-
penetration into the criminal process for broad
categories of offenders accussed of “"victimless" crimes
(emphasis in original), without relinquishing criminal
Justice control over such persons while statutes pro=
seriptive of such behavior remain in rorce ( emphasis

added),." Orficial Guidelines, supra n. 12, 3.

Leonardis II, supra n. 126, 368,

Leonardis I, supra n. 126, 97 quoted in Leonardis II,
supra n. 126, 368,

Crime in New Jersey, Uniform Crime Reports 1976, o

Ida » .

Copies of briefing information for Chief Justice- .
Hughe's State of the Judiciary Address, provided by
the Administrative Office of the Courts, State of New
Jersey, lL=5.

Id.

See Appendixf&. Note these figure only relate to
indictable offenses. ‘ .

Leonardis II, supra n. 126, 375.

Id.

o T ok e e .



156,
157,
158,
159.
160,
161,
162,
163,
16h.
165,
166,

167.

168,

169.
170.
171.
172,

173.
17h.
175.
176.

Id., 276.

Id,

1d.

Id., 379 -
Id,,note 5 at 37h.
State v Kourtski, supra n. 13k,

Leonardis II, supra n. 126, 381,
1d., 381-82. '

Id., 382, _

Id.n note 12 at 383,

Printed copy of State of the Judiclary Address, supra
n. 22, 20, ‘

H.Ro 5792 and S. 1819, 95th Cong., 13t Sess,. Both referred
to the respective judiciary committees and not yet rpt'd, ocut.

Statement of Richard J. Hughes, Chairman, A.B.A. Committee
on Correctional Fascilities and Services, Hearings Before
the Sobcommittee on National Peniteniaries of the Senate

Committee on the Judiciary on S. 798, Community Super- .
vision and Services Act, 382,
S. 593.

ACR 4O, Jan, 10, 1978.
SCR 40, Jan, 10, 1978.

State v Naclee, Ll N.J. 209, 226 (1965); State v Holroyqd,
Ly N.J. 259, 265 (1965). See also Gore v. United States
357 U.S. 386, 393 (1958).

Monograph on Legalessues, supra n. 5, note 12 at 18,

Official Guidelines, supra n, 12, Guldeline 1,
Id., at 2=L.

When the judiciary determine the offense to be victimless
gnd they determine that undue harm will befall =a defend-
ant if he is convicted of the offense and these deter-
minations cause the judiciary to provide an alternative
to prosecution, they are decriminalizing the offense,

e
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177. State v Ivan, 33 N.J. 197 (1960); State v Carter, 6l
T RTT. 382, 392 {(1974) . '

178, This remark is baséd on the fact that it has taken &
great deal of judicial arm twisting to get some of the
counties to establish program3.

179, New Rules are presented at the gnnual Judicial Cenfarence,
put. this forum does not in any way resemble a legislative
or administrative hearing in which a1l sezments of the

populace have a chance to effect the proposals.
180, Official Guidelines, supra n. 12, 1.

184, Winberry v Salisbury, supra.no 139.

182, See dissent in winberry and The Legislatures Relation
to Judicial Rule Making; An Appraisal of Winberry v Sal=
isbury, both supra n. 139. :

183, Leonardis II, supra . 126, 369,

18l. Monograpg on Legal Issues, supra ne. 5, 1le
485. Leonardis II, supra n. S, 367.

186, Griffin v TIllinois, 351 U.S. 12, reh. den. 351 U.S. 958
T1956).

187. Rodriguez v San Antonio School District, 93 S. ct 1278 (1973).
188, Salsburg v, Merylend, 346 U.S. SL5 (1954).

189. Monograph on Legal Issues, supra n. 5, 33=3kL.

190. Supra n. 13k4.

191, In this cédse-the U.S. Supreme Court allowed different
criminal procedural practices to continue in various

counties in Maryland because the procedures werse under
state law discretionary with the different counties.
Thus so long as the questions of whether or not to estab-
lish a program4wnatproblems the progrem should address
are discretionary.with the counties, it would seem
permissible for variations to exist.

192, “Some counties interpret the phrase " any érime "

as a limitation. They feel that individuals charged with

disorderly persons offenses and other nonindintable

offenses can be excluded for these do not constitute

crimes, There are presently cases before the Appellate

N-1
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192, (con't) Division of the Superior court challanging
this on equal protection grounds. Regardless of the
outcome of this claim, it would appear that the Supreme
Court did not intend when it published the Official Guide-~
lines that they should be interpreted in such a restricte-
ive manner, Guidelire 3(c) specifically states, " Jurisdic-
tion: Only defendants charged with criminal or pensal
offensesz in the criminal or municipal courts of the
Stae of New Jersey may be enrolled pursuant to R. 3:28",
(emphasis added) Guideline 3(d) only excludes those
charged with minor offensas where the. likely disposition
would be a&a.suspended sentence without probacion or a
fine., (emphasis added)

193. See precedding footnote,

194 Official Guideline 3(i), supra n. 12. Not also that
the Supreme Court has held the nature of ths offense
may be the sole basis for the prosecutor's or program
director's rejection, Leonardis II, supra n., 126, 328,
See also State v Tumminellil, Superior Court Appellate
Division A~ 3362-76 decided Nov. 23, 1977 {unpublished
decision) and State v Litton, N.J. Super,

(Dec. 20, 19777 where ihe Appellate Division reversed
the trial courts order admitting the applicant over the
objecticn of the prosecutor and the program director.

195. Leonardis I, supra n. 126, 102,

196, Bergen, Hudson, Mercer, Morris.

197. Atlaniié, Cape May, Cumberland, Essex, Gloucester,
Bunterdon, Middlesex, Monmouth, Ocean, Passaic, Salenm,
Somerset, and Union.

198, Burlington and Camden.

199, Camden-T.A.5.C,

200, Newsrk T.A.S.C,

201. Jersey City ARP.

202, As previously noted the Guidelines state ™ every
defendent who has been accused of any crime shall be

eligibla". See text of not 192, supra.

203, Note 187 and 188 supra. See aljo Baxstrom v Herold, 383
U.S. 107 (1966),

204. Sherbert v Verner, 374 U.S. 398 (1963);: Shapiro v
Thompson, ot U.o. 618 (1969),
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205.
206,
207.
208.
209.

210,
211,

212,
213,
214.
216,

215.

217.
218,

219,

220,

221,

Dandridge v Williams, 397 U.S. 471 (1970).

Monograph on Legal Issues, supra n. 5, 32-33.
H.J. CONXNST., art I, sec. 10, .
Barker v Wingo, 407 U.S. 515, 527-528 (1972).

131 N.J. Super. 484 (app. Div.), cert, deried, 66 N.J.
329 (1974).

Stete v Szima, 70 N.J. 196 (1976).

In Camden and Mercer countles the program administrators
interviewed indicated that th.s was not a prohlem for
the defendant i3 never removed from the trial calandar
and at the present time it would take a dsfendani longer
to come to trial than it doss for him to complete the
PTI program,.

Brady v, United States, 397 U.S. 742 (1970).

North Carolina v Alford, 400 U.S. 26 (1970).

Id.,31.

Miranda v Arizona, 384 U.S. W36 (1966); State v Kremens,
02 N.d. 303 (19608) after remand 57 N.J. 309 (1971).

Johnson v Zerbat 58 S,Ct, 1019, But see Schneckloth v

Bustamontw:, 93 S.Ct. 2041.

State v Grasham, 59 N.J. 366 (1971).

Katz v Tnited States, 389 U.S. 347 (1967); Schneckloth
v FEustamonrte, U412 U.S., 218 (1973); State v Johnson,
68 X.J. 249 (1976).

But see Hoté, Pretrial Diversion from the Criminasl Process:
Some Constitutional Considerations, supra n. 102 where
the author argues that such a hearing would be appropriate,

The comments accompenying Official Guideline 6 specifically
note that under the liberal discovery rules of New Jersey
the defendant would have such a chance to discover and
evaluate the evidence against him, Official Guidelines,
supra n. 12, 1h.

See Note, Pretrisl Diversion from the Criminsl Processa:
Some Conatitutionsal Considerations, supra n., 102; and

H=16



221,

222,

223,

224,

225,

226,
227.
228.

229,

(con't) Proposed Guidelines, supra n. 11, 81 both
advocating such representation, See also Monograph on
Legal Issues, supra n. 5, 10-11,

0fficial Guidelines, supra m. 12, 1k,

Application For Enrollment and Participation Agreement
form issued by the Administrative Office of the Courts,
State of New Jersey. .

All counties checked used the standard form ﬁrovided‘
by the Administrative 6ffice of the Courts, Form PT-8B

(1/75)Rev,

Standard form issued by the Administrative Office of the
Courts entitled "TERMINATION NOTICE" end sent out by
the program on letterhead stationary of the Superior

Court.

O0fficial Guildelines, supra n, 12, Guideline 2,
Id., Guideline 3(i).

This is similar to the situation where an incarcerated
individual is seeking parole release, It has been con=
sistantly held that in that situation there is no con-
stitutional right to a due process hearing., See -
Menechino v Oswald, 430 F. 24 403 (24 Cir, 1973) and

Pucnalskl Vv NeWw Jersey State Parole Bd.,, S5 N.J. 113

(1969) cert. cen. 398 U.S. 935 (1970).

Revocation of parole and probation requlire due process
safeguards. See Morrissev v Brewer, 408 U.S. 471, (1972)
(parcle) and Gaznon ¥ Scarpelli, 411 U.S. 778 (1973)
(protation). :

Leonardis I, supra_n. 126,722,

'Supra notes 226 and 227 with accompanylng text.

145 N.J. Super. 257 (Law 1977).
Id.,260,. A
Leonardis II, supra n. 126, 382-83.

1d. (emphasis in original).
Id.,384. )
153 N.J. Super. 336 ( Law 1977).

N1




238, In State v Masucci, N.J. Super’ (LAY 1978)
the defendant was deniwvdenrollment and appealed.
Pursuant to the appeal hia asttorney served a subpoens
on the program director and the prosecutor, The subpoena
sought (1) to take the testimony of the author of the
adverse admission evaluation:(2) to inspect and copy
any and sll adverse statements allegedly made by the
applicant; (3) to examine the probation department's -
f£ile concerning the applicantt!s juvenile record; (L)
to examine any confessions or admissions made by the
defendant;and (5) to dicover the names of persons
interviewed by the author of the adverse report and to
obtain copies of any statements made by them, .

The defendantfs theory was that he needed this in-
formation to show that the evaluation was wrong and that
thus his rejection was improper,

The court held that any errors in the evaluation
could be corrcected by the defendant submitting the corredt
facts to the court, and althsugh usually matters that
the director considers must be shown to the defendsant,
in some cases tbey need not be if to do so would embarass
or endanger the source, The court did allow the defend=-
ant to view his juvenile record,

This case 13 another restriction on the defendant's
means of showing that a rejection decision is improper.

239, Supra n., 228,

20, See procedures for rejection discussed in Section VI,
infra, Each individual is given the opportunity to
present matters either in writing or in person showing
why he or she should not be rejected, The rejected
applicant is advised in writing of the reasons for hisa
or her rejection and is given the opportunity to =arwneal
the decision to the court., Although the burden on
appeal is extremely heavy, it would seem £231 though

~*que procass réquiréménts are being met boch in-thssry
and in practice, :

241. Gsgnon v Scarpelli, supra n. 229,
242, Goldberg v Kelly, 397 U.S. 354 (1970).

243, Morrissey v Brewer, supra n; 229,

2Llto Caremico v Sec. of Dep't of Bousingz and Urbag Dev,, 509 F2d
B3I and wilson v Lincoln necev, Corp., LOU ~ed 339,342,
245, Leonsrdis I[I, supra n. 126, ote 12 at 383.

2u6. R 3£28(c)(1), supra n. 13,
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247.
248,
2h9.
250.
251.

252.
253,
25k
255.
256.
. 257.
258.
259.
260 *
261,

262,

263,
264,

R 3:28{c)(2), supra n. 13.
R 3:28(c)(3), supra n. 13.

Id., (emphasis sdded).
Id.

Form letter issued by the Administrative O0ffice of the
Courts., This letter was being ussd in all the counties
visited,

Supra n. 225.
¥r Donsld Phelan.

Crime in New Jersey, 1976 Crime Report, 12.°

The majority of the following information was obtained
during personal interviews with the Prcgram Coordinator,
Mr. R.E. Aaronson asnd the judge primarily concerned with
eriminal matters in Burlington County, the Honorable
Judge Kramer. See interview form Appendix B,

State Law Enforcemeg%ﬁﬁﬂéggy which is charged with the
responsibility of administering and distributing federal
funds, .

This is true in all the programs and thus any statements
made by the Chief Justice purporting to state the cost per
participant is inaccurate,

Supra n 12 at 1,
Supra. note 192,

The Program Coordinator feels that vould be a breach

of the programs confidentiality guaran ees to allow the
prosecutor to see the entire file; however, it is difficult:
to understend how the prosecutor can correctly perform

his function if he is deniel this informatiorn.

This procedure eliminates many of the lesser indictable
offenders who would seem to be prime candidates for the
PTI program.

The following information was obtained during personsal
interviews with the Program Coordinator, Mr. Richard
Achey. See interview form Appendix B,

Crime in New Jersey, 1976 Uniform Crime Report, 18.

Relcased on Own Recognizance.



265,

266,

267.
268,
269,

270,
271,

272.
273.

274.

275.

Although Mr, Achey is designated as the Program Coordinator,
the Director of the Program has little if any effect on the
operation of the program. Mr. Achey refers to himself as
Doctor;however,the sole basis for the title is his J.D. degree,

Thus 53.5% of those on whom rejection/acceptance decisions
have beon made have been rejected,

3% of those enrolled,
584 of those enrolled,

The Program Coordinator refused to estimate the case load
and would not allow interviews with hls staff,

Crime in New Jersey, 1976 Uniform Crime Report, 13-1l.

The following information was obteined during personal
interviews with the Assistant Program Coordinator, Mr.
Nick Carugno who has ths day to day operational control
of the program.

Crime in New Jersey, 1976 Uniform Crime Report, 16-17.

The following information was obtained during personal
interviews with the Program Director, Ms. Rita Douglas,
and her research asuistant Suzanne Karkut.

Printed copy of the State of tue Judiciary Addreuss,supra.
n. 19,

Information obtained from copy of the briefing information

provided by the Administrative Office of the Courts te
the Chief Justice for his State of the Judiciary Address.
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QUESTIONAIRE

I. IRITIATION OF PROGRAQ

A. Who initiated program? VWhen?

b. ¥ho developed prcgram ?

C., VWho' submitted propocal and when ?
D, wWas thHere. any dissent ? btho ?

‘Ee« Reguest copy of Proposel,

F. Any charges made by Supreme Court ?

G. When wasc aporoval obtained ?
H, When did program begin screening ?
I. How was program initially funded ?

II. STAFP

A, How many on stafl ?
B, khat are their duties and titles?

C. What is their prier experience ?

D. Yhat are their salaries ?

E. where did theso positions come from ? Vere these positions
taken from probavion department or other government or
are they in adaition to exisling =sta:its ?

F. what has. been your stasf turnover ?

III. BURGET

A, Vhat 13 total tudget ?
B. How fundsa ?
C. Plercso breskdown according to:
Salarics
Admiuistration
Purchagse ot services
Other

D. Was »udrget of other county or ccurt unit deercased as

tiwo recult ol the establichuwent of I'TI ? Dy how nuen 7
E Yhat financial cupport is reccived Crom ollucr governmantal
or non_overnmdnial entitices ?



F. What services including space and furnishings sre provided
by other entities and what is the cost to PTI of thece ?

G. Has there teen or is there planned a cost effectiveness study ?

IV, . ADMISSION

A, How do following defendants receive notice 6f pragram ?
Issued Summoﬁes
Arrested during non-court hours

Arrested or summoned in area other that whers PTI office
located

B. Do you use a referral form ? Request cop&.

C. Who fills it out ?

D. Do you use &nitial interview form? Request copy.
E, vho fills it out *?

F. Do you accept:

Indictable Disorderly FPersons
Hon- indictable- Ordinance Violations
Drug

- G, If your program dces not accept any of the above iypes
are they nonetheless allowed to apply for the presgram
and are their applications forwarded to the prosecutor ?

H., How many people hzve been referred to PTI ?

I. Total numuer given initial interview ?

J. Are individuals told not te bother 7

%. Ia th~re a period of informal participaticn and investigation °?
How Long

¥hat type ol participation

Bow many aro terminated during this period
Ovn reguest
At progrums request
L. “hat erffect deces perticipation hava on chanie for beil or ROR ?



M. To what extent does your admiscion investigation discover:
 Ind. Offenses
9 ¢
Non-ind, Offenses
Disorderly Persons Offenses
Ordinance Violations
® Juvenile Records
Qut_ of=State Offenses
R - ’ .
Prior PTI Participation in and out -of county
® N. Is employer contacted
' 0. Are family or friends contacted
V7 OPERATION OF PROGRAN
o A. Vhat type services does your program provide ?
B, What is the client/ counselor ratio
L . C. Yno determines what prcgram is necessary for a particular client ?
'D. ¥hst type supervision is given client during informal participatiom
E, vhet ty‘pej supervision is given during formal participation ?
® _ F. “hat affirmative action is taken to see how participant is
doing with Tamily, frienids, job or school before decision
to termii.ate or dismiss is made ? )
: G. “hat is basis for deciding thot man hus successfully
.‘ completed program ?
' H. Fow is staff supervised to insure uniformity and adherence ?
. ,
VI. TEREINATION
o A. Yow meny are terminated during formal participation ?
B. uhLat are reascn.: for terminatling ?
o ‘ .

e —- e - — e v e e e m L e L ————— S————— a0

- o o
. et e
e Ve Ll 2o L e



C Whet are procedures for terminating during.s
Informal Stage '

Formal Stage

D. Is a participant given informal warnings of unsatisfactory
participation before receiving formal warning ? '

E. Yhat number and percent of those formally notified resist
decision 7

F. Yhat number and percent of these initial decisions to
terminate are cnanged if the participant resists 7

G. What number cnd percent contest formal recommendation
to terminate ?

H. What actually happens to those terminated ¢

VII. EVALUATIOR OF PROGRaAM

A, Has there been an cvaluation of progranms effectiveness ?

B. Request Copy

C. Who conducted evaluation ?

D. What critera was used for measuring success?

E. How lonz are participants followed?

P, Yhat affirmative means are taken to check following type arrests ?

Ind,

Non-ind.

Dis. Pers.

Ordinznce Vioclations
Qut of State

G. wvoes cost per participant include :
Your buczst
Serviccy provided by others
%ourt and pros. time
. Ty vhat £iruve is the total cost divided ?

I. Does total of participants incluce those iidorwmally terminated ?

VIII, FUTURZ FLAKS TOR PTROGRAM

I¥, OTHIR COLMENTS
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