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ment support are encouraged to express freely their profes-
sional judgment. Points of view and opinions contained in this
report do not necessarily represent the official policy or
position of the U.S. Department -of Labor. Similarly, material
not adopted as policy by the ‘American Bar Association should
not be contrued as.the policy of the American Bar Association.
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I. INTRODUCTION .

In two recent laws,l Congress directed the Secretary of Labor to-

- provide manpower training, related assistance and supportive services

to offenders. The Secretary also is authorized to conduct special
studies on the offenders’' employment and unemployment problems, The
Department of Labor (Department) has actively responded to this man-
date, utilizing a comprehensive, multifaceted approach, ranging from
direct support of inmate work skill programs to highly innovative
federal bonding for ex-offenders, Mutual Agreement Programming and
Model Ex-offender Programs, to name but a few.2 The related research,
more than a decade old now, has carried through every phase of the
offenders' contact with the criminal justice system -- arrest, trial,
probation or incarceration, release and post-release.

During the course of these research projects, and in particular
George Powrall's examination into the employment status of released
prisoners, > a recurring fact emerged. Not only did the typical ex-
of fender suffer in the labor market, but, upon release from a correc-

.tional institution, he/she also had scarce financial resources with

vich to weather the shock re-entry period.

, To combat this, the Department elected in 1971 tc explore the
feasibility of providing temporary relief, styled after unemployment
insurance, to the new prison releasee. The underlying theory was that
this aid would fill a financial vacuum while affording the releasee
a transition period in which to secure gainful employment. It was
believed that a higher employment rate among priscn releasees would
produce a concommitant lower recidivism rate, as fewer releasees would
resort to criminal activity out of econcmic desperation.

Baltimore was selected as the pilot site in which to put this
theory to test. The Living Insurance for Ex-offenders Project (LIFE)
was a tightly controlled experiment. 'Half of the project's 432 parti-
cipants, newly released prisoners, were given financial aid ($60/week
for 13 weeks) and half were not. The net result was that the moneyv
group exhibited a significantly lower rate of recidivism, as measured

. by arrests, than the control group. The control group rearrest rate

was 30.53% while that of the experimentals was 22.2%, an effective
reduction of 27%. Tor a complete discussion and evaluation of this -
experiment, see Unlocking the Second Gate4 (attachment A).. A second

1. The Manpower Development and Training Act of 1962 (MDTA) as amended
(1966) and its successor, the Comprehensive Employment and Training
Act of 1973 (CETa). ' :

2. . For a summary of ‘these activities, see the testimony of Sec. Ray
Marshall, April 5, 1978, before the House Subcommittee on Crime.

3. Pownall, Emplovment Problems of Released Prisoners (Washington, D.C.,
- U.S. Department of Labor, 1969). c '

4. Lenihan, Unlocking the Second Gate~-The Role of Financial Assistance
in Reducing Recidivism Amonc Ex-Priscners, R&D Mcnograph 45, Depart-
ment of Lakbor, Employment anad Training Administration, -1977.
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major evaluation which derived from LIFE was a cost/benefit analysis.5
'This work assessed the costs and benefits of the Baltimore project
"from several distinct perspectives. Based upon the favorable reci=
divism results, the analysis concluded that a program of financial
assistance could yield a significant cost savings. '

~-II. TARP INCEPTION

While LIFE was a carefully conceived, well-executed research pro-
ject, the Department believed that before it. could recommend major
policy changes on the basis of the LIFE hypothesis, a replication
of the project on a larger scale and with some methodological adjust-

ments, was called for.® oOut of this judgment was born the Transi-

tional Aid Research Project (TARP). On June 30, 1975, the American
Bar Association's Commission on Correctional Facilities and Services
(Commission) was awarded a grant from the Department, 21-11-75-19, to
administer this major research effort.

Thé ABA's primarv duties as outlined in the original grant propo-

‘.sal.were to: "(a) provide national coordination,. direction, integra-

tion and assessment of a two-state demonstration program...{(b) deter-
mine whether released cffenders receiving weekly payments for stipulated
periods comparable to weekly unemployment benefits will exhibit a
better record of avoidance of new criminal activity...(c) ascertain
how existing state and federal legislation, administrative regulation
and agency procedures would need to be adjusted or modified..." to
accomplish the geals of this project. Subfunctions identified in-
cluded, among others, acting as a clearinghouse, analysis of relevant
state laws and regulations, drafting model legislation, prroject moni-
toring and performance of a cost/benefit analysis based on the two
state outcome. '

III. EARLY TARP

Personnel. During the initial vyear, a number of major ABA-TARP
activities took place. The first, quite naturally, was the engage-~
ment of project personnsl. Dr. Kenneth J. Lenihan was hired as a
project consultant to serve asz the principal investigator. His selec-
tion resulted from his identical role for LIFE. James Hunt, already

5. Mallar, Thornton, A Comparative Evaluation of the Benefits and
Costs of the LIFE Program (wWashington, D.C.: American Bar Asso-
ciation, 1978). : .

6. The LIFE experiment excluded certain classes of released offenders,
including alcoholics and heroin users, Ffirst offenders, women,
those never convicted of preperty offenses, individuals over
forty-five and thesa with over $400 in savings. TARP did not
exclude these grouzs, but was open to all releasess planning to

stay in the test stzte as long as they had no detainers outstand-
ing. '

7. The LEAA also contributed to the funding of t
sole administration and oversight responsibkil
the Department.

s project. However,

hi
ity was lodged in
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project director of the Commission's Ex-offender Employment Restric-
tions Project, was designated Project. Director on a one-half time
basis. In January, 1976, Melvin Axilbund, Staff Director of the
Commission, succeeded Mr. Hunt on a one-quarter time basis. The
Commission's daily administration of TARP was the responsibility of
Assistant Project Director, Robert Horowitz,

Site Solicitation and Selection. -Thirty states made preliminary
responses to the Department's request for proposals. .Of these, seven
states ‘actually submitted proposals. The Department and Commission
selected Georgia and Texas?8 as demonstration-states. These states
were chosen because of their largé inmate population, which would
assure the filling of the research cells in relatively short time.

In addition, it was believed these inmate populations were suffi-
ciently diverse to provide for a fuller study.

Initial Meetings. After state selection, a series of meetings
were convened in Huntsville and Atlanta, headquarters for the state
activities, for the purpcse of planning the start-up phase and esta-
blishing a time schedule for work ‘to -be performed before ‘the first
participants were to be released into the project on January, 1976.
Dr. Lenihan made near weekly trips to both project states to assist
in the programs design phase. During this period, state inter-agency-
cooperation was established, flow charts designed and the necessary
forms (e.g., notice of participation, weekly regquest for aid, job

placement reports) and interview sheets developed.

This period witnessed interaction between the distinct TARPD
components at its peak. The frequent meetings aired numerous prob-
lems, both current and anticipated. Fears over the impact of privacy
regulations were resolved. Disagreements as to research methodology
were settled so that the conclusions reached in both states could be
validly compared. Major design decisions were made such as grcoup
sizes, work penalties and service locations and randimization tech-
niques. Following these start-up conferences, the ABA scheduled perio-
dic joint-state meetings at the several participants' headquarters in
Huntsville, Atlanta, and Washington, D.C. These gatherings provided
a forum to discuss problems and present progress reports. Dr. Lenihan
prepared chart outlines so that both states could present similar
data, including cell sizes, interview rates, rearrest figures, job
placements, etc.

A Advisory Board. While TARP was being organized, an inter-disci-
plinary advisory committee was empanelled to provide project guidance.

8. The test states each received independent grants from the Department

to conduct the experiment. In Georgia, the Departmant of Labor
received the Department grant, the Department of Corrections was
the named grantee in Texas. Whereas both states have incdependent
reporting obligations little attention is pald to the individual
state TARP programs in this report.
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Membership consisted of the following individuals:

~ Dr. Gilbert Geis, Professor, Social Ecology Program, !
University of California;
Dr. Robert Martinson, Professor, Crime Deterence,
' City College of New York: ' v _
Mr. W.J. Estelle, Jr., Director, Texas Department of
Corrections; '
Mr. Copeland Pace, U.S. Department of Labcr (Atlanta);
Mr. Edward Pischedda, U.S. Department of Labor (Dallas):
Mr. George Bohlinger, LEAA;
Mr. Nick Pappas, LEAA; )
Dr. Howard Rosen, Director, OMRD, U.S. Department of :
Labor; : : :
Mr. William Neukom, ABA Commission: !
Dr. Hans Zeisel, University of Chicago Law School;
Mr. Bruce Cook, LEAA (Atlanta): _
Mr. Richard Fortenberry, Director, Texas Board of
. Pardons and Parole; . '
Mr. Lee Arrendale, Fieldale Corporation' (Georgia) .-

: . The history of this body was to be short lived. Three meetings
(December 2, 1975; June 23, 1976; November 4, 1976) were convened, all
of which were sparsely attended. Given the. range of expertise focus
was drawn on such topics as alternatives to unemployment insurance and
plotting of national strategy in the event of TARP's success. Due to
the apparent disinterest, it was decided to disband this group.

' Sub-contracts. During the first year, several contracts were
entered into by ABA-TARP in furtherance of its responsihilities. The
first was with the Roper Organization, Inc. to conduct a public opinion
survey. The survey, actually conducted in January, 1976, posed the
following question:

At the present time, most men, when released from prison,
receive between twenty and fifty dollars to start life
over. Would vou favor or be opposed to nroviding released
prisoners with some form of financial support, like unem-
ployment insurance, until they found a job?

For those responding in the negative or expressing uncertainty,
a follow-up guestion was asked:

Would you be in favor if it were shown that such support
reduced crime among men coming out of prison?

In response to the first gquestion, 63% answered positively and
23.5% negatively. From the group given the follow-up guestion, 643
turned positive for an overall favorable reply rate of approximately

87%. These affirmative replies transcend all tested indevendent

variables. When inspected by race, education, employment, marital
status, income, political party affiliation, age and sex, every sub-
grour showed up positive. wWhile the survey results register favorable,

they cdo not record the "firmness" of the support expressed. Most likely






-can be shown to work.

[}
wm
1
A B, e

the affirmative replies are soft-core and easily subject to change

by adverse publicity or personal experience with crime. ' More tradi-
tional public attitude toward the ex-offender has been less generous,
exemplified by surveys that have shown that employers often refuse

to hire individuals solely on the basis of their record.9 Discrimina-
tion due to prior criminal behavior remains strong. Therefore, the
value of this survey as a pillar for future attempts to institution-
‘alize a financial assistance program is undermined. It may show,
howeves, that there is potential public support for measures which

[ S VR
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The now notorious Proposition 13 also augurs poorly for future
public support of a permanent financial assistance program. It takes
little imagination to predict the outcome of the original survey ques-
tion if the California voter was queried June 6 on the wa’ to the
polls. With reduced tax revenue, California, and other states which
might follow suit, may be expected to critically cut criminal justice

. Programs. One estimate offered by California state criminal justice:

planning director Douglas Cunningham is that California's city and
county criminal -justice agencies. face a 60% across-the-board reduction -
in funding as a result of Provosition 13.10 According to Marty Mayer,
director of the criminal justice planning unit of the League of
California Cities, "(S)oft programs, such as diversion, ‘are more

likely to be cut from budgets because it is harder to show they are
cost-effective, which will be the key word, "1l

Cost consciousness, of course, did not arise from Proposition 13.
The Department and Commission had long before recognized the importance
of a cost analyvsis for a financial assistance program. Two contracts
accordingly were executed by ABA-TARP to conduct cost/benefit studies.
The first contract (May, 1976) with John Hopkins University was for a

"cost/benefit analysis of the then concluded LIFE project (see footnote

5). The findings from this economic analysis were quite impressive.
Benefit/cost estimates were computed from four perspectives: society,
budgetary, non-participant, .and participant. Devending upon which view-~
point was being used, the factors going into the equations included
benefits from reduced criminal justice costs (police, courts, correc-
tions), lesser welfare expenditures, savings due to less property

damage and versonal injury, and increased tax revenue. On the cost

9. Seventy-four percent of those interviewed in a 1968 poll said
they would feel uneasy working with or hiring an ex-offender.

Ryan, J.; Webb, R.; and Mandell, M., "Offender Emplovment Resource
Survey for the Minnesota Department of Corrections.™

10. As reported in Criminal Justice Newsletter, Volume 9, June 19,
1978, ». 1. '

11. As reported in The Pretrial Reocrter, Volume II, November 3,
June, 1978, p. 4.
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side were administrative expenses and the actual transfer payments.
Table I displeys these benefit/cost estimates: o :

Benefit/Cost Estimates for the Financial _ A?
Aid Program of LIFE*

Perspective Lower Bound . '~ .Upper Bound

Society . 4.021 © 53.731
Budgetary 0.491 2.669 :
Non-participant 0.777 ' © 0 3.987 :

Participant 1.935 3.760
* At 1.00, benefits are equal to costs '

Since many of the factors considered appear as a range, two bounds
are displayed, -a minimum and a maximum. In addition, some savings, such
as reduced psychic harm from less crime, are impossible to quantify and,
therefore, go unrepresented in the equations. Their omission tends to
make -the findiligs conservative. According to these findings, a perma-’
nent LIFE program may be a prudent investment by the government, pro-
vided there is a recidivism reduction of a significant magnitude. ‘
Corrections costs, not being immune to price inflation, alone suggest
that even a small reduction in recidivism may merit a financial assis-
tance program. A recent accounting of the cost of incarcerating one
individual at Rikers Island (NYC jail facility) showed an eye-popping
26 thousand dollars per year ($71.87/day).l2 Figures such as these
eloquently speak for the need of reducing inmate populations. Finan-
cial assistance is but one resvonse to the nroblem. - Others include
decriminalization of certain offenses, alternative community sen-
tences, shorter prison terms, and even a prison constructicn mora-
torium.

A second cost/benefit studv, contracted with Albert Madansky, direc-
tor of the University of Chicago Center for the Management of a Non-
Profit Public Enterprise, was for the TARP project itself. This analysis
was to be performed in two parts. Part one called for a literaturs
survey and equation design. The second part involved the actual computa-
tion. Due to dissatisfaction with the preliminary design and the null

TARP effects, the second phase was cancelled. A litevature review

(bibliography) was delivered to the ABA-TARP which identified sources
of cost factors, crime statistics and related materials for an economic
analyvsis. A subsequent contract with Mathematica Policy Research, Inc.
to perform a cost/benefit study for TARP was also curtailed midway due
to the lack of positive recidivism results from the experiment.

12. "The Cost of Iﬁcarceration in Mew York City" prepared for the NCCD
by Ccopers and Lvbrand, 1978.

13. The second cost/benefit contract for TARP was executed with Mathe-
matica to enable Dr. Charles Mallar, author of the Similar LIFE
report, to continue his study for TARP.






Ancther major sub-study of TARP involved an examination of the
etfects of financial aid upon the families of the released individuals
" 'assigned to a TARP experimental cell. The University of Houston Center
for Human Resources undertook this task. One hundred women in each
state, Texas and Georgia, whose husband, son or boyfriend participated
in TARP (50 controls, 50 axperimentals), were interviewed.

While women prison releasees were included in the TARP study, they
were not part of the family study sample. Due to the relatively small
female inmate population, the number of female releasees were too small
to contribute toward a significant family inspection. The interviews
attempted to unearth what effect, if any, the financial aid had upon
the home life, in particular the economic condition, comparnionship
activities, and affective states. Overall, the observed effects were
negligible. The full study may be found in attachment B.

IV. GATE MONEY REPORT

The primary premise on which TARP was conceived may be axpressed
Ain -three sequential. parts: (1) mest priscn releasees are .broke, (2).
few private or public resources are avuilable to support them during
their esrly release period, and (3) therefore, economic pressure pushes
them toward crime. While the actual experiment was to prove or dis-
prove the last point, the building blocks still needed verification.
Dr. Lenihan, in 1971, compiled a table of gate monev levels and collat-
eral sources cf releasee suppo:t.l4 Overall, he found low stipend figures
and few additional sources for financial aid. Ten years earlier, Daniel

laser hiad amassed similar data.l> His low findings led to perhaps

the earliest expression of qualifying releasees for unemployment in-
surance.

Since these two studies, partly due to expanded judicial interac-
tion with correctional systems, there have occurred some sweeping
changes in penal institutions. Had sate monev been affected? In 1976,
ABA-TARP replicated Lenihan's earlier surveyl and found that gate money
remains the chief, sometimes only, source of public support. For the
most part, the intervening vears evmerienced little change in the pay-
ment leve.s, and where incrzases occurred, they tended tc trail infla-
tion, resulting in an actual decrease in spending pcwver. The only
significant increases took plece in Texas and California, which elevated
the releasee stipend to $200, a generous figure compared to mo.t states.
The study also concluded that most prison releasees do not qualify

14. Lenihan, K., The Financial Resources of Released Prisoners (Washing-
ton, D.C.: Bureau of Social Science Research, Inc., 1974).

15. Glaser, D.; Zemans, E.; Dean, C., Monev Against Crime: A Survev
of Economic Assistance to Released Prisoners (Chicago: John Eoward
Assoc., 1961). -

16. Horowitz, R., Back on the Street - from Prison o Povertwy {Washing-
ton, D.C.: American Bar Assoc., 1976).
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for traditional transfer pavments which are primarily designed to ,
assist the aged, disabled, or fatherless household.. Two years after
our initial survey, ‘a folldw-Up questionnairé was sent to the states.
L. We wera interested in discovering whether any other jurisdiction had
“ollowed California's and Texas' lead in anteing up their release 4
stipends to $200. The answer was no. Only a few states had altered
their gate monev allotments and as usual these changes were marginal.
_ Combined with earlier, documented groof»of the pervasive employment
- 3 problems confronting ex-offenders,l’/TARP could now confidently aver
g that releaseas, as a whole, would be receptive to our aid. Whether
they would favorably respond to this stimuli through lower crime
rates was left to the test. .

V. MAJOR ONGOING ACTIVITIES

Literature Dissemination. There have been four published TARP
related materials -=- introductory brochure, final LIFE report, LIFE
cost/benefit study, and the gate money study. Each of these materials
» have been sent to individuals on a mailing list comprised of governors,
_’ ) v attorney generals, heads.ofi corrections departments; state criminal
justice planning agencies, and pertinent legislators. Requests for
publications were also handled by ABA-TARP. Due to the favorable
cost/benefit findings for LIFE, a press release (Attachment C) was
issued through the normal ABA communications channels. As a conse-
guence, requests for this piece exceeded the nthers. While TARP failed
® _ to show positive recidivism results, through the distribution of these
1 materials, TARP hac, hopefully, contributed by sensitizing select groups
and individuals to the crushing needs of ex-offenders.

3 Clearinghouse Activities. Primarily four groups looked upon TARP
: as a source of information. The first were the prisoners themselves.

, Through our publications, the grapevine, or suggestiveness of project
(] ' title, a number of inmates wrote in the hopes that either we could give:
them financial assistance, or could lead them to other sources. For
the most part, these requests affirmed, on a verv personal level, what
our gross statistics revealed. The releasee has no source of immediate
income if unemployed at the time of release and not previously emploved
in a work release program. What these letters also suggest is that the
post-release blight is perceived while still incarcerated. It may be
o : surmised that such desvairing thoughts have an "anti-rehabilitative"

i impact. There is no light at the end of the tunnel.

While every inmate letter merited our rzlpounse, scant encourage-

’ rent. could be given. In the case »f federa!. inmates, they were informed .
o that they were eligible for up to $100 in gate money and a $150 loan from
./ ‘ the government. However, even tlese minimal amounts are tenuous. A
s : : 1972 GAO study reported that mcst federal releasees received far less

than the gate moneyv maximum and almost no releasee was given a loan.

. 2 17. By TARP's incepzion, this was so well dccumented as to become common
® knowledge in the criminal justice fi=14d. Major works include Glaser, =
‘ D., The Zffectiveness of a Prison and Parole Svstem (Indianagolis:
Bobbs Merrill, 1976) and the previousiv cited Pownall study, Emplov-
ment Problems - © Released Prisoners.
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Otherwise, the federal inmate was advised as to the nearest volunteer
organization equipped to deal with and assist ex-offenders. These

T'groups -almost never provide financial aid. Usually they offer career . ...~
- guidance and job placement services. ABA-TARP was able to identify

such local groups from a directory of ex-offender aid groups which

- had been compiled by the Commission's Ex-offender Employment Restric-

tions project. State inmates received similar replies =-- information
on their gate money rights and the name of local volunteer organiza-

tions.

A second type of inmate letter concerns institutional programs,
conceived of and/or managed by inmates, covering a broad spectrum.
Most frequently, they concern a pre-release employment orientation
Oor some job skill training. These letters usually look for our com-
ments and criticisms, which are often based upon what we have learned
from other inmate correspondences. From the volume received, it would
appear that there are many imaginative inmates who are cognizant of
the post-release needs, rehabilitation program deficits, and top heavy
administrative delavs, and who are able to articulate alternative

.. Prison programs using to greater advantage. the inmate talent pool.

The Department may wish to explore the feasibility of utilizing its
resources on inmate-operated programs which appear worthwhile.

Another form of corresponderice has been the "irate citizen," Lkeef-

ing over what he views as another government giveaway. At one time,
this view was shared by Senator Proxmire in his monthly seairch for
candidates for his government waste citation -- the now notorious"
Golden Fleece Award. The ABA and Department have jointly responded
to such critics. Armed with information furnished by the ABA, the
Department not only convinced Senator Proxmire that TARP did not merit
his censure, but it resulted in a 180 degree reversal by the Senator

(see attachmernt D). The Senator ultimately endorsed TARP as a valuable

social science research project.

Other legislators, primed by complaints of their constituents,
have inquired about TARP's raison d'etat. For the most part, the
Department's responses have followed the letter to Senator. Proxmire,

citing the CETA mandate, successful LIFE orogram, and releaseeg;/neéa§7l8

These pubiic concerns over TARP's wisdom affirmed an earlier decision
made by the project to maintain a low profile. This route was chosen

for two reasons. The first was a methodological concern that the exper-

iment would be tainted if the participants learned about the status of

fellow TARP members or if employers found that some potential employees

had a suoplemental source of income. The second reason was simply to
limit the above referred to critical letters until TARP had a chance
to return data.. : .

he supermirket gazette, the
as a ludicrous government

18. The ultimate public scathing came i
YMational Ingquirer, which denicted TAR
giveaway. Oct. 4, 1977.

‘gt







N o B P o e T e P T I S 7%

. fe e e - - " LR Py

-of TARP's creation.

- department has been made aware of our existence.

~10-

: A more positive interchange with Congress involved Representative
John Conyers (D. Mich). As chairman of the House Judiciary Subcommittee
on Crime, which includes LEAA oversight responsibilities, Mr. Conyers
has become deeply enmeshed in the unemployment-crime link debate. .

While reviewing LEAA expenditures, he noted the TARP project and sent

a Subcommittee staffer to a TARP meeting. ' Generally disgusted with

- LEAA funding of police hardware, Mr. Conyers looks upon TARP as posi-

tive LEAA involvement. - Since then, his Subcommittee has held a number
of hearings in Washington and the field involving the issue of unem-
ployment and crime, shedding light on the growing belief that there

is a cause and effect relationship between the two.

While publicity was minimized, it was by no means absent or cen-
sured. -Newspapers in both project states did carry early accounts -
To. assure that these stories did not adulterate
the program, Dr. Lenihan had written into the pre-release participant
interview a question to test his/her knowledge of any publicity. This
question showed an overall ignorance of the program. As previously
stated, a press release also followed the LIFE cost/benefit report.
Perked by this, a Baltimore Sun- reporter interviewed Lenihan, Horowitz
and Mallar, resulting in a favorable LIFE story.

An inkling of the future press reaction to a2 grandiose, permanent
LIFE-like program may be gleaned from the California experience. 1In
1977, California enacted a prototype LIFE program.29 Many California
newspapers, through editorials, commented on this legislation. The
majority favored opening government coffers to the prison releasee on
the promise, or evidence supported hope, that the Stete would benefit
through less crime. A sampling of these editorials may be found in
attachment E=. :

The final participants in our clearinghouse activities have been
corrections departments. Through our literature dissemination, every
Consequently, when
any internal efforts are considered to upgrade gate money, we have been
consultad. The most promising experience was with the Mississippi. _
Board of Corrections. 1In Octcber, 1976, Charles Young, acting chairman
of the State's Correction Board, directed the corrections department to

19. While TARP grew out of a belief in the existence of this relation-
ship, it was not conceived to directly test it. Nevertheless,
given the wealth of data collected on the nearly 4,000 participants,
statistically supported observations about this relationship are
possible. The data evidences a relationship between unemployment
and crime. This partnership will be fully explained in the forth-
coming analysis of the TARP project by Dr. Peter Rossi of the
University of Massachusetts, Social and Demographic Research Insti-
tute, expected in January, 1979. ’

20. This will be discussed in detail in the next section.
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®
report on inmate release procedures. He expressed particular concern
over 1nadequate gate money amounts- : : : :
. 0 "We have a person who is released from the institution
_ i and he is given anywhere from $25 to $75, and yet he is
‘ asked to come back to a society where even people on

menial existence have more to live on."
: Commercial Appeal, Memphis
- o _ Qctober 16, 1976 -

Ronald Velch, director 0f the Mississippi Prisconeérs' Defense Com=-
mittee brought this act to our attention and requested that we support
® ) this effort through direct communication with Chairman Young. Imme-
‘diately, copies of the gate money report, the LIFE study bibliography,
model gate moiiey legislation, California bill, and cost/benefit analy-
sis, were sent to Young and the corrections department. Unfortunately,
no follow-up legislation was introduced.

'Y . _ - Ancther important clearinghouse  function. has been supplylng 1nfor-
i " mction to legislators cons:.derlng "TARP=~ related bills. -

VI. LEGISLATIVE WORK

California Groundbreaking. The most prominent and rewarding ABA-
_ TARP legislative experience ccncerned a California bill, SB 224, Cali-.
") fornia State Senator Peter Behr (R.), partially motivated by the LIFE
results, 2l introduced legislation, calling for the incorporation of
state inmates into the state unemployment insurance system. Qualify-
ing wage credits are to be based upon hours worked by irmates while
incarcerated. The entrance wage level Jduring the base year is $1,500
or twice that required for regular, non-institutionalized workers.
This level far exceeds the reach of the working inmate. By state law,

. ' inmates are limited to a wage maximum of $.35/hocur. Based upon a 40-
' hour week, even if an inmate worked a full year, the most he,she could
earn would be $624. To overccocme this disability, the new law creates

a wage fiction, assuming for the purpose of unemployment insurance
eligibility and benefit entitlement, that the inmate earns the minimum
wage. The new law went lntc effect July 1, 1978 and has a sunset

P ' legislative renewal in 1982. 23 At the time of this writing, the mech-

21. While this law places California in the vanguard of TARP aspirations,
its snowballing potential must be weighed with an understanding that
California sometimes marches to the beat of a different drummer.
. Other near unique California correctlons laws includes a recent
® _ OSHA bill for prison industries.

22. To complement its TARP—LIFE research, the Department intends to
provide partial funding of the California evaluation.

23. Interestingly, California conducted its own mini-TARP experiment,
® Direct Financial Assistarce to Parolees, in 1972-73. Its outcome

could be labellec moderatsly successful, with 30% of the experi-
mentals retaining active carole status after six months compared
to 71% of the controls.
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anics of the new act are still uncertain -- with guestions remaining
as to what constitutes prison labor (e.g., should it include hours

- spent on vocational training?). A copy of. the new law is attachment F.

When Sgnator Behr introduced this-legislation, it faced stern
opposition. Among the most vociferous opponents was the State's
District Attorneys Association. A critique by their legislative
branch attacked the LIFE findings, thereby challenging the California
bill's foundation. Dr. Lenihan, by letter to Senator Behr, refuted :
this critique. In addition, Senator Behr solicited our aid in secur-
ing his bill's passage. A letter was submitted detailing the chronic:
economic need of releasecs and reviewed SB 224. The -Califconia law
represents a tremendous stuoide toward post-release prosperity, On
January 1, 1978, Corrections Magazine census of national sta-e inmate
population totaled 247,913, of which California housed 20,91:, or
nearly 10%. Although TARP's shortcomings had been duly reported to
Senator Behr, the law still stands, subject to the challenge of its
own evaluation three years hence. ' :

coess Qther hegislative Assistance. . ABA-TARP was receptive.to any call.. ..

for assistance from legislative sources. Usually, the response was
informal, as most reguests were for information about suggested lit-
erature, others states' practices, or TARP-LIFE activities. On three
instances, in addition to the letter to California Senator Behr, we
prepared formal responses to government inquiries. The first went to

the Small Business Administration in response to a request for comments

to a proposed rulemaking concerning parolee eligibility for loans.

Under SBA internal policy, loan requests sukmitfed by these individuals

had routinely been denied. The proposed rule change offered to re-
verse this policy. ABA-TARP, ty letter to the SBA administrator for
finance and investment, aprlauded this tentative change. Responding
to specific questions posed in the published ncotice, we cited national
studies which recommended loan assistance to the prison releasee,

and, in general, endorsed the concept that the parolee and probationer

should be treated like any other loan applicant, with the circumstances

of his crime taken into consideration but not dispositive oI the out-
come (attachment G). This stance is consistent with previous policy,
promulgated by the Commission's Offender Emplovment Restrictions Pro-
ject and adopted by the ABA, which calls for the abolition @f per se
employment restrictions frequently applied to,ex—offenders.26 On

24. A similar bill had been presented in 1975 but was tabled in
Committee.

25. Federal Register, Vol. 41, No. 239, 12/10/76, p. 54002.

26. Consistent with this policy, the Commission and its affiliate pro- "=

jects, including TARP, collaborated in the writing of an amicus
curiae brief to the Supreme Court in the case of Carter v. Miller,

434 T.3. 356 (1978). 1In this case, the respondent had successfully . . .

challenged a Chicago municipal ordinance which barred some ex-
offenders from receiving a public chauffér's license while afford-

ing those who already helé licenses at the tlme of ;helr conviction

(contirued on o. 13)
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~June 22, 1978, the SBA administrator finally rendered his verdict.

It was a resounding defeat. Not only did he reject the proposed

‘rule, but élevated the previous internal policy by publishing it

in the Code of Federal Regulations. As grounds for its decision the
Agency stated that (1) the SBA is not in the business of rehabilita-
tion, (2) that a good character finding is essential to credit

_transactions, and (3) it did not wish to run the risk of "absentee

management in the event of reincarceration.” ABA-TARP decries this
nearsighted determination and takes exception to the stated grounds.

" Most of our objections may be found in the original support letter.

The Agency has retreated to the regressive attitude that a criminal
record foreclcocses any coubt as to the ex-offender's bad character. If
a case-by-case loan decision were made, the deserving applicant would
be given the opporcunity to amerliorate the impact of his record and
allay the fears that he would recidivate. The SBA's timid stance on
rehabilitation is inconsistent with the relevant Congressional declara-
tion of policy.—z-7 Within this declaration is the concept of promoting
"growth of personal initiative,"” with emphasis placed on small business
concerns "located in urkan or rural areas with high proportions of

" unemploved or low-inccme individuals" or "owned by low-income: -indivi-

duals.” We would submit that the typical releasee fits the latter
and that rehabilitation, almost by definition, involves. the growth
of personal initiative. :

The second formal response also concerned loans for ex-offenders.
This was directed to Recresentative Kastenmeier, chairman of the House
Judiciary Subcommittee on Civil Liberties and the Administration of
Justice, who cosponsored a bill to upgrade the federal loan provision
for released federal inmates from $150 to $600 (H.R. 7050, 95th Con-
gress, lst Session). As of June, 1978, the bill has remained at the
Subcommitte~ level with no action having been taken. More recently
we lear—ed of a 1978 Hawaii bill along the lines of the California
unemployment insurance legislation. This prompted our transmitting
a letter to its sponsor with general information about the need and
desirability of financial aid. This als», for the first %“ime, presented
us with the problem of hcw to promote such meazures while admittin
TARP's shortccmings. Our reaction was to stress the chronic financial
need but neot hold it out to be a panacea for the recidivism problem.
In keeping with this, the legislative packet which accompanies this re-
port makes no pretense as to offering a sclution of crime. Instead, it
is a compilaticn of materials which call for or underscore the desira-
bility of financial aid to prison releasees on other grounds, ranging
from humanitarian to the possibility that some recidivist tendencies

may be waylaid.

26. (continued) the oppcrtunity to retain it. The ABA supported the
lower courts ovinion that such a licensing. scheme violated equal
protection guarantees. The brief alsoc went one step further,
arguing that licensing determinations based on’ fitness should
be individualized, i.2., nc per se restrictions due to the exis-
tence of a criminal record. The Supreme Court split 4-4, thereby
upholding the lower court's decision. -

27. 15 U.S.C.A. §631 (197s).

e e e ——

S i P02






o N A et P ot e e e . [ = - 255

-14-

Another entree to Congress h:ius been our association with staff
on House Committee on Education and Tabor. Its senior minority mem-
‘ber, Rep. Albert Quie, has considered prison labor issues-and, through
his staff, solicited from us information on research in the field.
In 1975 Mr. Quie cosponsored a bill to amend Title 18 of the United
Stat=s Code by repealing laws which divest prison made goods of their
interstate commerce nature, provided that the inmate worker received
at least the prevailing wages (H.R. 2715, 94th Congress, lst Session,
1975). :

VII. AN EYE TO THE FUTURE

When the ABA first became involved with TARP, prospects for a
future permanent financial aid program appeared strong. LIFE had
recently concluded with impressive results, and numerous cemmissions, .
researche*s, penologists,. and the like supported the prinéiple of
giving aid to fresh releasees. Operating under the optimistic assump-
tion that TARP too would prove fruitful, the ABA-TARP performed several
tasks with an eye toward that day when a march upon our leglslatlve

-halls would. lead to permanent programs. . In preparation of that event,.
ABA-TARP began by seeking official approval of its parent organization,
the American Bar Association, of a resolution calling upon Congress
and state legislatures to significantly upgrade its gate money pOllCV
(attachment H). This resolution was adopted by the Association's
governing body at its annual meetlng in August;” "1976. Armed with this
mandate, we next addressed a series of questions concerning how best
to implement a serious financial assistance program. More specifi-
cally, three primary questions arose -- who should receive assistance,
should it be a federal or state program, and should it be modeled after
unemployment compensation? :

Eligi blllty All three questions are interlaced. For example,
if a releasee's income transfer program is modeled after the unemploy—
ment insurance system, then funding and eligibility guestions will be
partially resolved. Still, some inderendent factors remain. As to
eligibili+y, the basic issue was with what subset of the entire inmate
population should we be concerned? The entire set consiscs of adults
sentenced to federal institutions, state facilities, jails {(usually’
county or municipally operated); juveniles placed in a juver.ile deten-
tion center or other housing unit:; and individuals locked up during the
pre-trial and trial phase. If for no other reascn than the number is
too great, the entire set could not be accommodated, necessitating a
weeding out process till the optimal number was reached. Overall,
inmate populations are rising. Each year tens of . .thousands of these
individuals re-enter the community. The states alone.lawfully released
over 100,009 inmates during 1975, most of whom had served felony sen-
tences exceeding one year. Federal inmate releasees for the same year
easily raised the combined figure to over 120,000 individuals. The im-
pact of adding all jail and juvenile releasees to this total would be .

dramatic. ~Thoucgh no jail release figures exist, the very nature of
these facilities, short-term, hich turn-over detention centers, suggests
that the amount is very high.28

28. In one of the few discussions about jail population figures, the
late Hans Mattick estimated that the total annual commitment lies
(continued on p. 15) »
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First to be axed were the jail releasees that had not served a
sentence. These would include those arrested but whose case was dropped
or won in the adjudicatipn stage, as well as those released on bail or
personal recognizance prior to their trial. While these individuals
have avoided a conviction and, therefore, in many respects merit our

- sympathies for any disruption caused by confinement, their deletion
from a financial assistance program rests on several grounds. Their
forced removal from society tends to be shorter than their sentenced
fellow inmates, thereby being less disruptive. As a consequence, many .

-may be able to retain the job they held before arrest or collect
unemployment insurance. 9'In any respect, the reintegration period
should be minimal. The debilitating "ex-con" stigma is less likely
to attach to them. In a very practical respect, the "arrestee" has
an advantage over one convicted of a crime, since, according to EEOC
regulations and case law, a prospective employer may ask about past
convictions but not arr:sts where no conviction followed.3o :

Having excised the arrestee, next to go were the remaining jail.
population, those serving a sentence. Most sentenced jail inmates are
misdemeanants. A substantial portion-"of these are detained for traffic
violations, disorderly conduct, vagrancy and other petty offenses. It
may be posited, or at least argued, that these non-property crimes will
not be diminished through post-release aid. Sentences for these crimes
also tend to be short, usually less than one year (the maximum sentence
statutorily permitted for most misdemeanors). Again, this relatively
short absence from the community should be less disruptive than a multi-
year felonyv sentence. One North Carolina study of earnings and jobs
of ex-offenders discovered that ex-felons had more stigma attached
on release than did ex-misdemeanants.

28. (continued) between 1.5 and 5.5 million, and is orobably arnund 3
miliion. This is the population equivalent of a very large city,
or a medium-sized state, and is at least four times the number who
annually pass through state and federal prisons combined. Mattick,
H., "The Contemporary Jails of the United States: An Unknown and
Neglected Area of Justice," in Glaser, D., ed., Handbook of Crimi=-
nologvy, 777, 780, 795 (1974).

29. Where the term of incarceration is less than the benefit veriod
under the state unémplovment insurance law, an eligible jail re-
leasee may still be able to file a timely claim.

30. While financial aid for this group may not be appropriate other
- public policy initiatives could come to their rescue.. For example,

Daniel Skoler has suggested a cooling off or grace period during
which time an emplover could not lay off an arrested emplovee.
For a fuller explanation of this idea, see Skoler, "Crime, Job
Retention and Justice System Climate: A Cooling Off Period. for-
Arrestad Emzloyees," in Crime and Emplovment Issues (Institute for
Advanced Studies in Justice, .1978).

31. Witte, A., "Earnings and Jobs of Ex-Offenders: A Case Study,"
Monthiv Lakor Review, V. 99, Dec., 1976, p. 34.
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Juveniles were the second major population removed from our con-

sideration. Again, a plethora of grounds existed.

Many Jjuve-

. niles when released return to the relative financial security of iheir.

o family. Where the family cannct provide this support, welfare payments

o (AFDC) frequently subs=ituted. The juvenile releasee often does not
comport with the TARP rationale -~ maintenance income until a job is
secured -- as many of them will be returnlng to school and, therefore,

not enterlng the labor market.

Before proceeding it should be noted that our exclusion of these
large inmate groups does not necessarily reflect our belief that upon
release many or most of them have no need for financial aid. . On the
contrary, many of them may have a greater need for government assis-
tance than state or federal inmates: In 1976 we sent over 100 ques-
tionnaires to county and local jails in every state, hoping to be able
to draw a picture about the jailed inmate and in particular his finan-
cial status. The paucity of responses (16) prevents us from reacning
any valid conclusions. However, it is worth noting that only three
jails had gate money policies, the greatest being $5.  There aiso seems
to be less opportunity to earn .money on a work release program than
in the federal or state 1nst1tutlons. A table compiling the responses

to our gquestionnaire may be found in attachment I.

The juveniles need

for aid may be the greatest, as youths, in general, and Black teenagers,
in particular, represent the hardest hit by unemployment.

Through the process of elimination, the major prison populations
left were the federa) and state systems. The guestion then arose, in
light of equal protection considerations, could this population be
further eroded until that group most likely to be benefitted by a finan-
cial assistance program is targetted. A series of memoranda addressing

this exclusion issue was prepared (attachment J)

focusing in on the

‘consitutional ramifications of excluding releasees from among this sub-
set. These memoranda reviewed the case law in related areas and con-
cluded that a state could limit its payments, if it chose to do so,

for such rational criteria as need, length of incarceration, nature of
correctional facility, participation in work or rehabilitation program,
and nature of offense for which incarcerated. (In fact, our gate money
survey revealed that many states currently do grant gate money on a
discreticonary basis, typically on unarticulated grounds or ill-defined
need criteria.) So overated, a releasee income maintenance program
would be akin to existing social welfare orograms in which the reci-
pient of benefits does not contribute to the program's financing.

The courts have held that legislative and executive bodies have wide
discretion in desicnating eligible recipients. " With the exception of
race and sex distinctions, most government decisions are upheld in this
area. Thus, if a state elected to distinguish among its inmates who
should receive financial aid, it need merely state a rational basis. .

For example, had TARP shown that only those over

30 -years of age con-

victed of theft crimes manifested lower recidivism raites, then that

finding could have supported a state decision to

target its aid to

these releasees. (This would be similar to garole boards deciding who

should be paroled, based upon Dredlct1’e studles,
have Lpheld )

a practice the courts



{4



@

.

AT At ks oy ot e o et s <

-17-

A corollary concern is putting a price tag on a permanent program.
Both ABA-TARP and Dr. Mallar computed estimates for a national program
based upon past state inmate releasee counts and unemployment insurance
benefit levels. Different base figures for numbers of releasees and
number of weeks of benefit receipt were used so that the two computa-
tions are not identical. However, both studies show that the total
annual cost (even for a maximum program where every releasee receives
full benefits) would be a fraction of one percent o©of the total expen-
diture for unemployment insurance benefits. Both computations are in
attachment. X. ~ :

Fundlng. Where would this money come from? The choice here boils
down to the federal or state governments. This issue was alss addressed
by memorandum (attachment L). At this juncture, it appears that a per-
manent program would have to be initiated and funded at the state level.
While the federal government absorbs the burden for most national in-
come maintenance or welfare programs such as AFDC (to which the reci-
pients had not made prior contributions), it is highly unlikely, in
view of the TARP findings, that Congress could be induced to enact a
brcad program. Ia fact, Congress more recently, in amending the unem-
ployment insurance system, legislated against the interest of the inmate

(see next section). Any legislation and. appropriations, therefore, would

have to emanate from the state capitols, as did California's ground-
breaking bill. ‘ . ’

Vehicle. The last guestion, what mode should the financial assis-
tance take, remains moot. While the unemployment insurance system most
frequently has been bandied about, it would take significant amendments
to bring most prison releasees within its scope. Efforts to incorporate
released inmates into the UI system would have to be stvlized to meet
the peculiarities posed by prison. The new California law is an exam-
ple. 1In order to merit UI entitlement, the miniscule prison wages had
to be overcome. The law, therefore, creates a minimum wage fiction
to support UI claims. This need not be the only way to amend the UI
laws. 1In a state having small inmate work orograms alternative
approaches may benefit more releasees. Earlier, ABA-TARP memoranda
(attachrent M) set forth both the problems in using the present -UI sys-
tem, and suggested amendments to bvpass them. Each problem/solution
devends upon which work period benefits are to based on -- pre-incar-
ceration labor, institutional labor, and/or work release.

Utilization of the unemployment insurance system does have
several attractive selling points. The first is an equity argument.
Both the Georgia and Texas arms of TARP were asked to prepare studies
on the number of inmates who would have been eligible for unemployment
insurance had they lost their jobs for reasons other than incarcera-
tion, and the magnitude of the benefits lost. Their £findings (attach-
ment N) showed a significant percentage fell in this category, with a

32. Any release assistance based upon the unemployment insurance svstem
would most likelv be state supported. The inmate would be treated
like any other state employee, for which the state is responsible
tor reimbursing the unemployment insurance fund for ary benefits
(continued on p. 18)
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large gross benefit loss. In Georgia, between June 1, 1976 and March 31,
1977, 4,842 offenders received prison sentences. From this group, 727
(lS%) were eligilie to receive unemployment insurance had thej not.been

i.j incarcerated. This group, had they all collected their maximum UI-

amounts, would have received §$570,776. These lost benefits represent
a windfall to the state as they fatten the unemployment insurance
funds. 33 More practical arguments favoring the unemployment insurance
vehicle is that if it is based on the inmate's work efforts, then it
can be said he is entitled to the same fringe bencziits and labor pro-
tections as any other worker. At present, 37% of the entire labor
force receive unemployment insurance safeguards. The administrative
cost for a permanent, TARP-like program, would also be diminished, as
the addition of releasees to the employment services' work load should
not require significant new expenditures or sSet-up costs.

Even if the unemployment insurance system is not exactly suited
to TARP purposes, it has certain features which would serve well in a
releasee stipend program. These are primarily the periodic, weekly
payments which, at least in theory, are dependent upon a work search
effort by the recipient. Any alternative ‘to unemnloyment insurance
would be wise to incorporate these featares,'espec1ally a rigorous.
work- seafch or educational or vocational tralnlng requirement.

VIII. MONITORING

H.R. 10z10. The right to unionize, accrue pension rights, receive
minimum wages, and qualify for unemployment insurance are but some of
the many protective labor laws benefiting the working force. Congresc,
with the exception of worker's compensation, has not seen fit to extend
these protections to the workinz inmate. During the course of TARP,
Congress addressed the very issue of our concern -- unemplovment richts
for released prisoners. In 1976, majcr amendments to the Federal Unem-
ployment Tax Act (FUTA) were enacted. Under them, state and_lccal
government employees received unemployment insurance rights.34 Certain

32. (continued) ultimately paid to these individuals. There is, however,
precedent for federal funding of such programs. Prior to the 1976
amencdments to FUTA, Congress had authorized unemployment insurance
entitlement to state and local government employees under the Special
Unemployment Assistance Act, a temporary provision paid for by the
Federal Government.

33. While a "windfall,"” it is not an unfair enrichment. Thousands of
employees regularly have unemnloyment taxes paid to the state based
upon their labor vet never receive benefits as theyvy stay at their
jobs or do not suffer anv aberration in their employment history.
This fact is built into the svstem and tax rates are set accordingly.

34, While the state UI systems are not obligated to accede to FUTA
reguirements, their failure to do so would result in the loss of
federal tax credits on the emplovers' UI tax, a sanction resulting
in all states complving with the federai dictates.
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~categories of employees were exempted, however, including prison in-
mates. 3% This exemption is a carryover from earller amendments which
had mandated coverage for certain employment.

ABA~TARP learned of this proposed exemption at the 1lth hour,

as the amendments were being reported out of Committee. 1In an attempt

to combat this exclusion, a detailed memorandum (attachment 0O) was
transmitted to the Department of Labor legislative liaison's office.
Due to the late hour, the Department chose not to challenge this sec-
tion (the amendment as a whole had strong backing from the Adminis-
tration). This exclusion, in reality, should not have harmed future
TARP efforts with Congress had we experienced positive results.

‘Even had the 1976 amendments not specifically deleted inmates,
nothing would have changed. Most cocrrections departments and in turn
the courts refuse to deem the working inmate an employee, citing such
grounds as lack of contractual relationship, real wages and rehabili-
tative purpose behind prison labor. Even if inmates earned emp loyee
status, their actual wages are too miniscule to enable them to over-
come the threshold income level needed to qual ify for unenployment
insurance.

Federal Legislation. In addition to watching developments trans-
pire i1n the unemployment insurance field, ABA-TARP has closely moni-
tored other relevant congressional activity. This task arose not only
from our proximity to Capitol Hill but also from the precedent-setting
valuve of federal law. For example, the Federal Government was the
first to extend a form Qf worker's compensation protection to inmates
under _its jurisdiction. Shortly thereafter, several states followed
suit.

The following is a list of those relevant bills, their purpose,
and status as of July, 1978:

-- S, 1437, 95th Congress, lst Session (1977) - recodification
of federal criminal law includes increase in federal gate
monev provision to a range of $200 to $500. Eliminates the
$150 loan provision. Passed by the Senate, but the tentative

draft House version of June 27, 1978 would retain the current
$100 federal gate money level.

35. This exemption permits the states to elect whether or not to cover
inmates. Following the 1976 FUTA amendments, every state opted to
exclude orisoners fronm the Lnemoloyment insurance »rograms.

36. In 1970 FUTA was amenced to require coveraqe of state hospital em-

ployees. Inmates working in hospitals on correctional grounds
were specifically e<eooted

37. 18 U.S.C. 54126.

38. See, e.¢., Md. Ann. Code Art. 10 §35 (1972); Ore. Rev. Stat. $655,
505 (1967); Wisc. Stat. §102-55 (1972).
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-- H.R. 2715, 94th Congress, lst Session (1975) -- to remove
interstate commerce restrictions on prison made goods pro-
) ' vided that the inmate workers receive the prevailing minimum
U wages. Referred to Committee on Education ané Labor Subcom-
N mittee on Labor Standards - no action.

~=-=- H.R. 2803, 94th Congress, lst Session (1975) -- to establish
minimum prison and parole standards including minimum wages for
federal prisoners and unionization rights. Referred to House

Subcommittee on Courts - no action.

-- H.R. 7050, 95th Congress, lst Session (1977) -- to upgrade loan
-assistance to federal releasees from a maximum of . $150 to $600
and establish a revolving fund for this purpose. Referred to
the House Judiciary Subcommittce on Civil Liberties and Admin-
istration of Justice - no action.

.==- H.R. 7802, 94th Congress, lst Session (1975) -- to improve
inmate employment and training by providing program and train-
ing loans conditioned con prevailing wages, marketable training
and other labor law protections but not unemployment insurance
payments while incarcerated. Referred to Judiciary Committee -
no action. . : :

-- H.R. 10130, 95th Congress, lst Session (1977) -- to provide
social security coverage for work performed -in orison indus-
tries and other services performed for renumeration by in-
mates. Referred to the House Committee on Wavs and Means -
no action. , . ' ’

With the exception of S. 1437, designed to rewrite Title 18 of the
United States Cocde, none of the other measures escaped Committee. It
is difficult to assess why Congress has failed to actively consider
these measures. - One may speculate that prisoner's richts occupy a-low
status on the congressional priorities list, that S. 1 and its offspring
have sapped most of Congress' energy in the criminal justice fielgd,
or that emghasis evidenced by an explosion of crime victimization bills,
is being placed on the victim and not the offender. Yonetheless, it
is difficul* to envision Congress taking an active lead in major finan-
cial assistznce reform for the prison releasee.

Litigation. 1In the past decade, courts have taken an increasingly
active role with respect to corrections issues. Whereas the bench once
rouczinely deferred to the "expertise" of corrections officials, they
nocw review corrections matters with an eye toward the constitution.
Increasingly, inmates are afforcded constitutional guarantees, like anv
othar citizen, unless they interfere with the running and security of
the institution. Under the Eighth Amendment's cruel and unusual pre-
cect, courts have issued decisions calling for sweeping reforms in
incdividual corrections systems.

Due to this growing judicial activism, 3ABA-TARP has kept a close
eye on corrections related court cases. In spite of this intensified
court involvement, there is currently no evidence to indicate that
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a court would find a releasee entitled o unemployment compensaticn
benefits based upon either pre-incarceration employment or work while .
in the institution. . = . . . .. . : R

When inmate claims for various protective labor law rights have
arisen, the courts have. rejected them on-several grounds, the most
damaging being the Thirteenth Amendment, which expressly permits in-
voluntary servitude "as a punishment for crime whereof the party shall
have been duly convicted." Other grounds for denying inmates' labor
rights include the attitude that the working inmate is nct an employvee
due to lack of a contractual relationship- and that these " rights would
be in conflict with security demands of the institution. A" SUprefiie
Court decision handed down this past term hints at how the Court would
respond to inmate labor challenges.. In Jones v. North Carolina Pri-
soners' Labor Union, Inc., 430-U.S. 927 (1977), the Court withheld
from the unions the right to use their most expedient unionization
approaches for soliciting inmate membership -- bulk mailings and meet-

by .

received a serious, perhaps fatal setback. -

-ing rights. Although priscn unions per 'se were not banned, they

EEVeTERAPR I R

In several instances, the specific issu€ of unemployment insurance
benefits for the releasee has been litigated. These cases have involved
claims for benefits based on pre-prison work. Most often the court has
affirmed the administrative decision denying benefits. Denial is based
either on a specific disqualification statute concerning loss of work
due to incarceration and conviction (see, e.qg., Jefferson v. California
Unemployment Insurance Avpeals Board, Cal. Court of Appeals, Fourch
District, Division 1. Civ. 14618, June 15, 1976) or more uiiversal
disqualifying laws such as loss of work due to job misconduct or a
voluntary guit. 1In either instance, the courts uvheld unemployment
insurance denial, viewing criminal activity resulting.in incarc-eration
as personal fault tantamount to a voluntary quit.

IX. GATE MONEY AND ITS SUPSLEMENTS

. Althcugh TiRP failed to return favorable results, with no discerni-
ble reduction in the recidivism rate for those who received assistance,
the principle of giving assistance to the releaseé s-ill has merit,

What has been lecst is the capacity to promote improved assistance on
LIFE-type grounds.

Without the reduction in recidivism and the accompanvine cost/
benefit break, income maintenance as in anti-crimincgenic agent is no

39. These cases only arise when the claimant has been inéa:cerated_for

less than his benefit period under the state UI law. TIf incarcerated
for longer than this period, his/ner rights to benelits -automatically
have lapsed at the time of relruse. While incarcerated, the inmate

is not entitled to collect benefits for he/she cannot fuifill the
basic pre-conditions, availability and looking for worlk.

PO R—
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longer feasible. Income maintenance alone can nct be expected to ovzr-
come employment-crime probiems. Rather, it must be presented as an
integral part of a comprehensive package aimed .at .reducing unemployment-.
TR among ex-of fenders. Even without this package, the need for some post---
release aid still persists. Traditional gate mcney simply ignores the.
1 fact that releasees confront considerable early financial prob]ems
which seriously impede their reintegration, regardless of whether or
not they resort to criminal activity. While a brief support period
at the $60 a week level may not deter those criminally inclined, it~
-could significantly ease the reintegration process for those who "stay -
- " straightt” The needs of this group must be addressed. If, given the .
' 77 " TTARP résults, we can not focus in on the identity of this group, then"
" 7 the whole, including those that will most likely recidivate, should be
profited for the good of the majority that ostensibly av01d future
criminal behavior.

% : Under this rationale -- give a helping hand -- principles such as
1 "aid to avoid criminality,"” or "aid until emplovment," lose their
i appeal In its place emerces the theory of a government boost or shot

21 : in the arm to ease the transition back to society. This sounds like
“the’date ‘moiley philosophy, but at a’'meanirgful level. * There “is ‘sonie "™ 1354
j indication to suggest legislative bodies would be receptive to this.

2 California and Texas have, in the past few years, upped their indivi-
"dual gate money allotments to $200. Although only two states, they
rank number one and three, respectively, in inmate population, cunula-
tively representing over ’”% of the nationwide state inmate population.
If only New York followed in their footsteps, this triumvirate would
represent over 20% of the total state inmate census. There is also a
possibility that the federzl prison system will be authorized to in-
crease its gate money. IZ S. 1437, the bill to rewrite the federal
criminal code is enacted, federal releaseee will be entitled to receive
at lezst $200 and up to $500 upcn release. %0 Current practice affords

a maximum of only $100, andé even here the experience has been to award
around half this amount to less than all federal releasees.

e TR S T A P b

Staying, for the moment, within m*{isting structures, additional
action may be taken to improve the reieasee's-financial situation.
Greater utilization of welZare or government beneFlts may aié some
inmates upon release. Given the large size of the inmate population
g comprised of veterans, veterans administration (VA) benefits leap Lo
1 mind. 41 Although no study has been conducted to ascertain the numker:
of ex-offenders who take advantage of VA entitlements, a recent exam-
ination by the Georgia State Bar Commission on Correctional Fac1llt1

1 40. The House's tentative draft versicn retains the current $100 level.

ﬁ 41. According to the LEAA 1974 census of state inmates, 27% of the

; total population had at one time keen in the U.S. Armed Forces
(51,200). ¥rom this <roup, 90% received honorable or general dis-~

charges, making thein eligible for VA benefits, and 44% had been
discharged within ten wvears, the time limit for educational aid.

e

.
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and Services42 of military veterans in Georgia pPrisons suggests that
these benefits are underused. Less than 20% of the inmate veterans
reported receiving any VA benefits while incarcerated. Georgia TARP
compile 1 similar dita. - -They found.that between July 1, 1974 and
Septemi:r 3G, 1977, 22% of incoming Georgia state inmates were veterans,
with the vast majority representing the Vietnam era. Due to the nature
of incarceration, many inmate veterans naturally are unable to use this
assistance., Unless the inmates take a correspondence course, .
the institution has a VA-approved educational program, or the inmate

is eligible to participate in'a community release program, educational
assistance may not be obtained.---By regulation, inmates' VA pension
rights are held in abeyance. --In-addition to delaying benefit receipts,
the low level of assistance reported by Georgia suggests that upon re-
lease the ex-offender veteran, without a prior experience and habit

of Jealing with the VA, may ignore a valuable source of assistance.?43

An information program may be called for to educate this pooula-
tion about their potential VA rights. To assure maximum exposure,
this program should initiate at the institution level. To a certain
extent, the VA has already begun these efforts. By requlation a VA
representative is obligated.to--annually-visit each:federal and state
correctional facility in order to answer inmate questicns. However,

-evidence indicates most prisoners are still unaware of their rights.

According to the aforementioned Georgia study, one VA regional officer
ascertained that only three of seventeen prisoners attending a junior
college through an educational release program were receiving the bene-
fits to which they were entitled. This is not surprising in light of
prior research which showed that social service agencies are largely
unaware of parolee needs and tend to »resume puarole agencies take

‘care of them.?%4 1n response to this problem, ABA-TARP has prepared &

draft pamphlet (attachment P) explaining the elementary rights and
benefits to which inmates mav be entitled. The Department may wish

to explore, through the Veterans Administration and national prison
grouos, such as the American Correctional Asscciation, distribution

of this or a similar pamphlet in institutions. In addition, more work
needs to be cone at the institution level to have their internal educa-
tion and vocational programs become VA certified.

Current Programs. Returning to the original concept, that finan-
cial aid should be a cog in the anti-recidivism machinery, ABA-TARP
has identified current correctional programs which may supplement or,

in some instances, replace gate money. These are work programs which
afford the inmate an opportunity to earn money, and thereby amass some
savings. Additional benefits of well conceived and administered work

42. Through grant assistance of the Comnissions' BASICS Program.

43. VA aid most suitable to these individuals would be educational aid
and disability insurance.

44. See, e.g., Studt, E., "Reintegration From the Parolee's Perspective,"
U.S. Dep.. of Labor Criminal Justice Monograpvh, 1973.
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programs are that they may teach the inmate work skills which he may

apply after release. The historical shortcomings of most prison skills'
. ... ..Pprograms has been well documented elsewheres45 and is beyond the o
~{:}~.viewlofrthis project. Our concern is with the wages they pay. -

¥ The programs being discussed are work release, prison industries
o . and institutional labor (maintenance, laundry, kitchen, etz.). At
: . present, only the first pays meaningful wages, enough to enable the
participant to save money for post-release use. For many prison admin-
. i istrators, work release is seen as a practical alternative to gate
-{- . . ..money.. Larry Parnell, public information officer of the Massachusetts .
i :- --Corrections Department, stated that: : e : :

L ) : Gate money is fast becoming a thing of the past' in -
Ty ) Massachusetts. The big push is for work release so
T that guys can support themselves._46

The savings potential has contributed toward a growing body of

opinions supporting payment of real wages in institution work pro-
A _ . grams.47 Several other grounds have been presented in support of these
e . 3. .. r..Wages. .. Some are apparent,- such as savings. Some aré more .indirect,
) such as an easing of prison tensions. Real wages, as demonstrated
by work release, creates a uniquely symbiotic relationship between
; inmace and state.  The inmate prospers through increased income. In

i '~ return, the state collects taxes, recoups some wages for room and board, .

: and may reduce its welfare rolls bv striking the families of some work

. releasees. More recently, a third party has entered this relationshio-
| : as a beneficiary. Increasingly, programs are earmarking a portion of
the workers' wages for victim restitution.

3 A hidden benefit of real wages will be the elimination of a. major
; cause for inmate disturbances.  Examinations have revealed that minis-
: cule wages are a significant bone of contention for inmates who riot.
@ This was the case in Attica and has been documented for several federal
: prison uprisings.48 Another less obvious benefit should be a signifi-
-cant improvement in prisor work orograms. As these programs become
more costly, pushed up by higher wages, the onus will be on the admin-
istrators to make it more cost efficient. For example, the prison
industries will have to emulate private industry business practices.
Their antiquated equipment and buildings will require modernization.

e
45. One such recently concluded study was prepared under a Department
grant. Levy, G.; Abram, R.; LaDow, - D; Voca:ional Preparation in
U.S. Correctional Institutions: A 1974 Survev {(Columbus: Battelle
Laboratories, 1975). : '
® ‘ 46. New Orleans Times Picayune, Sept. 25, 1977, p. 8.
47. This provision is included in the ABA's Tentative Draft Standards
Relating to the Legal Status of Prisoners.
. 48. New York State Special Commission on Attica, Attica,'49?51 (1972);
® _ An_Investigation and Analvysis of Federal Priscon Strikes (Washington,
D.C.: Nat'l Coordinating Committee for Justice Under Law, 1973).
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For all these reasons, greater utilization of work programs at higher
wages is being advocated. One of our test states, Texas, has experienced
this reform movement.. The Texas prison industries is gquickly becoming a
leader in modernized shops. Twenty-one different industries operate
within Texas prisons, including tire recapping, printing, computer key-
punching and canning. The over eight million dollars earned by these
industries has helped to make Texas' cost per inmate among the lowest
in the country. 1In a 1974 report of its Citizens Advisory Committee to
the Joint Committee on Prison Reform, a recommendation that inmates re-
ceive reasonable wages for their labor was included. 1In the accompanying
commentary, the Committee suggested that these wages would contribute
toward savings that would ultimately "reduce economic pressures to re-
turn to crime." Unfortunately, the Texas legislature has yet to heed
this advice. ' o

While ABA-TARP took notics of the benefits and growing list of in-
mate minimum wage supporters, we knew that too often implementation of
prison reform required a judge's order. As part of our legacy. we have
prepared a lecal menorandum which sets forth arguments to incluce in-

mates ur.der the minimum wage orotectlon of the Fair Labor Standard Act

as amended 1974 (attachmeérnt”Q). ''This memorandum was forwarded to the
Department with a recommendation that pertinent personnel from the Wages
and Hours Division be consulted. A copy also went out to the ACLU

National Prison Project.

Qur original charge did not include litigation activities. If re-.
form in the nature of real wages or unemployment insurance eligibility is
to come via the courts, another group must pick up the banner. Reform
through remedial legislation has been our goal. To understand the future.
trends with respect to post=release financial stability, we have, throuvgh-
out our life, maintained close ties with state legislatures. The next
portion of this report contains our findings in this a.2a, along with
our conclusions.

X. CHANGES

A growing body of opinion decries uncmployment as a major cause of

crime. Inspections of our prisons affirm this view, at least circumstan-

tially. Disproporticnately, correctional facilities house poverty level
citizens who represent the chronic unemployed. Working against the in-
mates' employability is race, lack of education and meagéer work histories.
The addition of a criminal record and prison tern merely builds onto
these. Under one theory of criminal motivation, r 11l employment then
would provide an unanticipated benefit, a substantial reduction in

crime. Wnile the answer looms apparent, its implementation. proves
another matter. 1In &n era where six percent unemployment is an accep-
table level and where voung black males face a rate alarmingly higher,

49. It has been estimated that between 1940-1373 each 1% increase in.
unemployment produced, after a lag, a growth in the state priscn
population of 3,340. The population reduction has not. been separ-

ately estimated for decreasing unemployment. Brenner, H., Estima-
ting the Social Costs of ational Economic Policy: Implications
for Mcntal and Phvsical Eealth and Criminal Aggression (Washington,

D.C.: Joint Eccnomic Committee, 1976), p. 5-6.
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meaningful jobs for the ex-offender are scarce. Without the requisite
- skills and training, most prison releasees find themselves mired at
; ¢ the bottom of the job market. Though mindless, no-skill jobs may be 7
i. 7 obtained, their inadequacies both in direct remuneration and phychic
rewards reduce their value as a crime disincentive. . :

How can the ex-offender, recently released from a correctional
facility, enter the labor force at a rewarding level? If he or she
enters prison without the skills and necessary work background,. the )
.. .positive transformation must take place, or at least begin, while-in- -~ . .
..-the institution. Contemporary correcticns theory reflects this thought.. ... ...
Every recent study of institutional work and rehabilitation programs -
echoes the same therme -- inmates must learn skills which are marketable
upon release. ' o

While this theory has been embraced by penologists and c¢riminolo-

gists, the question remains whether policy makers have accepted it, and

if so, are they willing to implement appropriate programs. To ascer- -

tain this, we have surveyed the states'’ legislative bodies and collected -
- ﬁgggies;oﬁmbills for 1976, 1977 and .1978 .that .concern prison.laborw‘gThgﬂ:%zgf
‘major areas scanned were prison industries, work release and furlough
programs. Tables 1 through 3 note the legislation introduced in these
areas. Beginning on page forty (40) are charts containing more detailed
information concerning these bills. o ”

Most bills represent minor. changes in the current state systems.
There is, however, one significant departure that merits further con-
sideration, the introduction of private industry on correctional prop-
erty. Minnesota is in the vanguard of this movement, already having
private industry operating plants at their corrections sites.

In 1974, Minnesota enacted legislation, 20 empowering the correc-
tions department to lease space at any state adult correctional insti-
tution to a private corporation "for the purpose of establishing and
operating a factory for the manufacture and processing of goods, wares
or merchandise." The following year this legislation was amended and
expanded to include the leasing of property for any "business or
commercial enterprise deemed bv the commissioner of corrections to
be consistent with the prover training and rehabilitation of inmates."“
As a condition of operating on the institution's grounds, private in-
dustry must engage inmate labor. To promote private industry involve-
ment, the Minnesota legislature waived restrictive legislation limiting
interstate commerce of prison made products and sales in limited mar- -
kets, provided that the inmate worker receive at least the "prevailing
minimum wages for work of a similar nature verformed by emplovees with
similar skills in the locality in which the work is being perfcrmed. "
Ccntrarily, federal law, of course, limits the applicability of this
state act. This prevailing wage qualification addresses labor and
business concerns that prison made products would unfairly compete
in the market if "slave" wages were paid.

The private industrv experience in Minnesota to6 date has been
favorable. As of February 1, 1977, 150 inmates were employed in this

@]

50. Minn. Stat. Ann. 243.88.






TS 4 s ke e st i vt e e aae 1 e 4 e 5 s T

-27-~

- pProgram. Private industries engaged inmates in manufacturing (games,

. fishing lures), computer programming, institutional f664d service,

- metal fabrication, cabinet making, and repair work (mobile homes).
‘4 The wages paid varied, ranging from the minimum federal wage to over

$4 per hour plus overtime at time and a half.

The state receives a direct monetary benefit from this systerm.
Each inmate pays federal and state taxes as well ‘as a monthly mainte-
nance charge to the institution (up to $120/month). In August, 1977,
it was announced that in the prior nine month period participants in
one institution contributed over $20,000 from their earnings towards
room and board. The 12 month.record for three other facilities shows
another $20,000 paid in taxes and over $55,000 voluntarily sent for
-family support. The one area where there has been disappointing re-
turns is in the recidivism rate. Former private industry workers have
recidivated at the same rate as the general prison populace. To cor-
rect this, plans are being made to implement a post-release placement
program. Plans are also in the works to introduce some type of post-
release unemployment ccmpensation. One funding proposal is to use
money accrued by the worker in the form of vacation pay. In the past
year, the Minnesota legislaturé-has-also addressed a concern of those-
who oppose minimum wages for inmates. According to one school of .

thought, such wages will foster economic classes within the institu-
tion, with industries workers earning decent salaries while inmates
employed in institutional upkeep receive token payments. To close
this gap, the commissioner of corrections may provide. any pecuniary
compensation he deems vroper to inmates under his control, dependent
upon the quality and character of the work performed. Inmates unable
to work due to illness or physical disability are also entitled to a
minimal amount per day.

Follcwing Minnesota's lead, other bills to bring private indus-
tries on corrections propertv have been introduced, in Arizona, Connec-
ticut, Iowa, Louisiana, Nebraska, Cklahoma and Tennessee. FEach bill
‘1s basically modeled after Minnesota, calling for the employment of
inmates at prevailing wages. An innovation in several of these measures
is the introduction of restitution. In adéition to the typical wage
distribution scheme mocdeled after the work release experience of having
inmates pay taxes, room and board and support, a portion of the wages
earned through private industryv is earmarked to go to the offender's
victim. The Tennessee bill calls for 20% of an inmate's net wage to
go to his victim. Louisiana provides 30%.

With respect o waces, members of a few state legislaturss recently
have introduced bills calling for minimum or prevailing wages in their
state-industries (Maine, New York, South Dakota, Alaska) but none of
these measures passed. It is unlikely that any state-use industry
will ever pay minimum wages, despite numerous recommendations to the
contrary from an impressive array of commissions, including the Presi-
dent's National Advisorw Commission on Criminal Justice Standards. and
Goals and the Attica Commission.

In addition to surveying state legislatures, prison industries
directors were contacted in 1977 in order to discover "significant"
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changes instituted at the administrative level. Prior to this (1976),
industry wages and size of inmate oarthlpatlon was also ascertained.

This latter information is displayed in Attachment R for those. states

which responded to our qguestionnaire. A brief reading confirms the
prevalence of meager wages.>l At these rates, the compensation can

barely cover the individual's commissary expenses, let alone provicde

a contribution to the institution, dependents and/or victims. : ‘ ;

While most states reported no alterations, where changes took
place, they tended to favor rehabilitation by employing more inmates
at jobs which might teach skills usable in the free labor market.
Significant changes may be found in Table 4. : .

~ With the major exception of the spread of private industries in
correctional facilities, little legislative activity has occurred to
change prison industries meaningfully. For the most part, the restric-
tive legislation has remained intact, confining these industries to
limited product lines and profitability.

Work Release. In the past few years, work release has undergone
very few changes. Two oppesing viewpoints . seem to dictate state
developments. On the one hand is the opinion that work release poses
a potential danger to the communitv by releasing unsupervised inmates.
As a consequence, some bills attempt to impose more stringent require-
ments on release qualifications either through excluding altogether
certain inmates based on crime committed and/or limi<ing the length
of participation (e.g., Delaware, Louisiana). Concurrently, scme
states have drifted the other way, expanding their work release pro-
grams to encompass more inmates and/or prolong the ceriods of parti-
cipation (e.g., New York, Arkansas).

The principle behind work release -- the encourégement ané promo-
tion of community contacts immediatelv preceding release to assist in
the reintegration process -- has gone unscathed. With the exception

of some limitations, the trend seems to favor greater utilization of
this program. To facilitate these vrograms, usage oI community centers
to house work releasees is being usped. A 1978 studv by the Federal
Evaluation Branch of almost 800 feceral releasees showed that those
released through a Community Treatment Center enjoved better employ-
ment records during the first months after release.

With minor chancges, the wage scheme has remained the same. The
states will insist on prevailing or minimum wages in order to protect. .
the free labor force. Wage distribution entails payment for taxes,
dependent supvort, institutional maintenance, and inmate savings.

In addition, as seen in priscn industries, some statss are beginning
to earmark a percentage for victim restitution.

At the time our 1977 survey guesticonnaire on gat= money and
industries was sent to prison administrators, a guestion concerning

51. More recently, the Citizens United for Rehabilitation of Errants,
surveved the states to ascertain 1978 vrisconer wages. Attachment
Rdisplays a map with this information.
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“significant” changes in work release was asked. Eleven states respond-
ed there had been such changes. Eight states reported an increase in
work release (Alabama, Czlifornia, Colorado, Delaware, Georgia, Michigan,
i} Utah, and Washington). North Carolina, the first state to initiate
7 'a work release program, and-a major supporter, has legislated mandatory
work release for all inmates serving a sentence of less than five years.
In New Jersey, due to a series .of incidents, the work release program
had been terminated and then restarted at a drastically reduced level.
In Michigan, a bill aimed at the heart of TARP was introduced to ex-
clude work releasees from unemployment compensation participation.
Whereas ex-offenders had problems in the labor market, it was found
- that a disproportionately high percentage of work releasees, compared
to the general labor force, collected unemployment insurance benefits,
thereby driving up the work release employer's tax rate. This made it
more difficult for the corrections department to recruvit employers,
leading to the proposed-legislation. '

South Carolina reported an innovative work release pilot program.

In cooperation with a major corporation, fifty inmates were hired to
work at a nuclear station located outside Columbia. The preliminary
evaluation for this program, recently concluded, reports significant
acnievements. Most participating inmates are still working for the
'same company or another firm. Less than 20% have been removed from

- the program, the chief cause for termination being excr.ssive drinking.
Most participants still empioyed have received work promotions and
overall supervisors acknowledge satisfaction with their work.

Furlouch Programs. Most states permit qualifying inmates to parti-
cipate in a furlough program. Such programs permit the inmate to be-
released unsupervised into the community for a limited time period, and
for a limitad purpose. The most frequent justification for furlough
release ar= attendance at a kin's funeral, visit a terminally ill
relative, participate in an ecducational or vocational training pro-

~gram, contact prospective employers, and the catchall, maintain
community ties. '

Over tie past three years, most bills introduced in this area
have been expansive, augmenting the grounds for and extending the
length of furloughs. As in work release, there has been some reac-
tionary legislation introduced aimed at diminishing the »rogram. Such
reductions have been aimed at excluding lifers and those convicted of
certain crimes (usually murder and rape) from furlough eligibility.
Again, this has taken a back seat to the expansionist thrust. Delaware
presents an interesting dilemma representative of both sides. A 1977
court order compelled the State to reduce its inmate population due to
institutional overcrowding. The legislature resgonded in part by ex-
panding the furlough program to relieve some of this congestion.
Shortly thereafter, this same bocdy issued a recommendation urging the
approoriate body to refrain from furloughing inrmates who had been con-
victed of murder or race. '

At the cther extreme is Hawaii, which in 1977 attempoted to enact
legislation granting 48-hour social reorientation once a month follow-
ing service of one-third of the minimum term, provided the individual
qualifies for furlough. In all cases, there would be a rebuttable pre-
sumption that the inmate is enti=led to a furlough.

P s ey
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' The accompanying three tables identi.y stete legislation intro-
duced in 1976, 1977 and 1978 (limited to the first quarter) pertaining
to prison lndustrles, work release and furlough programs. In reading

i_/ them, the Follow1ng keys are to be noted.

' Code o ' / .,Meaning

Governor vetoed

o) <:oo\10\.

Legislation introduced in 1976
Legislation introduced in 1977
Legislation introduced in 1978

Legislation passed and signed into law

It was our original intention to be able to report on the status
of each bill. This, however, proved to be impossible as many state

reference bureaus supplied incomplete information.

true for 1977 and 1978 bills since, in most cases,
been taken when our questionnaires were returned.

This was especially
final action had not
In those relatively

few instances where we have learned the bill's final outcome, it is so

designated in the tables.
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TABLE 1

Prison Industries

Establish Sales Pe- wagef Private Indust. ' Public

 State Industries trictionsl Change? Restitution Indust.3 Boards4 Worksd
Alabama 6p 6o 7 , ' Tp
Alaska 6 7 ' .
Arizona v |34 o 8 g 8 ' g8
Canrecticut g 8 3 78
Delaware v
Hawaii 7
Idaho b
Indiana
Iowa v v 7 7 o 7
Louisiara 6 8 6 6.
Maryland . . 8 '
Minnesota ,
Missouri 6
Nebraska . 8
New Mexico L 7 6 8
New York 7 7 . .
North Carolina ' 7
North Dakota 7o :
Ck lahoma 7 7o 7o 7o
South Dakota : .
Tennessee ' 70 7o
1. Sales restrictions refer to the laws limiting interstate transporta-

tion of prison made goods and the market to which thev may be sold.

No proposed bill would substantially change the status quo unless it
is part of an effort to induce private industries to locate on correc-
tional property. :

Wages remain small. For example, a 1978 Louisiana bill would raise
the maximum hourly rate to $.20. Again, the exception is where it

is part of an overall plan to use private industry, in which case,

the pertinent state and federal hour and wage law would apply.

These bills are albng the lines of the Minnesota plan‘discussed in
the text.

These are interdisciplinarv boards, normally comprised of representa-
tives from business, labor. communitv and corrections, charged with
giving guidance to prison industries.

Increasingly, states are looking to inmate labor for public works.






State

Alabama
Arkansas
Connecticut
Delaware
Iowa
Kentucky
Louisiana
" Maine
Maryland
Missouri
New Hampshire
New Jersev
New York
North Carclina
New Jersey
Chio _
Pennsylvania
South Carolina
South Dakota
Utah
Virginia

State

Alabama
Delaware
Hawaii
Louisiana
Massachusetts
Maine
-Montana
~Minnesota

. Missouri
Nebraska

New Hampshire
New York
Pennsvlvania
Tennessee
Virginia
‘Nisconsin
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TABLE 2

Work Release

CLimit

Establish Wages Expand
6,7 .. 6,7
— ’p
6
7
7
8
7v,8
7o
7
6
6,7
e 7
8
3
=
=
3
8
' 7
TABLE 3
Furlouch Programs
. Program Expand Limit
Established Participation Participation
6p
. "8p
7
7 7
6
7
7
6
6
8
=
6,7
=
7o
= —

~J
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TABLE 4

Prison Industry Changes - 1977

) Inmate . Product Higher Restitution
State ' " Expansion  Expansion Wages Added to Wage
Alabama x!t ) x2
California X X
Colorado S X2
Connecticut X X%

Delaware X

Florida X X
Kansas X

Louisiana , X

Massachusetts X X X

Michigan . ' X .

North Carolina _ X

North Dakota X

Ohioc X X

Oklahoma X

South Carolina X X _

Tennessee X
Virginia X

Washington X X X

1. It may ke expected that each state reporting an expansion in products
~will also hire more inmates. The states identified under this column

specifically identified a large growth in inmate participation.

2. This includes the introduction of new products and the expansicn

of alreacdy existing ones. In each case, this growth occurs in in-

dustries for which there may be a labor imarket upon release from

prison. The most frequently cited new lines include data processing,

upholstering, furniture manufacturing, printing and tire recapping.

At . the same time, two states report cessation of their automobile
tag plants (Xansas and North Dakota).

3. New legislation mandating an 8-hour work day (prior practice
averaged 4-6 hours).

4. These increases ar2 minimal and frequently include an incentive or

bonus pav scheme.

ke bk et g T
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- Not reported on in these charts is the move toward increased
utilizaticn of community based corrections. This move has taken two
prlmary routes. One is a sentencxng altprnatlve in which the judge,

"in lieu of ordering time at an. institution, permits the offender to
~work off his sentence in the community, typically for a non-profit

or public organization. .Such sentencing alternatives is' in the em-
bryonic stage, being imposed in place of a fine or probation, rather
than cases in which incarceration is the traditional sentence. The
second mode more closely trails work release. Here, an inmate is
transferred from the institution to a fac111ty in the community,
thereby making it possible for him to work in the surrounding area.
In 1977-78 alore, the legislatures of South Dakota, Wlscon51n, Okla-
homa and Mississippi considered such measures.

Community based corrections, from the TARP persoectlve, may obviate
the need for financial aid by (1) permlttlng the offender to maintain
his current job or find new employment in the community, (2} allowing
him to maintain community ties, and (3) mitigating the negative impact
of "incarceration. A number of evaluations for existing programs con-
firm this view. Des Moines community-based correcticns program may
serve as'an exaiple. A look at its_community correctional facility
reviewed its social effectiveness.2? As of February, 1974, the employ-
ment rate of its clients rose from 63% (41/65) at the time of admission
to 95% by termination. Not only did employment increase, an apprecia-
ble emplovment upgrading into the semi-skilled categery took place. Of
particular jmportance to TARP is that a significantlv larger proportion
of clients relied on their own employment for support follow1ng program-
terminaticn than at the time of placement.

Other indicia of policymakers' views toward skill trainiﬂg for
prisoners zre the various repcrts and studies of indiwvidual pri=on
systems, sanctioned most often by the state correcticnal agency. At
this level, support of skills training is unanimous.

Major analyses and studies of prison incdustries systems have been
conducted recently in the past severdl years in South Carolina and
Maryland. Seven states (Colorado, Connectlcuu, Georcia, Illinois,
Minnesota, Pennsylvania, and Washington) participateé in a major study
of prison *ndustrles sgonsored by the LEAA. Each andéd every report en-
dorses restructuring of v»rison industries in order to orovide inmate '
participants marketable job skills, higher waces and a more civilian-
like work environment. At the same time, the states are expected to
accrue benefits consistent with . these goals, including more harmonious
prison conditions, increased profits and better communltj relations
Although the enabling legislation - zr prison industries in most sta;es
involves a rehabilitation purpose, zhe various studies reveal that as
presently overated and restricted, these industries fail to live up to
this obligation. The following table briefly 1dentlfles the major
recommendations issued by some of these reports. The means of obtaining
these ends are not described here as they often differ among the studies.

52. One of Zour components with pre-trial release, surzervised release
and probation/pre-santence investigation. The evaluation of all
orogr‘ﬁs may be found in an LEAX exemplary project report, 1976.
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TABLE

5=

5

Specific Actions Recommended in Revorts and

Studies Concerning State Correcticnal Industries

Marketable Private Moderniza~ Higher

Normalize Remove
Working Sales Generate

§§§§§3 Sitdills , Indus. tion Wages Conditions Restr. Revenue
Marylandl X X X X X
South Carolina? X X X X )
Florida3 X X X X
National4 X X X X X X
New Vexico® X X X X X
Midu'.gan6 X X X
- 1EAA7 X X X X X X X
1. Study of Marvland's State Use'IndJstries (Cambridge: ABT Asso-

ciates,

1976). Division of Corrections of Maryland contra-ted

of Marvland State Use Industries.

‘with ABT to assess the current sca:zus and possible future roles

The Correctional Industries Feasibility S+=udv, (Columbia, S.C.,

South Carolina Dept.
to develop detailed implementation plans for one or more correc-
tional industries that will provide meaningful employment at fair

wages.

of Corrections,

2972).

Study for Department

Departrent of Offender Rehabilitation Prison Industry Commissicn,
"Commission and Department Objectives," April 4, 1977.

Institute of Criminal Law and Procedure, The PRole of Prison Indus-

tries liow and in the Future,

.sity Law Center,

1975).

{Washington,

D.C.:

Georgetown Univer-

Stardards and Goals adopted by the Governor's Cuuncil on Criminal
Juscice Planning.

From state department of corrections memorandum to the Governor,
December 2, 1977, outlining legislative priorities for the 1978
lagislature.

From Study of the Economic and Rehabilitative Asvects of Prison

Industr

(Princeton:

Econ,

Inc.,

19786) .
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Policy may also be gleaned from a broader base, namely commis-
sions and study groups with a national jurisdiction empaneled to eval-

uate corrections programs. In the past decade, the most often cited
commission has been the National Advisory Commission on.Criminal Jus-
tice Standards and Goals. 1In its Corrections volume support for the

concept of rehabilitation, including vocational training, job skill

. obtainment, decent work assignments and fair compensation for inmate
- labor may be fcund. : .

The preceding, while far from exhaustive. of the graowing body of
literature in this field, highlights the opinions of officials at
several decision making levels. In no instance does there appear a
significant divergence from one central theme --. if prisons are to
have a place in the rehabilitation process, they must provide job
skills which may be utilized in the free labor market.

As previously stated, the implementztion of full employment for
ex-offenders is extremely Gifficult. Even with better training and
employment programs within the institutions, many individuals depart-
ing a correctional facilitwv will undergo a. lengthy period of unemploy-
ment and, consequently, their legal access to money will be limited.
Given the findings of TARP, . the prognosis for a vermanent income main-
terance program for released offenders is less promising. Therefore, ..

- alternative money sources need to be identified. Minimum waces for

inmates as a source of amassing savings is discussed elsewheres. Extra-
instituticnal assistance mav be selectively identified for each releasee,
consisting primarily of oncgoing income maintenance programs, veterans
benefits and special loan programs and credit unions,53 which are few

in number. The income maintenance eligibility should be ascertainable
through contacts with a social worker. For the most part, the releasee
will be ineligible for these programs as age and/or disabilitv require-
ments will not be met. This cut-cff from the. federal and state coffers
contracts with the practice of several European countries which qualify
prison releasees for various welfara programs. Attachment S identifies
these countries and practices. ' ' ' :

What then are we able tc recommend at the conclusion of TARP to
satisfy the money need? A national TARP-like permanent program by it-
self can not be promoted. Zven a Humphrey-Hawkins-like full employ-
meat bill for ex-offenders may not produce the desired reduced recidi-

ism results. The tvpical ex-offender's oproblems are too deeply rooted
t> be overcome by a one-step approach. A combination of programs are
called for. which may include at the last stage, after the underlying
problems are addressed, a special income maintenance program. For
example, looking back over this section, one aprroach might entail
the following steps:

53. Since the inception of TARP, an innovative credit union has blossomed ' .

in Oregon. After its first vear, the Mill Creek Credit Union, owned,
operated and created bv felecns, attracted 550 members and $40,000 in
share deposits. For its initial vear (chartered 1976), it made 74
loans totalling almost 320,000, A similar union now overates in
Cclorado and others are being contemplated. Informational materials
on the Mill Creek Credit Union may be found in attachment T.
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(1) Effective prison industries programs in which
- meaningful job training is provided;

(2) Period of time to readjust to the community
before final release; and :

(3) Financial assistance at release while job
hunting.

Within each step there are a number of ways to achieve the desired
end. Prison industries may be improved by bringing in private indus-
tries, following Minnesota's lead. Even without resorting to this

' step action way be taken to upgrade current industries programs. The

most significant change would be to do away with restrictive legisla-
tion. 1If prison goods are permitted to enter the free market, the
prospects of operating at a prorit and, thereby raising investment
capital to improve the programs, would increase. There are abundant.
examples of legislation which has previously been introduced that would
repeal the confining laws. The Georgia State Bar, Committee on Correc-
tional Facilities and Services, in exploring means of improving Georgia
pPrison industries, has drafted state and federal legislation designed
to permit interstate commerce and oven market sale of prison made
goods (attachment U). Such proposals, as the quid pro quo for lifting.
restrictions, require the working inmates receive minimum wage protec-
tion and are generally covered by other federal and state labor laws.
From these wages the inmate in turn is obligated to repay the state

for his room and board, in addition to taxes, family support, savings
and freguently restitution. '

The second stage, period of readjustment, also may be implemented
in several ways, none of which reguire new ideas. Greater utilization
of existing programs such as furloughs, work release and community
based corrections will accomplish this goal. Again, progressive legis-
lation may provide a boost here. Laws creating alternative sentencing,
longer periocds of work release and furlouchs, and expanded grounds for
the latter will contribute toward increased community release. While
this may cause a fear in the community over offenders walking their
Streets, well conceived programs,>4 use of community residential faci-
lities and public education may help allay these worries.

The last phase in this model, financial assistance, is, of course,

the heart of our concern. It should be stressed here that the three-
stage seguence above is but one model. Others may be posited and .
transitional steps have been left out. Intensive job placement assis-

tance could properly be inserted as 2.a. Basic Education and vocational
training in many instances will be required before going to Step one.
Regardless of what is done, there will come a time for some releasees

54. In 1978 the Louisiana legislature introduced legislation to order -
the department of correctinns to evaluate their furlouch and work
release programs. The coal being to ascertain predictive charac-
teristics on which to base. future release decisions.
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when, stripped of support provided by the corrections department; they
will re-enter the community, jobless.and broke. Hopefully, with success-
ful institutional programs, the former status will be temporary and .
less frequent. But while it lasts, what can be ‘done to guarantee the
releasee's sustenance? Here, several things may be proposed. The first
and simplest is to raise gate money to a meaningful level,- an effort
already supported by the Senate in S. 1437. The Senate's sensitivity
toward this issue is revealed in the Judiciary Committee's report on

the bill. According to this report, the Committee "concluded that a
small amount of financial assistance may be sufficient to get an offen-
der started in the right direction, but that the $100 maximum sum per-
mitted under the axisting law may often be inadequate."

Another financial assistance model is the California unemployment
insurance law. This scheme closely parallels the original TARP goal.
However, due to TARP's findings, any effort to promote this model may
best be placed on the back burner until California has had an oppor-
tunity to evaluate its program.

A third form of financial assistarce is dependent upon the success-
ful use of the first two steps.in our scheme. If the releasee partici-
pated in a work program which afforded the opportunity to set aside
savings, then upon release the money may now be turned over, prefera--
bly in installment payments.

Finally, an assortment of special post-release programs may f£ill
some of the financial vacuum. Ex-offender credit unions and other
loan -programs, tailored to the peculiarities of its particular loan
population, may supplement government programs.

XI. CONCLUSION

It would be natural to end this report negatively by emphasizing
the failure of transitional aid to reduce recidivism as expected. But
that would be a mistaken course because it obscures what we know about
the complexity of the crime problem. A better statement would be that
financial aid as we provided it was not sufficient -- alone -- in
reducing the rearrest rate of the TARP releasee cochort.

As TARP was beginning, Robert Martinson's short-hand conclusion
that "nothing works" was receiving notoriety. 1In the intervening vears,
Dr. Martinson has altered his own position and his critics have come to
realize that what he really said was that "nothing works for everyone,"
An accurate corollary of that conclusion is that some things work for
some people. The problem seems to be in the difficulty and cost of .
accurately diagnosing the needs of individuals and burdens which
individualization of treatment impose on correctional agencies.  If
the TARP hypothesis had been proven, corrections would have found

the "quick fix" it needs. . MNo doubt, the search for shortcuts will
go on. .

Egqually prpductive in the long run -- and perhaps more so -- would
be a programmatic approach that responded fully to data and wisdom we
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)

have accumulated in the last decade about offenders. An example of

a possibly sound sequential approach was outlined in the preceding
section. While money is an integral part of that proposal, it is the.
final element, applied after efforts to remediate the offender's defi-
ciencies in education, work skills, and work history are overcome. In
addition to specific efforts focused on the individual offender, other
steps appear necessarv to reduce society's shunning of offenders and
the psychological damage the typical cffender has suffered while being
reared in poverty circumstances. The place of financial aid in the
scheme outlined is simply to give the releasee the lead time necessary-
to find a job, it obviously cannot guarantee either the releasee's
qualifications or the economy's receptivity to his employment.

‘Recognizing that correctional administrators can only do so much --
that other must play their roles too -- what does seem open is to marry
financial aid to programs which import skills. The new California law
has the potential to succeed because the UI benefits it will provide

- are tied to prison labor and/or vocational preparation activities. The

ECON proposal mentioned 'in Table 5, page 35, would underscore corrections'

responsibility by charging the industries director with the obligation

of .placing relsased "graduates" of the industries program in occupations
for which they have been trained. By stipulating that the worker receive
compensation when he cannot be placed in a suitable job at adequate:
compensation, the current lack of incentives to make the industries-
meaningful and realistic -- in terms of the free market -- can be over-
come. ‘

It is conceded that the releasee has an economic need, intensified
by an unfriendly job market. TARP/LIFE was the first stab at testing
a single treatment -- financial aid -- upon a mixed population of prison
releasees. Its shortcomings is not surprising. Crime is a complex issue
with many roots, requiring an equally diverse solution. Rather than
suggesting that efforts in this direction be abandoned, the TARP exper-
ience indicates that follow up research, in which economic assistance
is tied to other "treatments," might prcve fruitful.

R S - S o e
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STATE

Alabama

Alaska

Georgia

Hawaii

Towa

-4.,1- ‘ 2 e [ e e

PRISON INDUSTRIES. _ .

BILL (year) . STATUS

To establish a prisoner rehabilitation program
including farming for prison consumption. (1975) ‘Law

Begin to develop inmate work force. capable of
constructing corrections facilities and other
state facilities. (1976) _ Law

To establish a prison-industries program authori-

zing Board of Corrections to acquire equipment, per-
sonnel, etc. for manufacturing products needed by
institution or ‘agency supported in whole or part by
state or any political subdivision thereof. Such
institutions or agencies must purchase from Board "

of Corrections. No open market sales. (1976) "~ Law

‘To create correctional industries. Authorizing .

corrections to establish industries, with sales
to state departments, municipalities and private,
non-profit organizations. No profit provision.
State agencies must purchase. Salary structure
in accordance with prevailing wages and no less
than the minimum wage. Wages disbursed for room
and board, administration, for support of pri-
soner's dependents, for clothing and commissary
items, pre-existing debts, balance to prisomer
at release. No collective bargaining or right

to join a labor union., (1976) (1977) Not Passed

Resolution for a study into feasibility of

correctional industries. (1977) In Committee

To remove exclusive sales provision whereby
State agency must purchase first from Georgia

Correctional Industries, Not Passed
Bill ordering examination and revision of Carried Qver
Correctional Industries. (1977 to 1978

Develop jobs for inmates at prevailing wages to
foster good work habits, marketable skills and

-enable inmates to provide for family, restitu-

ticn, room and board, and savings. Create
"Industries Board'" comprised of members from
agriculture and the manufacturing and construc-

- tion induscries, labor organizations and groups

administering vocational and technical education
programs. Aim is to promote stated objective.
Exclusive sales provision. Provision for private
industry to operate a factory on corrections prop-
erty. Provision for increasing pay of inmate.

maintenance workers through room and board collec- Carried Over

tions of industries workers. (1977) to 1978
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STATE

Louisiana

2

Maine

Missouri:

New Mexico

New York

North Dakota
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BILL (vear)

Creation of Louisiana Restitution Industries
demonstration projects by contracting with pri-
vate industry to operate within correctional
complex using inmate labor. Wages paid to in-
mates shall not be less than the minimum wage.
Wages distributed according to Dept. of Correc-
tions but no later than time of release. In-
mates covered by workmen's compensation. May
deduct from wages taxes, restitution, room and
board, and family support. (1976)

Permit public sale of surplus fresh vegetables

and all of the sugar produced by Dept. of Correc-

tions. Beef cattle raised by Department may-
also be sold at public auction sales. (1976)

Working inmates considered "employees' and
regarding those employed in institutionally-
administered programs, Department of Mental
Health and Corrections shall be considered
"employer" within meaning of the Federal Fair
Labor Standards Act. Allow for deductions
for room and board, medical, family support,
and restltutlon. : ’

Create a correcrional industry advisory board
represented by organized labor, industry, edu-
cation, and corrections. Long-range objectives
include training of marketable skills, manufac-
turing of articles for state and maintenance
state institutions. (1976)

Act to remove restrictions on public sale of
prison industries products. (1977)

Prison labor to be compensated at no less
than prevailing minimum wage. (1977)

Remove exclusive sales right to state and its
political subdivision. - (1977)

Authorize director to engage in new prison in-
dustries as he deems necessary. Abolish license
plares and road signs industries. (1977)

STATUS

Withdrawn

Died in
Committee

Not Passed
In Sessijion

In Session

Law
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STATE

Oklahoma

South Dakota

Tennessee

Z33<

BILL (year)

Creation of Private Prison Industries Board

to govern all private industrial programs em-
ploving prisoners. Representative include
labor, private industry, and corrections. May
recruit private industry to employ and train
inmate population. Includes duty to recommend
standards for wages and working conditions for

.private prison industries so that they approxi-

mate wages and conditions in private sector.
Wages may be doled for inmate savings, per-
sonal use, dependents, victims, creditors,
and costs for incarceration. At least 209,
maintained in an account, payable to prisoner
at release. (1977).

Wages set at $25/month for 8% population, $20/
month for 8% of population, and $15/month for
inductries and agriculture workers. (1977)

Inmates  in prison industries are not state employ-
ees, may not join unions or other employment re-’
lated organizations, may not strike, slowdown or
partake in collective bargaining. (1977)

Pay prison industries employees state minimum
wage. (1975) :

Establish demonstrative-type projects involving
private industry and inmate labor to be known as
Tennessee Restitution Industries. Permit private
industry to operate within correctional facility.
Wages paid zo inmate shall be not less than that
prescribed by the Tennessee Prevailing Wage Act
of 1975. 1Included in workmen's compensation but
not state unemployment compensation program.
Wages used for compensating victims of crime,
room and board, support of spouse and children,
and inmates personal trust fund. (1977)

SRR

STATUS

Law

Tabled in
Committee

Law

o R
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STATE

" Alabama

. Delaware

Iowa

Louisiana

Maryland

Maine

Missouri

Nevada

New Hampshire

ment for minimum risk offenders. (1977)

. Permit work release for certain felons except

—_ — N
WORK RELEASE

+ e e e

BILL (year) '  STATUS

To establish a work-release program. - Wages . B ;
paid to Department for disbursement. Pre- :
vailing wages. (1975) (1976) (1977) , " Not Passed

Create restitution centers to secure employ-’

Board of Corrections nay withhold ub to 507
(up from 25%) of inmates' wages for costs :
incident to confinement. (1976) . Not Passed

during final six months of their term. : : v !
(1977) ‘

Stricter requirements on releasing inmates v ;
for work release programs. (1976) ) Law

Expand housing facilities for- work releasees

and allow for a work relezse placement for

longer than six months with the unanimous

consent of the committee. (1977) Held Over

Restrict those eligible for work-release.
(1976) : Not Passed

Work releasees covered by the minimum wage law,
(1977)

Earnings surrendered to warden, used for room
and board, travel expenses, dependent support,
restitution, and savings. (1977)

Permit inmates who have completed 1/3 of their
mininum sentence tc partake in work-release. Withdrawn

Restrict work release to last three months of
incarceration and limit daily time away from Died in
institution to nine hours. (1976) : Committee

Creation of a work release and furlough program.
Eligible during final six months of confinement.
Wages disbursed for room and board, work expenses,
family support, debts, aand savings. (1977)

Authorize superintendent of a county facility

in addition to the court to permit persons to

be on a work release program. 1If superintendent

denies right, inmate may petition the court. )
(1977) . Tabled






STATE

New York

South Carolina

Virginia

Washington

Wisconsin

g5 o ! e

BILL (year)

Creation of an urban rehabilitation work pro-
gram designed to rehabilitate buildings located
in blighted urban areas. In cooperation with
private employers and labor unions. Payment of

‘minimum wages to inmates, distributed as victim

compensation, support, etc. (1976)

Create an extended work release program for
qualified work releasees. Permit them longer
placement in the community with the privilege
of residing with an approved community spon-
sor. (1977)

No work release jobs at place of business where
there is a lockout, strike or work stoppage.
(1977) '

In event of legal strike at convict's place of
employment, cease working for its duration.

(1977)

No marketing restrictions on goods made on
work release jobs. (1975)

Make those servihg life sentences eligible for
work release. (1975)

STATUS

Died in
House

Vetoed

e s
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FURLOUGHS

STATE BILL (Year)

Alabama “Act permittirg temporary release of state in-
e ' . mates for the purpose of (1) studying at an

n : ‘ institution under proper supervision (educa-

' , K - tional or vocational), and (2) seeking employ-
® ' o : . ment and a place of residence in community -
) where he will reside after release. (1976)

» ’ - Te repeal above law. (1977)

Hawaii . Qualified inmate to be released on a 48-hour
' social reorientation furlough once a month

L beginning after served one~third of his mini-

- mun term. Rebuttable presumption that person
is eligible. May show person is threat to
society, thereby negating furlough right.
If denied, person may reapply 90 days
later. (1977)

Iowa . Inmate serving an uncommuted life sentence is
not eligible for furlough. (1976)

Unless previously released, all state inmates
"shall be released six months or one-quarter of
: their sentence, whichever is the least, prior
o to the expiration of their sentence. Such
’ inmate shall be supervised. (1976)

Louisiana Act to prohibit authorization of furloughs to
certain classifications of inmates. (1977)

@ Maine _ To prohibit furloughs and work release for per-
. sons convicted of certain serious crimes.
(1977)

haryland Expand furlough program to include the Baltimore
City Jail. (1976)

Minnesota . Authorize commissioner to grant furloughs tc
inmates of medium minimum security facilities
for periods up to five days, except those con-
victed of certain serious crimes. (1976)

New Mexico To create an inmate furlough program. Maximum
® S "~ furlough 48 hours except under exceptional
.. circumstances when it may last for 72 hours.
(1977)

Inmate furlough program for those within six
months of release. (1977)

STATUS

Law

Not Passed

Cérried Over
Next Session

Died onFHouse
and Senate
Calendars

Law

Law

Not Passed

Vetoed

to

h, e v
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STATE

New York

Tennessee

Virginia

BILL (Year)

Remove furlough eligibility restriction that
inmate has served a minimum of six months.
(1977) :

Expand grounds for furlough to include parti-
cipation in an approved program of counseling
or rehabilitation. Expand furlough time from
three days to seven days. (1977)

Expand furlough participation by extending
from one year to two years before release
earliest eligibility. Also make participa-
‘tion in temporary program a right instead of
a privilege, subject to revocation. (1977)

Extend furlough program to county inmates and
local inmates in a city with a populatlon ex—
ceeding one million. (1977)

Pétmit prisoner whose parole is conditioned upon
emplovment a furlough for a reasonsble time in
which to seek work. (1977)

Exparcd eligibility from 90 days prior to release

to 180 days prior to release. Provision for
notifzying police in county to which immate
relezsed on furlough. (1976)

Extend furlecughs to county inmates. (1977)

Any iomate convicted of a felony committed
while on a furlough program shall be ineligible
for work releas: or parole while serving the
prior and subsequent sentencas. (1977)

Py R

STATUS

Law

Law

Died in House .
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CHAPTER 1

INTRODUCTICH

This is’ a'report on a study of the impact of f1nanc1a1 eid %o 192
ma]e ex- offenders in Texas and Georgia on the famlly, social, .and work
lives of themse]ves and of their families as reported in interviews by
the signifiéant women in their lives. The study focuses'on'samples of
reléased male pEisoners who were pre-selected by the Department_of
Corrections in Texas and the State Deoartment of Labor in Georgia, and-
includes only those men who were returning to home situations with a
woman present (one of whcm(was designated by tﬁe ex-offender as most
important fn the situation).

‘The larger study, called the Transiticnal Aid Research Project

(hereafter: TARP) focuses on the impact of financial and employment

assistance on the socio-personal adiustments, work histories and even-

tual errast and reincarceration recorc of an pproximately 4,000 ex-offen-
ders. The experiment generates comparisons based on the presence or
absence of financial assistance, employment courseling and assistance,
and of cre- and post-interviews with the ex-offenders.

The purpose of the larcer study is to assess the 0vera11'exper1-
mental offects of financial and employment assistance on the eventual
social and legal adjustments of ex-sffenders. The purpcse of this
the family study, is to assess how tha affect of the first, financial
assistance {under cenditions of prasance or ahsence), impacts on the

justments of ex-offenders with their significant women (wives,






later, is an assessment of how these home adjustments contribute to the
ex-offendérs' eventual legal statuses; i.e.,‘their arrast and/or rein-

#} © carceration profiles. This will be accomplishsd by a merger of these data
with those from thetlarger study.

| There are several reasons fof believing that a male ex-offendar’'s
financial resources will be related with the quaiity of his post-release
hcome felétionships and that these re];tionéhips will, in turn, contribute
to his overall successful adjustments. These rationale, however, are
suggested inferentially since the availablestudies only indicate (or sug-
gest) an impact in the direction of stability of family lives on the
success of financial and work conditicns of ex—offenderé (cf. Lenihan,

1976) rat:er than the other way around. This is not to say ihat the

Iiterature negatss a reverse interpfetétion that already available
financial resources of ex-offenders héve a systemafic'impact of the suc- -
cess. af their home, post-release adjustments but, only, that it is a
question of available information.

One reason for this conclusion is that many ex-offendars have so few

resources (cf. Lenihan, 1575}, that there is little reason to give

serious attention to the question. Obviously, we could argue, for
example, that ex-offenders with white collar work training and experiences
would make more successful adjustments to their post-release marital

and/or family lives than those without such skills, obut the available
miy

evidence suggasts that persons from higher socic-ecorncmic backgrounds
typically have happier married Tives, per se, than those from working or

blue-collar levels {cf. Blooa and Wolfe, 1560; Hicks and Platt, 1970).
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As such it is probable that ther: were significant differsnces batween
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- the white coilar and blue collar =x-offendars' marriagess
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incarceration. In essence, the experimental conditions of this study
offer us a novel assessment of the impact of financial resources of ex-
offenders on their adjustments to home and/or family reentries.

One reason for arguing for a money effect is that the ex-offender

without firancial resources would be a drain on the existing fami1y

buying pover. A large body o? research indicates that the {inancial
stresses of low income fami]jes Tead to higher divorce and family
dissolution rates than for the rest of the population (cf. Udry, 19765
Udry, 1977). One presumes that this would also be frUe even if the
ex-otTenders were unmarried, i.e., were returning home tc mothers, aunis,
etc. |

Another reason for arguing for a financial impact is that the ex-
offenders's firancial resources and/or employment coulc be systematically
asscciated with whether (he signfficant woman ‘has to be eriployed. Tak-
ing merital happiness literature as & point of departure (but noting
that they characterize only 22.7% of the significant women in this
study}, it has been f0un5 that among lower class women (the class posi-
tion of the 0§erwhe1ming majority of significanf woﬁen in this stydy),
workfng wives were less happy. This has been found for an Ang]o‘samplg
(Nye and Hoffman, 1963) as well as For a Mexican-American sample {Bean,
Curtis, and Marcum, forthcoming). Further, Orden and Bradburn (1969)
found a greater imbalance of satisfactions cver tensions For both husbands

and wives when the wife worked by choice rathar than cut of necessity or

cr
v

no t all. ‘Whether or not these associations will ohtain for significant

n emsirical aquestion.

w
o

women other than wives or for families as a whole i

1Y

howevar, is at ieast sutzestiv

1

nhe Tiserature cited above,
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Overall, this study is guided by the basic assumption that available
money is a resource which will méke a positive impact on the ex-offender's
readjustments.to him hcme life. However, money,f;Aqn1y ore impact. OQthers
considered crucial for this study are marital status, age and race. Lenihan
(1976), in a study of an earlier experiment with financia] contributions,
found that older ex-offenders were less likely to be re-arrested than younger
ex-offenders; Additionally, financial contribution had a more positive
impact onvolder than ycunger ex-offenders. Also, the same study neports.

a significant main effect favoriné marital rather than sinéle status al-
though the presence of money conditions had é more signifi;ant impact on

the single ex-offenders. A statilizing effect of marriage is also indicat-
ed by Bfodsky's (1975) study of the in-prison communication patterns of

140 offenders in I1lincis. The greafest number and longest letters were
written to spouses. Finally, while no studies were located which indicated
any racial differenceé in the eadjustments of ex-offenders to their home
lives, the differential employment opportunjtfes and arrest rates between
racial and ethnic grougs (here: Black, White, Mexican-Ameri;an) arque

for this variable's {ﬁciusion 2s 2 possible hain effect.

Based on a review of studies of family dynamics and the purposes of
the overall experiment, three components of family dynamics were chosen
for examination here. These aré: economic conditicns and work activities,
companibnship activities, and affective states.

The inferances from the data are guided by the following theoretica¥

formulaticn of directicns of impact and relationshigs:

C e e -
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Age _ HOME OR
T— FAMILY

DYNAMICS: . :
FINANCIAL R -- - ---->Arrest Rates
CONTRIBUTIONS 11. Occupational :
. and House
: Maintenance
Marital Status——; Activities _
2. Companionship | __ . _ _ — Reincarceration

' _,___,_——"”'—? Activities o : Rates
hge 3. Affective
States

Home or family dynamics, as reported by -significant women, are inter-
preted as intervening between financial contributions (experimental con-
ditions),‘age, ﬁarital status, and race, on the one hand, anq arrest and
reincafcerationvrates on the other. Again, the data for analysis here
are the effects of the four independent variables, with critical emphasis

‘on the finahcial experimental condiﬁions on the relational and nheme con-
ditions.

. Because the other inaependent variables of age, marital status, and
race may be systematically related with the major indgpendent variable
of this study, financial contributions’(under exberiﬁenta? conditions).
their major theoretical import in this study will be that of control

variables.
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CHAPTER VI
CONCLUSTION AND IMPLICATIONS

In this study of.198'$ignificant women in the lives of reﬁent]y ra-
leased ex-offenders in Texas and Georgia, we attempted to ascertain what
the impact of financial aid might be on the 11ves of the 1nte viewed
wemen, the ex-offenders in their lives, and other'fami]y members and )
friends. Sasfca11y, our findings indicate thét financial aid did not have
a consistent]y'positive association with household 6perations--finahcia},
maintenance, etc.--or with the companionship or with the affectiye com-
ponents'of the lives of the interviewed significant women. However, thera

_was an extremely 1mportang exception to the above 1nterpr6uat10n wives.

The fo]low1ng viere variables found to be necatively asscciated with

financial aid when the significant women were mothers or others but £osi-

tive when they were wives:  (a) the percentages of men returniﬁg to the
significant women and being present,ét the time of trhe interview; (b) the
bercentages of men repcrted to be making weekly financial contribution to
the household; (c) the prospect that the significant woman would be in the
work force (considered positive impact of money if she were nct; (d) the.
length of time to obtain a job on the part of those ex-offendars who were
employed {shorter length of time consicdered to be a positive impact);

(e) satisfaction.with the activities of the ex-offender around trn h0use-
hold; (f) -avorab]e evaluaticn of ex-offender's frisnds as being indus-
trious and hard-working; (g) the number of significant problems which are -
imputed to the ex-qffender in his getting along in the home, in the
neighborhcsd and at work; (h) the percentages ¢of women reporting cuarrel-
ing; and {i) the proportions of woman who were "sure" that the ex-ctfendars

in their lives would not return to oriscn.
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Whites seemed to maintain a more positive personal posture. Patterns of
raciel discrimination interacting with the discrimiﬁation facing ex-
offenders. provide an obvious explanation for this phencmehon‘ However,
again, these déta aré only suggéstive on this point. .He mention it here
as ¢ possibly importunt,cgnsiderétion for future research.

. Hhat are the implications of these data for possibTe po]fcy implica-
tions? With respect to the provision of financial aid to ex-offenders,
per se, we interpret them as a strong indication for not rejecting a
thesis of no differential impacts. For sure, these data do not show
financial aid to ex-offenders to have an across-the-bcard positive im-
pact on their perscnal; sbcia], occupational and home adjustmeﬁts. On
the other hand, the'consfsient differences betwesn the reports of wives
as contrasted to motheré and others.suggest that a combination of ex{st;
ing family and relational strﬁctures-with contingént financ{él benefﬂts
is @ highly useful consideration. In'essence, these data suggest that
the primary thrust of any policy explorations should focus on the char-
acteristics of ex-offender families rather than on ex-offenders, per se.
Relatedly, such a policy exploration should include as & primary consider-
afion the idea that the recipients of such benefits should be families

anc not individuals.
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r AELEASE: Tmmediate o conrzct Gail-Joy ‘Alexander
." _ - ' prone: 202/331-2293 :
e
FINANCIAL ASSISTANCE PROGRAM HELPS
EX-PRISONERS STAY OUT OF JAIL
® | | o
WASHINGTON, D.C., Feb. 25‘ -- A financial assistance
- program for released prisoners reduced recidivism and virtually
paid for itself, an American Bar Association study said today.
& : .
The report, "A Comparative Evaluation of the Benefits
and Costs from the LIFE Program,’ was released by :the ABA's
Transitional Aid Research Project (TARP).
) o The project analyzed findings of the Living Insurance
for Ex-Prisoners (LIFE) program which provided transitional
aid to a sample of newly released prisoners in Maryland.
v - , ‘ The study sought to determine if reductions in recidivism’
® , . :
resulting from financial aid justified the cost.
The project's report concluded the program not only was
cost-effective, but "a financial aid program would probably pay
® for itself and not require additional funding."
- more.- -
@
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PRISON RELEASE PROGRAM, Add One

The major.program costs were for administrative
expenses and for transfer payments.

The report found substantiél‘savings to thé criminal
justice system through less crime, including reductions in
police, court and correctionsbéosté; redﬁctions in welfare
péymeﬁts and increased tax revenues due to the releasee's
expedited return to the labor force.

The brojecc examined the program's cost effectiveness
from fourkperspectives -- the viewﬁoints of the taxpayer, the
prograﬁ's participants, the non-participants and sbciety as"

"a whole. 1In each instance the cost/benefit ratio was positive,
with the benefits of a temporary income mzintenance pfogram
outweighing its costs by as much as 54 times.

In addition, the report adds, certain benefits of
reduced recidivism, such as personal anguish and other psychic
costs averted when crimes are reduced, cannot be accurately
represented in money terms.

Major conclusions of the report have been summarized in
a 5-page paper. Copies are available from the American Bar
Association, franéitional Aid Research Project, 1800 M Street,
N.¥., Washington, D.C. 20036.

Copies of the entire 62 page report are also available‘

from the American Bar Association.

- more -
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PRISON RELEASE PROGRAM, Add Two

TARP is sponsored by the ABA's Commission on
Correctional Facilities and Services. The project is
managing an effort to conduct LIFE experiments involving

1,950 former inmates in Georgia and Texas.

- 0223782
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“U.S. DEPARTMENT OF LABOR
: Ofrice oF THE SECRLTARY :
WASHINGTON

RPR 9 197€

Mr. Morton Schwartz
Legislative Assistant to
.Senator William Proxmire
United States Senate
Washington, D.C. 20510

Dear Mr. Schwartz:

I am -forwarding to you the material reguested from

Dr. Howard Rosen, Office of Research and Development,
Employment and Training Administration on 2pril 7, 1976,
concerning -the Transitional Aid Research Project for
Ex-Offenders (TARP).

We are enclosing a copy of the Comprehensive fmplovment
and Training Act of 1973 which directs the Secretary

to be concerned with the employment ard unemcloyment
problems of offenders. A copy of a survey of “The
Financial Resources of Released Prisoners" which
indicates the provisions for "gate money" in State
statutes in 1971 is also enclosed. The leaflet of

the American Bar Association describes the project and
lists the advisory committee which was established to
provide guidance and policy direction for the project.
The Commission on Correctional Facilities ané Services
of the American Bar Association is coordinating and
evaluating the project which is teing corducted in
Georgia and Texas. Mr. Axilbund of the association will
be pleased to discuss their role in this project.

The report "When Money Counts"” descrikes the feasibility
study "Living Insurance for Ex-Offenders” (LITE) which
was conducted in Maryland from September 1971 until .
July 1974. The Maryland study indicated that there

was an effective reduction of 27 percent in theft
arrests among offenders who received transitional
firancial aid. This differential was maintained duering
the 2-year followup. I wish to stress.that this study
used the criterion of "arrests" not "convictions” in
studying the effects of financial aid. Let ze also
note that this is a preliminary report which is being
reviewed both within and outside the Department.
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A group of specialists in penology, Tesearch design,

labor market analysis and corrections reviewed the

"LIFE" project in February 1975. Based on their

review of the findings, this group recommended that

the Department of Labor try the transitional assistance
experiment on a larger scale. A request for proposal

was directed to the States to solicit interest in
conducting such a project. In all, 30 States "expressed
interest in the project, and seven States actually
submitted proposals. The seven States were: Connecticut,

- Georgia, Illinois, Missouri, Ohio, Texas and Washington.

The Employment Security Agency of the Georgia Department
of Labor and the Criminal Justice Division of the

Office of the Governor in Texas won the awards to
cond.ct the TARP project. .

I should'like to point out that the State of Washington
has already enacted legislation to provide transitional
financial assistance to ex-offenders; and California,
Connecticut, Oregon, Minnesota and Nebraska are
considering legislation which might also provide similar
aid. '

The Department of Labor and the Law Enforcement Assistance
Administration are together contributing about $2.1 million
for this 27-month project. 2Ahmsut $1.3 million of this
amount is being paid as financial assistance to 1,150
ex-offenders in both States. Georgia and Texas are also
contributing funds to this effort. The groups in the
experiment are distributed in each State as follows:

A. Experimental Groups

1. 175 personc to reneive fipap~i-1 sgsictarce
. for 26 weeks--when unemployed--no jok
placement assistance

2. 200 persons to receive financial assistance
for 13 weeks--when unemployed--no job
placement assistance

3. 200 persons to receive firarcial assistance
.for 13 weeis ‘This mcnev is rrovided on
> a sliding scalie to :induce unemployed
- . workers in this group t. s=ex workx. Their
ot income will be supplc-enied .f they find
a job.)

e
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4. " 200 persons to receive“only job placement
assistance for 1 year (They receive no
money. ) '

B. - Control Groups

1. 200 persons to receive neither financial
nor job placement assistance (They will
be interviewed only.)

2. 1,000 persons to be followed solely by
analysis of computerized data

The participants for the respective groups are selected
randomly and directed to report to the Unemployment
Insurance office nearest their homes in Georgia and’

:Texas. The unemployed in the experimeatal groups 1.

through number 3 will receive financial assistance. All
participants will be interviewed at regular intervals

to collect information on their jobseeking efforts and
their adjustment to life outside the prisons. .

Professor Charles Mallar of Johns Hopkins University
is conducting a study of the cost benefit of the
Maryland (LIFE) project. We are in the process of
selecting a researcher who will do a similar tvoe

of analysis for the Georgia and Texas (TARP) project.

The last item I am forwarding is the report prepared

by the Texas Department of Corrections, "A Study to
Determine the Number of Inmates in the Texas Department
of Corrections Who Were Eligible for Unemplovyment
Insurance Prior to Incarceration." This report
concludes that the amount of money available to the

105 inmates who would have been eligible to receive
benefits totalled $74,981.

Let me conclude by noting that section 23824 of S. 1
would provide an increase of $500 of transitional
assistance in gate money to offenders leaving Federal
prisons. Furthermore, standard 12.6 of the National
Advisory Committee on Criminal Justice's Standards and
Goals recommended in its 1973 report on corrections
that, "State funds should be available to offenders
so that some mechanism similar to unemployment
benefits may be available to inmates at the time of
their release in order to tide them over until they
find a job."
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Please call on Dr. Rosen if you- want additional
information on the “ransxtlonal Aid Research Drogect
for Ex-Offenders.

Your interest in our project is most appreciated.

Sincerely,

JAMES H. HOGUE

. Deputy Under Secretary

for Legislative Affairs

Enclosures
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Releaseds inmates

need state money

1 would lixe to respond 1o Joseph Arope’s Jetter on SB
224, 2 mzasure 0 provide modest financial aid to pewly
released inmates.

As ycu kmow, most state mmates of state prisons
h.:ve few fnancial resources and no jobs whesn they are

released. Maay of their {rieads are often ex-offenders.

Their iamily, if they have ope, is usually poor aad
required sorce public as-istance while they were in
prison. They must find a job quickiy with only §200 gate
money to cover all futire (Lvmg expenses. A prior
criminal record obviously makes job-seeking difficult.
Thes2 nre some of the reason$ many ex-convicts are
poor parovle risks and return to a life of crime. To
prevent this is ;ay pnmary reason for —
latroducing SB 224.
SR 24 enabies newly releasod pris-¢ v
obers to qualify for minimum unem. 3
ployment berceiits, up to $53 & week. ,,_’.
snd obtain the job counseling services gz
which state employment ofices pro-
vide. They quality by completing a e
tertain amount of required work{yis
while cn prison jobs. ~ :
A project of financial 2id conducted” W
by the U.S. Devartment of Labor and 53 v’
the American Bar Associaticn ir Bal- ch.
timore was so successful in reducing

recidivism that new projects bave sprung up n Texas )

and Georgla Tte Califorzia financial assistance proiect
in 1973 also siznificantly r.duced recidivism, Washing.
ton has provided aic for {~ur years with similar resuhts.

Disregard:ng humanitarian goals. the savicgs to
society are substantve if oaly a small perceatage are -
able to stay out of prison. We pay $ 400 annually to

house each prisoner in California. New individual
prison umnits cost $30,000 to $40,000; the Governor
proposed specding $54.2 millisn on buildirg or reaovat-

ing prisons tus year alone. We achieve double savings -

to society when ex-inmates tura from crime and
become lawful wage earners for their families.
SB 224's disparate group of supporters, inclucicy the

California Bar Associats~ .. the state AFL-CIC bas -

caused Senators to - 'wgram in some detail

ged [ believe the ! Co - of support reflects a

thoughtful censiceradion sue. Thank you.

Peter H. Behr - _
State Sepator
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WEDNESDAY MORNING, APRIL 13,1977 = '

© Legislation to previde financial assistacce to
Xewly released California state prison inmates de-
serves serious consideration. SB 142, spensored by’
Sen. Peier H. Behr (R-San Rafael), would enzble:
ex-inmates to qualify for minimum unemployent.
Tbenefits up to $59 a week for 25 weeks and to b2 eli-
gible for job counseling from state employment of-
fices. Those who qualify must have completed a.
certain number of hours of required work while i
prison. ' :

. Supperters of the bill emphasize that most re-
ieased inmates have few financial resources ard lit-
tle prospect of immediately ficding a job, The cur-
pase of SB 142 is to help them make the tracsition

.
L}

N Help for‘ theEX«Con |

EP . , l
]

. . H

!

without resorting fc crime. ‘ :
The cost is estimated at $1 million a year, bul sup- i
porters of the bill, like .the Califernia Bar Assa, !
argue that financial aid tc newly released prisoners
would be a good investment for society, if the pro-
gram helps even a small percentage of ex-coavicts
stay out of prison and beccme wage earners for
themselves and their fzmilies. They report a project
of financial aid for released prisoners has worked
well in Baltimore, Md, and that similar projects
have been adonted in Georgia and Texas.’ s
These factors, among others, should be weighed
carefully when the Senate Indusirial Relations
Coramittee holds a hearing on the bill April Z0.
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alm Deserr Post
{Cir.W.3,200)

The most crucial and difficult

;;ériod for convicts released from
state prisons Is the initial reentry

period that begins when they

walk out the prison gates.

7 ‘they get $200 in ‘‘gate mosn-
ey.” which is all the money most
of them have. They face a hostile
society, suspicious of ex-convicts
and grudging of employment.

-~ 'The $200 is soon spent and a
Job is not easily found. despite the
best efforts of private aid groups,
parole officers and the state de-

‘paruynent of emplovment.

This is the period when the
former prisoner is most in need of
help if he is to go straight and not
become once again an institution-
alized burden upon the taxpay-
ers.

Senate Bill 234, introduced by
Sen. Peter Behr, R-Tiburon.
would provide such help. It
passed the State Senate last week
and was sent to the State Assem-
bly. It should be enacted into law.

The measure provides unem-
ployment benefits for prisoners
who have earned wages in prison.
A typical ex-convict would get S43

-

= @@iﬁ%%—%ﬁ@

a week for 12 weeks after his
release. That is not an extrava-
gant amount but it might be

enough to help him get back on
his feet. »

It would cost the state an

esiimated $1.5.million 2 year to
pay the cost of the unemployment
ocnefits. The remainder of the
cost wouid be paid by the federal
government. .

The state’s share might well
come frum a reduction in state
parole services, which are of

‘doubtful value either to the ex-
convict or to society and which
now cost California taxpayers $20
million a year.

FPaying unemployment bene-
fits after release would be anoth-

“er incentive for prisoners to parti- '

cipate in work programs, which
we believe offer best hope for
rehabilitation of prison inmates.

California prisen authorities
should work to expand prison
work epportunities and to in-
crease prisoners’ wages. They

should also support Sen. Behr's’

JApSS—— |

bill to provide post-release une )
ployment benefits. / .
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* finding a job. If not forced to return to crime, they at .

@ _—Paortll FRIDAY MORNING, SEPTEMBER 30, i977

Help for Ex-Cenvicts
A modest proposal to help released state prison |
inmates .reestablish themselves in sociely was :
gigned into law Thursday in Los Angeles by Gov.
Brown. SB 224, sponsored by Sen. Peter H. Behr’
(R-San Rafael), will enable prisoners to earn work i

credits to qualify, on release, for jobless beneits up |
t0 559 a week for 26 weeks and to become eligible |

for job counseling from state employment offices. |
" Supported by the California Bar Assn. and other i
organizations, the bill recognizes the fact that most P

released prisoners have little immediate prospect of |
least are severely terapted to do so. - . !

The cost of the unemployment-benefit program is
estimated at $1 million a year. That will be an excel- |

lent investment if it helps reduce by a small percen- |

tage the recidivism rate among some 7,000 imates
released each year from California prisons. ,
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The giséture has done what
we thought it could not politically
‘afford to do. It has passed a
measure makin- some ex-
offenders eligible :yr minimum
unemployment benefits after they
are released from prison. .

This' represents a crowning
triumph of reason over

. emotionalism. It gives to ex-
, offenders a brief period of time in

[ 4

-|which they can escape destitution million annually. The program, .
d hopefully get a job, enroll in-

Jcourses that will lead to a job or

ping the revolving d@@r

—_—————

outside the prison walls. Prisoners

must earn double the number of .

credits from work assignments in-
prison that other individuals would,
have to earn to be eligible for the
benefits. They can receive the|
money only for six months after
their release. o

It's estimated the cost of this
enlightened approach to . dealing
with ex-offenders will be $U

will break even if just 46 of the 7,~

stherwise arrange their lives so_next year donot return. =

they do not return to prison.

‘. State Sen. Peter Behr sponsored
the measure af pport from
‘the California Bar Assn., the AFL-
CIO, former San_Queptin warden
Clinton Duffy, the California Coun-
cil of Churches and others who
saw in this approach a way of
breaking with past practice, which
generally was to let the ex-
offender fend for himself.

Tco often the consequences of
such indifference to the ex-
offender’s fate was a quick return
to prison and another stack of bills
for the taxpayers for keeping him
there.

SB224 is designed to improve the
odds for ex-offenders to make it

-

Other states have reported
dramatic success with’ this.
system. Maryland reduced its re-
arrest rate by 27 per cent with a-
similar program financed by the
federal government. Waskington
state reported a high rate of
success, too. ©

Something must be done’ to
reverse the revolving door that
lets people out of ‘prison and

sweeps them back in on the next -

turn. We pay a high price for that
unproductive system.  SB224 at
least holds the promise that a:
timely investment might reduce
crime and give ex-offenders the
helping hand they need for a more
rewarding life.

300 persons released from prison. -
. (
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Senate Bill No. 224

CHAPTER 1149

An act to add and repeal Sections 135.8 and 633.4 to, and to add and
repeal Chapter 5.8 (commencing with Section 1480) to Part 1 of
Division 1 of, the Unemployment Insurance Code, relating to unem-
® ployment compensation, and making an appropriaticn therefor.

{Approved by Governor tember 29, 1977. Fﬁed with
Secretary of S(atie&ptembet 29, 1977}

LEGISLATIVE COUNSEL'S DIGEST
SB 224, Behr. Unemployment compensation: prison inmates.
Existing law does not provide unemployment compensation bene- -
_ : fits, extended duration benefits, federal-state extended benefits, and
o . B o .. unemployment compensation disability benefits for former inmates™*
[ N . of state prisons or institutions under the jurisdiction 6f the Depart-
v ment of Corr>ctions. e
- - This bill would include such former inmates, as permitted in the
Constitution, for not exceeding 26 weeks of benefits, based upon
: , wages in specified “employment” performed as an inmate, and
T - would require Lhat the additional cost of these beneﬁts be paid by the
state.
g This bill would require a former inmate to have been paid wages
for employment, computad at $2.30 per hour of employment. of not
less than 81,500.
This bill would impose specified duties upon the Director of the
Employment Development Department and the Department of
" Corrections in connection with such payments and benefits, and -
o - would require the Departinent of Corrections, in cooperation with -
o : the Employment Development Department, to report to the Legis- -
: : lature on the effectiveness of these provisions by july 1, 1981.

This bill would remain in effect only until November 1, 1883, and
as of such date would be repealed unless a later enacted statute - -
deletes or extends such date. Any new claim for benefits filed with

" an effective date prior to November 1, 1683, would continue to re-
: ceive benefits provided by this bill, but no claim may use wages of '
‘ B ‘ inmates which are earned after July 1, 1982. -
| : This bill would become operatwe ]uly l 1978.
e Appropriation: yes.

77ze people of the State of Calzfonua do enact as lb./]ows'

SECTION 1. Sectmn 135.8 is added to the Unemplovmem
Insurance Code, to read:

® ' " . 135.8. “Employing unit” also means the State of Cahforma for the
. ‘ , purposes of Chapter 5.8 (commencing with Section 1480) of this part.
(ot o .o A 2224 25 141
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SEC. 2. Section 633.4 is added to the Unemployment Insurance
Code, to read: .

633.4. Notwithstanding the provisions of Section 633,
“employment™ includes those services specified. in Chapter 5.8 -
(commencing with Section 1480) of this part.

SEC. 3. Chapter 5.8 {(commencing with Section 1480) is added to
Part I of Division 1 of the Unemployment Insurance Code, to read:

CHAPTER 5.8. UNEMPLOYMENT COMPENSATION AND DISABILITY
BENEFTTS FOR FORMER INMATES OF STATE PRISONS OR
’ INsTITUTIONS

1480. Notwithstanding Sections 2700 and 2791 of the Penal Code,
or any other provision of law, inmates of any state prison or
institution under the jurisdiction of the Department of Corrections -
shall be considered in “employment™ for ail purposes under this
division in connecton with any productive work by inmates who do

. Or may receive compensation pursuant to Section 2700, 2762, 2782,
~ 3323, or other provision of the Penal Code, or in connection with the

participation by inmates in a vocational training program approved -
by the Department of Corrections as permitted in the Constitution.
Except as modified by this chapter, any such inmate shall, after his

.or her release on parole or discharge, be eiigible for benefits on the

same terms and condibions as are specified by this part, and Part 3
(commencing with Section 3501) and Part 4 (commencing with
Section 4001) of this division, for all other individuals, and
unemployment compensation disability benefits on the same terms
and conditions as are specified by Part 2 (commencing with Section
2601} of this division for all other individuals. :

For unemployment compensation benefits purposes, an individual
may use wages, as defined by Section 1481, only with respect to the
benefit year established by the first new claim for unemploymeat
cornpensation benefits, including any extended duration benefits or
federal-state extended benefits related to that new ‘claim.
Notwithstanding any other provision of this division, in no event shall
any such individual receive paymeats of unemployment
compensation benefits, extended duration benefits, federal-state
extended benefits, or disability benefits, separately ‘or in anv
combination, for more than 26 weeks. No new claims for
unemployment compensatbion benefits or first claims for disability
benefits pursuant to this chapter may be filed with an effective date
or period of disability commencing on or after October 31, 1983, if
such claim uses wages as defined by Section 1481. No provision of this -
chapter shall apply to any inmate or individual who has.a valid claim
for unemployment compensation benefits pursuant to other
provisions of this part, or who has a valid claim for disability benefits -
pursuant to Part 2 (commencing with Section 2601} of this division.
Except as inconsistent with the provisions of this chapter, the
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provisions of this divisior: and authorized regulations shall apply to
any matter arising pursuant to this chapter.

1481. “Wages of inmates™ means an amount computed at two
dollars and thirty cents ($2.30) per hour of “employment” as defined
by Section 1480, commencing January 1, 1977, regardless of any
compensation received by inmates. :

1482. Subdivision (a) of Section 128! shall not apply to wages as
defined by Section 1481. An individual} cannot establish a valid ciaim
or a benefit year during which any benefits are payable for
unemployment compensation benefits based on wages  for
employment, as defined by Section 1431, unless he or she has during
his or her base period been paid wages for employment, as defined
by Section 1481, of not less than one thousand five hundred dollars
($1,500). ’ '

1483. (a) In lieu of the contributions required of employers and

—_3 Ch. 1149

workers under this division, the State of California shall pay into the

Unemployment Fund in the State Treasury at the times and in the
manner provided in subdivision (b) of :his section, an amount equal
to the additional cost to the Unemployment Fund, and an amount

equal to the additional cost to the Disability Fund, of the benefits

paid with respect to employment of, and payment of wages of
inmates to, inmates of any state prison or institution confined under
the jurisdiction of the Department of Corrections. Unemployment
compensation benefits otherwise payable, irrespective of this
chapter, shall be charged to employers’ reserve accounts in

- accordance with other sections of this part and benefits, including

extended duration benefits and federal-state extended benefits, shall
be the liability of governmental entities or nonprofit organizations

‘pPursuant’ to Section 803, but the additional cost to the
Unemployment Fund of the benefits, including exterded duration

benefits and federal-state extended benefits, paid pursuant to this
chapter shall be borne solely by the State of California.
Unemployment compensation disability benefits otherwise payable,

irrespective of this chapter, shall be the liability of the Disability’

Fund in accordance with other sections of this division, but the
addibonal cost to the Disability Fund of the unemployment
compensation disability benefits paid pursuant to this chapter shall
be borne solely by the State of California.

(b) In making the payments.prescribed by subdivision (a) of. this

secton, there shall be paid or credited to the Unemployment Fund -
and to the Disability Fund, either in advance or by way of.

reimbursement, as may be determined by the director, such sums as
he or she estimates the Unemployment Fund and the Disability
Fund will be entitled to receive from the State of California under

this section for each calendar quarter, reduced or increased by any
sum by which he or she finds that his or her estimates for any prior |
calendar quarter were greater or less than the amounts which should

have been paid to the respective fund. Such estimates may be made

2224 50 147
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upon the basis of statistical sampling, or other method as may be
determined by the director. . _
Upon making such determination, the director shall certify to the

Controller the amount determined with respect to the State of .

California. The Controller shall pay to the Unemployment Fund and
to the Disability’ Fund the contributions due from the State of
California. ' T ) - _ )

(c) The director may require from the Department of Corrections
such employment, wage, financial, statistical, or other information
and reports, properly verified, as may be deemed necessary by the
dir=ctor to carry out his or her duties under this divisicn, which shall
be filed with the director at'the time and in the manner prescribed
by him or her. . v

(d). The director may tabulate and publish information obtained
pursuant to this chapter in statistical form and may divulge the name
of the employing unit. , o .

(e) The Department of Corrections shall keep such work records
as may be prescribed by the director for the proper administration
of this division. . ' -

(f) Notwithstanding any other provision of law, the State of |

California shall not be liable for that portiog of any extended
duration benefits or federal-state extended benefits ‘which is
reimbursed or reimbursable by the federal government to the State
of California. ' .

(8) The Department of Corrections shall provide each inmate, at
the time of his or her release on parole or discharge, with written
information advising the inmate of benefit rights pursuant to this
chapter.

1453, The Department of Corrections, in cooperation with the
Empioyment Development Department, shall report to the
Legislature on the effectiveness of this chapter not later than July 1,
168i. Such report shall include, but not be lirmited to, a
comprehensive analysis of the rate of new convictons of persons

- receiving payments under this chapter, and an evaiuation of the

extent to which payments under this chapter have been beneficial

S S

in the return to productive employment of persons receiving such -

payments, and in reducing the rate of recidivism. o )
.SEC. 4. This act shall rerrain in effect only until November 1,

1983, and as of such date is repealed, unless a later enacted statute, .
which is chaptered before November 1, 1983, deletes or extends such -

date. Any new claim for unemployment ‘compensation benefits or
first claims for disability benefits pursuant to this:chapter filed with
an erfective date or period of disability commiercing’ prior to

November 1, 1983, shall continue to receive benefits o) “by this

chapter after November 1, 1983, provided, however, that no ¢laim for

benerits pursuant to this chapter may use wages, as defined by

Section 1481, which are earned after July 1, 1982. o
SEC. 5.. This act shall be operative on July 1, 1978. .

G
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January 11, 1977

Louis F. Laun

Administrator for

Finance and Investment o
Small. Business Administration
Washington, D.C. 20416-

Dear Mr. Laun:

Last mornth the Small Business Administration published a notice
in the Federal Register regarding the possible alteration of loan
policies as they affect former offenders. In the last five years,
principally through the ‘Commission on Correctional Facilities and..
Services, the American Bar Association has devoted substantial
attention to correctional issues. As a result of that effort, we
have developed information and opinion which bear on the matter
apparently open for consideration and revision. This letter is
submitted to convey -our views.

As regards the reintegration of offenders to the free
community, the Association has adopted five highly pertinent policy
statements in recent years. These are set forth in the Appendix.
Although none is specifically directed to the questions posed in the
SBA notice, the core principle which they suggest is that per se
restrictions on the participation of former offenders in the working.
of society should be eliminated. Generally, no restrictions should
apply to former offenders which are not justified’ by facts perta1n1ng
to the individual. Standard 4.3 of the Association's Standard = -
Relating to Frobation, approved in 1970, strikes most closely at
the general principle: "Every jurisdiction should have a method
by which the collateral effects of a criminal record can be avoided
or mitigated following the successful completion of a term on probdation
and during its service.”

The SBA notice of December 10, 1576, posed seven questions.
We turn to them now, responding.in the order of their presentation.

1. Should the current policy be continued or modified?

The SBA's blanket exclusion.of parolees and probationers is a
vestige of a system which viewed ex-offenders as second class =
citizens. This systam assumed the continuing unworthiness of -
convicted persons as a class and then attributed this characteristic
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“to each of its members, ignoring individual circumstances or merit.

The Corrections Commission of the American Bar Association, through fts
Clearinghouse on Offender Employment Restrictions, has had experience
with similar arbitrary statutory restrictions in the licensing field, and
-has worked to modernize such legislation. These laws typically denied
the ex-offender the right to work in occupations requiring a state license.
Beginning in the early 1970's, the unfairness of such employment barriers
produced a spread of legislation aimed at removing class limitations in
favor of an individual, case-by-case approach. Increasingly, states
which predicate the granting of a license upon good moral character have
amended their practices so that prior criminal behavior, by itself, will
not prevent the issuance of a license. Instead, states are adopting a
direct relationship test, refusing to license only in situations where
there is a clear relationship between the prior offense and the license
sought. This reform was explicitly recommended by the National Advisory
Comission on Criminal Justice Standards and Goals in 1973: " T

"Each State:should enact by 1975 legislation repealing
all mandatory provisicns depriving persons convicted of
criminal offenses of civil rights or other attributes
of citizenship. Such legislation should include: . . .
Repeal of all mandatory provisions denying persons
convicted of a criminal offense the right to engage
in any occupation or obtain any license issued by
government . . . . Statutory provisions may be

retained or enacted that: . . . Authorize a procedure
for the denial of a license or governmental

privilege to selected criminal offenders when

there is a direct relationship between the

offense committed or the characteristics of

the offender and the license or privilege

sought." (Report on Corrections, Standard

16.17, p. 597.)

The call for acdoption of a direct relationship test had been sounded
in 1967 by the President's Commission on Law Enforcement and Administration
of Justice:

"But it is of even more basic importance to reevaluate
all disabilities and disqualifications to design a. -
system more responsive to the various interests of
society as a whole, including tha interests of =
convicted persons themselves. To do this it is =~
necessary to consider each right or privilege’
individually to determine whether its forfeiture

would be appropriate as a deterrent or means of
protecting society, and if so what particular

crimes should call for forfeiture, and for
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. what period of time. Where practical, cases
. should be considered individually to determine
o whether the various applicable disabilities and -
@ . ' -disqualifications are necessary and appropriate.”

(Task Force Report: Corrections, p. 89)

- A1l change in this area has come slowly. For example, President Ford,
- in a June, 1975 statement on crime, directed the United States Civil
Service Commission to ensure that as an employer the Federal Govermnment -
did not unjustly discriminate against ex-felons. (A number of states
] have taken similar action.) 1In his message, the President recognized the .
' overwhelming importance of fair treatment of- ex-offenders and encouraged
- their hiring as both a means of. reducing crime and improving our criminal
Justice system. His forthright action was a welcome but delayed response to
the 1970 Report of the President's Task Force on Prisoner Rehabilitation
which recommended that "The United States Civil Service Commission should
devise and put into operation a plan to stimulate Federal -employment of
® - ex-offenders." (p. 10.) o co ’ :

These "enlightened" employment policies manifest a growing awareness
of the necessity of affirmative action if the ex-offender is to "make
. it" in the community. The trust implicit in employment, including such -
. “sensitive" areas as defense contract labor and corrections work, should
- ' not cease at the employee level. The individual parolee or probationer
@ who demonstrates the requisite "good moral character" and presents a
serious application should be afforded the same opportunity to receive
'SBA assistance as any other person.
The Commission on Correctional Facilities and Services encourages
the Small Business Administration to adopt a policy paralleling the.
. increasingly c2neral approach in the licensing and employmentffields;;.
® Instead of blanket, per se exclusions, loan determinations should' be based :
: upon an individual case-by-case Judgment, taking into consideratiof both
the degree of rehabilitation exhibited by the applicant, and the relation-
ship between the offense committed and the business for which he/she is
seeking support, in addition to the traditional concerns about the
inherent soundness of the business plan,

e 2. Is a two-year period on probation or parole which is.
: violation free, too long or too short a time? '

As noted in the Appendix,’ the ABA has recently. adopted a policy
which urges states to provide greater finaheial“assistance to the ex-
, offender during the irmediate post-incarceration period. This: policy
- stems from the recognition that the releasees' needs are often greatest ;
® immediately upon release, often prior to the obtainment of gainful -
employment. Apparently the SBA believes that a probationary, or
waiting period is necessary in order to gauge reincarceration
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proclivities. The Commission recommends that the postulated two-

year period be the maximum. Penologists and social science researchers
agree that most recidivist activity and parole violations which result
in reincarceration take place during the initial two-year post-
incarceration period. Two years from release should, therefore, be

a sufficient waiting period before applications from parolees and
probationers will be approved. An extended period would produce mar-
ginal benefits where the concern focuses on default due to imprisonment.

It should be noted that SBA's concern over reincarceration may
be exaggerated by an erroneous beljef that the majority of ex-offenders
recidivate. A recent study by Dr. Robert Martinson, Director for the.
Center for Knowledge in Criminal Justice Planning, rebuts this dogma.

- The study, which is still incomplete, examined over 100 recidivism

surveys. It reveals that the average rate of recidivism for these
surveys was below 30 percent. The apparent recidivism rate diminishes
with each passing month in the early post-release period. For example,

a South Carolina study presented data concerning. the interval between release .
and readmission of 1972 releasees. At the end of three years, 18.9 percent

€® the total prisoners released had recidivated. However, during the
first six-month release period, almost one quarter of the ultimate
recidivism had occurred.

SBA fieid office staff may also reduce the reincarceration/default
dangers by utilizing prediction studies. These studies identify
factors most frequently shared by recidivists. Common findings are that
older persons with fewer previous convictions are less likely to be
arrested after release. Thus, in estimating default dangers, SBA staff
may be able to make at least "educated” guesses based upon thes
empirical studies.

Affording employment and business opportunities to the ex-offznder
will also reduce reincarceration rates. Ex-offender studies demonstrate
the highest success rates are for the employed individuals. (See, €.g.,
Rober: Evans, Jr., "The Labor Market and Parole Success," Journal of
Human Resources, Spring, 1968, pp. 201-212; Daniel Glaser, The Effec-

tiveness of a Prison and Parole Svstem (Indianapolis, Bobbs-Merrill 1964).)

Evaluation of the federally-supported fidelity bonding program affirms
this assertion and supports arguments in favor of government financial.
backing of the ex-offender for empioyment purposes. The Department of
Labor provides fidelity coverage to ex-offenders who ‘fail to qualify

for regular bonding.” Under this program, the default rate (1966-74) .

is under two percent, or claims have been paid on fewer than one in
fifty bonds. ’ ‘ ‘ .

3. Should a distinction be made between felony offenses-
and misdemeanors, or between “serious” and"nonserious"
offenses? '
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The Commission opposes these distinctions on. the grounds stated
in response to Questicn 1. These distinctions, if utilized in lending
decisions, would result in determinations based upon rigid criteria, thus
ignoring the merits of individual cases. Additiorally, such tests would
overlook the relationship between a particular criminal's history and
the business purpose for which the loan application is made. Criminal
convictions should be ccnsidered only to the extent actually relevant
to fitness to participate in activities posing particular dangers to
society. For excmple, a history of felonious assaultive behavior may
be critical in evaluating a loan request involving work which would
bring the applicant in personal contact with customers in situations
where disputes might be anticipated.. It would be of less significance
where the business opportunity in question does not involve substantial

- personal contacts or where the likelihood of disagreements is small.

4. Should the definition of a serious offense relate to the
maximum penalties that could be assessed, or to the degree
of s:upervision actually involved in probation or. parole?

Again, the choice is between rigid and flexible criteria. Although
the Cormission would noet base loan determinacions upon “"seriousness™ of
the offense, given the above choices, we would focus on actual supervision
levels as affording a more flexible response. Alsc, to a limited extent,
this test may take advantage of a prior determination reached by a judge
or administrative body in a parole or probation hearing. These judgments
ideally and frequently are based upon an extensive examination into the
individual's background and the prospects for successful community.
adjustment. A loan administrator would most likely consider the same
factors in determining moral character. A maximum penalty factor also
fails to account for the cormon practice of plea bargaining. These bargains,
a2 guilty plea in exchange for a lesser charge, may result in objectively
identical behavior being prosecuted as dissimilar offenses, subjecting the-
individuals involved to different potential maximum penalties. These differ-

ences are totally unrelated to the "moral character” of the individual, again.

urlerscoring the merit of a case-by-case approach.
5. Would it be wise to include a "first offender” provision?

A “"first offender” provision would be of little value,  Due to. the
nature of our criminal justice system, there is no cuarantee that all_.
“first offenders” would have uniform criminal backgrounds. Some may be .
pure first offenders, never having had prior contact with the criminal
Justice system. OQthers may have extensive juvenile records. - Some may have
committed previous offenses, but been released without prosecution in the
exercise of prosecutorial discretion. And still others may have committed
many criminal offenses but escaped arrest for all but one, thereby producing
a deceptive criminal record. Of course, the compietely successful criminal,
thz one whn has avoided all detection, already qualifies for SBA loans.
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page six

6. Should parolees or probztioners be required to submit
recormandations from their parole or probation officers
as well as ~ther references?

Although the Commission has no ebjection to references from supervisory- -
personnel, it does recommend that these reports be weighed on the basis. 'of
the writers' personal knowledge and not his/har position. An often cited
problem in our criminal justice system is the burdensome caseload of parole
and probation officers. Ben S. Meeker, Chief Probation and Parole Qfficer =~
for the.Northern District of I11linois, recently testified before a House -
Subcommittee that:

The investigation demands have become so heavy

that the supervision and surveillance duties of cur
officers are necessarily curtailed. Officer after
officer is reporting that. he can no longer do much

more than handle major emergencies which arise ¢n

his caseload, as he is forced to devote most of his
time to investigation. (Hearing before Subcormittee

No. 3 of Committee of the Judiciary of the House of -
?e;risentatives, 92nd Cung., 2nd S, Serial No. 15, at
07. _ e

Thus, heavy caseloads and multipie responsibilities result in a low
incidence of contact, often limited to once a week by phone . Even this .
contact is superficial, freguen*ly confined to verification of address
and employment. '

This infrequent association does not lend itself to providing
the supervisor with a sound foundation upon which to make pertinent
evaluative judgments, i.e.,does- the parolee or probationer have business
acumen, management experience or other business skiils. Thus, in most
cases, these individuals should narrow their referances to opinions on
the readjustment of the ex-offender to date. As vart of the post-
loan monitoring function, the SBA officer may wish to maintain contact
with the parole nr probation officer. :

7. ‘Would it be advisable to have all eligibility
determinations concerning probationers and parolees
handled by one central authority to insure wniformity
of action, or should such determinations be delegated
to field offices in the various states?

The Commission recommends that loan applications submitted by -
parolees and probationers be determined and administered. dccording to
routine procedures. Because we favor determinaticns on an individual
basis, with prior record . factor but not determinative of the issue of
moral character, decisions may be left to the discretion of field officers.

e A it
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Since there will be an initfal timidity towards extending Toans to the
ex-offender, these regional representatives may wish to assuage their
anxieties by careful monitoring of loan usage and repayment. Uniformity
in this context is not a necessity, as ‘the needs of.the ex-offender

may vary according to the availability of resources in each community.

The responses to each of- the above questions advocate a case-
by-case approach to loan determinations. This method should not create

;. additional burdens upon SBA personnel. Although there are thousands
- of-.parolees and probationers, they are disproportionately -under 25

years of age, lackini a high school education, and deficient in employment
skills and experiences. As a result, an ex-offender's initial employment
is usually limited to entry-level jobs. It is.the “exceptional” parolee
or probationer who will have the requisite education and experience to
merit serious consideration for a loan in order to originate or continue

a business enterprise. It is this same individual who, 2ccording to-
experience, is least likely to commit further crimes, and thereby least

]ike]y to default due to reincarceration.

We hope these ccmments will assist the Small Business Administration:
in formulating new policies to better discharge its responsibilities
to alt citizens. If further information would be useful, the Commission:
would be pleased to attempt to provide it. '

Sini:;;;:;V¢¢7Zég;iié%§éz?§§;;

obert B. McKay
Chairman

RBM:df

i A i S T A AR T P A L At s S 3 R e ek e e A R et gt et oot e

T e e 3 U S . I

e
%

3
v

PR






v | e o
A ] : 29101
U rules andrequiations -

This section of the FEDERAL REGISTER containg reguiciory documonts having genoral appicability. end kgal effoct most of which ore koyed 0 and
’ '\ codified in he Code of Federal Reguiations, which is pubkishod wndar 50 tiflos purtvont to 44 U.S.C. 1510, S :

CwT V- . The Coda of Federal Rogulations is sold by the Superintendent of Documents. Prices of new books are lim;d in the fint FEDERAL REGISTER issva of each
] moan. B . '
® _
b ' 0-021 . . It is further found that it is tmprac. Publishad a notice L. *he Promat Rrs-
Lot (341 ] ticable and contrary to the publirt,: in- ISTER (41 FR 54002) which stated that
e Titla 7—Agriculture terest ‘to give preliminary notice, It Was considering a change in loan

. engage In public rulemaking, and post- Ppolicy which would permit loan eligi-
y CHAPTER IX--AGRICULTURAL MAR- pone the effective date untl) 30 days bUity for parolees and probationers
. KETING SERVICE (MARKFTING &fter publication in the Peoerar Rre- Who had satisfactorily completed 2

15TER (5 U.S.C. 553), because of {nsuffi- years without further violation. ard

o AGREEMENTS AND  ORDERS; eione tyme between the date when in- Who could meet other conditions. Sub-
' FRUITS, VEGETABLES, NUTS), DE- formation -became availsble upon 8equent Lo such publication, EBA re-
PARTMENT OF AGRICULTURE which this requlation iz based and the ¢eived letters of comment, many of

i effective date necessary to effectuste Which were favorable to guch a

" [Valencis Orange Reg. 506) the declared policy of the act. Inter- change, and many of wiich were unfa-

ested persons were given an opportuni- vorable. The Agency has studied these -
" PART ©03—VALENCIA ORANGES ty to submit information and views on' COmments over a considerable period -

) the regulation at an open meeting. It -and reached the cobclusion that the
GROWN IN ARIZONA AND DESIG- is necessary to effectuate the declared present policy, heretofore not pub-

\ !
MATED PART OF CALIFORNIA lished {n the Feprrat Rxcisrzr but

1 purposes of the act to make these reg- . wut

® . ction of Handlin ulatory provisions effective as speci- ODly in the internal standard ope-it-
ST Uit 78 - fied, and handlers have been apprised N8 procedures used.by losn officers

N AGENCY: _ Agricultural  Marketing ©0f such provisions and the effective aDd Others, should not be changed.
N Bervice, USDA. time. ) Chief among the reasons for this deci-

X j ) gion I3 the Agency's belief that SBA

ACTION: Final rule. §908.896 Valencia Orange Regulation 596. ohould not be involved ln rensabilits-

SUMMARY: This regulation estab- Order. (3) The quantities of Valéncla 0D Drocesses, that a finding of good .
lishes the thlly of fresh California- - oranges grown anArizonn and Califor- charocter is essential W any ‘credit -
Arizons Valencia orangss that may be pia which may be hsndled during the atsaction, and that the risk of ab-
shipped to market during the perisd period July 7, 1878, through July 13, E20tee management in the event of

' July 7-13, 1978. Such action is needed 1978 are estahlish . reincarceration i5 too great for the
. 7. to provide for order!y marketing of (1) District 1: 22?&%& Agercy's responsihility to protect the
, iresh Valencia oranges. for this period .- (3) District 2: 330,000 caricns and - t8Xpayers funds  Accordingly, the
: e . due to the marketing situation con- (3) District 3: Unlimiter ’ present policy remalins tn effect.
{ronting the orange tndustry. (b) As used {n this section, “han- POR FURTHER -INPORMATION
EFFECTIVE DATE: July 7, 1878, dt:r]‘l'c“i E:DL‘;“E‘ 48 "PLBMC‘ &1. “Dis CONTACT:
T FOR FURTHER INFORMATION eflned ih the mon, iean the same oo 1o Cherry. Special Projects Di-
F CONTACT: . 45 deflned In the marketing orclier. vision, Office of Pinancing, Small
e \ ' Charles R. Brader, 202-447-8393." Seen. 1-19. 48 Brat. 31, as amended; 7US.C. ?“"”{“*‘ Awnggnb c";& A é‘
LR SUPPLEMENTARY INFORMATION:  pytea July 3, 1978, telephone 202-653-6696. - )
. | Findings. Pursusnt to tue marketing .
) agreement, as amended. and order No. CHARLES R. BrapEm, Pursuant to the authority contained
. §08, as amended (7 CFR Part 908), reg- Deputy Director, Frust end i section 4(d) and reorganization plan
ulating the handling of Valencia or- Vegetable Division, Agricul. NO. 4 of 1965 (30 FR 8353) and section
fanges grown 'n Arizona and designated tural Marketing Service. S(bX6) of the Bmall Business Act. 15

art of California, effective under the . . U.8.C. §833(d) and 634(b), Part 120 of .
ixﬂcmzum Marketing Agreement {FR Doc. 78-18888 filed 7-5-78; 11:45 am) Title 13, Code of Federal Regulations,

o Act of 1937, as amended (7 U.S.C. 601~ 15 emended by fnserting a subpara.
® €74), and udon the basis of the recom- (8925-C1] gaph (11) tn §120.2(d) to read as fol-
: mendations and information submit- e 13 Business Ald and Assistance  1°7F

. ted by the Valencia Orange Adminis-
T trative Committee, established under 1202 Business locns and roarantees.

oo .this marketing order, and upon other CHAPTER I—SMALL BUSINESS -
g?m;lon. it {8 found that the Umi- . ADMINISTRATION o ° o ¢« = -
tion of handling of Valencia oranges, L
85 hereafter provided. will tend taber. fRev. 8, Amdt. 17) - (d)mégummee will not be

fectuate the declared policy of the act. * PART 120—BUSINESS LOAN roucy

N

The committee met on July 3, 1878,

. : to consider supply and market condi. e g s e LS e e
® tions and other factors affecting the L®OMt 1o Parolees and Probationers (11) If & proprietar, partner; officer,

® ) beed for regulation arid recommended AGENCY: 8mall Business Adininistra-. or director of theé applicant is cur-
, . & quantity of Valencta oranges deemed tior. . - rently incarcersted, on parole or pro-
T - odvisable to be handled during the . ‘ o ) 3

bation following conviction of a serts .

Epecified week. The committee reports ACTION: Plslrule. . ‘ " ous offense, or when probation or"
the demand for Valencia oranges con- EUMMARY: On December 10, 1976, parvle is lifted solely becaure {t is an
tinues to be seasonally slow. the Emall Business ‘Administration fmpediment to ebtaining a loan. )
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AMERICAN BAR ASSOCIATION

L ] . ,

- ADEQUATE TRANSITIONAL FINANCIAL ASSISTANCE

- ‘ FOR RELEASED PRISONERS -
— \/
o

S The American Bar Association urges Congress and all states to
L facilitate the reintagration into the free community of prisoners being
L ' released after substantial periods of confinement by amending existing
: ' law and practice regarding "gate money," the dominant form of transitional
® financial assistance, to provide: '

a. Adequate means, in cash paid periodically, or in services,
..to secure necessary food, lodging, and clothing for a
minimum of one month following release, and

. b. Access to lecan funds so that releasees can secure tools,

o uniforms, and other materials necessary for their gainful

- emplqymert. '

L 4 * ‘ . . v

’ " Approved by the American Bar Association's House of Delegates, August 10, 1976
o
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Oraft: Prelim mary Report J81i
_;_Q.....f__"' County and Local Jail Inmates

o ' Attached are two tables concerning jail inmates. The first table

o’ compares this population with its counterpart state prison populace. .

o For the most part, these two groups are indistinguishable. B8cth are

_— - predominantly male, young, poor and underecucated. Tne chief difference
stems from the primary distinction between jazils and state pmsons. The

¢ latter holds only those individuals already sentenced and servmg a prison
term typically in excess of one vear. The LEAA 1974 survey of state inmates

revealed that only two percent ¢f this group received a sentence under one

year. Seventy-chree percent nad maximum sentence lengths of five years and

e up. Most jails contain inmates sentenced to less thzn one year. lhey also
o hold individuals who, unable to meet or qualify for bail, are cwavtmg some
® step in the adjudicatory process. According to the 1972 survey of jail

inmates, only 43 perccn; of those incarcerated in jails were actually

serving a sentence; 35 percent were awaiting trial and the remainder

were in some 0Lhe" stage of adjudication. Consecuen..'!y, when compared

to the state prisons, jail populations are transitory.

_ The second table surmarizes the 16 responses received to date from a
o questicnraire sent out to fifty-{ive county and local jails nationwide.
: As for these 16 facilities, the following generalities may te made:

~_‘\-—~ . 1. The majority of jail inmates are either awaiting some
oy ‘ _stage of adjudication or serving a sentince.of under one
' \ i _year.
./ . 2. The average length of incarceration for sentenced irmates
N _ : is usually under six months.
ot ) . -
,’ 3. Most jails do not provide gate money. ‘Where it is furnished,
./.’_ it is meager, amounting to only a few dollars.
"' ’ 4. Most jail inmates at release have an estimated net wort!
v . of undar a few hundred dollars. :

S 5. Most jails do not srovide paying jobs for their inmates
' while incarcerated.

_ 6. Transportation -and/or clothing at release is seldcm provided.
@ When transportation is availatie, ¥t is usually to the down-
town area or nearest bus depow.

7. Cash accounts are maintained in about cne-half of the Jails
. reporting. Monies cdenositad ther2in ccme from pockaet cash
— : ‘ when first incarcarated and gifis frem friends end family.
e 8. Those whe particigztsd in a work relezse program tend to
e _ , . have larger account balances on releasc than others
8. The mcst coemmen ¢fTanses for which Jaii inmates are incarceratad
are burglery, rottcry, cdrugs, w2z-ns wicietion, intoxica“icn,
D traffic. offenses, zssault, receivig stoien property, disordériy
‘ - and prestitution,
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A few jails also provided post-release emp]oymént statistics. The

" unemployment rates at the time of release are as follows:

75% Ada County Jail, Base, Idaho

25% Sedgwick County Jail, Wichita, Kansas

50% Milwaukee County Jail

20% Middlesex County Jail, Billerica, Massachusetts

These figures closely parallel the unemployment experience suffered by
releases from state institutions. .

From the aforementioned findings, it is apparent that many jail
releasees are in the same acute financial strait as other releasees. Whether

"~ or not to include them in an income maintenance program depends upon a

multiple of factors, with length of incarceration playing a paramount role.
Especially for those serving at least a few months, there is little reason
to discriminate against them solely on the type of institution in which
they are confined. '
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® » COMPARISON OF CAIL AND STATE PRISON

INMATE CHARACTERISTICS™

Characteristic ’ Jail State Prison
, Sex : :
® _ male o 95% 97% , . !
female - "5 3
Race - : -
white . 56 51
black ) . 42 47
L other , 2 o 2
o
kEducational Attainment :
- elementary only (0-8) .23 26
some secondary (9-11) 43 35
completed secondary (12) 24 . 25
college (more than 12) 10 - 9
o Marital Status _
< . never married 50 . . 48
separated, divorced ‘ -
or widowed 26 28
married 24 - 24
® Prearrest Annual Income ‘
o less than $2000 44 24
$10 or more _ 6 : 14
® Statistics Tor this table derive frem two LEAA surveys; Survey of Inmates
of Local Jails 1972, Advance Reoort and Survey of Inmates of State Corvectional
Facilities 1374, Advanc2 Report. As such, the jeil statistics cover inmates
“incarcerated in mid-15/Z wnile the state prison informaticn was collected in
January, 1974.
®
o
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(Wichita)
(185)
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COUNTY AND LOCAL JALLS, MAY, 1976 :
Average Length
Incarceration
Sentenced for Sentenced Jail Employment Savings or Cash et Worth at
Facility (pupulation) Inmnd tes Inmates Gate Maney Clothing Transportation Percent Hage . Accounts {average) Re)ease
. an3
San Diego City Jail 321 18 days no! yes? yes 14 $.50/day yes ($20) $500
(1076) )
Denver County Jail 1684 154 days ol yes? yes 65 4.13/hour yes ($101/work
(L49) x releasees
. $22 others)
Bade County (Florida} served S nonths no o none . no less than $50
I've eyl betention or nore §5; tess :
Center (H99) than 5 months 336
Hatuwe (Hawaii) 354 no no no none yes less than $100
orrectionl Facility - ‘
(135)
Lake County Jaid 20 90 days no! no no none - no less than 3§50
{Croun Paint, lIndiana)
(190)
Martan County Jail n 15 days no' no . no none yes less than $50
(Indianapolis)
{600) ‘
i 7
Ady County Jatl 28 4 days no' yes8 no none yes less than $50
Buise, ldaho)
65)
\ 9
Linn County Jail 18 30-90 days no no no . none yes
{Cedar Rapids, lowa) . - :
(41) .
Sedgwick County Jail IOU4 6 months no‘ no no 20 . no . less than $5(0
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iveraye Length

Incarceration ' . o
Sentenced for Sentenced : Jatl Employment  Savings or Cash Ne . .orth at
tacility (population) Inma tes Lomates Gate Mouey  Clothing  Transportation Percent Wage  Accounts (average) Release
 Middlesex County Jail 2804 6-12 months yes ,yesz yes 45 $2/dayw “yes ($200-$300° less than ssd'
(Last Cambridge, Mass.) . mak. $4 . $3/day work releasees; ) i
(2801) $20 others) : |
. Macout County Jail : no no no none no less than $300
(Mount Clewons, Mich.)
{(217)
Clark County Jail 44 10 days no yes2 no none [ less than $10
(Las Vegas) .
{486)
Hilvsborouyh County 73 4 months no no . yes none no
fouse of Correction . ’
{Coflfstoun, N.H.)
(73}
Bergen County Jail x 6 months " no no . .no 30 $.50/day no . less than 320
(Hackensack, N.J.) .
{2v2) .
N.Y.C. Correctional 08 5.5 months misdemeants $1; yes ' yes . $.15-8.25 yes : less than $50 _
Institution for Men « felons $5, per hour
{1191 wdult)
(512 juvenile)
- Milwaukee County Jail 226 . 60 days no! no'? no none yes
© {Wiiconsin)
(526)

<89







1/ These facilities report that no other chnty or city jail gives gate money.
g/.lfhusc factlitivs provide clothing at reledase only when an irmate is in need.
3y in tash, the dnount would be Tess than $50.

4/ The Deaver, Halawa, Sedgwick, Middlesex and Bergen jails held inmates serving sentences over one year. These inmates are included in the

count shuwn on-the table, and number 15, 10, 149, 104, and | respectively. The total number of fnmates serving a sentence at the Bergen
County Juil was unclear frow the response received, Those serving over one year at Sedgwick County Jail are awaiting transfer to a state

: Cor feders) aistitution,

5/ A1 jobs ace on work release.

6/ Flor. Stat. Ann. B 951.04.

e Ehk

1/ Sume iﬁuulcs do earn uwnéy on a work rglease program, :

u/ Clolh\ng provided only 10 an cimergency sttuation,

Q/f Suvings uccoﬁnls'arc wa intained for.work releasees only. . )
A 1w/ Appruxnuulul} OOIlnnuics carn $200/dey wufking instde the Jatl. Another 62 are on work release and average $2.50-$3.00 per hour,
i* oy 'work_rulcase»purticipants have & higher net worth, approaching $250. ) ‘
A 12/ On rare occassions clothing and/or transportation s provided.
4 . <
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MEMORANDUM

TO: Distribution List

FROM: Robert Horowitz)élz/

SUBJECT: Legality of Excluding Certain Persons as Gate Money Recipients
- DATE: March 3, 1977

In light of Madansky's and. my previous conclusions that the inclusion
of all-releasees from confinement ir a permanent income maintenance program
would be financially prohibitive, criteria must be devised that will
distinguish among releasees for assistance purposes. -In specifying these
criteria and their application, draftsmen will have to take care to avoid
-such constitutional infirmities es denial of the equal protection of the
laws and denial of due process. Confident that the latter evil can easily
be avoided, this memorandum addresses the equal protection issue.

Before considering the prospects of a future program of economic ,
assistance, a look at current practices will be instructive. ‘Today, gate
money is generally not dispersed to three groups: :

-releasees excluded due to an official’s discretion,

-releasees who participate in a work-release program, and/or
who have a specified amount in their institutional savings
account,

-jail releasees.

I shall discuss individually the legality of excluding each cf the above
groups in the order that they appear. ' ‘ ’

Our gate money survey revealed that approximately half of the states
and the federal government grant corrections officials discretion in .dispe: sing
the stipends (Back cn the Street, at 10). In general, both statutes and regulations
provide that this discretion is to be exercised with a view towards the releasees'
needs. When dealing with discretionary authority granted government officials”
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March 3, 1977
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Page two ' 8 e
courts are reluctant to impose their own judgment. As long as the enabling
Tegislation is unambiguous and does not foster impermissible discrimination,
the officials' actions will be sanctioned, unless they act in an arbitrary
‘or.capricious manner. For example, in one case. - priscner sued the government
i based upon the Federal Prison Industries Act. 7 .- zase involved numerous
‘. ‘ contentions, but the court's ultimate holding ~:: :3at the statute in
question afforded the Attorney General and his - - entatives substantial
leeway in deciding who should be engaged in the  :-.dustries, and that
o ~ absent a showing of arbitrariness or capriciousness, their actions were
. , legal. In this case, no equal protection claim was raised. Mercer v.

“United States Med. Center for Fed. Pris., 312 F. Supp. 1077 (W.D.Ma1570).1/ -
e The second exclusion is based upon the assumption that work release
. ) participants, through wages earned, have managed to accumulate sufficient
: savings, thereby reducing their need for financial aid. (Or, in juris-
dictions which supplement savings, a determination is made that the
individual in fact has saved a specified amount.) A state supreme court
has recently examined the legality of this policy. Thomale v. Schoen,
. 244 N.W. 2d 51 (S.C. Minn. 1976), a copy of which is attached. In this
® case, a former prisoner attacked the provision whéreby an inmate's
account is suppiemented to $100 at release: The court adopted the
traditional, more lenient test for determining whether there was a violation
of equal protection. Under this test, a statutory classification will not
be set aside if any set of facts may reasonably be conceived to justify it.2/

1/ A similar result was obtained in another case where equal protection was’
; the issue. In Ham v. State of North Carolina, 471 F.2d 406 (4th Cir. 1973), -
’ the petitioner compTained of the difierent gain time alloted for farm labor and
kitchen work. The Court held this was a matter of prison administration which’
was to be disturbed by the courts only if effectuated in a clearly arbitrary
or capricious manner. . '

o 2/ The Supreme Court has established a number of tests on which to judge equal
PN ' protection arguments. The right which is at stake will determine which test is
: applicable. If it is a fundamental right (voting, travel, procreation), the
courts will subject the challenged statute to a test of "strict scrutiny". The
state must show a “compelling" reason for. the classification; that the classification
purports to protect legitimate state interests; and that the statute is drawn.
narrowly enough to meet the test of necessity. Shapiro v, Thompson. 394 U.S. 618.
(1969). Where a fundamental right is not at stake, the appropriate test is ‘less
e _ burdensome on the state. In such situations, the state need only demonstrate a
- : "rational” connection between the petuliar legislative classification and the
state interest it seeks to protect. McGowan'v. Maryland, 366 U.S. 420 (1961),
A third test does not look to the right at stake but the nature of the class. .
In a few instances, the Court has held that where a class is discriminated.against .~ . °
on the basis of certain suspect criteria, the state musti show a compelling state _
interest. Only a few classes fall under this category, i.e. sex, race, and it
® - would only aprly to releasees in very obvious situations, such as if only male
. {Flfa%ees(#ere)e?titled to gate money. See, e.g. McLaughlin v. Florida, 379
.S. 184 (1964) «(Discrimination on th: basis of race.) Although jail i s ar
g;;zgri1y mjsqem$anant gffe“ders,-th&~SuDreme:C0urt hgs held tgagi;ﬂa;;?F?ﬁzkfgxil.f
on criminal record is not 2 suspect classifi fon. - 14 € :
Erickson, 393 U.S. 385, 392 (1969). ssification. See, e.g., Hunter v. .
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In the instant case, the Court discerned a justifiable state interest--

. the conservation of funds so that larger individual payments could be made
" by wi;hholding assistance to those already possessing some money at release.

The third exclusion concerns jail releasees. To date,. there. is no
recorded court case which challenged this exclusion. Most."jail"™ cases

- have centered upon conditions, namely censorship of communications; ' S

inadequate heating, ventilation, bathing and toilet faciVities; no medical .
care, etc. These cases typically are brought under the Civil Rights Act : 3
of 1871, 42 U.S5.C. 81983, and allege deprivation of constitutional rights :
under color of state taw. When equ]'protection issues are raised, they

typically involve unequal treatment of inmates in the same.facility. See,’

e.g., Jackson v. Godwin, 400 F.2d 529 (5th Cir. 1968) in which ‘the court "

held it @ deprivation or equal protection when Black inmates could not
rece1ve "Black" Titerature while wh1te 1nmates recewved "white" pub11cat1ons.

- One case-does, however, offer. 1ns1ghb intc_how the Supreme Court
m1ght react to a gate money challenge based upon equal protection arguments.
In McGinnis v. Royster, 410 U.S. 263 (1973}, the Court examined the New York
statute [New York Correction Law §230(3)7 which denied state prisoners “good
time" credit for their presentence incarceration in county jails. The
appellee inmates claimed that this deprived tham of -equal -protection of the

. laws because such cradit was extended to. state pr1soners who were re1eased

on bail prior to sertencing.

In assessing the statute's ccnstitutiowa]ity;'the Court, as in the
Thomale case, recognized the state's right to make certain classifications
if there is some rational basis to sustain them. The Court upheld the
statutory scheme by citing the state's pecsition that the differences
between jail and prison facilities made this classification necessary.

The jail is viewed merely as a detéention center while prisons both detain

and offer rehabilitation programs. Since good time credit under the New
York scheme is dependent upon conduct and performance of duties assigned,
jail inmates cannot receive credit because no evaluation is made of the
individual inmate by a state official.

At stake in McGinnis was the individual's 11berty, as good time credit
could reduce the minimum seintence. The Court, however, did not view this
liberty as a fundamental right, and therefore the str1ngent test which
would have placed the disputed statute under the Court's strict scrutiny

was not applied. Instead, the more lenient test, i.e. is there a rational

basis for the distinction, was used. In an income ma1g;enance challenge
one may anticipate that the same standard would apply.2/ Thus, the gravamen

3/ Axilbund comment: One cou1d stand McGinnis on its head and perhaps

veach a different conclusion regarding a detainee's claim for financial
assistance. If it can be accepted that the state owes something to every
person removed from the free community to facilitate his return, the -
rehabilitative [sic] orograms of state institutions may be seen-as '~ “3",“
satisfying that obligaticn, and gate money is a supplemental benefit. The
denial of programs and money to released detainees put them at a substantial,
perhaps challengable, disadvantage. )
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‘of any challenge {is whether the denial of assistance to a ciass_is.béseq :
_upon a,ratignal;pqsis. : : o L

The test under McGinnis, "whether the challenged distinction rationally 7"71

furthers some ligitimate, articulated state purpose", would apply to most

equal protection suits involving prisoners. For example, in Amado V. -
Superintendent, Massachusetts Correctional Institution at Walpole, 314"
N.E. 2d 432 (Mass. Sup. Jud. Ct. 1974}, a statute that cenied gocd time
credit to offenders convicted of sex crime= was challengad. The state

" argued that this classification was basec¢ upon the legislatures interest . e
ir controlling the release date of the offenders; and was merely-a-permissible - - -woofin oo

sanction. The petitioner argued that the classification was impermissible as
good conduct credit was meant to induce good behavior by inmates, regardless
nf the nature of the offerse. In siding with the state, the Court stated
that a statute may serve more than one legislative purpo:2, and tnat a

statutory classificztion will be upheld if it is rationaily related to any '

such purpose, or-if"some-legitimate"stz}e interest is .advanced.. Dandridge.
v. Williams, 397 'U.S. 471, 386 (ve70):2/- - oo : —

' Based upon’the above cases, two points mus: be considered in distin-
guishing among releasees for the purpose of income assistance. First, in

excluding a ciass of releaszes from this aid (e.g.- jail releasees), the

.state must.show a rationai basis for this classification which serves a

state purpose.. Second, even within a class of releasees entitled to aid,

an official may make distinctions as long as he does not act in an-arbitrary
‘or capricious manner. At this time, there are five potential criteria which
may ultimately be used to determine income assistance eligibility:

need, - o
Tength of incarceration,
nature of correctional institution,
participation in work or rehabilitation programs while
incarcerated, ' ’ ' :
offense classification (felon v. misdemeanant).

(3] & wny -
. . s &

A1l of the above are related, since more prison inmates are felons, .
participate in some program, serve longer sentences and have a more sub-
stantial need (ascuming more time away from ccmmunity contributes to
greater estrangement and -therefore greater need) than jail inmates.

57. Which equal protection test is selected by the c¢ourt is the mest
critical decision in these cases, as courts very seldsm strike down a
ctatute based upon the rational purpose test. :

wli et e e
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: ;y”ﬁ,fﬂNeed;tas:a_rﬁtiQQil_basﬁs»foraﬂistinguisg}“g-§m0n9 9até,mDHEYffeﬁipientSQ,ﬁ-¢’»-A; : .
‘has already best: upreld in the Thomale case.2 Sinre we may:correlate length: i~ .- o= .

“of incarceration with n.2d, i.ev the longer-one is removed from thé community, -

the greater are his needs on return,.time should be a justifiable basis.

Distinctions based cn’ type of institution from which one is -released should -
- also-be upheld along ‘the Vines stated in McGinnis. Prisons both detain and - . . 1
-“‘rehabilitate, while jails only-detain. As part of the prison's:rehabilitation - - -= -

_function, economic did may be given to inmates released from these institutions. -

) AcfuaT'ﬁérticipation-in”an'instftutional'program'mayrbe:justified’onga~. LT
reward basis. Post-release aid may be viewed as a payment for or incentive to
participate in these programs. Incentive has been upheld as a rational

criteria in one federzi court. A Kew York statute afforded greater gocd
ime credit to felon %han misdeme nant inmates. . In upholding this statute, . .
-7 the-Court cited both the difference in-programs at-prisons and jails,. e
2 .and -:he rieed for- greater incentive in cases of felons serving longer prison. . ' ~ =~ .o . "o1.n o0
.. sentences.  Jeffrey v.-Malcom, 353 F. Supp. 395 (S.D.N.Y. 1973). - ST

'The'fe1onfmisdémeéhaht'criteria could be supported on the batis of any
of the above grounds, necd, length of incarceration, participation in
programs and incentive.

_ " In summary, we may utilize a number of criteria in-order to reduce the
releasee population to which we provide economic aid. The password for
assuring the constitutionaiity of the program is “"rational” basis. As
Jong as the state has a rational basis for itr classifications, equal
protection challenges raised by an excluded relezsee should be defeated

57 Subsequent to the dra’fing of‘this memorandum, the Sd .
_/ : . thiel s preme Court
decided Goidfarb v. U.S. on March 2, 1977. In that case it held that the

- application of a EépgndEhcy test, under the Social Security Act, to determine
the eligibility of widower< for pensicns, where no showing of depandency
:gzlgg?g;;gg Offw;:?wsﬁ 7& . viclation o1 the Equal Protection Clause. The

lity o is holding to the question being exam: e Wi

analyzed in a si'pplemental memorandum. 9 examined here will be 
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MEMORANDUM

T0: Distribution List
FROM: Robert Horowitz/ﬁézi<i/
SUBJECT: Legality of Excluding Certain Persons as Gate Money Recipients-II

DATE: = March 17, 1977

In the March 3 memorandum covering the same subject, footnote §5°
-referred to a Supreme Court case, decided on the prior day, which I
suggested might have some bearing upon this matter. I have since
obtained a copy of Califano v. Goldfarb, 45 Law Week 4237, March 2, 1977.
Although this case does not alter the outcome of the initial memorandum,
it does provide a new focus for a constitutional inquiry.

The March 3 memorandum examined the equal protection issue from the
viewpoint oi differential treatment towards prisoners {or ex-offenders).
There is an additional perspective from which gate money classifications
may be tested. Rather than laboring over the actuai classification,

a look at the nature of the program in question, i.e. financial assistance
to releasees, will assist in predicting the apprcach a court might take
when judging its legality. Gate money is essentially a social welfare
program. The recipients receive funds from the public treasury from
which they have neither a vested or accrued property interest. It

is the government payment of cash and/or goods and services, for which
no services or payments are made in return. The Supreme Court has
considered numerous cases in which the constitutionality of a
classification involving a social welfare program has been questioned.
In these situations, the Court has adopted a more lenient approach
than in ar:as where vested rights are at stake.

The judicial philosophy towards the assessment of social welfare
programs was stated in Flemming v. Nestor, 363 U.S. 603, 611 (1960).
In this case, the petitioner challenged the statute which denied
old age benefits to an alien who, subsequent to.achieving a sufficient
work history, was deported. The Court stated that:

Particularly when we deal with a witihholding of
a noncontractual benefit under a social welfare
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program [Social Security], we must recognize that
the Due Process Clausel/ can 5e thought to impose a
bar only if the statute manifests a patently
arbitrary classification, utterly lacking in
rational justification.

Expanaing upon this, the Court accepted the goverrment's position that
Congress has wide latitude to create classifications that allocate
noncontractual benefits under a social welfare program. - Judicial
deference is extended to Congress in social security classifications.
Although still subject to 5th Amendment restrictions, a classification
will be set aside only where it is clearly arbitrary and without a
rational basis. Since this decision, the Court has often reiterated
this standard for social welfare prograns. See, e.q., Weinberger v,
Salfi, 422 U.S. 749, 776-77 (1975); Richardson v. Belcher, 404 U.S.
78, 81, 84 (1671); Dandridge v. Williams, 397 U.S. 471, 485-86 (1970).

The Califano case represents the most common situation where, inspite
of the above stated deference given to legislators, courts have found
the classification scheme in question to be patently arbitrary and void
of rational Justification. This .case involved a classification based
upon gender. Under the Federal 01d Age Survivors,andADisability Laws
[424 U.s.cC. §§401-431], survivor benefits, based upon the earnings of the
deceased husband, are automatically payable to the widow. Conversely,
a widower, in order to receive benefits predicated upon his deceased
wife's earnings, must demonstrate that his wife provided at leact 1/2
of his support. The Court struck down this scheme, declaring that
the gender based distinction violated the Due Process Clause of the
Sth Amendment. The classification resulted in female workers paying
social security taxes and receiving less protection for spouses than
similar efforts by men produced. The government could not articulate
support of this distinction, except for grounds which were "archaic and
overboard", relying upon generalizations such as "assumptions as to
dependency” which are more consistent with .the "role-typing sueiety
has long imposed. " : .

1/ The original memorandum concerned equal pratection issues. "[WJhile

the Fifth Amendment contains no equal protection clause, it does forbid
discrimination that is 'so unjustifiable as to be violative of due process'."
Shneider v. Rusk, 377 U.S. 163, 168 (1964); Weinberger v. Wiesenfeld 420

U.S. 636 {1975). The Courts approach to Fifth Amendment equal protection
claims has always been precisely the same as to equal protection claims

under the Fourteenth Amendment. Thus, whether we speak in terms of due

process or equal protection, the outcome should be the same.
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This case was cne. in a series which declared classification schemes,.
even where a noncontractual right was involved, unconstitutional because

"they were gender based. See, Weinberger v. Wisenfeld 420 U.S. 636 (1975);

Frontiero v. Richardson 417 U.S. 677 (1973).” The Court has declared that
such distinctions are premised on overbroad generalizations that could
not be tolerated under the Constitution.

In the case of gate money distribution, sex will not be a distinguish-
ing trait. Most likely, eligibility will hinge upon either length of
incarceration or nature of institution from which one is released. The
rational grounds for these distinctions have been reviewed in the March 3
memorandum, and in 1ight of the courts'expressed deference to legislative
opinion in social welfare programs, such classification should withstand
constitutional challenges. -

The case of Weirberger v. Salfi 422 U.S. 749 (1975) is of pafticu1ay

.interest to our prcgram, as it concerns the withholding of social security

benefits based upon a time demarcation. In this case, a wife and her

child were denied benefits because, under law, they failed to meet the -
duration-of-relationship requirement. Under this test, “widow" and "child" =
are excluded if the surviving wife and stepchild had their respective . :
relationships to a deceased wage earner for less than nine-months prior to

his death. The Court held the nine-month duration-of-relationship require-
ments to be constitutional upon the following grounds:

a) it is a statutory classification in the area of social welfare which
is rationally based and free from invidious discrimination;

b) it is a noncontractual claim to funds from the public treasury that
enjoys no constitutionally protected status (except there may not
be invidious discrimination among such claimants);

c) the duration-of-relationship test meets the constitutional
standard that Congress, it concern having been reasonably
aroused by the possibility of abuse (the use of sham marriages..
to secure social security benefits--which.it legitimately =~
desired to avoid)scould rationally have concluded that a
particular limitation or qualification would protect against
its occurrence, that the expense and other difficulties of
individual determinations justified the inherent imprecision of -

an objective, easily administered standard; -

d) neither the fact that the rule excludes some wives who married
with no anticipation of shortly becoming widows nor the fact _
that the reguiremént does not filter out every such claimant, if -
a wage earner lives longer than anticipated or has an illiness
that can be recognized as terminal more than nine months prior ,
to death, necessarily renders the statutory scheme unconstitutional.
While it is possible to debate the wisdom of excluding Tegitimate '
claimants in order to discourage sham-relationships, and
of relying on a rule that may not exclude some obviously
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sham arrangements, Congress could rationally chose to adopt
such a course.

If gate money entitlement is based upon a time requirement (e.q.
must have been an inmate for at least one year}, the courts should
uphold this standard on similar grounds. In this situation, points
a and b enumerated above are equally applicable. At issue is a social
welfare which does not involve an invidious discrimination. The raticnale
behind points ¢ and d also apply. Congress, in estabiishing a duraticn-
of-imprisonment test, protects many concerns, including the possibility
of abuse. There are numerous petty offenses, such as tampering and
disorderly conduct, that will frequently result in jail sen%ances of
a few days. This relatively inconsequential sanction might encourage
an individual to commit a petty offense in order to receive relzase
benefits, i.e. a short cut to unenployment insurance. Although this
may in fact exclude some jail releasees not so motivated, Congress
‘could rationally choose to adopt such a course. Abuse, of course, is
not the sole rationale upon which legislators may make this distinction.
The needs of ex-offenders incarcerated for long periods of time: are
arguably greater than the needs of the short term inmate at release. The
lesson to be learned from these social security cases is this--as long
as their is not an invidious discrimination (usually based upon gender),
any viable rationale.for a classitfication scheme in a social welfare
program will be affirmed by the courts.

Distribution List:

Rosen
Grisby
Lenihan
Rossi
Berk
Axilbund






e

L A
L
o
. . . IIKII
N Estimated Release Stipend Amounts Based Upon :
Unemployment Compensation Figures .
L

B The accompanying chart estimates what total release gratuity figures for
1974 would have been if the states had utilized gate money programs that
parralleled their unemployment compensation systems.

The table identifies three release stipend totals. Each figure is

- based upon the weekly unemployment benefit amounts in its state using .
® , the minimum, maximum and average levels. In each instance, the.totals
are predicated upon an assumption that every state inmate released to the
street in 1974 would have received these benefits for a 13 week period.
The 13 week duration was arbitrarily selected. If another stipend period S
B is chosen, the total expenditures may be ascertained by multiplying the weekly

: benefit level, by the number of weeks desired, by the number of releasees.

L It should be stressed that these figures represent maximum sums for

. ' each total. In computing these figures every releasee was counted as-
- rentitled to the full state gratuity. In reality however, not all releasees
. would receive this aid. Some, with significant savings, family support

o or employment, will have no need of public assistance. Others, prior to

P the expiration of the 13 week pericd, will become gainfully employed and

i terminated from the stipend program without having exnausted their benefits.

o . . Finally, from a practical viewpoint, it is improbable that any state
legislature would grant weekly release stipends tc the ex-offender at a
rate approaching the state's imaximum weekly unemployment benefit level.
The maximum totals therefore, are in the stratosphere, setting an unrealis-
ticly high ceiling. ~

- Just as the maximum totals are exaugerated, the minimum numbers
o . understate the amount needed in release money-for the population given.
' Any legislature initiating a releasee income maintenancé. program aimed

at curbing recidivism, would not contemplate setting the weekly distribution
amount at a paltry $10 - $20. This quantity would not deter an ex-uffender
from reverting to criminal activities out of financial desperation. There-

. fore, the average weekly unemployment benefit figure for each state

PN . would most closely approximate the weekly release stipend amount.
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In order to put these release éfipend totals in their pfopef perspective,

they must be contrasted to other government expenses. The following chart
compares the average stipend total for all 51 jurisdictions with the total
estimated outlays in 1975 for various income security programs. These
programs were seiected because 1ike the expanded gate money practice
envisioned in this report, they are designed to protect a wage earner

who 1s no longer in the work force for reasons beyond their control

due to unemployment, retirement, disability, or death.

Average Release ) Income Security Programs
Stipend {1975 estimates in millions of dollars) Percent
$78,134,935  $14,697 ~ Unemployment Insurance* _ .531
63,511  01d Age, Survivors, & o 123
: . Disability Insurance _ .
4,713 sS1 , . 1.657
3,672 Food Stamps 2.127
2,153 Housihg Assistance 3.629

* fncludes extended and supplemental benefits






State

" Alabama

Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware

Dist. of Columbia

Florida

Georgia

- Hawaii

Waho
I1linois
Indiana

Towa
Kansas
Kentucky
Louvisiana
Maine

Maryland
Massachusetts
Michigan
Minnesota
Mississippi

Missouri
Mentana
Nebraska

o L B o L o o
- v
Estimated State Release Stipend Amounts Based Upon Unemployment Compensation Fiqures \
(Mintmum3 (Averaged (Maximum3
weekly ‘weebly weekly
(Inmate release! Minfmun? benefit Average? benefit - Maximumé benefit Total stutcd
population) stipend Ul payment} _ stipend Yl payment) stipend Ul payment) Ul payments
(2,090) $ 407,550 ($15 $ 1,657,370 (36 $ 2,445,300 (s90) .- $ 147,142
" (200 59,800 23 192,400 74 312,000 (120 28,709
678 132,210 15 608,166 69 749,190 (85 109,226
{1,277 249,015 15 979,459 59 1,660,100 {100 90,741
(5,486) 2,139,540 (30 4,844,624 z68 7,417,072 (104 1,310,136
1,218 395,850 25 1,282,554 81 1,805,076 114 69,549
. {1,409 366,340 20 1,392,092 76 3,022,305 165 298,345
(210 54,600 20 199,290 73 341,250 125 47,681
2,305 419,510 14 2,786,745 93 4,165,135 139 56,444
4,500 585,000 10 3,627,000 62 4,797,000 {82 307,726
(3,661 1,285,011 (27 '2,903,173 . 61 4,283,370 (50 221,524
{128 8,320 (s 129.792 78 186,368 me 47.184
(427 94,367 (17 360,815 65 549,549 - (9¢ 25,792
,ia,zcs 636,870 215 3,311,724 78) . 5,731,830 135 673,612
1,841 837,655 35 1,531,712 64 2,752,295 ns 244,825
{678) 88,140 10) 652,236 74 1,022,424 16 92,788
(967) 314,275 25) 817,115 65 1,269,671 101 58,074
2,126 331,656 12) 1,768,832 64 2,404,506 ° (87 137,816 .
1,490 193,700 10) 1,200,546 62 1,743,300 (50 106,540
{589) 130,169 (F2)] 436,449 57 911,183 (9 53,029
(3,955) 668,395 (13) 3,753,295 73) 4,575,935 (89) 180,905
{942) 244,920 20) 893,958 73 1,861,392 (152 476,884
4,014 939,276 19;' 4,226,742 81 7,096,752 ?36 " 835,930
(975 228,150 18 874,575 tﬁg 1,432,275 13 175,392 .
{922) 119,860 10) 575,328 458} 958,880 (80 57,543
(1,601 312,195 15 1,373,658 66 1,769,105 85 225,707
(283 44,148 12 213,382 58 345,526 94 24,234
(654 102,024 12 §52,630 (65) 680,160 (80) 46,781

e A, T







State

Navada
New Hampshire

New Jersey
New Mexico
New York :
North Carolina

‘North Dakota .

Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island

South Carolina
South Dakota
Tennessee

. Te xas

Uteh

Vermont
Virginia
Washington
mi‘H Yirginie
Nisconsin
Kyoming

TOTAL

(Inmate release! Minfmun?

© _population) stipend
igzs; $67,803
38 43,316
(3,670) 954,200
1390 81,120
{6,522 1,695,720
(nA -
(165 32,178
5,006 1,041,248
2,100 435,800
1.019 370,916
6652 857,610
56,420
(2,526 328,380
l2s5 "62.985
1,643 299,026
8,332) 1,624,740
{234) 30,420
(123 23,985
1,964 510,640
1,318 291,278
laup 84,640
(1,017 30,483
lizs 16.250
(89,180)  $20,338,706

(Mintmumd
weekly
benefit

Ui paym enn

16
e

20
16
20
15
15

16
16)
28
18

3

glo) :
19
14
15
10

15)
20

".,A
(Averaged
weekly
. Avemge2 benefit
. Stipend U1 paymengl
" $300,898 (sn
188,734 . (61
3,625,960 75)
278,850 55
6,189,378 73
. 59
130,845 61
5,141,162 79
1,446,900 53
874,302 66
3,859,245 81
123,760 68
2,035,956 62).
195,585 59
1,217,463 57
5,849,064 554
209,898 69
107,113 (67
1,685,112 66
1,216,514 n
384,840 b
1,067,680 80
104,000 4

Haximumd
stipend

$398,372
293,930

4,580,160
396,460
8,054,670

229.515

9,761,700
2,538,900 -
1,351,194
6,336,785
218,400

3,382,314
295,035

1,615,515

6,823,090
334,620

- 153,504
2,629,796
1,747,668
66& £30
1,612,962
154.375

$120,263,325

(Maximumd
weekly
benefit

1) gaxmeng!

$94
((95

96
78

Total stated

g! payments
’

$47,354
44,462

651,407

.. 26,809
1,254,189
300,648

- 11,907

634.241
65,177
138,851
970,603 °°
88,393

. 157,022
9,424
193,668
175,391
40,573

28,446
138,108
199,536

0,317
252,864
8,408

$11,754,685

1/ Inmate release population figures are for state prisoners who were sentenced as adult or youthful offenders to a maximum term of at Veast one

year and one day and were released, conditionally or unconditionally, during calendar year 1974,

These figures slightly overstate tha

actual release figures as they are derived from the numbers of prisoner movement transactions, with sone jnmates {nvolved in more than

one transaction,

2/ mmnum. average and maximum stipend- figures represent the total amount of payments which would be paid 1n each state if every state

releasee received, for 13 weeks, weekly payments equal to the minlmum. average and maximum weekly benefit smounts under the state's

unemployment {nsurance benefit scales based upon 1975 amounts.

¢

3/ MHintaum, average and maximum weekly unemployment 1nsurance peyments ave based upon calendar year 1975.

4/ Total amount each state patd out in regular unemployment compensation benefits for calandar year 1975,
extended or supplemental payments.

-Figures are in thousands of dollars.

These figures do not include

3
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" MEMORANDUM
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1.0

MATHEMATICA POLICY RESEARCH, INC.
T0: Howard Rosen and Lafayette Grisby . ~ DATE: April 27, 197é
FROM: Charlie Mallar and Craig Thornton

SUBJECT:

Extension of Unemployment Insurance to
Released Prisoners :

This memo summarizes current knowledée concerning the costs of
extending Unemploymeﬁt Insurance (UI) entitlements to persons released
from state and federal prisons and outlines the research that would be
needed in order to obtain more precise estimates.

It should be emph?sized at the outset that the focus of this memo
ié on the impact of some UI extensions on Department of Labor expenditures.
These costs may be misleading for at least ﬁhree reasons. First, the
longest component of the tctal DOL expenditures would be a transfer of
income from one segment of society (taxpaféré) to another (persons
being released from prison). Since society as a whole has the same
amount of resources available to it, both before and after the transfers,

these expenditures are not considered as social costs ({(although there would

be some social costs to the extent that resources were used up in making

the transfers). Second, other departments will also-be affected bv the

change in entitlements. Ex-offenders who were receiving UI benefits would

- be less likely to participate in such programs as AFDC, general assistance,

food stamps, or Medicaid. Third, benefits will accrue to soeciety at
large to the extent that the extension of UI entitlements brings about
a reduction of recidivism among the released prisbners or an increase

in their loung-run emplovability.
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The most precise information regarding DOL expenditures from
a UI program for ex-prisoners concerns the increments .to benefit
entitlements. In the next seétion of this memo, estimates
of the additional entitlements to UI benefits for three alternative
types of ektensions to released prisoners are presented.‘ The three

alternatives are: (1) a program using the time period immediately

- before incarceration as the UI base period, (2) making all released

prisoners eligible for at least the minimum UI program in each state
(minimum weekly benefit amount for the minimum duration), (3) counting
work in prison (or some fraction of this work) toward UI entitlements
as if it were a job at the minimum wage. The three sections following - -
the discgssion of increments to entitlements show the inadequacy of
entitlement ainounts in assessing even the impact of the brograms on
federal government expenditures. Additional research is needed in

the following areas: (1) the expected level of participation in

UI and degree to which released prisoners would exhaust their UI
benefits (i.e., there are savings resulting from unused entitlements),
(2) the costs of administering the various options, and (3) the
benefits received by DOL and other federal agencies that at least
partially offset the costs of any new initiative. In the final
section the main points of the memo are summarized and some conclu-

sions presented.

A, ENTITLEMENTS TO UNEMPLOVMENT INSURANCE UNDER VARICUS OPTIONS
This section considers increments to entitlements for Ul
benefits to released prisoners under various options available

to DOL. First, we consider precgrams using a time period prior
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to incarceration as the basis for YI kenefit calculations. Second,
éxﬁending UI benefits to all released prisoners‘at the minimum levels

for each time (regardless of work effort) are discussed. Finally,
voptionskusing work during prison as the basis for UI entiﬁlements

are presented. |

For each of the options considerad calculations are made on a

state by state bagis and then aggregated to obtain nationwide estimates.
Detail down to the state level is needed since both the number of released
prisoners and the generosity of UI programs vary considerably from

state to state. The numbervof prisoners réieased from state and

federal prisons,du;ing 1975 ranged from a low of ieo”in Aiaska.to

11,807 in California. Table 1 also shows‘thaﬁ the state minimum

benefit entitlements vary from a low of $25 in Wisconsin to a high

of.$S20 in New York. Thus, estimates based on the average UI

experience for the nation as a whéle'would be considerably less

reliable. For example, if most prisoners are released in states

with relatively generous UI systems, the national average UI
experience would underestimate the increments to entitlements.l/

Only state and federal orisconers are included in the calculations

below. People being held in local jails would not affect the costs of
the optioné consideredvby very much if they were included. Persons in
local jails serving long sentences are normally transferred to a-state
6rAfederal institution. Ex-piisoners excluded from the calculgtioné
tend to be servinq shcré sentences and also have more flexible arrange-

ments for work release. Therefore, prisoners from local jails are less

1/

— The data we use on released prisoners is for calendar vear 1975
(see Table 1 or 2). The number of priscners released from state and.
federal institutions has been quite stable in recent vears, so the
resulting estimates chould be quite reliable for future vears.
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likelyv to have lost UI eligibility while incarcerated and will not
afféct the custs of the option of using the *ine per;od prior to
incarceratioﬁ as the base period. Similarly, work in local jails
by prisoners is q;ite limited so excluding prisoners in local
jails does not affeét the cost estimates fog ghe érison work options
by much. Only the state UI minima cption could be affected signifi-
cantly. However, éhe amoun; for UI state minima is unknown (since
at least some local priscners are ‘ligible for UI upon release) and

the costs for this option are very modest in any case.

1. Options Based on Work History Prior to Incarceration

'Prisoners cannot rez2ive UI benefits since they are ou£ of
the labor force and unavailable for work. By the time prisoners
from state and federal institutions are releasnd, they are :¢lmost
never eligiﬁle for UI even if they had a substantial work history
prior to incarceration. The base vear earnings of state énd federal
prisoners will have bien depleted to lit*la cr nothing unless they
have been able to obtain a work reléase position toward ‘the end of
their sentence.

This option would exclude time spent in prison from UI caicula-
tions ana the base period would ke computed from the time of incarcera-
tion. Therefore, the added entitlements for this option equal the amount
lost by prisoners. due to imprisonment. The entitiemgnts to benefits
under this option are based on tne actual work histories of ex-prisoners
prior to theif incafcerations. It céuld be argued effectively that a R
change in the UI laws of at least this nagnitude i35 justifiable on
equity grounds. Released prisoners whose employers from jobs prior
to incarceration made céntributions to Ul are beirg denied buonefits

because they were removed forceably from the labor force.
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- The best data available to estimate the additional entitlement

to benefits for this option are from the work done by the Georgia

and Texas officials as part of the TARP project. The Georgia and

Texas groups collected UI data on samples of persons sentenced to

state prisons. The main problem with this data is that social

security numbers were missing for a large proportion of new prisoners,

so the estimates of lost UI entitlements vary considerably depending

on how the observations with missing data are treated. If the prisoners
with missing social security. numbers are assumed to have zero UI entitle-
ments the estimates of lost entitlements are reduced by about 45 percent
from estimates where missing observations are simply excludéd (which
presumeé prisoners with missing soﬁial security numbers have the same

UI entitlements on average as those who had valid numbers and could

be matched to the UI wage‘files). We support using the higher numbers
for national projection both because at least some portion of prisonexs
for whom a social security number was not available would certainly

have been entitled to some UI benefits and because Gecrgia and Texas are
relatively less generous than other states in terms of UI benefits,l/ so the

amount of UI benefits lost by prisoners would tend to be higher on

a nationwide basis than in either Georgia or Texas. Using the

highe:s estimates from Georgia and Texas, calculating UI benefits
on the basis of pre-incarceration work histories would cost DOL

in the 'range of $25-$30 million per vear in terms of entitlements.

5

1 ‘
—/The average weeks of potential UI duration, average weeks
of actual UI duration, and average weekly benefit amounts are

substantially below the national average for both Georgia and

. Texas. See the Summarv Tables of Unemoloyment Insurance Program

Statistics, 1975-76, published by the U.S. Department of Labor.
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2. Options Based on UI Minima for Each State

' As shown in Table 1, the estimated additional entitlemerits based
on minimal UI benefits in each stéte are approximately $31 millioﬁ per
year. This basic option would not cogt much more than the amoﬁnt of
UI eligibility that is cu?rently being lost by state and federal
prisoners as a conseqﬁeﬁce of being imprisoned. As a percentage of
current UI benefiﬁs, this would cost less than one quarter of one
percent of the current budget (i.e., legs than 0.0025 times current
uIx expenditu:gs on benefits). However; for some of the less generous
state UI systems the amount transfered Fo releasea prisoners would
not be much more than the current "gate money" pavments éna certainly
less than what has been advocated by many practitioners on equity

and practicality grounds.

3. Options Based on Prison Work

Entitlement amounts for two options of crediting prisoners for
work done while incarcerated are shown in Table 2. The working hodéi
for these options is the modification to UI recontly enacted for the
state of Californié, where work ig prison is counted as employment

\

at the minimum wage and contributions to the UI trust fund are

made from general tax revenues. For the option shown in the first

columns of Table 2 all hours of work in prison would be credited.
The estimates are based on an average of 30 hours per week spent on

: - ; - . : 1
work assignments in state and federal prisons as reported by prlsoners.—/

1/

— The data on the number of ..ours that prisoners spend on work
assignments was obtained from the Survevs of Inmates of State Correc-
tional Facilities (U.S. Department of Justice).




i J




SRRt AR R ;«.:-:‘_,;a.;-:‘@

’ 106

. - TABLE 1

UNEMPLOYMENT INSURANCE ENTITLEMENTS

BASED ON STATE MINIMUMSE/

Average
Benefit
. Number b/ Averagec/ Duration ' ) Total
State Prisons Released— WBA ($)~ (weeks) . Entitlements (S)
Alabama 2,326 $15 11 -~ §$ 383,790
Alaska 180 23 14 57,960
Arizona 876 15 12 157,680
Arkansas 1,780 15 o 267,000
california 11,807 30 ‘ 12 A 4,250,520
Colorado ) 1,457 25 7 254,975
Connecticut 1,411 i 18 : 26 642,005
Deiaware 251 ' 20 17 85,340
D.C. : 1,536 14 17 365,568
Florida 4 4,024 10 10 . 402,400
Georgia 4,505 27 9 1,094,715
Hawaii 141 5 26 18,330
Idaho 510 17 10 86,700
Illinois : 4,033 : 15 - 26 1,572,800
Indiana 1,717 35 4 240,380
Iowa 660 20 10 132,000
Kansas 1,205 27 10 325,350
Kentucky 2,178 12 15 392,040
Louisiana 1,627 10 12 195,240
Maine 649 15 11 103,516
Maryland 4,224 12 26 1,262,976
Massachusetts 940 15 9 126,900
Michig-a 3,623 17 11 677,501
Minnesota » 758 18 13 177,372

Mississippi 1,121 10 12 134,520
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TABLE 1 (continued)
Average
‘ Benefit
. Number _ , Average Duration. : Total
State Prisons Released~ WBA (S)S/ (weeks) Entitlements ($)
Missouri 1,747 15 ' 8 $ 209,640
Montana 301 12 13 46,956
Nebraska 681 ‘127 17 138,924
Nevada ' 184 16 11 85,184
New Hampshire 208 14 - 26 . 75,712
New Jersey 3,295 20 15 988,500 -
New Mexico 575 17 18 175,950
New York 6,820 20 26 3,546,400
" North Carolina 6,303 v_ 15 - 13 : 1,229,085
North Dakota. 128 15 18 V 34,560
Ohio 5,679 13 20 1,476,540
oklahoma 2,191 16 10 350,560
Oregon 1,048 , 30 9 282,960
Pennsylvania 4,652 16 30 2,163,180
Rhode Island 277 29 12 94,734
South Carolina 3,204 10 10 _ 320,400
South Dakota 251 19 10 47,690
Tennessee : 1,866 14 12 313,488
Texas 7,779 15 9 1,050,165
Utah 219 10 10 21,900
Vermont 122 18 26 57,096
virginia- : 2,334 28 12 784,224
Washingtcn 1,418 17 8 192,848
West Virginia 298 14 26 108,472
‘Wisconsin ©1,187 25 1 129,675
Wyoming 136 24 11 35,904
Total for State
Releasees 106,742 $27,268,325
Totals f05 Federal .
Releasees— __ 13,760 3,515,131

Overall Total 120,502 ’ : $30,783,455







iy

Footnotes to Table 1

a/

. =" For this option prisoners released in each state would be
eligible to receive that state's minimum UI benefits (i.e., the minimum
weekly benefit amount for the minimum number of weeks). The average UI
minima for released prisoners in each state were computed from the January
1975 updated version of Comparison of State Unemplovment Insurance Laws
(U.S. Department of Labor) and from Significant Provisions of State Unemploy-
ment Insurance Laws, July 5, 1977 (U.S. Department of Labor). ' The estimates
presented for this option are annual amounts and assume that the recipients
would not be eligible for extended UI benefits.

l—:’-/Dat:a on the number and distribution of prisoners released annually
from state and federal institutions were taken from Prisoners in State and
Federal Institutions on December 31, 1975 (U.S. Department of Justice).

~E/Major variations in state UI benefits based on the demographic
characteristics of recipients were accounted for in the computaticns. = For
example, in some states the weekly benefit amount is adjusted according to
the number of dependents the recipient has. In these states the average
WBA was based on an estimate that one half of the releasees would have a
dependent.

d/ s . .

— For the purposes of this table federal prisoners were assumed to
have demographic characteristics similar to state prisoners and to be
released to the states in the same proportion as state prisoners. Therefore,
the total UI entitlements for persons released from federal prisons can be
computed by multiplying the totals for state prisoners by the ratio of federal
to state releasees (approximately 0.1289). Given current data limitations,
this procedure yields as accurate an estimate as can be obtained.
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TABLE 2

UNEMPLOYMENT INSURANCE ENTITLEMENTS BASED ON PRISON WORK

a/'

g
|
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All Hours of Prison Work Counted— One Half of Hours of Prison Work CountedE/
Average Ave?aée '
Benefit Benefit
' Number e/ Averaged/ Duration . ‘ Total Averaged/ Duration ' Total

State Prisons Released~ WBA ($)~ (weeks) Entitlements ($) WBA ($)— (weeks) Entitlements ($)
Alabama 2,326 $40 26 $2,419,040 $20 26 $1,209,520
Alaska 180 75 18 243,000 40 17 - 122,400
Arizona 876 - 41 26 933,816 21 26 " 478,296
Arkansas 1,780 40 26 ~ 1,851,200° 20 26 ' 925,600
california 11,807 k]2 26 11,665*,31'6;. 30 - 26 f9,2o9,460
Colorado 1,457 48 26 1,818,336 25 i 26 P 947,050
Connucticut 1,411 42 26 1,540,812 23 ; 26 o 843,778
Delaware 251 40 26 261,040 20 6 ‘ 130,520

D.C. 1,536 _ 45 34 2,350,080 23 kY - 1,201,152 :
Florida , 4,024 40 26 4,184,960 20 2t 2,092,480 E’
Georgia 4,505 42 25 ' 4,730,250 27 19 2,311,065 <
Hawaii 141 41 _ 26 '150,306 » 21 26 76,986

Idaho 510 - 40 26 530,400 20 26 265,200
Illinois’ 4,033 40 26 4,194,320 20 26 2,097,160
Indiana” 1,717 44 23 1,737,604 35 .15 ~ 901,425,

Towa " 660 52 39 1,338,480 - 26 39 669,24u
Kansas ' 1,205 41 26 1,284,530 27 26 845,910
Kentucky 2,178 45 26 2,548,260 ’ 22 26 1,245,816

Louisiana 1,627 46 28 : 2,095,576 23 28 ' 1,047,788

e " i







TABLE 2 (continued) “

a/-

All Hours of Prison Work Céunted—-e One Half of, Hours of Prison Work éountedE/ :
Average , 71 ¢ Average ' i
Benefit . ’ - ' Benefit - : X
' Number o/ Averaged/ Duration . T?tal - Averaged/’: Duration ’ E. Totai
State Prisons Released™ - WBA ($)— (weeks) Entitlements ($) WBA (§)~ (weeks) Entltlemen;s (s)
Maine 649 S a : 26 793,078 26 26 438,724
Maryland ) 4,224 45 26 4,942,080 23 26 : 2,525,952 '
Massachusetts 940 47 30 1,325,4OQ 25 . 30 ' 705,000 {
Michigan 3,623 48 26 4,521,504 24 26 . 2,260,752
Minnesota 758 ' 53 26 1,044,524 27 26 532,116 é
Mississippi 1,121 40 26 . 1,165,840 20 ) 26 ‘ 582,920
Missourl ) 1,747 52 26 ) 2,361,944 : 26 26 . 1,180,972 :
Montana 301 40 26 313,040 20 26 156,520 I
Nebraska 681 .49 26 867,594 25 26 442,%50
Nevada : 484 41 . 26 515,944 21 26 264,264
New Hampshire' 208 72 26 389,376 _ . 36 . 26 194,688 ;
New Jersey 3,295 53 26 4,540,510 27 ‘ 26 2,313,090 .
New Mexico 575 40 30 690,000 , 20 30 345,000 i
New York 6,820 a7 26 8,334,040 23 26 4,078,360 E
North Carolina 6,303 40 26 6,555,120 20 26 3,277,560 é
Horth Dakota 128 40 .26 133,120 20 26 66,560 ?
Ohio : 5,679 43 26 6,349,122 23 26 . 3,336,042 f
Oklahoma 2,191 40 26 2,278,640 20 26 1,139,320
Oregon ' 1,048 52 26 1,416,896 30 ) 23 - 723,120
Pennsylvania 4,652 4 30 6,698,620 25 30 - 3,489,000
Rhode Island 277 46 26 331,292 29 26 208,858

South Carolina 3,204 40 26 3,332,160 20 26 1,666,080







TABLE 2 (continued)

Lo S

All Hours of Prison Work Countedg/ One Half of Hours of Prison Work Countedé/
Average Average
Benefit Benefit
Number c AVeraged/ Duration : Total Averaged/_ Duration _ Total

State Prisons Released~. WBA ($)~ (weeks) Entitlements ($) WBA ($)— (weeks) " Entitlements ($)
South Dakota 251 47 26 306,722 23 26 150,098
Tennessece ] 1,866 40 26 1,940,640 20 26 i 970,320
Texas 7,779 41 ' 26 8,292,414 o 21 26 4,247,334
Utah .. 219 40 36 315,360 ' 20 : . 36 157,680
Vermont 122 40 26 126,800‘v 20 26 63,440
Virginia | 2,334 .41 _ 26 ‘ 2,488,044 28 25 1,633,800
Washington 1,418 41 30 . 1,744,140 . 21 ' 30 893,340
West virginia, 298 56 26 433,888 28 26 216,944
wiscongiﬁ 1,187 40 v 34 1,614,320 25 . 34 1,008,950
Wyoming ' 136 41 .26 144,976 .24 : 26 . 84,864
Totals for State ’ .
Releasees 106,742 ' ‘ $121,184,734 $66,035,164
Totals for | '
Federal ' . o ' o~
Releaseess 13,760 15,621,798 _ 8,512,524 5
Overall Total 120,502 ' $136,806,532 ) ' $74,547,688

E-/W<3ekly benefit amounts (WBA), benefit durations, and total entitlements were calculated by crediting prisoners
with one hour of employment at the minimum wage for each hour worked in prison. Using data from the Survey of Inmates
of State Correctional Facilities 1974: Advance Report (U.S. Department of Justice), it was estimated that prisone;s
would work approximately 30 hours per week on average. The UI entitlements are therefore based on a 30 hour work week
‘at a wage of $2.65 per hour. The data sources for UI computations in each state are listed in footnote a to Table 1.
The estimates presented for this option are annual amountsand assume that the recipients would not be eligikle for
extended UI benefits. :
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TABLE 2 (continued)

b/

— Weekly benefit amounts (WBA), benefit durations, and total entitlements were calculated by crediting prisoners
with one hour of employment at the minimum wage for each two hours worked in prison. Using data from the Survey of
Inmates of State Correctional Facilities 1974: Advance Report {U.S. Department of Justice), it was estimated that
prisoners would work approximately 30 hours perweek on average. The UI entitlements are -therefore based on a 15 hour
work week at a wage of $2.65 per hour. The data sources for UI computations in each state are listed in footnote a to é
Table 1. The estimates presented for this option are annual amounts and assume that the recipients would not be eligibl{
for extended UI benefits. i

c . . . - . ; . . . !
—/Data on the number and distribution of prisoners released annually from state and federal institutions wese

taken from Prisoners in State and Federal Institutions on December 31, 1975 (U.S. Department of Justice). '

d/

T . st o3 e

Major variations in state UI benefits based on the demographic characteristics of recipients were accounted for
in the computaticns. For example, in some states the weekly benefit amount is adjusted according to the number of
dependents the recipient has. In these states the average WBA was based on an estimate that one half of tie reieasees
would have a dependent.

A e T T
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—/For the purposes of this table federal prisoners were assumed to have demographic characteristics similar i

. ‘ . . . i

to state prisoners and to be relcased to the states in the same proportion as state priscners. Therefore, the total %
UL entitlements-for persons released from federal prisons can be computed by multiplying the totals for state prisoners ;

by the ratio of federal to state releasees (approximately 0.1239). Given current data limitations this procedure yields ]
as accurate an estimate as can be obtained.
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Since the average of 30 hours per week was. reported by prisoners, it
ishprcbably an ovef estimate. However, 30 hours is not an unreasonable
amount fof these computations, since prisoners would have incentivés to
- obtain more work if the program were enacted, and there would probably
bé some pressure to include time spent in certified vocational training
as in California.l/
The additional entitléments te UI benefits from counting -all
.A prison work at the minimum wage would total about $137 million (see
Table 2). This would amount to just over one percent of the benefit:
being paid under UI. The second set of columns in Table 2 show cost
estimates for entitlements based on a program where only half of the
F _ hours worked in prisén would be counted. The eliéibilityvcriteria
inkthe California program ar= based on tﬁis 6ne'for two tvpe of crediting -
although it appears that all hours of work would be credited, once
the eligibility criteria are met; The additional entitlements to
UL benefits with this program would amount to about $75 million per
year (see Table 2). The potential costs of this program would be
7. ; ‘ much less than one percent of the expenditures on UI benefits

during the last fiscal year.

B. EXPECTED LEVEL OF PARTICIPATICN
@ . As mentioned previously, it is important to have an estimate
of the degree to which eligible released prisoners would actually

utilize their UI entitlements. In order to determine the financial

1/

¢ ' ~ The entitlement amounts shown in Table 2 do not count. hours
spent by prisoners in training programs, even though the California -
law does allow credits for the time prisoners spend "in a vocational
training program approved by the Department of Corrections." Guidelines
for ircluding hours in training programs have not been developed. 1In
additicn, there is no accurate estimate available on the number of hours

- that prisoners normally spend in training programs (data are available
@ ’ only on the number of prisoners enrolled in and completing such programs).

T A A AU SAGRET © .+ i
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costs to DOL we neéd to knbw how much of the poten;ial benefits would be
used. It would be expected that some of the prisoners would have jobs
lined up at release and so would not collect UI benefitsf Others would
becom; emplcyed befofe exhausting their benefité. Still others would
fér é variety of reasons become unavailable for work and, therefore,
loée their eiigibility.l/ Thus, actual benefits paid to released
prisoners will probébly be substantially less than the entitlements
presented in the first section. Also, the actual impact of the
eligibility extension on administrative costs will be less than the
estimates given in the next section.

Estimates of the‘actual participation levels can be obtained
by several methods. One Qouldvbe to extrapoclate from the participa~
tion levels observed in the fihancial aid components of TARP. These
programs were structured to be operationally similar to the UI program.
Thus, the degree to which eligible prisoners participated in these
experimental programs Qould indicate the degree to which they would
utilize UI eligibility. These estimates, based on the behavior of
people released from state prisons in Géorgia and Texas, could then
be applied to the total population of prisoners in the United States
who would ﬁecome entitled on UI to estimate the actual change in UI
caseloads.

Another method of estimating the level of participation would
be to examine the behavior of regular UI recipients ;ith similar
socio-economic characteristics. The advantage of this method is

that data on interstate differences in participation levels could

1/ . . .

— For example, a person could become ill or disabled, voluntarily
drop out of the labor force, enter school or a training program or become
reincarcerated. '
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be integrated more readilyl Also, the information would be based on
actual national UL experience rather than on the“experience of two
expé;imental state programS. Informatidn‘Oﬁ ﬁhesévparticipéﬁion
rates can be collected from state and Federal UI records. It can
also be obtained from special studies of the UI system and more
generally from studies of labor force participation.

A disadvantagé with these general population studies arises
siﬁce regular UI recipients (even those with socio-economic charac-
teristics, similar to.those of the.prisoners) will not have to contend
with prison cecords. In general, released prisoners wili have more
difficult time finding employment, other things equal. ‘Therefore,
estimates of participation rates tha£ are based on the experience of
a general population of Ui reciéients may undgres;imate the degree
to which.ex-prisonerS»wouLd utilize their UI eligibility.

In any event, both the special studies and the TARP results

should allow for better estimation of participation rates. Such

estimates, in turn, can be used to obtain more accurate esgimates
of expected program costs.

Another aspect of the participation level question is whether
or noct the ex—priséners who were entitled to UI benefits would also
be eligible to participate in any extended bernefit programs. TFor
example, if the unempleyment rataes in an ex-prisoner's home state
were well above the national average so that regular UI recipients
in that state are eligible for federal extended benefits, would that
ex-prisoner be entitled to the extended benefits? This is clearly
a question that must Be answered as part of the process of designing
the proposed program. In a m.ce cﬁmplete analysis of the program

estimaces of the cost of such supplementary benefits could be made.
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C. ADMINISTRATIVE COSTS

Benefit payments based on the entitlements discussed in the first
-section represent only part of -the cost of extending UI eligibility to
éx—offenders. Expenditures will also have to be increased for adminis-
tration. ~There will be eligibility determinations, benefit level calcu-
lations, -tests‘regarding availabiiity for work, and the efforts associated
with simply getting-the right checks to the right people. Tﬁus, part of
the evaluation of proposed extensions of UI entitlemenst must involve
an analysis of administrative costs.

One method for estimating the magnitude of these administrative
costs is to assumé that additional costs per case.would equal current
average costs. This estimate invo;ves three steps. First, total
annual administrative costs for the Unemployment Insurance system
would be divided by the number of weeks claimed in.a-year.v Second,
an estimate would be made of theé total additional number of weeks ex-
prisoners would claim in a year. The product of these two figures would
be an estimate of the total administrative cost per year of exteﬁding Ul
entitlements to ex-prisoners. This cost can be converted to a per par-
ticipant basis by dividing by the expected number of ex~prisoners who
will be enﬁitled.

While ;he technique is relatively straightforward there are
‘problems getting the data. For example; financing for the UI system
comes through at least seven different appropriations. 1In addition to
the direct Department of Labor appropriation (for about 84 percent of
the total finéncing) funds come. from the WIN program, Employment and
fraininq Assistance programs (ETA), and disaster relief funds from the

Department of Housing and Urban Development.
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However, a preliminary estimate of the additionél cost of extending
UI eligibility to the released prisoners can be méde. Total administrative
‘costs for -the UI system were $894,057,000 in fiscal year 1976.1/ In this
year';here were 292,060,000 weeks claimed by UI beneficiaries.g/ ‘This
implies an average administrative cost per case Qeek of $3.06.

Thé calculaﬁions of eﬁtitlements referred in the previous section
supply us with the ﬁaximum number of weeks that could be claimed by
the eligiﬁle released prisoners. Under the "state minimums" option
this maximum is 1,726,794 weeks.while under the. "prison work" option
the maximum number of weeks would be_2,773,046.§/ Thus, an estimate
of the maximum extra annual UI administrative costs can 5e made.

These costs would.be $5,283,990 for the "state minihums" option ar?d
$8,485,521 for the "prison work" option (when one half of hours of
prison work are counted). O0f course, these figures ignore start-up
costs and are based on fiscal 1976 data. Therefore, thgse estimates
would have to be inflated somewhat to reflect the expectcd costs of
a new program started in the future.

There is another adjustment that shéuld be made to these cost
estimates. The figures given do not include the increased employment
service (ES) costs that would result from the proposed eligibility
extension. Some of the rele;sed prisoners would probably register with

the ES in any event. However, tne available for work requirements. for

UI eligibility would mean that all eligibkle ex-prisdhers would have to

1/

~" Employment and Training Revort of the President, 1877, page 73.

5 .
—/The Budget of the United States Government, Fiscal 1973: Appendix ng.

wm
Q
fo3)

E/This is for the plan counting or.ly one half of the hours worked.
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register, Estimates obtéined from the ES indicate that average costs
per client were about $42 in fiscal year 1976.5/ Thus, if all the.
eligible prisoners registered (and if none would have done so in the
absence of the extension of eligibility) the ES would incur additional
costs of §5,061,084.

“The sum of the UI and ES costs provides an upper bound for the
extra annual adminigtrative costs. In an actual program some prisoners
would get jobs before exhausting their UI benefits. Also the increase
in ES costs will certainly be less than the figures given. _A more
detailed study would attempt to determine the aétual participation
levels and would, therefofe, be able to provide more precise estimates
of the actual costs ratherithan simply generating upper bounds.

One last point should be mentioned with regard to changes in UI
administrative costs. Theré is some evidence that increases in the
number of UI recipients do not lead to proportional changes in adminis-
trative costs. Instead, costs rise more slowly than case-loads. This
tendency is further evidence that the cost estimates given here are
over-estimatos. In a more detailed analysis we would exémine more
close;y the effect of caseloads on administrative costs and adjust

our estimates accordingly.

D. BENYFITS RESULTING FROM THE EXTENSION OF UI ELIGIBILITY
As was pointed out in our report, "Benefit-Cost Evaluation of
TARP: Design Phase Report" there are likely to be significant benefits

resulting from the extension of UI benefits. These benefits from helping

1 . . - : '

—/These figures exclude the national office overhead costs. However,
these would probably not be greatly affected by the proposed extension of
eligibility. '
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released prisoners to reestablish themselves in society at least partially
offset ﬁhe cost of the program. Benefits may result from:. (1) a higher
employment rate among released prisoners and higher average wage rates,
(2) a lower rate of participation in welfare programs and other support
programs, (3) a lower probability that ex-prisoners will return to crime
and be rearrested, and (4) general societal benefits from enabling
reieased prisoners éo reestablish themselves. An understanding of
these benefits will allow ﬁhe costs to ‘be ppt in perspective.

Estimates of these benefits caﬁ be obtained from thé TARP

expeviments. The preliminary indications suggest that the employment

"and crime reduction benefits are small, but more refined analysis are

currently underway. The research for TARP is now focussing on issues
like whether there were subgroups that benefited, how the programs
could be redesigned to increase benefits, and whether there is a posi-
tive correlation between the successfulness of trénsitional aid and
the condition of the labor market. For examplé, when unemploymen;
rates are low the aid may have a strong effecﬁ on récidivism and yet’
have no effect (or an adverse effect) when employment is high because
the aid may be insufficient to enable the released prisoners to f£ind
employment. In any case, if released prisoners receive financial
support from UI, they will be less likely to participate in other
prcgraﬁs like welfare (AFDC, general assistance; foodstamps, medicaid,

WIN, and CETA), thereby lowering public expenditures on those

-alternative programs.

E. SUMMARY AND CONCLUSIONS
To sum up the issues covered in the memo, a complete analysis of

the costs of extending UI eligibility to released prisoners shculd
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include estimates of:
i @ The basic entitlements, including their variation by- state.
© The extension's impact on the administrative costs of UI.

o The expected participation rate including the duration of
benefits used and the average weekly amount.

@ The degree to which released prisoners would be eligible
for and participate in supplemental benefit programs.

e The benefits generated by the program which can be viewed
as offsetting the costs.

Thus far, we have concentrated on obtaining accurate estimates of the
additional entitlements to UI and have indicated how progress could
be made on the other aspects of 'evaluating the financial costs of the

program to DOL.
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MEMORANDUM

TO0: Dr. Howard Rosen

FROM: Robert Horowitz

- RE: Federal-State Unemployment Compensation Relationship

DATE: December 13, 1977

The questions addressed in this memorandum are (1) do federal laws regulate
a state's authority to include Jabor performed by inmates while in a correctional
institution as covered employment under its unemployment compensation law, and
(2) may Congress compell the states to incorporate inmate labor into their
unemployment compensation }aws. '

The answers to these questions rest upon the relationship between the
federal and state governments with respect to financing and administrating the
individual unemployment compensation programs.. This relationship s defined
by federal enabling legislation -- Title III of the Social Security Act,

42 U.S.C. 8501 et seq. and the Federal Unemployment Tax Act, 26 U.S.C. §3301
et seq. (FUTA).

These laws impose minimal federal guidelines to which the states must
conform in order to receive certain federal benefits. Statés which comport to
these guidelines may receive federal grants to assist-in the administration of
its law. These preconditions for grants concern the procedural or administrative
aspects of state programs rather than their substantive parts. 42 U.S.C. §502.
Other aspects, such as eligibility conditions and disqualifications for benefits,
derive solely from state law. FUTA also provides a substantial financial incéntive. -
to the states to comply with federal requirements in the nature of a tax offset. )
This law places a 3.4 percent tax on employers subject to the act and permits
them a credit of 2.7 percent if they are under a: approved state unemployment
insurance law. 26 U.S.C. §3301. These tax and administrative benefits have

resulted in every state, the District of Columbia and Puerto Rico adhering to
the federal guidelines, : '

Aside from the guidelines, the states are left free to fashion their own
unemployment compensztion system. Consequently, no two state laws are identical,
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- although coverage tends to be at least as broad as the tax coverage prescribed

by FUTA. A state may always volunteer to expand on this basic coverage without
Jeopardizing the tax credits or administration funds. Thus, in. answer to the
first question posed, federal law will not regulate or intervene in a state's
decision to expand its definition of covered employment to encompass inmate
labor. A prime example of this leeway atforded the states involves government
employees. Prior to the 1976 amendments to FUTA, the states were not required

to extend coverage to its own employees, except in the case of state hospitals
and institutions of higher education. About one-half of the .states still elected
to provide mandatory coverage for all state employees. '

The second question, whether Congress may compell the states to include
inmate labor as covered employment, has not yet been resolved. Due to the voluntary
nature of the federal-state unemployment compensation system, the federal government
may not compell the states to cover any specified class of employees. A state
may always opt to disregard such federal orders. However, since this decision

. would result in the loss of federal tax credits, as.a practical matter the state

Plan will always conform to the federal mandates. In fact, most states provide

~in their unemployment compensation laws that any service covered by FUTA or which

FUTA requires to be covered even though such service is not covered - 'ar federal
Taw, is automatically, without legislative action, covered under th. © -te law.

Until 1970, federal law did not require the states to cover any specified
class of employees. In the employment security amendments of 1970 (Public Law
91-566) and 1976 (Public Law 94-556), Congress- amended section 3304(a) of FUTA
to add new requirements for approved state unemployment compensation laws. These
amendments now oblige the statec to include as covered employment the following
classes of employees and services: '

1) employees of nonprofit organizations,

2) employees of state hosp.tals and state
institutions of higher education, and

3) services performed for state and local entities.

Congress has thus established a precedent whereby it may "induce" states to cover
specified employees. '

It should be noted that although inmates working for correctional institutions
may be classified as public employees,. i.e. employed by- corrections departments
which are governmental agencies, the 1970 and 1976 amendments do not provide for
their coverage. Congress has specifically excluded "services performed by an inmate
of a custodial or penal institution" from the amended act. 26 U.S.C. §3309(b)(6).
A similar provision was made under the 1970 amendments to exclude inmates working
in correctionui hospitals. These ‘exceptions are not prohibitory, but merely - -
allow the states the option of inciuding or excluding inmates under public employee
coverage. Should Congress elect to encourage this coverage,. it need merely excise
this exception so that the states, in order to maintain the tax credit, would have
to make the appropriate amendments to their unemployment compensation laws.
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i Although Congress has already enacted a statute requiring the states, as a

S § © condition of continued participation in the federal-state unemployment compensation
' program, to cover employees of state and local entities, its constitutional

power to do so remains moot. This issue is particularly timely in.light of the
Supreme Court's recent decision in National League of Cities . Usery, 426

U.S. 833 (1976). The Court in Usery struck down the 1974 amendments to the

Fair Labor Standards Act which would have mandated minimum wages and maximum

hours to certain state and local government employees. This decision was premised
upon the Court's beljef that the amendments interfered with the state and local

governments' ability to administer their own affairs.
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When the 1976 amendments to FUTA were being considered, Congress requested
an opinion letter from the Solicitor's Office of t'e Department of Labor as to the
impact of Usery. 1In an opinion letter of June 28, 1976, William Kilberg,
Solicitor of Labor, concluded that “National League of Cities. is clearly _
distinguishable and that Congress has the power, urder the taxing and general
welfare clause of the Constitution, to condition continued participation in -
the federal-state unemployment compensation program on unemployment -
compensation coverage of state and local government employees.” (Solicitor's .
Opinion, at 1). In reaching this determination the Solicitor cited the '
following differences between the Fair Labor Standards Act Amendments of 1974,
and the then proposed provisions of unemployment compensation coverage of
state and local government employees: : T :

0 1) The basis of Congress' authority to enact the Fair Labor
Standards Amendments of 1974 was the commerce clause of
the Constitution, while the power to enact the unemploy-
ment compensation amendments springs from the taxation
and general welfare clause of the Constitution; and

2) The 1974 amendments were regulatory in nature and were made
mandatory requirements compelling the states and- - = -
‘ local governments to comply, while the 1970 and 1976
i E unemployment compensation amendments affo.d the states
' the option of participation.

Pertinent sections of the aforementioned cpinion letter are attached as
i appendix A.

A less optimistic opinion letter was submitted by the Library of
Congress, Congressional Reaearch Service (August 9, 1976). This letter is
attached as appendix B. - Rather than distinguishing Usery, this view restricts
it to its facts, and leaves open the question of whether Congress can enact
legislation affecting state and local employees pursuant to its -authority.
under the taxing and general welfare clause.

This issue has not yet been litigated. The National Institute of Municipal
Law Officers recently filed, in Federal District:Court -for the District of Columbia,
an application for a preliminary injunction against implementation of thé 1976 :
amendments based upon Usery and tax immunity considerations. A hearing on this matter
will be held before Judge Richey on December 20.
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Draft: UNEMPLOYMENT COMPENSATION REPORT

Following the Social Security Act of 1075, every state has enacted a
comprehensive unemployment insuraTce program. Uniformly, these programs.
look to the protection of society' by providing for the maintenance of
employees who, through no fault of their own, bécome unemployed. The
keystone to each system is employment; no person may qualify unless they
: have, at some previous time, been attached to the labor force. Thus, in
¢ advancing arguments designed to provide inmates with unemployment compensation
i benefits immediately upon their release, the central theme, employment, must
H be utilized. To qualify an inmate for unemployment compensation upon any
i other criteria would be to stray from the intent, design, and scope of the

unemployment compensation laws. ’ :

; Three distinct employment periods must be examined with respect to a

Lo released prisoner's present day eligibility under state unemployment compensation
! ~ laws; pre-commitment employment, institutional employment and work release.

Part I of this report details the basic difficulties confronting the released
inmate applying for unemployment insurance. Part II outlines strategies and
argurents which may be used in urging legislators to amend the unemployment
compensation laws to.include these individuals. ‘

= | 1. UNEMPLOYMENT COMPENSATION AND THE RELEASED INMATE

Pre-Commitment Emp1oyment

Prisons are populated with thousands of inmates who were, prior to their
incarceration, gainfully employed. A 1974 LEAA survey of inmates of state

§ ; correctional facilities reports on the number of inmates who had held a job
P after Lecember 1968, or who had been employed during most of the month
i prior to their arrest. Table 1 reproduces this information. According to

Pl it, the vast majority of state inmates at the time this census was taken, had
il a recent work nistory. Prior employment alone, however, does not guarantee
i entry into the unemployment compensation system. This employment must be of
the kind, duration, compensatian and -recentness as prescribed by the various
state acts. A better gauge of inmates who would have been eligible for
unemployment compensation had they not been incarcerated (provided that they
S ultimately lost their jobs through no self-fault) comes from two Texas and
T Georgia studies. Each state specifically ascertained the numbers of inmates
i who would have been eligibie for unemployment compensation payments had they
o3 lost their jobs for good cause rather than incarceration. The TDC inmate

' survey revealed that of 346 inmate records examined in January, 1976, only

. 105 (30%) prisoners exhibited sufficient work data to have qualified them

: for unemployment compensation benefits. Georgia's Labor Department study of
H 1663 inmates discovered that only 509 (28%) had earned money in at lea:t two
calendar quarters before incarceration. Thus, in all likelihood, probably
only 30 percent of the current state prison population -nationwide would have

é; been entitleg to unemployment conipensation benefits had they not been
: incarcerated: : :
' i ; 1/ Society is protected by maintaining consumer pUkchasing nower atlthe onset

of an economic downturn in spite of heavy layoffs of workers.

f ; 2/ Based upon the January, 1976 state prison population estimated to be
S 225,404 ,roughly 67,00C inmates would have had significant pre-incarceration work
[N histories. ' _ , :
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Imprisonment tends to negate the right to receive unemployment comoensation
benefits based upon pre-commitment employment. As.is true with other * c%ions
within the unemployment compensation acts to which the Federal Unemp.,vmcnt
Tax (FUTA) does- not address or place restrictions.on, eachistaté -is free
to establish its own grounds for: e11g1b111ty and d1squa11f1cat1on Consequently,
results may differ by state. T ‘

A few states have,by statute, specifica11§ excluded those unemployed by
reason of commitment to any penal institution.” Even in these states, imprison-
ment- need not be an absolute disqualifier. Some states statutorily excuse
short prison stays. For example, the Michigan unemplovment compensation
exclusion does not encompass those convicted for a traffic violation resulting

in an absence of less than 10 consecutive work days. A two day absence

in California is excused if the individual had been unlawfully detained or
lawfully detained but the charges dismissed. For the majority of inmates,
however, especially the long-termers who attachments to the community have
degenerated most severly, unemployment compensation benefits are denied.

Even where the act itself does not specify this exclusion, the mechanism

" of the overall unemployment compensation’'scheme and court decisions combine to
,,vabrogate the releasee's right. to the insurance. Throughout the country, in

spite of policies favoring findings of eligibility in unclear cases, courts

have repeatedly rejected claims for unemployment compensation where the original
denial was predicated upon imprisonment. In reaching these decisions, courts
frequently fall back upon the stated declaration of public policy prefacing

most state unemployment compensation laws. According to this, benefits are

to be extended to those unemployed "through no fault of their own". The courts
view an act resulting in incarceration as "fault" ridden, thereupon basing the
reason for denial. ‘An extension of this doctrine expressed by some courts is that
incarceration derives from the individual‘s vo11t&on and fault and is thus
tantamount to a voluntary quitting without cause. ‘ '

A few courts have resisted these interpretations. Michigan Courts, .
in the late 1950's, refused to analogize incarceration with -voluntary termina-
tion. In one case, the court concluded that the statutes contained specific and
clear disqualifying sections which were not expanded by the preamble's Tanguage
concerning nersonal fault. The court went on to state:

The voluntary assumption of a risk which® ="

an employee knows may, but he trusts and-assumes

will not, keep him frcm work is not the voluntary

leaving of his work. Doing an act, even though

voluntar1]y, which results, contrary to the doer's hopes, L
wishes and intent, in his being kept forcibly from his

work is not the same as voluntarily leaving his work.

The statute mentions the latter, but not the former, as an
act disqua]ifying for benefits.s

3/ See, e.qg., ., Mich. Compiled Laws Ann. § 421.29 (f Cal. Labor Code § 1253.1;

Del. Code Ann. 19-3315(7); Irdiana Stat. Ann. § 22:4-15-1 (if incarceration for

work related offense).

4/ See, e.g., Sherman-Bertram Inc. v. California Dept of Employment, 202 Cal. App.

2d 733,21 Cal. Rptr. 130 (1962); Department of Labor & Industry, etc. v. Uneno]oyment
Compensat1on Board of Review,148 Pa. Super  246., 24A.2d 667 (1942); Michalsk

-Unemployment. Compensation Board of Review, 163°Pa. Super 436, 62 A.2d 113 194Q)

5/ Michigan Employment Security v. Apneal Board of the Michigan Employment Secur1ty

Commission, 97 N.W. 2nd 784, 786 (1959).

2
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Shortly thereafter, and in response to this case, the Michigan legislature.
amended the state unemployment compensation law, adding a specific disqualifer

for those incarcerated.

Some courts have found incarceration equivalent to disqualification resulting

“from job misconduct. Such grounds are often tenuous as the revelant statutory «
provisions declare that the misconduct must be job related. The courts often

stretch to interpret off duty incidents as relévant to the job. A Louisiana
court has refused to go through such mental gymnastics. In Smith v. Brown,
147 So. 2d 452, (1962), the court held that the appellant who had been
incarceratad for 21 days for nonsupport and as a result lost his job, was

not guilty of misconduct connected with his employment disqualifying him

from receiving unemployment compensation benefits. The court restated the
litany concerning elements of job misconduct found elsewheres. --Misconduct,
the court said, must constitute an act evidencing a wanton or wilful disregard
for employment interests. In the case before it, the court could find no
connection between the. act causing incarceration, and the employment.

When these unempioyment compensation eligibility disputes wind up in the
courts, the period of incarceration involved in each case is less than one year.
If impriscnment exceeds this time span, other sections in the unemployment .
compensation act work to the releasees' disadvantage, depriving them of" ’
benefits. While .incarcerated, an inmate fails to.meet the eligibility require- .
ments. All states demand that in order to receive benefits, a claimant must be
both able and available for work. Usually, this necessitates registering at the
local public employment. office and subsequent periodic visits thereto. Many
states also impose the condition that a claimant be actively seeking employment:
or making a reasonable effort to obtain work. The inmate,confined to the
institution, may not satisfy these eligibility requirements.

Uppn release, the now mobile ex-offender can announce his/her intentions
to seek work. However, while searching, the releasee most often will stil] be
unable to collect benefits due to.the expiration of the eligibility period.
Benefits are made available to workers who have recent attachment to the
covered labor force. In every. state, a worker's benefit rights, paid over a
period referred to as the benefit year, are determined on the basis of
nis -employment in covered work during a prior period called the base
period. Most states (35) mimic the definition contained in the Federal
Unemployment Tax Act (FUTA). Base oeriod is-limited to the -first four of
the last five calandar quarteis inmediately preceding 'the first day of an

individual's benefit year. Four states desciibe it as the last four quarters. -

Thirteen other states have variations of the above, but in no state does any
base period precede the benefit years inception by more than seven calendar
quarters. - During tnis period, the gualifying wage must be earned. ODue to
eligibility restrictions, an inmate cannot initiate his/her claims for
unempioyment compensation benefits until release. Howevery by that time,

he has lost a viable base period, for the preceding.perfod, in which he

ic imprisoned, produced no income under covered employment, and thus the .
necessary qualifying wage is not received. "
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Institutional Employment

Although not engaged in "covered employment" while imprisoned, most
inmates do work during their stay at an institution.6 The 1974 LEAA survey
~of state inmates collected data on jnstitutional work assignments. It was

discovered that 74% of the state inmates had some job duties. From this group,
16 percent were assigned to the kitchen or dining hall, 13 percent worked in
prison industries, 11 percent had maintenance and repair chores, and the bulk of
the remaining had janitorial, farm, administrative, laundry and hospital
duties. In promoting unempioyment compensation benefits for releasees,
consideration must be given to basing these rights upon ‘this institutional
work. The prospects of succeeding on this claim largely depend upon whether
prison employment is compatible with the following conditions:

a. There must not be a specific statutory prohibition;

b. Corrections Departments must be covered employers;

c. There must exist an empioyer-employee relationship;

d. Inmate must work for at least a certain amount of time;

e. The qualifying wage must be earned; - S .

f. Employer must contribute to the unemployment compensation fund;
g. Inmates must be eligible and not suffer a disqualification.

Each of these conditions shall be individually discussed below.

a. There must not be a speci-ic statutory prchibition

The unemployment compensation laws, desigted to foster security within the
general populace, cover a broad range of employees. There are,. however, certain
types of services the acts specifically delete from coverage. For the most
part, each state is free to designate which occupations merit unemployment
compensation protection. The only restrictions placed upon this right comes
from the 1970 amendments to FUTA. In order for employers to receive a federal
credit on their state contributions, states must extend coverage to state
hospitals, state institutions of high education, and certain non-profit
organizations. For other occupations, most states follow the federal policies
expressed in FUTA with respect to covered employment, although they are not
obligated to do so.

In accord with exclusions enumerated under FUTA [26.U.S.C.% 3306(c)],
most states routinely exclude from their unemployment compensation acts the
following services: ' -

for relatives

. by students

by hospital patients for hospital
domestic '

agricul tural :

of state and local employees

for certain non profit organizations.

NN B WN —

6/ Many states by statute dictate that inmates must work. See, e.g., Cal.
Penal Code § 2700 (West 1970); Ohio Rev. Code Ann. § 5147.03 (Page 1970), as
amended (Page Supp. 1972); Pa. Stat. Ann. tit. 71, § 305 (1962); Tex. Rev. Civ.
Stat. Ann. art. 6166x-1(1970).
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The last three exclusions enumerated are of crucial importance to the working
inmate and merit special consideration. : : S

Remuneration for an inmate's labor comes from the state's corrections

- department. The inmate thus is an "employee" of the state. Fifteen states
~absolutely prohibit unemployment compensation coverage to its state employees.

In these states, therefore, the working inmate cannot qualify for compensation.
Nine states cover their own employees only upon election. The employing
organization would have to voluntarily elect to contribute towards the unem-
ployment compensation fund, . thereby incorporating their employees into the -
system. In 28 states, the law provides for mandatory coverage for state
employees. In these states, if the other requirements are met, the inmate
could be entitled to receive benefits. Table 2 identifies the practice con-

.cerning state employees for each state.

Every jurisdiction except the District of Columbia, Hawaii, Minnesota and
Puerto Rico exclude agricultural labor from coverage. By the terms of most
unemployment acts, agricultural services excluded from coverage are those
which must be performed in the employ of the operator of a farm, with respect
to a commoaity in its unmanufactured state and the operator must have produced

- more than one-half of a commodity with respect to which the service is performed.

Labor on prison farms meets this definitien and as such, this employment would
be excluded from unemployment compensatic'. protection. According. to..the 1974
LEAA survey, this exclusion would cover 12,600 inmates working on prison farms,
or roughly 9 percent o; the state prison population engaged in institutional
work in January, 1974.

The FUTA declares that in order for an employer to receive a federal credit
for state unemployment tax, employees of state hospitals and certain
non-profit organizations must be provided for under the state laws.
(26 USCA § 3309). This provision of the federal law_provides the only
insight into congress' philosophy towards-extending benefits to inmates.
Congress specified six exceptions under which, to receive a federal credit,
the states have no obligation to include coverage for non-profit organizations
or ctate hospitals. The following exception ddresses inmate labor:

This section shall not apply to service
performed (6) for a hosptial in
a state prison or other correctional
institution by an inmate ¢f the prison

or correctional institution.

This exception, removing the tax-credit incentive vis-a-vis inmate coverage,
manifests an attitude on the behalf of congress opposed.-to the inclusion of
inmates in an unemployment campensation system. " As a result, most states in
their unemployment compensation acts have denied benefit rights to these
hOSpiga] employees, affecting the 3,300 inmates reportedly so employed in
1974.© This is the only provision shared by most states directly addressing
the inmate question. Benefit entitlement for other inmate laborers must be

“determined on the basis of collateral requirements, eligibility, employment

status, qualifying wages,etc. '

7/ LEAA, Survey of Inmates of State Correctional Facilities: Advance Report

(Wash. D.C.: U.S. Dept. of Justice, 1976) Table 9, p. 33.

8 Id.
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b. Covered Employer

: If an employer is engaged in an enterprise covered by the unemployment

compensation act, whether or not he/she is obligated to pay unemployment
compensation taxes depends upon the number of days or veeks.a worker is
employed, or the amount of the employer's quarterly or-yearly payroll.
Thirty-one states have adopted the FUTA definition of covered employer; )
i.e. a quarterly payroll or $1500 in the calendar year or preceding calendar
year; or on each of some 20 days during the calendar year or during the
preceding calendar year, each day being in a different calendar week, he
employed at least one individual for some portion of the day. [26 U.S.C.A.
§ 3306 (a)]. Clearly, prisons which engage inmate labor, fulfill this
requirement and merit "employer" status for purposes of the act. No
condition imposed by states which chose not to follow the federal def-
inition achieve contrary results. In fact, other definitions have.
liberalized this requirement, encompassing an even greater number of
employers within the acts'scope.

c. Employer-Employee Relationship

Before an employer need pay an unemployment tax on a worker, an
employer-employee relationship, as defined by the unemployment ‘compensation
acts, must exist. Unlike traditional employer-employee relationships often

defined in master-servant terms, most states statutes contain an expansive
~definition for this association. The common law master-servant relationship
plays a dominant role in only five jurisdictions, Alabama, District of ‘
Columbia, Kentucky, Minnesota and Mississippi. A few jurisdictions express
this relatignship in terms of "contract of hire, written or oral, express
or implied!? By far, most states employ a broader concept in construing an-
employer-employee relationship. Thirty-four states declare that service for
renumeration is considered employment unless it meets each of these three tests:

1. The individual has been and will continue to be free from
control or direction over the performance of such services,
both under his contract of service and in fact and,

2. such services is either outside the usual course of business for
which such service is performed or such service is performed
outside of all the places of business of the enterprise for
which such service is performed and,

3. such individual is engaged'fn an independently established
trade, occupation,. profession or business.

The above three tests strive to exclude those workers who manifest independence
(i.e., independent contractors) from the control of another. The working
inmate is the antithesis of the independent contractoir, stringently subject

to the direction of corrections officials. In‘interpreting "employee"
definition clauses, courts have held that in doubtful cases, interpretions
should be made in favor of the employment relationship due to the remedial

9/ California, New York

I N Ly
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nature of the act. 1Hearst Publications v. U.S., 70 F. Supp. 666, aff'd 168
F.2d 751 (D.C. Cal. 1946).

It would seem, therefore, that the working inmate falls within:the
employer-employee test for most jurisdictions. This interpretation suffers
serious set backs from many states' interpretations of the inmate's identity
as an employee. Numerous states, compelled by .doctrines holding that lawful
incarceration brings about necessary limitations of many rights and privleges,
chose to look upon incarceration as a forced condition, not voluntarily
entered into, depriving the inmate of the free Y611'requisite‘in the
formation of an empioyer-employee relationship.!Q In an opinion letter
by the Minnesota Attorney General in response to a corrections' department
inguiry concerning the attempts to unionize inmate laborers, the following .
statements were made: : Co

The "economic rzalities" of the situation at hand

indicate that inmates are neigher "employed" nor "employees®.
For example, although there does not appear to be any expresses
statutory requirement that inmates at the Minnesota State Prison
work, there must be an implicit oblization to do so since an
inmate's sentence may only be diminished by laboring with dili- .
gence and fidelity. . . Moreover, inmates may constitutionall

be forced to work. .. . these factors certainly are not typical
in an employment situction. . . Furthermore, inmates are
incarcerated not for the purpose of becoming public employees,
but for conduct tnat the judicial system has deemed sufficient -
to warrant separation from the remainder of society. The fact
that a number of inmates do perform services of an employment
nature Js inci??nta1 to the fact of such separation and .
incarceration. ’

Likewise, when addressing the jssue of prisoner unions, the N.Y. Department
of Correctional Services claimed that "the relationship of the inmates to
the Department of Correctional Services is not that of an-empToyer-emp]oyee“.]Z"‘

Such policies in some instances have been written into state laws, most
often in the form of the state legislatively disavowing the inmate's employee
status. For example, Arizona Revised Statute § 31-345 (E) states that:

10/ This View, depriving inmates of ordinary rights ahd‘privilégés;,was. .
-expressed by the Supreme Court in Price v. Johnston, 334 U.S. 266,285 (19487, -
Ancther view currently in favor is found in the dictum of Coffin v. Reicnard, 163 F.

2d 413,445 (6th Cir. 1944), in which it is stated "A prisoner retains all the .
rights of an ordinary citizen except those expressly, or by necessary implication,
taken away from him by Taw". - ' ‘

11/ From Attorney General Warren Spannaus to Kenneth Schoen, Minnesota Commissioner -
of Corrections, August 22, 1975.

12/ Letter of Oct. 8, 1971 to Lawrence Ross, Esq., Legal Aid Society, New York
City, N.Y.
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Nothing in this section is intended to restore,-in L
whole or in part, the civil rights of any prisoner.~ No-
‘prisoner compensated under this section shall be
considered as an enployee or to be employed by the
state or the department of corrections, nor shall

any such prisoner come within any of the provisions

of the workmen's compensation or occupational’

disease conipensation. . .

Absent a specific statutory expression, the foregoing opjnions and
corrections departments‘attitudes denying employee rights to an inmate are
subject to judicial review. This particular subject, i.e. whether an
inmate is an employee for purposes of the unempioyment compensation laws,
has y«t to be litigated. However, the inmate's employee status with
respect to other labor laws has gone betore the courts. The most
frequently contested cases concerns the rights to collect workmen's
- compensation. In all, eleven states have considered and denied prison?rs'ﬁ
claims to collect workmen's compensation for prison incurred injuries.!'3
For the most part, tie courts exhibit a reluctance to extend to prisoners
the general protective labor legislation. benefits without specific
statutory authorization. One line of opinions concurs with the aforemen-
tioned Minnesota Attorney General's opinion, holding that the compulsory
prison labor requirement negates ahy contractual emp]oy?g/émployer
relationship fur the purpose of workmen's compensation. Other reasons
for denial centered upon the non-emp]oyee]gtatus'of inmates include the
rehabilitative work goal of prison labor,'® the statutory fixing of
recompense, the inability to bargin or strike for higher wages, the
inability of the prisoner to refuse work, the fact that no workmen's
compensation insurance premiums were paid, and that compensation is a
"matter of grace".! '

In only two situations have nrisoners' workmen's compensation claims
succeeded. First, claims have been awarded where a statute creates the
right. [for example, 18.U.5.C.4126; Md. Ann. Code art. 101, § 35 (1972);
N.C. Gen. Stat § 97-13 (c) (1972); Ore. Rev. Stat. § 655.505 (1968); and
. Wis. Stat. 5§ 102-95 (West Supp. (1972)]. Second, insurance has been
granted to inmates engaged in employment -outside the jail premises, for
some consideration, on loan to a private]9r public corporation and not
under the direct control of ja+l guards. *.

13/ See, e.g., Miller v. Gity of Boise, 70 Idaho 137, 212 P.2d 654 (1949);
Turner v. Peerless Insurance Co., 170 110 So.2d 807 (La. App. 1959); Greene's
Case, 280 Mass. 506, 182 N.E. 857(1932); Scott v. City of Hobbs, 60 N.M. 330,
P.2d 854(1961). T :
14/ See, e.g., Shain v. Idaho State Penitentiary, 77 Idaho 292, 291 P.2d 870 (1355).
15/ See Sprouse v. Federa! Prison Indus. Inc., 480 F.2d 1 (5th Cir. 1973); Cadeau
v. Boys Vocational School, 359 Mich. 598, 103 N.W.2d 443,

16/ Shain v. Tdano Statc Penitentiary, infra.

17/ Johnson v. Industrial Commission, 88 Ariz. 354, 355 P.2d 1021 (1960);

State Compensation Insurance Fund v. dorkmen's Compensation Appeals Board,

8 Cal. App.3d 973, 87 Cal. Reptr. 770 (1970).
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Althcugh at present the case law overwhelmingly rejects compensation rights,
inroads have,over the past five years,been made with state legislatures creating
the right. The Council of State Governments, comprised of state representatives,
has also recommended the incerporation of prison laborers into the workmen's
compensation system. In addition, many courts, while denying the claims,
express a sens2 of injustice and strongly urge the legislatures to provide
a remedy. The court in Frederick v. Men's Reformatory, 203 N.W.2d 797 (lowa
1973) stated that: D .

Although prisoners are not covered by workmen's compensation
while working in prison industries, their injuries are no less
real than those suffered by other workers. Uncompensated
disabilities which endure beyond termination of incarcerction
are a cruel and uncontemplated form of enhanced punishment.
-They are an obsticle to rehabilitative and foreshadow in-
calculable social cost. The unique problem of prisoners

calls for careful legislative amendment of compensation

acts, adapting their coverage to appropr1ate kinds of prison’
employment and disability.

" 'n spite’ of'any”trends towards inmate inclusion into WOkaen‘s com-

‘ pensation, optimism that this movement may be accompanied by a blanket

endorsement for the extension of the general protective labor laws to
inmates must be kept in check. In bemoaning the injustice of depr1v1ng
work related injury awards to inmates, the courts were moved by the vision
of mangled bodies, robbed of its income earning capacity, forced to endure
aconomic hardshios not imposed upon the general public. There have never
been such expressions alluded to with respect to unemployment rights,
minimum wages or the full panoply of labor protections which has been
bestowed upon the American labor force in this century.

d. Time Requirements

Unemployment compensation benefits go only to those workers with a
substantial and recent attachment to the labor force. To implement this
condition, qualifying requirements demand a sufficient number of weeks
of employment and/or the receipt of minimum amount of wages during the
base period. Table 3 lists those states which condition payments upon
having worked a minimum Tength of time. These requirements vary in length
among states, but all fall within the 14-20 week range. In addition, many
states which adjust the benefit levels according to wages received during
the highest quarter insist upon wage distribution over at léast -two calendar
quarters. Many other states require the earning of the multiple of the
weekly benefit amount. If this amount is truly one-half of the c¢laimant's
normal weekly wage, then a requirement of, say 30 times his weekly benefit
(e.g., Colorado, Hawaii, Kansas, Louisiana) indirectly requires 15 weeks of
work with norme] earnings.
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Whether or not a working inmate fulfills this criteria must be
agetermined on an individual basis. In deciding whethzr an inmate has
worked a sufficient time span, only the year preceding his/her release
may be taken into account, as this year coincides with the running of the
base period. There is no concrete data identifying the average length
of time inmates employed in prison remain on a work assignment. Because
many states by statute require inmates to work, it may be speculated that
a substantial number are employed during most of the incarceration period.
A questionnarie was sent to correctional industries administrators requesting
information on the average length of time an inmate is employed. The responses
received varied from three months in Oregon to 37 months in Kentucky, with
a few states replying that the jobs frequently lasted during the entire
period of incarceration. By far, most states indicated that the average
inmate served at least six months on the industry's-assignment.

This, however, does not mean the typical inmate, employed in a prison
industry shop, works only for six months. These statistics do not take
into account mobility within the prison industries or other assignments
within the institution an inmate may have been fulfilling before or after
his industries hitch. - Unemployment compensation laws do not require that
the minimum wage and time specifications be met on one job. Accumulation
of wages-and"time from various places of eniployment is permissible, provided

that all qualifying employment takes place during the base period;

It is difficult to ascertain whether or not the bulk of working
inmates are engaged in prison employment during the critical last year
of incarceration. However, certain facts would indicate that a substan-
tial majority are employed at this time. First, the mandatory work.
requirements are not lifted for this period. Second, most inmates depart
state correctional institutions under parole. Parole boards, in making
their determinaticns, examine the inmates prison work history, favoring
the working inmate over an idie one. Accordingly, prisonwise inmates,
as their paroie hearing date approaches, have an additional incentive
to partake in prison labor during their last year of incarceration.

‘e. Qualifying Waze

Benefit levels are not commensurated with or determined by need. They
reflect the amount of wages received during the base year. Because unemploy-
ment compensation attempts to substitute for a loss of wages, the greater
the past wage, the higher the benefits. Generally, these benefits- represent
about one-half of the past weekly wages, limited by a maximum weekly.
benefit amount. The maximum amount is determined by one-of two meuhods
Some states utilize a flexible maximum weekly benefit aTount program, .-’

- expressing the maximum as a percentage of the statewide average weekly -

covered wage, per11tt1ng automatic adjustments in the ‘maximum amount” to
reflect changes in eerning-levels. The second method finds state
legislatures periodically fixing thé maximum amount.

Before meriting any benefits a minimum or qﬁa1ifying.wage must have’

been earned during the base period. Table 4 indicates what the minimum
wage requirement is in each state in order to qualify for the lowest

10
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benefits. The table also identifies those states which, as part of their
qualifying wage criteria, dem>nd a set minimum amount be earned in at,
least one quarter. ’

Most of these minimum qualifying levels are small, usually requiring

the earning of less than one thousand dollars over a half year period.
For the average wage earner, such amounts are easily attained. Inmates
though, are not average wage earners. Their pay levels may be measured
in pennies per hour. Protection under minimum wage laws has never reached
this group. Courts have refused to extend this right under the theory
that a prisoner is not a true employee of the state and is not entitled
to the fruits of his labor.18 A breakdown of institutional labor pay
rates was compiled by the 1974 LEAA survey. This census revealed that for
those inmates engaged in prison labor, 45,600 (33%) earned less than six
cents per hour, 34,200 (25%) make between 6-20 cents per hour, 7,300 (5%)
receive over 21 cents per hour and 40,500 (29%) collect no compensation.
Table 4 contrasts the average and maximum quarterly prison.industries
wages earned per inmate with the qualifying wage required to collect
minimum benefits. .Although such figures only effect roughly 16% of

- the total prison population employed by prison industries, the wages
paid in those programs tend to parallel non-industries institutional

. wages. ‘Thus, in most instances, whether or not qualifying wage require-
ments are met with prisen industry wages, runs true for the working
inmate population in general. In tabulating- this table, the hourly wage
rate was multiplied by 40 to ascertain the weekly pay scale. However, in
most cases, the "normal® 40 hour work week within the prison does not
exist. The inmates work substantially fewer hours. Thus, the maximum
quarterly wages reported in the table will tend to run high. The full _
work week is difficult to achieve in the institution. Limitations imposed
by “state use" systems, restricting the market for prison made goods to
government agencies, confine employment to prison maintenance and the
production of limited goods. §§ a result, "prisons often have trouble
keeping all inmates occupied”. Consequently, even those inmates who
work seldom achieve a 40 hour week. Further, the working day is also
reduced by security matters, visitation interruptions, therapy programs,
long meal breaks (due to dining hall crowded conditions) and daytime
counts. These acdministrative matters tend to "reduce the prison .industries
work day to as little as four and seldom more than six hours" per day.Z20
According to table 4, qualifying wages are rarely achieved. Even where
qualifying wage requirements are satisfied, low prison wages would tend to
produce only the minimum benefits, which in most states fall under 20
dollars per week. Table 5 enumerates minimum benefit levels in each
state effective on December 31, 1975. ' For that year, the median minimum
benefit amount was $14 a week, or $56 for 4 four week period. At the
same time, the average monthly payment per unemployment compensation

- recipiert was $278.

T3/E.g., MclLaughlin v. Royster No. 13,881 at 1-2 (4th Cir., mem., Sept. 8, 1969).
"There is no constitutional requirement that prisoners be paid at all for work -:
required to be performed during the terms of imprisonment." :

19/ Glaser, The Effectiveness of a Prison and Parole System,(Indianapolis:
Bobbs-Merrill Co. Inc., 1964) pp. 224-225.

20/ Miller, McArthur, & Montilla, The Role of Prison Industries Now and in

the Future: A Planning Study (Wash. D.C.: Institute of Criminal lLaw and
Procedure, 1975) pp. 28-29.
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f. Employer Must Coniribute to the Unemployment Compensation Fund

-~ The primary source for financing state unemployment benefits comes from
taxes paid by subject employers based on the wages earned by their covered - -
workers. Only three states, Alabama, Alaska and New Jersey collect from
employees contributions on wages earned. In most states, (42) the standard
tax rate levied on each employer until they establish a rate based on their
experience rests at 2.7 percent (the maximum allowable credit against the
federal tax) for the first $4200 in wages paid to a worker within a -
calendar year. Wages, by state law, include the cash value of remunera-
tion paid in any medimum other than cash, including, in accord with the
federal pattern, employers payment of employees' tax for Federal old-age
Survivors Insurance and payments from or to certain special benefit funds
for employees. : C

Every state adjusts the individual tax level according to each employer's
unemployment- history. The greater the number of ex-émployees receiving these
benefits, the higher the tax imposed on the employer. Experience rating
piovisions vary among the ste >s.” Most states (32) utilize a reserve-ratio
formula. By this method, recurds are maintained evidencing the employer
payroll, contributions and benefits paid to his/her workers. The benefits
are substracted from the contributions, with the difference divided by the
payroll to determine the size of the balance in terms of the potential
Viability for benefits inherent in wage payments.

Forty-two states and the federal government's prison industries
administrators responded to an inquiry concerning unemployment compensation
rights of their inmate employees. No state reported contributing towards
the unemployment compensation fund based upon inmate wages. When reasons
were supplied they generally fell under thrce categories; a) state law
excludes inmates from unemplioyment compensation protection; b) state
law excludes state employees from unemployment compensation; or c) the
inmates fail to earn qualifying wages.

Fear also has been expressed by corrections officials that the unemploy-
ment compensation tax on inmate labor would be burdensomely high in light
of the experience ratios. Ex-offenders, newly released, suffer a dispropor-
tionately high unemployment rate when compared to the general population.
Studies into ex-offender employment problems are repiete with examples of
chronic unemployment. The 1967 Task Force Report on Corrections of the
President's Commission on Law Enforcement and Administration of Justice
reported that three months after release, only about four out of ten
federal releasees had worked at least 80 percent of the .time;. and nearly
two out of ten had still been unable to find work of any kind. Given
this high unemployment rate, the experience ratio formulas would drive
the unemployment compensation tax for inmate labor to the max<mum
allowable amounts. » .

12
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g. Inmates Must be Eligible and not Suffer a Disqua]ification-

e .7 Finally, the employed inmate, like any other worker, must meet the -

, general eligibility requirements. As previously mentioned, aside from .
— : the attainment of a qualifying wage in a covered industry, eligibility.
normally depends upon the availability to work, evidenced by signing up
at a local employment office and maintaining a visable work willingness
by ‘subsequent visits. This may be achieved by ‘an inmate at release who, .
during his/her last year of incarceration (base period)zis employed. For
those inmates ceasing work prior to the final year, a viable base period
may be lost and the potential benefit year expire prior to rclease.

The inmate who terminates employment before the release date may also
lose his/her right to collect benefits through statutory disqualification..
Disqualification most frequently arises from voluntary job separation
without good cause, discharge for job related misconduct or refusal to
accept suitable employment. In a penal institution, the first factor

- would most frequently come into play. Chroric absentism, failure to -
appear at the assigned work detail, may result in lose of that assignment.
Such loses are interpreted as discharges for cause, constituting a
voluntary job lose. ' o o . o

The period of unemployment compensation disqualification.yaries by
grounds and state. In some states, benefits are merely postponed for ,
a prescribed period. In otuers, a reduction of benefits otherwise payable,
or a total cancellation of henefit rights may occur. Unlike problems
arising from inability to work, which terminates immediately upon a change
in condition, disqualification results in benefit deprivation for a
definite period specified by law or set by the administrative agency _
within the limits contained in the law, or for the duration of the unemploy-
ment period. Typically, the disqualification period encompasses the week -
in which the disqualifying act occurred, and ‘a.specific number of consecu- ~
tive calendar weeks following. These "penalty" weeks vary, ranging from.
four weeks in Puerto Rico to one through twenty-six weeks in. Texas. Some
states disqualify for the entire unemployment period, requiring a specified
amount of new work or wages to requalify. Additiunally, some states not
only postpone benefits, but reduce them as well.

Work Release

The last facet of inmate labor to be examined consists of employment
within the commuriity under a work release or work furlough program. The &
- ' first work release plan dates back to 1913 in Wisconsin. A hiatus existed -
coe until 1956 when Virginia instituted a program. Since ‘then, 45 other states,
the District of Columbia, and the federal government have authorized work
release. The essential characteristic under all these programs is the
empnasis placed upcn reducing the institutionalization of the ?nmate by
giving "further transitional preparation for community life."<' 1In so .
striving, nearly one-half of those states in which a work release program op-
erates insist that the working conditions simulate those existing for the
general labor force, including hours worked and receipt of the prevailing

21/ Administrative Directive, State of Connecticut Dept. of Corrections
Chapter 8.1 (4){a)(1).
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wages.22 Consequently, the jobs held under these programs are high paying
and more "regular" than prison jobs, producing fewer impediments towards
the collection of unemployment compensation. Another potential barrier

is 1ifted by the statutes. According to them, work releasees are. not
considered employees of the corrections department but of the individual
private employer. The District of Columbia statute exemplifies th1s rule.

Except where employed and paid by the District of
Columbia for the performance of work for the District
of Columbia government, no prisoner employed in the free
community uncer the provisions of the subchapter shall,
while working in such employment in the free community
or going to or from such employment be deemed to be an
agent, employee or servant of the District of Columbia

- government (D.C. Code Annotated § 24-470).

Thus, state employe restrictions do not come into play.

In spite of the .greater ease in which benefits may'be obtained under
these programs, the low utilization of work release in most states, . ‘
usuaily less than 10 percent of a 'state's. prison population, results in
few inmates releasees receiving this protection. Table-6 enumerates
work release sizes by states for those jurisdictions which responded
to our questionnaire eliciting this information. Also, reproduced here
in Table 7, is the work release sizes and uti]égation rates as recorded
by Richard Swanson in his work release survey. :

Certain obstacles exist which hinder the receipt of unemployment
insurance by work releasees. First, a few jurisdictions, by statute,
exclude this group from covered employment. For example, one unempioy-
ment compensation eligibility condition within the D1str1ct of Columbia
specifically depends upon not having been

a prisoner in a District of Columbia correctional

or penal institution who was employed in the free
community under authority of the District of Columbia
Work Release Act, or that he has not made a claim

for benefits with respect to a-week during which

he was a prisoner in a District of Columbia

correctional or pena] institution. [DL, Code Annotated §
46-309(f)]

Some states- which presently extend unemp]oyment compensation coverage. ;
to work releasees are debating a change in policy. One.such stafe-is-
Michigan which has under consideration'a bill [Senate 8111 1051 (19?5)]

22/ As of 1973, 44.2 percent of those states with a work re]ease DrogramA
legislatively require that rates of pay and hours must-be at least equal”
to prevailing rate 1in community. Swanson, Work Release: Toward an
Understanding of the Law, Policy and Operation of Community-Based State
Corrections, volume 1, [Carbondale, I1lincis: Center for. Study of Crime,
Deiinguency and Corrections, 1973] at Appendix-A, p. 11. See, e.g.
Administrative Directives, state of Connecticut Dept. of Corrections
Chapter MNo. 8.1,2(b); Ga. Code Ann. 125-3-4-.04(4)(a). Federal law has a
similar provision 18 U.S.C. § 4082 (c)(iii) 1970. ~ -

23/ 1d., Appendix A, Table 5.
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which would amend the Michigan Employment Security-Aéf’by adding to the

-Tist of uncovered employment "Services performed by -an inmate of a jail..
~or penal institution under a work-pass program”.- -The bill's supporters

contend that this exclusion will foster work release growth. They argue.
that upon release, work release participants lose their eligibility in -
the program and most often. the jobs. they held thereunder.. Many of these -

- individuals, handicapped with "ex-con" stigmas, encounter difficulty in.
.securing employment. Consequently, under the experience-ratio method

of determining the unemployment compensation tax paid by employers,
whereby benefits are charged back to the employer, the employer
participant in the work-pass program must pay a high tax rate.
This would discourage their future participation and compound the
difficulty in recruiting new employers for the program.

Second, because of restrictions placed upon individual work release
duration, many participants are unable to accumulate a sufficient period
of employment in order to qualify for benefits. Work release acts as a
transitional device. It assists in the reintroduction of the incarcerated
offender into the free community. AS such, participation in it is limited -
to the months immediately preceding the anticipated release date.  Table
8 identifies the maximum duration for those states which responded to our

. work release questionnarie. In addition, it reveals the average duration

for the program for the eight states which had this information avaiiable.
Only one state reported an average duration in excessiof five months, or
well less than two calendar quarters. - : :

Third, many'work releasees lose their work release jobs on grounds

~constituting a disqualification under the various state unemployment

compensation laws. Although most inmates leave work release jobs as a
result of parole or discharge, the states do report a substantial number
of terminations resulting from rule infractions, aicoholism, drugs, escape
and poor adjustments. An insight into the extert of these "unfavorable®

 terminations is found in reports by state correztions departments from o

Michigan, Connecticut, and Nebraska. Connacticut reports that for
1974-1975, 14.3 percent of all participants were removed for cause,
primarily due to drugs, alcohol or escape. Michigan disclosed that

in 1974, 12 percent of all participants were fired, 16.percent suffered
disciplinary terminations, 4 percent escaped, and 2 percent quit. -
Finally, since the inception of the Nebraska work release program, 20
percent have left the program due to rule violations, 2 percent after an
inmate's request and 4 percent because of escape.

Fourth, in light of most inmates' meager work histories, lack of job
skills and under-education, work release employment most often consists
of unskilled labor. Accordingly, wages received by the participants
tend to fall at the lower end of the pay scale, usually the minimum wage.
Low pay coupled with short job stays may prevent the work releasee from
accumulating a sufficient gross wage which -would entitle him to unemploy-
ment compensation benefits. Or, alternatively, a qualifying wage may be
achieved, but the benefits derived from thig wage would typically be the
minimum or close to Jt. :

15
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II. Arguments Supporting Released Offenders Rights to Unemployment CompenSAtfon

The above analysis details the difficulties enccuntered by released
offenders when applying for unemployment compensation.- .Each state has been
given free reign by the federal government to design and operate their o
unemployment compensation system (with only a few conforming requirements:-
specified in FUTA in order to receive a federal credit). Thus, two
released inmates from different states, under identical circumstances
.vis-a-vis work history, salary, etc., may, when applying for unemploy-
ment benefits, receive contrary results. A generalization however may .
be made. The majority of released offenders will lose in their efforts
- to receive unemployment compensation based upon pre-prison and prison
employment. The new releasee will be trapped in a paradox. To qualify
for unemployment, he will first have.to secure a new job in the community
and fulfill the prerequisite work requirements. Yet the new releasee,
at the point of release, frequently in the most desperate need for money
in which to start his life anew, suffers severe employment handicaps and
as a group, exhibits high unemployment rates.

To bypass the hit or miss individual application procedure in which -
a handful of releasees may qualify for benefits, legislative action is
needed to assure a larger percentage of inmates financial assistance at
release. In spite of the numerous difficulties previously mentioned, a
compeliing arguement for such legislative reform can be-made. :

The need for increased government financial assistance, over and above
the traditional gate money, is well documented elsewhere and shall not be
further discussed in this paper.t? In approaching a legislative body,
proponets for expanding unemployment compensation ccverage to released
inmates, in addition to the arguments concerning the desperate financial
need shared by most of these individuals and the paucity of government
economic assistance presently at. their disposal, may make the following
arguments which directly touch and concern the unemployment compensation
system:

16
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TABLE 4

PRISON INDUSTRY WAGES AND UNEMPLOYMENT COMPENSATION RIGHTS

Average Quarterly Maximum Quarterly qug:s Requirreq’ Eor Qualifying Wages
: Prison Indﬁjstry Wages Prison Indgstry wages Minimum [_Beneflt_ Average Maximum
State Per Inmate Perf Inmate Base Period / High Quarter Quarterly / Quarterly
Alabama none : none : . 525 $350 no no
. Alaska ' no industries pfogram A 750 | no no
Arizona $104 $182 . 562.50 375 -~ . no no
Arkansas none none _ | 450 | o  no no
California 81.77 182 : 750 no no
Colorado : 48,754 750 no 1o
Connecticut ' | 48.104 600 ‘no no
Delaware : .74.104 | ~ 360 ) | no no
Dist, Qf Columbia 235,95 450 300 no no
Florida , none none - 400 ' no H no
Georgia none " none ' 432 175 no gv - no
Hawaii 78 156 150 ‘ yes yes
Idaho 121.81 208 o 520 416.01 no no
Minois 162.50 - 300 ' 800 - " no no
Indiana 52. 65 500 400 no no
Towa 65 300 | 200 no no
Kansas _ a 570
Kentucky 45.50 130 ' 343.75 250 » no | . no

Louisiana ' 24.70% 300 ' no no






. _Hages Required For
Minimum Benefit

Average Quarterly
Prison Industry Wages

Maximum Quarterly
Prison Industry Wages

Qualifying Wages
Average Maximum

g R

AR R e

State Per Inmate Per Inmate ‘Base Period / High Quarter Quarterly-/ Quarterly
Maine none none 600 -no . ho
Haryland 130" 360 192.01 no no
Massachusetts 65 - 97.50 1,200 no no
Michigan ‘ 350.14

Minnesota 22.50 162.50 540 | . no yes
Mississippi none none 360 160 no nQ
Missouri 65 480 300 no no
Montana 32.50{1 - 455 299 "no no. -
Nebraska 54.35 65 600 200 no no
Nevada 44.20% 528 375 no no
New Hampshire 91 600 no lﬁ

New Jersey 32.50% 600 o P oo
New Mexico 122.85% 455 364,01 o o
New York 78 150.80 600 ho yes
North Carolina 40.69 65 565 150 no no
North Dakota 32 5ot 600 no no
Ohio 60 400

OkTahoma 44, 204 500 no no
Oregon 90 195 700 no yes
Pennsylvania 127.40 156 - 440 ]Zb yes yes
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Average Quarterly Maximum Quarterly Wages Required For - Qualifying Wages E
Prison Industry Wages Prison -Industry Wages Minimum Benefit -~ - Average - Maximum |
State Per Inmate Per Inmate Base Period / High Quatten Quarterly / Quarterly
Rhode Island’ - 130 | 130 400 | yes yes
South Carolina . . 84 | 300 180 - no no |
. _ i
South Dakota 72.80 97.50 590 400 ‘ no no |
Tennessee - 104 254.80 o 504 338 no no %
Texas - none none ‘ 500 125
Utah ' 65 | 104 700 _ no no
Vernont 17160 171.60 60 . ‘ yes yes
Virginia . 65 130 ' - 720 no no
Washington ' ' 122.20% | 1300 no 1o
_WestAVirginia ' 44. 20 - 700 no N ono
'Nisconsin et
4 - ' i
Wyoming B . 16.25 800 no dy o
5 1/ }Unless otherwise indicated, average quarterly wage is based upon 1975 information supplied by states’ corrections

-department.

‘ 2/ Unless otherwise indicated, based upon the 1975 maximum hourly rate as supplied by states' corrections department, For
E purpose of this tab]e a quarter consists of 13, 40 hour weeks.

3/ As of January 1, 1976.

4/ These figures are based upon maximum daily pay for inmates (in¢luding non-industries employment) for 1971.
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, TABLE 6
Co - STATE WORK RELEASE PROGRAMS
R BY NUMBER OF INMATE PARTICIPANTS
“March 1, 1976
: Number of
State Number of Inmates Work Release Residents
Connecticut ~3,060" ' 170
Delaware . 935 | | 70
: Florida © 16,568 1,419
: Georgia 11,180 300
; - Idaho 593 9
Nlinois 8,110" 192
Indiana 4,302 s
Iova ons 95
Maryland - 6,606 | » 300
Michigan 10,612 ' 17
Missouri 4,000 50
Nebraska 1,259 120
New Hampshire 302 ' 13
New York 16,056 ' ‘ 500
Ohio 9,538 ’ 135
Pennsylvania 7,000 - 82
Rhode Island 594 35
South Carolina 6,100 375
Tennessee 4,569" : 373
Texas '_A 18,934 50
“Virginia 6,092" - 9
*

Inmate populations as of January 1, 1976.
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TABLE 8

WORK RELEASE PAY AND DURATION
March 1, 1976

- | Averaée Weekly \ Average 7 Maximum 1
State Gross_Salary Qg532321: Duration
| Connecticut $117.522 - 6 months
é Delaware 85;00. 3-4 months
? Florida 91.96 4 months 12 months
% Georgia | 126.403 A. : 6-12 months 24 months
% Idaho ' 100.00 . 3 manths
§ Ilinois 90-150.00 12 months
% Towa 125.00 4.5 months 6 months
; ‘Mary1and ‘ 100.00
é Michigan_ ' ~ 2-3 months* 10 months.
i Missouri 131;60 : 4.5 months
New'Hampshire 95.00
New Jersey 9 months
NeQ York 100.00 ' 4 months
North Carolina 100.00
Oklahoma 110.002 3 months 6 month§
South Carolina 132.00
Tenriessece 100.00 12 months
Texas v . SR VAP

1. Maximum Duration is found in the statutes and regulations éuthbrizing work release.
Selection of inmates to participate in work release programs is limited to those
prisoners who are within a specified time until their probable release.

2. Fiscal year 1974 - 1975,

3. Based on 40:hour week at average wage of $3.16/hour for Fiscal Year 1974 - 1975,

1974 statistics.
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TABLE 10

COMPARISON OF INITIAL UNEMPLOYMENT COMPENSATION CLAIMS WEEKLY
FILED AND NUMBER OF INDIVIDUALS WEEKLY RELEASED FROM STATE

INSTITUTIONS
Initial Unempluyment
' ‘ Average Insurgnce Claims
State! Prison Population Weeklv Released? Filed
California ) 20,007 136 - 60,120
Florida - 15,709 114 11,796
Georgia - 11,067 86 ' 17,207
Michigan - 10,882 , 100 30.834
New York 16,056 : 172 42,951
North Carolina 12,486 90 32,012
Ohio 11,451 104 22,794
Texas - 18,934 - 143, 11,741
Total 176,664 7% 229,455

1. The eight states used in tris comparison were chosen because they each
had, as of January 1, 1976, inrite ropulations in excess of 10,000.

2. These weekly released :1gures z2re based on 1970 figures, proport1onate1y
increased by the difference in the total inmate population for each state
in 1970 and 1976.

3. These figures are Tor the week ending January 17, 1976.

4. The average weekly release is .4118 percent of the initial unemploymert
insurance claims filed for the week ending January 17, 1976. This figure
is .sut ject to significant weekly changes, as the average weekly release
numbers are only estimates, and the number of claims weekly initiated may
drastically change. Fowever, inspite of any alterations, it is unlikely
that this figure will ever surpass one percent.

e
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Unemployment Insurance: Changes for Releasee Participation

: Introduction

" As presently written, state laws exclude releasees fron ‘the unemployment
insurance rolls because they either fail to qualify for benefits or are
specifically disqualified. The unemployment compensation report prepared
for our second advisory committee meeting outlined the obstacles confronting
a releas~ inmate applying for unemployment insurance benefits. In spite
of these challenges, relatively few changes néed be made in the state
unemployment insurance laws in order to bring releasees into compliance with
their requirements. This report describes prototype amendments necessary .to
open up the unemployment insurance system to a releasee. When reading this
report, the Toliowing caveats should be remembered:

1. Unemployment insurance laws are not uniform. However,
because the Federal Unemployment Tax Act (FUTA) imposes certain
requirements upon the states if they wish to receive a Federal
credit on the employer tax, most state laws: follow-a similar pattern.
Thus, the suggested amendmenus should, with minor changes, be- amenable
to most state laws.

2. These amendments cover only those inmates who, while in
prison, worked. The unempioyment insurance laws, short of a
drastic overhaul, cannot be made to accommodate an idle, non-working
individual. As for the inmate with a pre-incarceration work h1story
sufficient to qualify for unemployment insurance, special provisions
would have to be made whereby his benefits could be stayed during
incarceration and distributed after release.
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Amendments

‘ ‘Each stats's unemployment insurance law contains a section devoted to
definitions. Most states, following the FUTA example, use similar definitions.
Within this section, many of the amendments necessary to incorporate releasees
into the unemployment insurance system may be introduced. The most important .
change falls under the category “Employment". Employment defines which
employers and workers are subject to the unemployment insurance laws.
Traditionally, employment was comprehensive and only excluded those
services which, by law, were specifically deleted. These excluded
services typically .included agricultural labor, employment for the state,
student labor, and domestic services. “The exclusions alone would ,
eliminate the releasee who had worked while in prison for the Department _
of Corrections; i.e. state employment, from raceiving unemployment insurance., "
However, the 1976 amendments to FUTA (P.L. 94-566, §115) demand that, if

the state Yishes to receive a tax credit, they must cover their own
employees.)/ In order to clarify the state inmates' posture vis-a-vis

this change, a suggested amandment might read as follows:
"Emp]oymeht" means

"Services performed after 19 , by an individual
for the state of or any instrumentalities of this '
state or in the employ of this state and one or more other states
or their instrumentalities, including services performed by a
former inmate of a state prison or other state
correctional facility while the applicant was an inmate at that
prison or other correctional institution."é: o

_ Along.with this expanded definition, certain language to state laws must
be repealed. In 1970, amendments to FUTA required states to cover state
employees of certain institutions, including hospitals. At that time,
exceptions to this inclusion were enumerated, among them services perfdrmed
"for a hospital in a state prison or other state correctional institution
by an inmate of the prison or correctional institution”.- Similarly, the
1976 amendments to FUTA specify that although state employment must be
covered, such coverage need not extend to services performed "by an

inmate of a custodial or penal institution" (P.L. 94-566, 8115(b)). It
should be noted that FUTA does not demand these exclusions, but only
permits them without jeopardizing the Federal tax credit. "Following the
1970 Amendments all states seized upon the opportunity to exclude.inmate
hospital services. Therefore, all state laws would have to be amended by
repealing sections pertaining to specified inmate exclusions.

T/ Prior to these amencments the states were permitted, at their own discretion,

to include or exclude services performed for the state. :
2/ This language substantially comes from Minnesota Bill H.F. No. 1072 (1975)
which attempted to include releasees into the state unemployment irsurance
structure,
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Arother definitional change concerns "wages". Unemployment insurarce
laws state that in order to receive benefits, the ex-worker must have earned
a specified amount during & prescribed per1od of time. Cue to meager inmate
wages, few releasees have earned the minimum qualifying gross’ wages.: The
following alteration would overcome this problem by creating, for- the
purposes of this act, certain fictions w1th respect to inmate remunerat1on

- "Wages paid to inmates of state correct1onal facilities, not-
withstanding any other provision in this act, means an amount
computed at the prevailing state m1n1mum hour]y wage, regard]ess of
any compensation received by inmates.

or, alternatively, an amendment might state

"Wages paid to inmates of state correctional facilities
means an amount computed at the hourly wage rece1ved by the 1owest
grade civil service employee in the state.’

The concept of benefit year poses another d1ff1cu1ty for released
inmates. By limiting the collection period to the i year following a
period of employment, many releasees will be unable to CO11ect,insurance
because they are incarcerated during the e11g1b111ty pericd. - To surmount

~this hurd]e the following definition may be added:

"Benef1t year" with respect {2 an inmate released from a state -
correctional facility means the one year period beginning with

- the first day of the first wgek following the inmates release from -
a correctional institution”.>

By making the above definitional amendments, other provisions within
state unemployment insurance laws should cover the releasee without need for
further alterations. For example, eligibility problems are removed because the
releasee will have a viable benefit vear in which to fulfill the necessary. .
conditions, such as reporting to an employment office. Amount and duration
of benefits, which are computed according to gross wages during the base
period, may be ascertained by adhering to the wage fiction. Employer tax
may be paid by the state as they would for any other employee, -again
based upon the fictitious wage scheme. The one other area to which special
attention must be directed concerns disqualifications.

3/ Language comes from Cal. S.B. 626 (1975). Senator Behr has indicated that
he will reintroduce this bill in the 1977 session.

4/ See Minnesota Bill Fn. 1. Under the Minnesota unemployment insurance rate
schedule, this would result in a benefit of about $60 per week.

5/ In those states with "individual" base periods, the termination coincides
with the inception of the benefit year. In these jurisdictions an amendment
to the base period definiticn may be necessary.
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Disqualification

Disqualification universally includes voluntary job terminations with-
out good cause. Even where the statutes are silent as to the effects of
imprisonment, courts have held that anillegal act resulting in incar-
ceration is tantamount to a job leave without good cause, thereby denying
releasees' appeals for benefits. So as to clarify this issue, the
disqualification sections should specifically state that an arrest ,
and imprisonment will not jeopardize the inmate's right to collect. benefits
in the future.. Under the scheme proposed above, this language. may be super-
fluous, since we are predicating benefits upon-a right earned after arrest,
i.e. prison labor. However, if efforts are made to extend benefits based
upon pre-arrest labcr, then two additional changes must be made. o

First, any existing language specifically disqualifying ‘an individual
based upon an arrest and incarceration must be repealed. (Unless-arrest
is for a job misconduct incident which would disqualify the individual on
grounds other than voluntary quit.) Second, a delay clause must be created -~
whereby benefits otherwise due are held in abeyance until.the individual is
freed and competent to collect the insurance. Such a clause has some precedent

. in state laws. For example, the Georgia Employment Security Act preserves wage
credits and benefit rights for those entering the armed services during a
national emergency. These rights gre kept alive for the period of actual
service and six months thereafter.%/ - . :

If wage credits from preincarceration labor are preserved, than a’
potential conflict would arise in those situations where an individual could
qualify fcr unemployment insurance based upon both inmate and civilian
employment. In those situations, the law should specify which employment
controls, i.e. the amount of wages paid, benefits to be distributed, employer
to be charged. Equity considerations would favor basing the unemployment
insurance upon inmate labor. If benefits derived from the civilian. employ- .

ment, an employer's unemployment insurance account would be debited for these .- -

payments and his experience-ratio affected. This would resu];-ih an increase
tax upon the employer due to his employees criminal behavior.”/ o :

Some concern over this scheme may center upon inmate labor disincentives.

An inmate who had a civilian job with wages greater than those paid in

prison (or greater than the fictitious minimum wage distributed under the
proposed amendment above) may elect not to work while incarcerated, sc that

his eventual unemployment compensation would be greater. " This concern may = .
be countered in two ways. First, many state laws require that every abTe
inmate work when jobs are available. Second, due to prison overcrowding, it

is a simple fact that many inmates, regardless of their desire will be unable
to work or will perform meaningless tasks devoid of rehabilitation purposes.

6/ See Ga. Code Ann. $54-608.

1/ It'is interesting to note that the Georgia statute Feferred'to;inﬁfootnote
6 proy\des that benefits paid to persons who had entered the military duyring
a national emergency are not debited to the employer's employment experience.
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Extended Benefits

In recent years, Congress has provided for extended unemployment insurance
benefits, to be used once the regular state benefits expire (usually after 26

. weeks).§j In order to qualify for extended benefits, an individual need only

have been on the regular state unemployment insurance rolls and maintained

his eligibility. These extensions may run for 39 weeks, over and above the
normal state duration. As a practical matter, when approaching legislative .
bodies, it may be wise to specify that insurance, based upon inmate labor, would
not include the supplemental and extended benefits. Limiting the releasee to

the regular 26 week program (or benefit year) is .consistent with the distribution
period of LIFE and TARP, and should have no adverse affect on our ultimate goal
of ameliorating reintegration. The consensus among corrections officials and
penologists is that the:initial six month .period is the crucial time in which

the releasees' success or failure is most commonly determined. - Extended benefits
to releasees would be at a considerable expense to the government and raise ‘
the specter of a substantial work disincentive. California State Senator

Peter Behr has indicated that his new bill aimed at extending benefits to
releasees will differ from its predecessor in that it will limit benefits

to six months.

Miscellaneous

When extending unemployment insurance benefits to releasees, state law,
other than the Employment Security statutes, may have to be amended. For
example, in Arizona, there is a statutory provision which states that no
prisoner who receives compensation for his labor shall be considered an
employee of the state or Department of Correg*ions nor shall he be covered -
by workmen's compensation or other benefits._]

8/ Federal-state extended benefits cover the 27 to. 39th week of- unemployment.

and are funded 50 percent from state and 50 percent from Federal unemp]oyment

accounts. Emergency unemployment benefits cover the 40th to 65th week and are-
fully funded by the Federal unemployment accounts. This program is temporary,
due to expire March 31, 1977.

9/ Ariz. Rev. Stat. Ann. §31-254(E). See also California Penal Code §2700.
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A STUDY TO DETERMINE THE NUMBER OF INMATES IN_THE
TEXAS DEFARTMENT OF CORRECTIONS WHG..WERE-
- . ELIGIBLE FOR UNEMPLOYMENT INSURANCE-
“"PAYMENTS PRIOR TO INCARCEA; ioN

PURPOSE OF THE .S’I‘UDY

The purpose of this stud) was to deterrzne the number
of inmates in the Texas Depaxtnent of Correct1ons uho _were

e11glb1e for unemployment insurance payments prior to 1ncar-

ceration.

METHODOLOGY

The procedure for thlS study was to collect the name,
TDC number and SOC1al Security Number, from a sample of
inmates in the Texas Department of Correctlons The Social -
Securlty Number was collected since it is the 1dent1f1er
the Texas Employment Commission uses to access their records.

The namee and Social Security Numbers were sent to the
Texas Employment Commission for proce551ng The Texas Em-
Ployment Comm1551on maintains computerlzed Master Wage Files.
The inmates in the sample were compared to the Master Wage
File as if they had requested Unemployment Insurance assis-
tance. This process generated data which indicated the
inmates eligible, the maximum benefit (money) per week each
1nd1v1dual would be eligible to receive and the total amount
of money the individual was entitled to draw. An analysis

of this data is Presented in the tresults section of this

Teport.
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Samgle _
The sample (n= 461) for thls study consisted of all

transzent inmates confined in the Texas Department of Cof-_f
rection's Diagnostic Unit on December 4, 1973. iThe Diag-
nestic Unit is the receiving location for all offenders
‘committed to the Texas‘Department of Corrections. Transient
iﬁmates are those~who have recently been received and have

not yet been assigned to one of the fifteen units.

!

' This sample,was selected for the following reasons.

First, these inmates had been conflned in TDC for a maximum
of three weeks.. Therefore, they constituted a group’ whlch
would have been most recently in the work force. Second,
the inmates at the Diagnostic Unit came from all areas in
the State. Third, if the inmate had a Soeial Security Card,
it would be in the personal property folder on the Unit and

thereby readily available.

RESULTS ,

Of the 461 inmates sampled, 346 either had a SOC1a1
Security Card or knew their Social Security Number. The
Temaining 115 inmates either never had a Social Security
Card, had a card but lost it.or dig not remember their )
Social Security Number. Therefore, it was possible for.the
Texas Employment Commission to provide Unemployment InSur;
ance eligibiiity data on 346 individuals or 75 percent of

the sample.
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The calculation of thé percent of iﬁmates who would
have been eligible to receive unemployment insﬁrance-péy-
ment prior to incarceration can be made in two Qays. The
first method woluld be to use'the,sample n=461 and assume
that the 115 inmates without Social Security Cards or who

did not know their Social Security Numbers, were not regular

Participants in the work force and therefore would not be

eligible for Unemployment Insurance.. This assumption would
cause the data to be interpreted conzervatively. Using this
assumption, 22.78 percent of the sample (n=461) were eligibie
for Unemrloyment Insurance payment§ |

The second method would use the sanple size n=346 and

.assume the 115 1nd1V1duals for whom no Social Securlty

Numbers were available would be proportionatzly distributed
between the groups e11g1b1e to receive unemployment insurance
paymen£$ and those uneligible. 'Using this:method, 30.35 per-
cent of the sample (n=346) would be eligible to receive pay-
ments.

Regardless of the method used to calculate the percentage
of inmates eligible to receive unemployment 1nsurance benefits
prlor to 1ncarcerat10n, 105 inmates were eligible. The number
of weeks these individuals were eligible to receive payments
ranged from one to twenty-six weeks. |

The average number of weeks the sample membefs were eligible

to receive payments was 15. Table 1 presents the number of

weeks the sample members were ‘eligible to receive payments.
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TABLE 1
4 NUMBER OF WEEKS OF 'UNEMPLOYMENT INSURANCE

: . SAMPLE WOULD HAVE BEEN ELIGIBLE S
'TO RECEIVE PRIOR TO INCARCERATION' ~ ..~ .

: ~ Number of. Percent of
Number of Weeks Inmates Inmates

356 . 77.22

1 : .22
1 _ .22
1 .22
1 : .22
1 .22
1 .22
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' A V TABLE 1 (con't)

: ) Number of _ Percent of.
Number of Weeks Inmates - - Inmates’

22 .3 .65
23 . A S .65
24 1 .22
25 I - .-

26 : 11 - 2.39

TOTAL _ - 461 100.00

. ...v..-..,-mvmus.»m‘m;gr:m‘
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°

The weekly amount of Unemployment Insurance the sample
members would have be?n eligible to receive prior to incar-
ceration is shown on Table 2. The weekly amounts ranged
from $15 to $63. Sixty-three dollars being the maximum
amount of Unemployment Insurance paid in Texas. The amount

of money available to the 105 inmates who would have been

eligible to receive benefits totaled $74,981.
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|  TABLE 2
i WEEKLY AMOUNT OF UNEMPLOYMENT INSURANCE
SAMPLE WOULD HAVE BEEX ELIGIBLE
TO RECEIVE PRIOR TO INCARCERATION )
Amount < ‘Number of Perceﬁt of Amount Number of Percent of
(Dollars) Inmates “nmates (Dollars) Inmates Inmates
o 356 97.22 35 - -
15 ; - 10 2.17 36 1 .22
16 2 - .a3 37 1 .22
17 - 3 .65 38 -- -
18 S ,22 39 1 Co.22
15 - 1 .22 40 - -
20 1 .22 a1 3 .65
r 21 -- - © 42 2 .43
1 22 3 .65 43 2 .43
: 23 3 .65 - 44 2 | .43
24 2 .43 45 1 .22
25 1 .22 46 ' -- --
26 1 .22 47 2 43
27 - -- 48 2 .43
28 - .1 .22 49 1 .22
29 R T 50 3 165
3000 - S 51 - a-
31 4 .87 sz R .22
32 S - -- 53 1. .22
33 3 .65 TR 2 .43
34 - -- 55 .- i --
\ * 7
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v,TABLE 2 (con't)

Amount

Amount Number of Percent of Number of Percent of
(Dollars) ;nmates Inmates (Dollars) Inmates Inmates
- 56 2 .43 60 1 .22
57 -- -- 61 1 .22
58 3 .65 62 4 .87
59 -- -- 63 _31 _6.72
TOTAL 61 100.00







TTERYRLIT

RSy

05 TG 3T o L A R < S 600 e LY ¢ (R RLT

5
i
g
I
:
£,
I3
B2
T
£
i

SIRHAS 220G,

e

R b

<N A RSt i s W e Ee ke v

e e B,

S QB ARG R S AR

B

UNEMPLOYMENT INSURANCE
ELIGIBILITY STATUS OF INMATES INCARCERATED
in the
GEORGIA CORRECIIONAL SYSTEM

. Setween

June 1, 1975 and Marca 31, 1977

Transitional Aid Research Project
Correctional Services Programs
Training Division

GEORGIA DEPARTMENT OF LABOR
. Sam Caldwell, Commissicner

January 10, 1378

S AR I AN RS TRIALE MR W

TR 70 T 8.7

e T T

lan






R g )

AT e et e s m - 2 R~

AT M s s e

161
INTRODUCTION

“_Thfs survey was produced at the direction of the U. S. Department of
Labor to determine the number of persons who would have been eligible to
receive Unemployment Insurance benefits had they become unemployed and not

incarcerated.

U. I. wage file reports (Claim Record‘Card, ESA-405) obtained from the
Unemployment -Insurance Division of the Georgia Department of Labor were the.

source for this survey.

Included fn this survey are State offenders who would have been.eligible
for U. I; benefits at'the time the Court remanded them to the State Department
of Offender Rehabilitation for iscarceration. Bétween June 1, 1976 and March-
31, 1977, 4,842 offenders were reported sentenced to incarceration in the
State Correctional System. Of the 4,842 727 (15.0%) were eligible to receive
U. I. benefits had they not been incarcerated; 2,885 (59.6%) were ineligible .
for benefits as a result of 1nsufficieht or absent wages; 1,230 (25.4%) were
unacceptable because of questionable, unverified or nonexistent Social Security

Numbers.

Due to the initiation of this survey in November 1976, U. I. wage file

reports prior to the Third Calendar Quarter of 1975 were not retrievable.

For this reason, offenders sentenced to incarceratiod‘before June 1, 1976

could not be included. Consequently, in order to include 1,000 sample inmates
eligible for U. I. benefits if not incarcerated, a subsequent survey, inclusive

of data in this report, will be finalized in February 1978.
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TABLE A-1

Total Number and Unemployment Inéurance Eligibility Status of Inmates ALL AGES
Sentenced to Incarceration between JUNE 1, 1976 and MARCH 31, 1977.

ot a Am—— . e cmms e

% , PERCENT OF TOTAL
| INMATE STATUS NUMBER OF INMATES NUMBER INMATES

? 1. Eligible for - - -
‘ U. I. Benefits 727 _ ©15.0%

2. Ine]igib]e for . :
U. I. Benefits . : 2885 _ 59.6

3. . Unacceptable
Social Security o :
Number* 223 , 4.6

4. No Social Security
Number** 1007 . 20.8

TOTAL - 4842 ' 100.0%

Sample Inmates
(Item 1 Above) - 727 - 15.0%

*Unverified or Questionable
**Wage File Reports Unobtainable
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- . TABLE 8-1
‘ 7 Number of Weeks of Unemployment Insurance Benefits Sample Inmates ALL AGES
would have been eligible to receive if not incarcerated.
® NUMBER OF WEEKS NUMBER OF INMATES | % OF INMATES
¢ 6 .82
° 5 | 17 2.3
6 26 3.6
7 | 14 1.9
- 8 17 2.3
® 9 29 4.0
| ¢ 10 89 12.2
: 1" 84 1.8
.' i 12 99 13.8
. 13 47 . 6.5
; 14 53 7.3
. 18 46 6.3
¢ ' 16 o 28 : 3.9
o 17 37 5.1
| 18 18 2.5
® 19 18 | 2.5
. 20 16 2.0
2 o zi | 3.0
22 12 | 1.7
® |

= s Y
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TABLE B-1

(Cont'd)

% OF INMATES

NUMBER OF INMATES

BER OF WzzkS

=

U

=
%

1.8%

i3

23

24

B S i M g iy e a

3.7

- 27

26

100.0%

727

TOTAL
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Weekly amcunt of Unemploymant

have been eligible to receive if not incarcerated.

Insurance Benefits sample Iamates ALL AGES would

WEESLY

RUMBER

~ PERCENTAGE

TOTAL HUMBER MAXIMUM | PERCENTAGE:
BEKSFIT oF \ OF TOTAL | WEEKS BENEFIT!  £¥OUNT OF TOTAL
AMDUNT INMATES |  INMATES | AMOUNT CUE |  OUE | AMOUNT DUE
27 w2 1 2108 1250 | 532,530 6.12
28 7. .9 g2 | 2,28 .4
29 8 1.1 101 2,929 5
30 10 1.4 123 3,590 7
3 1 ; 1.5 120 3,720 N
32 7 .9 81 2,592 5
33 5 .7 53 1,749 .3
34 s | 1.2 ns ; 3,015 7
35 13 ' 1.8 187 i 3,345 1.2
36 3 .8 36 | 1,29 2
37 3 1.5 162 5,031 1.1
38 10 1.4 16 c,a08 | 8
39 i2 1.7 153 5,97 | 1.
a0’ 8 1.1 104 sas0 | 7
a1 e 1.9 1ol 7,87 1.4
42 21 3.0 263 11,220 1.9
a3 3 . ¢3 1,843 3
1z 16 1.4 s s 9
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TABLE C-1
(cont'd)

© WEEKLY
BENEFIT
RIMOUNT

| NumBeR
OF
INMATES

" PERCENTAGE
OF TOTAL
INMATES

TOTAL NLB
WEEKS BE
AMOUNT T3

PERCENTAGE
OF TOTAL
AMOUMT DUE

a5
46

a7
28
49
50
51
52
53
54
55
56
57
58
59
60°
61

2

(v )Y

~N W

w

o

o
(94}

{8\
wy

NN o

£,2¢82 1.2
2,738 1.5
7,556 1.3

o

&,7%2 1.5
§.441 ]
AN Be .7
]
£,2h87% i )
2,955 7
6:°C% 1
! -
bel “34 4 [
' H

Reproduced from %
best available copy.
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TABLE C-1
(cont'd)

WEEKLY NUMBER PERCENTAGE | TOTAL NUMSER | MAXIMUM- | PERCENTAGE
BENEFIT OF OF TOTAL | WEEKS BENEFIT| . AMOUNT OF TOTAL -
AMOUNT INMATES INMATES | AMOUNT DUE DUE AMOUNT DUE

63 8 1.1% '119_ | $7,497 1.3

64 3 4 52 3,328 .6

65 9 1.2 1 »7,215 1.3

66 8 1.1 116 7.556 1.3

67 13 1.8 195 2,085 2.3

68 9 1.2 150 10,200 1.8
69 7 .9 101 6,958 1.2

70 3 A 13 2,310 4

7 5 .7 75 5,325 .9

72 9 1.2 131 ¢,432 1.7

73 3 4 ¢3 3,130 .5

74 4 .6 €6 4,882 .9

75 9 1.2 122 ¢.150 1.6

76 4 .6 I .9
77 a 6 59 '@ =,213 .

78 5 7 ; 76 i 5,250 .9

79 6 .8 % . 103 ; £,137 1.

20 1 ,5.f§ s 4.640 .3

o D o 0 e A
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TRELE C-1

(cont'd)

WEEKLY NUMBER PERCENTAGE | TOTAL NUMBER | MaxIMuM | PEACENTAGE
BENEFIT | OF OF TOTAL | WEEXS BENEFIT| = AMJUNT. CF TOTAL -
AMDUNT INMATES INMATES | AMOUNT DUE buz AMOUNT DUE

81 6 .8% 77 $5,237 1.1%

82 6 .8 89 7,298 1.3

83 6 .8 98 8,134 1.4

84 4 .6 50 4,250 .7

85 3 .4 4z 3,570 .5

86 6 .8 82 7,052 1.2

87 3 .4 56 4,872 .9

88 2 3 29 2,552 2

89 1 . 9 801 A

90 9 12.9 1,911 171,920 30.1
TOTAL 727 100.0% $570,776 190.0%







MEMORANDUM

T0: | Doris Gardner - , 0"
FROM: Robert Horowitz, Assistant Project Director fLJL

SUBJECT: Transitional Aid Research Project -- H.R. 10210 |

DATE: July 22, 1976 |

The following memorandum and attached materials details the history,
methodology and philosophy behind the Transitional Aid Research Project,
(hereinafter TARP). Specifically, it focuses upon TARP's relationship to
H.R. 10210, 8115(b)(2). ' R

TRANSITIONAL AID RESEARCH PROJECT

Components

TARP is a joint endeavor of the Department of Labor's Employment and
Training Administration, LEAA, American Bar Association's Commission on
Correctional Facilities and Services, Georgia Department of Labor and the Texas
Department of Corrections. Attached is a copy of the current grant (with
discriptive proposal) issued by the Department of Labor to the American
Bar Association.  (Attachment A) Separate grants have been awarded to the
two states. . :

History

TARP is a large scale replication of a previous project, LIFE (Life
Insurance for Ex-Offenders), undertaken by the Department of Labor (ETA).
Basically, the LIFE project concerned the awarding of stipends to selected
individuals departing Baltimore's correctional facilities. The gratuities
amounted to $60 a week for 13 weeks. Within this project were a:series of
experimental and control groups. One group received only financial-aid.
Another group was given this money coupled with job placement assistance while.
a thircd group received cnly the latter aid. The project's aim was to test -~
whether either of these services could ease the adjustment from prison to the
labor market--and at the same time reduce the rate of recidivism. A preliminary :
report entitled When Money Counts: An Experimental Study of Providing Financial -~
Aid and Job Placement Services outlines the methodology and results of this :

project. Reclevant portions from this report are attached. (Attachment 3) =
Basically, tha two experimental groups which received financial aid had a lower
rearrest rate than the two groups which received no aid. For theft ¥elated
crimes, including robbery (on the theory that income maintenance should only
have a bearing on these crimes), the difference in- the crime rates between the:
money and non-money groups was 22 percent.
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Based upon these positive findings, the Department of Labor decided to
repeat this experiment, using larger populations and altering some of the
procedures. Every state was asked to submit a:;proposal. From-the seven
proposals received by the Department of. Labor, Georg1a and Texas were
selected.. A brief proaect descripticn. is contained in the accompanying TARP
pamphlet. The project in each state is broken down into six experimental and
control groups. Inmates departing state correctional facilities as of-

- January 1, 1976 have been random]y 2ssigned to one of these ce]ls The .

first three groups are receiving financial assistance, $70 per week in Georgia
and $65 per week in Texas. The difference among these groups lie in-the
duration of benefits, penalties for outside income and whether job placement
assistance (Group III)is provided. Group IV receives only job placement
assistance.” Groups V-and VI receive no aid and act as the controis. Presently,
the states are just finishing the filling df each experimental group. -.-New#
follow up statistics on employment and/or recidivism have-yet been comp1]ed

H.R. 10210, 8115(b)(2).

The pertinent section within H.R. 10210 which concerns TARP deals with the
exclusion of inmate labor. Specifically §115/b)(2) of the proposed act would:. -
amend 26 U.S.C. §3309(b)(6). The latter section states that services by inmates
for hospitals within state correctional institutions shall not be considered.
covered employment under the unemployment compensation laws. Section 115
of the proposed bill, while calling for the inclusion of.all state and local
government employees into the unempioyment insurance system, would simultane-
ously expand on the inmate exclusion so that all services performed by inmates
in correctional institutions would not be considered covered emp]oyment

_ Reasons prompting the original 1970 inmate deletion from the unemp]oyment
insurance system and its enlarged 1975 version are unclear. Neither the

legislative history (hearings and cormittee reports) for either the 1970

1aw or current proposed amendments contain testimony or statements pertaining

to this issue. One may hypothesize numerous grounds on wh1ch ‘congress

based this exception-- .

1. In Tine with correspond11g att1tudes towards inmates and genera?
protective labor laws i.e. prison work is primarily
rehabilitative and does not center upgn traditional
employer-employee relationships.

2. Sporadic newspaper accounts which generate bad publicity of
inmateés, under bizarre circumstances, collecting’
unemployment insurance. See e.g. New York Times,

April 5, 1976, p. 35, in which a N.Y. state congressman
objected to an ex-work-releasee, while still -incarcerated,
collecting benefits based upon the work-release labor.

3. Belief tkat inmates, while incarcerated, are provided for
by the state and thus are in no need of income maintenance
assistance traditionally. a1med at maintaining a pruchasing
power leval,
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Opposition to H.R. 10210, §115(b)(2)

Should the Department of Labor elect to oppose the provision of
H.R. 10210 which would endoirse a blanket exclusion with respect to services

1. This section directTy contravenes recommendat{ons set forth byvthe
President's National Advisory Commission on Criminal Justice Standards and
Goals. In its black-letter standards, the Commission recommended that i

State funds should be available to offenders, so o '

that some mechanism similar to unemployment benefits
may be available to inmates at the time of their release
in order to tide them over until they find a good Job
(National Advisory Cormission on Criminal Justice-
Standards and Goals, Corrections, Standard .12.6, p. 430)

A copy of this standard and commentary is attached hereto. ({Attachment D)

~ Whereas many states by statute require that inmates work while incarcerated, !
in either prison industries or maintenance and service jubs, the typical inmate :
would be working up to the time of release. Thus, most frequently, unemployment
insurance for inmates will not be considered until release. - The inmates’ rights

to collect benefits are effectively negated elsewheres in the uneaployment

insurance laws. Every state hinges eligibility upon a persons readiness and
availability for work. This usually requires periodic visits to an empioyment

office. Tie confined inmate is unable to satisfy these conditions and thus

is disqualified. The proposed section, by deleting inmate services from the
unem;loyment insurance system, effectively abrogates the releasee's ability

to predicate the receipt of benefits based upon an earned right, i.e. prison

Tabor. For the purposes of amending H.R. 10210, short of total deletion of

the section in question, a distinction may be made between an inmate's right

and a releasee's right to collect benefits. The former has no need to receive
government assistance while provided for by the state, nor is he-able to satisfy

the rudimentary eligibility requirements. The latter, often unemployed, has a

pressing and urgent need for this assistance, as recognized by the President’'s
Commission quoted above.

For a detailed report on the economic plight of the released inmates, see
the attached copy of From Prison to Poverty (manuscript copy of & report
prepared by the ABA TARP staff, Attachment E). Contained within this
report are the identification of other sources which, after: confirming the
abysmal financial condition of released prisoners, have advocated for the
ext$ns1on of unemployment insurance to released prisoners. This group
includes :

-Daniel Giaser {p. 33 of report),
-glliot Studt (p. 18),
-Norman Colter (p. 19).
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2.  The costs saved by excluding this group from the unemployment insurance

‘rolls may be outweighed by the possible benefits  derived from providing

them income maintenance. Daniel Glaser, in his classical examination into the
federal prison and parole system, succinctly summed up the common sense argument -
supporting post-release assistan;e. He stated that

After having spent from $1500 to $3000 per

year for several years to keep a man confined- in
_prison, it appears to be extremely poor economics
"to deny him a few hundred dollars in post-release
aid if this could be a major factor in preventing
his return to prison. (The Effectiveness of .Prison
and Parole System, abridged ed., p. 265)

This cost-benefit trade-off has been translated into dollars and cents elsewheres.
According to one report by the ABA's Correctional Cconomics Center, a post- .
release stipend of $1000 would, from the viewpoint of society, be desireable = -
if it reduced the probability of parole revocation by eight percent {Cost
Analysis of Correctional-Standards: Institutional-Based Programs and Parole,:
pp. 131-133, see Attachment F). Currently, cost-benefit analyses for

both the LIFE and TARP programs are being conducted. : i

3. An independent survey tested the publics reaction to post-release
assistance. Conducted by the Roper Organization in March, 1976, 2002 men
and wemen nationwide were asked the following question:

At the present time, most men when released from

prison throughout the ccuntry receive between $20 and

$50 to start life over. Would you be in favor of or
Gpposed to providing released prisoners with some :
form of financial support, for example, like unemployment
insurance, until they found a job?

Overall, 63 percent of this sample group answered in favor of assistance.

Every subgroup identified within this test population (education, occupation,
religion, political affiliation, and political philosophy) responded in the
affirmative. A second question was asked those who- answered negatively or
indicated they didn't know. This question asked their opinion if it were

shown such support reduced crime among men coming out oi. prison. Of ‘the

37 percent opposed or unsure in question 1, well over hal! favored support under
the circumstance postulated in the follow up question. . ' o '

4., The immediate effect of including inmate services within the unemployment .
compensation system will not result in further drains upon the state unemployment -
insurance funds. In reality, due to the minute inmate wage scales, measured

in pennies per hour, prisoners will be unable to earn the qualifying wages
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requisite for the receipt of even minimum benefits. Attached is a comprehensive
report, prepared.-by TARP ABA staff for intra project dissemination and information,
wnich details the released inmates' problems in receiving unemploymant compensation.
(Attachment G). In addition, the unemployment insurance tax on the state, as

the inmates' employer, would be relatively small., Few inmates receive annua]v'__vﬁfﬁﬁ '

- wages in excess of one or two hundred dollars‘on which. this tax would be

based. Should TARP, like its predecessor. LIFE, manifest a reduced recidivism
rate credited to financial aid, future efforts may be undertaken to institute
permanent income maintenance programs for released prisoners. At that time, -
proposals for -its cperation and funding will be made. If:done through the
unemplioyment compensation scheme, two possible funding sources exist--general
revenues (similar to the Special Unemployment Assistance program). or tax upon.
wages earned while engaged in prison labor. A putential method of circumventing
the qualifying wage barrier would be to state, that for the purpose of this act,
inmate wages will be presumed to be the minimum wage. In 1975, the California -
Tegislation considered (and defeated) such a proposal. Attached is a copy of
this bill. (Attachment H) o T ) e

5. In light of the existence of the TARP project, which is specifically
examining the effects unemployment insurance has upon the reintegration of
released prisoners, congressional action which would cut off unemployment
compensation rights based on prison labor would be untimely and counter-
productive to a federally financed study. The attached letter to Morton .
Schwartz, legislative aid to Senator Proxmire (prepared by Dr. Howard Rosan)
not only outlines the TARP program, but also identifies the statutory authority
behind the initiation of this research project--CETA. (Attachment I) : ,

6. To assuage the natural resistance of those opposed to programs which, on
the surface, appear to coddle criminals, it may be pointed cut that many
inmates, prior to -incarceration, were gainfully employcd and would have been
potential unemployment insurance recipients had they lost their jobs for
reasons other than imprisonment. Recent reports prepared for TARP by the -
Texas Department of Correcticns and Georgia Department of Labor disclose that
roughly 30 percent of the inmates examined would have been eligible to receive
benefits. Attached are copies of these reports. (Attachments J & K)

7. Upgrading the releasees' financial condition through unemployment com-
pensation is in tui.e with other proposed federal and state legislation.- For-.
instance, S.1 (the bill introduced to revise the federal criminal code) :
would have augmented Federal post-release assistance by raising the federal

gate money amount from 5100 to $500. Several pills"have also been introduced ..
designed tc extend federal minimum wage protection to federal prisoners o
(H.R. 2583, 93 Cong.,lst Sess. (1973)) and even to state and local inmates .
(H.R. 6745, 93rd Cong., Ist Sess. (1973)). " 01d age, survivors, and disability
benefits under the Social Security Act have also been proposed for thesa

inmates (H.R. 6747, 93d Ceng., Ist Sess. (1973)).
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Many states and the federal government already provide workmen's compen-
sation protection to those inmates within their jurisdictions engaged in prison
employment. See, e.g. 18 U.S5.C.84126(1970); Md. Ann. Code Art. 101, 535

Supp. 1972); N.C.Gen. Stat. 897-13(c)(1972); Ore. Rev. Stat. §655.505
1968); Wis. Stat. $102-95 (West Supp. 1972). _

8. As previously noted, the legislative history affords no insight into

the reasons behind inmate exceptions contained in either the 1970 amendments to
FUTA or the amendments presently under consideration. Arguments may be advanced
that these exceptions were afterthoughts or supported without serious consideration
or deliberation. .

9. These amendments would tend to retard the evolving 20th Century view
towards prisoner's rignts. The current trend is to preserve those rights
previously enjoyed while non-institutionalized, unless it jeopardizes prison
security or has an adverse effect on rehabilitation. Unemployment insurance
protection would have a positive rehabilitative effect, providing an added.
work incentive while incarcerated. iaws which specifically strip the inmaues
of these rights once released, where there is no overriding rehabilitative or

. security purpose, a.e archaic and ouc of line with progressive prison reform .

movements.

10. !n addition to trends toward extending protectivévlabor laws to
working inmates, a host of writers have advocated for the overall improve-
ment of prison industries. Improvement is deemed vital to those who

- believe that these in.ustries, as presently structured and operated (no

,work incentives, outdated equipment, production forlimited markets, poor
management and ‘Tow skilled jobs}, perform no rehabilitation fuaction.

The establishment of a national commission on prison industry standards,
administration and marketing has been recommended by the Institute of
Criminal Law and Procedure at Georgetown University Law Center. This
recommendation resulted from a study conducted by request of the
Department of Labor's Employment and Training Administration . The -..
proposed commission would be created as an independent agency or within this
qepartment. Among its responsibilities would be to consider compensation
Issues. Therefore, congressional action disposing the unemployment
compensation issue, at this time, would be premature. Congress would

be well advised leave this issue open until recommendations by

the proposed commission and other interested bcdies may be —onsidered.

A copy of the Georgetown report is attached. (Attachment L)
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Are You Eligible?

Are you a veteran? Did vou receive an honorable or a general
discharge? If you answered ves to both of these gquestions, you may

be entitled to certain Veterans Administration (VA) benefits, even

while in prison.
| If ycu served in the active (full-timé) military, naval or air
service, you are a veteran. Not all veterans, however, .are entitled
to benefits. A dishonérable discharge will prevent you from parti-
cipating in all VA programs. Undesirable or bad conduct discharges
require a special determination by the administering agency, on a

" case-by-case baéis, as to whether the veteran will be eligible.

Any veteran Qho_reéeived an honorable or general discharge is entitled
to VA benefits, although each individual program has additional eligi-
bility requirements. Even if you are not a veteran, you may qualify
for limited federal benefits if you are a dependent or survivor of

a veteran.

Eduvcational Assistance

Probably the benefit you are most inclined to be eligible for
is education or training assistance. To qualify you must have a
proper discharge, have rerved for.more than 180 continhuous days
prior to January 1, 1977, and apply within 10 vyears of»your discharge.
If you satisfyv these COnditions, you are eligible for educational
financial assistance for up to 45 months, .depending upon your
length of service. Assistance is grant-zd for elehentary, high
school (GED), college and post-graduate level courses. To rece.ve

R

this monthly4 you must be registered at VA approvad educational in-

stitutions. These institutions include community and junior colleges,
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technical schools ard other institutions which frequently participate
¢ in inmate work study orveducation programs. In some instances, courses
conducted inside the correctional institﬁtion may merit VA approval.
You may also. be able' to receive money for correspondence_prbgrams.
The amount of aid you.may receive varies, depending upon the type
of program you are in and your course level.
| For those who entered éctiﬁe duty after December 31, 1976, you
may be able to participate in the voluntary contributory eduéational
program. As in the other education programs, you must have served
for at least 180 days and received an accéptable diécharge. Eligi-
bll¢ty will further depend upon whether or not you satlsfactorlly
contributed to the program through monthly pay.deductions whlle a
member of the armed forceg If you cont*lbuted the government
will match your contribution at a rate of $2 for every $1 pay
withheld. * Your course of education or training must be approved
by the VA. No educational assistance will be afforded an otherwise
eligible veteran beyon@ 10 years after the date.of his last discharge .
or release from active duty.

Disability Assistance

A number of VA benefit programs are designed to assist the

veteran who received a service-connected disability. These disabi-
lities are ones which were incurred or aggravated in the line of
duty during wartime.or peacetime service. Again, it is necessary to

have received a discharge under other than dishonorable conditions.

* If you elect fo "disenroll" from this program, vou may do -so For
any reason. Upon withdrawal, you are entitled to a refund of™
your unused contributions previously made.
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Compensation for Service Conuected Disability

This compensation is paid to the disabled veteran in proportion
to their injury. For total disability, you hay be entitled td over
$700 in monthly payments{: In addition, your monthly payments may
be incfeased if you suffer at least-SO%,disability and have depen-
dants, including spouse, children or parent.

Other VA programs supplement the needs of disabled veterans. An
annual ciothing_allowance is offered veterans receiving service-
connected disability compensation where prostheticvor othopedic appli-
ances causes wear of clothing. Vocational rehabilitation assistance
may be.rgcéived by a veteran who is eligible for service-connected
disability compensation if the VA deﬁermines it is necessary to
»overcoﬁe the handicap of yoﬁf diéabilities. A ﬁine;year time limit
is placed on the period of eligibility»begiﬁning at time of discha?ge.
Pension

'Pension benefits are offered to.wartime veterans* with at least
90 service days} veterans who are 65 years of age or older or veterans
who are permanently and totally disabled from reasons not traceable
to service nor due to wilfull misconduct or vicious habits. Eligible
prisoners serving time following a conviction will not receive this
pension after the 6lst day of their incarceration. Following release
the ex-inmate may resume receiving his pension. While incarcerated,
the VA may pay to the spouse or children a portion of the withheld
pension.

Post Release Veterans Benefits

Following your lawful release from the correctional institution,

you may be entitled to additional benefits. Your criminal record

* For purpose of this pension, the Vietnam Wartime era is August 5,
1964 to May 7, 1975. : ’
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will not act as a bar to any benefit. However, certain benefit

entitlement, educational, dental treatment, GI insurance, dnemploy-

ment compensation and reemployment rights may -have expired due to

' the amount of time which has lapsed since your separation from

service.

Benefits for Spouse and Other Dependents

While incar-erated, your spouse and/or dependents may be,eﬁtitled
to certain VA benefits. As previously noted, they may receive a por-

tion of your pension. 1In addition, spouses and children of veterans

~totally disabled due to service-connected disabilities are eligible

.for some education assistance.
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ThevFirst Step

The preceeding has only outlined some of the benefits you may be
entitled to as a veteran. . To learn more about your potential rights and
how.to go ‘about applying for them, consult with a VA representative.
By govérnment policy, a representative is required to visit every
federal and $t§te prison at ‘least twice a'year. Check with the
- officials at your institution to find out the date of the next visit.
At some institutions there may be no scheduled visits. You should
then call or write the Veterans Administration Regional Office ]ocated
in your state. Request that a representative schedule a visit to your
institutipn. You may also discuss your case with a benefits counselor
‘at the regional office. The addfesseﬁ for eéch office (and toll=~free
telephone numbers) may be found at the end_of this pamphlet.

"If you already attend a college, institution or other school in
the community, check with scheol officials to find out if 1) they are VA

accredited and 2) is there a .veterans representative on campus. This

representative can assist eligible veterans obtain their educational assistance.

If you participate in an apprentice or training program consult with your

employer on the possibility of receiving VA aid.
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»VA Regional Offices

The following is a listing of regional offices for the veterans
administration. If you have access to a telephone and wish to speék‘
directly with a veterans Benefits Counselor, consult the white pages

of your local telephone directory under U.S. Government, Veterans Administration,

for the benefits information number. Even if you are not located near a

large city all states have toll-free telephone services *o VA regional
offices. The 800 telephone number listed after each regional office
below is the toll-free. number in your state. Remember, if you are

near a_majo? city this 800 number may not work, in which case check

your local directory.

&
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Montgomery, Alabama 36104
474 S. Court St.
800-392-8054

 Juneau, Alaska 99802

Federal Bldg., U.S. Post

0ffice & Courthouse

709 W. 9th St.
Phoenix, Arizona 85012 -

. 3225 N. Central Ave.

800-352-0451

~ Little Rock, Arkansas 72201

1200 W. 3rd St.
800-482-8990

" Los Angeles, California 90024

Federal Building
11000 Wilshire Blvd.

" West Los Angeles

San Diego, California 92108
2022 Camino Del Rio North
800-532-3811

Sap Francisco; Ca]1forn1a 94105
211 Main Street
800-652-1240

Denver, Colorad- 80225
Building 20

Denver Federal Centpr
800-332-6742

Hartfore, Connect1cut 06103
450 Main St.
800-842-4315

. Wilmington, Delaware 19805

1601 Kirkwood Highway
800-292-7855

Washington, D.C. 20421

941 N. Capitol St., N.E.

St. Peterburg, Florida 33731
144 1st Ave. S. :
800-282-8821

Atlanta, Georgia 20308
730 Peachtree St., N.E.

- 800-282-0232

131

Honolulu, Hawaii 96850
PJKK Federal Bldg.
300 Ala Moana Blvd.

. 800-546~-2176

Boise, Idaho 83724

 Federal Bldg. &

US Courthouse
550 W. Fort St.
800-342-2681

“ - Chicago, I1linois 60611
. - 536 S. Cairk St.
. .800-666-6500

. Indianapolis, Indiana 46204

575 ‘N. Pennsylvania St
800-382-4540

Des Moines, Iowa 50309
210 Walnut St.

. 800-362-2222

Wichita, Kansas 67218
5500 E. Kellogg
800-362-3353

Néw Orleans, Louisiéna 70113
701 Loyola Ave.
800-462-9510

Togus, Maine 04330

800-452-1935

Montgoméry & Prince Georges Counties, Md{
Washington, D.C. 20421
941 N. Cepitol St., N.E.

Baltimore, Maryland 21201 (all other Md.
31 Hopk1ns Plaza. _ - counties)
Gederal Bldg. o
800-492- 9503

Towns of Fall River & New Bedford
Counties of Barnstable, Dukes, Nantucket,
part of Plymoutn, & Bristol are served by
Providence, R.I. 02903

321 S. Main-St.

800-556-3893

Boston, Massachusetts 02203
John Fitzgerald Kenedy Fed. Bldg.
Govt. Center .

800-392-6015

i S






L
s
. S
‘\-;:.

i

)

<

a8 2
k},

-

. B
e |
b
£

8
B

o8

o

ot >
56 ¢

i,

534

?

]

e

g &
3
e,

'i‘

5

i i
i3

..

4

e

-~ £

-
3
t
4

Detroit; Michigan 48226
Patrick V. McNamara Fed. Bldg.
477 M shigan Ave.

800-482-0740

Jackson, Mississippi 39204
Southport Off. Bldg:

2350 Highway 80 West
800-682-5270

St. Louis, Missouri 63193
Rm. 4600, Fed. Bldg. - :

1520 Market St.

800-392-3761

Fort Harrison, Montana .59636
800-332-6125

Reno, Kevada 89520 -
1201 Terminal Way
800-992-5740

Manchester, New Hampshire 03103
Norris Cotton Fed. Bldg.

275 Chestnut St.

800-562-5260

Newark, New Jersey 07102
20 Washington Place
800-242-5867

Albuguerque, New Mexico 87102
Dennis Chavez Fed. Bldg.

U.S. Courthouse .

500 Gold Ave., S.W.
800-432-6853

Bufvalo, New York 14202
Fed. Bldg.

111 W. Huron
800-462-1130

New York City, New York 10001
252 Seventh Ave, :
800-442-5882

Wiston-Salem, North Caro]ina 27102

" Federal Bidg.

251 N. Main St.
800-642-0841

Fargo, North Daketa 58102
21st Ave. & Elm St.
800-342-4790

b

(v

Pittsburgh, Pennsylvania 15222
1000 Liberty Ave.
800-242-0233

San Juan, Puerto Rico 00918
US Courthouse & Fed. Bldg.
Carlos E. Chardon St.
Hato Rey

Providence, Rhose Island 02903
321 S. Main St.

Columbia, South Carolina 29201
1801 Assembly St.
800-922-1000

Sioux Falls, South Dakota 57101
Courthouse Plaza Bidg.

300 North Dakota Ave.
800-925-3550 .

Houston, Texas 77054
2515 Murworth Dr.
800-392-2200

Waco, Texas 76710
1400 N. Valley Mills Dr.
800-792-1110 .

Salt Lake City, Utah 84138
Fed. Bldg.

125 S. State St.
800-662-9163

White River Junction, Vermont 0t001
800-622-4134

"Virginia

Washington, D.C. 20421
941 N. Capitol St., N.E.

Roanoke, Virginia 24011

- 210 Franklin Rd. SW

800f542—5826

Seattle,. Washington 98174
Federal Office Bldg.

915 2nd Ave.

800-552-7480

W. Virginia

Brooke, Hancock, Marshall & Ohio Counties
Pittsburgh, Pa. 15222

800-642-3520







Remaining Counties in W. Va.:
Huntington, W. Virginia 25701
502 Eighth Street
800-642-3520

Milwaukee, Wisconsin 53202
342 N. Water St.
800-242-9025

Cheyenne, Wyoming 82001
2369 E. Pershing Bivd.
800-442-2761
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181  may 30, 1978 |
TO: Melvin T. Axilbund
FROM: Robert M. Horowitz
RE:.  Inmate's Rights to Minimum Wages Under the Fair Labor

Standards Act

Question: Do the 1974 Amendments of the Fair Labor Standards
Act apply to 1nmates who work whlle in state correctlonal lnstltu-
tions? " : : E S »

The 1974 Amendments to the Feir Labor Standards Act (FLSA),

29 U.S.C. §201.et seq., expanded the Act's scope to include pre-

viously exempted employees. Coverage was mandated for employees
of states and their political subdivisions, 29 U.S.C. §203 (&) (e)..

While. the Supreme Conurt in National.league of Cities v. Usery,..

426 U.S. 833 (1977) narrowed the Amendment's reach, it did not
tamper with employees, engaged by public agencies, who perform
non-traditional government jobs. As an illustration, the Court
stated that employees of a state-run rallroad will still qualify
for coverage under the new Amendments.. Thé“ihbbiporation of
public agency-employees lnto the FLSA gives rlse ‘to the above-
stated gquestion.

Pre-1974

Prior to these Amendments, few courts entertalned the 1ssue of
inmate's entitlement to minimum wages: When inmates. did ralse this 7
right, the courts uniformly sided against .them, citing as’ ‘grounds . -
the Eleventh Amendment, the Thirteenth .Amendment, and/or the FLSA.
Sprouse v. Federal Prison Industries, Inc., 480 F.2d 1 (5th Clr.,

- 1973); McLaughlin v. Royster, No. 13,881 (4th Cir, Sept. 8, 1969),

State Board of Charities and Corrections. v. Haves, 227 S.W24 282"
(Ky. 1920); Worsley v. Lash, 421 F. Supp. 556 (N.D. Ind. 1976): 1/

- 8igler v. Lowrie, 404 F.2d 659 (8th Cir. 1969)

1/ Although this case was decided in 1976,‘the facts p*esented
predated the 1974 Amendments. ‘







Melvin T. Axilbund
May 30, 1978 185
- page 2 -

_ . 2/
. . In the absence cof congressional authorization (or state waiver)
Lo the Eleventh Amendment's grant of sovereign immunity barred inmate
suits alleging FLSA violations. In this respect, inmates were not
singled out. All government employees seeking relief under the Act
received ,like treatment. Emglovees v. Missouri Public Health .Depart-
ment, 411 U.S. 279 (1973).  Where: inmates merited unique consideration
was under the Thirteenth Amendment, which bans involuntary: servitude .
"except as punishment whereof the party shall have beer duly conv1cted.. .
U.S. Const. Amend.. XIII, §1. The courts construed this section to o
permit ‘compulsory inmate labor at slave wages. 3/ Finally, the FLSA,
at this time, did not afford the inmate a substantive right to mini-
munm wages as, with limited exceptions, state employees were not
covered by the Act.’ ) . : '

o

e
TR TR vy

Post-1974

Follow1ng the 1974 Amendments to FLSA, a reevaluation of the
inmate's status vis-a-vis the Act might result in a different outcome.
The Eleventh Amendment jurisdictional bar is no longer viable and the
Act 1tself now addresses gov 2rament workers.

: “‘Within the 1974 Amendments,'vongress has exercised its. authority
to withdraw sovereign immunity for FLSA cases by providing that "an
action to recover the 11ab111tv...1ay be maintained against any employer
(including a public agency) in any Federal or State Court..." 29 U.S.C.
§2i6 (b) (1974). According to the Third Circuit, the "legislative his-
tory of the 1974 Amendments to the FLSA makes clear the fact that the
Amendment to this section was expressly designed tc overcome the ruling
in Emglovees..."4/ Dunlop v. State of New Jersey Employees, 522 F.2d
504, 515 (3rd Ccir. I85757. Thus, the corrections department, as the
public agency charged with administering the prisons, may now be exposed
to FLSA complaints.. Such suits now have a substantive basis as the
Amendments cover state employees. The key factor here is whether,
under the FLSA, working lnmates are classified "employees." '

2/ ”It is a well-established principle that Congress may negate this
immunity, as might the states. Petty v. Tennessee-Missouri Bridge
Commission, 359 U.S. 275 (1959).

2 3/ A distinction must be drawn between compulsory inmate labor and-

b wages. While many states have legislation compelling its in-

e mates to work, the question of wage entitlement for their efforts

3 is a separate issue. The exception found in the Thirteenth Amend-’
ment, while permitting forced labor in this instance, does not by
itself necessarily affirm the rlght of government to 1gnore ‘compen-—
sation obligations. This point is discussed more fully in the
succeeding section. ’

4/ Emplovees v. Missouri Public Health Dept., supra.
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Traditionally, corrections departments and, in turn, the courts
have maintained that laboring inmates are not employees. Conse-
quently, inmates have been frustrated when claiming various rights
associated with protective labor laws. ‘These includé requests for
workmen's compensation, Reid v. New. Ycrk State Department of Cor-
rectional Services, 387 N.Y.S.2d 589 <(A.D. 1967); Frederick v. v
- Men's Reformatory, 203 N.W.2d 797 (Iowa 1973); Watson v. Industrial
Commission, 414 F.2d 144 (Ariz. 1966); and unionization rights,; Sala
v. P.L.R.B., Ct. Comm. Pls, Delaware Co., Penn. (1977),5/as well as
efforts to obtain minimum wage. Reasons behind this non-employee-
stance are numerous and diverse, ranging from work as .a rehabilitation
~tool primarily for the inmate's benefit, to lack of trgditional em-
ployment symbols, such as free will, contracts, and, ironically,
fair wages. .

I1f prior wage practices are allowed to defeat contemporary claims
for fairer wages, the FLSA would be" impotent. Fortunately, the Act
- removes . from the employer the right to set minimum wage scales and
coverage. Common law classifications of employer-employee are also
put aside. Walling v. Portland Terminal Co., 330 U.S. . 148 (1947).
Instead, the FLSA, aided by court-created tests, determines employ-
ment, which take precedence to any prior and-contrary custom. oo
Leone v. Mobil 0il Corp., 173 U.S. App. D.C. 204, 523 F.2d4 1157
(1975). ’ ' ' :

The courts, in weighing employment status under the Act, are
guided by two general precepts. Due to the A<t's remedial nature,
it is to be liberally construed, with doubts resolved in favor of
coverage, and, inversely, its enumerated exceptions, 29 U.S.C. §213,
are to be narrowly construed against the employer asserting them,

" again with the net outcome favoring coverage. Powell v. United
States Cartridge Co., 339 U.S. 497 (1950). Actual employment deter-
minations rest upon an economic reality test which looks to the whole
of the work activity, digging beneath the veneer of formal contracts
or isolated factors. Rutherford Food Corn. v. McComb, 331 U.S. 722
(1947); Goldverg v. Whitaker House Cooperative, Inc., 366 U.S. 28
(1961). Several components go into this analysis, such as degree

of skill, control, opportunity for profit or losc, and capital in=-’
vestment. - In many respects, the working inmate, under this inspec-
tion, represents the model employee.

To refute this conclusion, corrections administrators cling to
the position that inmate labor is rehabilitative and, therefore, for
. the worker's sole benefit.  This interpretation, however, ignores

5/ In the recent Supreme Court case which denied inmates their First
Amendment right to associate. to form unions, the decision was not -
based upoun employment status but upon the Court's acceptance that
this activity potentially endangered the institutions security.
Jones v. North Carolina Prisoners' Labor Union. Inc.,, 430 U.S.

927 (1977). - T ,
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the reallty of inmate labor. Most irmate jobs concern institutional
maintenance and upkeep. Accordlng to a LEAA survey, over 65% of
all inmate work assignments in 1974 involved kitchen duty, mainte-
nance and repair, janitorial, administrative, “laundry, and. grounds
‘upkeep. National Prisoner Statistics, Survey of- Inmates of State
Correctional Facilities, 1974, 33 (1976).  These jobs fail to teach
marketable skills and accomplish llttle more- for the inmate than
reduce boredom and idleness. Every study ‘of ‘prison labor confirms
the near total lack of rehabilitative benefit for these: occupatlons.
G. Levy, R. Abram, D. LaDow, Vocational Preparation in U.S. Correc-
tional Institutions: A 1974 Survey (1975). Any benefit derived -~
from inmate work prlmarlly accérues to th= state in the form of
cheap labor.

At times an inmate may prospe~. from ris priscn job by learning
new skills. This too infrequent occurren.e need not abrogatz the
right for equitable wages. Most jobs in the free labor market con-
tain elements of mutual benefit for th: employ:2r and employee. Leern-
ing skills while working is hardly unigue to the prison set Lng
Even in an apprenticeship or training program, the court may pierce
the formal relatiomship and, under the  <conomic reality test, con-
clude that the "trainees" tasks substantially promote the employer s
interests, thereby imposing FLSA obligations. Bailey v. Filot's
Ass'n for Bay & River Delaware, 406 F. Supp. 1302 (E.D. Penn. 1972).

‘ Prior to the 1974 Amendments, the status of institutional lator
" under the Act had been settled by the courts in'ehe case of work per-
formed by mental patients in private institut ons. .In Scuder v. v
Brennan, 367 F. Supp. 808 (D.D.C. 1973), the court ordered the
Secretary of Labor to enforce the FLSA on behalf of patient-workers
at non-federal institutions for the mentally ill. 1In determ‘nlng
the patient-workers employment status under “he economic reality’
concept, the court concluded:

...The reality is that many of the patient workers
perform work which they are in no way handicapped
and from which the institution derlves £ull econo-
mic benefit. So long as the institution derives
~any consequential economic benefit, the economic
reality test would indicate an emp]oyment relation-
ship rather than mere therapeutic exercise. To
hold otherwise would be to make therapy_ehe sole
justification for thousands of position$ as dish-
washers, kitchen help, nessengers, and the like.

See also Weidenfeller v. Kudulis, 380 F. Supp. 445 (E.D. Wis.
1974). o

Shortly arfter these cases and the passage of the 1974 Amendments,
the courts faced the same issue but with respect to government run
institutions. FHaving already determined that institutional labor-
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was employment for purposes of the Act, they next had to decide
whether the Eleventh Amendment still shielded the states from ..
litigation. 1In King v. Carev, 405 F. Supp. (W.D. N.Y. 1975), the . »
- : ‘Plaintiffs, juveniles civilly committed to detention centers under oL
P "need of supervision" statutes, brought suit under ‘the hours provi-
sion of the FLSA. The state moved to dismiss upon the grounds . R
commonly used to deny inmates wage-.and hbur_protectipn, the Ele- - ' R
venth and Thirteenth Amendments and the FLSA-itself:. = The court . i
" dismissed the Eleventh Amendment claim, citing a recent Supreme Court I
decision which upheld prospéétiVe“relief-in'§1983‘actions’againstk
state officials. Edleman v. Jordan, 415 U.S. 651 {(1974). - In a foot- . ;
® -note the court observed that the new Amendments to the FLSA also - .
: appear to eliminate "the barrier that had prevented recovery of . :
back wages." King v. Carey, supra at 42. ‘The Thirteenth Amendment.
claim failed due to the nature of the commitment, which was civil, .
and therefore beyond the Amendment's purview. With the 1974 Amend-
ments, the claim that the FLSA did not encempass employees of public
agencies could no longer stand. o

Another FLSA case within an institutional setting was Carey v. :
White, 407 F. Supp. 121 (Del. 1976). 1In this case the court rejected e
the public agency-employers motion to dismiss which was founded upon: )
the Eleventh Amendment, thereby permitting the patient-employees
of a mental institution to pursue their course of action.

® . The policy of narrowly construing FLSA exemptions also ‘played
‘ . a role in these decisions. 1In Souder, supra, at 813, the court took

note that the Act's exemptions are specific, numerous and detailed.
None of them concern or address the patient-worker and,. therefore,
the penchant was tc favor employment. Similarly, the exemptions
are silent on inmate labor. The legislative history does not .
sugzest that failure to exclvle this employment was a mere. over- -

o sight by Congress. Congress was aware that inmates work while in

' Prison, and that this work may be subject to the various labor laws.

- In 1970 and again in 197s, when Congress amended the Federal Unemploy-
ment Tax Act (FUTA) to assure coverage:of.state government:- employees,
they specifically included in theféxempﬁion,ﬁ:pvisipps,the inmate
laborer. 26 U.S.C. §3309 (b)(6). The absence of a similar exémption _
in the wage and hour law not only supports the contention that 'inmates -

® are to be covered but also implies that Congress, in light of the
' exerption in FUTA, considers the inmate an emgloyee entitled to
labor law benefits unless otherwise excluded.®/

The primary impediment to inmate coverage -under the FLSA is
the Thirteenth Amendment. Due to the Supremacy Clause, the Amendment

- 6/ At this time one can only speculate as to the 'motive of Congress
: for disparate treatment for offenders underthe two labor laws.

One explanation is that while inmates are- entitled to their just

wages for work performed, forced ang inevitable unemployment (or

_ change of jobs) due to their eventual release should not give
® » rise to unemployment insurance rights.

/

......
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takes precedence over any conflicting ledislation. = There ‘is, how-
ever, no contradiction between the Thirteenth Amendment and the -
'FLSA. Congress and/or state legislatures may enact inmate ‘legis-
lation that is harmonious with the Amendment. In. fact, Minnesota
has already extended "prevailing" wages to inmates employed by
private industries operating shops on corrections property, Minn.
Stat. Ann. §243.88 , and all state work release laws demand that
inmate participants receive the going wage. . There .are also spora-
dic inctances of inmates receiving other*labor protections such as -
workmen's compensation. 18 U.S.C. §4125 (1969); Md. Ann. Code: -
Art. 101 §35 (1972); Ore. Rev. Stat. §655.505 (1968) .- Any construc-
tion that the FLSA covers inmate workers, in light of its liberal
coverage, absence of a specific exemption, and inclusion of state
employees, is constitutionally permissible. Furthermore, there
exists growing grounds to believe that this interpretation might
find favor with the courts. ' - ' .

Historically, the courts had adopted a "hands off" attitude.with
respect to corrections issues. As a result, basic constitutional
rights did not thrive in Prisors. Today, the courts are revarsing
this stance and assuming an active role. Instead of suppressing .
inmate rights, courts have become solicitous of- the inmate's welfare.
Repeatedly, decisions are rendered under a standard first promul-
gated by the Sixth Circuit, that "[A] prisoner retains all the rights _
of an ordinary citizen except those expressly or by necessary impli-. . -
cation, taken away from him by law." Coffin v. Reichard, 143 F.24
433, 445 (6th Cir. 1944), cert. denied, 325 U.S. 887 (1945).

This emerging attitude is manifested by rights recently assured
to inmates, including religious freedom under the First. and Fdurteenth
Amendments, Cruz v. Beto, 405 U.S. 319 (1972); access. to’ courts;y .
Younger v. Gilmore, 404 U.5.-15 '(1971), aff'd, Gilmore v. 1lynch, '

319 F. Supp. 105 (N.D. Cal. 1970); protection from invidious dis-
crimination based on race under the Equal Protecticn:Clause of the
Fourteenth Amendment, Lee v. Washinaton, 390 U.S. 333.(1968); freedom -
of speech under the First Amendment, Procunier v. Martinez, 416 U.S.. .
396 (1974); and Fourteenth Amendment due process rights, Wolff wv.
McDonnel, 418 U.S. 539 (1974). While.this judicial activity has .
been most intense in inmate claims of constitutional dimensions,

the trend evidences a move to include certainirights statutorily
founded, especially if they impact upon rehabilitation efforts.

When rehabilitation is an officially stated . objective of a
corrections system, the courts feel more compelled to police those
Policies and practices which contribute (or fail to contribute) tbwarad
this end. Such scrutiny and subsecuent remedial orders may not always .
be rooted in constitutional concepts. One federal court recently or-
dered the New Hampshire corrections departmént to take affirmative
steps toward rehabilitation, including the utilization of inmates
on prison jobs which will teach marketable skills. While the Thir-

|
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teenth Amendment exception to involuntary servitude on its face per-
mits "meaningless"” jobs, the court concluded that once the state avows
its intent to rehabilitate, it cannot shirk from thlS duty. Laaman
v.. Helgone, 437 F. Supp. 269 (D.N.H. 1977). : .

Minimum wage protection falls Wlthln the rehabilitation gamut.
Numerous studies have concluded that without a fair wage base, any
work experience within prison will have a negative or neutral im-
pact upor the worker. This was one of the conclusions drawn by the
commission convened to ascertain the causes for the infamous ;rlson
riot at Attica. As part of their report, they recommended that in-
mates be afforded the same rights as ordlnary c1tlzens, except the
liberty of person, and more spec1f1cally to 1nclude "adequate con—
pensation for work performed " : .

7/ New York State Special Commission on Attica, Attica 49-51 (1972)






State

Alabama
Alaska

Arizona
Arkansas

California

Colorado
Connecticut

Delavare

District of Columbia

F]orida

Georgia
Hawaii
Idaho

IMlinois

®
ya
@

Wage Scale
none

no industries

program

$.02 - .35/hr,
none

.06 - .35/hr.

.15-.75/day*
.38-.74/day*
.23-1.14/day*

3.18-
3.63/day*

none

none
.12 - .30/hr.
15 - .40/hr.

.15 - .50/hr or

10.00-100.00/mo.

‘
@

Prison Industries, January 1976

Percent Inmate
Population -

Employed

22

10

90

10

Average Forced
Weekly Savings :
Salary Requirement Use of Prison Profits
$.20/hr.  50% operation of_industries program
0 expansion
6.29 0 equipment, construction, new 1ndustr1a1 i
programs, State General Fund i
;flA
w
pb
-0 returned to State Treasurers General
: Account
0 expansion and 1mprovement
0 .operat1ona1 and capital outlay, state
Treasury
6.00 yes 2xpansion, salaries, materials and
equipment
9.37 50%. no pratits yet, earmarked for vocational
training
12.50 0

placed in revolving trust fund for =
future use by industries- K
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State
Indiana
Towa
Kansas

Kentucky

Louisiana
Maine

Maryland

Massachusetts

Michigan

Minnesota

State Prison

Wage Scale
.20 - 1.00/day

.50-1.00/day*
.10-.20/day*

.08 - .25/hr.

.15-.38/day*

none

.60 - 1.20/day

.25-1.50/day

.20-2.00/day*
.30-2.50/day

State Reformatory .85-1.80/day

Mississippi
Missouri

Montana

none

20.00-50.00/mo.

up to 1.00/day

Prison Industrieﬁ, January 1976

into prison industries and non-industrial

fi-e

»

4™

invested in industries, new programs,

returned to industries revolving fund

credited Industries Compensation Fund
(since ‘70 end up in Commonwealth General

i

Percent Inmate Average Forced
Population Weekly Savings
Employed Sa]ary Requirement = Use of Prison Profits
25 4.00 0 .refurnedﬂfo State General Fund g
1 3.50 0
: equipment :
33 0 staff salaries, equipment, utilities
5 30.00-40.00/mo. wuntil saved
20.00
10 5,00 50% -
' Fund) -
4 7.50 50%until
: -~ 7 100.00 saved expenses of the institution
35 21.73/mo. ' o ‘
60 0 0 General Fund
33 0.

25%

industries salaries, expansion, equipment '

pay wages supplies and equipment for
production
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State

N;braéka
Nevada'

New Hampshire
New Jersey
Hew Mexico
New York

Horth Carolina

horth Dakota
Chic
Oklahoma
Qregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

© Tennessee

lage Scale
.50-1.00/day
.27-.68/day*

.75-1.25/day
.80-1.15/day

1.89/day*
.09-.29/hr.
.40-1.00/day

.50/day*

10/hr.

.09-.68/day*

.50-3.00/day

.15-.30/hr.

2.00/day

6.00-28.00/mo,

.75-1.50/day

-05-.49/hr

Prison Industries, January 1976

Percent Inmate

25

12

expand industries, supplement deprec1a-

updating manufacturing equipment & shops

equipment, improve production methods
vocational instruction, new industries

'tow5rd improvements throughout department '

Average Forced
Population Heakly Savings .
Eployed Salary Requirement Use of Prison Profits
9 4.18 0 equipment
25 7.00 0 State General Fund
12 | 0 op2ration costs, salaries, eauipment
14 6.00 0 returned to the State
10 3.13 0
‘ tion reserves
14 20.00/mo. .04/hr.
25 30.00/mo.,'25% Inmate Injury Fund,
20 8.80 0
10-15 10.00 25%
10 1.50-7.00 5.00/wk.
until 100.00
© 25 5.60 25% renovation, new equ1pment tra1n1ng,
: State Genera] Fund
8.00 0

upgrade industries equipment & facilities {

Work Release Loan Fun:!

-

{
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State

Texas

Utah

Vernont

Virginia

Washington State

West Virginia
Wisconsin
Wyoming

United States

* 1971 Prison Industries wage rate

Wage Scale

none

.70-1.60/day

.33/hr.

.40-.45/day*
.7s-i.88/day*
.27-.68/day*
.50/day*
.25/day*
.26-.65/hr.

Prison Induétries, January 1976

Percent Inmate

Average Forced

machinery for industries, staff salaries

$61

Population Heekly Savings -
Employed Salary  Requirement Use of Prison Profits
10 update equipment, purchase buildings
30 5.00 0 prison budget
10 13.20 0 return to capital or increase inmate
: wages
75 1.00 0 General Fund
20

9.75-24.37 0

run industries, vocaticnal training
prograri

i
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MEMORANDUM Jugn A
TO:Z o Rosen. Grisby, Lenl a“'»R9$$;g Axllbddd V é
FROM: ‘Robett Horowitz { S | ;
RE: Pdst-Release Asslstance in England, Sweden, Denmark and the Netherlands
DATE:  January 30, 1978 | | | | -

In November, 1577, I requested information f:iom the corrections
departments of the above named countries concerning post-release assistance
policies and related topics. These countries were selected because
1) they are considered to. have enlightened correctional policies and 2)
the ABA Corrections BASIC's project had already established contacts
in these countries which I was able to. use., Below I have summarized
the replies I received:

I. Post Release Assistance

A. England

Most inmates receive a '"discharge grant" at release. The rates are
reviewved annually with each review of the state welfare bepefit payments.
- ~ Currently they are set at 27.70 pounds* for a homeless, person and 12,80 .

' pounds for cne who is returning to an established home.- Inmates not
receiving this grant and who remain in the United. Kingdom at release
are paid a subsistence allowance to cover the. period until they. Teach :
a State Welfare office. These rates range from .35 pounds~ (for a
Journey of 2-5 hours) to 2.25 pounds when overnight lodging is called
for.

In addition, every discharged 1nmate receives a travel warrant to B
his home or destination within the British Iales. and clothing’ dependent
on the length of sentence.

* The exchange rates as of Jan., 30, 1978 according to.Deak & Co. Exchange
are as follows:

: Buy ' Sell "

English pound $§1.910 $1.9950

Danish Kronin . .1660 1800
(d.Kr.)

Netherlands hfl .4320 4525

Swedish Crownm .2080 2215

-f
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Discharged prisoners who have no jobs are entitled.to state
agsistacce, subjecr to the same rules as any other needy and/or unemployed .
persons.

B. Sweden

There 15 no special post-release assistance provided released prisoners.
The aim 1s that every releasee.shall have 8 job and an apartment or other
accomodation arranged before release. 1If a job cannot be arranged he
receives financial aid from the social welfare authorities as any other
Swedish citizens without employment.

C. Denmark
Immate receives on release 4,16 d.Kr. for each day incarcerated.

'D. Netherlands A
Detainees who are unable to find work after release can claim an
‘unemployment benefit of 80 percent of the pay they earned before their _
detention, with a minimum of hfl. 1673,10 gross per month (sctual minimum
monthly pay). This claim is only valid when they were entitled to such
8 benefit prior to their detention. Those not entitled to receive this

benefit can claim an allocetion under the provisions of the Social
Security Act. Single persons receive hfl. 851,50 net/month, and they
do not have to pay the insurance premium for medical costs. Payment
increases with family size, e.g. 2 would receive hfl. 1216 40/month.

II. Relevant Labor Practices

My second major imquiry concermed prison labor. In partinular,~1
was interested in ascertaining uhether the inmate wage scales’ afford the
possibility of amassing savings for post—release use,  With fev exceptions,:
European practices in this area are similar to thogeé: adopted in the U;S.
While they generally espouse meaningful work experiences as a major -
rehabilitative tool, and support in principal tecommendatiens for .
meaningful wages, the actual wages tend to be small and: dntended for
internal prison purchases like tobacco etc.

A, England

Various wage schemes are used, ‘depending upon the. job.. These include
flat rates, pilece rates, and incentive wages. Periodic adjustments
are also made to account for cost-of-living 4ncreases. Regatdless of the w"*,,m
pay scheme, wages mirror American practices and are very low, Maximum:
" weekly wages range from 66 p in detention centers.to 293 p under a vork
study bigher incentive earnings scheme, These: wages are too inaignificant
to permit savings. Most of it is spent at the prison canteen. For example,
a study revealed that almost 70 percent of the pay for those receiving -
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flat wvages was spent on sweets and tobacco. products.

Although various groups have pressed for inmates' to receive
prevailing wages (around 60 pounds/wk), the Home Office has resisted,
stating that the total ccst (120 million pounds/year) cannot be afforded.
In addition, the Office views increased wages as a transfer action,
changing the cost of maintaining immates' families from the gocial
Zervices to the prison service (after deductions  for maintenances,
Hational insurance, tax etec. are taken from inmates wages).

ﬁg. gwéden

Sweden has been in the vanguard of promoting equitable wages for

its inmates. ‘Begining in 1973, an experimental Pr-zram was initiated
. at Tillberga Institution to pay irmates competitive.wages (1975 expanded

to Skogome). Attached 15 a more detailed discription of this program.
.A3ide from trying to emulate free labor conditions, a stated objective

of this program is to help the inmate save money for future use. Money
. .banagement advice 1s also given to assist the inmate in .paying back .-
””lbané;'helping the family, etc. It is hoped that by release, each
iomate will have saved 600-800 Crowns. [Even prisoners not engaged in
one of these experimental programs, receive decent vages compared to
practices in the U.S., ranging from $.60 to $1/hour. In additionm,
inmates who attend acedemic and vocational school are paid $.60/hour]

- Co Denmark

Like England, prison wages are minimal. 1In 1975 the rate was
65 d.kr. per veek, subject to reduction if sufficient work 158 not
demonstrated. Most of the carnings go toward purchases within the
ingtitution, although some may be saved and returned to the immate with
interest at release. Inmates participating in vocational and educational
programs are entitled to the same wage. . '

D, Netherlands

Wages here also tend to be marginal. A Tecent project has started
for long term offenders (sentences of over € months) where an inmate, -
dependent on the quality of his work and his general work ‘attitude, can
earn in addition to the general daily wage of hfl. 3,85, allowances

between hfl. 0.40 and hfl. 4,80 (at & maximum of hfl. 45. per week).

In light of the above, it would appear that the major advantage réleaaéd“~fs
inmates have in these European countries stems from their farther reachircg

for major income transfer programs in the United States, it seems as though’

Bocisl welfare programs. Whereas we found that ex-inmates tend to be ineligible e

releasees from the four European countries queried are not 8o.diéqualif£gd;;:jl--ﬁ'

On s comparative law basia therefore, & special exception for releasees’ in

one of our assistance programs would bring us up to parity with these major
Western naticns, ) .
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Inmates Work For
Free Market Wages
At Tillberga Prison

TO prison reformers in Sweden and most other west-
erm countries, one of the most repugnant aspects of in-
stitutional !ife is that inmates are forced to work for little
of no pay. This fact makes a mockery, the reformers

say, of any prison system’s claim that it attempis 10 up-_.

hold the human dignity of its inmates:

During the agitation for prison reform in Sweden dur- -

ing-the lato sixties and early seventies, the prisoners’
obligation to work, their working condgitions and their pay

were a repeated source of confict. The reformers, both .

within and outside the Swedish National Correctional
Administration, succeeded in getling Swedish inmates’
pay increased until today t ts probably the highest prson
wage in the world; all Swedish inmates now eam be-

-tween $.60 and $1 an hour, tax free, for both working. -

and attending school. In contrast, most Ainerican in-

matcs are either not pard at all for their work or eam a -

maximum of $1 a day.

In 1972, the Correctionai-Adm: ni istration, in part out of
a natural 2ea! 1o experimentation and i pant 1o hush its
critics, went aff the way. 12 converted the Stais Insilutan
at Tit'brge into what may ba the fissi prison in the world
to pay iis inmates reguiz: wagas [or their work.

Tillbc 132, tozatnd abeut 120 mulss west of Stox ckhatm,
v/as buiitin 1933 &s &n ope s, national “tactory-prisen” of
th2 kind typica’ in Swenen,

Its principal indusiry 15 a faciory for tha construstion of
prelabsicales hounes. The houces are sold by & state-
owned firm catied The Key House, Inc.,
oftices in 23 Swedizh cilies, Recently, atoir 4) of

" Tillberga's S0 inmatos veéra working in the house fac-

tofy. Tvienty others werhed in a machine shop producing
melal pioducts for the siite. The rec’ worked in the
prison kitchen or in insttutional maintnznce jobs.

Though the house faciary is the only job that produces
products for the private market, all inmates at Tillberga
are paid frce markot wagas. Those who wortk in the fac-
tory are members in good st2nding of the constiuction
trades union. Every year ali Swedish trade unicns lo-
gether negotiale pay increases with the government; the
inmates got lhe sama pay raises as everyone else.

The wagas at Tillberga, however, are not exactly the
same as those in private industry. They ranges from 6.9
o 15 Swedish kronor ($1.65 10 $3.60) per Kour, about 30
per cenl less than the wages of crdinary factory workers.
The reason the prson wages are lower is- that the in-
mates do not pay any national income tax, which
amounts to aboul 30 per cent of income for a’ factery
worker's tax bracket.

The inmates do not pay taxes because of stringent
Swedish laws protecting therr privacy. if they paid taxes,
they would have 10 lile income 1ax refumns. In Sweden,

vith sglos |

© wuikers® existence,

income tax retums. are considered public documents,

and all public documents are open o public, and media,
1spection. So the newspapars would be able to look up

the inmates’ tax retumns and 11 out thew: name . {Ex-

cept in the cases of wefl-known pa. e, Swedish naws- -
papers never publish the names of thooe accused or -

convicted of crimes. When inmales are released from

prison, they are not required to tell potential efuployers )

that they have baen in pnson and- the employers are
forbidden to ask.)

When “markel adapled wages,” as they are: called,
were introduced, the first thing that had to be done was
to relool the factory so that the macmnery was uyn 10
daie. The physical’ plant of the iactory ‘was’ expanded

from 5,000 square metérs 1o 8,000. Production for the' "

st year was slow, but within two yea's the produchv:ly

‘of the nmatez surpassed that of ¢ sate lirms. One
reason for. this was that the pnson factory did not have
as serigus a problem with absenteeism as private com-
panies. The Coireclional Administration earns 16 million
kronor ($4 million) 2 ycar from the sale ot the houses.
Odcly enoush, the Admunistration has not yet done a
fiscal analysis 10 see if the sale of the houses offsets the
€ost of runni ng the instituticn:

Tcsay, the prison {actory'is. capablc of producxng 427
housss a year — siightly more than one a day. The pris-
oners used o build the entire house; including the in-
terior; but now they make only the shcltl. The pants citin:
hous? made by the inmates sell for about 40,080 kronor

($10.629). A compicicd house, depending on.the price )

of the lanZ and the qudlity of the interior. will seil for be-
tween $50,000 end £100,000.

The construction of the houses does not require great
shill, which is why the wages of the inm. 'es, and their
counicrparts in private firms, are so low. Putting one of
the houses tog(:lﬁ‘-r i a bit ke domng a puzzle, one fac-
tory foreman soid, and most of the: sl\nl.; involved can.be
lcancd in o few days.

The factory waork
There s no aca:ie
no counsing or the: 2y progranis. The inmales span
gl hair time woriong. Beciusa of the t=divm of m
thoy  ur:

pliviizoes. All Tilberga inmata. wve permitted furisughs

every w0 weeks, as opposed o every hwo months in

other pn=ons. Tha escape 1ate on ‘luridugh is rnuch

ower — about 2 per cent — at Tl[lb“fgu tha'\ at omer
© prisons. .

the only program at Titiberga now

The cxbedment at Tillbarga was implemented in 1972
with surprisingly httle difficulty.. The powerful trade
unions, whosg- Ieaders could easily have vetoed the
idea, raised no mu;or ob,ecnons As in other couritries,

the Swedish labor. uniohs have.generally blocked tha .

sale of inmate- made products on'the Drivate. markel cn

T ©f vocahona: education; thoie. um -

given special 1urioug-’1 -

the grounds_that cheap inmale labor would give the-
prison-made goods an unfair price advantage and cost -

civiian workers their jobs. But as’long as the inmates
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wero paid the same wages as cther workers,-and as.

fong as the hcuses the inmaies produced were not soid .

&t prices below those of pnvate compan2s, and-aslong
as there was 3 good mariet for ihe houses — ‘which
there was — then the union had no chiections.

But there have bee~ oiner protiems. The prncipal
one is that most Swedish inmates intensely disiiko:
Titberga and are not interes'ed -in going there. The

number of applications is so small that Tillberga's of-".

ficials are able to accept 60 per cent of them.
The reason for this, prison officials say. is, first, that

‘most Swedish inmates are rot interested m doing” harﬁf

work and, second, that there is no ‘mmediate financial
edvantage to Tillberga inmates because prison officials
take away most of the money they eam.

Tiltberga's inmates are permitted 10 keep as sper\dmg
money only 25 per cent of their wages. Since they eam,
on the average, about $100 a weex, this comes out to
about $25 a week. The rest is used to help suppor their
families, to pay their debts, angd to pay for their food in

prison, which ¢costs about $20 a week. If any money is
left over, it must gointo a savings.account for use when

they ar relezsed. On the othe: hand. mates ‘making’
the maximum wage in regular piscas earn about $40 o
week, and they 2re given this roncy in cash 1o do wiih
as they wish.

Tillberga has never been scen by prison o'tizials as a
first slep in giving inmales thea “nght” 1o irce markel
wages. Rather, it has been viewed primarily as an expas-
iment inthe rehabditation and resocs atzation of olfend-
ers. The idea behind it, officials explained, is 10 improve
the offender’'s chance of success 01 patulo by forcing
him 1o accumutate some savings and giving hirn 2 head
start in paying off lis debts.

The debts might inciude a fine that acconpanicd 142
prison sentonce, toans Lhsi he 100k oui whig ho vios
free, and, mast impontant, restiuuon. in Sweden, almos:
all offenders are rautinly orcercd 1o make reehituhi> 110
their victims, even in the case of persanar inry or faroe
thelts like bank robberies. Some of them are saddied
with restitulon d2bts of as much as $250,000, thcug! in
most cases they-amwount to no more than a fow hundred
doliars. hv additicn, the evar-vigilant Swedi:h ax au-
thoritics will force offendxrs to pay tares on the value of
‘stolen money znd tnerchandise it the amount is sig-
nificant. Offenders’ obtyation 10 pay ‘ax &nd restitution
delis has been cited by relnmers 2< a maior cause of
recidivism, since offerders who find it impassible to
meel their payments have 3 tendéncy 1o Iry tc do so by
commilting new cnmes. it has oflen been recommended
that a prisoner's debls be wiped out afier he is rele ased,

but restitution is such an inlegral part of the Swedish cor- .

rections system that this is rot likely 1o happen soon.
The Correctional Administration has been studying
the Tillberga expenment from its nception (o see if it re-
duces recidivism. The answer is yes and no. The study
took 8 sample of mwnates re.-ased trom Tillberga and
compared their success in tha communily with a
maiched sampie of inmates rekased from regular pris-
ons. The Tidberga inmates dtd sigrsticantly better during
the first year after their release. Six manths ahar release

L) prowde the nocessary tunds o

from pnson 20 per cent of the Tdbempa. inmates ha

baen reanested comparec with 35 per cent of the con
" toi group. o

After 12 mon!hs the proportion of Tiberca !mraxe.

“'rearrested was 38 per cont, aomparad witn 51 per. cer?. o

for *he controt group. * .

Bat after two years on tha szreeL me ‘rocidivism fate
for the Tillberga group was found 10 be aimost the sam
— about 60 per cent — as for the: control group» RN

Nonelheless the- Correciional ‘Administration i.

pleaseo enouqh with the Tiliberga cxperiment that it ha - -
) expanded it to a second. prison ~ the closed institutio: ..

&1 Skogome near Go(eborg The Administratiin has als-

‘propased 1o further expand. the experiment 10 thre

Cther institutions; but the govemmem b

far refuse: .

—Michael S. Serr

CORMECTIONS MaAGA2>
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MILL CREEK CREDIT UNION

Informat1ona1 Statement

™

" The Mll] Creek Credit Union is proposed as a service by and to felonious offenders

and ex-offenders of the criminal justice sysuem, and members of their 1mmed1ate
families who reside w1th1n the State of Oregon :

1.

For your informatijon the following facus,are set forth:

Credit unions must be legally chartered and incorporated by either the
Federal government or State government, are required to be insured, and
are subject to governmental monitoring and auditing.

State law defines a credit union 3is a cooperative, non-profit association,
incorporated under the Taws of this state, for the purposes of encour-ging -
thrift among its members, creating a source.of credit at a fair and reasonable
rate of interest and prov1d1ng an opportun1ty for its rembers to use and
control their own money in order to 1mprove their eccnomic and social condition.

Members of a credit union must have a common bond such as employment. of

a

similar nature, employment by a single comiany, membership- in an organization

established for other purposes of mutual interest, or recipients of a.
service by a single agency or organization of a. nature wh1ch provides a
common bond. .

Present]y, it is the understand1ng of those p]ann1ng this credit un1on,
is no credit union in the United States with an exclusive membership of
offenders and/or ex-offenders. Massachusetts Half-Way Houses Incorpora

there

ted .

does have a credit union, the majority of whose members are ex-oftenders.
The State of Washington attempted to establish a credit union for ex-offenders,

and Delancy Street in San Francisco, a program for ex-offenders, has a
credit union.

A planning committee for the Mill Creek Credlt Union comprised of seven
offenders established from a larger body of ex-offenders, has been meet
State officials and interested advisors and have been’ encouraged that a

limited

ex-
ing with. -
State

charter applicaticn will be given serious consideration on. the basis-that the
status of offender or ex-offender of the criminal justice system is a common

bond for membership in a credit union.

Considering the zbove facts, the Mill Cra2ek Credit Union Organizing Committee:
proposes the following procedure in the establishment of a credit unidn.

A.

Conduct a poll among offenders incarcerated at the Oregon State Peniten

Center, other programs of the State Corrections Division, and through 0
contract with ex-offenders to determine the interest in a credit union

tiary,

~the Oregon State Correctional Institute, the Oregon-State Women s Correct1ona1

ther.
for ™

offenders and ex-offenders, and o receive the 1dent1f1cat1on of prospective

members should MCCU be created

Based upon the poll should it be overwhelmingly opposed, abandon planni
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Mi1l Creek Credit Union
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C. Based upon the poll should it be favorable, call a meeting of a substantial
number of prospective members and determine a minimum of five persons to be
incorporators for the charter application, and determine a m1n1mum of three
persons for a supervisory conn1ttee ’ : :

D. The 1ncorporators shall prepare and adopt by- laws for the genera] government

‘of the credit union consistent with State law, .and shall forward articles of

*. incorporation and the by-laws to the Superintendent of the State Banking .
“Division together with a requived f 11ng fee of $150.00 plus evidence that.
‘each incorporator has subscribed to a minimum of one (1) share in the credit
union (by law share values may be not less than $5.00 per share) and a =~
membership fee in the credit union; and pTus ev1dence that the credit dnion
has been properly insured and that each 1ncorporator and other off1cer of the
credit union has been properly bonded :

E. Upon issuance of a certificate of approval by the State Super1ntendent of
Banking, assuming such certificate will be issued, the incorporators acting
as the Bocrd of Directors until the first annual membership meeting shall
notify those who previously expressed membership interest so that membership
in the credit union may develop and otherwise exercise such incidental powers

as are necessary or. requ1s1te to enable the credit union to carry on effectively

the business for which it is 1ncorporated, and exercise those powers which ~
are inherent in the credit union as a legal entity. ~

F. Within six months of the issuance of a certificate of approval, the incorporators-

(Board of Directors) will call the first annual meeting of the membership, .
make approrriate reports to the membership and conduct an election of the
Board of Directors for the first full term of officers.







-)

10.

11.

12.

<62

STEPS IN THE MILL CREEK CREDIT UNION

The Oregon Corrections Division applied for a $25,000 grant, to
provide resources for ex-felons. . ;

Dale Dodds, Corrections Division staff mewber, met with ex-felons
in the Salem area - to determine if enough ex-felons were. interested
and willing to start a credit union. (August, 1975) g

The ex-felons formed a group, chose an organizing conmittee, elected
temporary officers, and began thejr work. (August,‘1975, forward)

Representatives from the State Bankiﬁg Division .and the Oregon
Credit Union League met with the organizing committee to provide
information. (September, 1975, forward)

The organizing committee, with Corrections Division staff assistance,

‘sampled the correctional institutions and field office caseloads for

amount and type of interest among ex-felens still being supervised
by the Division. (December, 1975 and January,.1976) . : :

Having been assured that share insurance and bonding could be obtained,
the orcanizing committee applied for a charter. (February, 1976)

Weekly meetings confinued, as the advisors and the organizing committee
processed requirements and dealt with issues they would run into after
the credit union started. (August, 1975 through July, 1976) '

The Charter was issued, upon receipt of certificates of share insurance
and bonding, and the governor presented it {June, 1976) to organizing
committee members, :

A grant revision was filed, to allow the $25,000 to be used to pay
credit union expenses (rent, telephone, forms, etc.) the first

_eighteen months. (June, 1976)

Forms were ordered, -and the menbership drive began. (June, 1976,
forward)

Dates were set up with institution superintendents to offer inmates
a chance to deposit any of their eligible monies with the credit .
union. (June, July, 1976)

A "Charter Member Kick-Off" was held, with anyone joining in the
first month to receive a certificate of Charter Membership. This

actually extended from the day the Charter was’ received, through

July, 197¢ - approximately six weeks.
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203 APPENDIX A

AN ACT

To amend the Prison-Made Goods Act {U.S.C.A. 85: 1761 (a))
to exempt goods procuced by prisoners to whom all federal and
state labor laws apply ané who are paid prevailing wades, and
for other purposes. ‘ : B '

BE IT ENACTEID BY TEE SENATE AND HOUSE OF REPRESENTATIVES
OF THE UNITED STATES OF AMERICA IN CONGRESS ASSEMBLED,

That Secticn (a) of the Prison-Made Goods Act (85 U.S.C.A.
1761) as amended, is amended by inserting "where prisoners are
protected bv state and federal labor laws and paid prevailing
industry wages" after "or in any penal or refcrmatory institua-
tion" so that Section (a) reads: ' ' : :

"Wnoever knowingly transports in interstate commerce
or from any foreign <country into the United States any goods,
wares, cr merchandi.e manufactured, produced, or mined, wholly
or in part by convicts or prisoners, except convicts or pri-
soner on parole cr probation, or in any penal or reformatory
institution where prisoners are: protected by state and federal
labor laws and paid prevailing industry wages, shill be fined

‘not more than $1,000 or imprisoned not more than one year, or

both."

T p R
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234 APPENDIX A

A FETITION

To amend Executive Order $#11755, Section 1l(a) by insert-
ing the words, "or in the prison or reformatory where pri-
soners are protected bv state and federal labor laws andg
paid prevailing industry wages,"” so that Sectior l(a) reads:

"Section 1. (a) All cortracts involving *he use of
appropriated funds which shall hereafter be entered into by
any department or agency of the executive branch for per-
formance in any State, the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Islands, Guam, American
Samoa, or the Trust Territory of the Pacific Islands . shall,
unless otherwise provzded by’ law, contain a st*oula;xon for--
bidéing in the performance of such contracts, the enployment
of persons undergoing sentences of ‘imprisonment. ‘which- have'. o
been imposed by any court of a State,-the District of Columbla,f
the Commonwealth of Puerto Rico, the Virgin Islands, - Guam,

American Samoa, or the Trust Territory of the Pacific Islands.»}l"

This limitation, however, shall not yrohlblt the. employment
by a contractor in the perZormance of such contracts of per-
sons’ on parole or probation to work at paid employment’ during
the term of their sentence or persons who have been pardoned
or who have served their terms. - .Nor shall-it prohibit the
emplovment by a cohtractor in the’ performance of such con-
tracts of persons confined for violation of the laws of. any
of "the States, the District of Columbia, thé Commonwealth

of Puerto Ricc, the Virgin Islands, Guam, American Samoa,

or the Trust Territory of the Pacific Islands who are author-
ized to work at paid employment in the community or-imn the
prison or reformatory where prisoriers. are protected by state
and federal labor laws and paid prevailing industry wages,
under the laws of such jurisdiction, if...."







205 APPENDIX A

A BILL TO BE ENTITLED

AN ACT

To amend an Act known as the "Georgia Correctional
Industries Act," approved March 17, 1960 (Ga. Laws 1960,
p. 680), as amended, so as to change the composition of the
Georgia Correctional Industries Adninistration; to provide
for the method of appointment; to-repeal conflicting laws;
and for other purposes.. : )

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GECRGIA:

Section 1. An Act known as the "Georgia Correctional
Industries Act", approved March 17, 1960 (Ga. Laws 1960,
p. 880), as amended, is hereby amended by striking Section
3(2) and (b) which read as follows: . . : R

"Section 3. (a) The Administration shall be composed
of the Commissioner of Offender Rehabilitation ané six -
members to be appointed as follows: two members €from in-
dustry to be appointed by the Governor; one member . from labor
to be. appointed by the Cormissicner of Labor; one member ‘
from agriculture to be appointed by the Commissidner of
Agriculture; one member to be appointed by the Presiderit of.
the Senate; and one member to be appointed by the Speaker
of the House of Representatives. o .

"(b)  The first appointive members shall be appointed '
as provided in subsection (a) to take office on July -1, 1975.
Of the members first appointed, the terms of thé two. members - °
representing industry shall expire on June 30, 1979, ' There-
after, their successors shall hold office for terms .of four
vyears and until the appointment and gualwfication of their. - . .- .
Successcis. The terms of the remaining members first'appoin;ed”‘
shall expire June 30, 1977. Thereafter, their successors . . ‘
shall hold office for terms of two years and until.the appoint=-
ment and gqualification of their successors. Vacancies .occur-
rinc in the membership shall be filled in the same manner
that original members are appointed for the remainder of the
unexpired term.", . ST ‘
in their entirety and substituting in lieu thereocf a new
Section 3(a) and (b) to read as follows: i '

“Section 3.(a) The Aéministraticn shall be composed
of the Commissioner of Offender Rehabilitation and nine mem-
bers to be appointed by the Governor as follows:... .. -
o #1 ~- one member from industry selected from a list¢
of three nominees to be subnitted by the State Chamber of
Commerce; o
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Do #2 -~ one member from business to be selected from a
list of three nominees submitted by the Georgia Busxness and
Industry Association:

#3 -- one member from minority businesses: selected from-f
a list of threc nominees to be submitted by the-Urban League;
" #4 -- one member from agriculture selected from a list

of three nominees . to be submitted by (a’ b*oadlv representatlve
state-wide agricultural organization);.
. #5 -- one member from labor selectec from a list of
three nominees to be submitted by. the state organlzatlon of
the A.F.L.-C.I1.0.; :

#6 -- one member selected from a list of three certltled
accountants submitted by the Georgla Soc1ety of Certlfled
Public Accountants;

#7 -- one member selected from a llSt of ‘three lawyers
to ke submitted by the State Bar of Georgia;
#8 -- one member selected from a list of three o"lsoners

submltted by vote of inmates worklng in correctlonal lndestrles._-

(b) Members number 3, 6, 7, ané 8 in Sectlon (a)  shall
be avpointed for a three-year term to begin July 1, 1976;
members numbered .4 and 5 shall be appointed. for.a three—year
- term to begin July 1, 1977; members numbered 1- and "2 shall
be appointed for a three -year ‘term:to begin July 1, 1978
Their successors shall alsc hold terms of three years ané- |
until the appointment and quallflcatlon of their successors.
Vacancies occurring in the membership shall be filled in the .
same manner that original members are ap001nted for the re-
mainder of the unexpired term. ' :

In the event any organization authorized tc submit
nominees fails to do so after reasonable novice from the
Governor, the Governor is authorized to appoint a person .
from that same sector of the publlc as the defatltlng or-
ganization."
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APPENDIX A :
A BILL TO BE ENTITLED
AN ACT
To amend an Act approved March . 1956 (Ga. Laws. 'f

1956, pp. 161, 171) -as amended, so as to lift restrictions
on the earning ability of state prisoners; to provide for
deductions from prisoner earnings; %o repeal conflicting

laws; and for other purposes. A o

P N ’ 5o

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

An Act approved March s+ 1956 (Ga. Laws 1856,

' pp. 161, 171) as amended, is hereby amended by striking - .

(b), (c), and (f) which read as follows:

" () No goods, wares or merchandise, manufactured,
produced; or mined wholly or in part, by the. inmates of .
any prison or county correctional institution operated under
the jurisdiction of the State Board.of Correcticns, shall
be sold in this State to any private person, firm,' associa-
tion or corporation, except that nothing herein shall be -
construed to forbid the sale of such goods or merchandise '

- to other political subdivisions, public -authorities, 'muhici- .

palities or agencies of the State .or local governments, to
be consumed by them, or to agencies of the State to be in
turn sold by such agency to the public in the performance -
of such agency's duties as reguired by law. This does not
prohibit the sale of unprocessed agricultural products pro-
duced on State property.. S :

"(c) Funds arising from the sale of goods or other
products manufactured or produced by: any prison operated
by the State Board of Corrections shall be deposited with
the treasury of the State Board of'Corrections.-,Suchvﬁunds.‘
arising from the sale of gccds and products .produced in .i - .. .
county correcticnal institutional institutioh or from the .
hiring of prisoners shall be placed in the treasury or. de-
pository of such county, as the case may be.. The ‘State Board
of Corrections is_authorized,'pu:suant:torrulesﬂand:fegula41
tions adopted by said board, to pay compensation of not more -
than $25 per month from funds available to said board to each
prisoner employed in any.industry.’ ) ' .

"(f) Any provision of the Chapter to the contrary not-
withstanding, any inmate of any prison or county correctional
institution operated under the jurisdiction of the State-Board
of Corrections may 'sell goocs, wares, and merchandise creategd
by such inmate through the sursuit of a hobby or recreational







‘section (b), (c), and (f) to read as follows:

‘pPrison or county correctional institution operated. under
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activity. The proceeds from such sales shall be distributed
to the particular inmate who created such goods, wares, or:
merchandise. The State Board of Corrections is hereby. author- .
ized to' promulgate rules ané regulations geverning the sale

of such goods, wares, and merchandise and the distribution:

of the proceeds from such sales. All goods’, wares and mer-
chandise created by such inmate nust be- sold within the Prison
or on the prison grounds during v151t1ng hours,-o* when ‘on
off- duty assignments.", .

in their entirety and substituting in lieu thereof a. new

o b W 2R L e ke e

"(b) No goods, wares or merchandlse, manuf actured pro-
duced, or mined wholly or in part, by the inmates of .any

the )urlsdlctlon of the State Board of Corrections, shall _
be sold in this State to any private person, firm, associa-
tion or corporation, except that nothing herein shall be _
construed to forbid the sale of such goods or merchandise o &
to other political subdivisions, publlc author~t1es, muni- :
cipalities, or agencies of the State or ‘local Governments, , o
to be corsumed by them, or to agencies of the State to be - o T
in turn sold by such agency to the public in the performance ‘
of such agency's duties as required’ by law. This does not
prohibit. the sale of unprocessed agricultural products. pro-
duced on State property, ncr does it -prohibit the sale of
goods, wares, or merchandise, manufactured, produced, or
mined whclly or in part, bv the inmates of any. prlson or
county correctional institution operated under the juris-
diction of the State Board of Corrections where such inmates
are protected by all state and federal labor laws and are
paid preva111ng wages from which amounts stipulated by the
Board of Correctlons are deﬂucted as provided under Ga..
Code Ann. 709(b) (2). '

Cean

"(c) Funds arising from the. sale of goods or other
procucts manufactured or produced by - anv prison.ig
by the State Board of Corrections shall be der351*ed wlth
the treasury of the State Board of Corrections. Such funds
arising from the sale of goods and prc lucts produced- in. a -

"county correctional institution or from the hiring of pri=

soners shall be placed in the treasury or depository of such
county, as the case may be."

"(£) Any provision of this Chapt to the. contra*y
notwltbstandlna, any inmate of any priscn or county cor-
rectional instituticn operated- under the jurisdic+tion. of
the State Board of Correcticns may sell. goods, wares, and
merchandise created by such innate'throuch the r,u"'sm“. of
a hobby or recreational activity. The proceeds from such
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sales shall be distributed to the particular inmate who
created such goods, wares, or merchandise. The State Board
of Corrections is hereby authorized to pronulgate rules. and
regulations governing the sale of such gocds, wares, and
merchandise .and the dlstrlbutlon of the proceeds from such.

"sales including such decuctlons as are provided for in Ga.

que Ann. 709(b) (2)."
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