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The material in this report was prepared with support provided 
to the American Bar Association by the Employment and Training 
Administration of the U.S. Department of Labor, under the 
authority of the Comprehensive Employment and Training Act of 
1973. 

Organizations undertaking such projects with federal govern- 
ment support are encouraged to express freely their profes- 
sional judgment. Points of view and opinions contained in this 
report do not necessarily represent the official policy or 
position of the U.S. Department of Labor. Similarly, material 
not adopted as policy by the American Bar Association should 
not be contrued as the policy of the American Bar Association. 
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I. INTRODUCTION 

In two recent laws 1 Congress directed the Secretary of Labor to 
\ provide manpower training, related assistance and supportive services 

to offenders. The Secretary also is authorized to conduct special 
studies on �9 the offenders' employment and unemployment problems. The 
Departm<nt of Labor (Department) has actively responded to this man- 
date, utilizing a comprehensive, multifaceted approach, ranging from 
direct support of inmate work skill programs to highly innovative 
federal bonding for ex-offenders, Mutual Agreement Programming and 
Model Ex-offender Programs, to name but a few. 2 The related research, 
more than a�9 old now, has carried through every phase of the 
offenders' contact with the criminal justice system -- arrest, trial, 
probation or incarceration, release and post-release. 

D~ring the course of these research projects, and in particular 
George Pownall's: examination into the employment status of released 
prisoners, J a recurring fact emerged. Not only did the typical ex- 
offender suffer in the labor market, but, upon release from a correc- 

tional institution, he/she also had scarce financial resources with ..... 
%hich to weather the shock re-entry period. 

To combat this, the Department elected in 1971 tc explore the 
feasibility of providing temporary relief, styled after unemployment 
insurance, to the new prison releaseeo The underlying theory was that 
this aid would fill a financial vacuum while affording the releasee 
a transition period in which to secure gainful employment. It was 
believed that a higher employment rate among prison re!easees would 
produce a concommitant lower recidivism rate, as fewer releasees would 
resort to criminal activity out of economic desperation. 

Baltimore was selected as the pilot site in which to out this 
theory to test. The Living Insurance for Ex-offenders Project (LIFE) 
was a tightly controlled experiment. "Half of the project's 432 parti- 
cipants, newly released prisoners, were given financial aid ($60/week 
for 13 weeks) and half were not. The net result was that the money 
group exhibited a significantly lower rate of recidivism, as measured 
by arrests, than the control group. The control group rearrest rate 
was 30.5% while that of the experimentals was 22.2%, an effective 
reduction of 27%. For a complete discussion and evaluation of this 
experiment, see Unlocking �9 the Second Gate 4 (attachment A).. A second 

{ 

i. The Manpower Development and Training Act of 1962 (MDTA) as amended 
(1966) and its successor, the Comprehensive Employment and Training 
Act of 1973 (CETA). 

2.. For a summary of these activities, see the testimony of Sec. Ray 
Marshall, April 5, 1978, before the House Subcommittee on Crime. 

3. Pownall, Employment Problems of Released Prisoners (Washington, D.C., 
U.S. Department of Labor, 1969). 

4. Lenihan, Unlocking the Second Gate--The �9 of Financial Assistance 
in Reducing* Recidivism Amonc E:<-PrJsor{ers] R&D Monograph 45 Depart: 
ment of Labor, Employment and Training Administration, 197'7. 
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major evaluatfon which derived from LIFE :.'as a cost/benefit analysis.5 
This work assessed the costsand benefits of the Baltimore project 
from several distinct ~erspectives. Based upon the favorable reci ~- 

<--~ divism results, the analysis concluded that a program of financial 
assistance could yield a significant cost savings. 

�9 II. TARP INCEPTION 

While LIFE was a carefully conceived, well-executed research pro- 
ject, the Department believed that before it�9 recommend major �9 
policy changes on the basis of the LIFE hypothesis, a replication 
of the project on a larger scale and with some methodological adjust- 
ments, wa~ called for. 6 Out of this judgment was born the Transi- 
tional Aid Research Project (TARP). On June 30, 1975, the American 
Bar Association's Commission on Correctional Facilities and Services 
(Commission) was awarded a grant from the Department, 2i-ii-75-19, to 
administer�9 this major research effort. 7 

The ABA's primary duties as outlined in the original grant propo- 
:sal~were to: "(a) provide national coordination,, direct&on, integra" 
ti0n and assessment of a two-s,_ate demonstration proqram...(b) deter- 
mine whether released offenders receiving weekly payments for stipulated 
periods comparable to weekly unemployment benefits �9 will exhibit a 
better record of avoidance of new criminal activity... (c) ascertain 
how existing state and federal legislation, administrative regulation 
and agency procedures would need to be adjusted or modified. �9 " to 
accomplish the goals of this project. Subfunctions identified in- 
cluded, among others, acting as a clearinghouse, analysis of relevant 
state laws and regulations, drafting model legislation, project moni- 
toring and performance of a cost/benefit analysis based on the two 
state outcome. 

\ 

III. EARLY TARP 

Personnel. During the initial year, a number of major ABA-TARP 
activities took place. The first, quite naturally, was the engage- 
ment of project personnel. Dr. Kenneth J. Lenihan was hired as a 
project consultant to serve as the principal investigator. His selec- 
tion resulted from his identical role for LIFE. James Hunt, already 

. 

. 

7. 

Mallar, Thornton, A Comparative Evaluation of the Benefits and . 
Costs of the LIFE Proaram (Washington, D.C. : American Bar Asso- 
ciation, 1978). 

The LZFE experfment excluded certain classes of released offenders, 
including alcoholics and heroin users, first offenders, women, 
those never convicted of property offenses, individuals over 
forty-five and those with over $400 in savings. TARP did not 
exclude these groups, but was open to all releasess planning to 
stay in the ~ ~st state as long as they had no detainers outstand- 
ing. 

The LEAA also contributed to the funding of this project. However, 
sole administration and oversight responsibility was lodged in 
the Department. 
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project director of the Commission's Ex-offender Employment Restric- 
tions Project, was designated Project Director on a one-half time 
basis. In January, 1976, Melvin Axilbund, Staff Director of the 
Commission, succeeded Mr. Hunt on a one-quarter time basis. The 
Commissionts daily administration of TARP was the responsibility of 
Assistant Project Director, Robert Horowitz. 

Site Solicitation and Selection. Thirty states made preliminary 
responses to the Department's request for proposals, of these, seven 
states actually submitted ~roposals. The Department and Commission 
selected Georgia and Texas~ as demonstration states. These states 
were chosen because of their large inmate population, which would 
assure the filling of the research cells in relatively short time. 
In addition, it was believed these inmate populations were suffi" 
ciently diverse to provide for a fuller study. 

Initial Meetings. After state selection, a series of meetings 
were convened in Huntsville and Atlanta, headquarters for the state 
activities, for the purpcse of planning the start-up phase and esta- 
blishing a time schedule for work to be performed before the first 
participants were to be released into the project on January, 1976. 
Dr. Lenihan made near weekly trips to both project states to assist 
in the programs design phase. During this period, state inter-agency 
cooperation was established, flow charts designed and the necessary 
forms (e.g., notice of participation, weekly request for aid, job 
placement reports) and interview sheets developed. 

This period witnessed interaction between the distinct TARP 
components at its peak. The frequent meetings aired numerous prob- 
lems, both current and anticipated. Fears over the impact of privacy 
regulations were resolved. Disagreements as to research methodology 
were settled so that the conclusions reached in both states could be 
validly compared. Major design decisions were made such as group 
sizes, work penalties and service locations and randimization tech- 
niques. Following these start-up conferences, the ABA scheduled perio- 
dic joint-state meetings at the several participants' headquarters in 
Huntsville, Atlanta, and Washington, D.C. These gatherings provided 
a forum to discuss problems and present progress reports. Dr, Lenihan 
prepared chart outlines so that both states could Present similar 
data, including cell sizes, interview rates, rearrest figures, job 
placements, etc. 

Advisory Board. While TARP was being organized, an inter-disci- 
plinary advisory committee was empanelled to provide project guidance. 

0 8. The test states each received independent grants from the Department 
to conduct the experiment. In Georgia, the Department of Labor 
received the Department grant, the Department of Corrections ~as 
the named grantee in Texas. Whereas both states have independent 
reporting obligations little attention is paid to the individual 
state TARP programs in this report. 
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Membership consisted of the following individuals: 

< ,i Dr. Gilbert Geis, Pr0fessor, Socia! Ecology Program, 
University of California; 

Dr. Robert Martinson, Professor, Crime Deterence , 
City College of New York; 

Mr. W.J. Esteile, Jr., Director, Texas Department of 
Corrections; 

Mr. Copeland Pace, U.S. Department of Labor (Atlanta); 
Mr. Edward Pischedda, U.S. Department of Labor (Dallas); 
Mr. George Bohlinger, LEAA; 
Mr. Nick Pappas, LEAA; 
Dr. Howard Rosen, Director, OMRD, U.S. Department of 

Labor; 
Mr. William Neukom, ABA Commission; 
Dr. Hans Zeisel, University of Chicago Law School; 
Mr. Bruce Cook, LEAA (Atlanta); 
Mr. Richard Fortenberry, Director, Texas Board of 

Pardons and Parole; 
5~. Lee Arrendale, Fie~dale~Corporation (Georgia). 

The history of this body was to be short lived. Three meetings 
December 2, 1975; June 23, 1976; November 4, 1976) were convened, all 

of which were sparsely attended. Given therange of expertise focus 
was drawn on such topics as alternatives to unemployment insurance and 
plotting of national strategy in the event of TARP's success. Due to 
the apparent disinterest, it was decided to disband this group. 

Sub-contracts. During the first year, several contracts were 
entered into by ABA-TARP in furtherance of its responsibilities. The 
first was with the Roper Organization, Inc. to conduct a public opinion 
survey. The survey, actually conducted in January, 1976, posed the 
following question: 

At the present time, most men, when released from prison, 
receive between twenty and fifty dollars to start life 
over. Would you favor or be opposed to providing released 
prisoners with some form of financial support, like unem- 
ployment insurance, until they found a job? 

For those responding in the negative or expressinc uncertainty, 
a follow-up question was asked: ~ " 

Would you be in favor if it were shown that such support 
reduced crime among men coming out of prison? 

In response to the first question, 63% answered positively and 
23.5% negatively. From the group given the follow-up question, 64% 
turned positive for an overall favorable reply rate of approximately 
87%. These affirmative replies transcend all tested independent 
variables. When inspected by race, education, employment, marital 
status, income, political party affiliation, age and sex, every sub- 
group showed up positive. While the survey results register favorable, 
they do not record the "firmness" of the support expressed. Most likely 
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the affirmative replies are soft-core and easily subject to change 
by adverse publicity or personal experience with crime. More tradi- 
tional public attitude toward the ex-offender has been less'gener0us, 
exemplified by surveys that have shown that employers often refuse 
to hire individuals solely on the basis of their record.9 Discrimina- 
tion due to prior criminal behavior remains strong. Therefore, the 
value of this survey as a pillar for future attempts to institution- 
alize a financial assistance program is undermined. It may show, 
however, that there is potential public �9 for measures which 

can be shown to work. 

The now notorious Proposition 13 also augurs poorly for future 
public support of a permanent �9 assistance program. It takes 
little imagination to predict the outcome of the original survey ques- 
tion if the California voter was queried June 6 on the waj to the 
polls. With reduced tax revenue, �9 California, and other states which 
might follow suit, may be expected to critically cut criminal justice 
programs. One estimate�9 offered by California state criminal justice�9 
planning director Douglas Cunningham is that California's city and 
county criminal justice agencies face a 60% �9 reduction �9 
in funding as a result of Proposition 13. 10 According to Marty Mayer, 
director of the criminal justice planning unit of tile League of 
California Cities, "(S)oft programs, such as diversion, are more 
likely to be cut from budgets because it is harder to show they are 
cost-effective, which will be the key word. ''II 

Cost consciousness, of course, did not arise from Proposition 13. 
The Department and Commission had long before recognized the importance 
of a cost analysis for a financial assistance program. Two contracts 
accordingly were executed by ABA-TARP to conduct cost/benefit studies. 
The first contract (May, 1976) with John Hopkins University was for a 

cost/benefit analysis of the then concluded LIFE project (see footnote 
5). The findings from this economic analysis were quite impressive. 
Benefit/cost estimates were computed from four perspectivesi society, 
budgetary, non-participant, and participant. Depending upon which view- 
point was being used, the factors going into the equations included 
benefits from reduced criminal justice costs (police, courts, correc- 
tions), lesser welfare expenditures, savings due to less property 
damage and personal injury, and increased tax revenue. On the cost 

9. Seventy-four percent of those interviewed�9 a 1968 poll said 
they would feel uneasy working with or hiring an ex-offender. 
Ryan, J. ; Webb, R.; and Mandell, N., "Offender Employment Resource 
Survey for the Minnesota Department of Corrections." 

i0. As reported in Criminal Justice Newsletter, Vo!~me 9 June 19, 
1978, n. i. 

i!. As reported in The Pretrial Rencrter, Volume II November 3 
June, 1978, p. 4. ' ' 
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side were administrative expenses and the actual transfer payments. 
Table I displays these benefit/cos~ estimates: 

Benefit/Cost Estimates for the Financial 
Aid Program of LIFE* 

Perspective Lower Bound .Upper Bound 

Society 4.021 53.731 
Budgetary 0..491 2.669 
Non-participant 0.777 ~ �9 3.987 
Participant 1.935 3.760 

* At 1.00, benefits are equal to costs 

Since many of the factors considered appear as a range, two bounds 
are displayed, �9 minimum and a maximum. In addition, some savings, such 
as reduced psychic harm from less crime, are impossible to quantify and, 
therefore, go unrepresented in the equations. Their omission tends to 
make the findings conservative. According tO �9 findings/ a�9 
nent LIFE program may be a prudent investment by the government, pro- 
vided there is a recidivism reduction of a significant magnitude. 
Corrections costs, not being immune to Price inflation, alone suggest 
that even a small reduction in recidivism may merit a financial assis- 
tance program. A recent accounting of the cost of incarcerating one 
individual at Rikers Island (NYC jail facility) showed an eye-popping 
26 thousand dollars per year ($71.87/day).12 Figures such as these 
eloquently speak for the need of reducing inmate populations. Finan- 
cial assistance is but one response to the ?roblem. Others include 
decriminalization of certain offenses, alternative community sen- 
tences, shorter prison terms, and even a prison construction mora- 
torium. 

A second cost/benefit study, contracted with Albert Madansky, direc- 
tor of the University of Chicago Center for the Management of a Non- 
Profit Public Enterprise, was for the TARP project itself. This analysis 
was to be performed in two parts. Part one called for a literature 
survey and equation design. The second part involved the actual computa- 
tion. Due to dissatisfaction with the preliminary design and the null 
TARP effects, the second phase was cancelled. A literature review 
(bibliography) was delivered to the ABA-TARP which identified sources 
of cost factors, crime statistics and related materials for an economic 
analysis. A subsequent contract with Mathematica Policy Research,�9 Inc. 
to perform a cost/benefit study for TARP was also curtailed midway due 
to the lack of positive recidivism results from the experiment. 13 

12. "The Cost of Incarceration in New York City" prepared for the NCCD 
by Coopers and Lybrand, 1978. 

13. The second cost/benefit contract for TARP was executed with Mathe- 
matica to enable Dr. Charles Mal!ar, author of the similar LIFE 
report, to continue his study for TARP. 
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Another major sub'study of TARP involved an examination of the ! 
effects of financial aid upon the families of the released individuals 

~ /assigned to a ~ TARP experimental cell. The University of HOuston Ce1{ter 
~ for Human Resources undertook this task. One hundred women in each 

state, Texas and Georgia, whose husband, son or boyfriend participated 
in TARP (50 controls, 50 experimentals), were interviewe@. 

While women prison releasees were included in the TARP study, they 
were not part of the family study sample. Due to the relatively small 
female inmate population, the number of female releasees were too small 
to contribute toward a significant family inspection. The interviews .... 
attempted to unearth what effect, if any, the financial aid had upon 
the hom~_ life, in particular the economic condition, companionship 
activities, and affective states. Overall, the observed effects were 
negligiSle. The full study may be found in attachment B. 

IV. GATE MONEY REPORT 

The primary premise on which TARP was conceived may be expressed 
in three sequential parts: (!) most prisGn re!easees are broke, (2) ~ ...... ; 
few private or public resources are available to support them during 
their early release period, and (3) therefore, economic pressure pushes 
them toward crime. While the actual experiment was to prove or dis- 
prove the last point, the building blocks still needed verification. 
Dr. Lenihan, in 1971, compiled a table of gate money levels and co]lat- 
eral sources cf releasee supp0rt. 14 Overall, he. found low stipend figures 
and =~ __w additional sources for financial aid. Ten years earlier, Daniel 
Glaser hid amassed similar data. 15 His low findings led to perhaps 
the earliest expression of qualifying releasees for unemployment in- 
surance. 

Q 
Since these two studies, partly due to expanded judicial interac- 

tion with correctional systems, there have occurred some sweeping 
changes in penal institutions. Had 5ate money been affected? In 1976, 
ABA-TARP replicated Lenihan's earlier survey ~ and found that gate money 
re:~ains the chief, sometimes only, source of public support. For the 
most part, the intervening years e.v~erienced little change in the pay- 
ment leve~s, and where increases occurred, they tended to trail infla- 
tion, resulting in an actual decrease in spending power. The only 
significant increases took place in Texas and California, which elevated 
the releasee stipend to $200, a generous figure compared no mo.~t states. 
The study also concluded that most prison releasees do not qualify 

14. Lenihan, K. / The Financial Resources of Released Prisoners (Wasi~ing- 
ton, D.C.: Bureau of Social Science Research, Inc., 1974) . 

15. Glaser, D. ; Zemans, E. ; Dean, C. , Money Aaainst Crime. A Survey 
of Economic Assistance to Released Prisoners (Chicago: John Ho:.'-~rd 
Assoc. , 1961). 

16. Horowitz, R., Back O n the Street - Trom Prison to Poverty (Washing- 
ton, D.C. : American Bar Assoc. , 1976) . 
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for traditional transfer pa[rments which are primarily designed to 
assist the aged, disabled, or fatherless household. Two years after 
our initial survey, "a ~foIiiow~-up-qdestiSnnair4 Was sent to the states. 
We were interested in discovering whether any other jurisdiction had 
followed California's and Texas' lead in anteing up their release 
stipends to $200. The answer was no. Only a few states had altered �9 
their gate money allotments and as dsual these changes were marginal. 
Combined with earlier, documented proof of the pervasive employment 
problems confronting ex-offenders,17TARP could now confidently aver 
that releasees, as a whole, would be receptive to our aid. Whether 
they would favorably respond to this stimuli through lower crime 
rates was left to the test. 

V. MAJOR ONGOING ACTIVITIES 

Literature Dissemination. There have been four published TARP 
related materials -- introductory brochure, final LIFE report, LIFE 
cost/benefit study, and the gate money study. Each of these materials 
have been sent to individuals on a mailing list comprised of governors, 
attorney ge;~erals, heads, of. corrections departments, state crimina~i 
justice planning agencies, and pertinent legislators. Requests for 
publications were also handled by ABA-TARP. Due to the favorable 
cost/benefit findings for LIFE, a press release (Attachment C) was 
issued through the normal ABA communications channels. As a conse- 
quence, requests for this piece exceeded the others. While TARP failed 
to show positive recidivism results, through the distribution of these 
materials, TARP has, hopefully, contributed by sensitizing select groups 
and individuals to the crushing needs of ex-offenders. 

Clearinghouse Activities. Primarily four groups looked upon TAmP 
as a source of information. The first were the prisoners themselves. 
Through our publications, the grapevine, or suggestiveness of project 
title, a number of inmates wrote in the hopes that either we could give- 
them financial assistance, or could lead them to other sources. For 
the most part, these requests affirmed, on a very personal level, what 
our gross statistics revealed. The releasee has no source of immediate 
income if unemployed at the time of re!ease and not previo/sly employed 
in a work release program. What these letters also suggest is that the 
post-release blight is perceived while still incarcerated. It may be 
surmised that such despairing thoughts have an "anti-rehabilitative" 
impact. There is no light at the end of the tunnel. 

While every inmate letter merited our r'~sponse, scant encourage- 
ment. could be given. In the case of federal inmates, they were informed 
that they were eligible for up to $I00 in gate money and a $150 loan from 
the government. However, even %hese minimal amounts are tenuous. A 
1972 GAO study reported that most federal reieasees received far less 
than the gate money maximum and almost no releasee was given a loan. 

;{ 
t~ 

t' 
Q. 

17. By TARP's inception, this was so well documented as to become com~mon 
knowledge in the criminal justice field. Major works include Glaser, 
D., The Effectiveness of a Prison and Parole System (indianapolis: 
Bobbs Merrill, i976) and the previousiv cited Pownall study., Employ- 
ment Problems . f Released Prisoners. 
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Otherwise, the federal inmate was advised as to the nearest volunteer 
organization equipped to deal with and assist ex-offenders. These 

........... groups -almost never provide financial aid. Usually they offer career ........... 
'- : .... gd~dance and job placement services, ABA-TARP was able to identify 

such local groups from a directory of ex-offender aid groups which 
�9 had been compiled by the Commission's Ex-offender Employment Restric -�9 
tions project. State inmates received similar replies -- information 
on their gate money rights and the name of local volunteer organiza- 
tions. 

A second type of inmate letter concerns institutional programs, �9149 i 
conceived of and/or managed by inmates, covering a broad spectrum. .... 
Most frequently, they concern a pre-release employment orientation 
or some job skill training. These letters usually look for our com- 
ments and criticisms, which are often based upon what we have learned 
from other inmate correspondences. From the volume received, it would 
appear that there are many imaginative inmates who are cognizant of 
the post-release needs, rehabilitation Program deficits, and top �9 hea%~ �9 " 
administrative delays, and who�9 are able to articulate alternative 

�9 :~ ..... pr~son~.programs using to greater advantage the inmate talent pool. 
The Department may wish to explore the feasibility of utilizing its 
resources on inmate-operated programs which appear worthwhile. �9 

Another form of correspondence has been the "irate citizen," beef- 
ing over what he views as another government giveaway. At one time, 
this view was shared by Senator Proxmire in his monthly seazch for 
candidates for his government waste citation -- the now notorious 
Golden Fleece Award. The ABA and Department have jointly responded 
to such critics. Armed with information furnished by the ABA, the 
Department not only convinced Senator Proxmire that TARP did not merit 
his censure, but it resulted in a 180 degree reversal by the Senator 
(see attachment D). The Senator ultimately endorsed TARP as a valeable 
social science research project. 

Other legislators, primed by complaints of their constituents, 
have inquired about TARP's raison d'etat. For the most part, the 
Department's responses have followed the letter to Senator Proxmire, 
citing the CETA mandate, successful LIFE program, and releasees~ne~d~7-.!8~ 
These public concerns over TARP's wisdom affirmed an earlier decision 
made by the project to maintain a low profile. This route was chosen 
for two reasons. The first was a methodological concern that the exper- 
iment would be tainted if the participants learned about the status of 
fellow TARP members or if employers found that some potential employees 
had a supplemental source of income. The second reason was simply to 
limit the above referred to critical letters until TARP had a chance 
to return data. 

18. The ultimate public scathing came in the supermarket gazette, the 
National Inquirer, which depicted TARP as a ludicrous government 
giveaway. Oct. 4, 1977. 
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A more positive interchange with Congress involved Representative 
John Conyers (D. Mich). As chairman of the House Judiciary Subcommittee 
on Crime, which includes LEAA oversight responsibilities, Mr. �9 
has �9 deeply enmeshed in the unemployment-crime link debate.�9 
While reviewing LEAA expenditures, he noted the TARP project and sent 
a Subcommittee staffer to a TARP meeting. Generally disgusted with 
LEAA funding of police �9 Mr. Conyers looks upon TARP as posi- 
tive LEAA involvement. �9 Since then, his Subcommittee has held a number 
of hearings in Washington and the field involving the issue of unem- 
ployment and crime, shedding light on the growing belief that there 
is a cause and�9149 relationship between the two. 19 

While publicity was minimized, it was by no means absent or cen- 
sured. �9 Newspapers in both project states did carry early accounts 

of TARP's creation. To assure that these stories did not adulterate 
the program, Dr. Lenihan had written into the pre-release participant 
interview a question to test his/her knowledge of any Publicity. This 
question showed an overall ignorance of the program. As�9 
stated�9 a press release also followed the LIFE cost/benefit report. 
Perked by this; a Baltimore Sun reporter interviewed Lenihan;-Horowitz 
and Mallar, resulting in a favorable LIFE story. 

An inkling of the future press reaction to e grandiose, permanent 
LIFE-like program may be gleaned from the California experience. �9 In 
1977, California enacted a prototype LIFE program. 20 Many California 
newspapers, through editorials, com~nented on this legislation. The 
majority favored opening government coffers to the prison reieasee on 
the promise, or evidence supported hope, that the State would benefit 
through less crime. A sampling of these editorials may De found in 
attachment E. 

The final participants in our clearinghouse activities have been 
corrections departments. Through our literature dissemination, every 
department has been made aware of our existence. Consequently, when 
any internal efforts are considered to upgrade gate money, we have been 
consulted. The most promising experience was with the Mississippi: 
Board of Corrections. In October, 1976, Charles Young, acting chairman 
of the State's Correction Board, directed the corrections department to 

19. While TARP grew out of a belief in the existence of this relation- 
ship, it was not conceived to directly test it. Nevertheless, 
given the wealth of data collected on the near!y 4,000 participants, 
statistically supported observations about this relationship are 
possible. The data evidences �9 relationship between unemployment 
and crime. This partnership will be fully explained in the forth- 
coming analysis of the TARP project by Dr. Peter Rossi of the 
University of 9,!assachusetts, Social and Demographic Research Insti- 
tute, expected in January, 1979. 

20. This will be discussed in detail in the next section. 
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report on inmate release 
over inadequate gate money amounts: 

"We have a person who is released from the instituti0n 
and he is given anywhere from $25 to $75, and yet he is 
asked to come back to a society where even people on 
menial existence have more to live on." 

Commercial Appeal, Memphis 
October 16, 1976 

procedures. He expressed particular concern 

Ronald Welch, director Of the Mississippi Prisoners' Defense Com ~ 
mittee brought this act to our attention and requested that we support 
this effort through direct communication with Chairman Young. Imme- 
diately, copies of the gate moneY report, the LIFE stud~ bibliography, 
model gate mo~ley legislation, California bill, and cost/benefit analy- 
sis, were sent to Young and the corrections department. Unfortunately, 
no follow-up legislation was introduced. 

Another important clearinghouse function has been supplying infor- 
mation to legi~lat0rs considering! TARP-re'lated bills. . . . . . .  

VI. LEGISLATIVE WORK 

California Groundbreakinc. The most prominent and rewarding ABA- 
TARP legislative experience concerned a California bill, SB 224. Cali- 
fornia State Senator Peter Behr (R.), partially motivated by the LIFE 
resuits, 21 introduced legislation, calling for the incorporation of 
state inmates into the state unemployment insurance system. Qualify- 
ing wage credits are to be based upon hours worked by inmates while 
incarcerated. The entrance wage level ~urinq the base year is $1,500 
or twice that required for regular, non-institutionalized workers. 
This level far exceeds the reach of the Working inmate. By state law, 
inmates are limited to a wage maximum of $.35/hour. Based upon a 40- 
hour week, even if an inmate worked a full year, the most he/she could 
earn would be $624. To overcome this disability, the new law creates 
a wage fiction, assuming for the purpose of unemployment insurance 
eligibility and benefit entitlement, that the inmate earns the minimum 
wage. 22 The new law went intc effect July I, 1978 and has a sunset 
legislative renewal in 1982. 23 At the time of this writing, the mech- 

21. While this law places California in the vanguard of TARP aspirations, 
its snowballingpotential must be weighed with an understanding that 
California sometimes marches to the beat of a different drummer. 
Other near unicue California corrections laws includes a recent 
OSHA bill for prison industries. 

22. To complement its TARP-LIFE research, the Department intends to 
provide partial funding of the California evaluation. 

23. Interestingly, California conducted its own mini-TARP experiment, 
Direct Financial Assistance to Parolees, in 1972-73. Its outcome 
could be labelled moderately successful, with 80% of th@ experi- 
mentals retaining active narole status after six months compared 
to 71% of the controls. 





-12- 
} 

anics of the new act are still uncertain -- with questions remaining 
as to what constitutes prison labor (e.g., should it include hours 

.... spent on vocational training?). A copy of the new law is attachment F. 

{ 

When Senator Behr introduced �9 it faced stern 
opposition. 24 Among the most vociferous opponents was the State's 
District Attorneys �9 A critique by their legislative 
branch attacked the LIFE findings, thereby challenging the California 
bill's foundation. Dr. Lenihan, by letter to Senator Behr, refuted 
this critique. In addition, Senator Behr solicited our aid in secur- 

....... ing�9 his bill's passage. A~ letter �9 submitted de~ailing the chronic~ 
economic need of releasees and reviewed SB 224. The Califc;nia law 
represents a tremendous st~de toward post-release prosperi~F. On 
January i, 1978, Corrections Magazine census of national sta=e inmate 
population totaled 247,913, of which California housed 20,91%, or 
nearly 10%. Although TARP's shortcomings had been duly reported to 
Senator Behr, the law still stands, �9 to the �9 of its 
own evaluation three years hence. �9 

.......... �9 <::<~:~§ Other ~Legislative Assistance. ABA-TARP was receptive:to any cal2.~:::::.~:.v ~:~ 
for assistance from legislative sources. Usually, the response was 
informal, as most requests were for information about suggested lit- 
erature, others states' practices, or TARP-LIFE activities. On three 
instances, �9 addition to the letter to Ca].ifornia Senator Behr, we. 
prepared formal responses to government inquiries. The first went to 
the Small Business Administration in response to a request for comments 
to a proposed rulemaking concerning parolee eligibility for loans. 25 
Under SBA internal policy, loan requests submitted by these individuals 
had routinely been denied. The proposed rule change offered to re- 
verse this policy. ABA-TARP, by letter to the SBA administrator for 
finance and investment, applauded this tentative change. Responding 
to specific questions posed in the published notice, we cited national 
studies which recommended loan assistance to the prison releasee, 
and, in general, endorsed the concept that the parolee and probationer 
should be treated like any other loan applicant, with the circumstances 
of his crime taken into consideration but not dispositive of the out- 
come (attachment G). This stance is consistent with previous policy, 
promulgated by the Co~mission's Offender Employment Restrictions Pro- ' �9 
ject and adopted by the ABA, which calls for the abolition of oer se 
employment restrictions frequently applied to ex-offenders. 26~'On 

m 

24. A similar bill had been presented in 1975 but was tabled in 
Committee. 

25. Federal Register, Vol. 41, �9 239, 12/10/76, p. 54002. 

26. Consistent with this policy, the Commission and its affiliate pro-~ ~ 
jects, including TARP, collaborated in the writing of an amicus 
curiae brief to the Supreme Court in the case of Carter v. Miller, 
434 U.S. 356 (1978) . In this case, the respondent had successful~• �9 .... 
challenged a Chicago municipal ordinance.which barred some ex- ~ 
offenders from receiving a public chauff@9's license while afford- 
ing..~hose who already held licenses at the time of their conviction 
(Con ti~:u~d on p. 13) 
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June 22, 1978, the SBA administrator finally rendered his verdict. 
It was a resounding defeat. Not only did he reject the proposed 

rule, but elevated the previous intern[al policy by publishing it 
in the Code of Federal Regulations. As grounds for its decision the 
Agency stated that (i) the SBA is not in the business of rehabilita- 
tion, (2) that a good character finding is essential to credit 

transactions, and (3) it did not wish to run the risk of "absentee 
management in the event of reincarceration." ABA-TARP decries this 
nearsighted determination and takes exception to the stated grounds. 
Most of o~r objections may be found in the original support letter. 
The Agency has retreated to the regressive attitude that a criminal 
record forecloses any doubt as to the ex-offender's bad character. If 
a case-by-case loan decision were made, the deserving applicant would 
be given the opporaunity to amerliorate the impact of his record and 
allay the fears that he would recidivate. The SBA's timid stance o11 
rehabilitation is inconsistent with the relevant Congressional declara- 
tion of policy.27 Within this declaration is the concept of promoting 
"growth of personal initiative," with emphasis placed on small business 
concerns "located in urban or rural areas with high proportions of 
unemployed or low-inccme individuals" or "o~ned by low-income, indivi- 
duals." We would submit that the typical releasee fits the latter 
and that rehabilitation, almost by definition, involves the growth 
of personal initiative. 

The second formal response also concerned loans for ex-offenders. 
This was directed to Representative Kastenmeier, chairman of the House 
Judiciary Subcom.mittee on Civil Liberties and the Administration of 
Justice, who cosponsored a bill to upgrade the federal loan provision 
for released federal inmates from $150 to $600 (H.R. 7050, 95th Con- 
gress, ist Session). As of June, 1978, the biil has remained at the 
Subcommittee level with no action having been taken. More recently 
we leavened of a 1978 Hawaii bill along the lines of the California 
unemployment insurance legislation. This prompted our transmitting 
a letter to its sponsor with general information about the need and 
desirability of financial aid. This also, for the first time, presented 
us with the problemof hcw to promote such measures while admitting 
TARP's shortcomings. Our reaction was to stress the chronic financial 
need but not hold it out to be a panacea for the recidivism problem. 
In keeping with this, the legislative packet which accompanies this re- 
~ort makes no pretense as to offering a solution of crime. Instead, it 
is a commilaticn of materials which call for or underscore the desira- 
bility of financial aid to prison releasees on other grounds, ranging 
from humanitarian to the possibility that some recidivist tendencies 
may be waylaid. 

26. (continued) the opportunity to retain it. The ABA supported the 
lower courts opinion that such a licensing scheme violated equal 
protection guarantees. The brief also Went one step further, 
arguing that licensing determinations basedl oni fitness should 
be individualized, i.e., no per se restrictions due to the exis- 
tence of a criminal record. The Supreme Court split 4-4, thereby 
upholding the lower court's decision. 

27. 15 U.S.C.A. w (1976 
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Another entree to Congress has been our association with Staff 
on House Committee on Education and Iabor. Its senior minority mem- 
ber, Rep. Albert Quie, has considered prison labor issues-and, through 
his staff, solicited from us information on research in'the field. 
In 1975 Mr. Quie cosponsored a bi!l to amend Title 18 of the United 
Stat~s Code by repealing laws which divest prison made goods of their 
interstate commerce nature, provided that the inmate worker received 
at least the prevailing wages (H.R. 2715, 94th Congress, ist Session, 
1975). 

vii. AN EYE TO THE FUTURE 

When the ABA first became involved with TARP, prospects for a 
future permanent financial aid program appeared strong. LIFE had 
recently concluded with impressive results, and numerous cemmissions, 
researchers, penologists, and the like Supported the pri~]e of 
giving aid to fresh releasees. Operating under the optimistic assump- 
tion that TARP too would prove fruitful, the ABA-TARP performed several 
tasks with an eye toward that day when a march upon our legislative 

halls would lead. to permanent programs~ In preparation of that event, 
ABA-TARP began by seeking official approval of its parent organization, 
the American Bar Association, of a resolution calling upon Congress 
and state legislatures to significantly upgrade its gate money policy 
(attachment H). This resolution was adopted by~the Association's 
governing body at its annual meeting in Aug us~;~�9 Armed with this 
mandate, we next addressed a series of questions concerning how best 
to implement a serious financial assistance program. More specifi, 
cally, three primary questions arose -- who should receive assistance, 
should it be a federal or state program, and should it be modeled after 
unemployment compensation? 

"9 

Eligibility. All three questions are interlaced. For example, 
if a releasee's income transfer program is modeled after the unemploy- 
ment insurance system, then funding and eligibility questions will be 
partially resolved. Still, some independent factors remain. As to 
eligibility, the basic issue was With what subset of the entire inmate 
population should we be concerned? The entire set consists of adults 
sentenced to federal institutions, ~tate facilities, jails (usually ~ 
county or municipally operated); jnveniies placed in a juver.iie deten- 
tion center or other housing unit; and individuals locked uo during the 
pre-trial and trial phase. If for no other reason than the number is 
too great, the entire set could not be accommodated, necessitating a 
weeding out process till the optimal number was reached. Overall, 
inmate populations are rising. Each year tens of thousands of these 
individuals re-enter the community. The states alone lawfully released 
over i00,000 inmates during 1975, most of whom had served felony sen- 
tences exceeding one year. Federal inmate releasees for the same year 
easily raised the combined figure to over 120,000 individuals. The im- 
pact of adding all jail and juvenile releasees to this total would be 
dramatic. Thouch no jail release figures exist, the very nature of 
these facilities, short-term, high turn-over detention centers, suggests 
that the amount is very high.28 

28. In one of the few discussions about jail population figures, the 
late Hans Mattick estimated that the total annual com~mitment lies 
(continued on p. 15) 
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First to be axed were the jail releasees that had not served a 
sentence. These would include those arrested but whose case was dropped 
or won in the adjudication Ss , as well as those released on bail or 
personal recognizance prior to their trial. While these individuals 
have avoided a conviction and, therefore, in many respects merit our 

sympathies for any disruption caused by confinement, their deletion 
from a financial assistance program rests on several grounds. Their 
forced removal from society tends to be shorter than their sentenced 
fellow inmates, thereby being less disruptive. As a consequence, many 

may be able to retain the job they held before arrest or collect 
unemployment insurance.29 In any respect, the reintegration period 
should be minimal. The debilitating "ex-con" stigma is less likely 
to attach to them. In a very practical respect, the "arrestee" has 
an advantage over one convicted of a crime, since, according to EEOC 
regulations and case law, a prospective employer may ask about past 
convictions but not arrasts where no conviction followed. 30 

Having excised the arrestee, next to go were the remaining jail 
population, those serving a sentence. Most sentenced jail inmates are 
misdemeanants. A substantial portion:of these are detained for traffic 
violations, disorderly conduct, vagrancy and other petty offenses. It 
may be posited, or at least argued, that these non-property crimes will 
not be diminished through post-release aid. Sentences for these crimes 
also tend to be short, usually less than one year (the maximum sentence 
statutori!y permitted for most misdemeanors). Again, this relatively 
short absence from the community should be less disruptive than a multi- 
year felony sentence. One North Carolina study of earnings and jobs 
of ex-offenders discovered that ex-felons had more stigma attached 
on release than did ex-misdemeanants. 31 

.{ 

28. (continued) between 1.5 and 5.5 million, and is probably around 3 
million. This is the population equivalent of a very large city, 
or a medium-sized state, and is at least four times the number who 
annually pass through state and federal prisons combined. Mattick, 
H., "The Contemporary Jails of the United States: An Unknown and 
Neglected Area of Justice," in Glaser, D., ed., Handbook of Crimi- 
nology, 777, 780, 795 (1974). 

29. Where the term of incarceration is less than the benefit period 
under the state unemployment insurance law, an eligible jail re- 
leasee may still be able to file a timely claim. 

30. While financial aid for this group may not be appropriate other 
public policy initiatives could come to their rescue. For example, 
Daniel Skoler has suggested a cooling off or grace period during 
which time an employer could not lay off an arrested employee. ~b 
For a fuller explanation of this idea, see Skoler, "Crime, Job 
Retention and Justice System Climate: A Cooling Off Period for 
Arrested Em~loyees," in Crime and Employment Issues (Institute for 
Advanced Studies in Justice, ,1978). 

31. Witte, A., "Earnings and Jobs of Ex-Offenders: A Case Study," 
Monthi'/ Labor Review, V. 99, Dec., 1976, p. 34. 
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Juveniles were the second major population removed from our con- 
sideration. Again, a plethora of grounds existed. Many juve- 
niles �9 released return to the relative financial security of their 
family. Where the family cannos provide this support, welfare payments 
(AFDC) frequently substituted. The juvenile releasee often does not 
comport with the TARP rationale -- maintenance income until a job is 
secured -- as many of them will be returning to school and, therefore, 
not entering the labor market. 

Before proceeding it should be noted that our exclusion of these 
large inmate groups does not necessarily reflect our belief that upon 
release many or most of them have no need for financial aid. On the 
contrary, many of them may have a greater need for government assis- 
tance �9 than state or federal inmates~ In 1976 we sent over i00 ques- 
tionnaires to county and �9 �9 jails in every state, hoping to be able 
to draw a picture about the jailed inmate and in particular his finan- 
cial status. The paucity of responses (1�9 prevents us from reaching 
any valid conclusions. However, it is worth noting that only three 
jails had gate money policies~ the greatest being $5. There also seems 
to be less opportunity to earn money on a work release Program than ....... 
in the federal �9 state institutions. A table compiling the responses 
to our questionnaire may be found in attachment It The juveniles need 
for aid may be the greatest, as youths, in general, and Black teenagers, 
in particular, represent the hardest hit by unemployment. 

Through the process of elimination, the major orison populations 
left were the federa), and state systems. The question then arose, in 
light of equal protection considerations, could this population be 
further eroded �9 that group most likely to be benefitted by a finan- 
cial assistance program is ~argetted. A series of memoranda addressing 
this exclusion issue was prepared (attachment J) focusing in on the 
consitutional ramifications of excluding releasees from among this sub- 
set. These memoranda reviewed the case law in related areas and con- 
cluded that a state could limit its payments, if it chose to do so, 
for such rational criteria as need,.�9 length of incarceration, nature of 
correctional facility, participation in work or rehabilitation program, 
and nature of offense for which incarcerated. (In fact, our gate money 
survey revealed that many states currently do grant gate money on a 
discretionary basis, typically on unarticulated grounds or ill-defined 
need criteria.) So operated, a releasee income main[chance program 
would be akin to existing social welfare programs in which the reci- 
pient, of benefits does not contribute to the program's financing. 
The courts have held that legislative and executive bodies have wide 
discretion in designating eligible recipients. �9 With the exception of 
race and sex distinctions, most government decisions are upheld in this 
area. Thus, if a state elected to distinguish among its inmates who 
should receive financial aid, it need merely state a rational basis. 
For example, had TARP shown that only those over 30 years of age con- 
victed of theft crimes manifested lower recidivism rahes, then that 
finding could have supported a state decision to target its aid to 
these releasees. (This would be similar to parole boards deciding who 
should be paroled, based upon predictive studies, a practice the courts 
have upheld.) 
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A corollary concern is putting a price tag on a permanent program. 
Both ABA-TARP and Dr. Ma!lar computed estimates for a national program 
based upon past state im~ate releasee counts and unemployment insurance 
benefit levels. Different base figures for numbers of �9149 
number of weeks of benefit receipt were used so that the two computa- 
tions are not identical. However, both studies show that the total 
annual cost (even for a maximum program where every releasee receives 
full benefits) would be a fraction of one percent of the total expen- 
diture for unemployment insurance benefits.�9 B0th computations are in 
attachment K. 

Funding. Where would this money Come from? The choice here boils 
down to the federal or state governments. This issue was also addressed 
by memorandum (attachment L)�9 At this juncture, it appears that a per- 
manent program would have to be initiated and funded at the state level. 
While the federal government absorbs the burCen for most national in- 
come maintenance or welfare programs such as AFDC (to which the reci- 
pients had not made prior contributions), it is highly unlikely, in 
view of the TARP findings, that Congress could be induced to enact a 
broad program, in fact, Congress more recently, inamending the unem- 
ployment insurance system, legislated against the interest of the inmate 
(see next section). Any legislation andappropriations, therefore, would 
have to emanate from the state capitols, as did California's ground- 
breaking bill. 32 

Vehicle. The last question, what mode should the financial assis- 
tance take, remains moot. While the unemployment insurance system most 
frequently has been bandied about, it would take significant amendments 
to bring most prison releasees within its scope. Efforts to incorporate 
released inmates into the UI system would have to be stylized to meet 
the peculiarities posed by prison. The new California law is an exam- 
ple. In order to merit UI entitlement, the miniscule prison wages had 
to be overcome. The law, therefore, creates a minimum wage fiction 
to support UI claims. This need not be the only way to amend the UI 
laws. in a state having small inmate work programs alternative 
approaches may benefit more releasees. Earlier, ABA-TARP memoranda 
(attachment ?!) set forth both the problems in using the present UI sys- 
tem, and suggested amendments to bypass them. Each problem/s01ution 
depends upon which work period benefits are to based on -- pre-incar- 
ceration labor, institutional labor, and/or work release. 

Utilization of the unemployment insurance system does have 
several attractive selling points. The first is an equity argument. 
Both the Georgia and Texas arms of TARP were asked to prepare studies �9 
on the number of inmates who would have been eligible for unemployment 
insurance had they lost their jobs for reasons other than incarcera- 
tion, and the magnitude of the benefits lost. Their findings (attach- 
ment N) showed a significant percentage fell in this category, with a 

J 

O 

32. Any release assistance based uoon the unemployment insurance system 
would most likely be state supported. The inmate would be treated 
like any other state employee, for which the state is responsible 
tor reimbursing the unemployment insurance fund for ai:y benefits 
(continued on p. 18) 
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large gross benefit lo~s. ' In Georgia, between June l, 1976 and March 31 
1977, 4,842 offenders received prison sentences. From this group, 727 
(15%) were eligible to receive unemployment insurance had they not-been 
incarcerated. This group, had they all collected their maximum UI -~ �9 �9149 
amounts, would have received $570,776. These lost benefits represent 
a windfall to the state as they fatten the unemployment insurance 
funds. 33 More practical arguments favoring the unemployment insurance 
vehicle is that if it is based on the inmate's work efforts, then it 
can be said he is entitled to the same fringe benefits and labor pro- 
tections as any other worker. At present, 97% of the entire labor 
�9 force receive unemployment insurance safeguards. The administrative 
cost for a permanent, TARP-Iike program, would also be diminished, as 
the addition of releasees to the employment services' work load should 
not require significant new expenditures or set-up costs. 

Even if the unemployment insurance system is not exactly �9 
to TARP purposes, it has certain features which would serve well in a 
releasee stipend program. These are primarily the periodic, weekly 
payments which, an least in theory, are dependent upon a work search 
effort by the recipient. Any alternative/to unemp!oyment insurance 
would he'wise to incorporate these features, especially a rigorous 
work-search or educational or vocational training requirement. 

VIII. MONITORING 

H.R. ].0210. The right to unionize, accrue pension rights, receive 
minimum wages, and qualify for unemployment insurance are but some of 
the many protective labor laws benefiting the working force. Congresz, 
with the exception of worker's compensation, has not seen fit to extend �9 
these protections to the working inmate. During the course of TARP, 
Congress addressed the very issue of our concern -- unemployment rights 
for released prisoners. In 1976, major amendments to the Federal Unem- 
ployment Tax Act (FUTA) were enacted. Under them, state and local 
government employees received unemployment insurance rights. 34 Certain 

32. (continued) ultimately paid to these individuals. There is, however, 
precedent for federal funding of such programs. Prior to the 1976 
amendments to FUTA, Congress had authorized unemployment insurance 
entitlement to state and local government employees under the Special 
Unemployment Assistance Act, a temporary provision paid for by the 
Federal Government. 

33. While a "windfall," it is not an unfair enrichment. Thousands of 
employees regularly have unemployment taxes paid to the state based 
upon their labor yet never receive benefits as they stay at their 
jobs or do not suffer any aberration in their employment history. 
This fact is built into the system and tax rates are set accordingly. 

34. While the state UI systems are not obligated to accede to FUTA 
requirements, their failure to do so would result in the loss of 
fede[al tax credits on the employers' UI tax, a sanction resulting 
in all states complying with the federal dictates. 
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categories of employees were exempted, however, including prison in- 
mates. 35 This exemption is a carryover from earlier �9 which 
had mandated coverage for certain employment. 36 

ABA-TARP learned of this proposed exemption at the llth hour, 
as the amendments were being reported out of Committee. In an attempt 
to �9 this exclusion, a detailed memorandum (attachment O) was 
transmitted to the Department of Labor �9 liaison's office. 
Due to the late hour, the Department chose not to Challenge this sec- 
tion (the amendment as a whole had strong backing from the Adminis- 
tration). This exclusion, in reality, sh0uld not have harmed future 
TARP efforts with Congress had we experienced positive results. 

"Even had the 1976 amendments �9 not specifically deleted inmates, 
nothing would have changed. Most cocrections departments and in�9 
the courts refuse to deem the working inmate an employee, citing such 
grounds as lack of contractual relationship, real wages and rehabili- 
tative purpose behind prison labor. Even if inmates earned employee ~ 
status, their actual wages are too miniscule to enable them to over- 
come the threshold income level~ needed to qualify for unemployment 
insurance. 

Federal Legislation. In addition to watching developments trans- 
pire in the unemployment insurance field, ABA-TARP has closely moni- 
tored other relevant congressional activity. This task arose not only 
from our proximity to Capitol Hill but also from the precedent-setting 
value of federal law. For example, the Federal Government was the 
first to extend a form of worker's compensation protection to inmates 
under its jurisdiction. 37 Shortly thereafter, several states followed 
suit. 38 

The following is a list of those relevant bills, their purpose, 
and status as of July, 1978: 

-- S. 1437, 95th Congress, Ist Session (1977) - recodification 
of federal criminal law includes increase in federal gate 
money provision to a range of $200 to $500. Eliminates the 
$150 loan provision. Passed by the Senate, but the tentative 
draft House version of June 27, 1978 wouid retain the current 
$i00 federal gate money level. 

35. This exemption permits the states to elect whether or not to cover 
inmates. Following the 1976 FUTA amendments,�9 every state opted to 
exclude prisoners from the unemployment insurance programs. 

36. In 1970 FUTA was amended to require coverage of state hospital em- 
ployees. Inmates Working in hospitals on correctional grounds 
were specifically exempted. 

37. 18 U.S.C. ~4126. 

38. See, e.g. , Md. Ann. Code Art. i0 w (1972); Ore. Rev. Stat. w 
505 (1967); Wise. Stat. w (1972). 
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-- H.R. 2715, 94th Congress, ist Session (1975)-- to remove 
interstate commerce restrictions on prison made goods pro- 
vided that the inmate workers receive the prevailing minimum 
wages. Referred to Con~mittee on Education and Labor Subcom- 
mittee on Labor Standards - no action. 

-- H.R. 2803, 94th Congress, Ist Session (1975) -- to establish 
minimum prison and parole standards including minimum wages for 
federal prisoners and unionization rights. Referred to House 
Subcommittee on Courts - no action. 

:- H.R~ 7050, 95th Congress, ist Session (1977)-- to upgrade loan 
assistance to federal releasees from a maximum, of $150 to $600 
and establish a revolving fund for this purpose. Referred to 
the House Judiciary Subcommittee on Civil Liberties and Admin- 
istration of Justice - no action. 

-- H.R. 7802, 94th Congress, ist Session (1975) -- to improve 
inmate employment and training by providing program and train- 
ing loans conditioned on prevailing wages, marketable training 

" ~  ah~ other labor law protections but not unemployment insurance 
payments while incarcerated. Referred to Judiciary Committee - 
no action. 

-- H.R. 10130, 95th Congress, ist Session (1977) -- to provide 
social security coverage for work performed in pri.~on indus- 
tries and other services performed for renumeration by in- 
mates. Referred to the House Committee on Ways and Means - 
no action. 

With the exception of S. 1437, designed to rewrite Title 18 of the 
United States Code, none of the other measures escaped Committee. It 
is difficult to assess why Congress has failed to actively c0nsider 
these measures. One may speculate that prisoner's rights Occupy a.!ow 
status on the congressional priorities list, that S. I and its offspring 
have sapped most of Congress' energy in the criminal justice field, 
or that emphasis evidenced by an explosion of crime victimization bills, 
is being placed on the victim andnot the offender. Nonetheless, it 
is difficult to envision Congress taking an active lead in major finan- 
cial assistance reform for the prison releasee. 

Litigation. In the past decade, courts have taken an increasingly 
active role with respect to corrections issues. Whereas the bench once 

"exo + " " = routinely deferred to the ~ ~er_ise of corrections o ficials, they 
now review corrections matters with an eye toward the constitution. 
Increasing!,:-, inmates are afforded constitutional guarantees, like any 
other citizen, unless they interfere with the running and security Of 
the institution. Under the Eighth Amendment's cruel and unusual pre- 
cept, courts have issued decisions calling for sweeping reforms in 
individual corrections systems. 

Due to this growing judicial activism, ABA-TARP has kept a close 
eye on corrections related court cases. In spite of this intensified 
court involvement, there is currently no evidence to indicate that 
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a court would f~nd a releasee entitled to unemoloyment compensaticn 
benefits based upon either pre-incarceration employment or work while �9 
in the institution. 

,. j 

When inmate claims for various protective labor law rights have 
arisen, the courts have rejected them on several grounds, the most 
damaging being the Thirteenth Amendment, which expressly permits in- 
voluntary servitude "as a punishment for crime whereof the party shall 
have been duly convicted." Other grounds for denying inmates' labor 
rights include the attitude that the working inmate is nct an employee 
due to lack of a contractual relati0nship and that theseS�9 would 
be in conflict with security~demands of th.e' institUtioh% ~ A"Shp~e~e . . . .  

Court decision handed down this past term hints at how the Court would 
respond to inmate labor challenges ..... In Jones~ V. North Carolina Pri- 
soners' Labor Union, Inc., 430.U~S. 927 "('1977), the Court withheld-- 
from the unions the right to use their most expedient unionization 
approaches for soliciting inmate membership -- bulk mailings and meet- 
ing rights. Although prison unions per 'se were not banned, they 
received a serious, perhaps fatal setback, i i< :ii. 

In several instances, the specific issu~ of unemployment insurance 
benefits for the releasee has been litigated. These cases have involved 
claims for benefits based on pre-prison work. Most often the court has 
affirmed the administrative decision denying benefits. Denial is based 
either on a specific disqualification statute concerning loss of work 
due to incarceration and conviction (see, e.g., Jefferson v. California 
Unemployment Insurance Appeals Board, Cal. Court of Appeals, Fourth 
District, Division i. Cir. 14618, June 15, 1976) or more universal 
disqualifying laws such as loss of work due to job misconduct or a 
voluntary q ait. In either instance, the courts upheld unemployment 
insurance denial, viewing criminal activity resul~ng in incarceration 
as personal fault tantamount to a voluntary quit. 

IX. GATE MONEY AND ITS SUP gLEMENTS 

Although T~RP failed to return favorable results, with no discerni- 
ble reduction in the recidivism rate for those who received assistance, 
the principle of giving assistance to the releasee still has merit. 
What has been lost is the capacity to promote improved assistance on 
LIFE-type grounds. 

Without the reduction in recidivism and the accompanyin~ cost/ 
benefit break, income maintenance as an anti-criminogenic agent is no 

39. These cases only arise when the claimant has been incarcerated for 
less than his benefit period under the state UI law. If incarcerated 
for longer than this period, his/her rights to benefitsautomatically 
have lapsed at the time of rele~se. While incarcerated; the inmate 
is not entitled to collect benefits for he/she cannot fuifill the 
basic pre-conditions, availability and lookinc for work. 
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longer feasible. Income maintenance alone can �9 be expected to o~er- 
come employment-crime problems. Rather, it must be presented as an 

i integral part of a comprehensive �9 package aimed at~reducing unemployment �9 
\ / among'ex-offenders. Even without this package, the need for some post-- 

release aid still persists. Traditional�9 gate money simply ignores the ' 
fact that reieasees confront considerable early financial problems -~ 
which seriously impede their reintegration, regardless of whether or 
not they resort to criminal activity. While a brief support period 
at the $60 a week level may not deter those criminally inclined, it ~ 

........ could significantly ease the reintegration process for those who "stay 
~ ~ ~ ~ straigHt~" The needs of this group must be addressed. If, given the ~ .~ 
i ........... TARP ~ results, we can not focus in on the identity of �9 group, then ........... �9 
..... the-whole, including those that will most likely recidivate, should be 

profited for the good of the majority that ostensibly avoid future 
criminal behavior. 

Under this rationale -- give a helping hand �9 .principle s such as 
"aid to avoid criminality," or "aid until �9 lose their 
appeal. In its place emerges the theory of a government boost or shot �9 
in thearm to ease the transition back to society. This sounds like 

<~'~-~he~:~as moi~ey philosophy, but at ~ a~meaninqful level ". : There is :some ~ ~ <~<~ 
indication to suggest leqis!ative bodies would be receptive to this. 
California and Texas have, in the past few years, upped their indivi- 

~ ~dual gate money allotments to $200. Although only two states, they 
rank number one and thre~, respectively, in inmate population, cumula- 
tively representing over 15% of the nationwide state inmate population. 

Yo_n followed in their footsteps, this triumvirate would If only New ~' 
represent over 20% of the total state inmate census. There is also a 
possibility that the federal prison system will be authorized to in- 
crease its gate money. If S. 1437, the bill to rewrite the federal 
criminal code is enacted, federal releasees will be entitled to receive 
at least $200 and up to $500 upen release. 40 Current practice affords 
a maximum of only $i00, and even here the experience has been to award 
around half this amount to less than all federal releasees. 

Staying, for the moment~ within existing structures,�9 additional 
action may be taken to improve the reieasee's~�9149 situation. 
Greater utilization of welfare or government benefits may aid some 
inmates upon release. Given the larae size o = the inmate population �9 �9 
comprised of veterans, veterans administration (qA) benefits leap to ........ �9 
mind. 41 Although no study has been conducted to ascertain the number �9 ~ .... 
of ex-offenders who take advantage of VA entitlements, a recent exam- 
ination by the Georgia State Bar Commission on Correctional Facilities 

40. 

41. 

The House's tentative draft versicn retains the current $i00 level. 

According to the LEnA 1974 census of state inmates, 27% of the 
total population had at one time been in the U.S. Armed Forces 
(51,200). From this ~roup, 90% received honorable or general dis -~ 
charges, making them eligible for VA benefits, and 44% had been 
discharged within ten years, the time !imi~ for educational aid. 
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and Services 42 of military veterans in Georgia prisons suggests that 
these benefits are underused. Less than 20% of the inmate veterans 
reported receiving anY VA b~ne.fits whi!e incarcerated. Georgi a TARP 
compile] similar d]ta. �9149 found that between July i, 1974 and 
Septe~.::r 30, 1977, 22% of incoming Georgia state inmates were veterans, 
with the vast majority representing the Vietnam era. Due to the nature 
of incarceration, many inmate veterans naturally are unable touse this 
assistance. Unless the inmates take a correspondence course, 
the institution has a VA-approved educational program, or the inmate 
is eligible to participate in a community �9 program, educational 
assistance may not be obtained.~By regulation, inmates' VA pension 
rights are held in abeyance. .... Inaddition to delaying benefit receipts, 
the low level of assistance reported by Georgia suggests that upon re- 
lease the ex-offender veteran, without a prior experience and habit 
of ~ealing with the VA, may ignore a valuable source of assistance. 43 

An information program may be called for to educate uhis popula- 
tion about their potential VA rights. To assure maximum exposure, �9 
this program should initiate at the institution level. To a certain 
extent, the VA has already begun these efforts. By regulation a VA 
rePresentative is obligated-to-~annually-visit each~.federal and state 
correctional facility in order to answer inmate questions. However, 
evidence indicates most prisoners are still unaware of their rights. 
According to the aforementioned Georgia Study, one VA regional officer 
ascertained that only three of seventeen prisoners attending a junior 
college through an educational release program were receiving the bene- 
fits to which they were entitled. This is not surprising in light of 
prior research which showed that social service agencies are largely 
unaware of parolee needs and tend to presume parole agencies take 
care of them. 44 In response to this problem, ABA-TARP has prepared 
draft pamphlet (attachment P) explaining the elementary rights and 
benefits to which inmates may be entitled. The Department may wish 
to explore, through the Veterans Administration and national prison 
groups, such as the American Correctional Asscciation, distribution 
of this or a similar pamphlet in institutions. In addition, more work 
needs to be done at the institution level to have their internal educa- 
tion and vocational programs become VA Certified. 

Current Programs] Returning to the original concept, that finan- 
cial aid should be a cog in the anti-recidivism machinery, ABA-TARP 
has identified current correctional programs which may supplement or, 
in some instances, replace gate money. These are work programs which 
afford the inmate an opportunity to earn money, and thereby amass some 
savings. Additional benefits of well conceived and administered work 

42. Through grant assistance of the Co~missions' BASICS Program. 

43. VA aid most suitable to these individuals would he educational aid 
and disability insurance. 

44. See, e.g., Studt, E., "Reintegration From the Parolee's Perspective," 
U.S. Dept. of Labor Criminal Justice Monograph, 1973. 



0 

D 

0 

0 

& 



Q . 

. / 

!, 

r -24- 

!: programs are that they may teach the inmate work skills which he may 
i apply after release. The historical shortcomings of most prison skills' 

i~. ..... prQgrams has been well documented elsewheres45 and is beyond the nur- 
~ ~( ..... i~..view.of this project. Our concern is Ws thewages they pay. < ~ ~,:~;~i~ ~-~.~-'. 
i: " �9 
~': The programs being discussed are work release, prison industries 
i and institutional labor (maintenance " ~laundry, kitchen et~.) At 

. ' , 

present, only the first pays meaningful wages, enough to enable the 
P a r t i c i p a n t  t o  s a v e  money  f o r  p o s t - r e l e a s e  u s e .  F o r  many p r i s o n  a d m i n -  
i s t r a t o r s ,  work release is seen as a practical alternative to gate 

........ money.. Larry Parnell, public information officer of the Massachusetts 
....... Corrections Department, stated that: 

Gate money is fast becoming a thing of the past in 
Massachusetts. The big push is for work release so 
that guys can support themselves. 46 

The savings potential has contributed toward a growing body of 
opinions supporting payment of realwages in institution work pro- 

~ grams.47 Several other grounds have been presented in support of these 
~ ........... _w.a.ges ~ ~.Some are apparent, such as savi~gs. Some are more indirect, 

such as an easing of prison tensions. Real wages, asdemonstrated 
i by work release, creates a uniquely symbiotic relationship between 

inmate and state. The inmate prospers through increased income. In 
return, the state collects taxes, recoups some wages for room and board, 
and may reduce its welfare rolls by striking the families of some work 
releasees. More recently, a third party has entered this relationship ~ 
as a beneficiary. Increasingly, programs are earmarking a portion of 
the workers' wages for victim restitution. 

r. ~L ..... . . 

A hidden benefit of real wages will be the elimination of a major 
cause for inmate disturbances. Examinations have revealed that minis- 
cule wages are a significant bone of contention for inmates who riot. 
This was the case in Attica and has been documented for several federal 
prison uprisings. 48 Another less obvious benefit should be a signifi- 

cant improvement in prison work programs. As these programs become 
more costly, pushed up by higher wages, the onus will be on the admin- 
istrators to make it more cost efficient. For example, the prison 
industries will have to emulate private industry business practices. 
Their antiquated equipment and buildings will require modernization. 

45. One such recently concluded study was prepared under: a Department 
grant. Levy, G. ; Abram, R. ; LaDow, D; Voca%ional Preparation in 
U.S. Correctional Institutions: A 1974 Survey (Columbus: Battelle 
Laboratories, 1975). 

46. New Orleans Times Picayune, Sept. 25, 1977, p. 8. 

47. This provision is included in the ABA's Tentative Draft Standards 
Relatina to the Leaal Status of Prisoners. 

48. New York State Special Commission on Attica, Attica, 49-51 (1972); 
An Investigation and Analysis of Federal Prison Strikes (Washington, 
D.C.: Nat'l Coordinating Com~mittee for Justice Under Law, 1973). 
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For all these reasons, greater utilization of work programs at higher 
wages is being advocated. One of our test states, Texas, has experienced 
this reform movement. The Texas prisonl industries is quickly becoming a 
leader in modernized shops. Twenty-one different industries operate 
within Texas prisons, including tire recapping, printing, computer key- 
punching and canning. The over eight million dollars earned by these 
industries has helped to make Texas! cost per inmate among the lowest 
in the country. In a 1974 report of its Citizens Advisory Committee to 
the Joint Committee on Prison Reform, a recommendation that inmates re- 
ceive reasonable wages for their labor was included. In the accompanying 
commentary, the Committee suggested that these wages would contribute 
toward savings that wouldultimately "reduce economic pressures to re- 
turn to crime." Unfortunately, the Texas legislature has yet to heed 
this advice. 

While ABA-TARP took notice of the benefits and growing list of in- 
mate minimum wage supporters, we knew that too often implementation of 
prison reform required a judge's order. As part of our legacy:, we have 
prepared a legal memorandum which sets forth arguments to include in- 
mates under the minimum wage protection of the Fair Labor Standard Act 
as amended"19"/4 (attachm~?Q)~ ~This memorandum was forwarded to the 
Department with a recommendation that pertinent personne I from the Wages 
and Hours Division be consulted. A copy also went out to the ACLU 
National Prison Project. 

Our Original charge did not include litigation activities. If re- 
form in the nature of real wages or unemployment insurance eligibility is 
to come via the courts, another group must pick up the banner. Reform 
through remedial legislation has been our goal. To understand the future 
trends with respect to post'release financial stability, we have, through- 
out our life, maintained close ties with state legislatures. The next 
Portion of this report contains our findings in this a~aa, along with 
our conclusions. 

X. CHANGES 

A growing body of opinion decries unemployment as a major cause of 
crime. Inspections of our prisons affirm this view, at least circumstan ~" 
tially. Disproportionately, correctional facilities house poverty level 
citizens who represent the chronic unemployed. Working against the in- 
mates' employability is race, lack of education and meager work histories. 
The addition of a criminal record and prison term merely builds onto 
these. Under one theory of criminal motivation, r ~ii employment then 
would provide an unanticipated benefit, a substantial reduction in 
crime. While the answer looms apparent, its implementationproves 
another matter. In en era where six percent unemployment is an acceD- 
table level and where young black males face a rate alarmingly higher, 

d 

49. It has been estimated that between 1940-1973 each 1% increase in~ 
unemployment produced, after a lag, a growth in the state prison 
population of 3,340. The population reduction has not been separ- 
ately estimated for decreasing unemo!oyment. Brenner, H., Estima- 
ting the Social Costs of National Economic Policy: Imp!icatiqns 
for Mental and Physical Health and Criminal Accression Washington, 
D C. : Joint Economic ~" ~ . . . .  �9 Com~=~te_ 1976 p 5-6. 
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m e a n i n g f u l  j o b s  f o r  t h e  e x - o f f e n d e r  a r e  s c a r c e .  W i t h o u t  t h e  r e q u i s i t e  .... ~ 
skills and training, most prison releasees find themselves mired at 

.... t h e ' b o t t o m  o f  t h e  j o b  m a r k e t .  T h o u g h  m i n d l e s s ,  n o - s k i l l  j o b s  m a y " b e ' . ~ ' ~  ' . . . . .  ~ " 
i .... } obtained, their inadequacies both in direct remuneration and phychic 

rewards reduce their value as a crime disincentive. ! 

How can the ex-offender, recently released from a correctional 
facility, enter the labor force at a rewarding level? If he or she 
enters prison without the skills and necessary work background, the 

.... positive transformation must take place, or at least begin, while in 
.~ ..... ~ ....... i.. the, institution. Contemporary~ corrections theory reflects this thought... 

Every recent study of institutionai work and rehabilitation programs 
echoes the same theme -- inmates must learn skills which are marketable 
upon release. 

While this theory has been embraced by penologists and criminolo- 
gists, the question remains whether policy makers have accepted it, and 
if so, are they willing to implement appropriate programs. To ascer- 

O 

{ 

i 

tain this, we have surveyed the states' legislative bodies and collected 
copies of bills for 1976, 1977 and 1978 that concern prison labor, " The~, ~ 
ma3or areas scanned Were prison industries, work release and furlough 
programs. Tables 1 through 3 note the legislation introduced in these 
areas. Begimn/_ng on page forty (40) are charts containing more detailed 
information concerning these bills. .... 

Most bills represent minor, changes in the current state systems. 
There is, however, one significant departure that merits further con- 
sideration, the introduction of private industry on correctional proP - 
erty. Minnesota is in the vanguard of this movement, already having 
private industry operating plants at their corrections sites. 

In 1974, Minnesota enacted legislation, 50 empowering the correc- 
tions department to lease space at any state adult correctional insti- 
tution to a private corporation "for the purpose of establishing and 
operating a factory for the manufacture and processing of goods, wares 
or merchandise." The following year this legislation was amended and 
expanded to include the leasing of property for any "business or 
commercial enterprise deemed by the commissioner of corrections to 
be consistent with the proper training and rehabilitation of inmates.': 
As a condition of operating on the institution's grounds, private in- 
dustry must engage inmate labor. To promote private industry involve- 
ment, the Minnesota legislature waived restrictive legislation limiting 
interstate commerce of prison made products and sales in limited mar- 
kes provided that the inmate worker receive at least the "prevailing 
minimum wages for work of a similar nature performed by employees with 
similar skills in the locality in which the work is being perfcrmed." 
Centrarily, federal law, of course, limits the applicability of this 
state act. This prevailing wage qualification addresses labor and 
business concerns that prison made products would unfairly compete 
in the market if "slave" wages were paid: 

The private industry experience in Minnesota to date has been 
favorable. As of February i, 1977, 150 inmates were employed in this 

50. Minn. Stat. Ann. 243.88. 
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program. Private industries engaged inmates in manufacturing (games, 
fishing lures), computer programming, institut.iQnal~f0~ service, 

�9 metal fabrication, cabinet making, and repair work: (mobile homes). 
The wages paid varied, ranging from the minimum federaZ Wage to over 
$4 per hour plus overtime at time and a half. 

The state receives a direct monetary benefit from this system. 
Each inmate ~ays federal and state taxes as well as a monthly mainte- 
nance~charge to the institution (up to $120/month). in AUgust, 1977, 
it was announced that in the prior nine month period participants in 
one institution contributed over $20,000 from their earnings towards 
room and board. The 12 month record for three other facilities shows 
another $20,000 paid in taxes and over $55,000 voluntarily sent for 
family support. The one area where there has been disappointing re- 
turns is in the recidivism rate. Former private industry Workers have 
recidivated at the same rate as the general prison populace. To cor- / ~ 
rect this, plans are being made to implement a post-release placement 
program. Plans are also in the works to introduce some type of post- 
release unemployment compensation. One funding proposal is to use 
money accrued by the worker in the form of vacation pay. In the past 
year, ~ the Minnesota legislature has also addressed a concern of those ~ 
who oppose minimum wages for inmates. According to one school of 

thought, such wages will foster economic classes within the institu-- 
tion, with industries workers earning decent salaries while inmates 
employed in institutional upkeep receive token payments. To close 
this gap, the commissioner of corrections may provide any pecuniary 
compensation he deems proper to inmates under his control, dependent 
upon the quality and character of the work performed. Inmates unable 
to work due to illness or physical disability are also entitled to a ~ 
minimal amount per day. 

Following Minnesota's lead, other bills to bring private indus- 
tries on corrections property havebeen introduced, in Arizona, Connec- 
ticut, Iowa, Louisiana, Nebraska , Oklahoma and Tennessee. Each bill 
is basically modeled after Minnesota, calling for the employment of 
inmates at prevailing wages. An innovation in several of these measures 
is the introduction of restitution. In addition to the typical wage 
distribution scheme modeled after the work release experience of having 
inmates pay taxes, room and board and support, a portion of the wages 
earned through private industry is earmarked to go to the offender's 
victim. The Tennessee bill calls for 20% of an inmate's net wage to 
go to his victim. Louisiana provides 30%. 

With respect to wages, members of a few state legislatures recently 
have introduced bills calling for minimum or prevailing wages in their 
state-industries (Maine, New York, South Dakota, Alaska) but none of 
these measures passed. It is unlikely that any state-use industry 4 
will ever pay minimum wages, despihe numerous recommendations to the 
contrary from an impressive array of commissions, including the Presi- 
dent's National Advisory Commission on Criminal Justice Standards and 
Goals and the Attica Commission. 

In addition to sur~;eylng state legislatures, orison industries 
d~rectors were contacted in 1977 in order to discover "significant" 
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changes instituted at the administrative level. Prior to this (1976), 
industry wages and size of inmate participation was �9 also ascertained. 
This latter information is displayed in Attachment R for�9149 states 
which responded to our questionnaire. A. brief reading confirms the 
prevalence of meager wages.51 At these rates, the compensation can 
barely cover the individual's commissary expenses, let alone provide 
a contribution to the institution, dependents and/or victims. 

While most states reported no a].terations, where changes took 
place, they tended to favor rehabilitation by employing more inmates 
at jobs which might teach skills usable in the free labor market. 
Significant changes may be found in Table 4. �9 

With the majo r exception of the spread of private industries in 
correctional facilities, little legislative activity has occurred to 
change prison industries meaningfuily. For the most part, the restric- 
tive legislation has remained intact, confining these industries to 
limited product lines and profitability. 

Work Release. In the past few years, work release has undergone 
very few changes. ~wo opposing Viewpoints seem to dictate state 
developments. On the one hand is the opinion that work release poses 
a potential danger to the community by releasing unsupervised inmates. 
As a consequence, some�9 bills attempt to impose more stringent require- 
ments on release qualifications either through excluding altogether 
certain inmates based on crime committed and/or limiting the length 
of participation (e.g., Delaware, Louisiana). �9 Concurrently, some 
states have drifted the other way, expanding their work release pro- 
grams to encompass more inmates and/or prolong the neriods of parti- 
cipation (e.g., New York, Arkansas). 

The principle behind work release -- the encouragement and promo- 
tion of community contacts immediately preceding release to assist in 
the reintegration process -- has gone unscathed. With the exception 
of some limitations, the trend seems to favor greater utilization of 
this program. To :facilitate these programs, usage of community centers 
to house work releasees is being upped. A 1978 study by the Federal 
Evaluation Branch of almost 800 federal releasees showed that those 
released through a Community Treatment Center enjoyed better employ- 
ment records during the first months after release. 

With minor changes, the wage scheme has remained the same. The 
states will insist on prevailing or minimum wages in order toprotect .... 
the free labor force. Wage distribution entaiis payment for taxes, 
dependent support, institutional maintenance, and inmate savings. 
In addition, as seen in prison industries, some states are beginning 
to earmark a percentage for victim restitution. 

At the time our 1977 survey questionnaire on gate money and 
industries was sent to prison administrators, a question concerning 

51. More recently, the Citizens United for Rehabili~_tion of Errants 
surveyed the states to ascertain 19"78 prisoner wages. Attachment 
R displays a mao with this information. 
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"significant" changes in work release was asked. Eleven states respond- 
ed there had been such changes. Eight states reported an increase in 
work release (Alabama, California, Colorado, Delaware, Georgia, Michigan, 
Utah, and Washington). North Carolina, the first state to initiate 
a work release program, and a major supporter, has legislated mandatory 
work release for all inmates serving a sentence of less than five years. 
In New Jersey, due to a series of incidents, the work release program 
had been terminated and then restarted at a drastically reduced level. 
In Michigan, a bill aimed at the heart of TARP was introduced to ex- 
clude work releasees from unemployment compensation participation. 
Whereas ex-offenders had problems in the labor market, it was found ~ 
that a disproportionately high percentage of work releasees, compared 
to the general labor force, collected unemployment insurance benefits, 
thereby driving up the Work release employer's tax rate. This made it 
more difficult for the corrections department to recruit employers, 
leading to the proposed legislation. 

South Carolina reported an innovative work release pilot program. 
In Cooperation with a major corporation, fifty inmates were hired to 
work at a nuclear station located outside Columbia. The preliminary 
evaluation for this program, recently concluded, reports significant 
achievements. Most participating inmates are still working for the 
same company or another firm. Less than 20% have been removed from 
the program, the chief caus6 for termination being exc,.ssive drinking. 
Most participants still employed have received work promotions and 
overall supervisors acknowledge satisfaction with their work. 

Furlough Programs. Most states permit qualifying inmates to parti- 
cipate in a furlough program. Such programs permit the inmate to be 
released unsupervised into the community for a limited time period, and 
for a limited purpose. The most frequent justification for furlough 
release are attendance at a kin's funeral, visit a terminally ill 
relative, participate in an educational or vocational training pro- 
gram, comtact prospective employers, and the catchall, maintain 
community ties. 

Over the past three years, most bills introduced in this area 
have been expansive, augmenting the grounds for and extending the 
length of furloughs. As in work release, there has been some reac- 
tionary legislation introduced aimed at diminishing theprogram. Such 
reductions have been aimed at excluding lifers and those convicted of 
certain crimes (usually murder and rape) from furlough eligibility. 
Again, this has taken a back seat to the expansionist thrust. Delaware 
presents an interesting dilemma representative of both sides. A 1977 
court order compelled the State to reduce its inmate population due to 
institutional overcrowding. The legislature responded in part by ex- 
panding the furlough program to relieve some of this congestion. 
Shortly thereafter, this same body issued a recom~mendation urging the 
appropriate body to refrain from furloughing inmates who had been con- 
victed of murder or rape. 

At the other extreme is Hawaii, which in 1977 attempted to enact" 
legislation granting 48-hour social reorientation once a month follow- 
ing service of one-third of the minimum term, provided the individual 
qualifies for furlough. In all cases, there would be a rebuttable pre- 
sumption that the inmate is entitled to a furlough. 
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The accompanying three tables identify state legislation intro- 
duced in 1976, 1977 and 1978 (limited to the first quarter) pertaining 
to prison industries, work release and furlough programs. In reading 

,j,~ them, the following keys are to be noted: ' 

Code Meaning 

6 Legislation introduced in 1976 
7. Legislation introduced in 1977 
8 Legislation introduced in 1978 
v Governor vetoed 
p �9 Legislation passed and signed into law 

It was our original intention to be able to report on the status 
of each bill. This, however, proved to be impossible as many state 
reference bureaus supplied incomplete information " This was especially 
true for�9 1977 and 1978 bills since, in most cases, final action had not 
been taken �9 when �9 questionnaires were returned. In those relatively 
few instances where we have learned the bill's final outcome, it is so 
designated in the tables. 

& 

4 
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TABLE 1 

@ 

o 

4 

</> Prison Industries 

Establish Sales Pe- 
State Industries trictionsl 

Wage Private Indust. 
~h~2 Restitution Indust. 3 Boards4 

Public 
~brks5 

Alabama 6p 6p 
Alaska 6 7 
Arizona 
Ccr~.e cti cut 

7 7p 

6 ~ 8 8 8 
8 8 7 B 

Delaware 
Hawaii 7 
Idaho ~ 6 
Indiana 
Iowa / 7 6 7 
Louisiar.a 6 8 6 6 

8 

6 
8 

Mmryland 
Minnesota 
Missouri 
Nebraska 
New Mexico 
New York 

7 $ 8 
7 7 

.North Carolina 
North Dakota 7~ 
Oklahoma 
South Dakota 

7 :7p 7D 7n 

Tennessee 7D 7D 

I. Sales restrictions refer to the laws limiting interstate transporta- 
tion of prison made goods and the market to which they may be sold. 
No proposed bill would substantially change the status quo unless it 
is part of an effort to induce private industries to locate on correc- 
tional property. 

2. Wages remain small. For example, a 1978 Louisiana bill would raise 
the maximum hourly rate to $.20. Again, the exception is where it 
is part of an overall plan to use private industry, in which case, 
the pertinent state and federal hour and Wage law would apply. 

3. These bills are along the lines of the Minnesota plandiscussed in 
the text. 

4. These are interdisciplinary boards, normally comprised of representa- 
tives from business, labor, com~munitv and corrections, charged with 
giving guidance to prison industries. 

5. Increasingly, states are looking to inmate labor for public works. 
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State 

Alabama 
Arkansas 
Connecticut 
Delaware 
Iowa 
Kentucky 
Louisiana 
Maine 
Maryland 
Missouri 
New Hampshire 
New Jersey 
New York 
North Carolina 
New Jersey 
Ohio 
Pennsylvania 
South Carolina 
South Dakota 
Utah 
Virginia 

TABLE 2 

Work Release 

Establish Waae___~s 

6,7 6,7 

Expand 

6 
7p 

Limit 

7 
~, 7 

8 
7v,8 

7p 

7 
6 

6,7 

8 
S 

7 
7 

8 
8 

7 

State 

TABLE 3 

Furlouah Pro,]rams 

Program Expand 
Established Participation 

Limit 
Participation 

Alabama 6p 
De laware .. 8p 
Hawas 7 
Louisiana 7 7 
Massachusetts 6 
Maine 7 
Montana 7 
Minnesota 6 
Missouri 6 
Nebraska 8 
New Hampshire 7 
New York 6,7 
Pennsylvania 7 
Tennessee 7D 
Virginia 7 
Wisconsin 7 
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TABLE 4 : 
d 

[ } 

state 

Alabama 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Kansas 
Louisiana 
Massachusetts 
Michigan 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
South Carolina 
Tennessee 
Virginia 
Washinqton 

Prison Industry Changes- 1977 

Inmate 
� 9 

X 1 

Product Higher Restitution 
Expansion Wages Added to Wage 

X 2 
X X 

X 3 

X X 4 
X 
X X 
X 
X 

X X X 
.. X - : , 

X 
X 

X X 
X 

X X 
X 

X 
X X X 

i. It may be expected that each state reporting an expansion in products 
will also hire more inmates. The states identified under this column 
specifically identified a large growth in inmate participation. 

2. This includes the introduction of new products and the expansion 
of already existing ones. In each case, this growth occurs in in- 
dustries for which there may be a labor market upon release from 
prison. The most frequently cited new lines include data processing, 
upholstering, furniture manufacturing, printing and tire recapping. 
Anthe same time, two states report cessation of their automobile 
tag:plants (Kansas and North Dakota). 

3. New legislation mandating an 8-hour work day (prior practice 
averaged 4-6 hours). 

4. These increases are minimal and frequently include an incentive or 
bonus pay scheme. 
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52. One of four components with pre-trial release, supervised release 
and probation/pre-sentence investigation. The evaluation of all 
programs may be found in an LEIth exempiarY project report, 1976. 

:%.,�9 

�9 Not reported on in these charts is the move toward increased 
utilization of community based corrections. This mo~e has taken tWO 
primary routes.�9 One is a @entencing alternative in which the judge, 

~ in lieu of ordering time at an institution, permits the offender to 
- work off his sentence in the community, typically for a non-profit 

or public organization. Such sentencing �9 is in the em- 
bryonic stage, being imposed in place of a fine or probation, rather 
than cases in which incarceration is the traditional sentence. The 
second mode more closely trails work release. Here, an inmate is 
transferred from the institution to a facility in the community, 
thereby making it possible for him to work in the surrounding area. 
In 1977-78 alone, the legislatures of South Dakota, Wisconsin, Okla- 
homa and Mississippi considered such measures. 

Community based corrections, from the TARP perspective, may obviate 
the need for financial aid by (i) permitting the offender to maintain 
his current job or find new employment in the community, (2) allowing 
him to maintain community ties, and (3) mitigating the negative impact 
ofincarceration. A number of evaluations for existing programs con- 
firm this view. Des Moines community-based corrections program may 
serve as an example. A look at its con~unitv correctional facility 
reviewed its social effectiveness. 52 As of February, 1974, the employ- 
ment rate of its clients rose from 63% (41/65) at the time of admission 
to 95% by termination. Not only did employment increase, an apprecia- 
ble employment upgrading into the semi-skilled categbr�9 took place. Of 
particular importance to TARP is�9 a significantly larger proportion 
of clients relied on their own employment for support following program �9 
termination than at the time of placement. 

Other indicia of policymakers' views toward skill training for 
prisoners are the various reports and studies of individual prizon 
systems, sanctioned most often by the state correctional agency. At 
this level, support of skills training is unanimous. 

Major analyses and studies of prison industries systems have been 
conducted recently in the past several years in South Carolina and 
Maryland. Seven states (Colorado, Connecticut, Georgia, Illinois, 
Minnesota, Pennsylvania, and Washington) participated in a major study 
of prison industries sponsored by the LEAA. Each and every report en- 
dorses restructuring of prison industries in order to provide inmate 
participants marketable job skills, higher wages and a more civilian- 
like work environment. At the same time, the states are expected to 
accrue benefits consistent withthese goals, including more harmonious 
prison �9 increased profits and better community relations. 
Although the enablin~ legislation " ~r prison industries in most states 
involves a rehabilitation purpose, ~le various studies reveal that as 
presently operated and restricted, these industries fail to live up to 
this obligation. The following table brief!v identifies the major 
recommendazions issued by some of these reports. The means of obtaining 
these ends are not described here as they often differ among the studies. 
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TABLE 5 

specific Actions Recommended in Reports and 
S t u d i e s  C o n c e r n i n g  S t a t e  C o r r e c t i o n a l  I n d u s t r i e s  

State 

Maryland I X 

South Caroli~la2 X 

Florida 3 X 

National 4 X 

New Mexico 5 X 

Michigan 6 X 

LEAA 7 X 

Normalize PP_move 
Marketable Private Moderniza- Higher Working Sales 

S~tills Indus. tion W_~_~es Conditions Restr. 
Gem.erate 
Revenue 

X X X X 

X X X 

X X 

X X 

X X 

X X 

X 

X 

X 

X X X X X 

X 

X 

X 

X 

i. 

. 

. 

4. 

. 

. 

Study of Maryland's State Use Ind.lstries (Cambridge: ABT Asso- 
ciates, 1976). Division of Corrections of Maryland contracted 
"with ABT to assess the current s=a=us and possible future roles 
of Mar~zland State Use Industries. 

The Correctional Industries Feasibil• Study, (Columbia, S.C., 
South Carolina Dept. of Corrections, _ 72). Study for Department 
to develop detailed implementation plans for one or more correc- 
tional industries that will provide meaningful employment at fair 
wages. 

Department of Offender Rehabilitation Prison Industry Comm!,sizn, 
"Commission and Department Objectives," April 4, 1977. 

Institute of Criminal Law and Procedure, The Role of Prison Indus- 
tries ~[ow and in the Future, (Washington, D.C.: Georgetown Univer- 
sity Law Center, 1975). 

standards and Goals adopted b'y the Governor's C~uncil on Criminal 
Justice Planning. 

From state department of corrections memorandum to the Governor, 
December 2, 1977, outlining legislative priorities for the 1978 
legislature. 

7. From Study of the Economic and Rehabilitative Asmects of Prison 
Ind~strv Princeton: Econ, Inc., 1976 . 



tD 

Iv 

0 



-36- 

Policy may also�9 gleaned from a �9 broader base, namely commis- 
sions and study groups with a national jurisdiction empaneled to eval- 
uate corrections programs. In th e past decade, the most often c• 
commission has been the National Advisory Commission on Criminal Jus .... 
tice Standards and Goals. In its Corrections volume support for the �9 
concept of rehabilitation, including vocational training, job skill 
obtainment, decent work assignments and fair compensation for inmate 
labor may be found. 

The preceding, while far from exhaustive �9 the growing body of 
literature in this field, �9 the opinions of officials at 
several �9 making levels. In no instance does there appear a 
significant divergence from one central theme --�9 prison s are to 
have a place in the rehabilitation process, they must provide job 
skills which may be utilized in the free labor market. 

AS previously stated, the implementation of�9 employment for 
ex-offenders is extremely difficult. Even with better training and 
employment programs within the institutions, many individuals depart- 
ing a correctional �9 will undergo a lengthy period of unemploy- 
ment and, consequently, their legal access to money will be limited. 
Given the findings of TARP, the prognosis for a permanent income main- 
tenance program for released offenders is less promising. Therefore, 
alternative money sources need to be identified. Minimum wages for 
inmates as a source of amassing savings is discussed elsewheres. Extra ~ 
institutional assistance may be selectively identified for each releasee, 
consisting primarily of oncoing income maintenance programs, veterans 
benefits and special loan programs and credit unions,5~ which are few 
in number. The income maintenance eligibility should be ascertainable 
through contacts with a social worker. For the most part, the releasee 
Will be ineligible for these programs as age and/or disability require- 
ments will not be met. This cut-off from the�9 and state coffers 
contrasts with the practice of several European countries which qualify 
prison releasees�9 for various welfare programs. Attachment S identifies 
these countries and practices. 

What then are we able to recommend at the conclusion of TARP to 
satisfy the money need? A national TARP-Iike permanent program by it- 
self can not be promoted. Even a Humphrey-Hawkins-like full employ- 
ment bill for ex-0ffenders may not produce the desired reduced recidi- 
vism results. The t}~ical ex-offender's problems are too deeolv rooted 
to be overcome by a one-step approach. A combination of programs are 
called for.�9 which may include at the last stage, after the underlying 
problems are addressed, a special income maintenance program. For 
example, looking back over this section, one approach might entail 
the following steps: �9 

53. Since the inception of TARP, an innovative credit union has blossomed 
in Oregon. After its first�9 the Mill Creek Credit Union, owned, 
operated and created by felcns, attracted �9 members and $40,000 in 
share deposits. For l._~'~- initial =~,ear. (chartered 1976), i~' made 7~. 
loans totalling almost s20,000, A similar union now operates in 
Colorado and others are being contemplated. Informational materials 
on the Mill Creek Credit Union may be found in attachment T. 
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(i) 

(2) 

Effective prison industries programs in which 
meaningful job training is provided; 

Period of time to readjust to the community 
before final release; and 

(3) Financial assistance at release while job 
hunting. 

Within each step there are a number of ways to achieve the desired 
end. Prison industries may be improved by bringing in private indus- 
tries, following Minnesota's lead. Even without resorting to this 
step action may be taken to upgrade current industries programs. The 
most significant change would be to do away with restrictive legisla- 
tion. If prison goods are permitted to enter the free market, the 
prospects of operating at a profit and, thereby raising investment 
capital to improve the programs, would increase. There are abundant 
examples of legislation which has previously been introduced that would 
repeal the confining laws. The Georgia State Bar, Committee on Correc- 
tional Facilities and Services, in exploring means of improving Georgia 
prison industries, has drafted state and federal legislation designed 
to permit interstate commerce and open market Sale of prison made 
goods (attachment U). Such proposals, as the quid pro quo for lifting 
restrictions, require the working inmates receive minimum wage protec- 
tion and are generally covered by other federal and state labor laws. 
From these wages the inmate in turn fs obligated to repay the state 
for his room and board, in addition to taxes, family support, savings 
and frequently restitution. 

The second stage, period of readjustment, also may be implemented 
in several ways, none of which require new ideas. Greater utilization 
of existing programs such as furloughs, work release and community 
based corrections will accomplish this goal. Again, progressive legis- 
lation may provide a boost here. Laws creating alternative sentencing, 
longer periods of work release and furlouahs, and expanded arounds For 
the lat~=r wii I cont~ibu �9 " - ~ ~ .- . . . . .  te toward increased communzty release. While 
this may cause a fear in the community over offenders walking their 
streets, well conceived programs,54 use of community residential faci- 
lities and public education may help allay these worries. 

The last ohase in this model, financial assistance, is, of course, 
the heart of our concern. It should be stressed here that the three- 
stage sequence above is but one model. Others may be posited and 
transitional steps have been left out. Intensive job placement assis- 
tance could properly be inserted as 2.a. Basic Education and vocational 
training in many instances wi!l be required before going to Step one. 
Regardless of what is done, there will come a time for some releasees 

54. In 1978 the Louisiana legislature introduced legislation to order 
the department of correctians to evaluate their furlough and work 
release programs. The goal being to ascertain oredictive charac- 
teristics on which to base. future release decisions. 
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when, stripped of support provided bY_the corrections department, they 
will re-enter the community, jobless and broke. HopefuIiy, with success- 
ful institutional programs, the former status will be temporary and/_ 
less frequent. But while it lasts, what Can be done to guarantee the 
releasee's sustenance? Here, several things may be proposed. The first 
and simplest is to raise gate money to a meaningfu I level, an effort 
already supported by the Senate in S. 1437. The Senate's sensitivity 
toward this issue is revealed in the JudiciaryCommittee's report on 
the bill. According to this report, the Committee "concluded that a 
small amount of financial assistance may be sufficient to get an offen- 
der started in t~e right direction, but that the $100 maximum sum per- 
mitted under the existing law may Often be inadequate." 

Another financial assistance model is the California unemployment 
insurance law. This scheme closely parallels the original TARP goal. 
However, due to TARP's findings, any effort to promote this model may 
best be placed on the back burner until California has had an oppor- 
tunity to evaluate its program. 

A third form of financial assistance is dependent upon the success- 
ful use of the first two steps in our schemer If the releasee partici- 
pated in a work program which afforded the opportunity to set aside 
savings, then upon release the money may now be turned over, prefera- 
bly in installment payments. 

Finally, an assortment of special post-release programs may fill 
some of the financial vacuum. Ex-offender credit Unions and other 
loanprograms, tailored to the peculiarities of its particular loan 
population, may supplement government programs. 

XI. CONCLUSION 

It would be natural to end thisreport negatively by emphasizing 
the failure of transitional aid to reduce recidivism as expected. But 
that would be a mistaken course because it obscures what we know about 
the complexity of the crime problem. A better statement would be that 
financial aid as we provided it was not sufficient -- alone -- in 
reducing the rearrest rate of the TARP releasee cohort. 

As TARP was beginning, Robert Martinson's short-hand conclusion 
that "nothing works" was receiving notoriety. In the intervening years, 
Dr. Martinson has altered his own position and his critics have come to 
realize that what he really said was that "nothing works for everyone." 
An accurate corollary of that conclusion is that some things work for 
some people. The problem seems to be in the difficulty and cost of 
accurately diagnosing the needs of individuals and burdens which 
individualization of treatment impose on correctionel agencies. ~ If 
the TARP hypothesis had been proven, corrections would have found 
the "quick fix" it needs. ~o doubt, the search for shortcuts will 
go on. �9 

Equally productive in the lonc run --and perhaps more so -- would 
be a programmatic approach that responded fully to data and wisdom we 
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have accumulated in the last decade about offenders. An example of 
a possibly sound sequential approach was outlined in the preceding 
section. While money is an integral part O~ %hat p rQposei, it is the 
final element, applied after efforts to rem~diate the offender's defi- 
ciencies in education, work skil!s, and work history are overcome. In 
addition to specific efforts focused on the individual offender, other 
steps appear necessary to reduce society's shunning of Offenders and 
the psychological damage the typical offender has suffered while being 
reared in poverty circumstances. The place of financial aid in the 
scheme outlined is simply to give the releasee the lead time necessary 
to find a job, it obviously cannot guarantee either the releasee's 
qualifications or the economy'S receptivity to his employment. 

Recognizing that correctional administrators can Dnly do so much -- 
that other must play their roles too -- what does seem open is to marry 
financial aid to programs which import skills. The new California law 
has the potential to succeed becadse the UI benefits it will provide 
are tied to prison labor and/or vocational preparation activities. The 
ECON proposal mentioned in Table 5, page 35, would underscore corrections' 
responsibility by charging the industries director with the obligation 
of placing released "graduates" of the industries program in occupations 
for which they have been trained. By stipulating that the worker receive 
compensation when he cannot be placed in a suitable job at. adequate~ 
compensation, the current lack of incentives to make the industries- 
meaningful and realistic -- in terms of the free market -- can be over- 
come. 

It is conceded that the releasee has an economic need, intensified 
by an unfriendly job market. TARP/LIFE was the first stab at testing 
a single treatment --~ financial aid -- upon a mixed population of prison 
releasees. Its shortcomings is not surprising. Crime is a complex issue 
with many roots, requiring an equally diverse solution. Rather than 
suggesting that efforts in this direction be abandoned, the TARP exper- 
ience indicates that follow up research, in which economic assistance 
is tied to other "treatments," might prove fruitful. 

O 



i 

O 

0 
A 

8, 



f 
~ -40- 

�9 .o 

O 

SYNOPSES OF 

PERTINENT LEGISLATION 

INTRODUCED IN THE 

STATES 

o 

w 

o 



0 

0 

W 

O 

I 



D jt ~ 

7- 
Y 

g 
STATE 

.... Alabama 
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Georgia 

Hawaii 

Iowa 
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PRISON INDUSTRIES. 

i 

BILL (year) 

To establish a prisoner rehabilitation program 
including farming for prison consumption. (1975) 

Begin to develop inmate work force, capable of 
constructing corrections facilities and other 
state facilities. (1976) 

TO establish a prison-industries�9 authori- 
zing Board of Corrections to acquire equipment, per- 
sonnel, etc. for manufacturing products needed by 
institution or agency supported in whole or part by 
state or any political subdivision thereof. Such 
institutions or agencies must�9 purchase from Board ~ 
of Cor=ections. No open market sales. (1976) 

To create correctional industries. Authorizing 
corrections to establish industries, with sales 
to state departments, municipalities and private, 
non-profit organizations. No profit Proyision. 
State agencles must purchase. Salary structure 
in accordance with prevailing wages and no less 
than the minimum wage. Wages disbursed for room 
and board, administration, for support of pri- 
soner's dependents, for clothing and commissary 
items, pre-existing debts, balance to prisoner 
at release. No collective bargaining or right 
to join a labor union. C1976) (1977) 

Resolution for a study into feasibility of 
correctional industries. (1977) 

To remove exclusive sales provision whereby 
state agency must purchase first from Georgia 
Correctional Industries. 

Bill ordering examination and revision of 
Correctional industries. (1977) 

Develop jobs for inmates at prevailing wages to 
foster good work habits, marketable skills and 
enable inmates to provide for family, restitu- 
tion, room and board, and savings. Create 
"Industries Board" comprised of members from 
agriculture and the manufacturing and construc- 
tion industries �9 , labor organizations and groups 
administering vocational and technical education 
Programs. Aim is to promote stated objective. 
Exclusive sales provision.�9 Provision for private 
industry to operate a factory on corrections prop- 
erty. Provision for increasing pay of inmate~ 
maintenance workers through room and board collec ~ 
tions of industries workers. (1977) 

STATUS 

�9 Law 

Law 

Law 

Not passed 

In Committee 

Not Passed 

Carried Over 
to 1978 

Carried Over 
to 1978 
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STATE 

Louisiana 

Maine 

Missouri 

New ~[exico 

New York 

North Dakota 

BILL (year) 

Creation of Louisiana Restitution Industries 
demonstration projects by contracting with pri- 
vate industry to operate within correctional 
complex using inmate labor. Wages paid to in- 
mates shall not be less than the minimum wage. 
Wages distributed according to Dept. of Correc- 
tions but no later than time of release. In- 
mates covered by workmen's compensation. May 
deduct from wages taxes, restitution, room and 
board, and family support. (1976) 

Permit public sale of surplus fresh vegetables 
and all of the su%ar produced by Dept. of Correc - 
tions. Beef cattle raised by Department may 
also be sold at public auction 3ales. (1976) 

Working inmates considered "employees" and 
regarding those employed in institutionally- 
administered programs, Department of Mental 
Health and Corrections shall be considered 
"employer" within meaning of the Federal Fair 
Labor Standards Act. Allow for deductions 
for room and board, medical, family support, 
and restitution. 

Create a correcnional industry advisory board 
represented by organized labor, industry, edu- 
cation, and corrections. Long-range objectives 
include training of marketable skills, manufac- 
turing of articles for state and maintenance 
state institutions. (1976) 

Act to remove restrictions on public sale of 
prison industries products. (1977) 

Prison labor to be compensated at no less 
than prevailing minimum wage. (1977) 

Remove exclusive sales right to state and its 
political subdivision. (1977) 

Authorize director to engage in new prison in- 
dustries as he deems necessary. Abolish license 
plates and road signs industries. (1977) 

STATUS 

Withdrawn 

Died in 
Committee 

Not Passed 

In Session 

In Session 

Law 
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Oklahoma 

South Dakota 

Tennessee 

,i 
STATUS ,~ 

~.[~ 

-43- 

BILL (year) 

Creation of PrivatePrison Industries Board 
to govern all private industrial programs em- 
ploying prisoners. Representative include 
labor, private industry, and corrections. Hay 
recruit private industry to employ and train 
inmate population. Includes duty ~o recommend 
standards for wages and working conditions for 

private prison industries so that they approxi- 
mate wages and conditions in private sector. 
Wages may be doled for inmate savings, per- 
sonal use, dependents, victims, creditors, 
and costs for incarceration. At least 209, ~ 
maintained in an account, payable to prisoner 
at release. (1977) 

Wages set at $25/month for 8% population, $20/ 
month for 8% of population, and $15/month for 
industries and agriculture workers. (1977) 

Inmates in prison industries are not state employ- 
ees, may not join unions or other employment re- 
lated organizations, may not strike, slowdown or 
partake in collective bargaining. (1977) 

Pay prison industries employees state minimum 
wage. (1975) 

Establish demonstrative-type projects involving 
private industry and inmate labor to be known as 
Tennessee Restitution Industries. Permit private 
industry to operate within correctional facility. 
Wages paid to inmate shall be not less than that 
prescribed by the Tennessee Prevailing Wage Act 
of 1975. Included in workmen's compensation but 
not state unemployment compensation program. 
Wages used for compensating victims of crime, 
room and board, support of spouse and children, 
and inmates personal trust fund. (i977) 

Law 

Tabled in 
Committee 

Law 

Q 
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WORK RELEASE 

STATE 

Alabama 

Delaware 

Iowa 

Louisiana 

Maryland 

Maine 

Missouri 

Nevada 

New Hampshire 

BILL (year) 

To establish a work-release program. Wages 
paid to Department for disbursement. Pre- 
vailing wages. (1975) (1976) (1977) 

Create restitution centers to secure employ- 
ment for minimum risk offenders. (1977) 

Board Of Corrections nay withhold up to 50% 
(up from 25%) of inmates' wages for costs 
incident to confinement. (1976) 

Permit work release for certain felons except 
during final Six months of their term. 
(1977) 

Stricter requirements on releasing inmates 
for work release programs. (1976) 

Expand housing facilities for-work releasees 
and allow for a work release placement for 
longer than six months with the unanimous 
consent of the committee. (1977) 

Restrict those eligible for work-release. 
(1976) 

Work releasees covered by the minimum wage law. 
(1977) 

Earnings surrendered to warden, used for room 
and board, travel expenses, dependent support, 
restitution, and savings. (1977) 

Permit inmates who have completed 1/3 of their 
minimum sentence to partake in work-release. 

Restrict work release to last three months o~ 
incarceration and limit daily time away from 
institution to nine hours. (1976) 

Creation of a work release and furlough program. 
Eligible during final six months of confinement. 
Wages disbursed for room and board, work expenses, 
family support, debts, and savings. (19.77) 

Authorize superintendent of a county facility 
in addition to the court to permit persons to 
be on a work release program. If superintendent 
denies right, inmate may petition the court. 
(1977) 

STATUS 

�9 Not Passed 

Not Passed 

Law 

Held Over 

Not Passed 

Withdrawn 

Died in 
Committee 

Tabled 
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STATE 

New York 

South Carolina 

Virginia 

Washington 

Wis cons in 

BILL (year) 

Creation of an urban rehabilitation work pro- 
gram designed to rehabilitate buildings located 
in blighted urban areas. In cooperationwith 
private employers and labor unions. Payment of 
minimum wage3 to inmates, distributed as victim 
compensation, support, etc. (1976) 

Create an extended work release program for 
qualified work releasees. Permit them longer 
placement in the community with the privilege 
of residing with an approved communityspon- 
sor. (1977) 

No work release jobs at place of business where 
there is a lockout, strike or work stoppage. 
(!9~7) 

In event of legal strike at convict's place of 
emplo}~ent, cease working for its duration. 
(1977) " : . . . . .  

No marketing restrictions on goods made on 
work release jobs. (1975) 

Make those se~#ing life sentences eligible for 
work release. (1975) 

STATUS 

Died in 
House 

Vetoed 
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STATE 

Alabama 

Hawaii 

Iowa 

Louis iana 

Maine 

~aryland 

Minnesota 

New ~exico 

FURLOUGHS 

BILL (Year) STATUS 

i 

J 

�9 Act permitting temporary release of state in- 
mates for the purpose of (I) studying�9 an 
institution under proper supervision (educa- 
tional or vocational), and (2) seeking employ- 
mentand a place of residence in community 
where he will reside after release. (1976) 

To repeal above law. (1977) 

Qualified inmate to be �9 on a 48-hour 
social reorientation furlough once a month 
beginning after served one-third of his mini- 
mun term. Rebuttable presumption that person 
is eligible. May show Person is threat to 
society, thereby negating furlough right. 
If denied, person may reapply 90 days 
later. (1977) 

Law 

Not Passed 

Carried Over to 
Next Session 

Inmate serving an uncommuted life sentence is 
not eligible for furlough. (1976) 

Unless previously released, all state inmates 
shall be released six months or one-quarter of 
their sentence, whichever is the least, prior 
to the expiration of their sentence. Such 
inmate shall be supervised. (1976) 

Act to prohibit authorization of furloughs to 
certain classifications of inmates. (1977) 

Died on House 
and Senate 
Calendars 

To prohibit furloughs and work release for per- 
sons convicted of certain serious crimes. 
(1977) 

Expand furlough program to include the Baltimore 
City Jail. (1976) 

Authorize commissioner to grant furloughs to 
inmates of medium minimum security facilities 
for periods up to five days, except those con- 
victed of certain serious crimes. (1976) 

Law 

Law 

To create an inmate furlough program. Maximum 
furlough 48 hours except under exceptional 
circumstances when it may last for 72 hours. 
(1977) Not Passed 

Inmate furlough program for those within six 
months of release. (1977) Vetoed 
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STATE 

New York 

Tennessee 

Virginia 

BILL (Year) 

Remove furlough eligibility restriction that 
inmate has served a minimum of s~x months. 
(1977) 

Expand grounds for furlough to include parti- 
cipation in an approved programof counseling 
or rehabilitation. Expand furlough time from 
three days to seven days. (1977) 

Expand furlough participation by extending 
from one year to two years before release 
earliest eligibility. Also make participa- 
tion in temporary program a right instead of 
a privilege, subject to revocation. (1977) 

Extend furlough program to county inmates and 
local inmates in a city with a population ex- 
ceedin B one million. (1977) 

Permit prisoner whose parole is conditioned upon 
employ-ment a furlough for a reasonable time in 
which to seek work. (1977) 

Expand eligibility from 90 days prior to release 
to 180 days prior to release. Provision for 
notifying police in county to which inmate 
released on furlough. (1976) 

Extend furloughs to county inmates. (1977) 

Any i~ate convicted of a felony committed 
while on a furlough program shall be ineligible 
for work release or parole while serving the 
prior and subsequent sentences. (1977) 

. , . . . 

STATUS . 

?. 

L a w  

Law 

Died in House 
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; } CHAPTER I 

INTRODUCTIOI~ 

This is  a r e p o r t  on a study of  the impact of  f i n a n c i a l  a id to 198 

male ex -o f fenders  in  Texas and Georgia on �9 f am i l y ,  s o c i a l ,  and work 

l i v e s  o f  themselves and of  t h e i r  f a m i l i e s  as reported in i n te rv iews  by 

the s i g n i f i c a n t  women in  t h e i r  l i v e s .  The study focuses on-samples of  

re leased male p r i soners  who were pre-se lec ted  by the Department of 

Cor rec t i ons  in Texas and the State Dep~rtment of  labor  in Georgia, and  

inc ludes  on ly  those men who were r e t u r n i n g  to home s i t u a t i o n s  w i th  a 

woman present  (one of  whom was designated by the ex-o f fender  as most 

o i t u a t i o n )  impor tant  in  ,h_ s 

The l a r g e r  s tudy ,  ca l led  the T r a n s i t i o n a l  Aid Research Projec ~ 

( h e r e a f t e r :  TARP) focuses on the impact of  f i n a n c i a l  and employment 

ass is tance  on the soc io-personal  adjustments,  work h i s t o r i e s  and even- 

tua l  a r r e s t  and r e i n c a r c e r a t i o n  recor r  of approx imate ly  4,0aO ex-o f fen -  

dots .  The exper iment generates comparisons based on the presence or 

absence o f  f i n a n c i a l  ass is tance,  employment counsel ing and ass is tance ,  

and of  ~ ~r_-  and 3os t - i n t e r v i ews  w i th  .h~ ex -o f fenders .  

The purpose of  the l a rge rs tud~ ,  is to assess the overa l l  exper i -  

mental e f f e c t s  of  f i n a n c i a l  and :m " ~:  ~.,p~o} .... n~ ass is tance o~ the e v e n t u a l  

soc ia l  and lega l  adjustments of ex -o f fenders .  The purpose of t h i s  

the f am i l y  s tudy,  is  to assess how the a f fec t  o f  the f i r s t ,  f i n a n c i a l  

assistamce (under cond i t i ons  of presence or absence), impacts on the 

home adjustments of  o.,.,.-nfg~n#~,-~.,,~. ~ wi th  t h e i r  s igni f ica. . t~ women (wives, 

mothers, ~'~ ' o~n_rs} ,  o~her fami ly  members, and s i g n i f i c a n t  ~.ersons outs id~ 

of the f am i l y .  An add i t i ona l  ce:~onen/, of ~his ~,,~,,_~uj, t o  be cc:~plete~ 
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l a t e r ,  is an assessment of how these home adjustments contribute to the 

ex-offenders' eventual  legal statuses; i . e . ,  the i r  arrest and/or rein- 

carceration pro f i l es .  This wi l l  be accemplishs by a merger of these data 

with those from the larger study. 

There are several reasons for- bel ieving that a male ex-offender's 

f inanc ia l  resources wi l l  be related with the qual i ty  of his post-release 

home relations~'ips and that these relat ionships w i l l ,  in turn, contribute 

to his overall  successful adjustments. These ra t ionale ,  however, are 

suggested i n f e r e n t i a l l y  since the available studies only indicate ( o r  sug- 

gest) an impact in the direct ion of s ; a b i l i t y  of family l ives on the 

success of f inancia l  and work condi ~" , ~le.~s of ex-offenders (cf .  Lenihan, 

1976) rat;,er than the other way around. This is not to say that the 

l i t e r a t u r e  ~: negB~_s a reverse in terpretat ion that already available 

f inancia l  resources of ex-offenders have a systematic impact Of the suc- 

cess.of  the i r  home, post-release adjustments but, only, that i t  is a 

question of avai lable  information. 

One reason for this conclusion is that many ex-offenders have so few 

resources (cf .  Lenihan, 1975), that there is l i t t l e  reason to give 

serious at tent ion to the question. Obviously, we could argue, for 

example, that  ex-offenders with white co l l a r  work t ra in ing and experiences 

would make more successful adjustments to the i r  post-release marital 

and/or family l ives than those without such sk i l l s ,~bu t  the avai lable 

evidence suggests that persons from higher socio-econcmic backgrounds 

t y p i c a l l y  have happier m<~rried l ives ,  per se, than those from working or 

b lue -co l la r  IEve l~  ( c f .  Bloo~ and ~,.~olfe, 1960; Hicks and P ! a t t ,  1970). 

As such i t  is probable that ther- were s i g n i f i c a n t  d i - '~ :  = , .~ r .nc~s  between 

the whi~e c o l l a r  and blue co l la r  e x - o f f e n d e r s  marr iages p r i o r  to 

L i - -  H i 
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incarceration. In essence, the experimeqtal conditions of this study 

o f f e r  us a novel assessment of  the impact of  f i nanc ia l  resources of ex- 

of fenders On t h e i r  adjustments to home and/or  fami ly  reen t r ies .  

One reason fo r  arguing for  a money e f f ec t  is that  the ex-of fender 

w i t hou t  f i nanc ia l  resources would be a dra in on the ex i s t i ng  fami ly 

buying power. A large body of  research ind icates tha t  the f i nanc ia l  

s t resses o f  low income fami l ies iea~ to higher divorce and fami ly  

d i s s o l u t i o n  rates tilan for  the res t  of  the populat ion (c f .  Udry, 1976; 

Udry, 1977). One presumes that  t h i s  would also be t rue even i f  the 

ex-of fenders were unmarried, i . e . ,  were re turn ing home to mothers, aunt~, 

etc. 

Another reason for arguing for a financial impact is that the ex- 

offenders's financial resources and/or employment could be systematically 

asscciated with whether Lhe significant woman has to be employed. Tak- 

ing marital happiness literature' as a point of departure (but noting 

that they characterize only 22.7% of the significant women in this 

study), i t  has been foun~ that among lower class women (the class posi- 

tion of  the over~helming major i ty  of s i g n i f i c a n t  women in th i s  s tudy) ,  

workina wives were less happy. This has been found for  an Anglo sample 

(Nye and Hoffman, 1963) as well as for  a Hexican-American sample (Bean, 

C u r t i s ,  and ~,larcum, forthcoming). Fur ther ,  Orden and Bradburn (1969) 

found a greater  imbaiance of s a t i s f a c t i o n s  over tensions for  both husbands 

and wives ;.-hen the wi fe worked by choice ra ther  ti]an out of  necess i ty  o r  

not a t  a l l .  Whether cr not these assoc ia t ions w i l l  cS, ta in fo r  signif ic~:nZ 

women other  than wives or for Tam;lles as a whole is ~n empir ical  question. 

The ! i t e r a t ~ r e  c~.~_ a ~ ,  hev~ever is at ~ s t  su~eestive. 
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Overa l l ,  th is  study is guided by the basic assumption that  available 

money is a resource which w i l l  make a posi t ive impact on the ex-offender 's 

readjustments to him h~me l i f e .  However= money i~ only ore impact. Others 

considered crucia l  for  t h i s  study are marital s tatus,  age and race. Lenihan 

(1976), in a study of an ear l i e r  experiment with f inancia l  cont r ibut ions,  

found that  older ex-offenders were less l i k e l y  to be re-arrested than younger 

ex-of fenders .  Add i t i ona l l y ,  f inanc ia l  cont r ibut ion had a more posi t ive 

impact on o lder  than �9 younge r ex-offenders. Also, the same study .'eports 

a s i g n i f i c a n t  main e f fec t  favor ing mari tal  rather than single status a l -  

though the presence of money Conditions had a more s i g n i f i c a n t  impact on 

the s ing le ex-of fenders A s t a b i l i z i n g  e f fec t  of marriage is also ind icat -  

ed by Brodsky's (1975) study of the in-pr ison communication patterns of 

140 offenders in l l l i n o i s .  The greatest  number and longest l e t t e r s  were 

w r i t t en  to spouses. Fimal ly,  whi le no studies were located which ind ica ted  

any rac ia l  d i f ferences in the adjustments of ex-offenders to the i r  home 

l i ves ,  the d i f fe ren t ia~  employment opportuni t ies and ar res t  rates between 

rac ia l  and ethnic groups (here: Black, White, Mexican-American) argue 

fo r  th i s  var iab le 's  inc lus ion as a possible main e f fec t .  

Based on a review of  studies of family dynamics and the purposes of 

the overal l  experiment, ~hree cQmponents of family dynamics were chosen 

for  examination here. These are: economic condit ions and work ac t i v i t i e s ,  

companionship a c t i v i t i e s ,  and a f fec t i ve  states. 

The inferences from ~he data are guided by the folTo:.~ing ~heoretlc_i 

formulat ion of d i rec t ions  of im~act and re la t ionsh ips :  

O�9 
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A g e ~ .  

Mar i ta l  Status 

HOME OR 
FAMILY 

DYNAMICS,: 

I .  Occupational 
and House 
Maintenance 
A c t i v i t i e s  

2. Companionship 
A c t i v i t i e s  

3. A f fec t ive  
States 

. . . . . . .  >Arrest Rates 

. . . . . . .  >Reincarceration 
- Rates . 

Home or fami ly  dynamics, as reported b y s i g n i f i c a n t  women, are in te r -  

preted as intervening between f inanc ia l  contr ibut ions (experimental con- 

d i t i o n s ) ,  age, marital status, and race, on the one hand, and arrest  and 

re incarcerat ion rates on the other. Again, the data f o r  analysis h e r e  

are the ef fects  of the four independent var iables,  with c r i t i c a l  emphasis 

on the f inanc ia l  experimental condit ions on the re la t iona l  and home con- 

d i t i ons .  

Because the other independent var iables of age, marital s tatus,  and 

race may be systemat ical ly related with the major ind_~end.n~ var iable 

of th is  study, f inancia l  contr ibut ions (under experimental condit ions) 

t he i r  major theoret ica l  import in th is  study w i l l  be zhat of control 

var iab les.  
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CHAPTER VI 

CONCLUSION AND I~-:PL!CATIONS 

In this study of 198 significant women in the lives of recently re- 

leased ex-offenders in Texas and Georgia, we attempted tO ascertain what 

the impact of financial aid might be on the lives of the interviewed 

women, the ex-offenders in their lives, and other �9 family members and 

friends. Basically, our findings indicate that financial aid did not have 

a consistently positive association with household operations--financial, 

maintenance, etc.--or with the companionship or with the affective com- 

ponents of  the lives Of the interviewed significantwomen. However, there 

was an extremely important exception tO the..above interpretation: vKives. ; 

The follotvin 9 were variables found to be ne.cativel.y associated with 

financial aid when the significant women were mothers or ..o.thers but .~.osi- 

t i re  when the>, were wives: (a) the percentages of men returning to the 

significant women and being present at the time of the interview; (b) the 

percentages of men reported to be making weekly financial contribution to 

the household; (c) the prospect that the significant woman would be in the 

work force (considered positive impact of money i f  she were not; (d) tile. 

length of time to obtain a job on ~h-= part of those ex-offenders who were 

employed (shorter length of time considered to be a positive impact); 

(e) satisfaction with the activit ies of the ex-offender around the house- 

hold; (f) favorable evaluation of ex-offender's friends as being indus- 

trious and hard-working; (g) the numberof significant problems which are. 

imputed to the ex-offe,~der in his ge t t i ng  along in the home, ~n the 

neig.hborhccd and at work; (h) the ~ercentages o f  women repor t ing qUarrel- 

ing;  and (1) the proporzions of women who ".:ere "sure" tha t  the ex-offen~er~ 

in t h e i r  l i v e s  would not re turn  to pr ison.  

0 .  
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L~hites seemed to maintain a more positive personal posture. Patterns of 

racial discrimination interacting with the discrimination facing ex- 

offenders.provide an obvious explanation for this phenomenon. However, 

again,, these data are only suggestive on this point. ~We mention i there 

as ~ possibly important consideration for future research. 

�9 What are-the implications of these data for possible policy implica- 

tions? With respect to the provision of financial aid to ex-offenders, 

per se, we interpret them as a strong, indication for not rejecting a 

thesis of no dif ferential  impacts. For sure, these data do not show 

financial aid to ex-offenders to have an across-the-bcard positive im- 

pact on their personal, social, occupational and home adjustments. On 

the other hand, the consistent differences between the reports of Wives 

as contrasted to mothers and others suggest that a combination of exist- 

ing family and relational strucZures with contingent financial benefits 

is a highly useful consideration. In essence, these data suggest that 

ti~e primary thrust of any policy explorations should focus on the char- 

acteristics of ex-offender families rather than on ex-offenders, 9er se. 

Relatedly, such a policy exploration shouldinclude as a primary consider- 

ation the idea that the recipients of such benefits should be families 

and not individuals. 
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FINANCIAL ASSISTANCE PROGRAM HELPS 

EX-PRISONERS STAY OUT OF JAIL 

WASHINGTON, D.C., Feb. 25 -- A financialassistance 

program �9 for released prisoners reduced recidivism and virtually 

paid for itself, an American Bar Association study said today. 

The report, "A Comparative Evaluation of the Benefits 

and Costs from the LIFE Program," was released by the ABA's 

Transitional Aid Research Project (TARP). 

The project analyzed findings of the Living Insurance 

for Ex-Prisoners (LIFE) program which provided �9 

aid to a sample of newly released prisoners in Maryland. 

The study sought to determine if reductions in recidivism 

resulting from financial aid justified the cost. 

The project's report concluded the program not only was 

cost-effective, but "a financial aid program would probably pay 

for itself and not require additional funding." 

- m o r e  - - 
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The major program costs were for administrative 

expenses and for transfer payments. 

The report found substantialsavings to the criminal 

justice system through less crime, including reductions in 

police, court and corrections costs; reductions in welfare 

payments and increased tax revenues due to the releasee's 

expedited return to the labor force. 

The project examined the program's cost effectiveness 

from four perspectives -- the viewpoints of the taxpayer, the 

program's participants, the non-participants and society as 

a whole. In each instance the cost/benefit ratio was positive, 

with the benefits of a temporary income maintenance program 

outweighing its costs by as much as 54 times. 

In addition, the report adds, certain benefits of 

reduced recidivism, such as personal anguish and other psychic 

costs averted when crimes are reduced, cannot be accurately 

represented in money terms. 

Major conclusions of the report have been s~arized in 

a 5-page paper. Copies are available from the American Bar 

Association, Transitional Aid Research Project, 1800 M Street, 

N.W., Washington, D.C. 20036. 

Copies of the entire 62 page report are also available 

from the American Bar Association. 

- more - 
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PRISON RELEASE PROGRAM, Add Two 

TARP is sponsored by the ABA's Commission on 

Correctional Facilities and Services. �9 The project is 

managing an effort to conduct LIFE experiments involving 

1,950 former inmates in Georgia and Texas. 

# ~ # # # 

�9 #022378z 
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U . S .  DEPART,X.IENT OF LABOR 
O F F I C E  O r  TIIK ~KCRs 

WASHINGTON 
q,. 

i 

O 

Mr. Morton Schwartz 
Legislative Assistant to 
Senator William Proxmire 

United States Senate 
Washington, D.C. 20510 

Dear Mr. Schwartz: 

I am forwarding to you the material requested from 
Dr. Howard Rosen, Office of Research and Development, 
Employment and Training Administration on April 7, !976, 
concerning the Transitional Aid Research P~oject for 
Ex-Offenders (TARP). 

We are enclosing a copy of the Comprehensive FmDloyment 
and Training Act of 1973 which directs the Secretary 
to be concerned with the employment and unemployment 
problems of offenders. A copy of a survey of "The 
Financial Resources of Released Prisoners" which 
indicates the provisions for "gate money" in ~tate 
statutes in 1971 is also enclosed. The leaflet of 
the American Bar Association describes theproject and 
lists the advisory committeewhich was established to 
pro~,ide guidance and policy direction for the pro~ect. 
The Commission on Correctional Facilities and Services 
of the American Bar Association is coordinating and 
evaluating the project which is heing conducted in 
Georgia and Texas. Mr. Axilbund of the association will 
be pleased to discuss their role in this project. 

The report "When Money Counts' describes the feasibility 
study "Living Insurance for Ex-Offenders" (LI~E) which 
was conducted in Maryland from September 1971 until 
July 1974. The Maryland study indicated that there 
was an effective reduction of 27 percent in theft 
arrests among offenders who received transitional 
financial aid. This differential was maintained during 
the 2-year followup. I wish to stress that this study 
used the criterion of "arrests" not "convictions" in 
studying the effects of financial aid. Let me also 
note that ~his is a preliminary report which is being 
reviewed both within and outside the Department. 
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A group of specialists in penology, }esearch design, 
labor market analysis and corrections reviewed the 
"LIFE" project in February 1975. Based on their 
review of the findings, this group recommended that 
the Department of Labor try the transitional assistance 
experiment on a larger scale. A request for proposal 
was directed to the States to solicit interest in 
conducting such a project. In all, 30 States expressed 
interest in the project, and seven States actually 
submitted proposals. The seven States were: Connecticut, 

Georgia, Illinois, Missouri, Ohio, Texas and Washington.�9 
The Employment Security Agency of the Georgia Department 
of Labor and the Criminal Justice Division of the 
Office of the Governor in Texas won the awards to 
cond,ct the TARP project. 

I should like to point out that�9 Sfa~e of Washington 
has already enacted legislation to provide nransitional 
financial assistance to ex-offenders; and California, 
Connecticut, Oregon, ~:innesota and Nebraska are 
considering legislation which might also provide similar 
aid. 

The Department of Labor and the Law Enforcement Assistance 
Administration are together contributing about $2.1 million 
for this 27-month project. About $1.3 million of this 
amount is being paid as financial assistance to 1,150 
ex-offenders in both States. Georgia and Texas are also 
contributing funds to this effort. The groups in the 
experiment are distributed in each State as follows: 

A. Experimental Groups 

I. ]75 persoqc to rec~i~,~ fir=r-;-I ;:ssJ~t~-~ 
for 26 weeks--when unemployed--no job 
placement assistance 

. 200 persons to receive financial assistance 
for 13 weeks--when unemployed--no job 
placement assistance 

kf 

3. 200 persons to receive financial assistance 
for 13 weeks $This monev is provided on 
a sliding scale to ~nde~e unemployed 
workers in this group ~< seek work. Their 
income will be ~uppl{'~en~ed ~f they find 
a job.) 

) 
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4. 200 persons to receive'only job placement 
assistance for 1 year (They receive no 
money.) 

B. Control Groups 

I. 200 persons to receive neither financial 
nor job placement assistance (They will 
be interviewed only.) 

2. 1,000 persons to be followed solely by 
analysis Of computerized data 

The participants for the respective groups are selected 
randomly and directed to report to the Unemployment 
Insurance office nearest their homes in Georgia and 
~Texas. The unemployed in the experim~nta! groups 1 
through number 3 will receive financial assistance. All 
participants will be interviewed at regular intervals 
to collect information on their jobseeking efforts and 
their adjustment to life outside the prisons. 

P~ofessor Charles Mallar of Johns Hopkins University 
is conducting a study of the cost benefit of the 
Maryland (LIFE) project. We are in the process of 
selecting a researcher who will do a similar type 
of analysis for the Georgia and Texas (TARP) project. 

The last item I am forwarding is the report prepared 
by the Texas Department of Corrections, "A Study to 
Determine the Number of Inmates in the Texas Department 
of Corrections Who Were Eligible for Unemployment 
Insurance Prior to Incarceration." This report 
concludes that the amount of money available to the 
105 inmates who would have been eligible to receive 
benefits totalled $74,981. 

Let me conclude by noting that section 3824 of S. 1 
would provide an increase of $500 of transitional 
assistance in gate money to offenders leavfng Federal 
prisons. Furthermore, standard 12.6 of the National 
Advisory Committee on criminal Justice's Standards and 
Goals recommended in its 1973 report on corrections 
that, "State funds should be available to offenders 
so that some mechanism similar to unemployment 
benefits may be available to inmates at the time of 
their release in order to tide them over until they 
find a job." 
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Please call on Dr. Rosen if you want additional 
information on the Transitional Aid Research Project 
for Ex-Offenders. 

Your interest in our project is most appreciated. 

Sincerely, 

JAMES H. HOGUE 
Deputy Under Secretary 
for Legislative Affairs 

Enclosures 
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San Rafael. CA 
Independent-Journal 
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Sacramecto 

Released inmates , 
need state :money 

I would ! ~ e  to re~pond m J o ~ p b  Arone's letter on SB 
~ 4 ,  a m ~ - ~  to provide modest financial ~d ~ n ~ ' l y  
released inmates. 

As yo:, know, most s:ate inmates of state prisons 
b.:ve few ,2n.~cial resources and no jobs when they are 
released, Mzny of their friends are often ex-offenders. 
Their iamgy, if they have one, is asualb" poor and. : 
required .come puh]~c as-,tstance while they werr in 
prison. They ~ust find a job q{Luckiy with only $200 gate 
money t~ cover all fur~-e uvmg expenses. A prior 
criminal record ob~usl/makes job-seeking digicuh. . 
These ~-re some of the reasons many ex-convicts are 

poor parole risks and return w a life of crime. To 
prevent this ~s my primary reason f o r r ~ ~  " 
introducing SB 2 2 4 .  �9 �9 

SR 224 enables newly released pr is-~ ,  
oners to q,aaFL~'y for ~ m u m  u n e m - ~ . q ~ " ~  ~ , ,  ~ , ~ -  ~ 
ployment be-'aems, up tO ~ a week. ~::~,.,.~.--~. ~] . 
and obtain the job counseling servlces~ 
w~ch  state employment off~ces pro-~'~'~:~J/~ 

while on prison jobs. - ~--~~=~'r ,..,.-~.~ ~'~ _ 

by the U.S. Deo~'uneut of Labor and:~,~~'-! " 
the .~erican Bar ~a~inn m Bai. Bebr 
timorz was so successful in redu~ . 
recidivism that new pr,,jects have sprung up ~n Texas 
and Georgia. The Cali/cr"~a financial assistance prv~eCt 
in 1973 also sii~Aficantly n.duced recidi~sm. Wa_~mg. 
ton has provided aid for fear years with similar res,,zhs. 

Disregard:ng humanitarian goals, the savi=gs to 
society are sub~tan~ive il onb" a small percentage are 
able to stay out of pri.son. We pay $~.400 annua~y to 
house each prisoner in California. New indiv)dual 
prison units cost $30,000 to $40,000; tbe Gove~or 
proposed spending $~.2 mi~i~n on building or renova:- 
tug prison~ this year al0~e. We achieve double ~:.~gs 
to society when ex-inmates turn from crime and 
become lawful wage earners for their families. 

SB 224's dJsparete Croup of supporters, mclu~,dLr-~<, the 
CaJ~ornia Bar Associat::- ~_. the state AFL-CIO has , 
caused Senators to . . . .  "r~gram in some detail 
and I believe t.be ) �9 of supI~rt reflects a 
thoughtful considr ~ e .  Thank you. 

Peter H. Behr " 

State Senator 
, .  . . ,  : 
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' Help for the Ex-Co 
�9 ,,:-~ i .. ' " 

" . ~ I a t i o n  to l~rcvide ,F_nandal assistance to withoutresortL, agtccr*~e. 
.~e~ly released CaLifornia state prL~on inmates de= The cost is estimated at Sl mi21ion a year, but, sup- 
serves serious cons:,!erztion. SB 142, ~ensored by" porters of the bill like.the Cali.fomia Bar Assn., 
Sen. Pe+.er H. Behr (R-San Rafael), would en---bl~, argue that financial aid tc newly released prS.'soners 
ex-in.mates to qualify for minimum unemployment, would be a good investment for society, if the pro- 
"benefits up to 859 a week for 2.-3 weeks and to be eli- gram helps even a small percentage of ex-convicts 
glbte for job counseling from state employmen" of= stay out of prison znd become wage earners for 
flees. Those who qualify must have completefl a. themselves and their fzmilies. They report a project 
certain number of hours of requized work wh~2e int of financial aid for released prisoners has worked. 
l~rison, we)/ in Balt2more, ,X!.-i, and that similar projects 
. Supporters o f t h e  bill emph~ize that most re- have been adopted in G ~ r # a  and TexT-s. 
leaze4 inmates have few financial resources ~ d  lit-. These factors, among others, should be we,:gbecl 
tle t2ro~ect of imm~..iately finding a job. The pUra carefully when the Senate. Indus:rSal ReIation~ 
l~ose of SB 142 is to help them make the tr~.~t~zn CQmmittee holds ihe,--k~g on the bLllApr ~,120. 
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Palm Desert, Calif. 
Palm Oesert Post 

(Cir.W.3,200l 

JUt 1 4 ~77 

Zou s ae ga es :g" 
.? e m o s t c r u c i a l , , n d d i f l I c u J t  a week for 12  Weeks a f t e r  his 

p e r i o d  for convicts  re leased  t~rom re lease .  Tha t  is not an ex t rava -  
state, pr isons  Is the init ial  reentz'v 
p e r i o d  t h a t  b e g i n s  w h e n  t h e y  
walk  out the pr ison gates .  
: 'il~ey get  $200 in " g a t e  mon- 

e;y," ~ h i c h  is all the money  mos t  
of  them have�9 They  face a host i :e  
society,  suspicious of ex-convicts  
and  grudging  of emplovmen t .  
" "~l'he ~ iS soon spent and a 
Job is not easily found, despite the 
best'efforts of private aid groups, 

.parole officers and the state de- 
part~z~ent of employment. 

This is the period when the 
former prisoner is most in need of 
help i f  he is to go straight and not 
become once again an institution- 
allzed burden upon the taxpay- 
ers. 

Senate Bil l  234, introduced by 
Sen. Peter  Behr,  R-T iburon,  
w o u l d  ~ u c h  he lp .  I t  
passed the State Senate last week 
and was sent to the State Assem- 
bly. It  should be enacted into law. 

The measure provides unem- 
ployment benefits for prisoners 

g ant amount  b u t  i t  m igh t  be 
enough to help him get back on 
his feet. 

It would cost the state an 
e~ . imated  $1�9 a year to 
pay  the cost of the u n e m p l o y m e n t  
~ ,nef l t s .  The r e m a i n d e r  of the 
cost  would be paid by the federal  
gove rnmen t .  

The s t a t e ' s  Share  might  well 
come  f r u m a  reduct ion in s t a t e  
p a r o l e  s e r v i c e s ~  w h i c h  ~ a r e  of  
doubtful  value e i t he r  to the e• 
convict  or  to society and which 
now cost California t a •  $20 
million a year .  

P a y i n g  u n e m p l o y m e n t  bene- I 
fits a f t e r  re lease  would be anoth-  i 
e r  Incent ive  for p r i soner s  to pat t i -  ; 
c ipa te  in work p r o g r a m s ,  which ; 
we bel ieve offer  bes t  hope for 
r ehab i l i t a t ion  of pr ison inmates .  

California prison au thor i t ies  
s h o u l d  w o r k  to e x p a n d  p r i s o n  i 
w o r k  0 p p o . ' t u n i t i e s  a n d  to in-  i 
c r ea se  p r i soner s '  wages�9 They : 
should also suppor t  Sen.  B e h r ' s  
bill to provide  pos t - re lease  unem-  
p loyment  benefits. ~ f "  

�9 . - _ .  o 

. f  

who have earned in wages  prison. 
A t)'pical ex-convict would get.~.3 

% 
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I". HARRISON GRAY Oi'1~ 1882.1917 
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; , �9  �9 . 

FRIDAY MORNING,  SEPTEMBER 30, 1977 

A modest proposal to he]p released state prison I 
inmates reestablish themselves in society was; 
~gned into law Thursday in Los A.~geles by Gov. 
Brown. SB 224, sponsored by Sen. Peter H. Beht i 
(R-San Rafael), will enable prisoners to earn work i 
credits to qualify, on release, for jobless benefits up i 
to S59 a week for 26 w e e ~  and to become elAgible I 
for job counseling from state employment offices. 

Supported by the California Bar Assn. and other, 
organizations, the bill recognizes the fact that most 
released prisoners have little imme~ate pro~ect of 
finding a job. If not forced to return to c.~me, they at 
least are severely tempted to do s o . .  

The cost of the unemployment-benefit p r o g ~  i~ 
estimated at $1 million a year�9 That will be an excel- 
lent investment if it helps reduceby a small percen- 
tage the recidivism rate among some 7,b-D0 L-~mates 
released each year from Calffor?.ia prisons. 

�9 k l  -~ . 
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El ~ior, Calif. [ 
Dai~y Californian i 
(Cir. D. 10.596) 

i 

SEP 23 1977 ] 
I 

P. C. EL ~r.  1 8 8 8  " 

e revolving door I 
The uas done what outside the prison.walls. Prisoners j 

we thought it could not politically must earn double the number of  
afford to do. It has passed a credits from work assignments in. 
m e a s u r e  mak in -  Some ex-  prison that o~erJndividuals would: 
offenders eligible ,:)r minimum have to earn to be eligible for the' 
unemployment benefits after they benefits. They can receive the i 
are released from prison. . money only for six months after 
This represents a crowmng their release. 

t r i u m p h  of  r e a s o n  e v e :  It's estimated the cost ot.Lliis [ 
emotionalism. It gives to ex- en~gh~ened approa-'ch'-'~deaiing I 

,-offenders a brief period of time in with 'e-x-off~ndd-rs-'w-iii" be $1: 
~jwhich they can escape destitution ~nillion annually. The program I 
~and hopefully get a job, ertro!] i n  will break even if just 46 of the 7,-~ 
.courses that will lead to a job or "300 persons released from prisonl 
otherwise arrange t.h,*_ir lives so _ next year do not return. " �9 
they do notreturn to prison. Other states ha~'e-'reported 
'. State Sen. Peter Behr sponsored dramatic  succes s  with t h i s  
the m e a s ~ ~ p o r t  from system. Maryland reduced its re- 

the  California Bar Assn., the AFL- arrest rate by 27 per cent with a: 
CIO, former S a R _ Q ~  warden similar program financed by the 
Clinton Duffy, the California Coun- federal government. Washington 
eil of Churches and others who state reported a high rate of 
saw in this approach a way of success too. " . :  
breaking with past practice, which Something m6st be done to 
generally was to l e t  the ex- reverse the revolving door that 
offender fend for himselL lets people out of"p/'ison and 

Too often the consequences ot sweeps them back in on the next 
such indifference to the ex- turn. We pay a high price for that 
offender's fate was a quick return unproductive system. �9 SB224 at  
to prison and another stack of bills least holds the promise that a 
for the taxpayers for keeping him timely investment might  reduce 
there, crime and give ex-offenders thel 

SB224 is designed to improve the helping hand they need for a more 
odds for e_x-offenders to make it rewardinglife. , ~ / 

- . . . .  
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Senate B';/I No. 224 

l !  Ft! " 
'? 

CHAPTEI:t l I49  

An act to add and repeal Sector ,  s 135.8 arld &33.4 to, and to add and 
repeal Chapter 5.8 ( commenc ing  with Section 1480) to Part I of 
Division I of, the U n e m p l o y m e n t  Insurance Code, relating to unem- 
ployment compensation,  and rnak~g  an appropriation therefor. 

[Approved by C, overnor September ~ ,  19T7. Filed with 
Secretary 04 State September 29, 197"/.] 

L E G I S L A T I V E  C O U N S E L ' S  D I G E S T  

SB 224, Behr. U n e m p l o y m e n t  compensation: prison inmates.  
Existing law does not provide unemployment  compensation bene-  

fits, extended duration benefits, federal-state extended benefitS, and 
unemployment  compensa~on disability benefits For Former inmat~e~ '~::~~'~ "~::~' :: 
of state prisons or restitutions under the jurisdiction 0 f t h e  Depart-  . 
ment  of Corr_-ctions. 

This bill would include such former inmates, as permitted in the 
Constitution, for not exceeding 2 6  weeks  of benefits, based upon 
wages in specified "'employment" performed as an inmate,  and 
would require that the additional cost of these benefits be paid by the 
~,ate. , . ~ 

This bill would require a former inmate to have been paid wages 
for employment ,  computed  at $2.30 per hour of employment ,  of not 
less than g l ~ 0 .  

This bill would impose  specified duties upon the Director of the 
Ernplo)a'nent Deve lopment  Department  and t~e Department  o f  
Corrections m connection with such payments and benefits, and 
would require the Department  of Corrections, in eoopera~0n with 
the EmplOyment D e v e l o p m e n t  Department ,  to report to the Legis- 
lature on the effectiveness of these provisions by Jdy  1, 1981. 

This biI] would remain in effect only until November  1, I983, and 
as of such date would be repealed unless a later enacted stat-ate 
deletes or extends such date. ,May new claim for benefits filed with 
an effective date prior to N o v e m b e r  1, 1983, would continue to re-: 
ee ive  benefits provided by this bill, but no claim may use w a g e s o f  
inmates which are earned after July 1, 1982. . .  : 

T h i s  bill would become  operative July 1 ,  1 9 7 8 .  ' " 

Appropriation: yes. . " " : - 

t 

Th e p e o p l e  o f  the  State o f  C-ahTornia do enact  as follow~. 

SECTION 1. Section 135.8 i s  added to t h e  U n e m l ~ l o . v m e n t  

Ir, suranee Code, to read: " �9 

135.8. "Employing unit" also means the State of California for t h e  

purposes of Chapter 5.8 c o m m e n c i n g  with Section 1480) of this part. 

Q ~ I B  & ~  2~ .425  141 
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SEC. ~ Section 638.4 is added to the Unemployment Insurance 
Code, to read: 

633.4. Norwithsts_nding the provisions of Section 633, 
"'employment" includes those services sz)ecilCied, in Chapter 5.8 
(commencing with Section 1430) of" this p~rt. 

SEC. 3. Chapter 5.8 (coma'nencing with Section 1480) is added to 
Part I of Division I of the Unemployment Insurance Code,,to read: 

S.8. UNEMPLOYMEN'F COMPENSATION AND DISABILITY 
BF-'~EFrTS FOR FORMER INMATES OF STATE PRISONS OR 

INS'I'ITtr~ONS 

148~. Not'withstandi.ng Sections 2"/00 and .'791 of" the Penal Code, 
or any other provision of law, i nma tes  of any state prison or 
institution under the jun.sdiction of the Department of Corrections 
shall be considered m "employment" for all p ~ s e s  under  this 
d~vi.~on m connection with any productive worl< by i n m a t e s  yvho do 
or may receive compensation pursuant to Section 2700, _0'76:2 276s2 
3323, or other provision of the Penal Code, or in connection with the 
pa~c~pation by inmates in a vocational training program approved 
by the Depax'~ent of Corrections as permitted m the Constitution. 
Except as modified by t.l:ds chapter, any such inmate shall, after his 
or her release on parole or discharge, be. eligible for benefits on the 
same terms and conditions as are specified by this part, and Part 3 
(commencing with Section 3,501) and Part 4 (commencing with 
Section 4001) of t.his di,,'ision, for all other individuals, and 
unemployment compensation disabiUt-v benefits on the same terms 
and conditions as are specified by Part "2 (commencing with Section 
2601) of ~ divis~'on for all other individuals. 

For unemployment compensation benefits purposes, an individual 
may use wages, as defined by Section 1481, only with respect to the 
benefit year established by the first new claim for unemployment 
compensation benefits, including any extended duration benefits Or 
federal-state extended benefits related to that new claim. 
Not-withstanding any other provi~on os ~ division, in no event shall 
any such individual receive paymeats of unemployment 
compensalSon benefits, extended duration benefits, federal-state 
extended benefits, or disability benefits, separately o r  m a~v 
combination, for more. than 26 weeks, No new claims for 
unemployment compensation benefits or first claims for disability 
benefits pursuant to th/s chapter may be filed with an effective date 
or period of disability commencing on or after October 3!, 1983, ff 
such claim uses wages as defined by Section 148!. No provision of this 
chapter shall apply to any inmate or individual who has a valid claim 
for unemployment compensation benefits pursuant to other 
provisions of this part, or who has a valid claim for disabilitw beheiCits 
pursuant to Part 2 (commencing with Section 2601 ) of t.bd.s division. 
Except as inconsistent with the provisions of this chapter, the 
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pro~/sions of this division and authorized regulations shall apply to 
any matter adsin.g pursuant to this chapter. 

1481. "Wages of /nrnates'" means an amount computed at two 
dollars and thirty cents ($2.30) pe_r hour of"ernplo>rnent" as defined 
by Section 1480, commencing January 1, 1977, regardless of any 
compensation received by inmates. 

1482. Subdi,Hsion (a) of Section 12.81 shall not apply to wages as 
deemed by Section 1481. An individual carmot establish a valid ciah-'n 
or a benefit yea r  during wt-~eh any benefits are payable for 
unemployment compensation benefits based on wages for 
employment, as defined by Section 1481, unless he or she has during 
h~ or her base period been paid wages for employment, as deemed 
by Section 1481, of not less than one thousand five hundred dollars 
($1,500). 

1483. (a) In lieu of  the contributions required of employers and 
workers under this division, the State o/" California shall pay into t-he 
Unemployment Fund in the State Treasury at the times and ha the 
manner provided in subdivision (b) of "..his section, a.n amount equal 
to the additional cost to the Unemployment Fund, and an amount 
equal to the additional cost to the Disability F,,_md, of the benefits 
paid with respect to employment of, and. payment ofwages  of 
/xtmates to, inmates of any state prison or i2astitution c0n.cmed under 
the jurisdiction of the Depaa'~nent of Corrections. Unemployment 
compensation benefits otherwise payable, irrespective of 
chapter, shall be charged to employers' reserve accounts ha 
accordance with other sections of this Dart and beneHts, including 
extended duration benefits and federal-state extended benefits, shall 
be the liability of governmental entities or nonprofit orga.nJ.zations 

p u r s u a n t  to Section 803,  but the additional cost to ' the 
Unemployment Fund of the benefits, including extended durat ion 
benefits and federabstate extended benefits, paid pursuant to t_h2s 
chapter shall be borne solely by the State of Ca2fforrda. 
Unemployment compensation disab,.'lity benefits other'wise payable, 
irrespective of this chaoter, shall be the liabLLity of the D ~ a b ~ t y  
Fund in accordance w~th other sections of t_his division, but the 
additional cost to the Disabilit-v Fund of the u~'aemployment 
compensation disability benefits ~'aid pursuant to ~is chapter shal.l 
be borne solely by the State of ~is - " 

(b) In making the payments.prescribed by s'ubdi~5_sion (a) of th.is 
section, there shall be paid or credJted tO the Unemployment Fund 
and to the DisabiLity Fend, either ha advance o r  by way o f  
reimbursement, as may be determined by the director, such sums as 
he or she estimates the Unemployment Fund and the Disability 
Fund ~'/ll be entitled to receive from the State of California trader 
this section for each calendar quarter, reduced or increased by any 
sum by which he or she finds that his or her estimates for any prior. 
calendar quarter were greater or less than ",he a.mounts which should : 
havebeen paid to LEe respective fund. Such estimates may be made 
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upon the basis of statistical sampling, or other me thod  as may be 
determined by the director. 

Upon making such d e t e r m ~ 0 n ,  the director shall certify to the 
Controlle~ the amount  determined with respect to the State of  
C, alffomia. The Controller shall pay to the Unemployment  Fund ,and 
to the Disabfli~' Fund the eontributioi ~ .due from the State of  
California. 

(e) The director may require from the Depar tment  of  Corrections 
such employment,  wage, fiaaaneial, statistical, or other  ins 
and reports, properly verified, as may be deemed necessary by the 
dir_~etor to carry, out his or her duties under  this divixion, which shall 
be filed with the director a t t h e  time and m the manner  prescribed 
by him or.ber.�9 

(d)  The director may tabulate and publ~h h-fformation obtained 
p ~ t  to this cb, ao te r  m stahshcal form and may divulg e the name 
of the employing uJait. 

(e) The Depaxwnent of  Corrections shall keep such Work records 
as may be prescribed by the  director for the proper  adminiatration 
of this cLivi~on. 

(f) Notwithstanding any other provision of law, the State o f  
California shall not be liable for that port ion of any extended 
duration benefits or federal-state extended benefits wh ich  is 
reimbursed or reimb,~sable by the federal government  to the State 
of California. 

(g) The Depar tment  of Corrections shall ~rovide each inmate, at 
the 0.me of his or her  release on parole or ~SL~charge, with want-ten 
ins advising the inmate of benefit rights pursuant  to this 
cb~.pter. " 

1484. The Depaztment  of Corrections, in cooperat ion with the 
Employment  Development  Depar tment ,  shall repor t  to the 
Legi.sLature on the effectiveness of t,hZs chapter not later than July 1, 
lgSi. Such report, shall include, but not be limited to, a 
comprehensive analysis of the rate of new eonvic~ons of persorm 
recei~-mg pa)maents under  this chatgter, and an evaluation of the 
extent to which payments  under ~ chaDter have b~en beneficial 
in the return to product ive employment  of  persons receiving such 
payments, and in. reducing the rate of recidJ~-ism. 

SEC. 4. Th~ act shall rer~ain in effect only trot52 N0vembei- 1, 
1983. and as of such date is repealed, unless a later enacted  statute, 
which is chaptered before November  li 1983, deletes or extends such 
date. Any new claim for unemployment  comi>ensa6on benefits or 
first claims for disability, benefits pursuant to th . ischapter  filed ~,-it_h 
an er=ective date or period of disabili~; comme.~cii-~g';prior to 
November  I, 1983, shall continue to receiye bene.qt~s 6 r ~ q d ~ . b v  this 
chapter after November  1, 1983, pro~'ided, however, ~ .a tnoc[a~m fo r  
benefits pursuant to this chat~ter may use wages, as defined by 
Section 1481, which are earned~ after J ~ y  1,198z " 

SEC. 5.  This act shall be operative on July 1,197,8. ' " " 
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AMERIOAN BAR A .SOOaTIOa 
r. 

1800 M STREET, N.W~ WA~HINGTON, D.C. 20035 TELEPHONE i~%~2) 331-2"2"8G 

January I I ,  1977 

Louis F. Laun 
Administrator for 
Finance and lnvestJ~ent 
Small. Business Administration 
Washington, D.C. 20416 

Dear Mr. Laun: 

Last month the Small Business Administration published a notice 
in the Federal Register regarding the possible alteration of loan 
policies as they affect:former offenders. In the last five years, . 
principally throughthe~Con~..ission on C~recti0nal Facil it ies and:.,.~,.~, .... 
Services, the American Bar Association has devoted substantial 
attention to correctional .issues. As a result of that effort ,  we 
have developed information and opinion which bear on the matter 
apparently open for consideration and revision. This let ter  is 
submitted to convey.our views. 

As regards the reintegration of offenders to the free 
community, the Association has adopted five highly pertinent p o l i c y  
statements in recent years. These are set forth in the Appendix. 
Although none is specifically directed to the questions posed in the 
SBA notice, the core principle which they suggest is that per se 
restrictions on the participation of former offenders in the working. 
of society should be eliminated. Generaily, no restrictions should 
apply to former offenders which are not just i f iedby  facts pertaining 
to the individual. Standard 4.3 of. the Association's Standard ~ . ..... . 
Re!ating to Probation, approved in 1970, strik:es most closely a t  
the general principle-: "Every jurisdiction should have a method 
by which the collateral effects of a criminal record can be avoided 
or mitigated following the successful completion of a term on probation 
and during its service." .:. 

The SBA notice of December 10, 1976, posed seven questions. 
We turn to them now, responding in the order of their presentation-. 

I .  Should the current policy be continued or modified? 

The SBA's blanket exclusion, of parolees and probationers is a 
vestige of a system which viewed ex-offenders as second class 
citizens. This system assumed the continuing unwor.thiness of ' 
convicted persons as a classand then attributed this characteristic 
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t o  each of i ts  members, ignoring individual circumstances or merit. 
The Corrections Commission of the American Bar Association, through i ts 
Clearinghouse on. Offender Employment Restrictions, has had experience 
with similar arbitrary statutory restr ict ions in the licensing f ie ld ,  and 
has worked to modernize such legislation. These laws typical ly denied 
the ex-offender the right to work in occupations requiring a state license. 
Beginning in the early 1970's, the unfairness o f  such employment ba.rriers 
produced a spread of legislaticm aimed at removing class l imitations in. 
favor of an individual, case-by-case approach. Increasingly, states 
which predicate the granting of a license upon good moral'character have 
amended their practices so that prior criminal behavior, by i t s e l f ,  wi l l  
not prevent the issuance of a license. Instead, states are adopting a 
direct relationship test, refusing to license only in situations where 
there is a clear relationship between the pr iorof fense and the license 
sought. This reform was explicitly.recommendedby the National Advisory 
Commission on Criminal. Justice Standards and Goals in 1973: 

"Each State.,shouldenact by 1975 legis lat ion repeal ing.  
al'~ mandatory provisions depriving persons convicted .of 
criminal offenses of c iv i l  rights or other attr ibutes 
of citizenship. Such legislat ion should include: . . . 
Repeal of all mandatory provisions denying persons .. 
convicted of a criminal offense the r ight to engage 
in any occupation or obtain any license issued by 
government . . . .  Statutory provisions may be 
retained or enacted that: . . . .  Authorize a procedure 
for the denial of a license or governmental 
privilege to selected criminal offenders when 
there is a direct relationship between the 
offense committed or the characteristics of 
the offender and the license or privi lege 
sought." (Re.port on Corrections, Standard 
16.17, p. 597.) 

The Call for adoption of a direct relationship test had been sounded 
in 1967 by the President's C~iss ion on Law Enforcement and Administration 
of Justice: 

"But i t  is of even more basic importance to reevaluate 
al l  d isabi l i t ies  and disqualif ications to design a. 
system more responsive to the various i n t e r e s t s o f  
society as a whole, including the interests of 
convicted persons themselves. To do th~s . i t - is  ~ . . . . .  

necessary to consider each r ight or p r i v i l ege  
individually to determine whether i ts  for fe i ture 
would be appropriate as a deterrent or means of 
protecting society, and i f s o  what part icular 
crimes should call for forfei ture, and for 
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what period of time. Where practical, cases 
:should be considered individually to determine 
whether the Various applicable disabilit ies and 

�9 disqualifications are necessary and appropriate." 
(Task Force Report: CorrectionR, p. 8 9 )  

All change in this area has come slowly. For example, President Ford, 
in a June, 1975 statement on crime, directed the United States Civil 
Service Commission to ensure that as an employer the Federal Government 
did not unjustly discriminate against ex-felons. (A number of states 
have taken similar action.) In his message, the President recognized the 
overwhelming importance of fair treatment ofex-offenders and encouraged 
their hiring as both a means of. reducing crime and improving our criminal 
justice system. His forthright action was a welcome but delayed response to 
the 1970 Report of the President's Task Force on Prisoner Rehabilitation 
which recommended that~"The United States Civil Service Commission should~ 
devise and put into operation a plan to stimulate Federal-employment~of 
ex-offenders." (p. I0.) . . . .  

These "enlightened" employment policies manifest a growing awareness 
of the necessity of affirmative action i f  the ex-offender is to "make 
i t "  in the community. The trust implicit in employment, including-such~ 
"sensitive" areas as defense contract labor and corrections work, should 
not cease at the employee level. The individual parolee or probationer 
who demonstrates the requisite "good moral character" and presents a 
serious application should be afforded the same opportunity to receive 
SBA assistance as any other person. 

The Commission on Correctional Facilities and Services encourages 
the Small Business Administration to adopt a policy paralleling the, 
increasingly ~neral approach in the licensing and emoloyment.fields.~,~. 
Instead of blanket, per se exclusions, loan determinations Should, be based 
upon an individual case-by-case judgment, taking into considerat~O~both 
the degree of rehabilitation exhibited by the applicant, and the relation- 
ship between the offense committed and the business for which he/she, is 
seeking support, in addition to the traditional concerns about the 
inherent soundness of the business plan. 

2. Is a two-year period on probation or parole which is 
violation free, too long or too short a time? 

As noted in the ~ppendix,the A~.A h'~si~eci~H~ly,iadopted a policy 
which urges states to provide greater fi"na~ei~l-~asSistance to the ex- 
offender during the im~nediate post-incarceration period. This~.policy 
stems from the recognition that the releasees' needs are~ofteD.greatest 
immediately upon release, often prior to the obtainment of Qainful . -', 
employment. Apparently the SBA believes that a probationary, or 
waiting period is necessary in order to gauge reincarceration .... 

4 . -  . . . . . . . . . . . . . . . . . . . . . .  . . . . ,  - . . . . . . . . . . .  �9 ~ "~ "  " ~ ' ~ " - q . ~ . ~ . c ~ . ~ ? .  - . , ' 4  . 
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proclivities. The Commission recommends that the postulated two-- 
year period be the maximum. PenolQgists and social science researchers 
agree thatmost recidivist activityand parolevi'olations which result 
in reincarceration take place during the in i t ia l  two-year post L 
incarceration period. Two years from release should, therefore, be 
a sufficient waiting period before applications from parolees and 
probationers wil l  be approved. An extended period would produce mar- ~ 
ginal benefits where the concern focuses on default due to imprisonment. 

I t  should be noted that SBA's concern over reincarceration may 
be exaggerated byan erroneous belief that the majority of ex-offenders 
recidivate. A recent study by Dr. Robert Martinson, Director for the. 
Center for Knowledge in criminal Justice Planning, rebuts this dog~. 
The study, which is s t i l l  incomplete, examined over lO0 recidivism 
surveys. ~It reveals that the average rate of recidivism for these 
surveys was below 30 percent. The apparent recidivism rate diminishes . .  .... i 
with each passing month in the early post-release period. For example, 
a South Carolina study presented data concernina the interval between release ~ , . . . . . .  ~ . 
and readmission of 1972 releasees, At the end of three years, 18.9 percent 
c~ the total prisoners released had recidivated. However, during the 
f i r s t  six-month release period,�9 almost one quarter of the ultimate 
recidivism had occurred. 

SBA field office staff may also reduce the reincarceration/default 
dangers by uti l izing prediction studies. These studies identify 
factors most frequently shared by recidivists. ConTnon findings are that 
older persons with fewer previous convictions are less likely to be 
arrested after release. Thus, in estimating default dangers, SBA staff 
may be able to make at ]east "educated" guesses based upon th~;e 
empirical studies. 

Affording employment and business opportunities to the ex-offender 
wi l l  also reduce reincarceration rates. Ex-offender studies demonstrate 
the highest success rates are for the employed individuals. (See, e.g., 
Rober~ Evans, Jr., "The Labor Marke= and Parole Success," Journal of 
Numan Resources, Spring, 1968, pp. 201-21-2; Daniel Glaser, The Effec- 
tiveness of a Prison and Parole System (Indianapolis, Bobbs-Merrill 1964).) 
Evaluation of ~he federally-suppo~ted f idel i ty  bonding program affirms 
this assertion and supports arguments in favor of government, financial 
backing of the ex-offender for employment purposes. The Department of 
Labor provides f idel i ty coverage to ex-offenders whofa-il to qualify 
for regular bonding. Under this program, the default rate (1966-74) . 
is under two percent, or claims have been paid on fewer than one in " " 
f i f t y  bonds. 

. Should a d i s t i n c t i o n  be made between fe lony  o f f e n s e s  
and misdemeanors, or.between "se r ious "  and ~ " " �9 "nonserl ous 
offenses? 
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�9 The Commission opposes these distinctions on. the groundsstated 
in response to Question I. These distinctions, i f  uti l ized in lending 
decisions, would result in determinations based upon rigid cr i ter ia,  thus 
ignoring the merits of individual cases. Additionally, such tests would 
overlook the relationship between a particular criminal's history and 
th~ business purpose for which the loan application is made. Criminal 
convictions should be ccnsidered only to the extent actually relevant 
to fitness to participate in activities Dosing particular dangers to 
society~ For example, a history of felo.nious assaultive behavior may 
be cr i t i ca l  in evaluating a loan request involving work which would 
bring the applicant in personal contact with customers in situations 
where disputesmight be anticipated.. I t  would be of less significance 
where the business opportunity inquestion does not involve substantial 
personal contacts or where the likelihood of disagreements issmal l .  

4. Should the definition of a serious offense relate to the ;~ 
maximum penalties that could be assessed, or to the degree 
of s:,Pervision actually involved in probation or. parole? 

Again, the choice is between r igid and flexible cr i ter ia.  Although 
the Commission would not base loan determinations upon "seriousness" of 
the offense, given the above choices, we would focus on actual supervision 
levels as affording a more flexible response. Also, to a limited extent, 
this test may take advantage of a prior determination reached by a judge�9 
or administrative body in a parole or probation hearing. These judgments 
ideally and frequently are based upon an extensive examination into the 
individual's background and the prospects for successful community 
adjustment. A loan administrator would most l ikely consider the same 
factors in determining moral character. A maximum penalty factor also 
fai ls to account for the common practice of plea bargaining. These bargains, 
a gui l ty plea in exchange for a lesser charge, may result in objectively 
identical behavior being prosecuted as dissimilar offenses, subjecting t h e  
individuals involved to different potential maximum penalties. These di f fer-  
ences are total ly unrelated to the "moral character" of the individual, again.:. 
underscoring the merit of a case-by-case approach. 

5. Would i t  be wise to include a " f i r s t  offender" provision? 

A " f i r s t  offender" provision would be of l i t t l e  value .... Due to. the 
mature of our criminal justice system, there is no ~uarantee that.:a~1 . 
" f i r s t  offenders" would have uniform criminal backgrounds�9 Some may be.  
pure f i r s t  offenders, never having had prior contact with the criminal . ~ . . . . i : :  " 

justice system. Others may have extensive juvenile records. Some-may have 
commicted previous offenses, but been released without prosecution in the 
exercise of prosecutorial discretion. And s t i l l  others may have committed 
many criminal offenses but escaped arrest for all but one, zhereby producing 
a deceptive criminal re~.ord. Of course, the compietely successful criminal, 
the one wh~ has avoided all detection, already qualifies for $BA loans. 
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ft. Should parolees or probationers-be required to submit 
recommendations from their parole or probation off icers 
as well as ether references? 

Although the C~mmission has no objection to references ~rom supervisory- 
personnel, i t  does recommend that these reports be weighed on the bas i s .o f  
the wr i ters '  personal knowledge and not his/her position. Anoften�9 
problem in our criminal just ice system is the burdensome caseload of parole 
and probation off icers. Ben S. Meeker, Chief Probation and Parole Officer 
for the:Northern DistriCt of I l l i no i s ,  recently test i f ied be�9 aHouse (~T'~I :~ 
Subcommittee that: 

The investigation demands have become so heavy 
that the supervision and surveillance duties of c~r 
officers are necessarily curtailed. Officer after 
off icer is reporting that. he can no longer do much 
more than handle majoremergencies which arise on 
his caseload, as be is  forced to devote most of his 
time to investigation. (Hearing before Subcoa~ittee. 
No. 3 of Committee of the Judiciary of the House of- 
Representatives, 92nd Cong., 2nd S, Serial No. 15, at 
107. ) " 

Thus, heavy caseloads and multipte responsibi l i t ies result in a low 
incidence of contact, often limited to once a week by phone . Even t h i s  
contact is superficial, frequently confined to veri f icat ion of address 
and employment. 

This infrequent association does not lend i t se l f  to providing 
the supervisor wich a sound foundation upon which to make pertinent 
evaluative judgments, i.e.,does ~he parolee or probationer have business 
acumen, management experience or other busines~ sk i l l s .  Thus, in most 
cases, these individuals should narrow their references to opinions on 
the readjustment of the ex-offender to date. As part of the post- 
loan monitoring function, the SBA off icer may wishto maintain contact 
with the parole or probation of f icer.  

7. Would i t  be advisable to have all e l i g i b i l i t y  
determinations concerning probationers and parolee~ 
handled by one central authority to �9 =niformity 
of action, or should such determinations be delegated 
to f ield offices in the various states? 

The Commission recommends that loan applications submittedby 
parolees and probatioT~ers be determined and administeredi~ccordlng to 
routine procedures. Because we favor determinations on an individual 
basis, with prior record . factor but not determinative of the issue of 
moral character, decisions may be le f t  to the discretion of f ie ld off icers. 
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Since there will be an ini t ia l  timidity towards extending loans to the 
ex-offender, these regional representatives may wish to assuage their 
anxieties by careful monitoring of loan usage and repayment. Uniformity 
in this contextis not a necessity, as the needs of.the ex-offender 
may vary according to the availabil i ty of resources in each community. 

The responses to each of-the above questions advocate a case- 
by'case approach to loan detem,inations. This method should not create 

. . . . . .  additional burdens upon SBA personnel. Althouah there are thousands 
o-.parOlees and probationers, theyare disproportionately-under 25 
years of age, lackin1 a high school education, and deficient in employment 
skills and experiences. As a result,  an ex-offender's init ial  employment 
is usually limited to entry-level jobs..  I t  is the "exceptional" parolee 
or probationer who will have the requisite education and experience to 
merit serious consideration for a loan in order ~o originate or continue 
a business enterprise. I t  is this same individual who, ~ccording to 
experience, is least l ikely to commit further crimes, and thereby least 
likely to default due to reincarceration. 

We hope these cc~mments will assist the Small-Business Administration 
in.formulating new policies to better discharge its responsibilities 
to al'x citizens. I f  further-information would be-useful, the Commission ~ 
~uld be pleased to attempt to provide i t .  

Sincerely, ~ ~ 

l~obert B. McKay . 
Chairman 
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moam.T~ ~ of F e d ~  Rogulm;on~ is sokl by r l~ Supe~n',~-,c~nt 04 ~ c ' v n ~ n t ~  ~ c~ new book~ om E ~ l  m ~he ~r t t  I~DER,~L REGISTE~ ~ o/ 

[ 3 4 | 0 - - 0 2 ]  I t  is f u r t h e r  found  t h a t  i t  is tmprac ,  publ~h-~d a not ice  L, 4he P~zaa~ ,  R~r,- 
Ucabie and  contrsxy to t h e  Dublic in- zs'rm~ {41 ~RR 54002) which  s l a t e d  t h a t  

TitJo 7~Agr icu l tu re  t e r e ~  to  give prellmina_,-y not ice ,  i t  wa.s co r~Ider lng  a eha.nse in  loan  
engage in public rule~, and post- policy which would permit loan elJgi- 

c:NAPTER [X~AGRICULTURAL MAR. pone the effective date until 30 days bfllty for paxolees ~d probationers 
KETING SERVICE (M.A, RKF-TING ~Jter  l )ubl lc~t lon in t h e  1~ '~zx~  REC,- who  had  satk~factorfly comple t ed  2 

z s ' r ~  (5 U.S.C. 553), because  of insu.ffi, yea r s  without fu., 'ther violation, and  
AGREEMENTS AND O~DERS; ,~ent t ime between the date when in- who could meet other condit lon~ Sub- 
FIIUITS, VEGETABLES, NUTS), DE* formation .became avstlable upon 0equent to such publication, 8BA re- 
PARTA~ENT OF AGRICULTURE which ~ rt:~'~tl~tlon [ j  ~x, ed snd the ceived letters of comment. ~ k n y  of 

effective date neces,sm~ to effectuate which were favorable to euch a 
[VsJenei~ Ortnze Res. 5tel  t he  ~ POUcy of t h e  ~ In t e r .  change ,  emd m a n y  of wbJch were un/a-  

eased ve r so r~  were  given an  oppor tunI -  vorable .  T h e  A~ency has  s tud ied  t he se  
~ART 90~=-VALENCIA O~L[tNGES ty to submit inlormation a4nd views on comments over a conslderable period 

GROWN IN ARIZONA AND DESIG- the regulat ion at an open meeting. I t  a n d  reached the conchtsion that  the 
NATED PART OF r ts n e c e ~ a x y  to  e f f ec tua t e  t h e  decia.,-ed ~re.sent policy, he re to fo re  no t  pub- 

D ~  of t h e  ~-~ to m a k e  t h e s e  r~g- Rshed  in  t h e  ]~m~t~ ,  R~azsl-zm bu t  
Uadt@tion of Nandling ul~tor,.r ~ro~ls!on~ effective as a~-c~- only in the internal standard OPe~t- 

�9 fled. a n d  h~ .nd le~  h a v e  been apprised ~ pt~cedua~s u a e d  by los41 off icers  
AGENCY:  Agricu/r .m-~l  M~rket~ng of s u c h  p r v v ~ o n ~  mad t h e  ~fecUVe and  o the r s ,  e h o u l d  no t  be changed .  
Service, USDA. t /me.  C ~ e f  a m o n ~  t he  rea~ona for  t~ ts  dec./- 

~ o n  L~ t h e  ~ e n ~ ' a  bel ief  t h a t  ~BA 
ACTION: ~ rule. | ~08.~ u162 'OtmtCe Reg~Mk)a &gG. ~Ino~d not be involved in rehabtlJte.. 
SUIM~MA.RY: This regulation eat&b- Order. (a} The qu.~nUUes of Valencia tion pro~f, es, that a finding of good 
l ~ h e s  t he  q t t ~ t l t y  of f resh  Ca, U.fo:'Ri~. �9 o r R n g ~  gTOwn in Arlzonn a~nd C ~ I / a r -  C ~ r  i~ e ~ e n t i ~ l  in tony ez~Ut  =~ 
Ar izona  Va.lencl& oranges  t h a t  m a y  be nJa w h i c h  m a y  be hand l ed  dur ing  t h e  ~ o n .  and  t l ~ t  t he  r i ~  of sk)- 
a l~pped to  ms.rke~ dur ing  t he  per iod per iod J u l y  '/. 19"/8, t h r o u g h  J u l y  13. ~ n t ~ e  m a n a g e m e n t  in t h e  even t  of  
JuJy  "/-13. 1978. S u c h  ~ : t ion  is needed  19"/8; m ' ~ s t a ~ R s h e d  ~s foLl~w~ z e . i n ~ ' c ~ r a U o n  is too ~ t  for  t h e  
to provide for orderly m&rket~ of (I') D~ct 1:220.000 cL,'totts; ~e=cy'g 1"e~portslhi~ty to protect t h e  
f r e sh  Va lenc i a  .oranges. for t h i s  per iod " (2) D ~ t r l c t  2:330.000 c~,-'.cn.s;, and  ~ y e r ~  funci~ Accordingly,  t2ae 
due to the m~rkettng r~tu~tlon con- (3) DL~rict 3: UnILmJted p r e s e n t  policy r--~_RL~s in effect. 
f ron t ing  t h e  orange indus t ry .  (b) ~ used  /n th~s s~-~t.ion. "ban.  F O R  I ~ ' R T K E R  . I ~ ' P O R M A T I O N  
~ F P ' E C T I V ~  DATE:  J u l y  7. 1978. died".  =Dls t r l c t  1". " 'Distr ict  2". "'Dis- C O N T A C t .  

t~ l~ 3". ~nd " c ~ r ~ n "  m e a n  the ~zne 
F O R  F U R T K E R  ~ I ' P O R M A T I O N  Its de t i ned  m the m ~ r X e t l ~  order. EvelYn Cher ry ,  Specia l  I~x),lects Di. CONTACT:  

vision. Office of ~m~nc lng ,  SmaLl 
Charles R. Brader .  202-447-8393/  ( S e ~  t-tit. 4= BUtt. |1, u ~ '/U.S.C. Bus iness  Ad_mlnLstx~tlom 1441 L 

@d1--8"74) 
St.,-eet N W., W a s h i n ~ o m  D.C. 20416, 

1 8 ~ P ~ A R y  INTY)RM.ATION: Dated: July 5. 19"/8. t e / e ~ h o n e  202-653-~96. �9 ~/ndin~s ~.u,'~u~nt to Sue mazketinr 
�9 g r e e m e n k  ms amended ,  and  order  No. C~J~RLm R. B'RAmm, P u n r d a n t  to  t h e  a u t h o r i t y  con t a ined  
908, u emaended (7 CT~ Ps~ 908).reg. L'e/rUtlV D/re,  tot, /~r~s a n d  tn aec~on  4 ( d ) a n d  r e o ~ L i o n  p l a n  
t t l~t lng t h e  h~mdILng Of Valencia  or- Ve~e~ble ~v i ,~on ,  A~ric.~. No. 4 of 1965 (30 F R  9353) ~nd sec t ion  
Iu~ges grown tn A r t ~ n ~  and d e s i g ~ t t e d  t'~ra2 M a r ~ t l n g  Service. ~KbX6) of  t he  Bma.U Business  Act. 15 
~ a r t  of Callfon~ia. effect ive  u n d e r  the  U~.C. ~ 633(d) end  83~(b), ~ 120 of . 
A g r t c u l t u r ~  Marke t t r .~  Agreement ~ Doe_ T S - l ~  flied T-~.-';8; ll:~ m~ Ti t l e  13, Code of Federa l  Regular |oRs .  
Act of 1937. e.s mended (7 U~.C. 601- is azne=ded by Inser13mg a a'tlbpara. 
674), and  u;)on t h e  ba~ts of t he  recom- [G025--~1 ] i~r~tph ( I I )  in  w 120.2(d) to~ as  for .. 
Znendat|orts a nd  in~orm~tlon ~ubmi~  Tl#l@ ]:~,--~us|n@s= .G~d a n d  A ~ / ~ t e n c e  lows: 
ted by t he  Valencht  Orange  Adms . .. �9 . 

t r~t lve Com~Jttee, es t ab l i shed  under ~'tSd~rER I-.-SM~LL BUSINESS . | I~0~ ~ m  ~ ~ ~=r 
.thLs mazke;ing order. ~nd upon other �9 
1~u'ormatlort. It is found that the llmJ. ~ M I N I S T L & Y ] O N  �9 * �9 * = ". 
t J t lon  of hacncLRng of Valencia  oranges ,  

h e r e a f t e r  prov:ded,  will t end  to ef- [IRev. a. Amdt. l'~) ., (d) 1~umaclsl u ~ a t l u c e  ~f l l  not be 
. fec tua te  the declaxt-d policy of the act. IPART 120---~.~INESS LOAN/~OUCy ~au ted  by SB.tC 

The committee met ou July 3. 19'/8. ..... - - 

UonatO cor~Iderend ~her~pPlYfactorsand r-~rketaffectlngcondl.the ~ a  . Pr P r ~ b . r  '((II If. ~ =;:O Icer~ "~ 

~3eed for relrul~tlon ~d re<)o'~z~ended AG~C'Y: ~ Burln~ A~:~;]=3Jy~(~tx~t-. or d~-rec~r k.-f .the a4)pll~t ~ c~:~r- 
a que.ntlty of Valen~a o~es cteemed Uo~- . . . .  re~uy t~c~e~?~:.~d, on ~ie or pro- 
a~Iv~sable to be ha nd l e d  du r ing  t he  A(.-1-10'N:1~m~.ll~]e. . "." l ~ u o n  foUowing convlc~lon of a seth,.. 
~)ectfled week" T h e  c o m m i t t e e  r epor t s  o u s  crffen~,  or  when  lYrob~tJon o r :  
the dernaud for  V~lenci~ orm'~es  con- ~'UM~kLA~y: On  D e c e m b e r  I0, I~e78, l ~ r ~ l e  i~ ILfted ~ l e l y  because It is  an 
t~ues to be ses~nal.ly slow. the ~ ~Bu~J.ne~ ' ~ o n  / ~ p ~ J ~ n e n t  to r a loa~ 

�9 . . . . 
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AMERICAN BAR ASSOCIATION 

ADEQUATE T~%NSITIONAL FINANCIAL ASSISTANCE 
FOR RELEASED PRISONERS 

The #znerican Bar Association urges Congress and a l l  states to 
f a c i l i t a t e  the reintegration into the free community of prisoners being 
released after  substantial periods of confinement by amending existing 
law and practice regarding "gate money,"the dominant form of transit ional 
financial assistance, to provide: 

a~ Adequate means, in cash paid per iodical ly ,  or in services, 
�9 �9 secure necessary fQod, lodging, and clothing for a 

minimum of one month following release, and 

b. Access to loan funds so that releasees can secure tools, 
uniforms, and other materials necessary for their  gainful 
employmert. 

(r Approved by the American Bar Association's House of Delegates, August ]0, !976 

~ Z > ~ - ~ ' ~ , ~ e ~ - - ~  "'~ " ~ ' ~  ~ " ~ ' ~ ~  ~ . ~ c ~ , . ~ L ~ ~ ' , . , ~  ~' . . . .  ~ . - ~  ~ - - ~ - ~ . ~ . . ~ ~ . ~ , ~  ~,  . . . . . . . . . . . . . . . . . .  ~ 
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County and Local Ja i l  Into-: tes 

Attached are two tables concerning ja i l  ~nmates. The f i r s t  table 
compares this population with i ts counterpart sZate prison populace.. 
For the most part, these two groups are indistinguishable. Both are 
predominantly male, young, poor and underecucazed. The .chief difference 
stem: from the primary distinction between ja i ls  and state prisons. The 
lat ter  holds only those individua�9 �9 already sentenced and Serving a prison 
term. typically ~n excess of one year. The LEAA 1974 survey of state inmates 
revealed that only two percent of this group �9 ~eceived a sentence under one 
year. SevenZy-r percent had maximum sentence lengths of five years and 
up. Fbst ja i ls  contain inmates sentenced to less th~n one year. ihey a~.so 
hold individuals who, unable to meet or qualify for bail, are awaiting some 
step in the adjudicatory process. According to the 1972 survey of ja i l  
inmates, only 43 percent of those incarcerated in ja i l s  were actually 
serving a sentence; 35 percent were awaiting tr ia l  and the remainder 
were in some o~her stage of adjudication. ConseQuently, when compared 
to the state prisons, ja i l  populations are transitory. 

The second table sunTnarizes the 16 responses�9 received to date from a 
quest ionna i re  sent out to f i f t y - f i v e  county and local j a i l s  nat ionwide. 
As f o r  these 16 f a c i l i t i e s ,  the fo l low ing  g e n e r a l i t i e s  may be made: 

I .  The ma jo r i t y  of j a i l  inmates are e i t h e r  awai t ing some 
�9 stage of  ad jud ica t ion  or serv ing a sentence.of under one 
yea~. 

. 

2. The average length o f  incarcera t ion  f o r  sentenced inmates 
is  usual ly  under s i x  months. 

3. MOst j a i l s  do not provide gate money. Where i t  is furn ished,  
i t  is  meager, amounting to  on ly  a few do l l a r s .  

4. Most j a i l  inmates a t  release have an estimated net worth 
Of under a few hundred do l l a r s .  

5. Most j a i l s  do not ~rovide paying jobs fc.r t h e i r  inmates 
w h i l e  incarcerated.  

O 

. 

. 

8. 

Transpor tat ion and/or c lo th ing  at  re!e=_se is seldom provided. 
When t ranspor ta t ion  is ava i l a~ ie ,  i t  i s  usual ly  to the do;,,n- 
town area or nearest bus depoz. 

Cash accounts are maintained ip about one-hal f  of the j a i l s  
repor t ing .  Monies deposited zherein c~me from pocket cash 
when f i r s t  incarcerated and g , , , ~  f rc~ f r iends and fami ly .  

Those who part ic ip-zted in a work release Dro@ram tend to 
have larger  account balances or, release than others.  

. The most co~cn offenses for  which j a i i  i r , .~tes a:-e incarce,-~ted 
are burg lary ,  robe.cry, dr:;gs, '..e-~-]ns - . . io ]at ioq,  intoxic~' . io;~,  
t r a f f i c � 9  offenses, ~:ssault, re :e i - ' i  ,g s to len proper ty ,  d iso rder l y  
and p resz i t u t i on .  

L ~ t ~  ~ ' ~ I T  ~ , ~ E ~ L L - ~ ? ~ ,  W ~ . . . . . . .  , ~ - - ~ . � 9  

. . . .  - . . . . . .  . � 9  . . . . .  . . . . . . . .  ' . . , .  �9 L . ~ : ~ .  � 9  . .  ~ - � 9  
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A few ja i ls  also provided post-release emplo}~ent statistics. The 
unemployment rates at the time of release are as follows: 

75% Ada County Ja i l ,  Base, Idaho 
25% Sedgwick County Ja i l ,  Wichita, Kansas 
50% Milwaukee County Ja i l  
20% Middlesex County Ja i l ,  B i l le r ica ,  Massachusetts 

T~ese figures closely parallel the unemployment experience suffered by 
releases from state inst i tut ions.  

From the aforementioned findings, i t  is apparent that many ja i l  
releasees are in the same acute financial strai t  as other releasees. Whether 
or not to include them in an income maintenance program depends upon a 
multiple of factors, with length of incarceration playing a paramount role. 
Especially for those serving at least a few months, there is l i t t l e  reason 
to discriminate against them solely on the type of institution in which 
they are confined. 

O .. 

# 

�9 ~ ~ - -  . . . . . . .  " ~  ~ " ~ ""  " ' : . . . . .  " . " . . . . . . . . . . . .  ~ ; ~ . ~ - ~ ! ~ ' , ~ . i ~ ' , ~  ~ . ' 4 .  �84 
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COMPARISON OF JAIL A~D STATE PRISON 
INMATE CHARACTERISTICS" 

? 

0 

Character is t ic  

Sex 
male 
fema I e 

Race �9 
white 
black 
other 

Educational Attainment 
elementary only (0-8) 
some secondary ( 9 - I I )  
completed secondary (12) 
college (more than ]2) 

Jail 

95% 
5 

56 
42 

2 

23 
43 
24 
I0 

Mari ta l  Status 
never marr ied 50 
separated, divorced 
or widowed 26 
married 24 

State Prison 

97% 
3 

51 
47 " 

2 

26 
35 
25 

9 

48 

28 
24 

Prearrest Annual Income 
less than $2000 44 24 
$I0 or more 6 14 

S t a t i s t i c s  for  th is  table derive from two LE,~A surveys; Surve-r of Inmates 
of  Local Ja i l s  1972, A~vance Report and Survey of Inmates of State Correctional 
F a c i l i t i e s  1974, Advance Reoor~ As such, the j a i l  s t a t i sz i cs  cover inmates 
incarcerated in mid-l~72 while the s~ate prison infor,mation was col l  ected in 
January, 1974. 
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t dc i l l t , y  (l?opulation) 

S,n Uieuo City Jall 
(I0~6) . 

I)~.nver County Jail 
(~4~) 

!Ltdu Coul]ty (Flor id,*) 
I','e I , ' i j )  DctelLtlon 
Cc,lt~," ((l,lb) 

II,* l,L.~,: ( l i J w , A i i )  

(,o,'r~c t iu~ld I Fac i l i t y  
(IJ~) 

Ldk~ CUu,lty Jail 
(Cro~m Point,  Indiana) 
(l*JO) 

t ILJ r |o l~  C u u n t y  Jail 
(l l ld la n,H}O I is) 
(~00) 

A,!J County Ja i l  

I lCuise, Idaho) 
65) 

f inn County Ja i l  
(C~,lJr R~pids, Iowa) 
(.Ill 

Suduwick, County Jall 
(~Ichlta) 
()(~) 

O. 

Sentenced 
]nmdtes 

�9 ,O., ...... �9 

Average Lenttth 
Incarcerotton 
for  Sentenced 
I nnka to s 

COUNIV ANO LOCAL JAILS, HAY. 1976 

Cate Honey  Clothln< 

321 18 days no I yes 2 

1604 154 d~ys no ! Yes 2 

354 

20 

77 

28 

served 5 .~Jnths IzO 
or olure $5; l e s s  
tl|,*ll 5 IIlOolLhs $3 fi 

f lu  n o  

90 days no I no 

15 days 

O 

4 days 

Transportation 

yes 

�9 , �9 �9 

18 

1004 

yes 

Jail ~Rploymcnt 
Percent Wage 

14 $.50!day 

65 4.13/hour 

no  nora= 

y.~.. 

-..,i 

Savings or Cash fret llorth at 
Accounts (avera9 e ) Release 

yes ($20) $5003 

yes ($10llwork 
releasees 
$2~ others) 

no less than $50 

no none yes  l e s s  than $I0~ 

no no 

l no Yes 8 

no none no less than $50 

no none yes le~s than $50 

7 
n o n e  nO 

30-90 days no no no . none 

yes less than $50 

9 
yes . 

no 20 no tess than $5C0 
! 

6 months no no 

C~ 

o, 

.. . . . .  . . .  
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Hlddlescx Cou.ty Jail 
(E,~t Cambridu~ , t'1~:~:~.) 

;'bCo.~b CuuhLy J~l l  
(i,',~..ll. CIL',~OnS, l".idl. ) 
(2"17) 

Clark Cuu.l.y Jai'l 
( I .~ Vuua~ ) 

Ih l lsL)th 'u{Juh Cou, l ty 
IlI~USU UI" Corr~cl .  lo l l  
((;ufrsto~m, t i . l l . )  
{23) 

IJ~r~ju~ Cuunl.y Jai l  
(IIJLkL'IIS~ICk, N.J.  ) 

tl.Y,C. Cor,'uc l. iunal 
l(~t i tuLiu~i fur Men 
(I IUI ,=dul L) 
(51Z juv~. i !e)  

Milwaukee County J a l l  
(Wi.~co.s in) 
(52~) 

Sentenced 

2804 

e O . O . . . . .  �9 O O O 

AvL'rJ.gu L L'nU th 
IHcarcc'ra tlOl| .f+" . 
fo,: 5cntcncud Nc., .orth at 
h~.utus Clothln L Transportation Release 

6-1 ? ,~nth~ .yes 2 yes  

Jall Employ.~nt Sdvlngs or Cash 
Gate Mo,~ Per._cen t Wave Accounts (aver_._aaeL) 

yes 45 $2/day~^ yes ($200-$300 less than $Sd l 
Ir~x. $4 $31day 'u work releasees; 

$20 others) 

no no no none no less than $300 

44 I0 ddys I~ 

�9 73 4 n~nths no 

2 
yes no none no 

no . yes none no 

less than $I0 

X 4 6 .~nths no no .no 30 $.501day no l e s s  than $20 

1703 5.5 months misdemeants $1; 
felons $5. 

yes  yes  $.15-$.25 yes 
per hour 

less than $50 

226 60 days no I nol2 no none yes 

O, 

C~ 
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lhu~e f a c l l i t i u s  rupurt tl!.,t i~o ot l 'er county or City Ja l l  gives gate n~ney.. 

These faci l i t ies provide clothing at release ohly when an ir.~,~Jte Is In need. 

IH cash, the a,wJuHt w~uld be less tilan $50. 

The IJeHVeF. llala~a, Sedgwick, Middlesex and Bergen ja|Is hold ilmlatus servln9 sentences over one year. These Inmates are Included in the 
cuun[ ~huw. on Lhe table, and Hui~ibur 15, 10. 149, 104, and I respectlvr The total nuild~er of Inmates serving il sente~ice at the Bergen 
Cuunly Jail was uHclear [ro,nthe respolise received, lhose serving over one )'ear at Sedgwlck County Jal l  are awaiting transfer to a state 
or I~.d~ral l i lsLiLuLlull. 

Al l  jub~, are u . . u r k  release. 

Elur. Stat~. Ahll. II 951.04. 

~)UIHU ilII]I,JI.CS dO Cdl'll 11101112y [in a work release pro~jram. 

Clotlllil(J provid~O oltiy i[I an c.Lergency s l tu , , t ion.  

3Jvi~gs , ,ccounlsare i~uinl.dined for work r,'leaseus only.  

Al;pruxin~luly b0  ilm~'tes uarn $2001ddy working IHslde Lhu Jail. 

l lork r~ lcase p,,r [ ic ipanl.s have a higher net . o r l h ;  approaching $250. 

On ra're occassions c lo th ing  and/or t ranspor ta t ion  Is provlded. 

Another 62 are onwork release and average $2.50-$3.00 per hour. 

i 
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1800 M Street, N.W. Washington, D.C. 20036 202/331-2252 

.O- 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

DATE: 

Dis t r ibu t ion  L i s t  

Robert Horowitz 

Legal i ty of Excluding Certain Persons as Gate Money Recipients 

March 3, 1977 

In l i g h t  of Madansky's and ~-~r previous conclusions that  the inclusion 
of a l l �9 from confinement in a permanent income maintenance program 
wouT-d--be f inanc ia l l y  proh ib i t ive,  c r i t e r i a  must be devised that  w i l l  
d is t ingu ish among releasees for assistance purposes. I n  specifying these 
c r i t e r i a  and the i r  appl icat ion, draftsmen w i l l  have to take'~care to avoid 
such const i tu t ional  in f i rm i t ies  as denial�9 of the equal protect ion of the  
laws and denial of due process. Confident that the l a t t e r  evi l  can easi ly  
be avoided, th is men~randum addresses the equal protect ion issue. �9 

Before considering the prospects of a future program of  economic 
assistance, a look at current pract ices w i l l  be instruct ive~ Today, gate 
~ney  is generally not dispersed to three groups: 

-releasees excluded due to an o f f i c i a l ' s  d isc re t ion ,  

-releasees who par t ic ipate in a work-release program, and/or 
who have a specified amount in the i r  i ns t i t u t i ona l  savings 
account, 

- j a i l  releasees. 

I shall�9 discuss ind iv idua l ly  the l e g a l i t y  of excluding each of the above 
groups i n t h e  order that they appear. 

Our gate money survey revealed that approximately hal f  of the states 
and the federal  government grant correct ions o f f i c i a l s  d iscret ion in�9 
the stipends (Back en the Street, at I0) .  In general, both Statutes and regulations 
provide that th is d iscret ion is to be exercised with a view towards the releasees' 
needs. When dealing wi th  d iscret ionary author i ty  granted governmen~ o f f i c i a l s -  

~ ' ~ ~ ~ L ~  ~ / ~  - - ' ~ "  " ~ , I ~ - ~ - - ~ C ~ . ~ ' ,  ' ~  " - ~ ' ~ - - ~ " ~ . W " ~ "  " ' ~ "  : ~ - ' ~ "  ~ L ~ - . : ~ ' ~ . ,  , ~ , ~ . ~ Z . ~ - ~ - ~  . . . . . . . .  ~ . ~  . . . .  
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courts are re luc tan t  to impose the i r  own judgment. As long as the enabling 
l e g i s l a t i o n  is  unambiguous and does no t  fos te r  impermissible d i sc r im ina t i on ,  
the o f f i c i a l s '  actions w i l l  be sanctioned, unless they act in an a r b i t r a r y  
or capr ic ious manner. For example, i n o n e  cas~, ~ pr iscner sued the government 
based Upon the Federal Prison Indust r ies Act.  T..  :ase involved numerous 
content ions,  but  the cour t ' s  u l t imate holding ..... ~..,: ' t a t  the s t a t u t e i n  
question afforded the Attorney General and h;s :-:.-~:,:entatives substant ia l  
leeway in deciding who should be engaged in t h e  :" ,dustr ies,  and that  
absent a Showing o f  a rb i t ra r iness  or capr ic iousness, t he i r  act ions were 
lega.l. In this case, no equal protection claim was raised. Mercer v. 
United States Med. Center for Fed. P r i s ,  312 F. SUpp. I077 ( ~ l ~ o ) . l -  / - 

The second exclusion is based upon the assumption that work.release 
participants, through wages earned, have managed to accumulate �9 suff ic ient 
savings, thereby reducing their need for financial aid. (Or, in ju r is -  
dictions which supplement savings, a determination is made that the 
i~dividual in fact has saved a specified amount.) A state supreme court i 
.has recently examined the legality of this po l i cy  Thomale v. Schoen, 
244 N.W. 2d 51 (S.C. Minn. 1976), a copy of which ~s attached. I ~ i s  ~ 
case, a former prisoner attacked the provision whereby an inmate's 
account is supplemented to $I00 at release; The court adopted the 
tradi t ional ,  more lenient test for determining whether there was a violation 
of equal protection Under th is  test, a statutory classif icat ion wi l l  not 
be set aside i f  any set of.facts may reasonably be conceived to j us t i f y  it.2- / 

I /  A similar result was obtained in another case where:eQual protection was 
the issue. In Ham v. State of North Carolina, 471 F.2d 406 (4th Cir. 1 9 7 3 ) , .  
the. petit ioner c-o-mpTained of the different gain time all oted for farm labor and 
kitchen work. The Court held this was a matter of prison administration which �9 
Was to be distarbed by the courts only i f  effectuated in a clearly arbitrary 
or capricious manner.. 

2/ The Supreme Court has established a number of tests on which to judge equal 
protection arguments. The r iaht which is at stake wi l l  determine which test is ./ 
applicable. I f  i t  is a fundamental r ight  (voting; travel, proCreation), the 
courts wi l l  Subject the challenged statute to a test of " s t r i c t  .scrutiny". The 
state must show a "compelling" reason for the classi f icat ion; that the cllasSification 
purports to protect legitimate state interests; and that the statute is drawn 
narrowly enough to meet the test of necessity. Shaoiro v. Thomoson. 394 U.S. 618 
[1969). Where a fundamental right is not at stake, th~ ap--prOpriate test i s - l e s s  
burdensome on the state. In such situations, the state need.only demonstrate a 
"rational" connection between�9 peCul.iar legislat ive Classification �9 and the 
state interest i t  seeks to protect. �9 McG~an-.t.'v~ P~ryland, 366 U.S. 420 (1961). 
A third test does not look to t h e r i g h t  at st~ke but the nature of thec!ass~ 
In a few instances, the Court has held that�9 a c lass is  discriminated.:.aga.inst- . : 
on the basis of certain suspect c r i te r ia ,  the state mus~ show a compelling state :~.i.i:.-.~i.-.i~: .... 
interest. Only a few Classes fall under this category, i .e .  Sex, race, and i t  
would only apply to releasees in very obvious situations, Such as i f  only male 
releasees were entitled to gate money, See,.e.g. McLauahlin v. Florida, 379 
U.S, 184 (1964)(Discrimination on th,~ basis of race.) Although.iail inmates are.,. 
primarily misdemeanant offenders,.thE Supreme.COurt has-herd that classif icat ion.-.  �9 
based on criminal record is not a suspectclassif ication, See, e.g., Hunter v . .  - 
Ericksun, 393 U.S. 385, 392 (1969). 
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In the instant case, the Court discerned a justif iable state interest-- 
the conservation of funds so that.larger individual payments, cou.ld be made 
by withholding assistanceto those already possessing somemoney.at release. 

The third exclusion concerns jai l  releasees. To date,.there.is no 
recorded court case which challenged this exclusion~ Most,"jail" cases 
have centered upon conditions, namely censorship of communications; 

. inadequate heating, ventilation, bathing a n d t o i l e t f a c i l i t i e s ;  no medical 
care, etc. These cases typically are brought under the Civil Rights Act 
of 1871, 42 U.S.C. w and allege deprivation of constitutional rights. 
under color Ofstate law. When equal protection issues are raised, they 
typically involve-unequaltreatment of. inmates in the same.facility. See, 
e.g., Jackson v. Godwin, 400 F.2d 529 (5th Cir. 1968) in which;the cour--t" 
held i t  a deprivation of equal protection when Black inmates could, not 
receive "Black". l i terature whil e white:inmates received"white" publications. 

- One case. does,-however,. Offer .insight intc_.hoW ~he Supreme Court 
might react to a gate money challenge based upon equal, protection arguments. 
In McGinnis v. Royster, 410 U.S. 263.(1973), the Court examined the New York 
statute. [New-York Correction. Law w which denied stateprisoners"good 
time" credit for their presentence incarceration in county ja i l s .  The 
appellee inmates claimed that this deprived them o~-equal protection of. the 

�9 laws because such. cradit was extended to�9 prisoners who were released 
on bail prior to sentencing . . . . .  . " 

In assessing the statute's constitutio'~ality;-the Court, as in the 
Thomale case, recognized the state's r ight to make certain classifications 
i f  there is some rational basis to sustain them. The Court upheld the 
statutory scheme by cit ing the state's pesition that the differences 
between j a i l  and prison fac i l i t i es  made this classif ication necessary. 
The j a i l  is Viewed merely as a detention cen~er while prisons both deta in  
and offer rehabil i tation programs. Since good time credit under the New 
York scheme is dependent upon conduct and performance of duties assigned, 
j a i l  inmates cannot receive credit because no evaluation is made of the 
individual inmate .by a state o f f i c ia l .  

At stake in McGinnis was the individual 's l iberty, .as goo.dtime credit 
could reduce the minimum sentence. The Court, however, did not view this 
l iber ty  as a fundamental, r ight, and therefore the stringent test which 
would have placed the disputed statute under the Court's s t r i c t  scrutiny 
was not applied. Instead, the more lenient test, i .e .  is  there;a rational 

basis for the �9 was used. In an income maiD~enahce challenge 
" ' m J/ Thus . . on~ may anticipate tha t the s a e standard..would..apply, m . . , the gravamen 

3__/ Axilbund comment: Onecould stand McGinnis on i ts head and perhaps 
reach a differept conclusion regarding a detainee's claim for financial 
assistance.. I f  i t  can be acce~ted that the state owes something.t o every 
person removed from the free. community to fac i l i ta te  his retu,-n;-the.. 

. . . .  rehabi l i tat ive [ s i c ]  programs-of stateinstitutionS~may~be seenas ....... :; ' 
satisfying that obligation, and gate money is a supplemental benefit. The 
denial of programs an__d_d money to released detainees put them at a substantial, 
perhaps challengable, disadvantage. 
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of any.chal lenge  .is whether the~ denial 
- - ~ ~ ' - upo , ,  rat~pna! b,slis. . 
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of assistance to a class is based, 

. . . . . . .  - . - . , 

The test under McGinnis-,"whether the challenged distinction rationally 
�9 furthers Some ligitimate, articulated state purpose", would apply to most 
equal protection sUitS involvingpr;soners. For example, in Amado v . -  
Superintendent,. Massachusetts Correctional Instituti.on at Walpole, 314 .... 
N.E. 2d 432 (Mass.~Sup. Jud~ CLI974~) ;a  statute that denied good. time. 
credit to offenders convicted of sex crime= was challenged. The state 
argued that this classification was baseC upon the .legislatures interest. 
i~ controlling the releasedate of the offenders;-andwas merel~a--permissible 
sanction. The petitioner argued that~the classification was impermissible as 
good conduct credit was meant to induce good behavior by inmates., regardless 
of the nature of the offense. It, siding with the state, the Court stated 
that a statute may serve more t);an one legislative purpo~, and that a 

~Z 

. . . . .  . .s tatutory.c lassi f~Cat ioh w i l l  be upheld i f  i t  i s - r a t i o n a l l y  re lated to a n y  : 
. suchpurpose,  Or. i f s o m e  l e g i t i ~ t e s t ~ e  i n t e r e s t  is. advanced.~ Dand~id~e. , 

" v. Wil l iams, 3 9 7 U . S : 4 7 1 ,  386 ( 1 9 7 0 ) : ~ /  " " iili :ii-: - 
. ~ . �9 . . . . . - 

. " Based upon-the above cases, two pointsmus"be-Considered in .d ist in ,  : L '  . . : !  ' .  

guishing among releasees for the purpose of income assistance. ~ F i r s t , i n  
excluding a class of releasees from this aid (e .g . . j a i l  releasees),.the 

.s ta te  must show a rat ional  basis for  th is  c l a s s i f i c a t i o n  which serves a 
state.purpose. Second, even withina class of.releasees entitled to aid, 
an off ic ial  may make distincti0ns as long as he does not act in an-arbitrary ' 
or  capricious manner. A t th is  t ime,there are five potential criteria which �9 
may ultimately be used to determine income assistance e l ig ib i l i ty :  

I .  need, 
2. length of incarcera t ion ,  
3. nature of correct ional  i n s t i t u t i o n ,  
4 .  par t i c ipa t ion  in work or r e h a b i l i t a t i o n  programs 

incarcerated,  
5. offen~e c l a s s i f i c a t i o n  ( fe lon v. misdemeanant). 

while 

Al l  of  the above are re la ted ,  since more prison inmates are fe lons,  
pa r t i c ipa te  in some program, serve longer sentences and have a more sub- 
s tant ia l  need (assuming more time away From community contributes to 
greater estrangement and.therefore greater  need) than j a i l  inmates. 

- k .  

Which equal protect ion test  is selected by the court is the most 
c r i t i c a l  decision in these cases, as courts very seldom st r ike  down a 

~tatute  based upon the rat ional  purpose tes t .  
. . . . . . . . . . . . . . . . . . . .  . .  . 

. i  

- i  
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-.--}~'--.:.~. ~. ...... . . . . . . . . .  Need,.as./a.ra.tional D-asis-for dis.ting~isb~ngamong.gatemoney:~ecip~ent~ /... : - ~ . .  .... . 
�9 / "  . . . . . . . .  : . . . . .  has aIreadybe~r~ up~.e/d i n t h e  Thomale case.~ / S1nKe we .may~.correJate leng~n/i~ ...~.-. ~ - i- :.- 

. . . . . . .  o f incarcerat ion wi th -nL~d, - i ;e~ -~Tdnger  one is  remoced fro~,-the co,~muniLy, . . . .  ~ . 
the greater are his needs on.return, time should be a just i f iab le  basis. 
Distinctions~based cn"type of inst i tut ion fro~ which one is.released-should . . . .  . . . . . . . . . .  ~ - 

. . . .  also-be~upheId along-the lines stated..in~McGinnis. Prisons both detain and. ... . . . :  .... 
.... " . . . . . . .  rehabi l i tate, -whi le  ja i ls  olzly.detainL-As part of the orison's .rehabilitations.. . . . . . . . . . . .  . . .:~ '. . . - -  

~. . . . .  . i i ~ - ~  .function, economic aid.may be given to inmates released'from these i n s t i t u t i o n s .  
. . .  . . . . . .  ~ . .... - ~ .  .... /- : . . . . .~.. .~. .~ .~ . - .~ : - :~ ; .L -~ . . .~  ..... _ . . . ~ . ~ _ ; . ~ .  . . . .  . / .~;  - . . ~ . . . . . .  /.-~- . . . .  L_.~,..~. ~ . . - . -  . .~ i_. .~. . - i - - . -  / 

�9 = "  ~ " . . . .  Ac~ual participation in~n ipstitu~ional &rOgrBm'may:-be.ju.~tified on~ ~ - " - . -  . "  :: 
reward basis. Post-release aid may be viewed as a payment for or incentive to 
participate in these programs. Incentive has been upheld as a rational 
cr i ter ia  in one feder~ court. A N~w York statute afforded greater go~d ~ 

,i .~- time credit to felon %.~an misdemenan~ inmates. I.n upholding t h i s s t a t u t e ,  . . . . . . . . .  ~ . . 
~ /  the. Court c iz~ 'both  the~difference .in.programs ~a.t p~i.~ons and.jal]s,-  . . . . . . .  ~ .. . . � 9  
.~_-i... ~":.. ~. - .-.~ i :: -and i-:he.~eedfor g~eate~:incentive i.~- cases o~f- ~ei-on~i. Servi~g: ~onger. pr!.so.n- ' ~ . i. .i..~.---.._-:~. 
~ { sentences Jeffrey~,-Malcom, 353 F. Supp. 3gs (S.D.N,Y. 1973). - . .  ~ - _ . ~ :  . .  ~ " - . -  

. The felon,misdemeanant cri teria could be Supported on the basis of any 
. of the above grounds, need, l.ength of incarceration, participation i n  ~ 

programs and incentive. " " " ; 

. . . .  In s u ~ r y ,  we may U t i l i z e a  number of  crit.~r~a-ln.-order to. reduce the. . . . . . .  ~ �9 

releasee. population .to which we provide e~onomic aid. The oas~word for 
assurinQ the const-itutionality of the program is "rat i0nal"basis.  As 
long as'the ~tate has a rational basis for itc c~ssi f icat ions,  equal 

�9 . ..protection.challenges raised by.an excluded, releasee should be defeated . . . . . . . .  

5- - /  Subsequent to the drafting of this m~morandum, the Supreme Court 
decided Goldfarb v-. U.S. on March ?, 1977. In that case i t  held that the 
applicat~-6-n--6f--a~ep~-~ncy test,  under zhe Social Security Act, to.determine 
the e l i g i b i l i t y  of widower: r pensions, where no snowing of dep~ndency 
was required of widows,, w, " violation of the Equal Protection Clause. The 
app l ic ib i l i t y  of this hold~g to the question being examined here wi l l  be 
analyzed in a s~'pgl.ememtal memorandum. 

" i 
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1800 M Street, N.W. Washington, D.C. 20036 202/331-2252 

MEMORANDUM 

TO: Dis t r ibut ion L is t  / 
/ 0 /  

FROM: Robert Horowi tzjF>{/~-~ 

SUBJECT: Legal i ty of Excluding Certain Persons as Gate Money Recip ients- l l  

DATE: March 17, 1977 

I n  the March 3 memorandum covering the same subject, footnote 5 
referred to a. Supreme Court case, decided on the pr io r  day, which I 
suggested might have some bearing upon th is matter. I have since 
obtained a copy of Califano v. Go!dfarb, 45 Law Week 4237, March 2, 1977. 
Although this case does not a l te r  the outcome of the i n i t i a l  memorandum, 
i t  does provide a new focus for a const i tu t ional  inqui ry .  

The March 3 memorandum examined the equal protection issue from the 
viewpoint oF d i f fe ren t ia l  treatment towards prisoners (or ex-offenders). 
There is an additional perspective from which gate money c lass i f i ca t ions  
may be tested. Rather than laboring over the actual c l ass i f i ca t i on ,  
a look at the nature of the program in question, i . e .  f inancial  assistance 
to releasees, w i l l  assist  in predict ing the approach a court might take 
when judging i t s  lega l i t y .  Gate money is essent ia l ly  a social welfare 
program. The recipients receive funds from the public treasury from 
which they have neither a vested or accrued property in terest .  I t  
is the government payment of cash and/or goods and services, for which 
no services or payments are made in return. The Supreme Court has ,; 
considered numerous cases in which the cons t i t u t i ona l i t y  of a 
c lass i f i ca t ion  involving a social welfare program has .been questioned. 
In these s i tuat ions,  the Court has adopted a more lenient approach 
than in ar~as where vested r ights are at stake. 

The jud ic ia l  philosophy towards the assessment of social welfare 
programs was stated in Flemming v. Nest.Jr, 363 U.S. 603, 611 (1960). 
In th is  case, the pet i t ioner  challenged the statute which denied 
old age benefits to an al ien who, subsequent toach iev ing  a su f f i c ien t  
work h is tory ,  was deported. The Court stated that:  

Par t icu lar ly  when we deal with a wit i lholding of 
a noncontractual benefit  under a social welfare 
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program [Social Security], we must recognize that 
the Due Process ClauseS/ can be thought to impose a 
bar only i f  the statute manifests a patently 
arbitrary classification, utterly lacking in 
rational just i f icat ion. 

Expanoing upon this, the Court accepted the government's position that 
Congress has wide latitude to create classifications that allocate 
noncontractual--be-nefits under a social welfare program. Jud i c i a l  
deference is extended to Congress in ,social security classifications. 
Although s t i l l  subject to 5th Amendment restrictions, a classification 
wi l l  be set aside only where i t  is clearly arbitrary and without a 
rational basis. Since this decision, the Court has often reiterated 
this standard for social welfare programs. See, e.g., WeinberQerv. 
Salf i ,  422 U.S. 749, 776-77 (1975); RichardsoTv. Belcher, 404 U.ST 
, 7 ~ ] ,  84 (1971); Dandridge ~. Williams, 397 UTS.471, 485-86 (1970). 

The Califano case represents the most common si tuat ion where, inspite 
of the above stated deference given to leg is lators,  courts have found 
the c lass i f icat ion scheme in question to be patently arb i t rary and void 
of rational j u s t i f i c a t i o n .  This case involved a c lass i f icat ion based 
upon gender. Under the Federal Old Age Survivors and Disabili.ty Laws 
[424 U.S.C. w167 survivor benefits, based upon the earnings of the 
deceased husband, are automatically payable to the widow. Conversely, 
a widower, in order to receive benefits predicated upon his deceased 
wife's earnings, must demonstrate that his wife provided at least I/2 
of his support. The Court struck down this scheme, declaring tha t  
the gender based distinction violated the Due Process Clause of the .... 
5th Amendment. The classification resulted in female workers paying 
social security taxes and receiving less protection for spouses than 
similar efforts by men produced. The government could not articulate 
support of this distinction, except for grounds which were "archaic and 
overboard", relying upon generalizations such as "assumptions as to 
dependency" which are more consistent with the "role-typing s~ciety 
has long imposed." 

I /  Theor ig inal  memorandum concerned equal protection issues. "[W]hile 
The Fi f th  Amendment contains no equal protection clause, i t  does forbid 
discrimination that is 'so unjust i f iab le as to be v io lat ive of dueprocess'."  
Shneider v. Rusk, 377 U.S. 163, 168 (1964); Weinberaer v. Wiesenfeld 420 
U . S ~ 6  T1975-~3q-. The CourtJs approach to Fif th Amendmen~ equal protection 
claims has always been precisely the same as tO equal pro~ection claims 
under the Fourteenth Amendment. Thus, whether we speak in terms of due 
process or equal protection, the outcome should be the same. 
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This case was onein a series which declared classif ication schemes,�9 
even where a noncontractual r ight  was involved, unconstitutional because 

they were gender based. See, Weinberger v. Wisenfeld 420 U.S. 636 (1975); 
Frontiero v. Richardson 41Tu.s. 677 (1973). The Court has declared that 
such distinctions are premised, on overbroad generalizations that could. 
not be tolerated under the Constitution. 

In the case of gate money dist r ibut ion,  sex wi l l  not be a distinguish- 
ing t r a i t .  Most l ike ly ,  e l i g i b i l i t y  wi l l  hinge upon either length of 
incarceration or nature of ins t i tu t ion from which one is released; The 
rational grounds for these dist inctions have been reviewed in the March 3 
memorandum, and in l i g h t o f  the courts'expressed deference to legislat ive 
opinion in social we]fare programs, such classi f icat ionshould withstand 
constitutional challenges. 

The case of Wei~berger v. Salfi 422 U.S. 749 (i975) is of particular 
. in teres t  to our program, a s i t  concerns the withholding of social security 

benef i t s  based upon a time demarcation. In t h i s  case, a w i fe  and her ~ :  
child were denied benefits because, under law, they failed to meet the . :  
duration-of-relationship requirement. Under this test,  "widow" and "child . . . . . . .  : ' 
are excluded i f  the surviving wife and stepchild had their respective 
relationships to a deceased wage earner for less than nine-months pr ior to 
his death. The Court held the nine-month duration-of-relationship require- 
ments to be constitutional upon the following grounds: 

a) i t  is a statutory classif icat ion in the area of social welfare which 
is rat ional ly based and free from inv.idious discrimination; 

b) i t  is a noncontractual claim to funds from the public treasury that 
enjoys no consti tut ional ly protected status (except there may not 
be invidious discrimination among such claimants); 

c) the duration-of-relationship test meets the constitutional 
standard that Congress, i t  concern having been reasonably 
aroused by the possibi l i ty of abuse (the use of sham marriages~. 
to secure social security benefits--which.it  legitimately ~":~ '.. 
desired to avoid),could rat ional ly have concluded that a 
particular l imitation or qual i f icat ion would protect �9 against 
i ts  occurrence, that the expense and other d i f f i cu l t ies  of 
individual determinations jus t i f ied  the inherent imprecision of 
an objective, easiay administered standard; ...... 

d) neither the fact that the rule excludes some wives who married 
with no anticipation of shortly becoming widows nor the fact 
that the requirement does not f i l t e r  out every such claimant, i'f-. 
a wage earnerl ives longer than anticipated or has an i l lness 
that can be recognized as terminal more than ninemonths prior 
to death, necessarily renders the statutory, scheme unconstitutional. 
While i t  is possible to debate the wisdom of excluding legit in~te 
claimants in order to discourage:sham"relationships, and 
of relying on a rule that may not exclude some obviously 
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sham arrangements, Congress could rat ional ly chose to adopt 
such a course. 

I f  gate money entit lement is based upon a time requirement (e.g. 
must have been an inmate for at least  one year) ,  the courts Should 
uphold th is  standard on s imi lar  grounds. In th is  s i tua t ion ,  points 
a and b enumerated above are equally appl icable. At issue is a social 
welfare which does not involve an invidious discrimination. The raticnale 
behind points c and d also apply. Congress, in establishing a duration- 
of-imprisonment test, protects many concerns, including the possibi l i ty  
of abuse. There are numerous petty offenses, such as tampering and 
disorderly conduct, that wi l l  frequently result in ja i l  sentences of 
a few days. This relatively inconsequential sanction might encourage 
an individual to commit a petty offense in order to receive release 
benefits, i.'e. a short cut to unemployment insurance.: Although this 
may in fact exclude some ja i l  releasees not so motivated, Congress 
could rat ional ly choose to adopt such a course. Abuse, of course, is 
not the sole rationale upon which legislators may make this dist inct ion. 
The needs of ex-offenders incarcerated for long periods of time:are 
arguably greater than the needs of the short term inmate at release. The 
lesson to be learned from these social security cases is this--as long 
as thei r  is not an invidious discrimination (usually based upon gender), 
any viable rationale for a classif icat ion scheme in a social welfare 
program wi l l  be affirmed by the courts. 

D is t r ibu t ion  L is t :  

Rosen 
Grisby 
Lenihan 
Rossi 
Berk 
Axilbund 
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Estimated Release Stipend Amounts Based Upon 
Unemployment Compensation Figures 
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The accompanying chart estimates what total release gratuity figures for 
1974 would have been i f  the states had utilized gate money �9 programs that 
parralleled their unem-p|oyment compensation systems. 

The table identifies three release stipend totals. Each figure is 
based upon the weekly unemployment benefit amounts in its state using�9 
the minimum, maximum and average levels. In each instance, the.totals 
are predicated upon an assumption that every state inmate released to the 
street in 1974 would have received these benefits for a 13 week period. 
The 13 week duration was arbitrari ly selected. I f  another stipend period 
is chosen, the total expenditures may be ascertained by multiplying the weekly 
benefit level, by the number of weeks desired, by the number of releasees. 

I t  should be stressed that these figures represent maximum sums for 
each total. In computing these figures every releasee was counted as 
entitled to the full state gratuity. In reality however, not all releasees 
would receive this aid. Some, with significant savings, family support 
or employment, wil l have no need of public assistance. Others, prior to 
the expiration of the 13 week period, wil l  become gainfully employed and 
terminated from the stipend program without having exhausted their benefits. 
Finally, from a practical viewpoint, i t  is improbable thatany state 
legislature would grant weekly release stipends te the ex-offender at a 
rate approaching the state's L~xi~m weekly unemployment benefit level. 
The maximum totals therefore, are in the stratosphere, setting an unrealis- 
t ic ly  high ceiling. 

Just as the maximum totals are exaggerated, the minimum numbers 
understate the amount needed in release mPney-:for the population given.�9 
Any legislature init iating a releaseeincome inaintenaDce program aimed 
at curbing recidivism, would not contemplalte Setting .t-he weekly distribution 
amount at a �9 $I0 - $20. This quantity would not deter an ex-offender 
from reverti'tg to criminal activities out of financial desperation. There- 
fore, the average weekly unemployment benefit figure for each state 
would most closely approximate the weekly release stipend amount. 
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In order to put these release stipend totals In their proper perspective, ~ 
they ~ust be contrasted to other government expenses. The following chart 
comparesthe average stipend total for all 51 Jurisdictions with the total 
estimated outlays in 1975 for various income security programs. These 
programs were selected because like the expanded gate money practice ~" 
envisioned in this report, they are designed to protect a wage earner - 
who is no longer in the work force for reasons beyond their control 
due to unemployment, retirement, disability, or death. 

Average Release 
Stipend 

$78,134,935 

Income Security Programs 
l(Ig75 estimates in mill.ions of dollars) 

$14,697 

63,511 

Unemployment Insurance* 

01d Age, Survivors, & 
Disability Insurance 

4,713 SSI 

3,672 Food Stamps 

2,153 Housing Assistance 

Percent 

.531 

.123 

1.657 

2.127 

3.629 

* Includes extended and supplemental benefits 
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State 

Alabama 
Alaska 
Arizona 
Arkansas 
California 

Color~do 
Connecticut 
Delaware 
Dist�9 of Columbia' 
Florida 

Georgia 

aho 
llli,~ois 
Indiana 

lu~a 
KdI IS~S 

Kentucky 
Louisiana 
~b i ne 

Maryland 
Massachuse&~$ 
Michigan 
Hi ni~esota 
Mississippi 

Missouri 
Hcntana 
Nebraska 

0 O �9 �9 �9 0 /  �9 �9 
m �9 

[Itln~ted SLat9 Re)ease Stipend.An~uqts Based Upon Unemp]oymepL Compensa%1op Figures 

Minlmum 2 

$ 407,550 
59,800 

132.210 
249.015 

2,139,540 

395.850 
366,340 
54.600 

419.510 
585,000 

1,285.011 
8,320 

94.367 
636.870 
837,655 

88.140 
314,275 
331.656 
193,700 
130,169 

668,395 
244.920 
939,276 
228.150 
I19,8G0 

312.195 
44.148 

102,024 

(Minlmum 3 (Average S 
week]y week:y 
benefit benef l t  
UI pa)~nent~ UI payment) 

t15) 
(30) 

liil 
{68) 

i 

. , , - , ,  

Average 2 

$ 1,657,370 
192,400 
608,166 
979,459 

4,e49,624 

1.282.554 
1,392,092 

199,290 
2,786,745 
2,627,000 

2,903.173 . 
129.792 
360.815 

3.311,724 
1,531.712 

652,236 
817,115 

1,768.832" 
1.200,540 
436,449 

3,753,295 
893,958 

4,226.742 
874,575 
575,328 

1.373.658 
213,382 
552.630 

,I 

t62} | .  

(27) 

73) 

81 
69 
'.48) 

{65) 

(Maxim~,~ 3 
weekly 

Max|mum 2 beneftt 
UI payment) 

$ 2,445,300 ($90) ,. 
312.000 (120 ) 
749.190 (85~ 

1.660,100 (100) 
7.417,072 (104) 

1.8o5.o76 014) 
3.022.305 (165) 

341.250 (125) 
4.165.135 (1391 
4,797,000 (82) 

4.283.370 (907 
186.368 (112) 
549,549 ' " (99) 

5,731,83o 035) 
2.752.295 . (|15) " 

1.022.424 (116) 
1.269.671 (101) 
2,404.506' (87) 
1,743,300 (90) 

911,183 (119) / 
4,575.935 (89) 
1,861,392 (152) 
7.096,752 (136) 
1,432.275 (il 3 ) 

958,880 (80) 

1.769.105 I~1 
345,326 
68o.16o leo) 

(Inmate release 1 
population) 

(2,o9o) 
(20o) 

(678) 
(I .277) 
(5,486) 

II.218) 
(1.409) 

(21o) 
(2.3ofl 
t4.500) 

(3,661) 
(128) 
(427) 

,(~,2~6) 
(1.841 } 

(678) 
(%7) 

lz.,2G I 1,490 
(5,9) 

(3.955} 
(942) 

(4.014 
(9751 
(922) 

(I ,601) 
. (283) 

(654) 

10) 
25) 

(17) 

(13) 
18 
18 
101 

Total st~t~ 4 
UI payment~ 

$ 147,142 
28.709 

109.226 
90,741 

lt310,136 

69.549 
298.345 
47.68! 
56.444 

307.726 

221,524 
47,184 
25,792 

673,612 
244.825 

92,788 
58.074 

137,816 
106;540 
53,029 

180,905 
476.884 
835,930 
175,392 . 
57,543 

225,707 
24.234 
46,781 i2) 
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~I " 
( Mlnl~m3 (Average 3 (mxlmum3 �9 il ' I 
weekly weekly weekly 

(Inmate release| Htnimum2 benefit . Avera9e 2 benefit Haxtmu~ , benefit Total state 4 .... "" 
Stat._...~e JopuIat lon)  ~ . U] pa~menl[:) . ~ �9 ~ ~ ~ ~[  payments_ :~ - 

Nevada U~+ $67.800 ($161 " ,300.8+ {$711 $398.37+ ($94| ~A7.354 ' +~- -+`~ 
New ltampsh | re 43,316 ( 1 4 )  160,734 (61} 293,9+ (95) m,462 :~ 

I ~ ' I +13 ! i +  
Hew Jersey (3~670) 954,200 ' 3,625,960 4,580,160 651,407 
New Mexico (390) BI ,120 1 278,850 395,460 26,809 
NorthNew York s I rWl 16,522 ~ " ( h ,  AI i .695,720 ~pO I 6,189,378 I~31 8.054.670 . 1105}(95' , .254.189300.640 'i., ' 
North Oakum (165 32,175 (15) 130,845 {61i 229,515 (107) + 11'007 .?+~l \ ' :  

% ' %  

Oklahom ~2.100) 436.800 1,446,900 �9 2,538,900 1 (93) 65.177 +i+ " 

~+~"+""~ ~++++' ++"+'~ lOP+ +.+++.+,+ ,.+++.,, ,,++~ +,o.+o+. + Rhode Island {140J 56.420 123,760 (68) 218,400 (120) 68,393 
I 

,++++ +++.+++ ++:+ ,..++ .+.o++ ,~ +.,14 + '+'"~176 ("+++++ ++"~176 "+ ' " '~  }+:I "+'+'+'~ [+++l '++'+~ 
T+xas (8,332) +,624.740 (15) 5,849,064 6,823,090 175,391 I !+ 
Utah (;~34) 30.420 (IO) 209.898 (69) 334.620 (110) 40.573 l 

,4 
V+r,,+,,t 1111+ 2+,.+15 (15) ;07.u+ (on 153.+o4 (06) 2a.441 I i! 
""+~'~ ('"++) ~'~176 [~l " + " "  [~t! ' " ' " " +  <,o,~ , ~ . , o +  ++I Wash|nqton (! ,]18) 291.278. 1,216,514 1,747,668 / (102) 199,536 I 

Wlsconsl n 11.017| 30.483 1,057,680 ] .612.962 (122) 269.664 
(125~ (IO) {~ |  (95) ~ - wxo,r.~ng 16.250 ~o4.ooo 194,37s 6.4os I 

TOTAL 189.1801 $20;338.706 $78.134.935 $!20.263.325 $11,754,685 �9 : .-" 

+++ 

1_/ innate release population figures are for state prisoners who were sentenced es adult or youthful offenders to e maximum terra of at 1east one .~ 
year and one day and were released, conditionally or uncondSttonally, during calendar year 1974. These ftgures s l igh t ly  overstate the ~ " 

actual release figures as they are derived from the numbers of prisoner movew~nt transactions, with $~e tea~aLes involved in more th~n "~1" 
one transaction, -:,-i~ 

2_/ MIntmum, average and maximum stipend figures represent the total amount of payments which would be paid in each state I f  every st.ete !~ 
rele~see received, for 13 weeks, weekly payments equal to the minimum, ~verago and maximum weekly benefit ~mounts under the state's ~i~ 
unemplo~nt Insurance benefit scales based upon 1975 a m o u n t s . . ~ . + ' +  -+ 

3_/ Htnlmum, average and maximum weekly unemployment Insurance imyments ere based upon calendar year 1975. i I 
4_/ Total amount each state pa1:l out in regular unemployment compensation benefits for colander year 1975, These figures do not tnclude 
extended or suppl~ental payments, Figures are In thousands of dollars, ..~ 

�9 ili . . . . . . . . . . . . . .  �9 + , 
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MEMORANDUM MATHEMATICA POLICY RESEARCH, INC. 

TO: Howard Rosen and Lafayette Grisby DATE: April 27, 1978 

FROM: Charlie Mallar and Craig Thornton 

SUBJECT: Extension Of Unemployment Insurance to 
Released Prisoners 

0 

This memo summarizes current knowledge concerning the costs of 

extending Unemployment Insurance (UI) entitlements to persons released 

from state and federal prisons and outlines the" research that would be 

needed in order to obtain more precise estimates. 

It should be emphasized at the outset that the focus of this memo 
i 

is on the impact of some UI extensions on Department of Labor expenditures. 

These costs may be misleading for at least three reasons. First, the 

longest component of the total DOL expenditures would be a transfer of 

income from one segment of society (taxpayers) to another (persons 

being released from prison). Since society as a whole has the same 

amount of resources available to it, both before and after the transfers, 

these expenditures are not considered as social costs (although there ,would 

be some social costs to the extent ~hat resources were used up in making 

the transfers). Second, other departments will also be affected by the 

change in entitlements. Ex-offenders who were receiving UI benefits would 

be less likely to ~.articipate in such programs as AFDC, general assistance, 

food stamps, or Medicaid. Third, benefits will accrue to soeciety at 

large to the extent that the extension of UI entitlements brings about 

a reduction of recidivism among the released prisoners or an increase 

in ~heir loug-run employabilit'/. 
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The most precise information regarding DOL expenditures from 

a UI program for ex-prisoners concerns the increments to benefit 

entitlements. In the next section of this memo, estimates 

of the additional entitlements to UI benefits for three alternative 

types of extensions to released prisoners are presented. The three 

alternatives are: (1) a program using the time period immediately 

before incarceration as the UI base period, (2) making all released 

prisoners eligible for at least the minimum UI program • each state 

(minimum weekly benefit amount for the minimum duration), (3) counting 

work in prison (or some fraction of this work) toward UI entitlememts 

as if it were a job at the minimum wage. The three sections following 

the discussion of increments to entitlements show the inadequacy of 

entitlement mnounts in assessing even the impact of the programs on 

federal government expenditures. Additional research is needed in 

the following areas: (i) the expected level of participation in 

UI and degree to which released prisoners would exhaust their UI 

benefits (i.e., there are savings resulting from unused entitlements), 

(2) the costs of administerinq the various options, and (3) the 

benefits received by DOL and other federal agencies that at least 

partially offset the costs of ~ny new initiative. In the final 

section the main points of the memo are summarized and some conclu- 

sions presented. 

/ 

A. ENTITL~MENTS TO UNEMPLOYME~ INSURANCE UNDER VARIOUS OPTIONS 

This section considers increments to entitlements for UI 

benefits to released prisoners under various options available 

to DOL. mirst, we consider prcGrams using a time period prior 

0.  ." . ~i~i. ". L . 
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to incarceration as the basis for UI benefit calculations. Second, 

extending UI benefits to all released prisoners'at the minimum levels 

for each time (regardless of work effort) are discussed. Finally, 

options using work during prison as the basis for UI entitlements 

are presented. 

For each of the options considered calculations are made on a 

state by state basis and then aggregated to obtain nationwide estimates. 

Detail down to the state level is needed since both the number of released 

prisoners and the generosity of UI programs vary considerably from 

state to state. The number of prisoners released from state and 

federal prisonsduring 1975 ranged froma low of 180 in Alaska.to 

i1,807 in California. Table 1 also shows that the state minimum 

benefit entitlements vary from a low of $25 in Wisconsin to a high 

of $520 in New York. Thus, estimates based on the average UI 

experience for the nation as a whole would be considerably less 

reliable. For example, if most prisoners are released in states 

wi~h relatively generous UI systems, the national average UI 

experience would underestimate the increments to entitlements. L/ 

Only state and federal prisoners are included in the calculations 

below. People being held in local jails would not affect the costs of 

the options considered by ve~1 much if they were included. Persons in 

local jails serving long sentences are normally transferred to a.state 

or federal institution. Ex-prisonezs excluded from the calculations 

tend to be serving short sentences and also have more flexible arrange- 

ments for work release. Therefore, prisoners from local jaiis are less 

~/The data we use on released nrisoners islfor calendar year 1975 
(see Table 1 or 2). The number of prisoners released from state and 
federal institutions has been quite stable in recent years, so the 
resulting estimates should be auJ. te reliable for future years. 
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likely to have lost UI eligibility while incarcerated and will not 

affect the costs of the opCion of using the time period prior to 

incarceration as the base period. Similarly, work in local jails 

by prisoners is quite limited so excluding prisoners in local 

jails does not affect the cost estimates for the prison work options 

by much. Only the state UI minima option could be affected signifi- 

cantly. However, the amount for UI state minima is unknown (since 

at least some local prisoners are ligible for UI upon release) and 

che costs for this option are very modest in any case. 

i. Options Based on Work Histo~ i Prior to Incarceration 

Prisoners cannot r~=eive UI benefits since they are out of 

the labor force and unavailable for work. By the time prisoners 

from state and federal institutions are released, they are almost 

never eligible for UI even if they had a substantial work history 

prior to incarceration. The base year earnings of state and federal 

prisoners will have b,~en depleted to little ~ nothing unless they 

have been able to obtain a work release position toward ~the end of 

their sentence. 

This option would exclude time spent in prison from UI calcula- 

tions and the base period would be computed from the time of incarcera- 

tion. Therefore, the added entitlements for this option equal the amo~qt 

lost by prisoners due to imprisonment. The entitlements to benefits 

under this option are based on the actual work histories of ex-prisoners 

prior to their incarcerations. It could be argued effectively that a 

change in the UI laws of at least this =~agnitude is justifiable on 

equity grounds. Released prisoners whose employers from jobs prior 

to incarceration made contributions to UI are being denied bc~.efits 

because the'/ were removed forceabl?" from the labor force. 
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The best data available to estimate tY, e additional entitlement 

to benefits for this option are from the work done by the Georgia 

and Texas officials as part of the TARP�9 project. The Georgia and 

Texas groups collected UI data on samples of persons sentenced to 

state prisons. The main problem with this dat~ is that social 

security numbers were missing for a large proportion of new prisoners, 

so the estimates of lost UI entitlements vary considerably depending 

on how the observations with missing data are treated. If the prisoners 

with missing social security numbers are ass~ned to have zero UI entitle- 

ments the estimates of lost entitlements are reduced by about 45 percent 

from estimates where missing observations are simply excluded (which 

presumes prisoner s with missing social security numbers have the same 

UI entitlements on average as those �9 who had valid n~nbers and could 

be matched to the UI wage files). We support using the higher n~bers 

for national projection both because at least some portion of prisoners 

for whom a social security number was not available would certainly 

have been entitled to some UI benefits and because Georgia and Texas are 

relatively less generous than other states in terms of UI benefits, 1--/ 

amount of UI benefits lost by prisoners would tend to be higher on 

a nationwide basis than in either Georgia or Texas. Using ~e 

higher estimates from Georgia and Texas, calculating UI benefits 

on the basis of pre-incarceration work histories would cost DOL 

in the range of $25-$30 million per year in terms of entitlements. 

1/The average weeks of potential UI duration, average weeks 
of actual UI duration, and average weekly benefit amounts are 

substantially below the national average for both Georgia and 
�9 Texas. See the Summary Tables of Unemployment Insurance Program 
Statistics, 1975-76, published by the U.S. Department of Labor. 

s o  the 
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2. Options Based on UI Minima for Each State 

As shown in Table i, the estimated additional entitlements based 

on minimai UI benefits in each state are approximately $31 million per 

year. This basic option would not cost much more than the amount of 

UI eligibility that is currently being lost by state and federal 

prisoners as a consequence of being imprisoned. As a percentage of 

current UI benefits, this would cost less than one quarter of one 

percent of the current budget (i.e., less than 0.0025 times current 

UI expenditures on benefits). However, for some Of the less generous 

state UI Systems the amount transfered to released prisoners would 

not be much more than the current "gate money" pa~_nnents and certainly 

less than What has been advocated by many practitioners on equity 

and practicality grounds. 

3. Options Based on Prison Work 

Entitlement amounts for two options of crediting prisoners for 

work done while incarcerated are shown in Table 2. The working model 

for these options is the modification to UI recently enacted for the 

state of California, where work in prison is counted as employment 

at the minimum wage and contributions to the UI trust fund are 

made from general tax revenues. For the option shown in the first 

columns of Table 2 all hours of work in prison would be credited. 

The estimates are based on an average of 30 hours per week spent on 

�9 i/ work assignments in' state and federal prisons as reported by prisoners.-- 

l--/The data on the number of hours that prisoners spend on work 
assignments was obtained from the Surveys of Inmates of State Correc- 
tional Facilities (U.S. Deparr-~.ent of Justice 

O 
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TABLE 1 

UNEMPLOYMENT INSURANCE ENTITLE~:~S 

BASED ON STATE MINIMUMS ~/ 

O 

State Prisons 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

D.C. 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michig.-.n 

Minnesota 

Mississippi 

Average 
Benefit 

Number b/ Average . Duration 
Released-- WBA ($)~/ (weeks) 

$15 ii 

23 14 

15 12 

15 i0 

30 12 

25 7 

18 26 

20 17 

14 17 

I0 i0 

27 9 

5 26 

17 i0 

15 26 

35 4 

20 i0 

27 i0 

12 15 

i0 12 

15 ii 

12 26 

15 9 

17 ii 

18 13 

I0 12 

2,326 

180 

876 

1,780 

11,807 

1,457 

1,411 

251 

1,536 

4,024 

4,505 

141 

510 

4,033 

1,717 

660 

1,205 

2,178 

1,627 

649 

4,224 

940 

3,623 

758 

1,121 

Total 
Entitlements ($) 

$ 383,790 

57,960 

157,680 

267,000 

4,250,520 

254,975 

642,005 

85,340 

365,568 

402,400 

1,094,715 

18,330 

86,700 

1,572,800 

240,380 

132,000 

325,350 

392,040 

195,240 

103,516 

1,262,976 

126,900 

677,501 

177,372 

134,520 
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TABLE 1 (continued) 

Average 
Benefit 

Number ~/ Averageo,. Duration Total 
State Prisons Released ~i WBA ($)~I (weeks) Entitlements ($) 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 

New York 

North Carolina 

North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia ~, 

Washingtcn 

West Virginia 

Wisconsin 

Wyoming 

1,747 

301 

681 

.~84 

208 

3,295 

575 

6,820 

6,303 

128 

5,679 

2,191 

1,048 

4,652 

277 

3,204 

251 

1,866 

7,779 

219 

122 

2,334 

1,418 

298 

1,187 

136 

15 

12 

'12 

16 

14 

20 

17 

20 

15 

15 

13 

16 

30 

16 

29 

i0 

19 

14 

15 

i0 

.18 

28 

17 

14 

25 

24 

8 

13 

17 

Ii 

26 

15 

18 

26 

13 

18 

20 

i0 

9 

3O 

12 

I0 

i0 

12 

9 

i0 

26 

12 

8 

26 

1 

Ii 

209.640 

46.956 

138924 

85 184 

75 712 

988 500 

175,950 

3,546,400 

1,229,085 

34,560 

1,476,540 

350,560 

282,960 

2,163,180 

94,734 

320,400 

47,690 

313,488 

1,050,165 

21.900 

57.096 

784.224 

192.848 

10~472 

29675 

35 904 

Total for State 
Releasees 106,742 

Totals fo~/Federal 
Releasees-- 13,760 

Overall Total 120,502 

$27,268,325 

3,515,131 

$30,783,456 
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Footnotes to Table 1 

h/For this option prisoners released in each state would be 
eligible to receive that state's minimum UI benefits (i.e., the minimum 
weekly benefit amount for the minimum number of weeks). The �9 UI 
minima for released prisoners in each state were computed from the January 
1975 updated version of Comparison of Stat e Unemployment Insurance Laws 
(U.S. Department of Labor) and from Significant Provisions of State Unemploy- 
ment �9 Insurance Laws, July 5, 1977 (U.S. Department of Labor). �9 estimates 
presented for this option are annual amounts and assume that the recipients 
would not be eligible for extended UI�9 benefits. 

~/Data on the number and distribution of prisoners released annually 
from state and federal institutions were taken from Prisoners in State and 
Federal Institutions on December 31, 1975 (U.S. Department of Justice). 

~/Major variations in state UI benefits based on the demographic 
characteristics of recipients we�9 accounted for in the computations." For 
example, in some states the weekly benefit amount is adjusted according to 
the number of dependents the recipient has. In these states the average 
WBA was based or, an estimate that one half of the releasees would have a 
dependent. 

~/For the purposes of this table federal prisoners were assumed to 
have demographic characteristics similar to state prisoners and to be 
released to the states in the same proportion as state prisoners. Therefore, 
the total UI entitlements for persons released from federal prisons can be 
computed by multiplying the totals for state prisoners by the ratio of federal 
to state releasees (approximately 0.1289)�9 Given current data limitations, 
this procedure yields as accurate an estimate as can be obtained. 
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TABLE 2 

UNEMPLOYMENT INSURANCE ENTITLEMENTS BASED ON PRISON WORK 

O 

i 

All }{ours Of Prison Work Counted a-/ One Half of Hours of Prison Work Counted b/ 

State Prisons 
Number c/ 

Released-- 

Average 
Benefit 

A v e r a g e  d . D u r a t i o n  
WBA ($)~/ (weeks) 

Total 
Entitlements ($) 

Average 
Benefit 

Averagea/ Duration Total 
WBA ($)~' (weeks) Entitlements ($) 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

ConI~u(:ticut 

Delaware 

D.C. 

Florida 

Georgia 

Ll~wa i i 

Idaho 

Illinois 

Iz,diana 'i�9 

Iowa 

Kansas 

Kentucky 

Louisiana 

2,326 

180 

876 

1,780 

11,807 

1,457 

1,41[ 

251 

1,536 

4,024 

4,505 

141 

510 

4,033 

1,717 

660 

1,205 

2,178 

1,627 

$40 26 

75 18 

41 26 

40 26 

38 26 

48 26 

42 26 

40 26 

45 34 

40 26 

42 25 

41 26 

40 26 

40 26 

44 23 

52 39 

41 26 

45 26 

46 28 

$2,419,040 

243,000 ~ 

933,816 �9 

1,851,200 !~ 
. ! 

11,665,316!. 

1,818,336 < 

1,540,812 

261,040 

2,350,080 

4,184,960 

4,730,250 

150,306 

530.400 

4,194.320 

1,737.604 

1,338480 

1,284 530 

2,548260 

2,095576 

$20 

40 

21 

20 

30 

25 

23 

2O 

23 

2 0  

27 

21 

20 

20  

35 

26 

27 

22 

23 

26 

17 

26 

26 

26 

26 

26 

~6 

34 

2~ 

19 

26 

26 

26 

15 

39 

26 

26 

28 

$1,209,520 

122,400 

478,296 

~ 925,600 

.-9,209,460 

i 947 1050 

843 "278 

130 520 

�9 1,201 152 

2,092.480 

2,311 065 

V6 986 

265,200 �9 

2,097,160 

901,425~ 

669,24U 

845,910 

1,245,816 

1,047,788 
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TABLE 2 (continued) 

O �9 �9 . . . . .  �9 

j '  

�9 �9 �9 

[. 

State Prisons 
N~nber , 

Re leased  s  

All Hours of Prison Work C0unted[/,~ 

Ave rage  i 
Benefit ~ 

Average d . Duration Tot&l ~ 
WBA ($)~/ (weeks) Entitl~ments 

One llalf of, Hours of Prison Work Counted b/ 

($) 

Average 
Benefit 

Average.. ' ~ Duration 
WBA ($)~/ (weeks) 

~I Total 
Ens ($) 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

M i s s o u r i  

Montana 

Nebraska 

Nevada 

New Hmmpshire 

New Jersey 

New Mexico 

N,:w York 

North Carolina 

North Dakota 

Ohio 

Ok i a homa 

Oregon 

Pennsylvania 

~ode Island 

South Carolir~a 

649 

4,224 

940 

3,623 

758 

1,121 

1,747 

301 

681 

484 

208 

3,295 

575 

6,820 

6,303 

128 

5,679 

2,191 

1,048 

4,652 

277 

3,204 

47 26 

45 26 

47 30 

48 26 

53 26 

40 26 

52 26 

40 26 

.49 26 

41 26 

72 26 

53 26 

40 30 

47 26 

40 26 

40 26 

43 26 

40 26 

52 26 

4b 30 

46 26 

40 26 

793078 

4,942 080 

1,325 400 

4,521 504 

1,044 524 

1,165840 

2,361 944 

313 040 

867 594 

515,944 

389,376 

4,540,510 

690,000 

8,334,040 

6,555,120 

133,120 

6,349,122 

2,278,640 

1,416,896 

6,698,880 

331,292 

3,332,160 

26 

23 

25 

24 

27 

20 

26 

20 

25 

21 

36 

27 

2O 

23 

2O 

2O 

23 

2O 

3O 

25 

29 

2O 

26 

26 

30 

26 

26 

26 

26 

26 

26 

26 

26 

26 

30 

26 

26 

26 

26 

26 

23 

30 

26 

26 

438.724 

2,525.952 

705.000 

2,260 752 

532 116 

582.920 

1,180,972 

156,520 

442,650 

264,264 

194,680 

2,313,090 

345,000 

4,078,360 

3,277,560 

66,560 

3,396,042 

1,139,320 

723,120 

3,489,000 

2O8,858 

I~666,080 

> 
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TABLE 2 (continued) 

�9 �9 �9 �9 

State Prisons 

All Hours of Prison Work Counted ~/ 

Average 

Benefit 
Nt~ber Average d . Duration Total 

Released~< WBA ($)~/ (weeks) Entitlements ($) 

One Half of Hours of Prison Work Counted ~/ 

Average 
Benefit 

A v e r a g e  d . D u r a t i o n  T o t a l  

WBA ($)~/ (weeks) Entitlements ($) 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

W~shington 

West Virginia 

Wisconsin% 

Wyoming 

251 47 26 

1,866 40 26 

7,779 41 26 

219 40 36 

122 40 26 

2,334 41 26 

1,418 41 30 

298 56 26 

1,187 40 34 

136 41 26 

306,722 

1,940,640 

8,292,414 

315 ,360 

126,800 

2,488.044 

1,744140 

433 888 

1,614 320 

144 976 

23 

20 

21 

20 

20 

28 

21 

28 

25 

24 

26 

26 

26 

36 

26 

25 

30 

26 

34 

26 

150,098 

970,320 

4,247,334 

157,680 

63,440 

1,633,800 

893,340 

216,944 

1,008,950 

84,864 

Totals for State 
Releasees 

Totals for 
Federal 

e/ 
R~leasees-- 

Overall Total 

106,742 $121,184,734 

13,760 15,621,798 

120,502 $136,806,532 

$66,035,164 

8.512.52.4 . 

$74,547,688 

~/Weekly benefit amounts (WBA), benefit durations, and total entitlements were calculated by crediting prisoners 
with one hour of employment at the minimum wage for each hour worked in prison. Using data from the Survey of Inmates 
of State Correctional Facilities 1974: Advance Re;~rt (U.S. Department of Justice), it was estimated that prisoners 
Would work approximately 30 hours per week on average. The UI entitlements are therefore based on a 30 hour work ~week 

~.t a wage of $2.65 per hour. The data �9 for UI computations in each state are listed in footnote a to Table i. 
The�9 presented for this option are annual amoun~and assume that the recipients would not be eligible for 
extended UI benefits. 
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TABLE 2 (continued) 

b/weekly benefit amounts (WBA), benefit durations, and total entitlements were calculated by crediting prisoners 

with one hour of emplo~nnent at the minimum wage for each two hours worked in prison. Using data from the Survey of 
Inmates of State Correctional Facilities 1974: Advance Report (U.S. Department of Justice), it was estimated that 

prisoners would work approximately 30 hours perweek on average. The UI entitlements are therefore based on a 15 hour 
work week at a wage of $2.65 per hour. The data sources for UI computations in each state are listed in footnote a to { 
Table i. Tile estimates presented for this option are annual amounts and assume that the recipients would not be eligibl4 
for extended UI benefits. 

! 

C/Data on the number and distribution of prisoners released annually from state and federal institutions we~'e ~. 
taken from Prisoners in State and Federal Institutions on Decen~er 31, 1975 (U.S. Department of Justice). 

d/Major variations in state UI benefits based on the demographic characteristics of recipients were accounted fol 
in the computations. For example, in some states the weekly benefit amount is adjusted according to the number of 
dependents the recipient has. In these states the average WBA was based on an estimate that one half of ti~e reieaseeS ' 
would havre a dependent. 

e/For the purposes of this table federal prisoners were assumed to have demographic characteristics similar ~-~ 

to state prisoqers and to be released to the States in the same proportion as state prisoners. Therefore, the total ~ 

UI entitlements for persons released from federal prisons can be computed by multiplying tile totals for state prisoners ~' 

by the ratio of federal to state releasees (approximately 0.1239). Given current data limitations this procedure yields 
as accurate an estimate as can be obtained. 
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Since the average of 30 hours per week was reported byprisoners, it 

is probably an over estimate. However, 30 hours is not an unreasonable 

amount for these computations, since prisoners would have incentives to 

obtain more work if the program were enacted, and there would probably 

be some pressure to include time spent in certified vocational training 

as in California. l/ 

The additional entitlements to UI benefits from counting all 

prison work at the minimum wage would total about $137 million (see 

Table 2). This would amount to just over one percent of the benefit~: 

being paid under UI. The second set of columns in Table 2 show cost 

estimates for entitlements based on a program where only half of the 

hours worked in prison would be counted. The eligibility criteria 

in the California program are based on this one for two type of crediting ' 

although it appears that all hours of work would be credited, once 

the eligibility criteria are met. ~"~ne additional entitlements to 

UI benefits with this program would amount to about $75 million per 

year (see Table 2). The potential costs of this program would be 

much less than one percent of the expenditures on UI benefits 

during the last fiscal year. 

B. EXPECTED LEVEL OF PARTICIPATION 

As mentioned previously, it is important to have an estimate 

of the degree to which eligible released prisoners would actually 

utilize their UI entitlements In order to determine the financial 

1/The entitlement amounts shown in Table 2 do not count hours 
spent by prisoners in training programs, even though the California 
law does allow credits for the time prisoners spend" "in a vocational 
training program approved by t~he Department of Corrections." Guidellnes 
for including hours in training programs have not been developed. In 
addition, there is no accurate estimate available on the number of hours 
that prisoners normally spend in training programs (data are available 
only on the number of prisoners enrolled in and completing such programs). 
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costs to DOL we need to know how much of the potential benefits would be 

used. It would be expected that some of the prisoners would have jobs 

lined up at release ~d so would not collect UI benefits. Others would 

becom~ emplcled before exhausting their benefits. Still others would 

for a variety of reasons become unavailable for work and, therefore, 

�9 i/ 
lose their eligibility.-- Thus, actual benefits paid to released 

prisoners will probably be substantially less than the entitlements 

presented in the first section. Also, the actual impact of the 

eligibility extension on administrative costs will be less than the 

estimates given in the next section. 

EstLmates of the actual participation levels can be obtained 

by several methods. One would be to extrapolate from the participa- 

tion levels observed in the financial aid components of TARP. These 

programs were structured to be operationally similar to the UI program. 

Thus, the degree to which eligible prisoners participated in these 

experimental programs would indicate the degree to which they would 

utilize UI eligibility. These estimates, based on the behavior of 

people released from state prisons in Georgia and Texas, could then 

be applied to the total population of prisoners in the United States 

who would become entitled on UI to es~Lmate the actual change in UI 

caseloads. 

Another method of estimating the level of participation would 

be to examine the behavior of regular UI recipients with similar 

socio-economic characteristics. The advantage of this method is 

that data on interstate differences in participation levels could 

!--/For example, a person could become ill or disabled, voluntarily 
drop out of the labor force, enter school or a training program or become 
reincarcerated. 
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be integrated more readily. Also, the information would be based on 

actual national UI experience rather than on the experience of two 

experimenta I state programs. Information On these participation 

rates can be collected from state and Federal UI records. It can 

also be obtained from special studies of the UI system and more 

generally from studies of labor force participation. 

A disadvantage with these general population studies arises 

since regular UI recipients (even those with socio-economic charac- 

teristics, similar tothose of the prisoners) will not have to contend 

with prison records. In general, released prisoners will have more 

difficult time finding employment, other things equal. Therefore, 

estimates of participation rates that are based on the experience of 

a general population of UI recipients may underestimate the degree 

~o which ex-prisoners would utilize their UI eligibility. 

In any event, both the special studies and the TARP results 

should allow for better estimation of participatio n rates. Such 

estimates, in turn, can be used to obtain more accurate estimates 

of expected program costs. 

Another aspect of the participation level question is whether 

or no~ the ex-prisoners who were entitled to UI benefits would also 

be eligible to participate in any extended benefit programs. For 

example, if the unemployment rates in an ex-prisoner's home state 

were well above the national average so that regular UI recipients 

in that state are eligible for federal extended benefits, would that 

ex-prisoner be entitled to the extended benefits? Thi~ is clearly 

a question that must be answered as part of the process of designing 

the proposed program, in a mL;e complete analysis of the program 

estimaces of the cost of such supplementary benefits could be made. 

4, ~i ~r ~ ................ - - ~ - ~ . ~ L ~ = ~  ~ ....... ~ ~ ~ - ~ , ~  ............. ~i~: = ~ _ v ~ ~ . ~  
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C. ADMINISTRATIVE COSTS 

Benefit payments based on the entitlements discussed in the first 

�9 section represent only part of~the cost of extending UI eligibility to 

ex-offenders. Expenditures will also have to be increased for adminis- 

tration. �9 There will be eligibility determinations, benefit level calcu- 

lations, �9 tests regarding availability for work, and the efforts associated 

with simply getting the right checks to the right people. Thus, part of 

the evaluation of proposed extensions of UI entitlemenst must involve 

an analysis of administrative costs. 

One method for estimating the magnitude of these administrative 

costs is to assume that additional costs per case would equal current 

average costs. This estimate involves tnzee steps. First, total 

annual administrative costs for the Unemployment Insurance system 

would be divided by the number of weeks claLmed in a�9 Second, 

an estimate would be made of the total additional number of weeks ex- 

prisoners would claim in a year. The product of these two figures would 

be an estimate of the total administrative cost per year of extending UI 

entitlements to ex-prisoners. This cost can be converted to a per par- 

ticipant basis by dividing by the expected n~mber of ex-prisoners who 

will be entitled. 

While the tec~hnique is relatively straightforward there are 

problems getting the data. For exa~nple, financing for the UI system 

comes through at least seven different appropriations. In addition to 

the direct Department of Labor appropriation (for about 84 percent of 

the total financing) funds come from the WIN program, Employment and 

Training Assistance programs (ETA), and disaster relief funds from the 

Department of Housing and Urban Development. 
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However, a preliminary estimate of the additional cost of extending 

UI eligibility to the released prisoners can be made. Total administrative 

costs for the UI system were $894,057,000 in fiscal year 1976. ~/ In this 

year there were 292,060,000 weeks claimed by UI beneficiaries. ~/ This 

implies an average administrative cost per case week of $3.06. 

The calculations of entitlements referred in the previous section 

supply us with the maximum n~mber of weeks that could be claimed by 

the eligible released prisoners. Under the "state minimums" option 

this maximum is 1,726,794 weeks while under the "prison work" option 

the maximum number of weeks would be 2,773,046. ~/ Thus, an estimate 

of the maximum extra annual UI administrative costs can be made. 

These costs would be $5,283,990 for the "state minimums" option ar~ 

$8,485,521 for the "prison work" option (when one half of hours of 

prison work are counted). Of course, these figures ignore start-up 

costs and are based on fiscal 1976 data. Therefore, these estimates 

would have to be inflated somewhat to reflect the expected costs Of 

a new program started in the future. 

There is another adjustment that should be made to these cost 

estimates. The figures given do not include the increased employment 

service (ES) costs that would result from the proposed eligibility 

extension. Some of the released prisoners would probably register with 

the ES in any event. However, the available for work reqJirements for 

UI eligibility would mean that all eligible ex-prisoners would have to 

i/Employment -- , and Training Report of the President, 1977, page 73. 

I/The Budget of the United States Government, Fiscal 1973: Appendix pg. 506. 

~/This is for the plan counting o~ ly one half of the hours worked. 
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register. Estimates obtained from the ES indicate th=t average costs 

per client were about $42 in fiscal year 1976. ~/ Thus, if all the 

eligible ~risoners registered (and if none would have done so un the 

absence of the extension of eligibility) the ES would incur additional 

costs of $5,061,084. 

The sum of the UI and ES costs provides an upper bound for the 

extra annual administrative costs. In an actual program some prisoners 

would get jobs before exhau3ting their UI benefits. Also the increase 

in ES costs will certainly be less than the figures given. A more 

detailed study would attempt to determine the actual participation 

level~ and would, therefore, be able to provide more precise estimates 

of the actual costs rather than simply generating upper bounds. 

One last point should be mentioned with regard to changes in UI 

administrative costs. There is some evidence that increases in the 

number of UI recipients do not lead to proportional changes in adminis- 

trative costs. Instead, costs rise more slowly than case-loads. This 

tendency is further evidence that the cost estimates given here are 

over-estimates. In a more detailed analysis we would examine more 

closely the effect of caseloads on administrative costs and adjust 

our estimates accordingly. 

D. BENEFITS RESULTING FROM THE EXTENSION OF UI ELIGIBILITY 

As was pointed out in our report, "Benefit-Cost Evaluation of 

TARP: Design Phase Report" there are likely to be significant benefits 

resulting from the extension of UI benefits. These benefits from helping 

~/These figures exclude the national c{ of~_ce overhead costs. However, 
these ,would probably not be greatly affected by the proposed extension of 
eligibility. 



P 

O 



20 119 

/ 

released prisoners to reestablish themselves in society at least partially 

offset the cost of the program. Benefits may result from:�9 (i) a higher 

employment rate among released prisoners and higher average wag e r6tes, 

(2) a lower rate of participation in welfare programs and other support 

programs, (3) a lower probability that ex-prisoners will return to crime 

and be rearrested, and (4) general societal benefits�9 from enabling 

released prisoners to reestablish themselves. An understanding of 

these benefits will allow the costs to be put in perspective. 

Estimates of these benefits can be obtained from the TARP 

experiments. The preliminary indications suggest that the employment 

and crime reduction benefits are small, but more refined analysis are 

currently underway. The research for TARP is now focussing on issues 

like whether there were subgroups that benefited, how the programs 

could be redesigned to increase benefitS, and whether there is a posi- 

tive correlation between the successfulness of transitional aid and 

the condition of the labor market. For example, when unemployment 

rates are low the aid may have a strong effect on recidivism and yet 

have no effect (or anadverse effect) when employment is high because 

the aid may be insufficient to enable the released prisoners to find 

employment. In any case, if released prisoners �9 financial 

support from UI, they will be less likely to participate in other 

programs like welfare (AFDC, general assistance, foodstamps, medicaid, 

WIN, and CETA), thereby lowering p[~lic expenditures on those 

alternative programs. 

E. SU~4ARY ~4D CONCLUSIONS 

To sum up the issues covered in the memo, a complete analysis of 

the costs of extending UI eligibility to released prisoners should 

~k 
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include estimates of: 

i �9 

o 

The basic entitlements, including their variation by state, 

The extension's impact on the administrative costs of UI. 

�9 The expected participation rate including the duration of 
benefits used and the average weekly amount. 

O 

Q 

The degree to which released prisoners would be eligible 
for and participate in supplemental benefit programs. 

The benefits generated by the program which can be viewed 

as offsetting t~.e costs. 

Thus far, we have concentrated on obtaining accurate estimates of the 

additional en%itlements to UI and have indicated how progress could 

be made on the other aspects of ~evaluating the financial costs of the 

program to DOL. 
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MEMORANDUM 
�9 I I L I |  

TO: 

FROM: 

RE: 

DATE: 

Dr. Howard Rosen 

Robert H o r o w i t z ~  

Federal-State Unemployment Compensation Relationship 

December 13, 1977 

~ ;  - a  : # ~  . : ; > ,  1 ~, . ~ �9 . . . .  . 

The questions addressed in this memorandum are (I)  de federal laws regulate 
a state's authori ty to include labor performed by inmates while in a correctional 
i ns t i t u t i on  as covered employment under i ts  unemployment compensation law, and 
(2) may Congress compell the states to incorporate inmate labor into their  
unemployment compensation ~aws. 

The answers to these questions rest upon the relat ionship between the 
federal and state governments with respect to financing and administrating t h e  
individual unemployment compensation programs. This relat ionship is defined 
by federal enabling legislat ion -- T i t le  I I I  of-the Social Security Act, 
42 UoS.C. w et seq. and the Federal Unemployment Tax Act, 26. U.S.C. w 
et seq. (FUTA). 

These laws impose minimal federal guidelines to which the states must 
conform in order to receive certain federal benefits. Stateswhich comport to 
these guidelines may receive federal grants to assist in the administration of 
i ts  law. These preconditions for grants concern the procedural or administrative 
aspects of state programs rather than thei r  substantive parts. 42 U.S.C. w 
Other aspects, such as e l i g i b i l i t y  conditions and disqualifica-tions for benefits, 
derive solely from state law. FUTA also provides a substantial f inancial incent ive 
to the states to comply with federal requirements in the nature of a tax of fset .  
This law places a 3.4 percent tax on employers Subject to the act and permits 
them a credi t  of 2.7 percent i f  they are under d,, approved state unemployment 
insurance law. 26 U.S.C. w These tax and administrative benefits have 
resulted in every state, the D is t r ic t  of Columbia and Puerto Rico adhering to 
the federal guidelines. 

Aside from the guidelines, the states are l e f t  free to fashion their  own 
unemployment compens~:tion system. Consequently, no two state laws are ident ica l ,  
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although coverage tends to be at least as broad as the tax coverage prescribed 
by FUTA. A state may always volunteer to expand on this basic coverage without 
jeopardizing the tax credits or administration funds. Thus, in. answer to the 
f i r s t  question posed, federal law wil l not regulate or intervene in a state's 
decision to expand its definition of covered�9 employment to encompass �9 inmate 
labor. A prime example of this leeway afforded the states involves government 
employees. Prior to the 1976 amendments to FUTA, the states were not required 

t o  extend coverage to i ts own employees, except in the case of state hospitals 
and institutions of higher education. About one-half of the.states s t i l l  elected 
to provide�9 mandatory coverage for al l  state employees. 

The second question, whether Congress may compell the states to include 
inmate labor as covered employment, has not yet been resolved. Due to the voluntary 
nature of the federal-state unemployment compensation system, the federal government 
may not compell thestates to cover any specified class of employees. A state 
may always opt to disregard such federal orders. However, since this decision 
would.result in the loss of federal~tax credits, ~s,a practical matter the,state 
plan wil l  always conformto the federal mandates. In fact, most states provide 

i n  their unemployment compensation laws that any service covered by FUTA or which 
FUTA requires to be covered even though such service is notcovered ,,:.:er federal 
law, is automatically, without legislative action, covered under thL ;} ;Lte law. 

Until 1970, federal law did not require the states to cover any specified 
class of employees. In the employment security amendments of 1970 (Public Law 
91-566) and 1976 (Public Law 94-556), Congress�9 section 3304(a) of FUTA 
to add new requirements for approved state unemployment compensation laws. These 
amendments now oblige the states to include as covered employment the following. 
classes of employees and services: 

I)  employees of nonprofit organizations, 
2) employees of state hospitals and state 

institutions of higher education, and 
3) services performed for state and local ent i t ies .  

Congress has thus established a precedent whereby i t  may "induce" states to cover 
specified employees. 

I t  should be noted that although inmates working for correctional ins t i tu t ions  
may be c lassi f ied as public employees,.i.e, employed by corrections departments 
which are governmental agencies, the 19701a.nd T976 amendments~do not provide for  
the i r  coverage. Congress has spec i f i ca l ly  excluded "services performedby an inmate 
of a custodial or penal ins t i tu t ion"  from the amended act. 26 U.S.C. w 
A s imi lar  provision was m,~de under the 1970 amendments�9 exclude inmates working 
in correctional hospitals. These exceptions are not prohi.bitory,~ mere~ly 
allow the states the option of including or excluding inmatesunder public employee 
coverage. Should Congress elect to encourage �9 this coverage, j t  need merely excise 
this exception so that the states, in order to maintain the tax credit, would have 
to make the appropriate a~endments to their"unemployment compensation lawS.. 
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Altho~ugh Congress has already enacted a s tatute requi r ing the states,  as a 
'- ..... condi t ion of continued par t i c ipa t ion  in the feder~ l -s ta te  unemployment compensation 

program, to cover employees of state and local e n t i t i e s ,  i t s  const i tu t iona l  
power to do so remains moot. This issue is pa r t i cu l a r l y  t imely in l i g h t  of the 
Supreme Court 's recent decision in National League of Ci t ies ~. User~, 426 
U.S. 833 (!976). The Court in Userv struck down the 1974 amendments to the 
Fair Labor Standards Act which wou---6u~-have mandated minimum wages and maximum 
hours to cer ta in state and local government employees. This decision was premised 
upon the Court 's be l ie f  that  the amendments in ter fered with the state and local 
governments' a b i l i t y  to administer t h e i r  own a f f a i r s .  

When the 1976 amendments to FUTA were being considered, Congress requested 
an opinion l e t t e r  from the So , i c i t o r ' s  Off ice of  t !=  Department of Labor as to the 
impact of  User~. In an opinion l e t t e r  of June 28, 1976, Wil l iam Ki lberg,  
S o | i c i t o r  of Labor, concluded that "National League of Cities, is c lear ly  
d is t inguishable and that Congress has the power, under the taxing and general 
welfare clause of the Const i tut ion,  to condit ion continued par t i c ipa t ion  in�9 
the federa l -s ta te  unemployment compensation program on unemployment �9 
compensation coverage of state and local�9 government employees." . (So l i c i to r ' s  , 
Opinion, at  I ) .  In reaching this determination the S o l i c i t o r  c i ted t h e  
fo l low ing  differences between the Fair  Labor Standards Act Amendments of 1974, 
and the then proposed provisions of unemployment compensation coverage of 
state and local government employees: 

l )  The basis of Congress' au thor i ty  to enact the Fair Labor 
Standards Amendments of 1974 was the commerce clause of 
the Const i tut ion,  while the power to enact the unemploy- 
ment compensation amendments springs from the taxat ion 
and general welfare clause of the Const i tu t ion;  and 

2) The 1974 amendments were regulatory in nature and were made 
mandatory requirements compelling the states and-- ~ ~ ~ 
local governments to comply, whi le the 1970 and 1976 
unemployment compensation amendments affo, d the states 
the option of par t i c ipa t ion .  

Pert inent sections of the aforementioned opinion l e t t e r  are attached as 
appendix A. 

A less opt imis t ic  opinion l e t t e r  was submitted by the L ibrary of 
Congress, Congressional Reaearch Service (August 9, 1976). This l e t t e r  is 
attached as appendix B. Rather than d is t inguish ing Usery, th is  view res t r i c t s  :: 
i t  to i t s  fac ts ,  and leaves open the question of whether Congress can enact ~ 
l eg i s la t i on  af fect ing state and local employees pursuafit to i t s  author i ty  
under the taxing and general welfare clause. 

This issue has not yet been l i t i g a t e d .  The National �9 I n s t i t u t e  of  Mu�9 
Law Off icers recently f i l e d ,  in Federal D i s t r i c t C o u r t f o r  the D i s t r i c t  of Columbia, .... 
an appl icat ion for a prel iminary in junct ion against implementation of the 1976 �9 
amendments based upon Useryand tax in~munity considerations. A hearing on th is  matter 
w i l l  be held before Judge Richey on December 20. 
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Following the Social Security Act of IO45, every state has enacted a 
comprehensive unemployment i nsura~ce program. Uni formly, these programs�9 " 
look to the protection of society ~ by providing.for the maintenance of 
employees who, through no fault of their own, become unemployed.. The 
keystone to each system is employment; no person may qualify unless they 
have, at some previous time, been attached to the labor force. Thus, in 
advancing arguments designed to provide inmates with unemployment compensation 
benefits immediately upon their release, the central theme, employment, must 
be uti l ized..To qualify an inmate for unemployment compensation uponany 
other cr i ter ia would be to stray from the intent, design, and scope of the 
unemployment compensation laws. 

�9 Three distinct employment periods must be examined with respect to a 
released prisoner's present day e l i g ib i l i t y  under state unemployment compensation 
laws; pre-commitment employment, inst i tut ional employment and work release. 
Part I of this report details the basic di f f icul t ies confronting the. released 
inmate applying for unemployment insurance. Part II outlines strategies and 
arguments which may be used in urging legislators to amend theunemployment 
compensation laws to. include these individuals. 

I. UNEMPLOYMENT COMPENSATION AND THE RELEASED INMATE 

Pre-Commitment Employment 

Prisons are populated with thousands of inmates who were, prior to their 
incarceration, gainfully employed. A 1974 LEAA survey of inmates of state 
correctional faci l i t ies reports on the number of inmates who had held a job 
after {]ecember 1968, or who had been employed during most of the month 
prior to their arrest. Table l reproduces this information. According to 
i t ,  the vast majority of state inmates at the time this census was taken, had 
a recent work history. Prior employment alone, however, does not guarantee 
entry into the unemployment compensation system. This employment must be af 
the kind, duration, compensation and-recentness as prescribed by the various " 
state acts. A better gauge of inmates who would have been eligible for 
unemployment compensation had they not been incarcerated (provided that they 
ultimately lost their jobs through no Self-fault)�9 from two Texas and 
Georgia studies. Each state specifically asCertained the numbers of inmates 
who would have been eligible for unemployment C~mpensation payments had they 
lost their jobs for good cause rather than incarceration. The TDC inmate 
survey revealed that ef 346 inmate-records examined in January, 1976, only 
IO5 (30%) prisoners exhibited sufficient work data to have qualified them 
for unemployment compensation benefits. Georgia's Labor Department study of 
1663 inmates discovered that Only 509 (28%) had earned money in at ieact  two 
calendar Quarters before incarcerat ion. Thus, in a l l  l i ke l ihood,  probably 
only 30 percent of the current sta.~e prison population.nationwide would have 
been en t i t l e~  to unemployment compensation benefits had they not been 
incarcerated. 

l__/ Society is protected by mainzaining consumer purchasing power at~the onset 
of an economic downturn in spite of heavy layof fs of workers. 

2/ Based upon the January, 1976 state p~ison population estimated to be 
225,404,roughly 67,000 inmates would have had s ign i f i can t  pre- incarcerat ion work 
h is tor ies .  
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Imprisonment tends to negate the r igh t  to receive unemployment comoensation 
benefi ts based upon pre-commitment employment. As�9 true with o ther - : . c t ions  
wi th in the unemployment compensation acts to which the Federal Un~emp-i~ym~nt 
Tax (FUTA) does. not address or place restr ict ions~.on, eachls~t~i: i 's f ree 
to es tab l i sh �9  own grounds f o r e l i g i b i l i t y  and d i squa l i f i ca t ion .  Consequently, 
resul ts may d i f f e r  by state. 

A few states have,by s tatute,  spec i f i ca l l~  excluded those unemployed by 
reason of con~nitment to any penal i n s t i t u t i o n .  ~ Even in these states,  imprison- 
ment-need not be an absolute d i squa l i f i e r .  Some states s t a t u t o r i l y  excuse 
short prison stays. For example, the Michigan unemployment compensation 
exclusion does not encompass those convicted for  a t r a f f i c  v i o l a t i on  resu�9 
i n  an absence of less than I0 consecutive work days. A two day absence 
in Cal i forn ia is excused i f  the indiv idual  had been unlawful ly detained or 
]awfu l ly  detained but the charges dismissed. For. the major i ty of-inmates, 
however, especial ly the long-termers who attachments to the community have 
degenerated most severly, unemployment compensation benefits are denied. 

Even where the act i t s e l f  does. not specify th is  exclusion, the mechanism 
of the overal l  unemployment compensationscheme .and court decisions combine to 

..... abrogate the releasee's right:�9 to the insurance, Throughout the country, in 
spi te of  pol ic ies favoring f indings of e l i g i b i l i t y  in unclear cases, Courts 
have repeatedly rejected claims for  unemployment compensation where the or ig ina l  
denial was Predicated upon imprisonment. In reaching these decisions, courts 
f requent ly fa l l  back upon the stated declarat ion of public pol icy prefacing 
most state unemployment compensation laws. According to t h i s ,  benefits are 
to be extended to those unemployed "through no fau l t  of the i r0wn" .  The courts 
view an act resul t ing �9 incarcerat ion as " fau l t "  r idden, thereupon basing the 
reason for  denial. An extension of th is  doctr ine expressed by some courts is that  
incarcerat ion derives from the ind iv idua l ' s  vo l i t i on  and f a u l t  and is thus 
tanta,~unt to a voluntary qu i t t ing  without cause. 

A few courts have resisted these in terpre ta t ions.  Michigan �9 Courts, �9 
in the la te 1950's, refused to analogize incarcerat ion�9 termina- 
t ion.  In one case, the court concluded that the statutes contained-speci f ic a d d  
clear d isqual i fy ing sections which were not expanded by the preamble's language ' 
concerning personal fau l t .  The court went on to state:  

The voluntary assumption of a r isk  which.~i.!!... 
an employee knows may, but he t rusts and-assumes 
wi l l  not, keep him frcm work is not the voluntary 
leaving of his work. Doing an act ,  even though 
vo lun ta r i l y ,  which resu l ts ,  contrary to the doer'�9 hopes, ..... 
wishes and in tent ,  in his being kept fo rc ib ly  from his 
work is not the same as vo lun ta r i l y  leaving his work. 
The statute mentions the l a t t e r ,  but not the former, as an 
act d isqual i fy ing for benefi ts.  5 

3/ See, e .g. ,  Mich. Compiled L a ~ n n l  w 421.29 ( f ) ;  Cal. Labor Code ~ 1253.1; 
D-el. Code Ann. 19-3315(7);�9 Stat. Am~. w 22~4-15-! ( i f  incarceration�9 for  
work related offense). .:. .... �9 
4/ See, e .g . ,  Sherman-Bertram Inc. v. Cal i fornia Dept. of Emplgymen{,.202~Cal. App. 
2d 733,21 Cal. Rptr. 130 (1962); Department of Labor & Indust ry ,  etc. v. Unemvloyment 
Compensation Board of Review,148 Pa. Super'240-, 24A.2d 067 (.1942); Michalsky v. 

IUnemplo,/i.:ent. Compensation Board of Review, 163~Pa. Super 436, 62 A.2d I13 (19~8).. : 
5_/ Mi___s Employment Securit# v. Ap!)eal Board of the Michigan Employment Security 

Commission, 97 N.14. 2nd 784~-}86 (1959). 
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Short ly thereaf ter ,  and in response to th is  case, the Michigan leg is la ture.  
amended the state unemployment compensation law, adding a speci f iC d isqua l i fe r  
fo r  those incarcerated. .... 

Some courts have found incarcerat ion equivalent to d i squa l i f i ca t i on  resu l t ing  
from job misconduct. Such grounds are often tenuous as the reve]ant s ta tu tory  ~" 

p rov is ions  declare that the misconduct must be job related~ The courts often 
stretch to in te rp re t  o f f d u t y  incidents as relevant to the job. A Louisiana 
court has refused to go through such mental gymnastics. In Smith v. Brown, 
147 So. 2d 452, (1962), the court held that the appel lant who had been 
incarcerated for  21 days for  nonsupport and as a resu l t  los t  his job,  was 
not g u i l t y  of misconduct connected wi th his employment d isqua l i f y ing  him 
from receiving unemployment compensation benef i ts.  The court �9 the 
l i t any  concerning elements of job misconduct found elsewheres. Misconduct ,  
the court said, must const i tu te an act evidencing a wanton or w i l f u l  disregard 
for  employment in terests.  In the case before i t ,  the court could f ind no 
connection between the act causing incarcerat ion,  and the employment. 

When these unemployment compensation e l i g i b i l i t y  disputes wind up in the 
courts, the period of incarcerat ion involved in each case is less than one year. 
I f  imprisonment exceeds th is  time span, other sections in the unemployment 
compensation act work to the releasees' disadvantaae, depriving them of ~ ~ 
benefi ts.  While, incarcerated, an inmate f a i l s  to meet the e l : i g i b i l i t y  require- 
ments. Al l  states demand that in order  to receive benef i ts ,  a claimant must be 
both able and avai lable for  work. Usual ly,  th is  necessitates reg is te r ing  at the 
local public employment o f f i ce  and subsequentper iodic v i s i t s  thereto.  Many 
states also impose the condit ion that  a claimant be ac t i ve l y  seeking employment~ 
or making a reasonable e f f o r t  to obtain work. The i~nmate,confined to the 
i n s t i t u t i o n ,  may not sa t i s fy  these e l i g i b i l i t y  requirements. 

Uppn release, the now mobile ex-offender can announce h is /her  intent ions 
to seek work. However, while searching, the releasee most often w i l l  s t i l l  be 
unable to co l lec t  benefits due to the expirat ion of the e l i g i b i l i t y  period. 
Benefits are made avai lable to workers who have recent attachment to  the 
covered labor force. In every~state,�9 a worker's benef i t  r i gh ts ,  paid over a 
period referred to as the benefi t  year,  are determined on the basis ~f 
his employment in covered work during a p r io r  period called the base 
period. Most states (35) mimic the de f i n i t i on  contained in the Federal 
Unemployment Tax Act (FUTA). Base oeriod is l imi ted to the f i r s t  four of 
the las t  f ive calandar quarte}~immediately preceding the f i r s t  day of an 
individua s benef l t  year. Four s~ates desci~be i t  as the las t  four quarters 
Thirteen other states have var iat ions of the above, but in no state does any 
base period precede the benefi t  years inception by more than seven calendar 
q u a r t e r s .  During tnis period, the qua l i f y ing  wage must be earned. Due to 
e l i g i b i l i t y  r es t r i c t i ons ,  an inmate cannot i n i t i a t e  his/her claims for  
unemployment compensation benefits un t i l  release. However~.by that time, 
he has los t  a viable base period, fo r  the preceding period, in Which he 
is imprisoned, produced no income under covered employment, and thus t h e  
necessary qua l i fy ing wage is not received. 

3 
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.l.nsti tut ional EmRI oyment 

Although not engaged in "covered employment" while imprisoned, most 
inmates do work during their  stay at an ins t i tu t ion .6  The 1974 LEAA survey 
of state inmates col lecteddata on ins t i tu t iona l  .workassignments. I t  was 
discovered that 74% of the state inmateshad some job duties. Fromthis group, 
16 percent were assigned to the kitchen or dining ha l l ,  13 percent worked in 
prison industr ies, II percent had maintenance and repair chores, and the bulk of 
the remaining had ja , l i t o r ia l ,  farm, administrative, laundry andhospital 
duties. In promoting unemployment compensation benefits for releasees, 
consideration must be given to basing theser ights  upon ~his ins t i tu t iona l  
work. The prospects of succeeding on this claim largelydepend upon whether 
prison employment is Compatible with the following c o n d i t i o n s :  

a. There must not be a specif ic statutory prohibi t ion; 
bo Corrections Department~ must be covered employers; 
c. There must exist an empioyer-employee relat ionship; 
d. Inmate must work for at least a certain amount of time; 
e. The qualifying wage must be earned; " 
f .  Employer must contribute to the unemployment compensation fund; 
g. Inmates must be e l ig ib le  and not suffer a d isqual i f icat ion.  

Each of these conditions-shall be indiv idual ly  d~scussed.below. " 

a. There must not be a speci':ic statutory prohibit ion 

The unemployment compensation laws, desigqed to foster security within the 
general populace, cover a broad range of employees. There are, however, certain 
types of services the acts speci f ica l ly  delete from coverage. For the most 
part, each state is free to designate which occupations merit unemployment 
compensation protection. The only restr ic t ions placed upon this r ight  comes 
from the 1970 amendments to FUTA. In order for employers to receive a federal 
credi t  on their  state contributions, states must extend coverage to state , 
hospitals, state inst i tu t ions of high education, and certain non-profi t  

organizations. For other occupations, most states follow thefederal  policies 
expressed in FUTA with respect to covered employment, although they are. not 
obligated to do so. 

In accord with exclusions enumerated under FUTA [26.U.S.C.w 3306(c)], 
most states routinely exclude from thei r  unemployment compensation acts the 
following services: -- 

I .  for relatives 
2. by students 
3. by hospital patients for hospital 
4. domestic 
5. agricultural 
6. of state and local employees 

.7. for certain non prof i t .organizat ions. 

I 

6/ Many states by statute dictate that inmates must work. See, e.g., Cal. 
~enal Code w 2700 (West 1970); Ohio Rev. Code Ann. ~ 5147.03 (Page 1970), as 
amended (Page Supp. 1972); Pa. Stat..Ann. t i t .  71, w 305 (1962); Tex. Rev. Cir. 
Stat. Ann. art .  6166x-I(1970). 
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The last three exclusions enumerated are of crucial importance to the working 
inmate and merit special consideration. 

Remuneration for an inmate's labor comes from the state's corrections 
department. �9 The inmate thus is an "employee" of the state~ Fifteen states 

�9 �9 prohibit unemployment compensation coverage to"its~s'tate employees. 
In these�9 therefore, the working inmate cannot qualify forcompensation 
Nine states cover their own employees only upon election. The employing. 
organization would have to voluntarily �9 to contribute towards the unem- 
ployment compensation fund,.thereby incorporating their employees �9 the ~ 
system. In 28 states, the law provides for mandatory coverage for state 
employees. In these states, i f  the other requirements:"are met, the inmate 
could be entitled to receive benefits. Table 2 identifies the practice con- 
cerning state employees for each state. 

Every jurisdiction except the District of Columbia, Hawaii, Minnesota and 
Puerto Rico exclude agricultural labor from coverage. By the.terms of most 
unemployment acts, agricultural services excluded from coverage are those 
which must be performed in the employ of the operator of a farm, with respect 
to a commoaity in i ts  unmanufactured state and the operator must have.produced 
more than one-half of a con~nodity with respect to which the se rv i ce i s  performed. 
Labor on prison farms meets this de f in i t ion  and as such, this employment would 
be excluded from unemployment compensatio,: protectCon. According tg~:the i974 
LEAA survey, this exclusion would cover 12,600 inmates working on ~;~on farms, 
or roughly 9 percent o~ the state prison population engaged-in ins t i tu t iona l  
work in January, 1974. 

The FUTA declares that in order for an employer to receive a federal credi t  
for state unemployment tax, employees of state hospitals and certain 
non-prof i t  organizations must be provided for under the state laws. 
(26 USCA w 3309). This provision of the federal lawprovides the only 
insight into congress' philosophy towards--extendin~enefits to inmates. 
Congress specified six exceptions under which, to receive a federal credit, 
the states have no obligation to include coverage for non-profit organizations 
or state hospitals. The following exception adresses inmate labor': 

This section shall not apply to service 
performed (6) for a hosptial in 
a state priso'n or other correctional 
inst i tut ion by an inmate Gf the prison 
or correctional inst i tut ion.  

This exception, removing the tax-credit incentive �9 vis-a-vis inmate coverage, 
manifests an at t i tude on the behalf of congress opposed:~to the inc lus ion  of 
inmates in an unemployment c~mpensation system. As a resu l t ,most  states in 
thei r  unemployment compensation acts have denied benefit .rights to these 
hospital employees, affect ing the 3,300 inmates reportedly so employedin 
1974. ~ This is the only provision shared by most states d i rec t ly  addressing 
the inmate question. Benefit entitlement for other inmate laborers mustbe 
determined on the basis of col lateral  requirements, e l i g i b i l i t y ,  employment 
status, qual i fy ing wages ,etc. 

7__/ LEAA,Su[vey of Inmates of State Correctional Fac i l i t ies :  Advance Report 
(Wash. D.C.: U.S, Dept. of Justice, 1976) Table 9, p. 33. 

8_/ Id__. 
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b. Covered Employer - 

I f  an employer is engaged in an enterpr ise covered by' the unemployment 
compensation act,  whether or not he/she is obl igated to pay unemployment 
comPensation taxes depends upon the number of days or v:eeks.,a worker is 
employed, or the amount of the employer'�9 ' quar ter ly  o r -year ly  payro l l .  
Thi r ty-one states have adopted the FUTA d e f i n i t i o n  of covered employer; 
i . e .  a quar ter ly  payrol l  or $1500 in the calendar year or preceding calendar 
year; or on each of some 20 days during the calendar year or during the 
preceding calendar year, each day being in a d i f f e ren t  calendar Week, he 
employed at  least one individual for  some port ion of  the day. [ 2 6  U.S.C.A. 
8 3306 (a ) ] .  Clear ly ,  prisons which engage inmate labor,  f u l f i l l  t h i s  
requirement and meri t  "employer" status for  purposes of the act. No �9 
condi t ion imposed by states which chose not to fo l low�9  federal def- 
i n i t i o n  achieve contrary resul ts .  In fac t ,  other de f in i t ions  have�9 
l i be ra l i zed  this requirement, encompassing an even greater number of 
employers wi th in  the acts'scope. 

c. E_mployer-Employee Relationship 

Before an employer need pay an unemployment tax on a worker, an 
employer-employee re la t ionsh ip ,  as defined by the unemployment 'compensation 
acts, must ex is t .  Unlike t rad i t iona l  employer-employee re lat ionships often 
defined in master-servant terms, mosts ta tes statutes contain an expansive 
de f i n i t i on  for  th is association. The con~non law master-servant re la t ionsh ip  
plays a dominant ro le in only f i ve  j u r i s d i c t i o n s ,  Alabama.,.Distr ict of 
Columbia, Kentucky, Minnesota and Miss iss ippi .  A few jL ' r i sd ic t ions  express 
th is  re lat iRnshi  p in terms of "contract  of h i re ,  wr i t ten  or o ra l ,  express 
or implied~ '~ By fa r ,  most states employa broader concept in construing a n  
employer-employee re lat ionship.  Th i r t y - f ou r  states declare that service for  
renumeration is considered employment unless i t  meets each of these three tests:  

. The individual has been and w i l l  continue to be free f r o m  
control or d i rect ion over the performance of such services, 
both under his contract of service and in fact  and, 

2. such services is e i ther  outside the usual course of business for  
which such service is performed or such service is performed 
outSide of a l l  the places of business of the enterpr ise fm. 
which such Service is performed and, �9 

3. such individual is engaged-in an independently established 
trade, occupation,�9 or busic~ess. 

The above three tests s t r ive  to exclude those workers who manifest independence 
( i . e . ,  independent contractors), from the control of another. Thelworking 
inmate is the ant i thesis  of th~ independent con t rac to r ,  s t r i ngen t l y  subject 
to the d i rec t ion  of corrections o f f i c i a l s .  Inz: interpret ing "employee" 
de f i n i t i on  clauses, courts have held that  in doubtful cases, in terpret ions 
should be made in favor of the employment re la t ionsh ip  due to the remedial 

9--/ Ca l i fo rn ia ,  New York 
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nature of the act. Hearst Publications v. U.S., 70 F. Supp. 666, aff 'd 168 
F.2d 751 (D.C. Cal. ]946). 

I t  would seem, therefore, that the working inmate falls.withi'n~the 
employer-employee test for most jurisdictions. This interpretation suffers 
serious set backs from many states' interpretations of the inmate's iden t i t y  
as an employee. Numerous states, compelled bydoctrines, holding that lawful 
incarceration brings about necessary limitations of many rights and privleges, 
chose to look Upon incarceration as a forced condition, not voluntarily 
entered into, depriving the inmate of the free v~l l requis i te in t'he 
formation of an emp,oyer-employee relationship.!U In an opinion letter 
.by the Minnesota Attorney General in response to a corrections' department 
inquiry concerning the attempts to unionize inmate laborers; thefollowing 
statements were made: - 

The "economic r e a l i t i e s "  of the s i tua t ion  at hand 
indicate that  inmates are neigher "employed" nor "employees". 
For example, although there does not appear to be any expresses 
s ta tu tory  requirement that inmates at the Minnesota State Prison 
work, there must be an i m p l i c i t  ob l igat ion to do so since an 
inmate's sentence may only be diminished by laboring w i t h � 9  
gence and f i d e l i t y .  . Moreover, inmates may cons t i t u t i ona l l y  
be forced to work . . . .  these factors certain~ly a r e n o t  typ ica l  
in an employment s i t u s * i o n . ,  . Furthermore; inmates a r e  
incarcerated not for  the purpose of becoming public employees,�9 
but for  conduct that the j ud i c ia l  system has deemed su f f i c i en t  �9 
to warrant separation from the remainder of society.  The fact  
that a number of inmates do perform services of  an employment~ 
nature is incidental to the fact  of such separat ionand 
incarcera t ion .~  

Likewise, when addressing the ~ssue of prisoner unions, the N.Y. Department 
of Correctional Services claimed that "the re la t ionsh ip  of the inmates to 
the Department of Correctional Services is not that  of ~n employer-employee". 12 

Such pol ic ies in some instances have been wr i t ten  in to state l aws ,~os t  
often in the form of the state l e g i s l a t i v e l y  disavowing the inmate's employee 
status. For example, Arizona Revised Statute w 31-345 (E) states that :  

I0___/ This view, depriving inmates of ordinary r igFts and pr iv i l~ges, lwas . . . . .  
�9 expressed by the Supreme Court in Price v. Johnston, 334 U.S. 266,~::~851~(19~;)i~ �9 
Another view �9 in favor is found in the dictum of  Coff in v. Reichard, 143 F. 
2d 443,445 (6th Cir. 1944), in which i t  is stated "A prisoner retains a l l  t h e  
r ights  of an ordinary c i t i zen  except those expressly, or by necessary impl icat ion,  
taken away from him by law". 
I I /  From Attorney General Warren Spannaus to Kenneth Schoen, Minnesota Commissioner �9 
of Correct ions, August 22, 1975. 
12___/ Let ter  of Oct. 8, 1971 to Lawrence Ross, Esq., Legal Aid Society, New York 
Ci ty ,  N.Y. 
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Nothing in th is  section is intended to res to re ,~n  
whole or in part, the c i v i l  r ights  of any prisoner.~-No ~ 
pr isoner  compensated under th is section shall be �9149 
considered a�9 an mnployee or to be employed by the 
state or the department of correct ions,  nor shall 
any such prisoner come wi th in  a n y o f  the provisions 
of the workmen's compensation or occupat ional  
disease compensation . . . .  

Absent a spec i f ic  statuto?y expression, the foregoing opinions and 
correct ions departments'att i tudes denying employee r ights to an inmate are 
subject to jud ic ia l  review. This par t i cu la r  �9 i .e .  whether an 
inmate is an employee for  purPoses of the unemployment compensation laws, 
has yet  to be l i t i ga ted .  However, the inmate's employee status with 
respect to other labor laws has gone before the courts. The mos t  
f requent ly contested cases concerns the r ights  to co l lec t  workmen's 
compensation. In a l l ,  eleven states have considered and denied p r i sone rs '  
claims to co l lec t  workmen's compensation for prison incurred i n j u r i e s . -  j 
For the most part ,  the courts exhib i t  a reluctance to extend to prisoners 
the general protect ive labor leg is la t ion  benef i ts without spec i f ic  
s ta tu tory  author izat ion.  One l ine of opinions concurs with the aforemen- 
tioned Minnesota Attorney General's opinion, holding that the compulsory 
prison labor requirement negates a~ycontractual  employ?~/employer 
re la t ionsh ip  for  the purpose of workmen's compensation. " "  Other reasons 
for denial centered upon the non-employee~tatus of inmates include-the 
rehab i l i t a t i ve  work goal of prison labor,  "~ the statutory f i x ing  of 
recompense, the i n a b i l i t y  to bargin or s t r i ke  for higher wages, the 
i n a b i l i t y  of the prisoner to refuse work, the fact  that no workmen's 
compensation insur@nce premiums were paid, and that compensation is a 
"matter of grace". 16 

In only two s i tuat ions have 9risoners'  workmen's compensation claims 
succeeded. F i rs t ,  claims have been awarded where a statute creates the 
r igh t .  [ f o r  example, 18,U.S.C.4126; Md. Ann. Code ar t .  I01, w 35 (1972); 
N.C. Gen. Stat w 97-13 (c) (1972); Ore. Rev. Stat. w 655,505 (1968); and 

�9 Wis. Star. w167 102-95 (West Supp. (1972)]. Second, insurance has been 
granted to inmates engaged in employment outs ide the j a i l  premises, for 
some considerat ion, on loan to a p r i v a t e ~ r  publ ic corporation and not 
under the d i rect  control of j a i l  guards." 

13/ See, e.g. ,  M i l l e r  v. City of Boise, 70 Idaho 137, 212 P.2a 654 (1949); 
l~-rner v. Peerless Insurance Co., I I 0  I I0  So.2d 807 (La. App. 1959); Greene's 
C'ase, 280 Mass. 506, 182 N.E..857(1932); Scott v. City of Hobbs, 69 N.M. 330, 
P.2d 854(1961). . 
14/ See, e.g. ,  Shain v. Idaho State Peni tent iary,  77 Idaho 292, 291 P.2d 870 (~955). 
l~T/ See Sprouse v. Federa~ Prison Indus. Inc.,  480 F.2d ] (5th Cir. 1973); Cadeau 
v. Boys Vocational School, 359 Mich. 598, I03 N.W.2d 443. 
16/ Shain v. Idaho State Penitent iary,  i n f r a  
17__/ Johnson v. Industr ia l  Commission, 88 Ariz 354, 356 P.2d 1021 (1960),; 
State Compensation Insurance Fund vl !.Jorkmen's Compensation Appeals Board, 
8 Cal. App.3d 978 , 87 Cal. Reptr. =/70 (1970). 
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Although at present the case law overwhelmingly rejects compensation rights, 
inroads have,over the past five years,been made withstate legislatures creating 
the right. The Council of State Governments, comprised of state representatives, 
has also recom~nended the incorporation of prison laborers into the workmen's 
compensation system. In addi t ion,  many courts,  while denying the claims, 
express a sens~ of in jus t i ce  and strongly urge the leg is la tu res  to provide 
a remedy. The ~ourt in Frederick v. Men's Reformatory, 203 N.W.2d 797 (lowa 
1973) stated that :  

Although prisoners are not covered by workinen's compensation 
while working in prison industries, their injuries are no less 
real than those suffered by ether workers. Uncompensated 
disabil i t ies which endure beyond termination of incarceration 
are a cruel and uncontemplated form of enhanced punishment. 

They are an obsticle to rehabilitative and fnreshadow in- 
calculable social cost. The unique problem of prisoners 
calls for careful legislative amendment of compensation 
acts, adapting their coverage to appropriate-kinds of pr ison 
employment, and disabi l i ty. 

!n spite"of"~hy trends towards inmate inclusion into wo~kmen's com- 
pensation, optimism that this movement may be accompanied by a blanket 
endorsement for the extension of the general protective labor laws to 
inmates must be kept in check. In bemoaning the injustice of depriving ~ 
work related injury awards to inmates, the courts were moved by the vision 
of mangled bodies, robbed of i ts income earningcapacity, forced to endure 
economic hardshios not imposed upon the general public. There have never 
been such expressions alluded to with respect to unemployment rights, 
minimum wages or the full panoply of labor protections which has been 
bestowed upon the American labor force in this century. 

d. Time Requirements 

Unemployment compensation benefi ts go oniy to those workers with a 
substant ial  and recent attachment to the labor force. To implement th is  
condi t ion,  qual�9 requirements demand a su f f i c i en t  number �9 of weeks 
of employment and/or the receipt  of minimum amount of wages during the 
base period. Table 3 l i s t s  those states which condit ion payments upon 
having worked a minimum length of time. These requirements vary in length 
among states,  but a l l  fa l l  w i th in  the 14-20 week range. In addition�9 many 
states which�9 the benef i t  levels according to wages received during 
the h ighes tquar te r  i ns i s t  upon wage d i s t r i bu t i on  over at least  two calendar 
quarters. Many other states require the earning of the mul t ip le  of - the 
weekly benefi t  amount. I f  th is  amount is  t ru ly  one-half of  the claimant's 
normal weekly wage, then a requirement of,  say 30 times his weekly benef i t  
(e .g . ,  Colorado, Hawaii, Kansas, Louisiana) i nd i rec t l y  requires 15 weeks of 
work with normal earnings. 
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Whether or not a working inmate f u l f i l l s  this c r i te r ia  must be 

Getermined on an individual basis. In deciding whether an inmate has 
worked a suff ic ient timespan, only the year preceding his/her release 
may be taken into account, as this year coincides with the running of the 
base period. There is no concrete data identifying the average length 
of time inmates e.~loyed in prison remain on a work assignment. Because 
many states by �9149 requireinmates to work, i t  maybe speculated t h a t  
a substantial number are employed during most of the incarceration period. 
A questionnarie was sent to correctional industries administrators requesting 
information on the average length of time an inmate is employed. The responses 
recmi~ed varied from three m~nths in Oregon to 37 months in Kentucky, with 
a few states replying that the jobs frequently lasted during the entire 
period of incarceration. B y  far, most states indicated that the average 
inmate served at least six months on the industry'sassignment. 

This, however, does not mean the typical  inmate, employed in a prison 
industry shop, works only fo r  s ix  months. These s t a t i s t i c s  do not take 
into account mobi l i ty  wi th in the prison industr ies or other assignments 
wi th in  the i n s t i t u t i o n  an inmate may have been f u l f i l l i n g  before or a f ter  
his industr ies h i tch.  Unemployment compensation laws donot  require that  
the minimum wage and time specifications be met on one job. Accumulation�9 
of wages:andtime from various places of eniployment is perm!ssible,provided 
that al l  qualifying employment takes place during the base period �9 . 

I t  is d i f f i c u l t  to ascertain whether or not the bulk of working 
inmates are engaged in prison employment during the c r i t i c a l  last  year 
of incarceration. However, certain facts would indicate that a substan- 
t i a l  majority are employed at this time. F i r s t , � 9  mandatory work 
requirements are not l i f t e d  for this period. Second, most inmates depart 
state correctional i ns t i t u t i ons  under parole. Parole boards, in making 
the i r  determinations, examine the inmates prison work h is to ry ,  favoring 
the working inmate over an id le one. Accordingly, prisonwise inmates, 
as the i r  parole hearing date approaches, have an addit ional incentive 
to partake in prison labor during the i r  las t  year of incarcerat ion.  

e. Qual i fy in 9 Wa~e 

Benefit levels are not conTnensurated with or determined by need. They 
re f lec t  the amount of wages received during the base year. Because unemploy- 
ment compensation attempts to subst i tute for a loss of wages, the greater 
the past wage, the higher the benefits. Generally, these benef i ts represent  
about one-half of the past weekly wages, l imi ted by a maximum weekly - ~  
benefi t  amount. The maximum amountis determined by one of two methods. 
Some states u t i l i z e  a f l ex ib le  maximum weekly benefi t  amount p r o g r a m , ~ -  . .  �9 
expressing the maximum as a percentage of the statewide average week�9 
covered wage, permitt ing automatic adjustments in the maximum amount to �9 .... 
re f lec t  changes in earning levels. The second method finds state ~ �9149 : 
legis latures per iod ica l ly  f i x i n g  the maximum amount. 

Before merit ing any benefits a minimum or qual i fy ing wage must have 
been earned durin~ the base period. Table 4 indicates what the minimum 
wage requirement is in each state in order to qual i fy  for the lowest 
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benefi ts.  The table also i den t i f i es  those states which, as part of the i r  

�9 qua l i fy ing wage c r i t e r i a ,  dem:nd a set minimum amqunt be earned in at 
least  one quarter. 

Most of these minimum qual i fy ing levels are small, �9 requir ing 
the earning of less than one thousand dol lars over a hal f  year period. 
For the average wage earner, such amounts are easi ly attained. Inmates 
though, are not average wage earners. Their pay levels may be measured 
in pennies per hour. Protection under minimum wage laws has never reached 
th is  group. Courts have refused to extend th is r ight  under the theory 
that a prisoner is not a true employee of the state and is not en t i t led  
to the f r u i t s  of his labor. 18 A breakdown of i ns t i t u t i ona l  labor pay 
rates was compiled by the 1974 LEAA survey. This census revealed that for 
those inmates engaged in prison labor, 45,600 C33%) earned less than s ix  
cents per hour, 34,200 (25%) make between 6-20 cents per hour, 7,300 (5%) 
receive over 21 cents per hour and 40,500 (29%) col lect  no compensation. 
Table 4 contrasts the average and maximum quarter ly pr ison_industr ies 
wages earned per inmate with the qual i fy ing Wage required to co l lec t  
minimum benefits. .Although such f igures only ef fect roughly 16% of 
the total  prison population employed by. prison indust r ies ,  the wages 
paid in those programs tend to paral lel  non-industries i n s t i t u t i o n a l  
~.~ages. Thus, in most instances, whether or not qual i fy ing wage require- 
ments are met with prison industry wages, runs true for the working 
inmate population in general. In tabulat ing th is  table, the hourly wage 
raze was mult ip l ied by 40 to ascertain the weekly pay scale. However, in 
most cases, the "normal" 40 hour work week wi th in the prison does not 
ex is t .  The inmates work substant ia l ly  fewer hours. Thus, the maximum 
quarter ly wages reported in  the table w i l l  tend to run high. The fu l l  
work week is d i f f i c u l t  to achieve in the i n s t i t u t i o n .  Limitat ions imposed 
by "s ta te  use" systems, r es t r i c t i ng  the market for prison made goods to 
government agencies, confine employment to prison maintenance and the 
production of l imi ted goods. #~ a resu l t ,  "prisons often have trouble 
keeping al l  inmates occupied". "~ Consequently, even those inmates who 
work seldom achieve a 40 hour week. Furthe~ the working day is a l so  
reduced by securi ty matters, v i s i t a t i o n  in ter rupt ions,  therapy programs, 
long meal breaks (due to dining hall crowded condit ions) and daytime 
counts. These administrat ive matters tend to "reduce the prison indust r ies  
work day to as l i t t l e  as four and seldom more than s ix hours" per day.20 
According to table 4, qual i fy ing wages are rarely achieved. Even where 
qual i fy ing wage requirements are sa t i s f i ed ,  low prison Wages would tend to 
produce only the minimum benefit% which in most states fa l l  under 20 
dol lars per week. Table 5 enumerates minimum benefit  levels in each 
state e f fect ive on December 31, 1975. F o r  that year, the median minimum 
benefi t  amount was $14 a week, or $56 for a four week period. -At the 
same time, the average monthly payment per unemploymen~ compensation 

�9 recipien~ was $278. 

18/E.g., McLaughlin v. Royster No. 13,881 at I -2 (4th C i r . ,  mem., Sept. 8, 1969). 
"-T-here is  no const i tut ional  requirement that pr isoners~e Pai_d-at all for work ~ 
required to be performed during the terms of imprisonment." 
19/ Glaser, The Effectiveness of a Prison and Parole System,(Indianapolis: 
Bobbs-Merrill Co. Inc.,  1964) pp. 224-225. 
20/ M i l l e r ,  McArthur, & Mont i l la ,  The Role of Prison Industr ies Now and in 
t--h-e Future: A Planning Study (Wash. D]C.: Ins t i t u te  of Criminal Law and 
Procedure, 1975) pp. 28-29. 
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f. Employer Must Contribute to the :Unemployment Compensation Fund 

- The primary source for financing state unemployment benefits comes from 
taxes paid bysubject employers based onthe wages earned by their covered 
workers. Only three states, Alabama, Alaska and New Jersey collect from 
employees contributions on wages earned. In most states, (42) the standard 
tax rate levied on each employer until they establish a rate based on their 
experience rests at 2.7 percent (the maximum allowable credit against the 
federal tax) for the f i rs t  $4200 in wages paid to a worker within a 
calendar year. Wages, by state law, include the cash value of remunera- 
tion paid in any medimum other than cash, including, in accord with the 
federal pattern, employers payment of employees' tax for Federal old-age i 
Survivors Insurance and payments from or to certain special benefit funds 
for employees. ~ 

Every state adjusts thc individual taxlevel according to each employer's 
unemployment history. The greater the number of ex-employees receiving these 
benefits, the higher the tax imposed on the employer. Experience rating 
p;'ovisions vary among the st~ zs .  Most states (32) ut i l ize a reserve-ratio 
formula. By this method, recuFds are maintained evidencing the employer 
payroll, contributions and benefits paid to his/her workers. The benefits 
are substracted from the contributions, with the difference divided by the 
payroll to determine the size of the balance in terms of the potential 
l i ab i l i t y  for benefits inherent in wage payTnents. 

Forty-two statesand the federal government's prison industries 
administrators responded to an inquiry concerning unemployment compensation 
rights of their inmate employees. No state reported contributing towards 
the unemployment compensation fund based upon inmate wages. When reasons 
were supplied they generally fel l  under three categories; a) s ta te  law 
excludes inmates from unemployment compensation protectioD; b) state 
law excludes state employees from unemployment compensation; or c) the 
inmates fail to earn qualifying wages. 

Fear also has been expressed by corrections off ic ials that the Unemploy- 
n~nt compensation tax on inmate labor would be burdensomely high in l ight 
of the experience ratios. Ex-offenders, newly released, Suffer a dispropor, 
tionately high unemployment rate when compared to the general population. 
Studies into ex-offender employment problems are replete with exampies of 
chronic unemployment. The 1967 Task Force Report on Corrections of the 
President's Commission on Law Enforcement and Administration of Justice 
reported that three months after release, only about four out of ten 
federal releasees had worked at least 80 percent of the time,~and nearly 
two out of ten had s t i l l  been unable to find work of any kind. Given 
this high unemployment rate, the experience ratio formulas would drive 
the unemployment compensation tax for inmate labor to the maximum 
allowable amounts. 
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g. Inmates Must be El igible and net Suffer a Disqual~f icat ion�9 

�9 F ina l ly ,  the employed inmate, l i k e a n y  other worker; must meet t h e  
general �9 e l i g i b i l i t y  requirements, As previously mentioned, aside from 
the attainment of a qual i fying wage in a covered industry, e l i g i b i l i t y  
normally depends upon the a~a i l ab i l i t y  to work, evidenced by signing up 
at a local employment off ice and maintaining a Visable work wil l ingness 
by subsequent v is i ts .  This may be achieved byan inmate at release who,  
during his/her las t  year of incarceration (base period)~is employed. For 
those inmates ceasing work pr ior  to the f ina l  year, a vlable base period 
may be lost  and the potential benefi t  year expire pr ior  to release. 

The inmate who terminates employment before the release date may also 
lose his/her r ight  to col lect  benefits through statutory d isqua l i f i ca t ion .  
Disqual i f icat ion most frequently arises from voluntary job separation 
without good cause, discharge for job related mfsconduct or refusal to 
accept suitable employment. In a penal i n s t i t u t i on ,  the f i r s t  fac t �9  
would most frequently come into play. Chro~c absentism, fa i lu re  to �9 
appear at the assigned work de ta i l ,  may resu l t  in lose of that assignment. 
Such loses are interpreted as discharge s for cause, const i tut ing a 
voluntary job lose. 

The period of unemployment compensation disqualification~:~aries by 
grounds and state. In some states, benefits are merelypo~t~ned for  
a prescribed period. In ot,~ers, a reduction of benefits otherwise payable, 
or a total cancellation of benefit rights may occur. Unlike problems 
arising from inabi l i ty  to work, which terminates immediately upon a change 
in condition, disqualif ication results in benefit deprivation for a 
def ini te period specified by law or set by the administrative agency 
within the l imits contained in the law, or for the duration of the unemploy- 
ment period. Typically, the disqual i f icat ion period encompasses the week 
in which the disqualifying act Occurred, and a.specific number of consecu- 
tive calendar weeks following. These "penalty" weeks vary, ranging from. 
four weeks in Puerto Rico to onethrough twenty-six weeks in Texas. Some 
states disqualify for the entire unemploymen't period, requiring a specified 
amount of new work or wages to requalify. Addit ionally, some states not 
only postpone benefits, but reduce them as well. 

Work Release 

i 

The last  facet of inmate labor to be examined consists of employment 
wi th in the community under a work release or work furlough program. The 
f i r s t  work release plan dates back to 1913 in Wisconsin.  A hiatus existed 
unt i l  1956 when Virginia inst i tuted�9 program. Since then,�9 other states, 
the D i s t r i c t  of Columbia, and the federal government have au�9 work 
release. The essential character ist ic under a l l  theseprograms is the 
emphasis placed upen�9 the inst i tu t ional iza �9 of the inmate by 
giving " fur ther  �9 transi t ional preparation for community l i fe . "21 In so 
s t r i v ing ,  nearly one-half of those states in which a work release program op- 
erates ins is t  that the working conditions simulate those exist ing for the 
general labor force, includin 9 hours worked and receipt of the prevail ing 

21/ Administrative Directive, State of Connect~icut Dept. of Corrections 
Chapter 8.1 (4)(a)(1) .  
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22 wages. Consequently, the jobs held under theseprograms are high paying 
and more "regular" than prison jobs,  producing fewer impediments towards 
the co l lec t ion  of unemployment compensation. Another potentia]~ bar r ie r  
is l i f t e d  by the statutes. According to them, work releasees are not 
considered employees of the correct ions department .but of the individual 
pr iva te  employer. The D i s t r i c t  of Columbia sta%ute exempl i f ies th is  rule.  

Except where employed and paid by the D i s t r i c t  of  
Columbia for  the performance oF work for  the D i s t r i c t  
of  Columbia government, no prisoner employed in the free 
community '" unc,.r the provisions of the subchapter shall 
while working in such employment in the free'community 
or going to or from such employment be deemed to be an- 
agent, employee or servant of the Distr ict of Columbia 
government (D.C. Code Annotated w 24-470). 

Thus, state employe restrictions do not come into play. 

In spite of thegreater ease in which benefits may be obtained under 
these programs, the low uti l izat ion of work release in most states, 
usually les~ than lO percent of astate's,  prison population, results in 
few inmates releasees receiving this protection. Table.~6 enumerates 
work release sizes by states for those jurisdictions which responded 
to our questionnaire el ici t ing this information. Also, reproduced here 
in Table 7, is the work release sizes and ut i l izat ion rates as recorded 
by Richard Swanson in his work release survey. 

Certain obstacles exist which hinder the receipt of unemployment 
insurance by work releasees. First, a few jurisdictions, by statute, 
exclude th is  group from covered employment. For example, one unemploy- 
ment compensation e l i g i b i l i t y  condi t ion wi th in  the D i s t r i c t  of  Columbia 
spec i f i ca l l y  depends upon not having been 

a prisoner in a D i s t r i c t  of Columbia correct ional 
or penal i ns t i t u t i on  who was employed in the f r ee  
community under author i ty  of the D i s t r i c t  of Columbia 
Work Release Act, or that  he has not made a claim 
for  benefits with respect to a week during which 
he was a prisoner in a D i s t r i c t  of Columbia 
correct ional or penal i n s t i t u t i o n .  [D~. Code Annotated w 
46-309(f) ]  

Some sta tes which presently extend unemployment.Compensation coverages.. 
to work releasees ~re debating a chabge in pol:icy. One:such S ~ . i s  ~', 
Michigan which has under cons idera t iona b i l l  [Senate B i l l  1051 (1975,)] 

22/ As of 1973, 44.2 percent of those states with a work releaS:e program 
l~g i s l a t i ve l y  require that rates of pay and hours must be at least equal :~ 
to prevai l ing rate in con~nunity. Swanson, Work Release: Toward an 
Understandin~ of the Law, Policy and Operation of Community-Based State 
Correct ions, volume I ,  LCarbonoale, l l l i n o i s :  Center for.Study of Crime, 
Deiinquency and Corrections, 1973] at Appendix A, p. I I  Se~, e.g. 
Administrat ive Direct ives, state of Connecticut Dept. of c6rrectfbns 
Chapter No. 8.1,2(b) ;  Ga. Code Ann. 125-3-4-.04(4)(a).  Federal law has a 
s imi la r  provision 18 U.S.C. w 4082 (c ( i i i )  1970. 
23___/ l__dd=, Appendix A, Table 5. 
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which would amend the Michigan Employment Security Actby adding to the 
l i s t  of uncovered employment "Services performed.by..an.i~mate of a j a i l  ...... 
or penal inst i tut ion under a vmrk-passprogram,.'... ,:The b i l l ' s  supporters 
contend that this exclusion wi l l  foster work release growth. They argue�9 
that upon release, work release participants l ose the i r  e. i ig ibi l . . i ty: in 
the program and most often the jobs. they held thereunder.. Many of. these . 
individuals, handicapped with ,ex-con" stigmas, encounter d i f f i cu l t y  in. 

�9 securing employment. Consequently, under the experience-ratio method 
of determining the unemployment compensation tax paid by employers, 
whereby benefits are charged back to the employer,: the employer 
participant in the work-pass program must pay a high tax rate. 
This would discourage their future participation and compound the 
d i f f i cu l t y  in recruit ing new employersifor theprogram~ .. 

Second, because of restr ict ions placed upon individual work release 
duration, many participants are unable to accumulate a suff ic ient period 
of employment in order to qualify for benefits.�9 Work release acts as a 
transitional device. I t  assists Sn.the reintroduction of the incarcerated 
offender into the free community. Assuch,  participation in i t  is limited 
to the months immediately preceding the anticipated release date..Table 
8 identi f ies the maximum duration for those states whiChresponded to our 
work release questionnarie. Inaddi t ion,  i t  reveals the average duration 
for the program for the-eight states which had thisinformation available. 
Only one state reported an average duration in .excess.~f five months, or 
well less than two calendar quarters. 

Third~ many work releasees lose their work release jobs on grounds 
constituting a disquali f ication under the various state unemployment �9 
compensation laws. Although most inmates leave work releasejobs as a. 
result  of parole or discharge, the states do report a substantial number 
of terminations resulting from rule infractions, alcoholism, drugs, escape 
and poor adjustments. An insight into the extent of these "unfavorable" 
terminations is found in reports by state correztions departments from 
Michigan, Connecticut, and Nebraska. Connecticut reports that f o r  ~ 
1974-1975, 14.3 percent of al l  participants were removed for cause,�9 
primarily due to drugs, alcohol or escape. Michigan disclosed that ' 
in 1974, 12 percent of all participants were f i red, 16.percent su f fered 
discipl inary terminations, 4 percent escaped, and 2.percent quit �9 
Finally, since the inception of the Nebraska work release program, 20 
percent have le f t  the program due to rule violations, 2 percent after an 
inmate's request and 4 percent because of escape. 

Fourth, in l ight  of most inmates' meager work histories, lack of j ob  
sk i l l s  and under-education, work release employment most oftenconsists 
of unskilled labor. Accordingly, wages received by the participants 
tend to fal l  at the lower end of the pay scale, usually the minimum wage. 
Low pay coupled with short job stays may prevent the work releasee from 
accumulating a suff icient gross wage which.would ent i t le  him to unemploy- 
ment compensation benefits. Or, alternatively, a qualifying wage may be 
achieved, but the benefits der.ived from thi~ wage would typical ly be the 
minimum or close to i t .  
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I I .  Arguments Supportin9 Released Offenders Rights to Unemployment Compensatio~ 

The above analysis detai ls  t h e d i f f i c u l t i e s  �9 by released 
offenders when applying for unemployment compensation. �9 Each state has been 
given free reign by the federal government to desiqn and ooerat~ the i r  
unemployment compensation system (with only a few conforming requirements �9 
speci f ied in FUTA in order to receive a federal c red i t ) .  ThuS, two 
released inmates from d i f fe ren t  states,  under ident ica l  circumstances 
v is -a-v is  work h is tory ,  salary, e tc . ,  may, when applying for  unemploy- 
ment benef i ts ,  receive contrary resu l ts .  A general izat ion however may 
be made. The major i ty of released offenders w i l l  lose in the i r  e f f o r t s  
to receive unemployment compensation based upon pre-prison and prison 
employment. The new releasee w i l l  be trapped in a paradox. To qua l i fy  
for  unemployment, he w i l l  f i r s t  have�9 secure a new job in the community 
and f u l f i l l  the prerequisi te work requirements. Yet the new releasee, 
at the point of release, frequently in the most desperate need for  n~ney 
in which to s ta r t  his l i f e  anew, suffers severeemploymenthandicaps and 
as a group, exhibits high unemployment rates. 

To bypass the h i t  or miss inoividual appl icat ion procedure in which 
a handful of releasees may qua l i f y  for  benef i ts ,  l eg i s la t i ve  act ion is 
needed to assure a larger percentage of inmates f inancia l  assistance at 
release. In spite of the numerous d i f f i c u l t i e s  previously mentioned, a 
compelling arguement for such l eg i s l a t i ve  reformcan bemade. 

The need for increased government f inancia l  assistance, over and above 
the t rad i t i ona l  gate money, is well documented elsewhere and shall  not be 
fur ther  discussed in th is paper.~ In approaching a l eg i s l a t i ve  body, 
proponets for expanding unemployment compensation ceverage to released 
inmates, in addit ion to the arguments concerning the desperate f inancial  
need shared by most of these indiv iduals and the paucity of government 
economicassistance presently at. the i r  disposal,  may make the fo l lowing 
arguments which d i rec t l y  touch and concern the unemployment compensation 
system: 

:.%; 
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State 

AI a bama 

Alaska 

Ar i zona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Dist. of Columbia 

Florida 

Georgia 

Hawa i i 

Idaho 

I l l i no is  

Indiana 

Iowa 

Kansas 

Kentucky 

Louis i ana 

�9 ...... O :  �9 �9 O 

TABLE 4 

PRISON 1NDUSTRY WAGES AND UNEMPLOYMENT COMPENSATION RIGHTS 

Average Quarterly 
Prison Industry Wages 
Per Inmate I 

none 

$I 04 

none 

81.77 

none 

none 

78 

121.81 

162.50 

52. 

Maximum Quarterly 
Prison Industry Wages 
Per Inmate ~ 

none 

no industries program 

$182 

none 

182 

48.754 

48.104 

74.104 
235.954 

none 

none 

156 

208 

300 

65 

654 

45.50 130 

24.704 

Wages Required ~or 
Minimum Benefit ~ 
Base Period / lligh quarter 

$525 $350 

750 

562.50 375 

45O 

75O 

75O 

600 

360 

450 300 

4O0 

432 175 

150 

520 416.01 

800 

500 400 

300 200 

570 

343.75 250 

300 

-o e . .  - �9 

Qualifying Wages 
Average Maximum 
quarterly / quarterly 

no no 

no no 

no no 

no no  

no no 

no no 

no no 

no no 

no no 

no i '~  no 

no ~ no 

yes yes 

no no 

no no 

no no  

riO no 

nO no 

no no 
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State 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 

New York 

North Caro]ina 

North Dakota 

Ohio 

Ok] ahoma 

Oregon 

Pennsy]vania 

Average Quarterly 
Prison Industry Wages 
Per In~Bte 

none 

65 

22.50 

none 

54.35 

91 

78 

40.69 

60 

9O 

127.40 

.0 .  . . . . .  �9 �9 �9 .O - O  

. _  2 

Maximum Quarterly 
Prison Industry Wages 
Per Inmate 

none 

1304 

97.50 

162.50 

none 

654 

32.504 

65 

44.204 

32.504 

122.854 

150,80 

65 

32,504 

44.204 

195 

156 

Wages Required For 
Minimum Benefit 
Base Period / High Quarter 

600 

360 192.01 

1,200 

350.14 

540 

360 160 

480 300 

455 299 

600 200 

528 375 

600 

600 

455 364.01 

600 

565 150 

600 

400 

5o0 

700 

440 120 

Qualifying Wages 
Average Maximum 
Quarterly-/ quarterly 

no no 

no no 

no no 

no yes 

no nQ 

no no 

no no, 

no no 

no , no 

no ~ '  

no F'~ no 

no no 

no yes 

no no 

no no 

no no 

no yes 

yes yes 
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State 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Ve rmo n t 

Virginia 

Washi ngton 

West Virginia 

�9 

Wyoming 

Average quarterly 
Prison Industry Wages 
Per Inmate 

130 

72.80 

104 

none 

65 

171.60 

65 

�9 �9 �9 �9 �9 �9 
I 

Wages Required For 
MinimumBenefit. . . . .  
Base Period / High Ouarte~ 

Maximum Quarterly 
Prison ~ndustry Wages 
Per Inmate 

31 

Qualifying Wages ! 
Average Maximum i= 
~ r t e r l y  ! q.art~rl~ 

130 

84 

400 

300 180 

yes yes 

no no 

97.50 590 400 no 

254.80 504 

no 

338 no no 

nolle 500 125 

104 700 no 

171.60 600 

no 

yes 

130 

yes 

720 no 

122.204 

44.204 

no 

16.254 

1300 no 

700 no 

800 no 

1/ Unless otherwise indicated, average quarterly wage is based upon 1975 information supplied by states' corrections 
�9 department. 

2/ Unless otherwise indicated, based upon the 1975 maximum hourly rate as supplied by states' corrections department. 
purpose of this table, a quarter consists of 13, 40 hour weeks. 

3/ As of January I ,  1976. 

4_/ These figures are based upon maximum daily pay for inmates (including non-industries employment) for 1971. 

no 

no 

no 

For 
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State 

Connecticut 

Delaware 

Florida 

Georgia 

Idaho 

I l l inois 

Indiana 

Iowa 

�9 

Michigan 

Missouri 

Nebraska 

New Hampshire 

New York 

Ohio 

Pennsylvania 

Rhode Island 

South Carolina 

Tennessee 

Texas 

"Virginia 

Z.!:&. 

TABLE 6 

STATE WORK RELEASE PROGRAMS 
BY NUMBER OF INMATE PARTICIPANTS 

March I ,  1976 

Number of Inmates 

3,060" 

935 

16,568- 

II,180 

593* 

8,110 

4,392 

1,725 

6,606 

I0,612 

4,000 

I,~259 

302 

16,056 

9,538 

7,000 

594* 

6,100 

4,569* 

18,934 

6,092 

Number of 
Work Release Residents 

170 

70 

1,41 9 

300 

9 

192 

.I15 

95 

300 

i l i  

50 

120 

1"3 

5OO 

135 

82 

35 

375 

373 

50 

96 

Inmate populations as of January 1, 1976. 
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State 

Co nnecti cut 

Del awa re 

F1 or ida 

Geo rg i a 

Idaho 

I11 imois 

Iowa 

Maryland 

Mi chi gan 

Missouri 

New Hampshire 

New Jersey 

New York 

North Caro l ina  

Ok I ahoma 

South Caro l ina  

Tennessee 

Texas 

. 

. 

3. 

L ,! 4 

TABLE 8 

WORK RELEASE PAY AND DURATION 
March l ,  1976 

Average Weekly 
Gross Sa la r  

$]17.522 

85.00 

9].96 

126.403 

I00.00 

90-150.00 

125.00 

100.00 

131.60 

95.00 

Average 
Durat ion 

3-4 months 

4 months 

6-12 months 

4.5 months 

2-3 months 4 

4.5 months 

!00.00 

I00.00 

110.002 

132.00 

I00.00 

171.51 

4 months 

1 
Maximum 
Durat ion 

6 months 

12 months 

24 months 

3 m)nths 

12 months 

6 months 

I0 months 

9 months 

3 months 6 months 

12 months 

Naximum Durat ion is found in  the s t a tu tes  and regu la t i ons  a u t h o r i z i n g  work re lease.  
Se lec t ion  of  inmates to p a r t i c i p a t e  in  work re lease programs is  l i m i t e d  to those 
p r i soners  who are w i t h i n  a spec i f i ed  t ime u n t i l  t h e i r  probable re lease.  

F iscal  year 1 9 7 4 -  1975. 

Based on 40 hour week a t  average wage o f  $3.16/hour f o r  F isca l  Year 1974 - 1975. 

1974 s t ~ : t i s t i c s .  
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State I 

Cal i fo rn ia  
F1 ori da 
Georgia 
Michigan 
New York 
North Carolina 
Ohio 
Texas 
Total 

TABLE I0  

COMPARISON OF INITIAL UNEMPLOYMENT COMPENSATION CLAIMS WEEKLY 
FILED AND NUMBER OF INDIVIDUALS WEEKLY RELEASED FROM STATE 

INSTITUTIONS 

Prison Population 

20,007 
15,709 
l I, 067 
I0,882 
16,056 
12,486 
I l ,451 
18,934 

Average 
Weekl~ Released 2 

I n i t i a l  Unempluyment 
Insurance Claims 
Filed ~ 

136 60,120 
114 11,796 
86 17,207 

I00 30.834 
172 42,951 
90 32,012 

104 22,794 
1 9 ~  11,741 

22-9,455 

I .  The eight states used in tKis comparison were chosen because they each 
had, as of January I ,  1976, in~ i te  ~opulations in excess of I0,000. 

2. These weekly released f igures ~re based on 1970 f igures,  proport ionately 
increased by the difference in the total  inmate population for  each state 
in 1970 and 1976. 

3. These f igures are for the week ending January 17, 1976. 

4. The average weekly release is .4118 percent of the i n i t i a l  tmemploymer,t 
insurance claims f i l ed  for the week ending January 17, 1976. This f igure 
is suLject to s ign i f i can t  weekly changes, as the average weekly release 
numbers are only estimates, and the number of claims weekly i n i t i a ted  may 
d ras t i ca l l y  change. However, insp i te  of any a l te ra t ions ,  i t  is unl ike ly  
that th is  f igure w i l l  ever surpass one percent. 

I 
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Unemployment Insurance: Changes for Releasee Participation 
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Introduction 

As presently written, state laws exclude releasees from~the unemployment 
insurance rolls because they either fail to qualify for benefits or are 
specifically disqualified. The unemployment compensation report prepared 
for our second advisory committee meeting outlined the obstacles confronting 
a release, inmate applying for unemployment insurancebenefits~ In spite 
of these challenges, relatively few changes need be made in the state 
unemployment insurance laws in order to bring releasees into compliance with 
their requirements. This report describes prototype amendments necessary.to 
open up the unemployment insurance system to a-releasee. When reading this 
report, the following caveats shouldbe remembered: 

I .  Unemployment insurance laws are not uniform. However, 
because the Federal Unemployment Tax Act (FUTA) imposes certain 
requirements upon thestates  i f  they wish to receive a Federal 
credit  on the employer tax, most state laws:fol lowa similar pattern. 
Thus, the suggested amendments should, with minor changes, beamenable 
to most state laws. 

2. Theseamendments cover only those inmates who, while in 
prison, worked. The unemployment insurance laws, short of a 

drastic overhaul, Cannot be made to accommodate an idle,  non-working 
individual. As for the inmate with a pre-incarceration work history 
suff ic ient  to qualify for unemployment insurance, special provisions 
would have to be made whereby his benefits could be stayed during 
incarceration and distributed after  release. 
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Amendments 

' Each state 's  unemployment insurance law contains a section devoted t o  
de f i n i t i ons .  Most states, fo l lowing the FUTA example, use s imi lar  de f in i t i ons .  
Within th is  section, many of the amendments necessary, to incorporate releasees 
into the unemployment insurance system may be introduced. The most important 
change fa l l s  under the category "Employment". Employment defines Which 
employers and workers are subject to the unemployment insurance laws. 
T rad i t i ona l l y ,  employment was comprehensive and only excluded those 
services which, by law, were spec i f i ca l l y  deleted. These excluded 
services typ ica l l y  included ag r i cu l t u ra l , l abo r ,  employment for  the state 
student labor, and domestic services.- The exclusions alone would 
el iminate the releasee who had ~ rked  while in prison fo r  the Department 
of Corrections, i .e .  state employment, from receiving unemployment insurance} '~#~" 
However�9 �9 the 1976 amendments to FUTA (P.L. 94-566, w demand that ,  i f  
the state wishes to receive a tax c red i t ,  they must cover the i r  own 
employees l /  In order to c l a r i f y  the state inmates' posture v is-a-v is  
th i s  change, a suggested amandment might read as fo l lows: 

"Employment" means 

"Services performed a f te r  1 9 ,  by an indiv idual  
for  the state of or any ins t rumenta l i t ies  of th is  
state or in the employ of th is  state and one or more other states 
or the i r  ins t rumenta l i t ies ,  including services performed by a 
former inmate of a state prison or other State 
correct ional f a c i l i t y  while the appl icant ~ s  an inmate at that 
prison or other correct ional i n s t i t u t i o n . " ~ i  

A longwi th  th is  expanded de f i n i t i on ,  certa in language to �9 laws must 
be repealed. In 1970, amendments to FUTA required states to cover state 
employees of certain i n s t i t u t i o n s ,  including hospi ta ls.  At that time, 
exceptions to th is inclusion were enumerated, among them services performed 
" for  a hospital in a state prison or other state correct ional i n s t i t u t i o n  
by an inmate of the prison or correct ional  i n s t i t u t i o n " .  �9 S imi lar ly ,  the 
1976 amendments to FUTA specify that  although state employment must be 
covered, such coverage need not extend to services performed "by an 
inmate of a custodial or penal i n s t i t u t i o n "  (P.L. 94-566, ~ l15(b) ) .  I t  
should be noted that  FUTA does not demand these exclusions, but on ly  
permits them without jeopardizing the Federal tax c red i t .  Fo l lowing the 
1970 Amendments a l l  states seized upon the opportunity~to exclude~.inmate 
hospital services. Therefore, a l l  state laws would have to be amended b y  
repealing sections pertaining to specif ied inmate exclusions. 

I /  Prior to these amendments the states were permitted, at the i r  own d iscre t ion,  
t--o include or exclude services performed for  the s tate.  

2/ This language substant ia l ly  Comes from Minnesota B i l l  H.F. No. 1072 (1975) 
~hich attempted to include releasees into the state unemployment ir,~urance 
st ructure.  
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Another de f in i t iona l  change concerns "wages" Unemployment insurance 
laws state that in order to receive benef i ts ,  the ex-worker must have earned 
a speci f ied amount during a prescribed period of time. Due to meager i .n~te 
wages, few releasees have earned theminimum qual i fy ing grosswages.~ The 
fol lowing a l te ra t ion  would overcome th is  problem by creat ing,  f o r t h e -  
purposes of th is  act, certa in f i c t ions  with respect to inmate remuneration: 

"Wages paid to inmates of s tate correct ional  f a c i l i t i e s ,  not- 
withstanding any other provision in th is  act ,  means an amount 
computed at the prevai l ing state minimum hourly wag~, regardless o f  
any compensation received by inmates."3-/ 

or,  a l te rna t i ve ly ,  an amendment might state 

"Wages paid to inmates of state correct iona| f a c i l i t i e s  
means an amount computed at t hehou r l y  wage received by the lowest 
grade c i v i l  service employee in the state~"~ / 

The concept of benef i t  year poses another d i f f i c u l t y  for  released 
iamates. By l im i t i ng  the co l lec t ion  period to the i year fo l lowing a 
period of employment, many releasees w i l l  be unable to co l l ec t  insurance 
because they are incarcerated during the e l i g i b i l i t y  p e r i o d .  To surmount 

t h i s  hurdle the fol lowing de f i n i t i on  may be added: -~ 

"Benefi t  year" with respect Ce an inmate released from a s t a t e  
correct ional f a c i l i t y  means the one year period beginning with 

t h e  f i r s t  day of the f i r s t  W~@k fol lowing the inmates release f r o m  
a correct ional i n s t i t u t i o n " . ~ /  

By making the above de f in i t i ona l  amendments, other provisions wi th in 
state unemployment insurance laws should cover the releasee without need for 
fu r ther  a l te ra t ions .  For example, e l i g i b i l i t y  problems are removed because-the 
releasee wi.ll have a viable benef i t  year in which to f u l f i l l  the n e c e s s a r y  
condi t ions, such as report ing to an employment o f f i ce .  Amount and duration 
of benef i ts,  which are computed according to gross wages during the base 
period, may be ascertained by adhering to the wage f i c t i on .  Employer tax 
may be paid by the state as they would for any other employee, again 
based upon the f i c t i t i o u s  wage scheme. The one other area to which speciai 
a t tent ion must be directed concerns d i squa l i f i ca t i ons .  

3/ Language comes from Cal. S.B. 626 (1975). Senator Behr has indicated that 
he w i l l  reintroduce this b i l l  in the i977 session. 

4/ See Minnesota Bi l l  Fn. ! .  Under the Minnesota unemployment insurance rate 
Tchedule, th is  would resul t  in a benef i t  of about $60 per week. 

5/ In those states with " ind iv idua l "  base periods, the te rmina t ion  coincides 
with the inception of the benef i t  year. In these j u r i sd i c t i ons  an amendment 
to the base period de f in i t i on  may be necessary. 
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Disqualification 

Disqualification universally includes voluntary job terminations with- 
out good cause. Even where the statutes are s i lent  as to the effects of 
imprisonment, courts have-held that an i l l ega l  act result inq in incar- 
ceration is tantamount to a job leave Without good cause, thereby denying 
releasees' appeals for benefits. So as to c lar i fy  this issue, the 
disquali f ication sections should specif ical ly state that an arrest 
and imprisonment wi l l  not jeopardizethe inmate's r ight to collect-benefits 
in the future.�9 Under the scheme proposed above, this languagemay be super- 
fluous, since we are predicating benefits upon.a r~ght earned after affffest, 
i .e .  prison labor. However, i f  efforts are made to extend benefits based 
upon pre-arrest labor, then two additional changesmust be made.. 

First ,  any existing language specif ical ly disqual i fy ingan individual 
based upon an arrest and incarceration must be repealed. (Unless arrest 
is for a job misconduct incident which would disqualify the.individual on 
grounds other than voluntary qu i t . )  Second, a delay clause must be created 
whereby benefits otherwise due are held in abeyance until~the individual ~s 
freed and competent to collect the insurance. Such.a �9 has some precedent- " 
in state laws. For example, the Georgia Employment Security Act preserves wage 
credits and benefit �9 rights for those entering the armed services during a 
national emergency. These rights ~Te kept alive for the period of actual 
service and six months thereafter.~/ 

I f  wage credits from preincarceration labor are preserved, than a 
potential confl ict  would arise in those situations where an individual could 
qualify fcr unemployment insurance based upon both inmate and c iv i l ian 
employment. In those situations, the law should specify which employment . 
controls, i.e. the anmunt of wages paid, benefits to be distr ibuted, employer 
to be charged. Equity considerations would favor basing the unemployment 
insurance upon inmate labor. I f  benefits derived from the c iv i l ian.employ-  
ment, an employer's unemployment insurance account �9 would be �9 for these . - 
payments and his experience-ratio affected. This would resu l t / in  an increase .... 
tax upon the employer due to his employees criminal behavior._ 

Some concern over this scheme may center Upon inmate, labor disincentives. 
An inmate who had a civ i l ian job with wages .greater than thosepaid in 
prison (orgreater than the f i c t i t i ous  minimum wagedistributed under the " 
proposed amendment above) may elect not to workWhile~incarcerated~,.so that 
his eventual unemployment compensation would .be greater .~ ,Th is .concef i f f  may.:i-~.;.- . 
be countered in two ways. First ,  many state laws require that every able ..". 
inmate work when jobs are available. Second, due to prison Overcrowding~, i t  ,~ 
is a simple fact that many inmates, regardless of their desire wi l l  be unable 
to work or wi l l  perform meaningless tasks devoid of rehabi l i tat ion purposes. 

6_/ See Ga. Code Ann. ~54-608. 

7/ I t  is interesting to note that the Georgia Statute referred to in footnote 
provides that benefits paid to persons who had entered-the milita'ry~'during 

a national emergency are not debited to the employer's employment experience. 
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!i { ') Extended Benefits 

~ ...... In recent years, Congress has provided for extended unemployment insurance 
i,| benef i ts,  to be used once the regular state benef i ts expire (usual ly a f te r  26 
i~ weeks).~ Z In order to qual i fy  for  extended benef i ts ,  an individual need only 

have been on the regular state unemploymentinsurance ro l l s  and maintained 
his e l i g i b i l i t y .  These extensions may run for  39 weeks, over and above the 
normal state duration. As a pract ical  matter, when approaching l eg i s l a t i ve  
bodies, i t  may be wise tO specify that insurance, based uponinmate labor,  would 
not include the supplemental and extended benef i t s .  Limit ing the releasee to  
the regular 26 week program (or benef i t  year) is consistent with the>d is t r ibu t ion  
period of LIFE and TARP, and should have no adverse af fect  on our ult imate goal 
of ameliorating re in tegrat ion.  The consensus among correct ions o f f i c i a l s  and 
penologists is that t h e : i n i t i a l  six month period is the crucial  time in which 
the releasees'success or fa i l u re  is most commonly determined.. Extended benefi ts 
to releasees would be at a considerable expense to the g0vernmentand raise " 
the specter of a substantial  work d is incent ive.  Cal i forn ia State Senator 
Peter Behr has indicated that his new b i l l  aimed at extending benefi ts to  
releasees w i l l  d i f f e r  from i ts  predecessor in that  i t  w i l l  l im i t  benefi ts 
to six months. 

Miscellaneous 

When extending unemployment insurance benefi ts to releasees, state law, 
other than the Employment Security s tatutes,  may have to be amended. For 
example, in Arizona, there is a s tatutory  provision which s ta tes- that  no 
prisoner who receives compensation for  his labor shall be considered an 
employee of the state or Department of Corrections nor shall he be covered 
by workmen's compensation or other benef i ts .~ /  

�9 " -  i ;.! . ; i '  .- . 
;- . " >  

8--/ Federal -state extended benefits cover the 27 to.39th-Week ;olf-unemployment 
and are funded 50 percent from state and 50 percent from Federal unemp]oymen~ ; 
accounts. Emergency unemployment benefits cover the 40th to 65th week andare '  
f u l l y  funded by the Federal unemployment accounts. This program is temporary, 
due to expire March 31, 1977. 

9_/ Ariz.  Rev. Stat. Ann. w See also Cal i forn ia Penal Code w 
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A STUDY TO DETE::IINE THE NUMBER OF IN?,LETES IN THE 
TEXAS DEPARTMENT OF CORRECTIONS WHO WERE 

ELIGIBLE FOR UNEMPLOY~.IENT INSURANCE- .. 
PAYMENTS PRIOR TO INCARCEP/~Ti0N 

J 

pURPOSE OF THE STUDY 

The purpose of this study was to determine�9 number 

of inmates in the Texas DePartment'of Corrections who�9 

eligible for unemplo)~ent insurance payments prior to incar- 

ceration. 

METHODOLOGY 

The p r o c e d u r e  f o r ~ t h i s  s t u d y  was t o  c o l l e c t  t h e  name,  

TDC number and Social Security Number, from a sample of 

inmates in the Texas Department of Corrections The Social . 

Security Number was collected since it is the identifier 

the Texas Employment Commission uses to access their records. 

The names and Social Security Numbers were sent to the 

Texas Employment Commission for processing. The Texas Em- 

ployment Commission maintains computerized Master Wage Files. 

The inmates in the sample were compared to the Master Wage 

File as if they had requested Unemployment Insurance asSis- 

tance This process generated data which indicated the 

inmates eligible, the maximum benefit (money) per week each 

individual would be eligible to receive and the total amount 

of money the individual was entitled to draw. An analysis 

of this �9 is presented in the results section of this 

report. 
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Sample 

The sample (n=461) for this study consisted of all 

transient inmates confined in the Texas Department of Cot- - 

rection's Diagnostic Unit on December 4, 1975. The Diag- 

nostic Unit is the receiving location for all offenders 

committed to the Texas Department of Corrections. Transient 

inmates are those who have recently been received and have 

not yet been assigned to one of the fifteen units 

' This sample was selected for the following reasons. 

First, these inmates had been confined in TDC f0 r a maximum 

of three weeks. Therefore, they .constituted a group which 

would have been most recently in the work force. Second, 

the inmates at'the Diagnostic Unit came from all areas in 

the State. Third,. if the inmate had a Social Security Card, 

it would be in the personal property folder on the Unit and 

thereby readily available. 

RESULTS 

! 

I 

t 

Of the 461 inmates sampled, 346 either had a Social 

Security Card or knew their Social Security Number. The 

remaining llS inmates either never had a Social Security 

Card, had a card but lost it.or did not remember their 

Social Security Number. Therefore, it was possible for the 

Texas Employment Commission to provide Unemployment Insur- 

ance eligibility data on 346 individuals or 75 percent of 

the sample. 



0 

P 

0 



�9 

The c a l c u l a t i o n  of  the  p e r c e n t  o f  inmates who would 

h a v e  been e l i g i b l e  t o r e c e i v e  unemployment i n s u r a n c e - p a x ,  

ment p r i o r  to i n c a r c e r a t i o n  can be made in  two ways.  The 

f i r s t  method wo%Id be to use the sample n=461 and assume 

that: the 1IS inmates without Social Security Cards or who 

did not know their Social Security'Numbers, were not regular 

"participants in the work force and therefore would not be 

eligible for Unemployment Insurance. This assumption would 

Cause the data to be interpreted con:e~vaz~vely. Using this 

assumption, 22.78 percent of the sample (n=461) were eligible 

for Unemplo}~ent Insurance payments. 

The second method would use the sample size n=346 and 

assume the llS individuals for whom no Social Security 

Numbers were available would be proportionatmly distributed 

between the groups eligible to receive unemployment insurance 

payments and those uneligible. Using this ~method, 50.35 per- 

cent of the sample (n=346} would be eligible to receive pay- 

ments. 

Regardless of the method used to calculate the percentage 

of inmates eligible to receive unemployment insurance benefits 

prior to incarceration, 10S inmates were eligible. The number 

of weeks these individuals were eligible to receive payments 

ranged from one to twenty-six weeks. 

The average number of weeks the sample members were eligible 

to receive payments was 15. Table 1 presents the number of 

weeks the sample members were'eligible to receive payments. 
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. .  TABLE 1 

NUMBER OF WEEKS OFUNEMPLOYMENT INSURANCE 
SAMPLE WOULD HAVE BEEN E L I G I B L E  

�9 TO RECEIVE PRIOR TO I N C A R C E ~ T I Q N  . . . .  :~: : ~ 

O 

�9 . �9 

Number of Weeks 
N u m b e r  o f .  P e r c e n t  o f  

I n m a t e s  I n m a t e s  

0 

1 

2 

3 

4 

5 

6 

7 

8 

"9 

I0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

356 

1 

1 

1 

1 

1 

1 

7 

12 

15 

9 

8 

5 

7 

8 

2 

2 

2 

4 

7 7 . 2 2  

. 2 2  

. 2 2  

� 9  

� 9  

" . 2 2  

. 2 2  

1 . 5 2  

2 . 6 0  

3 . 2 5  

1.95 

1.74 

1 . 0 8  

1.52 

1.74 

.43 

.43 

.S3 

.87 

4 
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TABLE 1 ( c o n ' t )  

y 

Number  o s  P e r c e n t  o f  
Number  o g  Weeks  I n m a t e s  � 9  

z2 

:" 23 

24 

25 

26 

3 

3 

1 

11 

. 6 5  

. 6 5  

. 2 2  

2 . 3 9  

TOTAL 461  1 0 0 . 0 0  

O ~" 
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The weekly amount of Unemployment Insurance the sample 

members would have ,been eligible to receive prgor to incar- 

ceration is sho%~ on Table 2. The weekly amounts ranged 

from $15 to $63. Sixty-three dollars being the maximum 

amount of Unemployment Insurance paid in Texas. The amount 

of money available to the 10S inmates who would have been 

eligible to receive �9 benefits totaled $74~981. 

i 
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�9 

. 
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TABLE 2 

WEEKLY AMOUNT OF UNEMPLOYMENT INSURANCE 
SAMPLE WOULD Ii~,VE BEEN ELIGIBLE 

TO RECEIVE PRIOR TO INCARCERATION 

Amount  = Number  o f  P e r c e n t  o f  Amount  Number  o f  P e r c e n t  o f  
(Dollars) Inmates inmates (Ddllars) Inmates Inmates 

0 

15' 
! 
! 

16 

17 

18 

19 

7.0 

21 

22 

23 

24 

25 

25 

27 

28 

29 

30 

51 

52 

35 

34 

356 

" I0 

2 

3 

I 

I 

I 

3 

3 

2 

1 

1 

1 

2 

4 

3 

7 7 . 2 2  

2 . 1 7  

. 4 5  

. 6 5  

. 2 2  

. 2 2  

. 2 2  

. 6 5  

. 6 5  

. 4 5  

. 2 2  

. 2 2  

. 2 2  

,' . 4 ~  

,,,. 

. 8 7  

. 6 5  

35 

36 

37 

38 

.39 

40 

41 

4Z 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

1 

1 

~ o  

1 

3 

2 

2 

2 

1 

2 

2 

1 

3 

1 

1 

2 

~ o  

. 22  

. 2 2  

. 2 2  

. 65  

. 4 3  

~ 

. 4 3  

. 2 2  

..43 

. 4 3  

. 2 2  

"~65 

.22  

. 2 2  

. 4 3  
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- 5 6  

5 7  ." 

58 

59 

Z59 
�9 TABLE 2 ( c o n ' t )  

Number  o f  P e r c e n t  o f  Amount  Number o f  P e r c e n t  o f  
I n m a t e s  I n m a t e s  ( D o l l a r s )  I n m a t e s  I n m a t e s  

2 

w ~  

3 

.43 

.65 

6O 

61 

6 2  

63 

TOTAL 

1 . 2 2  

1 . 2 2  

4 . 8 7  

31 6 . 7 2  

�9 461 I00.00 

. / .  �9 . 

..... :i.?: 

~ 

8 



0 

M 



\ �9 

! 

1 30 

UNEMPLOYMENT INSUEANCE 

ELIGIBILITY STATUS OF INMATES INCARCERATED 

in the 

GEORGIA CORRECTIONAL SYSTEM 

between 

June 1, 1976 and March 31, 1977 

Transitional Aid Research Project 
Correctional Services Programs 

Training Division 

GEORGIA DEPARTMENT OF LABOR 
Sam Caldwell, ConTnissioner 

January I0, 1978 
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INTRODUCTrON 
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�9 . . .  

This survey was produced at the direction of the U. S. Department of 

Labor to determine the number of persons who would have been el ig ible to 

, receive Unemployment Insurance benefits had they become unemPloyed and not 

incarcerated. 

U. I. wage f i l e  reports (Claim Record Card, ESA-405) obtained from the 

Unemploymentlnsurance Division of the Georgia Department of Labor were the 

source for this, survey. 

Included in this. survey are State offenders who would have been el igible 

for U. I. benefits at the time the Court remanded them to the State Department 

of Offender Rehabilitation for i.~carceration. Between June l ,  1976 and March' 

31, 1977~ 4,842 offenders were reported sentenced to incarceration in the 

State Correctional System. Of the 4,842 727 (15.0%) were el ig ible to receive ' 

U. I. benefits had they not been incarcerated; 2,885 (59.6%) were inel igible 

for benefits as a result of insuff ic ient or absent wages; 1,230 (25.4%)were 

unacceptable b(cause of questionable, unverified or nonexistent Social Security 

Numbers. 

Due to the in i t ia t ion of this survey in ~bvember 1976, U. I. wage f i le  

reports p r io r  to the Third Calendar Quarter of  1975 were not re t r ievab le .  

For this reason, offenders sentenced to incarceration before June I, 1976 
t 

could not be included. Consequently, in order to include l,O00 sample in~.~tes 

el ig ible for U. I benefits i f  not incarcerated, a subsequent survey, inclusive 

of data in this report, wi l l  be finalized in February 1978. 
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TABLE A-I 

Total Number and Unemployment Insurance E l i g i b i l i t y  Status of Inmates ALL AGES 

Sentenced to Incarceration between. JUNE I ,  1976 and MARCH 31, 1977. 

.Z  

PERCENT OFTOTAL 
INMATE STATUS NUMBER OF INMATES NUMBER INMATES 

I. Eligible for 
U. I. Benefits 

2. Ine1igible for 
U. I. Benefits 

727 15.0% 

2885 59.6 

3. Unacceptable 
Social Security 
Number* 223 4.6 

4. No Social Security 
Number** 1007 20.8 

TOTAL 4842 100.0% 

Sample Inmates 
(Item 1 Above) 727 15.0% 

*Unverified or Questionable 
**Wage File Reports Unobtainable 

, ,  �9 . . 
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( ) TABLE B-I 

Number of  Weeks of Unemployment Insurance Benef i ts Sample Inmates ALL AGES 

would have been e l i g i b l e  to  receive �9 i f  not incarcerated. 

NUMBER OF WEEKS NUMBER OF INMATES % OF INMATES 

p 

J.  

! 

! 
.i 
! 

c : 

5 

6 

7 

8 

9 

I0 

I I  

12 

13 

14 

1 5  

16 

17 

18 

19 

20 

21 

22 

6 

17 

26 

14 

17 

29 

89 

84 

99 

47 

53 

46 

28 

37 

18 

18 

16 

21 

12 

2.3 

3 .6  

1.9 

2 . 3  

4.0 

12.2 

I I  .4 

13.8 

6.5 

7.3 

6.3 

3.9 

5.1 

2.5 

2.5 

2.0 

3.0 

1,7 
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TABLE B-I 

(Cont'd) 

~"'~~ OF WEEKS NUMBER OF INMATES % OF I~MATES 

23. 

24 

25 

2 6 '  

i 3  

S 

5 

27 

1.8% 

.7 

.7 

3 .7  

TOTAL 727 I00.0% 
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TABLE C-I 

Weekly amount of Une~.-~loy~.:.ent Insurance Benefits sample lamates ALL AGES would 

have been e l ig ib le  to ~ceive i f  not incarcerated. 

WEFE~'O,_ Y 
BEKEFIT 
AM'D~JNT 

27 

28 

29 

3O 

31 

32 

33 

34 

36 

37 

38 

39 

40 

al 

42 

43 

NU,'.'..ER 
OF 

INMATES 
. , ,  , i ,  

152 

7 

10 

! i  

7 

5 

9 
t 

13 

3 

lO 

i2 

8 

21 
I 

3 

10 

"I" PERCENTAGE 
OF TOTAL 

INMATES 

21.0% 

.9 

1.4 

1. ~ . 

.9 

.7 

1.2 

1.8 

.4 

1.5 

1.4 

1.7 

l . l  

1.9 

3.0 

.4 

1.4 

, , ~ '  - 

TOT~'L NU'.IBER ( '~ " "" 
I V t WEEKS BE;liEFIT .~: ,aUNT 

AMOUNT DUE i DUE 

1290 I .S 3~,630 

82 2,296 

I01 2,929 

!23 3,6o0 

120 3,720 

81 2,592 

53 1,7~9 

115 .:,910 

187 5,=~5 

36 1,296 

163 6,031 

!16 a,408 

153 ' 5,967 
I 

I0,: ~,150 

191 7 ,~i 
260 I,),920 

z3 1,8") 

PERCENTAGE �9 
OF TOTAL 

AMOUNT DUE 

6.1% 

.4 

.5 

.7 

.7 

.5 

.3 

. 7  

1.2 

.2 

l . l  

I, .8 

1.1 

.7 

1.4 

1.9 

.3 

.9 

-t 

I i23 



q 

0 

0 

0 



~qEEKLY:' 
BENEFIT 
AMOUNT 

45 

46 

" 4 7  

48 

49 

5O 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

51 

62 

NUMBER 
OF 

INMATES �9 

9 

I I  

12 

12 

12 

7 

12 

6 

14 

I I  

9 

I0 

3 

4 

9 

5 

8 

I0  

TABLE C-I 
( c o n t ' d )  

PER.CENTAGE TOTAL ~,~.'~9~R 
OF TOTAL WEEKS ~;,,-,~-"-'-'::, 

INMATES AMOUIG E'UE 

1.2% 

I-.7 

1.7 

1.7 

.9 

1.7 

.8 

1.9 

1.5 

1.2 

1.4 

1.i  

'16 
! .2  

.7 

1.1 

1..' 

128 

149 

146 

182 

154 

I01 

155 

212 

I."8 

12~ 

I_=7 

i ! 3  

7! 

~5 

~9 

?57 

i i ~'Y~t~ ,'~. PERCENTAGE 
~,~JU.~, I OF TOTAL " 

~'JE J AMOU;'T l:)UE ; 

S 5,760 

6,854 

5 ; - .'-6 

7,5=6 

5,050 

? ,~15 

: .~2S 

1 "., ,226 

7,992 

,792 

6 .~41 

:?57 

2 ,~2,J 

1.0% I 

1.2 

1.2 

! . 5  

1.3 

~ 

1.5 

~  . 

2.0 

i . 4  

1.2 

1.5 

I . I  

.7 

: 1.2 

": t 
! . 0  ~. 
. - 

i �9 i 

i i L..b ~ ~,, a,,~',l~e oc pv- 
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TABLE C-I 
(cont'd) 

WEEKLY ' NUMBER PERCENTAGE 
BENEFIT l OF I OF TOTAL 
AMOUNT i INMATES I INMATES 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

9 

8 

13 

9 

7 

3 

5 

9 

3 

4 

9 

4 

4 

5 

6 

1.2 

i.1 

1.8 

1.2 

.9 

.4 

..7 

1.2 

.6 

1.2 

.6 

.7 

.8 

TOTAL NUMBER 
WEEKS ~' ~ " -  

AMOUNT DUE 

l l 9  

52 

l l l  

116 

195 

150 

iO1 

33 

131 

43 

66 

122 

69 t 

;G 
i . 

103 

58 

MAX Z MUM - 
~,OUNT 

DUE 

S7)497 

3,328 

7,215 

7,556 

, ~=, 0~,5 

10,200 

6,969 

2,31Q 

5,325 

9,432 

3,139 

9.150 

,.'. ,c4C 

g ;3 !3  

5 .-'5C 

8,137 

q ,6~0 

PERCENTAGE 
oF TOTAL 

AMOUNT DUE 

l.  3% 

.6 

1.3 

1.3 

2.3 

1.8 

1.2 

.4 

.9 

i.7 

.9 

1.6 
I 

.9 
| 

.9 

.9 

+ 1 . ,t 
t 

.$ 

i 
! 

i 
| 

r.; �9 
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TABLE C-] 
(cont'd) 

WEEKLY 
BENEFIT 
AMOUNT 

81 

82 

83 

84 

85 

86 

.87 

88 

89 

90 

TOTAL 

NUMBER 
OF 

INMATES 

PERCENTAGE 
OF TOTAL 

INMATES 

" "' " I MAXI.~q.UH TOTAL ,,U,..BEr. FERCE?~TAGE 
WEEKS BENEFIT i .~v.O'~;IT. OF TOTAL 
AMOUNT DUE DUE AMOUNT DUE 

77 

B9 I 

98 ! 
i 

5O ! 

42 i 
| 

82 

�9 

$ 5,237 

7,298 

8,134 

3 , 5 7 0  

7,052 

4,872 

2,552 

~01 

17i,9~0 

1.1% 

1.3 

1.4 

.7 

.5 

1.2 

. 9  

.I 

30.1 

t. 

6 

6 

6 

4 

3 

6 

3 

2 

1 

94 

727 

.8% 

.8 

.8 

.6 

.4 

I .8  

.4 

.3 

.1 

12.9 

100.0% 

29 
I 

9 
I 

1,911 I 

i 
I 

! 
$570,775 i00.0% 
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1800 M Street, N.W. Washington, D.C. 20036.  202/331-2252. 

TO: 

FROM: 

SUBJECT: 

MEMORANDUM 

Doris Gardner - 

Robert Horowitz, Assistant Project Director 

Transit ional Aid Research Project - -  H.R. 10210 

DATE: July 22, 1976 

The following memorandum and attached materials deta i ls  the h is tory ,  
methodology and philosophy behind the Transit ional Aid Research Project, 
(hereinafter TARP). Spec i f ica l ly ,  i t  focuses upon TARP's re lat ionship to 
H.R. 10210, w 

TRANSITIONAL AID RESEARCH PROJECT ~ 

Components 

TARP is a j o i n t  endeavor of the Department of Labor's Employment and 
Training Administration, LE/LA, American Bar Associat ion's Commission on 
Correctional Fac i l i t i es  and Services, Georgia Department of Labor and the Texas 
Department of Corrections. Attached is a copy of the current grant (with 
d i sc r i p t i ve  proposal) issued by the Department of Labor to the American �9 
Bar Associat ion.�9 (Attachment A )  Separate grants have been awarded to the 
two states~. 

Hi s tory 

N 

"0" 

TARP is a large scale rep l ica t ion of a previous project ,  LIFE (Li fe 
Insurance for Ex-Offenders), undertaken by the Department of Labor (E-FA). 
Basical ly,  the LIFE project concerned the awarding of stipends to selected 
indiv iduals departing Baltimore's correctional f a c i l i t i e s .  The g r a t u i t i e s  
amounted to $60 a week for 13 weeks. Within th is project were a:se~�9 of �9 
experimental and Control groups. One group received �9 f inahc ia l :a id .  
Another group was given this money coupled iwith~job placement assistance while�9 
a th�9 group received only the la t te r  aid. The project!s aim was ~to ~est 
whether either of these services could ease the adjustment from prison to the ~ 
labor market--and at the same time reduce the rate of �9 A�9 : 
report ent i t led When Money Counts: An Experimental Study of �9 9 Financial ~ 
Aid and Job Placement Services outl ines the methodology and resu1�9 of th is i �9 
project.  Relevant portions from this report are attached.i (Attachment ~ 
Basical ly,  the two experimental �9 groups which received f inancia l  a id had a lower 
rearrest rate than the two groups which received no aid. For�9 Yelated 
crimes, including robbery (on the'theory that income maintenance should only 
have a bearing on these crimes), the difference in the�9 rates between the: 
money and non-money groups was 22 percent. 

- - - .  
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Memorandum 
July 22, 1976 
Page 2 . ~ t )  

Based upon these posit ive f indings,  the Department of Labor decided to 
repeat th is  experiment, using larger populations and a l te r ing  some of t h e  
procedures. Every state was asked to submit a i!proposal. Erom-the seven 
proposals received by the�9 of. Labor,. Georgia and Texas were ~ 
selected.- A brief project description is contained in the accompanying TARP 
pamphlet. The project ineach state is broken, down into six experimentaland 
control groups. Inmates departing state correctional f ac i l i t i e s  as o f .  
January l ,  1976 have been randomly assigned to one of these cei ls.  The . . . .  
f i r s t  three groups are receiving financial assistance, $70 per week in Georgia 
and $65 per week in Texas. The differenceamong these'grouPs l i e i n  the 
duration of benefits, penalties for outside income and whether job placement 
assistance (Group I I I ) i s  provided.. Group IV receives Only job placement 
assistance. Groups V-and VI receive no aid and act as the controls. Presently, 
the states are just finishing the f i l l i n g  Of each experimenta] group..:~N~ -~ 
follow up stat is t ics on employment and/or recidivism have-yet been compiled. 

H.R. 10210, w 

�9 . : �9 

The pertinent section within H.R. I0210 which concerns TARP deals with the 
exclusion of inma-te labor. Specifically w of the proposed �9 act woo!d:. 
amend 26 U.S.C. w The-latter section states that services by inmates 
for hospitals within state correctional inst i tut ions shall not be considered 
covered employment under the unemployment compensation laws �9 . Section l l5 - 
of the proposed bi l l , -whi le calling for the inclusion of .a l l  state and local 
government employees into the unemployment insurance syste m , would simultane, 
ously expand on the inmate exclusion so that all services performed by inmates 
in correctional inst i tut ions would not be consid----ered covered emplo~cnent. 

I, 

I' 

i. 

Reasons prompting the or ig ina l  1970 inmate delet ion from the unemployment 
insurance system and i t s  enlarged 1975 version are unclear. Neither the 
l eg i s la t i ve  h is tory  (hearings and conTnittee reports)  for e i ther  the 1970 
law or current proposed amendments contain testimony or statements pertaining 
to th is  issUe. One may hypothesize numerous grounds o~which congress 
based th is  exception-- 

I .  In l ine with corresponding a t t i tudes towards inmates and genera~ 
protect ive labor laws i .e .  prison Work i s �9  
rehab i l i t a t i ve  and does not center upon t rad i t i ona l  
employer-employee re la t ionsh ips.  

. Sporadic newspaper accounts which generate bad pub l i c i t y  of 
inmates, under bizarre circumstances, c o l l e c t i n g  
unemployment insurance. See e.g. New York Times, 
Apr i l  5, 1976, p. 35, in which a N.Y. state congressman 
objected to an ex-work-releasee, while s t i l l  incarcerated, 
co l lec t ing benefits based upon the work-release labor. 

. Bel ief  tFat inmates, while incarcerated, are provided for 
by the state and thus are in no need of income maintenance 
assistance t r a d i t i o n a l l y  aimed a t  maintai ing a pruchasing 
power lev,~l. 

'~" ~>~i~>~ ~ ' ~ ~ " ~ ~ " ~ ' ~ ' ~ ~  ".~ "~~ ~-~i.~.'~,~-~ ~ ,'~-,; ~ ~-'~;~ =~~;~ .... ~-"~'~,~:~v~ ~ ........ , ....... :~ ~-~.~.,~ ,~ .......... : 
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Opposition to H.R. 10210, w 

Should the Department of Labor elect to oppose the provision of 
H.R. 10210 which would endorse a blanket exclusion with respect to services 

performed by individuals within a penal inst i tut ion, the following arguments 
may be advanced in support of this oppos i t ion :  

I .  This section d i rec t l y  contravenes recommendations set for th by the 
President 's National Advisory Commission on Criminal Just ice Standards and 
Goals-. In i t s  b lack- le t te r  standards, �9 the Commission recommended that 

State funds should be available to Offenders, so 
that some mechanism similar to unemployment benefits 
may be available to inmates at  the time of their release 
in order to tide them over until they find a good job. 
(National Advisory Commission on Criminal Justice~, 
Standards and Goals, Correct ions, Standard 12.6, p. 430) 

A copy of this standard and con~entary is attached hereto. (Attachment D) 

Whereas many states by statute require that inmates work whileincarcerated, 
in either prison industries or maintenance and service j~bs, the typica~ inmate 
would be working up to the time of release. Thus, most frequently, unemployment 
insurance for inmates w i l l no t  be considered until re lease.  The inmates' rights 
to collect benefits are effectively negated elsewheres in the  uneaployment 
insurance laws. Every state hinges e l i g ib i l i t y  upon a persons readiness and 
avai labi l i ty for work. This usually requires periodic visits to an employment 
office. Tile confined inmate is unable to satisfy these conditions and thus 
is disqualified. The proposed section, by deleting inmate services from the 
unemTloyment insurance system, effectively abrogates the releasee's abi l i ty  
to predicate the receipt of benefits based upon an earned right, i.e. prison 
labor. For the purposes of amending H.R. 10210, short of total deletion of 
the section in question, a distinction may be made between an inmate's right 
and a releasee's right tocol lect  benefits. The former has no need to receive 
government assistance while provided for by the state, nor isheab!e to satisfy 
the rudimentary e l ig ib i l i t y  requirements. The lat ter,  often unempIoyed, has a 
pressing and urgent need for this assistance, as recognized by thE~ President's 
Commission quoted above. 

For a detai led repor t  on the economic p l i gh t  of the.~e!eased inmates, see 
the attached copy of From Prison to Poverty (manuscript copyo f  a report  
prepared by the ABA TARP staff,�9 Attachment E) �9 Contained wi th in th is  
report  are the iden t i f i ca t ion  of other sources which, after~conf~rming the 
abysmal f inancial  condit ion of released pr isoners,  have advocated for  the 
extension of unemployment insurance to released prisoners. This group 
includes 

-Daniel G]aser (p. 33 of report), 
-E l l io t  Studt (p. 18), 
-Norman Colter (p. 19). 

�9 " 

I 

I 



i i  



" i E 

J ii 

I 

i 

Memorandum 
July 22, 1976 ~ L ' ~  
Page 4 

2. The costs saved, by excluding this group from the unemployment insurance 
~roll s may be outweighed by the possible benef#ts derived from providing 
them income maintenance. Daniel Glaser,.in his classical examination into the 
federal prison and parole system, succinctly sun, ned up the common sense argument 
supporting post-release assistance. He stated that 

After having spentfrom $1500 to $3000 per 
year for several years to keep a man confined in 

�9 prison, i t  appears to be extremely .poor economics 
t o  deny him a few hundred dollars in post-release 
aid i f  this could be a major factor in preventing 
his return to prison. (The Effectiveness of.Prison 
and Parole System, abridged ed., p. 265) 

This cost-benefit trade-off has been translated into dollars and cents elsewheres. 
According to one report by the ABA's Correctional�9 Economics Center, a post- 
release stipend of SlO00 would, from theviewpointof society, be desireable 
i f  i t  reduced the probability of parole revocation by eight percent (.Cost 
Analysis of Correctional-Standards: Institutional-Based Proarams and Parole,_ 
pp. ]31-133, see Attachment F). Currently,.cost-benefit anaTyses for 
both the LIFE and TARP programs are being conducted. 

3. An independent survey tested thepub!ics reaction to post-release 
assistance. Conducted by the Roper Organization in March, 1976, 2002 men 
and ~omen nationwide were asked the following question: 

At the present time, most men when released from 
prison throughout the country receive between $20 and 
$50 to start l i fe  over. Would you be in favor of or 
opposed to providing released prisoners with some . 
form of financial support, for example, like unemployment 
insurance, until they found a job? 

Overall, 63 percent of this sample group answered in favor of assistance. 
Every subgroup identified within this testpopulation (education, occupation, 
religion, political af f i l ia t ion,  and polit ical philosophy) responded in the 
af f i rmat ive .  A second question was asked those whoanswered negatively or 
indicated they d idn ' t  know. This question asked the i r  opinion i f  it�9 were 
shown such support reduced crime among men coming out oi ~rison. Of the  
37 percent opposed or unsure in question I ,  well over ha~ favored support under 
the circumstance postulated in the fol low up question. 

4. The immediate ef fect  of including inmate services wi th in  the Unemployment 
compensation system wi l l  not resul t  in fur ther drains upon the State unemployment 
insurance funds. In r ea l i t y ,  due to the minute inmate wage scales, measured 
i�9 pennies per hour, prisoners w i l l  be unable to earn the qual i fy ing wages 
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requisi te for the receipt of even minimum benefits. Attached is a comprehensive 
report, prepared by TARP ABA s ta f f  for intra project dissemination and information, 
which detai ls the released inmates' problems in receiving unemployn, ent compensation. 
(Attachment G). In addit ion, the unemployment insurance tax on the state, as 
the inmates' employer, would be relat ively small.. Few .inmates receive annual 
wages in excess of one or two hundred dollars.:on~which, th is  tax would be 
based. Should TARP, like i ts predecessor. LIFE, manifest a reduced recidivism 
rate credited to financial aid, futureef for ts  may be undertaken to inst i tute 
permanent income maintenance p~ograms for released prisoners. At that time, 
proposals for- i ts  operation and funding wil l  be made. If:done through the 
unemployment compensation scheme, two possible funding sources existS-general 
revenues (similar to the Special Unemployment Assistance program) or tax upon. 
wages earned while engagedin prison labor. A putential method of circumventing 
the qualifying wage barrier would be to state, that for the purpose of this act, - 
inmate wages wil l  be presumed to be the minimum wage. In 1975, the California- 
legislation considered (and.defeated) such a proposal. Attached is a copy of 
this b i l l .  (Attachment H) �9 ' ... 

5. In l ight  of the existence of the TARP project, which is specifically 
examining the effects unemployment insurance has upon the reintegration of 
released prisoners, congressional action which would cut off unemployment 
compensation rights based on prison labor would be untimely and counter- 
productive to a federally financed study. The attached letter to Morton 
Schwartz, legislat ive aid to Senator Proxmire (prepared by Dr. Howard Rosen~ 
not only outline~ the TARP program, but also identi f ies the statutory authority 
behind the in i t ia t ion  of this research project--CETA. (Attachment I) . . 

6. To assuage the natural resistance of those opposed to programs which, on 
the surface, appear to coddle criminals, i.t may be pointed out that many 
inmates, prior to .incarceration, were gainfully...employed and would have been 
potential unemployment insurance recipients, had they lost their jobs for 
reasons other than imprisonment. Recent reports prepared for TARP by th~  
Texas Department of Corrections and Georgia Departmeilt of Labor disclose that 
roughly 30 percent of the inmates examined woJld have been el igible to receive 
benefits. Attached are copies of these reports. (Attachments J & K) 

7. Upgrading the releasees' f inancial  condition through unemploymentcom- 
pensaCion is in tu,.e with other proposed federal and state leg is la t ion . -  F o ~  
instance, S.I (the b i l l  introduced to revise the federal criminal code) 
would have augmented Federal post-release assistance by raising the federal - 
gate money amount from $100 to $500. Several Dil!s-have also been introduced~ " 
designed to extend federal minimum wage protection to federal prisoners 
(H.R. 2583, 93 Cong.,Ist Sess. (1973)) and even to state and local inmates 
(H.R. 6745, 93rd Cona., Ist  Sess. (1973)). O ld 'age,  survivors, and d i sab i l i t y  
benefits under the Social Security Acthave also been proposed for these 
inmates (H.R. 6747, 93d Cong., Is tSess.  (1973)). 
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Many states and the federal government already provideworkmen's compen- 
sation protection to those inmates within their  jur isd ict ioas engaged in prison 
employment. See, e.g. 18 U.S.C.~4126(1970); Md. Ann. Code Art. I01, w 

I Supp. 1972); N.C.Gen. Stat. w Ore, Rev. Stat. w 
1968); Wis. StaL ~I02-95 (West Supp. 1972). 

8. As previously noted, the legislat ive history affords no insight into 
the reasons behind�9 inmate excepti(ms contained in either the 1970 amendments to 
FUTA or the amendments presently under consideration. Arguments may be advanced 
that tl~ese exceptions were afterthoughts or supported without serious consideratio n 
or deliberation. 

9. These amendments would tend to retard the evolving 20th century view 
towards prisoner's rights. The current trend is to preserve those rights 
previously enjoyed while non-institutionalized, unless i t  jeopardizes prison 
security or has an adverse effect on rehabil i tation. Unemployment insurance 
protection would have a positive rehabil i tat ive effect, providing an added. 
work incent'~ve while incarcerated. Laws which specif ically str ip the inmaces 
of these rights once released, where there is no overriding rehabilitative or 
security purpose, a,'e archaic and ouc of line with progressive priso n reform �9 
movements. 

!. 

i@ ~ " 

, ! 

10. In addition to trends toward extending protective labor laws to 
working inmates, a host of writers have advocated for the overall improve- 
ment of prison industries. Improvement is deemed vital to those who 
believe tha~ these ir,.'Jstries, as presently structured and operated (no 

work incentives, outdated equipment, production forlimited markets, poor 
�9 anagement and low skilled jobs), perform no rehabilitation function. 
The establishment of a national commission on prison industry standards, 
administration and marketing has been recommended by the Institute of 
Criminal Law and Procedure at Georgetown University Law Center. This 
recommendation resulted from a study conducted by request of the 
Department of Labor's Employment and Training Administration . The - 
proposed commission would be cceated as an independent agency or within this 
department. Among its responsibilities would be to consider compensation 
issues. Therefore, congressional action disposing the unemployl~ent 
compensation issue, at this ti~e, v;ouid be premature. Congress would 
be well advised leave this issue open until recommendations by 
t~e proposed commission and other interested bo~ies may be .:onsidered. 
A copy of the Georgetown report is attached. (Attachment L) 

i i �9 ? 
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Are You Eligible? 

Are you a veteran? Did you receive an honorable or a general 

discharge? If you answered yes to both of these questions, you may 

be entitled to certain Veterans Administration (VA) benefitS, even 

while in prison. 

,,p0, 

If you served in the active (f~il-time) military, naval or air 

service, you are a veteran. Not all veterans, however, are entitled 

to benefits. A dishonorable discharge will prevent you from parti- 

cipating in all VA programs. Undesirable or bad conduct discharges 

require a special dete1~ination by the administering agency, on a 

case-by-case basis, as to whether the veteran will be eligible. 

Any veteran who received an honorable or general discharge is entitled 

to VA benefits, although each individual program has additional eligi- 

bility requirements. Even if you are not a veteran, you may qualify 

for limited federal benefits if you are a dependent or survivor of 

a veteran. 

Educational Assistance 

Probably the benefit you are most inclined to be eligible for 

is education or training assistance. To qualify you must haVe a 

proper discharge, have served for more than 180 continuous days 

prior to January i, 1977, and apply within i0 years of your discharge. 

If you satisfy these Conditions, you are eligible for educational 

financial assistance for up to 45 months, depending upon your 

length of service. Assistance is grant~d for elementary, high 

school (GED), col!ege and post-graduate level courses. To rece.ve 

this monthly~ you must be reaistered at VA approved educational in- 

stitutions. These institutions include community and junior colleges, 
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technical schools and other institutions which frequently participate 

in inmate work study or education programs. In some instances, courses 

conducted inside the correctional institution may merit VA approval. 

You may also be able to receive money for correspondence programs. 

The amount of aid you may receive varies, depending upon the�9 

of program you are in and your course level. 

For those who entered active duty after December 31, 1976, you 

may be able to participate in the voluntary contributory educational 

program. As in the other education programs, you must have �9 

for at least 180 days and received an acceptable discharge. Eligi- 

bility will further depend upon whether or not you satisfactorily 

contribus to the program through monthly �9 deductions �9 while a 

member of the armed force~. If you contributed, the government 

will match your contribution at a rate of $2 for every $I pay 

withheld.* Your course of education or training must be approved 

by the VA. No educational assistance will be afforded an otherwise 

eligible veteran beyond i0 years after the date of his last discharge 

or release from active duty. 

Disability Assistance 

A number of VA benefit programs are designed to assist the 

veteran who received a service-connected disability. These disabi- 

lities are ones which were incurred or aggravated in the line of 

duty during wartime or peacetime service. Again, it is necessary to 

have received a discharge under other than dishonorable conditions. 

* If you elect to "disenroli" from this Droaram�9 you may do so �9 for ::�9 
any reason. Upon withdrawal, you are es to a refund 0:f ~~. .... 
your unused contributions previously made. 
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Comoensation for Service Con,,ected Disability 

This compensation is paid to the disabled veteran in proportion 

to their injury. For total disability, you may be entitled to over 

$700 in monthly payments. In addition, your monthly payments may 

be increased if you suffer at least 50% disability and have depen- 

dants, including spouse, children or parent. 

Other VA programs supplement the needs of disabled veterans. An 

annual clothing allowance is offered veterans receiving service- 

connected disability compensation where prosthetic or othopedic appli- 

ances causes wear of clothing. Vocational rehabilitation assistance 

may be received by a veteran who is eligible for service-connected 

disability compensation if the VA determines it is necessary to 

overcome the handicap of your disabilities. A nine-year time limit 

is placed on the period of eligibility beginning at time of discharge. 

Pension 

Pension benefits are offered to wartime veterans* with at least 

90 service days, veterans who are 65 years of age or older or veterans 

who are permanently and totally disabled from reasons not traceable 

to service nor due to wilfull misconduct �9 or vicious habits. Eligible 

prisoners serving time following a conviction will not receive this 

pension after the 61st day of their incarceration. Following release 

the ex-inmate may resume receiving his pension. While incarcerated, 

the VA may pay to the spouse or children a portion of the withheld 

pension. 

Post Release Veterans Benefits 

Following your lawfui release from the correctional institution, 

you may be entitled to additional benefits. Your criminal record 

* For purpose of this pension, the Vietnam Wartime era is August 5, 
19~64 to May 7, 1975. 
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will not act as a bar to any benefit. However, certain benefit 

entitlement, educational, dental treatment, GI insurance, Unemploy- 

ment compensation and reemployment rights may have �9 due to 

the amount of time which has lapsed since your separation from 

service. 

Benefits for Spouse and Other Dependents 

While incarcerated, your spouse and/or dependents may beentitled 

to certain VA benefits. As previously noted, they may receive a por, 

tion of your pension. In addition, spouses and children of veterans 

�9 �9 disabled due to service-connected disabilities are eligible 

,for some education assistance. 

.+ 
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The First Step 

The preceeding has only outlined some of the benefits you may be 

entit led to as a veteran. To learn more about your p0tential rights and 

how to go about applying for them, consult with a VA representative. 

By government policy, a representative is required to v is i t  every 

federal and State prison at least twice a year. Check with the 

of f ic ia ls at your institution to find oUt the date of the next v is i t .  

At some institutions there may be no scheduled visits. You should ~ 

then call or write the Veterans Administration Regional Office located 

in your state. Request that a representative schedule a v is i t  tO your 

insti tut ion. You may alsodiscuss your case with~ a:benefits counselor 

a t  the regional office. The addresses for each office (and toll~free 

telephone numbers) may be found at the end of th~s pamphlet. 

I f  you already attend a College, inst i tut ion or other school in 

the comm:mity, check with school off ic ials to find out i f  l )  they are VA 

accredited and 2 ) i s  there a veterans representative on campus. This 

representative can assist el igible veterans obtain their .educational assistance. 

I f  you participate in an apprentice or training program consult with your 

employer on the possibility of receiving VA aid. 
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3 VA Regional Offices 

The following is a l ist ing of regional offices for the veterans 

administration. I f  you have access to a telephone and wish to speak 

direct ly with a veterans Benefits Counselor, consult the white pages 

of your local telephone directory under U.S. Government, Veterans Administration, 

for the benefits information number. Even i f  you are not located near a 

large c i t y a l l  states have tol l - f ree telephone services to VA regional 

offices. The 800 telephone number listed after each regional office 

below is thetoll-freenumber in your state. Remember, i f  you are 

near a major city this 800 number may not work, in which case check 

your local directory. .~ 
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Montgomery, Alabama 
474 S. Court St. 
800-392-8054 

36104 

Juneau, Alaska 99802 
Federal Bldg., U.S. Post 
Office & Courthouse 
709 W. 9th St. 

Phoenix, Arizona 85012 
3225 N. Central Ave. 
800-352-0451 

L i t t l e  Rock, Arkansas 72201 
1200 W. 3rd St. - .... 
800-482-8.990 

Los Angeles, California 90024 
Federal Building 
llO00 Wilshire Blvd. 
West Los Angeles 

San Diego, California 92108 
2022 Camino Dei Rio North 
800-532-3811 

Sap Francisco, California 94105 
211 Main S t ree t  
800-652-i240 

Denver, Colorad- 80225 
Building 20 
Denver Federal Center 
800-332-6742 

Hartfore, Connecticut 
450 Main St. 
800-842-4315 

06103 

Wilmington, Delaware 
1601 Kirkwood Highway 
800-292-7855 

19805 

Washington, D.C. 20421 
941 N. Capitol St. ,  N.E. 

St. Peterburg, Florida 
144 Is t  Ave. S. 
800-282-8�9 

33731 

Atlanta, Georgia 30308 
730 Peachtree St. ,  N.E. 
800-282-0232 

Honolulu, Hawaii 96850 
PJKK Federal Bldg. 
300 Ala Moana Blvd. 
800-546-2176 

Boise, Idaho 83724 
Federal Bldg. & 
US Courthouse 
550 W. Fort St. 
800-342-268i 

" .C~:Cago,-Il l inois 
536 S,-Cairk S t .  

......... 800-666-6500 

60611 

.Indianapolis, Indiana 
575N. Pennsylvania St. 
800,382-4540 

4�9 

Des Moines, Iowa 
210 Walnut St. 
800.-362-2222 

Wichita, Kansas 
5500 E. Kellogg 
800-362-3353 

50309. 

67218 

New Orleans, Louisiana 
701 Loyola Ave. 
800-462-9510 

70113 

Togus, Maine 04330 
800-452-1935 

Montgomery & Prince Georges Counties, Md. 
Washington, D.C �9 20421 
941 N. Capitol St . ,  N.E. 

Baltimore, Maryland 
3] HoPkins Plaza�9 
Gederal Bldg. 
800-492-9503 

21201 (al l  other Md. 
counties.). 

Towns of Fall River & New Bedford 
Counties Of Barnstable, Dukes, Nantucket, 
part of Plymoutn,& Bristol  are served by 
Providence, R.I. 02903 
321 S. Main St. 
800-556-3893 

Boston, Massachusetts 02203 
John Fitzgerald Kenedy Fed: Bldg. 
Govt. Center 
800-392-6015 

. �9 % 
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Detro i t ,  Michigan 48226 
Patr ick V. McNamara Fed. Bldg. 
477 M ~higan Ave. 

800-482-0740 

Jackson, Mississippi 
Southport Off. Bldg. 
2350 Highway 80 West 
800-682-5270 

39204 

St. Louis, Missouri 63103 
Rm. 4600, Fed, Bldg." 
.1520 Market S t .  
800-392-3761 

Fort Harrison, Montana 59636 
800-332-6125 

Reno, Nevada 89520 
1201 Terminal Way 
800-992-5740 

Manchester, New Hampshire 
Norris Cotton Fed. Bldg. 
275 Chestnut St. 
800-562-5260 

Newark, New Jersey 07102 
20 Washington Place 
800-242-5867 

03103 

Albuquerque, New Mexico 
Dennis Chavez Fed. Bldg. 
U.S. Courthouse 
500 Gold Ave., S.W. 
800-432-6853 

87102 

Buffalo, New York 
Fed. Bldg. 
111W. Huron 
800-462-1130 

14202 

New York Ci ty ,  New York 
252 Seventh Ave. 
800-442-5882 

I0001 

Wiston-Salem, North Carolina 
Federal Bldg. 
251 N. Main St. 
800-642-0841 

Fargo, North Dakor~a 58102 
21st Ave. & Elm St.  
800-342-4790 

27102 

Pittsburgh, Pennsylvania 15222 
I000 Liberty Ave. 
800-242.0233 

San Juan, Puerto Rico 00918 
US Courthouse& Fed. Bldg. 
Carlos E. Chardon St. 
Hato Rey 

Providence, Rhose Island 02903 
321 S. Main St. 

Columbia, South Carolina 29201 
1801 Assembly St. 
800-922-I000 

Sioux Fails, South Dakota 
Courthouse plaza Bldg. 
300 North Dakota Ave. 
800-925-3550 

Houston, Texas 77054 
2515 Munvorth Dr. 
800-392-2200 

Waco, Texas .76710 
1400 N. Valley Mills Dr. 
800-792-III0 

57101 

Sa l t  Lake Ci ty,  Utah 
Fed. B1 dg. 
125 S. State St. 
800-662-9163 

84138 

White River Junct ion, Vermont 
800-622-4134 

v i r g i n i a  
Washington, D.C. 20421 
941 N. Capitol S t . ,  N.E. 

05001 

Roanoke, V i rg in ia  24011 
210 Franklin Rd. SW 
800-542-5826 

Seatt le,  Washington 
Federal Office Bldg. 
915 2nd Ave. 
800=552-7480 

98174 

W. V i rg in ia  
Brooke, Hancock, Marshall & Ohio Counties 
Pi t tsburgh, Pa. 15222 
800-642-3520 
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Remaining Counties in W. Va.: 
Huntington, W. Virginia 25701 
502 Eighth Street 
800-642-3520 

Milwaukee, Wisconsin 
342N. Water St. 
800-242-9025 

53202 

Cheyenne, Wyoming 82001 
2360 E. Pershing Blvd. 
800-442-2761 
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l S , t  May 30, "1978 

TO: Melvin T. Axiibund 

FROM: Robert M. Horowitz 

RE: Inmate's Rights to Minimum wages Under the Fair Labor 
Standards Act �9 

Question: Do�9 1974 Amendments of the Fair Labor Standards 
Act appiy to inmates who work while in state correctional institu- 
tions? �9 � 9 1 4 9  �9 .... �9 

The 1974 Amendments to the Fair Labor Standards Act (FLSA), �9 
29 U.S.C. w et seq., expanded the Act's scope to include pre- 
viously exempted employees. Coverage was mandated for employees 
of states and their political subdivisions, 29 U.s.C~ w (d) (e). 
While �9 Supreme Court in National League of Cities v. User~ .... 
426 U.S. 833 (1977) narrowed the Amendment's reach, it did not 
tamper with employees, engaged by �9 agencies, who perform 
non-traditional government jobs. As an illustration, the Court 
stated that employees of a state-run railroad will still qualify 
for coverage under the new Amendments.�9 The/incOrporation of 
public agency-employees into the FLSA gives rise to the above- 
stated question. 

Pre-1974 

Prior to these Amendments, few �9 courts entertained the issue of ...... �9 
inmate's entitlement to minimum wages, when inmatels ~. did raise th~s~*:'!!~ ::~i ~ , 
right, the courtsluniformly sided against them,�9 citing as gr0insiasii~�9 ~ : :i ~i 
the Eleventh Amendment, the Thirteen%h Amendmenti and/or the FLSA. .... 
Sprous~ v. Federal Prison Industries~,-inc., �9 480 F.2d 1 (Sth Cir. �9 �9 �9 � 9  . . . ;- < 

1973); McLau@h!in v. Royster, No. 13,881 (4%h Cir. SePt. 8, 1969) ; �9 
State Board of Charities and Corrections�9 v. Hayes, 227 S.W~d 282 
(Ky. 1920); Worsley v. Lash, 421 F. Supp. 556 (N.D. ind. 1976);1_/ 
Si@ler v. Lowrie, 404 F.2d 659 (8th Cir. 1969). 

1_/ Although this case was decided in 1976, the facts presented 
predated the 1974 Amendments. 

�9 . 
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2_/ 
In the absence of congressional authorization (or state waiver) 

the Eleventh Amendment's grant of sovereign immunity barred inmate 
suits alleging FLSA violations. In this respect, inmates were not 
singled out. All government e_~ployees seeMfnq relief under tSe Act !~ : 
received ,like treatment. Employees v. Missouri Public Health Depart" �9 
ment, 411 U.S. 279 (1973). �9 Where �9 merited unique consideration �9149 �9 
was under the Thirteenth Ame�9 which bans involuntary:servitude 
"except as punishment whereof the party shall have been duly cQnvicted. " ' 
U.S. Const. Amend. XIII, w The courts construed this section to 
permit ;compulsory inmate labor at slave wages.~/ Finally, the FLSA, 
at this time, did not afford the inmate a substantive right to mini- 
mum wages as, with limited exceptions, state employees were not 
covered by the Act. 

Post_1974 

Following the 1974 Amendments to FLSA, a reevaluation �9 the 
inmate's status vis-a-vis the Act �9 result in a different outcome. 
The Eleventh Amendment jurisdictional bar�9 is no longer viable and the 
Act itself now addresses go~ ~rnment workers. 

-Within the 1974 Amendments, Congress has exercised its �9 authority 
to withdraw sovereign immunity for FLSA cases by provid~�9 that "an �9 
action to recover the liability.., lay be maintained against any employer 
(including a public agency) in any Federal or State Court..." 29 U.S.C. 
w (b) (1974). According to the Third Circuit, the "legislative his- 
tory of the 1974 Amendments to the FLSA makes clear the fact that the 
Amendment to this section was expressly designed to overcome the ruling 
in Employees..."4/ Dunlop v. state of New Jersey Employees, 522 F.2d 
504, 515 (3rd Cir. I975). Thus, the corrections department, as the 
public agency charged with a~_inistering the prisons, may now be exposed 
to FLSA complaints. Such suits now have a substantive basis as the 
Amendments cover state employees. The key factor here is whether, 
under the FLSA, working inmates are classified "employees." 

2_/ 

_3/ 

It is a well-established principle that Congress may negate this 
immunity, as might the states. Petty v. Tennessee-Missouri Bridge �9 
Commission, 359 U.S. 275 �9 (1959). 

A distinction must be drawn between compulsory inmate labor and~ �9 
wages. While many states have legislation compelling its in- 
mates to work, the question of wage entitiemen~ for �9 efforts 
is a separate issue. The exception found in the Thirt@enth Amend- 
ment, while permitting forced labor in�9 this instance, does:not by 
itself necessarily affirm the right of government �9 ignore compen, 
sation obligations. This point is discussed more fully in the 
succeeding section. 

4/ EmD1ol-ees v. Missouri Public Health Deot supra. 

\ . . . . . . . . . . . . .  

�9 r 
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�9 T r a d i t i o n a l l y ,  c o r r e c t i o n s  d e p a r t m e n t s  a n d ,  i n  t u r n ,  t h e  c o u r t s  
h a v e  m a i n t a i n e d  t h a t  l a b o r i n g  i n m a t e s  a r e  n o t  e m p l o y e e s .  C o n s e -  
q u e n t l y ,  i n m a t e s  h a v e  b e e n  f r u s t r a t e d  w h e n !  C l a i m i n g  v a r i o u s  r i g h t s  
associated with protective labor laws. �9 These include requests for 
workmen's compensation, Reid v. New Ycrk State Department of�9 - 
rectional Services, 387 N'.Y.S.2d 589 �9 i967); Frederick v. 
Men's Reformatory, 203 N.W.2d 797 (Iowa 1973); Watson v, Industrial 
Commission, 414 F.2d 144�9 (Ariz. �9 and unionization rights, Sala 
v. P.L.R.B., Ct'. Comm. Pls, Delaware Co.,�9 (1977),5/as well--a~- 
efforts to obtain minimum wage. �9 Reasons behind this �9 non-employee .... 
stance are numerous and diverse, r~nging from work as a rehabilitation 
tool primarily for the�9 inmate'�9 benefit, to lack of traditional em- 
ployment symbols, such as free will, contracts, and, ironically, 
fair wages. 

If prior wage practices are allowed to defeat contemporary claims 
for fairer wages, the FLSA would �9 be impotent. Fortunately, �9 Act 
removes from the employer the right�9 to set minimum wage scales and 
coverage. Common law classifications of empl0yer-employee are also 
put aside. Wallin~ v. Rortland Terminal Co., 330 U.S. �9 (1947). 
Instead, the FLSA, aided by court-created tests, determines employ" 
ment, which take precedence to any prior and contrary custom. .... 
Leone v. Mobil Oil Co r~u, 173 U.S App. D.C. 204, 523 F,2d �9 
(1975) " " 

The courts, in weighing �9 status under the Act, are 
guided by two general precepts. Due to the Act's remedial nature, 
it is to be liberally construed, with doubts resolved in favor of 
coverage, and, inversely, its enumerated exceptions, 29 U.S.C. 5213, 
are to be narrowly construed against the employer asserting them, 
again with the net outcome favoring coverage. Powell v~ United 
States Cartrid@e Co., 339 U,S. 497 (1950) Actual employment deter- 
minations rest upon an economic reality tess which looks to the whole 
of the work activity, digging beneath the veneer of formal contracts 
or isolated factors. Rutherford Food Corp.. v. McCoT~, 331 U.�9 722 
(1947); Goldmer~ v. Whitaker House Cooperative, Inc., 366 U.S. 28 
(1961). Several components go into this analysis, such as degre e 
of skill, control, opportunity for profit or loss, and capital in- 
vestment. In many respects, the working inmate, under this insPec- 
tion, represents the model�9 employee. . . . . . . . . .  

To refute this conclusion, corrections administrators cling to 
the position that inmate labor is rehabilitative and, therefore, for 
the worker's sole benefit. This interpretation, however, ignores 

{ 

s_/ In the recent Supreme court case which denied inmates their First 
Amendment right to associate to form unions, the decision was not -�9 
based upon employment status but upon the Court's acceptance that 
this activity potentially�9 endangered the institutions , Security; 
Jones v. NOrth Carolina Prisoners' L~bor Union, Inc.:, 430 U.S. 
927 (1977). .... 

! 
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the reality of inmate labor. Most irmate jobs concern institutional 
maintenance and upkeep. According to a LEAA survey, over 65% of 
all inmate work assignments in 1974 involved kitchen duty, �9 mainte- 
nance and repair, janitorial, administrative, laundry, and grounds 
�9 upkeep. National Prisoner Statistics, Survey of Inmates�9 of State 
Correctional Facilities, �9 33 (1976). �9 These jobs fail �9 to teach 
marketable skills�9 accomplish little more �9 the inmate than 
reduce boredom and�9 Every shudy of pris0n labor �9 
the near total lack of rehabilitative benefit for these occupations. 
G. Levi, R. Abram, D. LaDow, Vocas Preparation in U.S. Correc- 
tional Institutions: A 1974 Sur_ve_~v (1975). ~y benefit derived 
from inmate work primarily accrues to the state in the form of 
cheap labor. 

At times an inmate mdy prosper fr0m kis priscn job by learning 
new skills. This too infrequent occurrence need not abrogate the 
right for equitable wages. Most jobs in the free labor market con- 
tain elements of mutual benefit for th: emPloyer and employe e �9 Learn- 
ing skills while working is hardly unique to the prison set �9163 
Even in an apprenticeship or training program, the court may pierce 
the formal !e!atiomship and, under the economic reality test, con- 
clude that the "trainees" tasks substantially promote the employer's 
interests, thereby imposing FLSA obligations. Bai!ey v. ~ilot's 
Ass'n for Bay & River Delaware, 406 F. Supp. 1302 (E.D.�9 Penn. 1972). 

Prior to the 1974 Amendments, the status of institutional labor 
�9 under the Act had been settled by the courts inthe case of work per- 
fo~ned by mental patients in private institutions. In Scuder ~7. 
Brennan, 367 F. Supp. 808 (D.D.C. 1973), the court ordered the 
Secretary of Labor to enforce the FLSA on behalf of patient-workers 
at non-federal institutions for the mentally ill. In determining 
the patient-workers employment status ~nder ~he economic reality 
�9 concept, the court concluded: 

...The reality is that many of the patient workers 
perform work which they are in no way handicapped 
and from which the institution derives full econo- 
mic benefit. So long as the institution derives 
�9 any consequential economic benefit, the economic 
reality test would indicatean employment relation- 
ship rather th~n mere therapeutic exercise. To 
hold otherwise would be to make therapy the Sole 
justification for thousand~ of position~" as dish- 
washers, kitchen help, messengers, and the like. 

See also Weidenfe!!er v. Kudulis, 380 F. Supp. 445 (E.D. Wis. 
1974). 

Shortly after these cases �9 and the passage of the 1974 ~en~ments, 
the courts faced the same issue Put with respect togovernment rt~ 

: institutions. Havinq a!ready determined that institutional labor ~. 
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was employment for purposes of the Act, they next had to decide 
whether the Eleventh Amendment still shielded the states from 
litigation. In King V. Carev, 405 F. Supp. (W.D.N.Y. 1975), the 
plaintiffs, juveniles civilly committed to detention centers under 
"need of supervision" statutes, brought suit under the hours provi- 
sion of the FLSA. The state moved to dismiss upon the grounds 
com~nonly used to deny inmates wage and hour protection, the Ele- 
venth and Thirteenth Amendments and the FLSA itself~ The court 
dismissed the Eleventh Amendment claim, citing a recent Supreme Court 
decision which upheld prospeCtive reiief in w actions ag&inst 
state officials. Edleman v. Jordan, 415 U.S. 651 (1974). In a foot- 

note the court observed that the new Amendments to the FLSA also 
appear to eliminate "the barrier that had prevented recovery of :~ ~- 
back wages." Kin@ v. Carey, supra at 42. The Thirteenth Amendment 
claim failed due to the nature of--the commitment, which was Civil, 
and therefore beyond the Amendment's purview. With the 1974 Amend- 
ments, the claim that the FLSA did not encompass employees of public 
agencies could no longer stand. 

�9 AnOther FLSA case within an institutional setting was Carey v. 
White, 407 F. Supp. 121 (Del. 1976). In this case the court rejected 
thepublic agency-employers motion to dismiss which was founded upon 
the Eleventh Amendment, thereby permitting the patient,employees 
of a mental institution to pursue their course of action. 

policy of narrowly construing FLSA exemptions also played 
a r01~h~n these decisions. In Souder, supra, at 813, the court took 
note that the Act's exemptions are specific, numerous and detailed. 
None of them concern or address the patient-worker and' therefore, 
the penchant was to favor employment. Similarly, the exemptions 
are silent on inmate labor. The legislative history does not 
sugqest that failure to exclude this employment was a mere over ~ 
sight by Congress. Congress was aware that inmates wor~while in 
prison, and that this work maybe subject to the various iabor iaws. 
In 1970 and again in i976, when Congress amended the Federal Unemploy- 
ment Tax Act (FUTA) to assure coverage 6f state government employees, 
they specifically included in the 4xem~tion~ovisions th~ inmas ~/ 
laborer. 26 U.S.C. w (b) (6). The absence of a�9 exemption 
in the wage and hour law not only supports the contention that inmates 
are to be covered but also implies that Congress, in light of the �9 
exemption in FUTA, considers the inmate an employee entitled to 
labor law benefits unless otherwise excluded.~/ ....... 

The primary impediment to inmate coverage under the FLSA is 
the Thirteenth Amendment. Due to the Supremacy Clause, the Amendment 

[ [ , 

~/ At this time one can only speculate as tO the motive of Congress 
for disparate treatment for offenders unde�9 two labor laws 
One explanation is that while inmates are entitled to their ust 
wages for work~performed, forced and inevitable unemploymentJ (or 
change of jobs) due to their eventual release S~ould not give 
rise to unemployment insurance rights. 

. • 2.. . , • . ; . •- • �9 • . • "  . • , • • - 
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takes precedence over any conflicting legislation.- There is, how- 
ever, no contradiction between the Thirteenth Amendment and the 
�9 FLSA. Congress and/or state legislatures may enact inmate 'legis- 
lation that is harmonious with the Amendment. In�9 Minnesota 
has already extended "prevailing" wages to inmates employed by �9 
private industries operating shops on correctionsproperty, Minn. 
Stat. Ann. w j and all state work release laws de~nd t~at �9 
inmate participants receive the gOing wage. There�9 also spora- 
dic instances of inmates recei~hg other!-labor�9 such as 
workmen's compensation. 18 U.S.C. w (1969); Md. Ann. Code~ 
Art. !01 $35�9 (!972) ; Ore. Rev. Stat. w149149 (1968).- Ahy construc .... 
tion that the FLSA co,ers inmate workers, in light of its liberal �9 
coverage, absence of a specific exemption, and inclusion Of state 
employees, is constitutionally permissible. Furthermore,;�9 
exists growing grounds to believe that this interpretati0n might 
find favor with the courts. 

Historically/ the courts had adopted a "hands�9 attitude �9 
respect to corrections issues. As a result, basic constitutional 
rights did not thrive in prisons. Today, the courts are reversing 
this Stance and assuming an active role. Instead of suppressing�9 
inmate rights, courts have become solicitous of the �9 welfare. 
Repeatedly, decisions are rendered under a standard first promul- 
gated by the Sixth Circuit, that "[A] prisoner retains all the rights �9 �9 
of an ordinary citizen except those expressly or by necessary impli ..... �9 
cation, taken away from him by law." Coffin v. Reichard, i43 F.2d 
433, 445 (6th Cir. 1944), cert. denied, 325 U.S. 887 (1945). 

This emerging attitude is manifested by rights recently assured 
to inmates, including religious freedom under the First �9 Fourteenth 
Amendments, Cruz v. Beto, �9 U.S, 319 (1972); access[ho c0urti;: 
Younger v. Gilmore, 404 U.S. 15 �9149 aff'd, Gilmore �9 v; ~Lynch~/ ' 
319 F. Supp. 105 (N.D. Cal. 1970); protection from invidious dis- 
crimination based on race under the Equal Protection[C!ause of the 
Fourteenth Amendment, Lee v. Washington, 390 U.S. 333 (1968) ; freedom 
of speech under the First Amendment, Procunier v. Martinez, 416 U.S. 
396 (1974); and Fourteenth Amendment due process rights, Wolff v. 
M cDonnel, 418 U.S. 539 (197�9 While this ~udiciai activity ha si 
been most intense in inmate claims Of constitutional dimensions, ~ 
the trend evidences a move to include certain~i~rights statuterily . 
founded, especially if they impact upon rehabilitation efforts. 

When rehabilitation is an officially ; : st ated/0b~ective of a 
corrections system, the courts feel more compelled to police those : 
policies and practices which contribute (or fail to contribute) �9 " 
this end. Such scrutiny and subsequent remedial 0rders may �9 always 
be rooted in constitutional concepts. One federal court" recently or- �9 : 
dered the New Hampshire corrections department to take affirmative 
steps toward rehabilitation, including th�9 utilization of inmates 
on prison jobs which will teach marketable skills. ~ile the Thir- 

i 

I 



0 



O 

/ 

Melvin T. Axilbund 
May 3~ 1978 ~ : 

- page 7 - 2,~)0~ �9 

teenth Amendment exception to involuntary servitude on its face per- 
mits '~meaning!ess" jobs, the court concluded that once the state avows 
its intent to rehabilitate, it cannot shirk from this duty. Laaman 
v.~ Hel~one, 437 F. Supp. 269 (D.N H. 1977). �9 ~ 

Minimum wage protection falls within the rehabilitation gamut. 
Numerous studies have concluded�9 without a fair wage base, any 
work experience within prison will have a negative or neutral im- 
pact upon the worker. This was one of the conclusions drawn b~ the 
commission Gonvened to ascertain the causes for the infamous prison 

riot at Attica. As part Of their reP0rt, they �9 that in- 
mates be afforded the same rights as ordinary citizens, except the 
liberty of person, and more spe:cifically to include ,'adequate com - 
pensation�9 for work performed," 7--/ 

i 
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7/ New York State Special Commission on Attica, Attica 49-51 (1972). 
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State NaWaqg_Scale 

Alabama none 

Alaska no industries 
program 

Arizona $.02L .35/hr. 

Arkansas none 

California .06 - .35/hr. 

Colorado�9 .lS-.75/day* 

Connecticut .38-.74/day* 

Delaware .23-l.14/day* 

District of Columbia 3.]8- ' 
3.63/day* 

Florida none 

Georgia none 

Hawaii .12 - .30/hr. 

Idaho .15 - .40/hr. 

I11inois .15 - .50/hr or 
lO.O0-100.O0/mo. 

0 

/ 

Prison Industries, January 1976 

Percent Inmate Average Forced 
Population Weekly Savings 
Employed Salary Requirement Use of Prison Profits 

22 

4 

lO 

90 

$.20/hr. 50% 

0 

6.29 0 

�9 

operation of industries program 

expansion 

equipment, construction, new industrial 
programs, State General Fund 

L~ 

returned to State Treasurers General 
Account 

I 

lO 

expansion and improvement 

operational and capital outlay, state 
Treasury 

6.00 yes expansion, salaries, materials and 
e5uipment 

9.37 50%. no profits yet, earmarked for-vocational 
training 

12.50 0 placed in revolving trust fund for 
future use by industries 

i 

0 
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State 

Indiana 

Iowa 

Kansas 

Kentucky 

~!age Scale 

.20 - l.O0/day 

.50-l.O0/day* 

.lO-.20/d~y* 

.08 - .25/hr. 

Louisiana 

Maine 

Maryland 

.15-.38/day* 

none 

.60 - ].20/day 

Massachusetts .25-1.50/day 

Mi chi gan .20-2.00/day* 

t, l innesota .30-2.50/day 
State Prison 

SLate Reformatory .85-1.80/day 

Mississippi none 

Missouri 20.00-50.00/mo. 

Mon tana up to l.O0/day 

�9 �9 �9 �9 �9 , 0 .  �9 

\ 

P__rison Industries, January 1976 

Percent Inmate  Ave rage  Forced 
Population Weekly Savings 
Employed Sa la ry  Requirement 

25 4.00 0 

Use of Prison Profits 

�9 returnedto State Genera] Fund L.~'," 
6,; 

11 3.50 0 invested in industries, new programs, 
equipment 

33 

5 30.00-40. O0/mo. 

0 

until saved 
20.00 

staff salaries, equipment, u t i l i t ies  

returned to industries revolving fund 

10 

41 

35 

60 

33 

21 

5.00 

7.50 

�9 73/mo. 

0 

50% 

50%until 
lO0.O0 saved 

0 

0 

25% 

credited Industries Compensation Fund 
(since '70 end up in Commonwealth Genera] 
Fund) 

into prison industries and non-industrial 
expenses of the institution 

General Fund 

industries salaries, expansion, equipment 

pay wages supplies and equipment for 
production 

i 

I 

0 

L 
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State 

tlebraska 

Nevada 

New Hampshire 

New Jersey 

flew Mexi co 

flew York 

North Carolina 

r.~or th Dakota 

OhJc 

Oklahoma 

Oregon 

Pennsyl va ni a 

Rhode Island 

South Carolina 

,SouthDakota 

Tennessee 

Q 

Wage Scale 

.50-1.00/day 

.27-.68/day* 

.75-1.25/day 

.80-1.15/day 

1.89/day* 

.09-.29/hr. 

.40-1.O0/day 

.50/day* 

.lO/hr. 

.09 - .68 /day*  

.50-3.00/day 

.15-.30/hr. 

2.00/day 

6.00-28.00/mo, 

.75-1.50/day 

.05-.49/hr 

�9 �9 �9 �9 

Prison Industries , January. 1976 

Percent Inmate  Average  Forced 
Population Weekly Savings 
E, iployed Salary Requirement 

9 4.18 0 

25 7.00 0 

12 0 

14 

lO 

14 

25 

20 

6.00 

3.13 

20.O0/mo 

30.O0/mo. 

9.80 

.04/hr. 

lO-15 

lO 

25  

25 

.I O. O0 

1.50-7.00 

5.60 

8.00 

25% 

' 0 " 

25% 

5. O0/wk. 
unti l  I00.00 

25% 

e 

Use of Prison Profits 

equipment 
Lm 

State General Fund 

op.~ration costs, salaries, equipment 

returnedto the State 

expand industries, supplement deprecia- 
tion reserves 

updating manufacturing equipment & shops 

Inmate Injury Fund, l.Jork Release Loan Fun~ 

equipment, improve production methods 
vocational instruction, new industries 

toward improvements throughout department 

renovation, new equipment, training, 
State General" Fund 

upgrade industries equipment & fac i l i t i es  

"l 
!F 
5 �84 
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State 

Texas 

Utah 

Vermo n t 

Virginia 

Washington State 

West Virginia 

Wisconsin 

Wyoming 

United States 

B, 

Wage Scale 

none 

.70-1.60/day 

.33~hr. 

.40-.45/day* 

.75-1.88/day* 

.27-.68/day* 

.50/day* 

.25/day* 

.26-.65/hr. 

. ~  

Prison Industries, January 1976 

Percent Inmate Average Forced 
Population Weekly Savings 
~ e d  _ Salary Requirement 

lO 

30 5.00 0 

10 |3.20 0 

75 1.00 0 

20 9.75-24.37 0 

O O 

/ - , .  

( 

Use of Prison Profits 

update equipment, purchase buildings 
machinery for industries, staff salaries 

prison budget 

return to capital or increase inmate 
wages 

General Fund 

run industries, vocational 
program 

.f,, 

training 

* 1971 Prison Industries wage rate 

i 
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TO: 

FROM: 

RE: 

Rosen, Grisby, Le~i2an, Rossl, Axilbund 

Robert Horowitz ~ 

Post-Release Assistance in England, Sweden, Denmark and the Netherlands 

DATE: J a n u a r y . 3 0 ,  1978 

In November, 1977, I requested informatlon from the corrections 
departments of the above named countries concerning post-release assistance 
policies and related topics. These countries were selected because " 

i) they are considered to have enlightened correctional policies and 2) ~ 
the ABA Corrections BASIC's project had already established contacts 
in these countries which I was able to use. Below I have su=mmr!zed 
the replies I received: 

I. Post Release Assistance 

A. England 

" t  

Most inmates receive a ,'discharge grant" at release. The rates are 
reviewed annually with each review of the statewelfare benefit payments. . 
Currently they are set at 27.70 pounds* for a h0meless perso~and 12.80 
pounds for one who is returning to an established bomel ! ~ Inmates not 
receiving this grant and who remain in the UnitedKi~Edbm~a t release ~ 
are paid a subsistence allowance tO cover �9 ~h~peri0d unti!they reach :-i ...... 
a State Welfare office. These rates range from .35 pounds (f6ra ..... .... ~jL: !: 
Journey of 2-5 hours) to 2.25 pounds when overnight lodging is called 
for. 

In addition, every discharged inmate receives a travel warrant to 
his home or destination within the British Isles, and clothlng dependent 
on the length Of sentence. 

* The exchange  r a t e s  as  o f  Jan .  30, 1978 a c c o r d i n g  to. Deak & Co. Exchange 
are as follows: 

set__! 
English pound $1.910 $1.9950 
Danish Kronin .1660 .1800 

( d . K r . )  
Netherlands hfl .4320 .4525 
Swedish Crown .2080 .2215 

+ 

# 

. . . . . . .  " . . . . . . .  " ........ "'-- . . . . .  �9 . . . . .  !-F . . . .  
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D i s c h a r g e d  p r i s o n e r s  who h a v e  no J o b s  a r e  e n t i t l e d ~ t o  s t a t e  
a s s i s t a n c e ,  eubJec=  t o  t h e  same r u l e s  as  any  o t h e r  ne e dy  a n d / o r  u n e m p l o y e d  
persons. 

B. Sweden 

There is no special post-release assistance provided released prisoners. 
The aim is that every releasee,shall have s Job and an apartment or other 
accomodation arranged before release. If a Job cannot be arranged he 
receives financial aid from the social welfare authorities as any other 
Swedish Citizens without e~nployment. 

C. Denmark 

l = m a t e  r e c e i v e s  on r e l e a s e  4 , 1 6  d . K r .  f o r  e a c h  day  i n c a r c e r a t e d .  

Netherlands 

D e t a i n e e s  who a r e  u n a b l e  to  f i n d  work  a f t e r  r e l e a s e  c a n  c l a i m  an  
u n e m p l o y m e n t  b e n e f i t  o f  80 p e r c e n t  o f  t h e  pay  t h e y  e a r n e d  b~_fore t h e i r  
detention, with a minimum of hflo 1673,10 gross per month (actual minimum 
monthly pay). This claim is only valid when�9 they were entitled to such 
a benefit prior to their detentlon. Those not entitled to receive thls 
benefit can claim an allocation under the provisions of the Social, ,~ 
Security Act. Singlepersons receive hfl. 851,50 net/month, and ~hey 
do not have to pay the insurance premium for medical costs. Payment 
increases with fa~,ily size, e.g. 2 would receive hfl. 1216,40/month. 

II. Relevant Labor Practices 

My second major inquirY concerned prison labor. In particular, I 
was interested in ascertaining whether the inmate wage ,scales afford the ~ /_ 
possibility of amassing savings for post-release use.-Wi~h fewexceptlons,, ~ 
European practices in this area are similar to those~adopted:In/theU~S. " ..... -: -. :-~ 
llhs they generally espouse meanlngfu ! work experiences ,s=a maJ0r " �9 ~. .......... 
rehabilitative tool, and support in princ~pai~ reco~nendatlons! for " .... ~: :, :,~!~ /:i I, ~:/~! : �9 
meaningful wages, the actual wages tend to be small and ,intended for - 
~nternal prison purchases like tbbacco e t c .  

A. England 

Various wage schemes are used, depending upon the Job .... These include 
flat rates, piece rates, and incentive wages. Periodic adjustments 
are also made to account for cost-of-llving increases. Regardless of-the ~,-~ 
pay scheme, wages mirror American practlces, and . are very lo~. Max~ufium 
weekly wages range from 66 p in detention centers~to 293 p under a ~-ork ~ 
study hlgher incentive earnings scheme. These~wages are too insignificant 
r permit sewings. Most of it is spent at the prison canteen. For example, ~'-~ " 
a study revealed that almost 70 percent of the pay for those receiving 
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flat wages was spent on sweets and tobacco.products .......... 

Although various groups have pressed for inmates' to receive 
prevailing wages (around 60 pounds/wk), the Home Office has resisted, 
statlnE that the total cost (120m/11ion pounds/year) cannot be afforded. ~ 
In addition, the Office views increased wages as a transfer action, 
changing the cost of maintaining inmates' families from the social 
&ervices to the prison set, ice (after deductlons-formaintenances, 

.... National insurance, tax etn. are taken from inmateswages), i 

B. Sweden 

Sweden has been in the vanguard of promoting equitable wages for 
~ t s  ~nmates. Beginlng i n  1973, an experimental p~'~r~mwas initiated 
at Ti!lberga Institution to pay inmates competitlvewages (1975 expanded 
to Skogome). Attached is a more detailed discription Of this program. 
Aside from trying to emulate free labor c0ndlt$ons, a stated objective 
of this program ~s to help the inmate save money for future use. Money 

m a n a g e m e n t  a d v i c e  i s  a l s o  g i v e n  t o  a s s i s t  the  i~ma te  i n . p a y i n g  b a c k  
~ ~ ~ ' ~ : ~ i  l o a n s ,  h e l p i n g  the  f a m i l y ,  e t c .  I t  ~s hoped t h a t  by r e l e a s e ,  e a c h  

i n m a t e  w i l l  have  s aved  600-800  Crowns. [Even p r i s o n e r s n o t  engaged  i n  
one o f  t h e s e  e x p e r i m e n t a l  p r o g r a m s ,  r e c e i v e  d e c e n t  wages  compared ~o 
p r a c t i c e s  i n  the  U . S . ,  r a n g i n g  f rom $ .60  t o  $ 1 / h o u r .  In  ~ d d i t i o n ,  
i n m a t e s  who a t t e n d  academic  and v o c a t i o n a l  s c h o o l  a r e  p a i d  $ . 6 0 / h o u r ]  

C. Denmark 

? 

" ~. 

~ 

Like England, prison wages are minimal. In 1975 the rate was 
65 d.kr. per week, subject to reduction if sufficient work is not 
demonstrated. Most of the earnings go toward ~urchases ~rl~hln the 
institution, although some may be saved and returned to the inmate with 
interest at release. Inmates participating in vocational a n d  educational 
programs are entitled to the same wage. 

D.  Netherlands 

Wages here also tend ~o be m~rginal. A recent project has started 
for long term offenders (sentences of over 6 months) where an inmate, -~ 
dependent on the quality of his work and his general work~attitude, ~can 
earn in addition to the general daily wage of hfl. 3,85, allowances 
between hfl. 0.40 and hfl. 4,80 (at a maximum of hfl. 45. pe r week). 

In light of the above, it wo~!d appear that the major advantage r eleasedl ~ :i! 
in t h e s e  European co=t.ies from  t h e i r  f  her .-.. 

. c l a l . w e l ~ . a r e  p r o g r a m s .  Whereas we found t h a t  ex- i~umates  t e n d  ,to be  i n  eLlEn:hie " 
xur ma3or ~ncome transler pro rams in the g Uu.ted States, it seems u thoug~ .... i. 
releasees from the four European countries queried are not so disqualified. ~' 
On a comparative law basis therefore, a special exception for releasees! in ..... ~ 
one of our assistance programs would bring us up to parity with these major ~ 
Western nations. 
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Inmates Work For 
Free  arket Wages 
At Til berga Prison 

T O  prison reformers In Sweden and most other west* 
countries. One of the most repugnant aspects of In- 

I~luf ional !ire is thai inmates are forced to work for little 
or no pay'. This fact makes a mockery, the reformers 
say, of any prison system's claim Ihat it attempts.lo up: .  
hold the human dignily of its inmates:- . �9 

During the agilation for prison reform in Sweden dur- 
ing- lhe late sixties and early seventies, the pnsoners' 
Obligation to work. their working conditions and their pay 
were  a repea!ed source of confhcL The reformers, both 
within and outside the Swedish National Coriectional 
Adminis'ration. succeeded in getting Swedish- tamales' 
pay  mcreased until today ;I ~s probably the highest pnson 
wage in Ihe world; aq Swedish inmales now earn be- 
tween S.60 and $I an h~ur, tax free, for bot h working 
and allending school. In contrast, most American in- 
mates are @thor not prod at ~.dl for Iheir Work or earn a 
maximum o! $1 a day. 

I.'1 1972, the Corrccliona; Adm!nis!ralion, in pad out of 
a natural z~..3! lot Expffri,'~, en~.',llon and i:-~ part to hush ItS 
critics, v,,ent ,dl the w;',y. It convened the S:a.::-. ~'nSidUf;on 
el Tif!b~:~,: in'o what r t~y b,~. lhe (i;sl pr;son in t!;e wolld 
to pay its i~niates regul~: v,,ag~s f.',r thciK work. 

Tillb,.= v.]e, IL)."al,:~d at)out 120 .,'r,d,'S (,.evl of Sto._'khc, lm, 
was  buiil i,,'l ~..~,~ as ~n opel;, r, ationP-I "Inclo:y-priscn" of 
the kind t'..'p;ca: in .qwor~n. 

lls princip~l in~,.~stry ~s a f~clory to" lh-..~ construclion of 
prc/ab:icaled houc-3s. Tht~ h~u'.;c3 ~:e SOI~ b~,' ,~. state- 
owned firm c;;!;ed The Key House, Inc., wv;h s."!,.'s 
oIIiccs in 20 Swedish ci!ieS. Recen!ty, abo;~ 4,~ of 
1311barge's 80 Inrnc'c~ v.'r working in the house fac- 
Ion/. Twenty olher:, wod,.e-J ia a machine shod produc;ng 
melal  p:oducts for the_ s'.:.,:~. The re~' v;or;.:e._ ~ in the 
prison kitchen or in insl;tu!ion,31 maintc.n:-:nr jobs. 

Though Ihu house laclory i. r the onty job that produces 
products re= th3 pnvate m-arkcl, all inmates at Tii!bem3 
are paid hen market wages. Those who work in the fac- 
Iory are members in goo=l st~,ndmg of the const,uction 
trades union. Every year all Swedish trade unions Io- 
gerber negotiale pay increases With the government; the 
inmates g-~t the same pay raises as everyone else. 

The wages at Tillbero."t, however ̀  are not exactly the 
t a m e  as those in pdvate industry. They range from 6.9 
Io 15 Swedish kronor ($1 .(35 tO $3.60) per 15our, about 30 
per c...onl less Ihan the wa.ocs of ordmary factory workers. 
The reason the pnson wages are lower is Ihat the in- 
mates do not pay ,~ny nalional income lax. which 
amounts to aboul 30 per cent of income for a lac to ry  
worker 's tax bracket. 

The inmates do nol Pay taxes because of stringent 
Swedish laws protecting ~he~r privacy. If they paid taxes, 
they wou!d have to file raceme lax returns. In Sweden, 

income tax relums are cons~emd p,Jb~C documents, 
and aU put~c documents are open to o~ l l c ,  and media. 
eLspect~:~. So the newspa~, rs  wou~d be al:~e to look up 
the ~rm'~tes' f,,-ax returns and v:.-vl out th6a," ham+-.. (Ex- 
cept in ='to cases of wef l -knownpe~;qe, Swedish news- 
papers never publish I/'te names of  tho:e accused or 
convicted of onmes When inmales are reteasea trom 
pn=:)n, they are not required to tell potenba.I er, lployers 
that they have been in pnson, and. the employers are 
Iorbidden to ask.) 

When "market adapted wages."  as they are called, 
were introduced, the hrst thing that had to be done was 
to retool the factory so that ~ e  machinery was u~ tO 
date. The physical plant of  the factory w a s  expanded 
from 5.000 square meters to 8.000." Production'for the: 
first year was slow.burwit.hin two years the productivity 
o f  the =nmatez surpassed mat of  ~ ~ate f i rms One 
reason for. this was thai the pnson factory did not have 
as set,des a problem wr absenteeism as pr;vate com- 
pames. The Colrecfior, al Admm=strafion earns 16mil l ion 
kronor ($4 mdlion) a year from the sale. o1" Ihe houses. 
Oddly enou;h ,  the Administration has not yet done a 
fiscal a.nab'sJs to see if the saJe of the houses offsets the 
cost of runn:ng Ih~ = insliluliGn[ 

Tc~,ay,.the prison factory is capablc of producing'427 
hOu.acS a year - -  Sliuhfly more th~'n one a day. The prvs- 
driers used to build the entire house; including the in- 
terior, but now they make only II~e sl~ell The parts ov t~ ~.... 
hous3 r='.,a~e by the mrnates sell for about 40,083 I:rer',o: 
($10.0C0). A cornp;c:cd house depending on  tile p,'ice 
of Ihe tan~ and the quJJiZy of the interior, wdJsel! for be- 
twcen $50,000 and SI00.000. 

"[he c:onst:uction of the houses does not require groat 
skill, which is why tl~e wages of me inm.~es, and their 
countc~ar ts  in pdvate firms, are so low. Putting one of 
the I'~use.,-. tog(:ih'~r it. a bb hke do(rig a puzzle, one fcc- 
tory foruma~ s:id, ~v:d most of the skili~ involved can.be 
lr in ~ few r 

The foolery wo;k ~ the only program at .'Till barge n'-.~, 
There =s no 3ca: ..: '-':= cr Vocal;on.3; e.auca~ion; tl?c;e.a=e 
no coun:.."d;ng or tt,~;..py pro(yan,s. T,'-,c. Inmale.~ sp.'~;",~J 
ell li',.-.,,ir time wori:~r,g. EIe(:i.~:~,~ of ~he l--.dium Of Lb.:i; 
wu~kers" existence, tlioy, a~.: (l!ven special furlOu.ah 
wivil20,es. All Ti; lbeiga in~n~,t:.., i~,e pe~rni,"ted furiouohs 
every two weeks, as c'pposed tu every l'.;'o months in 
other pn.,.~ns. The escape vale o:/ 'l,ario~.;h is much 
l o w e r -  about 2 per cunt ~ at TiIIb-arga than al other 
pnso:~s . . .~  :: . . . .  i i 

. : :  � 9  . .  . / " .  . % . 

Thr- ex l )er lment  al  Til lb.erga was implemented in 1972 
with surprisingly hl1!e ddi~culty. The powedu l  trade 
unions, whose" leaders cou!d easily have vetoed the 
idea. ra ised no m~0r,0biect ions. As ~n Other countries, 
lhe Swedish labor, un~hs  have.,generall~, blocketd lhe.  
.sale 6i inmate-made products on lhe I:/,,ivale..m~f~el en 
the g.ounds lhal c h e a p i n m a l e  labor would gi),.o In'e- ' 
pnson-mad~ goods an unf3ir price a~vanta,ae and cost �9 
~vi; ian workers their lobs. BUt a s l o n g , a s  the inmates 
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,e~ero paid the same wages as ol t~r  wor~ers,-and a s . .  Imm pn~son, 20 per cent of the "r'dlberga. ir,~nales ha< 
long as the hcuses the inmates prod0ced wereno t  ~ l d  been:rearrested= r  with 3~ per cent Of t l~  COn 
�9 t prices below those of pnvale c~am~,anie.s, and as:to~=g ~- : I iol group. 
=LS there was a. good market for IP, e hous~ i - -WhGJ~ 
there was - then the union had no r 

6u1 It~ere fia,,~ bee~ o=~er proc~ems: The pnncipal 
~ e  is that most Swedish inmates intensely ~s l l ko  
13~berga and are not interested i n  going there. The 
I1~uml:~r of applications is .'to small ~ a t  Tillberga's o f , "  
flcials are able to accept 60 per cent of them. 

The reason for this, prison officials say, is. firstl that 
"most Swedish inmates are not interested in doincf~h=ard - 
week and, second, that there is no "nn"ediate financial 
advantage to Titll:>erga inmates because prison officials 
take away most of  the money they earn. 

l"illberga's inmates are permitled to keep as spending 
money only 25 per cent of Iheir wages. S~nce they earn, 
on the -.'verage, about $100 a wee,~, ~ i s  comes out t o  
about $25 a week�9 The rest is used to help support, their 
families, to pay their debts, and to pa,~ for their food in 
pc!son, v, hich COSTS about $20 a Weak. If an~, rnor~(.y is 
left over, it must go into a sax~ngs.ar for use when 
they a,~: ~ele~csed. On the Othe..', baha: ;~maie~m,~kLng .... 
the maximum ,,',age in regu!ar pnsons earn a~x.,,Jt $40 
week. and tn~y Progiven tn:s money in cash to do wilh 
as riley wish. 

Tillborga has never been suen by prison orb:isis as a 
first step in givinQ inmates fhe=/ "nghl'" to ~ . e  mad(el 
w a ~ s .  Ralher, il has been viewed primarily as an exper- 
i~nent in.the rehabd~tat=on and resoc;3hzahon of offend- 
ers. The idea behind it, offic,als expla,ned, is to improve 
the offender's cba.'~ce of success on p3tolo by forcing 
him to accumuI>lu some savings and g~wng h:r,', a head 
start in paying off his de~ts. 

The. debts might include a I,ne !h&t accc, n,panied 1!:2 
pr ison sen!once, foans [h.-~; he look ou; wh~ie ha was 
free. and. re?st important, res!,/uuon. In Sweden, alines! 
all offender:; ;,re r3~ir ,=:)  orderco to m=-ke rcs!~tuh~" "~ Io 
their victims, even it', !l-,e c~se of pers.:,nat in~u~, or large 
thgftS like banR robbtmes. Some of tne,m aru sad,fie~ 
with t'eslilt:hon d~bts of as much as $2.~),000, though in 
most cases they-an'~ounl 1o no more than a f..~v,, h,;n~ted 
dollars, ht add!lion, the ev~=r-vigilant Sv..eCi.:h Ca• au- 
thorities will force offerYJ~rs to pa)' taxes on l~,e ~.-alt:c of 

s to len  money and rnerchar~se if the amo'.-'nl is s~g ~. 
nif'-c,3nt Offenders, ob!:gahon to pay !ax ~-:nd restituhon 
debts has been c~ted by retormers a~. a rnaior cause of 
recidiv~sm, since ot ler ,de~ w,ho find il impesslble to 
meet their paymenls ,have a tendency to !ry to do so .by 
OOmmilting new cnmds. It has often been recommended 
I/~af a prisoner's del:Xs be w~ped out after he ,s rek~3sed, 
hr.,,1 reslitulion is such an inlecjral parr of the Swedish co r - .  
recbons system that this is not hkety to happen soon. 

"The Correctional Aclminislrahon has been studying 
the Tillberga e~(penment from i~s inception to see if il re- 
duces recidivism. Tl"m an~'wer LS yes and no. The study 
look a sample of  inmates re..:ased from T~Ibe,ga and 
compared their success in  Ih3 COmmunity w~th a 
malched Sample of  tnmales release~ from regular pris- 
ons. The Ti,Jt:)erga inmates d~d s~gnd,cantly belier during 
t t~  first year after U~l~r release. Six months aher release 

After I2  monthsl the pmpori, loal o f  Tdlborga b~.ale 
.... mamested w a s  3 8  percent; Com~'ed w ~  51 p e r : c o t  �9 ~ 

But after ~ yearn. r the .=reet, lhe ~ck~sm ,~h 
Io~; the Tillberga group was found to be a lmost  t,he sam~ 
�9 -- abOUt 60per cent -- e=S IO4' U'~ r grot,p:':i:.'": 

NonetheI~s ~. the Correctional Admin=stration i. 
p4eas,eo enough with the TiIJberga Oxporin'~nl:I/~al it f ia. - 
expanded it to a second.prison ~ the cJo,~ed instrlutJoi .. ". �9 .. 
at Sk.'x~ome near  Goteborg. The...~'minisiratk~ ha.s als: .. 
p roposed to furlher expand  the experiment tO thte, 
c.ther instilutior;s-; - I~.! the government.has.so far refuse,. + . �9 
t o  provide tl'~ necessary funds. O " ~  : , .  �9 : ] 

--Michael S. Serf 
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MILL CREEKCREDIT UNION 

"T" 

In fo rmat iona l  Statement 

T h e  M i l l  Creek Cred i t  Union is proposed as a serv ice  by and to fe lon ious  of fenders  
and ex-o f fenders  of the c r imina l  j u s t i c e  system, and members of  t h e i r  immediate 
families who reside within the State of Oregon. " " 

For 

I .  

. 

. 

. 

. 

your  in fo rmat ion  the f o l l ow ing  fac ts  are set  f o r t h :  

C red i t  uniQns must be l e g a l l y  char tered and incorporated by e i t h e r  the 
Federal government or State government, are requi red to be insured ,  and 
are sub jec t  to governmental mon i to r ing  and aud i t i ng .  

State law def ines a c r e d i t  union ~s a c o o p e r a t i v e , . n o n - p r o f i t  a s s o c i a t i o n ,  
incorpora ted under the laws of  t h i s  s ta te ,  fo r  the purposes of  encour-g ing 
t h r i f t  among i t s  members, c rea t i ng  a source�9 c r e d i t  a t  a . f a i r  and reasonable 
ra te  o f  i n t e r e s t  and prov id ing an oppo r tun i t y  fo r  i t s  members to use and 
con t ro l  t h e i r  own money in  order to improve t h e i r  ece~omic and soc ia l  cond i t i on .  

Members of  a c r e d i t  union must have a common bond such as employment o f  a 
s i m i l a r  na tu re ,  employment by a s i ng le  company, membership in an o rgan i za t i on  , . . . .  
es tab l i shed  f o r  Other purposes o f  mutual i n t e r e s t ,  or  r ec i p i en t s  of  a �9 
se rv ice  by a s ing le  agency or o rgan i za t i on  of a nature which provides a 
common bond. " 

Present l y ,  i t  is  the understanding of those planning t h i s  c r e d i t  un ion ,  there 
is no c r e d i t  union in the United States w i th  an exc lus ive  membership of  
of fenders and/or  ex-offenders..  ~assachusetts Half-Way Houses Incorpora ted �9 "' 
does have a c r e d i t  union, the ma jo r i t y  of  whose members are e x - o f f e n d e r s .  
The State o f  iCashington attempted to e s t a b l i s h  a c r e d i t  union for  ex -o f fenders ,  
and Delancy St reet  in San Franc isco,  a program for  ex -o f fenders ,  has a l i m i t e d  
credit  union. ,~ 

A planning committee for the Mil l  Creek Credit Union comprised of seven ex- 
offenders established from a larger body of ex-offenders,,has been meeting with. 
State o f f i c i a l s  and in te res ted  advisors and have beenencqu~aged t h a t  ~ State 
cha r te r  a p p l i c a t i c n  w i l l  be given ser ious cons idera t ion  on the bas i s~ha l t  the 
s ta tus  of o f fender  or ex-o f fender  of the c r im ina l  j u s t i c e  system is a common 
bond f o r  membership in a c r e d i t  union.  

Consider ing the above fac ts ,  the M i l l  Creek Cred i t  Union Organizing Committee- 
proposes the f o l l ow ing  procedure in the estab l ishment  of  a c r e d i t  un ion.  

A. Conduct a po l l  among o f f e n d e r s i n c a r c e r a t e d  at  the Oregon State P e n i t e n t i a r y ,  
�9 the Oregon State Correct iona l  I n s t i t u t e ,  the Oregon-State Women!2s Cor rec t iona l  
Center, o ther  programs of the State Correct ions.  D i v i s i o n ,  and through o t h e r ,  
con t rac t  w i th  ex-of fenders to determine the i n t e r e s t  in a credi�9 union f o r  I'- 
of fenders and ex-o f fenders ,  and ~o rece ive  the i d e n t i f i c a t i o n  of  p rospec t ive  
members should MCCU be created. �9 

B. Based upon the po l l  should i t  be overwhelmingly opposed, abandon p lann ing .  
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Do 
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E. 

F. 

Based upon the poll  should i t  be favorable,  cal l  a meeting of a substant ia l  
number of prospective members and determine a minimum of f i v e  persons to be 
incorporators for  the charter app l i ca t ion ,  and determine a minimum of three 
persons for a supervisory co~Tnittee. : :  ~: 

The incorporators shall prepare and adopt by-laws for the general government 
o f  the credit union consistent with State law,.and shaTi forward articles of 
incorporation and the by-laws to the Superintendent of the.State Banking�9 
Division together with a required f i l i ng  fee of Sl50.00 plus evidence that. 
each incorporator has subscribed to a minimumof one(1)share in the credit 
union (by law share values may be not less than S5.00per  Share) and a . ' 
membership fee in the c red i t  union; and plus evidence, tha t  the cred:i t  Union " : .  
has been properly insured and that  each incorporator  and other, o f f i c e r - o f  the 
credit ,inion has been properly bonded. �9 . �9 . . . . .  . 

Upon issuance of a cert i f icate of approval bythe State Superintendent of 
Banking, assuming such cert i f icate wi l l  be issued, the incorporators acting 
as the Boerd of Directors u n t i l  the f i r s t  annual membership meeting shal l  
n o t i f y  those who previously expressed membership i n te res t  so that  membership 
in the c red i t  union may develop and othe~vise exercise such inc identa l  powers 
as are necessary or requ is i te  to enable the c red i t  union to carry on e f f e c t i v e l y  
the business for  which i t  is incorporated, and exerc ise those powers which 
are inherent in the c red i t  union as a legal e n t i t y .  

Within s i x  months of the issuance of a c e r t i f i c a t e  of approval,  the incorporators"  
(Board of Di rectors)  w i l l  ca l l  the f i r s t  annual meeting of the membership,. 
make appropriate reports to the memhership and conduct an e lec t ion of the 
Board of Directors for  the f i r s t  f u l l  term of o f f i c e r s .  
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STEPS IN THE MILL CREEK CREDIT UNION 

I. The Oregon Corrections Division app]ied for a $25,000 grant, to 
provide resources for ex- fe lons.  . 

2. Dale Dodds, Corrections D iv i s ion  s ta f f ,  member, met wi th  ex-fe.lons 
in the Salem area - to determine i f  enough ex - fe lo ,s  were. in te res ted 
and willing to start a credit union. (August, 1975 ) 

3. The ex-felons formed a group, chose an organizing, con~ittee, elected 
temporary officers, and began their work. (August, 1975, forward) 

4. Representatives from the State Banking Division.and the Oregon 
Credit Union League met with the .organizing co~l~ittee to provide 
information. (September, 1975, forward) 

5. The organizing committee, with Corrections Division staff assistance, 
sampled the correctional institutions and fieldofficecaseloads for 
amount and type of interest among ex-felons s t i l l  being supervised 
by the Division. (December, 1975and January,.1976). 

6, Having been assured that share insurance and bonding could be obtained, 
the orsanizing committee applied for a charter. (February, !976) 

7. Weekly meetings continued, as the advisors and the organizing committee 
processed requirements and dea]t with issues they would run into after 
the credit union started. (August, 1975 through July, 1976) 

8. The Charter was issued, upon receipt of certificates of share insurance 
and bonding, and the governor presented i t  (June, 1976) to organizing 
committee members. 

. 

10. 

11. 

12. 

A gr'ant rev is ion  was f i l e d ,  to-a l low the $25,000 to be used to pay 
c r e d i t  union expenses ( ren t ,  telephone, forms, e tc . )  the f i r s t  
eighteen months. (June, 1976) 

Forms were ordered,.and the membership dr ive  began. (June, 1976, 
forward) 

Dates were set Up with i n s t i t u t i o n  superintendents to o f fe r  in,,ates 
a chance to deposit  any of t h e i r  e l i g i b l e  monies wi th  the c r e d i t .  
union. (June, Ju ly ,  1976) 

A "Charter Member Kick-Off"  was held, w i th  anyone j o i n i ng  in the 
f i r s t  month to receive a ce~ ' t i f i ca te  of Charter Membership, This 

-ac tua l ly  extended from the day the Charter was received, t~rough 
Ju ly ,  1976 - approximately s i x  weeks. 
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AN ACT 

To amend the Prison-Made Goods Act (U.S.C.A. 85: 1761(a)) 
to exempt goods produced by prisoners to whom all ~ederal and 
state labor laws apply and who are paid prevailing wages, and 
for other purposes . . . .  ~ 

BE IT ENACTED BY THE SENATE AND HOUSE OF REPRESENTATIVES 
OF THE U~4ITED STATES OF ~RICA IN CONGRESS ASSEMBLED, 

That Section (a) of the Prison-Made Goods Act (85 U.S:C.A. 
1761) as amended, is amended by inserting "where prisonersare .... 
protected by state and federal labor laws and paid prevailing 
industry waces" after "or in any penal or reformatory institu- 
tion" so that Section (a) reads: 

"~-noever knowingly transports in interstate commerce 
or from any foreicn country into the United States any goods, 
wares, or merchandise manufactured, produced , or mined, wholly 
or in part by convicts or prisoners, except convict s or pri- 
soner on parole or probation, or in any penal or reformatory 
institution where prisoners are: protected by state and federal 
labor laws and paid prevailing industry wages, sh~ll be fined 
not more than $1,000 or imprisoned not more than one year, or 
both. " 

~ ~ ~ Z ~  ~b~ ~L ~ ~ ...... . ........ .~. ...... i~.. . It.. ii~ . ~ _ .... ~ ...... ~_~ ........................ 
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204  PPE DIX A 

A PETITION 

To amend Executive Order #11755, Section l(a) by insert- 
ing the words, "or in the prison or reformatory where pri ~ 
soners are protected by state and federal labor laws and 
paid prevailing industry wages," so that Section l(a) reads: 

"Section i. (a) All co~tracts involving ~he use of 
appropriated fundswhich shall hereafter be entered into by 
any department or agency of the executive branch for per- 
formance in any State, the District of Columbia, the Common- 
wealth of Puerto Rico, the Virgin Islands,-Guam, American 
Samoa, or the Trust Territory of the Pacific Islands.shall, 
unless otherwise provided by law, contain a stipulation for- 
bidding in the performance of such contracts, the emp!oyment 
of persons undergoing sentences Of'imprisonmen%which-have 
been imposed by any court of a State,~the District of Columbiai 
the Conunonwealth of Puerto Rico, the Vircin Islands, Guam, 
American Samoa, or the Trust Territory of the Pacific Islands. 
This limitation, however, shallnot prohibit the employment ...... 
by a contractor in the performance of such contracts of per ~ 
sons on parole or probation to work at paid emPloymentduring 
the term of their sentence or persons who have been pardoned 
or who have served their terms. ~ Nor shall-it prohibit the 
emplo.vment by a cohtractor in thel ~rformance of such con- 
tracts of persons confined for violation of the ~ laws of-any' 
of the States, the District of Columbia, the Commonwealth 
of Puerto RicG, the Virgin Islands, Guam, American Samoa, 
or the Trust Territory of the Pacific islands who are author- 
ized to work at paid employment in hhe community or in-the 
prison or reformatory where prisoners�9 are protected by state 
and federal labor laws and paid prevailing industry wages, 
under the laws of such jurisdiction, if .... " 
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A BILL TO BE ENTITLED 

AN ACT 

To amend an Act known as the "Georgia Correctional 
Industries Act," approved March 17, 1960 (Ga. Laws 1960, 
p. 880), as amended, so as to change the composition of the 
Georgia Correctional Industries A~inistration; to provide 
for the method of appointment; to,repeal conflicting laws; 
and for other purposes. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA: 

Section I. An Act known as the "Georgia Correctional 
Industries Act", approved March 17, 1960 (Ga Laws 1960, 
p. 880), as amended, is hereby amended by striks Section 
3(a) and (b) which read as follows: �9 

"Section 3. (a) The Administration shall be composed 
of the Commissioner of Offender Rehabilitation and six 
members to be appointed as follows: two members from in- 
dustry to be appointed by the�9 Governor; one member from labor 
to be. appointed by the Commissioner of Labor; one me~ber 
from agriculture to be appointed by the Commissi6ner of �9 
Agriculture; one member to be appointed �9 the President of 
the Senate; and one member to be appointed by the Speaker 
of the House of Representatives. 

"(b) The first appointive members shall be appointed 
as provided in subsection (a) to take office on July I, 1975. 
Of the members first appointed, the te.~-ms of the two members 
representing industry shall �9 expire on June 30, 1979�9 There- 
after, their successors shall hold office for te_~ms ~of four 
years and until the appointment and qugl~fication of their 
successc~s. The terms of the remainina �9 members first appointed 
shall expire June 30, 1977. Thereafter, their successors 
shall hold office for terms of two years and until the appoint- 
ment and qualification of their successors. Vacancies occur- 
ring in the membership shall be filled in the same manner 
that original �9 are a~oointed for the remainder of the 
unexpired term." " �9 r 

in their entirety and substituting in lieu thereof anew 
Section 3(a) and (b) to read as follows: 

"Section 3. (a) The Administration shail be composed 
of the Commissioner of Offender Rehabilitation and nine mem- 
bers to be appointed by the Governor as follows:: ~ 

#I -- one member from industry selected from a list 
of three nominees to be submitted by the State Chamber of 
Commerce; 
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#2 -- one member from business to be selected from a 
list of three nominees submitted by the Georgia Business and 
Industry Association; 

#3 -- one member from minority businesses selected from 
a list of threc nominees to be submitted by the Urban League; ! 

#4 -- one member from �9 selected from a list 
of three nominees�9 to be submitted by (a broadly representative ~ 
state-wide agricultural organization); ~ 

#5 -- one member from labor selected from a list of ~ 
three nominees to be submitted by the state organization of 
the A.F.L.-C.I.O.; �9 

#6 -- one member selected from a list of three certified 
accountants submitted by the Georgia Society of Certified 
Public Accountants; 

#7 -- one member selected from a list of three lawyers 
to be submitted by the State Bar of Georgia; 

#8 -- one member selected from a list of three p~isoners ...... 
s'ubmitted by vote of inmates �9 working in correctiona �9 industrles. 

(b) Members number 3, 6, 7, and 8 in Section (a) shall 
be appointed for a three-year term ~o begin July 1 �9 1976;..�9 �9 
members numbered 4 and 5 shall be app0intled for a �9 three-year 
term to begin July i, 1977; members numbered 1 and 2 s~ail ! ~_ 
be appointed for a three-year term to begin July i, 1978. ~ /  
Their successors shall �9 also hold terms of three years and ~ " ~ 

�9 - L 

until the appointment and quaiification of their successors. ~ 
Vacancies occurring in the membership shall be filled in the i ~Jl/ 
same manner that original members �9 appointed for the re- 
mainder O f the unexpired term. �9 �9 

In the event any organization authorized to submit 
nominees fails to do so after reasonable no~ice from the 
Governor, the Governo~ is authorized to appoint a person �9 �9 
from that same sector ~of the public as the ~ defaulting or- 
ganization.' . . . .  



8 

~r~ 



APPENDIX A 

A BILL TO BE ENTITLED 

8 i 

O1 

O 

AN ACT 

To amend an Act approved March , 1956 (Ga.�9 Laws 
1956, pp. 161, 171) as amended, so as to lift restrictions 
on the earning ability of state prisoners; to provide for 
deductions from prisoner earnings; to re~eal conflicting �9 
laws; and for other purposes " " ~ 

BE IT ENACTED �9 BY THE�9 GENERAL ASSEMBLY �9 GEORGIA: 

An Act approved March , 1956 (Ga. Laws 1956, 
pp. 161, 171) as amende~, is hereby amended by striking �9 
(b), (c), and (f) which read as follows: ~ 

"(b) No goods, wares or merchandise, manufactured, 
produced�9 or mined wholly or in part, by the~ inmates of 
any prison or county correctional institution operated under ~ 
the jurisdiction of the State Board Of Corrections, shall ~ �9 
be sold in this State to any private person, firm,~ associa,- �9 ~ �9 >, " ...... 
tion or corporation, except that nothing herein shall be =~ .... 
construed to forbid the sale of such goods Oi merchandise �9 ~'__ �9 
to other political subdivisions, public-luthoritie's,~munici_ �9 
palities or agencies of the State or local gover~nents, to �9 , �9 
be consumed by them, or to agencieS �9 the State to be in �9 
turn sold �9 such agency to the pub!ic in th e performance. 
of such agency's duties as required by law. This does not �9 
prohibit the sale of unprocessed agricu!tural products pro- 
duced on State property. " - 

"(c) Funds arising from the sale of goods or other �9 �9149 ~ 
products manufactured or produced by: anyl prison operated .... �9 
by the State Board of Corrections shall-be deposited with �9 �9 
the treasury of the State Board of Corrections. Such funds�9 �9149 
arislng from the sale of goods and productsproduced ih ~a ~.~. ~ ,  [ 
county correctional institutional institution or from the ~ �9 ~ �9 ...... ~- 
hiring of prisoners shall be placed in the treasury or de, �9 -~ 
pository of such county, as the case may;~be. The State Board :- - 
of Corrections is authorized, pursuant to~ruies/&~nd~regUlaLiT/�9 -! ~- 
tions adopted by said board, to pay compeisaticn6fnot more �9 �9 
than $25 per month from funds available to seidiboard to each ~ �9 
prisoner employed in any industry- �9 �9 �9 

"(f) Any provision of the Chapter to the contrary'~not -; ~ - 
withstanding,'any inmate of any prison or county correctional 
institution operated under the jurisdiction of the State-Board 
of Corrections may sell goods, Wares, �9 merchandise crea~ted .... 
by such inmate through the pursuit of a hobby or recreational 

. �9 L 
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activity. The proceeds from such sales shall be distributed 
to the particular inmate who created such goods, wares, or 
merchandise. The State Board of Corrections is hereby author- 
ized t~ promulgate rules and regulations gcvern ihg the sale 
of such goods, wares, and merchandise and the distributlon 
of the proceeds from such sales. All goods, wares and mer- 
chandise created by such i~aZe must be so!d within the prlson 
or on the prison grounds during visiting hours, or when on 
off-duty assignments.", 

in their entirety and substituting in lieu thereof anew 
section (b), (c), and (f) to read as follows: 

"(b) No goods, wares or merchandise, manufactured, pro- 
duced, or mined wholly or in part, by the inmates of any 
prison or county correctional institution operated �9 
the jurisdiction of the State Board of Corrections, shall 
be sold in this State to any private person, firm, associa- 
tion or corporation, except that nothing herein shall be 
construed to forbid the sale of such goods or merchandise 
to other political subdivisions, public authorities, muni- 
cipalities, or agencies of the State or local Governments, 
to be consumed by them, or to agencies of the State to be 
in turn sold by such agency to the public in the�9 performance 
of such agency's duties as required by law. This does not 
prohibit the sale of unprocessed agricultural produc~s pro- 
duced on State property, nor does it~prohibit the sale of 
goods, wares, or merchandise, manufactured, produced, or 
mined wholly or in part, by the inmates of any Prison or 
county correctional institution operated under the juris" 
diction of the State Board of Corrections wheresuch inmates 
are protected by all state and federal labor laws and are 
paid prevailing wages from which amounts stipulated by the 
Board of Corrections are deducted as provided under Ga. 
Code Ann. 709(b) (2)." 

"(c) Funds arising from the sale of coods or other 
products manufactured or produced by any p~iison�9 
by the State Board of Corrections shall be d e[~s~ed with �9 .' 
the treasury of theState Board of Corrections. Such funds 
arising from the sale of goods and product~! Produced in a 

�9 �9 correctional institution or from the hi~ing' of pri- 
soners shall be placed in the treasury or depository of such 
county, as the case may be." 

" (f) Any provision of this Chapter to the contrary 
notwithstanding, any inmate of any prison or county cor- 
rectional institution operated under - the 3u_.s~_ctlon' ~ ~ ~ of 
the State Board of Corrections may sell goods; wares, and 
merchandise created by such inmate throdqh the pursuit Of 
a hobby or recreational activity. The proceeds from such 
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sales shall be distributed to the particular inmate who 
created such goods, wares, or merchandise; The State Board 
of Corrections is hereby authorized to promulgaterules �9 
regulations governing the sale of such goQds,wares�9 and. 
merchandiseand the distribution of the proceeds from such�9 
sales including such deductions as are provided for in Ga. 
Code Ann. 709 (b) (2)." 
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