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RECEIPT OF SOCIAL SECURITY BENEFITS BY
PERSONS INCARCERATED IN PENAL INSTITU-
TIONS

FRIDAY, JUNE 20, 1980

House or REPRESENTATIVES,
CoMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SOCIAL SECURITY,
Washington, D.C.
The subcommittee met at 10 a.m., pursuant to notice, in room

1100, Longworth House Office Building, Hon. J. J. Pickle (chair-
man of the subcommittee) presiding.

[Press release announcing the hearing follows:]

[Press release Monday, June 9, 1980]

Hon. J. J. Pickie (D., Tex.), CHAIRMAN OF SOCIAL SECURITY SUBCOMMITTEE, COMMIT-
TEE ON WaAYS AND Mrans, U.S. House or REPRESENTATIVES, ANNOUNCES HEARINGS

ON RECEIPT OF SoCIAL SECURITY BENEFITS 8Y PERSONS INCARCERATED IN PENAL
INSTITUTIONS

Honorable J. J. Pickle (D., Texas), Chairman of the Subcommittee on Social
Security Committee on Ways and Means, announced today that a hearing on the
receipt of social security benefits by persons incarcerated in penal institutions will
be held on Friday, June 20, 1980, beginning at 10 a.m., in room 1100 Longworth
House Office Building.

The Subcommittee has noted that concern has been expressed that individuals
can receive social security benefits while in prison. Legislation has been introduced
to prohibit this in certain instances. Any action to deny benefits to a specific group
of individuals raises substantial Constitutional and policy questions which should be
examined before corrective measures are taken.

Members of Congress, individuals, and organizations are invited to testify or
submit written statements for the record. Requests to testify must be received no
later than 12 o’clock noon, Tuesday, June 17, 1980, in order to provide ample time
to schedule testimony at the hearing. The requests to be heard should be submitted
to John M. Martin, Jr., Chief Counsel, Committee on Ways and Means, Room 1102,
Longworth House Office Building, Washington, D.C., (202) 225-3625. Notification to
those scheduled to appear will be made ag soon as possible after filing deadline.

It is urged that persons and organizations having a common position make every
effort to designate one spokesman to represent them in order for the Subcommittee
to hear as many points of view as possible. Time for oral presentation will be
strictly limited, with the understanding that a more dstailed statement can be
submitted for the Subcommittee’s review and for inclusion in the printed record of
the hearing. This will afford more time for interrogation of the witnesses by the
members of the Subcornmittee. If it becomes necessary, the staff will group the
witnesses into panels to expedite the hearing and will establish strict time limita-
tions for each panelist.

The following is an outline of the procedure to be followed by organizations and
individuals who may either want to appear and testify during this hearing or file a
written statement for the printed record of the proceedings. All requests to be heard
should contain the following information.

1. The name of the witness; his title, address, firm affiliation and/or organiza-
tion he will represent.
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2. If appearing in an individual capacity, a list of any clients at whose request
in an individual capacity, a list of any clients at whose request or in whose
employ the witness appears. '

3. Which proposal or proposals will be discussed.

4. A topical outline or summary of comments and recommendations.

The above information should also be incorporated in the prepared statements to
be presented in person as well as those filed for the printed record. Witnesses will
be required to submit 30 copies of their prepared statement to the full Committee
office, Room 1102, Longworth House Office Building, 24 hours in advance of the
appearance. For those who wish to file a written statement for the record, 5 copies
are required for this purpose and will be accepted throughout the entire course of
the hearing. An additional supply of at least 50 copies of either type of statement
(for a personal appearance or for the printed record) may be furnished for distribu-
tion to the press and public.

%\{Ir. Pickie. The Chair will ask the suhcommittee to come to
order.

I first want to thank the members of the subcommittee for
coming this morning. We have good attendance this morning, and
we have an interesting subject to discuss.

This morning the subcommittee will address the many complex-
ities involved in attempting to correct a problem which has re-
ceived substantial attention in recent weeks. That is the problem of
prisoners receiving social security benefits.

At a time when there is public concern over the soundness of the
social security program, press reports that perpetrators of heinous
crimes can receive social security benefits while in prison have
outraged many reasonable people, both in and out of Congress.

This committee intends to put a stop to any abuses of the social
security program and, within the confines of the U.S. Constitution,
to see that the receipt of social security benefits by prisoners is
limited in such a way as to pursue the best interest of the social
security program and of society as a whole.

The committee has already engaged in a significant amount of
research into the subject. Congressman Andrew dJacobs first intro-
duced legislation on this subject in April of 1979. Along with Con-
gressman William Whitehurst, we have been working with the
Government Accounting Office to determine the extent of the prob-
lem. The GAO thus far has run a complete check of the 22,000
Federal prisoners. Their complete check of all Federal prisoners
indicates that only 224 or about 1.5 bercent are receiving social
security benefits.

Now these are Federal prisoners, I might emphasize. This is a
smaller figure than the 10-percent estimate which has been circu-
lated previously. Nevertheless, the fact that the problem may not
be as extensive as publicized does not erase basic questions of
equity and program integrity which need to be addressed. I think it
is best that this matter have a thorough hearing, and the subcom-
mittee will give serious consideration to remedial action.

We have a list of witnesses this morning which we will proceed
with, but I want to ask Mr. Conable if he has anything to add.

Mr. CoNABLE. I thank you for holding these hearings. I think it is
entirely appropriate. There is widespread concern about disclosures
relating to the social security benefits of prisoners. I do think the
constitutional issue is a serious one and needs to be addressed.

I have a bill, introduced recently, that tries to deal with the
constitutional issue, which is admittedly complex. But I think it is
important that in one way or another we not just make a gesture
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on this but really try to correct the problem. I am not suggesting
that other bills are gestures. I am suggesting that it is a c_omplex
issue that needs careful study by a committee rather than simply a
response to popular reaction. _ .

And so I think the hearings are appropriate. I hope we will look
into the details of how we can handle this in a way that will not do
violence to the equal protection of the laws provision. .

It is a matter of particular interest to me because of dlsclosurqs
relating to David Berkowitz, the so-called Son of Sam killer, who is
in Attica Prison in my district. That has had a good deal of atten-
tion up home, and has become a focal point of unhgtppmess. '

We have some investigation of that particular issue, Mr. Chair-
man, and we will need more. I think the committee would do well
to study it with some care and try to improve matters.

I think Mr. Archer has something to add.

Mr. PickLE. Mr. Archer? .

I should have added at the beginning that I was mindful that
you and Congressman Archer had or were going to introduce a bill.
I assume that you have.

Mr. CONABLE. Yes. '

Mr. PickrLE. I might also say that our staff has algo compiled a
bill that we may introduce as a substitute or companion to the bill
Congressman Jacobs introduced, but I am mindful that you have
introduced it. We may have different versions to attempt the same
overall objective.

Mr. Archer?

Mr. ArcHER. Thank you. . .

I want to compliment the chairman on holding these hearings.
All of us on the subcommittee are mindful of the fact that our
Nation’s social insurance programs form a somewhat delicate bal-
ance between two concepts, social adequacy and individual equity.

In keeping with the latter concept, benefits paid under the social
security system are related to contributions made. Onga receives
from the system in proportion to what one has paid into 1t_through
payroll taxes. I do not think that we want to undermine that
concept, which gives the system its insurance character.

But we also do not want to see our society bestow its largess on
those who would do it damage. We do not like the idea of forcing
the vast majority of taxpayers who support the soqlal security
system to contribute doubly to those who have committed serious
crimes against society and the state.

Against this background, Mr. Conable and I have cosponsored
legislation which I believe answers most of the problems associated
with the benefits being paid to prisoners, without flying directly in
the face of both logic and the law, and without undoing the basic
principles of our social security system. ' _

Section 1 of the bill would in effect deny social security benefits
to a convicted felon who claimed disability because of something
that happened to him or her during the commission of the crime or
in connection with prison life. It would do so by amending the
definition of disability. ’

Section 2 of the bill would in effect deny so-called student’s
benefits under social security to persons jailed after felony convic-
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tions. It would do so by adding to the definition of full-time student
a clause which excludes those imprisoned for felonies.

Section 3 of the bill would amend the provision of law which
deples benefits to anyone who refuses, without good cause, to re-
ceive rehabilitation services. The amendment would have the effect
of curbing benefits to imprisoned convicted felons.

I am not sure that this cleans up all of the problems, Mr.
Chairman, but I believe that it moves in the right direction. I do
not have a closed mind with respect to any proposed solutions that
might come as a result of these hearings, and I look forward to
receipt of the testimony today.

Mr. PickirE. I thank you, Mr. Archer.

o Do(;es any other member wish to make any statement at this
ime?

Mr. Jacobs?

Mr. Gradison?

Mr. Jacoss. Mr. Chairman, the only observation I would make is
that the bill I introduced I consider as an umbrella vehicle. I do not
think anyone could draft a bill before hearings are held, that is,
learned enough to do the job. So, my only recommendation is in the
tradition of criminal law enforcement, let’s get the facts, man.

Mr. PickrLe. Thank you, Mr. Jacobs.

Our first witness this morning will be Senator Malcolm Wallop,
U.S. Senator from the State of Wyoming.

Senator Wallop, if you will take the seat at the witness table, we
will be pleased to have you, and also welcome you here on this side
of the House.

STATEMENT OF HON. MALCOLM WALLOP, A U.S. SENATOR
FROM THE STATE OF WYOMING

Senator WALLop. Thank you very much, Mr. Chairman.

May I express my thanks, too, to you and your committee for
holding this hearing. I think it is timely and ‘it is certainly well
advised. Coincidentally, the Finance Committee has taken this
matter up in the context of the budget reconciliation measure.
With the House and Senate in sync on the prisoners’ benefits issue,
Itfeel confident in saying that a solution will be promptly arrived
at.

I would like to commence my brief remarks this morning by
thanking you for that opportunity to share some of my thoughts on
. the receipt of social security title II disability benefits by prisoners.

By way of background, my attentions were focused on this situa-
tion by a constituent who wrote requesting my support for H.R.
5610, the bill authored by Congressman Whitehurst and cospon-
sored by more than 115 of your colleagues in the House. That
letter, which is typical of the flood of mail I have since received,
expressed a sense of disbelief, even outrage, at the notion that a
convicted criminal could receive disability benefits while in prison.

The intensity of the public commentary prompted me to review
the current law and consequently to infroduce corrective legisla-
tion, S. 2722, on May 15 of this year. Sixteen of my Senate col-
leagues are now cosponsors of that legislation.

While the approach taken by my bill differs somewhat from that
of H.R. 5610 and other pending proposals, all of these bills share
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the common object of changing existing law to preclude prisoners
from receiving disability benefits.

The disability insurance system added to the social security pro-
gram in 1956 was conceived to pay monthly cash benefits to indi-
viduals who at one time had a relationship to the work force but
who by reason of physical or mental disability could no longer
engage in substantial gainful activity anywhere in the national
economy.

No prohibition was written into the law to make inmates of
penal institutions ineligible for benefits. As a result, prisoners and
other incarcerated persons—for example, persons found not guilty
by reason of insanity and those who are found incompetent to
stand trial-—can receive disability insurance while they are incar-
cerated or institutionalized if they meet all other eligibility crite-
ria.

We do not know exactly how many prisoners are taking advan-
tage of current law. However, in 1970, the Social Security Adminis-
tration estimated that nearly 4,000 inmates in Federal, State, and
local prisons at that time were collecting disability benefits.

Congressman Whitehurst indicates the figure may be closer to
30,000 in 1980, at a cost of some $60 million. His figures, I under-
stand, are based on interviews conducted with inmates and guards
at several prisons from California to New Jersey.

The Senate Finance Committee staff reported yesterday on the
GAO report that you mentioned, Mr. Chairman, and estimated
that approximately 6,000 prisoners are now receiving social secu-
rity benefits at an annual cost of between $10 million and $20
million.

These figures are only rough estimates because social security
officials do not currently keep records on how many of the 5
million individuals receiving disability benefits are prison inmates.
Whether the figure is 4,000 or 30,000, this is an unanticipated use
of the system that was never intended and must indeed be stopped.

S. 2722 corrects this unintended use of the disability program by
barring persons convicted of crimes incarcerated in penal institu-
tions from receiving those benefits. It also precludes the receipt of
benefits by persons institutionalized either because they are incom-
petent to stand trial or have been found not guilty by reason of
insanity. The bill would also deny disability benefits to families of
the wrongdoer, leaving those with need to public assistance pro-
grams, funded by general revenues.

This legislation adopts the philosophy that a convicted criminal
who is taken out of the work force by reason of Lis or her criminal
act should not be entitled to benefits, whether or not suffering
from a mental or physical disability—real or feigned—which would
otherwise qualify them for benefits.

The reasons for the legislation are numercus. We were alerted
just yesterday by William Driver, Commissioner of Social Security,
that interfund borrowing is going to be necessary in order for the
social security trust funds to continue paying benefits to retirees
and survivors. Faced with the decision of raising social security
taxes, reducing benefits, or eliminating benefits to prisoners, to
shore up the financial condition of the trust funds, the choice
seems clear.
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unlike people on the outside who must use their socla
secﬁsiot’y checks %:)o I?rovide food, clothing and shelter, pr1}slone1};s :ﬁﬁ
other inmates have all of thetse necessities provided for them by
e or Federal Government.
St%/}iroeover, it is offensive to employers and employees who pay
taxes into the disabilty trust fund to learn that conv1ct€, 1€hpr1s%n
whose needs are being attended to by the Government— 1us, y
the taxpayer—may use their disability benefits to purchase uxugy
items such as color television sets, stereos, and sporting goods.
Still another element of unfairness 1s the fact that in many casis
social security and society will pay twice when a con.vug:.l%oes (2
prison. Not only will the convict get social security disa 1hy pa%r
ments. but the victim who has_been injured may also a;/le lg
receivé benefits. At a minimum, benefits paid to the victim St' t?lud
be offset from benefits to which the Yvrongdoger is now entitled.
. 2722 was introduced to begin the Senate dialog on 1;h§1 prllgogl-
ers’ benefits issue. There are numerous questions which shou 1?
addressed as we consider the pending proppsals so that %1? ;ccep -
able. constitutionally sound piece of legislation can be crafte - _
S}Seciﬁcally, we must carefully evaluate the constl.tutlo}?a dqu(.as1
tions, as Mr. Conable recently mqnt_noned, surroundl_ng the eina
of benefits to this one class of ind1v1c_1ua1s. Would this constitute a
violation of either the equal protection clause or the‘ due %).roces'i
clause of the Constitution, or does .Congrgass have, as I 1();? 161;"?' tl
does, a compelling interest in denying prisoners title II disability
?
be?‘gf;ltz;(ample, should all prisoners be denjed benefits or sho;ﬂgi
exceptions be made? For example, should prisoners who w_el{;t.a eligi-
ble for and receivingl dil;s:al.btilityftpa%ment50£1%%€egg committing an
tain their eligibility after being C [ ?
oftéggilﬁe fe'lamily benegﬁts continue to be paid regardless of the
iction?
cogﬁfﬁllcc)lnindividuals who are found m_entally incompetent Fi)_tstafnd
trial and who are then institutionalized lose their eligibility for
7
be%\?l?;i. should the convict regain eligibility for beneﬁts?? When
released on parole or at the completion of the Earole perlo% ! obilit
Should prisoners be denied all Federal benefits, or only disability
)
begﬁfgﬁa this entire questiondof?denial of benefits be left to the
i i the sentencing judge? .
dlsim\‘z?gholrcll ohftope that someggf these questions will be ad.dljessetg_ by
the witnesses today and that the Social Security A;dm1n1st;a}; ﬁon,
Bureau of Prisons, and GAO will be particularly mindful of these
concerns as they formulate t}:)helrf_l;;ecpmmendatlons on the various
to the prisoners’ benefits 1ssue.
apﬁgaé%:?rman, t%e Senate will vote within a few short wbe'eﬁ{st%n
this issue. In response to the w;de:s.prc_ead support for my 1t , 13he
Finance Committee included within its recommendations to the
Budget Committee for inclusion in the budget reconcﬂ;ati)c_)?tmeasé
ure a provision which would restrict the payment of disa 111 ity anc
children’s benefits to persons convicted of crimes. Under the prtov1-
sion, benefits would not be payable to conv1c_ted fe;lons e;cqept_as
ordered by a court in conjunction with the prisoner's participation
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in a rehabilitation program expected to result in the return to
productive employment. It also precludes incarcerated persons
from receiving social security student benefits. In addition, any
disabling condition arising during the commission of a crime would
not be considered in determining eligibility for benefits. A dis-
abling condition which arises while the prisoner is incarcerated
could not qualify that person for disability benefits while in prison.
The committee estimated a savings of $16 million for the trust fund
in fiscal year 1981 under this revision in the sccial security law.

Thanks to your demonstrated diligence and the obvious interest
of your subcommittee colleagues, I am very optimistic that the
House will also move quickly on remedial legislation in this area.
With the initiative that has already been shown, there is little
question but that the 96th Congress will successfully close the door
on social security benefits for prisoners.

Mr. PickLE. We thank you, Senator. You have given us some
good, valuable testimony and raised some specific questions that I
am sure this committee and the witnesses today are going to make
reference to because they go to the heart of the problem we face.

I am going to ask the cooperation of the committee, if they are
agreeable at this time, in order to proceed as rapidly as possible to
ask—to defer questioning of Senator Wallop at this time. We want
you to stay if you can, Senator. But we have a large number to

testify today. I want to let our colleagues in the House get their
statements in.

Senator WaLLop. I fully appreciate that.

Mr. PickrLE. Congressman Whitehurst, if you would come to the
witness table and the other Members of the Congress, Congressman
Biaggi and the rest of you gentlemen, if you will come on up.

‘Senator, we want you to stay, and stay at the witness table. We
recognize that you may have to leave to go to the other body. If you
do, we understand. But you are welcome.

Senator WaLLop. I will stay for as long as my schedule permits. I
thank you.

Mr. PickrE. First, we are going to hear from Congressman Wil-
liam Whitehurst. Also at the table we have Congressman Biaggi
from New York, Congressman Sawyer from Michigan, Congress-
man James Courter from New Jersey, Congressman Toby Roth
from Wisconsin, and Congressman Petri of Wisconsin.

Now we are going to ask Congressman Whitehurst, if you would
present your statement, and then I am going to suggest—I am
going to put all your statements in the record, so we will have it as
a matter of record in its entirety. Then we will let each one of you
make such statements as you would like. We will not cut any of
you off, but we are trying to cover as much territory as we can. If
that is agreeable, Congressman Whitehurst, we will recognize you.

STATEMENT OF HON. G. WILLIAM WHITEHURST, A REPRE-

SENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. WHITEHURST. Thank you.

Not only do we have our colleagues here but we have gore to
some lengths to get a number of pertinent witnesses to come from

out of town, people in the penal system as well as victims, to
testify. I think it will be enlightening to the members of the
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subcommittee to hear from them. With that in mind, just let me
take excerpts from my statement and I will abbreviate this as best
I can. _ )

I was not aware that my colleague from Indiana had introduced
legislation until this morning, in the statement, because my bill
that I introduced after reading accounts of prisoners abusmg the
social security system in New Jersey, and also after determining
that the Garden State was not the only one with such a problem
but many others as well, how bad is the problem in terms of
dollars, prisoners involved—I am confident in saying there are
millions and millions of dollars and I think there are thousands
and thousands of prisoners who are abusing the system—I intro-
duced this legislation because I believe it was not the intention of
President Roosevelt to subsidize criminals when he signed the
Social Security Act into law in 1935. I also introduced it because I
believe it is one effective way to make crime stop paying in our
country. o _

However, I say this with the utmost respect to the distinguished
Members of Congress who are on this committee, I recognize my
legislation is one of several possible legislative remedies to the
problem. I pledge to you my willingness to consider an alternative
course of action that you may choose, so long as it promises to en,d
this preposterous system of subsidizing criminals with this Nation’s
precious social security dollars. _

Mr. Chairman, I am in complete agreement with your recent
public statement regarding this issue of prisoners receiving Social
Security benefits that: “It is a matter which easily outrages any
reasonable person.” And, like you, Mr. Chairman, I, too, agree that
it 1s ridiculous for someone like David R. Berkowitz, New York
City's “Son of Sam’ mass murderer, to be allowed to collect several
hundred dollars each month in social security benefits because of
some asinine qualification procedure. For what possible reason can
there be in paying an animal like this from our country’s already
strained social security fund? What must the families of this crea-
ture’s victims think? Have our laws become so inflexible that our
social security administrators must bend over backwards to make
sure that another parasite is added to suck the life out of the social
security host? I hope to God they are not. And I cannot help but
wonder how many other mass murderers are on the rolls of social
security who are shielded from public scrutiny by privacy laws.

But I did not introduce H.R. 5610 because of “Son of Sam.” If his
case were simply an aberration of the system, I can assure you that
I would not have pressed for this hearing today. But, I submit, it is
not. And that is the problem. Far too many criminals are qualify-
ing for these benefits. o "

Mr. Chairman, just as we believe it is ridiculous for “Son of
Sam” to be getting these benefits, I also believe it is equally ridicu-
lous to permit a California prisoner who killed four persons—two
of them police officers—to collect $195 a month from social secu-
rity, just as I believe it is ridiculous to pay an Indiana prisoner who
killed his 5-year-old stepdaughter $163.30 a month, and a Minneso-
ta arsonist $285 a month in social security education benefits, even
though the classes he attends are provided free of charge by the
State.
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Education has long been one of my favorite endeavors. I spent 18
years in academe and was dean of students at a major university
before coming here. I think it is very commendable for an inmate
to want to better him or herself while in prison, but I certainly do
not believe we must grease their palms with money from our social

security fund to advance their education. Does it not make emi-

nently more sense to at least allow the States to use that money to
help defray the cost of maintaining their prison systems? I wonder
how many prisoners would continue to sign up for courses in
barber training and auto body repair if they knew they were not
going to get a few hundred bucks a month from social security?
Not very many, I submit. If nothing else, it would at least get those
prisoners out of the classrooms who are not serious about improv-
ing themselves during their incarceration.

As it is now, many prisoners are savvy enough to know that they
can sign up for courses and either drop out or attend the minimum
number of classes, knowing full well that it practically requires a
papal edict to have their education benefits stopped. I know of a
prisen official in Minnesota who, when he finds that a prisoner is
not attending claseses, feels that he must get down on his hands
and knees and beg social security to turn off the spigot of money.
But, I might add, more often than not the torrent of money contin-
ues to flow. These same prisoners are also smart enough to know
that they can tap into other rivers of money as well, including
Veterans’ Administration education benefits and the basic educa-
tion opportunity grants administered by the Department of Educa-
tion. In fact, just to make sure that every prisoner knows exactly
what he or she is entitled to, one prisoner newspaper in Michigan
provides prisoners with a step-by-step rundown of the benefits
available to them.

Although my bill does not address social security education bene-
fits, I frankly believe that these benefits are being abused more
than disability insurance benefits. The simple truth is that these
prisoners are milking a social security system that they fully real-
ize contains a loophole for them to exploit. Unfortunately, it has
taken us until now to recognize this situation exists and to recom-
mend corrective action. Does anyone really believe that society
owes these pegple a monthly allowance? I do not, and there are
many others who share my opinion.

Have we forgotten that this couatry’s taxpayers annually spend
more than $4 billion to run the 4,700 jails and prisons in the
United States? Have we forgotten that the Department of Justice
reminded us only a few weeks ago that in the past 5 years the
prison population has increased by one-third or 7 6,000 people to its
present population of over 314,000? And have we forgotten that the
cost of housing an inmate runs from a low of $7,000 a year in
Arkansas to more than $26,000 a year in the jail system of New
York City? I submit, is this price not enough? Must society now
make sure that each inmate’s cell comes equipped with a 19-inch
color television set or, in the case of one Minnesota inmate, a
Queen Anne chair?

In many respects, social security resembles a basic income trans-
fer program, taking income from those who have it and providing
it to those who do not. But, as in any other program involving
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billions of dollars and millions of people, much of this money winds
up in the hands of people who do not need it. And, I submit, that is
exactly what is being permitted to happen in our Nation’s prisons.

It has long been argued that the social security system operates
on the principle of “earned right,” that is, participants in the
system earn the right to benefits through contributions in the form
of payroll taxes. It is generally held that social security is a nation-
al insurance system intended to partially replace earnings lost on
account of the retirement, disability, or death of the worker. In
other words, it is a system conducted by the State as a floor of
protection to insured workers. Inasmuch as it is a State system, my
position is that those who choose not tc abide by the laws of the
State should not be permitted to share its benefits, at least not
when such a person is already a ward of the State.

Furthermore, the social security system can be viewed as resting
on two supporting pillars—individual equity, based on the relation-
ship between contributions and earning; and social adequacy, based
on a need factor; that is, the awarding of benefits to dependents
and survivors of insured workers. Under the social-adequacy con-
cept, it can be argued, and rightly so, I believe, that prisoners do
not need benefits because their basic needs, including food, cloth-
ing, medicine, and shelter, are already being borne at considerable
expense by the State.

Honorable members of the subcommittee, in concluding my state-
ment, when I introduced H.R. 5610, I frankly did not anticipate the
tremendous response I would receive. At last count, citizens from
38 States, representing the megalopolitan areas of the east and
west coasts and the tiny towns in between, have voiced their sup-
port of my legislation. The backgrounds of these people are many
and varied, from the coal-mining fields of West Virginia, to Park
Avenue in New York, and, yes, even a disillusioned social security
employee from Baltimore.

Obviously, it is not practical to read the hundreds of letters I
have received on this issue, many of them penned by people in dire
straits who, for one reason or another, are unable to qualify for
social security benefits they so desperately need. But I can tell you
that as I read through the letters that daily stream into my office
there is a common thread ‘hat ties them together. It is a thread of
despair. It is a thread that says “What's wrong with America?”’
when we extend benefits to criminals but not to others who paid
faithfully into social security for years and years only to discover
that when they need that money they canuot get it.

“It's dog eat dog and the middle class is the dog,” writes a
woman from Brazil, Ind. “The greatest disgrace in my opinion is
how we, the working class, get a kick in the teeth from every
direction.”

And from a woman in my district of Norfolk, Va., who wrote
after reading that “Son of Sam” is collecting social security: ‘“We
read about these things every so often and fuss, and forget it.
Tonight I can’t forget it. I've worked all day, I'm tired, I hurt and
seeing that in the paper was sort of the ‘straw.’”’

Today, honorable members of this subcommittee, I, too, am tired.
I am tired of facing my constituents who say to me, ‘“Congressman
Whitehurst, it seems that no matter how hard we work, how hard
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we try to cut corners, we keep falling farther and farther behind.
Why can’t Congress do something to help us? Why is it that it's
always the people who try the hardest who get the short end of the
stick, Congressman?”’

In the 12 years I have been in Congress, I still find that one of
the most unpleasant tasks that comes with this job is informing a
constituent who has suffered a coronary, stroke, or other debilitat-
ing illness, that he or she cannot qualify for social security benefits
because of some technicality.

And when these same people come into my district offices in
wheelchairs and tell me that they are destitute, and that they have
worked all their lives, and that they have lived by the law and
never been a burden to the state, I find it very difficult to comfort
them when they know and I know that there is a man who gunned
down six people sitting in a cell in Attica Prison who stands to
collect thousands upon thousands of dollars for as long as he lives,
in social security.

My legislation is not a panacea for the millions of Americans
who worry that when they become old or disabled that there will
not be enough money left in social security to help them live
comfortably in their declining years. No, it is not a panacea; but it
is a start, and a meaningful gesture by this Congress that it is
concerned about the well-being of the social security system and
determined to purge it of the parasitic members of society who are
drawn to it like moths to a flame.

Mr. Chairman, in addition to my colleagues, as I mentioned
earlier, I have requested and you all have very kindly permitted
these people to testify who have come from out of town. I have one
witness, however, who prefers not to appear before the cameras
who indeed prefers for reasons of her own personal safety not to be
ident(iiﬁed. I will submit with your permission her statement for the
record.

Mr. PickLE. We will accept her statement in its entirety. Are you
asking that we keep the name——

Mr. WaITEHURST. I am asking her name be kept anonymous, Mr.
Chairman.

Mr. PickrLe. All right. That will be accepted under that provision.
If you want fuller testimony submitted later or some other matter,
we will cooperate.

Mr. WaITEHURST. Thank you.

Mr. PickiLE. Thank you for your statement. You have been a
leader in asking for remedial action in this field. We are glad you
brought this to our attention. As I said earlier, Congressman
Jacobs introduced a bill.

Mr. WHITEHURST. I was not aware of that. I am delighted.

[The prepared statement follows:]

STATEMENT OF HoN. G. WILLiAM WHITEHURST, A REPRESENTATIVE IN CONGRESS
FrROM THE STATE OF VIRGINIA

I want to state at the outset that I am sincerely appreciative of the Subcommit-
tee’s decision to hold this hearing today on the issue of prisoners receiving Social
Security benefits. It is an issue which has touched a sensitive nerve among many
Americans who share the common belief that there is something grossly unfair with
a Social Security system that rewards the criminal and penalizes the hard-working,
law-abiding individual.

v



12

i fervent hope today that this hearing will not only be informative in
shgié?ngmf'ight on what? I belie\)ze is a systematic rip-off of our Social Secqutg dogla.rs
by a large group of prisoners in our country, but also serve as a sprln%1 oaSr _11}
correcting what so many of us believe is a twisted interpretation of the Socia
Security Act. Fort

ind me are several persons who have come here today on very shor
no%iecitetg }tacgs}%ify on this issue. Sorlzle of them have traveled great distances at ti}:i?lr
personal expense to be here today. And I can assure you that many, manf;fr_ od ter
people from throughout the country would be joining us here if they could ah ord to,
or if they had been given more than 10 days notice tg prepare for this ealr_lngi
But unlike the Social Security recipients in our nation’s prisons, who can sgulr%re
away thousands of dollars because they don’t have mortgages to pay, food tﬁ uy <1)(11'
their families, or cope with t(?ehothezé }flsmgbcleg(pix}ses of life, the people who wou
i here today do have those obligations. - )
hkﬁstoyg:v:rzezllll aware, thave introduced legislation to prohibit prisoners from
receiving Social Security disability insurance benefits. To date, 118 of my colleagueg
in the House, who are well represented from both political parties, have cospogsqre_
H.R. 5610. In addition, Senator Malcolm Wallop of Wyoming, who introduce s_1m1;
lar legislation in the Senate only a few weeks ago, already has the cosponsorship of
i leagues. ) ) )
lﬁloif;l}tlxl‘zggied %his legislation after reading accounts of prisoners abusing the Soc1atl.’
Security system in New Jersey and after determining that the Garden State Wﬁ no?
the only one with such a problem but many others as well. How bad is the problem?
In terms of dollars and the numbers of prisoners involved, I am confident in saying
that we are talking about millions and millions of dollars and thousands upon
oners. )
thoAL;s;ggslfrfopwr,l sat my request the General Accounting Office is presently conduct-
ing a comprehensive survey of the number of prisoners receiving S‘oc1al‘SeCLir1t_y
benefits, as well as benefits they receive from the Veterans Administration. It is
unfortunate that the GAO. was unable to complete its work in time for todaitys
hearing, but I am confident that when it is completed the magnitude of the problem
i es. ) )
WI%li?lli):ggdﬁl;%yt?{s legislation because I believe it was not the intent of President
Franklin Delano Roosevelt to subsidize criminals when he signed the Social Security
Act into law in 1935. I also introduced this legislation because I believe it is qxg}els
effective way to stop making crime pay in our country. However, and I say this wi
the utmost respect to the distinguished Members of Congress who serve on this v%xiy
capable Subcommittee, I recognize that my legislation is one of several poss.ld e
legislative remedies to this problem, and I pledge to you my willingness to cor(xlm he:r
an alternative course of action you may choose, so long as 1’t promises to end this
preposterous system of subsidizing criminals with this nation’s precious Social Secu-
rltgdgo%ifi'rman, I am in complete agreement with your recent public s.ta}‘ten}ent
regarding this issue of prisoners receiving Social S”ecurlty_beneﬁts that: “Tt is a
matter which easily outrages any reasonable person.” And, like you, Mr. Chalr%ari;
I, too, agree that it is “ridiculous” for someone like David R. Berkowitz, New 1_or
City's “Son of Sam” mass murderer, to be allowed to collect several hundred dollars
each month in Social Security benefits because of some asinine qualification proce-
dure. For what possible reason can there be in paying an animal like this from cﬁ;r
country’s already strained Social Security fund? What must the families of this
creature’s victims think? Have our laws become so inflexible that our Social Secu-
rity administrators must bend over backwards to make sure that another parasite is
added to suck the life out of the Social Security host? I hope to God they are not.
And T can’t help but wonder hg&}r many l;)lf_;her mf_lss Iglurd(_erers ?r;av Sgn the rolls of
i urity, who are shielded from public scrutiny by privacy laws? )
Sol%f% Ised(i:d noj'z introduce H.R. 5610 because of “Son of Sam.” If his case were simply
an aberration of the system, I can assure you that I would not have pressed for this
hearing today. But, 1 subrniltl;, it gs n?ut%. And that is the problem. Far too many
imi ualifying for these benefits. , i
Cnl{/lnl{.nélﬁa?;engn, jugtlz ags we believe it is “ridiculous” for “Son of Sam” to be getting
these benefits, I also believe it is equally ridiculous to permit a Cghforma prisoner,
who killed four persons—two of them police officers—to collect $195 every mon}f;h
from Social Security, just as I believe it is ridiculous to pay an Indiana prisoner who
killed his 5-year-old stepdaughter $163.30 a month, and a Minnesota arsonist $285 a
month in Social Security education benefits, even though the classes he attends are
i of charge by the state. .
pr%\éllcllg;itifgge has longg b.gen one of my favorite endeavors. I spent 18 years in
Academe and was Dean of Students at a major university before coming here. I
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think it is very commendable for an inmate to want to better him or herself while
in prison, but I certainly don’t believe we must grease their palms with money from
our Social Security find to advance their education, Doesn’t it make eminently more
sense to at least allow the states to use that money to help defray the cost of
maintaining their prison systems? I wonder how many prisoners would continue to
sign up for courses in barber training and auto body repair if they knew they
weren’t going to get a few hundred bucks a month from Social Security? Not very
many, I submit. If nothing else, it would at least get those prisoners out of the
classrooms who aren’t serious about improving themselves during their incarcer-
ation.

As it is now, many prisones are savvy enough to know that they can sign up for
courses and either drop out or attend the minimum number of classes, knowing full
well that it practically requires a Papal Edict to have their education benefits
stopped. I know of a prison official in Minnesota who, when he finds that a prisoner
is not attending classes, feels that he must get down on his hands and knees and
beg Social Security to turn off the spigot of money. But, I might add, more often
than not the torrent of money continues to flow. These same prisoners are also
smart enough to know that they can tap into other rivers of money as well,
including Veterans Administration education benefits and the Basic Education Op-
portunity Grants administered by the Department of Education. In fact, just to
make sure that every prisoner knows exactly what he or she is “entitled to,” one
prisoner newspaper in Michigan provides prisoners with a step-by-step rundown of
the benefits available to them.

Although my bill does not address Social Security education benefits, I frankly
believe that these benefits are being abused more than disability insurance benefits.
The simple truth is that these prisoners are milking a Social Security system that
they fully realize contains a loophole for them to exploit. Unfortunately, it has
taken us until now to recognize this situation exists and to recommend corrective
action. Does anyone really believe that society owes these people a monthly allow-
ance? I don’t and there are many others who share my opinion.

Have we forgotten that this country’s taxpayers annually spend more than $4
billion to run the 4,700 jails and prisons in the United States? Have we forgotten
that the Department of Justice reminded us only a few weeks ago that in the past
five years the prison population has increased by one-third or 76,000 people to its
present population of over 814,000? And have we forgotten that the cost of housing
an inmate runs from a low of $7,000 a year in Arkansas to more than $26,000 a year
in the jail system of New York City? I submit, isn’t this price enough? Must society
now make sure that each inmate’s cell comes equipped with a 19-inch color televi-
sion set or, in the case of one Minnesota inmate, a Queen Anne chair?

I'm sure this Subcommittee knows full well that the introduction of H.R. 5610 last
October came at the end of a decade which saw expenditures for benefits under the
disability insurance program increase from $8.3 billion in 1970 to $16.1 billion this
year. Even with the continuous increases we have had over the years in both the
tax rate and the earnings base, we are seeing now that Social Security is going to
have severe cash flow problems beginning as early as next year. When the Social
Security program began, Americans paid 1 percent on an earnings base of $3,000.
This year, they are paying 6.13 percent on gross earnings of $25,900. And, to
complicate matters more, in future years there will be fewer workers paying into
the system and more people drawing benefits. :

In many respects;, Social Security resembles a basic income transfer program,
taking income from those who have it and providing it to those who don’t. But, as in
any program involving billions of dollars and millions of people, much of this money
winds up in the hands of people who don’t need it. And, I submit, that is exactly
what is being permitted to happen in our nation’s prisons.

It has long been argued that the Social Security system operates on the principle
of “earned right,” that is, participants in the system earn the right to benefits
through contributions in the form of payroll taxes. It is generally held that Social
Security is a national insurance system intended to partially replace earnings lost
on account of the retirement, disability, or death of the worker. In other words, it is
a system conducted by the state as a floor of protection to insured workers. Inas-
much as it is a state system, my position is that those who choose not to abide by
the laws of the state should not be permitted to share its benefits, at least not when
such a person is already a ward of the state,

Furthermore, the Social Security system can be viewed as resting on two support-
ing pillars—individual equity, based on the relationship between contributions and
earning; and social adequacy, based on a need factor; i.e., the awarding of benefits to
dependents and survivors of insured workers, Under the social adequacy concept, it
can be argued, and rightly so I believe, that prisoners don’t need benefits because
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their basic needs, including food, clothing, medicine, and shelter, are already being
borne at considerable expense by the state.

Honorable Members of the Subcommittee, in concluding my statement, when I
introduced H.R. 5610, I frankly did not anticipate the tremendous response 1 would
receive. At last count, citizens from 38 states, representing the megalopolitan areas
of the east and west coasts and the tiny towns in between, have voiced their support
of my legislation. The backgrounds of these people are many and varied, from the
coal mining fields of West Virginia, to Park Avenue in New York, and, yes, even a
disillusioned Social Security employee from Baltimore. :

Obviously, it is not practical to read the hundreds of letters I have received o
this issue, many of them penned by people in dire straits who, for one reason or
another, are unable to qualify for Social Security benefits they so desperately need.
But I can tell you that as I read through the letters that daily stream into my office
there is a common thread that ties them together. It is a thread of despair. It is a
thread that says “What's wrong with America?”’ when we extend benefits to crimi-
nals but not to others who paid faithfully into Social Security for years and years
only to discover that when they need that money they can’t get it.

“It’s dog eat dog and the middle class is the dog,” writes a woman from Brazil,
Indiana. “The greatest disgrace in my opinion is how we, the working class, get a
kick in the teeth from every direction.” :

And from a woman in my district of Norfolk, Virginia, who wrote after reading
that “Son of Sam” is collecting Social Security: “We read about these things every
so often and fuss, and forget it. Tonight I can’t forget it. I've worked all day, I'm
tired, I hurt and seeing that in the paper was sort of the ‘straw.’”

Today, honorable Members of this Subcommittee, I, too, am tired. I am tired of
facing my constituents who say to me, “Congressman Whitehurst, it seems that no
matter how hard we work, how hard we try to cut corners, we keep falling farther
and farther behind. Why can’t Congress do something to help us? Why is it that it’s
always the people who try the hardest who get the short end of the stick, Congress-
man?”’

In the 12 years I have been 'in Congress, I still find that one of the most
unpleasant tasks that comes with this job is informing a constituent who has
suffered a coronary, stroke, or other debilitating illness, that he or she can’t qualify
for Social Security benefits because of some technicality.

And when these same people come into my district offices in wheelchairs and tell
me that they are destitute, and that they have worked all their lives, and that they
have lived by the law and never been a burden to the state, I find it very difficult te
comfort them when they know and I know that there is a man who gunned down
six people sitting in a cell in Attica Prison who stands to collect thousands upon
thousands of dollars for as long as he lives in Social Security.

My legislation is not a panacea for the millions of Americans who worry that
when they become old or disabled that there won’t be enough money left in Social
Security to help them live comfortably in their declining years. No, it’s not a
panacea; but it is a start, and a meaningful gesture by this Congress that it is
concerned about the well-being of the Social Security system and determined to
Burge it of the parasitic members of society who are drawn to it like moths to a

ame.

Mr. Pickre. We will all cooperate and find the best vehicle to do
the right thing. Now we have other colleagues here. I am going to
recognize Congressman Biaggi at this time for a statement. Your
statement will be included in the record in its entirety.

STATEMENT OF HON. MARIO BIAGGI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. Biacal. Thank you very much, Mr. Chairman.

Mr. Chairman, members of the committee, thank you for the
opportunity to address you today and also commend you for having
these hearings. Your quick response to this issue is laudable.

I will not embark on lengthy testimony this morning, because
Mr. Whitehurst has clearly spelled out the case. I think it is fitting
and proper he be commended for his leadership and diligence in
the advocacy of this legislation. What heartens me even more is
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the fact that we have members of the committee who have already
prepared legislation addressing itself to the issue.

Insofar as New York City is concerned, the city where David
Berkowitz conducted his reign of terror, now he is not the only
reason we are here, but I think what he has accomplished points
out very clearly the outrageous situation that exists, a situation
that has made people of our country furious in the light of the
difficulties that social security is having. David Berkowitz was in
our city, and practically brought the city to its knees by virtue of
his maniacal conduct. He was sentenced to 315 years in prison. All
things being equal, absent a change of fact and circumstance, the
social security fund will be paying him for these—for the rest of his
life. I am certain that it was never the intention of the authors of
this legislation to provide this kind of benefit.

Before I came to the Congress, I was a police officer for 23 years.
Then I went into law and developed and found myself in this
position. My observation has been that victims of the crimes are
forgotten; they pay a price, never to be compensated. We have
failed in the Congress to provide victims compensation. The ironic
part of the total picture is that the offender, the felon, continues to
be housed. For some it is the ultimate in welfare benefits. I have
had much contact with these individuals, and they do not regard
prison as a hardship. Of course, others do. But when we compound
it by providing them moneys with which they can live in even a
better fashion than they did when they were free, well, that bears
attention and certainly offends all of cur sensibilities.

But just yesterday in the Washington Star we find that the social
security system is again being jeopardized. There are some doubts
as to whether we will be able to in the future provide the kind of
moneys and security that the eligible recipients require.

Now Congress has responded in the past with relation to that I
thought in very courageous fashion. We may be required to do that
once again. But to think that there is a drain, no matter how
small, the principle here is more important than the number.
Although the chairman stated that there was a relatively small
number in the Federal penitentiaries, I would suggest very vigor-
ously that we look at the State penitentiaries and the local institu-
tions where we will find, I believe, the abundance, an abundance of
individuals who are receiving these benefits. Clearly the situation
calls for correction.

I am satisfied that the issue is being addressed, and I thank the
chairman for this opportunity to speak.

[The prepared statement follows:]

StATEMENT OF HON. MARIO BIAGGI, A REPRESENTATIVE IN CONGRESS FROM THE
State or NEw YORK

Mr. Chairman and members of the subcommittee, I am pleased to present testi-
mony at this hearing. I first wish to commend this subcommittee and your distin-
guished chairman, Mr. Pickle, for agreeing to investigate the issue of prisoners
receiving social security disability benefits. In addition, I would like to pay tribute
to my distinguished colleague from Virginia, Mr. Whitehurst, for his diligence and
leadership in this area.

This is a combination of a hearing and an expose of what clearly is an unconscion-
able situation—namely the fact that one of the most heinous criminals ever to
blemish the face of the Earth—David Berkowitz—or “Son of Sam’—has been the
apparent recipient of social security benefits while in prison.
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I represent the City of New York where David Berkowitz conducted his reign of
terror in our streets. The City of New York, tragic as it is—accustomed to crime as
it is—was practically brought to ils knees in fear by the maniacal activities of David
Berkowitz. When he was sentenc2d to his 315 years in prison, many in New York
felt hthaf; it was not enough for thw grievous harm he did to the phychological health
of the city. )

I came to this Congress following a 23-year career as a police officer in the City of
New York. My career in law ernforcement taught me in graphic terms that the
victim of crime always seems to fare the worst in the criminal justice system. What
more dramatic proof do we need in the case of David Berkowitz? Here is a man
imprisoned at a cost of several thousand dollars a year drawing another $3,500 or
more in disability benefits. Meanwhile, for those persons whom he mained or those
six families who lost a loved one to murder—what has come to them?

It is revelations such as the “Son of Sam’ travesty which cause people in this
Nation to lose faith. The issue of social security is an especially sensitive one in this
Nation. Just last night it was reported in the Washington Star that according to the
social security system trustees—benefits paid to 35 million retired Americans will
be exhausted by early 1982. They urged a transfer of funds between the different
trusts to avert this catastrophe. Yet at the same time—David Berkowitz is receiv-
ing—uninterrupted—his disability henefits.

Where is the justice in this situation?

1 hope that the witnesses from the Social Security Administration are prepared to
take some definitive action in the Berkowitz case as well as for thousands of other
prisoners—whether in Federal, State, or local facilities—who are receiving benefits.
My colleague, Mr. Whitehurst, has sponsored legislation, H.R. 5610, to address this
issue. He will discuss it at greater length in his statement. I endorse this bill and
feel it is the very least we should do to stop this travesty in its tracks.

I appreciate the opportunity to testify here today and hope this hearing will be a
catalyst for correction of an obviously unacceptable situation. I assure the subcom-
mittee and my colleagues that the outrage we feel about the Berkowitz matter is
multiplied many times over among American taxpayers. We must do more than this
hearing—we must put an end to this situation or we will be held accountable—and

rightly so.

Mr. Pickre. Thank you, Congressman Biaggi. I am going to di-
gress for just a moment on two points with respect to your state-
ments.

The hearing this morning is with respect to receipt of the social
security benefits for prisoners. But you made reference to the fact
that the Social Security Administrator and the trustees yesterday
had made an announcement about our trust funds and the problem
we have ahead. I am not going to open up this hearing for discus-
sion of that issue, but I do want to take advantage of this to reply
to your statement, because you are correct, we do have concern
about our trust fund. The trustees’ report serves a very useful
purpose. It is constituted by law so that the Congress is officially
notified by actuaries and trustees of the condition of the trust fund.
They do this at periodic reporting intervals. The report yesterday
was in line with their constituted requirement.

It is a notice for us to take action. The subcommittee is mindful
of that. The subcommittee will hold hearings on this question next
week to consider the transfer, either by reallocation or borrowing
or a combination, to transfer funds into the OASI fund so that we
will have ample funds through all of 1981, and during the coming
year this committee will give serious consideration to a change in
the overall picture. But there is no reason for the public to panic
and think that our trust funds are in great difficulty. They are not.
We are in better shape than the Federal Government. But we are
going to address the problem. We have had this problem before,
and we have handled it temporarily by reallocation, and whatever
approach we take is going to be done because it must be done in
order to assure the American people. So I want everybody in Amer-
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ica to know that word ought to go out that the trust fund is not
insolvent, is not going busted, and the Congress will see to that.

Mr. Jacoss. Will the chairman yield on that point. The chairman
says that the trust fund is in better shape than the Federal Gov-
ernment. Some people might consider that damning by faint praise.
I think we should say the trust fund’s condition is in better shape
than the condition of the Federal Government, just for the record.

Mr. PickLe. We have problems with social security ahead. We
took a courageous step in 1977. This is a temporary problem. We
have to handle it.

The second question is you made reference to the “Son of Sam”’;
Americans are offended by the fact that he had been receiving and
has been receiving some disability benefits. I have made inquiry of
the Social Security Administrator about the status of the Son of
Sam situation. I think at this point I am going to call on Congress-
man Conable to make reference because he has a letter that I have
received from the Social Security Administrator. He is going to not
read the letter but make reference to that. I think it will clear the
atmosphere at this point.

Mr. CoNaBLE. I don’t know that this letter clears the atmosphere.
It is from the Commissioner of Social Security about David
Berkowitz. It indicates that on the basis of an extensive report of
psychiatric examinations, the date of his disability onset was estab-
hshed as August 31, 1977, that he had adequate coverage under
social security, and that he was eligible for disability benefits;
therefore, the Social Security agency started paying them.

Further according to this letter, on March 25, 1980, in a followup
to determine whether his disability continued, there was contact
with the chief of the mental health facility at Attica Correctional
Facility in New York and a report indicated there was no evidence
of any psychotic disorder at that point, that he was coherent, and
so forth.

Therefore, following this March report on his condition, the
agency ruled he was no longer disabled. ‘

His representative payee was contacted and was told that
Berkowitz would be allowed until June 27, 1980, to submit a final
response to the proposed termination and that it can be appealed.
There is no indication yet that it will be appealed.

_But the point is, if Berkowitz were to appeal, and show that his
disability continued, then he would continue to get disability pay-
ments. So this letter doesn’t really solve the issue. It simply says
this particular man may not get benefits anymore if the repre-
sentative payee does not contest successfully the tentative finding
by Social Security that he is no longer disabled.

Mr. GrapisoN. Under the laws of your State, is there any basis
for action by the State to collect these benefits once paid to him to
help to defray the costs of his maintenance and so forth?

Mr. CoNABLE. I am not aware of such.

M}*. BI_AGGI. Mr. Gradison, if I may respond to that, that princi-
ple is being applied in the State of New Jersey. There is a profes-

- sional fighter who was permitted to go out and fight periodically,

has accumulated some $60,000 in purses. The State has addressed
itself to those purses and is charging that individual for the price

SATEERRE AT oy L

e

ey



-_— - T

18

of his maintenance. So those moneys have diminished to the extent
of $2,000. He has a $2,000 balance.

Mr. GraDpIsON. Thank you.

Mr. PickLe. I appreciate your analysis, Congressman Conable. 1
did not want to leave the impression by saying the atmosphere had
been cleared that it has been settled, but rather to give you a
current status.

Mr. CoNABLE. Yes. .

Mr. PickLE. They are not letting the situation in the Berkowitz
case just ride. It is being examined and an action will be taken.
That does not relieve us of our responsibility of trying to find an
answer to the basic problem.

Mr. Biacal Mr. Chairman, my final remarks. .

Mr. Berkowitz was educated in my area. He left a greater impact
there because several of the victims came from my district. When
this thing broke in the papers, they came to my office en masse.
Some of the victims were murdered. One young man survived, with
the loss of his eyesight. They were simply outraged. :

I can’t be profuse enough in my commendation to you for having
these hearings so quickly. Thank you very much.

Mr. PickLE. Thank you, Congressman.

Now I am going to call on Congressman Sawyer. I am going to
receive his statement.

Do you want to make it or would you rather have a recess and
come back?

Mr. SawyYEr. Since we are almost ready for the second bell,
maybe we should recess and come back.

Mr. PickrLe. We will recess for 10 minutes. I am going to ask the
committee to come back immediately so we can continue with as
much rapidity as possible.

[A brief recess was taken.]

Mr. Pickre. The Chair would ask everyone to take their seats
again, please.

The committee will come to order. We will proceed with our
witnesses. When we recessed, Congressman Sawyer had been recog-
nized. We want to re-recognize him at this time.

The gentleman from Michigan, we are glad to have you here.

STATEMENT OF HON. HAROLD S. SAWYER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. SAwyer. Thank you, Mr. Chairman.

I want to extend my thanks to the committee for giving me the
privilege of being here. I also join in the commendation of seeing
this subcommittee move on this matter. I got involved in this—if I
may just submit my prepared statement for the record.

Mr. Pickre. It will be included.

Mr. Sawyer. I won’t burden you with reading it. I got into this
because I am on the Veterans’ Affairs Committee, on its Subcom-
mittee on Education. It came to my attention that prisoners in
Michigan, in particular, and it developed all over the country, were
receiving veterans educational benefits while they are in prison
because they were taking courses.

it
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It developed that the courses are totally paid for by the State of
Michigan, the books, instruction, by a State appropriations every
year.

I then made an effort to find out just how many inmates were
receiving assistance. From the various prisons I was only able to
develop there were about 150 in this category who were receiving
full GI benefits taking courses.

I then checked with the Veterans’ Administration, and being on
the committee and so forth they were quite cooperative. It turned
out that the actual number was between two and three times as
many as the prisoners we knew about. Apparently they engaged in
rerouting their checks for fear there might be some attempt to
recapture the cost to the State. They rerouted them to other par-
ties or mailboxes, and were investing in land and all kinds of
things as we got into it.

The Veterans’ Administration even put out a pamphlet entitled
“Veterans Benefits Inside and Outside” and had case workers
going to the prisons inviting people to sign up for courses so they
could get these benefits.

Well, we checked with other States and found out that virtually
every State in the Union, in particular all of the larger, more
populous States at least, do pay for all these educaticnal courses
and don’t get any recapture of the funds.

About a week ago, I introduced an amendment in the full Com-
mittee of Veterans’ Affairs and this was stopped. It is now heading
for the floor. There is a prohibition for the payment of any funds to
inmates where the State or other governmental unit or grant is
paying the tuition and books and expenses or it is provided free,
generally. So that at least that will be corrected.

Based on the survey we made, approximately $10 million nation-
ally was going down the drain on that sort of thing. Now I know
that is not your problem. That instance is taken care of because
the bill will be on the floor shortly.

But in the course of it I ran into the payment of educational
benefits under social security survivors benefits. We could not get
nearly the cooperation out of the Social Security Administration as
we did out of Veterans, and perhaps understandably because I was
on the Veterans’ Affairs Committee and not the other.

But as near as we could tell from the figures we have been able
to develop from the Michigan prisons themselves, and recognizing
probably the same concealment factor of rerouting to other mail
drops, in effect. I estimate that in Michigan there is over a million
dollars a yzar of social security educational or survivors benefits
going to prisoners.

So I am inclined to go along that the figures developed by Mr.
Whitehurst are probably right in the ball park, somewhere 1n the
$50 million, $60 million area nationally, if you include disability.

I won’t take any more time, but I have a letter here. We don’t
have anybody of the infamy of the “Son of Sam” that New York
has, but we have our share of murders and less highly publicized
ones.

But I bave here a letter from a Dr. Tannheimer, chief of medical
services for the Michigan Department of Corrections. He speaks of
a 22-year-old, sentenced in 1978, who is serving a 6- to 12-year
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sentence for assault less than murder and possession of a firearm
in a felony. He says he is well, quite intelligent, well informed, and
extremely manipulative.

But he hired a lawyer after he got incarcerated and they pursued
the matter on disability that he was emotionally disturbed.

He attaches, the doctor attaches the letter from Social Security
Benefit Information enclosing to him the check for $3,106.40 from
the time he has been incarcerated as back pay, back benefits,
reinstating full benefits. '

Of course, the doctor points out, “You are well aware how fully
the Department of Corrections provides for the food, clothing,
warmth, cleanliness, and medical needs of these prisoners.”

It seems outrageous to me. Even beyond the amounts involved,
aside from the high-profile case, “Son of Sam,” in Michigan alone
we have about 500 prisoners on social security educational benefits,
and while we have plugged a similar gap or fault in the case of the
Veterans’ Administration, it hasn’t yet been touched in Social

Security.
I thank you very much.
[The prepared statement follows:]

StaTEMENT oF HoN. HAROLD S. SAWYER, A REPRESENTATIVE IN CONGRESS FrROM
THE STATE OF MICHIGAN

Mr. Chairman and Members of the Committee, I appreciate the opportunity to
testify before you on social security benefits for prisoners.

As you are aware, I have supplied this sub-committee with copies of reports I
have received from wardens in Michigan as to the extent inmates are receiving
social security and veterans’ benefits in my state.

Before I discuss the need to eliminate social security benefits to inmates, I would
like to point out that the Veterans' Affairs Committee has taken the lead in this
matter. Last Thursday, the full committes adopted an amendment ] offered which,
once and for all, eliminated the payment of VA educational benefits to prisoners,
This amendment will save the Veterans Administration and the taxpayers up to $10
million yearly. My amendment simply outlaws payment of educational benefits if a
prisoner has his tuition paid for by any other source, or if he receives free tuition.

I would strongly urce the committee tc adopt a similar amendment on social
security educational benefits.

It is clearly wrong to alizw prisoners to receive social security benefits for tuition
when someone else is paying it. This happens not only in Michigan, but in New
York, California, North Carolina, New Jersey, Illinois, Indiana, and Pennsylvania,
just to cite a few examples.

As you can see from the reports I have provided the committee, almost $500,000 a
year is being paid to Michigan inmates in social security educational benefits. I
hasten to add that this is only the tip of the iceberg. As you can see, I was able to
document 142 inmates who received V.A. educational benefits, but, by the V.A'’s
own records, some 300 inmates actually receive benefits. Thus, more than 50 per-
cent of those receiving benefits are having them funnelled outside the prison to
avoid detection and the state’s attempt to recoup some of its money.

I have no reason to doubt that this is happening with social security benefits, too.

What is even more intolerable than this obvious abuse, is the unwillingness of the
Social Security Administration to cooperate with the Congress in determining the
extent of the matter. In communications I have received from them, and which the
committee has cited in its report, the Social Security Administration estimates 4,000
inmates received benefits in 1970. And, the committee further says current data
would lead them to believe this number is about the same now.

Yet, in Michigan alone, wé can account for 300 inmates who have received social
security educational benefits. If this is only half the picture, at least 500, and maybe
600, inmates are receiving social security benefits in Michigan,

Since I can only rely on the figures for Michigan, I cannot, with absolute certain-
ly, tell the committee how many inmates receive social security benefits nationally.
But, I can tell the committee that it is much more than what Social Security says,
and probably closer to the figure of 30,000 which my colleague, Mr. Whitehurst, has

cited.

et

ety b

s,

21

STATE oF MICHIGAN,
DEPzRTM}DNT ]?; (}JLORRECTIONS,
ansing, ” ,
Representative HAL SAWYER, & Mich. June 12, 1980
U.S. Congress, Washington, D.C.

DEAR Sir: This inmate at the Michigan Reformat h tai
Clearly both inmate and his atto t in from the pagramea £n attorney.
edlgocial Securipate and hi rney stand to gain from the payment of unwarrant.
y writing to the Social Security office is without response after t
As you well know, certain legal rights of privacy makeg conscienfc’iol‘;vsoelfrfl‘gzl?tt};i
ou’i'1 1i)art to assist you in correcting these violations potentially hazardous.
; he enclosed documents pertain to a twenty-two year-old man sentenced in 1978
ﬁc; eir(r)‘leii ie?rl sentgxce_: for (1) assault less than murder and (2) possession of a
mgélipulative.e ony. He is well, quite intelligent, very well-informed, and extremely
ou are well aware how fully the Department of Correcti i
food, clothing, warmth, cleanliness, and medical needs of thesel'gxl'lissolr)xl:ecgfdes for the
11;112 is nelghgr d}lisabled xilor wanting of material things.
ase advise now such cases of flagrant violations of the i i
Segléilty laws c}:)an be propie;zrly e:;lposed and corrected. ° © Intent of the Social
orneys wno cooperate with these unsavory schemes carry an i hi
and ample threat to di 1 ks to bl hetd
Silil i 0 discourage most people who can and would like to help you.
JOHN F. TANNHEIMER, M.D.,,
Chief of Medical Services.

BUREAU OF RETIREMENT AND SURVIVORS INSURANCE,
GREAT LAKES PrROGRAM SERVICE CENTER,
We have recentl owed th . Chicago, Ill., December 21, 1979.
have ently reviewe e evidence in your disability clai d
;;i ftégnglii?(?leg. You will, tl;}elrefore, continue to receive )}f,our lll;élfélﬁt f;lnggfzgéiisy OI%
n improves, or there i i ;
mlllfgt noti}f;y on in rrliediately. re is a change in your work status, however, you
you have questions about your claim you may get in touch with i
security office. Most questions can be handled by tel ‘ oL TE yon sttt
Of%%e’ }tllowever, plllease take this letter with you, y telephone or mail. If you visit the
ortly you will receive a check in the amount of $3,106.40 which i
due you for August 1978 through November 1979. We have deducted iﬁ‘éfﬁia?ei?éﬁtﬁ
3né:e premiums due through December 1979 from this check. We will continue to
eTﬁci:;; 2&72 from you(xi' monthly rate ofd$214.60 for medical insurance
hi 1on supersedes our previou t inati is i " i
decision of the AdministrativepLaw Jusdgg. ermination and is In accordance with the

SociaL SecurITY ADMINISTRATION,
Bureau orF HEARINGS AND AppEALs,
e Lansing, Mich., November 8, 1979,

Holland, Mich.

DEAR MR. ——— ———: Thig is t i
3?51 cSz’at]é?i,??;hztmIl f}'éi‘rlled ino}{iog{s ggis:gs;)io?ggg; %%’eré‘;cgégfs'&f;g?ll‘l}fisl %ggfsi?)gll\i?gae;?);
thiath(ili‘srgbxillci)t}i'ﬁformat. y ' an at you were entitled to benefits based on
; . .
B;lézfg:tg};?ﬁl;z. ?lﬂa futcllgni{%%}lrlisesas?gil_llg %ea:ﬁa:‘l;?ég Eg tllrmlee ]gisstt’:roiczhoeffsitc?:tﬁ %f;gl (r);ll;'
Fonnn g truly,e olland Social Security Office was to handle your file.
Rogerr G. HuLL,
Administrative Law Judge.

RivERsipE CORRECTIONAL Faciurry,
March 19, 1980.

PsycHiaTrIc EvALUATION

Identification.—Mr. .............. is a —— -0l i i
ferred to me for evaluation by Mr. yt?ar °ld, white, single male who was re-
Reason for evaluation.—Mr. ... had requested transfer to Ypsilanti Fo.rensic

Center in accordance with the “guilt iln” i
whon he wescordance witl guilty but mentally ill” statute which he pleaded
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Psychiatric history.—MTr. ... was sent to this hospital 12-1-78 from .........cc....
for evaication and possible treatment. He, at that time, did NOT show any evidence
of psychosis, organic or functional type. However, he was quite demanding, manipu-
lative and wanted his own way. He was diagnosed as a Passive Aggressive Personal-
ity at that time.

M. covriereenenne does have a history of psychiatric treatment before his incarceration
three years ago. He was treated at ..........ccco.... , Grand Rapids, at the ............... State
Hospital and also at ............... Hospital in Ann Arbor. He was diagnosed as “schizo-
phrenia, paranoid type” or ‘“‘acute schizophrenic breakdown” at that time. He was
not treated for any psychosis during his past admission to this hospital and has not
been on any psychotropic medication since Dec. 1978. ,

Mental status examination.—A young, white male whe is oriented to time, place
and person. His memory is intact, both for recent and past events. His affect is
appropriate. He mentioned that he wanted to go to the Forensic Center to seek
treatment for his mental illness. He was extremely demanding, argumentative and
said, “I had my private psvchiatric examination and I was found to be schizophrenic
and I alse pleaded guilty but mentally ill, so I should be sent to the Forensic Center
where I might receive some treatment.” When he was asked why he thought that
he was schizophrenic, he said, “I hear my name yelled and I look back and don’t see
anybody and I cannot sleep at night. I also see things.” His speech was coherent,
relevant. There was no evidence of any circumstantiality or bizarreness. He did say
that he has mood changes and feels depressed at times, but expressed no suicidal
ideations. His judgment seems to be questionable at present.

Diagnostic impression.—In my opinion, there are not enough symptoms or signs to
justify the diagnosis of schizophrenia or any other kind of psychosis. His personality
appears to be passive-aggressive in nature. However, he has been treated as a
schizophrenic in the past and he might have had an acute schizophrenic breakdown
at that time but there appears to be no residual at present.

Recommendation.—I recommend that if the Forensic Center in Ypsilanti accepts
him, he could be evaluated there for any presence of underneath psychopathology.
Clinically he does not appear to be schizophrenic at this point, but dees have a
history of schizophrenic breakdowns in the past and received treatment before
incarceration.

Psychiatric Hospital.

Mr. PickrLE. Thank you, Mr. Sawyer.

We are mindful of the action of the Veterans’ Affairs Committee.
We have a copy of the amendment that you put on the bill, H.R.
7394, 1 believe it is. So we appreciate your interest, though it
pertains to veterans. Your problem and ours are related.

I also want to say to you, when you say you did not get full
cooperation from the Social Security Administrator, I would want
to know what information you asked him for. You give us a copy of
that, and we will see if we can’t get full cooperation. I would hope
there is a misunderstanding, that the problem could be handled.
We will certainly assist you.

Mr. Sawyer. This doctor, the Chief of the Michigan Correction
Medical Section, also points outs to me that he has been writing to
the social security office over a period of 3 months on this case and
has not yet gotten the courtesy of a response. So apparently we
don’t find ourselves alone in that situation.

Mr. Pickre. If you will give me a copy of the letter we will see if
we can get a response.

Mr. SAwWYER. 1 will put it in the record.

Mr. ArcHER. I want to compliment the gentleman from Michigan
for his testimony.

I think his point is well taken, and the bill which Mr. Conable
and I cosponsored, H.R. 7555, does deal with this question of survi-
vorship and students who are in prison.

I think it is something we should attempt to do.
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Mr. SAwyYER. Thank you.
Mr. PickLE. Now we are going to recognize Congressman James
Courter of New Jersey.

STATEMENT OF HON. JAMES A. COURTER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW JERSEY

Mr. CourTer. Thank you very much.

I appreciate the opportunity, and I also would like to go on
record by commending the committee for having hearings so quick-
ly on this very crucial matter.

There are just a couple of things that I would like to add.

I will submit my written testimony to the record. ‘

First, I would like to say we all in the Congress come from
diverse backgrounds.

I happen to have been a prosecutor for probably 8 or 9 years, and
I know the frustration among policemen because they were my
friends and I worked with them a lot.

I very recently had the opportunity to talk to a couple of police-
men that are friends of mine because of the fact that we worked
together a number of years ago, and this was just one additional
thing that they said was extremely frustrating and affected the
morale of the police department, so I urge the committee to pro-
ceed as quickly as possible.

One last point, and then I understand we have another vote;
there is a feeling of many people in the United States that the
Congress is incapable of reacting quickly, we can’t seem to get
anything done, a feeling of a lot of citizens of the United States
that everything seems to be so unfair.

This is I think the reason that this particular issue received such
public attention that, one, is Congress going to react quickly and,
two, it's a perfect example of the mess we seem to be in with
regard to laws that don’t seem to have any equity at all.

I urge the panel to proceed with the hearing and with the good
legislation, as I understand not only Mr. Whitehurst sponsored but
the bill Mr. Conable and Mr. Archer sponsored as well.

I thank the chairman for the cpportunity to testify.

[The prepared statement follows:]

StaTEMENT oF HON. JiM COURTER, A REPRESENTATIVE IN CONGRESS FROM THE
SraTE oF NEw JERSEY

I appreciate this opportunity to testify on the subject of Social Security payments
to prisoners.

I strongly urge the Committee to support Mr. Whitehurst's bill, H.R. 5610, or
similar legislation to deny Social Security benefits to convicts.

I am sure that the Committee is familiar with many of the specific accounts of
prisoners who have obtained benefits, often large amounts, and in many cases by
concocting a “disability” in order to qualify for benefits. Often, prison lawyers and
caseworkers are used in the process of establishing eligibility. I will not dwell on
these specific “horror stories”’—I'm sure the Committee is familiar with them, and
with their costs.

This matter was brought to my attention by a series of articles which appeared in
a Trenton, New Jersey newspaper. These articles caused considerable outcry among
many of my constituents, and I share their sense of frustration.

In a time when we are increasing Social Security taxes in order to maintain the
financial integrity of the Social Security trust funds, I believe it makes little sense
to allow this unwarranted drain on the funds to continue. It is unfair to the
taxpayer, and unfair to those who fear that the trust funds will not be able to meet
their obligations in the future. N
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In addition, these payments are unfair to the general public, which prefers to
believe that once a convict is behind bars, he will be punished for his crime. People
are rightfully outraged when they discover that prisoners can build substantial
personal savings at the expense of the Social Security system.

Mr. Chairman, it is my hope that this legislation can receive prompt and favora-
ble consideration by the full Ways and Means Committee. Frankly, I would be
embarrassed to report to my constituents that Congress has failed to make this

important, simpie reform.

Mr. Pickie. We want to assure you that we have held these
hearings because we want to be responsive to the problems that
have been raised. I think you will find the subcommittee respon-
sive, and I hope the full committee on Ways and Means will act on
this. We must protect the various constitutional problems that are
involved in this question, and we know what our objectives are.

Congressman Roth, I am willing to recess.

Do you want to make a statement at this point?

STATEMENT OF HON. TOBY ROTH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF WISCONSIN

Mr. RorH. I wish to echo the remarks of my colleagues here in
complimenting you and the other members of the committee for
holding these hearings. It is very important and timely iegislation.

Also, I thank Congressman Whitehurst and Congressman Jacobs
for their legislation, and the people that are working on this legis-

lation.
I think in a nutshell we can say that the flagrant cases and
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sbuses that we see and the large loopholes indicate Congress must
address itself to these problems forthwith, and there is something
terribly wrong with a system that allows these types of abuses.

We are going to gain the people’s trust and confidence when we
tackle loopholes like this, and I am confident that people like you
with your ability, that you are going to do just that.

Mr. PickrLe. You obviously made a good statement, Congressman.

We thank you very much.

Your statement will be made a part of the record, too.

We appreciate your presence here today. I know of your interest
because you joined with Congressman Whitehurst in asking for
some solution to this problem.

[The prepared statement follows:]

SraTEMENT OF HON. ToBY RorH, A REPRESENTATIVE IN CONGRESS FROM THE
STaTE OoF WISCONSIN

I am very grateful for the opportunity to join with you and my other colieagues at
this hearing today. It is a pleasure to present my views in strong support of
legislation to provide that social security disability benefits not be paid to individ-
uals who are confined in penal institutions or correction facilities.

The question of convicted criminals receiving social security disability payments
has received increased attention as more and more examples are revealed of how
the American taxpayers are getting ripped-off. There are basically four areas I
would like to address in my remarks today before this subcommittee.

1. The present situation puts the American people in double Jjeopardy.—In many
cases, society will pay twice when a convict gees to jail. First, there is the cost of the
crime to society, and second, the taxpayer pays for the room and board and rehabili-
tation of the convict. It represents a colossal ripoff to the taxpayers if on top of this
a prisoner is able to collect up to $538 a month from the Social Security Administra-
tion.

Providing social security benefits to convicted criminals circumvents the original
purpose and intent of the Social Security Act. The system was never designed to
provide a retirement pension but to assist retirees, the handicapped, and surviving
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family members to recoup income lost to death, disability and retirement. Prisoners
have no need for a monthly allowance as all their basic needs are already provided.

2. It is ridiculous to further weaken the social security program and at the same
time expect the taxpayer to pay more to enrich criminals.—Payments to the disabled
and their dependents have quadrupled from about $3 billion in 1970 to nearly $12
billion in 1978 and the amount is increasing annually. During that same period, the
total number of beneficiaries has increased from almost 3 to 5 million.

We have been hearing for years that our social security system is on the verge of
bankruptcy. Some have even recommended taxing social security, an idea that I
adamantly oppose. How then can it afford to make payments to convicted criminals?
Overtaxed citizens sacrifice enough without having to subsidize this kind of give-
away. This current situation flies in the face of decency and common sense. It is an
insult to every American taxpayer.

Moreover, it is incredible that the vast number of social security beneficiaries are
forced to accept a lower standard of living while prisoners live high on the hog in
their rent-free cells.

3. Apart from the issue of whether inmates are abusing the social security system,
reports are that the money creates other problems at the prison.—The money makes
many inmates targets for strong-arming by other inmates. For example, in one
}nstanc,e a prisoner got a check and was strong-armed out of $300 and another
inmate’s girlfriend on the outside cashed the check before it could be stopped. Then
somebody snitched and protection had to be provided for the snitch.

Other reports are that a lot of money just creates a lot more discipline problems.
A social se.cur"‘lty check in prison means the inmate can live like a king. As one
guard put it, “This a place where $100 a month will buy you drugs, cigarettes and
luxué-}lles. And social security checks, it should be noted, can be as high as $538 a
month. '

_4. Finally, while the situation cries out for action it appears that an administra-
tive paralysis has set in and many would rather hide behind the law than change it
to correct the problem.—We must remember that Congress made the law, and
Congress can change the law. Any system that has a loophole big enough for David
Berkowitz, the infamous “Son of Sam,” to be receiving benefits, means there is
something terribly wrong with that system. This particular incident of giving bene-
fits to Son of Sam is going to create a tremendous loss ¢f confidence among those
vast millions of Americans who pay into the social security system with the belief
that this money is going to be used to help them when they are old and infirm.

We must prove once and for all, Mr. Chairman, that crime does not pay by
enacting legislation to correct this blatant abuse of our nation’s social security
program. Thank you.

Mr. PickLE. Congressman Petri, would you like to proceed?

STATEMENT OF HON. THOMAS E. PETRI, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF WISCONSIN

Mr. Perri. I think I can make it short.

I want to thank you for the opportunity to testify before the
committee. '

The problem you are addressing in these hearings is clearly
widespread. To allow prisoners to draw these SSDI benefits, given
the substantial social security taxes Americans pay, is a misalloca-
tion of hard-earned funds.

In the district I represent, the Sixth Congressional District of
Wisconsin, there is an institution where 26 in a population of 161
are receiving SSDI benefits.

This is 16 percent of that institution’s criminal population. I
should add that an outreach worker from the social security office
has been going out to the institution and telling prisoners when
they enter the institution of their eligibility for SSDI funds.

_ Mr. PickLe. Who has been going there? Will you identify your

institution?

. l\/IIIr. PETrI. It is the Winnebago Mental Health Institute in Osh-
osh.

Mr. PickLE. What is going on there?
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i JK- in Green Bay,
«rri. According to Glen Lloyd, of WLUK-TV in Gre
anMgﬁgg;Ié{l worker %as been gcil}rllg. outt:,t t(g. tgle(e) fl’tﬁ;ilﬁuetlliog?bi?ﬁg
i tio
telling prisoners when they enter the Instl }:1 t1 n of thelr o als
funds. Maybe under the law that 1s . lis
g%li.igsastliz)ln; gﬁt it is O}l’.lr obligation to correct the law if this sort of
tthnfel%gflcr%;nfgg ‘the number of pris%rﬁzrss’regelivéng SS'C?IP})C],GlﬁfIf;iItSS
i i eem to be a bit elusive. The Soclal Securi
?Iféi(:)?lwiies Sﬁgures that date frorr} t197 4. According to them, only
i s received SSDI benefits. o )
3’9§4pgg§i%?§§al figure for the total E)rlso:)r)lj 5(());8)I?J;laltfloﬁ1 énlgu;eiggrrllt
i 1979 set the count at 514,U%o. .
i?éeisir%e%%nﬁ?egeneﬁts in the Wisconsin institution were projected
nationwide, the total number of priso?ggsoz% our country receiving
f ts would be in the range ot oU,2Y. _ .
SSI]f)'IWb;erlll:el asl conservative estimate that each of these prls_(t))ner% 1132
receiving a monthly benefiltzgft%ggb Zthte;hran%ﬁeoifzorg%n;:};gfaye&e) ulld
sDI in 1979 was 0 , then !
]l;(ral %relrtizrx)’la;ge of $120;5’? 6,000, $120 million, and then some going
o ls)llc;lxio%%l:s.e figures may be excessive but they could range up to
at hi sed on our own local experience. o
thfshllgll;n%%izsclanr:i it, members of the committee are considering
the possibilty of changing the definition of what qualifies a p%gson
for SSDI benefits. The change would delete existing conc%}fu_)ns
related to the commission of a crime from the list of qualifying

iti for a disability claim. . _
00111%%13{1; enI;iorse such a change, as it would be simple and to the

poins ials i jal S ity Administration
ding to officials in the local Social Security ition
offl%c??; m§ district, if this change were made, all of the 26 §)_r1_st())11;13
ers presently receiving SSDI benefits would no longer be e ﬁgl .
In this context, I have a suggestion, Mr. Chairman, which may
not be within your subcommittee’s jurisdiction, but is worth raising
i idering this problem. . .
mTngiKils rlélx%sonerg who have legitimately earned social .secur;)tg
benefits, either because they Ig?vde” reached re&;r%?}?;t f}%a?nozheir
they are deemed ‘‘disabled” on groun
giilii?nal 3pgroclivities, should be requlre%_ to use these funds to
ome of the costs of their incarceration.
de’?ﬁg lsaw-abiding elderly people iln nurs.tng hor.nets pay part of the
their care with their social security receipis.
CO%Sh;fshouldn’t convicted criminalshwho ha;re incurred some debt
lety at large be required to do the same:
w0 z(;f;t?h}éra apprgoach would be to count prison room, board, aipfd
rehabilitation expenses as in-kind income sufficient to dlsqu%; tl y
prisoners from eligibility for SSDI, and I think the committee
sider that as well. .
Shgrlll 1ga(cjg,n I1 recommend that all prisoners who have some é)%tSldg
source of income be required to contribute to their room and boar
habilitation. . _ _ ]
anfinrglozing: I urge the committee to act quickly in drafting this
legislation.
%The prepared statement follows:]
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StateMENT OF HON. THOMAS E. PETRI, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF WISCONSIN

Mr. Chairman, thank you for the opportunity to testify before the Subcommittee
on Social Security, on the problem of prisoners receiving Social Security Disability
Insurance benefits. I would like to commend the committee for arranging this
hearing as expeditiously as you did, on an issue that has aroused considerable
public concern.

Unfortunately, the problem of prisoners receiving Social Security Disability Insur-
ance benefits, referred to as SSDI, is not limited to just a few localities. These
situations appear to be widespread, and they accordingly lead many of the Ameri-
can public to believe, on fairly reasonable grounds, that “crime pays.” Indeed it does
in the cases where individuals have succeeded in claiming a disability because of
“criminal insanity,” or in some cases because of the hardships of prison life.

Clearly these situations should not be sanctioned. Members of this Subcommittee
are keenly aware of the importance of the SSDI program to those who are truly and
legitimately in need. You also appreciate more than others do, just how steep the
demands on this program are. To allow prisoners to draw these benefits, given the
substantial Social Security taxes that all working Americans must pay, is a misallo-
cation of hard-earned funds.

In the district, I represent, the 6th congressional district of Wisconsin, there is an
institution where twenty-six in a population of one-hundred sixty-one are receiving
SSDI benefits. This is 16 percent of that institution. )

The figures for the number of prisoners receiving SSDI benefits nation-wide seem
to be a bit elusive. The Social Security Administration has figures that date from
1974. According to them, only 3,934 prisoners were receiving SSDI benefits. A
provisional figure for- the total prison population in our country in December 1979,
set the count at 314,083. If the 16 percent receiving SSDI benefits in the Wisconsin
institution were projected nation-wide, the total number of prisoners in our country
receiving SSDI benefits would be in the range of 50,240. If we use a conservative
estimate that each of these prisoners is receiving a monthly benefit of $200 (the
range of monthly benefits under SSDI in 1979 was $122 to $502), then the total
outlay would be in the range of $120,576,000—$120 million and then some.

As T understand it, members of the committee are considering the possibility of
changing the definition of what qualifies a person for SSDI benefits. The change
would delete existing conditions related to the commission of a crime from the list
of qualifying conditions for a disability claim. I would endorse such a change, as it
would be simple and to the point. According to officials in the local Social Security
Administration office in my district, if this change were made, all of the twenty-six
(26) prisoners presently receiving SSDI benefits would no longer be eligible.

In this context, I have a suggestion Mr. Chairman, which may not be within your
subcommittee’s jurisdiction but is worth raising in considering this problem. That is,
prisoners who have legitimately earned Social Security benefits, either because they
have reached retirement age, or because they are deemed “disabled” on grounds
other than their criminal proclivities, should be required to use these funds to
defray some of the costs of their incarceration. The law-abiding elderly people in
nursing homes pay part of the costs of their care with their Social Security receipts.
Why shouldn’t convicted criminals who have incurred some debt to society at large,
be required to do the same?

In fact, I recommend that all prisoners who have some outside source of income,
be required to contribute to ¢heir room, board and rehabilitation.

In closing, I urge the committee to act as quickly as possible in drafting legisla-
tion to rectify the situation of prisoners being eligible for SSDI benefits on the
grounds of their criminality. It is extremely important that changes be made to
restore to some degree the American public’s faith in our government.

Mr. PickiE. Before you gentlemen leave, Congressman Sawyer
and Mr. Courter and, particularly, Bill, when we resume, the com-
mittee would like to have all of you available to ask questions and
get responses.

We particularly would like you and Mr. Sawyer to come, and any
of you other gentlemen, and Senator Wallop, if he has not gone to
the hinterland.

We will recess for 10 minutes.

[A brief recess was taken.]
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Mr. PickLE. I am going to ask that the subcommittee come to
order.

Unfortunately, it would appear that we have some trigger finger
members who are calling for rollcalls. This may be another vote.

I may have to check.

Let’s proceed and try to make the best we can of these circum-
stances.

Mr. Whitehurst, let me ask you first, I stated in my original
statement to the committee that there have been some claims and
allegations of abuses of this program. We didn’t know the extent of
it. Now you have stated that in some of your releases earlier and in
your testimony, some 30,000 prisoners were receiving social or
disability benefit. That would be about 10 percent of the present
population.

The figures I had given to me, that we have been given from
GAO tentatively would be 1 percent or a little over 1 percent. Now,
thereis a great disparity in the two claims or allegations.

We don’t have the final report of the GAO and theirs is limited
‘to Federal. We are advised that perhaps State percentages would
be relatively the same. We don’t know the amount. ,

What is the source of your figures that it would be some 30,000
prisoners?

Mr. WHITEHURST. It is a rough projection. I make no bones about
it. We did it on the basis of the State prisoners, prison systems we
canvassed.

We didn’t look at the Federal penal system. I think you will {ind
on the basis of just the testimony that has been given this morning,
indeed, on the basis of our own contact which had been purely with
State systems, that the number of prisoners who were abusing this
are much greater in State prison systems than they are in Federal.

Of course, the greater number of prisoners in this country are
held in State institutions as opposed to Federal institutions.

Mine is not a scientific or categorical figure, but I don’t think we
are that far from the mark.

Mr. SAwYER. Mr.Chairman, we arrived at our estimates indepen-
dently; namely, from the Veterans’ Administration benefits.

We have 12 penal institutions in Michigan, one being Federal.
Based on the percent that we could determine from inquiring of
the prisoners that we knew about on GI benefits which were slight-
ly less than half of the figures from the Veterans’ Administration,
and if we assume that same thing is true because of prisoners’
routing their payments to other places, then projecting it nation-
wide, we came very,- very close to these figures that Mr. White-
hurst has used.

The Social Security Administration says 4,000 prisoners receive
benefits nationally. Well, it is not 4,000. I can assure you of that,
and it is more like 20, 25, or 30,000, based on any percentage
similarity to Michigan.

Mr. WHITEHURST. I would add also that I have two gentlemen
here this morning who are penal officials, and I think that when
they testify on the basis of their own first-hand knowledge, this
figure will come out.

Mr. PickLE. It may be that the figures that the GAO has given
us are underestimated, not intentionally. We are advised that they

S — -

e b iy e

oo e e

e

PR

29

actually checked the social security number so that the routing of
the check would make no difference, but these figures should be
made a factual matter as we proceed, and we will get to that as
quickly as we can, so that we all will know.

We do know that, our report that we have put out on the subject
social security benefits for prisoners showed 1970 census data indi-
cated about 4,000 inmates of Federal, State, and local correctional
facilities received social security berefits.

We are in the process of another census. We don’t want to wait
until the census is finished, but we are trying to find what is the
source, and how do we go about it? ‘

Mr. Perr1. I wanted to add, the figures are not based on a very
scientific sample, but a very accurate count in one institution
would indicate the problem would be even larger than that indicat-
ed by Mr. Whitehurst.

Mr. PickLE. Well, let’s hope your estimate is incorrect, Congress-
man.

We do not know, and I believe that the GAO, when they give us
;clht(eiir final report, will give us a much better figure than we have

ad.

Now, Mr. Whitehurst, in your statement and Senator Wallop’s
statement, and I am sorry the Senator is not here, but I under-
stand that the proposal you and Senator Wallop had recommended,
that your bill would deny individuals already in prison benefits,
social security benefits. '

Now, our report shows that we have had two previous actions by
the Supreme Court of the United States with a ruling on the
constitutional questions involved, particularly with respect to ex
post facto laws, and we are wondering if the bill, as you have
written it, would your bill be declared constitutional or unconstitu-
tional on the grounds similar to those grounds; I won’t mention
them, but they are on page 7 of the committee report.

Have you had an opinion obtained for your bill on legal grounds,
whether it would be constitutional?

Mr. WaITEHURST. Mr. Chairman, I have not. I have had some
conversations this morning outside of the committee room with Mr.
Archer in conjunction with this problem.

Indeed, in any event I would have to, and would willingly defer
to the legal expertise that your subcommittee would bring to this
issue.

He made a point of the fact that the grounds could be made on
the basis of, I believe, $10,000 as the ceiling that, the earned ceiling
that one can have to qualify, is that correct?

Mr. ArcHER. That changes, the amount is not $10,000.

Mr. Prckre. Well, it is approximately $300 a month.

Mr. ArcHER. It is $300 a month.

Mr. WHITEHURST. Well, if this is true then the cost of caring for a
prisoner, taking care of his needs in most prisons, would cover that
sum.

Therefore, someone could be denied, under the law, in the sense
that not the income but the money being spent to maintain them is
in excess of that figure and therefore they would not qualify.

Am I reading you correctly?
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Mr. ARCHER. If the gentleman would yield, one approach that I
think we should look at and have examined carefully is imputing
to the prisoner a dollar amount as earnings under the law which
would be in excess of the substantial activity threshold which
would then deny them the ability to come in and claim to be
disabled.

Mr. WHITEHURST. Precisely. This is a possible avenue to take.

Mr. PickLE. We have approximately 5 minutes to take a vote.

Mr. WarTerURsT. I will be pleased to come back, Mr. Chairman.

Mr. Pickre. Congressman Sawyer also.

We will stand in recess for 10 minutes.

[Recess taken.]

Mr. PickLE. The subcommittee will come to order.

Mr. WaITEHURST. Mr. Chairman, my administrative assistant is
here, and he has the legal mind in my office; I don’t. We have
discussed this. Would it be out of order to have him come to the
table and perhaps address one or two thoughts?

Mr. PickrE. That will be permitted.

Mr. WHiTeEnUuRsT. Mr. Charles Fitzpatrick.

Mr. PickLE. Welcome, Mr. Fitzpatrick. Have a seat.

Mr. Whitehurst, do you think incarceration for a period of 30
days, irrespective of the conviction of crime, is the proper standard
for the denial of social security benefits?

Senator Wallop’s bill, well, the bill introduced by Mr. Conable
and Mr. Archer and the Senator, requires a conviction of a crime
rather than just incarceration.

Would the conviction of a crime be a better standard?

Mr. WaiTeHURST. Conviction of a felony, I think, would be the
best standard, Mr. Chairman.

Mr. PickLE. All right.

Mr. SAWYER. May I speak, Mr. Chairman?

I don’t think the conviction of the crime is the point. If he were
put on probation and were totally disabled, he has the same prob-
lems as he had before he was convicted.

It is the fact that all of his expenses are being paid by some unit
of government, even to the extent of people who worry about
whether or not he is there every night. These expenses run about
$15,000 a prison bed in the United States. All his needs are taken
care of. The purpose of Social Security disability is so he could take
care of his needs, he doesn’t have any needs that are at least
essential needs, but you could have a conviction.

A person who is on probation and he has the same problems he
would have if he is convicted.

Mg PickiLE. Would you deprive him of benefits for their depend-
ents?

Mr. SawyER. Yes. I think if they are under SSI to the extent the
dependents participate, there are other programs that would assist
them, various other programs, like aid to dependent children. I

~ think this is a misuse of the social security program since it really
isn’t aimed at taking care of the dependents, but providing for the
needs of the disabled individual.

Mr. ArcuER. Will the gentleman yield at that point?

Mr. PickLE. Yes.
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 Mr. ArcHER. The gentleman from Michigan refers to SSI, which
is not part of the social security programs, and I wonder if that is
what you meant? '

erf: -SawvyYER. Social security disability is what I was talking
about.

‘Mr. Arcuer. SSI is a total welfare program and would be in a
different category.

Mr. PickLE. Mr. Jacobs?

_Mr. Jacoss. Mr. Chairman, when I introduced this legislation a
little over a year ago, it was on the basis of a general philosophy
:v}éxch has been reflected in the testimony of the members here
today.

~ I'would like to explore in terms of that philosophy public policy
in general.

‘For example, the lady, Mrs. Roy Rainy, to give a name, a con-
stituent who wrote to me about this problem, didn’t see it on the
news media or read it in the paper. She knew of an individual- case,
and that is what got me interested in the subject. The focal point
and indeed the responsibility of this committee is social security,
but may we explore for just a moment in terms of public policy
comparable areas?

For example, Federal civil service retirement, supposing a
Member of Congress is incarcerated in prison. It is sad, but it has
happened.

Shouldn’t we consider legislation which I will tell you in candor I
is:t}rln”I‘Jreparmg now, to apply the same philosophy in a case like
hat?

Also, in t}}e case of railroad retirement, we have hit the nail on
the head with this legislation there. Similarly, and this case is
somewhat more remote, but some of you ought to consider, is the
case of a private pension which is being paid as a consequence of
failure of the fund by ERISA. Is that affected enough with the
public Treasury and the public interest to apply the same philos-
ophy there?

Of course, Federal workers are not in the social security pro-
gram. I have a bill to eliminate the exemption from social security
of all those in the Federal Government who are GS rich, that is,
about GS-15 and up, including the President, judges, Members of
Congress, so on, and so forth. But would you gentlemen care to
comment on extending this philosophy to gander on the views or
whatever those other things might be?

_Mr. WHrteHURST. This is a subject that needs a lot more reflec-
tion than we can bring to it just here at the witness table.

I would say to the gentleman philosophically he is -probably
correct for the purposes of consistency. We do deprive everybody of
certain rights if they are convicted of a felony. We deprive them of
the right to vote, to hold office. Those are pretty basic rights.

In comparison, are they earned rights? Well, no, we don’t call
them earned rights. We call them constitutional rights we are all
born with, and we qualify on the basis of naturalization.

Nevertheless, they are rights.

I would be personally in sympathy with the gentleman’s philos-
ophy. Whether we could make it stand up constitutionally is an-
other matter.
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My bill is narrower. Based on the premise that is initially sta‘ge.cll
in my statement that the program, in its intent, the framers of 1t
designed it to help people who could not provide for themselves by
virtue literally of their inability to work, for mental or physical
reasons. _ .

As has been stated over and over at this table this morning, as
the gentleman well knows, people who are put in prison don’t have
that problem. Their needs in fact are cared for. It may very well be
that in the sense of having worked the requisite number of quar-
ters, they qualify to receive those benefits. _ .

The basic principle of fairness, which should be the basis of any
law, would seem to me to preclude their receiving these benefits.

There is a jungle between recognizing what the problem is and
finding the solution. Everybody recognizes that and no one knows
that certainly more than the chairman and members of your sub-
committee. .

We essentially brought the problem to you which you surely
knew already existed, perhaps not to the extent that it has been
surfaced, and we are saying certainly there ought to be, anc_i the
expertise represented on this subcommittee, a means of finding a
solution to it. .

Mr. Jacoss. The Hiss case comes to mind. That is the landmark
case in this area, a case that is considered comparable to social
security, the Federal service retirement program.

“Whether something is constitutional or is not” as Teddy Roose-
velt said, “depends on whether the fifth justice comes down to
heads or tails.”

The Governor of my State once took an oath to uphold whatever
Justice Warren had in his head, be that as it may. ) .

A good Republican, General Eisenhower, .said the ultimate in
security is the penitentiary. That seems pertinent and that gets to
what Mr. Sawyer was saying. .

I was very attracted, sir, by your statement concerning the ques-
tion of conviction or not conviction. _ .

If this were approached from the point of view of a set-off, that is
to say, the compensation was being made in some other way, say
by the choice of the offender, it seems to me that approach could
attack the problem. . . _

What I am concerned about here is someone who either is or is
not, I suppose as a matter of law, as in a case in New York, found
to be a mental case. _ _

Here is a person who is a mental defective or is mentally ill and
commits heinous crimes, is imprisoned; a person like that ought
not to receive compensation from the Federal Government.

It is rather clear to everybody. Well, what will the public say, for
example, if a convicted Federal official goes to the penitentiary and
collects the equivalent of the Federal social security, the F_ederal
civil service retirement benefits? Does that look like just privilege
once more rearing its head? o

My dad used to say section 3 of the unwritten law is if you steal
enough you are excused from crime, and I had a history professor
who said he didn’t know of a millionaire who was ever hanged in
the United States.

I just throw that out.
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We don’t have jurisdiction on this subcommittee, but we have
talked about veterans. I think that ought to be discussed on the

record.

Mr. FisHer. May I engage briefly in this discussion, because I
think it is coming close to the most difficult part of the problem.

Mr. PickiLE. I hope, I will recognize you, if Mr. Jacobs yields to
you.

Mr. FisHER. This can be my only time.

Mr. PickiEi. I hope the members would limit the questions to the
bill before us, and the matter over which we have jurisdiction.

We have a lot of witnesses to be heard today and I hope we can
stay on the subject.

Mr. Jacoss. Let me say for the record, this is very important to
the bill before us because if we are only going to do this and not in
other areas, then it raises serious questions as to whether we
should do it on this, even though I am, I suppose, a cosponsor.

Mr. FisHER. Government is a matter of drawing lines and here it
is again. I would like to try to draw a line and get the reaction of
anybody, and that is that persons convicted and serving in prison
would be denied payment of any kind coming from the Federal
Government until such time as they have served the sentence, and
then on whatever the terms of the law specify they resume their
right to receive Federal payment.

Now, there are certain programs where the degree of participa-
tion of Federal Government or the Federal Treasury is not so easy
to determine, but the idea would be to determine its entitlements,
interest, dividends, private pensions with no Government interest
in them, that would not be touched.

I would be interested in reactions from my colleagues from Vir-
ginia, or Michigan, or anywhere.

Mr. WaITEHURST. As usual, the perception and sharpness and
analytical ability of my friend has manifested itself. It is simple, to
t1t1e goint and this is a basic fairness about it that people under-
stand.

If it would constitutionally stand up, I think it is the answer to
the problem.

Mr. FisHER. A practical support to this position is that there is
something wrong or unjust, or unfair about paying twice. In the
case of disability, the prison does offer the security that he speaks
of; it may not be the best kind of security, but why pay twice?

They do get board and room and that is what disability insur-
ance is for, so to speak.

Mr. Jacoss. That whole philosophy of the setoff doesn’t necessar-
ily, and Mr. Sawyer has made this point quite rightly, doesn’t
necessarily rest on the criminality of a person.

I have a 10-percent disability from combat service in the Marine
Corps. When I came to the Congress in 1965, I dropped a note to
the VA and said ‘“suspend the payment so long as I am serving in
Congress.” I am being paid a handsome amount. I was kicked out
of Congress in 1972 courtesy of a certain landslide in Indiana, and I
resumed those benefits during the time I was out.

Well, I came back to the Congress in 1975, and wrote the same
letter again, so I think Mr. Sawyer has really laid a pearl on the
record here. That is something we ought to consider very carefully,
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doctrine of the setoff rather than just the doctrine of “QK, now
53'1: put him in pri§on, let’s get him again, beat up his kids, take
his property.’ _
aW’I?}{at wgveéJ ba)ék to the Dark Ages slightly, corruption of blood,
and so forth, private property removed. A fine should be set and so
o forth. _ '
onl\?rr‘l.dSi.WYER. Thank you. I don’t like my situation being extended
to analogize Congress with prison, although it may be a stepping
stone. p Me. Arch
. PickLE. Mr. Archer. _ _

%i ArcHER. Thank you, Mr. Chairman. I will try to be brief. ’I
do want to delineate your positions as much as possible. I don’t
think we are going to settle today on a precise solution that we
know will clear the constitutional hurdles and other legal prob-
lems, but I am curious as to whether both of you believe we should
consider trying to find some method to take away the retirement
benefits for those prisoners who are over 65 years of age in con-
trast to those that are disabled and in prison and in contrast to the
students which Mr. Sawyer mentioned. '

Mr. WHITEHURST. That was not my intention. . .

Mr. ArceER. You think if you are over 65 and you are in prison,
then you ought to be able to continue to draw your benefits.

Mr. WHITEHURST. I think so.

Mr. ArcHER. How do you feel, Mr. Sawyer? .

Mr. Sawyer. That is a tough question, as Mr. Jacobs pointed out.

Mr. ArcHER. We have to come to grips with that.

Mr. SAwyER. I understand but off the seat of my pants on a
subject this complex, I izlvoultin’t want to make any opinion that I

n’t really well thought out. .
haId kind ofyfall alongg the line that Mr. Fisher suggested, that
where the funds are strictly private funds, and there is not a public
-participation in the payment might be a gooc’i demarcation.

If you have public pension payments, let’s say, I think at least
they should be reduced to an offsetting amount of what the govern-
ment is providing the person by way of room and board, medical
care and everything else. Maybe that would be a test. . .

I do agree that we ought not to involve private funds in this
thing whether they be private pension plans, interest or dividends
or whatever they might be. I do think there is a double-dipping, if
you want to put it that way, where the public is providing the full
maintenance and care of the individual, and yet is still also paying
that which he would receive if he had to pay all those things

imself.
hnl\%sx"e. fARCHER. The basic laws relating to private and Federal
pension plans are not under the jurisdiction of this committee and
I hope we can stay away from that so we can concentrate on the
issue at hand, and that issue is, should we or should we not

attempt to take away the socialf sec%rity retirement benefits for

i rs who are over 65 years of age )
pris.[(;‘r.l%AWYER. Along the {ine I said, I think that either we should
or there should be an offset ffor what some governmental unit is

icking up the check for. .
ahl‘\(/ali(.i};{gCHER.g Ygu do think we should consider attacking that as

well as the disability payments?
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Mr. SAwWYER. Yes, although I don’t think that is as clear. Reason-
able minds could certainly go off in different directions there, but I
don’t think they can on the disability payments.

Mr. ArcHER. On the question of local jails, or lesser offenses, that
sort of thing, under the concept of offset then, I assume you believe
we should temporarily deny benefits under those circumstances?

Mr. Sawver. I think we ought to take some sentence, minimum
sentence limit.

You would spend more administratively trying to handle 30-day
jail sentences probably than you would save by doing it but at
some place it ought to only apply if it is incarceration beyond a
certain time.

Mr. ArcHER. Am I correct in assuming that you feel that when a
convicted felon is put on probation that his benefits should resume?

Mr. SawvyER. Oh, no question about it. I don’t think it should go
with the conviction. Once the person is out he has all the problems
and has to pick up his own check for everything.

He is no longer being provided it. I think then everything ought
to be paid out. It is during the period the public is paying the shot
for his board, keep, medical care, clothing, and everything else that
it amounts to double-dipping to allow these payments during that
period of time.

Mr. WartenURrsT. Could I come back to the old point? As a
practical matter, the average age of prisoners in this country is 84
years oid so if we are taiking about people receiving benefits at age
62 or 65, the number is very small.

I realize there are people there that age and the problem must
be addressed, but from a practical point of view what we are
t?llﬁng about is much younger prisoners who are taking advantage
of this.

Mr. PrckrLE. Mr. Gephardt?

Mr. GepHARDT. No questions.

Mr. PickLe. Mr. Whitehurst, Mr. Sawyer, we recognize in pre-
senting your testimony, making recommendations for action and
submitting to us a bill, that is a preliminary recommendation on
your part. I know you don’t have an answer to all these many legal
problems that we have been discussing here.

I would like to, in behalf of the committee, submit to you and to
others questions that would relate to the question of dependencies,
of the offsets, of the State option, the authority of the HHS Secre-
tary to divert funds perhaps, and other aspects of the overall
question. We will do that in writing and ask you to respond. You
may do it jointly or separately, because there are a lot of aspects
we need to go into. So, with your understanding, if that is agree-
able, we will proceed on that basis and come back perhaps to you
later, submit questions in writing. I want to ask other questions
but in the interest of time I think we must proceed with our
schedule.

Mr. WaiTEHURST. Thank you, Mr. Chairman.

Mr PickiLE. Thank you, gentlemen. Your statements have been
received.

Mr. Whitehurst, you brought us a question, you thrust it upon
us. This is an old question, and it has been going on for years. We
will get into the deep legal questions, but here again this commit-
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tee, I think, is determined to do what we can to correct any abuses

in the social securit}i Eﬁogrl?r&i S
. URST. an ec . ‘ _ o
1\l\g ‘]QTI}(I:II;PI}?;I The leadership you have given to this question 1is
X 1. . » . .
heg\l/if.l WarrenURsT. I particularly appreciate your being W1}1111ng to
hear the witnesses coming from out of town to see how they are
i ffected. '
dni\?litbi’?cxw. I thank both of you gentlemen. I am going to e}sk
Mr Lawrence Thompson, who is the Asgsoc1.§lte C_ommlssmner Mor
Poiicy of the Social Security Administration, if he is here. Yes, Mr.
e d I assume you
. Th son, we are glad to have you here, an
reggsgntoi)rg’)ch the Social Security Administration and the HHS.

N, ASSOCIATE COM-
STATEMENT OF LAWRENCE H. THOMPSON,
MISSIONER FOR POLICY, SOCIAL SECURITY ADMINISTRATION

Mr. TromesoN. That is correct. _ '
. LE. You are the authority on this subject. _
%i‘ %g(}){MPSON. I am not sure I am the authority, Mr. Chairman,
t I am sure I am here. '
bqu. PickLE. We are privileged to hear your testimony. "
Mr. TaompsoN. Mr. Chairman and members of the subcommit-
tee, I appreciate the opportunity to appear 'before you to discuss
issues concerning the receipt of social security benefits by prison-
T i i ent of
i ent by itself has never been a basis for nonpayment C
soigfrgtsagg?ilty begeﬁts. In fact, the act makes only two 'sp_imfi%
references to nonpayment of benefits based on criminal activity. b
provides for terminating certain benefits upon the deportation o_
an insured worker who violates certain provisions of the _Immlglra
tion and Nationality Act; it also provides that a Eederal judge 1alxs
discretion to deny social security benefits in certain cases to peopie
convicted of subversive activities.

. . i
In addition, social security regulations contain a long acceptec

insurance principle and prohibit the payment of social security

i enefits to anyone who is convicted of a felony for inten-
i?orggﬁrr cl?ausing the d}erath‘ of the worker on whose account the
d. _
beﬁ%%ﬁ‘f}fglssss,ewe are aware of the current concern being ex-
pressed about the fact that prisoners can and do recelve1 som}alto
security benefits. Many people undoubtedly feel that Izepp e ‘ﬁts
commit crimes against society, and therefore forfeit certain rig S
should also forfeit benefits under the social secunt}tf: grograxgls.
Further, it may seem incongruous that 1nca_rceraia gers 1}) :
should receive social security b(_aneflts when society adr%a y1 ;301' -
vides for their needs through its Federal, §tate, ari loca han
systems. Such payments may also appear .wasueful at a t;rrtlze.w t(}al !
social security taxes are being increased in order to maintain

finrancial stability of the social security program. We are aware of

timents, and they are unders.tagngia}ble. . o
th%%?tie?‘;re exception, a person’s eligibility for §0c1a1 security is
based upon work in employment covered by social security, an
without regard to individual need or circumstances.
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One prominent argument for restricting social security benefits
to prisoners is that the prisoners do not need the benefits. How-
ever, such a restriction would represent a major departure in pro-
gram philosophy. For this reason, we believe that any proposal
that might be seen as moving in the direction of establishing a
needs test in the social security program should be subject to the
Ir%qut careful consideration of both its immediate and longer range
effects.

Mr. PickrLE. Do you think the bill recommended is requiring the
needs test?

Mr. TaomprsoN. There has been a great deal of discussion about
the issue of prisoners getting social security benefits when their
needs are being taken care of by the State. So implicitly we are
introducing the notion that a given individual in a given circum-
stance, whose needs are being taken care of, doesn’t need social
security benefit. That is the introduction of an idea that I think by
and large we have kept out of the social security program. I may
say that if the principle is adopted with respect to prisoners it is
not necessary that it be extended to others.

Mr. PickiE. Pardon me for interrupting you. I shouldn’t have
done that. I know they inferred by their responses this morning
they might have a needs test. I don’t know that it is in the
legislation specifically. That is what I was asking.

Mr. THomPsON. The legislation does not establish a needs test,
but the rationale is close to it.

Another aspect of program philosophy that bears on this issue is
the problem of dependents benefits. Many prisoners have families
and under current law the family members are frequently eligible
for social security benefits as dependents of the prisoner. Moreover,
the social security benefits payable to prisoners can go to their
families, since many prisoners help to support their families from
whatever funds they have.

Social security has traditionally sought, wherever possible, to
insure support to dependents of covered workers when those work-
ers have died, retired, or become disabled and when the dependents
can’t reasonably be expected to work themselves. We feel a key
consideration in evaluating any proposal to restrict payment of
social security benefits to prisoners should be its effect on the
income maintenance of the family.

Although questions of constitutionality are ultimately settled in
the courts, we are concerned about the significant constitutional
questions which are raised by many proposals to deal with this
issue. The Supreme Court, in Flemming v. Nestor, has affirmed
that an individual’s social security benefits cannot be denied or
restricted arbitrarily and without due process of law. If a proposal
to restrict benefit payments to prisoners is viewed as purely puni-
tive in intent rather than as serving some valid governmental
objective related to the objectives of the Social Security Act, we
believe it may raise questions about due process and equal treat-
ment under the law.

Restricting social security benefits to prisoners but not to in-
mates of other public institutions, or only to prisoners convicted of
certain categories of crimes, could raise such questions. Moreover,
if such a provision were applied to prisoners who had committed a
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i ior to enactment of this bill, it might be seen by some as
gglrirsl’fltﬁﬁgg punishment for pasttfaczs 1in violation of the constitu-
i ibition against ex post facto laws. . .
tl%iaggioxlji?vb, mang.:;f of thesg questionable features are in the bﬁl
which has received the most ledesprgaad media attention, H.b.
5610, introduced by Representative Whitehurst. Many of the prob-
lems are present also in H.R. 3524 introduced by Representative
Jacobs. L o
nary, H.R. 5610 would prohibit the payment of disability
inggr:irclmbeﬁeﬁts to an individual for any month throughout
which the individual is confined to a penal institution or corligg-
tional facility, apparently including pretrial detentlon., Bene l;ls
would continue to be paid to the incarcerated person’s eligible
dependents, but the worker’s benefit would not be available for tlie
support of the family. Thus, the total amount of benefits available
for support of a family of an incarcerated worker would be substan-
tially less than would be paid to another family. . -
We are concerned that this bill would d1scr1r_nlna15e against soc1a.1t
security disability beneficiaries because, fqr identical offenses,_ 1
would impose on them a more severe punishment than that Hil(i
posed on nonbeneficiaries. We are concerned that the bill wou :
have an uneven impact among disability beneficiaries convicted o
a crime. Those who are actually required to serve a prison term
would lose their benefits, while those sentenced to probation or
ot. _ o
ﬁrﬁd ;Zi%liltlzgog, we are concerned because the _b111 would el‘1m1nate
benefits for those who have not been fqund gullty of any crime, but
are merely awaiting their trial, and since pretrial detention pralc-
tices vary from State tg State, suspens1ﬁ:n of benefits for people
iting trial would produce uneven results. o
awv%glrﬁilieve that b(I))th bills also raise the type of constitutional
i tioned earlier. _ .
lssgggslilzg;ations such as these make it clear, I th}nk, thaj: craftmg1
any proposal to restrict benefits to prisoners raises serious le%?
and philosophical questions that must be carefully evaluated. We
believe the issue needs careful study and further debate. We pa};
ticularly want to guard against any change in ths law thaE mig
have unintended effects, which could happen if a “quick fix” meas-
ure were enacted in response to intense publicity over this issue.
There is another reason why we believe that action in this area
should be deferred. As you know, the_ Genex:al Accguntmg Of:ﬁce is
currently conducting a survey of this subject which will give ug
some idea of how many prisoners are receiving social security an !
other Government benefits. Initially, GAO will compare the socia
security bensfit roll tapes with these of the Federal prison systetm.
Later, GAO will try to do the same thing with a few selected Stahes
and localities. The results are expected in the next 4 to 6 months,
although preliminary data may be available sooner, and there is
some data supplied to you, Mr. Chairman, on the Federal prisoners.
The results of the GAO study may be particularly significant in
defining the scope of the issue. This is important because 1;5. is
apparent that much of the current concern stems from informa 101}
conveyed by the media which is, at best, dub101_1s.. One _1t1em o
controversy concerns the number of prisoners receiving social secu-
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rity benefits. Media estimates of social security benefits to inmates
in correctional institutions have ranged as high as 30,000 persons
receiving as much as $60 million annually in disability benefits
ietlone. This represents about 10 percent of the current prison popu-
ation.

Although we have not compiled data on the number of incarcer-
ated persons who currently receive social security benefits, we have
been able to locate some data from 1970 census records and a 1974
survey of State prison inmates. The 1970 census data indicated that
abouf 4,000 inmates of Federal, State, and local correctional facili-
ties received some type of social security benefits. This was slightly
more than 1 percent of the total number of inmates and about one-
tenth of the size of the numbers alleged in the press. Obviously, the
GAO study will give much firmer evidence in this area.

The other incorrect impression that we believe is being spread by
the media is that it is relatively easy for prisoners to receive social
security disahility benefits. Actually, in order to qualify for social
security disability benefits, it is necessary for all persons—includ-
ing prisoners—to meet the rather stringent requirements set forth
in the law and regulations. In each case, proof to support each
factor of entitlement is required. Statements by an applicant about
his symptoms are not sufficient to establish the presence of a
disabling physical or mental impairment.

The existence of a disabling condition can be established ouly
through physical and/or mental examinations and supporting labo-
ratory and other test data. Only where substantial evidence sup-
porting a finding that all factors of entitlement are met—including
documented evidence of a severe medical impairment—are benefit
payments made; and confinement in a prison or any other institu-
t.on does not by itself constitute evidence of an impairment or an
inability to work.

I would like to close by stating that we are willing to explore as
many options as possible that may resolve this problem in an
equitable manner that does not do violence to social security pro-
gram principles. However, we feel strongly that further study and,
in particular, the results of the GAO study are essential to in-
formed decisionmaking in this instance. The Administration stands
ready to work further with the Congress in addressing this difficult
issue.

That concludes my statement, Mr. Chairman. I would be happy

to answer any questions you or any other members of the subcom-
mittee may have.

Mr. PickrLE. Thank you, Mr. Thompson.

I take it that your testimony in general is one to proceed with
caution, or at least with care, about the constitutional question
that you have raised. I want to observe that it may be that the
GAO tentative figures that they have given us are more correct
than the 80,000 Mr. Whitehurst has indicated.

I would hope it is the lesser figure, just for the good of the
program. But whatever the figure is, it is not as important as the
question, What do we do with the problem we have at hand? How
can we correct any abuses where they are receiving it? That is the

question. I grant you we have constitutional problems. We recog-
nize that.
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Have you looked at other bills? Have you looked at the measure
which Mr. Conable and Mr. Archer introduced as well as the one
Mr. Whitehurst and Senator Wallop introduced?

Mr. TuompsoN. Yes, sir. In all truth, we have looked closely at
the Whitehurst bill because we have had it longer. Mr. Archer
introduced his bill Friday a week ago, I believe. Although I am
acquainted with its provisions, I think in all fairness we haven’t
really given it as careful study as we could. )

Mr. PickrLE. I have a series of questions I want to ask you. I want
to ask one or two, but I want to get your viewpoint. First, on behalf
of the subcommittee, I intend to submit to you and ask for your
opinion on various parts of the bills that have been introduced. It
may be that subcommittee will introduce another bill, and I want
to get your viewpoints on those because we very much need your
opinions on it.

The first question I want to ask: If we extended the provision in
existing law to allow judges, Federal or State, I presume, to take
away benefits as a part of the sentence for a felony, would this
have a constitutional problem in your judgment? I don’t think it
would be ex post facto. If we gave them that authority, do you see
any problem with that?

Mr. THompsoN. Mr. Chairman, I will try to answer your question
with my own view, but let me preface it by saying I am not a
lawyer, let alone a constitutiorial expert. You should note that in
evaluating my answer.

Mr. PickrLE. I am not an attorney either. You and I can really
make progress here.

Mr. THOMPSON. The problem that I am aware of that might arise
with that solution is that you are introducing into the Social Secu-
rity Act, an act which was passed to promote the general welfare,
in essence parts of the criminal code. You are making this benefit
available or not available as a part of sentencing. The courts may
view that as trying to have a punitive effect in an inappropriate
way.

You also have to think about the fact that you are creating a
situation where statutes will vary from State to State as to what a
felony is and how people are treated, and judges will be applying
those in such a way as to control entitlement to Federal benefits.
You have to ask yourself whether that makes you uncomfortable.

Mr. Pickre. I am going to ask you——

Mr. THoMPSON. Mr. Chairman, that approach would be prospec-
tive also, so that it would apply only to people being sentenced in
the future, but not to people sentenced in the past.

Mr. Pickik. I assume I observed it would not be a violation ex
post facto, but that it would be prospective. I am going to ask you
three or four questions right quick. I want your remarks. I know
you are not an attorney. I want to get the general feeling from a
gplllicy standpoint of your division. We are trying to put together a

ill,

No. 1, with respect to the question of the court decision, how
would you feel if we provided that a judge may deny benefits to a
social security beneficiary who is convicted, convicted of a felony?
Now, the benefits would be restored when they are paroled or
sentence was completed, but the dependents’ benefits would not be
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affected. Would you think that would be an acceptable approach in
the field of court decision? ,

Mr. TaoMPSON. I am not sure whether I would want to say that I
feel it is acceptable just yet. I think it is worth exploring.

Mr. PickLE. I am asking you questions that you are not expected
to answer from a legal standpoint. But you are a representative on
the question of policy. Though I don’t expect positive answers, Iam
trying to get reactions, because we are faced with the problem of
trying to put together a measure that would be best and not violate
constitutional—

Mr. THoMPSON. Let me say that approach has the advantage of
allowing discretion. One is bothered by the fact that we see stories
about murderers and rapists getting benefits. I don’t deny that. But
there are other people who may end up in prison who, if we knew
about them, we wouldn’t feel so strongly that they should not get
benefits. _ .

Mr. PrckLe. That would be a question of discretion on the part of
the judge. o

Mr. THOMPSON. There would be another point introduced.

Mr. Pickie. Here is a question of discretion. Suppose we gave
certain State options in this overall question. Suppose we said that
the Secretary of the HHS is authorized to certify social security
benefits directly to the warden of a prison or to the administrator
of a hospital for the criminally insane, so long as the benefits
would not be affected? Suppose we said to the HHS S_ecretary that
you could direct some of these benefits to the hospital or to the
prison for the maintenance purposes, how would your department
feel about that?

Mr. TaoMPsoN. Well, let me not give a final answer but let me
just give an initial reaction as to how we would feel about that. I
think that approach has certain advantages over stralght-oqt
denial of benefits. One attractive feature of it to us, I believe, is
that you are preserving the notion that there is an entitlement to
benefits. You are not saying that even though they pay their taxes
like everyone else, they can’t get their benefits. They would get
their benefits, but you would reroute them to a representatlve;
payee, if you like. So that feature of it, I think, does address one ¢:
the concerns that we have about action in this area. _ .

You might want to think about how you would handle situations
where there were dependents. You might say that where there is a
family that is being supported by these benefits, the Secretary
would have the authority to divide it somehow. You also might
think about giving the Secretary the authority to allow a State or a
prison to become a representative payee, so that it c;ould use the
benefits for the support and maintenance of the prisoner. If the
Secretary had that kind of authority, you might want to limit it to
those States where there is a general system in effect to assess
prisoners for room and board. _ o

Mr. PickLE. There is a common law principle that the individual
or the prisoner may not profit from wrongdoing. I would assume
that you would agree that if we had a provision that said that no
benefits for an individual whose onset of disability occurred during
the commission of a crime, that would be understandable; would
that be acceptable?
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Mr. THownsON. I think there is a certain attraction to that. It
probably is a very minor situation, but then that doesn’t mean one
shouldn’t have legislation that addresses it, even if it occurs only
once or twice a year. It could be rather difficult for us to define
who fell into the net that kind of a provision would cast.

But we have those kinds of problems in other areas, too. It is
clear where somebody is holding up a store and gets shot in the
process of committing a crime. It might be less clear in a case
where somebody alleged that he was physically assaulted by a
police officer or something after he was arrested. I don’t know
whether you have in mind things flowing from the commission of a
crime as well. You would have to think that through. We would
have to think it through jointly.

Mr. PickrLE. All right. Mr. Archer.

Mr. ArcHER. Thank you. You are pursuing an extremely impor-
tant line of questioning which we are going to have to get into in
detail before we complete our deliberations. I would like to pursue
it a bit further.

Is it not true that the disability provisions under social security,
in contrast to the retirement provisions which are specific, are
subjective and subject tc arbitrary guidelines written into the stat-
ute?

Mr. TroMmpson. Into the statute?

Mr. ArcHER. No. 1, subjective in determination of what is and
what is not a disability; No. 2, arbitrary by the very terms of the
guidelines that are written into the statute under which those
subjective decisions are made.

Mr. THomPSON. I think I can agree with the general thrust,
though I wouldn’t have chosen the word “arbitrary.”

Mr. ArcHER. Well, they are arbitrary. The idea that if you earn
over $300 a month, that constitutes engaging in substantial gainful
activity is an arbitrary decision by the Congress.

Mr. TaompsoN. That is right. We try to write standards which
focus on objective measurable medical conditions. I think the point
you are making that there has to be at every point an arbitrary
line between who is not disabled and who is——

Mr. ArcHER. So inasmuch as we have already drawn lines with
respect to disability, why should we not be able to draw additional
lines under the statute without succumbing to the problems that
you mentioned, and without violating the concept of entitlement,
particularly?

I think your entitlement argument is very appropriate with re-
spect to the retiree, 62 cr 65. But in the area of disability, if you
tell the people of this country that if you perpetrate a crime and
you are convicted, then you no longer are entitled and it is prospec-
tive, then whatever criteria that we write into the law would
merely be additional criteria to those that are already in there
with respect to disability; would that not be true? So that the
premium paid over a period of years will be understood by every-
one in this country as not entitling one to a disability benefit under
those circumstances. )

Mr. THOMPSON. Yes. We have never changed the definition of
disability in a way that restricted it, so that I am not sure what
one would do with people already receiving disability benefits.
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Mr. ArcHEeR. That is another question, of course. If we wanted to
do it prospectively——

Mr. TooMPSON. Yes. I think there may be some way of address-
ing it that way, Mr. Archer. Exactly what you choose, how you
choose to go about doing it, one way may be safer than another.

Mr. ArcHER. Do you think we ought to do something about this
overall problem or do you think we ought to leave the law un-
touched?

Mr. Taompson. I think you ought to continue to explore this. I
have identified and others have identified and your subcommittee
members have identified kinds of rocks that you don’t want to run
aground on. There may be a way you can navigate that and ad-
dress this issue, but I am not sure we know of a way yet. I think
what you are doing right now is useful.

Mr. ArcHER. If a constitutional and appropriate way could be
found, you would support changes and believe changes should
occur, then, is that correct?

Mr. TaompsoN. I think if we find some way that doesn’t upset
the traditional program principles and is constitutional, that we
would certainly consider it.

Mr. ArcHER. You would support changes?

Mr. TaompsoN. Well, I can’t commit the Administration.

Mr. ArcHER. The Administration, then, has no position on
whether we should do something about this.

Mr. THoMmPsON. As I said, we are willing to work with you. We
share your concern, and it is a very complicated topic. I don’t know
that there is a solution that we would, when we examine it.

It may not exist, but I don’t know that it doesn’t exist. We are
certainly willing to look. On the other hand, we may find some-
thing that will successfully address this problem.

Mrl.{ ArcHER. I have one other specific question that I would like
to ask.

The allegation was made in the testimony of a panel earlier that
employees of social security are going into prisons and attempting
to sign people up for disability benefits and some type of outreach
program.

Is this in fact occurring and do you feel that this is your mandate
under the law?

Mr. TaompsoN. I don’t believe that it is occurring, or at least not
as a general proposition. It is not occurring in the sense that we
are going out and trying to drum up business.

It is true that there is a general principle in social security that
if somebody can’t make it to the discrict office we will make at-
tempts to come to them, and that applies in the case of prisoners,
so that if prisoners are entitled and need to have contact with us,
we do have field representatives who call on people in prison.

Mr. ArcHER. The question really is whether your employees are
going out voluntarily. When you say you are not trying to drum up
business, if they are voluntarily, without request, going into pris-
ons to acquaint the prisoners with the opportunity to do this, then
I would call that drumming up business.

If, on the other hand, they are responding to a request from a
particular prisoner to come out and attempt to talk about his
problems, that would be different.
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Il\\I/I ow,Twhich is the case?
r. THompsoN. I think it is much more th ;
resl*,&onckng to specific questions. © latter; they are

r. ARCHER. So there are no employees of social securi

3 . et . - lt t
going into prisons voluntarily to make information avaﬂ};blzd?tg
prisoners, that all they have got to do is go down and sign up and
thla\l&: th’i‘s benefit is available to them and that type of thing.

oo rrI; HOMPSON. It is not the intent to operate an outreach pro-
ﬁr. %RCHER. Is 1‘%7 (})lr is it not happening?

r. THOMPSON. at can happen is that at a smaller facilit
?nl;{_ go when somebody says he wants to see you. At all§r}é%2

a101 ity, because of the way you schedule work, you may just sched-
Llhe, say, the third Tuesday of every month, when you will stop by
%e{ prison for 2 hours and handle any business that comes in
our intention is only to handle the people who have a reason to
contact Social Security, and in scheduling the work it is easier to
setitup a r(le)gular time that you will stop.

may begin to appear lik:

5 11\1;1; ay begln | PP ike an outreach program, although that

r. ArRcHER. I would hope this would be carefully i i

CH . : investigated
t(:ihle Administration a_nd that it would pursue a cgurse 1';hagtal v?foulig
ai1 zlggrrllzlgrube responsive %nlgr“ 1rather than having personnel go out

3 rage prisoners isabili i '
A Ee P o file for disability under the social secu-
Thank you very much, Mr. Chairman.
Mr. PickrLE. Mr. Gephardt?
Mr. GEPHARDT. No questions.
l\l\gr. IEEEKLE Thank you, Mr. Gephardt.

r. Thompson, I sense a hesitancy on the part of th i
Security Adm1n1st1:atic_>n to advance this measuI;e becaus: ()Sfo?:ﬁg
Wl%li:l(?t pf the cpnstltutlonal question you may be invading

is is a serious question we need to t '

Thank you very much. © try o xesolve.
ﬁi EEOMPS?\II\I. Than}lf you very much, Mr. Chairman

r. KLE. Now we hav indivi T wi
COIéle LICKLE. MO e a panel of individuals that I will ask to

Our first panel is the National Prison Project of i
Cnﬁl ngfrties Il%nign},ﬂMr. Steven Ney, staff atJtorngy. the American
Ir. Steven R. Sc esinger, associate fi
Politics, the Catholic University of Amerifef.o essor, Department of
Mr. James R. Trout from Fenwick, Mich.
Is Mr. Trout here? What is your agency or group?
Mr. TrouT. Michigan Department of Corrections.
%r. EICKLE. Ygﬁl gentlemen may have a seat.

e have another panel aft i if t

I Raadion p er this, and I want to ask if these

Mr. Ernest Davis, Mrs. Edna Hall i i
%}I;e Jrnest Davas, Mrs. Edr , and Mr. Gilbert Koopmeiners.
ey are; if we go through, and we may tr
_ , and we v to do that, would
be able to stay and if we take a break, are you limited anyuof ;:)0111
on your time schedule this afternoon? ’ ,
[No response.]
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Mr. PickLe. We will proceed then and it is in the intent of the
Chair to try to go through because of the time schedule that we
have here on the House floor.

Now, I am going to recognize Mr. Ney, and then I will recognize
Mr. Schlesinger and Mr. Trout.

Do each of you have a written statement?

Your statements will be included in the record in their entirety
and we would be glad to recognize you, Mr. Ney, first, for your
statement and such comments you may want to make.

STATEMENT OF STEVEN NEY, STAFF ATTORNEY, NATIONAL
PRISON PROJECT OF THE AMERICAN CIVIL LIBERTIES

UNION FOUNDATION, INC.

Mr. NEy. Thank you very much.

My name is Steven Ney. I am a staff attorney with the National
Prison Project of the ACLU Foundation and, for those of you not
familiar with our work, the prison project seeks to improve overall
conditions in the Nation’s prisons, to strengthen prisoners’ rights
and develop less costly, rational alternatives to incarceration as
our response to crime.

In that connection our office has been involved in most of the
major litigation challenging the conditions of incarceration in the
United States, and we have been in part responsible for some of
the court decisions declaring entire State prison systems unconsti-
tutional.

I will go into that in a few moments.

We have outlined in our statement many of the policy reasons
for opposing this legislation which is before you today.

Many of those reasons were highlighted by Mr. Thompson from
the Social Security Administration. Some of them related to the
fact that social security is an earned benefit.

What has been overlooked in most of the testimony this morning
is the fact that a disabled prisoner must meet the same standards
of disability as anyone else. He has paid into the system and he has
worked and paid for those benefits by contributing to an insurance
trust fund.

I think that fact cannot be overlooked. If this committee today
removes prisoners from eligibility for those earned benefits I think
you are opening the door to removing other persons who have paid
*nto that trust fund for expected benefits.

What this legislation is doing is singling out prisoners, from all
other groups in our society who have paid into that system, to
forfeit their benefits.

I should indicate also that there are many other institutionalized
persons and persons who are receiving public benefits who are
simultaneously receiving social security disability benefits.

Thus, the argument that prisoners’ needs are being met—and I
question that and I will move to that in a moment—assuming that
is true, that would apply to anyone else who is institutionalized in
this country and is also receiving disability benefits.

It would apply to an Army officer who is in a Veterans’ Adminis-
tration hospital and is collecting disability benefits.

It would apply to anyone in a Public Health Service hospital, in
a nursing home, in a hospice, in a mental institution, who is
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receiving social security disability benefits. If the committee is
truly concerned about duplication of benefits, double-dipping, so to
speak, you should look at the much broader picture which is pre-
sented by alleged duplication of benefits.

I think the committee is erring by focusing on one small group;
based on the tenative GAO data, it is really a very small number of
prisoners who are getting benefits. You are focusing on only a part
of the problem in response to a lot of media publicity.

What kind of duplication are you looking at?

The other point that we want to make and which was never
addressed this morning by any of the witnesses was the assump-
tion, the repeated assertion that prisoners’ needs, their housing
needs, their medical needs, are being met when they are in prison.
While meeting prisoners’ needs presumably is the purpose for the
expenditure of large amounts of money, the assumption that those
needs are being met is totally false. That is not what is happening
in this country.

Mr. Chairman, in your State today there is a lawsuit pending
brought by the U.S. Department of Justice against the Texas De-
partment of Corrections challenging the constitutionality of Texas’
prison conditions, including the adequacy of medical care provided
to prisoners in the Texas Prison System.

There have been weeks of testimony in Federal court that prison-
ers are not receiving adequate medical care in prison, especially
those who are totally disabled.

A court decision has not yet come down in this case but one is
probably expected in the next few weeks or few months. In many
other States, the courts have declared that entire statewide prison
systems are incapable of meeting prisoners’ basic needs.

Almost half of the States had one or more of their prisons
declared unconstitutional because they inflict cruel and unusual
punishment.

I would like to submit to the committee some pictures of a client
of mine who was a victim of gross and deliberate indifference to his
medical needs. He became totally disabled while he was incarcerat-
ed because his medical and psychiatric needs were not being met.

He was being “treated” by untrained inmates who were adminis-
tering unprescribed and excessive amounts of potent antipsychotic
medication. When he developed side effects to the medication he
became totally paralyzed. He was not adequately examined during
the course of his hospitalization in what was called a “prison
hospital.”

This was the case of Henry Tucker in the State of Virginia, the
State where Congressman Whitehurst is from; it indicates that in
the State of Virginia and many other States the level of medical
care is absolutely horrendous. -

The GAO issued a report in 1978 entitled “A Federal Strategy Is
Needed To Help Improve Medical and Dental Care in Prisons and
in Jails.” The major conclusion was that “the health care delivery
systems of most prisons and jails are inadequate because of defi-
ciencies in assuring adequate levels of care, physical examinations,
medical records, staffing, facilities and equipment.”
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Mr. PickLE. Mr. Ney, I have the pictures you sent up. We appre-
ciate your statements, because if those are matters that have been
caused after a person gets to prison, they ought to be investigated.

The question of medical delivery or what is happening in prisons
has nothing to do with this hearing today, unless you can tell me
how they are related. In what way does it affect a prisoner getting
benefits? '

Mr.' NEy. Well, the assumption that has been made here this
morning by many of the proponents of the legislation is that pris-
oners are double dipping, because their needs have been met.

What we are showing you by this example of Mr. Tucker and by
the court decisions is that that assumption has no basis in fact. The
prisoners we are talking about are totally disabled prisoners; they
are simply left to be warehoused.

Mr. PickLE. No one this morning is questioning that a person’s
medical needs have not been met in the prison. At least I don’t
remember anybody making a claim that they have been or have
not been, and I don’t see what they have to do with the question
immediately before us.

Go ahead. I want us to try to stay with the question that is
before us.

Mr. NEy. I am trying to; I will try to explain it again.

The assumption of this legislation is that prisoners’ needs have
been met and therefore they should not get these benefits, because
they don’t need the benefits. That was the basis of Mr. White-
hurst’s testimony.

What I am saying is that assumption does not have any validity,
that the courts have found in State after State that prisoners’
needs are not being met. In Alabama, for example, in 1972 the
Federal court said that the medical care being provided to prison-
ers in that State was inadequate. In 1978 the court found that
conditions had not improved.

Prisonqrs need those benefits to make their lives a little bit more
bearable in prison, and they need those benefits to build a nest egg
of some sort so they can care for their medical and other needs
when they get out of prison.

Mr. PickLe. If social security payments were available on a non-
voluntary basis for paying to institutions for maintenance and
other needs, how would this necessarily improve medical services
for prisoners?

Mr. NEY. Are you talking about a setoff where the moneys would
be paid to the institution?

Mr. PICI.{LE. Well, you keep going back to the needs, that they
are not being met. I am trying to relate the needs; if you give and
Improve medical services, how does this have a relationship to the
question before us?

Mr. NEY. One of the proposals we have made in our statement is
that_ if a setoff is to be made, that it must be directly linked to a
certification requiring the provision of medical and other services
to prisoners. I don’t think a State should be allowed to receive
funds supposedly intended to meet those prisoners’ needs when the
needs are not being met.
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Mr. PickLE. I don’t see how giving additional medical service is
going to improve this other question, but your statement is their
medical needs are not being met.

We will accept that as being your statement, because I don't
know whether it is or isn’t. I hope they are being met.

Let’s accept that and you go ahead.

Mr. NeY. What we are saying is prisoners need those payments
for several reasons. One is to attempt to meet their personal needs
while they are in prison, the needs that are not being met by
prison authorities.

There are some court cases where prisoners have been able to go
to court and use their own private moneys, which would include
social security to obtain medical care which has not been provided
by the State.

Mr. PicktLe. I see. All right.

Mr. NEy. Prisoners also——

»hMr(i PickLE. I understand what you are driving at now, but go
ahead.

Mr. NEy. There is also the question of prisoners and their de-
pendents. Prisoners in many cases, based on the letters we have
been getting, are using the social security benefits to support their
families, and what this legislation would in effect punish the chil-
dren for the crimes of the parent.

I think it would be far better to earmark those payments, if
there is some kind of setoff provision, so that the payments would
be paid to the family of the prisoner and the dependents than %o
take them away all together.

I also think that prisoners should receive a stipend so that they
can meet some of their personal needs which are not met when
they are in prisen. The totally disabled prisoner cannot do any
work even if work is available in the prison, so there is no way he
can have any spending money. We suggest therefore that a stipend,
of at least $75, should be available to the prisoner; and the rest of
it should be placed into a trust fund either for the prisoner when
he is released from prison or for his drpendents.

I also wanted to point out that the f::cus this morning on “Son of
Sam” and other mass murderers represent only a tiny fraction of
those people who are in prison. Most prisoners serve an average of
abgut 3 years in the United States, not for life, and they need to
build up a small cushion that they can rely on when they get out of
prison so they can care for themselves and their dependents.

I thank you very much.

[The prepared statement follows:]

STATEMENT OF THE NATIONAL PRISON PROJECT, AMERICAN CIviL LIBERTIES UNION
Founpation, INc.

My name is Steven Ney and I am a staff attorney of the National Prison Project
of the American Civil Liberties Union Foundation. For those of you not familiar
w1t,h our work The National Prison Project seeks to protect and strengthen prison-
ers’ rights, to improve overall conditions in the nation’s prisons and to develop
rational, less costly and more humane alternatives to traditional incarceration. We
have been counsel in most of the major litigation dealing with the systemic prob-
lems of America’s prisons.!

'B.g, Pugh v. Locke, 406 F. Supp. 318 (M.D. Ala. 1976), aff'd in substance, Newman v.
Alabama, 559 F. 2d 283 (5th Cir. 1977) cert. den. sub. nom. Alabama v. Pugh, 98 S. Ct. 3057 (1978)

Footnotes continued on next page
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We oppose the legislation being considered today which in various forms would
prohibit or severely restrict Social Security Disability payments to prisoners. Our
opposition is based on important policy and constitutional reasons:

(1) Removing prisoners from eligibility for Disability benefits undercuts the
earned benefit principle on which the Social Security insurance program is based.

(2) The question of alleged duplication of benefits involves far more than pay-
ments to prisoners; it is a complex issue which requires careful study, and prisoners
should not be singled out for disparate treatment.

(3) The alleged abuses have been grossly exaggerated.

{4) Disability payments are needed to support the dependents of prisoners; chil-
dren should not suffer for the crimes of the parent.

(5) Prisoners need disability payments to support themselves upon release from
prison.

(6) The assumption that disabled prisoners housing and medical needs are being
adequately met by American prisons is utterly false.

(7) There are serious questions about the constitutionality of the proposed legisla-
tion. .

1. SOCIAL SECURITY BENEFITS ARE AN EARNED BENEFIT! ANY CHANGE IN THIS BASIC
PRINCIPLE REQUIRES CAREFUL EVALUATION

The legislation which you are considering today barring Social Security Disability
payments to prisoners, while small in its present total dollar impact—several mil-
lion dollars out of a multibillion dollar Social Security budget—actually represents a
radical change in the philosophy and structure of the Social Security Disability
program. We believe that by making prisoners ineligible Congress will be making a
major shift in the Social Security program from that of an earned benefit to that of
a needs-based program, a change which goes to the core of the Social Security
insurance system. This is therefore a serious, complex, and sensitive subject which
requires thoughtful and careful analysis of the facts, thorough consideration: of the
impact on prisoners and their families, and exploration of less drastic alternatives.

Unfortunately many of the facts are not available. The GAO is still in the midst
of its investigation into the benefits being received by prisoners. The GAO should be
asked to look into how prisoners utilize their benefits, the average length of time
benefits are received, and to evaluate the impact on prisoners’ families if benefits
are cut off. In addition to needing a thorough study of this subject before adopting
legislation, the broader question of duplication of benefits, if fairly and equitably
investigated, requires consideration of other groups also receiving public benefits.

Since 1956 when the Social Security benefits Disability program was enacted, the
basic principle under which payments have been made has been that of insurance,
not need. A person is eligible for Disability payments if he has worked in “covered
employment”, and paid into the Social Security trust fund for the requisite number
of quarters, and then becomes “totally and permanently disabled” and is unable to
engage in “substantial gainful employment”. This same earned benefits principle
likewise is the basis for the other types of Social Security benefits; they are paid to
workers regardless of income or need or personal circumstance since they constitute
an earned benefit. As Senator George, Chairman of the Senate Finance Committee
stated at the time of passage of the Social Security Act:

“Social Security is not a handout; it is not relief. It is an earned right based upon
the contributions and earnings of the individual. As an earned right, the individual
is eligible to receive his benefit in dignity and self-respect.” (Emphasis added) 102
Cong. Rec. 15110.

The main arguments advanced in behalf of this legislation disregard the basic
earned benefit principles of the program. But prisoners, like other workers, must
make payments into the insurance system and must meet the same eligibility
requirements. Yet this legislation would single out one group in our society—totally
disabled prisoners—to forfeit their benefits. As the United States Supreme Court
noted in a recent case, Mathews v. Eldridge, 424 U.S. 319, 340-341 (1976) the
program is not needs based.

“Eligibility for disability benefits . . . is not based upon financial need. Indeed, it
is wholly unrelated to the worker’s income or support from many other sources, such

Footnotes continued from last page

(declaring the entire Alabama state prison system unconstitutional) Palmigiano v. Garrahy, 443
F. Supp. 956 (D.R.I. 1977) (declaring the entire Rhode Island state prison system unconstitution-
al); Laaman v. Helgemoe, 437 F. Supp. 269 (D.N.H. 1977) (declaring New Hampshire state prison
unconstitutional); Battle v. Anderson, 564 F.2d 388 (10th Cir, 1977) (declaring Oklahoma state
prison system unconstitutional); Ramos v. Lamm, 485 F. Supp. 122 (D. Col. 1979) (declaring
Colorado’s major prison unconstitutional).
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as earnings of other family members, workmen’s compensation awards, tort claims
awards, savings, private insurance, public or private pensions, veterans’ benefits,
food stamps, public assistance, or the ‘many other important programs, both public
and private, which contain provision for disability payments affecting a substantial
portion of the work force. . . .’” Richardson v. Belcher, 404 U.S. at 85-87, (Douglas,
dJ., dissenting.) See Staff of the House Committee on Ways and Means, Report on the
Disability Insurance Program, 93d Cong., 2d Sess., 9-10, 419-429 (emphasis added).

Thus, as the Court indicated, a large percentage of those receiving disability
benefits are simultaneously receiving a wide variety of other benefits, both public
and private. To cite just one example, a survey conducted by the Social Security
Administration indicated that 16 percent of the Social Security Disability benefit
recipients were also collecting veterans benefits.?

What is clear therefore is that the issues touched upon by this legislation are
difficult and complex. Prisoners are not the only group of institutionalized persons
who are eligible to receive Disability benefits. Benefits are also paid to disabled
persons in Veterans Administration Hospitals, Public Health Service Hospitals, and
various institutions such as hospitals, mental institutions, hospices, nursing homes,
rest homes, and to persons in comparable private facilities. A disabled army officer,
for example, may receive disability benefits while confined in a V.A. hospital, or a

disabled police officer may collect Social Security while confined in a nursing home"

or mental hospital.

By citing these examples, we do not mean to imply that these payments constitute
abuses of the system. What we are trying to indicate is that the question of alleged
duplication of benefits is far broader and more complex than the one small aspect
covered by the legislation before you today.

Although the GAO is currently studying the types of Social Security benefits

‘being paid to prisoners, we submit that if this Committee is seriously interested in

exploring the issue of duplication of benefits and wishes to deal with the subject
fairly and equitably the inquiry must be expanded to include public benefits being
paid to or received by all segments of disabled persons. We believe that to single out
prisoners from all groups receiving public and private benefits, is simply unfair and
inequitable, and can only be regarded as a punitive measure.

Congress has been rightfully cautious in the past when proposals have been made

- to change the earned benefit nature of the program. There are, in fact, very few

exceptions to that salutary principle, and each is narrowly drawn. One of the few
disqualifications contained in the original statute provides that persons convicted of
subversive activities, such as sabotage, would forfeit their disability payments if the
sentencing judge found that. this form of additional punishment was warranted.?
The legislation before you today, however, is an exception which sweeps broadly,
cutting off benefits to all prisoners without substantial rhyme or reason.

What this legislation does is to add an additional punishment to the sentence of
every prisoner (even those who are awaiting trial)—the penalty of forfeiting an
earned disability benefit. This added punishment is to be imposed across the board
regardless of the seriousness of the offense, the nature of the offender, the number
of prior offenses, the length of the sentence, whether the prisoner has dependents,
or the nature of the disability.

II. THE ALLEGED ABUSES OF THE PROGRAM HAVE BEEN GROSSLY EXAGGERATED

The alleged abuses of the program which have been widely publicized we believe
represent the rare exception and not the rule. If the abuses are confirmed, they
should not form the basis for the legislation imposing additional punishment on an
entire group of prisoners where only a few may have abused the system.

First, it is apparent from the preliminary GAO data cited in the Subcommittee
Report of June 18, 1980 that less than one percent of all prisoners in the U.S. are
receiving any form of Social Security benefits. The problem, therefore, if it exists at
all, clearly is not of major proportions. Congress therefore, should certainly act
carefully rather than rushing in with sweeping legislation.

It also appears that many of the alleged abuses involve problems in the adminis-
tration of the program rather than issues of eligibility. For example, if prisoners are
filing feigned or exaggerated claims of disability, that may warrant heightened
scrutiny of applications rather than the exclusion of the entire class of prisoners
from the program. .

Second, the “horror stories” decrying the payment of benefits to mass murderers
represent a tiny fraction of all prisoners, especially of prisoners who are receiving

21966 Survey of Disabled Adults, Office of Research and Statistics, Social Security Administra-
tion (Table 5).

3See 202(u) of the Social Security Act.
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fits. Most prisoners are serving time for property crimes, not crimes of vio-
}D:g(?e.“ And motg: prisoners are n?;; serving life sentences building up a fortune but
erve sentences averaging about three years.® ) .
® l'i‘vhird, the allegatigxllsgthat prisoners are spending their r_nonthly payments ori
“luxury” items probably applies to only a tiny fraction of prisoners. In the federfl1
prison system, for example, prisoners may not spend more than $75.00 per month,
thereby limiting disparities among prisoners. It must also be remembered that in
most instances disabled prisoners do not participate in the few prison work pro-
grams which are available, so that disability benefits are the only form of income
from which to purchase personal items, such as newspapers, magazines, and toilet
articles.

III. DISABILITY PAYMENTS ARE NEEDED TO SUPPORT THE DEPENDENTS OF PRISONERS;
CHILDREN SHOULD NOT SUFFER FOR THE CRIME OF THE PARENT

A second sound reason for continuing disability benefits to prisoners 18 that the
needs of a prime beneficiary’s dependents do not cpmmlsh if he or she goes to
prison. Under the present disability program children’s and dependents benefits are
much smaller (generally about one-half) than those paid to the primary beneficiary.
Hence, the benefits received by the prime beneficiary may often be required to help
support the children or other dependents. Under this bill, however, many children
and other dependents would not receive this additional support on which they were
previously relying since those funds would be cut off when the parent enters prison.
This in effect will punish the children for the crimes of the parent. It will probably
have the unintended effect of forcing many families onto the welfare rolls when
disability benefits are discontinued, negating much of the savings intended by the
iegislation.

IV. PRISONERS NEED DISABILITY PAYMENTS TO SUPPORT THEMSELVES UPON RELEASE
FROM . PRISON

A third reason for continuing eligibility is to assist the disabled prisoner in
building up a reserve to care for himself upon release from prison. While the media
has focussed its attention upon a handful of prisoners serving very long sentences,
the fact is that the average sentence served in the United States is about three
years. Thus, it appears that disabled prisoners may be using their benefits either to
support their dependents or to build up a reserve which will be used to pay for their
medical care, rehabilitation, housing and other needs when they leave prison. It is
essential that a prisoner, especially if totally disabled, be allowed to build such a
cushion for release because it is clear that the states and federal prison systems do
not do so. The average “gate money’ paid to prisoners is abysxpally low—approxi-
mately $75.00 in most states,® barely enough for one or two night’s lodging upon
release. Unless a disabled prisoner has funds upon release there simply is no way he
can care for himself.

V. PRISONS ARE NOT MEETING THE HOUSING AND MEDICAL NEEDS OF DISABLED
PRISONERS

While the argument that prisoners are receiving an undeserved windfall has a
superficial appgaui, it is baseg on the uttlerly false assumption that their medical
and housing needs are already being adequately met by those running the institu-
tions in which they are housed and that once incarcerated the needs of their
dependents somehow become less. ) ) ) ,

The sad reality is that conditions in virtually every prison in this country fall far
below the standards of a civilized society. Congress already regognlzed this fac’f;
earlier this year when it passed the “Civil Rights of Institutionalized Persons Act.
The conditions in major institutions in nearly one-half of the states in this country
have been found by the courts to be so bad as_to inflict cruel and unusual punish-
ment. Cases pending in marclly ogher Ttag:e:; are hl){ely to result in similar findings in
the near future. (See Appendix for a list of cases. . )

Even more siggliﬁcanlzpfor those prisoners who are totally disabled is the fact that
the level of medical care provided by U.S. prisons is abysmal. According to a 1978
General Accounting Office Report (“A Federal Strategy is Needed to Improve Medi-
cal and Dental Care in Prisons”):

s Myths and Realities About Crime, US. Dept. of Justice, LE.A.A,, National Criminal Justice

and Information and Statistics Service (1978).
5

s “Back on the Street—From Prison to Poverty: The Financial Resources of Released Offend-
ers”, Zmerican Bar Association, Commission on Correctional Facilities and Services, 1976.
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“The health care delivery systems of most prisons and jails are inadequate be-
cause of deficiencies in assuring adequate levels of care, physical examinations,
medical records, staffing, facilities and equipment.”

In state after state, and case after case, the courts have made specific findings
that the level of medical care available to prisoners is grossly substandard. For
example, in 1974 in Alabama, the court found that “egregious deficiencies” were “‘of
such a nature as to render large-scale improvident treatment inevitable”. Newman
v. Alabama, 503 F. 2d 1320, 1332 (5th Cir. 1974). The court condemned ‘“glaring,
unhygienic conditions”, a critical shortage of qualified personnel, the use of obsolete
medical equipment and techniques, and “countless examples of inmates who were
subjected to incalculable discomfort and pain as a result of the lack of medical care
or inadequacy in the treatment administered.” Five years later the Court found that
despite its court order the same deplerable conditions still existed. Newman v.
Alabama; 466 F. Supp. 628 (M. D. Ala. 1979).

In Rhode Island, the federal court found that the medical care system at the state
prison was simply unable to provide satisfactory emergency service or satisfactory
routine care for the inmates; ‘it falls below any minimum standards and creates an
unacceptable risk of needless suffering and disaster.” Palmigiano v. Garrahy, 443 F.
Supp. 956, 973, 976 (1977). In Todaro v. Ward, 431 F. Supp. 1129, 1160 (S.D.N.Y.
1977) the Court found that medical care at a New York women’s prison ‘‘does not
regularly reach all those in need; that sick call procedures denied inmates access to
needed medical attention; that prisoners often had waited for up to two months to
see a doctor; and that ‘“‘unnecessary suffering inevitably results.”

Two recent cases illustrate the barbaric level of medical care common in U.S.
prisons:

“* * * According to recent court testimony in Ruiz v. Estelle, Civ. Action No. 4-7-
987 (S.D. Texas), a case brought by the Department of Justice, Ervis Frances, an
inmate, was ordered by prison farm supervisors to hand feed silage into a threshing
machine in violation of normal safety procedures. He lost both of his arms below
the elbow. When an ambulance was summoned from the prison hospital it broke
down and he was left unattended until another ambulance arrived from a town 20
miles away. According to further eyewitness testimony, the defenseless inmate was
then raped by other patients in the prison “hospital”. In the same suit, a Dallas
attorney testified that he had observed an inmate, a former truck driver, perform
sursery in a “operating room” at the Texas Department of Corrections Hospital.”

“* * * In 1979 the National Prison Project obtained an unprecedented damage
award of $518,000 against Virginia prison and medical personnel on behalf of Henry
Tucker, an inmate who hecame paralyzed as a result of medical and psychiatric
mistreatment and non-treatment. Tucker’s condition was caused by such practices
as the use of untrained inmates who administered excessive and unprescribed
amounts of potent antips./chotic medications; the failure to monitor serious side
effects of medication; the failure to examine Mr. Tucker either before he was
admitted or while he was in the prison hospital. As a result, Mr. Tucker not only
became paralyzed in his arms and legs, but also developed plate-sized bedsores
which became infested with maggots.”

This catalog of horrors demonstrates that the assumption that disabled prisoners’
geeds arfg met and that they have not further need for disability payments has no

asis in fact.

VI. THERE ARE SERIOUS QUESTIONS ABOUT THE CONSTITUTIONALITY OF THE PROPOSED
LEGISLATICN

We believe that there are serious questions about the constitutionality of the
proposed legislation. Under a long line of cases beginning with Fleming v. Nestor,
363 U.S. 603 (1960) the Supreme Court has made it clear that Social Security
legislation must be non-arbitrary and rational if it is to withstand constitutional
scrutiny under the Equal Protection Clause and Due Process Clause of the Fifth
Amendment. We believe, based on the analysis above, that the legislation is serious-
ly flawed, essentially irrational, and arbitrary. It singles out without basis in fact or
law one group, defined solely by their status as prisoners, to forfeit their otherwise
earned benefits. The legislation is irrational and cannot be defended as designed to
prevent duplication of benefits because (a) prisoners in fact do not receive adequate
care in prison (see Point IV) and (b) many other groups receive publicly funded
benefits but have not been required to forfeit their payments. It is also arbitrary
because even as a punitive measure, it makes no attempt to distinguish between
types of offenders, length of sentence, or prior offenses.
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VII. THERE ARE LESS DRASTIC ALTERNATIVES TO THIS LEGISLATION WHICH MUST BE
' : CONSIDERED

There are alternatives to H.R. 5610 which this Committee may wish to consider
which would do less violence to the principle of earned benefit and would preserve
some of the benefits for prisoners and their dependents and at the same time
minimize the alleged abuses at which this legislation is aimed.

(1) The law could be amended to require a disabled prisoner to place all but $75.00
of his monthly payment into a trust fund which would be available to him only
upon release from prison. This alternative would have the advantage of preventing
the abuses allegedly occurring from prisoner expenditure of relatively large sums
yet allow the prisoner to have a cushion available to meet his housing, medical and
other needs upon release. At the same time, it would allow the prisoner to retain a
stipend to meet some of his personal needs while in prison.

(2) The law could be amended to— )

(@) allow the applicable Department of Corrections to be designaizd as a
representative payee? if state law so provided;

(b) in that event a portion of the payment would be earmarked for transfer
directly to a prisoner’s dependents; )

(c) if there were no dependents, the Department of Corrections would be
allowed to retain a portion to defray the prisoner’s maintenance costs, but only
if the Department of Corrections demonstrated to the agency that the benefici-
ary’s basic housing, medical and rehabilitation needs were being met; and

(d) Provide a monthly stipend to the prisoner for personal needs of at least
$75.00. This alternative would have the advantage of providing for direct pay-
ments to dependents, ensuring that the payments support the family unit. In
addition, it would allow the Department of Corrections to defray some of its
costs in meeting a prisoner’s basic needs if there were no dependents, and it
would encourage prisons to do so since they could recover some of their expendi-
tures if those needs were being met. It would also allow the prisoner to provide
for some of his personal needs out of 2 monthly stipend.

[From the New York Times, Sunday, Feb. 4, 1979]
MEDICINE—AN AppED PunisHMEMT Is Poor HEALTH CARE

(By Linda Greenhouse)

WasHINGTON—ALIL too often, a prison sentence carries with it an added form of
punishment, not imposed by any judge and bearing no relation to the original
crime. The extra penalty is the denial of adequate medical care. o

The $518,000 settlement the American Civil Liberties Union won from Virginia
state prison officials and prison doctors last month on behalf of an inmate who
became permanently paralyzed after months of neglect in prison hospitals served to
highlight a nationwide problem. Whether the settlement—10 times larger than any
previous damage award won by a prisoner anywhere in the United States—will
prompt a solution remains to be seen. .

Numerous courts have addressed the question over the past 10 years, ordering
prison officials to correct some of the same practices that led to the Virginia
inmate’s tragedy. ‘“The legal standards by now are clear,” says Steven Ney, a lawyer
for the A.C.L.U.’s National Prison Project who worked on the Virginia case. “It’s
also clear that conditions are still horrendous. The question is how to get from here
to there.”

The prison medical question often seems intractable because it stems not so much
from deliberate mistreatment by prison authorities as from slipshod and unthinking
administrative practices, low budgets and logistical difficulties that defy even well-
meaning administrators.

Prisons often lack a clear division of authority between their security and medical
staffs. In the Tennessee state prison system, for instance, where a state judge found
widespread violations of constitutional rights, there was no one in charge of the
correction department’s medical system.

In many prisons guards screen inmate requests to see a doctor, allowing only a
chosen few to go to scheduled sick call. Inmates are used to dispense medication to
other inmates. Doctors do not see an inmate’s medical records, making the few
minutes spent with each prisoner even less productive than they might otherwise
be.

7Section 7 205(j), Social Security Act.
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Continuity of care is often impossible. Ordinarily, psychiatrists do not make
rounds on the medical wings of prison hospitals, and medical doctors rarely visit the
psychiatric wings—even though many inmates ill enough to be hospitalized have
both medical and psychiatric ailments that cannot be neatly categorized. .

A Federal judge in Rhode Island, who in another A.C.L.U. case found medical
care at a state prison there to be ‘“grossly inadequate,” labeled as callous and
particularly shocking the example of one inmate who was denied parole because
“you need psychiatric counselling”—even though the prison was not in a position to
provide such counseling.

Large state prisons are often located in remote rural areas, making it difficult to
attract competent medical staff. As a result many prison doctors are unlicensed,
foreign-trained physicians with few other options open to them. As for their pa-
tients, no one claims that prisoners are easy to care for. Because of their past lives,
which often included drug abuse or alcoholism, they tend to be sicker than the
general population. The strain of prison life exacerbates their symptoms, while
boredom and idleness cause prisoners to focus inordinate attention on their physical
condition. Besides, sickcall itself provides relief from boredom and a chance to
socialize. As many as a third of a prison’s inmates may ask to see a doctor during
his scheduled hours; significantly, the number drops sharply in institutions where
inmates know they will be allowed to see a doctor when they really need one.

The Federal prison system is regarded as generally free of the most serious
deficiencies. Not so on the state level, even in relatively modern, attractive facilities
such as New York State’s Prison for Women at Bedford Hills in Westchester
County. Two years ago a Federal judge ruled that sickcall procedures there denied
inmates access to needed medical attention. Prisoners had to describe their symp-
toms in 15 to 20 seconds to a nurse standing behind a locked door with a small
barred window. Delays of up to two months in getting to see a doctor were “not
uncommon,” according to the court. _

There have been improvements at Bedford Hills, but a damage suit is still
pending there over the transfer of seven inmates to Matteawan State Hospital, a
facility for the ciminally insane about 30 miles away, without notice or judicial
determination that they required confinement in such a place. A Federal judge
ruled the procedure a clear violation of state law and ordered the women returned
to Bedford Hills. Each of the women is seeking $200,000 in damages.

The basic standard applied by the courts today comes from a 1976 Supreme Court
decision, Estelle V. Gamble, which held ihat the Government has an obligation to
provide medical care to those it incarcerates. The court ruled that ‘“deliberate
indifference” to the medical needs of prisoners violated the Eighth Amendment’s
ban on cruel and unusual punishment. This is a relatively vague standard, which,
with its implication that deliberate intent must be shown, is not regarded as
particularly useful language by lawyers for prisoners.

But lower-court judges appear increasingly willing to hold prison officials respon-
sible for awareness of minimum standards published by the American Medical
Association and by the American Public Health Association, and to find “deliberate
indifference” in failure to adhere to those standards. The public health group, for
example, requires that the level of prison health care “be of comparable standard to
that prevailing in the community at large,” including the qualifications of the
medical staff, its independence from the security staff and its ability to maintain a
confidential medical relationship with inmates.

Another issue for the courts iz the use of prison inmates to test vaccines and
medications. The Federal prison system ended the practice several years ago, but it
is still common in a number of states. A suit now being tried in Federal District
Court in Maryland seeks a judgment that the state’s practice of seeking inmate
volunteers to test such products as antimalaria vaccine violated prisoners’ rights
because an inmate, dependent on the good will of prison officials, could not give free
and informed consent. Maryland ended its drug testing in 1976. A favorable ruling
in that case, while not formally binding as precedent in other districts, would
presumably encourage other lawsuits around the country.

THE NATIONAL PRrISON Prosecr—StaTus REPORT—THE COURTS AND PRISONS

States in which there are existing court decrees, or pending litigation, involving
the entire state prison system or the major institutions in the state and which deal
with overcrowding and/or the total conditions of confinement (does not include jails
except for D.C.):

1. Alabama: The entire state prison system is under court order dealing with total
conditicns and overcrowding. Pugh v. Locke, 406 F.Supp. 318 (M.D.Ala. 1976), aff'd
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in substance, Newman v. Alabama, 559 F.2d 283 (5th Cir. 1977), cert. denied, 98 S.Ct.
3057 (1978); Receiver appointed, 466 F.Supp 628 (M.D.Ala. 1979). .

2. Arizona: The state penitentiary is being challenged on total conditions and
overcrowding. Preliminary orders obtained on overcrowding, limiting prison popula-
tion and reclassification. August 1977-Feb. 1978. Full trial probably in Fall 1980.
Harris v. Cardwell, C.A. No. 75-185 PHX-CAM (D.Ariz.). . )

3. Arkansas: The entire state prison system is under court order dealing with total
conditions. Finney v. Arkansas Board of Corrections, 505 F.2d 194 (8th Cir. 1974).
Special Master appointed, Finney v. Mabry, 458 F.Supp. 720 .(E.D.Ark. 1978).

4. Colorado: The state maximum security penitentiary is under cqurt.order on
total conditions and overcrowding. The prison was declared unconstitutional and
ordered to be ultimately closed. Ramos v. Lamm, C.A. No. 77-K-1093 (D.Col. 12/20/
79); 26 Cr.L. 2380. Partial stay issued pending expedited appeal (10th Cir. 3/80).

5. Delaware: The state penitentiary is under court order dealing primarily with
overcrowding and some conditions. Anderson v. Redmon, 29 F.Supp. 1105 (D.Del.
ig’(?).l'f‘lorida: The entire state prison system is under court order dealing with
overcrowding. Costello v. Wainwright, 397 F.Supp. 20 (M.D.Fla. 1975), aff'd 525 F.2d
1239 and 553 F.2d 506 (5th Cir. 1977). .

7. Georgia: The state penitentiary at Reidsville is under court order on tota}
conditions and overcrowding. A special master was appointed in June 1979. Guthrie
v Boans o IE\IO' 3(168 (S.Dt.Gat"). t M d i der court order on total condi

8. Illinois: The state penitentiary at Menard is under cour -
tions and overcrowdingl.) Lightfoot v. Walker, C.A. No. 78-2095 (S.D. I 2/19/80).

9. Indiana: The state prison at Pendleton is being challenged on total conditions
and overcrowding. Trial held late in 1978. French v. Owens. A case was filed in Jan.
1979 against state penitentiary at Michigan City on overcrowding and total condi-
tions. Wellman v. Faulkner, ItP7$z-37—C (St.)D.Ind.).h 1 4 owding and a

10. Jowa: The state penitentiary is being challenged on overcrow
variety of conditions. T/II’)atson v. Ray, C.A. No. 78-106-1, filed 12/28/79 (S.D.Ia.).

11. Kentucky: The state penitentiary and reformatory are under court order by
virtue of a consent decree on overcrowding and some conditions. Kendrick v. Car-
roll, C76-0079 (W.D.Ky.) and Thompson v. Bland (April 1980). )

12. Louisiana: The state penitentiary is under court order dealing with overcrowd-
ing and some conditions. Williams v. Edwards, 547 F.2d 1206 (5th Cir. 197’{).

13. Maine: The state penitentiary is being challenged on overcrowding and a
variety of conditions. Lovell v. Brennan, CA No. —— (D.Me.). o

14. Maryland: The 2 state penitentiaries are declared unconstitutional on over-
crowding. Johnson v. Levine, 450 F.Supp. 648 (D.Md. 1978) Nelson v. Collins, 455
F.Supp. 727 (D.Md. 1978). ) _ ) ) )

15. Massachusetts: The maximum security unit at the state prison in Walpole is
being challenged on total conditions. Blake v. Hall, C.A. 78-3051-T (D.Mass.). )

16. Mississippi: The entire state prison system is under _court order dealing with
overcrowding and total conditions. Gates v. Collier, 501 F.2d 1291 (5th Cir. 1974).

17. Missouri: The state penitentiary is under court order on overcrowding and
some conditions. Burks v. Teasdale 603 F.2d 59 (8th Cir. 1979). )

18. Nevada: The two major prisons are being challenged on overcrowding and
total conditions. Maginnis v. O’Callaghan C.A. No. 77-0221 (D.Nev.). )

19. New Hampshire: The state penitentiary is under court order dealing with total
conditions and overcrowding. Laaman v. Helgemoe, 437 F.Supp. 269 (D.N.H. 1977).

90. New Mexico: The state penitentiary is being challenged on overcrowding and a
variety of conditions. Duran v. Apodaca, C.A. No. T7-1 21-C (D.N.Mex.). )

91. North Carolina: A lawsuit was filed in 1978 at Central Prison in Raleigh on
overcrowding and conditions and a similar lawsuit was recently filed involving the
womens prison. )

99, Ohio: The state prison at Lucasville is under court order on overcrowding.
Chapman v. Rhodes, 434 F.Supp. 1007 (S.D.Oh. 1977). The state prison at Columbus
is under court order resulting from a consent decree on total conditions and over-
crowding and is required to be closed in 1983. Stewart v. Rhodes, C.A. No. C-2-78-
290 (S.D.Ohio) (12/79). The state prison at Mansfield is being challenged on total
conditions. Boyd v. Denton, C.A. 78-1054A (N.D. Oh.). "

93. Oklahoma: The state penitentiary is under court order on total conditions and
the entire state prison system is under court order on overcrowding. Battle v.
Anderson, 564 F.2d 388 (10th Cir. 1977). )

94. Rhode Island: The entire state prison is under court order on overcrowding
and total conditions. Palmigiano v. Garrahy, 443 F.Supp. 956 (D.R.I. 1977). A Special
Master was appointed in September, 1977.
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25. South Carolina: The state penitentiary is being challenged on overcrowding
and conditions. Mattison v. S. Car. Bd. of Corr. C.A. No. 76-318.

26. Tennessee: The entire state prison system declared unconstitutional on total
conditions. Decision in August 1978 with preliminary order closing one unit by state
court Judge. Trigg v. Blanton, C.A. No. A6047-Chancery Court, Nashville.

27. Texas: The entire state prison system is being challenged on some conditions.
Ruiz v. Estelle, Trial ended summer, 1979.

28. Utah: The state penitentiary is being challenged on overcrowding and some
conditions. Nielson v. Matheson.

29. Vermont: State prison closed.

30. Washington: The state reformatory is being challenged on overcrowding and
conditions. Collins v. Rhay, C.A. No. C-7813-V (W.D.Wash.). A case was recently
filed challenging conditions and overcrowding at the state penitentiary.

31. Wyoming: The state penitentiary is being operated under terms of a stipula-
tion and consent decree. Bustos v. Herschler, C.A. No. C76-143-B (D.Wyo.).

32. District of Columbia: The District jails are under court order on overcrowding
and conditions. Inmates, D.C. Jail v. Jackson, 416 F.Supp. 119 (D.D.C. 1976), Camp-
bell v. McGruder, 416 F.Supp.. 100 and 111 (D.D.C. 1976), aff'd and remanded, C.A.
No.’s 75-1350, 756-2273 (D.C.Cir. Mar. 30, 1978).

33. Puerto Rico: The Commonwealth Penitentiary is under court order on over-
crovg)ding and conditions. Martinez-Rodrigues v. Jiminez, 409 F.Supp. 582 (D.P.R.
1976).

34. Virgin Islands: Territorial prison is under court order dealing with conditions

and )overcrowding. Barnes v. Gov't of the Virgin Islands, 415 F.Supp. 1218 D.V.I.
1976).

Mr. PickLE. Well, I thank you; and the two points you have made
are, I assume, embodied basically in the written statement you
have submitted to us.

Mr. NEy. Yes; they are.

Mr. PickLE. We are glad tc have your entire statement.

The Chair is not arguing with you about these points but trying
to understand the thrust of your argument.

I am going to ask now that Mr. Schlesinger, I believe, can now
present his statement.

STATEMENT OF STEVEN R. SCHLESINGER, ASSOCIATE PROFES-
SOR, DEPARTMENT OF POLITICS, THE CATHOLIC UNIVER-
SITY OF AMERICA

Mr. ScHLESINGER. Thank you, Mr. Chairman and members of the
subcommittee.

My name is Steven R. Schlesinger; my address is 719 North
Belgrade Road, Silver Spring, Md. I am associate professor in the
Department of Politics and director of the Center for Congressional
and Governmental Affairs at the Catholic University of America
here in Washington, D.C. I am speaking as a private individual and
do not represent any other individuals or organizations.

Payment of disability insurance benefits to imprisoned persons
has aroused considerable public interest. This is not surprising,
since such payments raise fundamental problems of fairness and
equity, both as to the taxpaying public and as to imprisoned per-
sons, and by that I mean convicted persons in prisons as opposed to
those awaiting trial in jails.

I very much appreciate the opportunity to testify before this
subcommittee of the U.S. Congress on an important problem.

I intend to discuss some of the legal and constitutional aspects of
our subject, rather than the many public policy questions it raises.
I restrict myself in this manner because my scholarly endeavors
have fallen in the general area of constitutional and public law.
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The two most significant legal objections which have been raised
to a denial of disability insurance benefits to prisoners are:

One, congressional action to prohibit payment of benefits would
change the punishment and subject the prisoner to a greater pun-
ishment than the law annexed to his crime when it was committed.
This might be considered an ex post facto law, in violation of
article 1, section 9 of the Constitution. .

Two, participants in the social security system earn the right to
benefits through contributions in the form of payroll taxes, that is,
FICA. If benefits are denied to those who are entitled by law to
them, this would undermine the earned right concept which gives
the system its insurance character.

This subcommittee could write legislation which satisfies both of
these objections. As to the first, I suggest that benefits should be
paid to prisoners whose crimes were committed before enactment
of the legislation we are considering, and that benefits should not
be paid to prisoners whose crimes were committed after enactment
of that legislation. Such legislation would fully satisfy the ex post
facto objection.

As to the second objection, I suggest that those benefits based on
FICA contributions made after enactment of the legislation we are
considering should be denied to prisoners, and those benefits based
on FICA contributions made before enactment of this legislation
should be paid to them. Such provisions would fully satisfy the
earned benefits objections.

Let me make one additional point relating to the constitutional-
ity of denial of disability benefits to prisoners.

It has been noted that payment of social security benefits is a
due process right, according to the Supreme Court decision in
Fleming v. Nestor, 363 U.S. 603 (1960). However, the High Court
has never decided that this right applies to prisoners. Considering
the various rights enjoyed by other citizens, such as the franchise,
which have been denied to prisoners, it seems clearly a matter of
congressional judgment as to whether prisoners should receive
those benefits.

Permit me to say a few words about the manner in which bene-
tits should be paid to prisoners. The U.S. Supreme Court has con-
sistently held, in cases like Procunier v. Martinez, 416 U.S. 396
(1974), that prison administrators may formulate and enforce those
regulations which are supportive of security and good order in
prisons as well as of various penological objectives. Commonsense
indicates that possession by prisoners of the sums paid out by
social security would frequently be inconsistent with sound penol-
ogy and effective prison administration. For example, it is common
knowledge that there is a sometimes substantial illicit drug trade
in many American prisons. I would be happy to supply the commit-
tee with a considerable number of citations from criminal justice
literature on drug traffic in prisons, if the committee would desire.
A ready source of funds, such as disability benefits, cannot but
facilitate such trafficking in contraband.

Because of this possible inconsistency between payment of bene-
fits and sound prison administration, this subcommittee should
give serious consideration to giving prison administrators the au-
thority to place disability benefits in an escrow account adminis-
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tered by a receiver during the time the prisoner is incarcerated. I
suggest that the receiver have the authority, based either on the
prisoner’s consent or a legal determination of his support obliga-
tions, to disburse some portion of the benefit payments to the
prisoner’s family. The receiver should also have the authority,
based upon an appropriate legal judgment, to pay compensation to
the victim or victims of the prisoner’s crimes. Victims are the most
forgotten and neglected component of our criminal justice system;
they have not in the past often sought compensation for their
injuries from those who injured them because those criminals
lacked the funds to pay compensation. The escrow accounts about
which I am speaking would provide a source of compensation to
needy and, in some cases, desperate victims.

A number of States currently have in place statutes which pro-
vide for appointment of a representative or receiver for the pur-
pose of reaching an inmate’s estate. The Vanderbilt Law Review in
1970 published an excellent article dealing with, among other
things, this receivership idea. You may want to look at that articie
as a source of ideas on that subject. Such State legislation could
serve as a partial basis for formulating the type of receivership
program of which I am speaking.

Once again, let me express my appreciation to the subcommittee
for this opportunity to contribute to the discussion of this impor-
tant matter.

Mr. PickLE. Thank you. ‘

The article you have reference to toward the close of your state-
ment, I assume, is the article “The Collateral Consequences of
Criminal Conviction,” the Vanderbilt Law Review article?

Mr. ScHLESINGER. That is correct. That article deals generally
with the decisions which courts have handed down dealing with
the property rights of prisoners, and it also deals with the manner
in which the State legislatures have handled the property interests
of prisoners. It deals with pensions, with workmen’s compensation,
and with a number of other financial matters of interest to prison-
ers.

Mr. PickLe. We appreciate your testimony and we appreciate
your b_ackground. I particularly was interested in following the
discussion you made with respect to giving prison administrators
the authority to place disability benefits in escrow.

We appreciate your testimony.

Mr. ScHLESINGER. Thank you.

Mr. PickLE. Now, Mr. Trout.

Do you have a written statement before the committee?

Mr. Trour. Yes, sir.

Mr. PickrLe. Do you want to proceed now by summarization?

I have a problem of coming back after we vote. This is a quorum
call followed by another vote, so that means we will be 10, 15
minutes before we can come back.

Mr. Trour. I would be happy to wait, sir.

Mr. PickLE. All right, if you prefer to wait.

We will have a recess. It will be about 15 minutes probably
before we can get back, but we will recess for that time.

[A short recess was taken.]
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Mr. PickLe. The subcommittee, the reduced subcommittee will
resume its hearings. I think both you gentlemen at the witness
table now, I thank you for your understanding. We cannot help the
situation. Mr. Trout you were recognized for your statement. I now
ask you to proceed.

STATEMENT OF JAMES R. TROUT, FENWICK, MICH.

Mr. Trout. Thank you, Mr. Chairman. I have worked with resi-
dents of correctional facilities in both Michigan and Illinois since
1969, being employed as a recreation director, teacher, assistant
deputy warden for custody and security, GED test administrator/
school counselor, and GED test preparation instructor. Some of my
experience involves signing residents up for social security educa-
tional benefits. Most of my experience has been obtained in the
State of Michigan, where I have worked since 1971, I wish to
emphasize that my views on the application of current social secu-
rity system regulations to prison residents do not necessarily repre-
sent the official policy or views of the Michigan Department of
Corrections, although virtually all of my colleagues are aware of
the wholesale abuse of social security benefits by our clients—and
most share my feeling of indignation.

Mr. PickLE. When you say your clients——

Mr. Trout. We refer in Michigan to our clients as either clients
or residents, not inmates or convicts. It is merely a matter of
terminology. But we feel that this is more a human reference than
simply referring to a man as a convict. He is a corrections client.
We like to feel he is there for our help.

hMr. Pickie. I thought maybe you were an attorney representing
them.

Mr. TrouT. No, sir.

Mr. PickiLE. All right. It is the broad term for anyone in prison?

Mr. TrouT. Yes. Under the humane and enlightened leadership
of Director Perry Johnson, the Michigan Department of Correc-
tions has developed one of the best and broadest education pro-
grams to be found in any prison system in the country. Virtually
every correctional facility, from the world’s largest walled prison at
Jackson, Mich., to the smallest forestry camp in the State’s Upper
Peninsula, offers some type of educational program. At the Michi-
gan training unit in Ionia, as well as at the other major institu-
tions in the system, special emphasis is placed on adult basic
education, with a terminal objective being the successful comple-
tion of the GED test. Another major objective is the completion of
one of a wide variety of vocational trades offered by the depart-
ment—including auto body repair, auto mechanics, machine shop,
welding, heating and air-conditioning, mechanical drafting, and
others. This is a long step away from the old days of license plate
manufacturing.

The Michigan programs are designed to serve every offender
coming into the penal system—from the mentally handcapped—to
the functionally illiterate—to the potential college graduate. I
would add a number of prisoners have obtained college degrees
through Michigan colleges and universities. Indeed quite a number
of prisoners have obtained college degrees while incarcerated
through extension programs operated by several Michigan junior
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colleges and universities. It is the philosophy of the Michigan De-
partment of Corrections that such programs speed the offender’s
reintegration into society, while providing him or her with a means
of earning a living in a socially approved manner. In addition, the
successful completion of these programs enhances the offender’s
self-image, giving positive reinforcement to the view that she or he
can make it on the outside without resorting to former patterns of
criminal activity.

All of the educational programs cf the Michigan Department of
Corrections are offered without cost to the corrections client. The
offender can begin a prison term totally illiterate and walk out of
the gate with a college degree, without cost to himself/herself or
her/his family. The resident’s education, as well as all other ex-
penses—food, clothing, shelter, et cetera—is entirely paid for by
the moneys appropriated by the State legislature, moneys collected
from the taxpayers of the State of Michigan. In addition, a small
daily stipend is paid on the basis of a daily work assignment. An
educational assignment is considered a work assignment, in order
to provide residents with funds for toilet articles, cigarettes, and
the like. :

Many corrections clients are recipients of social security benefits.
An accurate count is virtually impossible to provide due to the
restrictions of applicable Federal and State right of privacy acts.
Amounts received vary, but some are in the $400-per-month range.
Most average in the vicinity of $150 to $250. Residents receive
social security payments under three broad programs: survivors
benefits, disabilty benefits, and educational benefits. With regard
to the number, there has been a question today about the percent-
age of men incarcerated who may be receiving social security bene-
fits. I think the emphasis has been on disability benefits. I can
provide the committee with no figures on disabilty benefits. I can
provide you with accurate figures from my own personal experi-
ence, in our institution alone we had over 80 men receiving educa-
tional benefits out of a population of 856. That approximates the 10
percent figure. That figure does not include anyone who is receiv-
ing survivor’s benefits or disabilty benefits. So in my experierence,
10 percent would, I believe, be an accurate figure in terms of our
institution.

l\gr. Pickre. Ten percent are those receiving social security bene-
fits?

Mr. Trour. Yes, sir. There may be a question about Government
percentage to be 1 percent and Mr. Whitehurst’s figure is 10 per-
cent. In my experience I note the Federal prison system has an
older average age of inmates than do most State systems because of
the nature of the different crimes. My institution, we have inmates
ranging from approximately 16 to 27 years of age. So our average
might be a little higher. Also if you are over 22 you do not qualify
for educational benefits. That in itself would eliminate significant
numbers of men who I mentioned.

Mr. PickrE. You gave me the figures of 80 out of some 800-plus.

Mr. TrouT. Were on educational benefits.

Mr. PickLE. Educational benefits.

Mr. TrouT. Yes.

Mr. PickLE. Social security benefits?
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Mr. TrouT. Yes, sir.

Mr. PrckiE. I weuld like for you to submit to the committee any
of the figures you have that might shed some light on why there is
a discrepancy between a 10-percent and l-percent figure. Would
you submit that to the committee additionally, any of the figures
you have?

Mr. TrouT. Yes, sir, in written form.

Mr. PickiE. Not just disability, but in the broader field.

Mr. Trour. As I said the difference in the disparity would pri-
marily in my opinion be due to the age group that my prison
serves and the disparity between the average age of the men incar-
cerated in the State institutions as opposed to the Federal system.

Mr. PickLE. Very well.

Mr. Trout. Abuses of the benefits paid to incarcerated persons
under current social security law are rife. Atrocities such as “Son
of Sam” killer David Berkowitz receiving a $300 monthly check for
mental disability while confined to Attica Prison have received
wide coverage in all news media. Not so well publicized are the
thousands of less spectacular though similar cases across the
country.

As noted, in Michigan prisons the resident is provided with all of
the necessities of life at no charge. The Michigan prison resident
has access to superb educational opportunities—at the expense of
the taxpayer. What, one may ask, is the money sent to corrections
clients under the current social security regulation being used for?
The answer would be that social security benefits make life much
more pleasant for incarcerated recipients. Already being fed,
clothed, housed, and educated at public expense, the recipient most
often uses his/her social security bonanza to purchase the allowed
luxuries of prison life. These luxuries include Sony personal porta-
ble televisions, cassette tape players, cassette tapes, personal cloth-
ngg from mail order catalogs, and food items from the resident
store.

Many recipients eat in the institution’s dining facility no more
than a handful of times in a calendar year, preferring and beir.
able to afford canned roast beef, chicken, turkey, spaghetti, and
tuna, among other items, paid for by taxpayer dollars provided by
the Social Security Administration.

Further, I relate my personal knowledge of one benefit recipient
who purchased at least seven television sets over an approximate 2-
year period and gave them to other residents of the institution. I
also know of several social security benefit recipients who have
purchased over $1,000 worth of cassette tape recorded music over
the course of a year or two.

The most common abuse of the law as now written is in the area
of educational benefits. I think the disability benefits are perhaps
much more widely publicized and flamboyant, if I may say. At the
Michigan training unit in Ionia, a medium-security facility housing
856 male felons, residents enroll in school and apply for social
security benefits. Once the checks begin to arrive some recipients
find reasons not to go to school—medical or personal reasons—as
much as they may claim they are being threatened and have to be
locked in their rooms, but continue to draw benefits as they are
still officially enrolled, and some drop out but continue receiving
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checks because of administrative inefficiency by social security au-
thorities or the simple time lag in the reporting procedure. Most
residents, however, stay in school, simply putting in time so that
their benefits will continue.

Any perceived desire for academic achievement and self-improve-
ment by many incarcerated social security recipients was placed in
serious doubt by the recent implementation of a Michigan law
requiring the payment of up to $100 by prisoners receiving social
security educational benefits checks. This law was designed to help
the State and department of corrections recover some of the huge
costs of providing prison residents with the aforementioned educa-
tional opportunities. The rationale behind this Michigan law was,
and is, that the Congress had intended the benefits paid under the
social security educational benefit program to be used by the eligi-
ble young person to assist in paying the cost of his/her continued
education. Prison inmates, however, are receiving a totally tax paid
education already. The elected representatives of the citizens of the
State of Michigan therefore voted to require residents of Michigan
prisons to contribute a portion of the monies they receive under
the educational benefit program to defray the costs of the educa-
tional programs these residents are enrolled in.

When the law was implemented at the Michigan training unit in
the fall of 1979, over one-half of the social security benefit recipi-
ents immediately dropped out of school. Despite the fact that most
of these men would still have netted a profit of at least $100 per
month after the required assessment, they preferred to give up the
entire benefit rather than pay any part of the cost cf their educa-
tion. Actually, the sad fact is that few of these men were reaping
any value at all from being enrolled in school, but were just put-
ting in time to keep the checks coming. Of course, the more inteili-
gent student-recipients simply surrendered the required $100 de-
duction, stayed enrolled in school programs, and continue to re-
ceive the remainder of the paid benefits, which are more than one-
half of the original amount paid per month. The latter amounts
still allow these men to purchase the many extras available to
incarcerated persons of means, and enables them to retain their
privileged places at the top of the inmate social hierarchy. To these
much more sophisticated and practical minded residents, it was,
and is, business as usual as they continue to milk the program for
what they are able.

To further illustrate the above, I note that shortly after the
required deduction program was implemented articles appeared in
the prison publication, “The Oracle,” advising residents of another
way to beat the system. Residents were given detailed instructions
on how to meet the requirements and apply for a basic educational
opportunity grant—BEOG—from the U.S. Department of Health,
Education, and Welfare. The article reported that an amount of up
to $1,500 could be obtained and that as a grant, it need not be
repaid. Although they are receiving an entirely taxpayer paid edu-
cation, including room and board, residents of the Michigan train-
ing unit have applied for and received grants under this program:.
The article further implied that this was one way to circumvent
what was viewed as an illegal seizure of social security educational
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benefit funds from prison residents by the Michigan Department of
Corrections, which was acting in accordance with State law.

In all fairness, it must be pointed out that some of those receiv-
ing benefits are sincerely interested in self improvement and a
chance to lead a productive life upon being released from prison.
These persons, however, are precisely the ones whom one would
find in school regardless of weather or not social security benefits
were paid directly to them during their term of incarceration.

In regard to the bill now before this distinguished body, intro-
duced by the Honorable G. William Whitehurst of Virginia and
cosponsored by other Members of the House, including my own
congressional Representative, the Honorable Harold Sawyer of the
fifth Congressional District of the Wolverine State, I wish to state
that I regard the question of the direct payment of Government
benefits to residents of correctional facilities as an item overdue for
public scrutiny and reconsideration by this august body.

However, may I be privileged to suggest that some modification
to the bill now under consideration might result in an increased
benefit to the public good and society as a whole. An alternative
approach, rather than the expedient of simply ending the payment
of benefits to any incarcerated person.

Mr. PickLE. You said an alternate approach?

Mr. Trour. Yes, sir.

Mr. PickLE.You are recommending an alternate approach rather
than the expedient——

Mr. TrouT. Yes, sir.

Mr. Pickie. Is what follows going to be your alternate approach?

Mr. Trour. Yes, sir.

hMrc.1 Pickig. Pardon me. I could not follow your testimony. Go
ahead.

Mr. Trour. In view of the tremendous commitment to education-~

al programs as a prime tool in the rehabilitation of felony offend-
ers made by the Michigan Department of Corrections and other
similarly progressive departments across the country, why not pay
the moneys disbursed to prison inmates for social security educa-
tional benefits, or at least a major portion cof these, directly to the
States providing the education for the qualifying inmate recipi-
ents? Such an approach would benefit the eligible aid recipients
while assisting the prison authorities who are providing the inmate
with the educational opportunities.

It would also encourage financially strapped States to provide
increased educational opportunities for eligible inmate recipients,
with the goal of further assisting in their productive adjustment to
society upon release.

Briefly, in my view, such an approach would: One, allow the
social security educational benefit program—at least for incarcerat-
ed persons—to be restored to the purpose originally intended by
Congress; two, provide a direct subsidy to educational programs
being provided for eligible prison residents. This would defray the
cost of the educational programs—just as a benefit recipient out-
side of prison would use the moneys to pay tuition and other costs
incurred in obtaining an education; three, stop prison residents
from misusing the benefits by spending them on televisions, tape
players, cassettes, clothing, and other luxury items while already

.
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the way that the benefits are disbursed
b ay ) ursed now would put an undue
burden u gf;;e?e dependents of social security recipients who may
In my experience as a corrections ed ini
: . ucator and administrat

find very little use being put by our inmates, our clients thﬁ;k(}%g
are helping their dependents with these funds. It is ,far more
corgmon .tt;or thim t?w sgend it within the prison.

ne witness testified in regard to the extensive drug traffic. It is

. A
glly experience that the. men who have cash moneygavaila%le tls
f_tem because of the social security program Wwere receiving bene-
fits, angi are most frequently at the top of the trade within the
tl;xﬁzgsutImns kizca};use of the ready source of cash that is available to
have.. wou e happy to answer any questions that you may
Mr. PickiLe. Mr. Trout your statements h i

You are actually in the ,ﬁeld ou cre, and you e boo e
pr%grallm e o » you are there, and you see how the

arlier today I had commented to Mr. Thom son

: . about

the approaches our sub_commlttee was looking gt. Oneocl)lf :}?31 grgl-c
poslals I haq made to him was that we might introduce a bill that
would provide that.. the Secretary of HHS could verify a social
f?.ecurﬂ:y payment directly to the penal institution if such institu-
: %on. had established a system for obtaining reimbursements from
1ts inmates for the cost of education, maintenance, rehabilitation

or related ex ] : o :
are taking? penses. This I take it is essentially the approach you

Mr. Trour. Yes, sir.

Mr. Pickie. I find it interestin i

_Mr KLE. I fir g that you as an active -
1t;1ve in this field, actually working in the field, saying thigegrf:;eéleg ?;
pz’(c)tpelz('e a‘gﬁ)goach.. I am_allso surprised to hear you say that most

receive social securit; i i

ba}c\:}{ b their awve social y benefits keep it, do not send it

Mr. Trout. There is one exception. In Michi

. . ichigan the

lccl).mﬁr}on ploy in terms of subterfuge which is usec{%r to avoidmto}f:

ichigan law_ where they assess the money you must contribute to
gour -o;lvn maintenance, the most common subterfuge is simply to
fa_lvedi,; e check sent home or to another address, be it your girl-
riend's or whoever it may happen to be. They in turn purchase a
g}lo&eey I;):i(;(e;r f;or g;hedamopn::1 of the cash or very close to it send it

N to be deposited in the i ’ :

ordwcler vlge hawe o clagposited e Inmate’s account. As a money

Mr. PickLE. They are expert at i

llt/I’Ir. T, The | pert at beating the system?

r. PICKLE. Can a prison system allow the cli
r. PIck . syste clients to put

pu}l;%}cat}on and print anything in it they wished, partilc):ulagil; :
publication that would say how you could beat the system b
applying for a BEOG grant? Y

Mr. Trour. Yes, sir.

Mr. PickLE. They can print anything like that they wish?
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Mr. TrouT. Applying for programs offered by the U.S. Govern-
ment is not considered as a threat to the security of the institution,
therefore it is covered under the freedom of the press.

Mr. PickLiE. OK. Do they actually say in print this is how you
can beat the system? '

Mr. Trout. No; the article inferred that. It was not stated that

way.
Mr. PickrE. You say we ought to stop the prisoners from buying
cassettes. Can we do that by saying you just cannot buy these
things in the prison? We can’t tell them how they want to spend
money if they want to send it to somebody, you are saying were
they are actually purchasing in the prison you would not allow
them to spend the money for televison sets?

Mr. TrouT. Certainly not money obtained through channels such
as this. I think it is a worthwhile program Congress had in mind
when they passed this. I do not think they had in mind what is
going on in institutions such as mine at this time.

Mr. PickrLE. That is going to be hard to regulate.

Mr. Jacoss. How many color televisions does your prison system
sell in a year’s time?

Mr. TrouT. Representative Jacobs, the Michigan Department of
Corrections is somewhat deprived and backwards. In terms of it
being progressive, our television Sonys are only black and white.

Mr. Jacoss. I wondered about that. You have an exchange where
such things are sold?

Mr. Trout. Yes, one item Mr. Ney mentioned was maintenance
“of a $75 a month minimum. I might add that the way our system
functions is they are allowed to draw up to $60 per month in scrip
to be spent at the resident store. However, there is no limit whatso-
ever on the funds which can be used in an outside purchase order.
They can order cassette tapes directly from the manufacturer
through this forum, that is also how they order the mail order
clothing and many other items which are available. They can
spend whatever they have got.

Mr. JacoBs. You mentioned Sony, John, but does the State of
Michigan have any interest in buying American rather than Japa-
nese?

Mr. Trout. I think—I think that is a very cogent comment.

Mr. Jacoss. Actually it was only meant to be smart alecky.

Mr. Trour. I know that. But in the current State of Michigan
there are troubles, with imported automobiles, it seems like they
might try to buy American made appliances.

Mr. Jacoss. We make RCA down at Indianapolis, just for edifica-
tion, if not education.

Mr. Trourt. Thank you.
Mr. PickrLE. Would you want to respond to statements Mr. Trout

made or make additional statements at this time?
Mr. NEY. Yes, I would appreciate that.

Mr. PickiLE. You are recognized.
Mr. NEeyv. If prisoners are that is an issue that should be ad-

dressed by the State prison officials who have authority under
State laws and their own regulations to restrict what kinds of
items prisoners may purchase. The social security system was
never intended to set limits on the way in which the earned bene-

L 3

65-903 0 - 80 ~ 6

S

SR T

e ez m



~

66

fits can be spent. Recipients on the outside can do whatever they
want with their benefits, squander their money or spend it on
necessities. I think that is a question better left to the discretion of
the prison authorities. In the Federal prison system, for ezample,
they have set a maximum limit of $75 a month that can be spent
as I understand it for anything that is purchased in the commis-
sary.

So that if there are abuses considered abuses, that is a question
for the prison authorities to deal with, not the Social Security
Administration nor this Congress.

Mr. PickrLe. Mr. Trout, do the prison officials restrict what they
can purchase now?

Mr. Trourt. Certainly. We have clothing limits, limits upon what
they can buy, some items of course would be banned. With regard
to Mr. Ney's comments as to the educational benefits I addressed
are earned benefits that the corrections clients who are receiving
them—in fact, they are minor dependents, who are social security
recipients due to the one or both parents being deceased. There-
fore, in fact I cannot see how they have earned any benefit in that
regard other than simply having the parent deceased while incar-
cerated.

Mr. PickLE. I make one other observation: That is it was your
analysis, your institution’s analysis that once—when the Michigan
legislature had passed a requirement that at least $100 a month be
put in to defer the expenses, one-half of the enrollees dropped out?

Mr. Trourt. Yes, sir.

Mr. PickLe. You take it they did because they were not there
seriously to begin with?

Mr. TrouT. Most deﬁmtely Not only that but a number of them
became quite violent and had to be transferred because they felt
there was an unconstitutional infringment on their rights. Several
of them kicked out windows and attempted to assault employees
when told they would have to drop out of the school program if
they did not comply with the law of Michigan.

Mr. Ney. If I could respond to one or two points that were made,
Mr. Chairman.

Mr. Trout mentioned that most of the persons receiving educa-
tional benefits were not paying them to their dependents. While
that may be true it may well be because beneficiaries by law have
to be less than 22 years old, so many may not in fact have any
dependents.

The point we were addressing earlier—and the GAO study will
shed some light on this, I hope—is that the disability recipients are
paying those funds to maintain their families, to keep them intact.
It is very difficult, being in prison, to keep a family together. Many
of them end up separated or divoreed upon release from prison, so
the committee should be looking at those two questions separately.

Mr. Trour. In regard to the dependents, is that many of our
men, when we attempted to implement this law, many of our
clients were not the ones who were receiving the benefits, but the
ones who have come in and have since been advised by the grape-

- vine, get the address of your checks changed. No longer are they

sent to the prison. This is rule No. 1, and in the last 6 months we
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have noticed we have virtually no one who is receiving benefits
recently.

According to our records, we have no incoming clients who are
receiving benefits because they are signing up and having them
sent to their home address. -

One other thing, when the Social Security Administrator was
before the committee you were talking about the outreach pro-
gram. We. too have people come into the Grand Rapids Social
Security Office and actively recruit people for social security. That
is a fact. It does happen in Grand Rapids, Mich.

Mr. PickrLe. I would ask the staff to check that out further, as a
matter of information.

I thank both of you. You have come to the committee with
somewhat disparaging views, but it is very helpful that you can
join the group as a whole in trying to find the right answer to this
problem.

Thank you very much.

Now, we are going to call Sgt. Ernest P Davis, Jr., Mrs. Edna
Hall, and Mr. Gilbert Koopmeiners.

Sgt. Ernest Davis is chairman of the benefits review board, local
105 and I presume that is in Trenton, N.J.

I understand that you are from the district represented by our
colleague, Congressman Thompson and we are glad to welcome
you.

He has asked us to recognize you, and we are happy to do it. I
wili come back to you in just a second.

Mrs. Hall, from Newport, Tenn. You represent an organization?

Mrs. HawL. No, sir.

Mr. PickrE. Mr. Gilbert Koopmeiners, you are from St. Paul,
Minn.

Are you an individual or representing a group?

Mr. KoorpMEINERS. Individually; I represent the fellow taxpayers
from that district.

Mr. PickLE. All right.

Mr. Davis, did you want to make a statement cr proceed with
your statement?

STATEMENT OF SGT. ERNEST P. DAVIS, JR., CHAIRMAN OF THE
BENEFITS REVIEW BOARD, LOCAL 105, NEW JERSEY STATE
POLICEMEN’S BENEVOLENT ASSOCIATION, INC.

Mr. Davis. Yes, sir; I would like to make a statement and I will
proceed.

My name is Ernest P. Davis, Jr. I am a correction sergeant and
currently stationed at the adult diagnostic and treatment center.
It’s a unit for sex offenders in Avenel, N.J.

As you pointed out, Mr. Thompson did make available a state-
ment to me which I w111 give you later in regards to this matter.

I am representing the New Jersey Policemen’s Benevolent Asso-
ciation in this matter, and I am chairman of the Policemen’s
Benevolent Association, Benefits Review Board of Local 105.

As such, I am vitally interested in the social security program on
a National, State, and local basis.
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Several years ago, when I was assigned to the classification divi-
sion, I became aware that convicts were the direct recipients of
social security disability benefits.

I emphasize the word ‘“‘direct” because the checks came to them
in jail, not to their families. It was theirs to keep and use as they
wished, in amounts ranging from $166 to $418 a month. Checks for
back payments frequently ran as high as $4,000 and $5,000.

The classification department was designated to help convicts
process their claims, assemble records to support these claims, and
to expedite free medical examinations for them. It was especially
galling for me to aid these individuals after having reviewed their
records.

One case involved a sex offender who specialized in molesting
little children. Nicknamed “Satan,” he was serving his third sen-
tence for brutally attacking a 6-year-old girl. :

He used this crime as a basis for his social security claim. I
might add that he now gets $354 a month in disability payments.
Satan has even written a book detailing how he got social security,
a copy of which was given to me by a now retired correctional
lieutenant.

However, Satan is not alone in collecting these benefits behind
bars. At Avenel alone over 10 percent of the inmates are getting a
social security check. In view of the disparity raised earlier be-
tween the GAO figures and the figures submitted by Congressman
Whitehurst, it is my information by direct knowledge that the
Congressman’s figures are complete and correct.

.Unlike social security recipients outside prison walls who must
use their check to pay for food, clothing, shelter, medicine, and
education, these inmates have all their needs met by the State.

The American taxpayer pays twice for these inmates who have
learned how to use the system. We give them free room and board,
and then we give them a check for up to $418 besides. And, in
many cases, we are paying them for the very crimes they commit-
ted.

With all their needs met, what do inmates use their social secu-
rity check for? They buy luxuries such as stereos, electronic games,
color televisions, tape recorders and athletic equipment. I am per-
sonally aware of a disabled inmate pressing 400 pounds with an
expensive weightlifting set he had bought for himself,

Even more insidious is the money that flows from social security
into the prison underground. Other guards have told me that drug
trafficking, numbers running and illicit sex have flourished be-
cause of social security funds. It is important to remember that in
jail, where you are not supposed to have large amounts of money,
$200 a month makes you a king.

I have observed and talked to convicts who have described to me
how they get social security. It is very simple to apply for social
security if you are in jail. An inmate who is doing time will act
crazy and get a doctor, preferably a psychiatrist or psychologist, to
commit him to a State hospital for observation.

Once in the State hospital, the inmate regains his senses enough
to ask a social worker to put him in touch with the local social
security field representative.
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A citizen has to travel to the nearest social security office no
matter how far. But for the benefit of prisoners the social security
field representatives make regular visits to the jails to sign up
criminals who want to apply. It is also my information that these
same social security field representatives go out of their way to
point out the rights of the inmates in these claims.

The convicts have other advantages, too. A citizen may have to
pay to have his record reproduced and sent on to a social security
office, at least this was the case in the past. A convict has this done
for free by the State. A convict also has the advantage of a free and
comprehensive medical examination, something a private citizen
may have to pay for.

Some convicts have another leg up, too. They already have been
declared mentally unstable by a doctor who commifted him or
examined him in jail.
~ And, if he has to appeal, he can frequently file in pauperis and
get legal aid attorney to handle the case for him for free while a
citizen must pay a fee of 25 percent from the moneys that are
recovered from the social security payment.

A citizen must also go before an administative law judge wherev-
er court is held, but the judge comes directly to jail to hear the
convict’s case, and they come frequently.

Convicts are almost sure to appeal if turned down. The jailhouse
lawyers tell them: “All it costs is your time, and you're already
doing time.”

In my opinion, the corrections administrators are quite satisfied
to allow such questionable claims because these inmates become
placated and cause them fewer problems within the prison system.

Lastly, tht_ happens to these inmates when these inmates
emerge from jail? They have received and will receive a monthly
subsidy but_ only as long as they don’t go to work at a job where
social security earnings are taken out and reported. Their monthly
social security check, therefore, gives them a built-in incentive to
return to a life of crime. Otherwise, if they take an honest job, they
will lose it. ’

My championing of this cause won’t be popular where I work. It
may result in retaliatory discipline by the administrators and har-
assment by inmates who stand to lose thousands of dollars if you
gentlemen pass this legislation before you today.

But I‘b.eheve_ that allowing inmates to collect while denying
decent citizens is wrong. Don’t we have a responsibility to those
who do obey the law?

We believe that this legislative body of guardians of the public
trust have a legal and a moral obligation to pass the proposed
enabling legislation before it.

This remedial action is needed by your constituents. I ask you
again, pass this legislation.

Thank you.

Mr. Jacoss. Thank you, Sergeant.

You asserted a moment ago that you have direct knowledge that
the figure of 30,000 across the country, and I think $60 million is
the correct figure that the Social Security Administration is paying

out to incarcerated felons. We have been in a dilemma here today
about that. ‘ :
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How did you determine this number?

Mr. Davis. As I remember when I made that statement, I said
that it was true and complete and I had direct knowledge, as you
so indicated.

I come at that figure by the fact that I am, as I have already
indicated previously, I am a union official. I am a career employee,
and I have direct knowledge of the events within the institutions
and, I might add, for me to go into detail and say explicitly and
specifically which institutions and how many, would certainly not
be met with support.

I can make available in camera, if the committee so chooses, the
information that I have available to support that allegation.

Mr. Jacoss. I was thinking about the previous witness’ testimo-
ny, Mr. Trout, who said that the deceit is becoming illusive, be-
cause the checks apparently are being mailed to dependents and,
therefore, I suppose it will not be long before they arrive at the
prison in the form of money orders. '

I was thinking too about the difficulty if the Social Security
Administration tells us it has been identifying checks for incarcer-
ated felons, among those checks that are sent out every month,
even though an effort, as I understand it, is being made now to
make that determination.

You are talking about an inference that you draw from your own
experience, the microcosm, and applying it to the macrocosm, I
presume?

Mr. Davis. I am specifically making my 10-percent’ figure as
related to a State institution.

Mr. Jacoss. Ones with which you are familiar?

Mr. Davis. Yes, sir.

Mr. Jacoss. Just to clear that up. In your testimony you said
that a prisoner acts crazy, is transferred to a mental facility, and
then regains his wits enough to make the application. This strikes
me for some reason or ancther, they seem to do better than Corpor-
al Clinger; don’t they?

Maybe we should look into that.

Mr. Davis. Sir, I believe that to be true and complete, and I also
might add at this point, I believe Mr. Trout’s statements were quite
accurate in that regard.

Mr. Jacoss. I am pleased to welcome you to the committee. I
happen to be a former police officer myself, and I know some of the
frustrations that you have implied. ,

Mr. Davis. As I have already indicated, I don’t think my testimo-
ny will be met with popularity by the administrators for the rea-
so_nsdthat I have outlined. I certainly hope you will bear that in
mind.

Mr. Jacoss. In this business you will find you will be popular
with some and unpopular with others.

Mrs. Hall, we are pleased to welcome you to the committee and
accept your testimony.

At this time you may give a written statement to the clerk for
inclusion in the record and proceed extemporaneously or you may
read the statement, whichever you choose.
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STATEMENT OF EDNA B. HALL, NEWPORT, TENN.

Mrs. Harr. Mr. Chairman and members of the subcommittee, my
name is Edna B. Hall ead my address is Route 6, Rich Road,
Newport, Tenn., 37821.

My purpose in testifying today before this committee is to relate
to you the personal knowledge I have of a convicted felon who lied
and faked illness in order to qualify for social security and Veter-
ans’ Administration benefits.

In October 1971 I married John B. Stamey. He had undergone
surgery at the Veterans’ Administration Hospital at Oteen, N.C. in
the spring of that year. Before we were married, he told me he had
fallen from a building at American Enka Corp. in Lowland, Tenn.,
while doing construction work for Daniels Construction Co. A rib
was supposedly broken and punctured the left lung, necessitating
the removal of the lung.

When he had to make return visits for checkups, he was told not
to eat or drink anything beforehand. According to him, they used a
bronchoscope to check the healing process, which necessitated
using a small amount of anesthetic from which he was to awaken
in about 30 minutes.

He was taking any and every pill he could get his hands on. On
these mornings, according to him, he would pop a handful in his
mouth, wash them down with coffee, sugar, and cream, and go for
the checkup. He did not wake up until dark and the doctors were
frantic. He found this very amusing.

My husband gambled constantly, staying awake for days at a
time. After having lost every cent he had, of which I was unaware,
he borrowed from his gambler friends. When they insisted on re-
payment, he put a stocking over his head, went to a branch of the
National Bank of Newport and robbed it. He was arrested the same
afternoon. He later told me it was he who had twice robbed the
Westland branch of the same bank several years before. These
robberies were never solved.

I was at work when I heard about it. He was convicted and
received a 12-year sentence for armed robbery and 2 years for
possessing a sawed-off shotgun. He started serving his time in May
or June of 1972 in the Federal penitentiary in Atlanta.

At the time, my younger daughter was in high school and I also
had to support my older daughter, her daughter, and her husband,
who gas a student. By the way, I was making less than $500 a
month.

John had also bought two new cars, for which he said he had
paid cash. He had not and they were in my name. I had to make
the payments to have transportation to work. I was worried sick to
the point that I dropped from 146 pounds to 126 pounds on a 5-foot-
8-inch frame. About 3 to 4 months after his incarceration, I was on
the verge of a breakdown and was off from work 4 weeks.

While he was incarcerated, he immediately started trying to get
social security benefits. He was already getting VA benefits. After
several months and a number of refusals, he was granted benefits
in 1973. Upon release on March 10, 1975, he began working as a
building contractor. He could work all day in the hot sun without

any ill effects. He only reported a very small portion of his income
and his benefits continued.
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After a year he wanted to buy an old restaurant in the down-
town area of Newport, getting me to use my home to secure a loan
from the bank. I might say that this was my home before we were
married. Again, everything was in my name. After about a month,
he started gambling again just across the street from the restau-
rant. The business just barely paid expenses due to his absences.
The business was in my name; and when income tax time came I
wanted it right. He kept his set of books with erroneous amcunts
posted. I kept my own which I used in filing income taxes.

On April 14, 1977, after dinner, John left the house. About 8
o’clock he called me to drive to a local shopping center and ride
with him to a small town 15 miles away where he talked with
someone regarding building an addition on'their home. While we
were gone, he had a young local man with a criminal record wire
my car with dynamite. Upon returning, John let me out of his
truck 100 feet from the car, gunned his truck and shot out of the
parking lot.

When I turned the lights on at 10:32 p.m. the car was blown over
five feet off the ground. I lost both legs below the knee, a mangled
right hand and broken wrists, severely damaged lungs, burns from
hot metal on portions of my chest, my face and left eye were filled
with blacktop, causing blindness in the eye for several days. If I
had not remained conscious and struggled out of the car on the
passenger side, I would have burned to death.

I might say I have to continue to have checkups on this eye
because it is still filled with the blacktop. They—my doctor in
Knoxville, Tenn.—won’t touch it unless it starts to move. Clcse
supervision is required due to the possibility of cataracts, glauco-
ma, or retina detachment. I have to pay these expenses. I have not
been reimbursed by medicare for any expenses I've had since or
relative to my disability. A month from the date of the explosion,
John Stamey, the young man, and his wife were arrested. The two
placing the bomb in my car were tried and convicted of illegal use
of dynamite and destruction of personal property. John’s indict-
ment was the same. No charges of attempted murder were placed.
John was not tried. He confessed. The attempt on my life was to
collect insurance to again pay off gambling debts. Again, I was left
owing all the bills. I was hardly in any condition to think rational-
ly, but the pressures of life continue. Five months after my inju-
ries, I called the social security office in Morristown, Tenn., to
apply for benefits. I was told I had to come into the office to do so.
I had no wheelchair, so I had to struggle inside on crutches and
legs so sore I could not get out of a chair without assistance.

I had to sell my home to pay off the restaurant. I then had the
contents of the restaurant auctioned off at a loss. If I had not
carried the insurance at work for dismemberment, which was op-
tional, I would not have a home today. Although I suffered a living
death month after month, underwent additional major surgery in
June 1979 and will receive additional treatment at Emory Univer-
sity Pain Clinic in Decatur, Ga., in July, due to the criminal and
inhumane acts of this man, it is I who must pay the costs, not him.
It is I who sleeps 2 to 4 hours a night due to the pain, fear, and
nightmares.
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His benefits from social security and Veterans’ Administration
are his to keep. As soon as possible after his arrest, he had social
security send his checks to another address. Although we .rema;ned
married until December 30, 1977, his money remained his while I
was fighting for my life and paying his bills. He has no food to buy,
no taxes to pay, no utilities, no yard maintenance to pay for, no
medical bills, no glasses to buy, no prostheses and accessories to
buy, no clothing, no car to maintain, gas, tags, license, no insur-
ance to pay, no postage to pay, to get to doctors and no income tax
forms to fill out. Even though prisoners can and do earn small
salaries, they do not have to report it. .

I had to pay his bills without any means of forcing reimburse-
ment. In the 3 years and 2 months since becoming disabled, I have
earned $10, and that was in May 1980. I have to fill out an income
tax form every year due to the fact that I have less than $72 in
retirement benefits and long-term disability which they say is gain-
ful employment.

John laughed at the doctors. who gave him breathing tests be-
cause of their inability, or not caring, to determine he is a fake.
When he had to take breathing tests, he would hold back, leading
the doctors to believe he had difficulty breathing. After all the
above occurred, I checked through his papers and found that he did
not have a whole lung removed. He did, in fact, have the upper
lobe of the left lung removed, not as the result of a fall but from
tuberculosis.

He went so far at one time to tell me the doctors at Oteen said
he had cancer. Another time while in prison in Atlanta, he called
me at work and said he’d had a stroke. He is a person who is
capable of the most cruel and cold form of mental cruelty. And, as
I later discovered, also capable of extreme physical cruelty. It
seems ironic that approximately 22 to 23 years ago his home was
dynamited—during his absence—while his first wife and a daugh-
ter about 10 were in the house. Again—unsolved.

I cannot understand how anyone with normal intelligence can
say that there is any fairness in the present laws governing the
issuing of social security benefits to criminals. I do not feel that
stopping benefits while one is in prison is an infringement on their
constitutional rights. To the contrary, I feel my rights are being
violated by the present double standard of prisoners having their
cake and eating it too.

Doesn’t it make more sense to direct at least a portion of those
benefits to the victims of their crimes?

Thank you.

Mr. Jacoss. Mrs. Hall, I will say on behalf of the committee that
in the annals of unjustly favorable treatment to the criminal
versus the victim, yours is the most poignant case that I think has
ever come before any committee of Congress.

We are very much indebted to you for taking the time to come
up here and-give your testimony.

Mr. Koopmeiners, you may proceed in your own fashion.

STATEMENT OF GILBERT KOOPMEINERS, ST. PAUL, MINN.
Mr. KoopmEeINERS. Thank you.
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My name is Gilbert Koopmeiners and I am an accounting officer
at the Minnesota Correctional Facility in St. Cloud, Minn.

Among my responsibilities is inmate funds. When inmates first
started receiving Social Security checks, I didn’t like it but thought
what can I do about it and thought they must be legitimate or
Social Security would not be sending the checks.

This went on for about a year or more when I discovered that an
inmate was getting a check every month and had not been in an
educational program for 13 months.

Since that time I have monitored all social security payments,
and when I find that an inmate might not be entitled to a check i
send it to the local Social Security office asking them if the inmate
is entitled to the check.

I used to be able to do this by phone but this is no longer possible
due to the Privacy Act. They will either keep the check or return it
with a note, not to me, but to the inmate that, yes, you are entitled
to this money. In the case where the inmate was drawing a check
for 13 months without being in school, I asked Social Security what
they would do when this happens. ’

They said, we will collect from him, if we can, which I know is
impossible, or deduct it from his parents’ monthly benefit, if they
are drawing it, which I thought isn’t right, or deduct it from his
benefits when he draws a retirement, which I am sure wouldn’t
bother the inmate one bit because if he is not able to get a social
security check when he reaches retirement age he knows he can
make a living on some other giveaway programs.

I had another case where an inmate quit school on June 20, so I
returned his next check to Social Security, advising them that he
had quit school. In the meantime, the inmate advised social secu-
rity that he intended to return to an educational program within 4
months.

So Social Security wrote us a letter stating that their records
showed that the inmate was last a full-time student on June 20 and
as long as he intends to return to school before December 1 they
can continue to pay him and please see that his checks are deliv-
ered to him.

Now, those of you wheo saw the “Prime Time Saturday”’ program
probably remember the inmate in the vocational body shop. At the
time of the interview, he said this is what he wanted to do for a
living when he got out of the institution.

Four days after the interview, he dropped out of the program.
Our education department did an interview to find out why he
dropped out. He said:

Well, it is not my real interest; my real interest is to be a fry cook when I get out

of the institution, but there is no sense in taking that because I cannot collect a
social security check; it’s not a vocational program.

He also stated his intent was to get back into another vocational
program within 4 months so he will not lose his monthly check.

We have inmates who are in eductional programs when they are
released from the institution and if he violates parole, is returned
to the institution and gets back into an educational program within
4 months from the time he was released he gets paid for the time
he was out even though he was not in an educational program. He
can even go so far as to get backpay.
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I don’t think inmates in an institution are entitled to social
security benefits because they get free education, free room and
board, free medical, free dental, plus earn an average $1.05 a day
spending money.

The intent of the educational benefits, as I understand i¢, is to
help the student on the outside who must pay his way through
school, not to give an inmate a check each month to blow on
various things such as color television sets, radios and carpeting for
their cells, lavish spending at the canteen, and sending money to
girl friends who, in turn, bring in the goods.

There is also a lot of strong-arming going on whereby an inmate
receiving a social security check is forced to share his money with
other bully-type inmates. We had one inmate beaten up so badly
t%at he had to be hospitalized because he would not share his
checks.

Seme people also think that the inmate will save this money so
he will have it when he is released from the institution, but I have
yet to see an inmate leave the institution with a large amount of
money as a result of receiving social security checks.

We had another case where an inmate applied for supplemental
security benefits. Social Security sent me a form requesting earn-
ings information, which I supplied. But I also wrote a note along
with it that he had no living expenses and therefore should not be
entitled to a supplemental security benefit. Three weeks later he
received a check from Social Security in the amount of $157.18.

We had one inmate recently receive a monthly social security
disability benefit of $611.20 per month. I asked Social Security why
he was getting such a large monthly check. If he was getting
family benefits I felt he should be sending some to his family
instead of blowing it. There was no indication that he was sending
it to his family.

Their reply was that he is entitled to the money; $611.20 per
month is a nice income v'hen you have no living expenses.

Mention was made today that an inmate drawing social security
should pay for part of his room and board. If this were done, I am
sure the inmate would either drop out of the program so he
wouldn’t have to pay even if he only had to pay a portion of his
check, or he would find some way of getting the checks so we
would not know that he was getting .it, either by direct deposit or
having it sent to a girl friend or some other address.

Also, mention was made of an escrow account so he would have a
nest egg when he leaves.

I am sure the inmates would manipulate and draw this money
out before they left. It would not be there when he got out. I think
this committee should also take a good look at all social security
benefits, other than retirement. There are students on the outside
who attend school long enough to get their checks coming and then
say the heck with it. They live happily ever after until they get cut
off and they lose their checks. Also I know of one man in his mid-
forties, who claims a back injury. Social Security wanted him to take
an accounting course so he could be reemployed. But he refused
because he would have had to bear part of the cost. He told me he
would rather stay on social security as long as he can and have an
easy life. I know another man in his mid-forties who owns 160 acres
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of wooded property. He claims a back injury and is considered
unemployable in the American society, yet he cuts wood, hunts,
fishes, and has a great life without working for a living.

I also know of a family where the father died. The mother
remarried but the new husband would not adopt the children be-
cause they would then lose their social security benefits.

I would personally like to see social security get back to what it
was originally intended—that is a retirement income for our senior
citizens, and have all the other benefits taken care of by the local
welfare where it would probably be more tightly controlled. This
may seem extreme, but something has got to be done to save the
social security program or there will not be any when you and I get
there. With due respect our Congressmen are always looking for
new ways to fund the program, and no matter what they come up
with it is always the middle income wage earners who foot the bill.
How about chopping some of the easy benefits out?

I thank you for the opportunity to speak before this committee.
[The prepared statement follows:]

STATEMENT OF GILBERT KoopMEINERS, ST. PAuL, MINN.

My name is Gilbert Koopmeiners and I am an accounting officer at the Minnesota
Correctional facility in St. Cloud, Minnesota. Among my responsibilities is inmate
funds. When inmates first started receiving social security checks, I didn’t like it
but thought what can I do about it and thought they must be legitimate or Social
Security would not be sending the checks. This went on for about a year or more
when I discovered that an inmate was getting a check every month and had not
been in an educational program for 13 months. Since that time I have monitored all
Social Security payments, and when I find that an inmate might not be entitled to a
check I sent it to the local Social Security office asking them if the inmate is
entitled to the check. I used to be able to do this by phone but this is no longer
possible thanks to the Privacy Act. They will either keep the check or return it with
a note, not to me, but to the inmate that yes you are entitled to this money. In the
case where the inmate was drawing a check for 13 months without being in school, I
asked Social Security what they would do when this happens. They said we collect
from him if we can, or deduct it from his parents’ monthly benefit, if they are
drawing it, or deduct it from his benefits when he draws a retirement, which I am
sure wouldn’t bother the inmate one bit because if he is not able to get a Social
Security check when he reaches retirement age he knows he can make a living on
some other give-away programs.

I had another case where an inmate quit school on June 24th, so I returned his
next check to Social Security, advising them that he quit school. In the meantime,
the inmate advised Social Security that he intended to return to an educational
program within four months. So, Social Security wrote us a letter stating that their
records showed that the inmate was last a full-time student on June 20th and as
long as he intends to return to school before December 1st they can continue to pay
him and please see that his checks are delivered to him,

We have inmates who are in educational programs when they are released from
the institution and if he violates parole, is returned to the institution and gets back
into an educational program within four months from the time he was released he
gets paid for the time he was out even though he was not in an educational
program. I don't think inmates in an institution are entitled to Social Security
benefits because they get free education, free room and board, free medical, free
dental, plus earn an average $1.05 a day spending money. The intent of the educa-
tional benefits, as I understand it, is to help the student who must pay his way
through school, not to give an inmate a check each months to blow on various
things such as color television sets, radios and carpeting for their cells, lavish
spending at the canteen, and sending money to girl friends who, in turn, bring in
the goods. There is also a lot of strong arming going on whereby an inmate
receiving a Social Security check is forced to share his money with other bully-type
inmates. We had one inmate beaten up so bad that he had to be hospitalized
because he would not share his checks. Some people also think that the inmate will
save this money so he will have it when he is released from the institution, but I
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have yet to see an inmate leave the institution with a large amount of money as a
result of receiving Social Security checks. . )

We had another case where an inmate applied for supplemental security benefits.
Social Security sent me a form requesting earnings information, which I supplied.
But I also wrote a note along with it that he had no living expenses and therefore
should not be entitled to a supplemental security benefit. Three weeks later he
receiver a check from Social Security in the amount of $157.18. o

We had one inmate recently received a monthly Social Security disability benefit
of $611.20 per month. I asked Social Security why he was getting such a large
monthly check. If he was getting family benefits I felt he should be sending some to
his family instead of blowing it. Their reply was that he is entitled to the money.
$611.20 per month sure is a nice income when you have no living expenses.

I think this committee should take a hard look at all Social Security benefits,
other than retirement. There are students who attend school long enough to get
their checks coming and then say the heck with it. I know of one small man in his
mid-40s, who claims a back injury. Social Security wanted him to take an account-
ing course so he could be re-employed. But he refused because he would have had to
bear part of the cost. He told me he would rather stay on Social Security as long as
he can and have an easy life. I know another man in his mid-40s who owns 160
acres of wooded property. He claims a back injury and is considered unemployable
in the American society, yet he cuts wood, hunts, fishes, and has a great life without

ing for a living. )
onﬂ;gog know of a %amily where the father died. The mother remarried but the new
husband would not adopt the children because they would then lose their Social
urity benefits. ) -
SeIc wog’ld personally like to see Social Security get back to what it was originally
intended—that is a retirement income for our senior citizens, and have all the .other
benefits taken care of by the local welfare where it would probably be more tightly
controlled. This may seem extreme, but something has got to be done to save the
Social Security program or there won’t be any when you and I get there. Our
Congressmen are always looking for new ways to fund the program, and no matter

~ what they come up with it is always the middle income wage earners who foots the

bill. How about chopping some of the easy benefits out?

Mr. Jacoss. Mr. Koopmeiners, we are in your debt for your
testimony. There is a vote on the floor. Therefore, it will be neces-
sary to recess for approximately 10 minutes when we shall recon-
vene. I think it proper procedure, if the panel does not mind, for
you to return to your places in case Mr. Pickle might have some
questions. Then we will move on to the next witness following that.

[Brief recess.] ) o _

Mr. Jacoss. The committee can resume its sitting. Mr. Pickle

. will be here shortly, I believe. Mr. Koopmeiners, you have ventured

into other areas than just prisoners’ benefits in commenting upon
the social security system. You may have been present earlier in
the day when I raised questions about other governmental benefits
that might flow to those convicted of felonies and 1ncayc§arated.1n
the prisons. Have you an opinion about that, about civil service
retirement pensions; for example, in terms of terms? _

Mr. KoorMEINERS. Yes, I believe they should not get it, because
they have no living expense whatsoever. They get free room and
board, free medical, whatever they need they can get. o

Mr. Jacoss. We have the Hiss case, are you familiar with it, the
Alger Hiss case?

Mr. KooPMEINERS. No. _

Mr. Jacoss. Decided by the Supreme Court a while back.

Mr. KoopMEINERS. I am not. . .

Mr. Jacoss. It dealt with that question somewhat. I am just
wondering if the claim that there is an obligation of contract, the
defeat of which, or the abrogation of which is forbidden by the
Constitution, if we would not be on more solid ground to deal with
the theory of offset, paying the room and board, avoiding the
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double dip, on the one hand, or if it might almost have to be in the
form of a fine imposed by the sentencing judge or jury; it might
just happen to be the same amount of the pension, disability pen-
sion that has already been established. Because of your expertise in
the area of accounting and so forth would you care to comment on
that?

Mr. KoopMmEINERS. Well, probably to charge room and board to
just certain individuals might cost more than what it is worth. I
am also sure that they would find ways of deviating, so they would
not—you know they have 24 hours a day to think of how to beat
the system and I am sure they would beat it and have it sent
someplace so you would not get it. ‘

Mr. Jacoss. Thank you. The chairman has returned.

Mr. Pickre. Mr. Davis, I understand that you had stated to the
committee that you could give positive proof of the fact that some
30,000 prisoners were drawing social security and that you would
supply it to us “in secret.” I assume from that that you mean you
would not supply it now but would supply it to the committee
separate and apart. We would like to have that information, we
would like to have that data. Would you supply it to us?

Mr. Davis. Yes. I would like to supply it if I had it but I think we
have a little bit of a mistake here, sir. I have said that you are
talking about comparing Federal institutions versus State institu-
tions. Now I can show, and Mr. Jacobs quite rightly pointed out in
his questioning of me, that within my knowledge I can show 10
percent of the population of one institution. I hesitate to mention
that institution publicly, but I can make that available to you in
camera, as I said, with the names, the amounts, providing it is held
that way. .

Mr. Pickrz. If you will make that available to our committee,
our subcommittee staff attendant, as soon as you can, we would be
glad to have it.

Mr. Davis. Yes, sir. ]

Mr. PickLE. I thank each of you witnesses for your testimony and
appreciate your coming this distance and testifying both in group
and as individuals. Your testimony will be very helpful.

Now I want to ask one other witness to come. You may be
excused or we have Mrs. June Davis.

Mrs. Davis. I am here.

Mr. Pickre. You are at the witness table. Mrs. Davis is an
individual who has a statement to make, either by the script or
following it, we would be glad to receive your testimony, Mrs.
Davis. :

STATEMENT OF JUNE A. DAVIS, CINCINNATI, OHIO

Mrs. Davis. My name is June Davis and I live at 2517 Teuton
Court, Cincinnati, Ohio 45244. My purpose in being here today is to
testify about the inequities in our social security system that
permit prisoners to receive disability insurance benefits. The fol-
lowing case is one I am sure you will not soon forget.

After a stormy marriage and a divorce, my brother, who is now
40 years old, came to stay in my 79-year-old mother’s home, who
had moved next door to my sister after our mother’s husband
passed away. We thought we could take care of her and make her
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comforiaoie during her old age. After watching my brother become
more depressed with erratic behavior, cursing my mother and
other people, making accusations that simply were not true, we
urged him to get psychiatric care, which his wife had forced him to
do while they were married. He was in a State institution for 3
months at one point, and the conclusion of the psychiatrists there
was that there was nothing wrong with him, he was simply an
alcoholic. After going to court and having him bodily removed trom
mother’s home, she unfortunately let him return. The following
day, he went into the kitchen, picked up a hammer, came into the
living room and as my mother sat in her chair, this 6-foot, 175-
pound, so-called man picked up a hammer and with all of his
strength hit my 5-foot, 2-inch mother on the side of her head. The
beating caused irreparable brain damage and brain surgery was
necessary. As a result of the assault by my brother, mother is very
weak on her left side and can barely walk even with the aid of a
three-prong cane. Her food must be pureed and she must endure
the indignity «f having it dribble down the left side of her mouth
because she has little muscular control on that side of her face. In
addition her sight has been greatly impaired and she has conges-
tive heart failure. Since trying to take care of her for the past 1%
years my sister and I have regretfully had to put her into a
nursing home. All of mother’s savings are fast disappearing at the
rate of approximately $1,100 a month and she will soon be forced
1:(})1 turn to medicaid. And I will have to be the one to go begging for
that.

In contrast this so-called man who did this dastardly act is
sitting in prison in Ohio receiving approximately $257 a month
with a raise due in July of this year. And I will tell you that he has
refused to work up there, because he is on social security disability.
His high school daughter who works part time is also receiving
approximately $100 a month from social security even though her
mother and sister with whom she is living is working and making
a substantial living.

This is one of the very reasons why our social security system is
in trouble today. Anyone incarcerated should have to at least have
their checks sent to wherever they may be to help cover the cost of
their stay or completely cut off until they are out of prison. Re-
member this is our money. People who have workcd for years are
looking forward to retirement. However, after doling out money to
drones like my brother, there is not know going to be anything left
for the people who really deserve it.

I hope and pray that this hearing today will result in a change of
the law such as the one proposed by Congressman Whitehurst.
Thank you.

Mr. PickLE. Mrs. Davis, I know this must be difficult for you to
present this testimony for several reasons. I know there was a
hesitancy on your part to do it. But I think this is the kind of
testimony, as bizarre or as cruel as it may sound, that our commit-
tee and the Members of Congress cught to know. So I appreciate
you coming. Mr. Jacobs, did you have any questions?

Mr. Jacoss. I certainly echo the sentiments of the chairman. Mr.
Chairman, just for the record, I barely suggest that we might well
consider, in cases of this kind, not cutting off the disabilty benefit
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to the incarcerated felon, but requiring that it be paid as restitu-
tlon.toward the maintenance of the victim of the crime.

I just think that perhaps it would be good to have that on the
zﬁc?srd. I do not know the ramifications. We would have to look into

at.

Mr. PicKLE. There is another aspect of the overall problem but I
think it is a valid observation, Mr. Jacobs. I do not know how it
could work, but we ought to give that consideration just as well as
some of the others, because I think there are many instances
similar to this.

Mr. Jacoss. It occurs to me in the case Mrs. Davis has brought to
us, one of the more striking elements of your statement was the
question of pride, going to medicaid. Your mother’s savings ex-
h.austed, so on, so forth. This would be more in the nature of a
right, I guess restitution might stave off, might preserve the digni-
ty of a victim whose dignity probably needs more than perservation
but restoration to some extent.

Mr. KoopMEINERS. Could I make an additional comment, please.

Mr. PickLE. Please. '

Mr. KoorMEINERS. I feel any payment to the inmate and he in
purn .has to send it out for restitution or whatever, I do not think it
is going to work. I think the only way really is to chop it off so he
cannot get ahold of the money.

.Mr. JacoBs. What I had in mind was a direct payment to the
victim.

Mr. KoorPMEINERS. Directly?

Mr. Jacoss. Yes.

Mr. KoOPMEINERS. Very well.

Mr. Jacoss. Well, we are really grateful to the panel. Sometimes
we get these things a little mixed up. I am not sure this should not
have been the first panel today. But we are very grateful for your
testimony. The theory is fine, abstract logic is good, but the actual
real‘-llfe experiences are those which guide our way best, I think.
So in behalf of the Chair we thank the panel for the trouble you
took to come here and testify. ‘

Mr. PICKLE. Thank all of you. We appreciate your testimony.
Now this will conclude the hearings today on this subject. The
Chair is not in position to advise whether we will have additional
hearings or at least immediately. We may have a hearing of the
Social Security Subcommittee next week but it will be on the
subject of the general financing of the social security system and
not on this subject. The hearings will be kept open for at least a
week for anyone else to submit testimony or to make statements.
And to make those requests in writing to the committee if you
know of anyone who wishes to make such a statement.

This will conclude the hearing as of now and the committee
stands adjourned.

[Whereupon the hearing was adjourned at 3 p.m.]

[The following was submitted for the record:]
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CoNGRESS OF THE UNITED STATES,
House oF REPRESENTATIVES,
Washington, D.C., June 11, 1980.

Hon. J. J. PiCKLE,
Chairman, Social Security Subcommittee, Ways and Means Committee, U.S. House of
Representatives, Washington, D.C.

DeAR MR. CuaRMAN: I would like to make a statement concerning the payment
of social security benefits to persons incarcerated in penal institutions, which may
be included in the June 20 hearing’s record.

I commend you for taking up a bill about payment of social security benefits to
those persons who are convicted felons and are incarcerated in penal institutions. I
have no problem with the legislation that has been introduced to prevent prisoners
from receiving social security benefits. When all is said and done, they are being
supported at public expense, being fed and clothed, and it is hardly the taxpayers’
fault that they are incarcerated. At the very most, some minor portions of their
benefits may be set aside for them for that time when they are released and need to
make the transition to normal life.

Sincerely V
’ Sam M. GIBBONS,

U.S. Congrfessman.

SraTEMENT OF HON. CLARENCE J. BROWN, A REPRESENTATIVE IN CoNGRrESs FroM
THE STATE OoF OHIO

As the government-induced recession continues to deepen, the tax burden on
Americans has not lessened, and Americans continue to suffer under excegsive
taxation. Despite the worsening economic situation, the Carter Administration has
refused to cut taxes or to slow swelling government bureaucracy. Therefore, Con-
gress must see that the hard-earned income of American taxpayers is put to its best
use and not misspent by overzealous bureaucrats. H.R. 5610 rids the American
taxpayer of an expensive and unnecessary tax burden. In my mind, Congress cannot
allow prisoners to continue to receive social security disability benefits.

American taxpayers pay approximately $4.4 billion to maintain the correctional
facilities which house, feed, and clothe more than 400,000 prisoners. This is an
unfortunate, but necessary, responsibility of society. However, Americans today
bear an additional and unnecessary burden in supporting the prison population. I
am speaking of the estimated $60 million in social security disability benefits now
being paid to some 30,000 prisoners across the nation.

It is unfortunate that convicted felons such as David Berkowitz, the notorious
“Gon of Sam” killer, should be permitted to turn their separation from civilized
society into a profitable venture. But it is unspeakable that these profits are being
paid by American taxpayers—the very people who already provide $20,000 per
prisoner per year to be protected from the dangerous behavior of these individuals.

This misuse of taxpayer money is a result of overzealous bureaucracy and loosely-
drawn legislation. Our social security system is on the brink of financial disaster
and yet social security field representatives are today visiting our prisons, actively
seeking convicts who might qualify for social security disability benefits.

This is a gross misuse of the social security trust fund. If the majority of Ameri-
cans wish to pay these individuals a salary to stay behind bars, perhaps Congress
should address the situation but in the straight forward manner of establishing a
specific program for this express purpose. However, I do not believe a proposal, if
introduced, would enjoy the support of the majority. And I cannot, therefore, con-
done using social security benefits for this purpose. Therefore, I have joined as a
cosponsor of H.R. 5610, and I strongly urge the Social Security Subcommittee to
report the measure favorably and in a timely manner.

STATEMENT OF HoN. BEVERLY B. BYRON, A REPRESENTATIVE IN CoNGRESS FroMm
THE STATE OF MARYLAND

Mr. Chairman and members of the subcommittee, I am pleased to join a number
of my colleagues in supporting Congressman William Whitehurst in the attempt to
prevent prison inmates from receiving Social Security disability benefits.

The public is doubly victimized by this flagrant exploitation of the Social Security
System. Taxpayers are obliged to finance the room, board, and rehabilitation of
convicted criminals as well as swallow the outrage of seeing their social security
taxes pay the disability benefits of convicts whose injuries may have occurred
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during the commission of a crime or whose criminal activities are used to establish
eligibility for disability benefits. This is an affront to honest citizens.

I am frequently contacted by constituents whose disability claims have been
denied. I share their deep concern when they read that convicted felons are entitled
to receive the same benefits that my constituents need to survive. Prison inmates
are already being fully supported by the public—they do not deserve a disability
allowance which is designed to pay for expenses that prisoners do no: incur.

StaTeMENT OF HoN. BILL CHAPPELL, JR.,, A REPRESENTATIVE IN CONGRESS From
THE STATE OF FLORIDA

Mr. Chairman, I am, indeed, grateful for the opportunity to contribute to the
committee’s consideration of a situation which has been the subject of increasing
controversy in recent months. I am referring, of course, to the current practice of
allowing convicted felons who otherwise qualify, to collect disability insurance bene-
fits under the social security system. The consideration of this matter by the
committee is most timely. While the issue has generated intensely emotional feel-
ings, it is my belief that a thorough and rational investigation of this practice will
show that continuing these payments to prisoners or allowing them to qualify for
payments while in prison is not justified and ought to be prohibited. I am pleased to
have joined as a cosponsor of H.R. 5610, introduced by our colleague, Mr. White-
hurst, which would prohibit future payments of this nature, and I urge the commit-
tee to favorable report this bill or similar legislation.

Current estimates of the number of prisoners collecting disability benefits range
between about 4,000—according to the social security administration—and upwards
of 30,000—if we are to believe recent press accounts. Unfortunately, no truly accu-
rate count is available at this time. However, we can certainly be sure that the
results of the Government Accounting Office investigation now underway, will
reveal that thousands upon thousands of individuals are involved, draining millions
of dollars from an already overburdened system.

When we consider the cost of maintaining each of the 300,000 inmates in the
United States and the purpose of the social security disability system in the United
States, I do not believe that it is unreasonable to preclude payments of the nature
we are discussing. Figures for fiscal year 1979 indicate that it costs the taxpayers in
excess of $10,300 each year to provide for the needs of one inmate under the
jurisdiction of our penal system. In other words, it costs more to incarcerate an
individual for a year than it does to send a student to one of the Nation's finest
universities for an equivalent period of time.

In any event, Mr. Chairman, the issue which we are addressing today concerns
the efficacy of continuing social security disability insurance payments to prisoners.
The reasoning behind the payment of any disability henefits arises out of the
phiiasophy that they are necessary for earnings replacement, should an individual
become unable to work as a result of some impairment, whether mental or physical.
In my view, this replacement is uncalled for in the case of a prisoner, since his basic
needs are being met by the institution. Arguments are made, however, that the
inmate is eligible, as is everyone else who has worked for a “substantial period” in
covered em;l)lloyment, to receive benefits based on a “vested right” philosophy. This
philosophy holds that an individual has earned the right to receive compensation
since he has contributed to the system in the past. It cannot be disputed, however,
that SSDI payments are to replace earnings. Since prisoners do not engage in

gainful employment, a disability has no effect on their work status and earning
potential. Obviously, once they are relased, the situation changes and SSDI benefits
would again come into play if they otherwise qualify. As with so many other
programs, it appears that the intent of the law in this case has been circumvented.

Mr. Chairman, there is one facet of this issue which I believe merits special
attention. While I wholeheartedly support the termination of disability insurance
payments to prisoners, it is important that the welfare of their families not be
jeopardized on their account. Often, these benefits are an important source of
income for families in which the head of the household has become disabled. It is
my view that disability benefits which were legitimately obtained by an individual
prior to his incarceration for the commission of a crime should be continued for the
support of the dependents the prisoner has left behind. In these cases, however, 1
believe that a system of direct payments to the inmate’s dependents would be more
desirable than allowing that inmate to first receive payment for subsequent dis-
bursement to his family. Consideration of this matter should be included in any
congressional action which addresses the practice of providing disability payments
to persons confined in correctional facilities.
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only be an abrogation of congressional intent, ; represents a8 el o fy within
the integrity of every hard working American seeking pgh is Tamiy v
in addition, should he be expected to condone the misuse R
fﬁ: Illeggh‘gggs’ ill;fd earned dollars, which our social security fund can ill afford to

fog i i ticipate in today’s
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StaTEMENT OF HON. ROBERT W. DANIEL, JR., A REPRESENTATIVE IN CONGRESS
FroM THE STATE OF VIRGINIA

i i is i tusion of a
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their material needs taken care of by the state, have no right to e 4
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SrateMENT OF HoN. EDWARD J. DERWINSKI, A REPRESENTATIVE IN CONGRESS
FrOM THE STATE OF ILLINOIS
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qualified as disabled. Ohviously, the taxpayers are already burdened with these
costs as part of our prison system.

_Approval of H.R. 5610 would rectify an abuse of a program which helps many
disabled people meet basic needs. I hope it will be processed as promptly as possible
by the Committee so it can come to the Floor of the House.

STaATEMENT oF HoN. DAvE W. EvaNns, A REPRESENTATIVE IN CONGRESs FrRoM THE
STaTE OF INDIANA

I want to add my support to that of my colleagues for the bill, H.R. 5610, which
will prohibit prisoners from receiving Social Security benefits.

I am sure many of you were as shocked as I was to learn that there is nothing in
existing law which states that an incarcerated individual will have his or her
benefit terminated or at least suspended. This is outrageous! The idea that notorious
criminals are sitting in prison cells collecting Social Security checks while hard-
working, honest retirees are trying to live hand to mouth from the same program is
offensively ironic.

What is even more ludicrous is that no one knows how many prisoners receive
benefits. The figure I have seen from the Social Security Administration is that
approximately 3,000 prisoners are recipients, based on a study “several years old.”
Other sources put the figure at about 30,000.

I am grateful for my colleague, the sponsor of this bill, Congressman Whitehurst,
for his diligent efforts to correct this matter and for requesting a General Account-
ing Office study which will reveal the scope of the problem. However, whether 3,000
or 30,000, the number is far too many. '

We have spent much time since I have been in Congress discussing ways to
ensure the viability of the Social Security system. We have sought methods to end
the drain on SS funds and restore the confidence of those who have earned their
benefits through years of honest labor. It is certainly a well placed step to wipe out
this unconscionable drain on an already flaggeling system. :

I congratulate my colleague in his effort to end the inequity of paying prisoners
while we speak threateningly of the future of responsible citizens depending on
Social Security. We pay enough for crime as victims and in public costs of trying,
convicting, and housing, rehabilitation, etc. without adding to the burden on public
funds by paying criminals once they are off the streets. The irony that it comes
from funds for those who are frequently the victims of crime is all the more cruel.

I urge the support of the subcommittee and my other colleagues in seeing that
this legislation wins expeditious and well-deserved approval of Congress.

StaTEMENT oF HoON., Marc L. MaRrks, A REPRESENTATIVE IN CONGRESS FrROM THE
STATE OF PENNSYLVANIA

I am very grateful for this opportunity to submit to your subcommittee testimony
regarding Social Security benefits for prisoners. I counmend the subcommittee for
conducting these hearings.

My interest in this issue results from a deep personal concern about the overall
financial stability of the Social Security system. It also is the result of expressions of
justified indignation conveyed to me by many of my censtituents who learned only
recently, as I did, from press reports that some eligible and indeed are receiving
Social Security disability benefits.

Let me at the outset make an important distinction between retirement benefits
and disability benefits. Retirement benefits are designed to compensate an individu-
al for lost income resulting from retirement. An individual becomes eligible for
retirement benefits after paying into the Social Security system for many years.
Retirement benefits have traditionally been viewed as an earned contractual right
and should be. I do not believe retirement benefits should be denied to prisoners
who have paid into the system over a life time.

Disability benefits, however, are designed to compensate and assist individuals
who have lost their gainful employment due to a physical or emotional disability.
Persons under twenty-four years of age may qualify for disability payments if they
have worked eighteen of the last thirty-six months prior to the period the disability
begins. Between twenty-four and thirty years of age, eligibility is established simply
by working half the time between twenty-one and thirty. These regulations show
the short term of employment required to establish eligibility for disability benefits.
In light of the ease of eligibility, it is easy to see that large numbers of prisoners
may be able to establish eligibility under current law, if they can document medical-
ly a physical or emotional disability. However, to provide prisoners with disability
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benefits makes no sense at all. These people aren’t working because they are
incarcerated, not because they are suffering some disability. Indeed, prisoners
cannot work even if they are in perfect health by the very fact of their incarcer-
ation.

Many of my constituents and, I am sure, most Americans are disturbed that such
a loophole exists in our present Social Security law. Frankly, I am surprised that
the Social Security Administration has not previously recommended that the Con-
gress correct this glaring abuse of the system. Those of us who served in the 95th
Congress were asked to approve a sharp increase in withholding taxes to keep the
Social Security system solvent. Recent studies indicated that despite the burden
these new taxes placed on many working men and women, they were willing to pay
because they believed in the Social Security system and recognized the changing
economic and demographic conditions that made additional taxes necessary.

However, I am confident that they cannot understand how Congress could design
a system which is subject to abuse by convicted felons, as has been docuriented here
today.

In view of the fact that this House only this year was discussing the financial
problems of the disability trust fund, and indeed passed legislation making major
changes in benefit levels, I think it imperative that this Congress act promptly to
correct this type of abuse of the Social Security system.

I have joined several of my colleagues in cosponsoring H.R. 5610 which will deny
disability benefits to prisoners. I would hope that following these hearings this
subcommittee would report H.R. 5610 or similar legislation to the full committee.
Likewise, I would hope the full committee would report this legislation promptly to

the full House so that this year we could effect the necessary changes in the Soctal .

Security system to put a halt to the present practice of providing some prisoners
with disability benefits.

\

STATEMENT OF HON. FRANK HORTON, A REPRESENTATIVE IN CONGRESS FROM THE
Srate oF NEwW YORK

Mr. Chairman, I am pleased to have this opportunity to comment on the payment
of Social Security disability benefits to convicted felons. I oppose these payments
and believe very strongly that they must be stopped. They represent both an
unnecessary bleeding of our Social Segurity System, and a circumvention of the
intent of the disability program.

Disability benefits were originally designed to assist seriously disabled individuals,
who are not longer able to work, to meet basic living expenses. Prisoners serving
sentence do not require such assistance. Their food, clothing, housing and other
expenses are already met through other state and Federal expenditures. In fact, the
Federal Government spends approximately $4.4 billion annually—between $18,000
and $20,000 per inmate—to maintain our Nation’s prisons. I personally believe that
appropriations of this magnitude should be enough, without also having to dole out
a monthly allowance.

I read in the Wall Street Journal today that a severe recession could again put
Social Security in the throes of bankruptcy. It is obvious to me that we are in the
midst of a worsening recession, the severity of which we cannot yet determine. 1
think it is essential, therefore, that we prevent a financial crisis for this important
program by beginning now to trim the fat from a bloated Social Security bureaucra-
cy. Eliminating disability payments to inmates is a step in the right direction.

There is no question in my mind that widespread public support exists for
legislation to stop disability payments to prisoners. Many of the papers in my
District, for example, carried articles on this subject generally, using as a particular
example the case of convicted murderer Sam Berkowitz, the “Son of Sam” killer.
Berkowitz receives more than $300 each month in disability benefits. Hundreds of
my constituents have either written or spoken to me in protest of these payments
and have asked that I support legislation to bring them to « halt.

Long before this issue captured the attention of the press, my colleague, Congress-
man Whitehurst, introduced legislation (HL.R. 5610} to prohibit disability payments
to inmates. I am an original cosponsor of this bill, which was introduced last
October. I urge that your Committee lend its quick and positive approval to H.R.
5610. We in the Congress have the opportunity to end an annual $60 million give-
away, and I hope that this hearing will provide the impetus for accomplishment of
this objective.
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StaTEMENT OF HON. LARRY P. McDONALD, A REPRESENTATIVE IN CONGRESS FrROM
THE STATE OF GEORGIA

Mr. Chairman, it is a pleasure to submit this testimony on behalf of H.R. 5618, a
bill which would prohibit prisoners from receiving federal Social Security disability
insurance benefits.

My office has received numerous complaints from the hard-working people of my
District and from individuals throughout the nation about the deplorable situation.

Most notorious, of course, is the case of David Berkowitz, New York City’s infa-
mous “Son of Sam” murder. Berkowitz is now receiving up to $300 per month from
the Social Security Administration because he allegedly is considered ‘“‘disabled by
.mental illness and unable to work.” The “Son of Sam” is serving a 315-year
sentence in Attica state prison for six cold-blooded, premeditated murders.

For the Social Security Administration to pay Berkowitz one cent in benefits is a
gross insult to the families of those six victims and to the truly disabled people in
my District and throughout the United States. It is also another blatant example of
government waste and inefficiency. -

However, Berkowitz js only the most glaring example of bureaucratic bungling
and a twisting of the intent of Congress. There are many more vicious prisoners
serving sentences in institutions across America on convictions ranging from child
molestation to murder who are also receiving Social Security disability payments.

The General Accounting Office (GAO) is in the process of conducting a thorough
investigation of this ridiculous situation but, unfortunately, the results will not be
available for consideration by this Subcommittee this week. However, I am hopeful
that this public hearing of the issue will shed additional light on the severity and
magnitude of the problem and serve as a springboard for corrective action by
Congress in the immediate future.

I would urge this Subcommittee to complete its study as rapidly as possible and

issue a favorable recommendation for passage of H.R. 5610 before the end of the
96th Congress.

Thank you.

StaTEMENT OF HON. GEORGE M. O’BRIEN, A REPRESENTATIVE IN CONGRESS FroM
THE STATE OF ILLINOIS

Mr. Chairman, I wish to submit the following statement for the record.

During recent years the Social Security program has been under a barrage of
criticism, some of it has been constructive and some has been ludicrous. But, I
suggest that no criticism has been more righteously inflicted than that pertaining to
the payment of disability insurance to incarcerated individuals.

Originally, Social Security funds were meant for the elderly for use during the
years following their retirement. It provided them with food, clothing, rent and
perhaps some other needs. Since then the program has been altered to also include
benefits for the mentally ill, the handicapped and other worthy recipients. The
present program is so comprehensive that it includes people with virtually every
disability imaginable but nowhere will you find even a remote reference to the
murderers, rapists, and thieves which are presently benefitting from the program.

When justice is exercised and an individual is incarcerated, he is being punished
for a crime committed against the state. The basic needs of the prisoners are
provided by the state with no monetary cost to the prisoner. This burden is tremen-
dous enough, but add to that the pension which the prisoners have created through
the collection of the monthly checks and thus, we have the ridiculous state of affairs
we are involved in today. The elderly and the other would-be recipients are in
jeopardy while convicts are eating candy and watching televisions in their cells.
Since the prisoners have no other costs, the benefits obtained are permitting them
to-lead a jail term of luxury, while it would provide a truly disabled person with
simply adequate amounts,

This is why, Mr. Chairman, that I urge the committee to do everything it can to

help the passage of this legislation and permit the funds to flow to the people who
are truly in need of such aid.

StaTeEMENT OF HOoN. MATTHEW J, RINALDO, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF NEwW JERSEY

Mr. Chairman, thank you for this opportunity to present testimony for inclusion
in the record of these hearings. An important matter is before the committee; one
which affects the lives of many Americans, and has aroused considerable interest
among my constituents in New Jersey’s 12th Congressional District.
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The issue at hand is whether individuals committed to penal institutions, who
might otherwise qualify for Social Security disability, should receive these benefits
while incarcerated. . oo

Recently, it has come to public attention that some prisoners are afforded disabil-
ity aid under the federal program. I respectfully submit that this practice is con-
trary to the spirit of the law and offensive to the citizenry. The intent of the
disability program is to extend to workers, who become disabled, financial assist-
ance to meet their basic needs. When an individual is imprisoned, those needs are
met by the institution at the taxpayers’ expense. To additionally proffer inmates
disability benefits is, in effect, duplicating these payments, and rewarding criminals
at the expense of law abiding citizens. o )

I favor legislation denying disability benefits to an individual committed to a
penal institution for the term of the sentence. Furthermore, should it be determined
that these payments cannot be legally interrupted, then consideration should be
given to assigning a portion of the compensation to the institution of commitment to
help defray the cost of beneficiary’s care.

These proposed adjustments in the Social Security Disability Program should not .

affect the eligibility of dependants of inmates who may be receiving benefits at the
time of incarceration, or who may later qualify. Nor should the level of payments to
dependants be in any way diminished so as to cause greater financial hardship.

Thank you once again, Mr. Chairman, for the opportunity to submit this testimo-
ny. May effective legislation halting this objectional practice result from this hear-
ing with House action in the immediate future.

STtaTEMENT OF HoN. BiLL RoYER, A REPRESENTATIVE IN CONGRESS FrOM THE
StaTi OF CALIFORNIA

The introduction of H.R. 5610 represents a bold attempt to correct one of the
great inequities in the administration of our Social Security disability insurance
program. I ask that the bill be favorably reported out of the Subcommittee on Social
Security of the House Ways and Means Committee. .

This long-overdue legislation forbids Social Security program administrators to
authorize disability benefit payments to prisoners on the basis that diminished
physical or mental capacities preclude them from gaining and holding a job. It
rightfully puts an abrupt halt to the ability of criminals serving time in penal
institutions to collect government funds and deposit them in private, outside bank
accounts.

It should be obvious that the ability to gain employment is irrelevant to those
who have been incarcerated for crimes they have committed, and thus }-emoved
from the job market. How can our government, which complains so vociferously
about a financially faltering Social Security Systsm, condone the payment of pre-
cious funds to those who plainly have no need of employment? How can our
government continue to allow felons to profit financially from their misdeeds, while
our unemployment rate among honest, law abiding citizens soars, and the compen-
sation given them barely reaches the subsistence level? This is a travesty that
demands corrective action. i

I am advised that Social Security disability payments to prisoners is a long-
standing practice that costs upwards of $60 million annually. The Government
Accounting Office is currently attempting to verify this figure, but its study, I am
further advised, will not be completed for the sub-committee hearing. GAO officials,
however, are expected to testify, and it is my hope that their comments will point
up the absurdity of the present law and that proper corrective legislative action will
result.

STATEMENT OF Hon. ROBERT S. WALKER, A REPRESENTATIVE IN CONGRESS FrROM
THE STATE OF PENNSYLVANIA

Mr. Chairman and members of the committee, I am grateful for this opportunity
to testify in support of a vitally needed reform in our nation’s Social Security
program, and I thank my colleagues for their hard work and contribution to these
timely hearings. Moreover, I would like to express my wholehearted support for
H.R. 5610, which I am convinced embodies -the proper corrective steps needed to
close this dreadful lonphole in our Social Security system, which opens the door for
convicts to become beneficiaries. I feel that no contribution that I could make to this
forum would surpass the comments I received from my constituents in recent weeks
regarding the matter of convicts receiving benefits. Therefore, I would simply like to
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submit for the record a portion of several letters I have received from persons in my
District which I feel address the issue very poignantly.

My constituents comments are as follows: ) ) )

“T"worked all my life and started collecting Social Security a year ago only getting
$124 per month. I cannot understand how a murderer can get over $600 a month for
never contributing a cent to qualify. Some prisoners are getting $700 a mont}'_l for
schooling. What good is all that schooling when he.isn’t. going to get out of prison.
Personally, I feel this is another way the taxpayer is being duped by a government
agency.”

g“I \i'ras shocked after watching Prime Time television’s account of the prisoners
receiving Social Security benefits. Seeing these men in prison and knowing they are
receiving Social Security made me ill. The men are there because they have broken
the law. They are provided with all the physical comforts necessary and are unde-
serving of anything more.” .

“There are many things being done by our government that I don’t approve of but
I think the worst and most unfair is the fact that Social Security is being paid to
many prisoners. They are receiving free room and board, medical care, and educa-
tional benefits. How can they possibly be uatitled to Social Security benefits? I
wouldn’t mind paying more taxes if the money was used wisely, but it is shameful
that money is abused like this by our government.” o )

“One prisoner is getting more in Social Security than his wife, who he tried
unsuccessfully to kill but whose legs he did succeed in destroying by planting a
bomb in her car. Suffice it to say that while our wonderful country is taking its
lumps these days on an international level, I hardly think we need to condone such
an internal paradox of subsidizing that segment of society which least deserves it—
whether or not it was earned prior to conviction or not, it should be forfelteq when
the gravel falls along with other rights. This is social welfare abuse in the highest,
and one that should end once and for all.”

I trust that these hearings will serve to bring a sense of urgency before the full
House in addressing a much needed reform and that the House will expeditiously
act on H.R. 5610. Again, thank you for this opportunity to be a part of this
discussion.

Crr1zeNs UNITED FOR REHABILITATION OF ERRANTS,
Austin, Tex., June 25, 1980.

Congressman dJ. J. PICKLE,
Chairman, Subcommittee on Social Security,
Washington, D.C.

DEAR CHAIRMAN Prckie: CURE welcomes the attention of your committee to the
issue of social security benefits for prisoners. As Congress becomes outraged over
the possible abuses of certain prisoners receiving benefits, I know your committee
will also look at both sides of the issue. )

On the other side are prisoners who while serving their country became addicted
to drugs and are now incarcerated. I know this may concern only yeterans’ benefits
but there is a deplorable lack of data on this issue of benefits to prisoners. )

Also, what will be the impact of curtailing benefits to prisoners who receive no
money at all in the form of wages or allowances. ) )

Finally, we hope that your committee will make certain that all prisoners who
work eight hours a day can receive social security credits.

STRIKE THREE

We do not excuse their crimes but we believe their culpability somewhat dimin-
ishes for certain veterans especially of the last war. ] . .

For many, this would mean strike three in regard to their country if their
benefits were cut off. Strike one occurred when they volunteered or were drafted
into that demoralizing war. Strike two occurred when they returned to unemploy-
ment and no treatment for a drug problem. )

These two strikes are more real in Texas since minorities (Black and Mexican-
American) were over-represented in Viet Nam and are now over-represented in
prison. (Over 60 percent out of a general population of less than 30 peycent.)

I cannot prove this correlation statistically because the prison system will not
gather the data. However, from our experience of corresponding and working with
over a thousand prisoners a year for the past eight years, I am convinced that a
great many veterans of the Viet Nam era are in the state prison.
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DESTITUTE

Texas is one of three remaining states that do not pay any wage or have any
allowance. For example, page 10 of your Committee Print mentions that the Florida
state prison system gives an allowance of $15 a week.

If benefits were cut off from Mr. Scott (letter enclosed) there is a possibility that
he would not have sufficient funds to buy his loved ones a birthday card.

Mr. Scott is also dying of cancer and is trying to be parolled in order that he “be
allowed the dignity of dying in freedom.” One of the requisites for parole ‘is a

“guaranteed job and residence. However, he is hoping that this will be waived since

with his benefits accumulated and constant he would not only be financially inde-
pendent but also be able to pay for his chemotherapy.

SOCIAL SECURITY CREDITS

As you know, I have written you previously concerning this issue. Of course, since
Texas pays no wage prisoners cannot receive social security credits. Texas is known
for its long sentences and all prisoners must work in the state prison. Thus, even
though they have worked for years in prison, many in later years when they are
released end up on the welfare rolls.

In the past legislative session we were able to pass in the House a small wage for
prisoners. I am hopeful that we can pass this wage next session. One of our
arguments will be that the prisoners could then pay into social security and not in
their later years become a burden on the taxpayer.

HEARING IN HUNTSVILLE

You mentioned in a previous letter that you have asked your subcommittee staff
to look into prisoners paying into social security. I believe all three of these points
should not only be researched but alsc testimony taken from prisoners. Thus, by
this letter I am requesting that you have a hearing in Huntsville, the headquarters
of the Texas prison system, where prisoners would have the opportunity to testify.
Perhaps then, solid data can be gathered rather than relying solely on sensational
cases.

Sincerely,
CHARLES SULLIVAN,
Executive Director.

HunTtsviLLE, TEX., June 16, 1980.

CHARLES AND PAULINE SULLIVAN,
Austin, Tex.

DEarR MR. aAND Mgs. SurLLivan: I presume that you folks have heard of the
Archer-Conable Bill that has been introduced in the United States House of Repre-
sentatives. Rep. J. J. Pickle, D-Texas, chairman of the House Ways and Means
Committee on Social Security has scheduled June 20 hearings on this new form of
government theft.

This bill would deny Social Security Disability and student benefits to prisoners.
Veterans Disability and educational benefits would be denied under another bill
now pending in the House.

What we would all like to know is: What the hell is this? I might be a convict
now, but have worked most of my life and paid into Social Security. I now draw
Social Security Disability and I am entitled to it. I am also honorably discharged
from the United States Navy and am also entitled to my Veterans Rights simply
because of this fact.

Furthermore, most states pay their prisoners small sums of money for various
jobs within the prison system. They also deduct Social Security Taxes in the appro-
priate amount from these small earnings. Are we now going to be told by our
glorious leaders that even while we are paying our taxes that we are going to be
disallowed the accrued ben¢:its should we become-disabled?

How about the refugees, Cubans and illegal alien immigrants to this country who

have not paid in one red cent but nevertheless are able to get their unearned share
of the taxpayers money. We, even as convicts, remain citizens of the United States
of America and I think that most of us also remain patriotic to- our homeland.
However, things like this make one wonder whether it is all worthwhile. ’
* We are doing our time; we are paying our debt, and we hope to come out of the
prisons better for the experience, but legislation like this by our government would
be a severe blow to the corrective efforts of our prison systems inasmuch as it’s
obvious propensity to sour the minds of all prisoners on the fairness of our govern-
ment could be debilitating to the very concept of rehabilitation.
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Why don’t they introduce a bill that would take away our citizenship too? They
might just as well. Then we could really tell them to “Jam It”. As aliens or
disenfranchised Americans we would then be eligible for other benefits in monetary
amounts greater than what we had before. Maybe the Congress of the United States
could deport us to one of the nice quiet islands in the South Pacific and send us
U.S.D.A. approved peanut-butter in five gallon cans—the same as we have been
geting all along at most of our prisons. With some fishing equipment we could do
quite well and, just think, red-neck congressman like Archer and Conable would
flhtlan be free to pick on old age pensioners and others who most surely need their

elp.
Very truly yours,

Nem E. Scerr.

HuntsviLLE, TEX., June 5, 1980.

DEAR MR. AND MRs. SurLivan: I thought that I had already sent you a copy of the
attached article, but want to be sure, so here is another.

It seems that something could be done about this deplorable situation. A case in
point: James G. Miles, 269527, died at John Sealy Hospital in Galveston on May 29,
1980 with cancer of the lung. In February, with full knowledge that Mr. Miles did
not have long to live, the Parole Board put him off for a year. He only had a 12 year
sentence with 3% yrs served on it. His mother, Bessie Fincher of 1002 Mt. Auburn
in Dallas and his two brothers had tried over the past three months to get him a
medical reprieve or parole reconsideration. They have money and could have cared
for him. This was cruel.

The people here (employees of T.D.C.) really want to see us get out, but there is
not much they can do about it except to write to the Board about our medical
condition, and then only on request from the Board.

In my case, I am still able to “walk around” after having had surgery and
chemotherapy. At my own request and for therapeutic reasons, I continue to work
as a bookkeeper, but I still have some pain and realize that I could go the same
route as Mr. Miles at any time. I have a place to stay for “free”; I draw disability
and I am a Navy Veteran with an honorable discharge. (Korea) I have served 5 flat
years on my life sentence.

I have seen a lot of guys die here that could just as well have been sent home. It
is flatly pitiful and I sure hope that you folks will exert all of the influence you
have in getting the governor to¢ commute the sentences of these prisoners or to
effect some remedy to the current mess.

Very truly yours,

NEIL E. Scorr.

CANCER PaTIENTS IN PRISON

It is not in the best interest of the State, the Taxpayers or of Justice to keep
terminally ill prisoners; particularly those who have a place to go—to homes and
families who will care for them; To Veterans Hospitals, Nursing homes and to
private hospitals and other facilities for those who are able to afford it. Social
Security recipients and those who are eligible for Medicaid, Medicare, Supplemental
Security Income, Disability and other benefits are able to provide for themselves
outside of & prison situation. These patients should be allowed the dignity of dying
in freedom.

Alternative cancer therapies are not available to prisoners. They have only one
choice—John Sealy Hospital in Galveston where orthodox treatment is adminis-
tered; Chemotherapy, Radiation & Surgery. Other, and in many cases more effective
cancer treatments are totally beyond their reach.

Psychological variables do influence the course of disease. Suppressed emotions,
tension and a sense of hopelessness are inherent to any prison environment and
combine to adversely effect even partial recovery.

The Medical Reprieve and Commutation of Sentence provisions in our state law
are not now being used to any considerable extent. A bill should be introduced in
the State Legislature that would require or allow the sentencing court to review a
terminally ill prisoners case in the light of what length of sentence would have been
imposéd had the defendant had a serious or terminal disease at the time of sentenc-
ing, OR, to review the sentence in the light of how much time the prisoner has
served to date, his prison record and his present life expectancy.

In cancer, particularly, the denial, by incarceration, of alternative therapies,
proper diet and nutrition and an atmosphere compatible to at least temporary
recovery is fandamentally a denial of the right to live
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here may be those who would say, “Oh Well, if fshe prisoner is able to vyalk
arg‘und, if hjt,e is able to steal, rob or rape, he may just go wild in }-us. terminal
condition because he has nothing to lose.” Let me assure you that this is not the
case: A dying man reforms his morality and his general attltudq toward .hlS remain-
ing life, his God and his fellow men. With his dlgease the pu;nshmgznt is now two-
fold. The very thought of dying in prison is appalling and continued incarceration of
those individuals is inhumane. They have paid—And they have changed—In
Spades! ) ) )

At this time there are approximately 14 terminal cancer patients in the Texas
Department of Corrections. Fourteen—our of almost_28,000 prisoners! Is it toq much
to ask for mercy? These men have sentences ranging from two years to life and
even those who are currently eligible for parole are not .always released. I know all
of these men. I am one of them with a medical prognosis of 40% X 5 Y(_aars and a
Life Sentence. There is no possibility that I can survive to do ﬁh1s time. Some
patients improve, but in cancer these improvements'or remissions” are not perma-
nent. There is no “cure”. The fight against the disease is const,tant and difficult
under normal circumstances; in prison it’s “out of sight”, but that’s a book in itself.

The cancer has increased the severity of the original sentence. Must we die here?
That was not the intent of the sentencilng coufgz. ?}'}mos.t everyone gets out some-
time. The severity of the punishment no longer fits the crime.

rEarge numberéy of prisc?ners are paroled and discharged from T. D. C. each year.
On any given day of the week the total number of prisoners paroled apd dlscharged
is greater than the total number of terminal cancer patients. Certain 'cons1der§d
risks are involved in the parole process. Certainly no more risk would be involved in
releasing the cancer victims. Indeed, as indicated above, much less or none.

Is there no compassion left in government?

CoramMm, N.Y.

DEeArR CoNGRrEssMaN: We would like to go on record as suppo.rting you in your
effort to see that Berkowitz and other criminals are <‘iie.n1ed”Somal Security while
serving their prison terms. This is carrying American “rights” much too far. Thank

ou.
Y RuTH AND IRWIN ABRAHAM.

AMERICAN BAR ASSOCIATION,
Washington, D.C., June 18, 1980.

n. J. J. PICKLE, ‘

I(-Z'Il?airman, Subcommittee on Social Security, Committee on Ways and Means, U.S.
House of Representatives, Washington, D.C. . .

DeAR MR. CHAlRMAN: We have received notice that the Subcommittee on Social
Security has scheduled a hearing on Friday, Junq 20,_ 1980, on the receipt of social
security benefits by persons incarcerated in penal institutions.

I wanted to let you know that, while the Association dges not have a presently
established formal policy on this criminal justice related issue, the ABA House of
Delegates will be considering several matters touching upon the.substance of your
hearing at the Associaticn’s July 31-August 6, 1980, Annual Meeting.

Specifically, the Standing Committee on Association Standards for Cnmma} Jus-
tice will be presenting recommendations to the House of Delegates for adoption of
new Standards on the Legal Status of Prisoners. Several of the proposed standards
are relevant to your Subcommittee’s inquiry. For example, proposed Standard 23-
8.7() provides, “persons convicted of any offense or conﬁned. as. a result of a
conviction should not, for that reason alone, lose any otherwise vested pension
rights or become ineligible to participate in any govex:nmental program providing
relief, medical care, and old age pension.” In addition, sgv_eral other proposed
standards which govern prisoners’ wages, hours and conditions of employment
involve social security issues. Finally, the commentary to the proposed standards
recommends that the Social Security Act should be amended to allow coverage for

rk performed in penal institutions.
wi&t t%lis point in tIi)me the proposals I've outlined are merely proposals and do not
represent Association policy. Nonetheless, I thought it would be helpful for you to
know that our House of Delegates has these matters on its August agenda.
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I will advise you promptly as to the American Bar Association’s final action on
the proposed standards which relate to social security benefits for incarcerated
persons and hope that this information will assist you in your deliberations.

Sincerely,
HerserT E. HOFFMAN, Director.

AMERICAﬁ CORRECTIONAL ASSOCIATION,
College Park, Md., July 25, 1980.

Hon. J. J. PicKLE,
Chairman, Subcommittee on Social Security, Committee on Ways and Means, Wash-
ington, D.C.

Dear MRr. CuHAIRMAN: It has come to our attention that your Subcommittee
recently held hearings concerning the receipt of social security benefits by prison-
ers.

As the professional association for ccrrections in the United States, we would be
pleased to share with you our position on the issue.

Please let us know if you contemplate conducting further public hearings on the
subject. We feel very strongly that denying incarcerated offenders social security
benefits would have a further deteriorating effect on our efforts to effectively utilize
available resources to prepare the successful reentry of offenders back into the
mainstream of society.

Thank you.

Peace,
AnTHONY P. TRAVISONO,
Executive Director.

StaTEMENT OF THE LAwYERS' CoMmMITTEE FOR CiviL RicHTs UNDER LAwW

The Lawyers’ Commiitee is strongly opposed to the bills now pending before
Congress which are designed to limit the entitlement of incarcerated and/or convict-
ed prisoners to social security benefits. These comments address our opposition to
the denial of benefits under any circumstances, as well as our objections to particu-
lar provisions contained in the pending pieces of legislation.

The termination of benefits to incarcerated criminals would be a drastic and
unprecedented change in the social security program, and would be an arbitrary
denial of benefits, unconstitutional under both the Due Process Clause of the United
States Constitution and the clause prohibiting bills of attainder. In addition the
Lawyers’ Committee objects to a number of specific provisions contained in the
pending pieces of legislation:

(1) The pending legislation as it applies to individuals who committed crimes or
were convicted prior to passage of the legislation constitutes a legislatively imposed
punishment for past acts and thus violates the constitutional prohibition against ex
post facto laws.

(2) Those iegislative proposals that apply to incarcerated individuals who have not
yet been convicted of a crime or who are incarcerated by reason of insanity are
invalid.

(3). Those proposals that apply to dependents of incarcerated persons are invalid.

I. IT IS IMPROPER TO DENY SOCIAL SECURITY BENEFITS TO INCARCERATED
INDIVIDUALS

A. Such a sweeping denial of benefits is unprecedented

Under existing law, benefits may only be terminated in three limited situations.
The first applicable provision is 42 U.S.C. § 402(n), which provides for the termina-
tion of benefits to any individual who is deported for several narrow categories of
offenses including illegal entry, subversive activities or designated crimes. The
second provision, contained in 42 U.S.C. § 402(u), permits a court, as part of its
sentence, to terminate social security benefits of individuals convicted of subversive
activities, espionage, treason, sabotage and similar federal crimes against the gov-
ernment. The final provision, contained in regulations, denies entitlement to survi-
vor’s benefits or payments on the earnings record of a worker if the beneficiary is
convicted of a felony for intentionally causing the worker’s death.

Each of these provisions is addressed narrowly to a particular group of beneficia-
ries deemed unworthy of receiving social security benefits. The various bills now
under consideration would deny certain categories of benefits to all incarcerated
and/or convicted beneficiaries regardless of the reason for their imprisonment and
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the severity of their crime. Such a sweeping denial is contrary to the more meas-
ured benefit terminations in existing legislation.

Experience in the area of civil service retirement for federal employees indicates
that broad denials are unwise. The “Hiss Act” was enacted in 1954 with the purpose
of preventing Alger Hiss from receiving a federal pension for his years as a govern-
ment servant.! The Act which had the effect of denying benefits to a great many
government employees who committed nontreascnous offenses such as bribery,
fraud, embezzlement, rape and murder, was amended in 1961 to restore benefits to
such individuals. The legislative nistory demonstrates that these “punishments have
been absolutely wrong and have gone too far.” Hiss v. Hampton, 338 F. Supp. 1141,
1152-53 (D.D.C. 1972). Especially in light of the fact that the number of prisoners
receiving social security benefits and the types of benefits being received are un-
known, Congress should not take such drastic action without further study. The
proposed legislation not only sweeps too broadly, but also affects the poor and
minorities most severely since the prison population is disproportionately comprised
of these groups.

B. The proposed legislation violates the due process clause of the Constitution

This legislation which would deny benefits to incarcerated individuals is arbitrary
and irrational and therefore unconstitutional. Social security benefits are viewed by
most recipients as entitlements for years of productivity in the labor market. A
comment of Senator George, the Chairman of the Finance Committee when the
Social Security Act was passed supports this view:

“Social Security is not a handout; it is not charity; it is not relief. It is an earned
right based upon the contributions and earnings of the individual. As an earned
right, the individual is eligible to receive his benefit in dignity and self-respect.” 102
Cong. Rec. 15110,

Flemming v. Nestor, 363 U.S. 603, 623 (1960), reh. denied, 364 U.S. 854. Although
social security benefits are not, strictly speaking, vested property rights, Congress
may not exercise its power to modify the statutory scheme free of all constitutional
restraint. Arbitrary denials of benefits violate the Due Process Clause of the Consti-
tution. Id. at 611.

The only conceivable legitimate legislative purpose in passing this amendment is
fiscal economy. However this does not appear to be the legislative reason for
passage of the legislation. Concerns that some prisoners who are not really disabled
are receiving benefits can be handled by more careful administration of the pro-
gram. Further, there has been no effort to deny benefits to persons housed in other
types of state or federal institutions or to require all prison inmates to pay for their
own support as in Florida. It is true that the legislature need not regulate an entire
area in order to regulate at all. However, the present legislative proposals must
properly be viewed as strictly penal and unrelated to the purposes of the social
security program, since legislation on the subject is proliferating without careful
study of the issues involved and in response to concern that individuals such as Son
of Sam are receiving disability benefits.

The penal nature of this legislation is clear when it is recognized as a hasty and
emotional response to the outrage felt by many that vicious members of society may
receive social security benefits. This is in contrast to the response of New York
when it passed the Waterfront Commission Act of 1953 which prohibited the collec-
tion of dues and contributions by any union if an officer of the union had been
convicted of a felony. This was valid regulation of the waterfront and not merely
punishment of felons. The Supreme Court found that:

“New York was not guessing or indulging in airy assumptions that convicted
felons constituted a deleterious influence on the waterfront. It was acting on impres-
sive if mortifying evidence that the presence on the waterfront of ex-convicts was an

1The Act, 5 U.S.C. § 8312 provides:

“(a) An individual, or his survivor or beneficiary, may not be paid annuity or retired pay on
the basis of the service of the individual which is creditable toward the annuity or retired pay,
subject to the exceptions in section 8311 (2) and (3) of this title, if the individual—

“(1) was convicted, before, on, or after September 1, 1954, of an offense named by subsection
(b) of this section, to the extent provided by that subsection; * * *

“(b) The following are the offenses to which subsection (a) of this section applies if the
individual was convicted before, on, or after September 1, 1954: * * *
bi “(3:) }Dgrjury committed under the statutes of the United States or the District of Colum-

ia

“(B) in falsely testifying before a Federal grand jury, court of the United States, or court-
martial with respect to his service as an employee in connection with a matter involving or
relating to an interference with or endangerment of, or involving or relating to a plan or

?tEeIPBt to interfere with or endanger, the national security or defense of the United States
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important contributing factor to the corrupt waterfront situation.” EdVeau v.
Braisted, 363 U.S. 144, 159-160 (1960).

C. The proposed legislation is an unconstitutional bill of attainder

Penal legislation is also unconstitutional as a bill of attainder. Trop v. Dulles, 356
U.S. 86 (1958) (a statute, which decreed denationalization for those found guilty of
deserticn, held to impose an unconstitutional penalty.? Since any effort to deny
incarcerated criminals social security benefits is not a rational regulation under the
social security program, but is a penalty imposed on an identifiable group by
legislaé;ive acf, such legislation, if passed, would be unconstitutional as a bill of
attainder.

II. PROBLEMS WITH THE LEGISLATIVE PROPOSALS AS PRESENTLY DRAFTED

Even if legislation designed to terminate the social security benefits of incarcerat-
ed criminals were constitutional, the legislative proposals currently before Congress
would be infirm in a number of respects.

A. The current proposals violate the constitutional prohibition against “ex post
facto” laws

The current proposals are invalid ex post facto laws violative of Article I, Section
9, Clause 8 of the United States Constitution, as to those individuals who committed
crimes or were convicted prior to the enactment of any legislation. “The mark of an
‘ex post facto’ law is the imposition of what can fairly be designated punishment for
past acts.” De Veau v. Braisted, supra, at 160. Congress may only impose penalties
or disabilities for prior conduct if the restriction . . . ‘comes about as a relevant
incident to a regulation of a present situation, such as the proper qualifications for
a profession.’ . . . On the other hand a statute is an ex post facto law, and invalid, if
its purpose and effect are to punish for past conduct and not to regulate a profes-
sion, calling or present situation.” (citations omitted) Hiss v. Hampton, supra, at
1148.

In Hiss, the court determined that the retroactive denial of pension benefits to
Alger Hiss under the “Hiss Act,” enacted in 1954, was penal. The court held that as
applied retroactively to the plaintiff who was a government emgloyee only until
1947 and was convicted of perjury in 1950, the statute was invalid as an ex post
facto law. The court stated that retroactive punishment of former employees for
their past misdoing “has no reasonable bearing upon regulation of the conduct of
those presently employed.” Id. Similarly the denial of social security benefits to
already incarcerated convicts is an ex post facto law since it renders acts punishable
retroactively in a manner in which they were not punishable when committed, and
does not serve to regulate the present conduct of those convicted. See Burello v.
Commonuwealth, State Employes’ Retirement System, 411 A.2d 852 (Pa. Commw. Ct.
1980) (statute is unconstitutional as an ex post facto law since it provides retroac-
tively that public employee pension benefits are forfeited if the employee was
convicted of a crime related to public office).

B. Insofar as the current proposals terminate the benefits of incarcerated individuals
who have not yet been convicted of a crime, they are invalid

A number of the current legislative proposals would deny benefits to individuals
who are incarcerated but who have not yet been convicted of a crime. H.R. 5610
terminates disability payments during any month that an individual is confined in a
penal institution. H.R. 3524 would deny benefits to any individual who was entitled
to disability, old-age, survivors or dependent benefits. Although the proposal intro-
duced by Senator Wallop, S. 2722, generally requires conviction as well as incarcer-
ation, it would also apply to inmates in a facility for the criminally insane who have
been found not guilty of a crime by reason of insanity or have been found mentally
incompetent to stand trail.

It is unconstitutional to impose punishment prior to conviction. Only indigent
individuals unable to make bail will be penalized by such provisions. Further,
individuals in facilities for the criminally insane should not be denied benefits. They
are incarcerated for treatment, not punishment, when they have not been tried or
have been found not guilty by reason of insanity. One cannot rationally distinguish
between such individuals and individuals civilly committed to public mental institu-
tions.

2 See “Annotation Bill of Attainder,” 4 L.Ed.2d 2155 (1960), which defines a bill of attainder as
“any legislative act which takes away the life, liberty, or property of a particular person named
or an easily ascertainable person or group of persons because the legislature thinks them guilty
of conduct which deserves punishment.” Id. at 2156.
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C. Insofar as the current proposals deny benefits to dependents of incarcerated
individuals, they are invalid

Under Senator Wallop’s bill, benefits to dependents of incarcerated persons would
be withheld. As a practical matter such denials are unwise, since dependents of
incarcerated individuals are often left without support and will be forced to seek
other means of governmental support if denied dependents benefits under the social
security program. Further, such a denial works an illegal penalty on innocent
individuals. In Heikkila v. Celebrezze, 222 F. Supp. 629 (N.D. Cal. 1963), the court
considered whether to deny a lump sum benefit to the widow of a primary benefici-
ary denied benefits under 42 U.S.C. § 402(n). The court considered it an “inequitable,
unconscionable result as against an admittedly innocent citizen and resident who
has not offended any law of the United States—nor done anything inimical to the
public interest.” Id. at 631. The court concluded: “To deprive plaintiff of the claimed
benefit would work a punishment and penalty upon the widow.” Id. Similar consid-
erations counsel against the denial of benefits to dependents of incarcerated individ-
uals whose social security benefits are terminated.

III. CONCLUSION

The Lawyers’ Committee requests that the Subcommittee on Social Security reject
the proposed amendments to the social security program.

STATEMENT OF ROBERT J. MYERS, SILVER SPRING, MD.

Mr. Chairman, and Members of the Committee, my name is Robert J. Myers. As
you know, I have the honor of being a consultant to the Committee on Ways and
Mean_s. However, I am not testifying in that capacity, but rather in my individual
capacity.

I am currently a member of the statutory National Commission on Social Secu-
rity, having been appointed as one of the two members designated by the House of
Bepresen.tatives. I was Chief Actuary of the Social Security Administration from
1947 until my resignation in 1970. I am Professor of Actuarial Science Emeritus,
Temple University. Currently, I do extensive consulting work in the fields of Social
Security and employee benefits. The views that I am expressing are solely my own
and are not necessarily those of iny organization with which I am affiliated.

Currently, there is considerable discussion about the fact that Social Security
benefits are payable to persons who are imprisoned. Payment cannot, of course, be
made to an individual whose crime was the murder of the person on whose earnings
record the benefit is based.

Most of the cases of payment of benefits to prisoners are those where disability
benefits are awarded on the basis of mental conditions. There may be a few cases of
aged prisoners being eligible for old-age or survivors benefits. Also, there are a
numbe;' of prisoners who are under age 18 or who are aged 18-21 and taking
gt'iu(;:atlonal courses and whose parent is an old-age or disability beneficiary or has

ied. ‘

Prohibiting such payment of benefits appears to raise significant constitutional
questions. There are also problems as to persons being in jail for only short periods,
even only awaiting trial.

One.solution to this apparent anomalous situation would be for the government
operating the prison to charge a realistic amount for maintenance for prisoners who
have a steady, continuing source of (and reasonably large) income. Allowance might
be made for use of Social Security benefits of prisoners by their families.

It would appear that the determinations of disability due to mental conditions are
too lax. The individuals involved were generally engaged in gainful activity before
imprisonment and in many instances their physical and mental condition has not
changed at all—just their opportunity to perform such activity. Some tightening up
in this area should probably be done in the administration and adjudication of
disability.

As to prisoners receiving benefits on the basis of full-time school attendance, I
think that this could be ruled out on several grounds. But to do so will take some
substantial efforts on the part of the administrators. A change in the law might be
made to make it clear that courses taken in prison do not meet the requirement of
“full-time school attendance.”
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NaTIONAL RETIRED TEACHERS ASSOCIATION AND
AMERICAN ASSOCIATION OF RETIRED PERSONS,
Washington, D.C., June 27, 1980.

Hon. dJ. J. PiCKLE,
Chairman, Subcommittee on Social Security, Committee on Ways and Means, Wash-
tngton, D.C.

Dear ConGrEssMAN Pickre: The National Retired Teachers Association and the
American Association of Retired Persons would like to express theéir interest in the
legislation discussed at the hearing of June 20 before the Subcommittee on Social S
Security concerning the denial of social security benefits to prison inmates. We
would appreciate it if our comments could be placed in the hearing record. ;

While the Associations recognize the existence of certain abuses within the ¢
system and the need that they be eradicated, we would like to express concern over
the possible ramifications of potential legislation in this area. We feel that it is
important that any legislation directed toward this problem adhere to the basic
principles and philosophies of the social security system. Several problems inherent
in legislation' denying benefits to prisoners were brought up at the hearing, and
they must be given due consideration.

Some of the problems, with suggested legislative remedies, relate to the unequal
treatment of different groups within a similarly situated class. Convicts with sen-
tences less severe than imprisonment (such as probation) could presumably continue
to receive benefits if otherwise eligible while those sentenced to imprisonment
would not. In addition, those suffering pre-trial detention could suffer additionally . .
while suspects who have been released would not. '

The fact that only those in prison would lose benefits is a result of what appears
to be the rationale for such legislation, that is, the denial of benefits should be based
on a lack of need for them. This bases denial of benefits on the status of being
incarcerated and not the underlying reason for such incarceration. It is argued that
prisoners whose basic needs (i.e., food, shelter, clothing) are taken care of by the
state, ought not be permitted to receive additional ‘“windfall” funds from the federal ;
government, which in many situations are allegedly used to purchase extravagant ~§
luxury items. Such-a theory, however, is inconsistent with the philosophy behind !
social security. Social security is not, and has never been, a system based on need. It i
is an earned right based on individual contributions. To deny benefits simply ‘
because they are supposedly ‘“not needed” would not be in the best interest of the
system. Any denial of benefits which does not comport with the basic principles of
the social security system would tend to weaken the system as a whole and would
set a dangerous precedent in paving the way for future denials. 5

The so-called needs theory would also negate the argument that those who ! (
commit crimes against the state must bear the risk of losing certain rights, in that :
under this theory the denial is not based on the status of criminality but rather on ’ ‘
the status of incarceration. !

The Associations are of the opinion that any forthcoming legislation in this area i
should be cautiously considered. Great care must be exercised in determining such
questions as: To whom are benefits to be denied? What types of benefits are to be
denied? For what reasons will benefits be denied?

It is hoped that the Congress will not act hastily in an effort to eliminate a small
number of glaring abuses. Perhaps the most reasonable course of conduct would be
to amend some of the eligibility requirements within the Act in an effort to cut
what are apparent abuses and inequitable receipts of benefits due to crime-related {’
“disabilities” while leaving the basic system of distribution intact.

We appreciate having had the opportunity to. express our concern about the
potential for the weakening of social security principles that is apparent in the
“needs-tested” remedies.

Sincerely,

Perer W. HUGHES, L S
Legislative Counsel. m
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