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WHITE-COLLAR CRIME IN THE OIL INDUSTRY

WEDNESDAY MAY 30, 1979

House oF REPRESENTATIVES,
SuBCOMMITTEE ON ENERGY AND POWER,
COoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
AND SUBCOMMITTEE ON CRIME,
COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittees met, pursuant to notice, at 9:30 a.m., in room
2123, Rayburn House Office Building, Hon. John D. Dingell, chair-
man of the Subcommittee on Energy and Power, and Hon. John
Conyers, Jr., chairman of the Subcommittee on Crime, presiding.

Mz, DINGELL. The subcommittee will come to order. '

The Chair announces that the rules of the committees with
regard to investigations will be carefully followed. The witnesses
will be questioned first by counsel, then the Chair will recognize
my colleagues in order of their appearance.

The Chair notes that Mr. Conyers, Mr. Gore, and Mr. Synar are
present at the time the subcommittees convened. _

The Chair is very honored and pleased to announce the two
subcommittees, the Subcommittee on Energy and Power and the
Subcommittee on Crime, with Chairman John Conyers, are able to
get together to deal with questions relating to oil pricing and
similar matters. .

The 1973 Arab oil embargo and the resulting enormous price
increases led to a number of well-recognized schemes to cheat on
oil prices and to violate criminal laws prohibiting unjust enrich-
ment and fraud. ‘

Millions of taxpayer dollars have been spent by the Departments
of Energy and Justice to ferret out fraud and abuse in the oil
industry over the past 6 years. These efforts have resulted in
exactly one successfui criminal prosecution—the chairman of the
board of Florida Power.

In 1976 the Subcommittee on Energy and Power held hearings
on the “daisy chain” cases where fuel oil had been fraudulently
routed through numerous dummy corporations for the express pur-
fose of illegally inflating the price in violation of price control

aws. .

Because of the automatic fuel adjustment clause there was no
incentive on the part of utilities to keep the price low. DOE identi-
fied and audited hundreds of these daisy chain cases. Energy offi-
cials alleged that most utilities either suffered from or participated
in daisy chains. Yet only the Larcon-Matrix/Floride Power case
has been sent to grand jury.
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Like the daisy chains that were created shortly after the embar-
go, hundreds of crude oil resellers sprang up overnight. Because of
t‘he enormous incentive to flip “old” price-controlled oil at $5 into
“new” oil at $12 per barrel, consumers have been bilked of billions
of dollars since 1975.

_Again, because of the entitlements program there was no incen-
tive on the part of refineries to keep the price low. DOE recognized
this scheme in 1975 and identified criminal activity—yet it took
until the spring of 1978 to make the first referral to the Justice
Department and until the spring of 1979 to obtain the first indict-
ment of a crude oil reseller.

Until the subcommittee’s most recent investigation there had
been no commitment on the part of either the Department of
Energy or the Department of Justice to enforce the criminal laws
against the oil industry. This was pointed out in a subcommittee
staff report dated December 4, 1978,

_ Whether this institutional coverup of these cases is due to inten-
tional malfeasance or bureaucratic ineptitude is one of the subjects
of our investigation. It is clear that some of the auditors and
lawyers in the field offices were auxious to enforce the law. Howev-
er, they ran into a stone wall in the form of the General Counsel’s
office in Washington.

It is primarily thanks to the efforts of some dedicated prosecu-
tors who were able to bypass this bureaucratic paper chain that
any indictments have been brought at all. We hope today to be able
Eot explore with them ways to insure better enforcement in the
uture.

In the hearings today and the next week we will look at the
criminal enforcement program of the DOE and the interplay with
the Department of Justice.

We have put off the public investigation of these Government
failures as long as we could. We cannot wait any longer. The
responsibility of Congress in its legislative oversight duties is to
Insure the adequacy of the administration of the law on a continu-
ing basis,

It dees. no good to perform post mortems when all the Govern-
ment principals have been promoted to other positions or moved
into industry. Unless we can see how the public interest is being
served, we cannot tell what resources we should budget for depart-
mental programs or what programs should be given priority.

We know indictments are outstanding. We do not wish to inter-
fere with the rights of any parties to a fair trial. To this end we
have scrupulously avoided any actions that might have affected the
indictment of any party.

In these hearings, we will restrict our questions to the process
and the general schemes to defraud and the failure of the Govern-
ment to pursue these cases. Evidence and comments on specific
gqscals must be left to the prosecutors in the cases they bring to
rial.

My colleagues, I am sure, will carefully respect concerns of the
committees on that particular matter.

I now recognize my cochairman, and distinguished friend and
colleague from Michigan, Mr. Conyers, for such comments as he
chooses to make.

&
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Mr. ConYERS. I want to thank the chairman for the unique idea
of joining these two subcommittees from two different standing
committees on this very important subject.

I subscribe not only to his opening remarks, but to the fact that
we have had a long and personal relationship in Michigan and
Detroit, and in the Congress for the years that I have been privi-
leged to serve there with him.

I would like very briefly to add some considerations to this
hearing from the point of view of the Subcommittee on Crime of
the House Judiciary Committee.

I think we should consider what it is we hope to accomplish. I
think that it should be demonstrated during at least the two hear-
ings that have been scheduled, the nature of oil reseller frauds and
how they are done.

We want to determine the degree of the inability of the Depart-
ment of Energy to conduct criminal investigations. We want to
examine, with the help of the GAO, the problems in referral of
criminal cases from the Department of Energy to the Department
of Justice.

We want to demonstrate that the oil industry has fraudulently
raised the price of fuel. We want to determine whether the Depart-
ment of Energy has kept tight limits on the investigations. We, of
course, want to hear from the very excellent numbers of witnesses
that speak to these questions. .

It seems to me that these hearings are necessary because the
public is demanding protection from our law enforcement agencies
against oil company white-collar crime, and they appare.itly are
not getting it.

The suspicion has arisen that there are scores of daisy chains
and oil reseller instances which bilk the public out of billions of
dollars which so far hardly anyone, not Departments of Energy or
Justice, nor the FBI, nor the FTC, have touched.

The year-long Subcommittee on Crime investigation of white-
collar crime has generally revealed that this kind of activity,
among the major oil companies, and other Fortune 500 corpora-
tions, constitute one of the most serious aspects of the white-collar
crime problem.

So, it is with great pleasure that our subcommittee joins this
very distinguished Subcommittee on Energy and Power to begin
these hearings.

Mr. DiNGELL. I am delighted, again, that my distinguished friend
from Michigan and his very able subcommittee join us at this
particular time.

The Chair reiterates an announcement made earlier. This is an
investigative hearing. It is a longstanding practice of the Commit-
tee on Interstate and Foreign Commerce that at an investigative
hearing, all witnesses testify under oath, and the questioning of
each witness is initiated by counsels for the subcommittee; that,
thereafter, the members of the committee are recognized in accord-
ance with the rules of the House.

The Chair will therefore call as the first witnesses the Honorable
J. A. “Tony” Canales, the U.S. attorney for the southern district of
Texas; and Mavrvin L. Rudnick, Esq., assistant U.S. attorney, Post
Office Box 2841, Tampa, Fla.
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i intention of the two
ir does observe that it had been the in _ )
su%‘?oem%lﬁi;esoghat we would have a prior witness. Hfé; 1151 noﬁ?e;&g_
called at the specific request, the Chair observes, of the Dep
meélgn%{eﬁgg c?f" Mr. Canales and Mr. Rudnick ivlvltéu;% SSTfafgfninl’;g,
’ leased to commence receiv r S .
W%Zgﬁtilzi,v?gyvli)ew of the practices of the committee, do you

have any objection to being sworn.

Mr. CANALES. ﬁo.

ck. No. _

I\N/Ili %E?(l;l;m. Gentlemen, raise your right hand, pleasg:. o give

Do you solemnly swear that the testimony you are a t?}u i }%elp
is theytruth, the whole truth, and nothing but the truth, s
you God?

Mr. CaNaLEs. I do.

K. I des. ) )
1\l\g ggl:)gé& Gentlemen, would you identify yourselves.

Mr. Rupnick. My name is Marvin Rudnick, assistant U.S. attor-

neﬂrT%Iﬁ%iLgls% My name is Tony Canales, U.S. attorney for the

istrict of Texas.
Soﬁ?e%llggE?L. Gentlemen, Wgal ﬁe thatp(;))l}lr ;oc (;z;f)e;lccc:frri:lzrl eygt&.le'SI‘Ié%
i taff will make available 0y
gﬁglan;gisift:e on Interstate and Foreign Commerce, and a copy of

iciary Committee.
th%gublrgiovaitsﬁ:a ;Iuc%g;i o)f’ the rules of the House, also, to be made

available to you? .
. No, Mr. Chairman. o _ '
I\MII§ %?NDE;:?E I’\Il‘?lis is simply a practice in conformity with the

i f this kind. I
i £z of the rules when we conduct hearings o .
g%(rlll’ltlrﬁ?ilri? th(e)xt either of you have to have the ap.prehens}ions ith%
witness who would otherwise be blefore this committee, who mig
ith a copy of the rules. ]
beggﬁzfé;;%i’w I1 undergt:};nd you each have a staterlnent. Mr. Rud
nick, we will recognize you first, and then Mr. Canales.

TESTIMONY OF MARVIN L. RUDNICI‘{‘, ASSE’STANT&L%S. Iz}&’gT([)&%
NEY, TAMPA, FLA., AND HON. J. A. “TONY CANAS , U.S.
TORNEY FOR THE SOUTHERN DISTRICT OF TEX

. Thank you, Mr. Chairman. .

gg&f gzla)slj I(:gléntlemenyof the joint committee. It is, ofL cci%rge,. gn

honor to ap’pear before you toda}{. I\%y nameF }1; Marvin L. Rudnick,
sistant U.S. attorney in Tampa, Fla. .

angiitzgaﬁt)sn?ﬂs ago I was appointed a special assistant lUtSd

attorney by the Justice Departmqggltod_lrtvgséngfa%el Oi?(ie;'gy-re_ ate

criminal violations affecting my mi e1 1s3 ric rﬁ:  Mlorida,
go, four Texas
When the case went to the jury neafr y mpac 20, four Texas
and Florida oilmen were convicted o ponsxl?igonyAlso pail fraud.
They have been sentenced to 3 years in p - N et
i f the board of the Florida Power _orp. _ 1
g}ﬁ?ﬁn ?c? c%nspiracy and is now in Federal prison, serving a 6
Rl torn, et jon i il 1977, when a Flor-
‘ irst came to my attention in Apri ,

id;r klgeovfrziec:lfllggor;gr complained that he and others may have been
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ove_rcélarged for fuel purchased by Florida Power during that
period.

Florida Power is our State’s second largest utility, based in St
Petersburg, in our State’s most densely populated county. At the
time I was the only person assigned to the consumer fraud unit for
that area, and the adjoining county.

Most of the consumer victims that I met were elderly or handi-
capped because they are the traditional targets of con artists, who
from time to time migrate to our State.

But the oil embargo touched everybody. Eventually there were
allegations that 600,000 utility customers served by Florida Power
had been overcharged. The consumer who walked through my door
said that he had read in Jack Anderson’s column that Florida
Power was involved in a daisy chain.

He said a daisy chain was a series of oil companies that sold oil
back and forth solely to raise the price, while never physically
taking possession of the ojl. He also said that the Federal Ener
Administration had done nothing about it, and that the State
public service commission hadn’t, either.

I had some prigr experience with the energy crisis because
during the oil embargo period I was general counsel to the Florida
Legislative Energy Committee. Also while working as a staff coun-
sel to the legislature I was introduced to white collar-crime when I
was asked to investigate illegal payoffs to statewide elected cabinet
officials. After our investigation, one cabinet member resigned, and
the second was impgached. Both were subsequently prosecuted by

When the Florida Power customer walked through my door, I
recognized his complaint as a serious one, but I didn’t know if we
could do anything about it. I sent letters to Florida Power and tc
the public service commission asking to look at their files.

I then consulted with the Department of Energy to see if I was
interfering with their investigation. They said no. So I asked again.
This time Florida Power showed me their files. However, the stat-
ute %f' limitations had run for any criminal prosecution in the State
courts.

At that point I had a boxful of records, so I enlisted the support
of the State’s cousumer advocate on utility matters in Tallahassee,
the State capital. T was told that they would help me try to get the
money back for all the customers,

Meanwhile, the St Petersburg Times wag also investigating the
Anderson story, In August 1977 headlines declared that the former
chairman of the boar » Angel Perez, was involved. The next day I
called the Department of Energy and asked for their files.

Not long thereafter, two Justice Department lawyers flew down
to look at the records and agreed there were grounds for a criminal



case. The case was then formally referred to the Tampa U.S. attor-

! i ry 1978. . _
neﬁ:tgfﬁtc:ﬁ;‘? ﬁ?x&ib} was asked to join the case as a special

prcff (t:}v{f;) I1‘;'ime 1 will be pleased to respond generally concferr.lin%rgnn{
experience in the energy-related matters but .muslt.:f_re g‘_alél Drom
fufnfshing any information concerning the pending litigatio
dls'gu;'%mind you, there is one case still pending, June 1
set in Jacksonville. N
much.
'I{T/E'énl‘]:)z,x?rgm‘;iy Mr. Rudnick, thank you for your helpful

statement.
We recognize now Mr. Canales.

TESTIMONY OF J. A. “TONY” CANALES

Mr. CANALES. My name is J. A.f‘:l"l‘ony” Canales. I am the U.S.
: outhern district of Texas. . ’
attig\i?:gaif ttgl eC}Slairman Rodino’s and Chairman Dingell’s Iletter ;)f
May 17, 1979 requesting my appﬁarance bIefore g;tlxl‘ ;Ic;lc(l;g,re ﬁlpc%:nt
? . . ? . am
in the spirit of full cooperation. ow;ver, am e ey e ee and
to comment upon matters .thai‘f have been % ferred b0 OFBL
are currently under investigation by our Ot 1 5 8 he FBL. ¢ 1 am
i position tha
I certainly hope that you will appreciate ition bt e
i ffect that your questions and my resp
g:)tingntgeerfdiﬁg invest)i(gations and other matters currently before
J istri ts in Houston, Tex.
L"?.‘hgi‘setifrolg ci%u:ln abundance of ‘cautiori, 1 iespec?fg}lllgszegzﬁse% t‘l?gxiti
ions be limited to the general nature ol -C _
zg;gll%g%?;gg:” rather than specific cases or details associated with
d to our office for prosecution. '
caigsslt;i?giecal breakdown of cases that have been or are be1n§
handled by the U.S. attorney’s office and their disposition are &

follows:

8. Trial is

BREAKDOWN OF CASES
Type Date of referral Status Source of referral
DOE.
..................... Feb. 28, 1978............ Grand Jury . : .
; %ﬁm """""""""" ' Mar. 31, 1973 oo Completed Ig)ggl Justice & DOE.
3, Reseller 100 8, 1978 e indicted 0:
4, Reseller and producer ... iu?e 1237, 11:77: Grandci) Jury DOE:
......... uly 13, -
: 2222“2: " pmducer """"" Moy 4, 1975... Declined—referred 1o Civil Fratd..... BOSE o
o o 1?' ig;i chls%m Offshaot of Florida daisy chain
8. Reseller fug, 31, 1978 s ol sho
9, Rezeller ang Producer....ccesse: July 31, 1978 e Referred to Main Justice; no juris- DOE.

diction in S.D. of Texas.

10, RESEHET.vvvvsesevssssosecrssesssssrsssrsnsser sssosd do Declined—raferred to Civil Fraud....... DOE.

Mr. Canares. The following persons and corporations have been
convicted and fined as follows:

)
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Defendant ~ Date QOifense Penalty/fine
1. Continental Oif Co. (Conoco) ........ Aug. 11, 1978......... w Felony: 18 U.S.C. 1001 w.urereserenrennns $10,000.
2. Continental Oif C0..uunevrecsmmmnssmmrrees sevsnd do nisdemeanor: 6 CFR 130.100 $5,000.
3. Continental Ol Covvvvvviecuenissonsisssiors sunne do CIVL PENGIIES..suvtusssmrersesrersersersseressense $985,000.
4. Continental Qif Co.....uneesessvsirnsns coree do Refund to U.S. Government .......cieere $2,000,000.
5. M. & A, Petroletim Co.vvvuvenuvuunnnnnns sernns 00erveversssneeseiees Felony: 18 U.S.C. 1001 ...vvvrverimriennss $10,000,
6. Foremost Patroletm €0 ..ucverecrseres v do Misdemeanor: 6 CFR 130.100........... $5,000.
7. M. & A Petroteum Co. anf ..cd0.vocvrrvvemrernsenenne Civil PENGHIES..uresusersssmsmesmersrssrssessaonees $85,000.
Foremost Petroleum Co.
8. William H. Burnap (Former vice- Aug. 8, 1978..c.cvvvenns Misdemeanor: 6 CFR 120.100........... +5,000.
president, Western Hemisphere
for Conoco).
9, Jack E, Guenther (Attorney & Feb. 28, 1979.....ues Misdemeanor: 15 US.C. 754, 5 yr probation.
0il Broker).
10, Jack E. GUERRET ..vvcvuvcsscessosrse enes do B 11 1S $841,528.26.
11, Albert B. AKEK...oousemsrrveemsmsnannins Mar. 17, 1979............ Felony: 18 USG. 4. 3 yr probation.
12. Albert B, AKEK.uu..osvurnrisreeriesennie sennnd do Civl PENAIIES..vvevecrresreserersranserssresersees $3,240,000.
TORA! i8S 1.vvvvvcrsvsnsesmsssrsenmssssnsnsssenomssassssssssssssssssssssse sessssssbasssvesssssnsssnsonmnssstbsssessessesenssonsonsases $7,186.528.26.

Mr. CanaLges. We will be more than glad to answer any questions
that members of the respective committees might have. Further, 1
would like to add that, on the list of page 2, the list of the referrals
of resellers, even though we list 10 cases, that figure might be
misleading because one particular reseller case might have as
many as 15 persons, 4 or & corporations, and so it might not be a
true figure when you just say you have 10 cases. We are developing
a lot of offshoots from these particular cases.

That is all I have, Mr. Chairman.

Mr. DinGgeLL. Mr. Canales, the Chair thanks you. The Chair does
again advise it is not the concern of the two subcommittees to get
into matters either pending now before the grand jury or to go into
matters on which there is a criminal case in process.

The Chair now recognizes counsel in accordance with the earlier
announcement for purposes of questions, and on conclusion of

counsel’s questions, the Chair will recognize my colleagues on the
subcommittees.

The Chair recognizes counsel.
Mr. Barrerr. Mr. Rudnick, if 1 follow your testimony, you indi-
cated you initially got into the cases because of press interest and

press notoriety, revolving around the Floride Power case. Is that
correct? '

Mr. Rupnick. That is correct.

Mr. BARRETT. Did you find the press interest and notoriety help-
ful or a hindrance in your case?

Mr. Rubpnick. I can say truthfully that I do not believe that
without the press being involved in this case that this case would
ever have gotten to a grand jury; in my personal opinion.

Mr. Barrerr. Could you describe a daisy chain case generally,
and the inducements that might be involved in establishing a daisy
chain, and how it would operate?

Mr. Rupnick. If we are talking hypothetically, essentially what
happens is a refiner, we are talking about postrefinery process, a
refiner would generally have a2 person working for him who may be

the marketing agent, who has autherity to sell the oil that is
coming out of the refinery.
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He then would normally sell to a friend, who was down the
chain, so to speak, who would be buying that oil at whatever given
price his friend’s company would be interested in purchasing it for.

That friend would sell it to another friend, who might be in
another company or in a dummy company. When I say a dummy
company, I mean a company that is set up solely for the purpose of
being able to buy the oil and sell the oil, without ever taking any
personal possession of it; that is, physical possession.

That person then would sell it to another dummy company, and
maybe to another, depending on how low the price was when they
bought it, and how high a price is when they can dispose of it.

In some cases, they might find someone in a big utility who
needs some money, extra money, besides his income he gets from
the company, and then give him some money.

Now, the problem is, that is just one example. There are many
ways. Another type of daisy chain is where a person has the oil in
his possession, a commodity that may be in scarce supply, and
knows he has a buyer, but he can get 54 cents or 55 cents a gallon
for it when he bought it for 18 cents, let’s say.

He can’t under the rules of DOE sell it at that price. So what he
does is he just inserts some companies in between, whichever way
he can, to be able to raise the price.

So essentially there are many ways. The scheme is as incredible
as the people that are involved in it. It really depends on what a
gerson wants to do, and how scarce the resource is at any given

ime.

Mr. BARrRETT. Now, the subcommittee staff did go through the
files of the Department of Energy, and the Federal Energy Admin-
istration, and we did note that oil was sold, according to DOE
records_, at as much as 54 cents a gallon to Florida Power at the
same time that the price of oil that was available on the market
was less than 20 cents—in some instances 18 cents or less.

That is the price, nevertheless, that. appeared in the public
papers, something like Platt’s Oilgram was quoting the higher
price. It would seem to me that this kind of publication of the
highest price that was being paid would indicate a price rigging
operation might very well be going on.

Do you have any comment on that?

Mr. RubpnNick. Obviously, I have informed the committee that I
cannot comment on any of the facts that are pending before our
court. If that question is hypothetical—that is, whether in fact was
Platts rigged at that time, I mean, I cannot comment on the facts.

Hypothetically, if you look at the prices back there in the oil
embargo as a whole, they did reflect a high price. I believe that you
will find if you go through the oil industry, you probably will find
prices niuch lower than that, as generally available to other people.

I am trying to be very careful in not discussing specifics here,
and please understand my answer is qualified by that.

Mr. BArrerT. Did the Department of Energy send anybody to
cover your trial, Mr. Rudnick?

ij. Rupnick. I believe there was one witness that we had, that
was there the whole time, Mr. Richka. He wasn’t available to be in
the Igo(tiirtroom. Of course, he was a witness and the rule was
invoked.
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Mr. BARRETT. And so he had to be sequestered?

Mr. Rupnick. That is correct.

Mr. BARRETT. So there was no Department of Energy representa-
tive at the time covering the whole trial?

Mr. Rupnick. None that I knew of.

Mr. BARRETT. When you initially began your investigation, what
was your relationship with the Department of Energy, or the then
Federal Energy Administration? -

Mr. Rupnick. I didn’t know any of them. All I had, sir, was the
consumer walking off the street. You understand, I had a one-man
office, and you don’t really deal with the Department of Energy
with all its people under those circumstances.

In fact, our responsibility wasn’t anywhere near handling cases
like this. Our responsibility is very strictly limited to local consum-
er fraud-type problems.

Mr. BarrETT. Well, when you became a special prosecutor, in the
U.S. attorney’s office, what was your relationship at that point
with respect to the Department of Energy.

Mr. Rupnick. We made a policy judgment not to cooperate with
them, to be perfectly frank, because we felt that the overall allega-
tions in the press, and from what you hear on the street, was that
we didn’t want to cooperate with them, that they are not necessar-

ily supportive.

I can’t say that that turned out that way. The facts are that the

Department was cooperative eventually, but of course you have to
understand that when you are going into an important investiga-
tion like this, and you hear all these rumors, you want to limit
yourself to the facts that are before you and you don’t want to take
any chances that other people might interfere with them.

So, we chose not to be involved with the Department of Energy.

Mr. ConyERs. Excuse me, counsel.

Mr. Rudnick, are you saying here that as a prosecutor for the
U.S. Government you chose not to be involved with the Depart-
ment of Energy for what reasons? ‘

Mr. Rupnick. We didn’t feel that because of the delays of this
case, that it would be beneficial to our investigation to rely on
their help at that time.

Mr. ConyErs. What help were they supposed to offer to you in
this circumstance?

Mr. Rupnick. All they gave us were their files. We did not ask
for their expertise on a daily basis.

Mr. CoNYERS. Yes, but isn’t there a relationship and practice and
procedure that is supposed to obtain between DOE and the Depart-
ment of Justice in cases of this kind?

Mr. Rupnick. I don’t know whether there are cases of this kind
before Justice before. I mean, you had a situation where I was new
to the Department of Justice, that I had to spend 8, 10 months
before I became a Federal prosecutor investigating the case, and I
was not experienced with how Justice operated, myself.

Mr. ConyERrS. In other words, Mr. Rudnick, you are saying you
didn’t know of any practice or policy or procedure that was to be
gol}owed, in cases of this kind, because you hadn’t handled anj

efore.

Mr. Rupnick. Or I don’t think Justice had, either.
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Mr. ConYERS. And you don’t think Justice had handled any cases

before. We are talking about daisy chain cases.

Mr. RupNick. To my knowledge, that is true, sir.

Mr. ConvEers. Is there any practice that obtains between refer-
rals for prosecution between the Department of Energy and the
Department of Justice as relates to any kind of case?

Mr. Rupnick. Yu really have to ask, sir, the Department of
Justice on that. My experience with it is very simple; that is, we do
have relationships developed over the period of years, of course,
with all the agencies, the FBI, the Department of Agriculture, and
when they refer a case to us, as an assistant U.S. attorney, we will
review the case in the normal course of business.

In this case, it was quite unusual, obviously. I think the commit-
tee has looked at this for a number of years itself, and recognizes
that we——

Mr. CoNyERS. Aren’t you a member of the U.S. attorney’s office
in Tampa, Fla?

Mr. RubpnNick. Yes, sir.

Mr. ConyYERS. And in that connection, aren’t you a part of the
Department of Justice?

Mr. RupnNick. That is correct.

Mr. ConvyErs. Well, do I hear you separating out your role as a
U.3. attorney and that of the Department of Justice as something
different? I notice our friend from Houston is nodding in the af-
firmative. So, I think we should allow both of you to respond to
that question, please. I mean, this is very important.

Mr. CaNALES. I should have kept my head steady.

We usually refer to it as main Justice. Main Justice is that here
in Washington. In the field it is called U.S. attorney’s office.

The system—of course, I don’t have to educate the committee on
this—U.S. attorneys are appointed by the President, with the
advice and consent of the Senate, and he gets to select his own
staff, his own assistant U.S. attorneys. :

When you sign the indictment, you sign the indictment as assist-
ant U.S. attorney, and not a member of the Department of Justice.
I understand for pay purposes, classifications, everything else, we
are different. We fail under the same umbrella of the Attorney

General, of course, and we are under the overall umbrella of the
Department of Justice.

But within the Department of Justice, the U.S. attorney’s staff
is—we are basically sometime independent. We might have policies
to follow that they agree to in Washington; sometimes in the field
you are the last ones to know about it.

In defense of Mr. Rudnick here, I can tell you that I doubt very
much if anybody knows in the U.S. attorney’s office for the south-
ern district of Texas what the existing policy is between Justice
and the Department of Energy.

We don'’t get to see those agreements. We don’t get to see copies
of them unless you specifically request for it. We just don’t enter
into that nature at all, sir. So, T think we are different.

Mr. DiNGeLL. Do you have a similar relationship with IRS, and
the Department of Agriculture, Bureau of Alcohol, Tobacco and
Firearms, and other agencies inside the Department of Justice? In
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other words, are all vour crimi i i i
rathor o are all fgshion‘glmmal prosecutions handled in this
%\\/I/I;‘ gANALES. I don’i_: think they are that uncoordinated, sir.
i INGELL. Well, if you don’t know what the policies are
ween main Justice and the folks out in the field, how are you ¢
ca%\l4 thg a coordinated approach? ’ > yorto

. - . .
al trer. ANALES. Well, we are speaking specifically about the energy

Mr. DiNGELL. Well, T am curio bout i 11
thapo D 1, us about it. Are you telling me
th faghiorn gnergy matters are handled in an efficient and coordinat-

Mr. CaNaLES. We have a manual that i

, . at is called the U.S. -
pe);s manual. From ths U.S. attorneys’ manual we get al?tf)?lrr
1n?3 ructions as to the procedures to handle particular cases.

_ ei:ause we are in the field to handle criminal matters, we

(siloﬁgJ itggt a drefelzralh ﬁ;om 'ti‘he agency and run with the ball, We
and ask what is the policy of the department with -

agency or our agency. If it is g t i i  erimial

referral from IRS, and we run with it, " " £ 1 Criminal

r. DINGELL. Do you have any stand
you work with thg referring ageng;es? neard procedures as to how

I\I\g CD?II\I\ré;ES. ]S)lr, ,{ou Wolfk on a case-by-case basis.

. LL. Don’t you have general rules that i
glﬁe people? You serve as the attorney. The other a%%?lc?rslzi?gglg}sl

§4 ih%llt. Do yo%v consult with these other agencies?

: ANALES. We consult with the case agents. We c i
:g:ci?(; gl 1:11;_ naﬁpens to be the FBI, DEAg, it happen(smfi;1 %ev?ltlg
Spe g In charge for the IRS, we consult with those people,

Mr. DiNGeLL. Do you have anybod h ise i
mzlivtiter(sj inside t}};:hDepartment onyusgch? © as expertise in DOE
r. VANALES. There is today an ener 1 ithi
Division of the Department of}:Iusticg.e 1gy "oction within the Fraud
I\I\/lg ]8INGELL. Iilé)w long has that been there?

. CANALES. It is my und ing i . i

mately mashe sy 8 y}t;arfl erstanding it has been there approxi-
Mr. DiNGELL. About a year. Thank you.
I thank Mr. Conyers for yielding.
g‘qhe ghalr reccis[nizes counsel again.

I'. BARRETT. Mr. Canales, can I ask to d i i
resalo A ; ) you to escrﬂ?e a crude oil
perhapg ?m general, give us an example, a hypothetical example,

Mr. CaNaLEs. A crude oil reseller i i
- A cr r 1S an entity, whether i i
?ﬁi ;ox;jlp?rsl?ﬁvgg l;Illdlzfﬁdlgals, whatever type of cg’rporatio;r gai'lflsilge};t

, or al, that are not brokers; that is, they t l; i

crude oil, and they go, they mi ’ or, thes mighy e
, , ght call a producer, th igh
somebody who has a gatherin e o preh ol

_ g system, and agree t h
certain amount of barrels i . Dty 10,006
5’(}20,}%000 o ba barr’e lLs1'sually in the large quantity—10,000,

e has usually no storage capabilities. He u

_ . age . sually d
I};:s. ovyri) trucking capabﬂltlgas or transportation c);p:}fislitl;ligis: hIa}I‘;:
am job 1s to sell this particular crude oil to somebody else who

55-794 0 - 80 ~ 2
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He might sell it to a refiner. He might sell it to another yese}ler.
1 have never seen one keep it for himself. He is usually selling it to

somebody else. So, he acts as the middleman. But he is not a

hroker. A broker does not take title. These people take title to the
crude. They get charged for their pipeline runs. They get charged

for transportation and so forth. _
Mr. BarrerT. How do they get their financing?
they do it, every-

Mr. Canases. Well, in the oil industry the way .
basis or in a situation whereby it

thing has to be either on a case erel
has to be paid within a very short period of time, at least within 30

days.

Iyt is very hard to be delivering cash around or issuing checks. So

a system many times has developed as what is called a back-to-

back letter of credit. The buyer will take the crude, will take a
the seller deposits with the

letter of credit to the hanker, saying if
' d to be issued,

bank certain matters, the letter of credit is suppose

or it can be banked on it.
It is done strictly by letters of credit many times. Sometimes, of
course, it is done on. a third-day invoice.

Mr. BARRETT. Now, it is essential for these crude oil resellers to
obtain old oil at the old oil price, $6 or $5.25 per barrel, and try to
resell it at a higher price, $12 to $14 a barrel. Is that not correct?

Mr. Canargs. That is the way some schemes work., We can have
the hypothetical whereby old oil is converted to new, new oil is
converted to imported. Old oil can be converted to imported. Or
you can even have reconstructed crude converted to new or import-
ed. It all depends on the period of time we are talking about.

We made analysis of the certification of regulations and there
was a period of time where new oil was—there was no such thing
as new oil, there was just old oil, as per the certiﬁcation program.

So, everything was converted from old to new. Then we have got
new. So things got converted from old to imported, of course old

selling for a different price than new and imported. Stripper oil is

also converted to imported.
Mr. BarreTT. Most of the old oil, as 1 understand it, is owned by

the major oil companies. Is that not correct?
1d make that statement, because they
are the ones that usually have the majority of the fields, the old
producing fields. I have read ,material to that effect, that they do
have a large amount of areas classified as old.
But of course what is old today could be new tomorrow. These

companies can apply for exemptions to the DOE. They can apply
for areas to be decl

assified as old. I have seen them ask for exemp-
tions, or they might have an exempt refinery.
An exempt refinery does not have to pay, for example, Govern-

ment entitlements program. Qo it could be various deviations at

different times.

Mr. BARRETT. Would it be possible, speaking hypothetically, for a

major oil company which was producing oil and had been produc-

ing that oil since before 1973, selling that oil to its own refinery, at

some point, since the DOE regulations have gone into effect, selling
de oil reseller who might mark the price of the

that old oil to a cru
oil up from 35 to $14, and then sell that same oil to the refiner?
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Mr. Canares. Oh
. , yes. You could h g
occurs b : ave a situat
ours by e ey, it they Al exchanges fn the ol ity
ch industry. re very popular, and very necessary For
n example. You might h
Texas . U mig ave somebody that
Dol G ot sl b P LA
this crude fro ’ weet, an instead of tra o
ch%nge. m west Texas to Louisiana, perhaps younﬁg(s)ztlenxg-
nd
into or that same theory, you cow'd have importec sride gom
exchange it Wit% ?ﬁ’e gg’; C:Sdgghahead and have old cruolgmal.gg
ow};l (gri.gintag certification. e crude is supposed to keep its
But in the exchange, the old i ;
bings s ey e, v bavs oo oo Thoe
. T. i " of
SC%E a2 en did you first learn of the crude oil reseller
r. CanaLEs. I was appoi
= ppointed Septemb
i v wahing eion, vshing he progrars ity Mo
Chxain' ixty Minutes” program on the Florida dail;;
t came to my attention th
at most of ;
VTVfl;e all Texans, that the victims h%pgtla%ggfind}?ms n tha case
: zv :rek ?111 Hfgust on personnel o be from Florida.
s kind of interested, bei ,
and mv office i , being they all were H ;
the Dgpgitﬁr(fe;% Hg 1fjston_, I will go ahead and st:f?gzxﬁgmpa? o
chain case, that IO ustice as to the whereabouts of thui;g dr(?m
they bring it to was interested in prosecuting that casal %18.3’
e Departmm}’; attention, I would go ahead and proc eeg’ and if
case. the dais elil of Justice at that time informed me t}‘lmifh W
with the Stats &éi?le‘;ra?eéﬁrfﬁ“i‘%?’ had originated in Fﬁ’ri%};e
T, o S, S el M Nk
ore made inquiries. I h e
for th . I had a friend, .
om&&ﬁ%ﬁiﬁ&?iﬁfﬁﬁiﬁﬁ; rM? 1’§$§ry O’I%o?l‘:ﬁg.n 1 ‘Z:ﬁegoﬁrs
to know i er o and I said, “ :
Comingwogtyg}l Ihliavetany more of these Floridaald%is;rr eclg'gl, ! rant
handle these ouston. If you do, I will be more th s
handle cases.” He said, “I think ” an glad to
1n%1i11rmg, we do,” and he started
e next thing we know, I h i
and Justi ’ ave a meein :
and s %Sglc;ébiﬁg we, 8get a referral from the%n%l%gﬁ r?ir‘g:clth fp oL,
Mr. BARRETT S?g , 1978. That is where T got sEartecf eferral
tice would have been. meeting in Washington with DOE on 1.
o would ave been on December 8, 19777 ' and Jus-
Mr. BAR%EE% ie;asﬁ’ ;‘f’sa\;vas S(l)lm eﬁime in December
y , - £ rea ecau '
IOI\I/}SI‘hIIé AtON AMLr. O%%ourk_e that youygot intbS ?:h%gey{?}?fn pe?rsonal rela-
that I was in}ise'r fsa sir. 1 asked Terry—Mr. O’ROESRe th
said he was alsoeisn ‘Ser és?t e%rci)rslecéﬁting these kinds of casésrinde rlTe
A ] ese case i
got me together with some of the DOESPZ?rls,réilfgfsaeggt?dﬂeszv% }tle
0

Washin ’
as gton and met at the DOE’s office, certain individuals of
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I don’t have the names right off the bat, but I think I gave them

to you. We discussed these matters. o
Mr. BARRETT. But at that meeting in December, DOE indicated

they had some cases that were ready to move forward in a short

time?

Mr. CanaLgs. They said they had some cases in the mill that had
been looked at, and that none of them were at that particular time
ready for referral, that they needed to be cleaned up, that they
were in the process of writing the referral.

The referral is basically a report, a summary of the facts of the
case, and that I would be getting it shortly, as soon as they would
finish it. At that time they informed me they appointed some
particular personnel to handle the expediting of these referrals.

My. Barrerr. The first reseller case you received, then, under
referral would have been this one on February 23, 19787

Mr. CANALES. Yes, Sir.

Mr. Bagrerr. I am through with my questions at this point.

Mr. DinceLL. The Chair now recognizes my colleagues. First, my
good friend and cochairman, Mr. Conyers.

Mr. Conyers. Thank you, Mr. Chairman. _
Because we have so many members from both subcommittees

present, I am going to probably proceed in a way that I hope will
be consistent with the policies of both subcommittees.

1 am going to ask a number of questions on the record, and ask
that if you cannot supply a complete statement to them all, that
you submit additional written commentary to assist us.

My first concern is about the amount of staff that you have to
prosecute these cases, which are rather enormous. 1 think that has
been implied, if not stated. We are talking about multimillion
dollar cases, millions of dollars of illegally gained profits.

What is the nature of the size of your staff and what is the
problem in that regard with personnel, including attorneys, ac-
countants, investigators, and FBI personnel? .

Mr. Rupnick. Would you care for me to answer that, sir? In our
office, I was cocounsel with Chris Hoyer, who is a 4- or b-year
Justice Department lawyer from the middle district, who has had

experience in mail fraud cases in the past, mostly in the medicare

area.

Of course, he had no experience in this area, either. Both of us
were the ones that prosecuted, investigated the case and prosecuted
it to its conclusios.

We had a staff of FBI people, a case agent, Al Scadari, an
accountant, Ron Jordan, giving credit where I can, Ron J ordan and
a group of maybe two or three other people that were support staff,
that would go out in the field and ask questions of various wit-
nesses.

You have to understand we questioned well over 100 witnesses
and took thousands of pages of testimony. I think that was it.

We had some help from the Justice Department from time to
time. But for the most part, we handled it ourselves.

Mr. Convegrs. So you had two or three people working with you?

Mr. Rupnick. Two lawyers, and maybe four or five FBI agents.

One accountant fqll time, which is one of the four or five FBI

agents.
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I\I\gr. %ONYERS. Mr. Canales?
r. CaNaLEs. Today I have excellent cooperati
s. T . ; on f
ygz 1;33: dhicxll 111‘11 ghr;cég I:;}E ;{clc};:ptmrh Ifhﬁve g greater gglr:rgt;l eIF;EIIi
ad, ave ull-time F'BI agent i i
It & squ : gents, all with
aceou ing backgrounds, all assigned tc do nothing but energy
We also have in addition to th
. at two FBI accounting t ici
g‘vgeﬁfasge ntoii:: slpec1al agents. They are accounting teghxficc}il;rllcslalslg
we ha th?a § B?I gfs' &a31 1pez:soril)‘}el, in a separately confined area from
Do, y is. We have separate quarters within our
We also have—throughout this i i :
) . period of time
}]?gg aal;dgc;rsa Sasibinedtto mér office, again to t}‘l? s}z;arlr‘lr: ?c;?ag?v(f
tir%i’to > [ energy : aesc:s 'ors, evoted about three-fourths of all my
ere are two fraud section attorneys, a i
hal\r/ﬁlué% ;};Y Eo thSat is 3% assistants th,dlilzlé1 Stsﬁfst%;ﬁzgs attorney
oo RS. So you have got 8 lawyers and 11 FBI investiga-
Mr. CANALES. At the j si
. present time, yes, sir. Now, wh
gég(liptlzzgOgorg%cgh:%ssi,mvzhilé:}évwa_s t?e first case that x‘:v’e el?ar‘ivc?le}clla?(;
, at as just my assistant U.S. att
myself handling—and the FBI agents handli Y s
yself bandlingand t gents handling the Conoco case.
_ . , I just had described to me what it is li
}'Il‘ge an oﬂhqompany as a defendant by a judge, incigzrizallslyl 11}501:3
Tﬁz’ in w léclr% 15 lawyers for the oil company marched in ’
phomey s the scurtroom. Thay had thes un secretars hooked 47
. Hom. v ha eir own secretaries, t i
ers, and it looked like they were being i rensert:
accurate description of what it is lik elfng T, atiornat & o
o ot b ike for the U.S. attorney’s office
mil\g/Iht Be more tliian one inifcﬁv‘gé%t one company, not when there
r. CaANALES. It is not unusual to call a particul i
‘lcg‘x;"rg;:r SorS 15;10 Seflesdzrslt, corlzc%ratefizfldividua%, to ha%f—:‘ ?}lu?eoem cli:)rari}c);u:;‘l
. a matter of fact, one of th i
the corporate entity, one of th il 1 e vidonosent
the corporate entity, one of t em will represent the individual, and
e o ther on _ ccountant, and then they will have a
D(r)rE. pecialist, either a former employee of DOE, former staff of
hey know more about the re i
_ * regulations than we do, si
g(r)ggf'g?ri; 0111r office did a statistical analysis of just t(l)l,esg;;r{i(f:iacﬁtggg
proy froma fl?;ﬁs%néio vsi% %avs %'1ﬂf}fv chart that we have prepared,
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Mr. ConvErs. Didn’t
ment of Energy audil::org‘.;)u, as a matter of fact, request 25 Depart-
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Mr. CaNALEs. Yes, sir, I did.

Mr. ConvERS. And never got them? _ .

Mr. CanaLes. Well, no, sir, I didn’t get those auditors. I had eight
cases referred to me basically. It is a rule of thumb, I just got it
from the air, I said about three auditors per case, with perhaps an
FBI agent to supervise. _

That will be the ideal type of a team to go after an oil reseller
once we have enough evidence of criminal violation. . '

It was explained to me by DOE that if I was to get 25 auditors in
the Houston area, that I would basically be draining .thelr re-
sources from the particular cases they are working on right now,
and that I would not be—I would be hurting their program more;
that if I insisted on them, I would have them, but that if I would
insist on it, I would hurt the present investigation they are con-
ducting now, and hurt future referrals.

So I said, well, that is fine, we will just do it ourselves.

Mr. Conyers. I have a number of other questions that I would
put to you. But I will close with this one. I would like to hopefully
meet with you both after this hearing this morning, or today,
whenever it concludes. o

Isn’t it fair to say, Mr. Rudnick—and I am aware that this is an
estimate—that perhaps as much as 60 cents of every 90 cents that
Americans pay at the gas pump is traceable to profits from white-
collar crime that might be analogous to the daisy chain type activi-
ties?

Mr. Rupnick. Well, it is hard to put a figure on it. I certainly
don’t have a crystal ball to tell you, but what I could say is
qualified is this: Last week I went to a pump in Tampa and filled
up my car at 92.9 cents. I have an unusual, maybe, background in
oil investigations, so I probably know a little bit more than most
Americans as to how the oil got there. .

I think you can make some speculative estimates that possibly
two-thirds of that could be the subject but certainly—two-thirds of
that money could be the subject of that type of crime. However,
nobody has any figures, sir. I am sure at this stage of our under-
standing of the problem, those figures won't be available for some
time.

Mr. Conyers. You are quite right. Well, we are trying to get a
description, we are trying to establish some parameters in these
two subcommittees. That is why your testimony, both of you, has
been very helpful this morning.

Thank you, Mr. Chairman.

Mr. DiNGELL. The Chair thanks the gentleman.

The Chair recognizes first the gentleman from Tennessee, Mr.
Gore.

Mr. Gore. Thank you very much, Mr. Chairman.

I would like to thank both of the witnesses for coming and telling
us about their role in the effort to enforce these laws. Of course,
the circumstances that led to this debacle are well-known to all
Americans.

The foreign oil cartel suddenly pushed the price up 400 percent.
In an effort to protect consumers from the full blow that would
have otherwise landed, the U.S. Government imposed a set of price
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controls on domestic oil which had already been discovered, and
which was already quite profitable at current prices.

Subsequently, a large number of people in the oil business in-
vented several schemes to circumvent those controls, and effective-
ly raised the price of old oil from $6 to $14 or within that range.

The two best known examples have been the daisy chain, repre-
sented by the case in Florida, which you prosecuted, Mr. Rudnick,
and more recently the oil reseller cases, which Mr. Canales has
prosecuted in Texas. v

One senior DOE attorney has added up all of the money that has
been taken through these schemes and said that this is perhaps the
largest criminal conspiracy in the history of the United States in
terms of the amount of money that has been stolen from the
American people.

Yet, there has been a complete and total failure by the Depart-
ment of Energy to enforce these laws or to investigate the viola-
tions of these laws.

The circumstances which led both of you: here to this hearing I
think reveal the lack of effort on the part of the Department of
Energy. ' ;

Mr. Rudnick, you found out about violations in your jurisdiction
from an average citizen who walked in your front door with a copy
of Jack Anderson’s newspaper column, and he said ‘“Hey, look at
this. This looks like a crime. You are a U.S. attorney, why don’t
you do something about it?” '

You looked at the column and said “Yep, it looks like a crime to
me,” and you started working on it. The Department of Energy had
all of the information in its files. It had failed to lift a finger to do
anything to protect the consumers who were having money stolen
from them.

Mr. Canales, you, on the other hand, didn’t read it in the news-
paper. You aggressively sought out a friend of yours after reading
or perhaps seeing on the television program 60 Minutes the ac-
counts of the Florida scheme. You said there is a lot of oil being
sold around here. There might be something going on here, so you
asked a friend of yours in the Department of Energy to look
around for you and tell you whether there were any cases that you
might prosecute or that you ought to be looking into. And he
looked around for a little while and said, “Sure enough, there are a
bunch of them,” so you got involved in it.

Now if we are going to rely on this kind of stopgap law enforce-
ment for white collar crime, the American people are going to
come to the conclusion that the U.S. Government simply does not
care about crime, so long as it is committed by someone in a three-
piece suit and a nice looking tie, whereas, on the other hand, if
someone from a low-income family is trying to steal a few bucks,
he is going to be pursued to the ends of the Earth and brought to
justice. We must have equal law enforcement at all levels, regard-
less of the nature of the crime and the circumstances of the person
who has committed the crime.

Now I would like to ask you two questions.

First of all, you mentioned the fact that a lot of these cases
began right after the embargo, in 1974.
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The statute of limitations on criminal violations is 5 years; 18
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I am not saying I missed the boat perhaps somewhere, Congress-
man, but I haven’t seen it. What we have found is, of course, it is
perfectly legitimate, a lobbying group, that is, a resellers associ-

ation, and those people have the right to be organized like any -

other group in the country and petition the DOE to change regula-
tions. That is all we have found, and those people are above board,
and there is nothing wrong with that.

Mr. Gore. Are you familiar with the Denver FBI special agent in
charge of investigating cases who just resigned to take a job with
Marvin Davis, the Denver oil figure under investigation?

Mr. CaNaALES. I can’t recall the special agent in charge’s name
right now. I am familiar with the case. The FBI has briefed me on
it. I have read the interviews conducted of the special agent in
charge, the ex-special agent in charge. We have interviewed most
of the parties in that particular case, sir. I am familiar with it.

Mr. Gore. And he is now working for the fellow who is the
subject of the investigation?

Mr. CanaLgs. Well, I am not going to comment on what fellow is
the subject for criminal investigation. Today I understand that the
special agent in charge is working for a bank in Denver.

Mr. Gorg. Thank you, Mr. Chairman.

Thank you. X

Mr. DiNGELL. The time of the gentleman has expired.

The Chair recognizes now Mr. Synar.

Mr, SyNAR. Thank you, Mr. Chairman.
hI would like to get into the magnitude of the problem and discuss
that.

Either one of you may respond to this.

In your experience and information through the limited jurisdic-
tions which you cover, have you found any evidence that this
might be a nationwide scheme, which goes cutside the limits of
Florida or Texas, or a fraternity of a select group of people?

Mr. Rubpnick. If I might, sir, I will refer to the answer I gave
briefly to Mr. Barrett about the Platt’s Oilgram guestion where the
inferences were that if the price as reflected in Platt’s was a high
price, that is, let’s say, 50 cents, 60 cents, 70 cents, that would be
the price that everybody is paying. But if the oil is available at
much lower prices, as has been the case in some situations, that
means that the prices reflected to the average consumer is the
price that is manipulated, as opposed to the price that in fact
exists, so you can infer from that, the committee can, what you
want, and that is what anyone can see is that the price reflects the
manipulated price, the price in Platt’s.

Mr. CaNALES. Can I just go back to Congressman Gore, to add to
my previous answer?

The Denver FBI, sir, did not conduct any intensive investigation
for the Houston FBI or the Houston grand jury. Traditionally, the
FBI will send leads, and, traditionally, the FBI and other offices
will conduct the interviews. Under any specific requests, only our
agents in Houston did all the important interviews and everything
else. All the Denver ¥BI office ever did for us was service subpena
and receive records for us. I was not afraid of any leaks or any

information that affects agent or any agent from FBI Denver
would have in our case.
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Mr. Gore. I thank you for that additional response.
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books that can be kept. Some people don’t keep them. People throw
away invoices.

If we are going to make a criminal case, Congressman, this is
going to be a paper trail, and without paper, there ain’t no trail,
and unless I can know where they got the oil from, I need to find
out, I need to trace every oil case we have got. We have to trace
the oil back to the field. I have got to go back to the first fellow
who filed it, and just go back along the line.

I have had cases where I have got to go back 25 buyers to the
field, and if you don’t think that takes time, and not only that, you
have got to trace the money alsc and find out that everybody was
related down the line, so we need to have a stricter enforcement of
the certification program as to the recording to be done immediate-
ly and not 30 days thereafter and more audits strictly on the
certification program, sir.

Mr. SyNAR. Thank you, Mr. Chairman.

Mr. DiNngeLL. The time of the gentleman has expired.

The Chair recognizes the gentleman from California, Mr. Ed-
wards.

Mr. Epwarbs. No questions.

Mr. DinGgELL. The Chair thanks the gentleman. '

The Chair recognizes now our colleague, li.. Sensenbrenner.

Mr. SENSENBRENNER. Thank you, Mr. Chairman.

I would like to follow up on some of the questions that have been
asked by the gentleman from Tennessee, Mr. Gore, relative to what
procedures are utilized to refer these cases from the Department of
Energy to the Department of Justice.

It appears to me that a lot of criminal activity will go unprose-
cuted because it falls through the cracks if there is not any kind of
a formal understanding for the referral of these cases, and I must
say I am somewhat shocked to find out that the Florida case was
brought in by somebody who read the newspaper, and the Texas
case was commenced because the U.S. attorney was sitting home
one night watching 60 Minutes.

Do either of you gentlemen know of any agreement, formal or
informal, between the Department of Justice and the Department
of Energy on the referral of these cases over?

Mr. CanaLgs. Yes, sir. When I first got involved in this matter,
DOE was reluctant to refer the referrals to my office because they
informed me that there was a letter of understanding between -
Justice and DOE as to the procedure or the referral of cases. The
letter of understanding, which I have seen and I have read, basical-
lylstates that it services both the civil referrals and criminal refer-
rals.

As to the criminal referrals, the letter of understanding says that
DOE upon having a criminal referral will refer it to the Criminal
Division here in main Justice for disposition. And the way I handle
that, I informed DOE that they could go ahead and follow that
procedure and send to the Criminal Division the referral as per the
agreement but to send me a copy of the referral, and I don’t know
if you have seen the referrals or not. They are all addressed to the

assistant attorney general in charge of the Criminal Division, and I
have a copy of it.
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Upon receiving my copy, I took the position that it was our case,
U.S. attorney office’s case, and we were going to proceed and not
wait for instructions or lead from anybody. We just ran with it. So
that is the way I get my cases, by specifically asking DOE to send
me a copy of it. .

Mr. SII)E}I,\ISENBRENNER. In other words, you are saying that DOE
deals directly with main Justice in Washington rather than U.S.
attorneys’ offices in the fields where the jurisdiction might lie.

Mr. CaNALES. That is correct, sir. S _

Mr. SENSENBRENNER. So every prosecution that is initiated is
initiated through a referral from DOE to main Justice to the U.S.
attorney’s office.

Mr. CANALES. Yes, sir. _ '

Mr. SENSENBRENNER. It seems there is a paper trail there too.

Mr. CanaLes. Well, unless you get somebody who is 1nter£sted in
the case, and I ask DOE to send me a copy of it, or I say “I won’t
wait for your referral” I don’t have to wait for the referral, Con-
gressman. I can go ahead and act on my own. In many of these
cases, we have acted on our own, and the referrals have come in
later, so there is nothing magical with waiting for the referral if
you know about the violation. _

Mr. SENSENBRENNER. Do you feel you have sufficient staff to
investigate this information to prepare for taking the case before
the grand jury and subsequently to trial?

Mr. CanaLes. The last couple of months everybody I turned to
asked me, “Do I need more staff?” Everybody is so helpful. I don’t
need manpower, Congressman. I need expertise, and_there is a
difference between manpower and expertise, the expertise to know
what a run ticket is, a pipeline run ticket, what a large ticket is,
how they weigh, and how you gage or measure crude oil, what is
bunker oil, residual, what is new, stripper, the terminology. The
state of the art today is that there is very few people in Govern-
ment that know that area. . .

Most people in the oil business don’t go from the oil business to
Government. They like the oil business, and so it is very hard for
us to get that kind of information. So it has been a learning
process. So I don’t need to have 50 assistants or 100 auditors. I
need to have expertise. _

I have come to the conclusion, sir, that we just have to develop
within our own confines our own expertise and to start teaching.
That is the reason we have kept one particular auditor in our
office, so he can learn and go back to teach DOE and the FBI
agents the same thing, when DOE goes out to not only look at
tunnel vision, just look to certification. _

Look at mail fraud. Look at false statements. Look at commercial
bribery. There is a tremendous amount of commercial bribery
going on on these oil companies and executives going back and
forth and changing information. Those are the type of things that
we need to get and which can cnly take time, sir. :

Mr. SENSENBRENNER. That brings me to my next question.

Is the quality of the information that is referred to the Depart-
ment of Justice by the Department of Energy sufficient for the
Department of Justice to use that information in the raw, or do
you have to completely reinvestigate the case and redo the infor-
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mation so that it is of a substantial quality so that you can bring it
to either the grand jury or to trial?

Mr. CanaLes. We have to completely redo it. Let me tell you
why. DOE does only the books of the company at hand. They only
do the invoice, and we have found that it is prevalent in the oil
industry that you might have adjustments. That oil might have to
run from Texas all the way to Michigan, and between here and
there, there is spillage. There is change of temperature. There is
change of adjustments. Not all of it gets there. So there is constant
billings. There is constant readjustments of billings, and it is not
uncommon to see in one oil transaction 25 invoices, and each one
having a different price adjustment. “You owe me $100.” “T owe
you less,” and so forth. And perhaps the certification might not
appear in the first 15 invoices. It might not appear until the very
end. Perhaps the DOE auditor only caught the 25th invoice and
didn’t see any certification. What we do is we try to pick up all
those certifications.

I don’t know if I have answered the question.

Mr. SENSENBRENNER. So the DOE information that is furnished
to the Justice Department is really useless as far as court proceed-
ing or grand jury proceeding is concerned.

Mr. CanaLEs. No, it is a lead to get into it. It is not useless. It is
very valuable. It filters it. It tells us where to go. It leads us to the
action, and the referrals they have given us, I have found that
their accounting work is excellent, but they are limited. They can’t
go back all the way to the well. They haven’t been able to go all
the way back to the well. They haven’t covered all 25 invoices, and
as a result of that, we have gone through everything they give us,
double check it. It is not useless. It is good. It is valuable.

Mr. SENSENBRENNER. | have one further question, Mr. Chairman.

The Department of Energy summary to the GAO investigation
indicates that premature Department of Justice involvement could
stifle DOE discovery on the grounds that claims of parallel proceed-
ing or DOE’s obtaining information for purely criminal investiga-
tions under the guise of civil inquiry can be raised as a defense or a
trial or an attempt to exclude some evidence at trial.

Have either of you gentlemen run into a claim of that nature on
the part of the attorneys for the defendants in the proceedings that
you have been involved in?

Mr. Rupnick. I have not.

Mr. CanaLEs. No, sir, I have not. What I have run into is that we
have talked to corporations or individuals that we did not know
that they were the target of a criminal investigation by DOE, so
that creates problems for us.

I am of the opinion that DOE, that local, regional DOE’s should
inform the U.S. office if they have an interest in and are actively
pursuing these areas that so and so has been tentatively targeted
for criminal investigation.

When we first started these cases, I don’t know who the good
guys were and who the bad guys, and I, on many occasions, would
see certain people and ask them for help, and it turned out they
were also targets. We didn’t know they were targets.

I finally got together with DOE, and we worked it out, and they
gave me a list, and I said “Don’t call these people anymore, be-
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cause you know, they are going to be targets. We will do it by
grand jury.” _

Mr. SENSENBRENNER. Thank you, Mr. Chairman.

Mr. DiNGELL, The time of the gentleman has expired.

The Chair recognizes now our colleague from Texas, Mr. Gramm.

Mr. Gramm. Thank you, Mr. Chairman. . .

I am simply struck by the fact, in listening to th1§ testimony,
that we have yet another case of Government regulation attempt-
ing to undervalue a product. The market has not rewarded the
consumer, has not rewarded the people who went out and found
the oil and dug it up, piped it across the country and refined it and
sold it, but has instead set up a system to reward crooks. And it
seems to me that while we are pointing blame here today at our
primary targets around here, the oil company and DOE, that we
ought to look at the regulatory process that set up the regulation
to begin with, and, therefore, set up a procedure that rewards
crooks and penalizes consumers and penalizes producers.

I would like to begin by going back to a point that was made
earlier in the questioning, which, if I under.stand it, was the f_ollow-
ing point. It was an assertion that perhapg in the industry or in the
economy as a whole, that white-collar crime, if one went out and
paid 90 cents for a gallon of gasoline, accounted for 60 percent of
that price, and as I understood it, both of you gentlemen basically
didn’t answer that question. o

I would like to ask: Do you believe that white collar crime in the
petroleum industry accounts for as much as 60 cents out of every
90 cents paid for a gallon of gasoline?

Mr. Canacgs. I yield. _

Mr. Rupnick. As I said earlier, there is no way of telling for
sure.

Mr. Gramm. Well, there is a very simple way of telling in fact.
Two-thirds of the oil sold in this country is not regulated, and
therefore is selling at roughly the market price. Therefore, the
amount on which fraud could occur under either the scheme uncov-
ered in Florida, the scheme uncovered in Texas, is occurring on
approximately 30 percent of the production maximum. Assuming
that the fraud is 100 percent of the potential, you are not talking
about one-third of 60 cents out of the 90 cents, so we know that
assertion basically is not true; is that correct?

Mr. Rubpnick. I think it depends, sir, on how you want to count
the numbers. As I said, there is no sure way of being able to
measure it at this time. The data is not available. It is your own
judgment. o .

Now my judgment is that from 2 years of working in this area, I
have developed my own personal private beliefs as to how these
profits are made, and how much is made, and it is my belief that it
is possible that there could be as much as two-thirds of the money
we spend at the pump could be daisy chained. But it is hard to get
those figures because—— '

Mr. GrRamMm. I don’t think you understood my point. The oil on
which the daisy chain could occur is oil because of Government.
regulation that is being underpriced relative to other oil, OK? If
the daisy chain captured 100 percent of that difference, you are
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talking about capturing it on 80 percent of the oil preduction in the
country maximum.

With 10 percent capture, you are still talking about nothing like
60 cents a gallon. The point I want to make is this—not that there
are not crooks, there are, and the crooks ought to be in jail—the
point I am trying to make is that I don’t want the consumer at
home thinking that 60 cents out of every 90 cents they are paying
at the pump is going to crooks. Too much of it is going, and it
ought to be stopped. But I think we need to put the thing in
perspective.

Mr. Rupnick. I apologize to the committee for giving that im-
pression. I do not have any evidence of that fact. I am only giving
the committee the benefit of my own personal opinion that it is
possible that these figures are accurate only because no one really
knows, and since I am one of the few people I guess that has looked
into it, that I just have that personal bias, and that is my testimo-
ny.

Mr. GramMm. To the knowledge of either of you gentlemen, are
you aware of the United States ever attempting to set a dual price
on the same product and enforce the maintenance of that price in
the marketplace by law? ‘

The point I am making in definition is this: We are defining oil
as new or old or new new or world oil on the basis of a legal
definition. Oil is, for all practical purposes, the same.

Are you aware of any instance in the history of our country
where we have attempted by regulation to produce those differen-
tials on a homogeneous product?

Mr. CaNALEs. As far as I am concerned, Congressman, I just
don’t have the answer to your question at all.

Mr. GrRaMM. It seems to me—and I would like to go back to a
point that you made. It is very easy to criticize DOE in this area.
But as I have understood both of you gentlemen, you don’t have
any example of where DOE has failed to act because of lack of
interest, or where DOE is engaged in any kind of conspiracy. As I
understood it, and I think your point is a good point, that our
problem is expertise, and this is a thing that DOE, like all other
areas of Government, is short on.

The point I would like to at least get some response from you on
is the point that in attempting to enforce the law here, you are
trying to enforce a law that is probably more difficult in terms of -
illegal activity and white-collar crime than any law that I am
aware of that we have ever attempted to enforce, because you are
being asked to proctor price differentials on products that are
identical, except for a Government edict concerning their price set
on a specific date as to when the well was drilled, and I think in
trying to assess DOE, and I know it is very popular to criticize
DOE or even accuse them as being part of some mass conspiracy, I
think it is important that the point be made that we are talking
about a very difficult kind of law to enforce, one where there is
limited expertise, and that you have got to assess DOE’s perform-
ance in light of those facts.

Mr. CanaLes. Congressman, I have not ever alleged that DOE
has been part of any type of a conspiracy to obstruct the enforce-
ment of these regulations. I see the regulations and I have seen
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how they work and I will limit my area strictly to the certification
program. I really believe, Congressman, that they can be enforced.
I really believe they can be workable, and I come from an oil-
producing State, and I have land and I have ranching interests,
and I have many oil and gas leases from my ranches in south
Texas, so I do not think I am an enemy of the oil industry, but we
need to—there is no reason in the world, Congressman, that a man
or a company who drills a well and produced the well 25 years ago
and that well is still producing, and his capital has already been
returned to him successfully over the many years, why he should
reap the profits of the inflation or why he should reap the profits
caused by the Arab embargo or the present embargo.

When he drilled the well maybe it cost $1 a foot to drill. Now it
costs $100, but why should he receive that tremendous amount of
profit at the expense of the American public?

These regulations I believe do work and can work. We are not
saying here that every reseller in the country is a crook.

There is a way to cheat. We have caught them. We are enforcing
them. The resellers that I have talked to want to clean up their
industry, want to clean up their area, and I just don’t feel that
these things ought to be brushed aside as unnecessary Goverriment
regulation. I think the Government ought to be in these things.

Mr. GramMm. No, the point I am making is not that they be
brushed aside. I was simply pointing out the paradox that here the
chief beneficiary of this regulatory program, it seems to me, given
that you gentlemen repudiate assertions that as much as 60 per-
cent of production—if I may, Mr. Chairman, may I just finish this
point?

Mr. DiNGeELL. The gentleman may finish the point.

Mr. GramM. As much as 60 percent of the price is possibly going
to ripoffs. I was simply making the point that is somewhat para-
doxical, that the real beneficiary of the regulatory program is not
the producer or the consumer, but crooks. I think that is something
that makes me unhappy and I am sure it makes the American
people unhappy.

Mr. RupnNick. I am not apologizing for DOE, sir. I think that if
this committee walks away today without having the opportunity
to know that this country does not have the facts that can tell us
how much of that 92.9 cents is part of a ripoff, then we are not
doing our job. As a prosecutor I am not doing my job and as
Congress you are not doing your job. It is a very serious matter,
and I really honestly think that we have to go into this, to be sure
that we are able once and for all to know whether we are being
ripped off, and I don’t say that as just a Justice Department
lawyer. I say that as a citizen, and I appreciate the opportunity of
letting me be heard.

Mr. DiNGeLL. The time of the gentleman has now expired. The
Chair recognizes our colleague Mr. Volkmer from Missouri.

Mr. VoLgMER. Thank you very much, Mr. Chairman. I have
several questions I would like to ask. One of them basically is, and
not giving any names or anything, I don’t want to prejudice any
type of prosecution, but in the cases of which you have either
under investigation or presently even indictments, are most of
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Mr. VoLkMEeR. Do you know about that or not? I have been given
information, provided information——-

Mr. CoNYERS. It has nothing to do with the case at all.

Mr. VoLKMER. I have been provided with the information that he
is a nephew of the founder of Humble Oil who is also Ross Sterling,
former Governor of Texas.

Mr. CanaLes. Well, I know that he is either the.nephe;w of a
former Governor of Texas, and anything above that, sir, 1 still have
trials to try in his court and it would not be appropriate for me.

Mr. VoLkMmER. That goes to my next question. What bothers me,
just listening to what is going on, it wasn't necessary that these
grand jury investigations be held either in Houston or Dallas;
correct?

Mr. CanaLes. No, it was necessary for that. . _

Mr. VorLkmER. They couldn’t be held in St. Louis, Chicago,
Kansas City, or Washington, D.C.? Indictments could have been
rendered there. Judges there could have been——

Mr. CanaLes. No, you have got to have jurisdiction. You have got
to have your venue. If it is a mail fraud area, either for the mailing
card, where the mailings were received, or where they were deliv-
ered, where the bank accounts are, where the witnesses are, where
the fraud occurred, you have got to have venue over these matters,
sir. In our situations everything occurred in Houston, and we
expect more cases. Houston is the oil mecca of the world. Every-
thing is going to happen in Houston. . _

Mr. VoLkMER. Does the oil come from Houston, that is old oil?

Mr. CanaLgs. No. The oil comes from——

Mr. VorLkMER. Oklahoma?

Mr. CanaLgs. Oklahoma, Louisiana, west Texas, and Texas.

Mr. VoLKMER. There would be no venue there?

Mr. CanaLes. No, because perhaps the operator at the wellhead
did not commit the fraud. He sold it to a reseller in Houston, and
maybe he paid the old price for it, but when the reseller in Hous-
ton miscertified it, the miscertification occurred in Houston.

Mr. VoLKMER. So we are stuck with that. o

Mr. CanaLss. I have referred some cases to Louisiana and Okla-
homa, because I did not have jurisdiction in Houston to be han-
dling in Houston.

Mr. VoLkMER. First I want it to be clear that I commend both of
you for what you are doing. My questions are not .1ntené!ed and I
hope it does not lead you to believe otherwise. I just wish there
were more of you. Is there or do either one of you now whether the
major oil companies today are attempting, in the Gulf Coast States,
to jack up the price of oil? o

Mr. RupnIck. I have no information on that at this time.

Mr. VoLKMER. Pardon?

Mr. Rupnick. I have no information on that.

Mr. VorgMmER. No evidence whatsoever? .

Mr. CanaLes. That they are attempting to jack up the price?
Obviously they are. It now costs 80 cents a gallon. In effect it is. I
don’t know up here. . .

Mr. VoLkMER. In this whole process of determining the crime
itself involving the reseller, the best place, the only place I guess to
start is actually with the resellers and the auditors; is that correct?
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Mr. CanaLEs. Yes, sir, the audit. You start matching. He bought
so much old or he bought so much crude and he sold sc much.

Mr. VoLkMmER. That is correct.

Mr. CaNaLEs. And the regulations say that anything that you
buy you have got to have a certification. Anything that you sell
you have got to have a certification. And you start matching them
up.
~ Now with those games are played, which are called inventory
imbalance, there is a little inventory imbalance, could tell the
auditor, “Well, I bought old. I bought 10,000 barrels of old, but only
sold .5,000 barrels of old, and I really sold the rest as new, and I
admit 1 did it, but I am going to make it up in the future. I will
make it up next month. Next month I will buy some new and I will
lose money as that.”

Mr. VoLkMER. Sell it as old?

Mr. CanaLgs. This keeps going on and on, and maybe at the end
of the year you might have a million barrels of so-called inventory
imbalance, and then they might send you a certification for all,
saying, yes, all this has been certified as old, but there is no price
adjustment, and they might comply with the certification, but not
with the price.

Mr. VoLkMmER. May I ask one question real fast. We have been
talking here about oil, and I would like to ask the gentleman from
Houston, what about natural gas?

Mr. CanaLes. Natural gas is not traded on a day-to-day basis as
crude oil is. Natural gas sits on mostly 10-year contracts, 5-year
contracts. It is not traded that much. The cities are your principal
purchasers of the gas, and therefore they have more standardized
long-term contracts, while crude oil—— ‘

Mr. VoLkMER. Are you telling us that there is no evidence that
there has been markup on old natural gas and selling it as new?

Mr. Canavgs. I have not handled a single gas matter yet, and I
understand that under the new gas bill there is a 23-tier pricing
system, and if we ever got a case like that, I hate to see my staff
working on a 23-tier type of a situation. I have not handled any,
sir. I have not been referred any, and I know of none.

Mr. VoLkMER. You know of none?

Mr. CanaLEs. I know of none.

Mr. VorkMmeR. That has been brought to your attention now?

Mr. CanaLEs. Not even by rumor, innuendo, or anything.

Mr. VoLkMER. Thank you very much, Mr. Chairman.

Mr. DiNGELL. The Chair thanks the gentleman. The time of the
gentleman has expired. The Chair recognizes our colleague, Mr.
Gudger.

Mr. Gupger. Thank you, Mr. Chairman. I would like to address
one or two brief questions to Mr. Rudnick. I would like to have it
clarified in my own mind. Apparently Florida Power was the pur-
chaser, or at least the distributor of the energy which was the

subject of the investigation in one of the cases which you testified
about. Now, was Florida Power an electric power company which
was using the oil as its power generating source or was it a power

company which was distributing home heating 0il? What was the
commodity?
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Mr. Rupnick. It is an investor-owned utility that generates elec-
tricity, at least in St. Petersburg,

Mr. GupGeRr. So what we had here was an investor-owned elec-
tric power generating facility which was under the control of the
State public service commission. The State public service commis-
sion, as I understand it, would have allowed a passthrough of the
cost of the oil which was one of the energy sources from which the
electricity was generated?

Mr. Rupnick. Through automatic fuel adjustment clauses.

Mr. Gupcer. Correct. So what you are saying is that Florida
Power Co. had to be in conspiracy? Was it involved in the prosecu-
tion of the group that was reselling and bringing up the price and
was it a subject of the prosecution which you testified about?

Mr. Rupnick. To that question, sir, I can’t answer that, because
of the outstanding pending case that is going to be tried this
month, next month in Jacksonville.

Mr. Synar. Would you yield?

Mr. GupGeRr. I will be happy to yield to the gentleman.

Mr. SynNAR. In your experience, in either one of your experiences,
does the final purchaser have to be a member of the conspiracy for
the conspiracy daisy chain to work?

Mr. RupnNick. Not necessarily, but it could happen.

Mr. SynaRr. If the final purchaser sees crude oil selling at 18
cents a gallon and yet is offered 54 cents a gallon, wouldn’t this
draw suspicion that some fraud or illegality has occurred?

Mr. Rupnick. I would think so, but it didn'’t.

Mr. Gupger. If I may reclaim my time, I believe your testimony
did say that a former chairman of the board to Florida Power Corp.
pleaded guilty to conspiracy, and I assume that that certainly
draws them into the matter that was under investigation and
prosecution.

Now let me get back to the daisy chain operation. We then have
an oil which is going to be used in electric power generation, and it
is flowing from'Texas, we will say, through some means of trans-
portation, over to Florida, and it is going through the hands of
various sellers in the process, and the conclusion is that it arrived
at a very high price, inconsistent with controls and the costs of
transportation, and that your investigation revealed that there was
such tampering with the price as to amount to a clear conspiracy.
Is that in substance what you are talking about?

Mr. Rupnick. Well, that is what happened, yes, sir.

Mr. Gupcer. Now, how many tranfers or sales were there in this
daisy chain, as you call it?

Mr. Rupnick. I once again would have to request that I do not
disl,i:uss the facts of this case. If you ask me the question hypotheti-
cally——

Mr. Gupger. All right, I will ask you the question hypothetically.
In a hypothetical case involving the daisy chain of the padding of
the price to power generating, the electric power generating com-
pany, typically approximately how many transfers or resales would
be involved? How many resellers would have their hands on the
product?

Mr. Rupnick. Oh, three or four, five. It could be as much as 10,
20. It depends on the issue. I mean, in most cases it is probably
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three or four, because the price can be rai i
r, sed several cent i
gﬁrfgl;anlsfactmn. Oof co?rs%, it depends on how low you 021111 %35 fﬁg
. ou can get oil . i
o nis }iln. get oil real cheap, you will hgve to put more
Mr. Guncer. Now this was oil which i i
) got into the chain of t -
11?:;;2;101% %nd resileB Som;awhere in the State of Texasmt}(l)erg a;rse
ortation costs being figured in. Th _

11\\&&. %UDNICK. osts b g fig in ere are costs of:

r. Gupa inui i i ic pipeli
ransactin, ?:SRigontmumg]. Handling. It is not a classic pipeline

Mr. RubpNick. These were barge loads.

Mr. Gupcer. Beg your pardon?

II:'/I/Ir. léUDNICK. rI:I‘hhese were barge loads.

I. "UDGER. lhese were barge loads, and so we are deali i
1&\1/I barge ticket situation. Now I would like to get back, i%alnliqgay 1?;
pi;él?l?:ilss, th};) t;seemz tt% be f@miliar with the handling of th,ese
n tickets an ese barge tick -
sta{{;g the basis of his testimony. B¢ Tickets, that we may under
en a reseller is involved in this chain, and he h
from an independent rigger—I assume this is hat we ave bought
about; it is not one of the majors—— ® 1 1s what we are talking
1\1\§I[r. %ANALES.[That is right.
r. GUDGER [continuing]. That is selling at their pum
11:1}?8 bought from an independent rigger, and he has I}))ougphizel rsl(c)lnﬁ:
thmg that el‘.?ther goes to the barge or goes to the truck or it goes to
the p1pehne_z. Novs{, what does he get to represent his ownership
%Zit a certain certificate of ownership representing what is in that
pipgﬁ’n :?r a portion of what is in that barge, or what is in the

Mr. CaNaLEs. Yes, sir, there is an invoice i ipeli

. . Yes, sir, tl , we call it a 1
rug ticket. The pipeline might be owned by a particular co%l%eag;fe
?erflste :h%}re V.Vl{‘lt qh?rge you a particular rate. It is just strictly b3;
yoll\l/Ir éyste Iil‘lu’? Intorms the pipsline company “I am depositing at

r. GUDGER. And if he is fortunate enough i

. ) gh to be able to buy it
old oil prices, he has got something where if he is a liil;icslle1 bailft:;
unscrupulous he may be able to play with it?

I\I&r. 8ANALES. That is right.
r. GUDGER. Now he has got so many gallons on the tick
et,
hg can go to a bank and use that as a bank credit source presﬁzrllg
a lyrbe(giuse it is Y§ort of hlﬁe a warehouse certificate?

L. ANALES. Yes, sir, he will have a certificate savin h
;;i}(:,thred_ into the pipeline system 10,000 barrels of Iraug’iar{:r Qile :r?g
¢ ﬁ pipeline company will issue a letter to that effect, and he will
1atte that to the bank, and that is part of the requirements of the
n?e I;eé‘ss of credit. The letter of credit will have four or five require-

Mr. .GUDGER. I have got the old Iranian u i
_ _ ncontrolled oil there, so
we are not dealing with old oil wh :
saidwecare B abot o1d ca en we talk about that, but let’s
Gitr art;io IAIXINALES. No, sir, Iranian could be old oil under an exchange
Mr. GupGer. This is an exchange situation?
Mr. CaNaLEs. Yes, sir, in an exchange.
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G . I can see that, right. All right, in any event he has
pulz'/{fliiaggé) GzﬁRold oil price. Now he can sell this to any consumer
that he wants to sell it to. He can sell it to another reseller. He qrén
sell it to a refiner, or he can let it go over here to the Florida

. 0 o
Elle\/(ljg%flgkms. It is open market. That is correct, sir, it 1s open

t.
mai\Vr[l;.e Gupcer. You have got an open market product?

LES. Yes, sir. .

%ﬁ 8?1?)2131{. And it is in this resale situation that h(_a can change
its nature from old oil to new oil, or at least start picking up px:;ceg
on it that get beyond that would be the proper regulated price!

X ES. Yes, sir. .

11\\4/1§ %&%ER. Now is he entitled to charge transportation fe_eg

and other fees in addition to recovering his own costs for the oil?
. ALES. Yes, sir. .

ﬁ; %gDGER. And these, of course, can be }{1ted upward, a;u‘i?
there can be an artificial price acquired in this route, I take 1t(.)
Mr. CaNALES. Yes, sir, I have seen it, the normal Would_be 1
cents per barrel or whatever, and I have seen the;m as h1g11'11 as
$1.50. It can pe inflated. In many ways you have a situation vSv ere
the reseller might sell this crude to an innocent purchaser. om}f-
body just wants to buy crude, a refiner, and as long as he ge’zts the
certification he doesn’t care, because as was said he doesn’t ca}x;e
whether it is old or new, the refiner, but that has not been the
case. .

ase has been that many of these purchasers of the qrude oil
haTr}elebgglsleinvolved with the or%ginal reseller, and they get involved
in drilling programs. There are fraudulent d‘z“llhng programs. Theﬁ
will go ahead and have a side deal and say: We vy=111 go ahead an
invest so much money in these drilling programs’. They will give
each other expensive gifts, Sl(l) it is not always the innocent purchas-

if it is another reseller. _
erlt’ﬁ?%‘rtlmemn. Isn't the refiner caught somewhat in a box, though?
Isn’t he going to have to turn out a product at the end of the line
on which he is paid an average price, which will include some old

new? ‘

anlc\i/hs‘.o néiNAgzs. Yes, that is where the qntitlements program 1S
completely effective, but the refiner also in many of these cases,
they will enter into what we call processing agreements w1t’h the
reseller. They will tell the reseller, “T'll tell you what, I won't buy
your crude. You just give it to me and I will go ahead and sell you
product from it,” and such a condition—— _

Mr. Gupcer. This is a machinery of getting what would be
beyond the aver%[ge price for his product?

. LES. Yes, sir. o

%f‘ gﬁjlf)éER. Isn’t it likely selling for this old to new oil wiass or
moving up into an artificial price base, some compan}‘f? like the
Florida electric generating company which we reft_arred to’ ,

Mr. CaNaLES. You are talking about the ultimate purchaser?

Mr. GUDGER. Yes. Well, no, actually the Florida——

Mr. CaNALES. It has got to go to a refiner. Eventually it winds up
from the wellhead—t has got three steps, from the wellhead to the
refiner, from the refiner to the consumer, and——
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Mr. GupGer. But aren’t there market forces working on the
refiner where he has got to come out with a product which reflects
an average cost including some old and some new?

Mr. CANALES. Yes, sir.

Mr. GupGer. Whereas that would not be the case with the Flor-
ida Electric Co., Florida Power Co. as it is called?

Mr. CaNALEs. It is a qualified yes, sir.

Mr. Gupger. I yield back the balance of my time.

Mr. DINGELL. The time of the gentleman has expired. The Chair
recognizes the gentleman from Massachusetts, Mr. Markey.

Mr. MARkEY. Thank you, Mr. Chairman. In 1974, there were a
dozen resellers. By 1975 there were 6 to 800 resellers. The Depart-
ment of Energy right now is asking for a reduction in the number
of auditors at their Department. Their request for the coming
budget would reduce from 600 down to 250 the number of auditors
who will be looking at transactions that you two gentlemen have
been pursuing over the last couple of years. Do you think that that
is a ?wise policy for the Department of Energy to pursue at this
time?

Mr. Rupnick. Based on my remarks earlier, I would have to say
no.
Mr. MarkeY. You would say no. Do you think that, based upon
ynur and Mr. Canales work, that an FBI investigation would be
warranted into the activities of the Department of Energy in find-
ing out whether or not corrupt practices are involved in the De-
partxg)lent of Energy’s failure to aggressively prosecute these viola-
tions?

Mr. Canares. Congressman, I have done one within our area,
and I have found that there have been no criminal vivlations.

Mr. MargEy. Mr. Rudnick, how do you feel?

Mr. Rubnick. Well, our investigation regarding DOE was part of
the grand jury proceedings, and therefore I would have to decline
any comment on that.

Mr. MARkEY. I am not talking about any specific case. I am just
talking in general, as you look at the overall situation do you feel
that there is reason for this subcommittee to request or to actively
seek some type of independent governmental investigation of the
activities that did occur at DOE during this time frame?

Mr. Rupnick. Unfortunately my opinion would be based com-
pletely on my evidence, and I cannot even comment on that, even
infer from my answer what the answer is, but I can’t comment
because it would be completely based on my information secured
through the grand jury.

Mr. MARKEY. One of the reasons I think that it becomes curious
in seeing the way in which the manpower at the Department of
Energy was allocated is that previous to this new questioning of
whether or not there is a dramatic increase at the pump by local
gas staticn attendants of the price of gasoline, that really there
hasn’t been any major focus placed upon theui, because we felt
that the marketplace pretty well served the ability of the Ameri-
can people to be served by competition at that gas station level, but
now with the shortage of supply, we are not sure that that indeed
is the case, but previous to the beginning of this year I felt and

most people do feel that that was the case, and the problem is the
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skewing of priorities that the Department of Energy had even
before this new energy situation developed, in which the multimil-
lion-doilar criminal cases that you would be pursuing languished
while the Department of Energy vigorously pursued alleged crimi-
nal activity by mom-and-pop gas stations, such as the Village
Green Texaco Station in College Grove, Oreg., Jim and Mary Mor-
ton’s Service Station in San Francisco, both of which were referred
to the Justice Department for prosecution, while at the same time
the kinds of cases that you are talking about were totally and
completely ignored, and I am wondering whether or not you would
feel that that would indicate, given the evidence that you have
been able to develop, that there is a lack of attention given to the
priorities that should have been addressed during that time frame,
without getting into any questions of criminality.

Mr. Rupnick. Well, rather than an investigation of DOE itself, I
think we need to pursue the investigation as to how much oil is
really being daisy chained in this country. We have to find out
whether the mom-and-pop store in fact is overcharging the people,
not probably through any fault of iheir own, but because the price
has been so inflated by the time it gets there that they have no
choice.

I think I have read somewhere there are 50,000 gas stations that
have closed down in the last 5 years. I mean that is hardly an
incentive for competition in the marketplace, when there are less
outlets. I mean, if you had the regulations the way they are, as bad
as a lot of people think they are, and I agree they are not the best
regulations in the world, that doesn’t mean that in the free mar-
ketplace there is not corruption that is causing the price to go up.

I mean, we might want to call it inflation. But to a prosecutor it
is corruption, when there is commercial bribery going on between
various people.

Mr. MARKEY. One of the proposals which Secretary Schlesinger
has placed before us for consideration is the deregulation of mar-
ginal wells which would add about 750,000 barrels of oil a day to
the category which is not regulated. It allows for an increase of $6
a barrel to $13 a barrel for that category.

And the way in which we decide whether or not that category of
oil is certified is that without any certification with any State, local
or Federal agency, the oil companies will be able just to self-certify
that they should now be able to charge instead of the old oil price
of $6 a barrel the new oil price of $13 a barrel.

And T guess what I am wondering about is whether or not there
is enough policing within the free enterprise system to insure that
the consumer will not be ripped off by having those individuals be
able to take advantage of this situation, and include areas that
ought not to be included.

Do you think that the refiners, Mr. Canales, that the refiners
knew that this situation was taking place? What is your opinion?
Did they know about this?

Mr. CaNAaLEs. Some of the refiners in our cases we feel knew
about it because there were former close associations.

Mr. MARKEY. Why didn’t they do anything about it?

Mr. CANALES. Sir?

Mr. MArRkEY. Why didn’t they do anything about it?

2y
)

e o e kit i e

3

&

o

35

Mr. CanaLes. Well, it is very h i i
. s y hard for an auditor, without
?}?dge or anything gzlsgz, to go to an oil company and start acc(t)ll;ing
em of any type of criminal activity or conspiracies.

Mr. MARKEY: It we had said to them that we are going to take
ﬁway your entitlement programs if you don’t act in a way which
! elps to implement a self-policing mechanism within the oil indus-
tfl);t};(}):; tfrom ligu}a] top all the way down to the bottom, do you think
situation?wou ave had any kind of amelioratory effect upon this

Mr. Canavgs. I don’t know, Con

LES. ) : , gressman. I really don’t k .
g‘he only thlng that is going to deter is prosecution. Xnd you (;(;lvyt
asg;atiproseﬁutlon url:lless you have auditing. And you can’t have

ng unless you have auditors. A i
a 3he s you b ors. And someone needs to direct me
ne area that we are completely ignorin j i
I g—we are just s
c%?sumers. get hurt. The royalty owners get tremendoglsly r?gggg
off. Here is a royalty owner of the land getting only, you know
one-eighth out of $4 a barrel, and the reseller gets, sells it for $12,
$l§/’l and the royalty owner doesn’t get anything. ’
W fl MARK.EY. We need to put more personnel on this situation.

e have to insure that.there 1s proper enforcement to make sure

th%‘t; }fh% public 1§ not being overcharged for oil.
0 do you think is the proper repository of th t ?
the Department of Energy, is the Depart . F Tustice, e ars
) ent
thieg the %:)cgltU.S. attorney’s offices? pariment of Justice, or are
you had to make a choice, who would you trust t
thla&; théare 1s a proper enforcement of these l};WS? rist to make sure
o Jl.l_;i\rALEs. Well, it would have to be Energy. They would have
1IQ/I/Ir. IC\J/IARKEY. ]]))espite their track record? '
iT. CANALES. Despite everything in the world. It i thei
sibility. They have the expertise Th : uditors. They
haﬁr{e t}ﬂ/? sources of informalt)ion. ' %7 have the suditors. They
r. MARKEY. But they don’t have the auditors They ar
. . e -
;g%}vg(iarc(l)lt back thetn]%mberhof auditors from 600 dowg to 2§§ q’IIl‘iS;t
X wn request. Does that indicat i :
of I:’IVIH éo come to grips with this? © @ bias on your part, a lack
r. CANALES. I cover 44 counties with 35 assistant U.S
, S. attor-
neys. Out of the 35 lawyers, only 13 are criminal lawyers. Th: rg;t
azile civil lavgyers. We have to defend every governmental agency
whether HLW‘gets sued or whoever, HEW, HUD, you name it,
%tuddent loaps, J{& loaq suits, SBA, we are the lawyers for all thé
e eial action. There is no way in the world that U.S. attorneys
can handle, assign personnel to handle effectively that type of
1nx§sgl%;%t1§q, un}lless Tsomebody filters it.

n at 1s what I suggest to the committee, that D

T . ost & » that DOE can do.
1 1}':;3.’ can filter the Investigation, they can center it toward our

Mr. DINGELL. The time of the entlema i

. n h
1\l\gr. I\gARKEY. T’lll‘ink you, Mr. %hairman. s expired.
r. DINGELL. e Chair i

Jersey, Mr Masuis recognizes the gentleman from New

Mr. Maguire. Thank you, Mr. Chairman.
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Gentlemen, I suspect that this series of investigations, the infor-
mation that is being developed now by this subcommittee, by the
General Accounting Office, by U.S. attorney offices, probably will
end with some indictments and some convictions of individuals who
have been in charge of these fly-by-night operations, people who
will demonstrably have been proven to have committed criminal
acts in doubling the price of oil, acts which result in millions of
dollars a day in additional costs to consumers, billions of dollars
since 1975.

But I wonder whether we are going to find very many successful
indictments and convictions against major oil companies, produc-
ers, refiners.

I wonder if you would give us your opinion as to whether or not
this pervasive link, cheating, stealing from the American people,
which has gone on as these fraudulent resales between the pro-
ducer and the refiner have taken place, if you could give us your
opinion as to whether that pattern of activity is possibly without
the concurrence, indeed the cooperation, of the producers who are
doing the selling, and the refiners who are doing the buying?

Mr. Rupnick. Well, it is hard to believe that there aren’t people
involved in this country, with all the money that is involved in
these types of transactions, that aren’t also working for, in respon-
sible positions in major oil companies. It is hard for me to believe. I
have no direct evidence of that.

But I think that you will never get to that answer unless you
develop some type of a strike force commitment at the Department
of Energy level, at the Justice Department level, that will do the
very thing that you are asking, and that is look into this area, and
find out the truth.

I am telling you now that in my 2 years’ experience, we do not
have it yet, at least to my knowledge. And I work very closely day
to day in this area, trying to find out myself.

I think that until we are ready to get the expertise that Mr.
Canales talks about in the Department of Energy, until we are
committed to finding out the truth, we are not going to know to
what extent criminal activity is going on in the majors.

Mr. MAGUIRE. Mr. Canales?

Mr. Canares. I don’t think we are ever going to get to the
majors. The only major that has been convicted we convicted, and
only because they turned themselves in. That is the only reason we
convicted them.

Mr. MAGUIRE. Let’s look at the act that takes place. A producer,
let’s say a major company, and Mr. McNeff in his statement later
is going to talk about Mobil, Exxon, Socal, Conoco, let’s take a
major producer. That producer ordinarily in the past has sold
directly to a refinery. Isn’t that the case?

Mr. CaNALES. Yes, sir.

Mr. Maguire. Naw, if suddenly they start selling to XYZ, Fraud-
ulent Jack Up the Price Reseller Co., Inc., is it conceivable to you
that that is an accidental decision, one that was not the result of
any deliberate decision? Somebody in the major company had to
make the decision to change an established pattern of selling, did
they not? o

Mr. CANALEs. Sure. ;
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Mr. MAGUIRE. And if you are going to sell something, presum-
ably you are going to at least know the identity of the buyer, are
you not?

Mr. CanaLgs. Especially the majors. They don't give credit as
easily as other people to resellers. They need to have that letter of
credit, it’s cash or the letter of credit at the bank. So they are ver
touchy who they deal with as far as paying of money. :

Mr. MaGuUiRe. So, therefore, what?

- Mr. CaNALES. So, therefore, they are going to be very select as to
who they are going to deal with.

Mr. MAGUIRE. So they are going to know who they are going to
deal with?

Mr. CanaLes. Well, they don’t have to know. If that person
deposits the letter of credit at the bank, they will go ahead and
deal with them. Otherwise, they are not going to deal with them.

Mr. MAGUIRE. If we are dealing with a criminal act, or a crimi-
nal conspiracy, is it correct to say that the criminal act or the
criminal conspiracy is one which is carried out by both the person
who buys and the person who sells in a criminal fashion? ‘

Mr. CanaArgs. Sure. You can have that if you have a buyer-seller
relationship, or you can have four or five people of one particular
company just by themselves miscertifying. That can be a
conspiracy.

Mr. MAGUIRE. And by the same line of argument, if a reseller, a
Fraudulent Jack Up the Price Reseller’s Co., Inc., suddenly starts
selling the oil to the refiner, when in the past the refiner has been
buying directly from the producer, isn’t it likely that someone who
is doing the purchasing at the refinery has had to make a deliber-
ate decision to accept the oil from this intermediary?

Mr. Canargs. That is right. And then you have to follow the
second part, what I call the sex appeal. You have got to follow the
money then.

So what if one company desires to change a source of crude. It
doesn’t mean anything. He can go ahead and buy from whoever he
wants to buy. It is an open market.

But the second thing you have got to follow, then, is the source
of money. You have got to trace the money. Is there any indirect
benefit going to any member of that refinery or of that entity? And
that is where you get into your commercial bribery areas. That is
where you—DOE has not been able to focus on because they have
not had the expertise or the guidance to go in that area.

Mr. MAGUIRE. No. But let’'s say we are dealing with a refinery
owned by a major vnil company which might or might not be the
same major oil company that actually produced the oil in the field.
There are going to be people in that company, in charge of refinery
optra?rations, who are going to know from whom they are buying the
oil’

Mr. CANALES. Yes, sir.

Myr. MAGUIRE. And if there is a criminal act that has been
committed with respect to fraudulent pricing of that oil, they, then,
are acting as criminally in accepting that as those who sell it to
them?

" Mr. CANALES. It depends on the quid pro quo, Congressman. If
the refiner or the major gets a benefit out of it, the benefit goes to
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the corporation, then the corpog@t@(()in \lzvould be liable. But if the
it only goes to one of the individuals——
bei\lffxl'c.l I\ZXG}I’JIgRE. You are talking about kickbacks? Poth
Mr. CaNaLEs. Yes. It only goes to the individual. I have seen bo

- ways. I have seen it go to the corporation and I have seen it both

the individual. And that is the reason in some of our
ggs:s}sv?ret%ave indictzd both corporations and individuals. o
Mr. Macuire. Now, you have found in cases involving .ont?ﬁo
specifically, and Conoco is the ninth largest oil company in ?
United States, you have in fact found that there was crimina
O o |
acﬁ?.t}(,)z};ffﬁs. Yes, sir. Mr. William_H. Burnap, who is a hformer
vice president of the Western Hemisphere for Conoco, b f Wag
found, entered a plea of nolle, and the court found him guilty an
gave him a $5,000 fine. _
Mr. Gore. Will the gentleman yield? |
. Yes. _ _ _
ﬁf’ IC\}/I:;EL.II(%i this point of whether the major oil companies were
aware of these schemes, and to what extent they were aware, 1.?
there not at least one case, and probably several, where a majortpl
company produced old oil, and had for years followed the prac{:z ice
of selling it straight into their own refinery, and then thel}lr se ug
or accepted an intermediary, sold the old oil to the rese eril %I}i
then repurchased the same oil from their own fields, thrlozug 13e
reseller, as new oil, with an itricrt?)ase in price from $6 to $12 or $13.
LES. Have I seen that? .
I\I\Ig %&01;%. Yes. Have you seen a major qll company do that?
Mr. CanaLes. I have seen that. But I don’t want to imply 1any
criminal activity attached to it. It might be a bad business deah, or
it could be—you have got to trace the source, the sex appeal, thgre
is the quid pro quo. You have to find somebody in there getting
it. _ _
Sonl\}li.bég?{g.t ]gliftntlion’t they know, under those cu*c;u.mstanceg——mt%
the chairman’s indulgence—if one of the major oil companies, an
I think you and I both know the one we are talking abou:::il prgt-;
duces old oil, sells it toda ﬁeseil}tler, which then lies about whether i
i il or old oil, and then the same——
* II\I/I?V((I)ANALES. That is the whole key. How do you know that.thg
major—how can you prove that the major knew they are lylng_r.
Mr. Gore. Well, it is the same oil, right? And it comes from thelé
field, it goes to a reseller, the reseller certifies it as new oﬂ,fan
the major company, which had been buying it for years _1'01;1
themselves, buys it back from this reseller whom they have inject-
ed into the chain, as new oil, don’t they know under those circum-
stances? |
. Things are not that clear because of the exchanges.
Ari\grfgeﬁNiﬁgL}éfhat m%ddles up the water. If it was just the slame
field, everything came from the same field, there is no pxﬁ)b emCi
Congressman. But when you start talking this field is exc gn}glgelf
with this field, and this field is exchanged with this field, an }?_
of this field is stripper, or has been exempted from DOE, and t .1ts
goes to a refinery, you muddle up all the water. It is hell tracing i 1
Mr. GORe. And the American people end up spending severa
billion dollars more than they should otherwise spend.
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Mr. DingELL. The Chair is going to recognize the gentleman very
briefly to pursue his questions, and then the Chair is going to
recognize counsel.

Mr. Gore. I appreciate it, Mr. Chairman. And I know that there
is a pending case that perhaps you don’t want to discuss. But I
believe the company involved is Mobil, and the reseller is a compa-
ny called Carbonite—am I pronouncing that correctly?

Mr. DiNGELL. If the gentleman would permit, they are trying
very hard in this hearing today to stay with general questions.

Mr. Gore. Let me rephrase the question.

Mr. DiNGeLL. We have a goodly number of criminal cases pend-
ing, a number of matters before the grand jury. And the Chair
doesn’t wish to prejudice the prosecution of any of those matters,

Mr. Gore. I understand. I respect the chairman’s wishes. I will
refrain.

Let me rephrase the question.

Are there a number of examples similar to this where major oil
companies have taken the oil that they own, and sold it to a
reseller who then certified it as new oil, and the majors repur-
chased it from the reseller? Is that an unusual example, or are
there many such examples?

Mr. CanaLEs. I have seen a couple.

Mr. Gore. Now, do you use “a couple” in the loose——

Mr. CaNALES. Yes——

Mr. Gore. More than two?

Mr. Canavgs. I don’t cover the country, Congressman. I cover the
southern district of Texas. And unless it occurs in our counties, I
would not have any knowledge or way of knowing. DOE does not
keep me abreast of their investigations or allegations.

You know, I just—whatever I am handling, I am handling. And
in that light I say it, Congressman.

Mr. Gore. I appreciate the Chair’s indulgence, and I appreciate
your responses.

Mr. DiNgEeLL. The Chair recognizes counsel for further questions.

Mr. BARRETT. Mr. Canales, if I can direct your attention to the
Conoco case again, that, as I understand it, involved some illegal
payments, somewhere between $1.4 and perhaps $2 million, and
that the payments were recorded improperly on the company books
in such a way that they could not be found by normal Government
auditing practices; is that correct?

Mr. CaNaLEs. Yes. They were never recorded in the company’s
books at all. They side journaled, so to speak.

Mr. BARRETT. And the person who authorized the setting up of
these illegal books was in fact a high corporate official?

Mr. CaNaLEs. Well, there were various who authorized this. But

the only one that we have been able to bring forward was Mr.
Burnap.

Department of Energy and the FEA, then, began an Investigation
which in August, I guess, early August of 1977, the Department of
Energy sent to the Justice Department in Washington. And if I
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read your testimony, that case was then sent down from the Jus-
tice Department on March 31, 1978.

Mr. CaNALES. Yes, sir. I received a referral at that time. I didn’t
receive the rest of the documents until a couple of weeks later.

Mr. BARRETT. So it was some time in mid-April of 1978. And the
statute of limitations, as I understand it, was running out in
August?

Mr. CaNALES. Yes, sir, the same year.

Mr. Barrerr. Now, when you got the original materials from
Justice, did you have any problems with those materials? B

Mr. CanaLes. Well, my whole knowledge of all this area had
been strictly in the crude reselling. That is what I was geared up
for. And you have to understand that once the crude reaches the
refinery, after it leaves the refinery, you ’..%e another type of a
case. You no longer are dealing with crude. You are dealing with
refined products.

The Conoco case was a refined products case. So not knowing
anything about refined products, we have to go educate ourselves.
So it was a hard case.

Mr. BARRETT. And you managed to get an indictment and a
guilty plea before the statute ran; is that correct?

Mr. CaNALES. Yes, sir. We entered into various plea bargain
agreements with Conoco. And Mr. Burnap, as a result of that, we
collected over $3 million worth of fines.

Mr. BArRrETT. Did headquarters Department of Justice ever indi-
cate why they took 9 months to send the referral down to you?

Mr. CANALES. No, sir. The first time I heard about this case was
when I was telephonically contacted by the fraud section. They
referred the case to me some time in March of 1978. As to where it
was before that, I don’t know. No, sir, I don’t know.

Mr. BarrerT. This case was looked at at some point by the
Watergate Special Prosecutor’s office, wasn’t it?

Mr. CaNALES. The material that was sent to me had some grand
jury testimony regarding some type of payments made by some
public officials, I think some time during the Watergate era. But it
was not related at all to cur case.

Mr. BARRETT. Mr. Chairman, that concludes my questioning.

Mr. DiNGELL. The Chair thanks counsel.

Were there further questions by members of the committee?

Mr. VoLkMER. I have some.

Mr. DinGeELL. The Chair recognizes the gentleman for further
questioning.

Mr. VoLkMER. Just very briefly, for the record.

I notice on your convictions and civil penalties, an Albert B.
Alkek. Is that the first UniOil case?

Mr. CANALEs. Yes, sir. He appeared in various cases. For exam-
ple, he was the consultant for M. & A. Petroleum Co., and also I
think he founded M. & A. And he was also Coral Petroleum Co., is
also one of his companies. The conviction that you find here does
not relate to the Conoco case. It relates to the so-called Uni case.
But he was involved in the Conoco case also.

Mr. VoLkMER. And all he got was 3 years probation?

Mr. Canavres. That is a plea bargain, sir, that I agreed to. The
Government entered into an agreement with Mr. Alkek. We made
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the whole plea bargain a ’ i
_ u greement open, in the record. e i
;ls above_: board on it. Angi we made him pay. The illega’l p‘lr*?)?i};:t%}lg%
e received was $2.24 million. And then on top of that, he also——
hh/’fr. XOLKMER. g‘hat you know of,
I. UANALES. On this particular transaction. That is all
zeclgﬁe%g f%go?g. II—fI ewe find atnyt.hing else, he certainly wailll ‘{)V: ;%r;
. . was 1ot given immunity for tax
?ﬁlgt[l}lllr;gmeﬁfé Jllﬁt for dth{gzpzirticular transef::tion. Hg élnaa(};geasﬁdgi
r, he made $2. i1li i i i
that b piatter, Govoade §2.2 million of profit. We made him give

And on top of that, we made him kick in another $1 million. This

money is placed in a special fund with the Department of Energy

file a claim and go after that i
L'e a cl : particular money. And 't
t{upg with the Co\noco. After a period of time, ify nobody llilealizén :
c ?\ldr? %12.) LII%M 1Et:Rg%$s ta}\l the g_enecfal treasury of the United States
. . Was he invoived i ¢ .
%\\/I/Ir. %ANALES. yelSne ved in the Conoco case at a]]?
r. VOLKMER. But he wasn’t :
M. Canans No i hwasn’ n%ri:?secuted under the Conoco case?
Mr. VoLkMER. Can you tell me why?

We had—I had 4 months to work on th
: \ e case. It
ia}sgz. It did not deal with the regulations. It dealt Wvgt?}f t?uf Iggslflscgi'
iving Coun(;ll regulations. The facts were al] 1973-74. And a lot

into the Department, th ’ j i
that partioner et b, | e U.S. attorney’s office took into account

Mr. VoLkmer. How old is Mr. Alkek?
Mr. %ANALES. I would say 70, 70 years of age, sir.
. VOLKMER. Let me just very briefly point something out to

pexitsn}f;iary,. serve time.
n ‘ ) - ca )
gali\?ing. ere 1s a man, $2.4 million, didn’t get anything—plea bar-
ow, how long did Conoco st in the Waghi
: 7 i
D?\I/iirtén:;lz L(;fs' JIuscislce;t bﬁfore it was brought Ii}gt ;gugff;iieggigﬁg
VIr. . on now, sir. I know that C inf :
DOE, on March 17, 1977 Mr. Carl Coral OF attormnmmed
charge of this invéstigation infor dora O e DOk Sborney in
ferred the case by o5 > med me yesterday that he re-
Somo titne Bhed }f28:11}£')7181,1’ 1977, to Justice. I received the case

Mr. VoLKMER. Ten i o0lat
occurred at whet time;nonths. The Vlolathn was supposed to have
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Mr. Canares. 1973-74.
Mr. VOLKMER.ll?é%dgz?
11\\/I/If' %&%{ﬁ}s‘:ﬁ. 197—3. .’I‘he statute of limitations runs out in 5

. I see. . '
yela\x/}*?. CanaLES. Mostly 1972 violations.
Mr. VOLKMER. It appears obvious, It
Department of Justice pretty well almost ble
you were under time constr,amts?
Mr. CANALES. Well,dI %on t want to say——
Mr. VoLkMER. I said it. .
. Yes, sir, all right. You can say it. _
llti/lf‘ %%?II:;IE;R. I said it. It is very obvious to me that slc{nlle}llaodg ;(s)
not on the ball in the Department of Justice. That 18 a av

say.
It appears
the Department of Energy an
Thank you, Mr. Chairman.
Mr. CanaLes. The Burnap area,
had committed the offense. And we gl
particular date, 5 years later, to court, on the
lmlilllg'a.w\l?(l)lfl'(MER. That is what I say. Someone almost Izilew it.
Mr. DingeLL. The time of the gentleman has expired. ttor. Pris
The Chair would just like to inc%ulre on }?n:of;réilgnm& ets}rl.e oy
- ellers were a most rare phe S.
fga}‘l%zg. %‘%e;egid exist on the international market. But they were
ively few. ) ) 1_
reﬁt;v ggmms. They were brokers mainly, in the main. X o
Mr. DinceLL. Now, subsequent to that time, there k]‘ffs ee‘ll K
enorr.nous proliferation of these resellers. These reseliers are uncer

controls by the Department of Energy, are they?
. Yes, sir. ‘ o
%\4/[; %?EQIEJI%ISJ Aere they subject to the allocations system W;thln
the Department of qurgy?
Mr. Canares. No, sir.

_DinceLL. They are not?
IIY/II;: CgJALEs. Noty the allocations. They buy and try as much or

little as they wish. ' - .
asl\ir. DINGELg Crude is subject to allocation?

gs. I am sorry, sir? o o
%dqi CD?E&?LL. Crude oil Bils subject to allocation at this time. It has

he i is period. o -
vle\/rilrdlélzgilfgs Are you talking about receiving it through entitle-

r? _
m%tf‘.s, g;;égfl:lﬁe You don’t receive it through entitlements, you

receive the oil——
s. I understand, but that program—-—
%l/[i‘- %;xgélla‘fL What I am trying to figure out is, Y?vhat are these
folks doing in the business aside from colning m_oney‘i
Mr. CANALES. What are they doing in the business’

Mr. DingELL. Apparently they are doing splendidly but what

i they providing? ’ o
Selﬁll'?eCTSALEs).’ 'Il)‘hey don’t drill. They don’t transport it.

hink, to most of us t}}at the
w the whole thing. So

i ing that we have a problem with
P WhOIedt}éilr:eg Department of Justice bqth.

we charged August 9, 1978, he
brought the matter on that
date of the statute of
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Mr. DiNngELL. What does the Bible say, “they neither spin nor do
they reap’’? :

Mr. CanaLes. They resell. They are acting as marketing agents
for a lot of companies. The arguments I have heard, and they are
legitimate arguments, that some small refiners, Congressman, do
not have the ability to have a marketing section, and a small
refiner depends on people bringing them crude. Obviously the
majors don’t need to have. They got their own marketing sections,
but there are a lot of small refiners that need to have some type of
a marketing arm. They can’t afford to have their own marketer,
and some refiners, for example, are using a certain type of crude.
They need to have crude with a lot or a little sulfur and so they
depend on exchanges or things like this, sir.

Mr. Gore. Will the chairman yield?

Mr. DinGgeLL. Yes, I will be glad to yield.

Mr. Gore. Why, then, if that is the purpose that the reseller
serves, the useful purpose, why, then, would a major company that
had been directing its own oil straight to its own refinery suddenly
begin running that oil through a reseller, or purchasing it from a
reseller?

Mr. CaNALEs. The only explanation that I have seen, and also for
example on imported crude, on ships that are bringing crude in, is
that many times in these majors there is a division within the
house that one is the developer of crude, one is in charge of
transportation, and one is in charge of marketing, and they sell
and exchange themselves, this crude, and as long as each division
of the corporation looks good and they have made money that is all
they care about. That is one explanation that I have come up with
in my own personal view.

Mr. Gogre. I have the instinctive feeling that you are being more
charitable here than you are being in your courtroom perfor-
mances. [s there any other reason that you can imagine?

Mr. CaNALES. Oh, I can imagine a lot of reasons, Congressman.

Mr. Gore. What is your best judgment? We are trying to develop
a better understanding of this. You have given us one explanation.
Why else would a major oil company that had been buying oil from
its fields and running it to its refineries suddenly begin turning to
a reseller, and then repurchase from the reseller as new oil the old
oil that they had been producing? Why would they start doing
that? What incentive do they have to do that? I don’t understand. I
really don’t. :

Mr. CanaLES. I don’t either, sir.

Mr. DingeLL. Could I inquire? If alloration regulations were
being properly enforced, the allocation regulations would compel
the producer to sell to a particular refinery, and a particular
refinery to buy from a particular producer. Under these circum-
stances, what would be the place in the marketplace for a reseller?

Mr. Canavrgs. I do not know, sir.

Mr. DinGELL. I mean if, as I understand it, crude oil should be
allocated according to regulations from a producer to a particular
refiner, and if that refiner were compelled to procure from that

Sﬁm% producer, what is the place in the marketplace that he serves
then?
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Mr. CanaLeEs. None, none whatsoever under those facts. You
don’t need a reseller. The refiner obviously has its source of crude
at the wellhead, and he can go straight to the wellhead.

Mr. Gore. Where does this reseller get his money, if he is dealing
with controlled crude? ‘ '

Mr. Canavrgs. That is what I was explaining in the beginning. I
have not seen them put up any cash money. It all has operated,
what I have seen, they are back-to-back letters of credit that the
banks holds. If you can establish a credit line with the bank up to,
say, $1 million, you can take that to the bank and you can say,
“Bank, I am involved in a deal.” The bank will charge you a point
or 2 points, whatever, and as long as the documentation is complet-
ed, the bank will go ahead and handle the transaction. I have not
seen much money——

Mr. Gorg. You have told me that the bank makes money on the
deal, and I am not aware of any deal that the bank doesn’t make

money on when they get involved.
Mr. CaNALES. Yes, they get the points.
Mr. Gore. But the question, then, is where does the reseller get

his money? Does he get it from the seller? Does he get it from the
retailer?

Mr. CanALEs. If you have a legitimate reseller, the reseller can
make so many pennies off each barrel. He can buy at $5.20 a barrel
and sell at $5.21, $5.22, or whatever.

Mr. DiNGELL. Let’s assume that the barrel is controlled. Let’s just
say that the barrel is sold at $5.20. What can the reseller sell that
barrel at? Does he buy it at $5.20 or dogs he buy it at $5.19?

Mr. CanavLgs. If the posted price is at $5.20, and the person at
the wellhead sells at $5.20, there is no way in the world legally
that that reseller can make any money off of it.

Mr. DiNGELL. There is no way he can legally?

Mr. CanaLgs. I don’t think he can. Now under the new regula-
tions, he can add to it the costs of transportation, the costs of
handling, small amounts. I do not think it could ever increase more
than 20 or 15 cents per barrel, but the way I have seen them make,
they buy at $4.50 and $5 and sell for $12, and you multiply that by

10,000 barrels. v

Mr. DingELL. I think you have given us a better appreciation of
what is going on here as regards resellers and I do thank you.

Gentlemen, we have kept you a long time. Your courtesy and
assistance to our two subcommittees are very much appreciated.

Thank you. Our good wishes go with you.
The subcommittees will recess until the hour of 1:30 p.m., at

which time they will reconvene.

[Whereupon, at 12:05 p.m., the subcommittees recessed, to recon-

vene at 1:30 p.m. the same day.]
AFTER RECESS

[The subcommittees reconvened at 1:30 p.m., Hon. John D. Din-
gell presiding.]

Mr. DINGELL. The subcommittees will come to order.

This is a continuation of the hearings commenced this morning
between the Subcommittee on Crime and the Subcommittee on
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I will try to briefly highlight some of the most important factors
that led me to decide I had to come to this energy subcommittee.

I began work in the Houston office of the Federal Energy Admin-
istration in August of 1977, and I found that the conditions of the
criminal investigation organization within the FEA could best be
described as total chaos. ~

Under the conditions we were trying to investigate the oil com-
panies, it was almost impossible to fully find out what the oil
companies were doing, or even to investigate the four reseller cases
we had currently under investigation.

Yet, a token force of four Houston auditors had been struggling
for years to compile enough evidence to convince the national
office to accept these four criminal cases.

I discounted those auditors’ jointly held fears that ‘“* * *
someone in Washington doesn’t want these cases to get out,” but I
had to agree that we had sufficient evidence against not only those
four resellers but many, many other resellers, and also several
major companies.

On December 8, 1977, Terry O’'Rourke, the counsel for the Ad-
ministrator of ERA, said that David Bardin and John O’Leary and
other top officials of the Department of Energy considered these
four reseller cases to be the top priority of the Department, and he
urged Justice to immediately get involved to aid our investigations.

I was surprised when the Justice officials casually decided that
these nationally important cases should be prosecuted in the oil-
permeated city of Houston, but I was encoura ~d that my Depart-
ment at least recognized tk~ir significamnce.

I returned 9 Houston to work on the three remaining crude oil
cases. Tony Canales, the U.S. attorney in Houston, had selected the
other, Coral Petroleum, for prosecution and its files were forward-
ed to John Jensvceld in Washington to use in writing a criminal
referral report.

This turned out to be the extent of Justice’s participation in our
investigations—patiently waiting for DOE to send Canales our in-
complete referrals. None of the promised support from the Depart-
ment ever materialized, not even the assignment of a secretary.

When I asked my supervisors about it they alternately told me
First, it would be coming soon; second, they had no extra resources
available, and third, just complete work on the three remaining
cases and quit worrying about all the other illegal resellers, that
wasn’t my assignment,

But more damaging than the failure to give additional support
were actions by the national Office which further crippled our own
efforts. They included: One, the top auditor and attorney for the
region were transferred to another division. In their place was
appointed an acting head auditor, who the national office said
when they hired him was suspected of possibly taking a bribe from
Summit Gas Co., and an acting head attorney who was personal
friends with Albert Alkek, who was a key subject of our crude oil
investigations.

These appointments, and the national office’s refusal to change
them, paralyzed our efforts to get support and cooperation within

the region.
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ittee. I would

d other reasons I came to the subcommi !

likiogotlggise?ﬂa}lrndescribe what happened after I came to the subcom
i 5, 1978, ‘

mlg:r?eJ?;:lg l?Lrtlleyour staff was ﬂyix:lgt to Ho%stoa: ‘tc;1 ;c;;kail;% ]ﬁys}tlelli

and Mr. Buchanan and other audi ors and a &or 5 Zoout thug
i iion. The head of the FBI office in Houston ca .

ls:)g;l;}ggnme foer going to Congress and asking what I was now going

i living. . _
tOII-DIee %ﬁler;lg sfgrl;taagl:e’ntg over to the DOE offices and they picked up

i i taining Project X. o .
thid%.l e])iirbégfﬁ.c%?hilt is g:che name of that individual? I think we
would like to know that?

' . Dan Nacaro. . _ .
l\l\g l\gl(i\éiii Ia}clﬁink we will be having him hefore us to discuss

i i iate time, I would
i t ith him. If you want, at the appropria .
glkl: rg:)ath:flgv the full text of that discussion, because I intend to

inquire into that matter. _
. I will be glad to, Mr. Chairman.
1(\)/[; é\}fgl\ggfninglof Ju%e 15, the next day, as the staff of your
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tions for the Department of Energy who was in Houffstortl},1 Bm
Humphreys, Assistant General Counsel for Compliance for the fe
partment of Energy, and Bob Gossin, the Special Investigator for
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tion if I talked to your staff investigators ahout the details of t ,esg
cases. I think Mr. Barrett and Mr. Stockton also said they ha
received a call froni Mr. Lynn Coleman, with the same me}slsage.
I Wa/s also told by I think both of your staff and Mr. Hump riy.s;i,
and Mr. Weiner, that the Justice Department, Mr. Keeney, ha
i ssage. '
refyﬁ%tgglsl’;?eer ing the day, while we were talking to our staff
members, Mr. Jim Easer, in charge of the crude oil reseller investi-
ations for Mr. Canales—he is an assistant U.S. attorney in Houf;
%on—came over and relayed that same message, that we were not
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Mr. McNEFr. I believe Mr. Easer said he was getting a call from
Justice. I don’t think he identified the person. He may have said
Mr. Keeney. I heard that later, from your staff, but Mr. Easer did
come back over and reiterate that, This is one of the problems that
we have had, especially I have had.

I have been a prosecutor myself, State prosecutor. I understand
that you cannot go into facts of pending cases. I have tried not to
do that. But at the same time I believe that the Congress, if it is
going to find out what ig going on, you have to be able to talk to
them a little bit about the case.

Not out here in public, but at least in private. You have to
actually talk about the details of the cases and why they haven’t
been prosecuted, and what is actually happening out there,

I might add that that suggests that I cannot talk about the cases
was repeatedly emphasized even in writing to me during the last
year.

On June 19, when the Department of Energy Inspector General
flew from Washington to Houston to talk to me, all my files were
sealed and locked up in another room. I was barred from working
on any criminal cases and attorney John Jensvold arrived from
Washington to replace me.

By June 22 that same attorney, John Jensvold, was so worried
about being included in what he saw was a possible coverup that
he called this subcommittee.

On June 27, Avron Landesman, the Deputy Special Counsel,
arrived to take over. He explained to reporters that the only
reason I had made those wild allegations about the size of this
fraud was because I was paranoid, nothing short of it.

In private he assured me that | would never again be allowed to
work on the criminal crude oil Investigations or the civil crude oil
investigations, and that the Congress and the public would quickly
lose interest in this subject.

In retrospect, the Department’s refusal to investigate the crude
oil reseller fraud and their reactions to attempts to expose it were
predictable.

Over the last year, unburdened by any meaningful work assign-
ments, I have had the time to compare notes with a lot of other
DOE auditors and attorneys, both present and former.

I also had time to read some congressional transcripts and books
about the oil industry. I would like to share some of my conclusions
that I have come to with you now.

I don’t believe there is any doubt—and you are hearing this
today from Mr. Rudnick and Mr. Canales—that there is no way to
know exactly how much the ol industry, through these two frauds,
both reseller, crude oil resellers and daisy chains, have increased
the amount of the Nation’s fuel prices.

But they have increased the general price of fuel and everybody
in the Department that has ever worked on these daisy chains, and
on these crude oil investigations, particularly the daisy chains,
have seen this and have seen these widespread daisy chains.

You can go to any of the auditors in Atlanta. I have talked to
them. I have talked to them in St. Louis. We know who the
violators are. There are some main violators, and hundreds and
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hundreds of minor violators. We have got the evidence of the
chains.

- Mr. Gore?

Mr. Gore. Nothing. Just listening.

Mr. McNEerr. I am sorry, but it is a fact. That is what Mr.
Rudnick is talking about, that is what Mr. Canales is talking
about. We all know it. People have worked on it.

Now, they have done this—there is a lot of ways to do it. But
these are two of the ways we have seen with our limited investiga-
tion. :

One, rather than continue to buy their old oil—talking about the
major oil companies—direcily from the producers, like they used to
do, like they always had done, the major refiners allowed the crude
oil resellers to take over their old supply contracts.

Basically, you only have a limited amount of refiners, and they
buy all the crude oil. They buy directly. They either buy it for
themselves or the independents. But then, contrary to our regula-
tions, they allowed these crude oil resellers to come in, insert
themselves between the producers and the major refiners.

Then after these resellers flip the price of the old oil from $5 to
$1121, $13 a barrel, they bought this same old oil from these re-
sellers.

Now, another way, another main way they did it—and this is
what Mr. Rudnick was talking about in the Florida Power case—is
after this now expensive crude oil was refined the major companies
didn’t sell their refined products to their traditional buyers, such
as the utilities.

Instead, they began supplying newly entered brokers whose only
function was to daisy chain the prices while the fuel was being
shipped directly from the refinery to the utilities.

By these two stratagems, the major companies have been able to
raise the general price of fuel to its present artificially high level,
insuring that when controls are removed they will not have to
oost their prices even more dramatically and suspiciously.

By the fall of 1974 FEA field personnel had become aware of
these obvious and widespread schemes, particularly daisy chaining.
A few days after FEA Director Sawhill was fired in December 1974,
he tried to insure that the agency would protect the public after he
was gone.

In an unusual press conference he announced that the FEA had
evidence of, “* * * spurious transactions by fuel oil marketers and
brokers which raised the price of heating oil and residual fuel oil
by as much as 300 percent between the refinery and utili-
ties * * *” and which “* * * may involve the entire country.”

Sawhill also said the FEA had proof of “* * * brokers converting
on invoices price-controlled old oil * * * to new oil.”

Sawhill then announced the immediate creation of a special task
force to investigate and he listed the five types of violations they
were to examine, none of which included impermissable pricing
hikes between the paper firms in the chains.

He was saying the same thing Mr. Canales and Mr. Rudnick are
saying today. '

You cannot just look at a regular pricing audit particularly of
the daisy chains to see what happened. If you go to one paper
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company and all you look at is to see how much he charged the
next paper company, if it is legal, if he marks it up 4 or 5 cents,
you have no violations. : .

Mr. Sawhill and many other investigators saw this, and Mr.
(Canales and Mr. Rudnick see this. .

However, FEA officials apparently forgot about the old-to-new-oil
violations and launched a curious investigation into the daisy
chains. The agency turned Sawhill’s Project Escalator into the
Utilities project and instructed investigators to audit only for pric-
ing violations and refused to enact FEA regulations which specifi-
cally prohibited the paper sales.

Under these restrictions, the auditors were unable to make
criminal cases. The individual firms in the chain usually increased
the price by an allowable amount each time the paperwork was
passed from one firm in the chain to the next. .

Indeed, this is what the president of Tauber Oil, one of the main
offenders, meant when he recently testified in the Florida Power
case that such paper sales were both ‘common and legal 'in the oil
industry.

He said they were legal, which of course they were not, under
general conspiracy statutes. But there were really no effective DOE
regulations to prohibit them. j .

As field investigators saw the chains and realized that pricing
regulations did not prohibit them, they tried to get national office
to accept conspiracy cases against the firms in the chains. National
office rejected this logical approach and insisted that the cases be
pursued piecemeal for pricing violations.

Against overwhelming evidence national office was thus able to
avoid finding significant criminal activity and was able to discon-
tinue the Utilities project. ; .

The many field auditors and attorneys I have talked with that
worked on the daisy chain investigations all agree that virtually
every utility in the country paid wildly inflated prices because of
these chains. They agree these chains are still going today.

Each State they have documented incredible chains and have
received only interference from national office. Some have re-
signed, like Jerome Von Tempske and Dale Kuehn, charging a
coverup.

Deputy Secretary O’Leary acknowledged this fact to a New York
Times reporter when he said, “We have 15 different people around
the country with Mr. McNeff’s perspective, saying they need more
resources and that there are conspiracies in Washington not to
regulate.” .

Certain key enforcement officials, who first served under Wil-
liam Simon and Frank Zarb, have consistently made a mockery of
the FEA’s and the DOE’s investigations of the oil companies.

William Simon has recently written that his primary objective as
FEA Administrator was to protect the oil companies and insure the
destruction of the FEA. Simon was outraged when the life of the
FEA was extended, but his close friend Frank Zarb assured him
that: “At least we’re keeping all the garbage in one place so we can
control it rather than distribute it all over government.”

If the Department really desired to expose the major oil compa-
nies’ involvement in criminal conspiracies, sufficient evidence
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exists. The cosmetic changes made in the crude oil reseller investi-
gations will yield indictments against only small firms.

Also, there appears no interest in reviving the aborted daisy
chéin investigations.

No matter what the true reason is for the FEA’s and DOE'’s
failure to police the oil industry, one fact is certain—confronted by
massive, pervasive, continuing frauds these criminal investigations
could not have been more effectively limited if they had been
subcontracted to the American Petroleum Institute.

The Justice Department has continued to stand strangely silent
on the sidelines. ;

I have a recommendation, after much deliberation, for the mem-
bers of this subcommittee and the Congress.

I believe that Congress should appoint a special prosecutor of
unquestioned integrity, such as Archibald Cox, to investigate and
prosecute these oil conspiracies. Only by such an action can the
public be assured that their Government really wants to protect
them from the criminal schemes by the oil industry.

That concludes my prepared statement.

I would like to clear up one thing I promised Mr. Rudnick I
would do so.

When he was being questioned by my Congressman from Texas,
Mr. Gramm, there was some confusion between old oil and new oil
flips and daisy chains.

Mr. Rudnick stated based on the daisy chains he had seen, he
wouldn’t be surprised if the price was increased by two-thirds
because of the fraudulent activity by the daisy chains. Mr. Gramm
questioned, was talking about the old oil to new oil flips.

So it wasn’t possible, because only 30 percent of the oil was still
controlled, where iri fact Mr. Rudnick’s estimate didn’t take into
account the old new oil flips.

[Mr. McNeff’s prepared statement follows:]

StATEMENT OF JosepH D. McNErF, ATTORNEY, DEPARTMENT OF ENERGY

Mr Chairman and members of the subcommittees: In a few days it will be one
year since I felt compelled to secretly fly to Washington and alert this Energy
Subcommittee of the existence of massive fraud by the oil industry and of the
government’s refusal to provide meaningful support for its investigation. In re-
sponse to the Subcommittees’ question, what problems caused me to seek the
assistance of Congress, I will try to briefly highlight some of the most important
factors. But it is difficult to describe the attitudes of my superiors which convinced
me that more than good-faith bureaucratic bungling on a gigantic and continuing
scale was involved; they seemed uninterested in evidence that the major oil compa-
nies had commitied criminal acts.

When I began work for the FEA in August, 1977, I was dismayed to find that the
chaos and ineptitude of the Agency’s criminal investigative organization were even
greater than had been reported in the Sporkin Task Force Study. Under such
conditions, effective investigations of even minor criminals would have been diffi-
cult; against the oil companies it was ludicrous. Yet a token force of four Houston
auditors had been struggling for years to compile enough evidence to convince the
National Office to accept criminal cases against four crude oil resellers—Summit
Gas, Uni Oil, Coral Petroleum; and Westland-Armada. I discounted the auditors’
jointly held fears that “someone in Washington doesn’t want these cases to get out”,
but I had to agree that their evidence proved the four resellers were blatantly
switching old oil to new oil and had been doing to for years. As I started to examine
the file cabinets of data they had gathered, I also began to agree that we had strong
evidence against dozens of other illegal crude oil resellers and several major oil
companies.
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On December 8, 1977, Terry O’Rourke, Counsel for the Administrator of ERA, told
Justice that these four reseller cases were the Department’s “top priority” and he
urged immediate Justice involvement to aid the Department's own investigative
efforts—which he promised would now receive substantial new support. I was sur-
prised when the Justice officials casually decided that these nationally-important
cases should be prosecuted in the oil-permeated city of Houston, but I was encour-
aged that my Department at last recognized their significance.

I returned to Houston to work on the three remaining crude oil cases; Tony
Canales, the U.S. Attorney in Houston, had selected the other, Coral Petroleum, for
prosecution and its files were forwarded to John Jensvold in Washington to use in
writing a criminal referral report. This turned out to be the extent of Justice’s
participation in our investigation—patiently waiting for DOE to send Canales our
incomplete referrals. None of the promised support from the Department ever
materialized, not even the assignment of a secretary. When I asked my supervisors
about it they alternatively told me (1) it would be coming soon, (2) they had no extra
resources available and (3) just complete work on the three remaining cases and
quit worrying about all the other illegal resellers—that wasn’t my assigment.

But more damaging than the failure to give additional support were actions by
the National Office which further crippled our own efforts. They included:

(1) The top auditor and attorney for the Region were transferred to another
division—in their place was appointed an acting head auditor, who National Office
said was suspected of possibly taking a bribe from Summit Gas Co., and an acting
head attorney, who was personal friends with Albert Alkek, who was a key subject
of our crude oil investigations. These appointments, and National Office’s refusal to
ﬁhange them, paralyzed our efforts to get support and cooperation within the

egion.

{2) We were ordered by Tom Humphreys, Assistant General Counsel and Jerome
Wiener, Director of Special Investigations not to ‘conduct any more interviews or
depositions. Thus we had to construct complex conspiracy cases using only partial
company records.

(8) In December, 1977, the Office of Special Counsel issued the omnibus and
totally unenforceable “Big Subpoena’ to the 34 major oil companies. This single act
precluded any auditor, investigator or attorney in the field from issuing a subpoena
to a major company to get needed information.

(4) Tom Humphreys and Bob Gossin, National Gffice Special Investigator, denied
us permission to even look at the files of Project X—which was related to cur
investigation of Uni Oil and contained an important deposition of Albert Alkek.
Tom Humphreys demanded to know how I had even found out that Project X was
really Conoco.

(5) We were barred from talking with any DOE auditors or attorneys about their
investigations of the major o0il companies. ;

(6) The four auditors were ‘“punished” for working on the criminal cases by denial
of promotion opportunities—and all four were trying to transfer. As soon as these
three remaining cases were given to Canales, I was to begin working on civil cases
for the Office of Special Counsel.

Also, T realized that Justice was not going to expand the probe into the resellers.
In late April, six FBI agents started working on the weak Coral Petroleum case, and
five of the six were loaned to the investigation for only 45 days. The FBI team
leader, Mike Williamson began to worry that the lack of support would doom the
Coral prosecution and he told me that if Canales lost Coral they would never get to
the other three reseller cases.

By this time I had recognized the magnitide of the fraud being perpetrated. The
400-500 new crude oil resellers had inserted themselves between the producers and
refiners for the sole purpose of changing “old” oil to “new” oil; they performed no
other services. And they had done so at the sufferance of the producers and the
refiners: we saw the kickbacks being paid to the producers and the active involve-
ment of Mobil, Exxon, SoCal, Coastal States and many other refiners.

Also I knew that absolutely no audit work was being done to try to recover the
money from these frauds and that the five-year statute of limitations would soon be
running out on many of the violations.

Also disturbing to me was the installation in May of Lynn Coleman as DOE'’s
General Counsel. His old firm, Vinson, Elkins, Searls, Connally and Smith, had
represented many of the criminal resellers. These reseller frauds were so blatant
and so well known within the industry that many of the lawyers the companies had
hired had to know exactly what was really happening. In fact, the resellers had
masked their illegal activities behind a blizzard of legal documents—phony joint
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venture contracts, bogus exchange agreements and incorporation of dummy compa-
nies.

For these and other reasons, I decided to come to this Subcommittee. I would now
like to briefly detail what happened after my visit of June 5, 1978.

On June 14, 1978, while your staff was flying to Houston to investigate, the head
of the Houston FBI office called me in and berated me for going to an outside
agency and asked me what I was now going to do for a living. By the time I had
walked back to DOE offices, FBI agents were hastily removing the locked file
cabinet containing Project X. v

On the morning of June 15, as members of your staff prepared to examine files
and talk to witnesses, both the General Counsel of the DOE and an Assistant U.S.
Attorney General relayed messages that under no circumstances were we to let
your investigators see any case files or discuss any of the cases we were working on.
If we did, we would be subject to prosecution.

On Jure 19, when the DOE Inspector General arrived to talk to me, all my files
were sealed and locked up in another room. I was barred from working on any
criminal cases and John Jensvold arrived from Washington to replace me.

By June 22, Jensvold was so worried about being included in what he saw as a
“cover-up” that he called the Subcommittee.

On June 27, Avron Landesman, the Deputy Special Counsel, arrived to take over.
He explained to reporters that the only reason I had made those “wild allegations”
was because I was ‘“‘paranoid—nothing short of it.” In private, he assured me that I
would never again be allowed to work on the crude oil investigations and that the
Congress and public would soon lose interest.

But as the staff of this Subcommittee continued to document the enormity of the
reseller frauds, the top officials of the DOE reluctantly began to concede that for
over four years, while hundreds of illegal resellers flooded into the market, they had
somehow overlooked the snowballing evidence from the field and failed to refer to
Justice a single crude oil reseller case. And Deputy Secretary O’Leary once again
appeared on “60 Minutes”: to a suspicious nation he agreed that “I think it is
altogether possible” that these unexplainable failures by his top officials might be
due to reported oil slush fund payments—yet he expressed no alarm.

Now these same officials proudly point to a recently hired staff of attorneys, with
little or no criminal law experience, and they insist that the Department’s criminal
investigations are now in good shape.

In retrospect, the Department’s refusal to investigate the crude oil reseller fraud
and their reactions to attempts to expose it were predictable. During the last year,
unburdened by the assignment of any meaningful work, I have had time to compare
notes with other DOE auditors and attorneys, read transcripts of congressional
hearings into the FEA and DOE and try to make some sense of what it all meant. I
would now like to briefly share some of my conclusions with you.

(1) The oil industry, under the direction of the major companies, have fraudulent-
ly raised the general price of the nation's fuel. They have accomplished this in two
major ways. (1) Rather than continue to buy their old oil directly from the produc-
ers, the major refiners allowed crude oil resellers to take over their old supply
contracts, and then the refiners purchased the flipped oil from the illegal resellers.
(2) After this now expensive crude oil was refined, the major companies did not sell
their refined products to their traditional buyers, such as utilities. Rather they
began supplying newly entered “brokers” whose only function was to “daisy-chain”
t};gal _tl_)rices while the fuel was being shipped directly from the refinery to the
utilities.

By these two strategems the major companies have been able to raise the general
price of fuel to its present artificially high level, insuring that when controls are
removed they will not have to boost their prices even more dramatically and
suspiciously.

(2) By the fall of 1974, FEA field personnel had become aware of these obvious
and wide-spread schemes, particularly ‘daisy-chaining.” A few days after FEA
director John C. Sawhill was fired in December, 1974, he tried to insure that the
Agency would protect the public after he was gone. In an unusual press conference
he announced that the FEA had evidence of “spurious transactions by fuel oil
marketers and brokers which raised the price of heating oil and residual fuel oil by
as much as 300 percent between the refinery and utilities” and which “may involve
the entire country.” Sawhill also said the FEA had proof of “brokers converting on
invoices price controlled ‘old’ oil . . . to ‘new’ oil.”

Sawhill then announced the immediate creation of a special task force to investi-
gate and he listed the five types of violations they were to examine—none of which
included impermissable pricing hikes between the paper firms in the chains.
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However, FEA officials apparently forgot about the old to new oil violations and
launched a curious investigation into the daisy-chains. The Agency turned Sawhlll’_s
“Project Escalator” into the “Utilities Project” and instructed investigators to audit
only for pricing violations and refused to enact FEA regulations which specifically
prohibited the paper sales. Under these restrictions, the auditors were unable to
make criminal cases; the individual firms in the chain usually increased the. price
by an allowable amount each time the paper-work was passed from one firm in t}}e
chain to the next: Indeed, this is what the president of Tauber Oil—one of the main
offenders—meant ‘when he recently testified in the Florida Power case that such
paper sales were both “common and legal” in the oil industry. As field investigators
saw the chains and realized that pricing regulations did not prohibit them, they
tried to get National Office to accept conspiracy cases against the ﬁrrps in the
chains. Strangely, National Office rejected this logical approach and insisted tha.t
the cases be pursued piece-meal for pricing violations. Against overwhelming evi-
dence National Office was thus able to avoid finding significant criminal activity
and was able to discontinue the “Utilities Project.”

(3) The many field auditors and attorneys I have talked with that worked on the
daisy-chain investigations all agree that virtually every utility in the country paid
wildly inflated prices because of these chains. Each state they have documented
incredible chains and have received only interference from National Office. Some
have resigned, like Jerome Von Tempske and Dale Kuehn, charging a cover-up.

Many other former and present employees strongly believe that their investiga-
tions were deliberately sabotaged. Deputy Secretary O’Leary acknowledged this fact
to a New York Times reporter: “We have fifteen different people around the
country with Mr. McNeff's perspective, saying they need more resources and that
there are conspiracies in Washington not to regulate.” L )

(4) Certain key enforcement officials, who first served under William Simon and
Frank Zarb, have consistently made a mockery of the FEA’s and the DOE’s investi-
gations of the oil companies. o

William Simon has recently written that his primary objective as FEA Adminis-
trator was to protect the oil companies and insure the destruction of the FEA.
Simon was outraged when the life of the FEA was extended, but his close friend
Frank Zarb, assured him that “At least we're keeping all the garbage in on place so
we can control it rather than distribute it all over government.” :

(5) The general consensus among field attorneys in the crucial Region VI is that
the hightly-touted overcharge cases against the majors area sham; their investiga-
tions have been so badly emasculated by Washington that the cases, if brought to
trial, could never be won. At least one head Special Counsel attorney has angrily
resigned charging deliberate sabotage of these major cases.

(6) If the Department really desired to expose the major oil companies’ involve-
ment in criminal conspiracies, sufficient evidence exists. The cosmetic changes made
in the crude oil reseller investigations will yield indictments against only small
firms.

Also, there appears no interest in reviving the aborted daisy-chain investiga-
tions—as late as January 6, 1979, I tried unsuccessfully to convince Gaynel Meth-
vin, Bob Gossin, Jerone Wiener, and Bonn Phillips to act on incriminating daisy-
chain evidence I had uncovered in some deadfiles.

(7) No matter what the true reason is for the FEA’s and DOE’s failure to police
the oil industry, one fact is certain: confronted by massive, pervasive, continuing
frauds these criminal investigations could not have been more effectively limited if
they had been subcontracted to the American Petroleum Institute.

And the Justice Department has continued to stand strangely silent on the
sidelines.

RECOMMENDATION

I believe that Congress. should appoint a Special Prosecutor of unquestioned
integrity, such as Archibold Cox, to investigate and prosecute these oil conspiracies.
Only by such an action can the public be assured that their government really
wants to protect them from criminal schemes by the oil industry.

Mr. DingeLL. Mr. McNeff, the committee is thankful for your
helpful comments. I observed that Mr. Hallman and Mr. Buchanan
are there. What comments would you gentlemen like to make?
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STATEMENT OF F. EDWIN HALLMAN, JR.

Mr. HaLLMAN. Mr. Chairman, if I can lay a little groundwork for
the basis for my appearance here, I would li’= to.

In the first place, I am now engaged in .he private practice of
law. I was contacted by the committee during the latter part of last
week. I did not have time to prepare a written statement, and in
fact I really prefer to not prepare a written statement.

The last time I appeared before this committee I believe was in
1976. I do not remember the date. At that time, in response to a
guestion from the chairman, I indicated that it was my professional
opinion, legal opinion, that in fact 5-year statutes of limitations
problems were present with regard to DOE criminal cases.

Subsequent to that meeting, and prior to the meeting, or to the
hearing, in fact Mr. Gorman Smith, who was then Assistant Ad-
ministrator for Regulatory Programs, waived in front of me an
opinion from the Office of General Counsel asserting that there
was no 5-year statute problem with regard to DOE criminal cases.

Prior to that time, and since that time, I have respectfully dis-
agreed with the Office of General Counsel about the handling of
several cases within region 4, and within the Southeast District of
the Department of Energy.

I would like to categorically state that the basis for my disagree-
ment has always been on factual and legal grounds. I have at-
tempted to preclude any further growth of that type of encounter
into the area of personalities and this sort of thing.

I have had difficulties with individuals within the Office of Gen-
eral Counsel who in my opinion were not professionally capable to
make the decisions they were making. In very substantial matters.

I have recorded in the files, as I think the committee has copies
of, I have recorded my objections, and the reason that I prefer not
to make a statement is I would like to refer the committee to those
files because I think those files are the best statement I could
possibly make.

I have seen, during my 3 years as regional counsel, and then as
chief enforcement attorney—I have seen abortive attempts, orga-
nized and reorganized and reorganized, in an attempt to form some
system whereby potentially strong and possibly very significant
cases could be referred to the Department of Justice, and could be
prosecuted.

I have seen cases delayed for months and years. I have seen
extreme problems that I in fact could not deal with, otkher than to
register my objections.

In my position, I was not able to do more than I couid. There
were people in supervisory positions above me who were making
these decisions. I may be wrong in my opinions, but I was never,
with regard to one case in particular—I was never given the oppor-
tunity to sit down with persons who disagreed with me, as I re-
quested, and to discuss the law and the facts concerning the case,
and have them prove to me—and I think I had the right to have
them prove to me—that my position in a particular case was
wrong, and that it was in fact wrong to not promote that case
criminally.

As 1 testified in response to questions, I would like guidance from
counsel for the committee and from the committee as to what I
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should answer and should not answer, because as a general course
of activity, cases that I was involved in and referred to the Depart-
ment of Justice, I lost contact with, even though I requested that I
be informed concerning one particular case that I worked on for
2% years—I was not informed as to the disposition of that case.
Therefore, I don’t know whether or not in particular instances, I do
not know, except based upon what I have been told by my supervi-
sors, as to whether or not criminal action was taken, is taken, is
being taken, or is contemplated.

I have been told certain things. I will respond to any questions
about those particular matters as appropriate.

Thank you.

Mr. DinGELL. Thank you very much.

Mr. Buchanan?

STATEMENT OF HERBERT F. BUCHANAN

Mr. BucHANAN. Mr. Chairman, I have no prepared statement. As
I indicated, I was contacted during my vacation and asked to
appear here which I have dorne. I have no specific statement to
make. I can give you a brief history of my involvement.

I came with the Federal Energy Administration as Area Man-
ager of Houston Group 2, served in that capacity for approximately
6 months. I was promoted to the Assistant Director of Enforce-
ment, or Compliance, as it was known at that time, and have
served in that capacity for about 8 years, and currently I am the
Deputy District Manager, Enforcement, Southwest District, located
in Dallas, Tex.

I will be glad to answer any questions that I have knowledge of.

Mr. ConYERS. Mr. Chairman, could I ask the witness, in terms of
elucidating a little bit more testimony, for him to make any re-
marks that support or corroborate the testimony of the two wit-
nesses that he is appearing with.

Mr. DiNgELL. I think that would be appropriate. But before that
cécifu.rs, there are a couple of comments that need to be made by the

air.

First, you are here by invitation of the committee and are not
here as volunteers; is that correct?

Mr. BucHANAN. Correct.

Mr. McNErF. Correct.

Mr. Hariman. Correct.

Mr. DiNgeLL. You have not solicited nor sought the opportunity
to appear before the committee, but are here by invitation of the
Chair; is that correct?

Mr. McNEFr. That is correct.

Mr. BucHANAN. That is correct.

Mr. HarLMmAN. That is correct.

Mr. DiNGELL. Now, gentlemen, I just call to the attention of each
of you, and I want it in the record, for the purpose of serving notice
on your superiors, whoever they might happen to be, or other
officials inside the Federal Government, or outside that title 18,
section 1505, very specifically deals with the prerogatives of the
committee to receive testimony, and also very specifically deals
with the protection of persons who appear as witnesses before a
congressional committee, and deals specifically with the question of
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interference with witnesses or any action which might be taken
against them by reason of their appearance before a congressional
committee.

I want it clearly understood that in the event that any untoward
actions occur to any of you, as a result of your appearances here,
before this committee, the Chair wishes to be notified forthwith, in
order that the necessary actions by the Chair and the subcommit-
tee might take place.

And we would be most happy to receive the testimony of any-
body who communicates with you, either formally or informally,
directly or indirectly, about your appearance here. I want that very
clear.

You understand what I have said to you?

Mr. McNEFF. Yes, sir.

Mr. DingELL, All right. We will try and make that clear to your
superiors also.

Now, with the apologies to my dear friend, I recognize him.

Mr. Conyers. I thank you for making that emphasis, Mr. Chair-

man.
Could I ask Mr. Buchanan, in the light of Chairman Dingell’s
comments, to please elaborate on the nature of your experiences
with the Department of Energy, and perhaps when it was named
differently, and how your experiences may be consistent with those
of the witnesses who are testifying at your immediate right.

Mr. BucHANAN. Mr. McNeff has covered a lot of territory, has
covered a lot of time. I think the only thing that I could say is that
over a period of time, as we had a lot of reorganizations and a lot
of changes in both FEA and all the way up through the DOE.

For instance, we have a lot of growing pains. When I first came
to Houston there were only two area offices. Within a matter of
less than 15 to 18 months, there were four area offices. Two of the
area offices dealt mainly with the major refiners. One area office
dealt with the NGL processing plants and certain small refiners.
The other area office dealt with special investigations which at
that time was limited I think to maybe one case, plus crude oil
producers, plus other smail refiners, and of course over the period
of time as we completed cases we sent them forward to our region-
al office for review. They went from regional offices. If they had a
precedent-setting problem with them, they went to the national
office for review and then back from the national office to our
region, back to our office.

Many of these cases were highly—they had a lot of technical
issues in them. It took a substantial amount of time to get clarifica-
Eionlé in some of the cases it did take substantial time to get them

ack.

We also had a problem with personnel, in hiring new people, as
was indicated this morning in testimony—we had a learning proc-
ess. We had to send these people through a training period where
we tried to give them a little bit of indoctrination of the oil indus-
try. And you do have a large turnover in auditors.

So it has become a training process as well as a learning process.

Mr. DingeLL. The Chair recognizes counsel for purposes of asking

questions.
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Mr. BARRETT. Mr Buchanan, ar
. - Buch: , are you awa f i
employee who was disciplined because he mg?leoaaii’egsEA féeld
with the U.S. attorney’s office? contact

1\l\//{r. %UCHANANAPardon me? I didn’t——

. DARREIT. Are you aware of any FEA field i
dgmphnged because he had made a direct co;iactelxﬂfyfﬁeb%rég
a 1\(/}rney s office rather than going through headquarters? o

Mr, gLJCHANAIl\{{.[ Pzﬁb?\g)ly it was Joe McNeff '

. BARRETT. Mr. McNef; :
eel\l/}einl\%[ e r, eff, do you know of any FEA field employ-
r. McNEFF. To answer your question, I don’ ifi

) g n't k

ieggggdfgaihg};e g’eneraﬂl prc;;hibition Wa’s, and we:1 %:5 et(i)llfcllcatlsllgs:

, We could not talk to any assistant U
We had to go always throu iona cor Wo alioryorney.
. gh our national office, We al !
talk with the IRS people in the field, W 't talk to the oo
e . ldn’t talk to the SE

people or any other agency, even if th e;lcgu Py
help us out. We couldn’t t lk t hostal Tewed. cases or could
fraIlulii. ThaIt was a strict prol?ibitigni.:he postal Inspector about mail
. now 1 was called, after I tried to talk to some fri i

Lr; ;L}Jl:ngdsm a]t'jtolliney’s office in Dallas, because ngzge;dihoef glsré:
happe allas, and I was called and told not to ever do that

Some friends of mine were called withi

: within the DOE b
:iyﬁgf Jgggrﬂ;g); Zs(ere nott to talk to the assistant UQTSPa;cltilx(l)g)I’rsl
; 1Ircums . bei
1s}11\2d, E) am not sure, Mr. Bi?::tst. But as far as aetually being pun-
. “Ar. DINGELL. You said that this was the j i i
instroction 1y ol 8 . : e 1nstruction. Was this
av&ilable n you?n ing? Was it delivered orally? How was it made
r. McNEFF. Gentlemen, it was the t i
the whole time that I have been there :ﬁd I;ﬁllf }iISOf the Department

I\l\gr. DINGELL. It still is the policy? ' '

r. McNEFF. As far as | know, no individuals are supposed to

.contact the other agencies in the field.

Now, if that has chan
) ged, they h ’ i
wc;\l/ildn’t be surprised' if they have r{ot t%},gl:nte.mld e sbout it. 1
Mr. ll\)lIINl\(;ELL. How is this policy disseminated?
o r(.30 C IIBF;‘ I was told that by Tom Humphries, Assistant Gen-
althouglllw.n?t? W(;g Croelll;phgnge. Mainly by Mr. Humphries, T supposle
Wla\tjlshington.. yeéd to me whenever we talked about it in
r. DINGELL. Is th i i
ment agmmeLl 8 that the same policy as applies to other Govern-
I\l\gr. I\]/)ICNEFF. Oh, yes.
I. DINGELL. I mean, do other Governme i
Mr s nt
g;q;lllﬁ;?gntei};gt ﬁelld personnel may not speak ﬁ)giﬂglﬁe;}:;;;ggi
Shey Work?p nnel, or IRS personnel, abgut matters. on which
th}aw?é ﬁg?b}zﬁd%%uiskgo?ﬁel really don’t i(n.ow for sure. But I get
reality-yoil develop o e :;;?gl criminal investigations work in
) network, we develop fri i
S&Irloei* lliRtSo, (e)i hthe §F1§}310, and they help you and you help thgmnaerlllc(ii Sycig
gether. This is the way most criminal prosecutions work.
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And I think other agencies work together. They certainly should. It

is the only way to get anything done, to trade information. -
Mr. DinGgeLL. I don't quarrel on the point you make. I am just
curious whether other agencies have that same policy that DOE

has.
Mr. McNEerFr. 1 am not qualified to answer that, Mr. Chairman.

Mr. DincerL. Thank you.

Counsel?

Mr. Bagrgrerr. Mr. Buchanan,
cation or a pricing audit?

Mr. BUCHANAN. A certification audit.

Mr. BarrerT. And did the Houston office back in 197 6 make a

determination that certification audits were the way to go on these
crude reseller cases and try to convince Washington?

Mr. BucHANAN. In looking at the crude oil resellers back in the
early part of 1976, we felt that the first one that we should do
would be a small one, one that had very few transactions, one that
we could look at the total overall picture.

That we did in Coral. We looked at a number of transactions. We
took what our findings were up to Washington and discussed it
with people in Washington, at the national office.

Mr. BARRETT. Some time about July or August of 1976?

Mr. BucHANAN. It was in June or July, I believe, of 1976.

Mr. BARreTT. And at that point, what were the recommendations
of the Washington office?

Mr. BucaaNaN. The recommendations at that time were that
they were going to study the problem, they were going to look at
the issues, and that they would get back to us on the resolution.

Mr. BarrerT. When did they get back to you?

Mr. BucHaNaN. Well, there was a meeting held possibly about, it
seems to me it was maybe 6 weeks later, maybe 3 months later, in
the Dallas regional office, to discuss it further. It was discussed at
that meeting, and then they went back. I am not sure if we ever

really did get an answer.
Mr. BARRETT. In essence you are not sure that you ever got

specific guidance?

Mr. BucuHaNAN. No.
Mr. BARRETT. Are you aware of a refinery having been bought

for cash? Did one of your auditors come and advise you that some-
one might very well be having some interesting business going on
because he was able to pay for a refinery out of cash?

Mr. Bucuanan. We have an engineer who works in the Houston
office and does the technical reviews of the refineries at the direc-
tion of the national office. This particular engineer did a technical
review at a refinery, and he came back and asked if we had an
audit going on of this particular company. He said, if you don’t,
you should have. He said, there is no one builds a refinery like that
one, and pays cash for it

Mr. BarrgrT. And this particular refinery was owned by Uni?

Mr. Bucaanan. Yes, sir, it was. _
n Mr. Stockton and I came to Houston in June

th you and with a pumber of your people. At

which is easier to perform, 2 certifi-

that time, do you r
ton. had indicated they were winding
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Mr. BucHananN. Do I rememb h i
Mr. BArgreTT. Do you reme l:?r i aiE
froir. DARR mber telling us that your instructions
from | ashington were that reseller cases were going to be wound
Mr. BucHANAN. Accordi
reﬁlleﬁ audits were windinggdgw?vlf.he work plan that we had, our

r. BArrETT. They are no longer being wound d i

fa(lz\t/:I being made the subject of an extens%re investig:t?énThey are
Mi %UCHANANT }'ll‘hat is correct. . '

. BArreTT. That has been since the sub i isi
., BARRETE, : subcommittee staff visits
A e initiation of the subcgmmlttee investigation; is that not

%r. BBUCHANANMThat is correct.
r. BARRETT. Mr. McNeff, can I just ask you, di
}ic;cil;}e’dcﬁggl ailrala‘t}éggl;ecg. file .calt);glet in Dallas )\:vitl,w. aldwj}lx?)llle figg 02;‘

' igations i i

e eogatt timg? at cabinet that nobody had done
%r. McNEFF. Yes, sir, I did.
r. BARRETT. Could you expand on that a little bit?

Mr. McNErr. After I was transferred to Dallas, for a while 1.

wasn’t allowed to work on an imi
: y criminal cases at all.
ggf;%)};el (;}re;se f.:atllo.\nred. to work on one criminal ‘ca:e, 2})11e1?uf?orﬂzlemg
purp erring it to the Department of Justice, and I looked
We had a very weak violation
W, ] : ¢ on that case. It was
A : 10 ] _ more of a
ghain.g viclation, criminal pricing violation, than it was a daisy
I started looking at the files, a
St lo . , and as I suspected, I
%cr)rll«:lilrllar c}:als}{l chain people, dozens and dogens of t%a:avrilélll :?aert?ég
evidengceaw}vferit V?: s}fo%v derf. dAn}c}: {{found more incriminating
hundred chains, within tha’t %6 o o nany enains, 4
. , one case. And thes i ,
cabinet that had been put u e e i
up, nobody looked at in a ye
no%élc(liy ﬁ%ﬁﬁeé :Eag:dz i:olgl;lg at E}(;nze other file cab};nzzsozvl?'z:%
B o e d‘iree’?rs, b at were the utilities investiga-
I was looking at the utilit e oo, found out
vas_ 1 at t y investigat i i
e g S g, e ettt v
B tut h- saw enough in there that clearly showed a lot more chai
qu %tAhas beerﬁthe extent of it after that e
. BarreTT. My question is addressed to the wit
zﬁgie.ﬂllf; 1?1 erlray ;ggggsginging of the% sitl‘liat_ion that lw%zsts %chfr:};:
facts pessoat o fairly 4 act go out and investigate and develop
, y decent case, and that th i
forward to Washington, where th, i © materials are sent
: , fall into some sort
or a bottomless pﬂ?. Some cases egf fort of am abyss
sometimes you hear about the mZtgl O ar ahout agam, and
3 ou | ers because you ha t
more investigation. And then i e Yo gt to Co
back down for further investigast,:(i)élnisend 1t up again. And it comes
%& msl(’[ pﬁceptixn incorrect? \
r. McNEerr. A little. Not too much. But you i
. . . ou a 8
?121 ‘tfhe,tr;najpr defenses of certain officials of tﬁe aggicijsi:?ﬁgf ,tgze
en’t rejected that many criminal cases that have been sent ug
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from the field, although the ones they have rejected over the years
and kept sending back down are really blatant cases.

But what has happened is they instructed the auditors to only
look for pricing violations between the members and the chain.
And so while all the evidence is there, and while they have to fit it
together, any attempts by the auditors or investigators or attorneys
to try to convince Washington to look at the whole chain and say,
look how all the pieces we have gathered fit, they say no, that is
not your problem, only pricing audits, and you haven’t showed a
violation of our pricing violations and so you have no case.

So the evidence is there. It is in the file cabinets. And it is
massive. But the cases are not put together in a conspiracy.

Mr. BARrETT. My question is, Do the field offices do a good job of
getting the stuff together and worked up, and then the material is
sent to Washington where it goes nowhere?

Mr. Hallman, could you comment on that perhaps?

Mr. HarLMaN. I wanted to elaborate a little bit about the history
of FEA and DOE, and the whole business of criminal cases.

I came with the agency in December of 1975. And at that time,
and until I guess within the last 1% or 2 years, the position was
taken by the agency, and this may sound somewhat frivolous, but I
do not intend it this way—the position was taken that basically
you could not violate FEA regulations in a criminal matter.

There is a memorandum on file from the then head of the
enforcement arm of FEA which he said we will not hire criminal
investigators to do criminal investigations. And that was sort of
like the telegram I got once saying that there would be a fire drill
in headquarters.

I could not believe that it had been put on paper to the extent
that it had. But that was the problem faced to some extent by the
current administration. A total refusal to look at criminal cases or
to accept the fact that they were there.

Then, subsequent to that time, largely due to pressure from
Congress and other reasons, the Department of Energy has been
faced with the problem of trying to perfect cases concerning acts
that occurred at the end of 1972 and the beginning of 1974.

And in my opinion, you have had a lot of irrational and wrong
responses to the needs, by headquarters. Not enougn trust in the
field, not enough trust in the field lawyer to say, Mr. Lawyer, this
is your case, this is your responsibility, you either carry it through
or you don’t. And if you don’t, it is your problem and we will hold
you accountable.

You look at a case now, you cannot lodge accountability. Ac-
countabilivy is destroyed by the 20 levels of review, and the cre-
ation of special counsel which moved all of my Supervisory person-
nel into completely different elements of the agency, and then a
whole new group of people came in to perform the work of review-
ing these cases.

And my basic problem as a lawyer has been that the people in
charge of reviewing our criminal cases prior to the time of the
creation of Mr. Weiner’s shop, and the creation of some criminal
expertise there, although that whole system in my opinion is not
without problems, but pricr to that time the lawyers reviewing my
cases, it is my understanding and it is a credible understanding, I
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believe, had very little, if no, criminal background. And this te me
was offensive to me as a lawyer. And I always had continual
problems with that. ) ) ,

But the history of the whole program is such that I now, as a
private citizen, look at it and say, for God’s sake, somebody either
do away with it or do what we can and go on to better things
because the false economy of what the Department of Energy is
doing now is incredible to my way of thinking.

But I feel uncomfortable in totally condemning the system, and
the Department of Energy personnel who were there right now
because largely they inherited problems. I don’t agree with the way
they are handling them now. And I don’t agree with the way they
have handled them historically.

But I think historical problems were stronger thar they are now.

Mr. BargreTT. In the historical context—if I may interrupt you—
you are familiar with the Citmoco case, are you not?

Mr. HaLLMAN. Yes. . .

Mr. BARRETT. As I understand it, that involved alleged violations
in late 1973 and early 1974. :

Mr. HaLiMAN. Yes; that is right. _

Mr. BarreTT. Could you give us the chronology of what you did
on that case, how it was worked up, when your reports wer: filed,

“and so on?

Mr. HaLLMAN. I guess probably that case to me would be the
greatest example of a response to, I think, and I am not sure I will
pronounce his name right, Congressman Sensenbrenner, who asked
about the completeness of case files that comes forth from the field.
This case was a case that I worked on for 2% years with one
investigator, and I would ascertain and I think be able to prove
that he was probably the most competent investigator with the
agency, a man by the name of Jim Grimes, who has since left to go
to work for the Department of Agriculture.

But in May of 1978, I think it was May the 8th of 1978, we sent
forward to the national office a report that was 281 pages long with
502 exhibits, and with a 100 page, 60 or 70 pages of which was legal
analysis, and we took the position that this casz showed strong
possibilities of criminal conspiracy. We also took the position that
the case would die through the statute of limitations in the early
part of 1979, and we took the position that something ought to be
done fairly quickly. ;

Subsequent to that time, I believe on June 29 the Office of
General Counsel sent forward a referral to the Department of
Justice, and I requested on numerous occasions to receive a copy of
that referral, and I believe around June 15 to June 20 of 1978 I got
a copy of the referral.

I then, on I believe it was July 28, sent up a memorandum of
obiections to the referral as it went to the Department of Justice.
The strongest basis for my objection was that in that referral, the
Office of General Counsel took the position that region 48—and the
position stated something to this effect: The Department of Energy
takes the position, the region 4 position, that elements of conspir-
acy are in this case erroneous, and I objected to that position on
two grounds: First, the ground that I as regional counsel in region
4 enforcement are parts of the Department of Energy, and that in
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fact it was an incorrect statement to the Office of General Counsel
to state that as being the position of the Department of Energy.

The second ground of my position was that there was no basis for
the Office of General Counsel’s position that in fact our position
was erroneous, and I requested that this be reviewed, and then I
again stated some of the factual emphases that I thought were
present in the referral. :

I then got a response which I feel, and in my opinion, and I think
anyone that reads it would feel, was more or less of a personal
attack upon me and did not address the issues involved. It was
written by a lawyer who had been with the agency I believe ap-
proximately a month when she wrote the letter, who I believe
according to my information, had no criminal experience, and I
took this very seriously.

I then requested a meeting with my supervisor at that time,
concerning this problem. This was all during the latter part of July
and the early part of August of 1978.

I then continued to request this meeting, because I felt that it
was urgent that if my position was correct, that in fact this be
brought to the attention of the Department of Justice, because if
the Department of Justice gets a referral which says the regional
position is erroneous, you have got an obvious problem if you are
taking the position that surely they will see through the OGC
position, and agree with you. I then requested this meeting on
numerous occasions. I was told at one time that Tom Humphrey,
who was involved in disagreeing with me, had to take a 3-week
vacation and he was an indispensable party to the conversation
and should be allowed to have that vacation. I was then told Diana
Clark, who disagreed with me and who was involved in tlie investi-
gation, had to take a 5-week vacation .nd that she was indispens-
able to the conversation and it would have to be postponed because
of that.

I then in surprise inquired as to how she could have 5 weeks of
vacation, since she had only been with the agency for several
months, and the response was that she had arhassed enough com-
pensatory time working on the Citmoco case that she had this
much time and therefore was allowed to take the time off.

The bottom line was that in November of 1978, I, together with a
lawyer that I had hired out of a district attorney’s office and who
had worked on the case extensively with me, and who in fact drew
a chart which should be a part of the papers you have, and I met
in Washington with the Office of General Counsel to discuss our
position.

It is my stated opinion, based on the conversation during that
meeting, that no one ever addressed the issues that we wished to
have addressed, and no one ever refuted legally or factually our
position that in fact this case had substantial evidence of criminal
conspiracy, and substantial evidence of possible crimes.

We had wished to look at some activity which took place in the
Department of Commerce concerning this case, and we were re-
fused the opportunity to do that.

Mr. BARreTT. That was in October of 1977 you asked to interview
some people at the Department of Commerce?
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Mr. HaLLMAN. Yes, and initially we were instructed subsequent
to that meeting I believe someone in the Office of General Council,
it may have been Tom Humphrey, was instructed to work out a
procedure whereby we could conduct certain interviews and obtain
certain evidence from the Department of Commerce. That was
never done, and one thing led to another. There was some litiga-
tion going on in Mobile related to this case in which Citmoco had
used to have us enjoined from further activity in several other
positions of Citmoco, but basically what happened is that we were
always refused, and we were not allowed to go to the Department
of Commerce to obtain this evidence. :

One of the most difficult things for me to accept was the position

presented to me by the Office of General Counsel and the Depart- -

ment of Justice by lawyers working on the Citmoco civil litigation
that we had a sister agency obligation, and that the Department of
Energy was not the proper party to investigate the Department of
Commerce, and that we had to have an unified “one for one and all
for all” position before the court and before the public.

My response to that was that I didn’t agree with the sister
agency theory. I thought that we should obtain all the facts, wher-
ever the facts lie, and wherever the leads go. ;

Mr. BARreTT. Essentially, you were stopped from conducting an

investigation that might have involved people at the Department of
Commerce?
_ Mr. HaLman. Yes, and there had been some grand jury activity
in New York. There had been some review of the situation, this
committee will recall, from the standpoint of alleged political influ-
ence, by Mr. Ed Carey’s brother when he was then Congressman.
That activity in New York was alleged to have covered the Com-
merce activity, and therefore there was no need to go further, but
on the face of all the documents, and as clearly disclosed, none or
virtually none of the key people within the Department of Com-
merce were ever interviewed, were ever called before the grand
jury in that New York inquiry, and that inquiry was particularly
related to the allegation of political influence and was prior to the
amassing of all of the evidence that we came up with subsequent to
our investigation of this matter.

Mr. BarrerT. Could I ask, did you come across evidence in your
Citmoco investigation that a vice president of a major oil company
had received consulting contract payments, one before he left his
oil company and one after he left?

Mr. HaLumaN. Yes. In fact, one of the key elements of our case
we felt were the allocation viclations, and the violations concerned
a diversion of a substantial amount of crude oil from a major
refiner, « major oil company.

Mr. BARRETT. This major oil company was Gulf Oil Co?

Mr. HALLMAN. Yes.

Mr. BArrerT. They would have been entitled under the EPAA to
receive this oil?

Mr. HauLMAN. They did not in fact receive the crude, and in fact
w2 have testimony that indicates this crude was not replaced. It
was of such a fine quality that it could not be replaced, so they
could not replace it in kind, and one of our big questions was why
they never objected. The investigation led to a disclosure from the
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books of Citmoco of two entries of $75,000 payments to the vice
president of crude for Gulf Qil Co. One of those payments was
labeled for the Borko transaction, which involves the sale of this
crude to a Bahamian-located corporation by the name of Borko,
which is wholly owned domestically and 65 percent I believe owned
by Nepco, the way this all went, but we determined that that in
fact was—well, that in fact was what was on the books of Citmoco.

Mr. Gore. Will counsel yield?

Mr. DARReETT. Yes, I have finished my questions at this point.

Mr. DingELL. The Chair will recognize my colleague for ques-
tions. The Chair is going to recognize first my colleague, cochair-
man, Mr. Conyers. I am sure he will 'yield to the gentleman from
Tennessee if he is so minded. The gentleman from Michigan yields
to the gentleman from Tennessee. The Chair recognizes the gentle-
man from Tennessee, Mr. Gore. V ‘

Mr. Gore. Thank you very much.

I want to briefly follow up on counsel’s questions. I very much
appreciate my colleague from Michigan’s yielding.

I want to follow up on the groundwork that has been laid by
counsel. Mr. Hallman, you were involved in the investigation of
one of these reseller cases, a case that cost the people who ulti-
mately bought the oil a good deal of money, and the evidence
included the allegation, which you believe to be founded, that
$150,000 was paid personally to a vice president of Gulf Oil Co.; is
that correct?

Mr. HALLMAN. Yes.

Mr. Gore. Was this case prosecuted?

Mr. HarLMAN. I do not know.

Mr. Gore. I think the evidence will show that the statute of
limitations ran on this case.

Mr. HarumaN. I have been informed by both representatives
from the Department of Justice and a representative of the Office
of General Counsel that it was not prosecuted criminally. I have
never been irnformed in writing as to that disposition. I sent out a
request during, I believe, October of 1978 that I be given copies of
and be informed of the disposition of this case, which was referred
to by one efficial of the Office of General Counsel as Hallman’s
freedom of information request, because I phrased it and wrote it
in those terms, and I have not received a response.

I received a very quick partial response which indicated that
other information would be coming forward, but since that time I
have been informed of no activity in that case, and I do not know
what has happened to either the civil or the criminal case.

Mr. Gore. I think it is fairly incredible that you have a case
where the vice president of one of the largest oil companies in the
country is receiving $150,000 in a scheme that results in overcharg-
ing the American public, and no action is taken. We have another
case involving Mobil interrupting its traditional patterns of deliv-
ery and inserting a reseller in the chain. The pipeline is still there.
The oil still moves along the same pipeline, but the paper chain
now has a reseller in it, and the old oil becomes new oil. The
American people are overcharged by millions of dollars, and no
action is taken in that case either.
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Mr. McNeff, how many cases, how many major oil companies, in
your opinion, are involved in these schemes?

Mr. McNEerr. I would say that almost all of them are, if not all of
them. There are some that I have not seen, some of the top seven. I
have seen maybe what you consider the second level, 10 or 15 of
them, and I have seen maybe 4 or 5 out of say 7 majors actualiy
doing this. Now I have no reason to doubt that the rest of them
might not be doing it also.

It is just while I had the brief opportunity to see those files I did
not see the other ones, but clearly, clearly the majors knew exactly
what was happening and aided the resellers. We saw in some
cases—it was very hard, very hard to prove, this is what Mr.
Canales was talking about, it is hard to prove that the major oil
companies got a kickback, say, for running the oil through these
people, although clearly they knew exactly what they were doing.
In onhe case we saw a very large refinery who also had crude oil,
and he was running it through a smaller crude oil company, and
we happened to see, found out about through the Bahamas, the
crude oil company subsidiary in the Bahamas was kicking back to
the refinery through subsidiaries, so it is very hard to trace the
money.

‘Mr. GORE. Yes.

Mr. McNEerr. But clearly they had to know exactly what was
happening in the industry. '

Mr. Gore. This Gulf example I think is very interesting. Let'’s
look at the Mobil Carbonit case. In that instance the officers of
Carbonit, this reseller that sprang up in order to convert old oil to
new oil, include former officials of Mobil, Exxon, and Texaco; is
that correct?

Mr. McNEerr. I have heard that. That was really starting to be
developed after I was taken off the case. I could mention one thing
about the Citmoco case and that individual from Gulf. We later
found out, I subsequently found out I think talking with the Atlan-
ta office one of the cases we had been investigating, Summit, one of
their vice presidents was this same individual. After he took the
bribes and stuff while he was at Gulf he left and then became vice
president of one of the companies we were investigating, but I had
no idea it was the same individual or his record or the FEA had
talked to him or anything else.

Mr. Gore. Would all three of you gentlemen agree with the
statement that these schemes are continuing to this day?

Mr. McNErr. I would. '

Mr. Gore. You would agree?

Mr. McNEFr. Yes, sir.

Mr. Gore. Would the other two gentlemen agree?

Mr. HaLLMmAN. I would agree on probability grounds. I think it is
a very strong possibility.

Mr. Gorge. Mr. Buchanan?

Mr. BucHANAN. There is a probability that they could continue.

Mr. Gore. So right now while the American people are justifi-
ably angry about the price going up so rapidly, these schemes are

~continuing. The evidence is there. It is in the files. The cases

havep’t been prosecuted. Major oil companies are involved, and
nothing is being done. I simply hope that the Department of
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Energy and the administration generally pay close attention to
these hearings, and I hope that they take up your suggestion, Mr.
McNeff, and appoint a special prosecutor. This may indeed be the
largest criminal conspiracy in our history involving billions of dol-
lars, and it may be continuing to this day.

Thank you, Mr. Chairman.

Mr. DiNGELL. The time of the gentleman has expired. The Chair
recognizes our colleague, Mr. Sensenbrenner.

Mr. SENSENBRENNER. Following up on the questions of the gentle-
man from Tennessee, we heard this morning in testimony of two
prosecutors from the U.S. Department of Justice that there was no
concerted attempt to refer any of these cases to the J ustice Depart-
ment for prosecution. One prosecutor found out about a daisy chain
operation by a citizen bringing a newspaper article in. The second
prosecutor was home watching a television program and found out
that something might be going on with an illegal refiller scheme.
My question is, have any of you gentlemen received any standard
operating procedure for referral of cases to the Department of
Justice, when in your opinion there was sufficient evidence to
warrant a criminal prosecution?

Mr. Hariman. I do not know if this would be the response. I
mean, I don’t know if this would be a response to your question
because I am not sure I understand the question. We have been
instructed to not—when I was in the position I was instructed to
not—directly contact the Department of Justice about any case,
that it was to be reviewed by the national office, and that there
was in fact an understanding between the Department of Justice
and the Department of Energy in OGC as to how this procedure
was to be followed. .

I personally objected and I know a lot of field counsel objected to
that procedure. We did not object to control in overseeing and
review, and I might add expeditious review of our activities, but we
disagreed with a lot of the decisions of procedures concerning par-
ticular cases.

We disagreed with approach. We were told on occasion to with-
draw our civil subpenas, because it wauld offend the Department of
Justice’s activity. We would then have contact from the Depart-
ment of Justice lawyer, after he got the case, and he would say,
“Why in the blazes did you withdraw your civil subpenas?”’ and
this sort of situation, I would say, continues. With all due respect
to the Department of Justice, there seems to be a continuing, and I
may be wrong, this may be anocther one of these alleged paranoid
responses, based on my experience, but I have viewed over and
over again our cases given to lawyers who were 2 weeks out of law
school, which is the case with regard to a case that was referred
shortly after I became regional counsel concerning an official of the
Atlanta office, you are all well aware of that case.

I personally think that is the most offensive case in the history
of my office that has not been pursued by the Department of
Justice, and I can’t comment as to the reasons why it has not, but
during my career, I believe about a year and a half after that, I
went to Washington to assist the Department of Justice in that
matter. I walked into the office of a young lady who had been with
the Department for 2 weeks, who had the old file in front of her
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as saying, “I don’t see anything here,” and we inquired as to
fﬁlitw happeynecgir to the most recent referra}l, a‘l‘nd she went (_)V?er and
pulled it out of her file cabinet andti}_le sa1d,” You mean this? I was

1d this is background concerning this case.

toThey lost thegreferral letter from the Department of Energy or
FEA to the Department of Justice. The OGC lost it. We had to
supply that to show in fact the case was ever sent to the Depart-
ment of Justice, and that sort of activity is very frightening con-
cerning any of our cases, but we in the field were instructed never
to make direct contact, and there was some arguablp support for
that. I could accept that from the standpeint of wanting consisten-
cy and wanting things to be reviewed by, say, the fraud section or
the economic litigation section of the Department of Justice be’e-
cause of the new area of law and everything, but what I couldn’t
accept was the slowness of the process a_nc} the.lack of even what I
felt was a basic consideration of our opinions in the field, and we
had worked with the case for years and knew the substance of the
case and had opinions about how the case ought to be p_ursued.

Mr. SENSENBRENNER. Did you ever receive any written instruc-
tions from your superior on what criteria were to be followed
when, in your opinion, a case should be sent to Washington for
referral to the Department of Justice for prosecution? .

Mr. HAarimaN. Well, when I attempt to answer that _questlor}, I
can’t recall specific documents. I can say there are such instruction
documents within our files. One approach by the current Office of
Special Investigations of General Counsel is to attempt to give
instructions to the field, specific instructlol}s about hpvy _matters
are to be referred and that sort of thing. Prior to the initiation of
that office it was catch as catch can. o

Mr. SENSENBRENNER. How were the determinations made on
which cases should be referred? Was it by a ouija board?

Mr. HarLmAN. I don’t know.

Mr. SENSENBRENNER. A surf board? o

Mr. HaLLMAN. I don’t know. We sent up a case that involved a
filling station and it involved a violat.ion of a thousgnd and one,
and it was a picky, little case. We sent it up and we said,

‘ i e allowed to just go to the U.S. attorney
angzjgvfogﬁt%ugi%e‘ziighgll; Zeﬁ(r)llégggcf ogik:/e him a xeai']’s prgobai.:ioq,”. but it will be
good for people within his little association, within his qrowd of individuals to know
about this case, ’and he has already agreed. He admitted that he did it and he
agreed to the criminal act.

That case was kept. That case was kept and we never heard from
it again, and I havep yet to hear from it as of May 5, 1978, and that
basically was what happened to the small ones. With regard to the
large ones, I have never heard what happened in the Citmoco case,
so that is the other example I guess I would use.

Mr. SENSENBRENNER. My last question involves the Department
of Energy’s response to the GAO investigation, where they take
exception to'the GAO recommendations th1ajs casies be referred to
the Department of Justice because it ‘might hinder a Department of
Energy civil investigation into violations of the regulations. Do you
know of any case, either of the three of you, that was not turned
over to the Department of Justice because of Department of
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‘Energy opposition to any allegations of a so-called parallel investi-

ation?
& Mr. BucsANAN. I don’t know of any.
Mr. HAaLLMAN. I don’t know of any.

%i I\I-%ill\,lfliiNN? might state that would be the sort of decision

that would be made in Washington and about which I believe we

! i d. . .
W%\?[lrénsglsseﬁ:lbrg;gr;;ER. Thank you, Mr. Chairman. I yield back the

; time. .
ball\;all? cf)gégﬁ. The Chair thanks the gené:leman. The Chair recog-
izes from Oklahoma, Mr. Synar. . .
m%\?li t}éigi%?lgl‘rﬁgﬁk you, Mr. Chairman. 'I:hls lgs Zecliyt ﬁhs%;‘;;?g
in . In a matter of an hour we have implicate e -
fﬁzﬁn gf? I};‘lnerx{gy, the Department of JusEIce, I?In?l the D$£ea1;r§?;1;1;f
. I have a question for you, [r. Hallman. Ver ly,
Sv(i)ﬁlln}lrillff experienceqand background within the agency and Vzlf;ch
the responsibility that you had, and thfhrga}ccglon tggta I{O:ffggt ! 12
i tions you tock, would you say tha ere w
gﬁzt?)l‘;'tagf youry higher-ups within the Department of Energy for a
e 4 ill j d to the question
AN. If I can—well, I will just respond to q
thghx;s'raI;fIAIml;;l.gve to. I am the k,ind of person that I have personal
beliefs based on supposition and innuendo. I have seen no evidence
of that sort of thing. I see some very strange, or I have seen si?me
very strange decisions made that I have que§t10ned. I haw;z1 ien
bothered when I have gone into my superior’s office, and ef b l:elts
said concerning the Citmoco case, research the applicability o . e
Alabama long-arm statute, and any lawyer that has a basic his or}é
in civil procedure knows that adStalte _lgfxg-arm statute does no
to a Federal criminal or Federal civil case. .
ap’%ﬁ;tot: me is either a very naiv? (ﬂlriastmn or a strange question,
whence I know not. I don’t know.
anl(\idf%r;lNAR. Let me address this same question to Mr. McNeff. ’lt‘io
your best knowledge based on your experience and backgroun ;
having dealt with this issue, and particularly the reaction you }g,;p
from your action, would you say that there was a_coverqp? within
the Department of Energy concerning the daisy chain affair? bt
Mr. McNEeFF. Oh, yes, I strongly believe that, without any doubts.
Mr. SyNaAR. Let me take that one step further. Are tl,1e Depart-
ment of Energy and officials under the General Counsel’s OffiCﬁ‘ in
collusion with the oil companies, independent and major, as Wi 1 as
other attorreys on the other side to avoid the types of prosecutions
' ing about?
wv;egﬁﬁlgy‘glf If I had the time, I think as a prosecutor I coulrti;
present enough direct and circumstantial evidence that I could g}(la
a jury to convict the oil companies and certain 1nd1v1d,uals 1nti;1 ?:
Government of conspiracy, yes, I believe that. I don’t salyb :11{
lightly either. We were hired, many of us, with criminal back-
¥ ke conspiracy cases. ' .
gri}f;d%flg(}?&. Excuge me, Mr. McNeff, you mean experience in
criminal law, not criminal background?
Mr. McNEFF. I am sorry, Mr. Chairman.
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Mr. DingELL. I don’t want the record to stand with that. Am I
correct in my understanding?

Mr. McNErF. I am Sorry, yes, sir.

Mr. DiNGceLL. I thank you. A

‘Mr. McNErr. But we were—we do have several people that have
alleged this in the past, criminal investigators have had criminal
backgrounds, and we were hired to make conspiracy cases which
are to be made and which I have made against certain oil compa-
nies. I don’t think there is any doubt about that now, and you do it
by the direct evidence, but conspiracy cases have to be made by
circumstantial cases also, and some of the direct proof is lacking,
but I think the cases as a whole using both direct and circumstan-
tial evidence can be made,

Mr. SyNAR. Let me take this to the final step, then. In your own
testimony, due to the efforts of the major oil companies in setting
up a daisy chain prior to refining and a daisy chain after the
refinery process, the major oil companies have, in your terms,
ripped off the American public by selling utilities fuel at inflated
prices, all utilities in your own testimony. Now they being the
utilities and final purchasers and being aware of what the going
rate for fuel is, let’s say at 18 cents a gallon and say they are
buying it at 54 cents a gallon, then there could be a case made that
not only DOE, and the oil companies, but the final purchasers
themselves, the utilities, turned blind eyes to the fact that this
operation was going on.

Mr. McNerF. That is definitely true. We have got evidence some
of the utilities set up their own purchasing arm which sold it to the
utilities and they jacked up the price before they sold it to them-
selves and they bought from a lot of other people who were en-
gaged in daisy chain. I think some of the utilities, while they knew
what was going on, I don’t necessarily think they are all like the
Florida Power case where somebody took a bribe, it may be this
was the only way they could get fuel because the majors then
refused to sell it to them directly and insisted on going through

going on, they may not have been taking kickbacks, maybe that
v&ﬁas. the only way they could get the fuel to buy it from the daisy
chains.

Mr. SyNar. One final question, if I could, Mr. Chairman. We
have just developed a theory here that started with the DOERE
turning a blind eye, with possible collusion with the o] companies,
with the final purchaser in many cases being the utilities, turning
a blind eye. We are talking about a massive network over the
Nation, with different areas and different utilities and different
companies and different resellers, and you are telling me not one
person within this whole nationwide chain stood up and said,
“Something is going wrong’’?

Mr. McNEFF. The president of Florida Power just came out, not
the one that took a bribe, but the one that was the president when
it came out, said that—I have got newspaper articles. He said, “If
we were overcharged,” he strongly believed based on what he had
seen that utilities all over the country were overcharged. Several
investigators like I mentioned earlier, Dale Kuehn and Jerry von
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Tempske, who worked on the daisy chain, said that is exactly what
they saw from the evidence in the files.

That is one of the most frustrating things, I think Mr. Hallman
and Mr. Buchanan will agree and everybody else, when you try to
tell people in the DEA and FEA about this, no one ever disagreed
with you. No one said you are wrong, you are coming to the wrong
conclusions about the evidence of the daisy chains. It was just, “I
am sorry, we can’t address that because we don’t have the re-
sources’” or something, but there has never been anybody within
the DOE or FEA trying to sit down and logically tell me that I was
wrong with any of my conclusions. Maybe the final conclusion I am
sure they disagreed with, but all the steps leading up to or any of
the proof as the subcommittee staff has seen, it is all there.

Mr. SyNaR. Thank you, Mr. Chairman.

Mr. DincELL. The time of the gentleman has expired.

The Chair recognizes the committee cochairman, Mr. Conyers.

Mr. ConyErs. Thank you, Chairman Dingell.

I would like to, first of all, commend these witnesses who, after
all, work for the Government. Happily two of the three of them are
attorneys, and they are demonstrating to me, if there is any reason
for the American people to believe in the Government, that these
witnesses furnish some small amount of evidence, that they should
continue to hope that we, chosen to govern in this great country,
can perhaps get this matter set aright.

Gentlemen, you have my absolute admiration and commenda-
tion, and I join with the chairman of this subcommittee, Mr. Din-
gell, who is very concerned about anything untoward that may be
csaid or done in connection with your continued service for your
country and your Government.

I also want to say at this time that Peter Stockton and Michael
Barrett, who serve on the staff of Chairman Dingell, I think really
should be singled out for some commendation that they have not
specifically enjoyed. It is clear to me that none of us would be here
if they hadn’t put in months of labor, talking with many of you,
and some, like you, who dared not reveal their names. So it seems
to me that these two committees are charged with an enormous
responsibility that, quite frankly, I can’t even begin to see where it
is going to end.

T had no idea that we would be treated to these crude and
unvarnished allegations of illegal activities, of criminal conduct, of
fraud and duplicity that is moving in at least two sections of the
Federal Government very clearly.

Let me get to the questions that I would put to you.

First of all, is there a need for resellers?

Obviously, this begins to raise a serious question. Where the big
producers have their own refiners prechosen in most instances, it
seems to me that under the limitations of the market that exists
today, that a case could be made that these resellers frequently can
be up to no good except to, as the phrase was used earlier, to coin
money for their own advantage.

Would you just briefly give me your view on that, gentlemen?

Mr. BucuaNaN. That question has been raised many times,
whether there was a need for the resellers. I think generally it has
been agreed that those resellers that came on line after the oil
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embargo was an addition in the chain that should not be there, and
I know in many of the cases the consideration was that we would
give them a zero maryin, as far as profit was concerned, because
there was no actual need for them being in that chain.

_ Mr. HaLLMmaN. T think added to that you can realize the credibil-
ity of that position when you look at factually what these new
resellers did, sitting in motel rooms and calling one person who
would supply them and another person who would buy from them,
and this goes on over the country and the product stays where it is,
and then it is ultimately moved across the street.

I think in given factual cases, the obvious illegal nature of what
they were doing was present. The laissez-faire business should oper-
ate as much as it can, attitude of both FEA and DOE, and the
marketplace has had a strong influence on our ability to get out
there and do something about this.

The theory that technically there is no regulation that speaks to
this practice, when you look at the whole basis for the EPA and
the price and allocation regulations, implicit in that, in my opin-
ion, is a prohibition against this sort of activity.

Mr. ConYERS. But there is a prohibition against reselling.

Mr. HarLMAN. Not against resellers but against certain activity
conducted by resellers, the sort of activity that gave rise to the
large increases in the numbers of resellers’ problems, basically,
what has been disclosed so far.

Mr. ConyErs. Thank you.

Attorney McNeff?

Mr. McNEFF. Before the regulations started and, as Mr. Hallman
said, the ones that came in, the great numbers, the 500 crude oil
sellers and at least an equal number of daisy chain resellers, those
are the problems. Before the regulations were started and there
was some attempt to control the price of oil, there were traditional
resellers, mainly either very small people. If a refinery need add a
few hundred barrels, he would look around and find it for him. He
took like a 5-cents-a-barrel profit, and that is traditional. There is
no problem with those.

There was also some gatherers, also termed resellers, who would
go up, go out and get oil from small leases, pick it up, and take it
to a pipeline, and maybe charge 25 cents to 40 cents a barrel. So
those types of resellers have a traditional function in the market-
place. All the rest of them that have caused this problem do not.

Mr. CONYERS_. N ow, if we have such laxity, misfeasance and
malfeasance within the Department of Energy, especially in the
enforcement area, where do we begin?

I will include the Department of Justice shortly, but right now I
want to concentrate on the Department of Energy.

I mean we could make corrective recommendations in a report
here, and I suppose that that would be tossed off with the same
casualness that many other hearings of the Dingell subcommittee
have already been discarded. We seem to have a cancer that goes
beyond maladministration, which is pretty easy to come to here.
We have got a very serious matter of malfeasance which in many
instances constitutes a criminal act itself.

Gentlemen, what recommendations would you make to the sub-
committee, and by extension to all the gas consumers in this coun-
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try who are anxiously waiting to see now that these two subcom-
mittees have come together to address this question which you, in
large measure, are responsible for forcing to public attention, I
would like to enjoy your ultimate response on this matter, if you
will, please. 7

Mr. BucHANAN. Let me say one thing. I think in defense of the
agency, there have been substantial changes made in recent
months. There has been a division set up to handle the special
investigations on criminal matters. It has been set up with the
headquarters here in the national office, with offices in the various
regions, and my association with those offices in the regions, I
think that they are well organized. I think they have some excel-
lent people that have been hired. They have some attorneys that
have criminal prosecution backgrounds, and I think that there has
been a substantial change or a turnaround in the method in which
the cases were pursued.

I think there is an understanding between the Department of
Energy, whereas these cases would be referred on an expedited
basis. Also there has heen a Crude Oil Reseller Division set up,
with specific offices and specific people assigned to audit crude oil
resellers.

Mr. ConYERS. Do you know how many times I have heard that
song and dance from the ¢xecutive branch? I mean do you know
how many times in enziy, alone we have changed musical chairs
since the Dingell subcommittee first began these hearings? Do you
know how many times different people now sit in different offices,
and we are asked now to wait another year to see why they don’t
work, and we will come back again? There may even be new faces,
new witnesses who will be telling us the same old story, that it has
now been reorganized. There is a whole new approach. There is a
new interest brought on by congressional—that is the routine re-
sponse that we get every time.

Now I can’t tell you that this one is predestined to failure, like
most of the rest, but if you note a tone of skepticism in my voice,
Mr. Buchanan, it is also only because—I am sorry——

Mr. BucHANAN. I feel——

Mr. Conyers. It is only because my experience tells me that is
the daodge we always get. The Justice Department is going to tell us
they have reorganized. Department of Energy is going to tell us
they are reorganized.

Let me go through.

Do you have a different response?

I accept that one. They have just cut the auditors by one third,
did you know that—two thirds, Mr. Buchanan, 650 to 250? Do you
realize that that one statistic alone makes it totally impessible for
me to believe that there is some new resurgence of interest in
enforcement? Did you know that, sir?

Mr. BucHANAN. I had heard that.

Mr. ConyEers. Of course you have.

Mr. HarimaN. Congressman Conyers, I think the strongest re-
sponse I could make to your question—and this gives me an oppor-
tunity to say something that I never thought I would have the
opportunity tc say before this committee—and that before coming
today I had a basic cynical—not cynical, but skeptical question in
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my own mind as to what this committee could do, if anything,
especially about my concerns relating to the case that I felt was
the best one I had ever seen in my legal career, on which the
statute has run, and about which I know nothing, as far as what

has taken place since the end of last year. But the incredible thing

about my experience in the job that I just left effective May, this
was the complete lack of management or the absurd management
principles that were applied to case completion, case thwarting,
case resolution. An attorney and a group of auditors would work
the case up. The case would go to Washington, and if it was a
substantial case—and I am not saying this with any paranoia—
egomania would engulf it into the Washington syndrome, and that
is my personal opinion. That is just based on my experience.

I don’t know what you can do about that. I don’t know what
anybody can do about that, and I, basically, as a citizen, now feel
that the best approach for the American economy and for the good
of the American people would be to do away with the whole
system, because you are looking at incredible things that tock place
5 years ago about which you nor I nor God nor anybody can do
anything when you have got a 5-year statute of limitations.

Mr. VoLkMzER. Would the!gentleman yield on that point?

Mr. ConNYERS. Sure, I will yield to my colleague fromn Missouri.

Mr. VoLkMER. Let me mention something to you as a possibility.
You know if Congress really wanted to, because there are some
things we can do down here, if everybody wants to do it at one
time, you can get something done. The statute of limitations could
be extended.

Mr. Gogre. If the gentleman would yield briefly for my comment,
we have a backlog of burglary cases in many jurisdictions in this
country, and one way to deal with them would be just to make
burglllary legal. I don’t think that is the answer to the crude oil
reseller.

Mr. HariMmaN. As I said, my attitude is somewhat cynical and
should not be adopted. I will correct that, as far as being the best
attitude. My basic point that I should have made—and I should
have left it at that—is that I think if somehow the Department of
Energy can be inspired to allow their attorneys and their audit
staff to allow and mandate that they accept the responsibility for
cases, assuring consistency as it can exist, and this sort of thing,
then you know, if you can establish responsibility—and I think
about a year ago I wrote an extensive memorandum about my
opinion that when an attorney is given a case, it ought to be his
case.

I had hired a lawyer out of the district attorney’s office of Fulton
County, Ga., and I had promised him grand things based on what
my superiors had promised about you will have a case, it will be
carried through, and your prosecutive abilities will be used to the
utmost, and he is basically a clerk now, and he was a clerk when I
left on May 5, and that is the validity of the situation.

I think he has some tremendous potential. He is very disillu-
sioned. I think he will leave the Government. I think you have this
throughout this agency.

The regional counsel in Dallas who had been there several
months left, and I commended him for his sanity so quickly. But I
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think basically management principles, if they could be applied,
and if the world would quit worrying about who is in charge of
what element of OGC and the Economic Regulatory Administra-
tion, and who is going to do what, and whether he has got the right
title, then we could get some things done.

The last point I would like to make is issues within civil cases
present tremendous problems in criminal cases, and we have all
this national approach to things. ' ‘

Mr. ConyERrs. What do you mean by that? v

Mr. HaLumAaN. I will give you an example in a minute.

In order to create consistency, we have a national approach. An
example would be we went to Washington with a small refinery
audit, civil audit, and we sat down, and we said we want your sign
off, OGC, on our position with regard to transaction. We got the
sign off. We came back. We put in numerous hours of audit time
based on that position, and a ruling interpretation came out of the
Office of General Counsel which totally contradicted and reversed
the opinion we had gotten, so that sort of craziness is not eliminat-
ed by national control.

Also I have seen historically within the FEA and the DOE that
you have a seesaw approach to the thing. “Give it to the regions;
give it to headquarters.” That is another reorganization cop-out,
you know, for the way to get at the problem. It seems to me that if
you can establish management principles, regardless of which
office is given emphasis, and allow p2ople with some good sense
and some good education, some good experience to be in control of
a case and have direct contact with U.S. attorneys and get the
cases through the courts, I think you will alleviate potentially
some of the problems, assuming you could extend statutes and that
sort of thing. ,

Mr. ConvYErs [presiding]. Thank you very much.

Attorney McNeff, would you respond to the question?

Mr. McNErFr. Yes, sir, Mr. Chairman.

I have already said in my recommendation that after all this, I
really believe that you are going to have to have a special prosecu-
tor. If you had a prosecutor with a small staff, it wouldn’t even
have to be that large of a staff who just wanted to go into the
major oil companies, likc in Mobil, where they are laundering their
own oil, and sit down aui:d say “OK, we want to know what hap-
pened,” and grab the guys they daisy chain it with and say “All
right, we are going to find out what happened. We are going to
subpena you down. We are going to have a public trial on this. We
are going to send everybody fo jail that is guilty. We will give you
maximum terms.” You could find this stuff out very quickly. You
could get the facts very quickly if you really wanted to, and also
you could have some public trials, and like in the case of Conoco,
not let me plead. One man—Conoco was blatantly viclating the law
for several years, at least in these transactions. They picked out

one day for all these things. They took cne guy. It never came out
very much because they said, “All right, you plead guilty. Pay a
small fine. We will put you on probation, and we will end the
case.” If you keep doing that when you can finally get a major
company involved, you are never going to find out anything.
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Mr. ConyErs. Of course rct. Let me ask i ‘
SO ¥ you then if any guf
?:S\Slg;orﬁ:ggilthatt thfexée(‘) fctu:*-\*;ﬁ: been more audits of the cyr&}deygili
out of 60y :
boon o than 11 since the Department of Energy has
edlgvg. HarimaN. My answer would be no. I have no such knowl-
%’Ir. ConyeRrs. Right.
b 1(\3[{1) a}:&t;tgi%ve any knowledge, sir, of how many resellers have

r. BucHANAN. There has been substantial resellers i i
recent months with thi ‘'ganizati Towas taled in
Hhont month ith this new oirganization that I was telling you

IIQ/I/IR gONYERS. Su})stantial? One or two?

r. BUCHANAN. | would say probably 50-
been audited in the last 3 or g rgonths.y some 0dd resellers have

i\l\gr. %ONYERS. By ]\évhom and where?

. BUCHANAN. By the Crude Oil Reseller Division. T
thﬁg ogfg)ces, one ﬁl Dallas, one in Houston, and one inn’f ul?ﬁ%ﬁf
yestéz"day‘.I;IYERs' ave you seen the GAO report that came out

1\I\//{r. %UCHANAN.DI looked at it briefly, res.
r. LONYERS. Do you remember how many com leted its
11;!5%7 iiggaf;gl éhaié th% Depfgr}jg?eglt of Energy hyas engggeg inalf%g)lztr&l’
eptember of 1978% i b 3
ou&of pxougt 600123 r o 8? I will refresh your memory—11
r. BucnAnAN. That is throu~h Sentem ber of 1978 th
Mr. Conyers. Now you are tellin priqe 1th r+01 g) bouen.
of some 50 or 60 underway or complgted? @ you fiave knowledge
Mr. BucHANAN. At least that many.
IIQ/I/I; gglgls;i?s. AnId where 1§iid you get this information?
. 1AN. I saw tisti i : i
halt\i/f T botiova gr L sa a statistical report internally recently that
r. CoNYERs. You saw a statistical jnt a
llt{dr. ]éUCHANAN. S istical internal memorandum?

r. CONYERS. I want to thank T you itti
th? questione L haerant to all three of you for submitting to

now yield to my colleague from California. M

vl}’lr. EI?WARDtS}i Thank you, Mr. Chairm,é.lnl?la, M. Bdwards.

Cu Xnow the primary jurisdiction for the investigatior,
grost_acutwn of F&_ederal. criminal law is with the Deéi?gggni? Iﬁ'
! :fi?ﬁ:isa?od ctgle Investigative eigency is the FBL They don’t need

mmence cr i igations; isn’ .
lltlI’Ir. McNry, gocnce Iminal investigations; isn’t that correct?
5 r. .EDWARDS. How many major oil companies are there; 10 or
Mr. BucHANAN. Thirty-four.
1\\?4Vri 1E.va‘:j;u?)s.OThirty-)f‘our?

ell, wi ;000 FBI agents and unlimited U.S. att

\ d , .S. attorne
a?si:stant U.S. attorneys and investigators, how can the D(Ia‘;al}‘rtsmaerrllcz
0 MneII:Igy hold these criminal investigations and prosecutions up?
0 r. HALLMAN. In response to that question, one theory would be
. ?: l';same, as the U.S. attorney from Florida pointed out, and that
%s e expertise problem, the expertise in knowing how the indus-
ry operates, in knowing how the regulations are supposed te be
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applied, and you have a history within the last several years of a
lot of changes within regulatory definitions which can give ammu-
nition in defense of a case, and it seems to me to be very necessary
for a U.S. attorney in the FBI to have access to the Department of
Energy personnel and qualified personnel to assist in understand-
ing what elements could give rise to possible crime, and how to
find the facts to support those elements.

Mr. Epwarps. To your knowledge, does the FBI have many
agents working on these cases, and are in-depth investigation being
made at ti.is time?

Mr. HatLMAN. I know of one case out of the Atlanta office in
which the FBI is heavily involved, and in addition to that, I believe
three of the people out of the Office of Special Investigations,
maybe four, are basically on loan to the Department of Justice for
completion of the investigation, and it is kind of a first-time thing,
which is incredible. So that I think they are learning a lot about
the situation and the approach to the case, and, obviously, I think
it wor'ld be improper for me to comment on the exact nature of
chat case.

Mr. McNeff could better comment about the crude oil reseller
cases, because the case [ am referring to is not one of those, but it
is a criminal case.

Mr. Epwarps. I wish you would, because the FBI has CPA’s and
the Department of Justice and the FBI can hire all the expertise
they want.

Is there a lack of will there? Is that what you are saying?

Mr. HarimaN. I don’t know. I don’t know that the Department of
Justice has been given that many opportunities for this sort of
approach, but I think the one in Atlanta is working. I think the
problem is it is so late, and they are facing statute problems, and
through hearsay, I understand that within the FBI they don’t feel
the accounting expertise that is necessary for the purposes of one
of our audits, because there are a lot of principles concerning DOE
regulations and audits which are not normal accounting prinici-
ples, are not the normal things that an accountant would learn
through other experience, so I think you are correct in saying that
sort of system will work, and I think it may be working there,
although the big problem is the lateness of the hour, as I under-
stand it, and that is a problem created by the history of these cases
across the board.

Mr. McNeff will probably address a much larger problem area,
as far- as the crude oil resellers, and again, I think, as he empha-
sized earlier, a lot of those cases cross regional boundaries, as far
as DOE regions. In other words, they cross from Texas into Georgia
and into Pennsylvania, and there are some real problems there and

have been historically, but he would better be able to comment
about it.

Mr. ConvyErs. Yes, I would appreciate it, because some very
striking allegations have been made here today to the effect that
there very well could be in our country a massive conspiracy going
on, and yet here is the Department of Justice with all the authori-
ty in the world, all the money in the world, trained investigators
with lots of experience. I wish Mr. McNeff would direct why
haven’t they moved ahead? They are not beholden to the Depart-
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ment of Energy for anything. The 't i
thﬁ/{DeIi?rlt\Imegg; for ;'tgy. g y don’t have to get anything from

I. MCNEFF. Congressman Edwards, I am drawin i -
clusions that I know are rather alarming. I don’t ﬁaﬁirzgutlr;o?o
keep drawing those. I think that is what you all have to do is to
take the evidence that we have got, and what has happened in
these investigations, and draw your own conclusions.

1 would comment though that one thing Mr. Hallman is empha-
sizing, that it is so late now in these cases, and the statute running.
W_hat we are .talklngf about here is the cases that we are dealing
with, these daisy chalps, and.even the crude oil reseller.

What we are working with are the companies’ records for like
1974 or 1975. Even though those companies have stayed in busi-
ness, and. from- all indications they are doing exactly what they
a.lw_ays were doing, it is just with such limited manpower and such
hmlted’support, t’he most we were able to do is to get like a 6
months’ or a year's worth of partial records from these companies
gv%l;?{lilggbac}i }_lyust aff;;erftélet embargo, so we have a very large time

on these out-of-date cases because we !
upgate; lEhem. ’i}‘lat is 0111e of the problems. o haven't been able-to
nother problem is I used to be a prosecutor where !
house would be burgla_rized or something like that. Therzo}%?lb%c;}\’resa
somebody, a coraplaining witness to come in and say “Look, these

are the facts. My house ]
soEething cls. X is; F: was burglarized, and I want you to do
ere you have a crude oil reseller, and he flips t i :
doubles the price of oil, but you know, it come'sp ou?eatl‘,) rg}clg. gI_.e{.(se
pump, so, you know, Yyou don’t have the pressure on investigative
agencies. It is just this general conspiracy, and the most you have
got is people complain but they don’t know really where to focus
their pressure. That is a very big problem. Also it is very hard to
get information from oil industry, and the Government does not
seem to be too anxious to de it, and the FBI does not have the
1ndepe1.1de{1t data, and also they don’t seem willing to pursue these
They dldr} t help our investigations. I don’t know why, but anywa);
they didn’t. They didn’t come in. They waited for referrals, and we
told ,them back in Deqember, at least it was very obvious, that we
didn’t have the Investigative capability to conduct generai conspir-
acy cases. That is one of the main problems. That is what the
zr;;fsgmggﬁgll:slwere trying bto do now for DOE on these criminal

, al conspiracy, ici i !

g TRt largepprob}gem?cause our pricing regulations won’t do
Mr. Epwarps. Thank you very much. I, too, want to join my

colleagues in thanking you for bei -
great contribution. gy eing here today. You are making a

g‘qha%k you, M%hChairman.
. VONYERS, 1he gentleman from Missouri, Mr. k
l\l\gr. XOL}IchER. Thank you, Mr. Chairman. ¢ Volkmer.

. buchanan, you were previously interrupted, when you start-
ed talking about the crude oil reseller group that you nov;}r’ hasealc;r
ﬁg%egé}?zatmn you now have within DOE. When was that est’ab-

Mr. BUCHANAN. I was trying to remember back.
Mr. VoLkMER. Five years ago, three years ago?

‘
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Mr. BucHaNaN. No. It has been in operation about 6 to 8
months.

Mr. VoLkMER. Six to eight months?

Mr. BucaanNaN. Right. ‘

Mr. VoLkMER. And now we have got approximately 50 to 60 now
being audited, resellers, I believe you testified.

Mr. BucHANAN. I said I saw that number in a statistical report. I
am sure there are more than that.

Mr. VoLKMER. You are basing that on memory of what you saw.
What I want to know is, what period are they auditing?

Mr. BucuanaN. Well, many of these crude oil resellers they are
looking at came in line at the last few years. In fact, they are
growing at a substantial number every year, and a lot of them are
current and a lot of them go back a ways. So it depends on which
one they are auditing.

Of course, they are trying to get those that go back into say 1974
and 1975 out of the way because of the statute problems, and work
these near ones as they come up the chain, you know.

Mr. VoLgMER. Now, I am sorry I got here late. What is your
exact position with the DOE?

Mr. BucHanaN. I am the deputy district manager, enforcement,
southwest district, Dallas.

Mr. VoLgMER. And how long have you been in that position?

Mr. BucHANAN. I have been in that position now officially about
2 weeks.

Mr. VoLkMER. Two weeks. What were you before that?

Mr. BucHaNAN. I was the special counsel liaison assistant direc-
tor of compliance for the Houston area.

Mr. VoLeMER. Special Counsel liaison. Liaison with whom?

Mr. BucrHaNaN. Well, you have got two divisions within the
Department of Energy. You have got the Special Counsel, which
has a responsibility for auditing the major refineries, and then you
have Enforcement, which audits all others. And I was liaison of the
Houston office for that group. Between the Enforcement Division
and the Special Counsel Division.

IV‘I?r. VorLkMER. You mean you just coordinated those two activi-
ties?

Mr. BucHaNAaN. Coordinated the various activities within, like
the NGO—you know, you have the same problems within the two
divisions, whether it is major or whether it is independent. You
also have problems with producers that are the same, whether they
are major or whether they are independents. I coordinated the
findings between the two groups.

Mr. Convers. Will my colleague yield?

Mr. VoLKMER. I will in a minute.

In your present position how many auditors do you have under-
neath you?

Mr. BucHANAN. There are 157.

Mr. VoLkMER. You have supervisory control over 157 auditors?

Mr. BucHAaNAN. Right.

My, VoLkMER. And right new how many of those are working on
the reseller problem?

Mr. BucHANAN. Of the 1577

Mr. VOLKMER. Yes.
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Mr. BucHANAN. I would say in th i

o - B ; y 1n the neighborhood of probably 65,
Mr. VoLkmer. How many does it take—do the k i ?
Mr. BucHANAN. They work in teams. y work in teams:
Mr. VorxMEr. How many to a team on the average?
l\l\gr. %UCHANAN.SNorma}llly two auditors to a team. -

r. VOLKMER. S0 you have supervision ove
the total 50 or 60 that are being d%ne? ver around 80 o 38 of

llt{dr. %UCHANAN. Pardon?

r. VOLKMER. Of the total auditing being done you have super-
vision—out of the 50 or 60 which you read ’ i
sici\r/i ovgr o e 50 or 60 you read about, you have supervi

r. BUCHANAN. Those auditors are under a director of crude oil
’E‘%S:;lers- Tthfy tc}llo gpt rtseportizc to me, or to the district manager.

report to the director of crude oi i
naty Teport f » rude oil resellers, and he is at the
Mr. VoLkMmER. He is up here in Washington?
Mr. BucHANAN. No, he is not. He is in New Orleans, La.
aultxililt..o \S/'otlilm\éIER VS;lel now, I go back to my question again. The
OT: at you have supervision over, th i i
reselling auditing then? P ®7 &ré not domg. this
Mr. BucrANAN. No; they are not.
Mr. VoLkMER. Pardon?
Mr. BucuaNAN. They are not auditing crude resellers.
Mr. VOLKMER. ‘We have to find out from somebody clse then hew
m?wny vﬁfe have audll\gmg the resellers, don’t we?
I. BUCHANAN. No, I told you there was probabl
1\1\//%1 XOLKMER. That you have? 768 probably 65, 66.
Lr. BUCHANAN. No, they are all Enforcement auditors but the
dog ft: tfgogtt tlo usa.’g‘hiy: xepﬁrtfsiéo the director in New Orleang
Oof otal audit strength, of th i
director of crizde oil resellergt em are working for the

thg{s[g? VoLkMER. Then you don't really have supervision over

Mr. BUCHANAN. That is right.

A l1‘\?/Ir. VoLkMER. They are assigned to you by number and that is
%r. BucHaNAN. Tha_tt is all.
ShouliaX,(zI;I"(é\:I?ER. All right. Then We should talk to him too, I guess,
%r. {3/_UCHANLQ-.N. Correct.
r. VOLKMEE. To find out what is really going on.
%\{/Ir. McN;a.ff, I still havge a minute or twg igeft. son
ou mention on page 3 an Albert Alkek.
Mr. McNEFF. Yes, sir. . ok
aul(\l/liibr\ﬁ)iKMER. And you say that at one time the acting head
Mr. McNEFr. There were two situations.

Alll\«:g:: VOLKMER [continuing]. Is a personal friend with Albert

Mr. McNEFr. That was the acting head attorney.

Mr. VoLkMER. Acting head attorney?

Mr. McNEFF. Yes, sir. The attorney in December was trans-
ferred, the head attorney was transferred to Special Counsel and
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new replacement was not named, and they designated Harold
Clements, who was a personal friend of Albert Alkek, to be the
acting head attorney. What that did is, they removed him, because
of conflict of interest, from involvement in the criminal cases that I
was working on, but he was left in charge of other related criminal
cases because the resellers are mostly related, selling back and
forth between themselves, but I couldn’t talk to him about any of
those related cases, even though I needed them for my investiga-
tion, because they dealt with the firms he was investigating.

There were several crude oil resellers he was investigating, and,
of course, I could not get any help from him, as far as advice or
anything else, as to how to proceed with my investigations and it
made it very difficult to get resources. Not that he deliberately
tried to do anything to my investigation; just by putting him in,
with a direct conflict of interest, it further separated our groups.

Mr. VOLKMER. What is your present position right now?

Mr. McNEFF. I am listed as a staff attorney for the Department
of Energy working on sometimes civil cases. I don’t work on any
criminal cases. .

Mr. VoLKMER. You are not allowed to work on criminal cases?

Mr. McNEerr. No, sir.

Mr. VoLEMER. By direction from whom?

Mr. McNerr. From Washington. I was appointed by Troy
Webb——

Mr. VoLkMer. Let me ask you this. Who is your immediate
supervisor today?

Mr. McNEFrF. Troy Webb, regional counsel.

Mr. VOLKMER. Troy——

Mr. McNErr. Troy Webb. He is my immediate supervisor. He is
head attorney in region 6. He recommended that I be allowed to
work on the criminal cases and he actually assigned me to the civil
cases against the crude oil resellers, and after I was assigned I was
on it for 1 day and then it was vetoed in Washington by our
General Counsel, Lynn Coleman. So I was taken off those cases.

Mr. VoLEMER. Who is Lynn Coleman?

Mr. McNerr. He is the General Counsel of the Department of
Energy.

Mr. VoLkMER. What is his background?

Mr. Gogre. Will the gentleman yield?

How do you know that he personally vetoed your assignment to
criminal cases?

Mr. McNErF. Maybe I should qualify that. Mr. Webb told me—he
did assign me to it and he told me if anybody wanted to ask him
from this committee he would be glad to tell them he thinks I
should be allowed to work on the cases since I was the only one
that knew many and Washington personally vetoed them, sup-
posedly because some of the head auditors of the program didn’t
want me working on it and he got that word from Mr. Coleman.

Mr. GORE. And he personally talked with Mr. Coleman?

Mr. McNEerr. That is my understanding, yes.

Mr. Gore. Thank you. ‘

Mr. VOLKMER. What is Mr. Coleman’s background? Do you know

that?
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Mr. McNErr. Sure, That is one of my main complaints. It was

one of the reasons I came to the subcommittee, why I felt like at

fllllcl)s point I couldn’t work within the Department of Energy any
re.

Mr. Coleman is related to Tony Canales. Nothi i
that. He is related to Mr. Canales. Y es. Nothing wrong with

Mr. VoLkMER. To who? ‘

.Mr. MCcNEFF. Mr. Tony Canales, the witness, the prior witness.
His background is, he was chief oil and gas lobbyist for Vincent &
Elkins and Vincent & Elkins, more than any other single firm
represented the criminal oil resellers and producers time after
time. Ammon Oil, Westland, basic cases—Permian. There is a list
of about seven or eight daisy chains.

Mr. VOL_KMER. In other words, if we would check the records of
thp US digtrict courts in the southern district of Texas, and those
criminal cases that are brought against the resellers, you would
find that firm’s name. Is that what you are telling me?

Mr. McNEFF. In his confirmation hearings he turned over the list
of Vincent & Klkins clients. 1 don’t know that he personally sat in
on the discussions. I.don’t know if he personally represented them
bpt in the confirmation hearings he listed the firms, some of which’
like Conoco, the Westland case, Amid Oil, were presently under
investigation, and, of course, Conoco, that case was prosecuted and
several others are offered for prosecution. Many others which have
not been referred for prosecution, I know for a fact have engaged
in illegal daisy chain and crude oil reselling.

_ We have the evidence in our files on that. I think they are under
investigation now. '

Mr. VorkMmEr. Thank you very much. I think I have used up all
my time. '

I could ask some more. Thank you, Mr. Chairman.

Mr. CoNYERS. You are more than welcome.

Mr. McNeff, you have a lot of time on your hands these days, I
presume? ‘ ’

ﬁr. lc\)/ICNEFF. Yes, sir.

r. CoNyERs. When was the last time you did ’
for the Department of Energy, in your ﬁejl]d? @ good day's worlc

Mr. McNEerr. Well, I gusss it would have been, oh, June 19, the
da_y I was removed, 1978, from these cases. Of course, I like to
think that I have done a good job, trying to investigate the oil
companies by at least seeing what happened since then. But, basi-
cally, I haven’t done any meaningful work. ’

Mr. Troy Webb said he would be glad to tell anybody that, the
present counsel, who is a good attorney. He has only been there 6
Orl\ZI m%xtl)ths, andl\}lw.e i?{ quki)tt;;in%r§ and a smart attorney.

r. CoNYERS. Mr. Herbert Bucha ~
you hiave been Tiatean? nan, you are now for 2 weeks,

Mr. BucHaNAN. No. .

Mr. ConyERs. You were liaison?

Mr. BUCHAN,AN: My official paperwark came through. I have
actually been acting as the Deputy District Manager for about 3
months. My paperwork came through about 2 weeks ago.

Mr. ConvyEegrs. Deputy District Manager.




84

Mr. VoLkmer. Will the gentleman yield? Could I ask him a
question on that?

You really don’t have anything to do with the problem, do you?

Mr. BucHANAN. You are speaking to me?

Mr. VoLkMER. Yes, I am talking to you.

Mr. BucuANAN. To the crude oil resellers?

Mr. VoLKMER. Yes.

Mr. BucHANAN. We do not have responsibility.

Mr. VorkMER. You, yourself, do not have anything?

Mr. BucHANAN. Do not have responsibility for the crude oil
resellers. A

Mr. Conyers. How do you describe your function, Mr. Deputy
District Manager?

Mr. BucHANAN. Our function is to audit the crude oil, independ-
ent crude oil producers, the independent natural gas processors,
and product resellers, civil portions of crude oil resellers, and small
refiners.

Mr. ConNYERS. So resellers are included?

Mr. Bucaanan. The civil portion.

Mr. CONYERS. Are you aware of the GAO report that said in the
whole of the Department of Energy, up until September 1978, a
total of 11 resellers have been audited?

Mr. BucsBaANAN. Yes, sir, I am.

Mr. Conyers. Well, how many did you audit during any period of
time?

Mr. BucHANAN. Of those 11, probably 8 were ours. Maybe all 11
of them. :

Mr. ConyERrs. Maybe all 117

Mr. BucHANAN. Yes.

Mr. ConYERS. Are you in the process of auditing any at the
present moment?

Mr. BucHANAN. Yes, we are.

Mr. ConyERS. How many? One or two?

Mr. BucHANAN. No. There is more than that. Offhand, I cannot
give you the exact number. ,

Mr. ConyERrs. Could I guess eight for you?

Mr. BucHANAN. Pardon?

Mr. ConvyERs. Could I guess eight?

Mr. BucHaNAN. That sounds correct.

Mr. ConvyErs. OK. Are there any other questions by members of
the subcommittee?

The gentleman from Tennessee is recognized.

Mr. Gore. Maybe this question has been answered. I don’t think
it has been. Why were DOE auditors barred fron interviewing
officials of the companies involved in the reseller frauds? Can any
of the witnesses explain that to me?

Mr. HAarLLMAN. In response to the question specifically with
regard to the Citmoco case, we understood, although we were not
informed in what situations the problem had occurred, we were
informed that particularly individuals that we wished to interview
were involved in other investigations by the Department, and that
we should wait instructions by the Department unt11 we inter-
viewed them.

Mr. Gore. Who told you that?
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Mr. HarLmAn. The Office of General Counsel.

Mr. Gore. Oftice of General Counsel told you that?

Mr. HarLman. Yes. Specifically I think Tom Humphreys was the
one instructing-us. At that time we considered that to be proper; in
other words, that if they were waiting to interview someone, and
they felt like our interview would prejudice to some extent what-
ever they were doing, then we were willing to accept it.

We were never informed as to what that was, or for what pur-
pose we needed to wait.

Mr. Gore. Well, were they wa1t1ng to interview these people.

Mr, HarLLMaN. I don’t know. We did conduct our interview of the
principals of the oil companies. We ultimately did. The Gulf official
took the fifth amendment, so we actually technically didn’t conduct
an interview, although we sat down and attempted to do so.

Mr. Gore. Yes.

Mr. HarLmAaN. The big problem we had was with officials in the
Department of Commerce that we wanted to interview, and we
were refused access to them.

Mr. Gork. Several officials in the Department of Commerce that
you wanted to interview in connection with the reseller fraud case,
and you were denied——

Mr. HarLmaN. In connection with the Citmoco case. And you
could, I think, accurately label that a reseller fraud case.

Mr. Gore. Are these people still in the Department of Com-
merce?

Mr. HaLMAN. We never were able to make that determination.
They were officials that were there toward the end of 1973 and the
early part of 1974.

Mr. GoRE. I see.

Mr. HaLuMAN. The General Counsel wrote certain opinions that
we felt contradicted certain things that officials in the Department
of Commerce did. We wished to question him. We wished to ques-
tion those officials.

There were several documents that were generated that said,
hey, we feel like, from lower echelon officials, within the Depart-
ment of Comrerce, that said this is a violation of the EPAA, we
ought to come down hard, we ought to stop this, we ought to refuse
it.

Now, all of a sudden it was reversed with really no explanation,
other than a political explanation.

But anyway, we always took the position if that political reason
was the only reason that certain actions were taken by the Depart-
ment of Commerce, which created a defense problem, then we
slllould be able to interview those officials to see what in fact took
place.

If a political reason was the only reason, that would void that
defense. But we were never allowed to interview them.

Mr. Gore. I think that is a helpful response. Let me move to
another area just briefly.

Now, the reseller is the profit center in this scheme. But really

there are also payments back to the producer, and forward to the

refiner, for individuals working for the producer or the refiner;
correct?
Mr. HaLiMAN. Yes, sir.
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Mr. Gogrg. In order for the scherie to work, the reseller has to
convince the producer to sell the old oil and has to convince the
refiner to accept the new oil that has been falsely certified. .

You get these phony investment schemes, you get consulting
fees, you get phony joint ventures, you get drilling funds, correct?
You have payments forward and backward. Could somebody say
yes? «

Mr. HaLLmaN. Yes.

Mr. ConYERs. Let the record show all the witnesses are nodding
their heads affirmatively.

Mr. Gorg. All right. . .
That spreads the wealth, so to speak. Everybody is getting a

piece of it. This other accusation was made to a member of the
subcommittee staff, by an informant within one of the companies. 1
asked about this earlier today, and I want to ask you gentlemen
about it.

He said that there was a slush fund of several million dollars
created to “take care of”’ people who should have been enforcing
this.

Now, is that just a wild accusation that is just totally off the
wall, or did you encounter anything in your investigations that led
you to believe that it ought to be looked into further?

Mr. HariMan. If I can respond to that, I have never seen any
evidence of that particular sort of fund. I have seen evidence
regarding a former official of the FEA, or FEO, in Atlanta, who is
the subject of an investigation, who was heavily tied with members
of the oil industry, and was, in my opinion, 1 believe there was
substantial evidence of in effect bribes and that sort of thing.

Mr. Gore. Did you recommend prosecution in that, or did
anyone?

Mr. BarimaN. That case is in Justice now.

Mr. Gore. It is now pending?

Mr. Harzman. Has been for 3 years.

Mr. Gore. It has been pending for 3 years? When does the
statute run out?

Mr. HarrMan. I don’t know. That was another case totally con-
trolled out of Washington. The first time that I knew about it was
when an investigator from this committee met with certain em-

ployees and began asking questions.
So really, I am out of touch with the actual procedures that have

taken piace.

Mr. Gore. Well, the picture I get is that——

Mr. HaLiMAN. What I am saying is that is the only concrete
example of ties of an illegal nature between members of the oil
industry and DOE employees that 1 have ever seen.

Mr. Gore. Mr. McNeff, do you have any hard evidence relating
to this subject?

Mr. McNEeFr. I don’t have any hard evidence. I talked to, before
we were barred from talking to anybody else, I talked to a couple
of small ex-employees of Summit, and both of them said, yes, this is
going on, not just in Summit, but this is going on with all the
resellers, it is flipping, everybody in the industry knows it that is

involved with crude oil.
Mr. Gore. What is going on?
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Mr. McNEFF. The illegal switches of old.oil to new oi
: il. But
question, about one of the individuals, Jack Pierce, the onlyyg\lrlil:
gﬁnce that I have to confirm any of that, if it does, is that he said
at he had heard that an FEA official had keen paid off to limit
thia 1?I‘lllmn(llltJc }11n¥e_st%ga.tloxg. But he did not name the official.
rned that informa ion over to the Inspector G g
anlt\i/I 1 dgn t kl\l{;vxilwhat happened to it. pector Generalis office,
r. Gore. Well, in my opinion, that is not enou h to go
enough to sustain the accusation. Let me just con%lude %rig?l,ynl?;
?ddlng my thanks to the thanks that have already been expressed.
& oam sorry you have had the experience that you have had in
for‘V,:;I{thlent, but I certainly commend your willingness to come
I might say, just in closing briefly, M ’
_ ) ] y, Mr. Buchanan, that I t
think of anything worse than to call a man off a hard—eaiirelad
Iriiceaz;ogxi};?lg ;o cqnlmt }lllp ‘lfs atl: congrfgssional subcommittee. I would
pecial thanks to you for comi i i
your knowledge of this subject. Y ming and sharing with us
l\l\gr. %QNYERS. Mr. Volkmer?
r. VOLKMER. Mr. Buchanan, can you tell me who is th
that is in charge of the special ’grou on resellers in Tow O persoz;
Mr. BucHANAN. His name is Ken j)ones. ers In New Orleans?
Mr. VoLgMER. Ken Jones?
Mr. BucHANAN. Yes, sir.
Mr. VoLKMER. Do you know his background?
Mr. BucHANAN. Yes, I do.
Mr. VoLkMER. Can you tell us briefly what it is?
Mr. BucHANAN. Ken Jones is a career accountant. He has been
rgctl;gﬁf ?ogfrnmentéi in excess of 25 years. He is a highly qualified
al. He served as area i in
Ne{\\/IN O‘z}leans e Ser manager for about 4 years in the
Mr. VoLKMER. Is he with the Department of ?
Mr. BucHANAN. Yes, he is. P ent of Energy?
Mr. VoLkMER. Before that was he with FEA? °*
Mr. Bucaanan. Before that he was with FEA, FEO.
Mr. VoLkMER. Was he an auditor? ’
Mr. BucsanaNn. He was an auditor.
Mr. VoLkMER. Was he in civil work?
Nga:SrA Bucsanan. Civil work. And prior to that he was with
ﬁr. XOLKMER. Civil work?
r. BucHANAN. With Defense Contract Auditi
Mr. VoLkMmeR. That is civil? ract Auditing Agency.
%r. gUCHANANMYes, all civil.
r. VOLKMER. Maybe we ought to have him. D
background he had in crimina. investigations? o you know of any
tiol\zlllsr‘ BucHaNAN. I know of no background in criminal investiga-
Mr. VoLkMmER. So we have a man in charge of
. ( ve a : a task force,
group that is looking for criminal vioI-aL‘cions,g who has Snevgic%ag
any experience in criminal violation work. That is what you are
telﬁng éne. He coulldé)'e ankgonorable person.
r. BucHANAN. I don’t know whether he has or not. I don’
any knowledge of his criminal investigative background. on't have
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Mr. VoLkMER. Thank you.

Mr. Conyers. Of course, you are not an attorney, Mr. Buchanan.

Mr. BucHANAN. No, I am not. o

Mr. ConYERS. You are not an accountant, either, are you?

Mr. BucHANAN. I am an accountant auditor. I have a degree in
accounting, and I have been in auditing nearly 20 years, with the
Government.

Mr. ConNYERS. Are you an investigator?

Mr. BucHANAN. No, I am not.

Mr. ConvyeRs. I call on counsel, Mr. Barrett. '

Mr. Barrerr. Mr. Hallman, could you tell the subcommittzes
how the Georgia State set-aside investigation is being handled by
the Department of Justice, as you understand it?

Mr. HaLLMAN. I really am not capable of responding to that
question. We at the time of referral to Justice—and handling by
them—I and the attorney on my staff, we were instructed that we
would assist in whatever needs they had, and that certain people
would be assisting them from the Department.

But I have no—I arn not competent to——

Mr. BARRETT. An extensive criminal reference was written up,
and it was transmitted to the Department.

Mr. HALLMAN. Yes. I don’t believe the one—a referral was sent
to the Department. In that instance, I would add that at that point
in time that investigation needed further investigation, and the
referral as it was sent I believe outlined that need. So I don’t know
what the status of that is.

Mr. BarreTrT. Did you have any meetings with anyone from the
Department of Justice which would indicate that it was being given
priority or not priority?

Mr. Harrman. All those meetings were handled out of Washing-
ton. We met I believe on one occasion with a member of the Fraud
Division, and after that all the meetings and contacis were be-
tween the Office of General Counsel and Justice.

Mr. Barrerr. OK. I have no other questions, Mr. Chairman.

Mfl ConvyEers. Gentlemen, we are in you ° debt. Thank you very
much.

Our next witness is the Director of the Energy and Minerals
Division of the U.S. General Accounting Office, Mr. J. Dexter
Peach, who has submitted a statement that will be at this time
incorporated in full into the record. He is accompanied by Mr.
Alan Zipp.

We also have the GAO report which will be distributed and made
available. We see other people approaching the witness table.
Would you identify yourselves and then you may proceed.

Mr. PeacH. Mr. Chairman, I am Dexter Peach, Director of the
Epcrgy and Minerals Division, U.S. General Accounting Office. I
have with me today, on my left, Mr. Kevin Boland, and to his left,
Mr. Jerry Elsken.

Mr. Boland is Associate Director and Mr. Elsken is Assistant
Director responsible for our work in the energy regulation area.

On my right, Mr. Alan Zipp, the team leader on the assignment
we undertook to look at the crude oil reseller price control enforce-

ment program, Department of Energy. :
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Mr. Conyers. Welcome _before the subcommittee, gentlemen.
Your work has been very important to all ¢f us here. We would

appreciate your spreading it on the record at this time.

STATEMENT OF J. DEXTER PEACH, DIRECTOR ENERGY AND
MINERALS DIVISION, U.S. GENERAL ACCOUI"JTING OFFICE,
égggilll;AgI{gII{)EgY :‘ KEVIiN BOLAND, ASSOCIATE DIRECTOR;

» ASSISTANT DIRECTOR; A
TEAM LEADES ND ALAN 8. ZIPP,

l{\’[ﬁ‘ PrAcH. t’;I‘}tlank };ouI, Mr. Chairman.
ave my statement. I will try to highlight certain parts of it for
you, if you would like, and then ask
stagemznt o rould like, you to enter the complete
n August 25, 1978, Senator John A. Durkin, of the Senate
Committee on Energy and Natural Resources asked GAO to review
selected issues concerning the Department of Energy’s handling of
crude oil reseller cases involving suspected criminal activity. Our
report is the result of the Senator’s request.

Copies of our report have been made available to the subcommit-
tees, so I will limit my remarks to a summary of our findings and
recommendathr_ls. But first I would like to place this review in
""GAO Studies of the ad £

_ Studies of the adequacy of enforcement of oil vricing recula-
tions go back to the beginning of the price control ﬁrogra%n uiligr
the Federal Energy Administration. We have reported on FEA’s
enforcement program on a number of occasions.

The ovefall findings of our previous reports have shown a con-
sistent pattern of problems plaguing the Government's efforts to

~ effectively and adequately implement the oil price regulations.

Some of the problems we discussed in pri : i

_Sor prior reports and testimo-
nies included the lack of adequate audit coverage, excessive concen-
tration of audit effort in some areas, incomplete audits being per-
forqu,_ substantivle 1§sues gelating to the adequacy of regulations
remaining unresolved, and organizational disput ithi
agia/}lcy (I)nndering audit work. iSputes within _the

Mr. CoNYERS. Excuse me. We have a vote. W i
briefly now and resume at 4:15. ¢ will suspend

The subcommittee stands in recess.

[Brief recess.]

Mr. ConyErs. The subcommittee will come to order.

Mr. Peach, you may proceed.

Mr. PeacH. Thank you, Mr. Chairman.
ouIIYIa;nscr of:c the proble;nihl Wasfdescribing earlier surfaced again in

ecent review o e enforcement of i i

crude oil resellers. of regulations governing

Our report addresses three primary issues:

The adequacy of DCGE procedures for handling criminal cases;

%}};: agfeqltl_acy of aufgi% é%verage of crude oil resellers; and

etfectiveness o in resolvi isst ‘ecti

repoir Toctive ving regulatory issues affecting

The handling of criminal cases.
_ DQE written procedures do not provide for participation by Jus-
tice in demsmng affecting the scope of and approach to investiga-
tions to determine that violations are willful and subject to crimi-

e
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nal penalties. These procedures require DOE investigators, in our
opinion, to go further than necessary before referring cases to
Justice.

These procedures are essentially the same as those followed ear-
lier by FEA whose preoccupation with establishing the willfulness
of viclations adversely affected its cverall reseller audit program
and contributed to delays in referrals to Justice.

In this regard, our review of all nine crude oil reseller cases
referred to Justice as of March 1979 showed lengthy delays be-
tween the time the agency had information indicating criminal
activity and the time the cases were referred to Justice.

Mr. ConyERs. Have you in any part of your report detailed these
time lengths? ,

Mr. PeEacH. Yes, Mr. Chairman. We do. We also have a couple of
case examples.

Mr. Convers. All right, that is excellent.

Mr. PeacH. In all but one of these cases the delays ranged from 1
to 3 years. In addition, FEA’s expanded investigative role had
diverted scarce staff resources away from the agency’s primary
responsibility of insuring that crude oil resellers comply with price
control regulations.

It was not possible for us to determine exactly when the investi-
gations should have been terminated and the cases referred to
Justice. However, it was apparent from our detailed review of
several case histories that FEA auditors and investigators pursued
the determination of the willfulness of the violations well beyond
the point at which the cases could have been referred to Justice. In
some of these cases, violations took place in early 1974, and by
early 1979 the Federal 5-year statute of limitations could begin to
prevent prosecution of some violations.

We are concerned that because of the similarities between FEA’s
procedures and practices and DOE’s procedures and plans, which
place greater emphasis on investigations than audits, DOE, like
FEA, will spend too much time and resources establishing the
willfulness of a relatively few violations at the expense of adequate
audit coverage of all crude oil resellers and more timely case

referrals to Justice.

[Testimony resumes on p. 102.]

[Mr. Peach’s prepared statement follows:]
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

"FOR RELEASE ON DELIVERY
EXPECTED ON MAY 30, 1979

STATEMENT OF
J. DEXTER PEACH, DIRECTOR
ENERGY AND MINERALS DIVISION
U.S. GENERAL ACCOUNTING OFFICE
ON THE
ADEQUACY OF THE DEPARTMENT OF ENERGY'S
ENFORCEMENT OF CRUDE OIL RESELLER PRICE CONTROLS
BEFORE THE JOINT HEARING OF THE
SUBCOMMITTEE ON ENERGY AND POWER
COMMIYTTEE ON INTERSTATE AND FOREIGN COMMERCE
AND YHE
SUBCOMMITTEE ON CRIME
COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

Mr. Chairman and members of the Subcommittees:

On August 25, 1978, Senator John A. Durkin of the Senate
Committee on Energy and Natural Resources asked GAOQ to review
selected issues concerning the Department of Energy's handiing
of crude oil reseller cases involving suspected criminal
activity. Our report is the result of the Senator's request.

Copies of our report have been made available to the
Subcommittees, so I will limit my remarks to a summary of our
findings and recommendations. But first, I would like to
place this review in proper perspective.

PRIOR GAO REPORTS

GAO studies of the adequacy of enforcement of oil pricing
regulations go back to the beginning of the price control
program under the Federal Energy Administration (FEA). We have

reported on FEA!s enforcement program on a number of occasions.
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The overall findings of our previous reports have shown a
consistent pattern of problems plaguing the Government's
efforts to effectively and adequately implement the oil
'price requlations.
Some of the problems we discussed in prior reports and
testimonies included:
~~the lack of adequate audit coveragef
~-excessive concentration of audit effort in some areas
at the expense of others,
--incomplete audits being performed;
-=substantive issues relating to the &adequacy of regu-
lations remaining unresolved, and
-—organizational disputes within.the agency hindering
audit work.
Many of these problems surfaced again in our recent review
of the enforcement of reguiations governing crude oil re-
sellers. '
Our report addresses thyree primary issﬁes;
-~the adequacy of DOE procedures for handling criminal
cases,
-~the adequacy of audit coverage of crude oil resellers,
and
--the effectiveness of DOE in resolving regulatory

issues affecting reseller audits. .
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THE HANDLING QF CRIMINAL-CASES

DOE written procedures do not provide for participation

by Justice in decisions affecting the scope of and approach

"to investigations to determine that violations are willful

and subject to criminal penalties. These procedures require
DOE investigators, in our opinion, to go further than neces-
sary before referring cases ‘to Justice.

These procedures are essentially the same as those fol-k
lowed earlier 5y FEA, whose preoccupation with establisghing
the willfulness of violations adversely affected its overall
reseller audit program and contributed fo delays :in refer-
rals to Justice.  In this regard, wur review of all nine
crude oil reseller cases regerred to Justice as of March 1979
showed lengthy delays~betwéen the time the agency had infor-
mation indicating criminal activity and the time the cases
were referred to Justice. 1In all but one of these cases.
the delays ranged from 1 to 3 years. In additibnrfFEA's
expanded investigative role had diverted scarce staff
resources away from the agency's primary responsibility of
ensuring that crudg o0il resellers comply with price control
regulations. i

It was iot possible for us to determine exactly when
the investigﬁﬁions should have been terminated and the cases

referred to Justice. However, it was apparent from our
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detailed review of several case histories that FEA auditors %Z > 95
and jnvestigators pursued the determination of the willful- i
ness of the violations well beyond the point at which the ﬁ and will continue regardless of personnel changes. Because.
' cases could have been referred to Justice. 1In some of these 1{3 j RO new CEUde 0il reseller cases bave been referred to the
cases, violations tosk place in early i974, and by early m;,gm} ‘Department of Justice under this new system, we were not
1979 the Federal 5-~year statute of limitations could begin . é able to détermipe its effectiveness.
to prevent prosecution of some violations. E The Justice Department has a{so taken steps to promote
We are concerned that because of the similarities @3 j ‘ °l°s¢r c?ordlnaglon with DOE, such as the creation of aé
between FEA's procedures and practices and DOE's procedures o ) | energy unit within the Fraud Section of the Criminal Division
and plans, which place greatef emphasis on investigations ; 2 to receive referrals from DOE and to maintain laision witb
than audits, DOE,{like FEA, will spend too much time and g - s a;l U.S. Attorneys handling DOE cases. We believe sugh
resources establisbimg’the willfulness of a relatively few . actions are on target and provide an appropriate framework
violations at the expense o? adequate”ﬁudit'covefage of @ ‘ for clo;er coordination. But they still do not take,the
all crude oil resellers and more timﬁ&;'case referrals to ?g & place of wrjtten procedures and they do not ?o far enough.
Justice. . ‘ ' ,% We are recommending that the’Secretary:bf Energy
The Department of Energy has made organizational changes ‘g enter into a memorandum of understanding with the Attorney
and, we are told, developed informal procedures'to improve @3 5 General to establish written procedu;es for-referring
the referral of cases to the Department of Justice. The f 3 criminal cases to the Department of Justice Whi?h assure
fact remains, however, that the Department's written pro- ; that the responsibilities of the tw? departments are
cedures regarding referral of crude oil resellers have notﬂ> g“ % clearly delineated. Among other things, the procedures
changed; and the risks of these procedures prdducing the ﬁﬂﬁn ‘, should provide for timely and meaningful invglvement by
same adverse effects as FEA experiénced are very real. Also, =l Justice in key decisions affecting the scope of, and approach
there is no assurance that the operating practices we are ;1' i 3 to, c;iminal investigations.
told are in place are in line with overall Departmental policy éii [ We are also recommending that the Attorney Gener;l
. ? review opportunities to expand informal coordination channels
jS‘: : with DOE to include regional levelbdiscdssioﬁs of cases before
Qﬁ ! ~ } Egg formal referral.
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e — P —highest priority--provide continuing full supgort

Since the price control progfém began in January 1974, % to investigations of suspected willful violations;
_both FEA and DOE had given low priority to crude oil reseller Ne % ! ) --second priority--complete crude reseller civil audits;
audits. At the close of the last fiscal year in September % , # ~-third priority-=bring previously opened civil cases
1978, DOE told us it had identified 592 crude oil resellers % f to resolution; .
but completed audits of only 11 and had 43 audits in progress ’ % - The fiscal year 1980 budget figures show that support
or planned. ’ ¢ g % to special investigations, which are, in effect, criminal

This total of 54 represents nationwide coverage over a - % ‘ 3 investigations, by the end of fiscal year 1979 will account
5-year period of about 9 percent of all crude oil resellers. ‘ é f (for 50 percent of the crude oil resellers staff positions.

A review of the public record leaves no doubt that DOE 3 i By the end of fiscal year 1980, DOE projects that 38 percent
and FEA were fully apprised of the shortcomings of their %,; of its crude oil reseller staff will be used to support
audit activities by GAO and others and that they agreed cor- Lt 3 | » special investigations.'
rective actions were needed and would be taken. However, . - While we have no basis, to question the capability of
until recently, no such actions were taken. DOE auditors assigned to crude oil reseller audits, we are

DOE's attention to crude oil reseller audits has been concerned that DOE may be spreading its resources too thin
continually changing and evolving over the past.sevetal € ; and starting audits without the ability to comp}ete them.
months which we believe was at lea;t parﬁly in response to } » Evidence of this exists in the minimal resources devoted
increased visibility and attention created by various j' to recent audit starts. Also, many of the audits completed
congressional reviews (including GAO!s), court action, and . i ‘f to date appear to have been limited to evaluating compliance
media coverage. “ h%’ % with requiremeiits for certifying oil as either old oil or

. C o . @) ' new oil. The focus on certification d i :

Over the next 2 years DOE‘?;ans to significantly increase ? ! » . >ation does not give adequate
its reseller audit activity before phasing down that activity §U DE consideration to another significant part of DOE!s compliance
in fiscal yeér 1980. DOE's top three audit priorities are as %i} i and enforcement program=—-pricing audits designed tc ensure
follows; ‘ l % ;| that oil is sold at the proper price. We believe that an
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effective audit should include an evaluation of compliance
with both:certification and pricing regulations.
After completion of our field work, DOE provided us

"statistics indicating a surge in the number of open audits

and recent starts. While time did not permit us to make

a detailed review of the adequacy of the staffing of the
audits, we did ebtain DOE staffing information showing
the time spent on each assignment.

We analyzed all 39 crude oil reseller audits DOE
started during the first 6 months of fiscal year 1979 and

found that DOE assigned the equivalent of one auditor on a

part-time basis to 33 of the 39 audits. On only 6 of the

39 audits did we f£ind that POE had assigned at least the
equivalent of one full time auditor to the assignment.
DOE officials said that several factors, such as un-
availabilty of records, and legal actions, could in some
cases, account for the low level of audit efforﬁ.
We are recommending that the Secretary of Energy:
-—-Review staff assignments f£or the ongoing audits
to ensure that an adequate number of qualified
auditors have been assigned to satisfactorily
complete them in a timely manner.
-=Provide the audit resources necessary to
effectively carry out its workplan for fiscal

years 1979-80, including pricing audits.
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=-Monitor the results of ongoing audits ang
idcrease the audit coverage if the results‘

show a high incidence of violation.

UNRESOLVED RECULATORY ISSUES

reso i
lve regulatory issueg SO that an adequate compliance

regulations.
Two j i i i
major issues were identified by DOE regional offices
as having impedeg Pricing audits, namely
--th i
€ computation of the legal selling price of crude
01l where multiple inventories make up the base period
cos i
t from which allowable cost increases are measured
r
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--the determination_of the legal selling price of crude
0il for resellers with no base period cost because they
were not in business during the May 1973 base period.

Without going into a detailed explanation of these very

complex issues, I should point out that these issues were not
new. The first issue was raised initially in August 1975 and
the second issue in May 1976. Furthermore, such issues were
highlighted aﬁxhéeding early resolution in reports issued by

us and the DOE Inspector General. These issues have now

apparently been resolved to DOE's sitisfaction. Neither issue
however, was resolved in a timely manner, and we guestion

whether DOE effectively handled the first issue. Furthermore,

it was not until December 1978, during our review, that DOE
provided written guidance on how to handle the second issue.

The prolonged period required to resolve these issues

had adverse effects in that DOE had .to
--suspend pricing audits and limit its audit activities

to reviews for compliance with certification

requirements,
-~-gsuspend assessments of possible overcharges against

srude oil resellers, and
--delay completion of audits which might ultimately

jeopardize the prosecution of some violations because

of the 5-year statute of limitations. ‘
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We are recommending- that DOE develop a specific plan to
ensure that all regulatory issues are promptiy resolved.

Such a plan should Pinpoint responsibility and account-

“ability for timely consideration and resolution of issues

raised, including the establishment of timeframes for taking
action and designation of officials responsible for resolving
the issues.

Before concluding my remarks, I would like to point out
that we received lengthy comments from DOE on a draft of our
report which strongly disagreed with our findings and
recommendations. We believe this disagreement, particularly
with regard to the handling of criminal tases; was based
primarily on a misunderstanding of our concerns and the

’

actions we are advocating. DOE strongly maintained that
recent improvements in its coordination with Justice have
completely resolved this issue. However, as pointed out
earlier in my statement, the new procedures have not been
formalized and no cases have been investigated and referred
using ‘them. Therefore, their effectiveness remains to be
seen. We plan a follow-up review to test the effectiveness
of these operating procedures.

Mr. Chairman, this concludes ny prepéred Statement. We
will be happy to answer any questions you‘or members of the,

Subcommittees may have.
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Mr. Convers. Is what you are saying here that because fhte]y took
so long in their investigation that they were running the limita-
tions period? ’ .

Mr. PEacH. We think there are instances where, in some of the
violations, the statute may run on them. They are getting close to
that on some points. _

Mr. CoNYERS. Do you think that that was deliberate? .

Mr. PracH. No, we found no evidence that it was deliberate.

Mr. Convers. Let’s read this language.

It was apparent from our detailed review of se_vergl case histories that the FEA
auditv;?s aglt)i investigators pursued the determination of the willfulness of the
violation well beyond the point at which the cases could have been referred to

Justice.

Now I take it that means that it was pretty clear that the
willfulness question could have been resolved much earlier among
reasonable men, and that you are making note of that in your
report. ) ) _

Mr. PeacH. Yes, sir, Mr. Chairman, that is our view. We have
some case histories which we detail in the report——

Mr. CONYERS. Yes. _ . o

Mr. PracH [continuing]. Which certainly clearly indicate that.

Mr. ConYERS. Let me ask you and Mr. Zipp, what do you attri-
bute the reasons for them pursuing these determinations to well
beyond the point at which they may have been referred to the
Department of Justice?

Mr. Peach. I think it basically gets back to the Department of
Energy’s wanting to follow the cases through to almost their ulti-
mate conclusion, where they think they very clearly have estab-
lished the willful nature of the violation, and have gathered all the
evidence that they think will be necessary to carry the case
through to prosecution. Unfortunately, as we heard from the U.S.
attorney in Houston who has had to prosecute some of these cases,
he felt in many instances he had to redo much of the work in order
to get the information he felt was necessary to go to prosecution.

Mr. ConYERS. Mr. Zipp, you were out in the ﬁe}d.

What offering do you make in terms of why this occurred? .

Mr. Zpp. I believe the reason that these cases were delayed is
lack of coordination and clear direction of the scope of responsibili-
ty between FEA and the Justice Department; apd hence our recom-
mendation for written procedures that would identify when a case
should be referred, how it should be handled, how far DOE should
go in its investigation before bringing in the Justice Department
with its investigatory skills. ' .

Mr. ConvERs, I take it that you refrain from suggesting that
there was foot-dragging. o _

Mr. Zmpp. I would rather not characterize it as foot-dragging,
because of the evidence I have includes memorandums written
back and forth saying the case was not ready. The willfullness had
not been determined. The case was not ready for prosecution. Go
back and do more work.

Mr. CoNYERS. Who was writing such language?

Mr. Peacu. If I could pick up there, Mr. Chairman, and refer
also to pages 17 through 19 of our report,_whmh details one case
which bounced back and forth for a considerable period of time
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between the regional director of the Federal Energy Administra-
tion, regional counsel, and the General Counsel’s office in Washing-
ton. At various times, in other words, the case was forwarded up
the chain to someone else saying “We think it is ready to go,” and
it was then referred back down saying “No, we think you need to
go out and to gather some more information.” ‘

Mr. ConyEers. Isn't it the Washington enforcement branch of
DOE that kept sending these investigations back, especially to
Houston and Dallas, for so-called pricing audits which would clear-
ly take months, when that wasn’t necessary to make a determina-
tion of criminal willfulness? Isn’t that the case, in some instances
in not many? :

Mr. Zipp. Mr. Chairman, in the case that we are discussing here
it was not the Office of Enforcement, but rather the General Coun-
sel’s Office that was referring the case back to the region.

Mr. ConyEers. But in other cases, other than the example that we
have at page 17, were there other cases when it was the General
Counsel or was it the enforcement part of DOE? ;

Mr. Zipp. 1 believe it was the Office of General Counsel. They
held cases from being pursued and continued. Violation notices
were drafted by the regional offices, forwarded to the national
office, and under the procedures that they had in effect at the time
it required the national office to issue these violation notices.

Mr. Conyers. What would they tell the field or the regional
offices to do if they referred them back? '

Mr. PeacH. Well, there are certain things, like questions of. what
kind of intent existed? What kind of knowledge did people have to
establish whether or not they were subject to being prosecuted.
- I would like to take that opportunity, Mr. Chairman, to talk
about one of the things that occurs to me about why we see a need
for arrangements to be made to get the Department of Justice
involved at an earlier point.

When the Department of Energy feels that they have credible
evidence of a willful violation, they establish an investigative plan
to determine whether or not in fact they should move to criminal
prosecutionn and refer the case to Justice. It seems that this is the
important point to begin to involve the Department of Justice, to
get their advice and inputf into the nature of that investigation,
because ultimately they are going to have to prosecute the case. It
would seem to me that it is reasonable that the Department of
Justice may have some good ideas about the kinds of information
that will be needed and will have to be gathered. We don’t see that
happening.

Mr. ConvyEers. Of course, if we are to take the words, the testimo-

ny of McNeff, Buchanan, and Hallman, it becomes perfectly clear

that there was a very marked disinclination to coordinate or expe-
dite. I mean the distortion was so profound within DOE that they
were probably in very poor condition to coordinate with the De-
partment of Justice, and of course we also have evidence previously
offered, and I presume you were in the chambers at the time, that
suggested that the FBI was not too enthusiastic about even picking
up when DOE did invite them to come in.

Did you hear that testimony, by the way?

Mr. PeacH. Yes.
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Mr. Conyers. Did it conflict or offer any points at which it
departed radically from the investigations conducted in your office?

Mr. Zipp. Mr. Chairman, I was present at the interview with the
FBI, and I can tell you that there was a major conflict in informa-
tion that I obtained from both DOE and certain levels of Main
Justice, and that conflict specifically is that the FBI is less than
satisfied with the results of the DOE auditors in investigating the
cases and preparing the referrals.

Specifically, I was told that the FBI had to completely reinvesti-
gate the Conoco case and other cases as well, and that the FBI is
using only one DOE auditor in the Dallas region—I believe there
are two now that were mentioned this morning—simply because
their performance as criminal investigators is not effective. The
FBI would rather have control over all of the cases that involve
resellers. ]

Mr. ConvEeRrs. I did not understand that to be in any conflict with
prior testimony. I thought that is what was testified.

Mr. Zipp. I guess I am referring to the Justice Department com-
ments on our report.

Mr. ConYERS. I see.

Mr. Zipp. And the discussions I have had with Main Justice
Department.

Mr. Conyers. Thank you.

Would you care to interject? Tell me your name again, please.

Mr. BoranDp. Kevin Boland, Mr. Chairman. I am Associate Direc-
tor of the Energy and Minerals Division.

I think it is useful to point out that what we have to work with

here is not an awful lot, in terms of number of audits completed.
The report points out we have 11 audits completed. Also, most of
the audit work was completed during FEA’s administration in
1976.
Also, I think it is important to note that FEA procedures are
continuing in DOE’s requiring that willfulness be pursued, so there
was an intent on the part of DOE, at least their official policy, to
pursue these cases up to the point where they were ready for
prosecution.

The Sporkin task force pointed out very clearly, as the witnesses
did today, that FEA was ill-equipped to do that type of investiga-
tion. I think all of these things taken together explain some of the
reasons why things were going back and forth, even without get-
ting into other intents that people might have had which we did
not cover as part of our audit.

Mr. ConyEers. I appreciate your observation. What about the
number of cases that might be under audit now? You reported 11
up to September of 197€.

Mr. Peacr. That is right, Mr. Chairman. We reported—give me
just a minute. I want to go back to the numbers to make sure we
get exactly the right numbers in the record here. The Department
overall has identified 592 crude oil reseilers. As of September 1978,
they had completed audits of only 11. They had referred 9 other
cases to Justice, and had 34 audits in process or planned at that

point.
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Since that tinie since Se
me, ptember 1978, they have st
March 81, which is our latest inf ion that we foved through
ti%\l/l{al grude. oil reseller audits, iniormation that we Have; 89 addt
r. LONYERS. What stage are the audits in?
Mr. PEacH. Most of them are still i e i
. of . In process of being ¢
e have an analysis that glves some discussion aboutgthgrgfrlue)?r?ﬁ

Department, showed the i

1t, ( y had about the i
on l\’? paé't-tlme basis assigned to 33 of the ??ﬁ;lgﬁrclailfszpt of one auditor

r. Co ig ake £
ik NYERS. How rmany years might that take to complete an
Mr. Peacu Usually they indi
] . Ust y indicate about 6 months per i

thattklnd of basis. As we indicate in our report, swréeil;édlstc’mgg
question and concern about_ that level of effort being applied. We

cases were carried through.,

Mr. CoNYERS. Are you goi i i
S. going to continue that investigati
should a Member of Congress send in another reques%atéo?og.'r’

probably as a result of the kind of interest being expressed by these

committees here today, and : i
Senator Durkin’s retu; si?n by the review we were undertaking at

In terms of how the Department of Justi '

e [ tice and the Depart
gnﬁgQW‘i{ © V_Vg}_lflng with one another. The Departmezftagfn.}irslgicoef
of the 11\:12;;‘;1 Iial{ 8{11,5;;33 af onegl energy unit in their fraud section

imina.l ¢ , for the pu ' ;
at l\sﬁe (Ijlatlonal l%e;elhwith the Depagtéggieif%;gg’gg fo coordinato
Mir. CONYERS. We have h '
ﬁr‘ gEACH. Right. eard all that before.
. CONYERS. Let me ask you this: What b
Is that a figure that i : ¥hat about the 600 resellers?
out there s%xl;lgw}}s:el,s accurate at all? There are about 600 floating

Mr. PEacH. Someone here m '
Mr. CONYERs. Are_ there mor:'.; want to add to that?
Mr. Peach. That is the number that has been identified by DOE.

I would not b i i :
el e sure with any certainty that that is the total

Mr. ConvErs. Would an ‘ |
’ERS, yone care to—— :
Mr. Borano. I would Just add, Mr. Chairman, it is a popular

be subject to an audit besides thi . 5
Mr. PEacH. In terms of th 1s magical 6007
Mr. CoNYERS, Yos. e crude oil reseller area?
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Mr. PeacH. I think in terms of this area, that comprises the
universe as best DOE knows it. There may be others out there. I
tﬁink they are in the process of possibly being able to identify
them.

As the other witnesses have said, we find these kinds of business-
es just springing up almost overnight. And they can also disappear
in the same kind of fashion. _

Mr. Convers. Could there be areas other than the crude reseller
area in which audits might be appropriate by DOE?

Mr. PeacH. Possibly an area that we have looked at before is the
question of the independent producer program. As you know, they
did split off in terms of at least the refinery area, for major
refiners, and they do have a major effort going in that area, where
they have some 600 people assigned. And they have given consider-
able coverage to that area.

Mr. CoNYERS. Mr. Zipp?

Mr. Ziep. Mr. Chairman, I have a comment here that I think is
important fo understand the audit process because what you are
trying to identify are companies for audit, as opposed to entities.
And I think there is a difference, 2 distinction.

What I would like to suggest is an audit approach that was
recommended back in 1976 but, which is only now being imple-
mented. And that is the audit of the transaction as opposed to the
audit of the firm. Meaning that when a company was selected for
audit the auditors would go in and identify the internal controls of
that company to certify the price, and the quality of their book-
keeping and financial record keeping.

However, that is not where the errors are going to be found.
They are going to be found between the wellhead and the refiner.
And what is needed is an effective audit program that is going to
audit the transaction itself, the flow of oil, and everybody that it
touches. And then you can identify overcharges and what it should
have cost.

Mr. ConyEers. That is recommended in your report?

Mr. Zipp. No, sir, we did not get into the scope of audit or the
audit program from the perspective of technical auditing.

Mr. ConvyEers. Well, now, Mr. Peach, in view of all of these new
activities that are being rushed to as a result of congressional
interest, how do you account for the fact that DOE is reducing the
number of auditors from 650 to 250 and now encouraging self-
certification?

Mr. PeacH. According to the information we have, Mr. Chair-
man, while the number of auditors is being reduced from 600 to
250, in this particular area of crude oil resellers, they are going to
make a slight increase in their effort. They have about 80-plus
people assigned to the crude oil reseller effort and they hope to go
up to some 90-plus in crude oil resellers.

So in terms of how they are going to allocate that 250, the
information we have shows a slight increase for crude resellers.
They will be cutting back in other areas, like independent produc-
ers, that are to be covered by the 600 auditors.

Mr. Convers. Well, that sounds like the famous ‘““less is more”
theory. By reducing from 600 to 250 and adding 80 we will get a
more effective product.
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Mr. PEacH. At least they show a slight increase in the crude oil
reseller area. I think that then raises questions in terms of the
adequacy of coverage that will be taking place in other areas that
these 600-plus people were supposed to be covering.

Mr. Zipp. Mr. Chairman, this is, I think, a response on DOE’s
part to the interest that has been expressed in the crude reseller
issue, sort of a brush fire approach. , )

Obviously, there are other aspects of the enforcement program
that are going to suffer. The Sporkin committee - reported that
there were zero importers audited through July of 1977. We have
not examined that issue. But it is safe to assume that that issue is
subject to audit and regulation as well as the other programs.

And I take exception to the reduction in audit effort when in fact
now is when they are finally getting a handle on what the regula-
tions mean because the unresolved regulatory questions have been
a major impediment to audits of resellers up to this point.

Mr. ELskEN. I just want to add one thing to that, Mr. Chairman.

We recommended in the report that if the current ongoing audits
of resellers show a high incidence of violation, DOE should actually
increase their audit resources devoted to resellers. Just because
they are showing a slight increase over the next 2 years doesn’t
necessarily mean that is enough. .

Mr. ConYERs. Is that included in your report?

Mr. PeEacH. Yes, it is, Mr. Chairman.

Mr. Conyers. When you sought the Department of Justice com-
ments, did anybody remind the Department of Justice that they
are required by statute to oversee criminal investigations by agen-
cies like the Department of Energy?

Mr. PeacH. We tried to remind them by pointing out quite
clearly in our report, the responsibilities which they on numerous
occasions have stated that they have. And we find strangely incon-
sistent some of the comments made by the Department of Justice,
in light of that responsibility.

Mr. ConyERs. What were those comments? Let’s discuss the com-
ments. .

Mr. Zrpp. Their basic position was there is no need for a written
agreement that would specify the procedures on referrals, and I
cannot imagine how anyone would object to writing down what
should be the procedure.

Further, they were satisfied with the current referral process
which requires DOE to make a determination of the willfulness of
a violation before referral is made. And this is another area where
we take exception in that a determination of willfulness is a crimi-

- nal investigation and determination.

Mr. PeacH. There are two other specific areas, too, that cause us
concern, Mr. Chairman. First, at the point in time when an investi-
gative plan is developed, DOE has credible evidence, as we under-
stand it, of possible criminal activity. And we believe that is an
appropriate time for Justice to be involved with their advice and
assistance, and we don’t see that kind of agreement.

- Second, we think that we can explore further the opportunities
for people at the regional level to have communication, the assist-
ant U.S. attorneys, and the people at the regional level of the
Department of Energy fairly early on, whenever they feel they
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have evidence of criminal activity in the area. We see disagree-
ment in this area also.

Mr. CoNYERS. Please proceed.

Mr. Peacr. That completes our answer to that particular ques-
tion, Mr. Chairman.

Mr. CoNYERS. But what about your attempt in terms of the
Fuller report? I am sorry. We were sidetracked.

Mr. Peach. That is all right. I almest lost my place.

The Department of Energy has made organizational changes and,
we are told, developed informal procedures to improve the referral
of cases to the Department of Justice. ,

The fact remains, however, that the Department’s written proce-
dures regarding referral of crude oil resellers have not changed
and the risks of these procedures producing the same adverse
effects as FEA experienced are very real.

Also, there is no assurance that the operating practices we are
told are in place are in line with overall departmental policy and
will continue regardless of personnel changes. Because no new
crude oil reseller cases have been referred to the Department of
Justice under this new system, we are not able to determine its
effectiveness. '

The Justice Department has also taken steps to promote closer
coordination with DOE, such as the creation of an energy unit
within the Fraud Section of the Criminal Division to receive refer-
rals from DOE and to maintain liaison with all U.S. attorneys
handling DOE cases. We believe such actions are on target and
provide an appropriate framework for closer coordination. But they
still do not take the place of written procedures and they do not go
far enough.

We are recommending that the Secretary of Energy enter into a
memorandum of understanding with the Attorney General to es-
tablish written procedures for referring criminal cases to the De-
partment of Justice which assure that the responsibilities of the
two departments are clearly delineated. Among other things, the
procedures should provide for timely and meaningful involvement
by Justice in key decisions affecting the scope of, and approach to,
criminal investigations. ‘

We are also recommending that the Attorney General review
opportunities to expand informal coordination channels with DOE
to include regional level discussions of cases before formal referral.

Now as to the adequacy of audit coverage.

; Mr. CONYERS. Before you move into that area, let me try one out
or size.

Did the Department of Justice state to you in effect that it would
be pointless for Justice or the FBI to develop these cases before the
Department of Energy has had the first crack at it? Was that their
essential position?

Mr. Zipp. If you could perhaps rephrase your question along the
lines of before DOE has completed its civil investigation, I think as
opposed to—— ‘

Mr. Conyers. That is closer to the gist of some of the remarks
that Justice made to you?

Mr. Zep. When you deal with Justice, I think there are three
entities that we have dealt with that have three independent posi-
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tions. One is the U.S. attorney. The other is Main Justice.
third is the FBI. Y Ustice. And the

Mr. ConvErs. We find the same thing. We add also the regional
people, maybe coming from a completely different point of view.

Mr. Zrep. That is correct. It makes it a bit frustrating when you
are trying to understand what the policies really are. In any event,
the FBI and the U.S. attorney are the ones who conduct the inves-
tigations and actually prosecute cases. Main Justice serves more, in
this regard, an administrative function to serve as a conduit to
handle cases.

Mr. Convers. Do you ever get the impression that the Main
Justice is considered to be unduly interfering with (a) it is interfer-
ing with the U.S. attorney, or (b) not giving the U.S. attorney out
in the field the resources it needs to move forward in their case?

Mr. Zirp. I don’t want to characterize it as interfering, because I
am sure that—— ‘

Mr. Convyers. Well, we will use shorter language.

Mr. Zipp. Your point is very valid. I will give you an example.
_ One of the examples that we use in our report is the export-
import case, which was discussed today. That case was objected to
by Justice as being meaningless because they have declined
prosecution. ,

In reviewing the referral memorandum itself, Justice apparently
was unaware that the U.S. District Court in Alabama had request-
ed that case for a proceeding that it was involved with. This was
apparently unknown to Main Justice. But that was the reason for
the referral in 1978. ‘

Mr. ConyErs. Are you gentlemen aware that the U.S. attorney,
presidentially appointed, can thumb his nose at the Department of
dJ uﬂncezcent?l if he so chooses? _

r. Z1pp. Yes, sir. I am told that he is under the guidance of the
Deputy Attorney General, but that if he declinesg;(l) prosecute a
case, it cannot be prosecuted in that venue. It must be moved to a
different jurisdiction.

Mr. Convers. So that declinations are almost within the sole
purview of the district U.S. attorney?

Mr. Zipp. Yes, sir, that is my understanding.

Mr. ConvyErs. And the prioritizing of prosecutions are also within
the jurisdiction of the district U.S. attorney? ‘

Mr. Zipp. I——

Mr. ConvErs. And that the determination as to which cases to
prosecute within his prioritizing is again a matter that falls within
the discretion of the U.S. attorney. Isn’t that correct?

Mr. Zipp. That is my understanding of the process, yes, sir.

Mr. ConyERs. So where does Central Justice come in anyway?

Mr. Zipp. 1 am told that their function is to assign venue to the
case and to distribute cases among the regional U.S. attorneys.
WMr. Boranp. Maybe I could follow up on that in a more general

ay. :

But I think directly related to your question, it is clear from
statements made directly to me by the head of the energy unit in
the Cr1m1na}l Division of Justice, and by the Assistant Administra-
tor of DOE’s Enforcement Division, that they like things as they
are, meaning that they control the situations at a headquarters
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level, and prefer that contact, in fact require, at least DOE proce-
dures require that regional auditors and investigators, have abso-
lutely no contact with Justice Department U.S. attorneys, and FBI,
in the fl'ield, without first getting the approval of the DOE General
Counsel.

And that has been a policy, that has been a written policy by
FEA. It has been continued by DOE. And I am sure, at least the
individuals that I have talked to would prefer it that way. Their
explanation is that they can control the situations and make better
sense out of how to prioritize the work.

Mr. ConyErs. Do you think that there should have been more
than 11 audits in some 8 or 4 years? :

Mr. BoLanp. Absolutely.

Mr. ConYERS. Is there any reason why everybody shouldn’t have
been audited at least once, and some more frequently, and usually,
given the nature of the business, and the large demand for crude
oil, and the spontaneous nature of resellers coming into and out of
the business as the profiteering picture may present itself?

Mr. PeacH. I don’t think there is any doubt that there should
have been more audits, Mr. Chairman. I think if T can go back to
our work 4 or 5 years ago, we looked early on at their programs
and found concentration at the retail level with an ignoring of the
producers where there was opportunity, in terms of classifying oil
as old or new for potential large violations. DOE also ignored the.
refinery area.

They have since mounted a major effort in the refinery area
which has been going on for some time. We have not examined
that effort in detail, but in the producers’ area, particularly in the
crude oil resellers’ area, the record was not good.

Mr. Conyers. Chairman Dingell has made that comment to me
in the course of these hearings, and what we have in effect is a
failure of decontrol, so that in some areas of the oil industry there
are prices, domestic prices that are already moving toward the
world price of oil, even before decontrol.

e are in an incredible situation—on product. Certain products

that are directly traceable to failure to audit, failure to investigate,
failure to prosecute, the areas in which your rather excellent study
was based.

Mr. PeacH. I would point out, too, a question in these days that
we are experiencing now. That the tighter the supply situation, the
more the potential for a boost in this particular area because you
not only have what is called the so-called world market price, but
also the spot prices that begin to be picked up by people when they
really feel they need the product. ‘

Mr. ConvERs. And heaven knows where a spot price may go.

Mr. BoLaND. Let me say that the program, the enforcement
program, has been one of shifting priorities. It has been somewhat
like a balloon.

We have been up here testifying year after year saying that
DOE, FEA, and predecessor agencies, have not been giving ade-
quate attention to the overall enforcement area. The type of knee
Jerk reaction that we get now is to shift priorities and concentrate
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more on one enforcement area at the expense of other enforcement
arﬁi Convers. I really question how much 'all of th}s reshuffling
inside of DOE and the Departmerdg of Justice is going to ::neaéle.

What we are really being asked is to wait apother yeart 0 Sto
how it works out. I mean how can we make any assesg;meﬁ1 as fo
whether these policies are going to be any more effective barfl'ore
the changes that came from the rumjbhng of all the.k t?;:ear}s1 ebeen,
your reports, our investigation-—the Dingell subcommittee has
i is at least 3 years.
lnl\t/I};*l.SPEACIrI. I W}i’sh I could offer some assurance—-— b after 12

Mr. ConyERrs. This becomes an annual circus, in whic _after 2
or 18 months everybody comes befox:e us and says therfhls a nen_
deal, we are going to change everything, and freqt}entl),r };a pgrsﬁ)ad
nel, more importantly, have been changed, which we av Dad
testimony to the effect that it seriously injures any investig

rts. _
anlilllf roZigl.lﬁ{)/IfIée}ff:aoirman, I would like to comment on something
you ciid say that is very important, and that is a response to the
i ill.

heétg;gr};(ﬁlyvggencies will agree with our reports, and then}G takeii nlg
action. In this case, the agency disagreed .w1th our report, an
making all kinds of changes, and I must point out that—— b of

Mr. ConyErs. That is an encouraging sign from your poin
v it is i i d the

. it is. They did not agree with the report an
isslrllier .a%lfll;ng.e %Iowever, tgey have in fact been very, very respo.ril;
sive to suggestions we have made along the way. They have lre’%v}f:e
ten completely their crude oil reseller enforcement manua ] as{
have issued guidelines for the unresolved regulatory issues, at le
m’;ﬁg’e ﬁgffzsissued violation not‘icesZ and that has begnhencouralgé
ing. They sent one case to Just1c<? in November, Whl(’:r hWe flve e
mentioning quite often a}lls to why it was not referred. There hav
stantive changes. _ .

be%lﬁé?aggesilc))w communicating with Justice, providing at lgast
some paperwork back and forth at our suggestion. We have ar}at Ei a
number of suggestions which they have 1mp13ngented 1r_nrl?e iately.

Mr. DingerLrL. Mr. Chairman—you made, sir, I th}n , ve;ixs‘l};
interesting comment. You said they are now commumcatlrtl:g l‘:‘m
the Department of Justice. One of the thm_gs that_ app%qrst.o ive
been a source of concern to all of us here in this investiga :1ont as_
been the fact that there appeared to be some pro}pblt.ory Ens}x;uc
tions as regards DOE’s field forces from communicating to b{: hGI£
colleagues in the Department of Justice, or in the IRS, or in o ?
Federal enforcement agencies that had parallel or commensurate

ibilities. o _
.-r??)pi?inirlgllll find that there was any prohibition against t};;a ﬁelgl
people at DOE communicating with field people at Justice Depart-
t? .

melj\f[lr. PeacH. Yes, Mr. Chairman. We did.

Mr. DingeLL. You did?
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Mr. PeacH. If I can read to you for purposes of the record, the
current provision in the enforcement manual, in the Department of
Energy, it says: :

Under no circumstances should a reginnal office itself formally or informally take
a case to the Department of Justice including local U.S. attorneys and the FBL

In relation to investigation of cases, the Office of General Counsel will be the only
contact with the Department of Justice.

That has been a provision that has existed from a procedural
standpoint since FEA, in somewhat different language at different
times. But essentially the same.

Mr. DingeLL. Did you find this to be in conformity with law, this
particular rule in the DOE’s manual on these matters?

Mr. Peach. I don’t know that we tested it from the standpoint of
whether it is in conformity with law. I don’t know of any legal
reason or prohibition against arrangements existing for people at
the regional level to have contact with the assistant U.S. attorneys.

Mr. DiNnGELL. Did you find that other agencies of Government
‘are similarly afflicted with this kind of curious procedure, and this
kind of interesting instructions?

Mr. PeacH. Again, I did not test it with other agencies in Gov-
ernment.

I can tell you what the policy of the General Accounting Office is
when we find evidence in the course of doing any of our work;
when we find evidence of criminal activity, our policy is to refer it
at the earliest moment to the Department of Justice, and get it
involved because we see it as the proper agency to be involved in
making judgments and decisions as to questions of prosecution.

Mr. DINGELL. Are you aware of any other Government agency
that has this kind of prohibition?

Mr. PeacH. I am not directly aware of any. I will ask my col-
leagues at the table.

Mr. DingELL. Would any of your associates speak to that?

Mr. Zipp. Let me elaborate somewhat on your line of questioning.

Mr. DincELL. Excuse me. Perhaps at the sarne time, do you
regard this as good administration?

Mz. Zipp. Categorically, no.

Mr. DINGELL. Sir?

Mr. Zipp. Categorically, no; I do not think it is good administra-
tion. ,

Mr. DINGELL. It seems to be intolerably bad administration.

Mr. Zipp. Yes, sir, I would tend to agree substantially.

Mr. DingeLL. What about other Government agencies?

Mr. Zipp. That is the point that I wanted to raise. That is, in the
DOE comments to our report they cite the Securities and Exchange
Commission and the Internal Revenue Service as having similar
responsibilities and similar relationships with Justice. In other
words, conducting their own criminal investigations.

I believe we take exception along certain lines, and that is the
responsibility. The statutory responsibility of those agencies, such
as the Coast Guard, Internal Revenue Service, et cetera, and
others, have specific statutory authority to conduct criminal inves-
tigations and to prosecute their own cases.

I do not believe that DOE shares that responsibility in the crimi-
nal investigatory area. As a matter of fact, the Sporkin report
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identified a need for DOE to be able to handle its own—the pros-
ecution of its own civil cases. But DOE does not have the authority
to prosecute its own criminal cases as stated in their own proce-
dures manual and Justice must prosecute those cases. '

Mr. ConvEers. So for them to directly and explicitly discourage
their authorities, their investigating authorities, from cooperating
with the Department of Justice and the Attorney General, flies
directly in the face of 28 U.S.C. section 515, which confers this
authority on the Attorney General.

I admit that it doesn’t say the Attorney General has to wait for
the Department of Energy enforcement people to send him a case.
But it seems quite peculiar to me that the Department of Energy
would specifically preclude their authorities from referring these
matters to the Attorney General.

Mr. Zzpp. Well, Mr. Chairman——

Mr. DiNGELL. Isn’t it even more remarkable that they won’t
allow any interchange of information right at the level where
events are going forward between the other agencies that might be
interested or might have authorities?

Mr. PEacu. We find it to be of interest. For whatever reason the
determination was made that they wanted to have control over this
at the central level, in the General Counsel’s office, in the Depart-
ment of Energy.

Mr. DiNGELL. As I remember, Lincoln tried to do something like
that during the Civil War, and Lyndon Johnson tried it in Viet-
nam, and neither fared very well until they changed their policy.

Mr. PeacH. As we heard earlier in the testimony today, Mr.
Chairman, you get into this question of the local U.S. attorney, the
attorney that must prosecute the case, saying that they have had
to do many of these things because there is information that needs
to be gathered that has not been gathered in the pursuit by DOE
doing whatever they did with the case.

Often the U.S. attorney is making decisions to proceed on the
basis of not just the violation of DOE regulations but also in areas
such as mail fraud, and criminal bribery. And if those are issues
that must be considered, in deciding on criminal prosecution, then
the people who are following the track of trying to develop the
evidence need to know what kind of information they need to get
for that.

If the Department of Justice is not helping by providing advice
and assistance in that area, maybe we are wasting some effort here
in these audits, and maybe this is why some of these things bounce
back and forth in saying, hey, we need some more information
here, we haven'’t got all the right data.

Mr. Boranp. I might say one of the arguments presented by the
Justice Department, at least one individual within the Criminal
Division, is that it provides a better control and better prioritizing
of cases when they are assigned to U.S. attorneys.

Mr. DinGeLL. It goes from DOFE’s field people up to the Washing-
ton folks, then across to the Department of Justice’s folks, then
back on down to the Department of Justice field folks?

Mr. BorLanDp. That is right. ~

Mr. DinGgELL. That is a better way?

Mr. BorAnD. That is what they purport. P
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thl\%r‘ DiNGELL. I am sure that a Washington bureaucrat would say
at.

Mr. Bovanp. It seems to be inconsistent to us with what the
Associate Attorney General before your committee testified just
this past l'?‘ebruary,'that it is the statutory responsibility of Justice
to supervise such investigations. The very type of investigations
that DOE is carrying out at the regional level.

Mr. DiNgeLL. I gather ihat under these splendid instructions,
were the folks from DOE in the field to see a bank holdup which is
a violation of Federal statute going on, they would forthwith, there-
fore, have to communicate it to the folks in Washington who in
turn would communicate it to the Justice folks in Washington, who
in turn would communicate back to the field.

I am not sure that would do much for law enforcement.

Mr. BoLaND. Let me just add. We cannot understand the ration-
ale—although rather than make a very definite recommendation
that DOE expand their communication at the Justice local level to
U.S. attorneys and the FBI, we make a recommendation in our
report that the Attorney General review this matter and report to
thlci/I Corll)gress. ’

r. DINGELL. I am sure that that will be approached with great
lack of diligence by the Attorney General. Ygﬁ have made a%so a
numbker of recommendations in the scope of review, you went into
a number of items at page 9. I found this to be a very useful list of
migteri tg) be undertaken.

fou did not, however, gentlemen, go into three items, four items
which I find of interest. DOE’s practices for determining that a
case involved a criminal violation, the effectiveness of Justice’s
performance in handling criminal cases, individual company
audits, or the magnitude of the impact of the unresolved regulatory
issues.

Don’t you think that those would be useful questions?

Mr. ZIPP..MI.'. Chairman, if I could respond to that, since I had
the responsibility for planning the scope of this review. We did not
look at those areas, only because of the restricted scope that Sena-
tor Durkin placed on us. He requested a 30-day turnaround time to
explain why all of the cases that had been referred to Justice were
delayed as long as they were. '

In the course of developing our information along those lines, to
be responsive to his limited request, we expanded the scope of our
own audit to provide at least a fuller explanation of what was
involved. Consequently, it took a lot longer than was desired to
i1;_&=35pond to that issue. Those issues take a lot more audit effort and
ime,

Mr. Convers. Can I and the subcommittee chairman on Energy
and Power make that request to you - .ght now? Or would you like
a letter which we will give you?

Mr. BorLanp. I would just like to follow up before——

Mr. Convers. We can appreciate the limitation of this request.
_ Mr. Boranp. I would rather further explain why the scope was
limited as such. We were looking at referrals to Justice. Those
referrals involved audit activities that were conducted by the Fed-
eral Energy Administration—although it might be an artificial
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distinction, it is one made by present DOE officials that it was a
past administration.

We wanted to limit our investigation as to what was happening
now, by those officials who were responsible for current activities,
so we would not fall victim to that same argument. I think it would
be better to review cases after those cases, and, hopefully, there
will be some, that the new cases audited and investigated by DOE,
under their current procedures, are referred to the Department of
Justice. ,

And at that time we can put to rest the question of how responsi-

~ ble officials are now versus those in the past.

Mr. DingELL. Well, it occurs to me that perhaps we should see to
it that we communicate with you in writing on this. Perhaps our
staffers will be discussing with you the communications you will be
receiving from us, so we can draft a request that will make good
sense from both your viewpoint and ours.

Does that conform with your judgment?

Mr. PeacH. Yes, Mr. Chairman. We can work with your staff as
to the appropriate time to follow up on the scope of what you are
interested in looking at. We definitely see a need to follow up, at a
point where they have established some track record in terms of
this increased activity that is tzking plac: and at an early date.

Mr. DingeLL. I detect no great increase in activity here. If you
are prepared to disabuse me of that, I would be very happy to be so
disabused.

Mr. PeacH. Well, in the period since November, actually since
last September, there has been activity at least in terms of more
cases being started. Although as I indicate from a statistical analy-
sis, we have some question as to how aggressively those are being
pursued, even though they have been started. There are new ar-
rangements that exist for how the Department of Energy and
Department of Justice at least in a formal sense will work with
each other. We haven’t had a chance to test those in terms of
actual cases to see if they produce results. The question is whether
they can produce results.

Irrespective, we make recommendations on the need to change
procedures, update them and improve them, but I think the ques-
tion would be looking at cases and seeing how fast they are
moving, and whether or not they are going to Justice in a reason-
able period of time and whether or not Justice can act on them
when they get there.

Mr. DiNGeLL, You made a very good comment that I ascertained
here. “Estimated audit staff,” you have compared fiscal year 1978
versus 1980 on page 8. I find that impressive. I detect that the field
staff is being diminished from 545 to 227, headquarters staff is
being diminished from 137 to 25, a total of 1,294 personnel are
being diminished to 864. Did you find that they were overloaded
with personnel under the number of 1,294?

Mr. Peaca. No. We have continually said that they needed a
more aggressive effort in the enforcement area, where the big cut
is taking place. Of course, they are keeping the 612 people involved
in the major refiners program under the Office of Special Counsel
as a special effort. One thing that they are doing, as we pointed out
earlier, is that while they are cutting back in these other areas,
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their detailed plans indicate that they are going to increase the
people working on crude oil resellers from about 82 to 91, while
they will be cutting back in other areas like independent oil pro-
ducers, importers, and other areas like that. I think there are
questions about whether this cutback should take place.

Mr. DingELL. I would appreciate it if after more thoughts you
would give us some comments that might be of use in further
amplifying your view on that point.

Mr. Zipp. Mr. Chairman, I would like to add to that just one brief
comment. That is, of these additional people that are being pro-
vided to the crude oil resellers program, many of those, half in the
current year and about 38 percent in the following year, are devot-
ed to the special investigations, criminal wilfullness investigations
as opposed to financial audits or pricing audits, if you will.

Mr. DiNgeELL. As I understand the law, DOE has two options in
these matters. One is to engage in criminal prosecution in which
willfulness must be established. In the other instance DOE must
proceed through a civil process. The penalty, as I understand it, for
a criminal violation is relatively a modest one in that the fine is
not overly large, but I do detect that the civil penalty is triple
damages which are to be paid in the Treasury. Am I correct in that
understanding?

Mr. Zipp. Pardon me, DOE does not have the authority to bring
criminal prosecutions.

Mr. DingeLL. DOE has the authority to decide what it will rec-
ommend to the Department of Justice?

Mr. Zrrp. That is correct.

Mr. DingeLL. DOE then can choose to go to the civil penalty in
which they can recoup very large amounts of money without estab-
lishing willfulness; isn’t that correct?

Mr. Z1pp. Yes, sir.

Mr. DingeLL. Willfulness is quite a difficult matter as a matter
of law to establish, is it not?

Mr. Zipp. Yes, sir, and apparently the determination of a viola-
tion is also difficult.

Mr. DiNcELL. It uses considerable more time both in terms of
establishing the crime and in terms of the criminal prosecution
itself; isn’t that right?

Mr. Zrpp. Yes, sir. But, again, the determination of a violation
has been very difficult, because of the regulations and the ques-
tions that the regulations have posed.

Mr. DinGeLL. Right, and the willfulness is, therefore, the more
difficult to establish. DOE has used larger numbers of personnel to
establish the criminal wrongdoing, because they have gone to es-
tablish the willfulness question; is that not right?

Mr. Zipp. Yes, sir, that is correct.

Mr. DinceLL. Now, is it ordinarily a responsibility of the Federal
regulatory agency to establish willfuluess, or do they simply estab-
lish a pattern which appears to be sufficient to refer the matter to
the Department of Justice?

Mr. Peacre. In most instances, many agencies, that is the pat-
tern. It is the pattern we use in the GAO. We establish a pattern of
evidence that indicates criminal activity.

Mr. DINGELL. Turn it over to the Department of Justice?
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Mr. Zipp. That is right.

Mr. DinGELL. In other words, you don’t try to prove up the entire
case; is that correct?

Mr. Zipp. That is correct. ‘

Mr. DiNGgELL. Isn’t it a little bit curious that DOE has gone to
establish the willfulness, as opposed to simply establishing the
patgern which could then be referered to the Department of Jus-
tice? .

Mr. Zipp. We have some concern about the amount of emphasis
there. However, Mr. Chairman, I guess I don’t reject out of hand
the idea that they should be doing some work in this area.

Mr. DiNGELL. I don’t have any objection, but since they are
incapable of talking to the Department of Justice folks on the local
level in any event, it doesn’t seem to be of great importance, does
it?

Mr. Z1pp. I would agree that is a real problem. In other words, if
the Department of Energy is going to be in the business of carrying
through a portion of the criminal investigation, it seems they need
assistance and input from Justice in terms of what they are look-
ing for, and how to pursue it. This kind of involvement is needed.

Mr. DiNGELL. Mr. Peach, you have made a number of recommen-
dations to the several agencies. They have responded, DOE and
Department of Justice. I confess myself somewhat unimpressed by
the responses. Can you give us your comment, not at this particu-
lar time, but in writing at a time which would suit you, regarding
the points that have been raised by the two agencies in response to
your comments? They are embodied in your rather excellent report
which I have been derelict in not commending you for at a time
earlier.

Mr. Peacu. We would be pleased to.

Mr. DingELL. I think it would be tremendously helpful.

Mr. Chairman, I thank you.

Mr. ConYERS. You are more than welcome, Mxr. Chairman.

Gentlemen, was there reference made to the daisy chain oper-
ation in your report? ,

Mr. PeacH. Yes, we do. We make reference to it and include a
description of just exactly how that particular arrangement may
work, plus some case examples again. '

Mr. ConYERS. And how has that been handled in summary by
the Igepartment of Energy, the investigations of these kinds of
cases?

Mr. Zipp. From my discussions with regional personnel and head-
quarters personnel, I wouldn’t say they have been very effective up
to the current date. The past audit procedures required an audit
only within the firm. Under the current audit approach, as opposed
to the audit of a firm, I am told, that they are auditing the
transactions from firm to firm in which case the daisy chain oper-
ations will reveal themselves.

Mr. ConyERrs. Has some of the mishandling of these investiga-
tions raised a question of whether there was or was not circum-
stantial evidence that some officials in DOE failed to forcibly and
on a timely basis deal with these investigations?

Mr. PeacH. We didn’t find any evidence that would lead us to
that conclusion. In other words, I think if we had found evidence
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indicating someone was being derelict in his responsibilities or
otherwise involved in situations such as some of the ones discussed
earlier, we would have referred that matter to the Department of
Justice with the information.

Mr. ConyERs. That is quite a judgmental matter, isn’t it, where
bungling and the line of deliberate or malfeasance of duty occurs?
Isn’t that a rather racy line?

Myr. Zpp. Mr. Chairman, the FBI discussed this with us at a
meeting, and this very question was raised. I think if I could
remember their words, they said there is no law aginst ignorance
and dereliction of duty. There is, only, if there is criminal intent
to-—I am trying to paraphrase them and remember their words,
but in any event, what the FBI said was it is not illegal to be
incompetent in your job, or to do it ineffectively. Consequently they
could not pursue the allegations of malfeasance along criminal
lines.

Mr. ConyYERS. Only unless it is criminally deliberate?

Mr. Zipp. Yes, sir.

Mr. Convers. The question occurs as to how you can tell. It is
very difficult to tell.

Mr. Ziep. The point that was raised was that until a crime has
been committed, the FBI cannot investigate an allegation of dere-
Jiction of duty, and what I might point out is that——

Mr. ConvERs. Well, no, they can investigate it, but criminal
malfeasance is itself a crime.

Mr. Z1pp. If there is an intent to deliberately be derelict in your
responsibilities.

Mr. Convers. And I am suggesting that that is a very difficult
line for not only you but for even the FBI——

Mr. Zipp. Yes, sir.

Mr. ConyERS [continuing]. To determine.

Mr. Z1pp. There is no question, but in the case, for example, that
we have identified here, if there was an individual who was aggres-
sive and zealous in performing his responsibilities of enforcing the
law, it seems to me that that case would have been referred to
Justice in 1976. The regional counsel recommended it on more than
one occasion. The regional director of compliance recommended
referral to Justice on more than one occasion, and yet it was
continually referred back to the region for additional work, and not
to Justice. It seems to me that case clearly should have been
consulted at least with Justice. You had two attorneys making that
recommendation that were on the field audit site, who saw what
was happening, and the auditors report concluded almost identi-
cally to the referral to Justice in 1978.

Mr. Convers. How many daisy chain investigations have been
covered by the Department of Energy, according to your own
investigation?

Mr. Ziep. The nine cases that have been referred to dJustice,
which involve more than one company each, but that is the extent.

Mr. CoNYERS. Well, those were the ones referred for criminal
prosecution. The question is, How many investigations were there
that were not referred?

Mr. Zipp. Eleven others as of September 1978. We have statistics
where we discuss all of the closed cases through March of 1979.
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There were 28 closed cases and they are discussed in our report as
‘to what happened to those cases. Half of those were terminated
before completion.

Mr. DinGeLL. Mr. Chairman, would you yield? On daisy chain
cases, it is possible to engage in a civil action and a criminal
action, is it not? :

Mr. Z1pp. Yes, sir, that is true.

Mr. DinceLL, Civil action is easier, quicker, and you can get
treble damages for it; is that right?

Mr. Z1pp. Yes, sir, that is my understanding.

Mr. DINGELL. In a criminal case, you must establish a case by a
fair preponderance of the evidence; is that right?

- Mr. Z1pp. I believe that is true, yes, sir.
4 Mbrt DinGgeLL. And in a criminal case it is beyond a reasonable
oubt.

Mr. Zipp. And a jury must convict.

Mr. DiNnGeELL. And a jury must convict. The other is done by a
matter of assessment?

Mr. Zipp. Subject to appeal, yes, sir. It is an administrative
decision.

Mr. DiNGELL. Am I incorrect in the assumption that these folks
that have been daisy chaining would be probably put on probation
if they are convicted, and that the fine would be relatively small by
reason of the small size of the firm, since they are resellers as
opposed to being major oil companies, or at least were in most
instances? Wouldn’'t we as a matter of general policy, be better
served to proceed through the civil mechanism to achieve a civil
penalty, and extort from them the money which they have incor-
rectly extorted from the public at large?

Mr. Zipp. Yes, sir, in my judgment that would be the way to go.
But there is a problem that you have got to recognize, the civil
p_ena}tle_as are, I believe $20,000 per violation, arnd I believe a viola-
tion is identified as a transaction, and a transaction, as you identi-
fied today, could result in millions of dollars of excess profits.

Mr. DinGgELL. Once that was established, though, you could pro-
ceed to sue for treble damages, could you not?

Mr. Zippr. Yes, sir. |
Mr BO.LAND. At a minimum a greater concentration on audit,
civil audit, would give us a better idea of what the extent of
violation is in this area. We don’t have that. All we have is 11
completed cases and 9 referrals to Justice.

Mr. DiNgeLL. Gentlemen, if you would refer to your appendix 2,
page 3, you will see GAO recommendations for the expansion of
informal communication channels to provide for discussion be-
tween U.S. attorney’s offices and DOE regional offices. In this the
Department of Justice says as follows at the end of the first para-
graph fo}lowmg: “There is no informal communication between
DOE regional offices and the local U.8. attorneys. DOJ specifically
requested that there be none for the reasons stated below.” Then
comes a most interesting paragraph which says that they have now
an energy unit in, “The Fraud Section of the Criminal Division to
establish liaison with DOE at the national level and coordinate the
handling of criminal referrals.” I find this unpersuasive, particu-
larly since they would much prefer to have matters start at the
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regional DOE office, be communicated up to the national DOE
office, be communicated across to the Department of Justice office,
then be communicated down to the Department of Justice field
office with the response or any other communication initiating in
precisely the same fashion.

Now I detect that that would occasion a period of review at each
level plus the traveltime; am I correct?

Mr. Zipp. Yes, sir, that is accurate.

Mr. DingeLL. How long would it take for a simple communica-
tion of that in the field level of DOE to get up through this phase
and back down to the Department of Justice, and how long would
it take the Department of Justice’s communication in response
back to the field folks at DOE to traverse this long and dismal
distance?

Mr. PeacH. I think from a hypothetical sense, Mr. Chairman, it
is a convoluted way to approach it. I think the only way to look at
it is to look at actual cases that are happening and see just how
quickly it can move through this chain.

Mr. DiNGELL. It is reminiscent of “Alice in Wonderland.” Now
proceed.

Mr. Zipp. Mr. Chairman, the comment that Justice made to our
report that it was at their request that this policy of no discussions
at the regional level be implemented, I am not sure that that is
accurate, because that policy was in effect with DOE many, many
years before any discussion with Justice. In my discussions with
Deputy Assistant Attorney General John Keeney, he informed me
the first contact Justice ever had with DOE was when the special
counsel, Paul Bloom, approached him concerning the Conoco
referral.

That was in the latter part of 1977. This policy of nondiscussion
at the local level was also the subject of Senator Kennedy’s hear-
ings in 1975, at which time it was discussed at length about audi-
tors who had referred cases directly to the FBI and had been
chastised greatly by FEA, that it was a very serious breach of
agency policy.

Mr. DingeLL. How long would this communication take from
DOE field folks to the Department of Justice fieid folks? A goodly
period, would it not?

Mr. Zipp. If you go on the basis of past experience it could be
months and years.

Mr. DiNGELL. Months and years?

Mr. PEacH. The question is how quickly it gets referred over. If it
gets to a process as we have seen in the past of where it comes up
from the region to DOE’s general counsel’s office and then is sent
back, for further work to be done before it is ready for referral to
Justice, even though the region may have felt it was ready to be
referred and some discussion to take place, then we have seen
cases bounce back and forth for months or years before referral.

Mr. DinGeLL. Before it ever got to the other agency?

Mr. PeacH. Before it ever got to the other agency.

Mr. DinGgELL. And of course there is a possibility of bounce back
between the Washington offices of DOE and DOJ?

Mr. PeacH. Right. I think Mr. Canales in his testimony men-
tioned the case that I wasn't aware of in terms of something that
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was referred to the Department of Justice and then it was some
matter of months before he was aware of it in his position as the
U.S. attorney that would have to prosecute the case.

Mr. DingELL. We will look with great interest upon tiie com-
ments of the Department of Justice. if my good friend and chair-
man would permit just one more brief question, I detect resellers
are a creature of recent prominence, that until 1972 or 197 3 thgre
were virtually none, and that they have since blossomed mightily.
Am I correct in that? :

Mr. PeacH. Yes, Mr. Chairman, I think there were some people
that were legitimately in the reseller business providing some serv-
ices. They had gathering lines, they had storage and other things
that they could offer as a part of what they were doing In the
business, but after the embargo, during that period, it blossoed
very quickly to the point of where we had this number of about

Mr. DingELL. Now looking hopefully toward prevention of future
rascality, may we anticipate that that could be headed off better by
regulating resellers, or by banning the practice for those who do
not have facilities or provide services, and so as to avoid those who
simply move paper and collect money?

Mr. Zipp. Mr. Chairman——

Mr. DINGELL. Or coin money, I should say. Pardon me, go ahead.

Mr. Zipp. You are right on target; and DOE has .issued new
regulations that were effective January 1, 1978, that literally pro-
hibit a reseller from entering the chain which provides no services.
It allows them no markup. These are under the new regulations
called subpart (L), which are totally ineffective with regard to the
resellers that existed prior to——

Mr. ConYERS. Are they effective now, in operation?

Mr. Zpp. Yes, they are effective. If those regulations are en-
forced then they will effectively—I shouldn’t be so emphatic. They
should effectively prevent resellers that provide no economic bene-
fit from emerging.

Mr. DINGELL. 1 detect my good friend here is coming forward
with the same question that I am coming forward with and that is,
are these regulations effective? Have you reviewed them to find out
whether they are doing anything? Regulations are nice, but effec-
tive regulations are better.

Mr. Zipp. Yes, sir, we plan to follow up, but many of the prob-
lems that existed with the prior regulations currently exist with
the new regulations. Specifically with regard to the allowable
margin of crude oil resellers, the regulations require DOE to deter-
mine what is allowable in the way of margin, and I am told that
they haven’t done it yet.

Mr. DinGeLL. You are told what?

Mr. Zipp. That they have not determined what the allowable
margin is, and it is a year and a half since the regulations became
effective.

Mr. DingeLL. How long has the regulation been in place?

Mr. Zipp. A year and a half.

Mr. DiNgeLL. And they have not yet determined what is the
allowable margin?
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Mr. Zipp. Yes, sir. We need to follow up on this to determine the
extent of it, but we were told this just recently as being a problem
that the auditors are having in trying to audit under the new
regulations, in that the DOE determination of a profit margin has

not been made. . .
Mr. DiNGELL. I am curious why anyone need even be in the chain

i i viding no service. _ .
i }1\1/?;521;;3. Wel%, there is obviously no need from a business point
of view. Obviously you want to sell your product at the highest
price that you can, and a buyer wants to buy it at the lowest price
he can, and the meeting of the minds would require no interme-
diaries or the minimum of intermediaries in order to maximize the
profit potential of both companies, buyer and seller. So, from a
business perspective, therf is alc)ls_olutely no reason for an interme-
i ore than one intermediary. . .
dli‘go(t):flé? point too, and that is that the allocation regulations
prohibit such practices by locking in the purchaser and supplier
relationships that existed before the embargo period.

Mr. DinGELL. That is precisely the point I make. As I understand
the allocation regulation, on regulated petroleum products, and
that, is for both the crude and products such as gasoline which is
under control now, the allocation regulations establish a relation-
ship to which the parties are literally bound?

Mr. Zipp. Yes, sir.

Mr. DinGeLL. Is that not so? ' _
Mr. Zipp. That is correct; and I was curious as to how the daisy

in could exist, and I did pose this question to DOE gnd p_ursuqd
fgl 3uite vigorously, because Ii)n the case that we have identified in
our report, there was a previous recipient of the crude oil who is
not on the chart, and that recipient was notified by the producer
that he would no longer be providing oil to that buyer. That buyer
then said wait, the regulations say you cannot do that, and he filed
suit in district court. ) _
Subsequently, that lawsuit was dropped, and I believe that previ-
ous purchaser was then made part of one of the companies in the
chain. _ _
Mr. DiNGELL. You mean in the daisy chain?
Mr. Zirp. Yes, sir. Now I pose that to——

Mr. DINGELL. A very happy place. . .
Mf' Zrpp. Yes, sir. I posed that to the Office of Special Investiga-

tions at one of our large meetings that we had many of, and I
.asked why did you nog .enforce this? You had knowledge of it
because the auditors brought this to your attention. And the re-
sponse was, they cannot pursue a breach of the supplier-purchaser
relationship unless there is a complaint by someone, and in this
case, since the complaint was dropped, they decided not to pursue
it. Their policy was that unless there was a complaint they would
not try to enforce that regulation. _ .

Mr. DinGELL. Are you telling me that if the allocation regula-
tions are enforced according to their terms, that the whole matter
of daisy chaining could be prevented? .

Mr. Zrpp. In my judgment a substantial portion could have been
prevented, yes, sir. .

Mr. DinGgELL. Thank you, sir.
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Thank you, Mr. Chairman.

Mr. ConvErs. We are indebted to the chairman of the Subcom-
mittee of Energy and Power for that line of questioning that he has
introduced into the record.

Let me refer to a comment that Dr. Frank Collins of the Oil,
Chemical & Atomic Workers made to me recently. He said this
equation of buyer-seller, highest-lowest price, highest price, is sort
of a textbook economic theory, because frequently in this real
world of oil the buyer does not care if he purchases it at the lowest
price or not, because he is going to pass it on anyway.

As a matter of fact, that is precisely where the opportunity for
this illegal activity comes in, isn’t it?

Mr. Zipp. Yes, sir.

To expand somewhat in this regard, the regulations do encourage
the lack of economy in the market, simply because they allow this
pass-through. It is a captive audience and it is a captive market. If
there was competition, you would not have the need for it, and
there would be no incentive to buy high-priced oil.

Mr. Conygrs. Exactly. :

I have one question before I recognize our colleague from Texas,
Mr. Collins.

Mr. Zipp, refresh your memory back to the gulf coast in 1974,
when it has been reported that DOE had three auditors who inves-
tigated into the daisy chain operation, but apparently their handi-
work has somehow disappeared, never to be uncovered again. Are
you familiar with that part of these curious turns of events?

G j‘:g Zipp. Vaguely—in 1974 I was auditing other issue areas for

Mr. Conyers. I don’t mean you were there on the scene in 1974,
but that you have investigafed this incident on the gulf coast
retroactively, which occurred about 1974.

Mr. Zipp. Yes, sir, we examined the files from that case, and we
did at one time have an example in our report that involved that
particular case, but subsequently dropped it because of other exam-
ples that were better for crude oil resellers.

Mr. ConyEers. So this is just one of a number of instances that
are similar?

Mr. Zrpp. Yes, sir, I think we are being very vague, and I am not
sure that I am being responsive to you.

Mr. Convyers. I cannot tell you any more than this. The case was
covered up, so I wish I could be more specific. We have already had
testimony earlier about a missing file that was hustled off into
oblivion.

I do not have any more information. I am raising it seeking
information. ‘

Mr. Zipp. I see. Let me respond that I am not sure we are talking
about the same case.

Mr. Convers. I am not sure that we are either.

Mr. PEAcH. I am not sure.

Mr. Convers. Do you remember in 1974 the situation involving
daisy chains on the gulf coast, in which three DOE auditors’ handi-
work disappeared? :

Mr. Zrpp. I have heard the allegation. Now I am familiar with
what you are referring to. I have heard the allegation. I have not

55-794 0 - 80 -~ 9

B —

e R

SRR



124

seen those files, and I just have no comments really with regard to
the merits of the case itself.

The fact the files are not available is interesting. There were a
number of such files which, when I was in Dallas and Houston
talking with DOE personnel, I did not have access to, or that could
not be located.

One other thing I might mention is that we did have information
obtained from other sources that should have been in the files in
the Dallas regional office; but when our regional auditors, our
regional staff, working on this specific assignment, were requested
to go to those files and pick up copies of those documents, those
documents were not in those files, and we did not pursue that
issue. But I did obtain copies of documents from those files, but the
originals were not there when we went back to pick them up.

Mr. ConyERrs. The Chair recognizes the distinguished gentleman
i)n the Subcommittee on Energy and Power, from Texas, Mr. Col-
ins.

Mr. Corrins. Thank you very much, Mr. Chairman. I appreciate
the intensity and the comprehensive nature of this hearing. I am
from Texas. I am from Dallas. Actually, I have never talked to any
of the parties down there, so I don’t know much about the back-
ground of this case except that I know it has gone on for several
years.

Mr. Peach, you made a most interesting statement in here, in
your prepared statement. If I can I just wanted to repeat this part,
because I can see why this would make it very difficult for GAO or
anyone else to come up with an answer.

You said you are “unable to effectively audit crude oil resellers
for compliance with the pricing regulations because key issues
involving the interpretation and the application of such regulations
had not been resolved, despite repeated criticisms by GAO and
others over the last several years.”

You are speaking about the DOE, and that is on page 9 here of
your statement, there. In other words, what you are saying basical-
ly is that for you to go in and provide an audit would be very
difficult because the Energy Department has never specified and
clearly defined what the regulations are.

Is that your understanding?

Mr. PeEacH. Well, the regulations exist, but there have been over
the years, in the area of the crude oil reseller area, some unre-
solved issues that have made it very difilcult——

Mr. CoLLins. The interpretations?

Mr. PeacH. That is right. The biggest one probably involved was
the whole question of determining the legal selling price of crude
oil for resellers, because the resellers didn’t have any base period.
Everybody else was required to go back to a May 1973 base period,
but most of the resellers came into existence after that time, so
they had no base period, and without any information in terms of
what their base period was, it is very hard to do a pricing audit, to
decide the price at which they could legally sell their oil.

Now you could do a certification on it in some of these instances.
You go in and audit to find out whether or not it had been certified
properly as old oil or new oil. You could do that kind of audit, but
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once you made that determination, the next step was deciding,
what is the price this reseller could legally charge?

Clear regulations were not there to deal with that question, and
their clarification was just finally produced within the last few
months.

Mr. Corrins. In terms of——

Mr. PeEacH. Right, in terms of giving clarification to the field
auditors so they could go in——

Mr. CoLrins. Just what did evolve? I don’t know that either?
What is the base price for the reseller?

Mr. Zipp. It is relatively complex, but I will try to oversimplify it
and make it easier to understand. What it is saying is that what-
ever you paid for oil in 1973, is compared to what you are paying
today, and the difference is an increment which is added to the
current cost, and that is what you can sell the oil for. It is the
increased cost determination that was subject to interpretation.

Let me correct myself. The increment between the two costs is
added to the selling price in 1973, and that gives you your current
selling price.

Now the problem that existed was there was no base period.
There was no 1973 cost for many of these companies. Consequently,
they could not compare the growth in cost, or that increment
between today’s cost and what had been the cost in 1973. So what
DOE must do is, through regulation, impute a base period cost and
say that it should have cost so many dollars in 1973. It does cost so
many dollars today, and we will add that cost to what you should
have sold it for in 1973.

Mr. CorLins. In the regulations as they stood at that time, these
resellers—and I don’t know any of them—most of them must have
been from Houston. I really didn’t hear of any from Dailas. I am
sure I would have heard.

But these resellers, what they did, was it actually illegal or was
the fact that the regulations were blank meant what they did was
unethical? .

Mr. PeacH. In some of the cases that have been referred to
Justice, the implication of illegality is there because they certified
the oil improperly. They took oil that was old oil under the regula-
tion that should have been controlled at lower prices and sold it for
the new oil price, which was much higher.

Mr. CorrLins. And they knew what they were doing?

Mr. PeacH. $6 a barrel and $13 a barrel.

Mr. Zipp. Yes, sir. With regard to old versus new oil, they clearly
would know what they were doing because the differential in price
was substantial, double the price.

Mr. Corrins. But now we have these regulations to where you
would understand them or I could understand them.

Mr. Zipp. No, sir.

Mr. CoLuins. They are still not clear?

Mr. Zirp. Let me read to you what the DOE says. They said
that—

DOE is aware that even with the adoption of the new rules for application after
January 1, 1978, considerable confusion continues to exist as to the appropriate

application of the rules of subpart (F), which applied before, to sales by crude oil
resellers prior to January 1, 1978,

T ST S

I ST



126

In order to provide appropriate guidance DOE will soon issue a further notice on
this issue.

ave not seen any further notice or further in@erpretatmn for
thi };ublic. I have see};l some internally for the auditors, as to how
it. ' _
toI?;u;is a very confusing set of regulations. There is no question
about that. GAO has recommended a number of times that the
ambiguity must be eliminated in order to make the regulations
forceable.
enIf I put myself in the position of a reseller, how would I comply,
and I am a CPA, and I have to have some knowledge and skills in
reading Government literature, these are very confusing, even to
G%ﬁ(’)e have differences of opinion as to how something should be
interpreted, both in the interest of the Goyernment apd also how a
reseller could see it. So there is (;oom for interpretation, and there
is a definite need for specific guidance. . )
* I%igit or wrong is irIIJ'elevant; but there r}eeds to be .spe01ﬁc guid-
ance as to how DOE wants these rsgulations to bellmpl_emented.

I point out one issue we raised here, tl:le multiple inventory
issue. They held a public hearing to determine whether a particu-
lar regulation should be made retroactive. They decided it should
not be made retroactive. They told everyone in a public forum it

uld not be.
Shr(i”wo years later they issued an internal document that told the
auditors to go out and audit using a retroactive determination of
that regulation. This is inconsistent. It is just not fair to the’ person
who is trying to comply with regulations in that he doesn’t know
which regulations are effective, and how he is going to be audited,
or even how to price his product. It is frustrating. o

Mr. Coruins. I think you really have clarified the fact that it is
very confusing. I can see the complications about any interpreta-
tion. . .

Let me go to one other thing now. We are talking about inde-
pendent resellers. But the press called me this afternoon. They said
they wanted to know what is happening to 2511 the major oil compa-
nies. I just want to get myself straight on this. _ )

We are not talking about any major oil companies; are we!

Mr. Zipp. The crude oil resellers are involved with major oil
companies to the extent they buy oil from their production facili-
ties or sell oil to the refineries. ' ) .

Mr. Corrins. Have you made any allegations about any major oil
companies?

Mr. Zrep. No, sir.

Mr. Coruins. You have not in any way?

Mr. Ziep. No. We have not, no, sir.

Mr. Convers. But a lot of witnesses here have that preceded
them.

Mr. Corrins. They have?

Mr. ConyERSs. Oh, yes. _

Mr. Corrins. Did they name any companies? '

Mr. ConyERS. I am sorry to say there were companies named.
You will have to read the record.
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Mr. Corrins. I will sure study that part. I sat in on 4 years of
oversight hearings before this in our committee where we investi-
gated. Half the time we were checking on oil companies, as fo
whether they had withheld gas from the market or tried to price
oil or something, and I never found a case there where basically
the major oil companies, I didn’t see any cases.

I am going to be following this very, very carefully because of
course we do have the eyes of the country on gasoline right now.

Mr. Zipp. Mr. Collins, the two cases that we cite in our report as
examples do have major oil companies involved with them, but we
do not identify any of the companies by name.

Mr. CoLrins. In your particular audits, did you make any state-
ments about them being involved?

Mr. Zipp. No, sir. We did not name any companies. We named no
companies.

Mr. Peacn. That particular review was in this case more con-
cerned with the process that is being followed by the Department
of Energy and the Department of Justice in carrying out their
responsibilities, rather than dealing with the specific audits of
companies and circumstances involving specific audits.

Mr. CoLLiNs. Were there any kickbacks that you ran into that
you specified, where major oil companies or their officials received
remuneration for setting up these reseller arrangements?

Mr. Zipp. We are aware in one of the examples in our report of
the details of that case which involved payments to a major oil
company executive, but we did not identify——

Mr. CoLrLins. That was a criminal case. Was that turned over to
the Justice Department?

Mr. Zrrp. It was referred to the Justice Department, and I believe
it has declined prosecution to the current date.

Mr. CorLins. Do you know any facts on this case?

Mr. Z1rp. Yes, sir, I read the entire file.

Mr. PeAcH. I think probably the best people to take that up, of
course, are the Department of Justice, who make the decision.

Mr. Coruins. That is right. Thank you.

Mr. ConyERs. Are there any conclusionary statements that you
would care to make, gentlemen?

Mr. PeacH. No, Mr. Chairman. I think the questions that you
have asked have comprehensively covered the issues which we
raised in our report, and we will be glad to work with you in this
followup effort in which you are interested.

Mr. ConyERs. Yes. Staff counsel for the Judiciary Crime Subcom-
mittee had a question.

Mr. StovarL. Thank you, Mr. Chairman.

The question of threshold of criminality has come out in differ-
ent ways during your comments. Mr. Peach, could you or perhaps
Mr. Zipp or others comment on what recommendations GAO might
make as to the threshold of criminality at which the Department
of Energy should then properly refer cases to the Department of
Justice? .

Mr. PeacH. Let me answer in a general way, and I will ask Mr.
Zipp if he wants to add anything. I use the term, when they have
credible evidence of criminal activity existing, in one of their inves-
tigations, and they decide to pursue it as a criminal matter in the
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Department of Energy, they establish an investigative plan at that
point in time for pursuing the investigation.

We see that as a point in time when they should have their first
dialog with the Department of Justice. We will agree with them
that there doesn’t necessarily have to be any exact magic point
when you would make a decision to refer a case.

If DOE is going to be pursuing it on a criminal basis, then we
think they need to have in mind exactly what Justice wants, and
feels they would need, and their views about the case.

By establishing this communication, they can also jointly work
on making a decision as to when is the proper time for referral,
based on their pursuit of that investigation. I think that is the kind
of framework within which they need to work.

Mr. StovarL. Mr. Zipp, did you have a comment?

Mr. Zipp. Yes, I would like to elaborate a little bit on that. Again,
it goes back to the written procedures. There must be something in
writing that tells people what to do under certain conditions.

They can be general. If you look at the written words of what
DOE is under currently, their role in regard to the special investi-
gation cases is to determine whether or not a violation of the
agency’s regulations is willful. That is a cr1m1nal investigation in
our opinion.

They further go on that they don’t even make the decision to
establish a special investigation until the region or the national
office has decided that credible evidence exists, including circum-
stantial evidence, that an apparent willful violation of DOE regula-
tions or Federal statutes has occurred or may occur.

What I am suggesting is this, that Justice and DOE get together
and take these kinds of language and decide when Justice should
be contacted. It should be I think at least at the point when
somebody decides that there is credible evidence of a willful viola-
tion, that Justice should be contacted and their input provided into
the investigative plan.

Mr. StovarL. How do you respond to the Department of Justice’s
concern that they claim that there is a difficulty with parallel
investigations going on, civil and criminal investigations?

Mr. Ziep. Well, I can respond as a layman in that regard, because
not being an attorney I cannot give you a specific legal analysis.

Mr. StovaLL. Could you give us something written, from your
counsel, because we have a time problem.

Mr. BoLaND. Let me respond to that, if I may.

Mr. StovarL. Could you give us a legal opinion?

Mr. Boranp. I can’t give you a legal opinion today. If you need
that, I guess we could ask our General Counsel’s office to do that.
But I think many times supervision by Justice is confused with
leadership; assuming a leadership role.

I think that is Justice’s concern, that by merely discussing the
cases at a very early date, which we suggest that appropriate date
would be during the time the investigative plan is prepared, that
that assumes a transfer of leadership.

We don’t see that as necessary. Again, it is a statutory responsi-
bility, as Justice has testified in the past, for the Justice Depart—
ment to supervise such cases.
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Mr. StovaLL. You don’t agree with their comment that if they
took the case they would control the investigator from the Depart-
ment of Energy and they then, Justice, would be in control? You
don’t agree with that?

Mr. BoranD. I see it as an avoidable problem. It is something
that dcesn’t have to happen.

Mr. StovarL. OK. Thank you very much.

Mr. ConyERs. Gentlemen, you have been very helpful. Your
report is most welcome.

The Subcommittee on Energy and Power and the Subcommittee
on Crime stand in adjournment until Monday, June 4, at 9:30 a.m.
where they will reconvene at 2141 Rayburn Building.

The subcomrnittees are adjourned.

[The following letter Wlth attachment was received for the
record:]

MogiL Qi1 Corp.,
New York, N.Y., June 7, 13974.

Hon. ALBERT GORE, dJr.,
U.S. House of Representatives,
Washington, ID.C.

Dear ConazussMAN GORre: The Dallas Morning News of May 31 quotes you
charging that Mobil participating in the scheme under which a reseller illegally
switched old oil to new., We understand that the statement was made on May 30 at
a joint hearing of The House Interstate & Foreign Commerce Subcommittee on
Energy and Power and The House Judiciary Subcommittee on Crime. I can assure
you that charge is untrue,

Mobil was among the first to call attention to the difference between old oil
production as reported by producers and that run by refiners. Attached is a letter I
sent to DOE’s John O'Leary over two years ago, well before there was any public
awareness of the problem. The entitlements cost of this old ail diffzrence has added
as much as three million dollars per month to Mobil’s overall crude costs, and the
public record fully reflacts our efforts to put a stop to it.

It’s also worth noting that there would be little incentive for Mobil to participate
in any such scheme. Mobil is not a crude reseller, and as such under DOE price
control regulations, we are not permitted to retain a trading profit. We exchange or
trade crudes only to optimize our refinery supply (e.g., to obtain crude of a required
quality or to avoid transportation bottlenecks). All savings and all cash differential
payments (for quality, location, etc,) for these exchanges and trades are deducted
from our allowable crude costs and effectively reduce the prices we may charge for
gasoline and other controlled products.

I would like to rebut any specific allegations, but no one inside the government or
out has ever informed us of anything which might be the basis for such a charge.
Our accounting unit maintains an accurate, auditable recrod of the entitlement
status of all crudes in our system, and we issue clear, unambiguous documentation
of the entitlement status of all crudes traded to others. We have recently again
reviewed these records. That review produced no evidence that Mobil had been a
party to any scheme to alter illegally the entitlement status of any crude.

_ Ouite possibly you were misquoted or have been misinformed relative to this
issue.

Copies of this letter are being sent to the subcommittees referred to above for
inclusion in the record.

Very truly yours,
B. H. TEMPLETON,
Vice President, Supply, Distribution and Traffic,
U.S. Marketing and Refining Division.
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Mosgir Q1 Core.,
New York, N.Y., April 15, 1977.

J. F. O’'LEARY,
Administrator, Federal Energy Administration,
Washington, D.C.

Dear MR. O'Leary: We have for some time been concerned over the difference
between the industry percentage of old oil in domestic groduction as reported by the
first purchasers and the percentage as reported by refiners under the Entitlements
Program. I decided to communicate our concern to you when we saw that the data
for January showed one of the largest differences on record.

A review of the data for the twelve months starting February, 1976, shows that
while the total volumes of crude oil reported under each system have compared very
closely, the perecentage of old oil reported by refiners for entitlements purposes has
averaged 53.2, while that reported by the first purchases from the producers has
averaged 54.2 percent. .

Mobil has discussed this difference with several representatives of the Office of
Regulatory Programs in an effort to understand this discrepancy. No explanation
has been found. It therefore appears to us that somewhere between the producers
and the refiners there are instances where old oil is being converted to the upper
tier or stripper well categories.

Assuming such conversion is solely to upper tier crude, this difference of 1%
represents an overall increase in industry crude costs to refiners of about $0.5
million per day, or $190 million per year. Again, assuming that there is no math-
ematical or other explanation for this difference the mechanics of the Entitlements
Program are such that the industry’s crude costs are being increased. The end
result is an apparent windfall to a few individual firms at the expense of others.

I believe this situation deserves a thorough investigation and would appreciate
your thoughts.

Very truly yours,
B. H. TEMPLETON,
Vice President, Supply,
Distribution and Traffic,
U.S. Marketing and Refining Division.

[Whereupon, at 5:45 p.m. the subcommittees adjourned, to recon-
vene at 9:30 a.m., Monday, June 4, 1979.]
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WHITE-COLLAR CRIME IN THE OIL INDUSTRY

MONDAY, JUNE 4, 1979

Housk or REPRESENTATIVES,
‘ . SUBCOMMITTEE ON ENERGY AND POWER,
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
AND SUBCOMMITTEE ON CRIME,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittees met at 9:30 a.m., pursuant to notice, in room
2123, Rayburn House Office Building, Hon. John D. Dingell, chair-
man of the Subcommittee on Energy and Power, and Hon. John
Conyers, Jr., chairman of the Subcommittee on Crime, presiding.

Mr. ConyEers. The Subcomittee on Crime of the House Committee
on the Judiciary and the Subcommittee cn Energy and Power of
the Interstate and Foreign Commerce Committee will come to
order.

Good morning. Today we continue the hearings on white-collar
crime in the oil industry, or crude oil resellers and the Department
of Energy and the Department of Justice Enforcement program.
Testimony at our first hearing and other investigations by the
subcommittees suggests that only token enforcement activity by
the Federal Government has been employed up until ncw.

Persons engaging in illegal practices boast openly of the huge
profits that they have pulled in, and dismissed the rare enforce-
ment sanctions imposed against them as insignificant costs of doing
business. The Department of Energy and its predecessor organiza-
tions have apparently lacked the ability to use enforcement mecha-
nisms in place for effective prosecution against these practices.

The Department of Justice, which has reponsibility for bringing
prosecution of criminal cases, has claimed apparently that it is
only responsible for prosecuting cases which DOE has packaged
and delivered to it. Very few of these have apparently arrived at
the Department of Justice, '

The role of the Department of Justice and its constituent agen-
cies, including the Federal Bureau of Investigation, is the focus of
today’s hearing. Last week’s hearings provided testimony from field
enforcement personnel from both DOE and the Department of
Justice as well as the Government Accounting Office, which did a
study of enforcement efforts for the Congress. These witnesses
painted a picture of a regulatory agency which has never geared up
effectively to bring enforcement action against these illegal prac-
tices.

As for the Department of Justice, despite mounting evidence of
massive fraud and the unwillingness or inability of the Department
of Energy to deal with it, the Justice Department has apparently
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done little to alter its investigation and prosecution procedures.
The result of this failure of systems within Justice and between
DCE is that only a handful of prosecutions has been brought
against fraudulent practices, which are costing the American
public billions of dollars. _

With that opening, I will now recognize the distinguished chair-
man of the Subcommittee on Energy and Power of the Interstate
and Foreign Commerce Committee, my colleague from Michigan,
Hon. John D. Dingell, whose energy and efforts in this area have
caused these hearings to be held in the first instance, and who has
been so kind to join with this subcommittee in moving forward to
these hearings. With great pleasure I recognize Chairman Dingell.

Mr. DiNcgELL. Mr. Chairman, I thank you very much for those
gracious comments, and I am indeed pleased that you and I are
able to cooperate on these matters relating to oil pricing. I com-
mend you and your distinguished subcommittee and your able staff
for your assistance and cooperation in this very important matter.
It is a privilege to work with you.

Today we continue hearings into the failure of both the Depart-
ment of Energy and Department of Justice to prosecute criminal
activity in the oil industry. At the subcommittees’ hearings last
week we heard a sorry tale of Government officials failing—either
willfully or otherwise—to perform their assigned responsibilities.

It is incredible that since the oil embargo of 1973-74 there has
been only one, and I repeat that, only one completed prosecution of
an oil case. I should note that that prosecution is more the result of
a dedicated prosecutor than the system, or leadership from the top.

Alan Zipp, a GAO investigator, testified that he was sufficiently
disturbed about the laxity of certain Department of Energy attor-
neys in pursuing the crude oil reseller frauds that he discussed
some of his evidence with the FBI. The FBI response was that,
“There is no law against ignorance and dereliction of duty.” This
should give very small comfort to the taxpayer. Of course, unless a
thorough investigation is conducted, we will not know whether
these classic failures to enforce the criminal laws on the oil indus-
try were due to ignorance, overwork, or corruption. Tony Canales,
the U.S. attorney in Houston, told the subcommittees that he had
thoroughly investigated all criminal allegations against Depart-
ment of Energy officials without finding one iota of evidence that
there have been payoffs for sloppy audits. Canales failed to note
that the Department of Energy had an auditor who was recently
indicted in Texas for allegedly soliciting a bribe from a refiner.

The subcommittee has serious questions about the thorough in-
vestigation that has been conducted by the Department of Justice
of not only Department of Energy officials but a number of wide-
spread frauds in the oil industry. In one case the FBI completed an
investigation of an alleged bribe attempt of an FBI official—but
failed to interview the individual who apparently ordered the
bribe. The criminal division of the Department of Justice had to
send the FBI back to the field to conduct these basic interviews.

Three years ago the subcommittee raised serious questions about
the top Federal energy official in the Atlanta regional office who
was provided a free love nest, a trip to a Florida beach house, and
other gratuities by a major oil distributor who was subject to his
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regulatory oversight. This distributor and ochers allegedly received
preferential treatment from the Federal official. A witness told the
subcommittees last week that while discussing the case with a
Justice Department attorney he discovered that the attorney was
relying on the wrong file to pursue the case. For 3 years the case
has been under investigation by the Department of Justice until 3
months ago when we were told it was to be closed without prosecu-
tion—despite President Carter’s new emphasis on prosecuting
white-collar crimes by Government officials. When the subcommit-
tee requested the documents relating to this case, the case was
mysteriously reopened because Justice miraculously found new evi-
dence after 3 years.

In 1978 a top Department of Energy enforcement official in the
Southwest was under investigation by the FBI for bribery. Al-
though the FBI claims they completed the investigation they have
refused to provide information to either the Inspector General at
the Department of Energy so that internal mechanisms in that
agency could rectify the abuse, or to the Subcommittee on Energy
and Power which requested this information as a part of its on-
going inquiries into these matters.

The subcommittee reported an allegation of a company source
that a political slush fund was developed by the resellers involved
in the frauds in Houston to take care of DOE. The U.S. attorney
requested that the staff not pursue the allegation. The FBI would
investigate. If we are not satisfied it is being pushed, the staff will
be directed to follow up on their leads.

Although Justice was aware of the criminal daisy chain frauds
from press accounts as early as December 1974, the Department sat
rather tranquilly on the sidelines while the Department of Energy
floundered. It took the Department of Energy 3 years to refer their
first criminal daisy chain matter. According to another witness last
week the Justice Department failed to pursue a criminal case that
involved a Gulf Oil vice president accepting a $150,000 consulting
contract as an apparent bribe.

It would appear there is a strong possibility that the statute of
limitations has been permitted to expire.

It was also incredible to hear from the prosecutors about the way
they found out about these massive frauds. Marvin Rudnick, the
successful prosecutor of the Florida Power daisy chain, told the
subcommittees that he discovered the case when a consumer came
in off the street one day with a Jack Anderson article based on
information released by the subcommittee.

Tony Canules, the U.S. attorney in Houston, who has received
indictments of numerous companies and individuals in the Houston
reseller frauds, told the subcommittees he had seen a TV report on
the Florida Power case which led him to contact a friend in the
Department of Energy to shake loose some similar cases.

The only case brought against a major oil company, Conoco,
resulted from Conoco turning themselves in. Perhaps that is some
new hope for the Federal justice system. The Department of Jus-
tice almost bungled that case by allowing it to languish in Wash-
ingtton for 9 months while the statute of limitations was running
out.
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Ne 1 i to fail, or
: have to ask ourselves, was the program deglgned _ ,
wgeethngﬁcers who were charged with carrying it out designed to

fail.
, Mr. Chairman. _ _
ﬁ}fn(l“}{o};g?ms. In keeping with the previoug practice of these

L - X 1 the
3 mmittees hearing jointly, we will continue to swear in
ﬁ%ﬁgsses, and our witnesses this morning are Hon. dJ(}))hnMC.
Keeney, Deputy Assistant Attorney General, accompanie lyD' r.
Richard M. Fishkin, attorney for the Fraud Sectlon, ermlnaC )ivi-
sion; Mr. Francis M. Mullen, Jr., Deputy Assistant Director, .r11{1&11~
nal ,Investigative Division, Federal Bureau dof Investigation; o r.
Joseph E. Henehan, Section Chief, White-Collar Crime %qcfch)n,
Criminal Investigative Division, FBL; Mr. Dana E. Caro, CflIe n-
spector, Planning and Inspection Division, Federal Bureau of Inves-

tigation. .
gWelcome, gentlemen, to the hearing.

Y OF HON. JOHN C. KEENEY, DEPUTY ASSISTANT
TI%XS'IF‘I"IEgI%?EY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF
JUSTICE, ACCOMPANIED BY RICHARD M. FISHKIN, ATTORNEY,
FRAUD SECTION, CRIMINAL DIVISION; FRANCIS M. MULLEN, JR.,
DEPUTY ASSISTANT DIRECTOR, CRIMINAL INVESTIGATIVE DI-
VISION; FEDERAL BUREAU OF INVESTIGATION; JOSEPH E. HEN-
EHAN, SECTION CHIEF, WHITE-COLLAR CRIME SECTION,
CRIMINAL INVESTIGATIVE DIVISION, FEDERAL BUREAU OF IN-
VESTIGATION; AND DANA E. CARO, CHIEF INSPECTOR, PLAN-
NING AND INSPECTION DIVISION, FEDERAL BUREAU OF

INVESTIGATION

.. _ . o

Mr. ConyERS. Do any of you have any objection to being sworn?
If ncft stand and raise your right hand. Do you solemnly swear t%e
testirr;ony you are about to give to these two subcommittees will be
the truth, the whole truth, and nothing but the truth, so you help

you God? ., |
fohorus of 1 ql(‘)h : k d be seated
. Thank you, an . _
1\1\% ((:Joocligli?xian has l}feminded me that I should advise you rou-

i i ilable
tinely that copies of the rules of these subcommittees are avai
fg;ey}c;ur inspe%tion, if for any reason you should choose to want to
see them. Do you have any desire to have this meeting or hearing
CI(i\S/.[erd?KEENEY No, sir, not on both scores. We see nv need to see
the r'ules, and we see no need to hold the closed hearings, Mr.

Chairman. Thank uch
Mr. ConyEers. Thank you very . ] _
Mi KeeNEY. In that connection, Mr. Chairman, with respect to

rings, 1 would like to commend Cha1rman Conyers,
8ﬁ2?gm2§aDin%ell, and all the members of the committee and stafg
for the sensitivity which they have shown during the _cours:,_ [0
these hearings to the fact that we have ongoing criminal investiga-
tions and proceedings, and the appropriate handling of the q}lesi
tion in order not to interfere with those investigations and crimina
trials. :
ErS. Thank you. We have the prepared statements of
tl'ilez/hl')'e(p:lcl)}:\;Y Assistant At};;orney General and the Deputy Assistant
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Director of the Criminal Investigative Division. Without objection,
they will be incorporated into these records in full, and we will
allow you to begin your testimony beginning with Hon. John C.
Keeney. .

TESTIMONY OF HON. JOHN C. KEENEY

Mr. KeeNEY. Mr. Chairman, I would like to introduce into the
record, as you have, my statement, and then I would like to hit
some of the highlights of the statement, if I may.

I welcome the opportunity to appear before both subcommittees
and discuss the two major areas, our working relationship with the
Department of Energy, our enforcement program, and the status of
energy prosecutions as part of our top priority white-collar crime
enforcement program. ’

In the statement we set forth the history of the Department’s
relationship to the energy cases beginning in December 197 7, going
over to the early spring of 1978 when the Criminal Division decided
that all Department of Energy criminal referrals should be chan-
neled to the Fraud Section in our Criminal Division for evaluation
and referral to an appropriate U.S. attorney.

This policy determination was based upon several considerations.
First, assuring a uniform prosecutive policy in a regulated area of
some complexity. Two, achieving maximum enforcement impact by
bringing the prosecution in the most appropriate judicial district.
Three, avoiding duplication of effort and enabling the Department
to make the most judicious use of its resources, both in numbers
and in expertise.

In order to assure that the Department has nationally a uniform
prosecutive policy regarding energy matters, and common under-
standing of the applicability of pertinent regulatory and statutory
provisions, the Deputy Attorney General directed that all prosecu-
tions and declinations of prosecution be supported by memoranda
and concurred in by the Assistant Attorney General in the Crimi-
nal Division.

Proposed indictments and plea-bargaining arrangements are sub-
mitted to the Criminal Division for approval. All referrals to U.S.
attorneys are accompanied by a letter of transmittal containing
these guidelines. :

Mr. Chairman, we have submitted to the committee exhibits
reflecting these policy statements, and a sample letter which we
send to U.S. attorneys with respect to each one of these referrals,

Now beyond that, with the increase of DOE criminal referrals, in
September 1978 we created an energy unit in the Fraud Section to
maintain lizison with DOE at the national level and coordinate the
hapdling of criminal referrals. The U.S. attorneys in this energy

matter should be referred, and to which U.S. attorneys. These
attorneys coordinate with and advise DOE and advise U.S. attor-
neys’ offices on matters relating to proposed indictments, motion
practice, and trial tactics. -

In many instances the U.S. attorneys themselves are handling
energy-related matters before the Federal grand juries at the trial

- stage.
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Currently we have nine attorneys in the Fraud Section assigned
to the energy unit. Seven of these are based in Washington. One is
based in Houston, Tex., with Mr. Canales, and another is assigned
to Tampa, Fla. The latter attorney services are utilized in the
middle district of Florida as well as other parts of the South as the
needs arise, and unit attorneys are presently directing investiga-
tions in a number of jurisdictions throughout the country.

In addition, the other resources available to us, we have the
staffs of U.S. attorneys’ offices across the country available where
appropriate for handling energy cases, and a number are presently
doing so. In addition to Mr. Canales in Houston and Mr. Rudnick
in Florida, we have U.S. attorneys’ offices involved in Denver,
Colo., Oklahoma City, Okla.; Los Angeles, Calif.; and Brooklyn,
N.Y. There are approximately 10 assistant U.S. attorneys working
on energy matters related to petroleum.

In addition—Mr. Mullen will elaborate on this—the investigative
resources of the Federal Bureau of Investigation are available and
are being widely used. For instance, the Bureau has assigned 11
agents and 2 accounting technicians to the support of the U.S.
attorney in Houston. The agent personnel include two certified
public accountants. The remaining agents all have accounting
backgrounds. In addition, DOE makes its audit personnel available

to the prosecutors after referral.
There are presently 15 DOE auditors assigned to the active sup-

port of U.S. attorneys.

One of the critical items, Mr. Chairman, for discussion here is
whether or not we have adequate resources available in the Crimi-
nal Division for assignment to the energy program. If the energy
situation remains critical over a protracted period, an increase in
fraudulent practices can be anticipated. This would necessitate the
assignment to energy matters of personnel from other priority
programs, but as the situation presently exists, we feel the re-
sources the Criminal Division has assigned to energy matters is
adequate to handle the problem.

At the present time there are 39 active cases being handled by
the Department of Justice, either through energy unit attorneys,
U.S. attorneys or jointly, and in this connection, we have offered to
the committee, and I will offer it as an exhibit, a list of the 45
cases that have come through the Fraud Section from DOE, 39 of
which are still active in one form or another.

Mr. Convers. Without objection, we will accept that and incorpo-
rate it into the record.

Mr. KENNEY. Thank you, Mr. Chairman.

Based upon our experience to date, these matters can result in
multidefendant indictments involving individuals and companies. 1
offer this information to place in proper perspectivn the number of
cases being handled. In the majority of instance: we have been
proceeding toward felony prosecutions utilizing the title 18 stat-
utes, 18 U.S.C. 1001, false statements, conspiracy to defraud the
United States under 18 U.S.C. 371 and schemes to defraud involv-
ilég use of the mails and wires, in violation of 18 U.S.C. 1341 and
1343.

In a very few instances, and I emphasize this, very few instances,
referrals have been made for pure regulatory violation of DOE
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pricing regulations. These are misdemeanors. pri i
involved. gasoline stations. ve. These primarily have

Tl}e kind of cases being handled include the certification, manip-
u}atmn of crud_e oil, allocation fraud, daisy chain, price manipula-
tloq, _product diversion, and a variety of other standard frauds. In
addition, we have received two natural gas referrals from the
Federal Energy Regulatory Commission.

I havg set forth in my statement, Mr. Chairman, and I will not
repeat it, the statutory and constitutional basis for the referral
requirement that these matters be brought to the attention of the
Crlmlngl Division or the Department of Justice when there are
indications of criminality.

I would like to mention here our relationship with DOE. Unlike
more common crimes, regulated energy matters frequently require
the expenditure of a considerable amount of investigative time
before a judgment can be made that a matter is criminal in nature.
The complexity of the regulated industry and the ingeniousness of
the schemes require that investigators have substantial technical
knowledge.

Num_erous_ records and documents have to be examined and
many interviews conducted before significant indications of fraud
are uncovered. Suspicions, hunches, feelings and gut reactions are
not evidence of fraud and criminality. What we look for and what
we expect we will receive from DOE is a referral or a contact with
us when they find evidence of fraud.

Now in December 1977 a practice was instituted whereby DOE
confers with us about matters having criminal potential prior to
the formal criminal referral. This procedure alerts us to potential
criminal cases, and enables us to advise DOE whether the matter
warrants referral for criminal consideration. Moreover, this infor-
mal liaison can alert us to matters having criminal potential that
might haye statute of limitations problems, and as Chairman Din-
gell has indicated, that has been a problem in some situations in
the past.

When advised of a case with a statute of limitations problem
even though more investigation might be required, we can requesi;
its referr:al tq the Department of Justice for handling on an expe-
d_1ted baszis with the assistance of the Federal Bureau of Investiga-
tion and the grand jury. .

Durl.ng the informal DOE-DOJ communication before referral to
a specific U.S. attorney for possible criminal prosecution, there is
no informal communication between DOE regional offices and local
U.S. attorneys. That is at our specific request. As indicated earlier
any of these energy-related matters have nationwide impact and
overlap more than one judicial district. We believe that the public
interest would best be served by having the Criminal Division
make the decision as to the place for prosecution rather than
having it done by a DOE regional office or a local U.S. attorney.

We believe that we are in the most advantageous position to
detqrml_n_e the most suitable form for prosecution and assess the
avallgblllty of our best resources. Cases of this complexity and
flzlc.eilagmtude strain the resources of our smaller US, attorneys’ of-
ices. :
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After a matter is referred to the U.S. attorney or is retained by
the energy unit for prosecution, communication with DOE regional
offices is encouraged, and their assistance is obtained. _ _

Our personnel have worked with DOE on the type of investiga-
tive report which we desire. This collaborative effort is fruitful e_xnd
we are presently receiving reports of investigation of good quality.

Problems relating to the timeliness of DOE criminal referrals
that existed prior to 1977 have, we believe, been corrected. We are
presently receiving referrals at regular 1nt9r.vals and they are
being evaluated promptly and referred expeditiously where appro-
priate for prosecutive action. . ' ‘ L

In view of our existing relationship with DOE with regard to
criminal referrals, we see no need for a formal instrument estab-
lishing procedures for such a referral. We do have a memorandum
and exchange of correspondence with DOE with respect to their
handling of civil matters after the referral of a matter for criminal
consideration, and I believe we have offered that to the staff, and I
would like to offer that exchange of correspondence for the record
if I may, Mr. Chairman. ) .

Mr. ConYERS. Yes, we are very happy to receive that into the
record. I would like staff to make sure a copy of that is replicated
for all of the members of the subcommittee, please. o

Mr. KeenEYy. Mr. Chairman, that concludes my preliminary re-
marks, and I would be very pleased to attempt to answer any of
the questions which either the chairman or ‘members of the com-
mittee might have.

[Testimony resumes on p. 147 ] _

[Mr. Keeney’s prepared statement and attachments fcllow:]

STATEMENT OF JOHN C. KEENEY, DEPUTY ASSISTANT ATTORNEY GENERAL,
CriMINAL DiviSION

INTRODUCTION

I welcome the opportunity to appear before both §ubcommittees and discuss the
Department of Justice’s enforcement program 1 the energy field, our working
relationship with the Department of Energy and the status of energy prosecutions
as a part of our top-priority white collar enforcement program.

ORIGIN OF THE DEPAR’I‘MENT’S PROGRAM

In December, 1977, the Criminal Division concluded that special handling would
be required for energy related matters referred by the Department of Energy (DOE)
for criminal consideration in view of indications that the number of referrals would
increase substantially as well as because of the complexity of the matters them-
selves. Up to that time, energy related criminal referrals, like many other glz'qulpal
referrals in the Fraud Section, were assigned based upon attorney availability,
experience and the complexity of the matter. . )

Initially, in order to accommodate the anticipated increase in DOE referrals, a
senior Fraud Section attorney was designated to receive and evaluate these matters
and refer those with prosecutive potential to an appropriate Umted.States Attorney.
In addition, this attorney was responsible for maintaining liaison with DOE in order
to be apprized of matters being developed for criminal referral as well as to advise
DOE on the investigation and preparation of matters for criminal referral.

At that time, DOE criminal referrals were being routed to the United States
Attorneys both directly by DOE and through our Fraud Section.

CENTRALIZATION OF THE EVALUATION AND REFERRAL FUNCTION

By the early Spring of 1978, the Criminal Division decided that all DOE criminal
referrals should be channeled to the Fraud Section for evaluation and referral to an
appropriate United States Attorney. This policy determination was based upon
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several considerations: (1) Assuring a uniform prosecutive policy in a regulated area
of some complexity; (2) achieving maximum enforcement impact by bringing the
prosecution in the most appropriate judicial district; (8) avoiding duplication -of
effort and enabling the Department to make the most judicious use of its resources,
both in numbers and in expertise. :

In order to assure that the Department has nationally a uniform prosecutive
policy regarding energy matters and common understanding of the applicability of
pertinent regulatory and statutory provisions, the Deputy Attorney General has
directed that all prosecutions and declinations of prosecution be supported by
memorarnida and concurred in by the Assistant Attorney General in the Criminal
Division. Proposed indictments and plea bargain arrangements are submitted to the
Criminal Division for approval. All referrals to United States Attorneys are accom-
panied by a letter of transmittal containing these guidelines.

ESTABLISEMENT OF AN ENERGY UNIT IN THE CRIMINAL DIVISION

In September, 1978, with the increase of DOE criminal referrals, an Energy Unit
was established in the Fraud Section to maintain liaison with DOE at the national
level and coordinate the handling of criminal referrals. The unit attorneys review
all DOE referrals and determine whether the matter should be referred and to
which United States Attorney. Unit attorneys coordinate with and advise DOE and
advise U.S. Attorneys’ offices on matters relating to proposed indictments, motion
practice and trial tactics. In many instances, Unit attorneys are themselves han-
dling energy related matters before federal grand juries and at the trial stage.

PRESENT COMPOSITION OF THE ENERGY UNIT

There are currently nine attorneys in the Fraud Section assigned to the Energy
Unit. Seven of these are based in Washington, one is based in Houston, Texas, and
another is assigned to Tamps, Florida. His services are utilized in the Middle
District “of Florida as well as other parts of the South as the need arises. Unit
attorneys are presently directing investigations in Atlanta, Georgia; Pittsburgh,
Pennsylvania; West Palm Beach, Florida; Chicago, lllinois; Wichita, Kansas, Oklaho-
ma City, Oklahoma and New Orleans, Louisiana. In addition they are working
jointly with United States Attorneys’ offices in a variety of other jurisdictions.

OTHER DEPARTMENT RESOURCES

The staffs of U.S. Attorneys’ offices across the country, where appropriate, are
available for handling energy cases and a number are presently doing so, including:
Houston, Texas; Tampa, Florida; Denver, Colorado; Oklahoma City, Oklahcma; Los
Angeles, California; Brooklyn, New York. There are presently approximately 10
Assistant United States Attorneys working on energy matters related to petroleum.
In addition, the investigaiive resources of the Federal Bureau of Investigation are
also available and are being used. The Bureau has assigned 11 agents and two
accounting technicians to the support of the U.S. Attorney in Houston, Texas, The
agent personnel include two certified public accountants. The remaining agents all
have accounting backgrounds. Moreover, DOE makes its audit personnel available
to the prosecutors after referral. There are 15 DOE auditors assigned to the active
support of U.S. Attorneys.

For the immediate present, the Department appears to have adequate resources
available for assignment to this prosecutive program based upon the present rate of
criminal referrals from DOE. However, if the energy situation remains critical over
a protracted period, an increase in fraudulent practices can be anticipated. This
would necessitate the assignment to enérgy matters of personnel from other priorit;
programs. v

NUMBER AND TYPE OF CARES HANDLED

At the present time, there are 39 active cases being handled by the Department of
Justice either through Energy Unit attorneys, U.S. Attorneys’ offices, or jointly.
Approximately 45 criminal referrals have been processed since January, 1978. Pros-
ecution was declined in six as not warranting criminal action. Incladed in these
were some gascline retail outlets involving individual proprietorships. Based upon
our: experience to date, these matters can result in multidefendant indictments
involving individuals and companies. I offer this information to place in proper
perspective the number of cases being handled. In the majority of instances we have
been proceeding toward felony prosecutions utilizing the provisions of Title 18 of the
United States Code (false statements, 18 U.S.C. 1001; conspiracy to defraud the U.S,,
18 U.S.C. 371 and schemes to defraud involving the use of the mails and wires, 18
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U.S.C. 1841 and 1343). In a very few instances referrals have been made for pure
regulatory violations of DOE pricing regulations constituting misdemeanors. These

have involved gasoline stations.

These cases being handled include the certification manipulation of crude oil,
allocation frauds, “daisy chains”, price manipulation, product diversion and a vari-
ety of other standard frauds. In addition, we have received two natural gas referrals

from the Federal Energy Regulatory Commission.
THE CONDUCT OF CRIMINAL PROCEEDINGS

Under the authority of Art II, Section 2, Congress has vested in the Attorney
General the power to conduct the criminal litigation of the United States Govern-
ment, See Title 28 United States Code, Section 516. It has also vested in him the
power to appoint subordinate officers to assist him in the discharge of his duties.
See Title 28 United States Code, Section 509, 510, 515, 533. Thus under Section
515(a), he mey direct ‘“any other officer of the Department of Justice, or any
attorney specially appointed by the Attorney General under law . . . when specifi-
cally directed by the Attorney General” to “conduct any kind of legal proceedings
. . . including grand jury proceedings,” Under the Attorney General’s supervision,
the United States Attorneys, appointees of the President, have the duty to prosecute
all offenses against the United States within their districts. 28 U.S.C. Section 547.

If there is reason tc suppose that acts coming to the attention of another Depart-
ment are criminal in nature, it is the duty of that Department to report these acts
to the Department of Justice. It then becomes the duty of the Department of Justice
to consider whether or not the matter should be brought to the attention of the

court. 21 Opinions of the Attorneys General 134,
DOJ RELATIONSHIPS WITH DOE IN HANDLING CRIMINAL CASES

Unlike more common crimes, regulated energy matters frequently require the
expenditure of a considerable amount of investigative time before a judgment can
be made that a matter is criminal in nature. The complexity of the regulated
industry and the ingeniousness of the schemes require that the investigators have
substantial technical knowledge. Numerous records and documents have to be exa-
minined and many interviews conducted before significant indications of fraud are

uncovered.

In December, 1977, a practice was instituted whereby DOE confers with us about
matters having criminal potential prior to “formal” criminal referral. This proce-
dure alerts us to potential criminal cases and enables us to advise DOE whether the
matter warrants referral for criminal consideration. Moreover, this informal liaison
can alert us to matters having criminal potential that might have Statute of
Limitations problems. When advised of such a case, even though more investigation
might be required, we can request its referral to DOJ for handling on an expedited
basis with the assistance of the Federal Bureau of Investigation and the grand jury.

During the informal DOE-DOJ communication and before referral to a specific
U.S. Attorney for possible criminal prosecution, there is no informal communication
between DOE regional offices and local U.S. Attorneys. As indicated earlier, many
of these energy related matters have nationwide impact and overlap more than one
judicial district. We believe that the public interest would best be served by having
the Criminal Division make the decision as to the place for prosecution rather than
a DOE regional office or local U.S. Attorney. This avoids so-called forum shopping of
the case. We have had unfortunate instances of this conduct with other agencies.

We believe that we are in the most advantageous position to determine the most

suitable forum fcr prosecution and assess the availability of our best resources.

Cases of this complexity and magnitude strain the resources of our smaller UJ.S.

Attorneys’ offices. After a matter is referred to a U.S. Attorney or is retained by the

Energy Unit for prosecution, communication with DOE regional offices is encour-

aged and their assistance is obtained.

DOJ personnel have worked with DOE representatives on the type of investiga-
tive report desired. This collaboration was fruitful and we are presently receiving
reports of investigation of good quality.

Problems relating to the timeliness of DOE criminal referrals that existed prior to
1977 have been corrected. We are presently receiving referrals at regular intervals
and they are being evaluated promptly and referred expeditiously, where appropri-
ate, for prosecutive action. In view of our existing relationship with DOE with
regard to criminal referrals, we see no need for a formal instrument establishing

procedures for such referrals.
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That concludes m
y statement, ;
members of the gy committeglir‘t.air vl:ﬁ%rebe Pleased to answer any questiong that the

DEPARTMENY OF JUsTICE,
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Department of Energy, Washington, D.C
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Type of Allegation
Pi-duct reseller "Daisy Chain"

False Documents to increase
allocations - product distri-
butors .

False Certification of Field

t0 gain stripper status
mjor oll company involvement

False £iling to increase alloca~
tion by product wholesale |

‘Falsification of documents by

service station - price vio-
1ntion

Falsification for allocation =
wlnlesaler - product reseller

Falsification of price infor—
mation pricing violation ~
reseller, retailer

Product reseller "Daisy Chain"
to Utility

District

M.D.

S.D.

M.D.

" N.D.

N.D.

Florida

Calitornia

Californj.af’

Califcrnia

Colorado

Colorado

N.D. Georgia.

7

-

Violations

18 U.S.C. 1341

W U.s.C. 1001
18 U.S.C. 1341

18 U.8.C. 1341
18 U.s.C. 1001

RS

18 U.s.C. 1001

18 U.s,C, 1001

18 U.S.C. 1001

18 U.5.C. 1001

18 u.s.C. 1001
18 U.s.C. 1341

O

/77

12/78.

11/78
12/78

11/78
2/79

9/78

2/79
5/79

8/78
10/78

12/78

*

Chronology of Ackions and Status

Referral to Department of Justice
Referral to United States Attorney
5 convictions 1 trial to come
U.S.A. & Energy Unit

(Early referral .| Grand Jury turned up
additional charges
Grand Jury referral to Energy unit

Referral to Department of Justice
Referral to United States Attorney
U.S.A, wder investigation

Referral to Department of Justice
Referral to United States Attorney — Handling

Declined

Referral to United States Attorney
Indictment

Referral to Department of Justice
Referral to United Starss Attorney

Energy Unit ~ CGrand Jury

44t
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case .
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possible
Type of Allegation District ‘Violations

g false £ilings - subversion of 4.D. Georgia 18 U.S.C. 371
program improper allocation of 18 U.S.C. 1001
pinduct (Companion case referred 18 U.S.C. 1951
early being investigated with B
tlis case with aid of other
DT section)

10. Daisy Chain by product reseller N.D. Illinois 18 U.S.C. 1001
to utility 18 U.S.C. 1341

44. False cert. by crude producer Kansas 18 U.S.C. 1001
to gain stripper status - 18 U.S.C. 1341

42. product wholesalers “Daisy Chain" E.D. New York - 18 U.S.C. 1001

13. Crude oil reseller certification  W.D. Oklahama » 18 U.S.C. 1001
falsification - old - new = - ' 18 U.5.C. 1341
stripper flip

14, Crude producer - falsificatidii ‘W.D. Oklahoma 18 U.S.C. 1001
of ©ld as stripper 18 U.S.C. 1341

15. product reseller falsification W.D. Oklahoma 18 U.S.C. 1001
of allocation documents

16. Crxude oil reseller certification  W.D. Oklahoma . 18 U.S8.C. 1001

18 U.S.C. 1341

O

"
@:

Chronology of Actions and Status

12/78 Energy Unit - Grand Jury

12/78 Referral to Department of Justice
1/79 Referral to United States Attorney

United States Attorney & Energy Unit

11/78 Referral to Depactment of Justice
12/78 Referral to United States Attorney
Energy Unit - Grand Jury .

gVl

10/78 Referral to Department of Justice
10/78 Referral to United States Attorney
U.S.A. - 2 convictions Grand Jury - continuing

11/78 Refexral to United States Attorney
Energy Unit & Grand Jury

8/78 Direct fram P.O. -
U.S.A. & Energy Unit investigation

10/78 Referral to United States Attorney & Energy
Unit
5/79 Indicted

.

United States Attoxney - Energy Unit -
Trdictment returned — other pacts still in G.J.

3
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. Possible N
i Type of Allegation ‘District Violations Chronology of Actions and Status-
17. iroduct reselier prive violation W.D. Pennsylvania 18 u.s,C. 1001 11/78 Energy Unit - Grand Jury
18. product refirer & reseller W.D. Pennsylvania 18 U.S.C. 1001 12/78 Energy Unit - Grand Jury
| haisy Chain to utility )
19. ‘hefiner & reseller price W.D. Oklahama 18 U.S.C. 1001 2/79 Energy Unit.& United States Attorney -
violations Daisy Chain - 18 U.S.C. 1341 Grand Jury
; Jrickbacks
: 4 20. Crude reseller certification S.D. Texas 18 v.5.C. 1001 7/78 Energy Unit & United States Attorney
b mnipulation : 18 u.s.C. 1341 Grand Jury
. 21. crude producer - refiner S.D. Texas 18 U.5.C. 1001 5/78 Energy Unit - Grand Jury
P Imisy Chain ' 18 U.S,C. 2341
| &
3 - N '
L 22. Orude oil reseller old oil ~ S.D, Texas 18 U.s.C. 1001 6/78 U.S.A. & Energy Unit - indictment >
t how oil certification manipu- 18 uU.s.C. 1341 < :
{ Jation ’ [ .
23, rrtailer false documents -~ W.D, Virginia 18 u.s.c. 100L ‘Declined - convicted in state on unrelated
il price violations charges
i
24. product reseller -~ false Colorado 18 U.5.C."1001 5/2/79United States Attorney - Grand Jury
dncuments pricing violation :
g 25. producer - crude reseller - W.D. Okiahoma 18 u.s.c. 1001 5/2/79%United States Attorney - Energy Unit _
i filse certification - stripper 18 U.S.C. 1341
26, crude oil reseller low - tier S.D. Texas 18 U.s.C, 1001 2/23/78 Direct to U.S,A, - U,S.A. — Grand Jury
; crrtification manipulation 18 U.S.C. 1341 .
I .
b 27. natural gas diversion -~ failure E.D. Louisiana 18 U.S.C. 371 5/79  Enexgy Unit
¥ tr certify 18 U.S.C. 1001
i,‘ 1‘/
i1
iv
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n.

29.
30.

31,
2.

33

35

36.

37,

Type of Allegation

Retail gasoline dealer price
violation )

product reseller - false
stitement re allocations

Ve

cride oil reseller - low -
hish certification manipu-
lation

relail gasoline dealer price
vinlation

Product wholesalerfalse
documents regarding pricing

product retailer - price
violation false statement

. product retailer -~ prize

vinlation false statement

product reseller - false
invoices

crude oil reseller high -

low certification falsification

product reseller false statements

&

District

M.D. California

W.D. Oklahoma
S.D. Texas

N.D. California
Massachusetts

New Hampshire

Michigan

S.D. Texas

N.D. Georgia

®

Possible
Violations

-DOE price viol.

18 U.s.C. 1001

18 U.s.C. 1001
18 U.s

U.s.C. 1341

18 u,s.C, 1001

18 U,s.C. 1001

18 U.s.C, 1001

18 U.s,C, 1001

18.U,s.C, 1001

18 U,s.C. 100L

5/18/79
4119
5/7/79

7/31/78

A A

Chronology of Actions and Status

Referral to United States Attorney &
Department of Justice -~ U.S.A.

Referral t‘:ovDepartment: of Justice
Referral to United States Attorney
U.S.A. & Energy Unit

Direct U.5.A. & Energy Unit grand jury

11/78, 2/79 Referral to United States Attorney .

3/79
3/79

6/78

5/25/79

_
Referral to Department of Justice &
Referral to United States Attorney
Declined
© Declined
. Declined
Referral direct to United States Attorney
U,S.A, ~ Energy Unit Grand Jury '
Energy Unit
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38,

19,

40,

4.

43.

44,

45,

Type of Allgga;:ior}

Matural gas divérsion - false
statement

product retailer - price viol,
, o

{lonoco, M & A Pert., Foremost

refiner sale - price violation

falge invoicing

crude producey, export

producer - reseller low
high certification
winipulation

crude il reseller low -
bigh stripper certifica-
«ic:: danipulation

crude oil reseller low -
bigh certification

-nenipulation

crude oil reseller low -
high certification
manipulation

o

w

District

W.D. Pemsylvania

M.D. California

S.D. Texas

$.D. Alabama

S.D. Texas

N.D. Oklahoma

S.D. Texas

S.D. Texas

Posgible
Violations

18 U.s.C. 100L
18 U.S.C. 1341

DOE pfice regulation

18 U.s.C. 1001

1341
. 100L

sa

,..
5k
fin
aa

18 U,s.c. 1ooL

18 U.s.C. 1001
18 U.s.C. 1341
18 U.s.C. 1001
18 U.s.C. 1341

Chronology of Actions and Status

generated in field U.S.A,

5/31/78 Referral to Departmerit of Justice & U.S.A.

777
3/78

7/31/78
5/23/79
7/31/78

7/31/78

Referral to Deparment of Justice
Referral United States Attorney
U.S.A. & D.0.J. convictions

Declined eriminal civil action pending

Direct to U.S.A. - Grand Jury .

Energy unit
Direct to U.S.A.

Direct to U.S.A,
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Mr. ConyErs. Thank you. We wiil now hear from the Federal
Bureau of Investigation, Mr. Francis Mullen. We likewise will in-
corporate your statement in full and youmay proceed.

TESTIMONY OF FRANCIS M. MULLEN, JR.

Mr. MuLLEN. Thank you, Congressman.

I, too, will read my statement in part here. _

' Congressmen Dingell and Conyers, Director Webster has asked
me to convey his regrets in not being able to appear before you
today. Understanding fully the importance of these hearings, he
has asked me and my associates, Dana E. Caro and Joseph E.
Henehan, to be available to testify today concerning the Federal
Bureau of Investigation's role in handling oil reseller fraud cases.

You earlier indicated that Mr. Caro was Chief Inspector for the
FBI. His prior assignment was Assistant Inspection Agent in
Charge of the Houston FBI office, and in that capacity he had a
personal role in the oil reseller investigations there.

Let me state at the outset that the Federal Bureau of Investiga-
tion, within its white-collar crime program, is fully committed to
investigating two types of energy-related frauds. These pertain to
both oil industry and coal-related investigations.

Our entry into the investigation of oil reseller fraud cases oc-
curred on January 16,1978, when the Federal Bureau of Investiga-
tion received the firgt referral of such a case from the Department
of Energy. - ‘

. At the present time the Federal Bureau of Investigation is inves-
tigating two basic types of oil fraud schemes, the daisy chain and
the old to new or two-tier scheme.

Usually, the Federal Bureau of Investigation enters these investi-
gations after the Department of Energy has determined that a
criminal violation may exist and refers the case to the U.S. Depart-
ment of Justice. It is my understanding that through an agreement
worked out between the Department of Justice and the Depart-
ment of Energy; Department of Energy is supposed to refer those
cases it has determined may involve violations of criminal laws.
After appropriate review by the Department of Justice, the case
may then be referred to the Federal Bureau of Investigation. In
conducting referral investigations, we socmetimes determine other
possible spinoff viclations involving the same or other subjects. In
such instances we initiate investigations. ' «

Generally speaking, the Federal Bureau of Investigation’s juris-
dictionn in investigating energy fraud cases lies in such Federal
statutes as Fraud by Wire (18 U.S.C. 1343); Interstate Transporta-
tion of Stolen Property (18 U.S.C. 2314 and 2315); Mail Fraud (18
U.S.C. 1841); Theft from Interstate Shipment (18 U.S.C. 659); Fraud
Against the Government—False Statements (18 U.S.C. 1001); Con-
spiracy (18 U.S.C. 371); and, if a pattern of criminal activity is
developed, the Racketeer Influenced and Corrupt Organizations
Statute (18 U.S.C. 1961 et seq.).

Presently, we are conducting investigations in approximately 35
separate oil-related cases, the vast majority of which are in Texas
and Oklahoma.

The primary problems which we have encountered in these cases
are developing expertise in the oil industry terminology and proce-
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August, 1973, and which has as its primary purpose, the encouragement of domestic
production of crude ojl while at the same time allowing for some price rezulation.?

Usually, the Federal Bureau of Investigation enters these investigations after the
Department of Energy has determined that a criminal violation may exist and
refers the case to the United States Department of Justice, It is my understanding
that through an agreement worked out between the Department of Justice and the
Department of Energy, Department of Energy is supposed to refer those cases it has
determined may involve violations of criminal laws. After appropriate review by the
Department of Justice, the case may then be referred to the Federal Bureau of
Investigation. In conducting referral investigations, we sometimes determine other
possible “spinoff” violations involving the same or other subjects. In such instances
we initiate investigations,

Generally speaking, the Federal Bureau of Investigation’s Jjurisdiction in investi-
gating energy fraud cases lies in such Federal statutes as Fraud By Wire (18 USC
1343); Interstate Transportation of Stolen Property (18 USC 2314 and 2315); Mail
Fraud (18 USC 1341); Theft From Interstate Shipment (18 USC 659); Fraud Against

a pattern of criminal activity is developed, the Racketeer Influenced arnd Corrupt
Organizations Statute (18 USC 1961 et seq).

Presently, we are conducting investigation in approximately 35 separate oil-relat-
ed cases, the vast majority of which are in Texas and Oklahoma, )

The primary problems which we have encountered in these cases are developing
expertise in the oil industry terminology and procedures and in developing an
understanding of the complex energy regulations. Since these are new types of
investigation, we, along with the Department of Justice, have to determine on a
case by case basis how the existing Federal statutes apply to the schemes which we
encounter.

We have also been conducting coal fraud investigations since early 1978. The
investigations disclosed frauds involving, (1) sale of worthless coal mines, (2) inflated
or completely false engineering reports, (3) forged or counterfeit leases, (4) illegal
collection and expenditure of escrow monies, (5) filing of fraudulent Securities and
Exchange Commission registrations, (6) double pledging of collateral, (7) false state-
ments to banks, (8) theft and “salting” of coal shipments, (9) bankruptcy and other
frauds too numerous to mention. The manner of the fraud or frauds is only bound
by the imagination and ingenuity of the perpetrator. Individuals involved in these
cases include, but are not limited to, accountants, attorneys, engineers, and confi-
dence men. The frauds are nationwide in scope and some involve losses to any and
all citizens who pay surcharges for electricity generated by coal. There are currently
over 100 cases under investigation by the Federal Bureau of Investigation in out
Birmingham, Louisville, Mobile, Philadelphia, Pittsburgh, and Richmond Divisions,

Just last week we conducted a three-day seminar on coal-related investigations at
our training academy at Quantico, Virginia, This was attended by both Agents
investigating these cases and attorneys prosecuting them.

The most recent figures indicate that 83 percent of our manpower working white-
collar crime cases are assigned to high-priority matters, and we consider ol and coal
fraud cases to be high priority matters.

am convinced that we have had Some success in the area of oil frauds and coal
frauds, and I assure you we will continue them vigorously with available resources,

Mr. Convers. Thank you both. We will begir the questions with
Chairman Dingell.

Mr. DINGELL. Mr. Chairman, I thank you for your courtesy, and I
would ask that Mr. Barrett of the staff of the Subcommittee on
Energy and Power be recognized for questions at this time.

2The two-tier pricing system: Each producer (driller) was required to determine the amount
(mumber of barrels) of oil produced at each of his wells for each month during the year 1972.
This total production was then used as a “bage” figure. With the implementation of the two-tier
pricing system, all oil produced up to the “base” figure would be Priced as “old” oil, and any oil
produced in excess of the base “oil” figure would be labeled “new” oil, “Old” oil would contain a
price ceiling which was basically the posted price as of May 15, 1978, plus 35 cents a barrel for
roughly the total price of $5.80 a barrel, The average cost of “new” oil, subsequent to May 15,
new” oil, and what is even more obvious is that if one could obtain large quantities of crude oil
at “old” prices and resell it at ‘“new” prices, profits could be enormous. The only control
distinguishing between the “old"” and “new” oil is that imposed on the producer or reseller by
epartment of Energy requiring them to certify the oil as either “0ld” or “new.”
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_ BarrerT. Mr. Keeney, at the hearing last Wednesday the
sulk\)/fzgmmittees chose not to call a particular witness. Jusj: for gle
record, we would like your confirmation that this was at the De-

's request.
paﬁ;?‘l eI%E«:ZNEg. It was at the Depart}g_le%t’s request and we very
iate the committees’ sensitivity.

m%/ﬁ'l %pﬁ::gr%‘. Mr. Keeney, the Conoco matter was brought to the
Department’s attention on March 17, 1977, when Conoco came into
the Department of Energy, then the FBI asked and disclosed cer-
tain facts. The facts indicated that a kickback scheme had beerzl
going on, that an amount of money somewhere between $1.4 and $f
million was involved, that there was esta_bhshed a separate set o
books for the recording of these transactions; and that also there
was evidence that Conoco had made certain illegal payments.

This matter was brought to your attention that same day that
Conoco came in. Thereafter, the Department of Energy people have
told us that they met with you and d1sgqssed the matter with you
as it was progressing, but that the decision to develog the mattgr
investigatively was made by your suggesting to DOE that the¥ do
the investigation and ti?hat you would offer them assistance along

. is that correct?
thifigafrfEﬁNm. If we are talking, Mr. Barrett, about an early stage,
it goes back, the Conoco matter goes back quite awhile. I discussed
this with Mr. Bloom at an early stage when it appeared to be—
they had leased and they were going on a civil rouf:e._March 19781,
when they brought it to us it was brought for criminal referral,
and it was given to an attorney in our fraud section for review.

Unfortunately, the attorney to whom it was given also had the
resposibility at that time for the development and trial of a major
land fraud case in Philadeiphia—in Florida, and an SEC case In

iladelphia. _ .
P}ﬁgwetﬁere was slippage there on the Conoco in the handling, and
we think we have taken care of that slippage by the setting up of
the energy unit so that all of these cases now go through Mr.
Fishkin, and we have a total of nine attorneys committed to the
situation which we did not at that time.

Mr. Gore. Will the counsel yield?

r. BARRETT. Yes, sir. ' _

Ig&{r. Gore. You say that unfortunately it was assigned to some-
one who did not have time toddqt;t. Why was it assigned to

who didn’t have time to do 1t! _ o
Sorl\r/lli?nﬁEENEY. Congressman Gore, we are faced with a priority,
with priority problems. We have only got so many resources and so
many attorneys, and unfortunately that went to an attorney who
got tied up with other matters that were urgent at the moment,
and we just did not have anybody else to put on that could handle
it quickly, but we think we have corrected that situation with a

ialized unit on energy. _
spgg;a.l VoLkMER. Will %}(;unsel yield? What is the name of the
attorney it was referred to? _

Mr. KEeNEY. Jerry Egan.

Mr. VOLKMER.YJ erry Egan?

r. KEENEY%. Yes. i

11:/I/Ir. VoLKMER. Is he still with the Department?
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Mr. KeeNEY. He is.

Mr. VorLkMER. Thank you. ,

Mr. Gore. But the bottom line is that a major fraud case involv-
ing oil, a major oil company, was given to an attorney who didn’t
have time to do it, and that is now viewed as unfortunate. How
’};oné; di(‘i? it stay in his hands before you realized he didn’t have time

o do it? . '

Mr. KeenNEy. He got it in March. We got it in July of 1977 and it
went out in March of 1978. Mr. Gore, Mr. Volkmer, I don’t want to
put the blame for that on an individual attorney. It was a problem
that goes to the administration of the section. They were over-
whelmed with work. They were meeting, trying to meet priorities
the best they could.

Mr. Gore. Did you ask for additional resources?

Mr. KEeNEY. We asked periodically for additional resources. We
have the resources right now, Mr. Gore.

Mr. Gore. Did you get the additional resources you asked for at
that time? : . :

Mr. KeeNEY. We got an increase the next fiscal year, yes.

Mr. Gore. A year later. You understand the statute was running
on these cases. Here is a case where a major oil company turned
itself in. It is the only case that has been made. It turned itself in
in March 1977. FEA kept it for 5 months, and in August 1977
referred it to the Department of Justice, and then 9 months later
you finally got around to sending it to the attorney prosecuting it,
just before the statute ran out, and he finally got a conviction on
the very day that the statute of limitations ran out.

Now you say that there was a lack of resources, but that is just
not an adequate response in my view because we are faced with
these major fraud cases, and there has been no activity. Millions of
dollars are involved. The American people want vigorous prosecu-
tions of oil fraud cases, and yet there hasn’t been such an effort. To
say that you don’t have the resources, I understand what you are
saying, but I guess that it is not going to satisfy this panel.

I thank the counsel for yielding. ’

Mr. Keeney. Mr. Fishkin reminds me, Mr. Gore, that the statute
would have gone on some of the violations, some of the counts, but
it would not necessarily have gone on the whole case at the time
the plea was entered.

Mr. Gore. With the counsel’s indulgence, I have heard that
before from DOE and the Department of Justice. We get to this
point where the statute of limitations runs out in criminal viola-
tions, and at times I have called the Department of Justice and
said, “Look, the statute is about to run out on this case.” We had
the Ven fuel case back there and we are told don’t worry, because
of some legal theory we can cure that around this particular stat-
ute of limitations and.we can still catch them 6 months later on a
variation of the charge that has a reduced penalty. The case may
be more difficult to make but don’t worry because the statute
hasn’t completely run out.

It just seems to me that you ought to be enough on top of the
situation that you would prosecute the case before the statute of
limitations runs out on the criminal violation, for which the penal-
ty is most severe, and you ought to have the resources to do that.
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Mr. DingeLL. What does that do to prevent you from sending the
wrong files down to your local U.S. attorneys for purpose of pros-
ecution, or what does it do to prevent the kind of delay we see in
the Conoco case from transpiring? The Conoco matter was referred
to the Department of Justice in July 1977, Canales was sent the
wrong files in March 1978. Finally, he gets the correct files in April
1978. It was sent to the grand jury in July 1978, and finally in
Anugust 1978, plea bargaining has been concluded.

It strikes me if this is the best you folks can do when a company
comes in and says we did wrong, we are in trouble when you

handle the matters relating to honest criminal activity.
I yield back to counsel.

Mr. Convers. Would you yield momentarily, please, to Mr.
Raikin?

Mr. RaigiN. Mr. Keeney, when the attorney for Conoco came in
on March 17, 1977, and essentially confessed to the whole case, or
much of it, to Mr. Bloom at the Department of Energy, did Mr.
Bloom immediately that same afternoon go across the street and
meet with you in the Justice Department?

Mr. KEeNEY. I don’t know. I have no recollection of his coming.
He may or may not. I don’t know.

Mr. Ramin. Mr. Bloom advised us that he did. Do you recall
anything about that meeting with Mr. Eloom?

Mr. KeeNEY. We have had many conversations.

Bdr. RaikiN. Do you recall Mr. Bloom telling you at that meeting
on the same day that Conoco confessed, that he, himself, as a top
enforcement officer at DOE charged with the responsibility for
enforcement against the 39 major U.S. oil companies, had no crimi-
nal investigation experience except for criminal intent citation that
one of his clients once received?

Mr. KeengY. I was aware of the fact that Mr. Bloom had limited
criminal experience. Earlier in the game, with respect to this,
when there was a question of immunization, informal immuniza-
tion, of witnesses by DOE, I put him in touch with the U.S. attor-
ney’s office in Houston; I had an assistant assigned to help them so
that we didn’t spoil a criminal case by immunizing somebody who
probably should not have been immunized.

Mr. RaikiN. Do you recall Mr. Blaom advis