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OVERVIEW OF MATERIA,I.S AVAILABLE FROM THE SURVEY OF AMERICAN PRISONS AND JAILS 

On October 15, 1976, the Crime Control Act of 1976 was enacted into law. The Act included the following 
mandate: 

"The Instltuta shall, before September 30, 1977, survey existing and future needs In correctional 
facilities If: the Nation and the adequ8<:Y of federal, state and local programs to meet such needs. 
Such survey shall specifically determine the effect of anticipated sentencing reforms such as 
mandatory minimum sentences on such needs. In carrying out the provisions of this section, 'the 
Director of the Institute shall make maximum use of statistical and other related Information of 
the Department of labor, Department of Health, EduGatlon and Welfare, the General Accounting 
Office, f~eral, stl \te and 10Ci!1 criminal Justice agencies and other appropriate public and private 
agencies." 

The National Institute of Law Enforcement and Criminal Justice, within the Law Enforcement Assistance 
Administration, was assigned th~ responsibility for executing the study. In order to respond to the 
statutory requirement for a report to Congress no later than September 30, 1977, and to address the longer 
term r8ee~uch Issues, a two·phased research project was developed, resulting In the following Interim 
and final reports: 

INTERIM REPORTS: 

Prison Population and Policy ChOices, Volume I: Preliminary Report to Congress and Volutrro II: Technical 
Appendix, September, 1977. These volumes document the first four months of project activity. The major 
analyses conducted during that period are also summarized In the final report volumes. 

FINAL REPORTS: 

American Prisons and Jails, Volume I: Summary Findings and Policy Implicatlons of a National Survey, 
presents In summary form the major findings of the study and Implications for corrections policy. This 
volume serves both as a Sf3lf-contalned document for the policymaker and a foundation for the more detail· 
ed presentation of results ill Volumes II, III, IV and V. 

American PI/sons and Jails, Volume II: Population Trends and Pro/ectlons, presents a history of the .>I~e 
and composition of Inmate populations at the federal, state and local lavels of government, defines the 
models used to project future populations, discusses the significant limitations of those models, and 
presents state·by-state projection results. The accuracy of th6~9 projections Is tested for the years for 
which actual Inmate counts have become available. 

American Prisons and Jails, Volume III: Conditions and Costs of Confinement, discusses the physical con· 
dltlons _ and costs of the Institutions surveyed, Including an Important assessment of Institutional 
capacities based on the ilpplicatloil of standards promulgated by the Commission on Accreditation for 
Corrections, the Department of Justice and other pri$onand Jail standard-setting groups. 

Amer/can Prisons and Jails, Ilolume IV: Supplemental Report-Case Studies of New Legislation Govern· 
Ing SentenCing and Release, examines the Impact of revisions In sentencing and release policies 0'1 In· 
mate population flows. The case studies Include Investigations of two determinate sentencing statutes, a 
mandatory sentencing law, parole release guidelines, ~nd a Community Corrections Law. 

American Prisons and Jails, Volume V: Supplemental Report-Adult Pre·Release Facilities, discusses the 
physical conditions, staffing and costs of those Institutions that house sentenced prisoners for less than 
24 hours a day. 

/';or Hille· h~' till' HIlIIf'r/'lh'lIlhmt Ilr llol'lIl11elltH. U.H. GO\"'rllnwnt ("rillting OffiCI! 
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1.1 Mandate' tor the Case Studies 

Chapter 1 
~~':TROi)UCTION AND SUMMARY 

This volumiJ of," American Prisons and Jails pJ::t!sents five case studies 
of recently amended laws governing sentencing ar.o' release practices. As part 
of. tl'lelarger study to, survey existing and future needs of state correctional 
facilities., thecase,studies speak to the s~ipulatiorl in the 1976 Congressional 
mandate which reads: 

"Such survey shall specifically deterni'ine the effect of 
an~icipated sentencing reforms sllch as mandatory minimum 
sentencing on such needs." 

This excerpt suggests that thecbief concern of the Congress was/with-l$.Jis
lative .proposals ;.rltended.to )"intit, pr at least for.mally guige, the discretion 
available to the/Judicial and executive branches in ma~ing the decision to 
imprison. and se.tting the term of imprisonment. :rn the five years preceding 
the Congreseic,mal mandate, state and federal prison populations increased by 
33percerit resulting in a ~apid deterioration of prisOn facilities and 
condition~of confin.e-l1Ient. With the enactment of new laws calling for 
acrosii .. tJie-boaro. chClngesinsentencing_~itd releas~ principles and in some 
cases:sanction levels, problems stemming from overpopulation, the Congress 
feared,' might become fur.ther exacerbated. 

- ( 

'!be projections discussed in Voll,11ll~"2 (Population ~rends and Projec
tions) have considered only the impact of Kistoricalcriminal justice policies 
and pI:ocesses on future population movementlS. '!be thr.ee series of nUmerical 
projections presented in tha~ volume are essentially statements about the 
past, each based on different assumptions about which past relationship will 
remaiin in force until 1983. As that report has emphasized, these relation
ships can break down. at any time: Any policy decision relating to the 
criminal justice syst'em that changes the status quo at any of its points, 
potentially affects correctional populations. If the policy change alters 
the pace, 9haracteristics or distribution of offenders flowing through the 
criminal' justice system,. it can alter the balance between space and people. 

lrt developing our projections, no general rule could be offered for consider
irig the effects of broad, substantive changes in sentencing policy since th€t 
characteristics of these statutory changes differ in every state. A$ a 
result the case studies were developed to examine the vulnerabili_tyof pr ison 
poRulations to the specific changes enacted in five states. Four of the 
case studies dealt with legislation which altered statutory provisions 
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governing sentencing or release: one with mandatory senteD~ing, two with 
determinate sentencing r and the fourth with state subsidiwed community 
corrections. The fifth case study involved legislation that mandated the 
establishment of parole release guidelines. 

AS ~ne name implies, mandatory minimum sentencing requires judges 
to impose a prIson sentence upon a guilty finding on certain tl'FeS of 
charges (mandatoryaenteno~) and pt()hibits release from prison until a 
minimum time has been served. This type of provision is typically aimed at 
violent crimes, particularly those involving firearms, and at drug dealing. 
If str ictly enforced, these laws supersede the two major means of controlling 
population: probation and parole. The first case iI1\1;udy was a 1975 Florida 
law mandating a minimum three-year prison term for possession of a fireaIm
during the commission of desitlnated felonies. This law explicitly prohibits 
parole release prior to three years, as well as any other mechanisms that 
might result in less than three,years time (such as granting of good time 
or work release). 

Determinate sentencing, as interpreted in this rept'.)rt, has as ita 
defining characteristic the absence of a paroling authority to grant release 
from prison before thfl! court-imposed sentence has been served. Under deter.
minate sentencin~ thus defined, the time actually served in prison is the 
sentence less time off forg~ behavior and, in some states, for participa
tion in prison work programs. This results in release dates that theoret
ically can be known within the range of allowable good time. It also places 
a greater emphasis on offense and offender characteristics than on rehabilita
tive progress. Liberals and conservatives alike are faced with determinate 
sentencing d,ilemmas. While favoring the apparent increase in equity, liberals 
may fear the possibility that futute l~gislators will increase the length of 
determinate sentences without a parole buard that could take "corrective" 
action. Conservatives may approve of th~ notion that the full sentence be 
zerved (less good time) but generally dislike the prospect of "cle~ly 
dangerous" persons beingprematurell~ released. Nonethelessic:>ptimiSiii on the 
part of both groups has led to broad support for determinate sentencing as 
defined here. The year 1977 saw California and Ir.diana follow Maine by 
adopting penal codes of this nature. -. 

State subsidies for community-based corrections, especially for 
juve"niles, were first tr ied on a larqe scale in California in 1963.. i..asting 
u.l:'it'h 1979, the Probation Subsidy Program provided state funds for communit.y
based correctional programming-, with an emphasis on intensive probation. 
Counties received subsidies for keeping their rate of commitment to state 
institutions below a baseline level' computed from commitments in a pr lor 
period. A more contemporary vetsion of state subsidized community corr'.aOtions, 
autil"9rized by Minnesota's Community Corrections Act of 1973, constituted the 
fourth case study. Tne Minnesota program is broader in scope than was 
California's Probation Subsidy -Program, calling for participatil"lgcounties to 
develop plans that incorporate all forms of community corrections, including 
jail time. Additionally, Minnesota's Community Conections Act requires 
counties to pay a fee to the state for committing those convicted of felonies 
carIying maximum statutory sentences of five years or less. 

2 

I 

r. 

1 

I 

I 
1 

I 
I 

i 
L-~· 

.. _.--J 
'-,~i -ib _ 
~~. -

,--:r.-

The fifth case s·tudy dealt with Oregffln legislation calling for the 
Parole Boa~d to establish, among other thingB, an array of nominal prison 
te~ ranges which in most cases would contai~ actual t~e spent in prison 
before parole release~ Patolerelease guidelinesq as they are oftenca!led, 
resemble determinate sentencing in that the actua,l time to-~e served in 
prison car. be determined within good time provisions once the conviction 
charge is known. Essentially, this is accomplished by parole boa.tds' use of 
pre-established prison term "standards,· based on offense and qffender 
characteristics. It is argued that this approach shares the benefits found 
in determinate. sentencing but avoids the burdensome task of, amending the 
penal code. ~lUS, the Oregon approach, like those of California ~~d Indiana, 
moves the determination of sanctions nearer to the beginning of the prison 
term, sets forth explicit criteria for the length of those terms, and attempts 
to reduce the perceived arbitrary componen,t of parole release deci$.ions~·· . 

" These changes in the structure of senty)ncing and release decif~ions 
emerged in a context of two major ideological shifts in legislative and 
correctional thinking. The first was an attempt to reduce or eliminate satne 
of the l.mfa'ir.ci;i~parTty~whi'Ch was said t~ follow from parole boarQs 1 powers 
of·aci-'hcminem release decisions. The second was an explicit desire -to 
increase the 'real or pe1:ceived severicy of cork:ect~onal sanctions. An 
~ver-in~reas~ng fr~c~ion Of4PUblic,-6Pinion~held f~at co~rte:we~e Wtoo len~ent 
1n deal1ng w1th crlJlIlnals." O~pqr.ents of determ1oa.te-sentenc1ng feared 1t 

,-would increase the prison populations. Proponei'lt~ (sometimes) hfoped it 
would. 

The case studies explored the degr.eC! to which the changes in sentenc·· 
ing and release policies may have aff~cted the size of the prison and jail 
populations. The changes we e~~inedwere all comparatively rf!cent ilU'lQva'; 
tions. None of them had been in force long enough to accrue the kind of 
experience which would ~uPPort confident statistical conclusions about their 
effects, and some we,-,~so new that we could only observe the initial transi
tiOfi period. The limi.ted analyses performed suggest; that- the dyna11lics of 
population flow may have been altered, but that aver:age daily populations 
have not departed significantly from tren~s observed prior to the statutory 
changes. While it is too early to deny categorically that such changes will 
ever influence the prison population, it seems clear that the dramatic 
effects some had predicted have failed to materialize, and that the size of 
pr iaon and jail Populations is at most indirectly influenced by the mechanism.s 
studied here. Determinacy emerges as neither, a major cause Jof, nor a major 
cure for rising prison populations, and, ~t::1iiost may serv~to increase the 
severity of some sentences while redl,ieing the severity 0:: others. 

Assessing the imp~e'()f changes in statutory provisions governing 
sentencing or release :6i{ the number of persons in correctional institutions 
called for the examination of three major issues: (1) intended or expected "-. , 
effects of the changes~ (2) unintended consequences due to adjustments made 
by criminal justice system components and the re-channeling of discretion 
among these components: and (3) underlying forces that aimultaneou$;ly account 
foi:both legislative action and population trends. In an overview, the nex~ . 
four sections summarize ways in which the five ae~~ studies informed these' 
issues. 
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1.2 TIllY Primary Relationship: Legislative Intent 
and Its Implication for Prison Population 

Florida's mandatory minimum three-year prison term for certain 
felony convictions involving firearms sought a greater deterrent effect 
through stiffer penalties and greater certainty of their imposition. 
Arguing that too few criminals are imprisoned, proponents of mandatory 
minimum laws also hoped to reduce crime through incapacitation. i~e 
Florida case study in Chapter 3 did not attempt to measure deterrence, 
but did develop ind.icators of the incapacitation rate for felonies in
volving firearms. 

The three·"year mandatory minimum gun law, which became effective in 
October 1975, applies to eleven types of felonies, including robbery and 
burglary. This law would rarely be invoked in burglary cases since they 
infrequently involve charges of firearm possession. Since robbery frequently 
involves the use of firearms, admissions to prison for robbery, relative to 
burglary, were examined for periods before and after the law's effective 
date. As shown in Section .3.3, no indication of an impact was found in this 
regard. Statistics were also analyzed for a number of offense categories on 
time served in prison. This analysis found that a larger percentage of armed 
robbers served three years or more after the law went into effect than 
before. 5 This percentage also exceeded the corresponding percentage in all 
offense categories except homicide. This may result in a long-term gradual 
increase in the population of Florida's prisons, beginning in mid-1978. 

Californiais determinate sentencing law (effective July 1, 1977), 
subject of the oa~e study in Chapter 4, reversed that state's highly indeter
minate system of sentencing and release. Under indeterminate sentencing in 
California, the judge would, upon a guilty findi~~ ~nd a decision to imprison, 
impose sentence as provided by statute (one-to-life for several common 
crimes). The parole board determined the actual release date, in theory 
based primarily on rehabilitative progress. Under this system, the nature of 
the offense and t~e past record of the inmate were of secondary concern. 6 
Determinate sentencing procedures in California are largely set by statute. 
In addition to life sentences there are four felont classes each carrying 
tb.ree possible terms: t6 months, 2 years, or 3 years7 2, 3, or 4 years7 3, 
4, br5 years: and 5t ~! or 7 years. The middle term must be selected unless 
there are Ciclgr avating or mi tiga Hng circumstances. "Enhancements" can also 
be added to the term if certain elements are present. Except in certain 
types of cases involving firean:ms where commitinent to a state institution is 
mandatory, the decislan to imprison is based on guidelines established by the 
State Judicial Council. Ju~ges are afforded a degree of .latitude in specify
ing the sentence in most cases r but in every case, appl!oable provisions must 
be indicated on the record~ 

Because statutory ~ranges in California had been so broad under the 
i~determinate system, the specification of determinate terms noted above had 
to rely on the actual time served by those who had recently been released 
from prison. Compar~d to maximum terms of 10, 20, 30 years and life, these 
time-served statistics (and consequently the determinate terms) seemed quite 
short, although in fact th~y simply reflected parole board practices of the 
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time. Most states th~t may be contemplating determinate systems will have to 
deal with this rather significant psychological element. In summary, the 
intent of the determinate sentencing law in California was to narrow disparity 
by eliminating the exercise of release discretion, but to maintain the status 
quo with respect. to "typical~ prison terms. 

Apart f;om concern by some that the length of sentences would in
crease with each legislative session, and by others that a substantial number 
of indeterminately sentenced inmates who had served terms in excess of 
corresponding determinate sentences would be released at once, no significant 
short-term impact on prison population was anticipated. Our analysis of data 
on the first year's determinately sentenced cohort in Section 4.3 suggests 
that larger proportions of felony convictions result in prison s7ntences7 
sentence variation for similar crimes has been narrowed; and med1an terms 
may be lower for burglary, marginally higher for robbery, and lower for all 
felonies combined. In the two years since determinate sentencing went i~to 
effect on July 1, 1977, the volume of newly-received felons is the largest in 
the history of the State, with short-term prison population increases as a 
result. 

Given these findings, it is tempting to c::onclude that determinate 
sentel'lcing has produced greater numbers going to pr ison, but serving ~e~s 
time. There are, however, several confounding factors such as Propos1t10n 
13 which stands to reduce expenditur~s for local corrections; termination 
of the Probation Subsidy Program which had as one goal, diversion of non
dangerous felons to local correctional programs; an~ prior t~en~s t9ward a 
higher probability of receiving a prison sentence g1ven conv1ct10n. 
The fact remains, however, that pre-law expectations of no change in admis
sion volume and "typical" length of stay have apparently been violated. 

The new Indiana criminal code (effective October 1977) is also of 
the determinate variety in that the state parole board no longer has the 
authority to release persons from prison. In addition to a 40-year sentence 
for murder, there are, as in California, four major felony classes carrying 
presumptive sen5ences of 2,5, 10, and 30 years within broad maximum and 
minimum limits. In Indiana judges are free to select any length sentence 
in the allowable range. but deviations from the "presumptive" term must be 
explained on the record. For a given type of aggravating or mitigating 
circumstance, the magnitude of the deviation is left to judicial discretion, 
making the range of prison sentences for a particular type of offense avail
able in Indiana much greater than that available in California. 

A substantial numbei.Qf mandatory imprisonment profJisions appear in 
the new Indiana law, pertaining to second convictions, career criminals, and 
firearm involvement. At the s&~a time, a number of safety valves are provid
ed: the Department of Corrections is authorized to establish definitions of 
custody security levels, noting exp1.~;citly that minimum security need not 
involve incarceration; convictions on i~arges of attempted felonies are 
not subject to mandatory minimum provis{oQs covering their non-attempt 
counterparts; and the maximum available "'lood time ll provided by law halves 
the length of sentences. Most cbservers char.acterized the new Indiana law 
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as a prosecutor's law, noting the increase in negotiating leverage afforded 
to prosecutors by the combinat ~n of severe sanctions and provisions to 
circumvent their imposition. 

As discussed in Chapter 5 the first ten months' experience under 
the new Indiana law found no indication of increased prison admission 
volumes. Comparisons between projected determinate terms and actual terms 
served by those released in a prior year showed substantially lower determi
nate terms for robbery, greater determinate terms for burglary, and approxi
mately equal overall terms. The assumption that maximum (day-for-day) good 
time will be awarded yields the shortest possible determinate terms. We may 
also be seeing those cases which were readily negotiated to short sentences. 
Cases susceptible to longer sentences take longer to process and are not fully 
represented in our sample. Further experience is needed in Indiana to assess 
its impact on sentencing practices. 

Minnesota's Community.corrections Act of 1973, discussed in Chapter 6·, 
sought to improve efficiency and effectiveness in correctional programming 
through the enhancement of caDlRunity-based alternatives. The act offered 
financial incentives to counties for keeping adults convicted of less serious 
felonies and all juveniles under community custody or supervision in lieu of 
State commitment. Other factors remaining constant, one would expect to see 
prison population declines and, in participating counties, possible increases 
in jail population. Counties first began to receive subsidies under the Act 
in July 1973. 

In a limited study of sentencing practices, detailed in Section 6.3, 
we found declining trends among participating counties in the probability of 
incarceration for convicted felons. These decreases began at least one year 
before the effective date of the Act, and occurred in both counties covered 
by the Act and counties which were not covered. Thus CCA can have made at 
ffiost a partial contribution to the observed changes in sentencing. 

Our examination of (statewide) prison population trends found mid-
1974, the point designated as the Act's implementation date for the first 
counties to participate, to be the low point of the seven-year trend begin
ning in 1970. After declining an average of seven percent a year between 1970 
and 1974, the mid-year population count rose by an average of 12 percent a 
year to 1977. Inspection of admission and release statistics indicated that 
the latter was primarily responsible for the population increas~ after 
mid-1974. The instability of release volume clearly violated the ceterus 
paribus clause which qualified expectations regarding prison population. 

The Oregon case study described in Chapter 7 dealt with 1977 
legislation mandating the establishment of guidelines to be used by the 
parole board in determining the length of imprisonment time before parole 
release. Arrayed in a matrix, suggested prison term ranges are specified 
as a function of the seriousness of the offense and the characteristics 
of the offender. FOr each inmate admitted, "scores" are calculated for 
offense seriousness and offender characteristics (e.g., number of prior 
convictions and incarcerations, age at first commitment), and a tentative 
target date for parole is chosen within the corresponding range, a second 
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matrix provides broader renges for cases involving exceptional circumstances 
of aggravation or mitigation. The legislative intent was to provide standards 
for making release decisions, which would vary over time in accordance with 
society's perceptions of "just deserts." Modifications are subject to the 

.' approval of' an advisory commission consisting of parole board members and 
judges. with this mandate, clear expectations for the law's impact on prison 
population were not evident. 

Data on prison population movement showed an annual increase in the 
S~ate's average daily population of 20 percent ~rom 1974 to 1977, due primarily 
to the combination of larger numbers admitted after 1973 ~nd smaller number.s 
released in 1973 and 1974. 

In 1978 over 90 percent of all releases were by parole (as distinct 
from discharge after serving sentence), compared to 50 percent eight years 
earlier. The annual vOlume"of releases increased by an average of nearly 40 
percent from 1975 through 1978, while new admissione began to leve~ off 
during this period, causing average daily population to stabilize 1n that 
latter year. Increases in the proportion of the prison population paroled 
each year also speak to increasing parole activity in recent years. The role 
of the parole board in Oregon clearly changed during the last decade, and its 
level of activity during the latter half of the decade kept pace with prison 
population. As will be discussed further in ~ection 1.4 and i~ Chapter 7, , 
the Oregon legislation appears to have forma11zed parole polic1es and proce
dures that were already in force. 

1.3 Secondary Effects and Unin~ended Consequences 

The revision of statutory provisions governing sentencing and release 
may also give rise to a host of side effects, due in large measure to actual 
and perceived shifts in the discretionary leverage afforded to various system 
actors. These unintended consequences mayor may not violate legislative 
intent, but they could'prove detrimental, at least in the short run, to the 
administration of justice in several ways. 

The elimination of parole as a release mechanism (though perhaps not 
as a condition of release), for example, significantly enhances the importance 
of good time provisions in California and Indiana which if awarded could 
reduce the time actually served by factors of 33 and 50 percent, respectively. 
In these cases, the discretionary authority to determine length of stay in 
prison shifts from the parol.e board to correctional officials--indeed, correc
tional officers. Leverage over the prison stay of inmates is theoretically 
augmented by their decision on how to handle violations of institutional 
rules and other forms of inmate misbehavior. 

In another example, the removal of a judge's authority to impose 
probation sentences under mandatory sentencing schemes would seem to give 
prosecutors considerably ~hre bargaining leverage than might otherwise be the 
case. Indiana ob~ervera noted this possibility and s~ort-term statistics on 
admissions and pt'ojected terms seem to bear this out. Plea llegotiation 
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strategies were also altered in Florida and in Oregon, in the l~tter case oue 
to the knowledge of prison terms likely to be served under the matrix ranges. 

More generally, flat-time sentencing provisions are often perceived as 
affording stAte legislatures greater discretionary authority, at a policy 
level, in setting sancttpns against criminal behavior and in defining seri
ousness. This was found to be the case in California 'where the derivation of 
prison santences is closely guided by statute, and in Florida, where the 
legislature wished to ensure that a minimum of three full years would be 
served for convictions of targeted felonies. 

Whether or not the range of possible unintended consequences ~f 
legislative reform are considered seriously before the fact, it is clear that 
some of them may actually conflict with legislative intent. In cases where 
more severe sanctions are introduced,·· defense 'tactics may shift toward 
greater delay, such as asking for trials in cases that would hav.:! been pled 
before the change. Section 2.4 will describe an enormous build-up of judi
cial backlog in New York as a result of the mandatory drug law there, which 
affected the efficiency of the justice system in that state for several 
years. The evaluation of the Massachusetts mandatory gun law, also discussed 
in Section 2.4, found greater use of delay tactics by the defense and a 
significant decrease in conviction likelihood. 

The administration of justice involves much more t.han the direct 
imposition of punitive sanctions against those who violate the law. The 
complex network of decisions constituting the criminal justice system, 
designed to protect individuals against miscarriages of jus1;ice and afford 
them due process, gives rise to a host of possible secondary effec:ts of 
changes to criminal statutes. The case studies clearly demonstrat~; how 
these effects would hamper predictions of the impact of such laws on prison 
population. 

1.4 The Public Context of Statutory Revision 

The third issue examined in the case studies dealt with the possi
bility that common forces were driving both legislative initiatives and 
institutional populations. Public calls for law and order, for example, 
might simultaneously drive legislators to pass "tougher" laws, lead to 

." stricter enforcement, cause judges to impose harsher penalties, and reduce 
the rate of release on parole. It would be difficult to argue in such a case 
that tougher laws were the cause of harsher sanctions. 

The issue of unqerlying forces is a ~eriou~~ but unavoidable con
founding factor in attempts to predict the impact of n¢w sentencing and 
release statutes on prison population. Such forces may be in the form of 
public attitudes, criminal justice system workloads, prevailing policies and 
practices within and among criminal justice agencies (in turn, a function of 
the views held by system administrators and manager~), or the ~vailability of 
resources. 
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. Two of th~ case studies provided indications ~f underlying forpes at 
wc:>r~. Our analys1s of sentencing practices in the Minnesota case study found 
~lm1lar trend~ away from,prison sentences in the counties which participated 
1~ the,commun1tY,COrrect1ons Act and the counties which declined participa
t10n (In the penod cover~d by the analysis), raising the possibility that 
other forces we~e responsIble for the common trend exhibited by the two 
samples. ~n Oregon, th~ paro~e board sought legislation which would give it 
the author~ty t~ establ1sh pr1son term standards with which it had already 
been e~perlment1ng for two years. The increase in paroling activity that 
began 1n 1976 ~ay well have reflected the initial guidelines which th~ parole 
boa~d began uS1ng on an experimental basis in late 1975. In addition to 
mak~ng parole release decisions more explicit and to making it possible to 
est1ma~e the length,of prison terms with some degree of confidence (as under 
determ1nate sentenclng systems), the Oregon legislation provided an expedient 
safety valve for prison overcrowding that relied solely on administrative 
procedure. Similar theories could also be developed for the other case 
studies. 

1.5 Summary 

Reform proposals dealing with sentencing and release have found 
broad popular support among conservatives and liberals alike. That each 
~roup h~s foun~ these proposals consonant with vastly differing political 
1deolog1es, suggests that any result may be unlikely to satisfy expectations 
for ref~rm. The authors of a preliminary analysis of Indiana's new determinate 
sentenc1ng code have V8ted the extravagant prom~.ses associated with the 
change in that state: 

"In the eyes of one interest group or araother, the new 
Indiana Penal code is variously expected to increase 
deterrence, increase humaneness, decrease discretion 
, " , 
1ncrease pr1son populat1ons; make penalties more appro-
priate to the offense, equalize penalties, reduce arbi
tra~i~ess, increase public protection, increase system 
eff1c1ency, reduce harshness and reduce leniency. Someone 
is bound to be disappointed." 

Similarly, Volume II of this report has noted the conflicting predictions 
about the consequences of proposed legislative changes: 

"In Illinois, for example, different groups--all supporters 
of determinate sentencing--variously claimed that it would 
have no net impact on population, that it would reduce it, 
and that it would imprison more criminals." 

This uncertainty of purpose and effect has generally characterized 
t~e ~hanges we have studied here. Even after implementation, it is sometimes 
d1fflcult to tell ~hat chan~es in prison and jail populations are consequences 
o~ the law •. What 1S clear 1S that a prediction of consequences based on a 
llteral read1ng of the law's proviSions is unlikely to provide a reliable 
guide to actual consequences. 
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I While the laws may not change the n~~~mber of 'Y.t~ople going to prison, 
they may substantially alter the distr ibution of dis,l;lr.etion among actors in 
the criminal justice system, reducing the power of parole boards and/or 
judges, while enhancing that of law enforcement officials and prosecutors. ' 

1.6 Implications for Prison Population Proj~'tions 

The issues presented in the previous section give rise to serious 
questions about the predictability of prison population as a function of 
statutory provisions governing sentencing and release. We have seen that 
expectations for what these types of reform are to accomplish vary enor
mously and are often conflicting. In states where the criminal justice 
system has well established policies for dealing with those accused or 
convicted of crimes under existing statute, the passage of new laws is likely 
to see a number of unintended consequences. Given the large number of 
variables in addition to statutory provisions that may affect prison popula
tion, and the problem of measuring many of them in a meaningful fashion, and 
shifts in the locus of discretion, reliable long~term impact projections 
are simply not possible at this time. 

In Chapter 8 several areas are outlined that may be ripe for future 
. research • 'More narrowly focused studies should be undertaken on the effects 
of chanqing statutes on policies and practices of specific agencies, in rela
tion to other factors which are believed to affect these agencies' contribu
tion to the criminal justice system workload. One such study rllight, for 
example, focus upon sentencinq or release statutes as one of many possible 
factors that shape plea negotiation policies, in an effort to measure the 
r~lative contribution of these statutes. variation in policies governing the 
denial of good,time, particularly in states where release by a paroling 
authority is no longer possible in most cases, also'seems to be a fruitful 
area of research. At the other extreme, further work on models of the total 
criminal justice system would be valuable as a means of understanding the 
many interrelations among its components. While the utility of such models 
for predictive p~~poses has been called into question, they provide a frame
work for the "mini-studies" which are discussed in Chapter 8. 

Finally, we note that.data quality and flexibility for deriving 
measures of interest need further enhancement. Further efforts to standardize 
the definition of key variables (even as basic as "imprisonable crimes") are 
also necessary if the experience of some jurisdictions is to be of value to 
others contemplating similar initiatives. While much has been accomplished 
through the de~~lopment of statistical systems which use a single uni~ of 
count for system transactions (e.g., Offender-Based Transaction Statistics 
and Prosecutors Management Information System), lack of comparability in 
classification and counting methods among agencies remains a problem in most 
jurisdictions. 
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Chapter 1 ': NOTES 

1. P.L. 94-503, Section 402(e) of the crime Control Act. 

2. The number of adults serving sentences of more than a year in state 
and federal institutions rose from 198,061 on December 31, 1971 to 
263,291 on December 31, 1976. Source: National Prisoner Statistics 
Bulletins published by the National Criminal Justice Information and 
~atistics Service. 

3. The Harris survey found agreement with this statement riSing from 49 
percent in 1967 to 74 percent in 1977. QUoted in Nicolette Parisi et 
al., ~cebook of Criminal Justice Statistics - 1978. Law Enforcement 
Assistance Administration, National Criminal Justice Information and 
Statistics Service, 1979. 

4. The specific firearm statute had to be cited in the commitment papers 
in order for the mandatory minimum three-year term to apply. Thus, a 
defendant could be convicted of armed robtary and sentenced to prison, 
but need not fall under the three-year provision • 

5. The,Community Release Board established under the law will, among 
other things, continue to make decisions on parole release of lifers. 

6. This trend reflected relatively stable numbers sentenced to prison 
against declining numbers sentenced, suggesting the possibility that 
those not likely to receive prison sentences had been "diverted" from 
the system prior to sentencing. 

7. Sentence ranges for these four Indiana felony classes are 2 to 4 years, 
2 to 8 years, 6 to 20 years, and 20 to 50 years, respectively. 

8. As noted already, however, those sentenced during the f+rst ten months 
of the new law may pr~ve to be atypical over the lonq run. 

Todd R. Clear, John D. Hewitt, 
and the Determinate Sentence: 
Time Served," Journal of Crime 

and Robe:i:'t~; :Regoli, "Discretion 
Its Distribution, Control and Effect on 
and Delinquency (October1~78). 
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Chapter 2 " 
BACKGROUND ON SENTENCING AND RELEASE REFORMS <.-

2.1 The Medicsl Model of Imprisonment 

During this century, the debates on sentencing and imprisonment have 
revolved largely around the issues of retribution and rehabilitation. For 
most of this century it has been widely held in the United States that ~ne 
chief aim of criminal sanctioning is the rehabilitation of the individual 
offender. The notion that prisons might be treatment facilities for offenders 
goes back to the early nineteenth century. By the close of the nineteenth 
century, penal 'reformers were increasingly interested in linking time served 
to rehabilitative prygress and the beginnings of indeterminate sentencing and 
parole were evident. 

Retribution, by the turn of the century, had been disavowed by many 
legal theorists as both un~cientific and uncivilized. Roscoe Pound, 
writing in 1906, observed: 

"Revenge and the modern expression, plmishment, belong to 
the past of legal history." 

The Positivist School of criminology, despite its several divergences in 
theory, re-emphasized the individualized treatment basis for punishment. 
This rehabilitative thrust, encouraged by the growth of the social ~ciences 
and the professionalization of social work, gave impetus to the ~ovement away 
from determinate sentencing toward having parole boards determirie length of 
time served in prison with refe~ence to rehabilitative progress. The inde
terminate sentence, which by the 1930's characterized virtually every state 
senten~ing code, was testimony to the political force of the rehabilitation 
ideal. The amount of time served became as much determined by rehabilita
tive progress as by the severity of the offenses for which prisoners had been 
convicted. Legislatures often made explicit the rehabilitative ~rpose of 
correctional facilities in language similar to that of Missouri: 

'ilrithe correctional~raatmAntapplied to each inmate, 
reformation of the inmate, his society and--m6ral irg,prQve
ment, and his.rehabilitation toward useful, productive and 
law-abiding citizenship should be guiding factors and 
aims." 

Although the rehabilitative purpose of correctional facilities was 
widely endorsed for much of this century, it was not until the late 1950's 
that it took on a real vigor at the operational level. While much of what 
took place in prisons was very far from the medical model, the analogy with 
the hospital did influence many of the pioneers of correctional treatment. 
The California Department of Corrections was without question the leader, and 
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its influence 8X6ended across the cOUJltry and beyond.5 The prison riots of 
the early 1950's and the emerging socioloqyof the prison with its scrutiny 
of institutional subculture, led to the view that prison should, a,ndRttJ:'h~pe 

could, be changed from a place of confinement, with many negative and dama~' 
ing fea'tures, to a positive setting for personal qrowth and chaJ7Lge.At its 
most extreme, this theme was expressed in ter.ms of the prison becoming a 
therapeutic community borro-#ing from the work of Maxwell Jones and others in 
psychiatric settings.' The President's Crime Commission in 1967 recommend
ed that correctional institutions be small, adjacent to urban ceBters and be 
based upon a "collaborative regime between staff and prisoners." 

2.2 The Movement Toward Determinacy 

What has been characterized as the medical model of imprisonment and 
more generally corrections, is premised on the notion tha'c. sanctioning should 
be tailo~ed to the i~dividual offender. Under this model, the,determination 
of how an offender is to be treated, for how long, and under what circumstances 
was left to the discretion of judicial and administrative authorities. Begin
ning in the late 1960's, a move to control this discretion gained momentum, 
resulting in the present trend towards greater determinacy in sentencing and 
release decisions. As this section will i~dicate, this movement has found 
support among a broad audience concerned with the fa~lure of the nation's 
prisons to provide an environment conducive to rehab11itation. The perceived 
ineffectiveness of rehabilitation programs and 'the ethic of "constructive 
coercion," the alleged disparities in time served by comparable offenders for 
comparable crimes, and a renewed emphasis on the purposes of retribution, 
deterrence. and in:capacitation--~ll contributed to the attack on indeterminate 
sentencing and parole. 

Fairness and Uniformity 

Skepticism toward the indeterminate s~ntenc~ began in the late 1960's, 
in large part, a result of prisoners' protests regarding their conditions of 
confinement. The new visibility of prigoners' rights was partly an outgrowth 
of the civil rights and war resistance movements which some observers claimed 
"had resulted in the imprisonment of more middle-class persons,c;loser to the 
sources 09 power, influence, and publicity than was the 'core i population of 
prisons." Uncertainty about when prisoners would be released--a fundamen
tal consequence of indeterminate sentencing and parole release--began to 
surface as amajox: prisoners' rights issue. 

Adding further stimulus for reform, the prisoners' rights movement 
was buttressed by a reversal in the "hands-off" policy of the courts. The 
1971 Attica ~prising is generally credited with arousing judicial concern 
for the conditions of confinement. Since that time the cour~s have in:ervened 
with increasing frequency in the day-to-day operations of pr1sons and Jails, 
often establishing and enforcing minimum standards of institutional adequacy. 

Prisoners' ri~hts issues, particularly those relating to the uncer
tainty associated ~ith the duration of prison terms, were voiced most 
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prominently i.n California which at the time had a wholly indeterminate system 
of sentencing. The California situation prompted the formation of a "working 
group" of the American Friends Service Committee which in 1971 published the 
book, Struggle for Justice. Arquing basically on moral grounds, the Friends 
asserted ~hat "Instead of p.r~otinq rehabilitation, the individualized sY,~em 
promotes 1nhumanity, discr:i.J!l1nation, hypocrisy and a sense of injustice." 
Citing the indeterminate sentence as a control mechanism for most of those 
involved in the administration of justice, the authors charged that "the 
rehabilitative systEWoffered prison administrators [control over} the size 
and flow of the prison population ••• as suits their purposes." In posit
ing their view ~,f the proper role of crimj.nal law, they suggested that only a 
narr.owaspectof the individual--his Qriminal act or acts--is appropriately 
considered, ,and that the rele9ant sanctions be applied uniformly to the 
degree pos1i<:Lble. The view that indeterminate sentencing be abolished was 
later ShClXGa by Richard H. Mf_~e, former Director of Corrections in californi, 
tha'~~~,~~~te that had led the movement to embrace the rehabilitation id~~L1 

The morui objections expressed by the Friends Committee were comple
mented by the publication of£riminal Sentences: Law Without Order by 
federal Judge Marv~n Fran~el in 1972, which focused on "uv~hecked and sweeping 
powers we give to Judges 1n the fashioning of sentences." While Frankel 
did not wholly reject rehabilitation as an ideal, he did affirm the Friende-

' view that "indeterminate sentencing, as thus far employed and justified, has 
produced more cruelty and injustice than the benefits its supporters envisage." 
He concluded with a proposal (for the federal syst:em) calling for the creation 
of a Commission on SentenCing which would be respcmsible for studying sentenc
ing, corrections and parole, the formulation of l,aws and rules suggested by 
these stUdies, and the enactment of rules tc:)ward the provision of guidance in 
sentenCing decisions. 

Frankelis view was supported by a number of assessments of sentencing 
variations, with indications of disparity emerging from virtVJily every 
study, whether based on statistiG!F--or courtroom obl3ervation. State-by-
state statistics on the length'of time spent in pr.ison prior to first release,' 
published by the feder<ll:'Bureau of Prisons in 1971 showed, for example, that 
62.5 percent of tho.sereleased from Min~esota priscms had served more than 
ten years, while none of those released from Vermont prisons had served more 
than five ye~rs. Similar d;i~parities were found among sentences: only three 
percent of'~washington p:r;iaoners released in 1971 had been sentenced to one to 
five years, while 86 percent in South Dakota had received sentences in that 
range. 

One explanation of wide disparities in measures of time served lies 
in the variation among states in who receives prison sentences. Thus, in the 
Minnesota/Vermont com};!a.rison, it could be arqued that only those convicted of 
the most serious crimes (carrying lengthy terms) received prison sentences in 
Minnesota, while in Vermont many of those convicted were sentenced on rela
tirely minor crimes and ser.ved short terms. This explanation, however, also 
transfers the charge of disparity from time served to the imprisonment 
decision. 
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. . , b ted when canpar iniJ sen tences imposed by 
, Dl.sparltl.e~ h~ve a!/~g, een ~~t Alan M. Dershowitz reported on a 

different judges,wl.thl.nt-he same co tw~yearperiod in Montgomery County, , 
studY1if s~n:enclng paFterns ~v~~""aimP;Sed prison sentences in 77 percent of 
Oh io, whJ..c~ fc:>und. tha~ one J u -,,~ . .' im risoned 7 only 17 percent of those 
robbery COn'o.Tl.1::tl.OnS, whl.le· another dJ~~flgfe p "" such as this could be explained 
convicted of robbery. Frequently, 1. erence~ . , • 
only in terms of the pJ:oclivities of t~e sentenclng Judges. 

The U.S. Board of Paro1.e (n~. the u~s. Parole eommi.~~on) .~::r "!:: of 
target/of particularly intensiv~ cr~tlcl~I!1 l~~t~: ;~~~~u!:~~s~.defensi;e 
lack of procedural due process,· arbltrannesl:i"p d ,. and working at 
self-protective. ness, failure to specify reasons for le~latslO~'5 The Board's 

b'l't t' were among the camp aln • cross-p~rpos.es- to r~h~ ~ 1 .a lone a 'collaborative study with a 
response to this cntlclsm t~Ok~~~f;~~:o~fof Rutgers University and Leslie 
research team headed bY,Don .• f N York at Albany. The purpose of the 
Wilkins of the s~ate unlverslt~ 0. eWrticuI~icn of general paroling poli
study was toasslst t~e Board In ~t~dal'n~ mat~ix which gives nominal time to 

' nd its main product was a gUl e 1 ,.:: - d 
cles, a . _ ~ t' ns of offense severity and offen er be served before parole, as _unc 10 , 
char~cter istics ...."" 0/.,., 

The Effectiveness of Correctional Treatment 

the issues of fai.rness and uniformity, disillusionment 
In additiQn to of rehabilitation programs was added to the determi'.la~y wj.th-t-ne=effective~ess. . 'treatmentcriminals could be rehabll1-

debate. Th~ hope t:hat Wlt~ app~~~r~~!epUblication of a paper in 1974 by 
tated, rece~ved a1eevere b ow ~l. some 231 research studies completed 
Robert Martinson~ Afte~hrev~~:~~Iveness of correctional treatment, Martin-between 1945 and. 1967 on e e 
son and his colleagues concluded that: 

"With few and isolated exceptions, 
efforts that have been reported so 
c1able effect on recidivism." 

the rehabilitative 
far have had no appre-

- 'd" as evaluated as a function of In those studies where recl.lvdlsm W Its Some of the stUdies found . d '1son there were mlxe resu • . 
t,Ame serve ln pr , ,'~ ,.·d ea~IiEi?lhan the scheduled parol~ . 

-;-:c
that 

when. ~~l~ase frc:xn prlson ociur~:riod was no worse than when rel~~ae'~ 
date, recldlvlsm dun~g the_~_r:~7&-' i ther study f()un(l'recidivism.~tes ty. 
occur red0'.l the, sched.~ledc; aate ~ ~~t only" up' to three years1/~t~~teafter,. 
decr4:)sse Wl th" ,~!m$- spenfal.n pnson, d" ~ Which focu'sed on' ~!0~ci"fic offender 
they' ~~~r.., to l'.lcreas~. ," Othelr st~yl~e~ause they failed ,to control for type ~, ,types, ~ed ~o mtted flndlngs, arge .,V 
of inst;..ltutlon. 

t ' dl.' d ' that the apparent ineffective-... ,., ust be re; .... lized·, as Mar lnson , , I' ..:.~m ? may stem .V\artly from techniQal difflCU tles ness of treat.ment ~c.rategies r:-
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inherent~· in research studies of this nature. '!be only instances of recidivism 
that dim be measured are those which are detected and reported. Unfortunately, 
of lenses not known to law enforcementoffi.cials are also not reliably known 
by researche~§. Even more fundamental is the research Droblem of conducting .. ~-'"/ -
true experLments to control for those factors which may also contribute to 
the recidivism outcome. Regardless of the technical caveats, however, the 
lack of systematic, replicated POsitive results clearly served to d~inish 
the position of rehabilitation in the debate on the purposes of criminal sanctions. 

Martinson's find~nqs notwithstandin9~ fai)rris in ~ Future of Impris
onment, proposed the retention of th~':'I;~-1uable aspects of the rehabilitative 
ideal largely by eliminating the ~pulsory nature of participatioh in 
rehabi1~&ation programs a~ a criterion in the decision to 9r~nt release on 
parole. This view s~gested that "forced rehabilitation~ is rarely 
achieVed and that an unnecessary degree of social control is permitted under 
the name of rehabilitation. Urging that neither the time nor the condit~ons 
of imprisonment be tied. to suchP~99t:aJijlh"Mor.ri1l~i; PrOpOsals"called for 

' setting the parole: releasE!'date Within a few weeks of admission to prison. 
. Thr.ee guiding firinciples for the decision to imprison were offered: . 

• that the least restrictive (punitive) I:Uifu::tl;Dn_ n~C~~i'lary 
toaCih'ie".re~ defined social purPoses should be impOsecl~" -

• that predictibn of future criminality not be considered 
indetermining. whether imprisonment is approptiate1 

• that thfl sanction impGsed not exceed that which is 
"deserved" by the most recent crime or crimes for which 
the offender is being sentenced. 

Given the deci~ion to.~prison, gradUated testing of increased increments of 
freedom (e.g,LfurI6Ilghs, work or education release) would be. substituted for 
predictions of suitability for release. In short, for reasons of both prin
ciple and political feaSibility, Morris argued against drastic reform $ucb 
as that suggested in~_trUggle,.for JUStice. 

The' ,Re-Emergence of Retribution -
Writing fram the perspecti~e of a policy analyst, James Q. Wilson 

did not deal with the issue of whether the medical model of corrections is 
v~abl~f~but ~ather with the,~ssible cr~~ reduction effects of~ncapacita
tlon. . Notlng the self-eV1dent proposltlon that those who are lncarcera
ted cannot commit crimes against the SOciety outside, Wilson proposed that 
s~ntencing be the primary task of the court system; that uniform sentencing 
standards be applied and that deprivation of liberty, even if brief, be the 
penalty extracted for every "non-trivial" offense, with inc~eased penalties 
upon suosequent convictions. Under these propoEials, the potential incapaci
tati'"e e,ffect on crime 9f greater certainty of imprisonment takes -priority 
over th,! rehabi-litati~ purpose of corrections. 
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The notion that punishment is the rightful primary purpose of impris
onment was explored from a philosophical standpoint in the writings of 
~rnes~2van den Haag in punishin2 Criminals. Citing Martinson, he argues 
that: 

" ••• given the evidence we now have we should no longer 
regard rehabilitation as the major purpose to ~hich p~nis~
ment is suited. Retribution, deterrence, and 1ncapac1tat1on 
should have priority." 

His vie~~int regarding the criteria for establishing the length of prison 
terms ~oes beyond Morris'. V~n den Haag justifies "risk of recid~vism" as a 
criterion in noting that pri.ority should be.given to "the protect1on of 
society" over "the freedom 'nd comfort of offenders." 

Von Hirsch concurs with van den Haag on the significance of the 
"desert" principiein the book Doing Justice: The Choice o£.punishme~. 
Beginning with th~ premise that under "just deserts" t~e bas1s f~r b,:oad 
sentencing discretion is removed, von Hirsch p~oceedS 1n develop1ng a frame
work for sentencing standards. Here, p~esumpt1ve sentences, based on the . 
seriousness of the crime, would be the disposition fo~ most offenders conv!c
ted of that cri,~~ with limited room fo~ departure for aggra~~ting and 
mitigating cil~umstances--these also gU1ded by standards •. W1th the desert 
principle g~erning the establishment of st~ndards, von H1rsch"add~~sses the 
question of future dangerousness by suggest1ng th~t for the~e spec1al 
situations, [the authority to extend the term of 1ncarcerat10n b~Jond that 
which is deserved] be narrowly defined in the sentencing rules." 

2.3 The Role of Community-Based Corrections 

In any discussion of the ideal of rehabilitation, the role of commu
nity corrections cannot be overlooked. Indeed, the argument that cu~todi.a~ 
facilities are ineffective ~etting,'3 for rehabilitation has not only 1ntensl
fied the concern for more explicit articulation of sentencing policies~ it 
has also supported the case for developing community-based alternatives to 
prison. 

Probation is the most frequently used alter~ative to prison. In 
1931, when probation was still v~iY undeveloped in many jurisdictions, the 
Wickersham Committee urged that: 

"No man should be seftt to a penal institution unless it is 
definitely determined that he is not a fit subject for 
probation. ·To this end it is urged that every effort be. 
made to broaden probation and provide more and better 
probation supervision." 

Years later the president's Crime Commission advocated this position again, 
and ~lso argued for the development of communit~-based pr~~~g which are 
an intermediate sanction between probation and 1noarcerat10n. It was, 
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however, the National AdviSory Commission on Criminal Justice Standards and 
Goals, in 1973, which made such alternatives a major policy recommendation. 
The National ldvisory Commission stated: "The Commission considers community
based corrections as the most promising means of accomplishing the changes 
in offe~der t~~avior that th~ public expects--and in fact now demands--of 
correct10ns." The Commiss10n added: "From the st~ndpoint of rehabilita
tion and reintegration, the major adult institutions ope~,ted by the states 
represent the least promising component of corrections." This report 
takes the position that "more offenders should be diverted from such adult 
institutions, that much of their present populations should be transferred to 
community-based programs, and that the construction of new major institutions 
should be postponed until .such diversions and transfers have been achieved 
and the need for additional institutions is clearly established." As these 
words were printed, state prison populations were entering a period of rapid 
growth that would bring a net increase of 48 percent in the five years from 
1973 to 1978. Despite this pressure¥ in March 1978 state corrections agencies 
reported that less than five percent of all state sen~lnced prisoners 
nationwide were housed in community-based facilities. 

2.4 Proposed Reforms 

To a large extent, the same forces that shaped the scholarly debates 
on the purposes of criminal sentencing and imprisonment have led, in turn 
to a variety of legislative proposals to change sentencing and release 
practices. A~though rejecting the medical model of corrections to varying 
degrees, proposals based on njustice" and "just deserts" models of sentencing 
share the general desire to reduce unwarranted disparity and curtail the 
discretion available in sanctioning. Other proposals have sought to enhance 
community-based correctional programming through legislative action. Four 
general types of proposals are discussed in the subsections which follow. 

Mandatory Sentenci~g 

Mandatory sentencing laws seek to eliminate the discretion of the 
judge to suspend prison sentences or grant probation, and they often stipulate 
that a minimum term of imprisonment be served. These laws typically apply 
only to specific classes of offenses, such as dealing in narcotics or possess
ing (or using) a dangerous weapon or firearm in the c~~ission of a felony, 
or to specific classes of offenders, such as "ca~eer criminals" or "repeat 
~ffe~ders." 2~ey also frequently accompany sentences whose maximUm is life 
1mpr lsonment. 

The intents of mandatory minimum sentencing laws are to deter through 
the increased threat of imprisonment, and to enhance public safety through 
the incapacitation of those who would otherwise commit crimes. The combined 
effects of deterrence and incapacitation on crime levels and the relative 
importance o~ each oonti~u~ to b~ debated.and36esearched, and the ~iterature, 
both theoret1cal and emp1r1cal, 1S extens1ve. Mandatory sentenc1ng and 
mandatory minimum sentencing laws generally reflect the belief that law and 
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order must be preserved, by prohibiting sentences that are viewed as too 
lenient. This principle is consistent with one wh:i,~~b rejects rehabilitation 
as the pr ima·ry purpose of corrections: it simply ignures the rehabilitation 
issue altogether. 

A report, recently released by the Rand Corporation, assesses the 
impact of hypothetical mandatory sentencing laws on crime levels and prison 
population using a sample of 625 persons convio~~fr~ mid-1968 to mid-1970, 
of burglary, robbery, rape, aggravated ass~ult, " homici.ile;tl""utQ. the~tf ·sellifig 
drugs, and grand larceny, in Denver, Colorado ~istrict Court.~' Data were 
collected Ion personal characteristics, prior criminal record, court disposi
tion of the current offense, and recidivism during a two-year follow-up. 
These data were then applied against a variety of hypothetical sentencing 
options which differed by l~ngth of mandatory term, type of felony, and prior 
felony record. The researchers estimated that if the most severe option--a 
five-year prison term for any felony, with or without a prior record--had 
beel'l imposed following those convictions prior to the "current" conviction 
(if any), 45 percent of the "current" offenses would have been averted. The 
estimated impact on prison population in this case was found to be far more 
dramatic--an increase of 450 percent. At the other extreme, one-year manda
tory sentences for second felony convictions, regardless of type, yielded 
estimates of a three percent decline in crime and a 15 percent increase in 
prison population. 

In contrast to the hypothetical scenarios of the Rand re~r~~ the 
final report of the Joint Committee on New York Drug Law Evaluatl0n 
provides some empirical results on the nature !~d ex~ent of that mandatory 
sentencing law's impact between 1973 and 1976. Brlefly, the New York 
Drug Law mandated that any person, other than a Youthful Offender (ages 16 
through 18), or an informant, indicted for selling heroin must, if convicted, 
be sentenced to a p~!son term of a~ least one.year and upon releas~, remain 
on parole for life. The same law also provlded for mandatory prlson 
terms for second or subsequent felony convictions generally and raised 
penalties for other (non-narcotic) drug convictions. The law was enacted in 
1973, and the evaluation covered some three and one-half years under its 
regime. 

The Committee's evaluation found no evidence of sustained reduction 
in heroin use and no change in the number of crimes committed by known 
narcotics users. Moreover, for New York City, the recidivist sentencing 
(predicate felony) provision was determined not to have significantly deterred 
prior felons from committing additional crimes. The evaluation also found 
that drug law sentences did not constitute a significantly larger fraction of 
annual new commitments to prison than in the past, and that the number of 
inmates who had been convicted of drug felonies, as a proportion of total 
prison population, was the same in December 1975 as in June 1973. On this 
latter point, the evaluation noted that the backlog of the most serious cases 
(i.e., involving the longest minimum prison terms), once disposed, might 
raise this proportion in the future. Indeed, because the time between 
indictment and conviction was extended substantially by increased demands for 
trial and the use of postponement tactics, it was not until 1977 that the 
force of the b.w began to be seen in an incarceration level that exceeded 
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2,100 persons per annum for these offenses. While this only slightly exceeded 
the previous maximum set in 1972, sentences under the new law were potentially 
much longer, while charges were less severe than those of the earlier period.35 

In summary, the New York Drug Law Evaluation found no apparent impact 
on drug. use and consequent criminality and several adverse effects on case 
processlng. More than three years passed before the courts were able to 
reverse the backlog and impose the mandated sanctions. Yet in the latter 
years of the law, it began to appear that penalties were especially severe 
for lesser offenders, without any clear reduction in the activity of major 
pushers. In 1979 the law was amended to reduce the severity of its sanctions 
and to restore judicial discretion in dealing with first offenders. 

A number of states ~ave mandatory minimum sentencing laws for fire
arm-re~ated offenses. Florlda's felony-firearm law, the subject of the case 
~tudY.ln Chapter 3, requires that a term of at least three years be served 
ln pr~son by t~ose co~victed or possessing a firearm while committing certain 
fe~onle~. COll~ ~ftln, at the Center for Research on Social Organizations, 
U~lv~rslty of Mlchlgan at Ann Arbor, is currently conducti~g a study of the 
~lchlgan Fel~ny Firearm Law on Detroit's Recorder's Court. This law, 
lmplemented ln January 1977, stipulates that two years imprisonment be served 
consecuti~ely with a prison sentence imposed for a conviction on the primary 
felony, Wl~h susP7nsion,.pr~ba~io~ and early parole prohibited. The prosecu
tor for ~lS pa~tlcular Jurlsdlctl0n has ordered that this statute be charged 
when a fl~earm lS present and has prohibited subsequent charge reduction, 
thereby, ln theory, further reducing the discretion of the system to circum
vent the legislative intent. 

Finally, an evaluation of Massachusetts' widely publicized gun law 
("And Nobody Can Get You Out"), effective in April 1975, which imposes a 
o~e-year ~andatory term of imprisonment on those convicted of carrying any 
~lrearm Wl~hout.proper ~uthorization (r~gardless of whether its possession is 
1n ~onnectlon.wlth a crlme), has just been completed under a grant from the 
Natl0nal Instltute of Justice to Boston university's Center for Criminal 
Justice •. This study e~amined several areas in which the law was e~~ected to 
have an 1mpact and arrlved at a number of interesting conclusions: 

• The introduction of the 1.IW did have an impact on 
firearm assaults (which apparently began prior to the 
efl~ctive date of the law as a result of considerable 
publicity), but the decline was offset by increases in 
non-firearm assaults. 

• Armed robbery showed decreases for two years following 
the law's effective date, but began to rise again. 

• The probability of conviction on charges of carrying a 
firearm declined from nearly half in the year prior to 
the law to about one-quarter in each of the two years 
following the law. 
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• Plea bargaining continued to play' an important role in 
the disposition of cases. In some cases, charges were 
dismissed or reduced so that the defendant could receive 
a suspended sentenc.e. 

• Defendants ~re more prone to appeal for a trial de 
novo -- obtaining a second chance for acquittal by a 
higher level court or delaying the inevitable convic
tion -- at a much gteater rate. There was also a trend 
toward increased use of trials under the law. 

Determinate Sentencing 

The term "determinate sentencing" is highly ambiguous. In this 
volume, a system of penal si"i?ctions is designated as determinate if, barring 
time off for good behavior (i.e., complying with the rules of the institu
tion) or the loss of such time, there is no administratiJI discretion as to 
when most prisoners are to be released from confinement. Such decisions 
are typically made by parole boards under indeterminate sentencing, based 
on the prisoner's "readiness" for release. Under determinate sentencing as 
defined above, the date of release can be known at the time a prison sentence 
is imposed (again within the range provided by good time allow~nces). It 
should also be observed that the decision whether or not to impose a prison 
sentence need not differ between determinate and indeterminate sentencing~ 
either can stipulate conditions under whicb prison sentences are mandatory. 
Thus, mandatory sentences or even mandatory minimum sentences can be part of 
determinate or indeter.minate systems. 

Under determinate sentencing thus defined, the length of imprisonment, 
given a prison sentence, iJtA~ubject to variation allowed within legislativ~ly 
prescribed sanctions avaiiable to the sentencing judge and good time allowances 
available to prison administrators. Since under most indeterminate sentencing 
systems, the awarding of good time advances the parole eligibility date but 
does hot guarantee release on parole, the exercise of good time provisions 
assumes greater significance under determinate sentencing systems. 

Ironically, the first new determinate sentencing code, which became 
effective on May 1, 1976 in the state of Maine, did not stem from an abandon
me·nt of the rehabilitative ideal, but rather from more sweeping changes to 
the criminal code in bringing common law together urider a unified system. 
Indeed the first purpose listed under Chapter 47, General Sentencing Provi
sions, indicates that the Maine legislation seemed not to be cognizant 
of the ongoing debate on whether the purposes of sentencing could be simul
taneously achieved: 

"To prevent crime through the deter~ent effect of 
sentences, the rehabilitation of convicted persons, and the 
restraint of convicted persons when required in the interest 
of public safety." 
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By abolishing the function of the parole board to decide when prisoners 
~hould be release~, as well.as the parole supervision function, and providing 
JUd~es t~e exclusIve. authorIty to impose fixed sentences not exceeding 
legIslatIvely-establIshed maxima, deteaainate sentencing in Maine served to 
enhance accountability f~§ the exercise of discretion rather than to reduce 
discretionary authority. 

A recently completed study of the impact of the new Maine law on the 
administration of justice found that in the first year: 4U 

• The use of incarceration was less frequent. 

• The length of incarceration was shorter for Class Band 
C offenses (carrying a possible maximum of 10 and 5 
yeats, respectively), but longer for Class A offenses 
(carrying a possible maximum of 20 years). 

• Variation among sentences increaseq., due mainly to a 
small number of very long sentences. 

• Very little of the variance in the distribution of 
sentences pte- and post-code can be explained by 
"justifiable" variables such as offense severity and 
prior incarceration experience. 

The researchers noted that these results were unintended under the new code, 
and that they were probably due to the "increased authority and visibility of 
the judiciary (leading to) social psychological pressure towards moderation." 

. ~lthough the second state to implement a dete~minate sentencing code, 
Callfornla received considerable attention in the literature even before the 
new code went into effect. As will be discllssed at greater length in Chapter 
Four, California's Uniform Determinate Sentence Act of 1976 (which became 
effective on July 1, 1977) represents a complete reversal of views toward the 
primary purpose of imprisonment. From highly indeterminate sentences under 
which the state's parole boards were almost exclusively empowered to decide 
how long p~ison terms would be, the Act set forth a highly determinate scheme 
in which the penal code specifies terms of j,mpr isonment as a function of 
o~fense and offender characteristics. Under determinate sentencing, judges 
WIll continue to have limited formal discretion in setting terms of imprison
ment. Except for those receiving life sentences and those already in prison 
when the new law went into effect (and again excluding good time provisions) 
pr isone-.t's' re-lease dates are known at the time of sentencing. Like Maine 
California abolished the parole release decision of its parole board, but' 
unlike Maine, it retained a period for parole supervision following release. 
A review of research on the anticipated effects of determinate sentencing in 
California is included in Section 4.3 as part of that case study. 

Indiana was. the third state to implement a determinate sentence law, 
which became effectIve November 1, 1977. As will be discussed in greater 
detail in Chapter 5, the Indiana law specifies ~ "presumptive term " . , 
gIven the decision to imprison, for each of five felony categories. Judges 
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may significantly depart from these terms by prescribe~ amounts ~or aggravaa
ing and mitigating circumstances, but the law itself g1ves no gU1danc~ as to 
how much should be added or subtracted for specific t~pes.of a9gra~at10n c:>r. 
mitigation. As in Maine and California, the term of ~mpr1sonment 1S s~ec1f1ed 
at the time of sentencing, within the ranCJe of good Ume allowances, s1nc~ 
the function of the parole board to determine releas~ ~ates has be~n abo11shed. 
The Indiana law also has mandatory imprisonment prov~s10ns fo~ a~y felony 
conviction which is not a first conviction and for f1rst conv1ct10ns on 
certain types of felonies. 

Following the passage of the Indiana law, Illino~s and New Mexico. 
also enacted determinate sentencing laws, as we have def1ned th~ te~, wh~~h 
became effective on February 1, 1978, and July 1, 1979, respect1vely •. Be 
laws eliminated th~ release decision by a parole board, bu~ both reta1ned 

-._.---

terms of parole supervision following release. In New Mex1<?o, .the. l~w . 
required the sentencing judge to specify a total sentence w1th1n 1~g1s1~t1velY
prescribed limits, dividing this total into the p~rt to ~e.served 1n pr1son 
and the part to be served on parole. However, th1S prov1s~on ~as superseded 
by another law, subsequently enacted, whic~ effectivelY re1nst1tuted the 
function of the parole board to release pr1soners. 

A unique feature of the Illinois law is the Class ~ felony category 
which includes aggravated kidnapping for ransom, rape, dev1atesexual as~ault, 
aggravated arson, armed violence, armed robbery, treason, ~attery, certa1n 
narcotics transactions, and calculated criminal drug conS~1r~Cy. A ma~datory 
.. term of six years must be served for Class X conv1ct10ns~ a th1rd 

~~~~~~ conviction requires a sentence to life imprisonment. Ot~er.manda~ory 
prison terms are also provided by the. new Ill~no~s law~ The Ill1no1s leg1s
lation establishes a Criminal Sentenc1ng Comrn1SS10n Wh1Ch, among othe~ 
duties, is authorized to monitor the fiscal impact and effect upo.n puson 
populations caused by the use of determinate senten~es, and to develo~ . 
standardized sentencing 9uideline~ designed to prov1de for greater un1fo~1ty 
in the imposition of criminal sentences. 

42 
The Illinois Depar·tment of Corrections recently released a r~port 

that presents statistics for measuring selected tren~s through th~ f1r~t ~ear 
in which the new law was in force. sUmmary observat10ns on these stat1st1cs 

follow: 

• In Cook County, the probability of a prison sentence 
given conviction returned to the 197~ level (46%) . 
after having declined to 36 percent 1n 1975 and r1sen 
again to 43 perce~t in 1976 and 1977. ~t~er par~s of 
the state exhibited a 35 percent probab1l1ty, Wh1Ch was 
not substantially different from the 33-35 percent range 
in the 1974-1977 period. 

• Comparing average time actually served by pers~ns 
released in the year prior to the new law to t1me 
projected (assuming all inmates earn maximum good time) 
for those sentenced determinately in the new law's 
first year, little difference was found for ~rmed . 
robbery (4.0 years determinate to 3.9 years 1ndeterm1-
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nate). For unarmed robbery, burglary and theft, however, 
determinate terms were substantially lower (1.7 to 4.2 
years for robbery, 1.7 to 2.9 years for burglary, and 
1.2 to 2.7 years for theft). 

• Average daily prison population grew steadily since 
1974, from 6,137 in that year to 10,273 in 1977, averag
ing about 22 percent per year. The average daily 
population in 1978 was only three percent higher than 
that in 1977. 

Further experience under the new law and additional analysis are clearly 
requlred in order to assess the extent to which these trends reflect the new 
law's impact. 

Table 2.1 summarizes some of the main features of the determinate 
sentencing laws which have been adopted t~ date. The first row of the table 
shows the basic structure in each code. All five states use a felony class 
system; specific offense types can span several classes, depending on the 
particular elements in the crime. The legislatively-prescribed sentence 
ranges are ordered in the table from most to least severe. The second row of 
the table shows specific provisions contained in each statute that can be 
invoked to increase a "basic" term of imprisonment. These extensions supple
ment the latitude afforded sentencing judges within each range for aggravating 
or mitigating circumstances. The third line of the table summarizes normal 
good time provisions under each law--i.e., the portion of the prison terms 
still subject to administrative discretion (of the respective correctional 
authorities). Not shown are the more detailed provisions governing the 
vesting of good time or additional time off for participation in prison 
programs or other special circumstances. The fourth row of the table Simply 
indicates the period of parole supervision retained under the new law, while 
the fifth line indicates the general nature of mandatory imprisonment provi
sions in the new laws. All five states have such provisions which, as 
already noted, typically pertain to crimes of violence or use of weapons in 
crimes of violence. 

As observed at the outset, the concept of "determinateness" spans a 
continuum which reflects statutory provisions governing release from prison. 
The narrower the period in which r~lease can occur, the more determinate the 
system, apart from good time provisions which are exercised by correctional 
administrators. We adopted a definition of determinacy for which good time 
is the only factor governing the actual release date of most prisoners. Thus 
while Arizona and North Carolina have also enacted sentencing laws which bear 
the "determinate" label (with efflo!ctive dates of October 1, 1978 and July 1, 
1980, respectively), both states have retained parole boards which have the 
authority to release pril~ners earlier or later than the time specified by 
sentence less good time. 

We close this brief overview of determinate sentencing with the 
observation that such systems may vary in ways other than those that have 
been discussed to this point. Retroactiv.~ provisions (application of the new 
law to individuals in prison OF, beinq adjudicated on the effective date); 
resentencing provisions; pardon and commutation authority; and procedures for 
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S_ry of Prcwi~iona 1n ,1ve Stat .. Adapt1ng Deunllnat. S.ntencing •• of lI.pt.ber 117. 

Statutory Rang.. for 
,.10n1 •• •· 
MO.t S.r1ou. Ci... Lif.

a 

5, a, 7 yr. 
3, 4, 5 yr. 
2, 3, 4 yr. 

Laa.t S.r10u. Cla.. 16 8Onth., 2, 3 yr. 

Po •• 1bl. Ext.nalona 
of pr bon ·'l'.m. 

IIOno~l uxtala good, 
, tiM 

'!'em of parol. o.uper
v1.10n aft.r r.l .... 

Mand.~.(',ry tapr leon
.. nt 

-Maln. dOe. not dla
tlnglll.h between 
f.lonl.. end .1a-
d •• anora 

.nhanc ... nt. (each 
in.t.nc.). 
weapon 1AvOIv.d-

1,2 yn" 
gr.at 10 •• :if 

property-I,2 yr.c , 
grl/lit' S041~y- hUll-

3 yn/--
prJ.<:fr- prlaon uill

, 1, 2, or 3 yn 

4 eonthr for ev.ry I 
Hrved 

3 y.an g 

e Cal.P.C. ,'170(a) 12) 
bId. ,12022, 12022.5 
c'id. 11;1022.' 
d 14. 112022.7 
.14. 1667.5 
f 14. unl (e) 
g 14. 11000 (a) 
h Id. "~03.6 

20-40 yr. or 11f.
1 

6-30 yr. (Clas. X) 
4-15 yr. J 

3.1 yre 
2-liyre 
1-3 yn 

PROVISION 

Indiana 

30-60 yr.o~ 
20-501'l:iI 
6-~e .Y'. 
2-1 yr. 

•• t~nied t.m •• :! _~ - ..-c-habltllal offender (2 
40-10 yra ...----..-/- or rACr. pr lor felony 
3D-60-Yi'i ICla .. X) convlctiona) I 30 yuP 

A~jO yra 
7-14 yr. 
5-10 yn 
3-6 yra 

habl tual off.nd.r. 
3 prior Cla •• I k 
COIIvlcti~n.-U.f. 

on. day 1 for .a,ch d.y 
Hrved 

i Ch. 31 Ill. bv. 
St •• 1005-1-1 

:I Id. ',005-1-2 
k 14 •• ll&-l· 
1 14. 1l-'-3 (a)(2) 
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appealing sentences all have implications for prison populations and conse
quently for the needs of correctional facilities. One study currently in 
progrel! expects to examine the impacts of determinacy in a number of these 
areas. 

Guidelines' 

The-concept of guidelines, predominantly in sent@ncing and parole 
releasedeciaiQnmaking, has also received considerable attention as an 
alternative to (or4B in Illinois, complementary to) determinate sentencing. 
Applied to either sentencing or parole release decisions, guidelines are 
promulgated administratively through the rulemaking of a commission estab
lished by enabling legislation and composed of criminal justlcesystem 
representatives. The heart of a guideline system is a two-way grid, the 
dtmensions of which contain "scores" pertaining respectively to the convicted 
offense (usually the most serious when there are multiple convictions) and 
the offender. For each combination of "scores" sentencing guidelines indi
cate an app~opriate sentence or sentence range, and parole release gUidelines 
indicate an appropriate prison term or range of prison terms to be served 
prior to release on parole. These specifications are not intended to be 
binding in every case; indeed some percentage of cases is expected to fall 
outside the gUideline range. Rather, guideline systems are designed to 
structure decisionmaking and to avoid widely disparate sanctioning in "ordi
nary" cases, which are typically expected to encompass 75-8~ percent of the 
total. 

-\ 

In many respects, sentenci4g and parole release quidelines have the 
same characteri~tics as determinate sentence systems, most notably early 
determination (or knowledge) of the likely time to be served, given a prison 
sentence. In this respect they avert the pr,oblem of uncertainty that charac
terizes indeterminate sentences. While tne decision to impose a prison 
sentence is not mandatory, sentencing guidelines do provide a clearer indica
tion about the nature of the sentence oanction (incarcerative or not) than is 
typically the case under either determinate or indeterminate systems. The 
guideline approach, however, provides more flexibility for the modif~cation 
of sanctions (e.g., to reflect changing societal norms or accommodate increas
ing prison population) than exists under determinate sentence systems, by 
virtue of the delegated authority to an administrative agency. 

Guideline ranges (either for sentencing or terms of imprisonment 
prior to parole) can be derived empirically or established by colleotive 
experience to reflect sanctioning philosophies (such as "just deserts"). 
Most of the empirically-based Igrk has been done by Wilkins and Gottfredson, 
for the U.S. Parole commissioi6 in 1973 and subsequently for the parole 
boards of a number of states. The "deserts" approach is advocated by von 

~7 Hirsch in his recent publication, ~lish Parole? Von Hirsch was also 
instrumental in the development of parole release guidelines in Oregon, the 
topic of the case study presented in Chapter 7. 

Becau6e parole boards operate statewide, ease of administration is 
often cited as the primary advantage of using the guideline metnod for parole 
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release--rather than sentencing-~decisions.·Nevetfheless6 sentencing guide
line systems have been implemented in a number of localities: werepri!!scI·i~~ ... 
by the IllinQis legislature in concert with di§erminate sentencil1-c;H and, in 
1980, will be adopted statewide in Minnesota. 

A number of guideline studies are currently in progress: the Insti
tute for Law and Social Research began a stuGyin 1978 to sUPPOi~ the fo.mtu
lation of sentencing guidelines for the federal justice system, the 
National Center. for State Courts is conducting a study of the impact o!o 
sentencing guidelines on the administration of justice in three sites, 

" .. 

and Abt Associates is conducting an evaluation of multi-jurisdictional 
sentenq,l.f1g guidelines in Maryland and Florida, to be implemented in urban, 
sub~tl:Jan and ~ural jurisdi?tiog, under test conditions developed by the 
Nat~onal Inst~tute of Just~ce. 

Community-Based Correctional Strategies 

Legislative efforts to encourage the use of community corrections or 
to provide state supported local correctional resources, have received 
relatively little attention in current discussions regarding the use of 
imprisonment. One of the earliest initiatives, California's Probation 
Subsidy Program, which began in 1966 and ended in 1977, represeJ?ted a unique 
approach to the del~~ery of local probation services with substantial levels 
of state resources. Growing out of a 1964 State Board of Corrections 
study which found probation services "woefully inadequate," the Probation 
Subsidy Program allocated state funds, which otherwise would have been 
applied to incarceration and par()lesupervision, toward the development of 
county probation services. Tn~ amount of resources available from the state 
was determined by a statu;oi;'Y formula used to calculate a county's "earnings." 
participation by countb!s' was voluntary, and "earnings" were based on a 
county's reduetion in the number of adults and juveniles committed to the 
Department of Corrections and the Youth Authority. The base rate of commit
mentswas designated as the larger of the 19S9-63 and 1962-63 average 
rate of commitment, and it remained unchanged over the life of the program. 
Funds received from the state were used to establish intensive (probation) 
supervision units: individual, group and family counseling: to purchase 
psychiatric, psychological and medical services: to provide job placement 
services, vocational and training programs, drug education programs, remedial 
education programs, anti-narcotic testing, and placement programs (foster 
homes, group homes and community day car~). 

The objectives of the Probation Subsidy Program were both ambitious 
and potentially conflicting: 

(1) To increase the protection afforded to citizens of 
California 

r,.~: 

(2) To permit Jllnore even administration of justice· 
.-:,' 

(3) To rehabilitate offenders 
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(4) To reduce the necessity for commitment to a state 
inatitution. 
o.~~'~,...-.:' . 

An evaluation of the program w~·s presented in a 1974 report issued by 
the California Youth Authority. This evaluation found the program: 

(1) to have "been extrel0ely successful in achieving its 
goal of reducing the use of state· correctional insti
tutians," which was not "offset by the need for 
increased inst.itutionalization at the local level." 

(2) resulted in "a greater amount of consistency among 
participating counties with respect to their use of 
state institutions." 

(3) failed to produce a decrease in the reported crime 
rate in California .. 

(4) was, b~~ed on a preliminary analysis, not "substan
tially more effective than regular probation." 

A considelable amount ofs!dditional evaluative research has been conducted 
with regard to item (4). 

The Probation SubsiQY Program in Califor.nia came to an end on July 1, 
1977. It had apparently never received the full support of the state's law 
enforcement community, which felt that the progl:am resulted in probation 
sentences for offenders believed to be dangetous. Moreover, subsidiss were 
~nabl~to ~iep pace with inflation, with a corresponding decline in purchas
~,n9' power. 

In 19'3, the Minnesota legislature enactl~ Chapter 401, the Community 
Corrections Act. While bearing some resemblance to the Probation Subsidy 
program in California, the Act is narrower in its purposes and broader in its 
scope. More specifically, the purposes set forth in the legislation are 
two-fold: to protect society more effectivsly and to promote efficiency and 
economy in the delivery of correctional services. As in California, the 
participation of counties is voluntary and the Act's provisions apply to both 
adults and juveni.1~a. Unlike California, state subsidies granted under the 
act Ci!nOe used for the development of local institutions and institutional 
programs as well as for prog~ams not involving confinement. A second depar
ture in the Minnesota Act is the imposition of a penalty for each offender 
committed to a state institution from participating counties. 

A preliminary evaluation of the impact of the Community Corrections 
Act on adult commitments to state institut~gns was report.ed by the Minnesota 
Department of ~orrections in January 1977. This study, desqribed further 
in Chapter 6, tentatively concluded that the Act was responsible for reduc
ing the probability of a prison sentence, given conviction, in participating 
counties. 

-------.".-
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The state of O.tegon rece.ntly enacted legislatio.n-:(1977) to promote 
the use of cClll1l\unity corrections. Fashioned afteri:annnesota's Community 
Corrections Act, the legislation authorhea the state Division of,Corrections 

. to grant subsidies toparticipatl~9 counties for the developm~nt" of correc
tional resources at the, 19Ca-l level, and to charge count~es'for the commitment 
of certain offendet'~· (those who would not pose a dan9.~cto the community) to 
state instituHons .-. 

2.5 Summary 

The call for reform that emerged in the 1970'~ stemmed largely fran 
the perceived inequities in penal sanctioning which had ~en justified in the 
name of rehabilitation. Disparity in sentencing and're.leasepractices, 
within am be\:ween states, was found to be unwarranted given the reliability 
of methods to predict future criminality. The discretionary latitude 
afforded judges as sentencing agents and parole boards as release agents, ~nd 
the lack of a means for 'lIlOnitoring the way in which this discreti<?q,:WliiS ,,' 
exercised have prompted a response of stronger legislative_~,C)!!;~~ois. 

.=-;-. 

Many of the proposed reforms call fOJ::.~jot·changeS in the manner of 
setting s~ntences and determining rel~ase:;'C'as t,ell as in the severity and 
duration of terms of imprisonment. ":'While these can be tentatively organized 
into common groupings.~s'iiiedid in Section 2.4, it is important to bear in 
mind possibly.,s.-i9iiificant differences within a group prior to embarking on a 
study ofti'ieli impact. Expectations of these reforms are varied and often 
¥ootiicting, indicative of the range of interpretation of their literal 
provisions. 'l1le remaining chapters tt:r.plor:~ these issues in depth for five 
states which have enacted reform. 1~9isl~tion of this nature. ' 

2.6 A Note on Methodology 

Our appr.oach' to cond'~i'i1:in9 the case· studies was guided by the 
availability of secondary data that could be analyzed for shifts in prison 
population that were plausibly attributable to the new law. A number of 
data sources were common to all five states. Sections of state penal codes 
were analyzed to determine the precise natur'~ of the revisions brought 
about by ~he new laws. Other relevant statutes were examined in order to 
provld@ran appropriate context in which to interpret the findings. Pub
lished articles pertaining to, the legislation were also analyzed in terms 
of purpose, methodology, asswnptions and findings. All five state correc
tional agencies,fUrnished annual reports, a variety of statistical tabula-

_.tiona, in-house studies, and population projections. Finally, interviews' 
.. were cQnducted with selected officials in each state whose operation stood 

to' be affected by the ~~spective new statutes. Interview questions were 
designed to yield insights into areas where no statistical indicators could 
be found. Among those interviewed were correctional agency officials, 

30 

1< " ~ r--.------'--- ....... ---,-"- --.. 
! 

J 
'r 
I 

I 

J. 
f 

I 
I 
I 
I 

I 

I I 
I ~ 

I 

! 
) 

criminal court judges, p~~secutors, defense attorneys, parole officials, 
and law enforcement officials. 

. In two states we were able to ~t:~~--1,2;~; ~r~w 'd:~ ~a in our analyses. 
The M1nnesota Department of Correc~j~~s"provided a computer tape containing 
COUl't; disposition data on sel~gt:'~- 'counties that had previously been used 
by agency staff in analyzi!lg,O'the effect of the Community Corrections Act on 
sent~ncing patter~s. ~ey also furniShed computer printouts showing quarterly 
stat1stics on populati~n movement into and out of state institutions. In 
Indiana, we weregrahted permission by the Reception and Diagnostic Center of 
the State D~p~E:~ment of Corrections to code data on those receiving prison 
sentenc~lt;,W'taer. the provisions of the determinate sentencing law. Using 
:~~m'isslon records, we coded some 705 cases for our analysis of projected 
prison terms. 

For a given state, one could envision ~ full study to address a new 
law's impact on: 

• arrest practices of law enforcement agencies: 
• bail/bond and pre-trial release policies of the lowet courts: 
• charging and negotiation strategies, adopted by t,he 

prosecution and defense, 

• • 
propensity of judges and juries to convict~ 
probation and parole revocation practiQes of these 
agencies. 

Our goal for the case studies was modest: to perform a l!!1I:j,t.~~, analysis of 
the laws' effects on prison population in fh-"e,"s'tatas. 'FOt"each, the material 
has been organized into the following sectIons: 

• background and intent of the new law, providing a context 
for understanding the legislature's expectations: 

• 

• 

key statutory provisions, to highlight those aspects of 
the new law that are believed to be most likely to affect 
the needs of correctional facilities~ 

impact analysis, based on statistical and impressionistic 
data gathered from doc~ments and site interviews: 

• conclusions, returning to the question~ of whether expec
. tat ions have been met or the needs of correctiQnal facil
ities affected. 

We hoped these analyses would provide a point of departure for correctional 
planners and for those engaged in more general research of this nature. 
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Chapter 2: NOTES 

See, e.ge, The Principles of Prison Discipline adopted by the National 
Congress on Penitentiary and Reformatory Discipline in 1870, Sections 
IV-VI. 

Roscoe Pound, ~The Causes of Popular Dissatisfaction in the Adminis
tration of Justice," American Bar Association Reports 29 (1906):395. 

See Wickersham Committee Report on Pe~al Institutions, Probation and 
Parole, 1931, pp. 182-173. 

Mo. Ann. Stat., 216.090. 

See, e.g., Norman S. Haynor, "Correctional Systems and National Values," 
British Journal of Criminology (October 1962). 

Between 1952-1955 there wer~ riots in federal prisons and in prisons in 
15 states. See Robert M. Carter, Richard A. McGee and E. Kim Nelson, 
Corrections in America (Philadelphia: J~ B. Lippencott, 1975), pp. 104-105. 
For an early review of the sociology of the prison see, R. A. Cloward et 
al., Theoretical Studies in the Social Organization of the Prison (New 
York: Social Science Research Council Pamphlet No. 15~ see also, 
Donald R. Cressey, The Prison: Studies in Instrumental Organization 
Change (New York: Holt, Reinhart and Winston, 1961). 

7. Maxwell Jones, Social Psychiatry in Practice (London: penguin, 1968). 

8. The President's Commission on Law Enforcement and Administration of 
Justice, Task Force Report on Corrections (Washington, D.C.: G~vern
ment Printing Office, 1967), p. 47. 

9. Alan M. Dershowitz, Background Paper for the Twentieth Century Fund 
Task Force on Criminal Sentencing, Fair and Certain Punishment (New 
York: McGraw Hill, 1976), p. 137e 

10. American Friends Service Committee, Struggle for Justice: A Report on 
Grime and Punishment in America (New York: Hill and Wang, 1971), p. 125. 

11. Richard McGee, "A New Look at Sentencing: Part I~" Federal Probation, 
38 (June 1974):3, and "Part II," 38 (September 1974):3-11. 

12. Marvin E. Frankel, Criminal Sentences: 
Hill and Wang, 1973), p. 5. 

Law Without Order (New York: --
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13. See, for example, A. Partridge and W. Elridge, "The Second Cirlcuit 
Sentencing Study, A Report to the Ju.dges of the Second Circuit," 
Washington, D.C.: Federal Judicial Center, 1974; Henry Bullock, 
"Significance of the Racial Factor in the Length of Prison Sentences," 
Journal of Criminal Law, Criminology and Police Science, 52 (1961):411; 
Comment, "Discretion in Felony Sentencing--A Study of Illfluencing 
Factors," Washington Law Review, 48 (1973):857; Comment, "Texas Senten
cing Practices: A Statistical Study," Texas Law Review, 45 (1967):471; 
Marvin E. Wolfgang and Marc Riedel, "Race, Judicial Discretion, and the 
Death Penalty," The Annals of the Ameri~an Academy of Political and 
Social Science, 407 (1973):119; Lawrence P. Tiffany, Yakov Avichai, and 
Geoffrey W. Peters, "A Statistical Analysis of Sentencing in Federal 
Courts: Defendants Convicted After Trial, 1967-1968," The Journal of 
Legal Studies, 4 (1975):369. 

14. These statistics were taken from Alan M. Dershowitz, Background Paper 
for the Twentieth Century Fund Task Force on Criminal Sentencing, Fair 
and Certain Punishment (New York: McGraw-Hill, 1976), pp. 103-104. 

15. D.M. Gottfredson, L.T. Wilkins and P.B. Hoffman, Guidelines for Sen
tencing and Parole (Lexington, MA: Lexington Books, 1978). 

16. Robert Martinson, "What Works? Questions and Answers about Penal Reform," 
The Public Interest, 35 (1974):22-54. This paper was preliminary to the 
more comprehensive book by Douglas Lipton, Robert Martinson and Judith 
Wilks, The Effectiveness of Correctional Treatment (New York: Praeger' 
Publishers, 1975). 

17. R.P. Marloch, Stuart Adams, and Kendall J .• Jenkins, "Characteristics 
and Parole Performance of California Youth Authority Early Releases," 
Research Report No.7, California youth Authority, June 22, 1959 " 
(mimeographed); Karen Bernstein and Karl o. Christiansen, "A Resociali
zation Experiment with Short-Term Offenders," Scandinavian Studies in 
Criminology, I (1965) pp. 35-54; and Walter I. Stone, "Special 
Intensive Parole Unit, Phase I: Fifteen Man Case load Study," Division 
of Adult Paroles, California Adult Authority, November 1956 (mimeographed). 

18. Daniel Glaser, The Effectiveness of a Prison and Parole System (New 
York: Bobbs-Merrill, 1964). 

19. W.H. Hammond and E. Chayen, Persistent Criminals: A Home Office 
Research unit Report (London: Her Majesty's Stationery Office, '1963); 
Anonymous, The Sentence of the Court: A Handbook for Courts on the 
Treatment of Offenders (London: Her Majesty's Stationery Office, 
1964); and Cambridge University, Department of Criminal Science, 
Detention in Remard Homes (London: Macmillan, 1952). 
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20. Norval Morris, The Future of Imprisonment (Chicago: University of Chicago 
Press, 1974). 

21. ,James Q. Wilson, Thinking About Crime (New York: Basic Books, Inc., 
1975), p. 193. 

22. Ernest van den Haag, punishing Criminals (New York: Basic Books, Inc., 
1975), p. 188. 

23. Andrew von Hirsch, Doing Justice: The Choice of Punishments (New York: 
Hill and Wang, 1975), p. 126. 

~4. Wickersham Committee Report on Penal Institutions, Probation and Parole, 
1931, p. 173. 

25. The President's Commission on Law Enforcement and Administration of 
Justice, The Challenge of Crime in a Free Society (Washington, D.C.: 
Government Printing Office, 1967), pp. 165-171. 

26. National Advisory Commission on Criminal Justice Standards and Goals, 
Corrections (Washington, D.C.: Government Printing Office, 1973), p. 223. 

27. Ibid, p. 349. 

28. According to the NPS Bulletin SD-NPS-PSF-1 (May 1975), there were, on 
December 31, 1973, 181,534 state p~isoners servin.<,J sentences in excess 
of one year. The NPS Bulletin SD-NPS-PSF-6A (May 1979) indicates a rU,e 
in this number to 268,189 by the end of 1978. The percentage of state
sentenced prisoners in community-based facilities derives from the PC-3 
instruments used in Abt ~ssociates' March '1978 survey (see Volume III, 
American Prisons and Jails: The Conditions and Cost of Confinement). _. 

29. American Bar Association Pl.'oject on 1:::.l.l'limum Standards for Criminal Justice, 
Sentencing Alternatives and Procedures, Approved Draft, 1967, p. 145. 

30. A summary of recent reaearch on this topic can be found in Alfred 
Blumstein, Jacqueline Cohen and Daniel Nagin, eds., Deterrence and 
Incapacitation: Estimating the Effects of Criminal Sanctions on Crime 
~ (Washington, D.C.: National Academy of Sciences, 1978). 

31. Joan Petersilia and Peter Greenwood, "Mandatory Prison Sentences: Their 
Projected Effects on Crime and Prison Populations," Rand Corporation, 
Report P-6014 (Santa Monica, CA: October 1977). 

32. "The Nation's Toughest Drug Law: Evaluating the New York Experience," 
Final Report of the Joint Committee on New York Drug Law Evaluation, 
National Institute of Law Enforcement and Criminal Justice, March 
1978. 
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33. The New York Drug Law was amended significantly in 1976 and repealed in 
1979. 

34. Certain informants could receive an alternate sentence of lifetime 
probation, and youthful offenders (16-18) could be excepted in certain 
instances. 

35. "Mandatory Sentencing: The New York State Experience," Policy Briefs, 
National Institute of ~aw Enforcement and Criminal Justice, forthcoming. 

36. This research is being funded under a grant from the National Institute 
of Law Enforcement and Criminal Justice. 

37. These conclusions were drawn from a synopsis of "The Impact of the 
Mandatory Gun Law in Massachusetts," David Rossman, Principal Investigator, 
Boston University School of Law. The full report is forthcoming in March 
1980. Similar conclusions, with caveats, were reached by James Beha in 
"And Nobody Can Get You o.ut: The Impact of Mandatory Prison Sentence 
for the Illegal Carrying of a Firearm on the Use of Firearms and on the 
Administration of Criminal Justice in Boston," final report of The Gun 
Law project, Center for Criminal Justice, Harvard Law School, July 1916; 
and by Stuart J. Deutch and Francis B. Alt in "The Effect of Massachusetts' 
Gun Control Law on Gun-Related Crimes in the City of Boston," Evaluation 
Quarterly, 1 (November 1977). 

38. We refer to "most prisoners" to exclude persons sentenced to life 
imprisonment with the possibility of parole release after substantial 
time has been served. 

39. The Maine code does allow the Division of Corrections to petition the 
sentencing judge to reduce sentences of over one year if the prisoner's 
conduct and rehabilitative progress so warrant. 

40. John Kramer et al., "Assessing the Impact of Determinate Sentencing 
and Parole Abolition in Maine," final report to the Corrections Division, 
Office of Research Programs, Law Enforcement Assistance Administration 
under Grant No. 76-NI-99-0142, September 1978. 

41. According to a spokesman from the Gov~rnor's Council on Criminal Justice 
Planning" the New Mexico legislature is trying to resolve the issue of 
determinateness in its current session. 

42. "Determinate Sentencing Impact," Report to the Criminal Sentencing 
Commission by the Illinois Departmen~ of Corrections (Draft, April 1979). 

43. Arizona's new law is set forth in Arizona Revised Statutes 13-901, North 
carolina's "Fair Sentencing Act" was enacted as Senate Bill 560 (Chapter 
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44. Study entitled "Strategies for Determinate Sentencing,~ funded under 
grant No. 78-NI-AX-00B1 by the Corrections Division, Office of Research 
Programs of the National Institute of Law Enforcement and Criminal 
Justice and led by Sheldon Messinger, Richard Sparks and Andrew von 
Hirsch. 

45. Don M. Gottfredson et al., The Utilization of Experience in Parole 
Decision-Making: Summary Repart (Washington, D.C.: Government Printing 
Office, 1974), and Supplementary Reports 1-13 listed therein (p. viii). 

46. Don Me Gottfredson et al., Classification for Parole Decision Policy 
(Washington, D.C.: Government Printing Office, 1978). 

47. Andrew von Hirsch and Kathleen Hanrahan, Abolish Parole? (Washington, 
D.C.: Government Printing Office, 1978). 

48. Minnesota Laws i 1978, Ch. 723. 

49. Research funded by the Office for Improvements in the Administration 
of Justice, U.S. Department of Justice. Differences between House and 
Senate versions of SB1437 which among other things would have estab
lished a Federal Sentencing Co~ission, were not resolved during the 
last legislative session. A new draft was reported to the Senate on 
January 17, 1980, which includes two significant revisions. One calls 
for eventual abolition of the U.S. Parole Commission (once all parolable 
federal prisoners have been released), while the other e~cises all 
reference to rehabilitation or rehabilitative progress. 

50. Research funded by the Adjudication Division, Office of Resea,rch Programs, 
National Institute of Law Enforcement and Criminal Justice. 

51. Research funded by the Office of Program Evaluation, National Institute 
of Law Enforcement and Criminal Justice. 

52. section 1, Article 7, sectiona 1826 througll 1827 of the Welfare and 
Institutions Code. The program was replaced by AB 90 in July 1978 
(see Chapter 4, Section 4. 3 ). 
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"Effectiveness of the Youth Authority Special Treatment Program: 
First Interim Report." Research Report No.5. California Youth 
Authority, March 16, 1959 
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Wards: An Interim Evaluation of the PICO Project." Research 
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"Development of a Program Research Service in Probation." Research 
Report No. 27. (Final Report, National Institute of Mental Health 
Project MH007l8.) Los Angeles County Probation Department January 
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Chapter 3 
FLORIDA: THE 1875 FIREARM LAW 

3.1 Background and Intent 

Mandatory sentencing statutes generally require judges to impose 
prison sentence~ upon a guilty finding for offenses covered by these laws. 
Some further requir.e a minimum length of time to be served in prison. The 
Florida legislature enacted a mandatory minimum sentencing law in 1975, 
incorporating both mandatory' imprisonment and minimum term provisions, which 
apply to those convicted of possessing a fireafM while committing or attempt
ing to commit any of eleven specific offenses. As with the other case 
studies, our interest lies in the impact of this law on confined correctional 
p.opulations. 

Most states have laws imposing additional penalties or defining a 
separate crime for the use or possession of a firearm or other weapon during 
the commission of a felony or crime of violence, but these laws differ in 
many substantive ways. Some consider the use of the firearm while others the 
mere possession or even access to a firearm during commission of a crime or 
during flight from the scene of a crime. Yet others go so far as to penalize 
the representation of possession of a firearm during the commission of a 
crime. The principal perpetrator or a member of the group mal have the 
weapon and all may be liable. other differences between states arise over 
the nature of the primary conduct. Some laws cover the commission of a 
felony, or a crime of violence, and some encompass only certain enumerated 
crimes. Statutes regulate the use of such things as firearms, weapons, 
deadly and/or dangerous weapons, and some other specific implements. A few 
states have laws of this nature which relate only to machine guns. 

General Felony Sentencing and Release Provisions 

Florida statutes divide felonies into five categories, each carrying 
a specified maximum term. Longer terms are specified for the three least 
serious categories for those designated "habitual felony offenders." These 
are individuals who have a prior felony conviction in Florida or two prior 
convictions on serious misdemeanors within five years. Table 3.1 summarizes 
the maximum terms for the various categories. Except in the case of a 
capital felony, which carries a 25-year mandatory minimum, and the 3-year 
minimum of the firearm law, offenders are technically eligible for release to 
parole. Since January 1, 1979, however, the Florida Parole and Probation 
Commission has been utilizing guidelines to set a presumptive parole release 
date at the first parole hearing. Like Oregon, guideline ranges for prison 
terms (before release on parole) have been established for combinations of 
offense severity and "salient factors" (relating to the offend,er) based on 
the collective experience of Commission members. Unlike Oregon, there is no 
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Table 3.1 

SUmmary of Felony Sentencing Provisions in the State of Florida 

Felony Clas~ Maximum Term Habitual Offender Term 

Capital Felony Life or Death* 

Life Felony 30 Years or Life 

First Degree Felony 30 Years or Life Life 

Second Degree Felony 1S Years 30 Years 

Third Degree Felony S'years 10 Years 

* Florida statutes (§77S.082) require that a mandatory minimum 25-year term 
be served prior to release on parole. 

Source: Florida Statutes §77S.081 through §77S.084. 
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formal mechanism for the judiciary to provide input; in fact, sentence length 
is not considered in the determination of quideline ranges. 

"Aq~.i,l\ th~ two mandatory minimum pro~isions excepted, probation is a 
possible disposition inall-oaaas~_ Judges may also sentence offenders to a 
county jail or impose jail time as a condition cit-probation.- -J;~~:~J:obation is 
revoked, the judge may re-sentence an offender to any term applicable at 
the time the defendant was initially sentenced. 

Inmates can also be discharged afer serving the jUdic~ally imposed 
term less gain time gra~ted by the Department of Corrections. A complex 
new system of gain time went into effect on January 1, 1979, the same time 
as the parole release quidelines. "Statutory gain time" can be earned at the 
graduated rates of three days per month (years 1 and 2); six days per month 
(years 3-5); and nine days per month (year 6 and beyond). Statutory gain 
time must be granted to all inmates unless they are found to have violated 
rules of the-institution. The statutes also provide for "discretionary 
gain time" wRose award is solely at the discretion of the Department of 
Corrections.- Under these provisions 6 sentences can be further shortened 
by as much as the length of time spent working within the institution, 
engaged in "constructive" activity (if unable to work due to physical handicap, 
illness, or old age), or academic programs, and by up to 60 days, once 
applied, for "outstanding" or "meritorious" service. 

Familiarity with the Firearm Law 

According to Senator James Glisson, co-sponsor of the firearm legis
lation, the three-year mandatory minimum term was expected to be a deterrent. 
A necessary condition to the fulfillment of this objecti~3 was seen to be 
awareness of the "certain 3-year p.!nalty" by those who would commit felonies. 
'1'0 inform the public (particularly that segment prone to commit crime) of the 
new law, a massive public relations campaign was launched, including radio 
and television spots, billboards, press releases, public speaking engagements, 
and posters placed on the doors of high-risk establishments. SUbsequently, a 
number of surveys were conducted to measure the public's and the criminal 
element's familiarity with the firearm law: 

• "Surveys, both before and after the public awareness 
campaign, indicated only 19 percent of the age group which 
commits most crimes (16 to 2S year olds) were aware of the 
law before efforts tg publicize it, while afterwards 49 
percent were aware. ,. 

• "According to a study conducted in 1977 by the Governor's 
Help stop Crime Committee, o~,ly 1 af 7 persons between the 
ages of 13 and 25 have ever tleard about the 3-year mandatory 
sentence. ,,7 ' 

• The two senators", who sponsore\d the bill conducted an 
informal survey of student aw'areness of the 'law in two high 
schools. In a question and answer session, few students 
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indicated that they knew about the provisions of the law. 
Some had seen decllson stores, but few knew exactly what 
the decals meant. 

• A statewide survey found t~at 80 percent of the public was 
not familiar with the law. 

• During a fact finding and information dissemination tour 
through several counties, the Senator who had sponsored the 
law questioned students at state supported schools and 
universities and inmates at state operated penal institu
tions about the law. He found that less than one18f ten of 
these students and inmates were aware of the law. 

• A study conducted by D. E. S. Burr of the Florida Techno
logical University interviewed inmates at five correctional 
facilities. The study found that among incarcerated 
offenders, knowledge of the law was common: 83 percent 
were aware of the law. The study went a bit further and 
asked if, upon release, the inmates would cease to carry 
guns. Among first offenders, 69 percent said they would 
continue to carry guns. Among multiple-felony offenders, 
76 ~ercent indicated that they would continue to carry a 
hand~'n. Social pressure and perceived need for protection 
were g,lven as reasons for continuing to carry a gun. The 
deterrent effect of the law was of little significance in 
comparison with these factors. The prospect of three years 
inca,ieration was viewed as less risky than being without a 
gun. 

Only the survey of known offenders found more people familiar with the 
firearm law than not. In the other surveys of the youthful population at 
large, between 80 and 90 percent were not aware of the three-year mandatory 
minimum sentence. In short, there is no definitive answer to the question 
of whether the firearm law was well-k~own to its targets. 

3.2 Key Statutory Provi.ion. 

The first appearance of a mandatory sentencing law relating to 
firearms w~s in §775.087 of the 1974 Florida statutes, and consisted of two 
parts. One part upgraded first, second and third degree felony convictions 
to life felony, first and second degree felonies, respectively, whenever the 
cffender displayed, used, threatened, or attem~5ed to use any weapon or 
fj.rearm,un!~~s __ i.t is an element of the crime. The other part of this 
statute, which !s=the oDject of the case study, stipulated a minimum term of 
three years for felony convictions in which a firearm or des~uctive device 
is used or displayed. In its initial form, however, the mandatory three-year 
term could only be applied if a prior conviction anywhere punishable by a 
year or more prison sentence were found in the offender's record. 
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13 This version of the law was amended significantly the following 
year. In particu~ar: 

• A prior "felony" conviction (involving a possible year's 
imprisonment) W&!i no longer necessary; 

• The provision applied to eleven specific types of felonies 
(enumerated in footnote 1); 

• "Use or display" was replaced by "possessed"; 

• Suspension, deferment or withholding of sentence was 
prohibited, as was eligibility for parole release before 
three years. 

After the passage of th~ 1975 amendments further question arose concerning 
possible avenues of miti:~ation of the three-year sentence, and an Attorney 
General's Opinion was re~uested. The opinion (Op. Atty. qen. 075-202) noted 
that while the statute cl~arly barred intervention on the part of sentencing 
judges at the probation stage, and therefore required a three-year minimum 
prison sentence, persons sentenced pursuant to this section would still be 
eligible for gain time Clilowances. 

During its 1976 session, p~rtly in response to the Attorney General's 
Opinion, §775.087 was amended again to provide for three full years of 
imprisonment. Moreover, battery upon a law enforcement officer or firefighter 
was added to the list of crimes. Senate Bill No. 405 was subsequently 
enacted, fully clarifying the intent of §775.087: 

AN ACT relatinq t.o criminal law; creating §784.07, Florida 
Statutes, defining "law enforcement officer" and fire 
fighter; ••• amending §775.087 (2), Florida Statutes, 
including battery upon a law enforcement officer or fire 
fighter among those offenses subject to a minimum 3-year 
sentence if a firearm or destructive device was in the 
possession of the offender during the commission of the 
offense; specifying that the minimum 3-year sentences for 
specified offenses shall be for 3 calendar years; pro~id
ing an effective date. (emphasis added) 

Section 2 of §775.087 was thus amended a third time, and now reads as follows: 

(2) Any person who is convi~ted of: 

(Il) Any murder, sexual battery, robbery: burglary, 
arson, aggravated assault, aggravated battery, kidnap
ping, escape, breaking and entering with intent to 
commit a felony, or aircraft piracy, or any attempt to 
commit the aforementioned crimes; or 
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(b) Any battery upon a law enforcement officer or 
firefighter while the officer or firefighter is engaged 
in the lawful performance of his duties and who had in 
his possession ~ "firearm" as defined in §790.001 (6), 
or "destructive device," as defined in i790.00l (4), 
shall be sentenced to a minimum term of imprisonment of 
3 calendar years. Notwithstanding the provisions of 
§948.0l, adjudication vi guilt or imposition of sentence 
shall not be suspended, deferred or withheld, nor shall 
the defendant be eligible for parole or statutory gain time 
UJ?-qe~ §944. 27 or §944. 29 prior to serving s'uch minimum 
sentence. 

In order to be in force in a particular case, the firearm law must 
surviveehe entire apprehension and adjudic~~,~~n process. The first step in 
this process is the arrest and charging of a '!JQ~pect for possession of a 
firearm while committing one of the eleven designated felonies. Typically an 
adult suspect would be brought to the local detention facility and booked, 
i.e., charged with the violation of specific statutes. For example, an adult 
suspected of armed robbery would have to be charged by the police with 
violations of both §8l2.l3 (defining robbery and stipulating its felony 
degree) and §775.087 (the firearm law) in order for the three-year mandatory 
minimum to be considered as part of the case. No special bail-bond procedures 
were established for §775.~87, so that pre-trial detention would be decided 
on usual factors. If the firearm statute is charged by the police, it must 
remain as a specific charge through the charging I adjudication and sentencing 
processes in order to be in force when the sentence is executed--specificall-y, 
the sentencing judge must stipulate §775.087 in the commitment papers. In 
sum, despite "evident" involvement of a firearm during the commission of 
certain types of crime (e.g., when the possession of a firearm by the offender 
is part of the record), the specific §775.087 charge must ~ be present, or 
the mandator.y minimum three-year condition need not be met. 

3.3 ImplCt 

The sequence of amendments to, the mandatory minimum provision made 
the intent of the legislature clear: there was to be a minimum punitive 
sanction for those convicted of certain felonies involving firearms which it 
was hoped would serve as a deterrent to the future commission of su:ch crimes. 
While the law's deterrent effect t~as of central concern to its framers, this 
complex question was not addressed in our case study. Using the available 
data we focused on two central questions relating to the impact of the 
mandatory minimum provision: 

• Has the mandatory imprisonment aspect of the law affected 
the number of people receiving prison sentences relative 
to other dispositional a:j.ternativE's? 

• Is the three-year mandatory minimum term of any conse
quence, given the decision to incarcerate? That is, 
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would those convicted under this law and committed to 
prison have served at least three years anyway? 

Since the felony-firearm law was aimed pr~arily at armed robbery, we limited 
our analysi!=Jof these two questions to this group of offenders. 

Admissions 

In tt1f~abiience-of adjudication and disposition data, it was necessary 
to approach the question of the mandatory imprisonment aspect of the felony
firearm law indirectly. One method would simply involve the examination of 
the volume of prison admissions for armed robbery, to determine whether or not 
volume has increased since the felony-firearm law became effective. using 
this method, increases in volume would presumably indicate use of the manda
tory imprisonment provision of the law. The problem with this method is 
that the results would be subject to a host of confounding factors affecting 
admission volumes, thereby substantially weakening arguments that observed 
shifts i.n volume are due to the f.elony-firearm law. 

While not all confounding factors can be removed, some improvement 
is possible by taking advantage of the fact that although burglary is desi~i 
nated as a felony-firearm offense, it rarely involves the USG of firearms. , 
Therefore, we examined trends in the ratio of admissions for armed robbery 
and bu~glary as an indicator of the law's impact on prison admissions for 
armed robbery. Confounding factors that have affected admission volumes for 
the two crimes in a like manner are thus removed using this method. 

Table 3.2 shows admissions for armed robbery and burglary, and their 
ratio, for fiscal years 1973 th,rough 197&. 

Table 3.2 
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As can readily be seen from the table, the ratio increased dramatically 
between fis~al year 1974 and fiscal year 1975 and then declined. According 
to our analytic strategy we would have expected to find an accelerated 
increase in the ratio of armed robbery to burglary admissions from fiscal 
year 1976 through fiscal Y,gr 1978 reflecting the October 1975 effective date 
of the 'felony-firearm law. It is evident from Table 3.2, however, that 
this did not occur; indeed, a steady downward trend in the armed robbery/ 
burglary admissions ratio can be observed since the high in fiscal year 1975. 
From these limited data, the law appears not to have had the anticipated 
impact on admissions to prison. 

Time Served 

An indirect method was also utilized to assess the impact of the 
firearm law on time served. The Department of Corrections observed that 
793 of the inmates under its custody on December 31, 1977 were bound by 
the three-year mandatory minimum provision. Since this date occurred 
before three years from receipt of the first inmate sentenced under §775.087 
had elapsed, everyone received by the Department on §775.087 sentences over a 
period of some two and one-half years should be included. The same study 
noted the admission during this period of 1398 inmates whose offense descrip
tions would appear to warrant the three-year mandatory minimum (i.e., firearm 
possession while committing one of the designated felonies), but for whom 
that provision was not stipulated in the commitment papers. Thus 57 percent 
(793/1398) provides a rough estimate of the proportion of persons sentenced 
for firearm-rel;~sd offen~es who were required by §775.087 to serve a minimum 
of three years. 

Unfortunately time served data were not available on cohorts admitted 
to prison. However, we can contra~t the 57 percent figure with the propor
tion of release cohorts that served three or more years for various offenses. 
When, as was the case in Florida, the population in prison is expanding, time 
served statistics on release cohorts understate time served by admission 
cohorts, because long-term inmates who have not yet been released are not 
included in the release cohort statistics. For armed robbery, 39 percent of 
the 434 released in fiscal 1977 had served three or more ye;,s, while for 
aggravated assault, the figure was only six percent of 323. Percentages 
serving three or more years for sexual battery, manslaughter, and homicide 
were 41 percent, 23 percent and 72 percent, respec~ively. All offense 
categories but homicide exhibited percentages serving three years or more 
that were smaller than the estimated 57 percent serving three-year mandatory 
sentences. Despite the caveat on comparisons of time served by release and 
admission cohorts, these comparisons suggest that prison terms for those 
convicted of §775.087 will be longer than they would have been in the absence 
of that statute. 

Interview Findings 

Interviews were conducted with justice system practitioners in
1
Rade 

County to assist in the interpretation of the results described above. 
Dade County leads the state in volume of index crimes (the next higher county 
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recording but 59 percent of Dade's 116,303 index crimes in 1977); in number 
of arrests (at 63,600 in 1977 almost double the next higher county); and1~s a 
contributor to the state's prison system (some 14 percent in June 1976). 
The Miami area, where most of the county's population is located, follows the 
pattern reputed for most urban centers: that cases are less likely to 
penetrate intact to subsequent stages of the criminal justice system than in 
other parts of the state. Thus while Dade County was a reasonable choice for 
the purpose of illustrating the policies and practices of the case decision
makers in the system, it cannot be viewed as representative of the state as a 
whole. 

A spokesman for the Dade County Public Safety Department indicated 
that officer discretion in bringing charges is limited and structured. 
Common practice is to charge every offense for which there is probable cause. 
Given an arrest, the police saw themselves as having to be satisfied with any 
conviction rather than risk an all-or-nothing proposition on a particular 
type of offense. This suggests that §775.087 is charged when there is reason 
to believe that a defendant charged with one of the eleven designated felonies 
possessed a firearm when committing the felony. In contrast, smaller muni~ipal 
police departments in the county were described as typically able to exerc~se 
more discretion in charging than in Dade County. 

Members of the robbery unit within the Public Safety Department 
believed that while the incidence of robbery had declined, the firearm law 
was not responsible. Lack of familiarity with the firearm l.aw on the part of 
potential offenders was cited as a !:'eason for skepticism. Reductions in 
unemployment and heroin usage were cited as more likely candidates. Law 
enforcement officials interviewed generally believed that "serious" casel~ 

were likely to draw lengthy prison sentences as before the firearm l~w, while 
less serious cases--even though involving firearms--continue to rece~ve a 
variety of sentences, including probation and jail. 

Interviews with members of both the State Attorneys' and Public 
Defenders~ Offices in Dade County revealed that approximately 85-95 percent 
of all felony cases are settled by plea and that the majority of those pleas 
are arrived at by negotiation. Members of the Public Defender's Office were 
unanimous in their opposition to mandatory terms on the arguments that 
mandatory terms theoretically enhance the power of the prosecuto~, and that 
"clearly inappropriate" cases fall under the lc>nguage of the statute. While 
the three-year term was cited as a factor in the negotiations, ,members of both 
the defender's and prosecutor's office felt that the law had l~ttle actual 
impact on the result. Both also felt that in cases where the offense was 
serious, the statute is frequently charged and rarely negotiable. They noted 
that since these cases had traditionally received lengthy prison sentences, 
the minimum term of three years waa relatively unimportant and that in less 
serious cases, with few exceptions, the felony-firearm law is rarely at 
issue because it is not charged. There was general agreement that charges 
would be reduced in these cases to offenses that yield probation, jail terms, 
or some combination of jail and probation. 
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Interviews with two judges supported the statements of prosecution 
and defense attorneys, with respect to the plea negotiation and sentencing 
process. Although one of the judges supported the theory of mandatory 
sentencing, both felt that judicial response to the firearm law was generally 
negative since the legislation encompasses a broad range of behavior and in 
some cases would result in a sentence believed to be too severe. One judge 
noted that on occasion, juries have refused to convict on §775.087, even when 
there was clear evidence of guilt. 

During interviews with members of the Department of Corrections, we 
learned that at least initially there was some confusion about the law. For 
a period after the law went into effect it was unc,lear from the commitment 
papers sent by the court whether or not an offender had been sentenced to the 
minimum three years. Members of the court system noted that this was probably 
a result of the volume of revisions of the sentencing law and the practice of 
rotating judges within the circuit. It was believed possible that knowledge 
of the law was uneven during the implementation phase. Moreover, the mechan
ics of commitment paper preparation more or less preclude discovering errors. 
The papers are prepared by the court clerk, signed by the judge (in large 
number at a time) and forwarded to the Department of Corrections. It is 
extremely unusual for the judge, prosecutor, or defense attorney to read 
these papers, due to caseload and time pressures. 

The observations of those involved in case adjudication were corrobo
rated by a study of cases "which involved the use of a deadly weapon in a 
violent crime'20conducted under the auspices of the Crime Commission of 
Greater Miami~ The study was conducted by Crime Commission Court Aides 
and included 62 cases on which convictions were obtained from November 1977 
through January 1978,. Of the 32 firearm cases reviewed in the study, fi·.re 
defendants who possessed firearms during the commission of the crime were not 
charged with §775.087; 13 had the firearm possession charge dropped during 
plea negotiation; one was acquitted of the firearm possession charge by a 
jury; and 13 did receive the three-year mandatory minimum sentence (41%).21 
These results vividly illustrate some of the "branching" possibilities in the 
processing of felony cases involving firearms under the felony-firearm 
law. 

Dade County Corrections 

It was initially hypothesized that the three-year firearm law could 
have an impact on jail populations through: 

• ineligibility for pre-trial release, leading to an 
increase in the number of persons detained before 
trial; 

• an increase in case processing time; and/or 

• a decrease in the number of felons sentenced to jailor 
jail and probation. 

48 

. J -, . 

I 
This section briefly speaks to each of these hypotheses, again based on Dade 
County's experience. 

All persons arrested in Dade County are brought to one of the deten
tion facilities and booked. Individuals charged with certain felonies can 
post bond at the jail, according to a schedule of bond rates. Several of the 
offenses covered by 5775.087 are not covered by the bond schedule. In these 
cases (or if the individual does not post bond) the person is held in custody 
until the arraignment, which usually occurs before a magistrate within 24 
hours. At arraignment, the magistrate may set bond for cases not bondable at 
booking. Since the bond schedule did not indicate higher amounts for offenses 
involving firearms as a result of the firear.m law, there is little reason to 
expect that jail population increased by virtue of these defendants' inability 
to make ba il. 

Dade County has had a pre-trial release program since 1971. Program 
personnel interview defendants before the hearing and make release recommen
dations to the magistrate. Initially, eligibility for felony offenders was 
restricted to third degree felony cases. The eligibility requirements have 
been changed to include ailY offense that is listed on the bond schedule. For 
offenses not listed on the schedule, persons became eligible only if the 
judge sets bond. The program's general policy is not to recommend persons 
charged with violent crimes for release. Thus, most defendants charged with 
violation of 5775.087 would be ineligible for the pre-trial release program. 

t:'f 

judges 
time. 
due to 
fewer 

With regard to the second hypothesis, both the jail parsonnel and 
interviewed believed that the statute has not affected case processing 
In fact, time to disposition may have been lowered in 5775.087 cases, 
the improved plea bargaining position of prosecutors and consequently 

I 

trials in these cases. 

Finally, when asked if the three-year mandatory mlnlmum law had any 
impact on jail sentences, representatives of the county correctional system 
responded wi th impressions ,Similar to those .!:'eported by law enforcement 
officials: under the statute, serious offenders receive prison time, as 
always, and less seri~~s offenders receive,a variety of sentences, including 
jail time, as always. In summary, the flrearm law seems to have had 
little impact on the population of Dade County's correctional institutions. 

" . t, ••• , 

3.4 Conclusions .... 

The case study analysis suggests that admissions to prison have not 
increased by the provision of 5775.087 requiring mandatory imprisonment, while 
the three-year minimum term for those sentenced under that statute may be sub
stantially longer than would have been the case had the firearm law not been 
enacted. Interviews with Dade County officials largely corroborated the limited 
statistical evidence available. Most felt that the felony-firearm law was 
easily evaded or not necessary for most cases. The consistent theme of the 
interviews was that justice system officials judged cases on their individual 
merit and that the specific provisions of 5775.087 were of little consequence. 
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This is not to say that a felony-firearm law like that in Florida 
ould be inconsequential at other times or in other places. The stated 

wrovisions of the law offer considerable plea bargaining leverage ~ prose
~utors who could utilize it to a greater extent than is apparent ~ Dade 
C ty The Florida case study does suggest, however, that a law s actual 
c~::eq~encesmay differ substantially from what might be anticipated from a 
literal reading. 
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Chapter 3: l«l'1'BS 

1. Murder, sexual battery (rape), robbery, burglary, arson, aggravated 
assault, aggrav~ted battery, kidnapping, escape, breaking and entering 
with intent to commit a felony, and aircraft piracy. 

2. Fo~erly, the Florida Department of Rehabilitation. The name was 
officially changed in 1978. 

3. Most states refer to time off from a sentence as ·good time." 

4. Florida Statutes 5944.27 •. 

5. Florida Statutes 5944.29. 

6. "Senator and Top Law Officials Issue Stern Holiday Warnings," The Weekly 
Spokesman of Lynn Haven, December 22, 1977, p. 7. 

7. James Glisson, "Holidays Mean Increase in Gun Related Cr~e8,· press 
release, December 1977. 

8. "Students Unaware of LaW," Washington County News, Chipley, Florida, 
February 10, 1977. 

9. "Florida's Tough Law Reduces Gun Crimes," Rocky Mountain News, Denver, 
Colorado, April 14, 1976. 

10. James Glisson, press release, March 3, 1977. 

11. D.E.S. Burr, "Handgun Regulation," Final Report, Bureau of Criminal 
Justice Planning and Assistance, December 1977, pp. 23-24. 

12. FOr example, "arming" is an element of armed robbery, so this provision 
could not be charged in a case involving a~ed robbery. 

13. Since the first part of 5775.087 will never supersede the second in te~s 
of mandatory prison time--given the release mechanisms described--we will 
refer to the second provision alone as the ·felony-firearm law." 

14. Spokesmen for the Dade County Police Department confirmed this observation. 

15. Although the felony-firearm law became effective on May 14, 1975, uncer
tainty regarding its proper implementation led the Florida Department 
of Corrections to designate October 1975 as the effective date. 

16. These two statistics appeared in Department of Correctionc, Research and 
Statistics Bureau, Mandatory Minimum Sentences, Report No. 78-R-001, 
March 7, 1978. 
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17. These statistics were gleaned from Department of corrections, Research 
and Statistics Bureau, Frequency Distribution of Time Served by Offense, 
Report No. 78-R-007, April 18, 1978. As in the Indiana case study, the 
reader is cautioned that release cohorts (in fiscal 1977) are being 
compared with an admission cohort. 

18. These interviews were conducted during May 1978. 

19. Index crime and arrest figures are from Crime in Florida 1977, published 
by the Florida Department of Law Enforcement. The percentage in prison 
from Dade County (the Eleventh Judicial Gircuit) is from Florida Depart
ment of Corrections, Annual Report 1975-1976. 

20. "Disposition of Criminal Charges in Cases Involving Violent Crime, Deadly 
Weapons, and Mandatory Sentence," Report of the Crime Commission of 
Greater Miami, undated. 

21. Thirty additional cases reported in the study in~clved other types of 
deadly weapons. 

22. It was recalled that at one point, several years ago, the jail was 
receiving an increasing number of persons initially charged with armed 
robbery, but who had bargained to have the charge reduced and received 
a jail term. The Director of the Dade County Corrections Department met 
with representatives of the Public Defender's Office and circuit judges 
about these dispositions, which he viewed as inappropriate, and he 
indicated that the number of these offenders sentenced to jail subse
quently declined. 
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Chapter 4 
CALIFORNIA: THE UNIFORM DETERMINATE SENTENCING ACT 

4.1 B..:kground .nd Intent 

california was the second state t01enact a determinate sentencing 
law. It became effective on July 1, 1977. Sentencing schemes that bear the 
designation "determinate" are varied, although they share the general intents 
of providing a framework for sentencing, increasing the definiteness of 
prison terms (given a prison sentence), and reducing disparity in sentencing 
similar offenders for similar crimes. California's determinate sentencing 
law (DSL) represents an explicit rejection of rehabilitation as the primary 
purpose of imprisonment. It is noteworthy that California had previously 
ex~plified ,the rehabilitative model of corrections under its indeterminate 
sentencing law (ISL) -- a philosophy that state had pioneered more than a 
half-century earlier. 

Prior to July 1, 1977, California operated under an indeterminate 
sentencing system in which a judge would sentence a person to prison "for the 
term prescribed by law." These statutory terms were specified as broad 
ranges: robbery carried five years or one year to life, depending on degree; 
assault with a deadly weapon carried 'a six-month-to-life penalty; first-
degree burglary, five years to life; forgery, one to 14 years; and so forth. 
A minimum number of months to parole eligibility was specified under ISL, 
typically one-third the minimum and the Adult Authority (the paroling authority 
for men from 1944 to 1977) was charged with the responsibility of determining 
the length of time that would actually b~ spent in prison. As will be seen 
later, the Adult Authority also had considerable influence over total admis
sions to prison through its policies on parole revocation. 

At the foundation of the mo\'ment against indeterminate sentencing 
was the broad range of discretion av . .dlable to the Adult Authority in determin
ing how long convicted felons would stay in prison. Indeterminate sentencing 
in California was keyed to the future behavior of inmates after their release 
from prison. Thus prison terms were individually established on the theory 
that "rehabilitation" would occur at varying rates. 

By 1974 political liberals and conservatives, inmates and law 
enforcement officers, civil libertarians and strong proponents of social 
control, all generally found ISL unsatisfactory, albeit for different reasons. 
As articulated in Chapter One, the scholarly work that was being published 
during this period acted as a catalyst that produced, by the end of 1974, a 
clear consensus that some type of reform was necessary. 

california's determinate sentencing movement first gained widespread 
recognition and considerable support with the hearings held by the Senate 
Select Committee on Penal Institutions, December 4 and 5, 1974. Immediately 
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upon the completion of these hearings, work on the drafting of SB42 began, 
and by March 4, 1975 the new bill was introduced in the State Senate. A 
staff analysis of the bill was sent to superior court judges, district 
attorneys, public defenders, police chiefs, and sheriffs two weeks later, and 
SB42 passed the Senate on May 15, 1975. 

2 Cas sou and Taugher suggest in their paper that the scene was set 3 
in 1972 for the gownfall of ISL by two landmark cases: Morrissey v. Brewer 
and In re Lynch. . By requiring that parole be revoked only in accordance 
with the due process clause, Morrissey broke a long-standing "hands-off" 
policy with respect to parole release and revocation decisions and opened the 
floodgases for litigation on every discretionary decision within the prison 
system. At about the same time In re Lynch led the California Supreme Court to 
develop a three-part test of cruel and unusual punishment: 

• t~at punishment be determined in relation to the partic
ular offense and offender; 

• that the term of incarceration be compared to terms for 
more serious crimes within the state; and 

• that the term be compared to those of other states for 
similar cti.mes •. 

This case paved the way for a deluge of individual appeals and writs which 
charged that time served in prison was excessive to the point of being cruel 
and unusual punishment. 

Administrative reforms were instituted by the Adult Authority in 
April 1975, while SB42 was being debated in the Senate. At that time the 
Chairman (formerly Director of Corrections) issued Directive 75/20, which 
established parole release standards and fixed parole release dates for 
almost all inmates. While the provisions of this directive pre-empted the 
need for determinate sentencing legislation, SB42 proponents held it to be 
illegal. 

The year 1975 dramatically illustrated the effects of policy shifts 
by the Adult Authority regarding release to parole and re-admission to prison 
for violating parole conditions. Table 4.1 displgys summary statistics for 
1974 and 1975 on male felon population movements. Male felon population 
in institutions climbed by some 2100 in 1974, then declined by nearly 4700 in 
1975. New commitments from court and parolees ~eturlledwith new commitments, 
over which the Adult Authority had virtually no control, differed by only six 
percent in the two years. However, for those determinants over which the 
Adult Authority had virtually exclusive control, the following observations 
can be made: 

• The number of first paroles was 157 percent more in 1975 
than 1974. 
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Table 4.1 

summary of Major Determinants of Male Felon 
Institution Population in California: 1974-1975* 

Population, J&nuary 1 

Population, December 31 

Increase (decrease) 

New Commitments from Court 

Parolees Returned with New Commitment 

Parolees Returned without New Commitment 

First Paroles 

Re-paroles 

1974 

19,167 

21,283 

2,116 

5,018 

727 

1,533 

2,694 

2,023 

Source: California Prisoners 1974-1975, Table 3. 

Year 

1975 

21,283 

16,598 

(4,685) 

5,443 

732 

808 

6,918 

3,660 

*Other movements include escapes and escapees returned; deaths; court
ordered discharges; transfers to and from court; and to and from local 
facilities (for diagnostic study); and movement of safekeepers. The net 
effect of these movements on male felon population is negligible in both 
years. 

• The number of parolees returned without a new commitment 
(i.e., on violations) was 90 percent less in 1975 than 
in 1974. 

• The number of re-parolea was 81 percent more in 1975 
than in 1974. 

- ;::"'-- ... 

OVerall med-!an _ t~e served-:~by. :~h~J1~.~:t~Ii~,yllfl<:!~~l~:n:fi;ci· parole increased from 
36 months"'i'i:J~14' ta'2~C;;-~idonf}:u5 in '1975"-,- with increases registered in every 
major offense category. This is suggestive of an explicit policy to release 
long-term inmates who, while perhaps not "rehabilitated," were not believed 
to be threats to public safety. 

Further case law developments also emerged in 1975, In r, Rodriquez 
being of particular significance to the move toward determinacy. This 
opinion, filed in June 1975, held that "as the only body with jurisdiction to 
apply the punishment to the individual offender, the Adult Authority was 
required to fix promptly a prisoner's term proportionate to his culpabilitK' 
thereby precluding crutal and unusual punishment with respect to duration." 
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In response to Rodriguez, the Adult Authority issued Directive 75/30 which 
updated and refined its predecessor, and the urgency for determinate sentenc
ing legislation diminished." 

The opportunity to re~ive interest in SB42 came in January 1976 with 
the opinion in In re Stanley. This opinion held that the original directive 
(75/20) failed to account for post-release rehabilitative conduct adequately 
in the setting of terms and was consequently illegal. Citing Stanley as 
evidence that det.erminacy could only be brought aboutthzoough legislative 
change, the authors of SB42 were able to revive interest in the legislation 
which, after several amendments, passe~othe Assembly in August 1976, and was 
signed into law on September 21, 1976. 

Because SB42 was so sweeping in scope, and its specific provisions 
were highly controversial even after its passage, the nine months before the 
July 1, 1977 implementation date were used to draft an amendment (AB47-6) that 
would "clean up" the initial legislation and reflect compromises on specific 
points. AB476 was signed into law as urgency legislation on June 29, 1977, 
only two days before DSL (which we use to refer to SB42 as amended by AB476) 
became a reality. 

4.2 KeV Statutory Provisions 

Section 1170 of Chapter 4.5, Trial Court Sentencing, adds to Title 7 
of Part 2 of the California Penal Code the following declaration: 

"The I.egislatura finds and declares that the purpose of 
imprisc;mment for crime is punishment." 

This leaves little doubt about the reversal of the state's prior view towards 
imprisonment. The main provisions of DSL fall into five categories: 

• base terms 

• enhancements 

• good time 

• retroactive provisions 

• parole 

With regard to parole, DSL replaces the Adult Authority with the Community 
Release Board (CRa). This board will continue to make parole release deci
sions for life prisoners who are virtually unaffected by DSL; review determi
nate sentences for disparity; revoke parole; and apply DSL retroactively. The 
CRa is also charged with reviewing the length and conditions of parole and the 
denial of good time, both determined initially by, and. appealed to, the 
Department of Corrections. 
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At the front end, after conviction, the judge must first consider, 
and subsequentt~ reject probation and diagnostic referral, bet-ore specifying 
a prison term. Section 1203.06 of the Penal Code, as amended by AB476, 
prohibits probation or sentence suspension for any person 

• who personally uses a firearm during the commission or 
attempted commission of murder, assault with intent to 
murder, robbery, kidnapping, first degree burglary, 
rape, assault with intent to rape, and escape. 

• who was previously convicted of one of the felg~ies 
listed above and is convicted of [any) subsequent felony 
while armed with a firearm or who unlawfully possessed a 
firearm when arrested for the second felony. 

The California Judicial Council has established, in its Benchguide, factors 
that make the offender ineligible for probation and lists the criteria for 
granting probation with respect to a substantial number of additional factors. 
For example, assault with a likelihood of great bodily injury is non-proba
tionable, according to the rules; numerous mixes of prior felony convictions 
are also designated ineligible for probation. These, however, are judicial 
guides and are not mandated directly by the law. 

Base Terms 

Crimes calling for life sentences, such as first-degree murder, are 
affected by the DSL only with respect to the parole provisions noted above. 
Virtually all other crimes fall into one of four penalty groupings: 

• 16 months, 2 years, 3 years (e.g., second degree burglary, 
forgery, theft); 

• 2, 3 or 4 years (e.g~, robbery, first degree burglary, 
sale of controlled substance, arson, assault with intent 
to kill); 

• 3, 4 or 5 years (e.g., kidnapping, rape~ transportation 
of controlled substance), 

• 5, 6 or 7 years (e.g., crimes punishable by life or 
death, second degree murder). 

Most offenses fall into the first triad. Conviction of an attempt typically 
draws a base term one triad lower than the offense itself. The middle terms 
must be chosen by' the judge unless aggravating or mitigating circumstances, 
which the court can raise on its own motion, are found. 'Examples of miti
gating circumstances are: restitution, victim not harmed, victim provocation, 
and need to obtain family necessities. Aggravating circumstilnces are ty~ified 
by weapon use or possession, serious bodily injury, loss of great monetary 
value, or involving minors in the crime. Given either type of circumstance, 
the judge may sentence the lower or upper term. 
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Enhancements 

Enhancements provide judges with another means of lengthening the 
term, but in some cases judges must decide whether to use a particular 
finding to enhance a base term or to choose a (necessarily unenhanced) upper 
term in the triad. Enhancements plead'2 and proved must normally be imposed, 
but they can be stricken by the judge. A base term can be enhanced if 
the court finds: 

• 
• 

13 arming with, or use of a weapon (1 or 2 years); 

qreat loss of property (1 or 2 years, depending on 
amount over $25,900); or 

qreat bodily ha~4(3 years if personally and intention-
ally inflicted) • _ 

Another enhancement pertains to prior prison terms. Three years can be added 
for each prior term served in the ten precadinq years on a violent felony or 
on any felony if the current conviction is on a violent felony. If no 
violence is involved, the enhancement is only one year. Finally, a sentence 
can be enhanced jgrough the choice of consecutive or concurrent sentences for 
multiple crimes. DSL spells out very carefully how to calculate the term 
in either case, but the choice is left largely to the discretion of the 
judge. 

As a postscript to the discussion on enhancements, we note that DSL's 
addition of provisions limiting the imposition of enhancem.ents and the 
possible mixture of determinate and indeterminate sentences stemming from 
several convictions complicates the situation to the poin:t where the determi
nCltion of a term (or comparisons of' alternative terms) cam become quite 
difficult for judges. Thus it can be seen that DSL sentences still need to 
be individually tailored, although not to accommodate varying rehabilitation 
rates, as was theoretically the callIe under ISL. 

~e~delivery Credits and Good Time 

Time incarcerated prior to sentencing (jail time) on a given offense 
is credited against the term calculated by the court, as described above. 
Further reducing time in prison is good time earned, wh~ch can (and in1wost 
cases probably will) be as large as one-third the term less jail time. 
More specifically, four months of good time can be earned on every eight 
months of the term served. 'l'hree of the four months are earned by refraini.ng 
from rule violations or violent conduct. The fourth month is earned by 
participating in, but not necessarily completin~ programs. 17 

Retroactive Provisions 

We close this section with a brief description of DSL's provisions for 
determining terms of those who have been or will be sentenced indeterminately 
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because their crimes were committed before July 1, 1977. 18 Roughly, 
a retroactive term is the longest middle term of the conviction offenses, 
plus enhancements. Definitions and a formula are provided for determining 
enhancements and calculating terms, but good time and jail time are not 
considered in retroactive calculations. Responsibility'for~establishing 
determinate release dates in retroactive cases rests with the Community 
Release Board, which as a result was immediately faced with some 17,000 cases 
on July 1, 1977. If ~n that day an inmate's parole release date had already 
been set to an earlier time than was determined from the retroactive calcula
tions, the ea~lier date prevailed (barring subsequent ins'titutional infrac
tions by the inmate). In cases where the ISL parole eligibility date 
preceded the retroactive term, but no release da~e had been set, the Community 
.Release Board was required to hold annual review hearings. If a release date 
prior to that calculated retroactively were set, release would occur at that 
time (again barring subsequent in~~itutional infractions). In sUm the 
retroactive provisions favor the shorter of ISL and DSL "estimates." 

4.3 Impact 

This section assesses the impact of DSL on California's prison 
population, based on one year's experience under the new law. We begin with 
a review of some preliminary assessments of DS~ (made before the law went 
into effect). Next we examine the rate of admissions to prison. Distribu
tions of time actually served in prison by ISL cohorts are then compared with 
estimates of time to be served by DSL cohorts. These analyses are limited to 
male felons, newly received from court; and first released to parole, respec
tively. Finally, becal.1se of its potentially significant implications for 
state and local correctional caseloads, a preliminary assessment of the 
impact of Proposition 13 is given. 

~l Overview of Preliminary Assessments 

A number of papers were written about DSL's anticipated effects 
before the law became effective. These took advantage lof the iJI1Creased 
precision that could be gained in prqjecting prison ter.ms under determinate 
sentences. Nagin used a retrospective approach in assessing the new law's 
impact on prison population by applying its provisions to cohorts admitted 
to California prisons beginning with 1970, a method which assumes that 
determinate s,~tences would not alter admissions patterns (size and nature 
of offenses). The result was a marginally lower hypothetical 1976 end 
population than was actually counted. The prospective component of Nagin's 
analysis, which accounted for growth in admissions to prison during the 
1970-76 period, however, yielded a 1981-end projection that was more than 60 
percent higher than the average year-end population for the 1970-76 period. 
Nagin concluded his analysis by noting two reasons for expecting admission 
cohort sizes to increase even further under DSL: 

• limited periods of parole supervision (during which 
lC'eturn to prison could be accomplished by revoking 
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parole for new crimes) might lead to increased admis
sions f 2am the eourts following convictions on new 
crimes, 

restricted use of probation for violent felonies. 21 

Nagin concludes his paper with a discussion of possible offsetting effects 
due to increased deterrence and adaptive charging and sentencing behavior. 

In their paper, Johnson and Messinger22 hypothesized that both time 
served by those receiving prison sentences and the proportion convicted that 
receive prison sentences would increase under determinate sentencing. The 
potential for lengthening terms through "enhancements" provided in the law 
was cited as their primary reason Eor expecting the length of prison terms 
to increase. Their expectation that proportionately more offenders would 
receive prison sentences was based on the observation that the availability 
of relatively short sentences under DSL might cause judges to impose prison 
sentences in "marginal" cases where, due to uncertainty about the behavior of 
the Adult Authority, probation would have been granted in these cases under 
ISL. 

Cassou and Taugher23 concurred with Johnson and Messinger in their 
prediction that "marginal" offenders are more likely to receive prison 
sentences under DSL than ISL. However, their paper suggested that the . 
median length of prison terms may drop slightly if most of the good tim~ 
available is actually granted to most inmates. Cassou and Taugher pred1cted 
quite confidently that disparity in the length of prison te=ms would be 
substantially reduced. 

In the "Comments" section of the San Diego Law Review,24 Kenneth 
Zuetel predicted that the length of prison terms under ISL and CSL would be 
pretty mu~h the same. He further anticipated that the new law would reduce 
prison unrest caused by anxiety produced by the uncertainty of release dates 
under ISL and that it would have the same general effects on deterring 
crime as did ISL. 

Mention is made, in virtually all of the papers reviewed, of the 
illusion created by a direct compa,ison of the sentencing provisions of ISL 
and DSL. To the casual observer and indeed the public generally, base terms 
of 2, 3, or 4 years as an example for assault with intent to murder seem 
considerably shorter than 1St's si~ month to life range for that same crime. 
Thus it was generally predicted that the determinate penalty ranges would 
eventually be raised by the legislature as a result of public pressure for 
longer sentences more in line with those previously thought to have been 
served under ISL. If this were to occur, there would be no release valve 
such as existed previously in the form of the Adult Authority to relieve 
overpopulation of prisons that would result from longer determinate terms. 
This psychological effect was a point of central concern to many of thos~ who 
examined the provisions of DSL before the fact. 
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This section examines the question of whether judges have a greater 
p~opensity to impose prison sentences under DSL than under ISL. Table 4.2 
dIsplays superi~r court dis~sitions and prison sentences for the (predomi-
nantly) ISL perIod 1970-77. Inspection of this table suggests a trend 
toward greater proportional use of prison sentences. Since this trend, 
however, stems mor.e from the decline in dispositions than from the increase 
in prison sentences, the t~gnd in the probability of prison given conviction 
is difficult to interpret. 

Quarterly statistics published by the California Judicial Council 
since the inception of DSL in July 1977 provide some indication that judges 
may be more prone to prison sentences under DSL. While the prob~)ility of 
prison (giVen conviction) could not be derived separately for DSL and ISL 
the majority of those sentenced during the April-June 1978 quartE':r had be~n 
charged with offenses occurring after July 1, 1977 and thus fell under DSL 
provisions. Of 10,180 felony sentences imposed by the superior court during 
this quarter, 3,407 (33%) were prison commitments--two-thirds 0,£ which 
were determinate. This compares to 21 percent in 1977 (see Table 4.2), a 
year in which 1St dispositions predominate, and to 14 percent in 1973, in 
which a comparable volume of ISL dispositions (42,676) was reached. 

Further evidence that judges may be demonstrating a greater propen
sity tO,select pr~son sentence~ appeared in a report recen~~y SUbmitted to 
the NatIonal InstItute of JUstIce by the Rand Corporation. Samples were 
drawn from th~ Alameda County District Attorney's Office on adults convicted 
of robberies that occurred before and after July 1, 1977. The pre-law sample 
of 202 cases represented approximately 25 percent of all eligible cases for 
1975 and 1976, while the post-law sample consisted of all 174 eligible caSes 
at the time the data were COllected. Data were collected on characteristics 
of the crime and offender, ,and on the disposition of each sample case. 

Rand's analysis of the data led to the following findings: 

• The significantly higher proportion of prison sentences 
found for the post-law sample corresponds to a shift 
away from the USe of jail sentences. 

• The seriousness of robberies warranting prison sentences 
is lower for the post-law group than the pre-law group. 

• Plea bargaining provided a greater payoff to offenders, 
in terms of fewer prison sentences, to the pre-law 
sample than the post-law sample. 

These led the researchers to conclude tentatively that judges in Alameda 
County Were impoSing more severe sanctions than previously in sentencing for 
robben' under determinate sentencing. The extent to which this was dUe to 
the mandatory imprisonment provisions of the law (for armed robberies), the 
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Year 

1970 

1971 

1972 

1973 

1974 

1975* 

19"16* 

1977* 

'l'able 4.2 

proportion of California Superior Court Dispositions 
Involving Prison Commitments: 1970-1977 

Number of Dispositions Prison sentences 
(Defendants) (Defendants) Percentage Prison 

49,950 5,025 10\ 

56,018 5,408 10 

49,024 5,664 12 

42,672 5,826 14 

38,007 5,637 15 

35,419 5,117 14 

30,563 5,451 18 

28,608 6,00.3 21 

Source: Bureau of Criminal Statistics (as reproduced in a Department of 
Corrections memorandum dated September 15, 1978). 

*F! .. gures shown for these years are offendeL-based transactions (OB'l'S) 
statistics, which replace.d the Superior Court's earlier reporting system. 
While some counties or parts of counties 'are not participating in California's 
OB'l'S program, there is no obvious reason to expect this underreporting to 
produce a bias in the proportion of prison sentences. 

Judicial Council's guidelines for probation sentences, or to a greater 
propensity of judges to impose prison sentences generally was, for reasons 
cited earlier, not assessed in the Rand study. 

One final observation that is relevant to the impact of DSL on new 
admissions from court deals with the offense mix of newly admitted offenders. 
In 1974 and 1975 adults convicted of robbery constituted 23 and 25 percent, 
respectively, of male felons newly received from court, while burglary 
admissions accounted for some 17 percent in each of these years. Moreover, 
the percentage of male felons received on robbery convictions has exceeded 
that for burglary in every year since 1969. By contrast the April-June 1978 
quarter showed only 10 per~6nt of prison sentences were for robbery while 22 
percent were for burglary. 'l'his again is indicative of a lower threshold 
of ser.iousness for prison sentences under DSL. 
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'l'ime Served 

Not enough time has elapsed since the enactment of DSL to permit 
comparisons of time actually served in prison under ISL and DSL. However, 
est~ates of t~e to first parole can be made for cohorts newly received from 
court with DSL sentences, and these can be compared to release rates of 
cohorts received under ISL sentences in earlier years. The latter have been 
tabulated as percentages of male felons newly received from court in 19~t 
through 1974 that were still in prison at the end of 1967 through 1975. 

'We begin with a brief analysis of these (ISL) histotical data. 

Since 1966, t~e served by male felons under ISL has generally grown 
shorter in te~s of the proportion still in prison at the end of each year 
following the year of admission. For example, nearly 55 percent of those 
admitted in 1966 were still in prison on December 31, 1968, an average of 2.5 
years later, while only 44'percent of 1973 admissions were still in prison on 
December 31, 1975. This trend is shown for all offenses, robbery and burglary 
in 'l'able 4.3. In this table the columns headed 1966 show the percentage 
still in prison at the end of 1967, 1968, ••• , 1975, corresponding to average 
te~s of 1.5, 2.5, ••• , 9.5 years respectively. The columns headed Composite 
show the percenta~~ of cohorts admitted in 1974, 1973, ••• , 1966 that were 
still in prison on December 31, 1975. These also correspond to average terms 
of 1.5, 2.5, ••• , 9.5 years, but in this case the most recent admission 
cohort for which data are available is used. 

In every case the retention rate for 1966 admissions is higher than 
the more recent retention rate shown in the composite column. FOr robbery, 
this remains true even if the composite column is lagged by a year (e.g., the 
86.2 percent of the 1974 cohort still in prison as of December 31, 1975 is 
smaller than the 97.5 percent of the 1966 cohort still in prison as of 
December 31, 1968). The trend since 1966 toward shorter prison stays--measured 
in this fashion--is undeniable. 

'l'he length of time that will be served under dete~ina~e sentences is 
a function of three variables: the judicially determined sent~nce; pre
delivery credit, applied against sentences for time incarcerated on the same 
charges prior to sentencing (usually in local jails); and good t~e earned, 
which can be as large as one-third the sentence net pre-delivery credit. 
Letting 'l' denote time served, S denote the sentence, C denote pre-delivery 
credi t, and p denote the fraction of maximwn good time earned, the relation
ship is given by the equation: 

'l'. (S - C) (1 - p/3). 

'l'he California Department of Corrections recently released frequency distri
butions of Sand C for the determinately sentenced38ohort received in the year 
beginning July 1, 1977, the effective date of DSL. Unfortunately, the 
frequency distribution of S - C (sentence net pre-delivery credit) cannot be 
derived from those of S and C. Values of p (fraction of good time earned) 
for which 'l' and (2/3)S are equal are plotted against CIS (the proportion of 
the sentence spent jailed) in Figure 4.1. The curve shows the regions in 
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Table 4.3 

Retention Rates for Male Felons Newly Received from Court 
On All Felony, Robbery, and Burglary Convictions 

Percentage Year Newll Received from Court 
in Prison All Offenses Robberl Burglary 
After· 1966 Composite·· 1966 Composite·· 1966 Composite·· 

1.5 years 77.4 73.0 97.5 86.2 74.0 59.9 

2.5 years 54.9 44.2 88.7 55.1 42.0 20.6 

3.5 years 31.8 21.9 55.9 26.4 19.9 6.6 

4.5 years 17.5 10.6 28.0 11.6 9.6 3.4 

5.5 years 7.8 6.4 11.5 5.6 3.2. 1.8 

6.5 years 4.8 4.0 5.6 3.1 1. :3 0.7 

7.5 years 3.9 3.1 4.2 1.2 0.9 0.4 

8.5 years 3.2 2.1 2 .9 1.4 0.7 0.2 

9.5 years 1.6 1.6 o. 6 0.6 0.4 0.4 

Source: California Prisons 1974-1975. 

·Average terms are listed; actual ternlS are average plus or minus a half-year. 

.Cohorts admitted in 1974, 1973, ••• , 1966. 

which (2/3)S under- and over-estimates T. In cases having no pre-delivery 
credit (C/S = 0), (2/3)S is served if maximum good time is earned (p = 1). 
At the other end of the curve, (2/3)S is the actual term if the pre-delivery 
credit-to-sentence ratio is one-third, even if no good time is earned. For 
the first-year DSL cohort, pre-delivery credits (C) averaged 3.8 months, 
while sentences (S) averaged 42.3 months, yielding a ratio of averages (C/S) 
of 0.09. Reading from the curve we find that (2/3)S is an accurate estimate 
if, on the average, 80 percent of maximum possible good time is earned (p = 
0.8). If, in a particular case, p were larger than 0.8, (2/3)S would over
estimate the prison term; if p were smaller than 0.8, the prison term would 
exceed (2/3)S. 

Expectations based on legislative provisions governing: the granting 
and denial of . good time suggest that the average good time ear:'nings will 
exceed 80 percent of the possible maximum and that consequently (2/3)S is 
not unreasonable as an estimate3yf time that will actually be served by 
felons sentenced determinately. 

64 

en 
(J'I 

. ~ ~- ~--~ .- -~-- ~ ----.- --------------------------.--------~.-

'6 -
c 
w z 
a: 
ct 
w 
w 
:!: 
j:: 

c 
0 
0 
C!J 
u. 
0 
w 
C!J 
ct 
~ z 
w 
(J 
a: 
w 
Q. 

100 

80 

60 

40 

20 

. Figure 4.1 
EstimatingDSL Time Served as a Function of Pre-Delivery Credit 

and Fraction of Maximum Possibll Good Time Earned 

(2/3)S Underestimltes the Actull Term 

rL = [3(C/S) - 1] /(C/S)-1 

oL-----------~----------------------------~~~~~~ • n 
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Using two-thirds the sentence as an estimate of time actually to be 
served by those sentenced to prison under DSL, it is possible to construct 
percentage point distributions of time served for male felons newly received 
from court by determinate sentences for the year beginning July 1, 1911. 
These are shown in Figure 4.2, together with the percentage point distribu
tions derived from the ISL composite cohort in Table 4.3. In both cases the 
medians, middle 50 percent and middle 15 percent points were derived from the 
data, using linear interpolations, on all offenses, robbery, and burglary. 

The distributions in Figure 4.2 indicate first that the middle 50 and 
15 percent ranges are smaller under DSL in all three offense categories, 
suggesting that disparity is lower under determinate sentencing. For all 
offenses the middle 50 percent range spans less than a year-and-a-half under 
DSL, compared with two-and-a-half ye~rs under ISL. Similar differences in 
the DSL and ISL middle ranges can also be seen for robbery and burgl~ry. 
The greater symmet:t'y about the median of the middle 50 percent of the DSL 
distribution, relative to the ISL distribution, is also notable. 

OVerall median terms are about six months less for the DSL and ISL 
cohorts, about 22 months compared to 28 months. The DSL median for rob~2ry 
is approximately 34 months, compared with 32 months for the ISL cohort. 
Finally, the CSL burglary median of 14 months is about nine months shorter than 
that derived for male felons sentenced for burglary under ISL. 

Proposition 13 Impact 

Exactly one year after determinate sentencing came to California 
proposition 13, which severely curtailed local government revenues from 
property taxes, went into eff~ct. Because of possible consequences for the 
budgets of local correctional agencies, an assessment of possible implications 
for the population of local and state correctional facilities and an examina
tion of ste~~ taken to =~al with this problem became addenda to the California 
case study. Interviews were conducted with officials in four counties: 
Los Angeles, San Francisco, San Joaquin, and Ventura. These counties account 
for 40 percent of the State's general population and some 44 percent of its 
local jail population. The total capacity reported for local correctional 
facilities operated by these counties was 11,691. 

Proposition 13 was expected to affect jail populations directly as a 
result of drastic budget cutbacks in she~iffs' offices that receive some 11 
percent of their support from property taxes. Large-scale layoffs: accompan
ied by the release of substantial numbers of jail inmates, were threatened in 
several counties. Also, it was believed that the situation would be further 
aggravated by the closing of community based residential facilities, which 
would leave judges with fewer sentencing options. If these predictions were 
to hold true, jail as a condition of probation -- typically constituting 
about 80 percent of probation sentences -- would be forced also to decline, 
adding further pressure to increaseactua~ probation caseloads. 
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Probation agencies, which are locally funded also, were expected to 
be heavily hit by budget reductions, layoffs, and resulting increases in 
caseloads. Given large probation caseloads, the possible loss of jail as a 
condition of probation as a sentencing option, and short determinate sentences 
(16 months, 2 years, 3 years) for the majority of probationable offenders, an 
increase in prison commitments was anticipated as an indirect result of 
Proposition 13. 

The California Probation~ Parole, and Correctional Association 
surveyed 17 of the State's 58 probation agencies in June 1~I8 to determine t.he 
anticipated effects of proposition 13 on their operations. 'Most relevant 

. among the findings of this survey was the belief that commitments to the 
State Department of Corrections and the California Youth Authority could 
double within the year. Operating budgets and staffs were reported to be cut 
by an average of 32 percent, with larger counties experiencing larger cuts. 
Respondents to the survey predicted that ranches and camps that mostly 
received youthful offenders would be closed in most counties that operated 
them and that these wards would be transferred to the state institutions. 
For example, Los Angeles County threatened to close all 12 of its camps and 
ranches at the time housing some 1400 youths. The survey also found expecta
tions that work furlough, community release, drug programs, group homes, 
diversion programs, volunteer programs, and victim assistance programs for 
adults would be terminated. Finally, the report noted that all training and 
education, planning and evaluation, and CETA positions would be terminated. 

Many of the concerns raised about the impact of proposition 13 were 
at least temporarily allayed by $5 billion in surplus state revenues, allo
cated largely to maintain existing levels of fire protection, police, and 
educational services. In fact, one eligibility condition for the surplus was 
maintenance of pre-proposition 13 levels of law enforcement and fire protec
tion resources. While there was initially some ambiguity in which functions 
are in the law enforcement category, county sheriffs' offices eventually were 
so designated, but probation was not. Thus, the St~te bail-out precluded 
Proposition 13's full impact on local jails in its first year, and created 
additional time for localities to ~lan for reductions in state aid, possibly 
to zero, after fiscal 1979. 

Before turning to the results of our survey of the four counties, we 
make brief mention of two other factors that may be of significance to the 
population of local jails. The first concerns replacement legislation (AB90) 
for the State's Probation Subsidy Program that had been operating since 1963. 
Under AB90, which also went into effect on July 1, 1978, California's 58 
counties shared some $55 million in appropriations allocated on a per capita 
basis, with county boards of supervisors deciding on specific agency 
allocations. This differs from the former Probation Subsidy·program in which 
county probation agencies received direct subsidies whose amount warn ~~sed on 
the volume of cases "diverted" from prison after a finding of guilty. 
While only a small portion of the total budget for probation services state
wide, the $55 million disbursed on July 1t 1978 helped offset Proposition 13's 
immediate anticipated effect. 
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The other factor that may be significant in local corrections is the 
little-used provision for paroling sentenced inmates from county jails. This 
statute, enacted in 1909, provided for local parole boards consisting of the 
sheriff, chief probation officer, and an appointee of the presiding judge of 
the Superior Court to consider parole application and hold parole hearings. 
This law was amended as of January 1, 1979, to enhance the use of local 
parole through the development of standards, guidelines, and procedures. The 
new law may provide a release valve should local institutions be faced with 
staff cuts that would ~educe the maximum popUlation over which sheriffs' 
offices could maintain custody. 

• Budgets 

Based on our post-Proposition 13 survey of Los Angeles, San Francisco, 
San Joaquin, and Ventura Counties, it seems safe to say that county sheriffs' 
budgets were large~x spared from Proposition 13'8 impact in fiscal 1979 by 
the state subsidy. The Los Angeles County budget increased in fiscal year 
1979 by some $1.71 million (4%) over fiscal year 1978, while those of 
Ventura and San Joaquin counties remained essentially unchanged at about $4.5 
million and $3.5 million, respectively. San Francisco cut its $11.2 million 
fiscal 1978 budget of its sheriff's office by ten percent in fiscal 1979 
However, this difference is largely due to the one-time $900,000 capital· 
improvement budget in fiscal 1978; only $30,000 was budgeted in this category 
in fiscal 1979. 

For the future, two of the counties surveyed, Los Angeles and San 
Joaquin, estimate a further increase in their fiscal 1980 budgets. The other 
counties were unable to provide specific estimates. To a large extent, 
county budgets will depend on the level of the state surplus. Sizable 
budget reductions may result when and if a surplus is no longer available. 
~lile the fiscal 1978 surplus was $5 billion, surpluses of $4.5 billion and 
~1.5 billion are estimated for fiscal 1979 and 1980, respectively. 

Although the overall surplus expected to be available next year is 
only ten percent less than that currently available, the Sheriff's Department 
and Probation Department in San Francisco expect cuts to be proportionately 
larger next year because they believe that the County received a dispropor
tionate share of the present surplus and that this situation will be equalized 
in the future. The Mayor's Office forecasts a ten to 15 percent reduction in 
the fiscal 1980 budget. County departments have been asked to submit budgets 
at 80 percent of fiscal 1979 levels with two to five percent add-ons should 
additional monies become available. At best, next year's budgets are expected 
to match existing levels. However, in stark contrast to the above predictions 
the San Francisco County Board of Supervisors foresaw a ten to 15 percent ' 
increase in next year's bUdget. 
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• Measures Taken to Reduce Operating costs 

As soon as proposition 13 was implemented, the ventura County Sheriff's 
Office sent layoff notices to 40 of its custodial corrections staff with the 
least seniority, but layoffs never actually occurred because the Sheriff's 
Office received its share of state surplus. The County Board of Supervisors 
imposed a hiring freeze resulting in some five unfilled vacancies among custodial 
staff. ~Qllowing complaints that the freeze was forcing more overtime by the 
other custodial staff and interfering with training schedules, the freeze was 
lifted. 

In Los Angeles County, proposition 13 closed a prison farm and a work 
camp, and put severe restrictions on overtime. However, the Sheriff's 
Department noted that it had previously recognized that it was cheaper to buy 
privately the products that the two programs produced than to continue to 
absorb the cost of their operations. Further, the farm and the work camp 
were felt to have little job-related training value as work sites for the 
inmates. Thus it would seem inappropriate to attribute these closings to 
Proposition 13, althoagh it might have e~pedited the decision. 

In San Francisco overtime was cut, pay raises were cancelled, and no 
major capital improvements were planned. However, as noted earlier, the net 
effect of these measu~es was that the operating budget for the jails is the 
same for fiscal 1979 as it was for fiscal 1978. As in Los Angeles, security 
coverage has become a problem at certain times. To compensate for the 
reduction in staff and overtime, inmates spend longer periods of time in 
their cells. 

Finally, apart from the elimination of an adult education program, the 
San Joaquin County Sheriff's Department repo.rted having taken no specific 
steps to reduce costs as a result of proposition 13. 

• Construction Plans and Jail population 

All four counties expect jail population to increase, and Los Angeles 
and ventura counties are confidently planning to build more jail space. 
Velltura is going to build a SOO-bed facility to replace its oldest jail and 
increase its jail capacity. Los Angeles is planning to build five 480-bed 
facilities over the next five Y3ars. Offlcials in both counties seem certain 
that proposition 13 will not affect their construction plans. Even San 
Francisco, which seems to face the worst financial problems, is expanding one 
of its facilities for women. We note that no dramatic population reductions 
occurred in any of the counties between May and September 1978, the five 
months surrounding the effective data of Proposition 13. 

- There are three divergent schools of thought on the future trends of 
inmate populations. None of the o,pinions are based on empirical evidence, 
but tend to reflect the orientation and the cffice held by the speaker. 
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The first school of thought, held by the small counties, is most 
effectively conveyed as a question: "Th.ere was no red'l,ction in inmate 
populations when locally-funded probation and community programs w~re begun; 
why should there be an increase when these programs are ended by ~irtue of 
Proposition 131" 

The second group has an orientation toward state corrections. 
Richard A. McGee, former Commissioner of the California Department of Correc
tions, feels that "With limited jail space and funds, plus reduced probation 
services, an increasing number of (convicted felons) will be sent to (state) 
prison in spite of AB90. The state prisons are easily vulnerable to a 100 
percent increase in34ntake as a result of Proposition 13 and recent mandatory 
sentence statutes." 

The third group, consisting of large counties, feels that determinate 
sentencing already has begun to fill the state prisons; that. the state 
legislature has rejected and will continue to reject the construction of new 
state prisons in order that better use be made of existing facilities at the 
county level; and that the counties will be the ones to absorb the increased 
prison ~pulation as probation cuts and a more hard-line attityge toward 
crime s1gnal a decreased use of alternatives to incarceration. 

At ~chis time it is not possibl(~ to draw any definitive conclusions 
about the impact of Proposition 13. It can only be said there has been no 
visible impact on jail populations thus far and that there is a wide diversity 
of opinion about what will happen in the future. It would appear that it 
will take at least another year for trends to emerge. 

4.4 Conclusions 

The intent of California's determinate sentencing law was to reduce 
the disparity in prison terms that had been perceived under indeterminate 
sentencing. Stating the purpose of imprisonment as punishment, the law was 
designed to produce prison terms of similar length for those convicted of 
similar crimes. under DSL,time spent in prison was no longer to be a 
function of predictions of future criminality based on the degree of rehabili
tation. 

The empirical evidence drawn from the state's first year's experience 
with DSL, limited though it may be, indicates that the intent to narrow 
variation in prison terms was largely met. Comparisons of time ser.ved 
distributions, known for ISL cohorts and estimated for OSL cohorts, found 
narrower spans for the middle 50 and 75 percent, for all offenses toc;,rether, 
for robbery, and for burglary. 

As observed earlier, the question of whether prison terms should 
be longer, shorter or about the same under DSL was posed by a number of 
researchers before any DSL experience had accumulated. Despite the intensive 
debate ov-er the terms designated in the four sentencing triads and the time 
added by enhancements, DSL was not intended to increase or decrease "average" 
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time relative to ISL experience. The first year's DSL experience suggests 
moderate success with respect to this implicit objective. For all offenses 
together, median time projected for DSL was found to be somewhat less than 
the ISL median. Shifts were also seen within offense categories: the DSL 
burglary median was about nine months shorter, while that for robbery was 
found to be higher by about two months. 

The possibility that the rate of commitment to prison from the courts 
would be affected by DSL was raised in the literature before the fact, but 
received relatively little attention. !rpnically, an increase in the proba
bility of a prison commitment (given convic~ion) appears to be the mo~t 
immediate consequence of DSL. The extent to whio~ this increase reflects 
changes in the convicted population, changes in sentencing practices as a 
direct result of the availability of shorter sentences, or other factors is a 
concern for further research. 

Current projections of the male felon population of institutions, 
developed by the Ca~ifornia Department of correctio~~ show an increase from 
17,747 on Jcune 30, 11978 to 23,550 on June 30, 1982. These projections 
were developed using a simulation model for the DSL portion, and in iniBt -
output model of thd ISL portion pf institutional population movements. 
Since the Department's initial projections that i~corporated DSL provisions 
w~re made, there have been two revisions upward. If the current projec-
t10ns were to prove accurate, the current institutional capacity for males of 
22,810 would be inadequate by the end of 1981. 

There remain in California a number of known contingencies that might 
affect prison population, and our case study concludes with a brief dis
cussion of each. 

Retroactive Cases 

ISL-sentenced prisoners continue to be received from the courts on 
conVictions of crimes committed before July 1, 1977 although in diminishing 
numbers. Section 4.2 outlined DSL's retroactive provisions which baSically 
attempt to set terms on non-life ISL inmates as close as possible to what 
they would have been had they been DSL terms. 

Parolees Returned 

The return to prison of parolees contributed significantly to the 
total number of prison admissions under ISL. Moreover, the volume of parolees 
returned fluctuated considerably from year to year. For example, 10,578 
parolees were returned on new commitments and technical violations in 1975, 
compared with 4,717 in 1974. For a number of reasons, it is difficult to 
forecast the practices of the Community Release Board in this regard: 

• Length of time on parole is generally shorter under DSL; 
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The criteria used by the Community Release Board for 
revoking parole may differ from those used by the former 
Adul t Authority;' 

Determinate terms may result in the release of indi
viduals who are likely to have their parole revoked. 
This would occur, for example, if the Adult Authority 
had been correct in its decisions not to release. 

Movements between paro1.e and prison are described as "tl~~ "heart. of ~he system" 
;n a paper describing the Department's simulation meldel for proJect1ons. 
~nce some experience has been accumulated on parole revocations under DSL, 
the importance of this form of admissions can be rea6sessed. 

Feedback Effects 

The Judicial Council of California was requir~d ~y SB42 to ~rovide 
f dback to Superior Court judges in the form of stat1st1cal summar1es on 
s::tenCing practices. When judges discover that they are sending more people 
to prison and possibly for less s.erious crimes, some may alter their s~nte~c
ing criteria. others, of course, may already be aware of their own sh1ft 1n 
sentencing practices which may well have been intentional. 

Am~nd1.nents 

Within CI. year after DSL went. into effect in California, i~ was 
amended twic'e, both toward harsher penalties. SB709 placed ce:ta1n types of 
offenses (primarily violent) in higher sentence triads, estab11shed seven~ 
years in prison as a minimum for life sentences, and took other steps tow~rd 
lengthening te~~s. Its provisions apply to crimes committed on or after 
January ~, 1979. SB1057 lengthened the period of parole from one to .three 
years for determinate 60ufences, and from three to five years for life 
sentences, and it doubled the six months additional time f~r tech~ical 
revocations of parole. Whether future amendments to DSL w1ll tena to~ards 
greater harshness can only be a matter of speculation at prese~t. ~Jor 
amendments that would affect large numbers of prisoners could 1nva11date all 
current population projections. 

proposition 13 and AB90 

The possible effects of proposition 13 and AB90 were discr',sed at 
length in the previous section. Both measures could affect prison and jail 
populations in a variety of ways, both directly and indirectly. Agai~, 
however, neither. the. direction nor magnitude of these effects is read1ly 
predictable. 
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Chapter 4: NOTES 

1. As observed in Chapter 2, Maine was the first state to adopt deter
minate sentencing, €f.fective in March 1976. Indiana, Illinois, Arizona 
and New Mexico followod Califo::nia with the enactment of legisla-
tion bearing the "dete.rminate sentence" designation. 

2. April !C. Cassou and Br·jtan Taugher, "Determinate Sentencing in California: 
The New Numbers Game," Pacific Law JouL'na.l 9 (January 1978):5-106. 

3. 408 U.S. 471 (,1972). 

4. 8 Cal. 3d 410,503 P2d 291, 105 Cal. Rptr. (1972). 

5. Cassou and Taugher; p. 10. Court ~nterventions in other aspects of correc
tions, such as prisoner o::ights and prison conditions, were also beginning 
to emerge. 

6. All the data analyzed as part of the California case studies pertain 
exclusively to male felons, whicz', constitute SOrile 95 percent of the 
populatioil in sta.te correctional institutions. 

7. 14 Cal. 3d 639, 531 P2d 384, 122 Cal Rptr. 552 (1975}. 

8. This decision held also that once set by the Adult Authority the term could 
not be lengthened. 

9. 54 Cal. App. 3d 1030, 126 Cal. Rptr. 524 (1976). 

10. According to Johnson and Messinger, resistarlce to the Adult Authority 
Chairman's directives was also prevalent among some members of long 
standing. See Philip E. Johnson and Sheldon L. Messinger, "California's 
Determinate Sentencing Statute: History and Issues," Proceedings of the 
Special Conference on Determinate Sentencing, Boalt School of Law, 
University of C~lifornia, B~rkeley, June 2-3, 1977. Cassou and Taugher 
note that Stanley did not intend to strike down the concept of adminis
trative guidelines and in fact encouraged their use, given a corrected 
rule. 

11. ProbaHon usually involves jail time on felony convictions. 

12. The finding, however, remains on the record. This may be significant 
for reviewing cases believed to ba disparate, one of the functions of 
the Community Release Board. 

13. This enhancement cannot be used if the weapon was an element of the 
crime, such as armed robbery. 

14. This enhancement cannot be used if gl:eat bodily injury is an element of 
the crime, such as murder. 
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15. COnsecutive sentences normally result in longer terrns than concurrent 
sentences. However, examples of the opposite result can be constructed, 
as demonstrated by Cassou and Taugher on pp. 59-60 of their article. 

16. Good time is presently not earned on jail time, although amendments to 
this effect have been proposed. 

17. "Participation" in programs could be intsrpreted to include work detail, 
so that by sweeping his cell, a well-behaved but unambitious inmate 
could earn this month. 

18. Even ,as 1978 drew to a close, almost a quarter of male felons received 
from court were indeterminately sentenced. 

19. Nagin asserts that, more ~han likely, this assumption will be violated. 
Dnniel Nagin, "The Impact of Determinate Sentencing Legislation on Prison 
Popul.a,tion and Sentence Length," Institute of Policy Sciences and Public 
Affairs, Duke University, 1977, p. 11. 

20. No estimates of the effect of parolees returned by the parole revocation 
method were made by Nagino 

21~ The mandatory imprisonment provisions of AB476 were not noted by Nagin. 

22. Johnson and Messinger, supra note 10. 

235 cassou and Taugher, supra note 2. 

24. Kenneth R. Zuetel, Jr., "Senate Bill 42 and the Myth of Shortened 
Sentences for California Of'fenders: The Effects of the !J(£iform Deter
minate Sentencing Act," San Diego Law Review 14 (July 1977), pp. 1176-1204. 

25. The 1977 dispositions included a mixture of determinate and indeterminate 
sentences. 

26. The validity of this assertion is only minimally affected by the absence 
of Santa C!.ara County (San Jose) from the OBTS data base as indicated in 
the note to Table 4.2. 

27. Rand Corporation, quarterly prog~ess report (October-December 1978), 
Grant '77-NI-99-0053 from the National Institute of Law Enforcement and 
Criminal Justice. 

28. Sentencing Practices Quarterly, Judicial Council of California, No.4, 
Quarter ending June 30, 1978 in Table 1. 

29. The ISL data taken from California Prisoners 1974-75, published pe~iod
ically by the California Department of Corrections. 

30. "Some Experience with Uniform Determinate Sentencing Act, July 1, 1977-
June 30, 1978," California Department of Corrections~ January 3, 1979. 
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31 • cassou and 'l;'augher note that "good time credits are easily earned, but 
can be taken away only after a complex procedure has been meticulously 
followed" (p. 77). Nagin asserts " ••• the most realistic assumption 
is that prisoners will receive nearly maximum good time credit. • • ." 
Supra note 19, p. 14. 

32. This reverses the declining trend in time served beeore DSL; the median 
for the ro:bbery cohort admitted in 1966 was about 44 months. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 

Proposition 13 had been in effect for less than three months when this 
work began., 

"Effect~ of Jarvis-Gann on Local Probation Departments," Report by the 
Foundat10n for Continuing Education in Corrections of the California 
Probation, Parole, and Correctional Association, undated. 

Even underAB90 f counties must keep prison commitments under a certain 
ceiling, determined by formula, to qualify for funds. However, AB90 
appears to provide somewhat less incentive to judges not to sentence 
adults to p:rison than did its predecessor. According to one observer, 
the refusal of some counties to participate in this new program has led 
to the serious possibility of major amendments. 

Readers should bear in mind the sizable inflation rates experienced 
nationally in the past several years. A match in dollar amounts of 1980 
and 1979 budgets may be tantamount to a ten to 15 percent reduction when 
adjusted for inflation. 

Richard A. McGee, Statement on the Impact of proposition 13, September 22, 
1978. 

Los Angeles County was negotiating with state officials for a contract 
to have 500 inmates under state sentence placed 'in the county jail 
system. 

Interview with M. Vida Ryan, Chief, Management Information Section, 
California Department of Corrections, February 22, 1979. 

The simulation model takes advantage of the explicit sentencing algo
rithms for determining a prison term. Projections of new male admissions 
to prison are based on annual rates admitted per 100,000 males, ages 
18-49, and total male population projections made by the Department of 
Finance. 

Initial projections incorporating DSL provisions appeared in the August 9, 
1977 projections, which showed only 20,700 male felo~s on June 30, 1982. 
These were revised in the August 13, 1978 publications, showing 22,225 
male felons at the end of fiscal 1982. See population Projections 
published periodically by the Management Information Section of the 
california Department of Corrections. 
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Chapter 5 
INDIANA: PUBLIC LAW 148, REVISING THE CRIMINAL LAW 

5.1 Background and Intent 

Indiana became the third state to adopt a determinate sentencing 
system when the P.L. 148, amended by P.L. 340, went into effect on october 1, 
1977. These two laws completely revised the piecemeal legislation constitut
ing the criminal laws of the state, which dated back to 1905--the last time a 
major revision occurred. Several thousand crime "types" were consolidated 
into some 200 offense types by this legislation. Thus one intent of this 
reform was to modernize the crimindl law of the state. 

The first step in the revision of Indiana's criminal law occurred in 
April 1970, with the appointment of the Criminal Law Study Commission. The 
major product of that group's work was the Indiana Code of Criminal Proce
dures, proposed in 1972 and enacted in par-I: by the 1973 General ASsembly. 
The same commission proposed a new Penal Code for the state in 1974, which 
was reviewed in the 1975 and 1976 sessions of the General Assembly. The 
result was P.L. 148, signed into law in February 1976, to become effective in 
July 1977. This interim period of over a year was intended to clean up the 
initial legislation and to permit further debate on its provisions in the 
1976 and 1977 legislative sessions. The effective date was postponed for 
another three months to allow final changes to be incorporated in P.L. 340, 
the amending legislation. The recommended amendments were made by an interim 
study group appointed by the governor. On the whole the amendments in 
P.L. 340 inc:t"eased the severity of sentencing criteria ,nd the "presumptive" 
length of sentences for a substantial number of crimes. 

Also in progress during this period was the development of a code 
for corrections which began in April 1976 with the appointment of the Cor
rectional Code Commission. While the draft legislation of october 1977 
was not ratified by the 1978 legislature, the state's intent with respect to 
correctional reform, which would complement new penal sanctions, is clear. 
Three general purposes delineated for the corrections code are to (1) provide 
"clear guidelines for the exercise of the state authority to confine, con
trol, care for, train and reintegrate offenders; (2) establish effective 
correctional measures to deal with conduct found to be harmful to individual 
or public interests, ••• ; (3) and prevent arbitrary or oppressjYe treatment 
of offenders." If these purposes survive the next legislat.ive session, the 
set of adult justice reform initiatives taken by the state will be complete. 

Sentences under the old Indiana code were largely indeterminate, in 
that the judge would specify a range such as 1-10 years, and the actual term 
of imprisonment was established by the state parole board through its parole 
release decisions. Because of the piecemeal nature of the old code, however, 
four crimes carried determinate terms, for which the judge would specify a 
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2 particular sentence length within the range es·t:ablished by statute. Since 
these ranges were quite broad (e.g, 2-21 years for rape) and parole release 
dates were determined by the parole board even for these kinds of sentences, 
there was little real difference between determinate and indeterminate 
sentences under the old code. 

The Indiana Parole Board had considerable discretion in determining 
time in prison under the old code. Those sentenced to "indeterminate" terms 
were eligible for release on parole upon completion of their minimum term 
(minus good time and jail time), while those sentenced to "determinate" terms 
could be paroled after one half of the determinate term or 20 years (minus 
good time and jail time), whichever came first. In neither case was the 
board required to grant parole at these points. 

An examination of time served in different sentencing categories 
under the old code, shown in Table 5.1, illustrates this point. These 

Table 5.1 

Mean Time Served by Sentence Range: 
Adults Released from Indiana State Prison 

January-october 1975 

Time Served (months) 

Sentence Range Mean Std. Deviation 

1-5 years (n=25) 15.0 4.9 

2-5 years (n=25) 12.4 3.9 

1-10 years (n=25 ) 18.0 11.95 

2-10 years (n=8) 15.5 5.7 

2-14 years (n=15 ) 21.1 31.5 

2-21 years (n=22) 61.7 30.8 

Life (n=25) 236.8 99 

Range 

9-31 

7-23 

3-44 

9-25 

3-134 

16-121 

14-420 

Source: Memoranda from Ron Vail, Coordinator, Research and Statistics, 
Indiana Department of Correction, December 19, 1975 and May 24, 
1976. 
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statistics are based on a 1975 study by the Department of Correction. 3 

For example, while the sentence range of 2-5 years may appear more se~ere 
than 1-5 years, the mean time served in the latter category was 2.6 months 
less than that for the former. Inspection of the table reveals other 
apparent discrepancies. 

Since the determinate nature of the new sentencing process in Indiana 
grew out of a larger effort to revise the entire criminal law, different 
observers held a variety of views regarding the intent behind the removal of 
the Parole Board's authority.to decide when a prisoner should be released on 
parole. According to Clear et al., the new code "is variously expected to 
increase deterrence, increase humaneness, decrease discretion, increase 
prison populations, make penalties more appropriate to the offense, equalize 
penalties, reduce arbitrariness, increase public pr~tection, increase system 
efficiency, reduce harshness, and reduce leniency." While each of these 
impact areas could well be the subject of a given research effort, our case 
study focused chiefly on the law's impact on prison population and the 
distribution of time served. 

5.2 Key Statutory Provisions 

We turn now t.o a iescription of those aspects of the new penal code 
in Indian~ that bear upon the population of the state's prisons. Relevant 
prov2s20ns of this code are reproduced in Appendix B. As noted previously, 
the old code consisted of an enumeration of crimes, each carrying its own 
sentencing provisions. P.L. 148 as amended by P.L. 340 established five 
felony categories and three misdemeanor categories and specifies a presumptive 
term for each. Maximum variations from these presumptive terms are also 
specified .by law, allowing for ,;tggravating and mitigating circumstances. 
Aggravating factors apply, but are not limited to cases in which there was a 
recent violation of a probation, parole or pardon; a history of criminal 
activity is present; rehabilitative treatment can best be given in a penal 
environment; a shorter or suspended sentence would depreciate the seriousness 
of the crime; the victim was 65 years of age or more, or was mentally or 
physically infirm. Mitigating factors apply to cases in which no serious 
harm to person or property was caused or contemplated; circumstances of the 
crime are unlikely to recur; the victim induced or facilitated the crime; the 
crime could be justified or excused, but not to the point of establishing as 
defense; the offender was strongly provoked; there is no history of criminal 
activity; positive response to a short or suspended sentence is likely, the 
character and attitudes of the offender are not indicative of fu~ther crimi
nality; restitution has been, or will be made; imprisonment would result in 
undue hardship for the offender or his dependents. other aggravating and 
mitigating factors are also possible. No specific provisions to govern the 
amount of time to be added to, or subtracted from, the "presumptive" term are 
given by statute. Thus variation from a base or presumed sentence length is 
largely in prosecutors' and judges' hands in Indiana, whereas such variation 
is specified by the legislature in California. 

Table 5.2 summarizes the presumptive terms and maximum variations for 
the five felony categories and the three misdemeanor categories in terms of 
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Table 5.2 

sentence Ranges Stipulated by the 
Indiana Penal Code as of October 1, 1977 

Offense Category Minimum Presumed Maximum 

~turder 30 40* 60 

Class A Felony 20 30 50 

Class B Felony 6 10 20 

Class C Felony 2 5 8 

Class D Felony 2 2 4 

Class A Misdemeanor 0 NA 1 

Class B Misdemeanor 0 NA 180 days 

Source: Indiana Code, 1977 Supplement. 

*The death sentence is also possible. 

the total possible range. Most common offenses span a number of felony (and 
misdemeanor) classes. For example, burglary and robbery range ever Classes 
A, Band C felonies, depending on specific elements of the crime, while 
battery~-defined as intentionally touching another in a rude, insolent or 
angry manner~-ranges from a Class B misdemeanor to a Class C felony (if 
committed with a deadly weapon and resulting in serious bodily injury). The 
misdemeanor categories have been included in the table because the new code 
permits the court to enter a judgment of conviction of a Class A misdemeanor 
and sentence accordingly if the defendant was found guilty of a Class D 
felony. Three other provisions of the new code would suggest increased 
prison population: 

• an additional fixed term of 30 years must be added to 
the fixed term set for the sentenced offense when the 
offender has been convicted on two or more p~~or un
related felonies (35-50-2-8, Indiana Statutes); 

• sentences cannot be suspended in favor of probation if 
the offender has a prior felony conviction, or if the 
sentenced felony involved deadly weapons, serious bodily 
injury or dealing in narcotics (35-50-22, Indiana 
Code) ; 
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• if convicted of a crime while other criminal charges are 
pending (e.g., while on pre-trial release, probation or 
parole), the two sentences must be served consecutively 
(35-30-1-2, Indiana Code). 

Offsetting these are several provisions that provide greater bargaining 
leverage for prosecutors in the form of non-incarcerative sentence recommen
dations; that increase the court's sentencing flexibility; and that enable 
greater control over bedspace needs by the Department of Correction: 

• the "attempt" version of an offense which, though in the 
same felony class; falls outside the scope of the 
mandatory imprisonment provision (35-41-5-1, Indiana 
Code) ; 

• the court may within 180 days reduce the sentence or 
suspend it if not prohibited by mandato~y confinement 
provisions (35-4.1-4-18, Indiana Code); 

• more liberal good time laws: good time is vested day 
for day (in Class I) under the new code, compared to 30 
days per month under the old (35-50-6-3, Indiana Code), 
with simil.ar changes in other classes, and stronger 
criteria for denying good time (35-50-6-4, Indiana 
COde) ; 

• designation of inmate and institutions to security 
levels is left to the Department of Correction, with 
minimum security not necessarily involving a penal 
facility (35-4.1-5-3 and -4, Indiana Code). 

Those convicted of crimes committed prior to October 1, 1977 are sentenced 
under the old code regardless of the date of sentencing, and those whose 
crimes were committed since that date are sentenced under the new code. 
Thus, as in California, there has,bep~ a gradual phase-in of new code commit
ments beginning in October 1977, re,~hi~g about 60 percent of all commitments 
by July 1978. 

The new code provides that "a person imprisoned for a felony shall be 
released on parole ugon completing his sentence of imprisonment, less good 
time he has earned." The Indiana Parole Board remains under the new 
code, but its main function shifts from deciding when prisoners are to be 
released, to making parole revocation/reinstatement decisions ... 

Unlike CaliforniaJs determinate sentencing law, the n9w Indiana Penal 
Code is not retroactive to those sentenced under the old law. These 
offenders will still be released in accordance with the provisions of the old 
code. Determinate sentencing in Indiana differs from that in Califor.nia in a 
number of other respects. While in both systems, the sentencing -\ , .• age 
d~termines a specific term within a legislatively-established framework, the 
criteria and limitations governing this selection are far more explicit in 
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the California law. For example, in California serious bodily injury carries 
a possible three-year enhancement if not an element of the crime or used as 
an aggravating factor to select the upper term. By contrast, the new Indiana 
code permits a judge to "enhance" a ten-year presumptive term for a Class B 
felony by up to ten years if serious bodily injury is found. SL~ilar differ
ences can be found for prior felony convictions and arming with a deadly 
weapon. 

Another possibly important difference between the California and 
Indiana penal codes concerns mandatory imprisonment, for which Indiana's 
provisions are far more severe. In practice, actual use of mandatory 
imprisonment (if there has been a prior felony conviction) may rest largely 
with Indianars prosecutors through charging, while in California, the prose
cutor has less certain imprisonment levers. 

Time has not permitted systematic measurement of the extent to which 
the provisions of the Indiana code have been invoked. We therefore conclude 
this section with a discussion of the possibilities based solely on the law's 
prov~s~ons. This discussion .is based largely on interviews with state 
officials and on an assessment by clear et al., who are also currently collect
ing ang analyzing case disposition data in selected counties throughout the 
state. 

The study by Clear et al., was based on a sample of felony admissions 
to the Indiana Department of Correction from January through June 1976. Only 
first-time felons were included in the analysis because of uncertainties 
about the volume of cases in which the mandatory imprisonment provision would 
be imposed. Thus Clear asserts that new code time served estimates are 
correspondingly understated. Framed in expert opinion, determinations of 
aggravating and mitigating circumstances were coded and good time was liberal
ly estimated in postulating sentences under the new code. Time served under 
the old code was estimated from Uniform Parole Report (UPR) statistics on 
time served by Indiana felons. The eight UPR offense categories were used. 

Based on the 234 cases in the data base, Clear estimated that on 
~verage for the eight offenses, time served would have been over 47 percent 
longer under the new code's provisions (61. 5 months vs. 41. 7 months). More 
than twice the old code mean term of 47.5 months for burglary and 134.0 
months for rape were estimated under the new code, while increases in time 
served of 70 percent and 33 percent were estimated for willful homicide and 
armed robbery, respectively. Modest declines were registered in the negli
gent homicide, theft, and forgery/fraud categories. The paper concluded that 
there may be some increase in prison population, but recognized the possibil
ity that judges, pros€cutors and defense attorney~ "might engage in unobtru
sive negotiations to control prison populations." 

Interview comments from representatives of law enforcement, adjudica
tion (including prosecution and defense), corrections (including parole and 
probation) and the research community concurred with Clear's conclusion that 
prison population would rise as a result of the new law. All noted the 
increased leverage in charge and sentence bargaining afforded prosecutors, 
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due largely to the absence of parole release decisions under the new code. 
No strong opinions were voiced on the apparent safety valves provided in the 
new code, to delimit prison population, such as the minimum security designa
tions or good time provisions available to the Department of Correction. In 
summary, most observers of Indiana law believed the new penal sanctions to be 
potentially quite severe, but not beyond the capability of the justice system 
to adjust to the limitations of its immediate "bottom line"--prison population. 
Clear notes the irony of this conclusion in light of the law's roots in 
reducing discretion and disparity of terms. 

5.3 Impect 

This section presents a very preliminary analysis of somewhat less 
than a year's experience under Indiana's new penal code, covering the period 
from October 1977 (the new code's effective date) through August 1978. 
Individual case data were collected on the first 705 determinately-sentenced 
male felons received (through July 1978) at the Department of Correction's 
Reception and Diagnostic Center (ROC), and projected distributions of time to 
be served were derived from the target release dates found. These incorporated 
credit for jail time and maximum (day-for-day) good time. Distributions of 
time actually served under the old penal code were derived from unpublished 
(1974) release statistics fU~'Bished by the U.s. Bureau of the Census' National 
prisoner Statistics program. 

Statistics on admissions to the ROC were gleaned from the Center's 
monthly reports covering the period from July 1972 through July 1978. Of 
course, ROC intake since October 1977 consists of both old and new code 
commitments, the latter having reached 60 percent of the total by July 
1978. 

Finaliy , the Marion County ~rosecutor's office provided selected 
printouts from its PROMIS (~secutor's !anagement !nformation §ystemt 
containing statistics on the relative use of dispositional alternatives in 
that county. Eleven months .experience under the new code are reflected in 
these data (October 1977 through August 1978). 

Admissions 

The trend in total admissions to the ROC is shown in Figure 5.1. 
Admissions leveled off at just over 2250 per year in 1976 after climbing 
from 1371 in 1974, a 64 percent increase. An examination of monthly counts 
indicates that the number of admissions in the last ten months of each fiscal 
year, as a proportion of total fiscal year admissions, has fluctuated between 
72 and 79 percent. For fiscal 1978, the last ten months (corresponding to 
the first ten months under the new code) consti~~ted 77 percent of total 
fiscal year admissions, well within this range. Thus, the sharp rise in 
first-year receptions of male felons from court observed under determinate 
sentencing in California was not in evidence in Indiana after ten months. 
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Figure 5.1 
Admissions to the Reception and Diagnostic Center 

of the Indiana Department of Correction 
fiscal Years 1973--1918 

1,328 

2,231 2,246 
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FISCAL YEAR 

Source: Monthlv reports of the Reception and Diagnostic Center, Indiana Department' of Corrections. 

Data from Marion County's Prosecutor's Management Information System 
(PROMIS) were acquired to determine whether there has been a shift in the 
relative use of sentencing alternatives under the new law. Proportions 
receiving prison, jail, probation, and suspended sentences were available for 
selected crime categories, beginning with January 1976 and ending with August 
1978. This is somewhat under eleven quarters, the last four and two-thirds 
of which include a mixture of individuals sentenced under both new and old 
laws. 

Figure 5.2 com~ares the use of sentencing alternatives for old 
code and new code cases (all felony dispositions) during the period covered 
by the data. OVerall, prison and probation sentences occur with slightly 
greater relative frequency under the new code. Offsetting these are rela
tively fewer jail and suspended sentences. These shifts are small in rela
tion to the amount of variation that exists from quarter to quarter for both 
old and new codes. Thus, given the adjudication of guilt on felony charges 
in Marion County, there appear~ to be no significant difference in the rela
tive use of alternative sentences. 

Time Served 

As noted Qlready, our analysis of time served was based on projected 
release dates for the fi~st 705 males admitted to the Reception and Diagnostic 
Center with determinate Eentences. Target release dates were recorded by the 
ROC as the earliest possible release dates, incorporating credit for time 
served in local jails while awaiting disposition and assuming that maximum 
good time (one day off for each day served) would be granted. Using these 
data we first estimated median determinate terms for all cases, robbery and 
burglary. 

The median projected tinte served was 18 months for all cases, while 
medians for robbery anp burglary were 35 and 25 months, respectively. These 
medians seem to be substantially less than might be expected, given the range 
of possible terms shown in Table 5.2 for the various felony classes. Robbery 
and burglary can both be designated .s Class B (presumptive 10 years), Class 
C (presumptive 5 yeaLs) and Class D ,presumptive 2 years), depending upon the 
specific elements of the offense. The assumption that maximum good time is 
awarded in all cases would halve the presumptive terms to 60, 30 and 12 
months, respectively. If, in addition, an average hypothetical value of six 
months' j~il credit were deducted, these presumptive terms could be as low as 
54, 24 and sik months actually served. With these assumptions, medians of 35 
and 25 months may not be wholly unreasonable. It should also be noted that 
as the first cohort of determinate terms, these 705 cases may have been those 
that were readily negotiated, and thus show shorter projected terms than 
would be derived from cases taken to trial and consequently not included in 
this sample. 

The 1974 release statistics mentioned previously provide a second 
compa~ative reference for the projected determinate terms. Using linear 
interpolation, we estimated the median and the span of months served by the 

85 

-\ 



r 

.r 

L :' 

L 



OJ 
CJ) 

o 

Figure 5.2 
Use of Sentencing Alternatives in Marion County 

Under the New and Old Penal Codes 
,January 1976-August 1978 

NEW COOlE (n D 477; OCTOBER 1971-AUGUST 1978 ONLY) 

Probation 

OLD CODe (n=3145) 

Probation 

10 20 30 40 50 60 

CUMULATIVE PERCENTAGE 

Source: Tabulations made from the Marion County Prosecutor's Information System. 

70 80 90 100 

middle 50 and 75 percent ef these released in that year, fer all felenies, 
robbery and burglary. Cerrespending spans were also. estimated fer determi
nately senbmced ceherts, with the two. shewn graphically in Figure 5.3. 
Cautien must be exercised in making these cemparisens, since the determinate 
distributien was gleaned from an admissien cehert, while the indeterminate 
distributien pertains to. a release cehert. Inspectien ef these two. sets ef 
distributiens suggests that minimum prejected time served under determinate 
sentences may be sherter than that under indeterminate sentences for rebbery, 
lenger fer burglary, and abeut the same fer all felenies cembined. These 
graphs also. indicate that variatien in the distributien ef time. served may be 
narrewer under determinate sentencing in all three categories. 

The data available to. the case study are insufficient for. assessing 
the frequency ef mandatery imprisenment for secend er subsequl~t feleny 
cenvictiens, er ef the habitual effender penalty ef 30 years. Since 
cases that may be affected by these previsions are likely to. result in 
trials, mere time may be necessary to. observe ·the frequency with which they 
are impesed. 

5.4 Conclusions 

The previeus sectien prevides preliminary indicators ef the nature ef 
sentencing practices and time served under the new determinOl.te sentencing law 
in Indiana. The analysis presented the "best" case fer determinate sentences 
(i.e., the shertest possible sentences) fer individuals receivGd by the 
Department ef Cerrectien during the first ten menths under the new cede-
pessibly an atypical sample relative to one selected frem a lenge~ time 
frame. Defendants who. face pessibly very leng sentences may have exercised 
their right to. trial and censequently were unable to. penetrate the system to. 
the sentencing stage during the ten menths. Given bread ranges ef cheice, 
sentencing practices ar.~ liable to. fluctuate fer a substantial peried ef 
time. More experience mu.st be accumulated befere the use ef "sheck prebatien" 
(see No,te 5) can be ass.~ssed. Experimentatien with negetiatien strategies 
under determinate sentencing may still be eccurring in presecuters' and 
defense ceunsels' effices. 

The ameunt ef leverage available to. the Department ef Cerrectien 
under the new cede is also. unknowable at this peint. As with Califernia, 
experience with geod time denial has yet to. accumulate to. a point ef statis
tical utility. Time served can ,potentially be deubled (er halved, depending 
en one's per~~~ctive) within the allewable range. In Indiana, greater 
flexibility to. adjust to. prisen populatien pressures weuld appear to. be 
available threugh the new cede's securit.y classificat.ien prel!isions. The 
extent to. which persens under the ~epartment's custedy are assigned to. 
minimum security eutside a penal facility awaits the accumulatien ef experi-
en"r.:e. 

It weuld appear safe to. assert that Indiana has been spared the 
apparent increase in the prebability ef a prisen sentence (given cenvictien) 
feund in Califernia. We postulated earlier that determinate sentencing may 
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Figure 5.3 
Percentage Points of Prison Terms 
New and Old Indiana Penal Codes 

New code--I ntake records of the Reception and Diagnostic Center. 

Old code--NPS tabulations of time served prior to first release on parole (1974). 
LEGEND: 
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have led California judges to impose relatively short prison sentences in 
borderline cases, rather than sentence to probation. A longer-term and more 
in-depth analysis is needed to explain adequately the apparent difference 
between Indiana and California in this regard. Clear's olgoing research on 
adjudication outcomes 1;.nder the new code may shed some light on thls question. 

89 



- ~~---~---

Chapter 5: NOTES 

1. Burglary, robbery, rape, arson, and child molesting were upgraded 
one felony class by P.L. 340. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

Determinate sentences were given for ar.med felo,ny, rape, bank robbery, 
and dealing in a controlled narcotic substance. 

Statistics shown in the table were compiled and reported in memoranda 
from Ron vail, Coordinator of Research and Statistics at the Indiana 
Department of Correction. 

Todd R. Clear, John D. Hewitt, and Robert M. Regoli, "Discretion and 
the Determinate Sentence: Its Distribution, eontrol and Effect on 
Time Served," Journal of Crime and Delinquency 24 (October 1978): 

428-445. 

This type of sentence is often called nshock probation." 

Indiana Code 35-50-6-1 (1977 Supplements). Emphasis added. 

Effective october 1, 1977, the good time earnings schedule of the new 
code applies to everyone. 

Based on Clear et al., supra note 4, and discussions wi~h repres:nt~t~ves 
from the Indiana Departmen,t of Correction, state probat~on, the, jUdlclary, 
defense, law enforcement, the st~te legislature, and the academlc 

community. 

Ibid., p. 443. We note that the main point of Clear's paper concerned 
disparity in time served which he believed would not decline under the 
new code. 

These data were not published, due to the failure of the data submitted 
to meet technical criteria emtablished by the Census Bureau. Release 
data were apparently not submitted in 1973 or 1975, and the 1976 release 
data are still being reviewed. Despite cautions o~ the Census,Bureau 
regarding the validity of the 1974 release tabulatlons for Indlana, 
these are the only data available ~or making comparisons of time served 
between old and new law cohorts. 

Recall that admissions during this period included both old and new 
code commitments. 

As noted earlier, the new code projections assume maximum go~] time 
earnings. In principle, loss of good time could double the time served 
(less jail credit), although (a) lost good time can be restored by ~he 
Commission of Corrections and (b) procedural requirements for revoklng 
good time are tigorous. 

Only one habitual offender case wae foul'ld among thp. first 705. 
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Chapter 6 
MINNESO'TA'S COMMUNITY CORRECTIONS ACT 

6.1 Background and Intent 

In 1972 the Minnesota Depar.tment of Corrections created a study 
committee to address the problems of increased cost of state instituti~ns. 
limited local corrections alternatives, overlapping correctional juriSdic~ 
tiona, and lack of service delivery S'tandar~s. The study committee was asked 
to make remedial recommendations in these areas, and the final outcome of 
this effort was the passage into law of the Community Corrections Act (CCA) 
in 1973. 

The Act has the overriding purposes of "more effectively protecting 
society" a~d promoting "efficiency and economy in the delivery of correctional 
services." The latter goal was to be achieved primarily by providing 
state subsidies to local corr~unities for the enhancement of local correctional 
services, programs and facilities for adults and juveniles. Probation, 
county jails, and community correctional centers are all within the community 
corrections scope. A disincentive to commitment is provided in the form of a 
surcharge to counties for the commitment of specific types of offenders to 
state facilities. 

6.2 Kev Statutory Provisions 2 

The Act is postulated on the belief that greater efficiency and 
economy in the delivery of correctional services can be achieved by diverting 
from stat~ institutions into community-based programs, most juveniles adjudi
cated de11nquent and most adults convicted 8f felonies carrying a five-year 
maximum sentence or less (target offenses). A state subsidy for the 
developnlent of community-based correctional programming is included as a 
financial incentive for counties to participate. Any single county or 
mUlti-county groupings from the same economic development region with a 
population of at least 30,000 can apply for subsidies, and any county is free 
to decline participation. Corrections Advisory Boards are created in partici
pating counties, comprised of local representatives from the fields of 
criminal justice, social welfare, education, county government, and the 
general public. These boards are responsible to their respective county 
boards. 

The annual subsidy proviied by the Act is used to implement a county's 
Community Corrections Plan, a document produced annually by the Corrections 
Advisory Board. This document idantif ies local correctional needs a.nd 
prior;'.ties for the year, and it proposes programs or services to meet those 
needs. Once approved by the county board (or boards in the case of several 
counties participating as a unit) and the Commissioner of Corrections, a 
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subsidy c,an be awarded. The amount of the subsidy is determined by an 
equalization formula that incorporates per capita income, per capita taxable 
value, per capita expenditure:s for correctional purposes, and percent of 
county population between the ages of six and 30. In 1978, counties were 
charged $25 per day per adult inmate by the state for the use of state 
facilities to incarcerate those committed for target crimes. (No surcharge 
is levied against participating or non-participating counties for state 
commitments involving offenses that carry ma:dmum sentences in excess of five 
years.) 

Generally, it is agreed that the major incentive for counties to 
participate in the Act is economic. Table 6.1 shows the total annual 
subsidy for which participating counties were, or will be eligible. Counties 
are included in the "isca1 year when they did, or are expected to participate. 
The first cQunties entered the Act on June 1, 1974. As of July 1, 1978, a 
total of 25 counties constituting approximately 60 percent of the overall 
state population, had chosen to come under the Act. In 1978 the Department 
of Corrections projected that by June 30, 1981, 38 counties, representing 78 
percent of the State's population, would be participating under the CGA. 

An overview of how subsidy funds were allocated by participating 
counties through December 3l v 1976 is presented in Table 6.2. The provision 
of probation and parole services is included in the category labelled Non~ 
residential Programs. Prior to the Act the cost of probation services was 
divided between the State and counties (except in three counties having 
populations in excess of 200,000 which have traditionally provided such 

Fiscal 
Year 

1974 

1975 

1976 

1977 

1978 

1979 

1980 

1981 

Table 6.1 

Funding and Participation Under 
Minnesota's Community Corrections Act 

Annual Number of 
EUgible Amount Participating 

$ 312,264 2 

2,399,721 5 

2,591,045 9 

5,001,831 18 

11,516,000* 24 

12,773,000* 25* 

15,145,000* 32* 

16,772,000* 38* 

Counties 

*Estimated by the Minnesota Department of Corrections in November 21, 1978 
letter. 

Source~ Past Efforts 1970-1977, Future Directions 1978-1981, Minnesota 
Department of Corrections 
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Table 6.2 

Allocation of CCA Subsidy Funds 

Function 
Percentage of Subsidy 

Support Services 

Prevention and Diversion 

Non-residential Programs 

Residentia.l ProgramS 

Local Institution Programs 

Estimated Use of State Institutions 

15% 

6 

25 

18 

11 

25 

100% 

Past Efforts 1970-1977, Future ' 
De tm t D~rections 1978-1981, Minnesota 

par en of Corrections, pp. 21-24, p. 253. 

services themselves). As of Januar 1977 
positions and six support/clerical "y , a total of 42 probation/parole 
share~ between the state and local positions whose cost had previously been 
count1es participating in the Act. government, were assumed entirely by 

, ~he 25 percent designated in the tabl ' 
Inst1tut10ns is actually withh ld f e as the Est~ated Use of State 

f e rom the subsidy d d' a ter the actual usage can be d t ' ,an a JUstment is made 
amounts shown in Table 6 1 ov ete~1ned at the end of the year. Thus the 
like amount. ,. ers a e total subsidies actually received by a 

The creation of the local Corrections Advisory 
significant aspect of the Act. Th Boards is clearly a 
information can be exchanged d ~se ~oards provide a forum in which 
forral:liated in a participat' ,an oca corrections policy discussed and 

~ve manner. The composit' f th 
permits the expression of a var' t f ' ~on 0 e Boards also 
policy. Moreover, the Boards t~: y~, v~ews on criminal justice system 
on the part of those functio 1 ore ~cally serve to increase accountability 
response to it are largely na a:eas represented. If crime and public 

commun1ty concerns the CCA d ' 
overall fr?mework for the establ' hm ' '" ' oes prov~d.e an 
policies. ~s ent of ~nd1v1dually-tailored local 

, The Community Corrections Act can serve also as 
rea11g~ent of certain functions within the local a mechanism for the 
result1ng from a provision - criminal justice system 

of the Act calling for centralized administrat~on 
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of community-based correctional progr~~ing. For example, administrative 
responsibility for county jail operations traditionally rested with the 
county sheriff, while the responsibility for probation services had been 
discharged by the local judiciary. Counties participating in the CCA would 
have! to ensure close com:'dination of, functions such as these in the implemen
tation of their Community Corrections Plan. 

6,3 Impact 

Concern with the increased cost of state institutions and the 
need ,to bolster community-based corrections suggest that prison population 
would decline if a sufficient number of counties chose to participate. In 
recognition of the multitude of other factors affecting prison population, 
however, the Act is not primarily viewed by Department spokespeople as a 
prir,on. population control measure. A study of the Act's impact on sentencing 
practices was released by the Minnesota Departm'ent of Corrections in January 
1977. A summary of the Department's analysis and our re-analysis of the 
data is presented first. 

Sentencing Practices 

The Minnesota Department of Corrections' impact study examined the 
first three pilot areas to participate in the Community Corrections Act: a 
large metropolitan area, an area containing a middle-sized city, and a ru:ral 
area. Each pilot area was matched. with a demographically similar area not 
participating in the Act. Information on district court disposit~ons was 
collected from the criminal registers of ten counties altogether. Six 
of these formed the three pilot areas, while four were chosen to form three 
comparison areas. The data collected covered a four-year period, beginning 
with July 1, 1972. The exact date of participation varied by area, but the 
third quarter of 1974 was designated as the starting point for the Community 
Corrections Act in the pilot areas. Thus, the data consisted of two years of 
disposition data before the "start" of the CCA and two years after. 

The Department's study utilized all adult dispositions, except 
misdemeanor convictions, in the pilot and comparison counties during this 
four-year period. First, the probability of receiving a prison sentence was 
estimated from dispositions in the pilot counties for the two years preceding 
the CCA. This proportion was then applied to quarterly dispositions rendered 
in pilot counties during thfa post-CCA two-year period, to obtain estimates of 
the number of prison sentences that would have been received had there been 
no CCA. A similar procedure was followed for the comparison counties. In 
each instance the diffe:t'Emce between this estimate and the number of prison 
sentences actually observed for the two-year post-CCA period was taken as an 
estimate of the number of "diversions" from state institutions. Diversions 
estimated in this fashion constituted 12.6 percent of all adult dispositions 
in the pilot counties, while the figure for comparison counties was 2.9 
percent. Implicit in this comparison is a four-fold imgrovement in the 
percentage of cases diverted in participating counties. 
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The Department continued to collect disposition data in these coun
ties and furnished a tape file covering fiscal years 1973 through 1977 for 
further analysis in the case study. A preliminary ex~~ination of offense 
codes found casas involving crimes which carry sentences in excess of five 
years and hence are not subject to the county surcharge. Also found were 
gross misdemeanors, for which adults cannot be sentencecil to state prison. 
Our analysis used only those cases involving target offen~es, i.e~, t~ose 
having statutory maximum sentences of five years or less. The d1str1bu
tion of these 8,727 cases across the ten counties is shown in Table 6.3. 

Table 6.3 

Number of Adults Sentenced for Felonies Carrying Maximum Sentences 
of Five Years or Less, Ten Minnesota Counties: July 1972 - June 1977 

Type of Area participating County Comparison County 
Name No. of r.ases Name No. of Cases 

Urban Ramsey 2,133 Hennepin 4,788 

Rural Crow Wing 252 Itasca 304 

Morrison 92 Pine 159 

Suburban Dodge 43 Anoka 680 

Small City* Fillmore 45 
Olmsted 231 

*Dodge, Olmsted, and' Fillmore Counties formed as a group, but the first 
two officially began their participation on June 1, 1974, while the third 
did not officially enter until July 1975. kamsey County (St. Paul) entered 
on July 1, 1974, and Crow Wing and Morrison Counties entered together on 
September 1, 1974. 

Source: Computer tape (Impact Study data tape) furnished by the Minnesota 
Department of Corrections. 

We wished to detfarmine whether participation in the Community Correc
tions Act resulted in measurable changes in the use of prison sentences as 
sanctions for conviction offenses covered by the Act. If the CCA had been 
influential in sentencing decisions, one would expect to see a trend in the 
probability of receiving a prison sentence for participating counties which 
was not matched by non-participants. If neither group changed, there would 
be no statistical basis for believing the Act had an effect on sentencing. 
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If the two groups changed in similar wa " 
mental in participating counties b t ys, the Act mlght have been instru-
that changes instead reflected s~at~wi~ne ~~ld ~ot excl~de the possibili~y 
CCA participation. In other words ou e s 1 t~ n behavlor, independent of 
hypothes,is as did the Department's' 5tu~ an~IYSls" a~dressed the same central 
by a year and consisting only of th t y~ ut utlllzed a data base extended 
offenses targeted by the Acto a su set of cases involving conviction 

Table 6.4 

Probability of a Prison S t " 
Charge Carrying a Maxim~ :~~~e~~:e~fc~~viction on a Felony 

T M" . lve Years or Less 
en lnnesota Counties: Fiscal Years 1973-1977 ' 

(Base Number of Dispositions Shown in parenthes~s) 

County FY73 FY74 FY75 FY76 FY77 
Pilot 

Ramsey .28 (341 ) .18 (373) .16 \ .10) .12 (400) .12 (466) Crow Wing .35 46) .33 ( 43) .24 ( 59) Morrison .06 ( 54) .20 ( 35) .00 11 ) .30 ( 10) .09 ( 23) .00 ( 24) .05 ( 20) Dodge .00 ( 12) .00 8) .08 ( 12) Fillmore .11 ( 9) .00 6) .25 4) .00 ( 3) 
Olmsted .10 ( 10) • 11 ( 9) .00 ( 6) .08 ( 38) .09 ( 34) .02 ( 45) .04 ( 45) .06 ( 47) 
Comparison 

Hennepin .23 (886) .14 (889) .13 (822) .1'6 (849) .18 (884) Anoka .22 ( 58) .26 ( 89) .25 ( 135) .15 ( 163) .24 (206) Itasca .33 ( 45) .20 ( 56) .36 Pine .35 ( 17) 
( 56) .24 55) .22 64) .,,- ( 30) .38 . , , ( 21) .25 44) .31 35) 

Source: Minnesota Department of Corrections, ImpElct Study data tape. 

Table 6.4 presents the basic data f h " 
number of defendants sentenced in h or ~ e re-~~alYSls. It shows the 
through 1977, and the fraction of ~~c county ln the ilscal years fran 1973 
imprisonment. Thus in fiscal 197 OBe sentences which were for state 
persons of felonies' covered by the3A~~sey County courts convicted 341 
same defendant convicted twice Th • (A few of these may have been the 

th h • e actual unit of analysi " th ra er t an the person, but the differenc "" s lS e sentence, 
28 percent were to state prison I th e lS mlnor.) Of these 341 sentences, 
fallen to 16 percent of the 373' tn e next year (FY1974), the fraction had 
t sen ences. In Ramsey C t ( d . we groups of pilot counties) the " "oun y an ln the other 

proportlon of prlson sentences continued to 
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fall during the five-year period. This decrease is both too large and too 
systematic to be explained as a purely ~andom event. Two facts, however, 
prevent the immediate conclusion that the Community Cot'rections Act was 
responsible for the change. Firstt in :Ramsey County, where most of the 
sentences occurred, the largest single change in the ~3e of prison sentences 
occurred the year before the Act became effective (FY1973 to FY1974). 
Second, a decrease in the use of prison sentences can also be seen in the 
comparison counties, although with leas regularity and starting from a lower 
level. 

In order to assess the effects of CCA on the rate of prison $enten
cing, it is necessary to specify a model of what would have occurred in the 
absence of CCA and compare the model's prediction to what did happen. The 
model chosen must be a fairly simple one since there are not enough data to 
estimate a complicated model. The model has three components: a set of 
variables which differentiate counties into matched groups (large, medium, 
and small), a variable distinguishing pilot from comparison counties, and a 
set of variables which estima. ~e statewide sentencing practice in each 
yeal' from 1973 to 1977. The dt.. 1 s ion to use statewide r ather than ind i',; idual 
trends by county size was dictated by the small number of usable observations 
which remained after agg8\~atioi'1S were pel:'formed. The stochastic model 
chos~m was the logistic, a distribution widely used for studying dichot
~ous outcomes. The model thus was: 

Pr(Sentence:conviction and x) = eXB/(l+eXB) 

where )t is the set of design variables for county and year. This model 
perfectly predicts the sentencing rate of large, medium, and small counties, 
and the yearly statewide rates of sentencing. The trends on which this model 
was based are shown in Figure 6.1. 

The upper portion of Figure 6.1 compare~ the two largest counties 
in the state, Ramsey (pilot) and Hennepin (comparison). The pilot county 
begins the period with a higher ~ate of imprisonment than the comparison 
county. Both decrease prison sentences in the year just prior to the Act. 
Thereafter, the use of prison sentences in the pilot county continues to 
decreas~, while that in the comparison county actually shows a slight 
increase. The pattern in the medium-sized counties is similar, with the 
pilot counties starting above the comparison counties and again ending 
the period below them. (Small counties are so disparate that comparison 
is probably inappropr iate., They contribute so few cases that the analysis 
is not affected by their exclusion.) 

For each entry in Table 6.4 the original model estimates the proba
bility of prison as: 

= 

Pr{Prison:conviction, size, status, year) 

BOB1(size)B2(pilot/comparison)B3 (year) 

1 + BOBl (size)B
2

(Pilot/comparisOn)B
3
-(y-e-a-r-)--
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Figure 6.1 
Probability of Prison Sentences in Minnesota Counties 
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For example, in the upper left-hand entry of Table 6.4 we find the probability 
of prison in 1973 in the large pilot county is .28. The model estimates this 
cell as: 

.25 X .77 X .90 X 1~59 

.214 ~1 + .25 X .77·X .90 X 1.59 

Similar estimates are constructed for each other entry in the table. 
The entire model is then reestimated by including a term which reflects 
the specific fact of participation in the Community Corrections Act. The 
first model includes terms for a'"erage county differences (over all ye.ars) 
an.d average 'yearly differences (over all counties), but does not adjust 
those differences for the specific years when pilot counties we-re covered 
by the Act. In the second model, the difference between pilot and 
compar ison counties is estimat.ed separately for years before and dur ing 
participation. The second model provides a significantly better estimate 
of the number of prison sentences. (Significance level~ are esti~ated by 
the likelihood ratio test. Chi squa~e = 15.9 with on~ degree of freedom. 
p <.01.) This means that the differences in trends between the two groups 
of counties cannot bp.. ~tttibuted to chance alone. The fact that the use 
of pr ison set\·l::ences began to decrease even before the enactment of the 
Community Corrections Act serves as a warning that there wer~ clearly 
other .factors at work which affected the use, of pr i~Q;1 sentences dtu' ing 
the years covered by these data. We 'canrIQt, i:'ule but the possib1.lity 
that pilot counties elected CCA participatiol'l as a 11leanS t:o achieve an 
already-form"lated plan of decreased reliance on state prisons. Whatever 
the reason, however, it does appear that pilot counties sentenced sighi
ficantly fewer offenders to state prison under the CCA than did the 
non-participating counties. 

This finding cannot be compared with that of the Department's 1977 
study because different data bases and methods of analysis were used. 
Department analysts chose not to perform tests of statistical si.gnifi~ance 
on the argument that they arE! inappropriate to the research scenario. 
Rather, they felt that t~e difference in the fraction of dispositions "di
verted" from state prison should speak for itself. The tests of statistical 
significance performed in the analysis provide a guidepost for the exercis~ 
of our professional judgment. 

We were also able to analyze trends in jail sentences in a manner 
simila~ to that described previously for prison sentences. T~ble 6.5 
shows the probability of receiving a jail sentence~ given conviction and 
the decision against a state commitment, again ~nly for target offenses. 
Inspection of this table shows a general trend towards higher probabili
ties in all counties. However, ~bere is no statistical basis for attribu-
ting this phenomenon to the CCA. Our model indicates that trends in 
the pilot counties are not significantly different from those in the 
comparison counties. 
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Table 6.5 

Probability of a Jail Sentence Given a Community-Based Sentence 
on a Felony Carrying a Maximum Sentence of Five Years or Less, 

Ten Minnesota Counties: Fiscal Years 1973-1977 

County 

P ... lot 

Ramsey 

Crow Wing 
Morrison 

Dodge 
Fillmore 
Olmsted 

Comparison 

Hennepin 

Anoka 

Itasca 
Pine 

(Base Number of Dispositions Shown in Parentheses) 

FY73 FY74 FY75 FY76 

.45 (244) .32 (307) .45 (352) .51 (352) 

.10 ( 30) • 06 ( 31 ) .27 ( 45) .65 ( 51 ) 

.00 ( 11) .00 ( 7) .00 ( 21 ) .13 ( 24) 

.00 ( 12) .25 8) .45 ( 11 ) .00 6) 

.00 ( 8) .00 3) .89 ( 9) .63 8) 

.23 ( 35) .32 31 ) .68 ( 44) .65 43) 

.28 (684) .26 (762) .41 (713) .48 (716) 

.16 45) .17 ( 66) .18 (101 ) .14 ( 138) 

.07 30) .53 ( 45) .72 ( 36) .90 ( 42) 

.100 11 ) .14 ( 7) .23 ( 13) .09 ( 33) 

FY77 

.43 (409) 

.54 ( 28) 

.26 ( 19) 

.67 3) 

.50 6) 

.66 44) 

.45 (723) 

.24 ( 156) 

.82 ( 50) 

.13 ( 24) 

Source: Minnesota Department of Corrections, Impact Study data tape. 

A.related st~d11conducted by the Department of Corrections and 
released ln June 1977 found that, in a large number of cases, individuals 
sent to a residential community corrections center probably would have been 
placed on probation in the absence of the center. rather than committed to a 
state institution. Constituting Itsupplemental sanctions," these centers' 
cos~ effectiven~ss was called into question. The Departme .. t's study of 
soclal ~ntr~l lssues may be viewed as beillg ,essentially heuristic since only 
two resldentlal centers were examined, albeit in considerable detail. The 
questio~ ~f whether or not, or to what extent, these findings might apply to 
other slmllar programs, or even to other types of alternative communitv 
programs, must be viewed as a suggested area for further inquiry. -

Our analysis of trends in sentencing practices should not be viewed 
as an evaluation of the CCA. The analysis was limited to adult populations: 
~he Act apPlied. also to all juveniles regardless of the type of offense 
lnvolved. We dld not examine the Act's impact on public safety or effi
ciency in the delivery of correctional services. 
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prison P9pulation Trends 

The previous analysis dealt with sentencing patterns in ten counties 
representing some 48 percent of the State's 1970 population of 3.8 million. 
In order to provide a context for this analysis we next examine population 
movements into and out of statl correctional institutionl"3 for the state as a 
whole, from 1970 through 1977. 2 Figure 6.2 depicts the population count 
on June 30th of each year, as derived from an initial value of 1605 on 
December 31, 1969 and subsequent quarterly admission and release volumes. As 
is evident from the figure, population declined steadily until mid-1974, the 
date designated as CCA implementation for the impact study described in the 
previous section, and it rose dramatically during the next three years. A 
brief analysis of admission and release patterns sheds some light on this 
unanticipated finding • 

Figure 6.3 shows annual admissions (received from court and returned 
on parole violations) and releases (paroled and discharged) during the 
July-June periods corresponding to Figure 6.2. Admissions increased slightly 
from FY 1971 (July 1, 1970-June 30, 1971) through FY 1976, with a sharper increase 
in both the number received from court and th.e number of parole violators 
returned in E'Y 1977. We did not attempt to determine the extent to which this 
increase ste.nmed from changing crime patterns, changes in sentencing practices, 
or more vigclrous arrest and prosecution effc.rts. 

AS can be seen from Figure 6.3, release trends were by far the stronger 
influence c/n prison population during the 1970-1977 period. Between FY 1971 
~~a FY 1974, the number of releases exceeded the number of admissions, although 
the differtance exhibited a declining trend. However, the total number of 
releases declined sharply in FY 1975 and continued to lag behind admissions 
through FY' 1977. Inmates can either be paroled or unconditionally discharged at 
expiration of the sentence (less good time earned). The volume of releases 
in both ccltegories fluctuated considerably during the period shown in Figure 
6.3. The number of paroles granted declined from the 800-900 ranges during 
FY 1972 through FY 1974 to the 550-600 r~n.ge during FY 1975-FY 1977, while variation 
in the number of inmates discharged exhibit~ no discernable pattern. 

A brief diversion into a description of Minnesota's paroling function 
provides a context for this pattern in releases. Although Minnesota has had 
a parole board of some sort since 1911, its first fu;U-time adult paroling 
authority--now known as the Minnesota C,:lrrections Boar.~ (MCB)--did not 
become operational until January 1, 1974. When the MCE was established, 
there were neither guidelines nor statutory criteria upon which to make 
release decisions. This led to development of a guideline system for setting 
actual prison terms, which establishes tentative release dates early after 
admission to orison. Work on the guidelines system began in October 1974, 
and the syste~ became fully operational in April 1976. While the MeB's 
guideline syst.em is structurally similar to that used by Oregon's parole 
board (see Chapter 7), they differ in the fundamental respects that in 
addition to "desert" considerations, the l>linnesota system includes an assess
ment of recidivism risk and provisions for early release pending the success
ful completion of institutional programs. Unlike Oregon, Minnesota judges do 
not explicitly provide input to the gUideline provisions. 
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Figure 6.2 
Trends in Minnesota 'Prison Populations 
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Figure 6.3 
Minnesota Prison Population Movements 
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We did not attempt to assess the impact of the parole release prac
tices, either with or without guidelines on prison population or sentencing 
practices in Minnesota. The fluctuations observed in releases, both paroles 
and unconditional discharges, appear to be related in some fashion to 
these practices from the time of the agency's e~tablishment in 1974 and 
subsequent to its adoption of parole release guidelines in 19760 

8.4 Conclusions 

The previous analysis of Minnesota's Community Corrections Act 
examined but one of its possible consequences--namely its impact on prison 
population in the state--in a limited fashion. The intent of the Act to 
improve the efficiency and effectiveness (measured from a public safety 
perspective) through promotion of community-based alternatives was not 
evaluated in the foregoing analysisJ nor was the extent to which counties 
could be attracted to the Act's provisions. Our analysis of the disposi
tion data furnished by the Department of Corrections indicated that there 
was a trend away from the use of state commitment ae a sentence, some part 
of which might have been due to the Act. Our examination of prison 
population movements showed that, at least over the short term, other 
factors, particularly those governing release decisions, predominated in 
the determination of prison population. 

The ~pact of parole release guidelines ahd a contract parole program 
established in November 1976 are certainly areas ripe for further r~B~Q~ch. 
Perhaps more significant for the future of corrections in Minnesota was tne 
recent creation of a Sentencing Guidelines commission for the state. The law 
removes the authority of the MCB" to establish release dates or grant dis
charges, although the Board will retain its powers to determine the conditions 
of supervised release and t,o revoke parole. The contract parole program is 
to continue on a voluntary basis, but the length of prison stays will not be 
shortened as was previously the case. The statute makes no reference to the, 
Community Corrections Act. Perhaps the most significant aspect of the 
legislation, with respect to our case study, is conveyed in the following 
passage: 

"In establishing the sentencing guidelines, the Commission 
shall take into substantial consideration current sentenc
ing and release practices and correctional resources, 
including but not limited to ~he capacities of local and 
state correctional facilities. R (emphasis added) 

The availability of correctiOl'lal resources is recognized as a constraint 
on the specific guidelines to be promulgated. The manner by which the 
guideline formulation process takes this constr~int into account, and the 
guidelines' net effect on prison population should be carefully examined 
in future research efforts. 
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Chapter 6: NOTES 

1. Section 401.01, Ch.401, Minnesota Laws. 

2. This summary description is drawn largely from Minnesota Department of 
Corrections, Past Efforts 1970-1977, Future Directions 1978-1981, Report 
to the 1977 Minnesota Legislature. The Community Corrections Act of 
1973 is reproduced in Appendix C. 

3. These are called RchargeableR offenses and generally involve non-violent 
behavior. However, we will use the term RtargetR crimes to avoid confu
sion with criminal Rcharges. R The case study deals solely with adult 
populations. 

4. Minnesota Department of Corrections, Impact of the Community Corrections 
Act on Sentencing Patterns, Jenuary 1977. 

5. Data for other counties were also collected but were not used in the 
analysis. 

6. Supra note 4, p. 53. 

7. Fortunately, offense types were coded in the data. The Department 
provided a list of statutory maxima, by offense type, thus enabling us 
~o identify target cases. 

8. S. E. Fienberg, The Analysis of Cross-Classified Categorical Data, 
MIT Press, 1977. Computations were performed using program BMDPLR, 
University of California at Los Angeles, November, 1979. 

9. Discussion on this and other issues were held with Department represen
tatives on February 16, 1979. 

10. The same design was applied to jail sentences. In this case, Chi square = 
7.9 with three degrees of freedom, P).OS. 

11. Minnesota Department of Corrections, Research and Information Systems, 
The Effect of the Availability of Community Residential Alternatives to 
State Incarceration on Sentencing Practices: The Social Control Issue, 
June 1977. 

12. Quarterly statistics on admissions and releases were furnished by the 
Minnesota Department of CorrectionsQ 
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Chapter 7 
OREGON: HB2013, PROVIDING FOR PRISON TERM AND PAROLE STANDARDS 

7.1 Background and Intent 

The 1977 Oregon legislature passed HB2013, a bill which established 
an Advisory Commission on Prison Terms and Parole Standards. The Commission 
consists of the five Parole Board members and five circuit court judges who 
are appointed by the Chief Judge of the State Supreme Cour.t to serve staggered 
four-year terms. In addition, the legal counsel to the governor, who is 
authorized to vote only to break ties, serves as an ex officio member, and 
the Administrator of the Corrections Division serves in an advisory capacity. 
One of the chief judges and the chairperson of the Parole Board alternate as 
chairpersons of the Advisory Committee. HB2013 is reproduced in its entirety 
in Appendix D. 

The thrust of the legislation, and the fo·~al point of the case study~ 
is the Commission's mandate to propose guidelines governing the duration of 
imprisonment in felony cases. These guidelines were not designed to lengthen 
or shorten time in prison, but simply to structure variation. The bill 
requires the Parole Board to utilize the Commission's proposals in adopting 
rules which establish ranges of prison terms to be served prior to release on 
plSrole. These ranges are to reflect "punishment which is commensurate with 
the seriousness of the prisoner's criminal conduct," giving "primary weight

1 to seriousness of the prisoner's present offense and his. criminal history." 

The law also provides that an initial date of release be set within 
six months of admission to pr ison, except in cases where (a) the off€,lse in
volved is particularly violent of dangerous criminal behavior, (b) the prisoner 
had previously been convicted two or more times for a Class A or B felony (see 
below), or (c) the prisoner's record contain5 a psychiatric or ysychological 
diagnosis of severe emotional disturbance. (In case (c), consideration for 
parole is not given until the Board receives a report~pr_epared at least 
biannually, indicating that the problem is no longer present~) Otherwise, 
the initial date is honored by the Parole Board if a satisfactory parole plan 
is developed and the -inmate's behavior in the institution is satisfactory. 

Under the existing statute, prison sentences are given as maximum 
te·rms less than the statutory ~axima of 20, 10 and 5 years, respectively, 
for felony-classes A, Band C. In what was described as a compromise 
between the ~tate judiciary and the Parole Board, sentencing judges can, 
under HB201l, set minimum terms of up to half the statutory maximum. A 
mintmum term can be overridden by an affirmative vote of four of the five 
Parole Board members if it exceeds the maximum allowable under the Board's 
rules. Qn its face, HB2013 was an attempt to align jUdicial and parole 
policies regarding impr isonment terms, through compromise and th(,! use of 
explicit standards for determining, within a narrow rang~, the actual prison 
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term to be served. This determination can generaliy be known as early as the 
prosecutorial investigation stage. 

It is notable that despite the "indeterminate" label carried by 
Oregon's sentencing system and the "determinate" label carried by California's, 
the sanctioning philosophies underlying the two bear striking similarities. 
In both cases, punishment is explicitly recognized in the legislation as an 
objective of imprisonment. The term of imprisonment, given a prison sentence, 
is generally knowable well in advance of sentencing in both systems. Both 
systems have some flexibility in allowable terms: california's in the form 
of a base term which can be varied t~rough aggravating or mitigating factors 
and OregonOs in the form of a range. Both stipulate satisfactory behavior 
in prison as a condition of parole release on the designated date, although 
in California this determination is made by institution authorities rather 
than the parole board.' Finally, the term-setting criteria of both systems 
look to the past more than the future, in that the nature of the present 
offense and criminal history are given greater weight than is the probability 
of recidivism. The two clearly differ in the placement of the authority to 
establish term-setting criteria. This rests largely with the legislature in 
California, while in Oregon, the Parole Board sets the terms under policies 
articulated in the legislation as interpreted by the Advisory Commission. 

Parole Board practices that existed prior to the ~ew law were based 
on 1973 legislation fashioned after the Model Penal Code. It contained 
a presumption in favor of parole: The Board was to order parole release for 
eligible inmates "unless the Board [was] of the opinion that • • • release 
should be deferred or denied because: 

(1) There is a reasonable probability that the inmate will 
not, after parole, remain outside the institution 
without violating the law and that his release is 
incompatible with the welfare of society; 

(2) There is substantial risk that he will not conform to 
the conditions of parole; 

(3) His release at that time would depreciate the serious
ness of his crime or promote disrespect for law; 

(4) His release would have a substantially adverse effect 
on institutional discipline; or 

(5) His continued correctional treatment, medical care, or 
vocational or other training in the institution will 
substantially enhance his capacity tg lead a law-abiding 
life when released at a later date." 

Also enumerated was a list of factors that could be considered in making the 
pa.role release decision. The factors, broken into thirteen categories, 
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ranged from the prisoner's personality, intelligence and training, to his 
prior criminal record, parole plan and conduct in the institution. 

Partly in response to increasing criticism bY6judges, legislators, 
district attorneys, newspaper editors and the public, the Board began 
experimenting, in November of 1975, with release rules ~odeled after the 
federal Parole Commission's guidelines. As in the federal system, the 
release standards developed by the Oregon Board were based primarily on the 
seriousness70f the offense and the ,offender's criminal history and risk of 
recidivism. The provisions of HB2013 were drafted principally by the 
chairperson of the Board, and constitute a formal, fully developed version of 
the Board's experimental standards. 

The change in Board practices which culminated in the new legislation 
reflected a concern with disparity, lack of due process protections, and a 
rejection of rehabilitation as the main criterion for parole release. The 
new rationale adopted by the Board is basically a "just desert" model of 
sentencing: that the sentence would be commensurate with the seriousness of 
the offense and the prior criminal history of the offender. Desert, as used 
in Oregon, is a limiting principle. The Board may consider deterrence or the 
offender's probability of recidivism when setting the release date, but the 
date set may not exceed that which is "commensurate with the seriousness of 
the offense. 1I 

The new practices of the Board, with the reliance on only a few of 
the factors listed, were somewhat inconsistent with the directives of this 
existing statute. The Board wanted new legislation that would reflect and 
support their new procedures. One concern was that the lack of fit between 
existing statutory provisions for parole and actual parole practices could 
result in tHe courts overturning the parole rules, as had been rep<)rted in 
California. 

Serious overc~owding in the state's penal institutions and dissatis
faction with sentencing wege two factors that created a propitious environment 
for the passage of HB2013. Parole Board members generally indicated that 
the Board was not responding to prison population pressure when it began 
experimenting with standards in late 1975. The latter problem was apparently 
composed of quite diffe~ent elements. On the one hand, ju.dges and other 
members of the criminal justice system were concerned with disparity in 
prison terms. On the other, there w'8 rising public concern over what was 
perceived as leniency in sentencing. The legislature was apparently 
aware of public sentiment, but was wlsympathetic to increased terms and 
reluctant to build new institutions. 

In response to the attention directed at sentencing and corrections, 
the legislature created a committee and the governor created a task force to 
study the problem. Apparently, legislation of vari~vs types was considered~ 
A number of "mandatory minimum" bills were drafted, and there was talk of 
determinate sentencing. 
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It was i.nto this environment that the Parole Board introduced its 
legislation. The legislation was groomed by the House Judiciary Committee 
and once passed by the House, it passed the Senate easily. There was appar
ently little or no serious opposition to tl.1.·e bill. 

It was reported that the Advisory Commission was especially important 
to the legislature; it was hoped that the Commission would increase coopera
tion, communication and coordination between the judiciary and the Parole 
Board. In fact, it was originally proposed that the Ad'vist:>ry Commisf.don ma.ke 
the rules, rather than recommend them. However, the separation of powers 
provisions of the Oregon Constitution precluded vesting the joint Commission 
with that authority. Therefore, the Commission was retained, but its deci
sions are "recommendations" to the Board of Parole. 

1.2 Kev Statutory Provillions 

As described in the previous section, it is clear that HB 2013 does 
not per se specify parole release standards; it serves primarily as enabling 
legislation. The key provisions relating to prison popula,tion, discussed 
below, are established administratively by the Parole Board following the 
recommendations of the Advisory CQ~ission. The ranges specified by the 
parole matrix and allowable variations from these ranges were initially 
based on the collective experience of the Advisory Commission represented 
by both the Parole Board and the judiciary. Changes to the matrix te~~s 
(and, more generally, the rules for applying them) can be made by majority 
vote at Commission meetings, which must occur at least annually. 

The Parole Matrix 

The parole matrix, shown in Table 7.1, consists of prison term 
ranges given as a function' of the severity ratings of offenses and the score 
calculated in the history/risk assessment. J~ noted earlier, the ranges in 
the matrix were based initially on the collective opinion of the Board 
members, rat~~r than on statistical studies of average time served in the 
recent past. The just deserts principle embodied in the matrix ranges 
was designed to reflect societal nOD~S. Parole Board rules can be adopted, 
amended or repealed on the Board!s own initiative or by petition. In either 
case, the proposed change is widely published, and the Board holds a public 
hearing if requested by at least ten people or an association having more 
than ten members. The aoard may also impose temporary rules which are valid 
for 120 days. Such ~~les can be subsequently made permanent through normal 
filing and hearing procedures. 

Durin.~f the first year, ranges were increased somewhat for those with 
fair to poor history/risk scoreS and higher serious categories, while other 
ranges were lowered. Thus Advisory Commission members' perceptions of 
society's response to release deci~ions stemming from their recommendations 
may be a key element of the length of prison terms in subsequent years. 
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Offense Severity Category 

Category 1 

Category .2 

Category 3 

Category 4 

Category 5 

Category 6 

Category 7** 

Source: 

Table 7.1 

Oregon Parole Matrix 
(As o!July, 1978) 

Criminal History/Risk 
11-9 8-6 

Excellent Good 

Assessment 
5-3 
Fair 

(All ranges in Categories 1-6 shown 

<6 <6 6-12 

= = (4-8)* 

<6 6-10 10-18 
= (4-8) (8-14) 

6-10 10-16 16-24 
(4-8) (8-12) (12-20) 

10-16 16-22 22-30 
(8-12 ) (12-18) (16-24) 

18-24 ~4-30 30-48 

(20-26) (26-40) 

36-48 49-60 60-86 

'0-14 14-19 19-24 
years years years 

Score 
2-0 
Poor 

in months) 

12-22 

(8-18) 

18-28 

(14-24) 

24-36 

(20-32) 

30-48 

(24-42) 

48-72 

(40-62) 

86-114 

24 years-
life 

Oregon Parole Board Rule 30-032, as amended in July 197.8. 

*Months in parentheses repres.en.t range for youthful offendsr.s (21 
at time of conviction). or younger 

**The :ollow~ng.circumstances will result in. a minimum sentence of 30 years: 
multl.ple vl.~tl.ms, extreme cruelty, contract murder, prior manslaughter. or 
murder convl.ction, and terrorism. 
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All offenses in the criminal code are classified according to serious
ness, the categories rangin9 from category 1 (least serious) to category 7 
(most serious). These seriousness categories generally reflect the severity 
of maxiA,um sentences in the three felony classes, although there are excep
tions. For example~ an adult who furnishes a narcotic or dangerous drug to 
a minor (under 18'years of age) three or more years younger, commits a Class 
A felony, punishable by up to 20 years imprisonment. However, the subcategory 
of this statutory offense which involves less than one ounce of marijuana 
f~lls int~ seriousness category 2 of the parole matrix. Similarly, burglary 
of a dwelling is a Class A felony, but if it oecurs while the owners are away 
and the value of stolen items is small, a seriousness rating of 3 would be 
most likely. 

only murder, certain types of felony-murder, and treason comprise the 
m'.:>st serious category (7). Rape, robbery and assault range over seriousness 
~ategories 2 through 6, depending upon specific ~le~ents of the crime. As 
suggested by the previous example, burglary ranges from seriousness category 

-5 to 2. If an offender is convicted of multiple offenses and concurrent 
sentence~ aJ:~ imposed, the_seriousness rating is that of the offense bearing 
the highest rating. 

The other dimension of the parole matrix is an offender's criminal 
hist,orY/~'isk assessment, scored on the basis of six items: 

• number of prior felony or misdemeanor convictions, as 
an adult or juvenile, scored 0 (four or more) to 3 
(none) i 

• number of prior incarcerations (90 days or more), as an 
adult or juvenile, scored 0 (three or more) to 2 (none); 

• age at first commibnent of 90 days or more (scored 0 
(18 or younger) to 2 (26 or older); 

• escapes or failures on par9!e or probation, scored 0 
(two or more) to 2 (none); 

• drug and/or alcohol probl~~, scored 0 (problem present) 
to 1 (no problem); 

• conviction-free in the community for ,five years, scored 
o if not or 1 if so. 

Total scores for these-items range from 0 (worst) to 11 (best). ' 

The range of tenns corresponding to a seriousness category and 
history/risk assessment is located in the ~atrix at the intersection of the 
appropriate row and column~ Thus, for example, if ~n offender's crime has a 
severity rating of 4 (e.g., residential burglary) and his history/risk score 
is 9, he would nonnally be released after serving between 10 and 16 months--
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unless the oircumstafices of the offense or sentence pennit variations from 
the ranges or exceptions. 

'/ 

Hearing panels, consistlng of at least two full-time voting members 
of the Board, set terms in most cases. The panel may depart from the matrix 
ranges if it makes a specific finding that there is, by preponderance of the 
evidence (a lower standard of proof than that required for conviction), 
aggravation or mitigation that justifies the departure, &nd the facts and 
specific reasons for such variation are stated on the_record. Inmates are 
afforded the opportunity to :rebut these element!'! ,!?.t'.:tQ:r;' to the initial prhon 
term hearing. 

The parole rules also govern the maximum amount of variation from the 
;ranges. Initially for offenses in the lelast severe category, from tw-cJ to four 
months could be added or subtracted from the range boundaries, depending on 
the criminal history/risk score, while ranges in the mQstsevere category 
could be extended by + two yai4rs ... A June'f918 amendment to the rules further 
delineated a panel!~' range of discreti.on by permitting up to eight months 'fir1a
tion in severity category I and up to three years variation in category 7. 
In these eases, the term must b~ ratified by four of th~ fiveaoard memb~rs. 

possible Effects on Felony Prosecution and Sentencing 

The provision of the statute that permits judges to set a minimum 
term of up to one half the imposed maxim~was reportedly a concession to the 
judiciary. It was designed to permit judges to set terms in excess of the 
anticipated range specified in the matri~. The Division of Corrections 
indicated that the imposition of minimum tenns has comprised only about four 
percent of felons received since. the law wa$ enacted. Moreover, Division 
spokesmen believed tha.ein mc~t of these minimum tenn cases the matrix tenn 
would have been at least as long anyway, due to the nature of the offelnses. 
As noted earlier, a minimum term can be overridden by an affirmative vote by 
four of the five Board members. According to Board rules, however, the issue 
of override is raised only when' the minimum sentence exceeds the upper linl~ ". 
of the matrix range plus the corresponding maxi-mum pennissible variatiol1 ~ 

The legislatic1n requires that the Corrections Division provide the 
sentencing court with a presentence report in all cases involving a felony 
conviction. The report is to contain a sentence recommendation "including 
incarceration or altel!"natives to incarceration." Prior to HB2013, pre
sebtence investigations were conducted only at the request of the court. 
This requirement now has important ~plications because each presentence 
report contains a case analysis of the matrix--history/risk factors, severi
ty, aggravating and mitigating factors--and eligibility for an initial parole 
hearing. Thus, at th~ time of sentencing, the judge has a, fairly definite 
idea of how long the defendant i~ likely to serve, and can weight this term 
against oth.er alt~ernatives sucll-as jail, probation, or restitution. 

The leglslation provides that:' "The Court shall state on the record 
the reasons for the sentence imposed." The importance of the court stating 

113 

l~ 



the reasonS now stems from the Board's consideration of the judge's reason 
f~r. the. se:nt~nce imposed, particularly in deciding whether aggravating or 
m~t~gat~ng c~rcumstances warrant variations outside the matrix ranges. 

to the 
parole 
County 

Advance knowledge of the likely time to 
prosecutor and defense counsel as well. 
ma.trix was issued to all Oregon district 
dist}:'ict attorney's office. In part the 

be served in prison extends 
A memorandum concerning the 
attorneys from the Multnomah 
memorandum read: 

"The most important change • is that we are no longer 
90in9 to be able to formulate c'redible sentence recommenda
tions without first considering the parole matrix system. 

"( a) Wh . d . en JU ges are adv~sed of the expected length of an 
offender's actual stay in the penitentiary under the 
matrix system, many will perhaps be more willing to 
impose the new minimum sentence recommendation in 
ol~der to increase the actual incarceration period." 

The memorandum also noted that the matrix system may have an impact on the 
charging decision. It indicated that the seriousness category ·of the offense 
charged should be considered and suggested the possibility of bringing more 
than one charge in order to secure consecutive sentences, which would require 
the total term to be the sum of the appropri.ate individual matrix terms. 

Further possibilities for the matrix's impact on prosecution rest 
with the Board's previously noted reliance on findings of fact and reasons 
for the sentence, in setting terms. On this point, the memorandum circulated 
to district attorneys contained the following advice: 

"(c) Section 12 of HB2013 (ORS 137.120 (2» now requires 
that a judge state on the record the reasons for the 
sentence imposed. Although this law is presently in 
effect, many judges are not complying with its 
provisions. DAs must emphasize that unless this is 
done, the judge's sentence will not be considered 
an aggravation and indeed will have no effect at all 
on the period of incarceration an offender will serve 
(unless a minimum sentence is imposed). We must be 
certain that these reasons are communicated to the 
Parole Board in the same way, since this may also be 
an aggravation and mitigation factor. 

"(d) The Parole Board has expressed a desire to have 
judges do the fact finding relating to the matrix, 
system at the time of sentencing (e. g., offense 
severity rating, facts in Exhibit B, etc.). This has 
the obvious advantage of virtually 'locking in' the 
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Parole Board to the conclusion reached by the judge 
in assessing the matrix score. • It 

For the past few years Multnomah County' has been trying to eliminate charge 
bargaining. Initially the effYst was li.."li.ted to three offenses, but the list 
of offenses has been expanded. Sentence bargaining, on the other hand, 
is not discouraged. No statistical description of the negotiation process 
was available, but the importance of analyzing matrix terms in charging and 
charge/sentence negotiations has clearly been recognized by some prosecutors 
in the state. ActuallY16the parole rules clearly stipulate the Board's view 
toward plea bargaining. 

"plea Bargained Sentences: If the prisoner has pl:eaded 
guilty to the crime or crimes of which he was convicted and 
more serious or other charges have been dismissed, or other 
crimes have not been charged, then the Board may deem it an 
aggravating or mitigating circumstance, allowing a variation 
from the matrix pursuant to rule 254-30-033(1), if the 
Court has found, or the Board finds, by a preponderance of 
the evidence, that the defendant's actual criminal conduct 
was of a different degree of seriousness than the crime of 
which he/she was convicted. In determining whether the 
conduct was of a different degree of seriousness, the Board 
shall consult the rankings of seriousness of crimes set 
forth in Exhibit A. In such cases, the Board shall state 
the actual criminal conduct on the record." 

The ability of prosecutors, defense attorneys, judges, and probation 
officers to assess prison terms before sentencing, adjudication, or even 
charging, highlights the similarities between criminal. sanctioning under 
Oregon's system and that of determinate sentencing systems. 

Parole Decision-Makin9. 

The paroling function itself clearly stands to be affected most 
directly by the legislation. The legislation requires the Board to conduct 
the parole hearing and establish a release date within six month& of an 
inmate's entry to the penal institution. In practice, the Board interviews 
inmates between two and four months of entry; the date depends on the statu
tory maximum for the offense. When the date has been set, the sentencing 
judge is informed of the release date. A judge who is dissatisfied with the 
rc:lease date can notify the Board. Such a communication is largely for 
purposes of raising issues to be deliberated by the Advisory Commission. 

The parole release dates are subject to change in sOMe instances. 
The Board's rules permit resetting to an earlier date upon application for 
revie~, made to the chairperson of the Board. A recommendation by the 
institution superintendent, with the concurrence of a majority of the Board, 
is required for a term reduction, which cannot exceed 20 percent. The date 
may be reset to a later time upon the recommendation of an institution 

'. 
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superintende~t or Board member, with the concurrence of a majority of the 
Board. The inmate is permitted to appear in his own behalf. 

Prior to release on the established date, each inmate is interviewed 
by at least one member of the Board. Release may be postponed at that time 
for three reasons: - • ::c> 

. : -,-

• There is a psychiatric or psychological diagnosis of 
present severe emotional disturbance; 

• The Board finds the inmate's parole plan inadequate. 
In this case, release may be postponed for up to three 
months. ~ll inmates are required to submit a parole 
plan to the Board and the Corrections Division must 
provide assistance in the preparation of the plan. 
The legislation requires the Board to adoPj7rules 
defining the elements of an adequate plan. 

• The Board finds, after a hearing, that the inmate 
engaged in serious misconduct during confinement. The 
legislation requires the Board to define serious miscon
duct and to specify the periods of postponement, or 
extension of the term. Th-e rules provide for extension 
only after the inmate has been found at a disciplinary 
hearing to have violated a rule and all other discipli
nafY actions have been considered and deemed inadequate 
due to the seriousness of the misconduct. In this case, 
the extension may be varied by 25 percent to account for 
aggravating or mitigating factors; greater variation 
requires the affirmative vote of four of the five Board . 
members. 

Finally, the legislation directs the Board to adopt rules, consistent 
with those governing par~~e release, for the re-release of prisoners whose 
parole has been revoked. The rules governing the time that must be 
served prior to re-release of parolees revoked for techt tcal violations are 
based on the severity of the original offense. For offe ;e; with a severity 
rating of between one and five, four to six months must be served; offenses 
ranked six or seven result in re-imprisonment for a period between six and 
ten months. The ranges may be modified if there were aggra.vating or mitigating 
circumstances in the event leading to the re,rocation. For parolees returned 
with a conviction for a new crime, a new history/risk score ·is calculated, 
and the offense severity is determined by the new offense. 

While those parts of HB2013 that deal directly with procedures and 
rules explicitly address ~any of the same factors that were regarded impli
citly prior to the adoption of standards, the general requirement that 
reasons for actions or decisions be entered on the record was expected to 
reduce the number of "abuses" in parole release decisions. Given the passage 
of the legislation at a time when prison population was climbing (up by some 
33 percent from two years earlier), the question can be posed as to whether 
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"abuses" will be in favor of prisoners, to control institution population. 
As noted previously, interviews with Board members and others suggest that 
this will not occur, although formal changes to the rules (or ranges of 
terms) provide a relatively fast means of achieving this end, should crisis 
prison population levels be reached. 

7.3 Impact 

The use of standards by the Oregon Parole Board for setting terms and 
making parole release decisions could theoretically affect both the length of 
prison terms and the volume of admissions. Prison population could also be 
affected by changes in the rate of re-admission to prison for revocation of 
parole, on either a technical violation or a conviction on new charges, if 
the revocation criteria reflected in the new rules, or if release decisions 
are less effective with respect to successful completion of parole. 

The guidelines stemming from HB2013 could also have an indirect 
effect on prison population through formal or informal charging, negotiation 
and sentencing policies, as suggested in the previous section. Such an 
impact would in turn affect the volume of offenders newly admitted to prison 
from court, similar to what seems to have occurred under determinate sentenc
ing in California. This section speaks to questions of impact indirectly 
using the available statistics on prison population, admissions, releases, 
and time served. 

orei~n's prisons have experienced an unprecedented rise in population 
since 1975. Prior to that year, average daily population fluctuated 
moderately in the 1600-2000 range. The average daily population increased by 
over 60 percent in three years after 1974 and subsided somewhat in 1978. 
This population trend is shown graphically in Figure 7.1. 

An examination of population movement shows that the combination of 
an increase in the rate of new admissions from court beginning in 1974, and a 
decrease in the number of·releases ~hrouqh both discharg~ and parole) during 
the 1973-1975 period was chiefly res onsible for the subsequent increase in 
population. New admissions from court were relatively constant before 1974, 
but the next four years saw annual admissions rise to unprecedented levels. 
By contrast, releases declined steadily from 1973 to 1975, then increased 
dramatically each year from 1976 to 1978, resulting in an abatement of 
average daily population in 1978. Trends in new admissions and releases are 
shown graphically in Figure 7.2. 

The scope of the paroling funct~on has changed significantly since 
1972. Of the 416 inmates released in the second half of 1971, only half 
(207) were paroled. By the second half of 1978, paroles constituted 91 
percent of all releases, having increased steadily over the six-year period. 
Recognizing the increased share of releases borne by parole, the trend in 
releases can be viewed from a different perspective. Specifically, the 
question of how releases behave as a function of prison population can be 
examined. Table 7.2 shows releases (both discharges and paroled) as a 
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Year 

1972 

1973 

1974 

1975 

1976 

1977 

1978 

Source: 

Table 7.2 

Releases as a Percentage of 
Average Daily Population in Oregon: 

1972-1978 

Releases ADP \ Released 

987 2029 49\ 

953 1781 54 

805 1803 45 

700 2254 31 

891 2661 34 

1326 2910 50 

1519 2862 53 

Oregon Division of Corrections 

\ Released (lagged) 

50\ 

47 

45 

39 

40 

50 

52 

percentage of average daily population for the yeaJ:s -since 1972. Also shown 
in the table are annual releases as a perce~tage of average daily population 
the previous year. In botb cases, releases as a percentage of average daily 
population declined betweep 1972 "nd 1975, and then increased sl,ightly a.bove 
former levels by 1978. 

7.4 Conclusions 

From the discussion in the previous section, it is evident that 1975 
w~s a pivotal year. with respect to parole activities. Apart from the fact 
that parole'was becoming a more prevalent means of release from prison, 

• the Board began experimenting with release standards in 
late 1975; 

• the declinin~_~t~nd in releases as a percentage of ADP 
began its r~versal in 1975; and 

• ttme served shifted downward in 1975, despite increases 
in the average sentence length. 

Together, these findings are highly suggestive of a parole response to the 
climb in prison population that began in 1975--a response resulting in the 
abatement of this increase in 1978. In many respects, the response was 
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system-wide: it emerged from the jointeEforts of the state legislature in 
its enactment of HB2013; the judiciary through participation on the Advisory 
Commission; and the Parole Board by way of rules formulation and implementa
tion. 

Even if this conclusion is correct, projection of population'changes 
through 1982 remains problematic. One reason deals with uncertainties in the 
volume of re-admission to prison on parole revocations. While the percentage 
of the parole caseload so re-admitted has shown no trend since 1975, the 
parole caseload has increased by 53 percent from 1234 on July 1, 1975, to 
1890 parol~es 30 months later. ThuS,&,\·@11 if release decisions did not 
affect the rate of recidivism, the volume of re-admissions may continue to 
grow if parole caseload does. 

Finally, new commitments to prison, although continuing to increase 
through 1978, stand to be affected by the participation of counties in the 
Community Correction Act of 1977, fashioned after 1973 Minnesota legislation 
bearing the same name (see Chapter 6). Briefly, the Act was designed to 
encourage counties, through financial incentives, to incarcerate, supervise, 
or treat certain types of offenders in the local community, using commitment 
to a state institution only for those who would pose a danger to the community. 
Counties electing to participate would receive subsidies from the state to 
develop community-based programs and facilities, but would be charged by the 
state for the commitment of certain types of offenders to a state institution. 

A final reason for uncertainty of projections is built into the 
nature of the matrix terms and parole rules themselves: they reflect current 
societal norms, and are thus subject to change. The commission of one 
particularly heinous or notorious crime by a parolee could cause a shift in what 
constitutes Iljust deserts" for a broad range of crimes. In the final analysis, 
the factors that guide the recommendations of the Advisory 90mmission, and 
the subsequent rule-making of the Board, may prove to be the most significant 
determinant of prison population. 
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Chapter 7: NOTES 

1 • HB20 13, Section 2, (2) (a) and (3). 2mpnasis added. 

2. The offense "aggravated murder" constitutes a special class which 
carries a mandatory 20- or 30-year minimum term. 

3. Further deviations outside the ranges are also allowable under Parole 
Board rules, described in Section 7.2. 

4. These provisions replaced earlier statutory authority whiqh provided 
that no inmate was to be paroled unless, in the Board's opinion, there 
was a reasonable probability that the prisoner would remain outside the 
institution without violating the law and that the release was not 
incompatibl~ with the welfare of society. Factors to be considered by 
the BoarQwere "good conduct and efficient performance of duties" in the 
institution. (Oregon Laws 515, repealed in 1973.J 

5 •. O:kS 144.175 (1975). 

6 •. See footn.:>tes4-9 in David M. Moule .and John K. Hanft, "Parole Decision
making in Oregon," Oregon Law Review 55 (1976):303-304. 

7. Unlike the federal parole system, term ranges were based on experiential 
impressions of "desert" reflecting societal norms, rather than on a 
statistical analysis of past practices. 

8. Prior to California's determinate sentencing legislation, the Chairman 
of the Adult Authority had issued a directive which established rules 
and ranges to govern parole release. In In re Stanley, the court held 
the directive illegal because it fail~~"to account for one factor that 
the Adult Authority had argued waE$already implicit in the rules: 

9. 

10. 

11. 

namely post-conviction rehabilitative conduct. H 'rhis decision was 
widely--but mistakenly--conatrued as overturning the parole rules as 
unconstitutional. See Ap~il Kestel1 Cassou and Brian Taugher, "Determi
nate Serttencing in California: The New Numbers Game," Pacifi.c Law 
Journal. 9 (January 1.978) : 16. - --

Accordlng to Division of Correction statistics, institutional population 
grew from 2,054 to 2,271 in the last half of 1975, the latter figure 
being the largest ever recorded for the state. Design (single cell) 
capacity during this period was given as 2,108. 

This was apparently due in part to widespread press attention devoted 
to one case involving a parolee. 

All, but one were defeated. The bill that passed created .the offense of 
aggravated murder, and mandates a minimum term of 30 or 20 years, 
d~~endin9 on the elements of the crime. 
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.12. A Division of Corrections sPokesperson indicated that the matrix ranges 
are very close to actual time served in the past. 

13. 1. failure onpt~bation is counted only if it stemmed from the commission 
of a new crime. 

14. Rule 254-30-033 as amended July, 1978. 

15. 

16. 

17. 

18. 

19. 

This ~?liCY was implemented as one element of a project undertaken by 
the Mu1t.nomah County District Attorney as part of Portland's High Impact 
Anti-Cr~e Program (1973-1976), funded by LEAA, which focused on burglary 
and strang:er-to-stranger crlme. 

Rule 254-30-fr33(4). 

An acceptable plan generally includes employment, school or other 
situation and suitable residence, it may require treatment programs and 
p~escribed medication. If any portion of the plan is inadequate, the 
Board shall specify the ways in which the plan is deficient and order 
deferral of the prisoner IS parole release [Rule 254-50-025(d)]. 

Rule 254-90-005 specifies one year on parole for seriousness categories 
1 and 2, category 3 (if history/risk score is at least a 3), a~j cate
gory 4 (if history/risk score is at least a 6). For all others, time on 
parole equals time incarcerated, unless the latter exceeds 10 years, in 
this case, maximum time on parole is 10 years. The rules also contain 
provisions for reducing time on parole in suitable circumstances. 

Statistics reported in this section were obtained from the Oregon 
DivisiQn of Corrections. 
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Chapter 8 
CONCL,V$lGt.~re-

, c~' " , 

The central issue in four of the case studies was whether the intro
duction of new laws sa;eking to limit or guide discretion in sentencing and 
release would affect, prison population. The main question addressed in our 
analysis of Minneaota's Community Corrections Act was whether legislation 
whose provisipns are clearly suggestive of a reduction in prison population 
would,~r.deecr result in such, a reduction. Our general concll1sions on the case 
s-cudies as a whole are summarized in the following sections. 

8.1 Expectations vs. Outcomes 

Perhaps the most significant conclusion of the case striJdies as a 
group is that analyses based on literal provisions in the law, Uother factors 
remaining constant," are less than likely to be borne out by ~xperience~ In 
support of this conclusion, we briefly recapitulate the findings; 

• Determinate sentencing in California appears to have 
extended the reach of the imprisonment. sanction, a 
result that was not intended by the law's framers. 
Thus, offenders who probably would have been placed on 
probation under California's p~evious highly indetermi
nate sentencing <l:ikely aervingcs~e tj,.'iie in local 
jails) are now serving relative'1.y short prison terms. 
The median length of $tay of all prisoners serving 
determinate sentences is about six months less than that 
served under indeterminate sentences. However, time 
projected to be served under determinate sentences 
is less dispersed than time served under indeterminate 
sentences. 

In Indiana, determinate sent.encingseems not to have 
substantially affected the decision to impr iaon. Median 
length of stay in prison is about the same, although 
shorter robbery terms and slightly longer burglary terms 
do not seem consistent with the in~ent of the law. As in 
California, dispersion of term lengths is substantially 
lower under determinate sentencing. 

• The use of guidelines to set the length of prison terms 
in Oregon appears generally to have increased the volume 
and rate of releases from prison. Parole caseloads have 
grown as a result, and the rate of parole revocations 
has remained stable, resulting in an increase ire admis
sions to prison due to the larger number of parolees at 
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risk. Data were not available to assess the effects of 
guideline usage on the dispersion of time served. 

• Fewer adults convicted of armed robbery and aggravated 
assault have been admitted to prison than would have 
been expected since the felony-firearm law became 
effective in Florida. However, the three-year minimum 
term that must be served is longer than time served by 
those who had been sentenced to prison for these crimes 
prior to the act. 

• Passage of the Community Corrections ~ct in Minnesota 
may have partially contt'ibuted to the "diversion" of less 
serious felony offenders from prison. Declining trends 
in the proportion sentenced to prison, beginni.ng two 
years prior to the first counties' participation in the 
program, were found in both participating and non-parti
cipating counties. Ironically, the state's prison popu
lation began to rise to unprecedented levels at about 
this time, largely due to reduction in parole releases. 

Granted that these findings are based on limited empirical evidence, they 
should suggest caution to those who would make policy decisions or take 
actions on the basis of the literal provisions of sentencing statutes. 
They should also be viewed in light of the time required for any system to 
re-e.stablish equilibrium following a change in policy or law. Until the 
adaptation is complete, it is virtually impossible to evaluate the full 
impact of the change. If, for example, state legislatures were to increase 
the penalty for rape to a mandatory minimum of 25 years, it may be possible 
within three years to assess its impact on arrests, charges, trials vs. 
reduced pleas, and convictions. But it will be at least seven to ten years 
before the full impact on prison population even begins to be felt (assuming 
those first sentenced on the average of 20 years, served about a third of 
their sentence). At that time the first wave of inmates convicted under the 
new law, who otherwise would have been released, will remain in prison--joined 
by a regular flow of new inmates given the Inandatory minimum. Such a lagged 
effect ~a~~s it difficult to monitor the impact on prison population or to 
adjust for consequences that may not be felt for several y~ars. For other 
kinds of policy ch~nge (e.g., sentencing guidelines), there may be no 
fixed period of adaptation: The impact on prison population in two years may 
be very different from today's or that in four years. Even legislative 
changes, for which lagged effects can be anticipated, may be modified before 
their original outcomes are fully understood. Under these circumstances, any 
claims to knowledge about the true consequences of legislative acts are 
highly speCUlative. Finally, legislative intent with respect to penal 
sanctions can be inadvertently undermined by other policy changes 'rithin 
general government. We saw this phenomenon, for example, in California where 
the advent of Proposition 13 may well drive up state commitments for lack of 
resources to deal with offenders at the local level. 
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8.2 Shifts in Discretionary Power 

The second conclusion that emerges from the case studies pertains to 
the location of discretionary power in the sanctioning of those accused or 
convicted of cr~mes. Judges and parole board members were the primary 
targets of the reformers' efforts~ their application of the discretionary. 
authority to sentence and release was seen as primarily responsible for 
sanctioning disparity under indeterminate sentencing provisions. 

The discretion of law enforcement officers to arrest and of prosecu
tors to charge and negotiate, while called into question by some, was seldom 

. directly addressed in reform proposals. The Florida, 'Indiana, and Oregon 
case studies suggested that prosecutors have gained greater leverage in the 
adversary process, and that the discretion they maintained under the new 
provisions of these statutes is of greater importance than under former 
statutes. In Florida, State's Attorneys, when interviewed, admitted to 
circumventing the mandatory minimum law by simply not filing that specific 
charge in cases where they felt the circumstances did not warrant a three-year 
prison term. In Oregon, District Attorneys devised strategies for dealing 
with cases for which parole release guidefine terms were believed to be 
inappropriately short. These examples suggest that prosecutors are able to 
retain the discretion to charge defendants as usual, or to compensate provi
sions believed to be too lenient by overcharging. It also suggests that as a 
general rule, when any system is confronted with legislative changes in 
procedure, capability or sanction, the behavior of key actors probably 
changes as little as necessary to comply, and as much as possible to mediate 
the negative impact or disruption of the change. 

8.3 Formalization of Policies Alreadv in Force 

Presumably, all legislated changes are intended improvements. To a 
large extent, however, the recent movement to change legislated sanctioning 
practices reflects a trend toward formalizing the system. Determinate 
sentencing and parole guidelines as well as other administrative changes 
(such as explicit restrictions on plea bargaini.ng or "Career Criminal" 
prosecutorial programs) all reflect a desire ~u eliminate or to make explicit 
practices that were implicit, or ad hoc and "elctra legal." Supporting this 
view, Florida and Oregon, and to a lesser extent, Minnesota, and California 
shared in the fact that the subject law simply formalized penal sanctions 
already in force, though perhaps for different reasons. Our analysis suggest
ed that the mandatory imprisonment part of Florida's three-year. mandatory 
minimum term was already the practice, at least for armed robbers--the main 
group affected by the felony-firearm law. In Oregon, the parole board began 
experimenting with standards to govern release decisions two years prior to 
the enactment of the law mandating the creation and use of such standards. 
While the standards evolved over this period, and they continue to evolve, 
the initiative leading to the enactment of a law mandating standards rested 
with the parole board. 
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In our analysis of the effects of Minnesota's Community Corrections 
Act we found a trend away from state institution commitments two years prior 
to the Act in both the pilot counties participating and similar counties 
that were not. For at least one of the counties, this appea,ed to be the 
result of local initiative without state funding incentives. 

Finally, we saw that a movement against disparity in the length of 
prison terms, supported by a variety of interest groups, had begun in Cali
fornia well before the passage of the determinate sentencing law. This 
movement resulte2 in far-reaching court decisions and actions taken by the 
Adult Authority. Together these ~ight have produced results that have 
simply continued under determinate sentencing. 

One implication of these observations is that empirical findings in 
one state cannot bo directly applied in another. (For example, even if it 
had been determined empirically that a ten percent rise in prison population 
occurred in California after five years, it could not be assumed that the same 
determinate sentencing law would produce a similar effect in North Carolina.) 
This is because whatever the effect determined, it cannot be wholly attribut
able to the law per see Moreover, since prior law and system practices in 
the two states are more likely to have been different than not, the effects 
of changes in the law, as the variable of interest, will not be captured in 
simple re-applications of the results in one state. 

8.4 Areas of Further Research 

Realistic assessments of the impact of new legislation affecting 
criminal sanctioning are difficult to achieve. Statutory provisions operate 
in a highly complex environment and are subject to often conflicting forces 
within the system of criminal justice. Meeting the intent of a law and 
avoiding undesired consequences would require concurrent actions of inde
pendent decision makers within all three branches of government. Rather than 
attempting to capture at once, all of til~ possible interactions that can 
occur in response to new legislation of this nature, researchers should focus 
on specific components and on the sensitivity oi "luteome va.riables to a 
variety of policy options available to individual agencies. 

Empirical studi~s in jurisdictions which have recently altered their 
formal sanctions for sentencing and release, either directly by th,? legisla
ture or using a guideline approach (under a legislative mandate), constitute 
one approach to sharpening the research focus. Descriptive analyses of 
sentencing patterns under a stable set of statutory provisions, at the state 
level, are still lacking. An even greater knowledge gap exists for the 
process of plea and sentence negotiations involving prosecutor, defense 
counsel and sometimes judges. Disparity in penal sanctioning was traced to 
the level of discretion under indeterminate sentencing laws by a number of 
theorists. The extent to which within-state variation persists under deter
minate ~entencing laws should also be carefully examined. 
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Dodge, Olmsted and Fillmore Counties, which joined the Act as a unit, 
began operating a community corrections center in 1973. 

Cf. Chapter Two, Section 2. 

130 



----------------------

More research on the granting and denial of good time by correctional· 
authorities is also needed, particularly in states that have sought to limit 
parole release discretion. Loss of all good time can double the minimum 
length of time in prison in some states. Variations in good time practices, 
as a function of difference between the population and capacity of institu'" 
tions, might prove to be an enlightening study topic. 

Parallel research of a more 'theoretical nature should also be con
tinued. Models of the total criminal justice system which account explicitly 
for statutory provisions for sanctioning and the sanctioning policies of 
justice agencies could help to structure our thinking about the way these 
functions interact with one another and about the significance of feedback 
and adjustment in policy formulation. With the emergence of offender-based 
transaction data at the state level, the feasibility of calibrating these 
models with a'reasonable degree of confidence may be greatly enhanced. 

In smrunary, reliable predictions about the implications of proposed 
new laws for prison populations are not possible given our present knowledge 
of the criminal justice system's behavior and the deterrent effects of the 
criminal law. The case studies suggest that it is even difficult to predict 
the direction, not to mention the magnitude of net consequences of a new set 
of statutory provisions governing sentencing and release practices. Predic
tion methods which rely solely on changes in statutory provisions, holding 
other factors constant, can serve as useful heuristics, and may be "best 
estimates" by some standard. We would not recomme.nd, however, that such 
estimates play a significant role in deciding whether to build new insti
tutions or to plan the closing of existing ones. Since the forecasting of 
prison population relies on sanctioning behavior throughout the criminal 
jus~ice system, it may be useful to inventory the existing literature on this 
topic. Research on research could then proceed with the aim of synthesizing 
existing knowledge on the consequences Qf different sanction structures and 
provisions. 
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Appendlcel 

A. National Overview of Good Time Provisions. 

B. P.L. 148 and P.L. 340, Affecting Sentencing and Release in Indiana. 

C. Mlnnesot~'s Community Corrections Act of 1973. 

. D. Oregon HB 2013, Providing for Prison Term and Parole Standards. 
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National Overview of Good Time Provisions 

Preceding pale '~Iank . \ 
133 

-~--;'1'-.- .. ",-,,,,,.,,,,~~.,,~;- __ 1 

"GOOD TIME" ALLOWANCES 

History and Development 

Prior to the early 1800's, when a person was imprisoned he or she would 
remain in custody for a certain period of time l'egardless of behavior while 
in prison. The inmate who obeyed all the rules of the institution could not 
be rewarded through any mechanism existing at that time. In 1817, New York 
became the first state to design a system to encourage good behavior among 
inmates and therefore, further prison dis~ipline. Under the New York statute, 
the sentence imposed by the court would be reduced by a specified amount if 
the prisoner's behavior was satisfactory. Prior to this law, the only 
incentive for good behavior was negative, the avoidance of punishment. 

By 1900, forty-four states had passed similar legislation. Originally, the 
intent of these provisions was that good time credits had to be earned by 
prisoners through daily conformance with institutional regulations. Even
tually these credits came to be granted almost automatically in most states 
and the incentive for good behavior once again was negative, since they could 
be denied or revpked for violations of prison rules. 

Two types of good time allowances eventually developed. Many state~ utilize 
both variations. The standard type of good time credit is that which must 
technically be earned by good behavior but in practice is awarded to all 
~ligible inmates except those who commit serious disciplinary infrac:ions and 
lose their credits. The second type of allowance is one that is awarded for 
special activity on ~he part of the inmate that calls for recognition over 
and abo've the standard good time award. Things such as work or educational 
involvement, blood donations or meritorious conduct trigger these additional 
reductions from sentences. 

The granting or denial of good time credits is almost completely subject to 
the discretion of correctional officials, either at the state or institu
tional level. Most states have statutes specifying the maximum amount of 
good time credits that can be earned while a few leave the schedule of 
earnings to the discretion of administrators. Even in those states that 
specify a schedule, however, prison officials often have the flexibility to 
establish other categories for which credit may be awarded. Other than the 
statutory generalizations as to what constitutes sufficient good behavior to 
justify a reduction in a court ordered sentence (and these generalizations 
are frequently concerned with what behavior is to be avoided rather than what 
positive traits an offender should exhibit) there are no detailed guidelines 
indicating policies to be followed in the decision of how much good time to 
award in any given case. The denial or revocation of credit is equally 
discretionary and many statutes specify that there is no legal right to good 
time credits and foreclose inmate access to the courts in this area. As 
indicated above, however, the considerable discretion available to correc
tional authorities usually needs not be exercised; the majority of inmates 
receive most of the good time for which they are eligible. 
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Litigation concerning the granti 
with the adequacy of the procedu~:so~o~~~::t~~nt~! :~s~!:e credits deals 
In 1974, the u.s. Supreme Court establi hed -making process. 
for prison disciplinary procedures in W~lff minimum due process requirements 
the state (in this case Nebraska) statuto ilv • McDonnell, 418 u.S. 539. Once 

~~~~~~!a!!n; ;~~t~!~ef~~e:!;:o::d ~uthor~z~ ~~:a~::r~~:ti~!v!!e~~e~! 
guarantee of "liberty" mandates ~ mtsciondduct, the FOurtee~th Amendment 

~er a n ue process procedures. 

The proc~d~res to determine whether misconduct has Occurred must 

~:':~~~::~:9~:d~tt~~r:~s~rt:~~o~~ ~::a~!::et::v:~~:!So~f.~~:!!~!!~ 
ue process conditions must be met: 

.t Advance written not.lce of the charges must be given to 
!~el!~:~t;4whhO is bthe subject of the disciplinary hearing 

ours efore the hearing, 

• 

~e~e m~st be a written statement by the fact finders 
lnd1catlng what evidence was relied upon and the reasons 
for any act ion: . 

The inmate is to be permitted to call witnesses and roduce 
~ocumen7ary evidence on his behalf unless to do so W~Uld 
Jeopardlze institutional safety or correctional goals. 

Certain procedures that are required i h 
mandated in a prison disciplinary n ot er types of hearings were not 
discretion to permit or d process. Prison officials retained 
nation There' i eny the right of confrontation and cross-exami-

• . 1S no r ght to retained 0 i 
sp~cify that if the inm~te is illit t r apro nted counsel but the Court did 
it is unlikely that he can properlye;:e:e~~ h: th~diss~es are so compl~x that 
may seek aid from a fellow inmate or the staffS s : °i the case, the 1nmate 
inmate or provide assistance directly to the in::~e.es gnate a competent 

ctoirrectidonial authorities retain considerable discretion in the 
me cre ts as long as the f 11 h area of good 

credit for disciplinary vioiat~on~w tI: ~pp~~priate procedures in denying 
due process protections that spurs·most c:alle qUeSttion of the adequacy of 
the good time laws. enges 0 the administration of 

Current Provisions Nationally 

~:ef~!!~~!~~n~h~~ts!~~!~~!:S*th:i~u~~:~t statutory provisions for good 
Pennsylvania and Utah) do no~ h es (Arizona, Hawaii, Kansas, Missouri, 

ave a system of good time allowances. Of 
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the remaining states, the District of Columbia and the federal system, five 
jurisdictions have only standard good time allowances whereas all others have 
both a standard schedule as well as additional allowances for exceptional 
behavior.* 

Generally, most inmates are eligible to earn good time credits. Those 
sentenced to life imprisonment are the only category of inmate typically 
excluded. Some jurisdictions allow' those. under parole supervision to earn 
good time but this practice is not the general rule. 

In approximately half of the states, good time deductions advance an inmate's 
parole eligibility date through reductions in the m1n1mum and/or maximum 
term. In all the jurisdictions in which there is no effect on parole eli
gibility, good time credits are deducted from the maximum term to hasten 
either conditional release or complete discharge from prison. In many 
jurisdictions, good time credits impact on both the parole eligibility and 
discharge dates. 

The rate at which good time credits are earned vary widely from state to 
state. For example, in many states the rate of earned good time after ten 
years is ten or fifteen days a month (one day off for every two or three days 
served). In contrast, under Indiana's determinate sentencing law and in 
Illinois, administrative rules provide for a reduction of one day for every 
day served lawfully. This has the potential to cut a sentence in half from 
the first day served assuming there is no revocation of these allowances. 
The highest ratio of reduction in some other jurisdictions is one to three or 
one to four and it may take many years to reach this rate of reduction. 

As the chart shows, the flat rate is more commonly used for additional good 
time. For the standard credits, the schedule increases the rate of award as 
the ti1ne served or the length of the sentence increases. Typically, when 
consecutive sentences are imposed, the good time is commuted on the aggregate 
of all sentences. 

Good time allowances take on' far greater significance in states that have 
abolished release through parole (California, Illinois, Indiana, Maine), as 
this allowance provides the only means of reducing a sentence in such states. 
As a result, procedures for estimating good time earnings potential and for 
taking away good time credits have become quite complex.** This is likely to 
aggravate systems which already exhibit a surprisingly high error rate, due 
simply to miscalculation.*** 

* For a very thorough discussion of this topic, the reader is referred to 
"A National Survey of Good Time Laws and Administrative Procedures," Texas 
Department of Corrections, Research Report No. 17, June, 1973. 

* * See, for example, Apr il Cassou and Br ian Taugher, "Determinate Sen
tencing in California: The New Numbers Garne," Pacific Law Journal 9 
(January 1978): 77-84. 

*** Scott Christianson, "Computing Jail Time Credit," Criminal Law Bulletin 
14 (September-October 1978): 437-440. 
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·Stae. 

Alagama l 

A!.saka 

Arkansas 

ArlZona 

Callfornl,s 

Colorado 

ConneC1:lcut 

Oelaware2 

SUMMARY OF STIVl'tl'roRY GOOD TIME ALLOWANCES 

Types of 
Rate of Additional 

Good Time Good Time 
Allowances Allowances 

1-6Il10 7 days/mo Men torious 
6111o-lyr a days/:no Industrlal prodUCtlOn 

1-3yr 10 days/mo Trusty sta1:US 
3-5yr 11 days/mo 
5-10yr 13 days/mo Blood donation 
over 10yr 15 days/:no 

6mo-lyr 5 days/mo WOrk projects, 
1-3yr 7 days/mo Merl1:0rious conduct 
5-10yr 8 days/rno 
over 10yr 10 days/mo 

Class I 30 days/mo ~one 

Cl.!Ss II 20 days/rno 
Class III ~ days/mo 
Class IV ~ne 

Good t~e ?rOViSlons repealed effective :0/1/78 

3 mo/8 mo 

1 day/every lawful day 
served 

1-5yr 2 mo/yr 
6 yr and over 3 molyr 

1st yr 
l-2yr 
2-3yr 
4yr ,lnd over 

5 days/mo 
7 days/me 
9 days/mo 

10 days/mo 

participa1:ion in work, 
educa1:ion, treatment 

Earned tlme 

Merltorlous achlevement 
::mployment 
OutS1:andlng merltorlous 

conduct 
Those n01: balled 

pre-sen1:encing 

Meritorious conduct 

Rate of 
Additional 

Good Tilne 
Allowances 

1st yr 3 days/:no 
2nd, 3rd, 
4th yr '" 

days/mo 
over 5 yr 5 days/mo 

30 days/yr 

1st yr 3 days/mo 
over 1 yr 5 days/rno 

!Jone 

1 mo/yr 

15 days/6 mo 

5 days/mo 
1 day/6 days work 

120 days maximum 
10 days/:no in 

jail pre-sentence 

5 days/me 

lstaeueocy provislons current througn 1975. For all other scates, stacuees are updaced 
2through 1977 or 1978. 
Good tL~e is allowed by S1:atU1:e bU1: the schedule is established by ~he correction 
d.paremen1: rules. 
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State 

Dlstr ict of 
Columbia 

Plorida 

Hawaii 

Idaho 

Indiana 

o 

SUHMARY:.OP STA'l'UTORY GOOD TIME ALLOWANCES 
(Contlnued) 

1 yr 
1-3 yr 
3-5 yr 
5-10 yr 

Rate of 
Good Time 

AJ;:lowances 

5 days/mo 
6 dllYs/mo 
7 days/mo 
8 days/mo 

11 yr and over 10 cl,,,ys/mo 

1-2 yr 
3-4 yr 
5 yr and over 

1st yr 
2nd yr 
3-10 yr 

11 yr and over 

None 

6 mo--t yr 
1-3 yr 
3-5 yr 
5-10 yr 

11 yr and over 

3 dars/me 
6 day.J;.'/mo 
9 day~."mo 

1 mo/yr 
2 mo/yr 
3 mo/yr 
" mo/yr 

5 days/mo 
6 days/mo 
7 days/mo 
a days/mo 

10 days/mo 

1 day/every lawful 
day served 

Class I 

Clus II 

1 day/l day 
served 

1 day/2 days 
served 

Class III 0 

Types of 
Additional 

Good Time 
Allowances 

Blood donationl 

Meritorious conductl 

Meritorious conduce2 

WOrk performance 

Constructi~e ut1liza~ion 
of time 

Academic progress 
Outs~and1ng serV1ce 

Exe,mplary condu~t 

Mer1tOrious conduc1: 

Meri~o.rlouS conduct 

None 

Rate of 
Additional 
Good Time 

Allowances 

30 days/yr 

Lump sum or 
1 yr 
over 1 yr 

Maximum 

3 days/mo 
5 days/me 

1 day/each day of work 

6 days/mo max. 

6 days max. 
time, up to 60 days 

See by board of 
corrections 

up to 5 days/mo, 
total not to 
exceed 10 days 

3 mo/yr 

l~ular good time allowances are pro~lded by s~atU1:e. The addltional good tlme allow
ances are taken from "A National Survey of Good Tlme Laws and Administrative Procedures," 
Texas Deparement of Correctlons, June, 1973. 

2Additlonal good 1:ime allowances are prov1ded for by sta1:ute but the schedule 15 
established admlnistratlvely. 

3Thia allowance is for lnmates unable to perform routine work asslgnments. 

4Good tlme allowances provlded for by S1:atute wi th authority glven to the correcuons 
d~parement to establlsh rules concerning grantlng and/or revoklng such credits. 
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Stal:e 

Iowa 

Kan ••• 

Louinaft. 

Maine 

Mlcbig.n 

SUMMARY OF STATUTORY GOOD TIME ALLOWANCES 
(Coneinued) 

Ral:e of 
Good Time 

AllOt.:cnces .. _ 

l.'jr 

2 yr: 
3 yr: 
4 yr: 
5 yr: 
6 yr: and over 

1 fIO/yr: 
2 mo/yr: 
3 mo/yr 
4 mo/yr 
5 me/yr 
6 mo/yr 

None since approximaeely 1974-1975 

Max. 10 days/mo 

1-2 yr 2 mo/yr: 
3-4 yr: 3 mo/yr 
5 yr: and over: 4 mo/yr 

Sentence 
less than 
Gme 3 days/mo 

Seneence 
over 6 mo 10 days/mo 

5 days/mo flae 

4 :no-l yr 
1-2. Yl: 
2-3 yr 
3-4 yr: 
5 '11: and over 

1-2 yr 
j-4 yr 
5-6 yr: 
7-9 yr 

10-14 yr 
15-19 yr 
20 yr and over 

2-1/2 days/mo 
5 days/mo 
7-1/2 days/me 

10 days/mo 
12-1/2 days/mo 

5 days/mo 
6 days/rna 
7 days/mo 
9 days/rna 

10 days/mo 
12 days/mo 
15 days/mo 

TypeS of 
Additional 
Good Time 

Allowances 

Trusey, service outslde 
walls 

Excepeionally merieorious 
conduct 

WOrk under direcelon of 
police junes 

Public work in Orleons 
Parish 

Special ~sslgnments 

Exceptional indusery 
or vocaelonal/educa
eional partlclpaelon 

Special projects 

BLOOd donae1onl 

Pr is on Camp' 
~rk/educaeional 

programs 

Exemplary conduct 

Road work 

lLl.iead eo one donaeion !n every eight weeks period. 
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Rate of 
Addieional 
Good l'lllIe 
Allowanc~5 

10 days/mo 

~ax 5 days/mo 

l/G off seneence 

1 day/each day of 
work 

2 days/mo 

5 daYs/rna 

5 days/rna 

Sentence 1 mo-l yr 
5 days/pint 

Seneence over 1 yr 
10 days/pi.nt 

2-1/2 days/mo 
2-1/2 days/rna 

Maximum of lI2 
regular good tlme 
allowam::@s 

Amoune unspecifled 

I 

I 
! 

I -~ 
I '---",' 

Ii 

I , 
i 
I 

tar $ 

State 

Minnesoea 

M1SS1SSl.ppi 

Missourl 

Moneana 

~ebraska 

Sew lIalnpshue 

~ew Jersey 

SUMMARY OF .. STA'l'iJ'l'ORY GOOD TIME ALLOWANCES 
(Coneinued) 

Rate of 
Good Time 

Allowances 

day/2 days 

Class I 30 
Class II 20 
Class III 8 
Class IV 0 

days/mo 
days/mo 
days/rna 

None 

Types of 
Additional 
Good Time 

Allowances 

Exera mer~tOrlous 
conduct 

OVertime o~ SU2day 
Blood donaelon 

Work 2 

Good el.me provisions repealed effecelve 1/1/79. 

Inside walls 
Outsl.de walls 

OUtslde walls 
after 1 yr 

1 'Ir 
2 yr 
3 'ir 
4 'Ir 

1-2 'ir 
3-4 yr 
5 yr and over 

90 days/yr 

1 yr 
2-6 yr; 
7-11 ye 

12-16 'ir 
17-21 yr 
22-·24 "lr 
25-29 'ir 
30 yr and over 

10 days/mo 
13 days/mo 

15 days/mo 

2 mo 
2 rna 
3 mo 
4 mo/yr 

2 mo/yl:' 
4 mO/'Ir 
5 mO/'Ir 

7 days/mo 
e days/mo 

10 days/mo 
11 days/mo 
12 days/rna 
13 days/mo 
15 daysinio 

is days/mo 

3100d donauon 
Educaeional, rehabl.li

:adve programs 
Special self-lmprovemene 

actl.VltleS 

Exemplary performance 

Blood donlltion, 
meritorlous conduct 

Meritorlous conduct 
Blood donaeion 

?roduc:lve oCGupation 

Honor Camp 

Raee of 
AddltlOnal 
Good Tlme 

Allowances 

Increase allowances 

Equlvalent 
10 days 

10 days 

13 d!l;ys/mc 
5 days/mo 

5 days/me 

allowances 

Determlned by state 
board ·:.f parole 
commlttee 

5 days/:no 
5 days/6 mo 

1 day/S days work 

1st 'ir 3 days/mo 
2 'Ir and over 

5 days/mo 

lAS of 7/1/77 1f convlceed of a crime with a mandatory sentence, ~o good t~e :educel.ons 
are allowed for the flrse three 'lears. 

2Regular good tlme allowances are prov~ded by staeuee. The addltl.Onal allowances are 
taken from the 1973 Texas Departmene of Correceions report. 
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Seaee 

New Mex1co 

~ew York 

Noreh Carollna 

Noreh Dakoea 

Ohl0 

Oklahoma 

SUMMARY OF STATOTORY. GOOD TIME ALLOWANCES 
(Col'lt.i.nu6d) 

Rate of 
Good Tlme 

Allowances 

1 yr 
2 yr 
3 yr 
4 yr 
5 yr 
6 yr and over 

1 mo/yr 
2 mo/yr 
3 mo/yr 
4 mo/yr 
5 mo/yr 
6 mo/yr 

Raee deeermlned 
admin1Stratively, 
not eo exceed 1/3 
of the maximum 
term 

Rate determ1ned 
by COlltnll.SSloner 
of correct1ons 

3 mo-lyr 
1-3yr 
3-Syr 
5-10yr 
11 yr an~ over 

1 yr 
2 yr 
3 yr 
4 yr 
5 yr 
Ei yr and over 

1-2yr 
3-4yr 
5 yr and over 

5 days/mo 
6 days/mo 
7 days/mo 
8 days/mo 

10 days/mo 

5 days/mo 
6 days/mo 
8 days/mo 
9 days/mo 

10 days/mo 
11 days/mo 

2 mo/yr 
4 mo/yr 
5 mo/yr 

Types of 
Addidonal 

Good Time 
Allowances 

Meritorlous conduct 

Exceptional meritOrlous 
conduct 1 

Honor Farm 
Blood donationl

l Industrial work 

Meritorious 20nduct, 
extra work 

!~eritoClous conduct 

MerltOrious or heroic 
act 

None 

Work 
Blood donatlon 

Rate of 
Additional 

Good TlIne 
Allowances 

12 days/mo 

Lump sum not to 
exceed llyr 

12 days{mo 
10 days 
10 days/mol 

Rate deeermined by 
commissione~ of 
correctlOns 

Rate determined by 
commlssloner of 
correceions 

LUnw '-':im of 2 days/mo 
II\~~,:(, for months 
already served 

2 days/6 days work 
20 days/pine 

IThese good lame allowances are noe seatueonly spec1fied and are taken from the 1973 Texas 
Deparemene of Correcelons report. 

21973 Texas oeparemene of Corrections Report. 
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I 

Staee 

Utah 

Vermone 

'!lrgln1a 

i'iashlngeon 

[<iese '/lrg1nla 

W1scons1n 

Wyomlng 

?ederal 

SUMMARY e)F STATOTORY GOOD TIME ALLOWI'.NCES 
(Contlnued) 

Rate of 
Good Time 

Allowances 

Resc1nded 1957 

5 days/mo 

10 days/2;) days 
served 

To be deeerm1ned by 
Board of Pr laon Terms 
and Paroles noe eo 
exceed 1/3 of me 
sentence 

1 yr 
1-3 'ir 
3-5 yr 
5-10 'ir 
11 yr and ove: 

1 yr 
2 yr 
3 yr 
4 yr 
5 'ir 
6 'ir and over 

5 days/mo 
6 days/mo 
7 days/mo 
8 days/mo 

10 days/mo 

1 mo 
2 mo 
3 mo 
4 mo 
5 mo 
6 mo/ye 

Types of 
Additional 

Good Tlme 
Allowances 

Meritorious work 
conduct 

Special services 

Vocaeional or educae10nal 
eral.ning 

alood donadon, 
extraordinary service 

None 

Class I 
Class II 
Overel.me or Sunday work 

D1llgene labor 
and/or seudy 

Board of P3role has the power ~o see rules for regular and spec1al 
good tl.me allowances. 

6 mo-lyr 
1-3 'ir 
3-5 'ir 
5-10 'Ir 
II ye and over 

5 
6 
7 
8 

10 

days/mo 
days/:no 
days/mo 
days/mo 
days/mo 

Mer1torious conduct, 
employmene 10 1ndusery 
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Raee of 
Addlt.ional 

Good Time 
Allowances 

5 days/me 

5 days/mo 

1-5 days/mo 

Lump sum ~o be deeer
m1ned by board 0= 
parole 

20 days/mo 
10 days/mo 
2 hrs/l hr work 

5 days/me 

1st yr 
Over 1 yr 

3 days/mo 
5 days/mo 

~\ 



Staee 

Oregon 

Pennsylvania 

Rhode Island 

Soueh Carolina 

STJ1oIMAR1' or STATU'l'ORY GOOD TIME ALLOWANCES 
(Continued) 

Reel!! of 
Good Time 

Allowance. 

6 mo-lyr 

OVer 1 yr 

Repealed 1965 

1 yr 
2 yr 
3 yr 
4 '1'C 
S yr 
6 yr 
7 yr 
8 yr 
9 yr 

10 yr and over 

15 days/mo 

1 day/6 day. 
served 

1 day/2 day. 
.erved 

1 day/mo 
2 days/mo 
3 day./me 
4 days/IIIO 
5 days/mo 
6 days/mo 
7 day./mo 
8 days/1iIO 
9 day./IIIO 

10 daYI/mo 

'l'ype. of 
Additional 
Good Time 

Allowance. 

WOrk or educaeion 

Agriculture camp 

None 

Institutional lnduseries 

Blood donation 
Heroic Act, merieorious 

serVlce 

Rate of 
Addieional 

Good Time 
Allowances 

1 yr 

1-5 yr 

6 yr and over 

1 yr 

OVer 1 yr 

2 days/mo 

10 days/pine 
3 days/mo 

1 day/wk 

1 day/1S 
days work 

1 day/? 
days work 

;' day/10 
days work 

1 day/6 
days work 

1 day/4 
days work 

Exera work 
Merieorlous servlce1 Lump sum 30 days/ 

South Dakota 1-2 yr 
3 yr 
4-10 yr 
11 yr and over 

Tennessee 1 yr 
2 yr 
3-10 y'C 
11 yr and over 

Texas Clasl I 
Cla •• II 
Cla~. III 

2 mo/yr 
3 mo/yr 
4 mo/yr 
6/yr 

1 mo/yr 
2 mo/yr 
3 mo/yr 
oj mo/yr 

20 ~ays/mo 
10 daYI/1ItO 
0 

Blood donadon 1 .. 

None 

Honor t1111e 

Tru.ey 
Blood donadon2 

12 days/pine 

2 mo/yr 

10 day./mo 
30 days 

1Meritorious service and blood donaeion credits combined cannot exceed ~O days/yr. 

2B100d donaeion credltS are r.ot statueory. Rate 1S takGn trom 1973 Texas Depar~~ent 
of Corrections report. 
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Appendix B 
P.L. 148 .nd P.L. 340, Aff.ctlng Sent.nclng 

.nd R.I •••• In Indl.n. 
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PUBLIC LAw No. 840 

[8. 84. Approved April 12, 1977.] 

A~ ACT to amend IC 35 and IC 11·1 a. part of a revision of the erim. 
mal law. 

Be it enacted by the General ABBembly 01 the State o/Indiana: 

SECTION 1. IC 85-41-1-1, 88 added by Acts 1976, P.L. 
148, SECTION 1, is amended to read as follows: See. 1. 
~ietieln (a) A person may be convicted under Indiana 
law of an offense if: 

(1) either the conduct that is an element of the offense, 
the result that is an element, or both, occur in Indiana; 

(2) conduct occurring outside Indiana is sufficient under 
Indiana law to constitute an attempt to commit an offense 
in Indiana; 

(3) conduct occurring outside Indiana is sufficient under 
Indiana law to constitute a conspiriicy to commit an offense 
in Indiana, and an overt act in furtherance of the eon
spi"racy occurs in Indiana; 

(4) conduct occurring in Indiana establishes complicity 
in the commission of. or an attempt or conspiracy to com-

Preceding page blank 147 
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, PUBLIC LAw No. 840 

mit, an offense in another jurisdiction that also is an of
fense ur.der Indiana law; or 

(5) the offense consists of the omission to perform a 'legal 
duty imposed by Indiana law with respect to domicile, resi
dence, or a relationship to a person, thing, or transaction 
in Indiana. 

(b) When the offense is homicide, either toe death of the 
victim oc bodily impact causing death constitutes a !!result!! 
withlB tAe meaRing H ela6se under subdivision (a) (1) of 
this section. If the body of a homicide victim fa found in 
Indiana, it is presumed that the result occurred in Indi~na. 

SECTION 2. IC 85-41-1-2, as added by Acts 1976, P.L. 
148, SECTION I, is amended to read as follows: Sec. 2-
DeHRiti9BS. As used in this title: 

"Bodily inj ury" means any impairment of physical condi
tion, including physical pain. 

"Credit institution" means a bllnk, Insurance company, 
credit union, building and loan association, investment trust, 
industrial loan and investment company, or other organization 
held out to the public as a place of deposit of funds or a 
medium of savings or collective investment. 

"Crime" means a felony or a misdemeanor. 

"Deadly force" means force that creates a substantif.I risk 
of death, &el!ieas pemlHeR~ eisfig.urBIR6Bi, 8F perm~eM 8F 
pretraeted less 8F impairlRen; H ~ iHmetien ei a ~ mem
~ ell ergaB serious bodily injury. 

"Deadly weapon" means: 

(1) a loaded or unloaded firearm; or 

(2) a weapon, device, €";<.auipment, chemical substance, or 
other material that in the manner it is used, or could or
dinarily be used, or is intended to be used, is readily capable 
of causing serious bodily injury. 

"Deviate sexual conduct" means an act of sexual gratifica
tion involving a sex organ of one person and the mouth or 
anus of another person. 
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"Dwelling" means a building, structure, or other enclosed 
space, permanent or temporary, movable or fixed, that is a 
person's home or place of lodging. 

"Forcible felony" means a felony that involves the Ole or 
threat of force against a human being, or in which there 
is imminent danger of bodily injury to a human be1q. 

"Governmental entity" means: 

~(1) the United States or any ltate, county, township, 
city, town, separate municipal corporation, -pedal tuiDa' 
district, or public school corporation, Hi 

-{iiH2) any authority, board, bureau, commission, commit
tee, department, division, hospital, military body, or other 
instrumentality of any of these those entitles; aB4I iaeladll 
or 

(3)& state-supported 6elleges aH eoUel'e or ltate-aUP
ported URiwrsitieB university. 

"Harm" means loss, disadvantage, or injury or anything 
10 regarded by the person affected, including loss, disad
vantage, or injury to any other person in whose welfare he 
is interested. 

"Human being" means a peHeB an individual who has been 
born and is alive. 

"Imprison" means to confine in a penal facility or to com-
mit to the department of cO~l'ection. ' 

"Included offense" means m offense that: 

(1) is established by proof of the same laMs material 
elements or less than all the faets material elements re
quired to establish the commission of the offense charl'ed; 

(2) consists of an attempt to commit the offense charged 
or an offense otherwise included therein; or 

(3) differs from the offense charged only in the respect 
that a less serious harm or risk of harm to the same person, 
property, or public interest, or a lesser kind of culpability, 
is required to establish its commission. 

"Law enforcement officer" means: 
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(1) a police officer, sheriff, constable, marshal, or prose
cuting attorney, H ; 

(2) a deputy of any of Qese., those persons; or 

(3) an investigator for a prosecuting attorney. 

"Offense" means a felony, a misdemeanor, w an infraction, 
or a violation of a penal ordinance. 

"Official proceeding" means a proceeding held or that may 
be held before a legislative, judicial, administrative, or other 
agency or before an official authorized to take evidence under 
oath, including a referee, hearing examiner, commissioner, 
notary, or other person taking evidence in, connection with 
a proceeding. 

"Penal facility" means state prison, reformatory, county 
Jail, penitentiary, house of correction, state farm, or any other 
facility for confinement of persons under sentence, or await
ing trial or sentence, for offenses. 

"Person" means a human being, corporation, partnership, 
unincorporated association, or governmental entity. 

"Property" means anything of value~ and includes a gain 
or advantage or anything that might reasonably be regarded 
as such by the beneficiary; real property, personal property, 
money, labor, and services; intangibles; commercial instru
ments; written instruments concerning labor, services, or 
property; written instruments otherwise of value to the 
owner, such as a public record, deed, will, credit card, or 
Jetter of credit; a signature to a written instrument t extension 
of credit; trade secrets; contract rights, choses-in-action, 
and other interests in or claims to wealth; electricity, gas, 
oil, and water; captured or domestic animals, birds, and fish; 
food and drink; and !'Iuman remains as 8eiioeEi ia IG aa.. 
~. 

Property is that "of another person" if the othar person 
hu a possessory or proprietary interest in it, even Jf an 
accused person also has an interest in that property. 

"Public servant" means a person who: 

(1) is authorized to perform an official function on be
half of, and is paid by, a governmental entity; or 
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(2) is elected or appointed to office to discharge a pubJic 
duty for a governmental entitYi w ~ perierma .. MaieR 
fer .. ~nmeRW~. 
"Serious bodily injury" means bodily injury that creates 

a substantial risk of death or that causes death, serious per
manent disfigurement, unconsciousness, extreme pain, or per
manent or protracted loss or impairment of the function of 
a bodily member or organ. 

"Sexual intereourse" means an a~t that include. aD7 pene
tration of the female sex organ by the male sex organ. 

"Utter" means to issue, authenticate, transfer, publiah, de
liver, sell, transmit, present, or use. 

"Vehicle" means a device for transportation by Jand, water, 
or air, ineladiRg; and includes mobile equipment with pro
vision for transport of an operator. 

SECTION 8. IC 85-41-2-1, as added ;;,y Acta 1976, P.L. 
148, SECTION 1, is amended to read a. follows: See. 1. 
VeluRtary (;&n~ (a) A person commits an offense onl,. 
if he voluntarHy engages in conduct in violation of the liN
visiea ~ law statute defining the offense. However, a penon 
who omits to perform an act commits an offense only if 
the pt:O¥ision ef law statute defining the offense PF9PJij. 
~hat he has imposes a duty on him to perform the act. 

(b) If possession of property constitutes any part ot th~ 
prohibited conduct, it is a defense that the person who p0s
sessed the property was unaware of his possession for a tim. 
sufficient for him to have terminated his possession. 

SECTION 4. IC 85-41-2-2. as added by Acts 1976, P.L. 
148 SECTION 1, is amended to read as follows: See. 2. 
Cal~abm~ (a) A person engages in conduct "intentionally" 
if, when he engages in_the conductfJtJa ~is ct>~~!,9\15..1)bj~ \ 
ti~·~,--ti'~O','~Of"'~l$~' ~~'<~..!.$~,~. :hIRillw -eIIlee" .. '. 
*ewaid wAieh the eeRdaet is diFeeteEi. 

(b) A perso:n engages in conduct "knowingly" If, when 
he engages in the conduct; he is aware of a high probabn. 
ity that he is doing 80. 

(c) A person engages in conduct "recklessly" If he en· 
gages in the conduct in plain. conscious, and unjustifiable 
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. likeJ'AeoQ H ~he yi&teRee &f ,he 
disregard of a SY=~rm t~at might result and the dis-
reJe:\"lUlt fa&ts W b tantial deviation from acceptable regard involves a ~ su s 
standards of conduct. 

•. ~ law statute defining the of-
(d) Unless the pr~?")Sl?f kind of culpability is required 

fense pro~id~s oth;rwlse'f~en~e, it is required with respect 
for commlsslo~l 0 

Ian 0 t of the prohibited conduct &B4I * to every materIa e emen 
attendant Ml:JmstaBees. 

dd d by Acts 1976. P.L. SECTION 5, IC 35-41-2-3. as a e
d 

as follows: Sec. S. 
148 SECTION 1. is amended .to rea A ----.atiea. (a) , r ~mn~~} 
LifllJility &f a GerpElra I~ or unincorporated association rna,. 
A corporation, partners ;r' ~~fense; it may be eonvieted of 
be prosecuted fo: an ~ y roved that the offense was com
an offense only If it I,B p ... ~ ..... 'n the scope of his authorib'. mitted by its agent actmg ~nn1 

, t or forfeiture from a cor .. 
(b) Recovery o~ a fme"n~~S ~rated association is limited 

poration. partnership, or um t' r: partnership, or unineorporto the property of the corpora 10 , 

ated association. 

dded by Acts 1976, P.L. SECTION 6 IC 35-41-2-4, as a S 4 
' d t d as follows: ec, • 

148, SECTI~N I, is a~ende ~~ A person who know-
Aiding) IndYemg, W Ga~ng,aD es or et.h-wwise causes an
ingly or intentionally aIds, mduc, 't that offense even 
other person to commit an offense comm} s , 
if the other person: 

(1) has not been prosecuted for the offense; 

(2) has not been convicted of the offense; or 

(3) bas been acquitted of the offense.. . 

dd d by Acts 1976, P.L. SECTION 7, IC 35-41-3-1, as a e • S 1 
1 is amended to read as follows. ec. . 

148, SECTION, , , t'fl'ed in engaging in conduct Legal A~ty.. A person IS JUs 1 

, -h'b'ted if he has legal authority to do so. otherwIse pro 1 I 1976 P L. 
SECTION 8 IC 35-41-3-2, as added by Acts S·, ft 

' t d as follows: ec. ~ 
148, SECTION 1, is a~:ded :rr:'ElPert¥. (a) A person 
tJae 9f ~ te FrEltee ~9B , t another person 
is justified in using reas~nable forc~ aga:~at he reasonabl,. 
to protect himself or a thIrd person rom 
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believes to be the imminent use of unlawful force, However, 
a person is justified in using deadly force only if he reason
ably believes that that force is necessary to prevent serious 
bodily injury to himself or a third person or the commission of a forcible felony. 

(b) A person is justified in using reasonable force, Includ
Ing deadly force that Neates a susBtaRtial Ask eI 88Fi9Q8 
MElily ~, against another person if he reasonably believes 
that the force is necessary to prevent or terminate the other 
person's unlawful entry of or attack on his dwelling or curtilage. 

(c) With respect to property other than a dWelling or 
curtilage, a person is justified in using force against another 
person if he reasonably believes that the force is necessary 
to immediately prevent or terminate the other person's tres
pass on or criminal interferenc;! with property iawfuJly In 
his possession, H IawfuUy in pOJ:session of a member of his 
immediate family, or belonging '(.0 a person whose property 
he has authOrity to protect, However, a person is not justified 
in using deadly force unless that force is justified under 
SUbsection (a) of this section. 

(d) Notwithstanding SUbsections (a), (b), and (e) of thfa 
section, a person is not justified in using force if: 

(1) he is committing, or i8 escaping after the commfs,. 
sion of, a crime; 

(2) he provokes unlawful action by another person, with 
intent to cause bodily injury to the other person j or 

(3) he has entered into combat with another person or 
is the initial aggressor, unless he withdraws from the en
counter and communicates to the other person his intent 
to do so and the other person nevertheless continues or 
threatens to continue unlawful action. 

SECTION 9. IC 85-41-8-8, as added by Acts 1976, P.L. 
148, SECTION 1, is amended to read as follows: Sec, 
3, .use ef ~ Relatin. ~ AHeat W Es88pe. (a) A person 
other than a law enforcement officer is justified in using 
reasonable force against another person to effect his arrest 
or prevent his escape if: 
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(I) a felony has been committed; and 

(2) there is probable cause to believe the other person 
has committed .. that felony. 

However, such a person is not justified in using deadly force 
unless that force is justified under section 2 of this chapter. 

(b) A law enforcement officer is justified in using force 
if he reasonably believes that the force is necessary to effect 
a .lawful arrest. However, an officer is justified in using 
deadly force that e~ a suhstaRtial A&k ef ~i9H8 ~ 
~ only if he rear' "'ably believes that that force is neces
sary: 

{iHI) to prevent serious bodily injury to himself or a 
third person or the commission of a forcible felony; or 

~(2) to effect an arrest of a person who has committed 
or attempted to commit a felony. 

(c) A law enforcement officer making an arrest under 
an invalid warrant is justified in using force as if the war
rant wel'e was valid, unless he knows that the warrant is 
invalid. 

(d) A law enforcement officer who has an arrested person 
in his custody is justified in using the same force to prevent 
the escape of the arrested person from his custody that he 
would be justified in using if he we~ was arresting that 
person. 

(e) A guard or other official in a penal facility or a 
law enforcement officer is justified in using force if he rea
sonably believes that the force is necessary to prevent the 
eacape of a person who is detained in a the penal facility. 

-(It A peF8eB H; tusti!~ in Hsi-ng foFee to l!e&i&t aB ~st 
~ if the aHeBt H; el4iJa~ I:1Rlawfl:11. A ~l'5en is justified 
ill HSing: t=easenaWe fapse to I=e8ist eKeessh'e ~ used b¥ 
Mether perSOR effeeting his arrest. 

Sec. 4. Avoidance of Greater Harm. A person is justified 
in engaging in conduct otherwise prohibited if: 

(1) the person reasonably believes that the conduct is 
necessary to prevent harm, except for social or moral harm, 
greater than the harm that might result from the conduct; 
and 

(2) the person is not at fault in bringing about the situa
tion that makes the conduct necessary. 

SECTION 10. IC 85-41-8-5, as added by Acts 1976, P.L. 
148, SECTION I, is amended to read as follows: Sec. 5. 
Intexieatien. (a) It is a defense that the person who engaged 
in the prohibited conduct did so while he was intoxicated, 
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if the intoxication resulted from the introduction of a sub
ltance into his body: 

(1) without his consent; or 

(2) when he did not know that the substance might cause 
intoxication. 
(b) Voluntary intoxication is a defense only to 'the extent 

that it negates specific intent. 

SECTION 11. IC 85-41-8-6, as added by Acts 1976, P.L. 
148, SECTION 1, is amended to read as follows: Sec. 6. 
lIeRtal Disease eJ.: I>e~ It is a defense that the perSOR 
wAG engagea iR tRe I*'ohibited een~ Iae*ed ealp..'\hili~ as 
.. Ile&QI.t ef mental QH:;ease 9F defoot. (a)· A person is not 
responsible for having engaged in prohibited conduct if, .as 
• result of mental disease or defect, be lacked substantial 
eapaclty either to appreciate the wrongfulness of the con
dud or to conform his conduct to tbe requirements of law. 

(b) "Mental disease or defect" does not include ~n ~b
normality manifested only by repeated unlawful or antisocial 
condud. 

SECTION 12. IC 85-41-8-7, as added by Acts 1976, P.L. 
148, SECTION 1,· is amended to read as follows: Sec. 7. 
Mistake ef ¥aet. It is a defense that the person who engaged 
in the prohibited c!onduet was reasonably mist~~en abo~t a 
matter of fact, if the mistake negates the culpablhty requlred 
for commission of the offense. 

SECTION 18. IC 85-41-8-8, as added by Acts 1976, P.L. 
148. SECTION 1, is amended to read as follows: Sec. 8. 
~QI'eB8. (a) With ~t te QB effeRee ethel: than &'11 eUease 
agaiBSt the peIseR, it It is a defense that the person who 
engaged in the prohibited conduct was compelled to do 10 
by threat of imminent serious bodily inj ury to himself or 
another person. With respect to a misdemeaR9F 9F inbaetieB 
offenses other than aD effense agaiR&ti the peraoR felonies, 
it is a defense that the person who engaged in the prohib
ited conduct was compelled to do so by force or threat of 
force. Compulsion under this section exists only if the force, 
threat, or circumstances are such as would rendel' a person 
of reasonable firmness incapable of resisting the pressure. 
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(b) !Ilia defense eI duress is net availasle This section 
dlDes not apply to a person who: 

(1) recklessly, knowingly, or intentionally placed himself 
in a situation in which it was foreseeable that he would 
be subjected to duress.; or 

(2) committed an offense against the person as defined 
in IC 35-42. 

SECTION 14. IC 35-41-3-9, as Bidded by Acts 1976, P.L. 
148, SECTION 1, is amended to read as follows: Sec. 9. 
EntraflmeRt. (a) It is a defense that ~ 

(1) the prohibited conduct of the person was the product 
of a puWie s8FvaRt law enforcE-ment officer, or his agent, 
using persuasion or other means likely to cause the person 
to engage in the conduct; and 

(2) the person was not predisposed to commit the offense. 

(b) Conduct merely affording a person an opportunity 
to commit the offense does not constitute entrapment. 

SECTION 15. IC 35-41-3-10, as added by Acts 1976, P.L. 
148, SECTION 1, is amended to read aG follows: Sec. 10. 
A.saHdenmeRt. W With respect to an offense a charge under 
Ie 35-41-2-4, ell ~ IC 35-41-5-1, or IC 35-41-5-2, it is 
a defense that the person Who engaged in the prohibited 
conduct voluntarily abandoned his effort to commit the under
lying crime or and voluntarily prevented its commission. 

~ With Fespeet te BB e:Uense H-ndeF lG 35 41 5-2, i~ is 
a Qefem;e that the ~!'S9n who enga.geEl in the JWQI.1ibiteQ e&R

~ 'JohlRtarily pres;ented the eemmiss~n eI the eime he 
iRtende4 to &cm1:Hl~ 

SECTION 16. IC 35-41-4-1, as added by Acts 1976, P.L. 
148, SECTION I, is amended to read as follow3: Sec. 1. 
8taReaFEi eI ~ A person may Bet be convicted of an 
offense mOOse oniy if his guilt is proved beyond a reasonable 
doubt. 

SECTION 17. IC 35-41-4-2, as added by Acts 1976, P.L. 
148, SECTION I, ~s amended to read as follows: Sec. 2. 
~ eI tdmitatioo. (a) Except as otherwise provided in 
this section, a prosecution for an offense is barred unless 
it is commenced: 

156 

I 
I 
~ 

f 

I; , 
i 
I 
r 

! 
I 
I 
I , 

1; , 
( 

PUBLIC LAw No. 340 

~ at &R¥ time foJ! a eapital ~ eF a GlASS A 1eI&~ 

~(1) within five (5) years after the commission of...., 
ether a Class B, Class C, or Class D felony; 

~(2) within two (2) years after the commission of a 
misdemeanor; 01' 

~(3) within one (1) year after the commission of an 
infraction or violation of a penal ordinance. 

A prosecution for murder or a Class A felony may be com
menced at any time. 

(b) A prosecution for forgery of an instrument for pay
ment of money, or for the uttering of a forged instrument, 
under IC 35-43-5-2, is barred unless it is commenced within 
five (5) years after the maturity of the instrument. 

(c) If a complaint, indictment, or information is dis
m:iss2d bel~ause of an error, d&fect, insufficiency, or irregular
ity, a new prosecution may be commenced within ninety (90) 
days after the dismissal even if the period of limitation has 
expired at the time of dismissal, or will expire within ninety 
(90) days after the dismissal. 

(d) The period within which a prosecution must be com-
menced does not include any period in which: 

(1) the accused person is not usually and publicly resident 
in Indiana or so concea.ls himself that process cannot be 
served on him; 

(2) the accused person conceals evidence of the offense, 
and evidence sufficient to charge him with that offense 
is unknown to the prosecuting authority and could not have 
been discovered by that authority by exercise of due dili
gence; or 

(3) the accused person is a person elected or appointed 
to office under statute or constitution, if the offenae 
charged is theft or conversion of public funds while in 
public office. 

(e) For purposes of tolling the period of limitation only, 
a prosecution is considered commenced on the earliest of these 
dates: 
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(l) The date of filing of an indictment, information, or 
complaint before a court ef eempeteRt having jurisdiction. 

(2) The date of issuance of a valid arrest warrant. 

(8) The date of arre.st of the accused person by a law 
enforcement officer without a warrant, if the officer is 
lepUy eempeteat has authority to make the arrest. 

(f) A prosecution is considered timely commenced for any 
offense to which the defendant enters a plea of guilty, not
withstanding that the period of limitation bas expired. 

SECTION 18. IC 35-41-4-3, as added by Acts 1976, P.L. 
148, SECTION 1, is amended to read as follows: Sec. 3. 
WAoR PEeseSytieR ~ feI: Same OUeIl.se. (a) A prosecu
tion is barred if there was a former prosecution of the de
fendant based on the aame facts and for commission of the 
ume offense and if: 

(1) the former prosecution resulted in an acquittal or 
a conviction of the defendant (A cOlwiction of an included 
offense is constitutes an acquittal of the greater offense, 
even if the conviction is subsequently set aside.) ; or 

(2) the fonner prosecution was terminated after the jury 
was impaneled and sworn or, in a trial by the court with
out a jury, after the first witness was sworn, unless;. (i) 
the defendant consented to the termination or waived, by 
motion to dismiss or otherwise, his right to object to the 
termination.;, (U) it was physically impossible to proceed 
with the trial in conformity with law." (iii) there was 
a legal defect in the proceedings whieh that would make 
any judgment entered upon a verdict reversible as a matter 
of law." (iv) prejudicial conduct, in or outside the court
room made it impossible to proceed with the trial without 
Injustice to either the defendant or the state-;, (v) th~ juI?" 
was unable to agree on a verdict-;, or (vi) false statements 
of a juror on voir dire prevented a fair trial. 

(b) If the prosecuting authority brought about any of 
the circumstances in .~ses 8ubdiviaions (a) (2) (i) through 
<a) (2) (vi) of this 8~tion, with intent to cause termination 
of the trial, another prosecution is barred. 
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SECTION 19. IC 35-41-4-4, as added by Ads 1976, P.L. 
148, SECTION 1, is amended to read as follows: Sec. 4. 
WheR l!Fe&e&YtiM BaRed ~ l)iffeFeRt CffeRse. (a) A prose
cution is barred if aU of the following exist: 

(1) if ~ There was a former prosecution of the de
fendant for a different offense or for the same offense 
based on different factsi. 

(2) if ~ The former prosecution resulted in an acquittal 
or a conviction of the defendant or in an improper termina
tion under section 3 of this chapter., aRd. 

(3) if the The instant prosecution is for an offense with 
which the defendant should have been charged in the former 
prosecution. 

(b) A prosecution is not barred under this section if the 
offense on which it is based was not consummated when 
the trial under the former prosecution began. 

SECTION 20. IC 35-41-4-5, as added by Acts 1976, P.L. 
148, SECTION 1, is amended to rend as follows: Sec. 6. 
J!ormep ~rosesutioR in A-aother, Jur.isElietioBr Q BarT Wbea 
In a ease in which the alleged conduct \constitutes an offense 
within the concurrent jurisdiction of Indiana and another 
jurisdiction, a former prosecution in any other jurisdiction 
fl a bar to a subsequent prosecution for the same conduct 
in Indiana, if the former prosecution resulted in an acquittal 
or a conviction of the defendant or in an improper termina
tion under section 3 of this chapter. 

SECTION 21. IC 36-41-4-6, as added by Acts 1976, P.L. 
148, SECTION 1, is amended to read as follows: Sec. 6. 
llwaJi4 9F ~ydYleRfiI¥ PEesYFed PFOBeeyti9l'ly Net Q BaF., A 
former prosecution is not a bar under f.eetiens section 3, 4, 
H4I or 6 of this chapter if: 

(1) it was before a court that lacked jurisdiction over 
the defendant or the offense; 

(2) it was procured by the defendant without the 
knowledge of the prosecuting authority and with ~ intent 
to avoid a higheF more severe sentence that might otherwise 
M have been imposed; or 
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(3) it resulted in a conviction that was set aside. reversed, 
vacated. or held invalid in a subsequent proceeding, unlE-_ 
the defendant was adjudged not guilty or ordered dis
charged. 

SECTION 22. IC 35-41-5-1. as added by Acts 1976. P.L 
148. SECTION 1. is amended to read as follows: See. 1. 
Atte~ (a) A perscn attempts to commit a crime if when. 
act!ng with the culpability required for the commission of 
the crime;.. ~ he engages in conduct that constitutes a sub
stantial step toward the commission of the crime.. aRfi ~ 
m:ime w~ ha~ l3eeR eeRsl:H1'lR!lateEl ~ ~ the iRterveRgeR 
elr Of! msee'Jery ~ aRetller pel6QBi Of! ~ lie eRg.agee ill 
eeaEluet tHat weald eeB&titute tile eime if tile 'atteRElaRt ~ 
6UR!lstaRees were 8S he belie¥E.Q them t9 be. .fb} An attempt 
to commit a crime is the same elass a felony or misdemeanor 
of the same class as the crime attempted. However. an attempt 
to commit B eapital ~ murder is a Class A felony. 

(b) It is no defense that, because of a misapprehensioD 
of the circumstances, it would have been impossible for the 
accused person to commit the crime attempted. 

SECTION 23. Ie 35-41-5-2, as added by Acts 1976. P.L 
148, SECTION 1. is amended to read as follows: See. 2. 
Q:lmpiJ!aE!y., (a) A person wile conspires to commit a felony 
when, with intent to conimit B the felony, he agrees with 
another person to commit that the felony eeR!llBits. A eon
spiracy to commit a felony is a felony of the same elaaa 
as the underlying felony lie HltenEledt9 oommit. However, 
a conspiracy to commit B eapital fe1.ea murder is a Clua 
A felony. ' 

(b) The state must allege and prl.)ve that either the person 
or the person with whom be agreed performed an overt set 
in furtherance of the agreement. 

(c) It is no defense ths\t the person with whom the ac-
cused person is alleged to have consph'ed: 

(1) has not been prosecuted; 

(2) has not been convicted; 

(3) has been acquitted; 

(4) has been co~nvicted of a different crime; 
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(5) cannot be prosecuted for any reason; or 

(6) lacked the capacity to commit the erime. 

SECTION 24. IC 35-41-5-3p as added by Acts 1976. P.L. 
,148. SECTION 1. is amended to read as follows: . Sec. 3. 
Multiple CeRvieti9B~ (a) A person may not be convIcted of 
both a conspiracy and an attempt with respect to the same 
enderlying crime. 

(b) A person may not be convicted of both a crime and 
an attempt to commit the same crime. 

SECTION 25. IC 85-42-1-1. as added by Acts 1976. ~.L. 
148. SECTION 2. is amended to read as follows: Sec. 1. 
I(YJ:ser. ~ A person who: 

(1) knowingly or intentionally kills another human being; 

or 
(2) kills another human being while committing. or at
tempting to commit kialHlppiBg, a~son. b?rglary. child mo
lesting, criminal deviate eondud. kldnappmg, rape. or rob
bery, &I! aruavrful deviate e&n~; 

commits murder, a Glaas A felony. 

~ A peJ:seR wJle.;. 

~ ~ kiDs a ~ Jaw eMeJ:eemeRt effieer-w 
6eneeti&B8 empleyee, &~ fiJ:efiglltel' aetiBtf ill the liM ef 

~ 
~ kills ~ lwIRM beiag h¥ the aRImu) EleteRatiea 
ef aR eKplesive with ~ t9 i$A perseR w Qamag.e 
,repeFty; Of! 

.f3}- kills &RetheJ: BUlBaR beiBg wki1e eemmi"iag w ~ 
~ptiBg t9 eemmit kisRappiRg-j 

eemmiM a eapital felell¥. 

.(.e} A ,erseR .~ iR wait w a perseR ~ t9 ~ wRe 
iRteRti9lHl~ *ill& Baetam: llamaR beiag eelB:RUM a e&pltal fel-

~ 
.fI». A FerseR BalJiRg a pRell aRl'elated eea'}ieti~ ef ~ 

del: Of! sePliag a term ef life impriseBIRe~ wRe ¥lelates this 
eeetieB eemmits a eapital felGRy. 
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~ Murder AS a eapital ~ muM be speeifieall3t &taW 
iR iRe eharge agaiM iRe &SeuBed pel'BeR. NetwithstaRdiRtf 
H¥ ~ law, a ehaFg'e sf !Hurder as a eapital ~ iaeJudes 
Be ethel: effease. 

SECTION 26. IC 35-42-1-2, as added by Acts 1976
b 

P.L 
148, SECTION 2, is amended to read as follows: Sec. 2. 
Gausiag Suieide. A person who intentionally causes another 
pef6eR human being, by force, duress, or deception, to commit 
suicide commits causing suicide, a Class B felony. 

SECTION 27. IC 35-42-1-3, as added by Acts 1976, P.L. 
148, SECTION 2, is amended to read as follows: Sec. 8. 
¥ehmtary MansJaughtel'. (a) A person who knowingly or 
int~ntionallY kills another human being While acting under 
&R mteme passieR l'eSultiRg Hem ~ aRd sudden pFs':e9& 
~ he~t commits voluntary manslaughter, :1 Class B felony. 
A pl'9r.'seatien is gF&¥e if it is suffieieRt to ~ &R iRteRse 
~ iR a FeaSOOabIe RHYh ~ state is net Fequired to 
pr-e¥e iRteme passiOR resultiRg from gFave aM suQde.n pr-eve
eatiOlh ffiteme passion resuJtiag f~om gl"lWe aM 

(b) The existence of sudden pF9'.'eeatieR heat is a mitigat
ing factor that reduces What otherwise would be murder under 
section 1 (1) of this chapter to voluntary manslaughter. 

SECTION 28. IC 35-42-1-4, as added by Acts 1976, P.L. 
148, SECTION 2, is amended to read as follows: Sec. 4. 
lIwolantaF¥ MaRsJQughter. A person who kills another human 
being"while committing an eUense or attempting to commit: 

(1) a Class C or Class D felony that inherently poses 
a risk of serious bodily injury; 

(2) a Class A misdemeanor that inherently poses a risk 
of serious bodily injury; or 

(3) battery; 

commits involuntary manslaughter, a Class C felony. How
ever, if the killing results from the operation of "a vehicle 
the offense is a Class D felony. ' 

SECTION 29. IC 35-42-1-5, as added by Acts 1976, P.L. 
148, SECTION 2, is amended to read as"'follows: Sec. 6. 
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Ree*less Hemi~ A person who recklessly kills another hu
man being commits retkless homicide, a Class C felony. How
ever, if" the killing results from the operation of a vehicle, 
the offense is a Class D felony. 

SECTION 30. IC 35-42-2-1, as added by Acts 1976, P.L 
148 SECTION 2, is amended to read as follows: Sec. 1. 
Battery. A person who knowingly or intentionally touchea 
another person in a rude, insolent, or angry manner commits 
battery, a Class B misdemeanor. However, the offense is: 

(1) a Class A misdemeanor if ~ eifeRse it results in 
bodiJy injury to any other person, or if it is committed 
against 8 law enforcement officer or against a person sum
moned and directed by the officer while the officer is en
gaged in the execution of his official duty,; 

(2) a Class D felony if ~ elleRse it results in bodily 
injury to such an officer or person summoned and directed,; 
and 

(3) a Class C felony it cAe olloRse it results in serious 
bodily inj ury to &nether any other person or i.1. ~ offense 
it is committed by means of a deadly weapon. 

SECTION 31. Ie 35-42-2-2, as added by Acts 1976, P.L. 
148 SECTION 2 is amended to read as follows: Sec. 2. 
ReeklessnesBY (a) A person who recklessly, knowingly, or in
tentionally performs an act that creates a substantial risk 
of bodily injury to another person commits criminal. reckless
ness, a Class B misdemeanor. However, the offense IS a Cl~ss 
A misdemeanor if the conduct includes the use of a vehlcle 
or deadly weapon. 

(b) A person who reckless]y. knowingly, or inte~tionallY 
inflicts serious bodily injury on another person commlts crim
inal recklessness, a Class D felony. 

SECTION 32. IC 35-42-2-3, as added by Acts 1976, P.L. 
148 SECTION 2 is amended to read as follows: Sec. 3. 
Pl'e:JOsatieR. A p~rson who recklesslYJ knowingly, or inten
tionally engages in conduct that is likely to provoke a reason
able man to commit battery commits provocation, a Class 
A C infraction. 

SECTION 33. IC 35-42-3-1, as added by Acts 1976, P.L. 
148, SECTION 2, is amended to read as follows: Sec. 1. 
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IJefiRUien. As used in this chapter, !!eoRfinea!! "confine" 
means to substantially interfere with the liberty of a person. 

SECTION 34. IC 35-42-3-2, as added by Acts 1976, P.L 
148, SECTION 2, is amended to read as follows: Sec. 2. 

<a) A person who knowinC!y or Intentionally eonfines .. -
other person: 

(1) with intent to 'obtain ransom: 

(2) whUe hijacking a vehicle: 

(3) with intent to obtain the release, or intent to aid 
in the escape, of any person from official custody: or 

(4) with intent to use the person confined as a lhield or 
hostage: ' 

commits kidnapping, a Class A felony. 

KidRa"ing, (b) A person who knowingly or intentionally 
removes another person, by fraud, enticement, force, or threat 
of force, from one place to another: 

(1) with intent to obtain ransom; 

(2) while hijacking a vehicle; 

(8) with intent to obtain the release, or intent to aid 
in the escape, of any person from official custody; or 

(4) with intent to use the person removed 88 a shield 
or hostage: 

commits kidnapping, a Class A felony. 

SECTION 35. IC 35-42-3-3, as added by Acts 1976, P.L 
148, SECTION 2, is amended to read as follows: Sec. 8. 
GHfinem~ A person who knowingly or intentionally: 

~(I) confines another person without his consent; or 

ofiiH2} removes another person, by fraud, enticement, 
force, or threat of force, fl'om one place to another; 

commits criminal confinement, a Class D felony. However, 
the offense is;. -a+ a Class C felony if the other person il 
a eRiIQ under the age eC fourteen (14) years, of are and· 
is not his childi, and .(~ a Class B felony if it is com
mitted ~ IRe&R8 eI while armed with a deadly weapon. 
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SECTION 36. IC 35-42-4-1, as added by Acts 1976, P.L 
148, SECTION 2, is amended to read as follows: Sec. L 
Rape. (a) A person who knowingly or intentionally has sex
ual intercourse with a member of the opposite sex, 11~ W. 
spease, when: 

(1) the other person is compelled by force or imminent 
threat of force; 

(2) the other person is unaware that the sexual inter
course is occurring; or 

(3) the other person is so mentally disabled or deficient 
that consent to sexual intercourse cannot be given; 

commits rape, a Class G B felony. However, the offense isa 
Class B A felony if it is committed by using ",r threatening the 
use of deadly force that ereates a sa&staRtial l=isk eI serieas 
~ in~ te the ether perseR, or whUe armed with a 
deadly weapon. 

~ SeKaal intEwe~ eeem:s wheR there is ~ ~ra
iien ef ihe female 8e* ergaR B¥ the male seK eqan. 

~ !l%e eKehI5ieR fer speases pi!e¥ided in BaliseeiieD ~ 
elihis 

(b) This section does not apply iI to sexual intercourse 
between spouses, unless a petition for dissolution of the mar
riage is pending and the spouses are living apart. 

SECTION 37. IC 35-42-4-2, as added by Acta 1976, P.L. 
148, SECTION 2, is amended to read as follows: Sec. 2. 
tJRlaw.ail ~ate CeRQaet. (a) A person who knowingly or 
intentionally causes another person to perionn or submit to 
deviate sexual conduct when: 

(1) the other person is compelled by force or imminent 
threat of force; 

(2) the other person is unaware that the conduct is occur
ring: or 

(3) the other person is so mentally disabled or deficient 
that consent to the conduct cannot be given; 

commits criminal deviate conduct, a Cla$s G B felony. How
ever, the offense is a Class B A felony if it is committed by us
ing or threatening the use of deadly force ~ ereatt\S a saD-
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staHtial risk at se~ ~ in~ ~ ihe &t~ :perseR or 
while armed with a deadly weapon. ' 

(b) A person who, ~ eireHlRstanees ~ severed ~ 
seetiGn ~ 01 thls ehaptep OJ! suhseetioB ~ &I ~ seetieR 
knowingly or intentionally causes penetration, by an object 
or any other means, of a the sex organ or anus of another 
person when: 

(1) the other person is compelled by force or Imminent 
threat of force; 

(2) the other person is unaware that the conduct is oc
curring; or 

(3) the other person is so mentalJy disabled or deficient 
that consent to the conduct cannot be aiven: 

commits criminal de\'iate conduct, a Class (; B felony. However, 
the offense is a Class B A felony if it is committed by using 
or threatening the use of deadly force that ereates a SH-bstan
~ Ask &I seRsHs ~ ~ ~ ~ e;h~ pelC69R, or while 
armed with a deadly weapon. 

SECTION 38. IC 35-42-4-3. as added by Acts 1976, P.L. 
148, SECTION 2, is amended to read as follows: Sec. 3. 
GhHQ MslestiR~ (a) A person who, with a child under the 
age of twelve (12) years of age, performs or submits to 
sexual intercourse or deviate sexual conduct commits child 
molesting, a Class B felony. However, the offense is a Class 
A felony if it is committed by using or threatening the use 
of deadly force ihat 6I'eates &. sH\1staRtial Ask oi ser-ioY& hod
iI¥ ~ntaF¥ ~ ~ e&iW, or while armed with a dea,~ly weapon. 

(b) A person who, with a child under the age &I twelve 
(12) years of age, performs or submits to a~y fondling or 
touching, of either the child or the older person, with intent 
to arouse or to satisfy the sexual desires of either the child 
or the older person, commits child molesting, a Class C felony. 
However, the offense is So Class A felony if it is committed 
by using or threatening the use of deadly force that eFeates 
a SQ\1stantial Ask &I seRBHs ~ ~ ~ ~ e&iW, or 
While armed with a deadly weapon. 

(c) A person sixteen (16) years eW of age or older who, 
With a child twelve (12) years GkI of age or older but under 
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the age ~ sixteen (16) years of age, performs or submits 
to sexual intercourse or deviate sexual conduct commits child 
molesting, a Class C felony. However, the offense is a Class 
B A felony if it is committed by using or threatening the use 
of deadly force that er-eates a s1:HlstaRtial Ask &I serisHs WiJ¥ 
~ ~ ~ ehiW, or while armed with a deadly weapon. 

(d) A person sixteen (16) years eW of age, or older who, 
With a child twelve (12) years e1Q of age or older but under 
the ~ &I sixteen (16) years of age, performs or submits 
to any fondling or touching, of either the child or the older 
person, with intent to arouse or to satisfy the sexual desires 
of either the child or the older person, commits child molest
ing, a Class D felony. However, the offense is a Class B 
felony if it is committed by using or threatening the use 
of deadly force ~ ereates a 8y\1Stantial I!isk ef 6eReHs 
~ i~ ~ ~ MiM, or while armed with a deadly 
weaPO" 

(e) It is a defense that the ekJei: accused person rea
sonably believed that the child was sixteen (16) years eW 
of age or older at the time of the conduct. 

(f) It is a defense that the child is or has ever been 
married. 

SECTION 39. Ie 35-42, as added by Acts 1976, P.L. 148, 
SECTION 2, is amellded by (dding a NEW chapter 5 to 
read as follows: 

Chapter 5. Robbery. 

Sec. 1. A person who knowingly or intentionally takes 
property from another person or from the presence of another 
person: 

(1) by using or threatening the use of force on any per
Ion: or 

(2) by putting any person in fear; 

commits robbery, a Class C felony. However, the offense II 
a Class B felony if it is committed while armed with &i dead
ly weapon, and a Class A felony if it results in either bodily 
injury or serious bodily injury to any other person. 

SECTION 40. . Ie 35-43-1-1, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 1. A.-
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eeIh (a) A person who, by meana of fire or explosive, 
knowingly or intentionally damagea : 

(1) a dwelling of another person without his conaent; 

(2) property of any person UDder circumstancea that en
danger human Ufe; or 

(3) property of another person ff the pecuniary lou fl 
at Jeast tw~nty thousand dollars ($20,000) ; 

commits arson, a Class G B feJony. However, the offense is a 
Class B A felony if it results in either bodily injury te &Retka}': 
perS9R aR4 a Glass a ~ it it l'eallUa Ia or aerious bod
ily injury to an~her any other person. 

(b \ A person who, with intent to Injure person or damage 
property, unlawfu)]y dO~eRa*ea places an explosive commits 
arson, a Class G B felony. However, the offense is a Clasl 
a A felony if it results in either bodily injury to &ROtRe~ per
BOO aR4 a Glass B lelo:ny: iI it r~ iR or serious bodily in
jury to ARether any other person. 

(c) A person who, commits arson for hire, ¥i&lates S~lDsee 
~ ~ ell ~ eI ~ seeQoR commits a Class B felony. 
However, the offense is a Class A felony if it results in 
bodily injury to &Rether any other person. 

SECTION 41. IC 85-43-1-2, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 2. 
Misehiett A person who: 

(1) recklessly, knowingly, or intentionally damages prop
erty of another person without his consent j or 

(2) knowingly or intentionaJJy causes another to suffer 
pecuniary loss by deception or by an expression of intention 
to injure another person or to damage the property or 
to impair the rights of another person, UHeJ' eireUlRstaReea 
~ amewlting te theft j 

commits criminal misc2iief, a Class B misdemeanor. However, 
the offense is a Class A misdemeanor if the pecuniary loss 
is at least two hundred fifty dollars ($250) but less than 
two thousand five hundred dollars ($2,500), and a Class D 
felony if (i) the pecuniary loss is at least two thousand five 
hundred dollars ($2,500), (ii) the damage causes a substantial 
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interruption or impairment of utility service rendered to the 
pUblic, or (iii) the damage is to a public record. 

SECTION 42. Ie 35-43-2-1, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 1. 
Ba~r-YT A person who breaks and enters the building or 
atructure of another person, with intent to commit a felony in 
it, commits burglary, a Class D C felony. However, the offense 
is a Class G B felony if it is committed while armed with a 
deadly weapon, or if the building or structure is a dwelling, and 
a Class B A felony if it results in either bodily injury te 
~ &theP persen, aRd a (;lass B ~~ H it results in or 
serious bodily injury to any other person. 

SECTION 43. IC 85-43-2-2, as added by Act$ 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 2. 
!l!i:espassy (a) A person who: 

(1) not having a contractual interest in the property, 
knowingly or intentionally enters the real property of an~ 
other person after having been denied entry by the other 
person or his agent; 

(2) not having a contractual interest in the property, 
knowi.ngly or intentionally refuses to leave the real property 
of another person after having been asked to leave by the 
other person or hif .. agent; 

(3) accompanies another person in a vehicle, with knowl
edge that the other person knowingly or intentionally is 
exerting unauthorized control over the vehicle; O!= 

(4) etherwise knowingly or intentionally interferes 
w lth the possession or use of the property of another person 
without his consent aRd \lnde!: eireUlRstaRees Bet amoonting 
*e~jor 

(5) not having a contractual interest in the property, 
knowingly or intentionally enters the dwelling of another 
person without his consent; 

commits criminal trespass, a Class A misdemeanor. 

(b) A person has been denied entry within the meaBmge 
under subdivision (a) (1) of this section when he has been 
denied entry by means of: 

(1) personal communication, oral or written; or 
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(2) . posting or exhibiting a notice at the main entrance 
MQ 1D a manner that is either prescribed by Jawor likely 
to come to the ,attention'of the public. 

SECTION 44. IC 35-43-4-1, as added by Acts 1976 P L 
148~ ~~CTION 3, is amended to read as follows: S~c. '1: 
I)eHnitl~ (a) As used in this chapter, "exert control over 
property means to obtain, take, carry, drive, lead away, con
ceal, abandon, sell, convey, encumber, or possess property, 
or to secure, transfer, or extend a right to property. 

(b) Under this chapter, a person's control over property 
of another person is "unauthorized" if it is exerted: 

(1) without the other person's consent; 

(2) in 9. manner or to an extent other than that to which 
the other person has consented' , 
(3~. by t~sferring or encumbering other property while 
f8l1~ng to dISclose a lien, adverse claim, or other legal im
pedIment to the enjoyment of that other property; 

(4) by creating or confirming a false impression in the 
other person; 

(5) by failing to correct a false impression that the per
son kn~W8 is ~humc.ing the other person, if 1he person 
stands Iil a relabonsh.p of special trust to the other per
son; 

(6) by promising performance that tbe person knows will 
not be performed; 

(7) by expressing an intention to damage the property 
or impair the rights of any other person; or 

(~) by transferr;ing or reproducing' recorded sounds, 
~dhout co~se?t of v,he owner of the mlaster recording, with 
IOtent to dIstrIbute the reproductions ilDr a profit. 

SECTION 45. IC 35~43-4-2, as IIlddE!d by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 2. 
~hett. A person who knowingly or inte:ntionally exerts unau
t~orized . control over property of anoth,er person, with intent 
either fij. ~ aeeept, QBe; or withholeJ PF~ at BRother 
to deprive the other person Be as te apprepr4ate an~ f}9FtiOB 
of any part of its value or use, or aenleHt or -fiB- to retHm 

170 

i 
I 

PUBLIC LAw No. 340 

prepep~ at aBOtDel.= ~ ~ ~ ~aymellt at a I"e¥lal"d 
eF etheF eoosideratiell, knowillgly eF mtentiollally ~ een
tFel ~ that ~ eithel:-r .fl} in a mallller eF ~ 6R 
~ eth@ thaIl that to wh4eh the etBer 1J@S0n he:s 8GB

sellted i ~ b¥ ereatillg eF eenfirmillg a fa.l.se im~ression ia 
tile etBel.= 1Je-!=Se1li {3t b¥ iFansfeR=iag eF oReHmseriRg ethel: 
~~rt¥ while failiRg te diseloso a lieD, adverse eIaim; eF 

~ legal im~eQimellt to the eJl~t at that ether proper 
~ -{4+ b¥ faili.ag to eOFFeet a false impFeSsHm that he lmGws 
is inflHeReing the etBer p91'BOR if he staRdB in a reJatioRship 
Gf s~eeial irHst to that ~S9R-j {a-} b¥ ~ising performaRee 
tBat he knews will Ret se peFMl'meQ..r eF ~ b¥ expressing 
&R mteHtien to ~ BR¥ ~ peFSOR eF to damage the 
PFoperty ~ impail.= the ~ at BR¥ ethel: !}O~ commits 
theft, a Class D felony. 

SECTION 46. IC 85-43-4-3, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. S. 
COR'lersi9R. A person who, YREler eireumstaRees HOt am9\ffitiag 
~ theft, knowingly or intentionally exerts unauthorized COD

trol over property of another person ei~ .fl} in a maRRer 
w ~ aD ~ othei: thaIl that to whieh the ethel' perseR 
Bas eOllseRteeJ, ~o' b¥ ereatiRg eF eORfirmffig: a false imr-;:'"~ 
BieR ill the ~ perseR i {3t s~ traBsfeHiag: or eReHmB9rmg 
e~ Pl'epe.rty while failiRg to dH;elese a lien, aQ¥e.l'Se e~ 
eF ether legal impeeJimeRt to the eRj oymeRt at that etAel: 
~r~ f4} ~ failing to eerreet a false impressioR taM 
he ~ is iRflHeReiRg the ether perseR it he staRds ia .. 
relatieRship at speeial iAist to that peFSOOi {a-t b¥ premisiRg 
performaRee that he lm9WS will net Be periormeeJ j er ~ 
b¥ ~ressiRg aD iBteRtiOR to ~e BR¥ ether perseR eF ~ 
dama~ the pl.=O~l~ eF impair the Rghts at e:R¥ ~ persea; 
commits criminal conversion, a Class A misdemeanor. 

SECTION 47. IC 35-43-4-4, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 4. 
EvideRee. (a) The price tag or price marking on property 
displayed or offered for sale constitutes prima facie evidence 
of the value and ownership of the property. 

(b) Evidence that a person: 
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(~.) altered, substituted, or transferred a label, price tag, 
or price marking on property displayed or offered for sale 
or hire; or 

(2) transferred property displayed or offered for sale or 
hire from the package, bag: or container in or on which 
the property was displayed or offered to another package, 
bag, or container; 

constitutes prima facie evidence of intent to withhold ~ 
property 60 &8 to appropriate a pertioR deprive the Qlwner 
of the property of a part of its value. 

(c) Evidence that a person: 

(1) concealed property displayed or offered for sale or 
hire; and 

(2) removed the property from any place within the bus
iness premises at which it was displayed or offered to a 
point beyond that at which payment should be made; 

constitutes prima facie evidence of intent to wi~ ~ 
property sa as te ~ a periien deprive the owner 
of the property of a part of its value. 

(d) Except as provided in subsection (e) of this section, 
evidence of failure to perform as promised, by itseif, does 
not constitute evidence that the promisor knew that the 
promise would not be performed. 

(e) Except as provided in section 5(b) of this chapter, 
a person who has insufficient funds in or no account with 
a drawee credit institution and who makes, draws, or uttel'l 
a check, draft, or order for payment on the credit institution 
may be inferred: 

(1) to have known that the credit institution would refuse 
payment upon presentment in the usual course of business; 
and 

(2) to have intended to aeeept sa as te approppi. a 
pe:FtiOB ~ its ¥aHle deprive the owner of any property 
acquired by making, drawing, or uttering the check, draft, 
or order for payment of a part of the value of that prop. 
erty. 
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(f) Evidence that a person, after renting or leasing a 
any property me1iw ¥ehiele under a written agreement provid
ing for the return of the ¥ehiele property to a particular 
place at a particular time, failed to return the ¥ehiele property 
to the place within seventy-two (72) hours after the agreed 
time constitutes prima facie evidence that he exerted unautb. 
orizerl control over the ¥ehiele property te aa EI*teRt ether 
thaD that te whleIl tile Jesse!: IlaQ eonsented. 

SECTION 48. IC 35-43-4.5, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 5. 
Defenses. (a) An owner in possession of encumbered property 
does not commit a crime under this chapter, as against a 
person having only a security interest, by removing or other
wise dealing with the property contrary to the terms of the 
security agreement, even if title is in the credit institution 
under a mortgage, conditional sales contract, or bailment 
lease. 

(b) A maker or drawer: 

(1) who has an account in a credit institution but does 
not have sufficient funds in that account; and 

(2) who makes, draws, or utters a check, draft, or order 
for payment on the credit institution; 

does not commit a crime under this chapter if he pays the 
credit institution the amount due, together with protest fees, 
within ten (10) days after receiving notice that the check, 
draft, or order has not been paid by the credit institution. 
Notice sent to either (i) the address printed or written on 
the check, draft, or order or (ii) the address given in writing 
to the recipient at the time the check, draft, or order was 
issued or delivered constitutes notice that the check, draft, 
or order has not been paid by the credit institution. 

(c) A person who transfers or reproduces recorded sounds 
in connection with a broadcast or telecast, or for archival 
purposes, does not commit a crime under this chapter, even 
if he does not have the consent of the owner of the master 
recording. 

SECTION 49. IC 35-43-5-1, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 1. 
Definitions. As used in this chapter: 
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"Coin machine" means a coin box, vending machine, or 
other mechanical or electronic device or receptacle designed: 

~(1) to receive a coin, bill, or token made for that pur
pose; and 

~iiH2) in return for the insertion or deposit thereof, 
automaticaUy to offer, provide, or assist in providing or 
to permit the acquisition of some property. 

"Credit card" means an instrument or device, (whether 
Imown as a credit card, or charge plate, or by any other 
n;l1me,) issued by an issuer for the use by or on behalf of 
the credit card holder in obtaining property. 

"'Credit card holder" means the person to whom or for 
whose benefit the credit card is issued by an' issuer. 

"Entrusted pFGperty" means pFoperty held in a fiduciary 
capacity or flFeperty placed in charge of a person engaged 
in the business of transporting, storing, lending on, or other
wise holding property of others. 

!!Makes!! "Make" means to draw, prepare, complete, or alter 
any WI=iting: written instrument in whole or in part. 

"Public relief or assistance" means any payment made, 
service rendl~red, hospitalization provided, or other benefit 
extended to a person by a governmental entity from public 
funds, iaelYaing; and includes poor relief, direct relief, unem
ployment compensation, and any other form of support or 
aid. 

"Slug" means an article or object that is capable of being 
deposited in a coin machine as an improper substitute for 
a genuine coin, bill, or token. 

~ iRteB; t9 aa~QQ!! meaM with mteRt te eause, ~ 
aeme :feHB of deeep~ 6Rether ~S9B t9 sssame, er~e, 
eeRier. ~FaRBfeF, Ieee, 9J' ~eFIBia6te a right, ebligati9Br 9J' pew-
N with l'eepeB~ W &B¥ persea 9J' preperty. . 

"Wri~iRg" "Written instrument" means a paper, document, 
or other instrument containing written matter,; and includes 
money, coins, tokens, stamps, seals, credit cards, badges, trade 
marks, medals, or other objects or symbols of value, right, 
privilege, or identification. 
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SECTION 50. IC 35-43-5-2, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as foUows: Sec. 2. 
Forgery. A person who, with intent to defraud, makes or 
utters a writiRg written instrument in such a manner that 
~ writiRg it purports to have been made: 

(1) by another person; 

(2) at another time; 

(3) with different provisions; or 

(4) by authority of one who did not give authority; 
commits forgery, a Class C felony. 

SECTION 51. IC 35-43-5-3, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as foUows: Sec. 3. 
I)eeeptieln (a) A person who: 

~ with mteat t9 defraaa 6Rother perSOll, damages 
property; 9J' 

~ with iHteRt t9 aefFaad his el!edit9r ef pm:ehaBer, OOB

eealer eneumber-a, 9J' tFe.RsieH property j 

eommits a Glass I) f.eIGny.. 

~ AperS9H~ 

(1) being an officer, manager, or other person participat
ing in the direction of a credit institution, knowingly or 
intentionally rec6ives or permits the receipt of a deposit 
or other investment, knowing that the institution is in
solvent; 

(2) knowingly or intentionally issues or delivers a check, 
draft, or other order on a cr~dit institution or person for 
the payment of money or other property, knowing that it 
will not be paid or honored by the drawee; 

(3) knowingly or intentionally makes a false or mislead
ing writt('n statement with intent to obtain any public re
lief or assistance or other property; or 

(4) knowingly or intentionally fails to report a material 
change in his family or financial conditiolj or ability to pay 
after having properly ·obtained any public relief or assist-
ance; . 
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#} (5) misapplies entrusted property, property of a gov
ernmental entity, or property of a credit institution, UB6eJ: 

eiFeuffistaRees IK>t ameunting te ~ in a manner that he 
knows is unlawful or that he knows involves substantial 
risk of loss or detriment to either the owner of the prop. 
erty or to a person for whose benefit the property was 
entrusted; 

~ (6) knowingly or intentionally, in the regular course 
of businesST, either (i) uses or possesses for use a false 
wel,~ht or measure or other device for falsely determining 
or recording the quality or quantity of any commoditYi 
or (ii) sells, offers, or displays for sale or delivers less than 
the represented quality or quantity of any commodity; 

~ (7) with intent to defraud another person furnishing 
electricity, gas, water, telecommunication or cable TV 
service, or any other utility service, avoids a lawful charge 
for that service by scheme or device or by tampE'lring with 
facilities or equipment of the person furnishing the service; 

~ (8) with intent to defraud, misrepresents the identity 
of himself or another person or the identity (lr quality of 
property; 

~ (9) with intent to defraud an owner of a coin ma
chine, deposits a slug in that machine; ~ 

(10) with intent to enable himself or another person to 
deposit a slug' in a coin machine, makes, possesses, or dis
poses of a slug; or 

~ kRewiRgly QI! iRteRtiooaDy (11) disseminates to the 
public an advertisement that he knows is false, misleading, 
or deceptive te the puWie, with intent to promote the pur
chase or sale of property 9F 8el=¥lees or the acceptance of 
employment; 

commits deception, a Class A misdemeanor. 

~ (b) With respect to el&YBe (8) (2} subdivision (a) (2) 
of this section, evidence that a person has insufficient funds 
in or no account with a drawee credit institution constitutes 
prima facie evidence that he knew that the check, draft, or 
order would not be paid or honored. However, if the person 
has an account in a drawee credit institution but does not 
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have sufficient funds in that account, he does not commit a 
crime under this chapter if he pays the credit institution the 
amount due, together with protest fees, within ten (10) days 
after receiving notice that the check, dr~ft, or order has not 
been paid by the credit institution. Notice sent to either (i) 
the address printed or written on the check, draft, or order or 
(ii) the address given in writing to the recipient at the time 
the check, draft, or order was issued or delivered constitutes 
notice that the check, draft, or order has not been paid by 
the credit institution. 

~ (c) . In determining whether an advertisement is false, 
misleading, or deceptive under elause ~9) subdivision (a) 
(11) of this section, there shall be considered, among other 
things, not only representations contained or suggested 'in 
the advertisement, by whatever means, including device or 
sound, but also the extent to which the advertisement fails 
to reveal material facts in the light of the representations. 

SECTION 62. IC 35-43-5-4, as added by Acts 1976, P.L. 
148, SECTION 3, is amended to read as follows: Sec. 4. ~ 
GaM i)eeeptio&r A person who: 

(1) with intent to defraud, obtains property by.;. 0) using 
a credit card, knowing that the credit card was unlawfully 
obtained or retainedi, (ii) using a credit card, knowing that 
the credit card is forged, revoked, or expiredi. (iii) using, 
without consent, a credit card that was issued to another 
personi 9F, (iv) representing, without the consent of the 
credit card holder, that he is the authorized holder of the 
credit cardi, or ~ (v) representing that he is the author
ized holder of a credit card when the card has not in fact 
been issued; 

(2) being authorized by an issuer to furnish property 
upon presentation of a credit card, fails to furnish the 
property and, with intent to defraud the issuer or the 
credit card holder, represents in writing to the issuer that 
he has furnished the property; 

(3) being authorized by an issuer to furnish property 
upon presentation of a cre~!t ,::ard, furnishes, with intent 
to defraud the issuer or the credit card holder, property 
upon presentation of a credit card, knowing that the credit 
card was unlawfully obtained or retained or that the credit 
card is forged, revoked, or expired ~ 
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(4) not being the issuer, knowingly or intentionally sell& 
a credit card; 

(5) not being the issuer, receives a credit card, knowing 
that the credit card was unlawfully obtained or retained 
or that the credit card is forged, revoked, or expired; 

(6) with intent to defraud, receives a credit card as secur
ity for debt; eJ! 

(7) receives property, knowing that the property was ob
tained in violation of ela\!se subdivision (1) of this section; 
(8) with intent to defraud his credit or purchaser, con
ceals, encumbers, or transfers property; or 

(9) with intent to defraud, damages property; 

commits fraud, a Class D felony. 

SECTION 53. IC 35-44-1-1, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. 1. 
BFiber~ (a) A person who: 

(1) confers, offers, or agrees to confer on a public servant, 
either before or after the public servant becomes appointed, 
elected, or qualified, any property except property the 
public servant is authorized by law to accept, with intent 
to control the performance of an act related to the em
ployment or function of the public servant; 
(2) being a public servant, solicits, accepts, or agrees to 
accept, either before or after he becomes appointed, elected, 
or qualified, any property, except property he is authorized 
by law to accept, with intent to control the performance 
of an act related to his employment or function as a public 
servant; 

(3) confers, offers, or agrees to confer on a person any 
property, except property the person is authorized by law 
to accept, with intent to cause that person to control the 
performance of an act related to the employment or func
tion of a public servant; 
(4) solicits, accepts, or agreefl to accept any property, ex
cept property he is authorized by law to accept, with intent 
to control the performance of an act rEllated to the employ
ment or function of a public servant; 
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(5) confers, offer&, or agrees to confer any property on 
a person participating or officiating in, or connected with, 
an athletic contest, sporting event, or exhibition, with in
tent that the person shall wiD fail to use his best efforts in 
connection with that contest, event, or exhibition; 

(6) being a person participating or officiating in, or 
connected with, an athletic contest, sporting event, or ex
hibition, solicits, accepts, or agrees to accept any property 
with intent that he shaD wiD fail to use his best efforts in 
connection with that contest, event, or exhibition; 

(7) being a witness or informant in an official proceed
ing or investigation, solicits, accepts, or agrees to accept 
any property, with intent to.;. (i) withhold any testimony, 
information, document, or thingoj, (ii) avoid legal process 
summoning him to testify or supply evidence-y, or (iii) 
absent himself from the proceeding or investigation to 
which he has been legally summoned; or 

(8) confers, offers, or agrees to confer any property on 
a witness or informant in an official proceeding or investi
gation, with intent that the witness or informant;. (i) 
withhold any testimony, information, document, or thingi, 
(ii) avoid legal process summoning the witness or in
formant to testify or supply evidence-j, or (iii) absent him
self from any proceeding or investigation to which the wit
ness or informant bas been legally summoned; 

commits bribery, a Class C felony. 

(b) It is ROt a no defense that the person whom the ac
cused person sought to control was not qualified to act in the 
desired way. 

SECTION 54. IC 85-44-1-2, as added by Acts 1976, P.L 
148, SECTION 4, is amended to read as follows: Sec. 2. QUi
cia! ~nQQe~ A public servant who: 

(1) knowingly or intentionally performs an act that he 
is forbidden by law to perform; 

(2) performs an act Hi eMeBS eI his Jawful fMKh9A~ he 
is not authorized by law to perform, with intent to obtain 
any property for himself; 
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(3) knowingly or intentionally solicits, accepts, or agrees 
to accept from his appointee or employee any property 
other than what he is authorized by law to accept as a 
condition of continued employment: or 

(4) k.nowingly or intentionally speeulate&; wagers, ac
quires, or divests himself of, a peculliary interest in any 
property, transaction, or enterprise, or aids another person 
to do so, based on information obtained by virtue of his 
office that official action that has not been made public is 
contemplated; 

commits official misconduct, a Class A misdemeanor. 

SECTION 55. IC 35-44-2-1,. as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. 1. 
Per~QrY7 A person who makes a false, material statement 
under oath or affirmation, beieH a perseR BriIthe}:iseQ ~ 
law t& admHHs~ eata, knowing the statement to be false 
or not believing it to be true, commits perjury, a Class D 
felony. 

SECT~ON 56. IC 35-44-2-2, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. 2. 
False &epomngT (a) A person who reports, by telephone, 
telegraph, mail, or other written or oral communication, that 
he or another person has placed or intends to place an 
explosive or other destructive substance in a building or 
transportation facility, knowing the report to be f~lse, 
commi ts false reporting, a Class D felony. 

(b) A person who: 

(1) gives a false report of the commission of a crime 
or gives false information in the official investigation 
of the commission of a crime, knowing the report or infor
mation to be false; or 

(2) gives a falSE alarm of fire to the fire department 
of a governmental entity. knowing tha alarm to be false; 

commits false reporting, a Class B misdemeanor. However, 
the offense is a Class A misdemeanor if it substantially 
hinders any law enforcement process or if it results in harm 
to an innocent person. 

SECTION 57. IC 35-44-2-3, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. S. 
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impe1'senatioo ~ a P-aWie Se~ A person who falsely 
represents himself as a public servant, with intent to mislead 
and induce another person to submit to false official authority 
or otherwise to act to his detriment in reliance on the false 
representation, commits impersonation of a public servant, 
a Class A misdemeanor. 

SECTION 58. IC J5-44-2, as added by Acts 1976, P.L. 
148, SECTION 4, is amended by adding a NEW section " 
to read as fonows: Sec. 4. (a) A public servant who knowing
ly or intentionally: 

(1) hires an employee for the governmental entity that 
he serves; and 
(2) fails to assign to the employee any duties, or assiins 
to the employee any duties not related to the operation 
of the governmental entity; 

commits ghost employment, a Class D felony. 

(b) A public servant who knowingly or intentionally as
signs to an employee under his supervision any duties not 
related to the operation of the governmental entity that be 
serves commits ghost employment, a Class D felony. 

(c) A person employed by a governmental entity who, 
knowing that he has not been assigned any duties to perform 
for the entity, accepts property from the entity commits ghost 
employment., a Class D felony. 

(d) A person employ~rl by a governmental entity who 
knowingly or intentionally lccepts property from the entity 
for the performance of du jes not reJated to the operation 
of the entity commits ghost employment, a Class D felony. 

(e) Any person who accepts property from a governmental 
entity in violation of this section and any public servant 
who permits the payment of property in violation of this 
section are jointly and severally liable to the governmental 
entity for that property. The attorney general may bring 
a civil action to recover that property in the county where 
the governmental entity is located or the person or public 
servant resides. 

SECTION 59. IC 35-44-3-1, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. 1. 
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i)efinitiGnT As used in this chapter, "lawful dete:ttion" meana 
arrest, custody followmg surrender in lieu of arre.')t; detention 
in any facility for custody of persons under ch~,rge or con
viction of a el'ime an offense or alleged or fount:! to be delin
quent, detention under a law authorizing civil commitment 
in lieu of criminal proc~edings or authorizing such detention 
while criminal proceedings are held in abeyance, detention 
for extradition or u<!portation, or custody for purposes 
incident to the foregoing including transportation, medical 
diagnosis or treatment, court appearances, work and recre
ation, or any other detention for law enforcement purposes; 
but it does not include supervision of a person on probation 
or parole or constraint incidental t01 release with or without 
bail. 

SECTION 60. IC 35-44-3-2, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. 2. 
Assisti-nfS a GJ:imiBah A person not standing in the relation 
of parent,,? child; or spouse to an'other person who has com
tr1itted a crime or is a fugitive from. justice who, with intent 
to hinder the apprehension OJ£' punishment of the other 
person, harbors, conce::i.le, or otherwi.se assists the per$on 
commits assisting a criminal, a Class A misdemeanor. How
ever, the offense is: 

(1) a Class D felony if the person assisted has committed 
a Class B, Class C, or Class D felonYT; and 

(2) a Class C felony if the person assisted has committed 
murder or a Class A felony, or if the assistance was pro
"'iding a deadly weapon. 

SECTION 61. IC 35-44~3-3, as added by Acts 1976, P.L. 
148, SECTION 4, is anl€mied to read as follows: Sec. S. 
Resisting I:,aw Enfereement. A person who knowingly or 
intentionally; 

(1 ) kBO't\tin~ or inteRt;ienall¥, and forcibly, resists, 
obstructs, or interferes with a law enforcement officer or 
a person assisting the officer while the officer is lawfully 
engaged in the execution of his duties as an officer: 

(2) knewin~ at: intentien~ and forcibly, resists, 
obstructs, or interferes with the authorized service or 
execution of a civil or criminal process or order of a court: 
or 
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(3) Imov.-ingly aJ: mtenti9!l~~ flees fro~ .a law enfo~e
ment officer after the officer h~, by vlslble or audlble 
means, identified himself and ordered the person.to stop; 

commits resisting law enforcement, a Claas A misdemeanor. 

However, the offense is a Class D felony if, whi~e c~mmitti~r 
it, the person draws or uses a deadly weapon or millets bodily 
inj ury on another person. 

SECTION 62. IC 35-44-3-it, as added by Aets 19'16, P.L 
148 SECTION 4, is amended to read as follows: Sec. 4. 
~periJl.gy (a) A person who knowingly or intenti~n..'llr 
induces, by threat, coerciont or fal~e st.ate~ent,. a ~ltne~ 
or informant in an official proceedmg or Investigabon to. 

(1) withhold any testimony, information, document, or 

thing; 
(2) avoid legal process summouing him to testify or 
supply evidence: or 
(8) absent himself from a proceeding or investigation to 
which he has been legally summoned: 

commits tampering, a Class D felony. 

(b) A person who: 
(1) alters, tWatF9yB damages, or removes. any rec~rd, 
document, or thing, with intent to preven~ .It from be~ng 
produced or used as evidence:. in any offlCia.1 proceedmg 

or investigation: 
(2) makes, pr«'.8ent..€J; or us~ a f~lse record, docum~nt, 
or thing with intent that the l~eCOrGj d6eu~ent, ~r thmg, 
material to the point in quesclon, appear ~n eVIdence i.n 
an official proceeding or investi,gation to mIslead a pubhc 

servant; or 
(3) communicates, directly or indirectly, ~ith. a juror 
otherwise than as authorized by law, With .mtent to 
influence the juror regarding any matter that IS or may 
be brought before the juror; 

commits tampering, a Class A misdemeanor. 

SECTION 63. IC 35-44-8-5, as added by Acts 1976, P.L 
148, SECTION 4, is amended to read as follows: Sec. I. 
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EBea~1h A person who intentionaJJy flees from lawful 
detention or intentionally fails to return to lawful detention 
following temporary leave granted for a specified purpose 
or limited period '''!ommits escape, a Class P felony. However, 
the offense is a Class C felony if, while committing it, the 
person draws or uses a deadly weapon or inflicts bodily injury 
on another person. 

SECTION 64. IC 35-44-3-6, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. o. 
FaHure ~ af}pear..(a) A person who, having been r~leased 
from lawful detention on condition that he appear at a 
specified time and place in connection with a leIen3-" charge 
of a crime, intentieRaU3-" fails te awe&l! at that time aBEl 
f}Iaee oommits a Glass l) feleR¥ eveR if he is Ret seR'lieted 
ef the ~ ¥Ath whieh he was 9i=igiRalP.f eharged. 

~ A f~ wher ha¥ing beeR released Hem Iawtu! 
deteW~n ("oft eoruiitien that he 8f}JK!Ql! at a sfleeified time 
and I'flaee i;: ~"tHleetieR with a miseemeaR9f: eharg:e;. inten
tentionally fails to appear at that time and place commits 
failure to appear, a Class A misdemeanor ewn if he is Ret 
oom:iet€Ei ef the mis6eme...~ with which he was eRginaU¥ 
chargee. However, the offense ia a Class D felony if the 
charge was a felony charge. 

(b) It is no defense that the accused person was not 
convicte~ of the crime with which he was originally charged. 

(c) This section does not apply to obBgations to appear 
incident to release under suspended sentence or on probation 
or parole. 

SECTION 65. IC 85-44-8-7, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. 7. 
Refusal to aid an Offieer. A person who, when ordered by 
a Jaw enforcemp,::,~ officer to assist the officer in the execution 
of the officer's duties, knowingly or intentio.nally, and without 
a reasonable caU3e, refuses to assist commits refusal to aid 
an officer, a Class B misdemeanor. 

SECTION 66. IC 35-44-3-8, as added by Acts 1976, P.L. 
148, SECTION 4, is amended to read as follows: Sec. 8. 
ghstrueting: a Fil'efighteF. A persor.1 who knowingly or 
intentionally imf}edes obstructs or interfp.res with a fire-
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fighter' fireman performing or attempting to perfolrtn his 
emergency functions or duties as a HFefighter fib.·eman 
commits obstructing a fireman, Ii Class A misdemeanor. 

SECTION 67. IC 35-44-3-9, as added by Acts Ui7tl, P.L. 
148, SECTION 4, is amended to read aliJ follows: S~c. 9. 
TraffiekiRg with an ~ A person who, without the prior 
Iluthorization of the person in charge of a pellial faeiiity, 
knowingly or intentionally: 

(1) delivers, or carries into the penal facility with iutent 
to deliver, an article to an inmate of the facility; or 

(2) carries, or receives with intent to carry out of the 
penal facility, an article from an inmate of the facility; 

commits trafficking with an inmate, a Class A misdemea:nor. 
However, the offense is a Class D felony if the articll~ is 

a controlled substance as defiaed ill IG 3a-48 or a deadly 
weapon. 

SECTION 68. IC 85-45-1-1, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 1. 
l)efinitieR8w As used in this chapter: 

"Tumultuous aH ~r.ieIeM conduct" means conduct that re
sults in, or is likely to result in, serious bodily injury to 
a person or substantial damage to property. 

"Unlawful aS8embly" means an assembly of five (5) or 
more persons whose common object is to commit an unlawful 
act, or a lawful act by unlawful means. Prior concert is not 
::lecessary to form an unlawful assembly. 

SECTION 69. IC 86-46-1-2, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 2. 
RietiRg. A person who, being a menlber of an unlawful 
assembly, recklessly, knowingly, Oll" intentionaJIy engages in 
tumultuous And ¥ieIeM conduct commits rioting, a Class A 
misdemeanor. However~ the offense is a Class D felony if 
It is committed while armed with a deadly weapon. 

SECTION 70. Ie 85-45-1-8, as added by Acts 1976, P.L. 
148, SECTION 5. is amended to I'ead as follows: Sec. 8. 
~ CeRdy~. A person who r\~klessly, knowingly, or 
intentionally: 

185 

, 
~ ·~·-·"""'-·-"""·"·r,.1¥,~." 

----------------------------------------.~~------~----------------------------~ 

.. 



----------------------------------------~---------- --------~ -- ~------

PUBLIC LAw No. 340 

(1) engagel In fighting or In tumultuous aBEl yieleat 
conduct: 

(2) makes unreasonable noise and continues to do so after 
being asked to ltop; 

(8) disrupts a lawful assembly of persons; or 

(4) obstructs vehicular or pedestrian traffic; 

commits dlaorderly conduct, a Class B misdemeanor. 

SECTION 71. IC 85-45-2-1, as added by Acts 1976, P.L. 
148, SECTION 6, ia amended to rer.d as follows: Sec. 1. 
lMimi4atiQJh (a) A person who communicates a threat to 
another person, with the intent that the other person engage 
In conduct against his will, commits intimidation, a Class 
A misdemeanor. Hi>wever, the offense {,'3 a Class D felony 
If the threat is to commit a forcible felony. 

(b) "Threat" means an expression. of intention to: 

(1) unlawfully injure the person threatened or another 
person or damage property; 

(2) unlawfully subject a person to physir:.al confinement 
or restraint; 

(8) commit a crime; 

(4) unlawfully withhold official action, or cause such 
wl~hholding ; 

(IS) unlawfully withhold testimony or information with 
respect to another person's legal claim or defense, except 
for a reasonable claim for witness fees or expenses; 

(6) WseI¥ expose the person threatened to hatred, 
contempt, disgrace, or ridicule; or 

(7) falsely harm the credit or business reputation of the 
perlon threatened. 

SECTION 72. Ie 86-46-2-2, as added by' Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 2. 
llaFassiRff GemBU:lBiMtieas. A person who, with intent to 
harass, annoy, or alarm another person but with DO intent 
01 legitimate communication: 
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(1) makes a telephcne cr:.ll, whether or not a conversation 
ensueSy with Be intentieR ef legitimate ee!Rmynieatiea; or 

(2) communicates with a person, anonymously or other
wise, by telegraph; mail, or other form of written com
munkcation, wi.th De iateatien ef legitimate eemIRYRieatiea; 

commits hlmlssment, a Class B misdemeanor. 

SECTION 73. IC 35-45-2-3, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 3. 
UBlawfyJ tJse &, a Pa~ I:.iHe.. (a) A person who knowingly 
or intentionally: 

(1) refuses to yield a party line upon request by another 
person who states that he wishes to place an emergency 
call from a telephone on that party line; or 

(2) obtains the U~4!' of a party line by falsely stating that 
he wishes to place an emergency call ; 

comrrlits unlawful use of a party Une, a Class B misdemeanor. 

(b) "Party line" means a common telephone line for two 
(2) or more subscribers. 

(c) "Emergency call" means a call in which the caller 
reasonably believes that a human being or property is in 
jeopardy and that prompt summoning of aid is essential. 

SECTION 74. IC 35-45-3-1, as added by Acts 1976, P.L. 
148, SECTION 5, is amended to read as follows: Sec. 1. 
Ji!&i.s&ning ~ Water'T A person who recklessly, knowingly, 
or intE:ational!y poisons a public water supply commits 
poisoning, a Class D felony. 

SECTION 76. IC 85-45-8-2, as added by Acts 1976, P.L. 
148, SECTION 5, is amended to read as follows: Sec. 2. 
LitteriRg. (a) A person who recklessly, knowingly, or 
intentionally places or leaves refuse on property of another 
person, except in the e&ntaiae:FS a container provided for 
refuse, commits litt,ering, a Class B misdemeanor. 

(b) "Refuse" IReaR6 aD Includes Bolid and semi-solid 
wastes ana inehMles, dead animals, and offal. 

(c) Evidence that littering was committed from a moving 
vehicle other than a public conveyance is constitutes prima 
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facie evidence that it was committed by the operator of that 
vehicle. 

SECTION 76. IC 35-45-4-1, as added by Acts 1976, P.L. 
148, SECTION 5, is amended to read as follows: See. 1. 
I!ablie Huieeeney. (a) A person who knowingly or intention
ally ana, in a public place: 

(1) engages in sexual intercourse; 

(2) engages in deviate sexual conduct; 

(Sj appears in a state of nudity; or 

(4) fondles the genitals of himRp.lf or another person: 

commits public indecency, a Class A misdemeanor. 

(b) "Nudity" means the showing of the human male or 
female genitals, pubic area, or buttocks with iess than a 
fully opaque covering, the showing of tfhe female breast with 
less than a fully opaque covering of any pORi9n part of the 
nipple, or the showing of covered male genitals in a dis
cernibly turgid state. 

SECTION 77. IC 35-45-4-2, aa added by Acts 1976, P.L. 
148, SECTION 5, is amended to read as follows: See. 2. 
Prostitution-. A person who knowingly or intentionally per
forms, or offers or agrees to perform, sexual intercourse or 
deviate sexual conduct for money or other property commit. 
prostitution, a Class A misdemeanor. 

SECTION 78. Ie 85-45-4-3, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 3. 
Patronizing a Prostitute. A person who knowingly or inten
tionally pays, or offers or agr~es to pay, money or other 
property to another person for having ~ngnged in, or on 
the understanding that the other person will engage in, sexual 
intercourse or deviate sexual conduct Wiith the person or with 
any other person commits patronizing a prostitute, a Class 
A misdemeanor. 

SECTION 79. IC 35-46-4-4, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 4-
J2.r0mating Prostitution. A person who: 

(1) knowingly or intentionally entice! or compels another 
person to become a prostitute; 
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(2) knowingly or intentionally procures, or offers or 
agrees to procure, a person for another person for the 
purpose of prostitution; 

(3) having control over the use of a place, knowingly 
or intentionally permits another person to use the place 
for prostitution; 

(4) receives money or other property from a prostitu~, 
without lawful consideration, knowing it was earned In 
whole or in part from prostitution; or 

(5) knowingly or intentionally conducts or . di~t:a 
another person to a place for the purpose of prostitution; 

commits promoting prostitution, a Class C felony. 

SECTION 80. IC 35-45-5-1, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 1. 
l)ei'iBitieB8w As used in this chapter: 

"Gain" means the direct realization of winnings. 

"Gambling" means risking money or other property for 
gain, contingent in whole or in part upon lot, cha~ce, or 
the operation of a gambling device,: but it does Dot Include 
participating in: 

(1) bona fide cpntests of skill, speed, strength, or endur
ance in which awards are made only to entrants or the 
owners of entries; or is 

(2) bona fide business transactions that are valid ander 
the law of contracts. 

"Gambling device" means: 

.m.(1) a mechanism by. the operation of .whic~ a right 
to money or other property may be credIted, lD return 
for consideration, as the result of the operation of an 
element of chance,; 

~(2) a mechanism that, when operated for a considera
tion, does not return the same value or property for the 
same consideration upon each operation,; 

~ij.(3) a mechanism, furniture, fixture, eonstl'1i;:tion •. or 
installation designed primarily for use in connectIon With 
profellsional gambling,; 
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~iz.4( 4) a policy ticket or wheel; aM or 
(5) .a subassembly or essential part des!gned or intended 
for use in connection with such a device, mechanism, 
furniture, fixture, construction, or installation. 

In the application of this definition, an immediate and 
unrecorded right to replay mechanically conferred on players 
of pinball machines and similar amusement devices is pre-
sumed to be without value. 

"Gambling infonnation" means: 
~(1) a communication with respect to a wager made 
in the course of professional gambling; or 
-{iij.(2) information intended to be used for professional 
gambling. 
"Profit" means a realized or unrealized benefit (other than 

&iMet ~aliz'atien e£ wimHnes a gain) inelu4ing and includes 
ben.efitB from proprietorship or management and unequal 
advantage in a series of transactions. 

SECTION 81. Ie 35-45-5-2, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 2. 
tJBl&w:f.yl GameliDg. A person who knowingly or intentionally 
engages in gambling commits unlawful gambling, a Class B 
misdemeanor. 

- --------------

SECTION 82. IC 85-45-5-3, as added by Acts 1976, P.L. 
148, SECTION 5, is amended to read as follows: Sec. 3. 
~'\S&ieMl Gambliag. ~ A person who knowingly or 
inteIltional1y aeeepte 81! efIeH k aeeep\ ,. prem ~ 
81! etll!~~ pl'epert;y lieke6 ia gamhliatf 81! eagagee ia: 

(1) engages in pool-selling; 

(2) engages in bookmaking; 
(3) maiatainiag maintains, in & place accessible to the 
public, slot machines, one-ball machines or variants thereof, 
pinball machines that award anything other than an 
immediate and unrecorded right of replay, roulette wheels, 
dice tables, or money or merchandise pusheards~ punch-
boards. jars, or spindles; 
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(4), eeRdl:letiDg eonduets lotteries gift te rl 
pobcy or numbers games or ..... m_..: .... Us ba

en 
rp ... Se8,. or 

811 ' DVZftUI5' """ C nces therelD; 

!r~ye::~:hw=d~ndd~et8 any banking or percentage games 
, Ice, or counters or aeeeptiatf ta 

any fixed share of the stakes therein ; ~r aeccp 

(6)\ aceepts, or offers to aeeept I fit 
property risked in gambling; • or pro ,money or other 

::?lits .. Qass A misdemeanel;- eiEs8IJl M pJ8l'Jided iD eH-
laB ~ ~ A pHseR htwiatf a' ." fessional gamhl' . ~ een IIetieD eI PM

yielates thlS=~g e~ pre.metlDg professional gambling, wIie 
1&n Bemmla a Class D felony. 

14:E~~~~O~' 6 I~ 85-45-~. as added by Acts 1976. P.L. 
~ p , t. IS amen ~d to read 88 follows: Sec. 4. 

rcretHllenal Gamellago (a) A person who: ' 

(1) kn:wingly or intentionally owns, manufactures pos
sesses,. uya, ~en8, rents, leases, repairs, or tl'ans ; gambl~ng de~lce. or offers or solicits an l'nteres

P
t ria • 

gambhng deVlce; 8P in it 

(2) before a rs e bI' c , game. contest, or event on which gam 
m !~g may tx: conducted, knowingly or intentionally tran.: 

1 s !,r receIves gambling information b -
~:o~~ng!y or i~te~tionaJ)y installs or mai!~!~ :::~e:~ 
orr e raJ)smlSSlon or reeeipt of gambling information: 

::::~s a Glass A misdems&Il8l!, eiEeept aa PH~ded iB .. 
{e}. ~ A perseR wile, 

(3) having control over the use f 1 
or intentionally permits another p: a ptoace~ knowingly ~ f' Hon use the place 
or pro esslonal gambling; eellHlYte a Qaea B mi d Me. 88 PH\tided ia sHlJseetieD ~ IBIISiJG6eIBEBel8&IHBMlel!.r, 

~. A persa lHwiatf ., pReF eeB\&ietieB· ef proiessie_ 
:::Wl~ er PNmetiag IJI'Gfessieaal gamWiB&' whe vi&Ja.aa 

aehleR 

commits' promotinar professionalcambu ,,- a Cl D f 1 1&&15. ass e ony. 

~(b) When, a pu~lie utility is notified by a law enforce.. 
men agency acting WIthin its jurisdiction that any service, 
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facility, or equipment furnished by it is being used or will 
be used to violate this section, it shall discontinue or refuse 
to furnish that service, facility, or equipment, and no 
damages, penalty, or forfeiture, civil or criminal, sBaU may 
be found against a public utility for an act done in complianr.e 
with such a nQtice. This subsection does not prejudice the 
right of a person affected by it to secure an appropriate 
determination, as otherwise provided by law, that the service, 
facility, or equipment should not be dliscontinued or refused, 
or should be restored. 

SECTION 84. IC 35-46-1-1, as acllded by Acts 1976, P.L. 
148, SECTION 6, is smended to rlead as follows: Sec. 1. 
~iti9B&r As used in this chapter: 

"Dependent" means: 

(1) an unemancipated person who has 11M reashed ~ 
Atfe of is under eighteen (18) years of age; or 

(2) a person of any age who is mentally or physically 
disabled. 

"Support" means food, clothing, shelter, or medical care. 

SECTION 85. IC 35-46-1-2, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 2. 
Bigamy. (a) A person wh.c), beiDg married and knowing that 
his spouse is alive, marries again commits bigamy, a Clas.s 
D felony. 

(b) It is a defense that the accused person reasonably 
believed that he was eligible to remarry. 

SECTION 86. IC 86-46-1-8, as added by Acts -1976, P.L. 
148, SECTION 6, is amended to read as follows: S~c. 8. 
aeest. (a) A person eighteen (18) years eI& of age or older 
who engag·es in sexual intercourse or deviate sexual conduct 
with another person, whe when he knows that the other 
penon is his parent, stepparent, child, stepchild, grandparent, 
grandchild, sibling, aunt, H uncle, H niece, qr nephew, 
commits ineest, a Class D felony. 

(b) It is a defense that the accused person's otherwise 
incestuous relation with aa9thel' the other person is was 
based on their marriage, ~ if it was valid where entered 
into. 
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SECTION 87. IC 35-46-1-4, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 4. 
i'J..egIeet ei a I)epen~ (a) A person having the care, 
custody. or control of a deiJendent who knowingly or inten
tionally: 

(1) places t~e dependent in a situation that may endanger 
his life or health; 

(2) abandons or cruelly confines the dependent; 

(3) deprives the dependent of nec~ssary support; or 

(4) d..:lprives the dependent of education as required by 
law; 

commits neglect of a dependent, a Class D felony. 

(b) This section does not apply to a person who, in the 
legitimate practice of his religious belief, has provided 
treaf;ment by spiritual means through I)ra;yer, in lieu ai 
medical eare, to a dependent in his «:are, c~,lStody~ at controL 

SECTION 88. IC 35-46-1-6, as added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 6. 
N9RsHwert ~ a Depeadeat QHkh (a) A pejl~son who, being 
able, intentionally fails to provide support tC,\1 his dependent 
child commits nonsupport of a child, a C~ass D felony. 
JI(~wevel") a MjJQ sAall net Be e9Rsideres & neglee!-oed ehiW 
9l! a ehlki laskiRg pr9per suppeR lJeeausG a palen; 9l! guardian, 
ia the legitimate pr3etiee eI ms l!eIigieHs lK\~ pres;ides 
treatmeat ~ spiritual meaRS t1ueugh prayer i'B IieQ eI ~ 
spooif-ieQ medieal keatmeG. 

(b) It isa defense that the child bad abandoned the home 
of his family without the consent of bis parent or on the 
order of a court. 

(c:) It Is not a defense that the child has abandoned the 
home of his family if the cause of the child's leal'in,1 is the 
fault of his parent or parents. 

(d) This section does not apply to a person wh'\')J in the 
legitimate practice of his relieious belief, has provided 
treatment by spiritual means through prayer, in lie1~ 
of m~dica1 care, to his dependent ehUd. 
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_ SECTION 89. IC 35-46-1-6~ as sdded by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: See. 6. 
Nensypper.t eI & 8pelise. A person who, beini' able, inten
tionally fails to provide support to his spouse, w.he when 
the Spouse needs support, commits nonsupport of a 8PO~ 
a Class D felony. 

SECTION 90. IC 35-46-1-7, as added by Acts 1976, P.L. 
148~ SECTION 6, is amended to read as follows: Sec. 7. 
NeBSyppeR &I" PaHn~ (a) A person who, being financially 
able, intentionally fails to provide support to his parent, 
wile when the parent is unable to support himself, commits 
nonsupport of a parent, a Class A misdemeanor. 

(b) It is a defense that the accused person had not been 
Supported by the parent during the time he was a depeJldent 
child under eighteen (18) years of agep unless the flsrent 
was unable to provide support. 

SECTION 91. Ie 35-46-1-8, &S added by Acts 1976, P.L. 
148, SECTION 6, is amended to read as follows: Sec. 8. 
CeRtF4byting ~ the I>eIHlqyeRey &I a Min9!=. A person 
eighteen (18) years ekl of 81'e or older who knowingly or 
intentionally aids, induces, or eauses a person under the age 
&I eighteen (18) years of age to commit an act of delinquency 
as defined by IC 31-5-7·4.1 commits contributing to delin
quency, a Class A misdemeanor. 

SECTION 92. IC 85-46-2-1, 8S added by Acts 1916~ P.L. 
148, SECTION 6, is amended to read as follows:- Sec. 1. 
¥ielatien &I Ci:¥iI Rights. ~ A person who' knowingly or 
intentionally denies to another person, bemuse of eolor, creed, 
handiesp, national origin,· race, relil'ion, or sex, the full snd 
equal empleymeRt _ use of the services, facilities, or goods 
in: .. pIaQ.g &I pyWie &.p..eemm9datieR, lIeseR. ep alRQSemeE~ 
~ I!ea89n &I 8Mr Nee, NigieR, 89Iw, ereed, 1Ym4ie&p, _ 
aatien&l9I=igiB vAHBits & Class B misdem6&R9I'. 

~ !!I!,Jaee &f puWie aeeemmedati9R, "eR, 811 Alysa 
Bl9M!! ihaI18 eKMP 

(1) an est8bllshment that eaten or offers its lervices, 
facilities, or goods to the general public; or 

(2) a lRiWie &l= g91/emmeRt housing' project. owned or au .. 
sidized by a governmental entity; 
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commits a civil rigitts violation, a Class B misdemeanor. 

SECTION 93. IC 35-46-2, as added by Acts 1976, P.L. 
148. SECTION 6, is a.mended by adding a NEW section 2 
to ;ead 8S follows: Sec.. 2. A public servant having the duty 
to select or s,Ummon persons for grand jury or tria! jury ser
vice who knowingly or intentionally fails to selec~ or sum~?n 
a person, because of color, ~reed~ h~n~ica~, n~bo?al orlgm, 
race, religion, or sex, commIts dlscrlffimatJ,On In lUry selec
tio:uJ a Class A misdemeanor. 

SECTION 94. Ie 35-46-3-1, as added by Acts 1976, P.L. 
148! .§ECTION 6, is amended to read as follows: Se.c. 1. 
Har-OOFi-ng & NeB iHHRyRizea ~, Apers'on who knowlng~f 
or intentionally harbors a dog that is over the age of ~IX 
(6) months and not immunized against rabies CC~~lt!c 
harboring a non-immunized dog, 9. Ciass A C infral~tion. How
ever, the offense is a Ciass B misdemeanor if th~ dog causes 
bodily injury by biting 41: person. 

SECTION 95. IC 35-48-1-1, as adde.u by Acts 1976D P.L. 
148, SECTION 7, is amended to read as follows: Sec. 1. 
DeliRitienBT As used in this article: 

"Administer" m~,ilS the direct application of a controlled 
Bubstance, whether by injection, inhalation, ingestion, or ~ny' 
other means, to the body of a patient or research BubJect 
by: 

(1) a practitioner or by his autllorized agent; or 

(2) the patient or research subject at the direction and 
in the presence of the practitioner. 

"Agent" means an authOl'ized person who a~ts .on behalf 
of or at the direction of a manufacturer, dlstrl~utor, or 
dispenser; but it doeE; not include a common or contra~t car
rier, public warehouseman, or ell1ployee of the carrier or 
warehouseman. 

"Board" ~~ reiers to the Indiana sUre board of 
pharmacy .. 

"Controlled substance" means a drug, substance, or immedi
ute precursor listed in sehedyles I ~ schedule i, D, 
nI, IV, or V of Ie 35-48-2. 
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':Counterfeit substance" means a controlled substance 
~hl~h, or the container or labeling of which, without author
Ization,. bea~s the trade mark, trade name, or other identifying 
mark, Imprmt, numb?r, .or device, or any likeness thereof, 
of a manufa~turer, dIstributor, or dispenser other than, the 
Ptherson who In fact manufactured, distributed or dispensed 

J e substance. ' 

"D r " e Ivery means the an actual, or constructive, H 

aitemptea transfer from one person to another of a controlled 
substance, whether OT not there is an agency relationship. 

':Dispense" means to deliver a controUed substance to an 
ultimate user or resaarch subject by or pursuant to the lawful 
?rder of ~ I?rac~i_!ionerr ~iBg; and includes the pres',~rib
mg, admiDlsterIng, packagmg, labeling, or compounding 
necessary to prepare the substance for that d6liverY. 

"D' p " II .-IS en"er means a practitioner who dispenses. 

"l?istri~ute" means to deliver other than by administering 
or dlspensmg a controlled substance. 

"Distributor" means a person who distributes. 
"Tl"ug" ,n L ~- _ means vrr sYtistanees a substance 0 

(1) recognized as ~ a drug in the official United 
~tate~ Pharmacopoeia, official Homeop.athic Ph arm a
".op~ela of the United States, or official National Formu
lary, ~r any supplement to any of them: 
{i~ ~"'MeS 

~2) intended for use in the diagnosis cure mOt; .. : .. ,.. 
tre"+""'ent ... " - I .goa".v", 

Avu. -, or preVenl.lOn of disease in man or anima,ls' 
{iH~ 8YBstaRC-es ~~ tha:a ~ , 

!3) intended to affect the structure or any function of 
,~~~~.~~~y of man human beings or animals; aM ~ 8QS.. 
~~()r 

(4) intend.e~ for use as a cOmpOnf)nt of any fWtieIe sub
stance specIfied. in eIause .fi.h .fHh ~ subdivision (1), 
(2), or (3) of this definitron. 

It does not include devices or their components parts, or 
accessories, nor does it include food. ' 
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"Immediate precursor" means a substant!e which the board 
has found to be and by rule designates as being the principal 
compound commonly used or produced primarily for use, and 
which is an immediate chemical intermediary used or likely 
to be used in the manufacture of a controlled substance, the 
control of which is necessary to prevent, curtail, or limit 
manufacture. 

"Manufacture" m\~ns the production, "lreparation, propa
gation, compounding,. conversion, or processing of a controlled 
substance, either directly or indirectly by extraction from 
substances of natural origin, H independently by means of 
chemical synthesis, 01" by a combination of extraction and 
chemical synthesis~ and includes any packaging or repackag
ing of the substance or labeling or relabeling of its container, 
~ tR&t :this teRR. It does not include the preparation 
or compounding of a controlled substance by an individual 
for h!s own use or the r,reparation, compounding, packaging, 
or labeling of a controllf:d substance: 

(1) by a practitioner as an incident to his administering 
or dispensing of a controlled substance in the course of 
his professional practice; or 

(2) by a practititlner, or by his authorized agent under 
his Bupervision, for the purpose of, or as an incident to, 
research, teaching, or chemical analysis and not for sale. 

"Marijuana" means all ~s any part of the plant Cannabis 
sativa L., whether growing or not; the seeds thei. .. ~of; the 
resin extracted from any part of the plant, &.S"rJ including 
hashish: &Da ~ any compound, lYll!i'fiufacture, salt, deriva
tive, mixture, or preparation of the plant, its seeds or resin. 
It does not inc)qde the mature stalks of the planty; fiber 
pf'lduced from th~ stalksr ; oil or cake made from the seeds 
of the plant,; any oUrer compound, manufacture, salt, deriva
tive, mixture, or prep~ratioJl of the mature stalks (except 
the resin extracted there,1rom),; fiber, oil, or cake; or the 
sterilized seed of the plant Whi.ch is incapable of germination. 

"Narcotic drug" means anr .of the following. whether 
produced directly or indirectly by-extraction from substances 
of vegetable origin, e~ independently by means of chemical 
synthesis, or by a combination of extraction and chemical 
synthesis: ' 

197 

.. 



PUBLIC LAw No. 840 

(1) Opium and opiate, and any salt, compound, derivative, 
or preparation of opium or opiate. 

(2) Any salt, compound, Isomer, derivative, or prepara
tion thereof which is chemi~Uy equivalent or identical wWt 
to any of the substances referred to in eIaYee aubdlvlslon 
(1) of this definition, but not including the isoquinoline 
alkaloids of opium. 

(8) Opium poppy and poppy straw. 

(4) Coca leaves and any salt, compound, derivative, ~f 
coca leaves, and any salt, compound, isomer, derivative, 
or preparation thereof which is chemically equivalent or 
identical wi~ to any of these substances, but not including 
decocainized coca leaves or extraction of coca leaves which 
do not contain cocaine or ecgonine. 

"Opiate" means a substance having an addiction-forming 
or addiction-sustaining liability fdmilar to morphine ur being 
capable of conversion into a drug having addiction-forming 
or addiction-sustaining liability. It does not include, unless 
apecifica.IIy designated as controlled under eh~ a, seetieR 
, eI ~ HtieIe Ie 35·48·2, the dextrorotatory isomer of 
fi-methoxy-n-methylmorphinan and its salts (dextrcmethor
phan). It does include its racemic and levorotatory fonns. 

"Opium poppy" means the plant of the species Papaver 
lomniferum L., except its seeds. 

"Poppy straw" means all paRs any part, except the seeds, 
of the opium poppy, after mowing. 

UPractitioner" meanlH ~ a physician, dentist, veteri
narian, scientific investigator, H &theF pel!6&n lieensed, 
I!eg:istered 9F etherwis9 peFIRitted te distrihute, dispeRse, eeR
duet FeseaFM :WitA resped te SF W edmiRisteF a eeRtr-elled 
luhetaRee ill the eeuHe eI prefeBsieRal praetiee 9F researea 
HI this state-t 9F ~ a pharmacy, hospital, or other institution 
or individual licens-ed, registered, or otherwis,e permitted to 
distribute, dispense, conduct research with respect to, or te 
administer a controlled substance in the course of professional 
practice or research in ~i8 state IndianL 

uProduction" includes the manufacture, planting, cultiva
tion, growing, or harvesting of a controlled substance. 
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''Ultimate user" meaDS a person who lawfully possesses 
a controlle:d subsumcs for his own uee, .. for the use of 
a member of his household, or for- administering to an animal 
owned by him or by a member of hllJ household. 

Chapter 2. Clallsification of Drugs. 

See. 1. Authority to Control. <a) The mdtana state board 
of pharmacy shall administer this article and may recom
mend to the general assembly the addition, deietion, or re
scheduling of all substances listed in the schedules in ilec
tions 4, 6, 8, 10, and 12 of this chapter by submitting a report 
of such recommendations to the legislative council. In making 
a determination regarding a substance. the board shall con
sider the following: 

(1) the actual or relative potential for abuse: 

(2) the SCientific evidence of its pharmacological effect, 
if known; 

(8) the state of current scientific knowledge regarding 
the substance; 

(4) the history and current pattern of abuse; 

(6) the scope, duration, and significance of abuse; 

(6) the risk to public health; 

(7) the pot-ential of the substance to produce psychic or 
physiological dependence liability; and. 

(8) whether the substance is an imm9diate precursor of 
a substance already controlled under this article. 

(b) After considering the factors enumerated in subsec
tion (a) of this section the board shall make findin["s with 
respect thereto and make recommend~tions concerning the 
control of the substance if it finds the substance has a poten
tial for abuse. 

(c) If the board finds that a substance is an immediate 
precursor, ~ubstances which are precursors of the controlled 
precursor shall not be subject to control solely because they 
are precursors of the controlled precursor. 

199 



(d) If any substance is designated, rescheduled, or deleted 
as a controlled substance under federal law and notice thereof 
is given to the board, the board 8hall recommend 8imilar con
trol of the substance under this article in the board's report 
to the general assembly, unless the board objects to inclusion, 
rescheduling, or deletion. In that case, the board shall publ~sh 
the reasons for objection' and afford all interested parties an 
opportunity to be heard. At the conclu8ion of the hearing, the 
board shall publish its findings. 

(e) There is established a fourteen (14) member con
trolled substances advisory committee (hereinafter referred 
to as "adv.isory committee") to serve as a consultative and 
advising body to the board in all matters relating to the clas
sification, reclassification, addition to or deletion from, of 
all lubstances presently classified 88 controlled 8ubstances 
in schedules I to IV, or substances not presently cont:ron~d or 
yet to come into being. In addition, the advisory committe.., 
shall conduct hearings and make recommendations to the 
board regarding revocations, 8uspensions and restrictions 
of registrations as provided in IC 85-48-3-4. All hearings shall 
be conducted in accordance with IC 4-22-1. The advisory 
committee shall be made up of two (2) physicians from the 
8tate board of medical registration; two (2) phannaeists from 
the state board of pharmacy; two (2) dentists from the state 
board of dental examiners; the state toxicologist; two (2) 
veterinarians from the state board of veterinary medical ex
aminers; one (1) podiatrist from the state board of podiatry 
examiners and the superintendent of the state police or his 
designee. In addition, the governor, upon the recommendation 
of the state drug abuse advisory committee, shall appoint a 
pharmacologist, a chemist, and a research psychopharmacolo
gist to the advisory committee. All appointments shall be for 
four (4) year terms. The board 8hall acquire the recommenda
tions of the advisory committee pursuant to administration 
over the controlled substances to be or not to be included in 
schedules I to V, especially in the implementation of sched
uled substances changes, as provided in subsection (d). 

(f) Authority to control under this section does not ex
tend to distilled spirits, wine, or malt beverages, 88 those 
term8 are defined or used in IC Title 7.1, or to tobaeeo. 
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(g) The board shall exclude any non-narcotic substance 
from a schedule if that substance may, under the Federal 
Food, Drug, and Cosmetic Act or state law, be sold over the 
counter without a prescription. 

, . 
Sec. 2. Nomenclature. The controlled substances listed 

in the schedules in sections 4, 6, 8, 10 and 12 of this chapter 
are included by whatever official, common, usual, chemical, 
or trade name designated. 

Sec. 3. Schedule I 'rests. The board'shall .recommend place
ment of a substance in schedule I if it finds that the sub
stance: 

(1) has high potential for abuse; and 

(2) has no accepted medical use in treatment in the United 
States or lacks accepted safety for use in treatment under 
medical supervision. 

Sec. 4. Schedule I. (a) The controlled substance listed in 
this section are included in schedule I. 

(b) Any of the following opiates, including their isomers, 
esters, ethers, salts, and salts of isomers, esters, and ethers~ 
unless specifically excepted, whenever the existence of these 
isomers, esters, ethers and salts is possible within the specific 
chemical designs tion: 

(1) Acetylmethadol. 

(2) Allylprodine. 

(3) 

(4) 
(6) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

Alphacetylmethadol. 

Alphameprodine. 

Alphamethadol. 

Benzethidine. 

Betaeetylmethadol. 

Betameprodine. 

Betamethadol. 

Betaprodine. 

C!onitazene. 
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(12) Dextromoramide. 

(13) Dextrorphan. 

(14) Diampromide. 

(15) Diethyltbiambutene. 

(16) Difenoxin. 

(17) Dimenoxadol. 

(18) Dimepheptanol. 

(19) Dimethylthiambutene. 

(20) Dioxaphetyl butyrate. 

(21) Dipipanone. 

(22) Ethylmethylthiambutene. 

(23) Etonitazene. 

(24) E toxeridine. 

(25) Furetbidine. 

(26) Hydroxypethidine. 

(27) Ketobe'iDidone. 

(28) Levomoramide. 

(29) Levophenacylmorphan. 

(30) Mecloqualene~ 

(31) Morpheridine. 

(32) Noracymethadol. 

(33) Norlevorphanol. 

(3:') Normethadone. 

(35) Norpipanone. 

(36) Phenadoxone. 

(37) Phenampromide. 

(38) Phenom.~rphaD. 

(89) Phenoperidine. 

"I. 

(40) Piritramide. 

(41) Proheptazin~ 

(42) Properidine. 

(43) Propiram. 

(U) Racemoramide. 

(46) T.rimeperidine. 

(c) Any of the following opium derivatives, their salta, 
iaomers and salts of isomers, unles~ specifically excepted, 
whenever the existence of these salts, isomers and salts of 
isomers is possible within the specific. chemical designation: 

(1) Acetorphine. 

(2) Acetyldihydrocodeine. 

(8) Benzylmorphine. 

(4) Codeine methylbromide. 

(6) Codeine-N-Oxida. 

(6) Cyprenol-phine. 

(7) Desomorphine. 

(8) Dihydromorphine. 

(9) Droteba..'lol. 

(10) Etrophine (except hYcirochloride salt). 

(11) Heroin. 

(12) Hydromorphinol. 

(18) Methyldesorphine. 

(14) Methyldihydromorphine. 

(15) Morphine methylbromide. 

(16) Morphine methylsulfonate. 

(17) Morphine-N-Oxide. 

(18) Myrophine. 

,(19) Nicocodeine. 
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(20) Nicomorphine. 

(21) Normorphine. 

(22) Pholoodine. 

(23) Thebacon. 

(d) Any material, compound, mixture, or preparation 
which contains any quantity of the following hallucinogenic 
psychedelic or psychogenic substances, their salts, isomer~ 
and salts of isomers, unless specifically excepted whenever 
the existence of these salts, isomers, and salts of' isomers is 
possible within the specific chemical designation: 

(1) 3, 4-methylenedioxy amphetamine, MDA. 

(2) 5-methoxy-3, 4-methylenedioxy amphetamine, MMDA. 

(3) 3, 4, 5-trimethoxy amphetamine, TMA. 

(4) Bufotenine. Some trade or other names: 
3-(beta-dimethylaminoethyl) -5-hydroxindole ; 
8-(2-dimethylaminoethyl) -5-indolOI; 
N, N -dimenthyl-serotonin; 
5-hydroxy-N-dimethyltryptamine; ma:>pine. 

(5) Diethyltryptaminc. Some trade or other names: 
N, ~-d.iethYltryptamine; DET. 

(6) Dimethyltryptamine. Some trade or other names: 
DET. 

(7) 4-methyl-2, 5-dimethoxyamphetamine. Some trade or 
other names: 
4-methyl-2, 5-dimethoxy-alpha-methylphenethy1arnine; 
DOM; and STP. 

(8) Ibogaine. Some trade or other names: 7-ethyl-6, 6 
alpha, 7, 8, 9, 10, 12, 13-octahydro-2-methoxy-6, 9-methano-
5H-pyrido (1', 2': 1, 2, azepino 4, 5-b) indole; tabernanthe 
iboga. . 

(9) Lyserrie Add diethylamide, LSD. 

(10) Marijuana. 

(11) Mescaline. 

(12) Peyote, 
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(13) N-ethyl-3-piperidyl benzilate, DMZ. 

(14) N-methyl-3-piperidyl benzilate, LBJ. 

(16) Psilocybin. 

(16) Psilocyn. 

(17) Tetrahydrocannabinols, THC, including synthetic 
equivalents of the substances contained in the plant, or in 
the resinous extractives of Cannabis, sp. and synthetic 
substances, derivatives, and their isomers with similar 
chemical structure and pharmacological activity such as the 
following: 

(i) Al cis or trans tetrahydrocannabinol, and their op
tical isomers. 

(ii) AS cis or trans tetrahydrocannabinol, and their op
tical isomers. 

(iii) AM cis or trans tetrahydrocannabinol and their opti
cal isomers. 

(Since nomenclature of these substances is not interna
tionally standardized, compounds of these structures, regard
less of numerical designation of atomic positions, are cov
ered.) 

(18) 2, 5-Dimethoxyamphetamine (Some trade or other 
names: 2, 5-Dimethoxy-alpha-methylphenethylamine; 2, 5-
DMA). 

(19) 4-BromQ-2, 5-Dimethoxyarnphetamine (Some trade 
or other names: 4-Bromo-2, 5-Dimethoxy-alpha-methyl
phenethylamine; 4-Bromo-2, 5-DMA). 

(20) 4-Methoxyamphetamine (Some trade or other names: 
4-Methoxy-alpha-methylphenethylamine; Paramethoxyam
phetamine; PMA). 

(21) Thiophene Analog of Phencyclidine (Some trade or 
other names: 1-[I-(2-thienyJ) cyclohexyl] piperidine); 2-
Thienyl Analog of Phencyclidine; TPCP). 

Sec. 5. Schedule II Tests. The board shall recommend 
placement of a substance in schedule II if it finds that: 

(1) the substance has high potential for abuse; 
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(2) the lubstance has currently accepted medical ule in 
treatment in the United States, or currently accepted med
ical use with severe restrictions; and 

(8) the abuse of the substance may lead to severe psychic 
or physical dependence. 

Sec. 6. Schedule n. (a) The controlled substances listed 
in this section are included in schedule II. 

(b) Any of the following Bubstances, e:![cept thole nar
cotic drugs listed in other schedules, whether produced di
rectly or indirectly by extraction from Bubstances of vege
table origin, or independently by means of chemical synthesis, 
or by combination of extraction and chemical synthssis: 

(1) Opium and opiat-e, and any salt, ooiiipound, derivative, 
or preparation of opium or opiate: excluding naloxone hydro
chloride and its salts but including: 

(I) raw opiUm; 

(ii) opium extractl; 

(iii) opium fluid extracts ; 

(iv) powdered opium; 

(v) granulated opium; 

(vi) tincture of opium; 

(vii) apomorphine; 

(viii) codeine; 

(ix) ethylmorphine; 

(x) etorphine hydrochloride; 

(xi) hydrocodonej 

(xii) b.ydromorphone; 

(xiii) metopon; 

(xiv) morphine; 

(xv) oxyeodone; 

(xvi) oxymorphone; and 

(xvii) thebaine. 
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(2) Any sale, ,compound, isomer, derivative, or prepara
tion thereof which is chemically equivalent fir identical with 
any of the SUbstances referred to in subdivision (b) (1) of 
this section, but not including the isoquinoline alkaloids of 
opium,-

(I)" OpIum poppy and popp,. maw. 
(4) Coca leavee, and any Ialt, eompound, deriv&tive~ or 
preparation of coca leava, and any salt, compound, derlv .. 

--- tiye, or prepatathrn thereof which is chemically equivalent 
or Ident:ali with any of these lubstances, but not includina 
d*~inized e~ leaves or extractions which do not contain 
cocaine or ecgonine. 

(6) C>neentrate of poppy straw (the crude extract of 
poppy straw in either liquid, solid, or powder form which 
contains the phenanthrine alkaloids of the c~ium poppy). 

(e) Any of the following opiates. Uicludina th\!ir iaomera, 
esters, ethers, salts, and salts of isomers, esters, and ethers 
whenever the existance of these isomers, eaters, e.thers, and 
salts is possible within the specific chemicall designation: 

(1) Alphaprodhle. 

(2) Anileridine. 

(3) Bezitramide. 

(4) Dihydrocodeine. 

(6) Dipbenoxylate~ 

(6) Fentanyl. 

(7) ·Isomethadone. 

(8) Levom.~tbcr-phan. 

(9) Le.vorphanol. 

(10) Itfetazocine. 

(11) Mathaaone. 

(12) Methadone ~ Intermediate, 4 - cyano - 2 - dimethyl -
amino - 4, 4 - diphenyl butane .. 

(13) Moramide s Intermediate, 2 - methyl - 3 - DlorphQlino -
1, I-diphenylpropane.;earboxylie acid. 

207 

.----.-~-- ,-



-----~-.------- --' -~--------------------------~ 

-

~~-: 

-:::: " 

/ 

(14) Pethidine. 

(16) Pethidine - -Intermediate - A, 4 - CY8DO - 1 -metQl .. 
4 - phenylpiperidiDe. -. '-

(16) Pethidine - Intermediate - B, ethyl - 4 a phenylpi-
peridine - 4 - carboxylate. -

(17) Pethidine - Intermediate - C, 1 - methyl - 4. - phenyl
piperidine - 4 - carboxylic -.cld. 

(18) Phenazocine. 

(19) PiminocU.ne. 

(20) R~~ethorpha.n.' 
(21) Rl\cemorphan. 

(d) Any material compound, mixture, or preparation 
which contains any quantity of :the following lubstances 

-having a potential for abuse associated with a atimuiant 
effect on' the ceentral nervous system: 

(1) Amphetamine, ita aalta, optical isomers, and I81ta of. 
ita optical isomers. 

(2) - Methamphetamine, including ita ults,' isomers, and 
salts of its isomers. 

(8) Phenmetrazine tmd ita salta. 

(4) Methylphenidate. 

(e) Unless specifically excepted or unless liated in another 
schedule, any material, compound, mixture, or preparation 
whiea\ cont&M any quantity of the following .ubatan.ces hav
ing a de:nssant effect on the central nervous system; Includ
ingits salts, isomeis, and salts of i;tlta'iirri whenever the 
exiStence of such salts~ isomers, -and salta of isomers is pos
Sible within the specificcllemical designation: 

(l} -Methaqualone. 

(2) Amobarnital. .-, 

~ 

(3) Secobarbital. 

(4) Pentobarbital. 
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Sec. 7. Schedule III Tests. 'The board shall recOlr.mend 
placement of a substance in schedule III if it finds that: 

(1) the substance has a potential for abuse less than the 
substances.listectln schedule land II; 

(2) the substance has c ~urrently accepted. medical use in 
treatment in the United States; and 

(3) abuse of tha substance may lead to modrate or low 
physical dependence or high psychological dependence. 

Sec. 8 .. S!;'Jle<\uleIU. (aJ/r::~ can'ttoned substances listed 
in this section are included in schedule III. 

(b) Unless specifi::ally excepted or unless listed in another 
schedule, any material, compound, mixture, orprep~ation 
which contains any quantity of the following substances hav
ing a stimulant effect on the central nervous system, includ
ing its salts, isomers (whether optical, position. or geometric), 
and salts of such isomers whenever the existence of such 
salts, isomers, and salts of isomers is possible within the 
specific chemical designation: 

(1) Those compo\Jnds, mixtures Qr preparations in dosage 
unit fonn containing any stimulant substances listed in 
schedule II ,. which compounds,. mixtures or preparations 
'#ere lis~ on August 25; 1971, as excepted compounds 
under U.S.C. 21 CFR 308.32, and any other drug of the 
quantitive composition shown in that list for those drugs 
or that is the same except th3t it CQntains a lesser quantity 
of t;ontl"olied substances. 

(2) Benzphetamine. 

(3) Chlorphentermine. 

(4) Clortermin~. 

(5) Mazindol. 

(6) Phendimetrazine. 

(c) Unless specifically excepted or unleas.1isted in another 
schedule, any material, compound, mi~U!'e; or preparation 
which contains any quantity of the following substances 
having a depressant effect on the central nervous system: 
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(1) Any compound, mixture, or preparation containing 
amobarbital, secobarbital, pentobarbital or my salt thereof 
and one (1) or more other active medicinal ingredients 
which are not listed in any achedule. 

(2) Any luppoaitory dosage form containing amobarbital, 
secobarbital, pentobarbital, or any aalt of any of these 
drugs and approved by the Food and Drug Administration 
for marketing only as a suppository. 

(8) Any lubstance which contains any quantity of a 
derivative of barbiturie acid, or any I8lt thereof. 

(4) Cblorhexadol. 

(6) Glutethimide. 

(6) LYlergic aeld. 

('1) Lysergic acid amide. 

(8) MethypryloD. 

(9) Phencyclidine. 

(10) Sulfondiethylmethane. 

(11) Sulfonethylmethane. 

(12) Sulfonmethane. 

(d), N!llorphine (a narcotic drul'). 

(e) Unless specifically excepted Of' urue..J1811sted in another 
I!lChedule, any material, compound, mixture~ or preparation 
containing limited quantities of any of the following na:reotic 
drugs, or any I8lts thereof: 

(1) Not more than 1.8 grams of codeine, per 100 mUlUiter& 
or not more than 90 milligrams per dosage unit, with an 
equal or greater quantity of an isoquinoline alkaloid of 
opium. 

(2) Not more than 1.8 grams of codeine, per 100 milliliters 
or not more than 91) milligrams per dosage unit, with one 
(1) or more active, Ilon-narootic ingt'edients ill recognized 
thempeutic amounts. 

'(3) Not more than 800 milligrams of dihydrocodeinone, 
per 100 milliliters or not more than 15 milligrams per dos-
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age unit, with a fourfold or greater quantity of an isoquina
line alkaloid of opium. 

(4) Not more than 300 milligrams of dihydroeodeinone, 
per 100 milliliters or not more than 15 milligrams per dos
age unit, with one (1) or more active non-narcotic ingredi
ents in recognized therapeutic amounts. 

(5) Not more than 1.8 grn,ms of dihydrocodeine, per 100 
milliliters or not more than 90 milligrams per dosage unit, 
with one (1) or more active, Don-narcotic ingredients in 
recognized therapeutic amounts. 

(6) Not more than 800 milligrams of ethylmorphine, per 
100 milliliters or not more than 15 milligrams per dosage 
unit, with one (1) or more active, Don-narcotic ingredients 
in recogized therapeutic amounts. 

(7) Not more than 500 milligrams of opium per 100 milli
liters or per 100 grams or not more than 25 D'JUigrams per 
dosage unit, with one (1) or more active, non-narcotic in
gredients recognized therapeutic amounts. 

(8) Not more than 50 milligrams of morphine, per 100 
milliliters or per 100 grams with one (1) or more active 
non-narcotic ingredients in recognized therapeutic amounts. 

(f) The board shall except any compound, mixture, Oi.-
preparation containing any stimulant or depressant 8ubstance 
listed in subsections (b), (c), and (d) from the application 
of any pa7tt of this article if the compound, mixture, or pI'epa
ration contains one (1) or more active medicinal ingredients 
not having a stimulant or depressant effect on the central 
nervous system, and if the admixtures are included therein 
in combinations, quantity, proportion, or concentration that 
vitiate the potential for abuse of the substances which have a 
stimulant or depressant effect on the central nervous system. 

Sec. 9. Schedule IV Tests. The board shall recommend 
placement of a substance in schedule IV if it finds that: 

(1) the substance has a low potential for abuse relative to 
substances in schedule III ; 

(2) the substance has curr~ntly accepted medical use in 
treatment in the United States; and 
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(8) abuse of the substance m8yJ~ ~ iimited physical 
dependence or psychological dc~ndence reiBi;1ve to the sub
stances in schedule III. 

Sec. 10. Schedule IV. (a) The controlled substance listed. 
in this section are included in schedule IV. 

(b) Unless specifically excepted or rules listed in another 
sch~dule, any materi~I, compound, mixture, or preparation 
~hIch. co~ta.ins an.y quantity of the folJowing substances, 
mcludmg Its salts, Isomers, and salts of isomers whenever the 
existence of such salts, isomers, and salts of isomers is p0s
sible within the specific chemical designation: 

(1) BaL~bital. 

(2) Chloral betaine; Somilan; Beta-Chlur. 

(8) Chloral hydrate; Noctec . 

. (4) Chlordiazepoxide; Llorium. 

(6) Clonazepam; Clonopin. 

(6) Clorazepate; Tranxene. 

(7) Diazepam; Valium. 

(8) Ethchbrvynol; Placidyl. 

(9) Ethinamate; Valamin; Valmid. 

(10) Flurazepam: Dalmane. 

(11) Mebutamate. 

(12) Meprobamate; Miltown or Equin&l. 

(18) Methohexital; BrevitAl. 

(14) Methylphenobarbital; Mebaral; Mephobarbital 
(15) Oxazepam; Serax. 

(16) Paraldehyde: Paral. 

(17) Petrichloral. 

(18) Phenobarbital. 

(c) Any. material, compound, mixture, or preparation 
which contams any quantity of the follOwing substances, 
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including its salts, isomers (whether optical, position, or geo
metric), and salts of such isomers, whenever the existence of 
such salts, isomers, and salts of isomers is poesible. 

(1) Fenfluramine. 

(d) Unless specifically excepted or unless listed in another 
schedule, any material, compound, mixture, or preparation 
which contains any quantity of the following substance hav
ing a stimulant effect on the central nervous system, includ
ing its salts, isomers (whether optical, position, or geomet
ric), and salts of such isomers whenever the existence of such 
salts, isomers, and salts of isomers is possible within the 
specific chemical designation: 

(1) , Diethylpropion. 

(2) Phentermine. 

(8) Pemoline '(including organometallic and chelates 
thereof). 

(e) The board may except by rule any compound, mixture, 
or preparation containing any depressant substance listed in 
subsection (b), (c), or (d) of this section from the application 
of any part of this article if the compound, mixture, or prepa
rAtion contains one (1) or more active medicinal ingredients 
not having a depressant effect on the central nervous system, 
and if the admixtures are included therein in combinations, 
quantity, proportion, or co"centration that vitiate the poten
tial for abuse of the substaie which have a depressant effE.lct 
on the central nervous systen . 

Sec. 11. Schedule V Tests. The board shall recommend 
placement of a substance in schedule V if it finds that: 

(1) the substance has low potential for abU!5e relative to 
the controlled substances listed in schedule IV; 

(2) the substance has currently accepted medicfLI use in 
treatment in the United States; and 

(8) the substance has limited physical dependence or 
psychological dependence liability relative to the controlled 
substances listed in schedule IV. 
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Sec. 12. Schedule V. (a) The controlled substances listed in 
this section are included in schedule V. 

{b) Any compound, mixture, or preparation containiq 
limited quantities of any of the following narcotic drup, 
which also contains one or more non-narcotie active medicinal 
ingredients in sufficient proportion to confer upon the com
pound, mixtul;~, or preparation, valuable medicinal qualities 
other than those possessed by the narcotic drug alone: 

(1) Not more than 200 milligrams of codeine, or any of 
ita salts, per 100 milliliters or per 100 grama. 

(2) Not more than 100 milligrams of dihydroeodelue, or 
any of its salts, per 100 milliliters or per 100 gI'8IWJ. 

(8) Not more than 100 milligrams of ethyimorphine, 6!
any of ite ::aits, per 100 milliliters or per 100 grams. 

(4) Not more than 2.6 milligrams of diphenoxylate and 
not less than 25 micrograms of atropine sulfate per dosage 
unit. 

(6) Not more than 100 milligrams of opium per 100 
milliliters_-Ol' per 100 grams. 

See. 18. RepUblishing of Schedules. The board shall publish 
the sch~dules at least annually or more often if deemed 
necessary by the board. 

Chapter 3. Registration and Control. 

Sec. 1. Rules. The board may promulgate rules and charge 
reasonable fees relating to the registrlation and control of the 
manufacture, distribution; and dispe71lsing of cont~'olled sub
stances within this state. 

Sec. 2. Humane Societies. (a) Any humane society is entitled 
to receive a limited per:nit only for the purpose of buying, 
possessing, and using sodium pentobarbital to euthanize in
jured, sick, homeless, or unwanted domestic pets and animals 
if it: 

(1) makes appropriate application to the board aceordilll' 
to rules established by the board; and 

(2) pays to the board annually ~ fee for the limited 
permit. 

214 

-, 

(b) All fees collected by the board under this section shall 
be credited to the state board of pharmacy account. 

(c) Storage, handling, and use of sodium pentobarbit9.1 
obtained according to this aection is subject to rules and 
regulations fjf the board. 

Sec. 8. Registration Requirements. (a) Every person who 
manufactures, distributes, or dispenses any controlled sub
stance within thisatate ar who prop<;""es to engage in the 
manufacture, distribution, or dispensing of any controlled 
substance within this state, must obtain _ annually a registra
tion issued by the board in accordance with its rules. 

(b) Persons registered by the board under this article to 
manufacture, distribute, dispenBe, or conduct research with 
controlled substances may possess, manufacture, distribute, 
dispenee, or conduct research with those substances to the 
extent authorized by their registration and in conformity 
with the other provisions of this chapter. 

(c) The following persons need not register and may law-
fully possess controlled substances under this article: 

(1) An agent or employee of any registered manufacturer, 
distributor, or dispenser of any controlled substance if he is 
acting in the usual course of his business or employment. 

(2) A common or contract carrier or warehouseman, or an 
employee thereof, wbose possession of any controlled sub
stance is in the usual course of business or employment. 

(8) An ultimate user or a person in possession of any 
controlled substance under a lawful order of a practitioner 
or in lawful possession of a schedule V substance. 

(d) The board may waive by rule the requirement for 
registration of certain manufactures, distributors, or dis
pensers if it finds it consistent with the public health and 
safety. 

(e) A separate registration is required at each principal 
place of business or professional practice where the applicant 
manufactures, diGtributes, dispenses or possesses controlled 
substances. 
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(f) The board may inspec..'t the establishment of a regis
trant or applicant for registration in accordance with the 
bor,Bd:1 rul •. 

See. 4. ReJiltration. (a) 'nle board· lhall register an ap
plicant to manufacture or distribute controlled lubstances 
unless it determines that the iIIU&I1Ce of that registration 
would be incoD8istent with the public interest. In dC!termin
ing the public interest, the board shall consider: 

(1) maintenance of effective controls against diversion 
of controlled substances into other than legitimate medical, 
acientific, or industrial channela; 

(2) compliance with applicable state and local law ; 

(8) any convictions of the applicant under any federal and 
ltate laws relating to any controlled subetance; 

(4) past experience in the manufacture or distribution of 
controlled substances, and the existence in the applicant's 
establishment of effective controls againat diveraion; . 

(5) furnishitlg by the applicant of false or fraudulent 
material in any application filed under this ar:ticle; 

(6) suspension or revocation of the applicant's federal 
registration to manufacture, distribute, or dispenae con
trolled subatances as authorized by federal law; and 

(7) any other factors relevant to and colUliltent with the 
public health and aafety. 

(b) Registration under 8ubaection (a) of this aeetion does 
not entitle a registrant to manufacture and distribute con
trolled substances in schedules I or n other than thOle speci
fied in the registration. 

(c) Practitioners mUlt be registered to dispense any con
trolled lubstances or to conduct research with controlled 
substances in schedules II through V if they are authorized 
to dispense or conduct research under the law of thil state. 
The board need not require separate registration under this 
chapter for praetitioners engaging in research with non
narcotic controlled substances in sehedulea n through V 
where the registrant is already registered under this chapter 
in another capacity. Practitioners registered under federal 

215 

- ----------------------------~--------~-----------

law to conduct research with schedule I substances may con
duct research with schedule I substances within this state 
upon furnishing the board evidence of that federal regis
tration. 

(d) Compliance by manufactures and distributors with 
the provisions of the federal law respecting registration (ex
eluding fees) entitles them to be registered under this article. 

Sec. 5. Denial, Revocation, and Suspension of Registration . 
. (a) An application for registration or re-registration sub

mitt9d pursuant to and a registration issued under section 8 
of this chapter to manufacture, distribute, or dispense a 
controlled substance may be denied, suspended or revoked by 
the board upon a finding by the advisory committee that the 
applicant or registrant: 

(1) has furnished false or fraudulent material informa
tion in any application filed under this article; 

(2) has violated any state or federal law relating to any 
controlled substance; 

(8) has had his federal registration suspended or revoked 
to manufacture, distribute, or dispense controlled substan
ces; or 

(4) has failed to maintain reasonable controls against 
diversion of controlled substances into other than legiti
mate medical, scientific, or industrial channels. 

(b) The board may limit revocation or suspension of a 
registration or the denial of an application for registration or 
re-registration to the particular controlled substance with 
respect to which grounds for revocation, suspension or denial 
exist. 

(c) If the board suspends or re'vokes a registration or 
denies an application for re-registration, all controlled sub
stances owned or possessed by the registrant at the time of 
suspension or the effective date of the revocation or denial 
order may be placed under seal. 'l'he board may require the 
removal of such substances from the premises. No disposition 
may be made of substances . under seal until the time for 
taking an appeal hat's elapsed 01" until all appeals have been 
concluded unless a court, upon application therefor, orders 

217 

• I • 
• ~...,.~r-,=.~>t':-;>I:; ~.;.!: ~';".4" ,.:::-:,::'.J.';:"'~'''''''':':C _t:..::::::,.r..c:-.-~" -i-':'·<';':'';.'':'IoII-r~~_'··-'_·" • 



-~---------- -~--- ~- - -------------------

the sale of perishable substances and the deposit of the pro
eeeds of the sale with the court. Upon a revocation or denial 
order becoming final, all controlled subatanees may be for
feited to the state. 

(d) The board shall promptly notify the bureau of all 
orders suspending or revoking %'-egistration, all orders denyiDa 
any application for registl'ation or re-registration, and all 
forfeitures of controlled substances. 

Sec. 6. Ord~r to Show Cause. (a) Before recommending a 
denial, SUSJX:nsion or revocation of a registration, or before 
refusing a renewal of registration, the advisory committee 
shall serve upon the applicant or registrant an order to show 
cause why registration should not be denied,-revoked, 01" sus
pended, or why the renewal should not be denied. The order to 
show cause sball contain a statement of the basis therefor 
and shall call upon the applicant or :registrant to appear 
before the advisory committee at a time and place not leu 
than thirty (30) days after the date of service oLths order, 
but in the case of a denial or renewal_offtgiBtration the 
show cause order ahall be served not later than thirty (SO) 
days before the expiration of the registration. These proceed
ings sI1a11 be conducted in accordance with IC 4-22-1 without 
regard to any criminal prosecution or other proceeding. Pro
c:eedings to refuse renewal of registration shall not abate the 
existing registration which shall remain in effect pending the 
outcome of the administrative hE'.aring. 

(b) The advisory committee may recommend suspension, 
and the board may suspend, without an order to show cause, 
any registration simultaneously with the institution of pro
ceedings under section 4 of this chapter, or where renewal of 
registration is refused, if it finds that there is an imminent 
danger to the public health or safety which warrants this 
action. The suspension shall continue in effect the con
clusiot",of the proceedings, including judicial review thereof, 
unleiis sooner withdrawn by the board or dissolved by a court 
of competent jurisdiction. 

(c) Ii an applica~t for re-registration (who is doing busi
ness under a registration previously granted and not revoked 
nor suspended) has applied for re-registration at leut forty
five'(45) days before the date on which the existing reaiatra-
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tion is due to expire, the existing registration of the applicant 
lball automatiea1ly be extended and continue in effect until 
the date on which the board so issues its order. The board 
may extend any other existing registration under the eir
cumstanees contemplated in this section even though the 
registrant failed to apply for re-registration at least forty
five (45) d..fi.ys before expiration of the existing registration, 
with or without request by the registrant, if' the board finds 
that luch extension is not inconsistent with the public health 
and l8fety. 

Sec. 7. Reeords vf Registrants. Persons registered to manu .. 
facture, distribute, or dispense controlled substances under 
this article shall keep records and maintain inventories in 
conformance with the record-keeping and inventory require
ments of federal law and with any additional rules the JJOard 
iuues. 

Sec. 8. Order Forms. Controlled lubatances in eebedules I 
and n shall be dism"buted by a registrant to another regis
trant only pursuant to an order form. Compliance with. the 
provisions of federal law respecting order forms is deemed 
compliance with this section. 

Sec. 9. Prescriptions. (a) Except when dispensed dil'f.ctly 
by a practitioner, other than a phannacy, to an ultimate user, 
no controlled substance in schedule n may be dispensed with
out the written prescription of a practitioner. 

(b) In emergency situations, as defin~d by rule of the 
hoard, schedule n drugs may be dispensed upon oral preacrip. 
tion~ of a practitioner, reduced promptly to writing and filed 
by the pharmacy. Prescriptions shall be retained in con
formity with the requirements of section 7 of this chapter. 
No prescription for a schedule II substance may be refilled. 

(c) Except when dispensed directly by a practitioner, 
other than a pbP..rmacy, to an ultimate user, a controlled sub
stance included in schedule m or IV, which is a prescription 
drug as determined under IC 16-6-8, Ihall not be dispensed 
without a written or oral prescription of a practitioner. The 
prescription Ihall not be filled or refilled more than six (6) 
months after the date thereof or be refilled more than five (5) 
times, unless renewed by the practitioner. 

(d) A eont,olIed substance included in schedule V shall 
not be distributed or dispensed other than for a medical pur
pole. 
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PUBLIC LAw No. 840 

SECTION 96. IC 85-48-4-1, as added by Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec. 1. 
gealiRS'iB a NaFeetie ~ A penon who: 

(1) lmowingly or intentionally manufactures or delivers 
a narcotie drug, pure or adulterated, classified in achedule 
lor II; or 

(2) possesses, with intent to manufacture or deliver, a 
narcotie drug, pure or adulterated, clauified in lChedule 
lor II; 

commits dealing in a narcotic cIrua', a Class B felony. However, 
the offense is a Class A felony if the amount of the dm. 
involved- has an aggregate weight of ten (to) grams or more, 
or if the person delivered. tht mug to a penon under .hteeD 
(18) years of age at least three (3) years hl~ Junior. 

SECTION 97.: - Ie 85-48-4-2, aa added b1 Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec. I
~i~giR a iehedule I, u,. _ III CeBWeRed SHItaDte. A 
person who: 

(1) knowingly or intentionally manufactures or delivers 
a eontrolled 8ubstance, pure or adulterated, elaulfied In 
achedule I, II, or III, except marijuana or baahiah; or 

(2) _ possesses, with intent to manufaeture or deliver, a 
controlled substance, pure or adulterated, classified In 
schedule I, II, or III, except marijuana or h:IJaJah; 

commits dealing in a schedule I, n, or m controlled lubetlnee, 
a Class G B felony. However, the offenae II It CluB A I .. " 
If the person delivered the lubltaace to a person ander 
eighteen (18) years of age at leut three (3) yean hII Junior. 

SECTION 98. IC 86-48-4-8, as added by Acts 1976, P.L. 
148! SECTION 7. fA amended to rend as follows: Sec.. S. 
Dealing iB a BeI!edale ~ GeBtJl8l1ed 8,i:H~(;i.:A »erIOD"ho: a"- _ 
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PUBLIC LAw No. 340 

(1) knowingly or intentionally m8RQf8eWl'eH manufac
t~res or deliver'S a controlled substance, pure or adulterated, 
classified in schedule IV; or 

(2) possesses, with intent to manufacture or deliver, a 
controlled substance, pure or adulterated, classified in 
schedule IV; 

commits dealing In a schedule IV eontroDed substance, a Class 
J) C felony. However, the offe." Is a Class B felony if the 
person delivered the lubstanee to a penon under eighteen 
(18) years of age at least three (3) "ean his JUDIor. 

SECTION 99. Ie 36-48-4-4, as added by Acts 1976, P.L. 
_ 148, SECTION 7, is amended to read as follows: Sec. 4. 

... »ealing in a SeI!edYle ¥ CSRtfelled Sabsta~ei A person wl'1Oi: 

(1) knowingly or intentionally manufactures or delivers 
a controlled substance, pure or adulterated, classified in 
achedule V;-.or 

(2) possesses, with intent to manufacture or deliver, a 
controlled substance, pure or adulterated, classified in 
8chedule I¥ V; 

commits dealing in a schedule V eontl'olled substance, a Class 
D felony. Howevea', the offense is a Class B felony· if the 
pe~D delivered the substance to a person under eighteen 
(18) years of age at least three (3) years his Junior. 

SECTION 100. IC 35-48-4-6, as added by Acts 1976, P.L. 
148, SECTION 7, is J1mended to read as follows: Sec. 6. 
gealiRI' ill a GeaMel'feitSuestanee. A person who: 

(1) knowingly or intentionally creates or delivers a 
counterfeit substance; or 

\ (2) possesses, with intent to deliver, a eounterfeit sub
stance; 

commits dealing in a eounterfeit substance, a Class D felony. 

SECTION 101. IC 85-48-4-6, as added by Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec. 6. I!o&
aessioB eI a Nareotie »Alg. A person who, without a valid 
prescription or order of a practitioner acting in the course of 
his professional practice, knowingly or intentionally possesses 
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a narcetic drug classified in schedule I or II commits posses
Ilion of a narcotic drug, a ChillS D felony. HO'Never, the offense 
II a Class C feloJiy it the amount of the drug' involved has an 
aggregate weight of ten (10) grams or more. 

SECTION 102. IC 85'-48-4-7, as added by Acts 1976, P.L. 
148, SECTION 71 j,famended to read as follows: Sec. 7. 1!98-
8118iOR eI & GentFelleQ &bsta~ A person 'who, without a 
veJid prescription or order of a practitioner acting in the enurse 
of. his professional practice, knowingly or intentionally 'pos
I88ses a controlled substance classified in schedule'I; II, III~ 
IV, or V, except marijuana or hashish, commits possession 
of a controlled Bubstance, a Class D felony. 

SECTION 103. IC 35-48-4»8, as added by Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec.B.·~ 
I8B8i9B oIl!araphel'ABlia. (a> A person whQpa$seSses, with 
intent to violate this article, an iJ)strnrnerit designed for smok
ing or injecting a eo.ntrolied -substance commits possession 
of paraph~rnalia;a Class A misdemeanor. However, the of· 
f~e is a Class D felony if the person has a prior conviction 
of an offense involving paraphernalia. 

SECTION 104. IC 35-48-4-:9, as auded by Acts 1976, P.L. 
148, SECTION 7, is lmlende.~ to re&d as follows~ Sec. 9. ~ 
iq in ParapherRalia. (a> A per,soil who: 

(I> J~""Dwingly or intentionally JBaBHfaetYl"eH manufac
turesor delivers paraphe;.nalia ; 

(2)' possessesll with intent to ~nufacture or deliver,-Jl~
phernalia; 

COJilillit& dealin, iIi:ltariphemaUa, a Class D felony. 

(b) As QHQ ia ~ ~iOBr !!paraphemalia!! "Parapher
nalia" means an instrument used, designed for use, or in
tended for use in ingesting, smoking, administering, or 
preparing marijuana, hashish, hashish oil, or cocainCJ; and 
includes: 

(1) metal, wooden, acrylic, glass, stone, plastic, or ceramic 
marijuana or hashish pipes with or without screens, perma
nent screens, hashish heads, or punctured metal bowls; . 

(2) water pipes designed for use or intended for use with 
marijuana, hashioh, hashish oil, or cocaine; 
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(3) carburetion tube~anddevices; 
(4) smokin,garid c:arburetion masks; 

(5) roach clips; 
(fJ.) ~eparation gins designed for use or intended for use 
in cleaning marijuana; 

(7) cocaine spoons and vials; 

(8) chamber pipes; 

(9) carburetor pipes j 

(10) electric pipes; 

(11) air driven pipes j 

(12) chilams; 

(18) bongs; and 
(14) ice pipes or chillers. 

SECTION 105. IC 35-48-4-10, as added by Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec. 10. Peal
ing iB M&~i;}u&Ba 9l! Ha-shi&h. A parson who: 

(1) knowingly or intentionally manufactures, or delivers 
.. .'.. •. -h Pil-""f"~' ",A •• l.1oe~at~..J ,-,,'it' .' miU'll uana or ~ Manis, .. "', ... '" .., ... .ul,... ..'" ,,, ... 

(2) possesses, with intent to manufacture or deliver, mari
juana or hashish, pure or adulterated; 

commits dealing in marijuana or hashish, a Class ~ ~isde
meanor. However, the offense is a Class D felony (I) If the 
recipient or intended recipient is under eighteen (~8) years 
of age, (ii) if the amount involved is more th~n thlrty .. ~3~) 
grams of marijuana or two (2) grams of has~lsh, o.r (m) ~f 
the person has a prior conviction of an offense mvolvmg mari-
juana or hashish. 

SECTION 106. Ie 35-48-4-11, as added by Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec. 11. Pes
ses&ioB o£ Mar-ijuaaa Ol! Hashish. A person who: 

(1) knowingly or intentionally possesses marijuana or 
hashish; 01" 

(2) knowingly or intentionally grows or cultivates mari
juana or hashish '; or 
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(3) knowing that marijuana is growing on bis premises, 
fails to destroy the marijuana plants; 

commits possession of marijuana or hashish, a Class A mis
demeanor. However, the offense is a Class D felony (i) if the 
amount involved is more than thirty (30) grams of marijuana 
or two (2) grams of hashish, or (ii) if the person has a prior 
conviction of an offense involving marijuana or hashish. 

SECTION 107. IC 35-48-4-12, as added by Acts 1976, P.L. 
148~ SECTION 7, is amended to read as follows: Sec. 12. 
Q}REli~ PiseHMge W!! Pessessian as l4l=st OffeRse. If a 
person who has no prior conviction of an off~nse under this 
e.rticle or under a law of another jurisdiction relating to con
trolled substances pleads guilty to possession of marijuana 
or hashish in an am9liRt ef less tlHm ~ ~ gr:ams of IRH
ij.QaHa 9JC two ~ gl=QmS ef haahMl as a Class A misdt!!n1'2ancr, 
the court, without entering a judgment of conviction and with 
the consent of the person, may defer further proceedings and 
place him in the custody of the court under such conditions 
as the court determines. Upon violation of a condition of 
the custody, the court may enter a judgment of conviction. 
However, if the person fulfills the conditions ?f the custody, 
the court shall dismiss the charges against him. There may 
be only one (1) dismissal under this section with respect to 
a person. 

SECTION 108. IC 35-48-4-13, as added by Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec •. 18. 
GommeR NuisaHeeT (a) A person who knowingly or intenbon
ally visits OF maintaffis a building, structure, vehicle, or other 
place that is used by any person to unlawfully use a controlled 
substance commits visiting a common nuisance, a Class B mis
demeanor. 

(b) A person who knowingly or intentionally maintains 
K' building, structure, vehicle, or other place that is used: 

(1) by persons to unlawfully use controlle,d substances; or 

(2) for unlawfully keeping or selling controlled sub
stances; 

commits maintaining a common nuisance, a Class D felony. 
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SECTION 109. IC 35-48-4-14, as added by Acts 1976, P.L. 
148, SECTION 7, is amended to read as follows: Sec. 14. 
QUeRses RelatiRg te RegiskatienT (a) A person who: 

(1) is subject to IC 35-48-3 and who recklessly, knowing
ly, or intentionally distributes or dispenses a controlled 
substance in violation of Ie 35-48-3; 

(2) is a registrant and who recklessly, knowingly, or in
tentionally manufactures a controlled substance not author
Ized by his registration or distributes, or dispenses a con
trolled substance not authorized by his registration to an
other registrant or other authorized person; 

(3) recklessly, knowingly, or intentionally 'fails to make, 
keep, or furnish a record, notification, order form, state
ment, invoice or infor.mation required under this article; or 

(4) recklessly, knowingly, or intentionally refuses entry 
into any premises for an inspection authorized by this 
article; -, 

commits a Class D felony. 

(b) A person who knowingly or intentionally: 

(1) distributes as a registrant a controlled substance class
ified in sehealiles schedule I or II, except under an order 
form as required by Ie 35-4,8-3; 

(2) uses in the course of the manufacture or distribution 
of a controlled substance a federal or state registration 
number that is fictitious, revoked, suspended, or issued to 
another person; 

(8) furnishes false or fraudulent material information in, 
or omits any material information from, an application, re
port, or other document required to be kept or filed under 
this article; or 

(4) makes, distributes, or possesses a punch, die, plate, 
stone, or other thing designed to print, imprint, or repro
duce the trademark, trade name, or other identifying mark, 
imprint, or device of another or a likeness of any Qf the 
foregoing on a drug or container or labeling thereof 80 as 
to render the drug a counterfeit substance: 

commits a Class D felony. 
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(c) A person who knowingly or intentionally acquires pos
session of a controlled substance by misr~presen'i;ation, fra~d, 
forgery, deception, or subterfuge c{)mmlts a Class A. mIs
demeanor. However, the offense is a Class D felony. If the 
person has a prior conviction of an offense under thIS sub-
section. 

SECTION 110. IC 85-50-1-1, as added by Acts 1976, P.L. 
148 SECTION 8 is amended to read as follows: Sec. 1. 
AutMr-ity tG Sen~ The court shall fix the penalty of and 
sentence a person convicted of an offense. 

SECTION 111. IC 35-50-1-2, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec:. 2. 
G ti.ve aRd (;oReQRent ~rmtn (a) Except as prOVIded 
:&Rs::etioRs subsection (b) anEi ~ of this section, a term 
10 811 f' . onment the court shall determine whether terms 0 Impns 
begiR8 ~ date ~ seRteRee is imp9sed shall be served con-
eurrenUy or consecutively. 

(b) A If a person wile commits a crime: while he is A
leased Ir-om lawlul deteRtien peRdiRg mal 9R &J,\otRe~ &barge 
EIees BOt begiR se~ a teAR '91 impriB9~ment imposeEl Ie!! 
~M er-ime uRtiI he eempletes an~ term imposed 191= a eeB

¥iMleR aReiRtf ~ eI ~ ~ eharge, 

(1) after having ~:.n arrested for another crime; and 

(2) before the date he ili'discharged from probation, pa
role, or a term of imprisonlb~!lt imposed for that other 
crime; 

the terms of imprisonment for the crimes shall be se~ed eon
secutively, regardless of the order in which the er.\mea are 
tried and sentences are imposed. 

~ A term 01 imprieeRmeM imposed en a persea Io~ 

~ eseape .(.I(; 35 44 3 G) ; 

~ .. eJ!ime eammitteEI while he is &B eseapee IHIB JawIyI 

EleteBtioBi 
.00- failare to appeQ!! .(.I(; 35 44 3 7) ; H ' 

~ a eRma eemmitteQ while he i8 impr-isoned is a peaaI 
faeilitYi 
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Mgms UpeR bis ~pl~ the term eI impAeoameM undeJl 
whieh he waG imprisoned e,t the time 91 his 88Mpa, o!! UpoR 
his eempletiRg: ~ tenD o~ imprcisoRmeat imposed feJ! 8OIR

missioR 91 the erime in eoRReetioB with whish he failed • 
appear., 

SECTION 112. IC 85-50-1-8, as added by Ac'l:s 1976, P.L. 
148, SECTION 8, is amended to read as follows: S~. 8. GoHe. 
(a) A person who is convicted of an offense is liable for costa, 
Hless the eemt liads etheFWise. Costs are Dot a part of the 
sentence and may not be suspended. 

(b) If a person is acquitted or an indictment or infonna
tion is dismissed by order of the court, he is not Uable for 
costs. 

SECTION 113. IC 35-50-1-4, as added by Acts 1976, P.L. 
148, SF..cTION 8, is amended to read as follows: Sec. 4. »Ie
fFaRehisemeRt. A person imprisoned for a crime shall he is 
disfranchised during his imprisonment. 

SECTION 114. IC 85-50-2-1: as added by Acta 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 1. ~ 
niti9lft As used in this chaRter, "felony conviction" means a 
conviction, in any jurisdiction at any time, witIll respect to 
which the fOnvieted person MaW might have been imprison8d 
for more than one (1) year,; but It does not include a convic
tion with respect to which the person has been pardoned or a 
eonviction of a Class A misdemeanor under section 7 (b) 01 
this chapter. 

SECTION 115.. IC 85-50-2-2, &3 added by Acts 1976, P.L. 
148, SECTION, 8, is amended to read as follows: Sec. 2. Sus
peasio&j ~robatiEmr (a) The court may suspend any part of 
a sentence for a felony unIsss: 

(1) the person has a prior unrelated felony conviction ~ or 

(2) the felony committed was murder (lC 85-42-1-1) j bat
tery (Ie 85-42-2-1) with a deadly weapon j kidnapping (IC 
85-42-8-2) j confinement (lC 85-42-8-8) with a deadly 
weapon j rape (IC 85-42-4-1) ~ loRe ere&~ a 8aBHantiaJ 
l!isk o~ ser-ious ~ iRj~ with a deadly weapon' uaJaw. 
IwI criminal deviate conduct (lC 85-42-4-2) ~ Ior.:e ereM-
182 a 8u9staRtiai risk e~ 88M~'8 ~ iRjUF¥ with a deadlY' 
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weapon; child molesting (lC 35-42-4-3) as a Class A or 
Class B felony; robbery (IC 35-42-5-1) resulting in serious 
bodily injury or with a deadly weapon; arson (lC 35-43-1-1) 
for hire orarSOR resulting in serious bodily injury; burglary 
(lC 35-43-2-1) resulting in serious bodily injury or Bur.gla~ 
with a deadly weapon; rOOhery ~ 35 43 3 1) ~g: in 
seR9Hs bedi~ in~ ~ rehhery wi~h a deadly weap9R j re
sisting law enforcement (IC 35-44-3-3) with a deadly 
weapon; escape (IC 35-44-3-5) with a deadly weapon; riot
ing (IC 35-45-1-2) with a deadly weapon; or dealing in a 
narcotic drug (IC 35-48-4-1) as a Class A felony. 

(b) WIleR Whenever the court suspends a sentence for a 
felony, it shall place the person on probation under IC 
85-7 for a fixed period to end not later than the date the sus
pended sentence expires. 

SECTION 116. IC 35-50-2-3, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 3. Gapi
W ~~ A person whe eemmits a eapital 1el9RY shall he 
put ~ 6eath. (a) A person who commits murder shall be im
prisoned for a fixed term of forty (40) years, with not more 
than twenty (20) years added for aggravating circumstances 
or not Inore than ten (10) years subtracted for mitigating 
drcumstances; in addition, he may be fined Dot more than 
ten thousand dollars ($10,000). 

(b) Nofwithstanding subsection (a) of this section, a per
BOn who commits murder may be sentenced to death under 
eec:tioD 9 of 'this chapter. 

SECTION 117. IC 35-50-2-4, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 4. Glass 
A FaIoRY>- A person who commits a Class A felony shall be 
imprisoned for a fixed term of thirty (30) years, with Dot 
less more than twenty (20) years nm: nKl':Fe thy ~ ~ 
~F8 added for aggravating circumstances or not more than 
ten (10) years subtracted for mitigating circumstanct;s; in 
addition, he may be fined not more than ten thousand dollars 
($10,000). Hewe:veli H he has a prioF eFelated eolWieti9R ef 
a Qass A feJoR)7 he shall he impRs9Red ~ IKe, 01= if he has 
two ~ 91= more .mop UBl=elMed H~ eon:PJiMi9R8, he shall 
he impr-i89Red iol= a fiH4 teAR ei ROt less tban twemy ~ 
~r8 ~ IRON ~ eip~ ~ y .... 
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SECTION 118. IC 35-50-2-5, as added by Acts 1976, P.L 
148, SECTION 8, is amended to read as follows: Sec. 5. GIaeA 
B ~ A person who commits a Class B felony shall be 
imprisoned for a fixed term of ten (10) years, with Dot more 
than ten (10) years added for aggravating circumstances or 
Dot more than four (4) years subtracted foi' mitigating cir
cumstances; in addition, he may be fined not more than ten 
thousan~ dollars ($10,000). Hewe7.!eF, H he has iwo ~ 9r 
more P~F Q.nrelMed HIOR¥ eew:ieti9R8, he shall he impFis-
0ReEI foJ! a ~ teFm ~ Ret Jess thy teR ~ !'Mrs ReI! 
m&r-e than ~ ~ ¥e&Mr 

SE.9TION'~19 .. IC 35-50-2-6, 8S added by Acts 1976, P.L. 
148, SECTION 8, IS amended to read as follows: Sec. 6. Glass 
~ ~l~ A person who commits a Class C felony shall be 
ImprIson¥.d for a fixed term of five (5) years, with not more 
than three (3) years added for aggravating circumstances or 
not more than three (3) years subtracted for mitigating cir
cumstances; in addition, he may be fined not more than ten 
thousand dollars ($10,000). He't¥eve17 H he has iwo ~ 9J! 

more pr-ioF .ere]Med 1eI9R~ eoIWietieRS, he shall he impris-
9nea fo~ a ~ t&ml ei Ret less tby ~ (i). ~FB ROF meN 
thaR thiJ:t.~gh~ ~ vear-s. . 

SECTION 120. Ie 35-50-2-7, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 7. Glass 
I) ~19RYi (a) A person who commits a Class D felony shall 
be Imprisoned for a fixed term of two (2) years, with not 
more than two (2) years added for aggravating circum
stances; in addition, he may be fined not more than ten thou
sa~d do!Jars ($10,000). Hewever, H he has ~ ~ 91= mere 
P:!.l19r- QRF9la~ed HieRy eeJP:ie~jOR8y he. shall he impris9Red IeF 
a Ii*8d tieRB ei Ret less thy ~ ~ ~r8 ~ IROI!e ~haD 
thl~HF {34t ~ 

(b) Notwithstanding SUbsection (a) of this section if a 
~erson has committed a Class D felony, the court may 'enter 
Judgment of conviction of a Class A misdemeanor and impose 
sentence accordingly. The court shall enter in the record~ .. in 
detail, the reason for its action wheR whenever it exercises 
the power granted in this subsection. 

SECTION 121. Ie 35-50-2-8, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 8. 
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l)eusJiRg eI ~ Autherised. II a perseR eigh~een ~ ~ 
ekl er eI6eF ¥ieIMes see~ieRs ~ 2r a, er " eI IG 81i 48 4 ~ 
&is~risutiRg a eentrelled susstaRee *e a perseR QR&e}: eigh
teaR ~ ~ eI age aM ai IeaM ~ ~ ~ eI age 
his jURiell he IRa,: Be impriS&Reti fer a HREI Wm eI 6p *e 
twiee ~ etherwise autherised ~ ihis ahapter. (a) The 
Itate may seek to have a person sentenced as an habitual 
offender for any felony by alleging, on a page separate from 
the rest of the charging instrument, that the person has ac· 
cumulated two (2) prior unrelated felony convictions. A per· 
son who is found to be an habitual offender shall be im· 
prisoned for an additional fixed term of thirty (30) years, 
to be added to the fixed term of imprisonment imposed under 
section 3, 4, 5, 6, or 7 of this chapter. 

(b) After he has been convicted and sentenced for a 
felony committed after sentencing for a prior unrelated felony 
conviction, a person has accumulated two (2) priar unre· 
Iated felony convictions. However, a conviction does not count, 
for purposes of this subsection, if: 

(1) it has been set aside; or 

(2) it is one for which the person has been.pardoned. 

(c) If the person was convicted of the felony in a jGry 
trial, the jury shall reconvene for the sentencing hearing; 
if the trial was to the court, or the judgment was entered on 
a guilty plea, the court alone shall conduct the sentencing 
hearing, under Ie 35·4.1·4·3. 

(d) The jury (if the hearing 1& by jury), or the ~urt (if 
the~earing is to the court alone), may find that the person 
1& an habitual offender only if the state has proved beyond a 
reasonable doubt that the person had accumulated two (2) 
prior unrelated felony convictions. 

SECTION 122. Ie 35-50.2_ as added by Acts 1976, P.L. 
148, SECTION 8, is amended by adding a NEW section 9 
to read as follows: Sec. 9. (a) The state may seek a death 
sentence for murder by alleging, on a page separate from 
the rest of the charging instrument, the existence of at least 
one (1) of the aggravating circumstances listed in subsec
tion (b) of this section. In the sentencing hearing after a 
person is convicted of murder, the state must prove beyond 
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a reasonable doubt the' existence of at least one (1) of the 
aggravating c,ircumstancea alleged. 

(b) The aggravating circumstances are as follows: 

(1) The defendant committed the murder by intentionally 
killing the victim while committing or attempting to com. 
mit arson, burglary, child molesting, criminal deviate con. 
duct, kidnapping, rape, or robbery. 

(2) The defendant committed the murder by the unlawful 
detonation of an explosive with intent to injure person or 
damage property. 

(8) The defendant committed the murder by lying in wait. 

(4) The defendant who committed the murder was hired 
to kill. 

(5) The defendant committed the murder by hiring an. 
other person to kill. 

(6) The victim of the murder was a corrections employee, 
fireman, judge, or law enforcement officer, and either (i) 
the victim was acting in the course of duty or (ii') the 
murder was motivated by an act the victim performed 
while acting in the course of duty. 

(7) The defendant has been convicted of another murder. 

(8) The defendant has committed another murder, at any 
time, regardless of whether he has been convicted of that 
other murder. 

(9) The defendant was under a sentence of life imprison
ment at the time of the murder. 

(c) The mitigating circumstances that may be considered 
under this section are as follows: 

(1) The defendant has no significant history of prior 
criminal conduct. 

(2) The defendant was under the influence of extreme 
mental or emotional disturbance when he committed the 
murder. 

(3) The victim was a participant in, or consented to, the 
defendant's conduct. 
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(4) The defendant was an accomplice in a murder com~ 
mitted by another person, and the defendant's participation 
was relatively minor. 

(5) The defendant acted under the substantial domination 
of another person. 

(6) The defendant's capacity to appreciate the criminality 
of his conduct or to conform his conduct to the require
ments of law was substantially impaired as a result of 
mental disease or defect or of intoxication. 

(7) Any other circumstances appropriate for considera
tion. 

(d) If the defendant was convicted of murder in a jury 
trial, the jury shall reconvene for the sentencing hearing; if 
the trial was to the court, or the judgment was entered on 
a guilty plea, the court alone shall conduct the sentencing 
hearing. The jury, or the court, may consider all the evidence 
introduced at the trial stage of the proceedings, together 
with new evidence presented at the sentencing hearing. The 
defendant may present any additional evidence relevant to: 

(1) the aggravating circumstances alleged; or 

(2) any of the mitigating circumstances listed in subsec
tion (c) of this section. 

(e) If the hearing is by jury, the jury shall recommend 
to the court whether the death penalty should be imposed. 
The jury may recommend the death penalty only if it finds: 

(1) that the state has proved beyond a reasonable doubt 
that at least one (1) of the aggravating circumstances 
exists; and 

(2) that any mitigating circumstances that exist are out
weighed by the aggravating circumstance or circumstances. 

The court shall make the final determination of the sentence, 
after considering the jury's recommendation, and the sen
tence shall be based on the same standards that the jury was 
required to consider. The court is not bound by the jury's 
recommendation. 

(f) If a jury is unable to agree on a sentence recom
mendation after reasonable deliberations, the court sJulll dis-
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charge the jury and proceed as if the hearing had been to the 
court alone. 

(g) It the hearing is tc the court alone, the court shall 
sentence the defendant to death only if it finds: 

(1) that the state has proved beyond a reasonable doubt 
that art least one (1) of the aggravating circumstances 
exists; and . 
(2) that any mitigating circumstances that exist are out
weighed by the aggravating circumstance or'circumstances. 

(h) . A death sentence is subject to automatic review by 
the supreme court. The review, which shall be heard unde.r 
rules adopted by the supreme court, shall be given priority 
over all other cases. The death sentence may not be executed 
until the supreme court has completed its review. 

SECTION 123. IC 35-50-3-1, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 1 ... 
8u~ I!roBatioBr (a) The court may suspend any part 
of a sentence for a misdemeanor. 

(b) When Whenever the court suspends a se.ntence for a 
misdemeanor, it may place the person on probatIon under IC 
85-7 for a fixed period of not more than one (1) year. 

SECTION 124. IC 35-50-8-2, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec .. 2. 
Qass A Misaemeano!!. A person who commits a Class A mIS
demeanor shall be imprisoned for a fixed term of fiot more 
than one (1) year; in addition, he may be fined not more 
than five thousand dollars ($5,000). 

SECTION 125. IC 35-50-3-3, ltS added by Acts 1976, P.L. 
148, SECTION 8, is amended to read a~ follows: Sec .. 8. 
Qass B MisaemeanoI;- A person who commIts a Class B mIs
demeanor shall be imprisoned for a fixed term of not more 
than one hundred eighty (180) days; in addition, he may be 
fined not more than one thousand dollars ($1,000). 

SECTION 126. IC 35-50-4-1, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 1. 
Suspefl8iGlh The court may suspend the fine aM eosts for an 
infraction and release the person on the condition that he 
not. repeat the offense for a fixed period of not more than 
on~ (1) year from the ds,te of sentencing. 
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SECTION 127. IC 85-50-4-2, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 2. 
G1868 A Wm&tionT A person who'commits a Class A infrac
tion shall be fined not more than ~ buHle6 ten thou.&and 
dollars {$aoot ($10,000). 

SECTION 128. IC 85-50-4, as added by Acts 1976, P.L. 
148, SECTION 8, is amended by adding a NEW section 8 
to read as follows: Sec. 8. A person who commits a Class 
B infraction shall be fined not more than one thousand dollars 
($1,000). 

SECTION 129. IC 85-50-4, as added by Acts 1976, P.L. 
148, SECTION 8, is amended by adding a NEW section 4 
to read as follows: Sec. 4. A person who commi.ts a Class 
C infraction shall be fined not more than five hundred dollars 
($500). 

SECTION 180. IC 85-50·5-1, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 1. 
Pe~ iol= &i~ w Offieial MiseeRdaet. WheD a pablie 
HF¥aRt Whenever a person is convicted of bribery ~ 
(IC 85-44-1-1) or official misconduct URdel: (IC 85-44-1-2), 
the court may include in the sentence an order rendering 
the paWie ~nt person incapable of holding a public office 
of trust or profit for a deteFminate fixed period of !lot more 
than ten (10) years. 

. SECTION 181. IC 85-50-5-2, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 2. 
AJteFRati.,e ~ST In the alternative to the provisions concern
ing fines in eliapteFB :I 8HQ 3 eI thhl article, a person may 
be fined a sum equal to twice his pecuniary gain, or twice 
the pecuniary loss sustained by victims of the eRme offen a 
he committed. 

SECTION 182. Ie 85-50·6-1, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: Sec. 1. 
PaFeIe. (a) A person imprisoned for a felony shall be released 
on parole UpeR eempjeting when he completes his seRteR68 
fixed term of imprisonment, less geM the credit time he 
has earned with respect to that term. 

(b) A person is remains on parole from the date of his 
release until his seRteR6e fixed term expires, unless his parole 

234 

i 

I 
I . 

~ 
"!4~otO:f . ..d. 

C· 

PUBLIC LAw No. 840 

Is revoked or he is discharged e&l'Jiel' from that term by 
the Indiana parole board. Hew8'l8l' b any event, if his parole 
fa not revoked, 1M the parole board ,ball IMt dileltll'e. .... 
eharge him not more than one (1) year after the aate of 
his release. 

(c) A person whose parole is revoked shall be imprisoned 
for the remainder of his senteRee fixed term. However, he 
shall again be released Qf)9R eempletiRg on parole when he 
completes that remainder, less gaeQ the eredit time he hu 
earned since the revocation eI PH&Ie. NetwitAstanQi.Rge ~ 
~ the IRaiaRQ .The parole board may reinstate a peHeB 
him OJ~ parole at any time sahseqaent te saW after the revo
cation. For purposes of this subsection, the time the perllOn 
spent on parole before the revocation does not diminish the 
remainder of his fixed term. 

SECTION 188. Ie 35-50.6-2, as added by Acts 1976, P.L. 
148, SECTION 8, as amended to read as follows: Sec. 2. 
Release frem ImprisomRent fep a MisdemeaB9F. A person 
imprisoned for a misdemeanor shall be I'eleaeed y.peR eemplet 
iRg discharged when he completes his sentenee fixed term 
of imprisot~ment, less gee4 the credit time he has earned 
with respect to that term. 

SECTION 184. IC 35-50-6-8, as added by Acts 1976, 
P.L. 148, SECTION 8, is amended to read as follows: Sec. 
3. Goed ~ime Glasses. (a) A person assigned to Class I earns 
one (1) day of ge9d credit time for each day eI impriSORIR8Rt 
he is imprisoned for a crime or confined awaiting trial or 
sentencing. 

(b) A person assigned to Class II earns one (1) day of 
good credit time for every two (2) days eI impFis9R1R8M 
he is imprisoned for a crime or confined awaiting trial or 
sentencing. 

(z) A person assigned to Class III earns no geM uedlt 
time. 

SECTION 135. Ie 35·50.6·4, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as follows: See. 4. 
Geed ~me AssigMReMs. (a) A person wBe ~ imprisoned 
shall for a crime or confined awaiting trial or &entencml' 
Is initially he assigned to Class I. 
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(b) A person may be reassigned to Class n or Class m 
jf he violates a rule or regulation of the department of correc
tion. However, he must be granted:1 hearing before a hearing 
committee appointed by the iliFeeteF &I the di¥isia ~ elassifi 
mioo 8Hd treatment &I tI\e d~artIneRt eommissloner of cor
rection or hisdesJgnee, and the committee m1ist find that 
rfYSssignment is an appropriate diacipUnBr7 action for the 
Violation. 

(c) In connection with the hearing granted under sub-
section (b) of this section, the person is entitled: 

(1) to receive written notice of the fact that reassignment 
is contemplated; 

(2) to appear and speak in his behalf at the hearing: 

(8) to request. to have witnesses teatif7 in his behalf: 
and 

(4) to confront and cross-examine! witnesses supporting 
the reassignment, unless the hearing committee specifically 
finds good cause for not allowing confrontation or cross
examination of a particular witness. 
(d) The commissioner of correction, or, lulljeet k tJy 

eemmiBsieReFs aPPR"l-aJ, *he peH&n iB ehaqe &I *he penal 
faeili~ 9J: preg.Fa1R 81! *he direMel' $I *he di¥isiea &I eJasGiA. 
eatien 8Rd tr,eMlRellt his designee, may reassign a person 
from Class III to Class I or II or from Class II to 
Class I. 

SECTION 186. IC 85-50-&.5, as added by Acts 1976, P.L. 
148, SECTION 8, is amended to read as 'follows: Sec. 6. 
l)epFi~i9ll &I Gee4 ~ (a> A person may be deprived 
of any peHieB part of the eeed eredit time he has' earned 
if he violates a rule or regulation of the department of corree-. 
tion. However, he must be granted a hearing before a hearing' 
committee appointed by the diFeeter ot lIle 4Wlsitm &I slassifi
eatien &Ilti tFeatmen~ eI ~ depaRm8llt eommJssioner of cor
rection or his designee, and the committee must find that 
deprivation of geed er~it time is tM HI¥ an appropria,te 
disciplinary action for the violation. wMa Whenever a person 
Is deprived ofgeeQ credit time, he aW may also be reassigned 
to Class D or III. 
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(b) In connection with the her,.ring granted under subsec
tion (a> of this section, the person has the four (4) rights 
listed in section 4(c) of tliis chapter and also is entitled 
to: 

(1) the assistance of a lay advocate of his choice (institu
tional staff member or another inmate FeBeBtly confined 
in the same facility, who is not then 'in segregation) ; 

(2) a written statement of the committee's findings; and 

(3) an administrative review of the committee's decision 
by the commissioner of correction. 

(c) The commissioner of correction, or, 1MIh3ee~ fie ~ 
eemmissieAeH 8J)pre'lal, the peF89B in eharge e# ~ penal 
fa6ility ell pregram 81! *he direefier &I ~ 4i¥isiell eI elBoBsifi 
eMien aBEl tl'eatmw his designee, may restore any partiell 
part of geed the eredit time *hat is takeIl away of which 
a person is deprived under this section. 

SECTION 137. IC 35..&0-&.6, as added by Acts 1976, P.II. 
148, SECTION 8, is amended to read as follows: Sec. 6. 
);)e~ee &I SeeaRty Net a Faefier'. A perSQn imprisoned for 
& crime earns good credit time irrespective of the degree 
of security to which he is assigned by the department of 
correction. However, a person do~ not earn eredit time while 
on parole Qf probation. 

SECTION 9. IC 16-6 is amended by adding a new chapter 
8.5 to read as fallows: 

Chapter 8.5. Enforcement of Phannacy Regulations. 

Sec. 1. Powers of Enforcement Officers. (a) Each mem
ber of the state board of phannacy and its designated employ
ees and all law enforcement officers of Indiana are primarily 
responsible for the enforcement of all laws and regulations of 
Indiana relating to controlled substances, except that the board 
is primarily responsible for making accountability audits of 
the supply and inventory of controlled substances. 

(b) Any officer or employee of the state board of phar-
macy designated by the board may: 

(l) carry firearms in the perfonnance of l~is official 
duties; 

(2) execute and serve search warrants, arrest warrants, 
administrative inspection warrants, subpoeans, and sum
monses issued under the authority of this state; 
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(8) make arrests without warrant for any offense relat
ing to controlled substances committed in his presence, or 
if he has probable cause to believe that the person to be 
arrested has committed or is committing a felony relating 
to controlled substances; 

(4) make seizures of property under this chapter; or 

(5) perform other law enforcement duties as the board 
designates. 

Sec. 2. Administrative Inspections and Warrants. (a) Iuu
ance and execution of administrative inspection warrants must 
be as follows: 

(1) A judge of any court of tecord within his jurisdiction, 
and upon proper oath or affirmation showing probable 
cause may issue warrants for the purpose of conducting ad
mini;trative inspections authorized by this chapter, and 
seizures of property appropriate to the inspections. For 
purposes of the issuance of administrative inspection war
rants, probable cause exists upon showing a valid public 
interest in the effective enforcement of this chapter, suf
ficient to justify administrative inspection of the area, 
premises, building, or conveyance in the circumstances 
specified in the application for the warrant. 

(2) A warrant shall be issued only upon an affidavit of 
a designated officer or employee having knowledge of the 
facts alleged, sworn to before the judge, and establishing 
the grounds for issuing the warrant. If the judge is satis
fied that grounds for tIle application exist or that there is 
probable cause to believe they exist, he shall iuue a war
rant identifying the area, premises, building, or conveyance 
to be inspected, the purpose of the inspection and if appro
priate, the type of property to be inspected. The warrant 
must: 

(i) state the grounds for its issuance and the name of 
'each person whose affidavit has been taken in 8Upport 
thereof; 

(ii) be directed to a person authorized by section 1 of 
this chapter to execute it; 

(iii) command the person to whom it is directed to inspect 
the area, premises, building, or conveyance identifie<! for 
the purpose specified and, if appropriate, direct the Belzure 
of the property specified; 

(iv) identify the item or types of property to be seized, 
if any; and 
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(v) direct that it may be 'served during normal business 
hours and designate the judge to whom it sh!lll be returned. 

(8) A warrant issued under this section must be executed 
and ret~ll'ned within ten (10) days of its date unless, upon 
a showmg of a need for additional time:, the court orders 
othe~se. If property is seized under a warrant, a copy shall , 
be gIven to the person from whom or from whose premises 
the property is taken, together with a receipt for the prop
erty taken. The return of the warrant shall be made 
promptly, accompanied by a written inventory of any prop
erty taken. The inventory shall be made in the presence of 
'the person executing the warrant and of the person from 
whose possession or premises the property was taken if 
present, or in the presence of at least one cz'edible pe~on 
other than the person executing the warrant. A copy of 
the inventory shall be delivered to the person from whom 
or from whose premises the property was t9.ken and to the 
applir.ant for the warrant. 

(4) The judge who has issued a warrant shall attach 
thereto a copy of the return and all papers returnable in 
connection therewith and file them with the clerk of the 
circuit or superior court for the judicial circuit in which the 
inspection was made. 

(b) The board may make administrative inspections of 
c?ntrolled premises in accordance with the following provi
sums: 

(1) As used in this section, "controlled premises" means: 

(i) places where persons registered or exempted from 
registration requirements under IC 35-48-3 are required to 
keep records; end 

(ii) places including factories, warehouses, establish
ments, and conveyances in which persons registered or ex
empted from registration requirements under IC 35-48-3 
are per~itted to possess, manufacture, compound, process, 
sell, delIver, or otherwise dispose of any controlled sub
stance. 

(2) ~hen authorized by an administrative inspectio!l war
rant 18sUOO pursuant to subsection (a) of this sectiion an 
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officer or employee designated by the board, upon present.. 
ing the warrant and appropriate credentials to the owner, 
operator, or agent in charge, may enter controlled premises 
for the purpose of conducting an administrative inspection. 

(3) When authorized by an administrative inspection war
rant, an officer or employee designated by the board may: 

(i) inspect and copy records required by IC 85-48-3 to be 
kept; 

(ii) inspect, within reasonable limits and in a reasonable 
manner, controlled premises and all pertinent equipment, 
finished and unfinished ~aterial, containers and labeling 
found therein, and, except as provided in paragraph (5) of 
this subsection, all other things therein, including reco!'ds, 
files, papers, processes, controls, and facilities bearing on 
violation of laws relating to controlled substances; and 

(iii) inventory any stock of any controlled substance 
therein and obtain samples thereof. 

(4) This section does not prevent the inspection without a 
warrant of books and records under an administrative su~ 
poena issued in accordance with Ie 4-22-1, nor dOO$ it pre- ' 
vent entries and administrative inspections, including seiz
ures of property, without a warrant: 

(i) if the owner, operator, or agent in charge of the con
trolled premises consents; 

(ii) in situations presenting imminent danger to health or 
safety; 

(iii) in situations involving inspection of conveyances if 
there is reasonable cause to believe that the mobility of the 
conveyance makes it impracticable to obtain a warrant; 

(iv) in any other exceptional or emerge~cy circumstance 
where time or opportunity to apply for a warrant is lack
ing; or 

(v) in all other situations in which a warrant is not con
stitutionally required. 

(6) An inspection authorized' by this section may not ex
tend to financial data, sales data (other than shipment 
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data), or pricing data unless the owner, operator, or agent 
in charge of the controlled premises consents in writing. 

See. 3. Inj unctions. Any court of record has jurisdiction to 
restrain or enjoin violations of laws relating to controlled 
substances. 

Sec. 4. Cooperative Arrangements and Confidentiality. 
(8) The state board Qf pharmacy shall cooperate with 
federal and other state agencies in discharging its responsi. 
bilities concerning traffic in controlled substances and in 
Bupprea13ing the abuse of controlled substance&. To this end, 
it may: 

(1) arrange for the exchange of information among gov
ernmental officials conet:rn.ing the use and abuse of con
trolled substances; 

(2) coordinate and cooperate in training programs con
cerning controlled substance law enforcement at local, state, 
and federal levels; 

(3) cooperate with the United States Drug Enforcement 
Administration by establishing a centralized unit to accept, 
catalogue, file, and collect statistics, including records of 
drug dependent persons and other controlled substance law 
offenders within the state, and make the information avail
able for federal, state and local law enforcement purposes 
(It may not furnish the name or identity of a patient or 
research subject whose identity cannot be obtained under 
subsection (c) of this section.) ; and 

(4) conduct programs of eradication aimed at destroying 
wild or illicit growth of plant species from which controlled 
substances may be extracted. 

(b) Results, information, and evidence received from the 
Drug Enforcement Administration relating to the regulatory 
functions of this chapter, including results of inspections con
ducted by it, may be relied and acted upon by the board 
in the exercise of its regUlatory functions. 

(c) A practitioner engaged in medical practice or research 
is not required or com~lled to furnish the name or identity of 
a patient or research subject to the board, nor may he be com
pelled in any state or local civil, criminal, administrative, 
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legislative, or other proceedinp to fumish the name or iden
tity of an individual that the practitioner is obligated to keep 
confidential. 

Sec. 5. Forfeitures. (a) The following are lubject to for-
feiture: 

(1) All controlled substances that are or have been unlaw
fully manufactured, distributed, dispensed, acquired, or 
possessed, or with respect to which there bas been any act 
by any person in violation of laws relating to controlled 
substances. 

(2) All raw materials, products, and equipment of any 
kind which are used, or intended for use, in unlawfully man
ufacturing, compounding, processing, delivering, importing, 
or exporting any controlled substance. 

(8) All property that is used, or intended for use, as a 
container for property described in paragraph (1) or (2) of 
this subsection. 

(4) All conveyances, including vehicles, that are used, 
or intended for use, to transport, or in any manner to facili
tate the transportation, for the purpose of sale, receipt, pos
session, or concealment of property described in paragraph 
(1) or (2) of this subsection, but: 

(i) a conveyance used by any person as a common carrier 
in the transaction of business as a common carrier is not 
subject to forfeiture under this section, unless it appears 
that the owner or other person in charge of the conveyance 
is a consenting party or privy to a violation of a law relat
ing to controlled substances; 

(ii) a conveyance is not subject to forfeiture under this 
section by reason of any act or omission established by the 
owner thereof to have been committed or omitted without 
his knowledge or consent; 

(iii) a conveyance is not subject to forfeiture for a viola
tion of sections 4, 6, 7, 8, 10, or 14 of Ie 85-48-4; and 

(iv) a forfeiture of a conveyance encumbered by a bona 
fide security interest is subject to the interest of the se
cured party if he had no knowledge of the act or omission. 
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(5) All books, records, and research products and ma
terials, including formulas, microfilm, tapes, and data 
which are used, or intended for use, in violation of a law 
relating to controlled substances. 

(b) Property subject to forfeiture under this chapter may 
be seized by any enforcement officer upon process issued 
by any state court of record having jurisdiction over the prop
erty. Seizure without process may be made if: 

(1) the seizure is incident to an arrest, to a search under 
a search warrant, or to an inspection under an administra
tive inspection warrant; 

(2) the property subect to seizure has been the subject 
of a prior judgment in favor of the state in a criminal in
junction or forfeiture proceeding; 

(3) the state board of pharmacy has probable cause to 
believe that the property is directly or indirectly danger
ous to health or safety; or 

(4) the board has probable cause to believe that the prop
erty was used or is intended to be used in violation of a 
law relating to controlled substances. 

(c) IIi the event of a seizure under subsection (b) of this 
section, proceedings under subsection (d) shall be instituted 
promptly. 

(d) Property taken or detained under this section is not 
subject to replevin, but is deemed to be in the custody of the 
board subject only to the orders and decrees of the court hav
ing jurisdiction over the forfeiture proceedings. When prop
erty is seized under this chapter, the board may: 

(1) place the property under seal ; 

(2) remove the property to a place designated by it; or 

(3) take custody of the property and remove it to an ap
propriate location for disposition in accordance with law. 

All property seized under this chapter shall be retained by the 
board until all proceedings in which the property may be 
involved have concluded. 
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(e) When property is forfeited under this chapter, the 
board shall : 

(1) sell any property which by law is not required to be 
destroyed, which has a monetary value, and which is not 
harmful to the public (The proceeds shall be used for pay
ment (if all proper expenses of the proceedings for forfei
ture and sale, including expenses of seizure, maintenance 
of custody, and advertising and court costs. All proceeds in 
excess of expenses shall be paid into the common school 
fund of the state.) ; 

(2) take custody of any property which has nt'monetary 
value or which cannot lawfully be sold and rQ\.nove it for 
disposition in accordance with administrative rule; or 

(3) forward it to the Drug Enforcement Administration 
for disposition. 

(f) Controlled substances listed in schedule I that are un
lawfully possessed, transferred, sold, or offered for sale are 
contraband and shaH be seized and summarily forfeited to the 
state. Controlled substances listed in schedule I, which are 
seized or come into the possession of the state, the owners of 
which are unknown, are contraband and shall be summarily 
forfeited to the state. 

(g) Species of plants from which controlled substances 
in schedules I and II may be derived which have been unlaw
fully planted or cultivated, of whiich the owners or cu~tivators 
are unknown, or which are wild. growths may be seIzed and 
summarily forfeited to the srote. 

(h) The failure, upon demand by the board or its au
thorized agent, of the person in occupancy or in control of 
land or premises upon which the species of plants are growing 
or being stored, to produce an appropriate registration, or 
proof that. La is the holder thereof, constitutes authority for 
the seizure and forfeiture of the plants. 

Sec. 6. Burden of Proof; Liabilities. (a) It is not neces
sary for the state to negate any exemption or exception in this 
chapter in any complaint, information, indictment, or other 
pleading or in any trial, hearing, or other proceeding under 
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this chapter. The burden of proof of any exemption or ex
ception is on the person claiming it. 

(b) In the absence of proof that a person is the duly au
thorized holder of an appropriate registration or order fonn 
issued under IC 35-48-3, he is presumed not to be the holder of 
the registration or form. 

See. 7. JUdicial Review. All final determinations findings 
and conclusions of the board of pharmacy under this chapte~ 
are conclusive decisions of the matters involved. Any person 
aggrieved by the decision may obtain review of the decision 
in the circuit or superior court in the county in which such 
person resides. Findings of fact by the board, if supported 
by substantial evidence, are conclusive. 

Sec. 8. Education and Research. (a) The drug abuse di
vision of the state department of mental health shall carry out 
educational programs designed to prevent and deter misuse 
and abuse of controlled substances. In connection with these 
programs it may: 

(1) promote better recognition of the problems of mis
use and abuse of controlled SUbstances within the regulated 
industry and among interested groups and organizations; 

(2) assist the regulated industry and i."lterest.ed groups 
and organizations in contributing to the reduction of misuse 
and abuse of controlled sUbstances: 

(3) consult with interested groups and organizations to 
aid them in Solving administrative and organizational prob
lems; 

(4) evaluate procedures, projects, techniques, and con
trols ~nducted or proposed as part of educational programs 
on mIsuse and abuse of controlled substances; 

(5) disseminate the results of research on misuse and 
abuse of controlled substances to promote a better public 
understanding of What problems exist and what can be 
done to combat them; and 

(6) 8.Ssistin the education and training of state and local 
law enforcement officials in their efforts to control mis
use and abuse of controlled substancea. 
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(b) The drug abuse division of the ltate department of 
mental health shall encourage research on misuse and abuse 
of controlled substances. In connection with the research, and 
in furtherance of the enforcement of lawl relating to con
trolled substances, it may: 

(1) establish methods to assess aceura.tely the effects of 
controlled substances and identify and characterize those 
with potential for abuse; 

(2) make studies and undertake programs at research to: 

(i) develop new or improved approaches, techniques, sys
tems, equipment, and devices to strengthen the enforcement 
of laws relating to controlled substances; 

(ii) determine patterns of misuse and abuse of controlled 
substances and the social effects thereof; and 

(iii) improve methods for preventing, pradicting, under
standing, and dealing with the misuse and abuse of eon
trolled substances; and 

(8) enter into contracts with public agencies, institutions 
of higher education, and private organizations or indi
viduals for the purpose of conducting research, demonstra
tions, or special projects which bear directly on misuse and 
abuse' of controlled substances. 

(c) The drug abuse division of the state department of 
mental health may enter into contracts for educational and 
research activities without performance bonds. 

(d) The state board of pharmacy may authorize persons 
engaged in research on the use and effects of controlled 8Ub

stances to withhold the names and other identifying char
acteristics of individuals who are the subject of the research. 
Persons who obtain this authorization may not be compelled 
in any civil, criminal, administrativp,; legislative, or other pro
ceeding to identify the individuals who are the subjects of 
research for which the authorization was obtained. 

(e) The board may authorize the possession and distribu
tion of controlled substances by pers01U1 engaged in research. 

. Persons who obtain this authorization are exempt from state 
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prosecution for possession and distribution of controlled sub
ltances to the extent of the authorization. 

SECTION 10. IC 33-12-2-3 is amended to read as follows: 
Sec. 3. (a) The juvenile courts created by the .. ehapter 
uall have original exclusive jurisdiction, except after jurlil
diction of the child is w.ajved, in all cases in which a child ia 
alleged to be delinquent, dependent or neglected, including the 
alleged delinquency, dependency or neglect of a child of di
vorced parents. The juvenile court shall also have exclusive 
original jurisdiction to determine the paternity of any child 
born out of wedlock, and to provide for the support and dis
position of such a child _ is all ~ eases ~ ~ heM
aAeF Be eent'el'l'ed ~ law. 

(b) The juvenile c:ourtl!i, ereated by this ehapter shall 
have original concurrent jurisdiction In eases In whieh a 
person is charged with contributinc to the delinquene1' of 
a minor (IC 35-46-1-8). 

SECTION 11. IC 35-1-82.6-1 is amended to read as 
follows: Sec. 1. In a prosecution for ~ a Be:IE crime as 
defined in IC 85-42-4 H rape ~ ~ 85 18 4 8), aedelll¥ 
~ ~ 35 1 il9 1), 8sS&Ylt 4W 88S&Ylt BBfI Mtt8l¥ with 
iBkRt te eGmmit a ~ ~ ~ 35 1 54 3, wReN ~ 
~ ilw91ved is NP8J 8edemy. H iaeest), iBeest ~ ~ 
a5 1 il2 1)., H 8sS8uIt aaQ hatt8l'3" ~ ~ 85 1 54 4, wBeN 
~ 'eUease iBV8~}eS l'emeviBI, t88l'ial. uHQtteaial eF 

attemptial te l'eme'J8, teH, "HutteR eI' 9al8stell &By eleUr 
iBtf H 8RY eIHW whe lias Ret MWllod IHe eI' MI' seveBtieeMll 
hiRfiday, H ieRdlial H' eaFJlessiBl ~ he4y &I' &By paR 
~el'e8f eI 8YeA eIHW with tM iBteRt te petity the 88HIII 
desil'es ~. appetites, ~ ,~QfleRd.t~:.~ .., UBdeI' .. 

.. \~ 'W¥J~\r<~~t~< ~Melte,eI" MH te tdlMe. eF 

Heite·8YeA eIHW}, evidence of the victim's paat sexual COD
duct, opinion evidence of the victim's past sexual conduct, 
and reputation evidence of the victim's past sexual conduct 
may not ,be admitted, nor may reference be made thereto 
in the presence of the jury, except as provided in this 
chapter . 
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SECTION 138. IC 35-1-44-8, as amended by Acts 1976, 
P.L. 148, SECTION 12, is amended to read as follows: Sec. 
8. (a) WheB Whenever the court imposes a fine, .. costs, 
or both. it shall condud a hearing to determine whether the 
convicted person is Indigent. II he Is not Indigent, the court 
shall direct: 

(1) that the person pay the entire amount at the time 
sentence is pronounced; 

(2) that the person Pay the entire amount at some later 
date; or 

(3) that the person pay specified peRle .. parts at desig
nated intervals. 

(b) Upon any default in the payment of a fine, .. coati, 
both, or any installment thereof, then either: 

(1) execution may be levied and such other measures may 
be taken for the collection of the fiRer ~ entire amount 
or the unpaid balance as are authorized for the collection 
of an unpaid civil judgment entered against the person 
in an action on a debt brought by the county attorney~: 
or 
(2) the court may direct that the person, if he Is not 
indigent, be eommitted to the county jail and eredited to
ward payment at the rate of five dollars ($5.00) lo~ eaeh 
twenty~four (24) hour period he Is eonfined, until the 
amount paid plus the amount eredited equals the entire 
amOl1.1lt due. 

SECTION 13. IC 35-3 is amended by adding a new chap-
ter 2.1 to read as follows: 

Chapter 2.1. Shoplifting Detention. 

Sec. 1. Definitions. As used in this chapter: 

"Adult employee" means an employee who is eighteen (18) 
years old or older. 

"Store" means a place of business where property, or serv
ice with respect to property, is displayed, rented, sold, or 
offered for sale. 

"Security agent" means a person who has been employed 
by a store to prevent the loss of property due to theft. 
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Sec. 2. An owner, operator. manager. adult employee, or 
security agent of a store who has probable cause to believe 
that a theft has occurred or is occurring on or about the store 
and who has probable cause to believe tha.t a specific person 
has committed or is committing the theft may detain that 
person to require the person to identify himself, to verify the 
identification, to determine whether the person has in his 
possession unpurchased merchandise taken from the store, to 
inform the appropriate law enforcement officers, and to in
form the parents or other persons interested in the welfare 
of the person detained. Such a detention must be reasonable 
and may last only for ~ reasonable time, not to extend beyond 
the arrival of a law enforcement officer or one (1) hour. 
whichever first occurs. 

Sec. 8. An owner, oJi~rator, manager, adult employee, or 
security agent of a store who informs a law enforcement offi
cer of the circumstantial basis for detention and any addition
al relevant facts shall be presumed to be placing information 
before the law enforcement officer. It shall be presumed that 
such placing of information does not constit':lte a charge of 
crime. 

Sec. 4. A civil or criminal action against an owner, oper
lator, manager, adult em'loyee, or security agent of a store 
or a law enforcement offl ~r may not be based on a detention 
lawful u1Jlder section 2 of this chapter. However, the defen
dant in such an action has the burden of proof that he acted 
with probable c~use under section 2 of this chapter. 

Sec. 6. An owner, operator, manager, adult employee, or 
security agent of a store may act in the manner permitted by 
section 2 of this chapter on information received from any 
employee of the store, if that employee has probable cause to 
believe that a theft has occurred or is occurring on or about 
the store and has probable cause to believe that a specific 
person has committed 'or is committing the theft. 

Sec. 6. This chapter does not limit any right of detention 
ar arrest of any person that is otherwise lawful. 
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SEarION 14: IC.86-4.1-4 is amended by adding a Dew 
section 3 to read as follows: Sec. 3. Sentencing Hearing. Be
fore sentencing a person for a felony the court must conduct 
a hearing to consider the facts and circumstances relevant to 
sentencing. The person is entitled to subpoena and call wit
nesses and otherwise to present information in his own b&
half. The court shall make a record of the hearing, including: 

(I) a transcript of the hearing; 

(2) a copy of the presentence report; and 

(8) a statement of the court's reasons for selecting the 
sentence that it imposes. 

SECTION 139. IC 36-4.1-4-7, as added by Acts 1976, P.L. 
148, SECTION 15, is amended to read as follows: Sec. 7. 
GFitel:ia i&I! SenteneiBf,"-r (a) In determining what sentence 
to impose for a crime, the court shall consider the risk that 
the person will commit another crime, the nature and circum
stances of the crime committed, and the prior criminal record, 
character, and condition of the person. 

(b) The court may consider these factors as mitigating 
circumstances or as favoring suspending the sentence and 
Imposing probation: 

(1) The crime neither caused nor threatened serious harm 
to persons or property, or the person did nelt contemplate 
that it would do so .. 

(2) The crime was the result of circulD.8tances unlikely 
to recur. 

(3) The victim of the crime induced or facilitated the 
offense. 

(4) There are substantial grounds tending to excuse or 
justifY the crime, though failing to establish a defense. 

(6) The person acted under strong provocation. 

(6) The person has no history of delinquency or criminal 
activity, or he has led a la.w-abiding life for 1\ substantial 
period before commission of the crime. 

(7) The person is likely to respond affirmatively to proba
tion or short-term imprisonment. 
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(8) The character and attitudes of the pe!'son indicate 
that he is unlikely to commit another crime. 

(9) The person has made Of will make restitution to the 
victim of his crime for the injury, damage, or loss sustained. 

(10) Imprisonment of the person will result in undue 
hardship to himself or his dependents. 

(c) The court may consider these factors as aggravating 
circumstances or as favorine imposine CODSeCutive terma of 
imprisonment: 

(1) The person has recently violated the conditions of 
any probation, parole, or pardon granted him. 

(2) The person has a history of criminal activity. 

(3) The person is in need of correctional or rehabilita
tive treatment that can best ::;e provided by his cOIn.':Qitment 
to a penal facility. 

(4) Imposition of a reduced sentence or suspension of 
the sentence and imposition of probation would «jepreciate 
the seriousness of the crime. 

(5) The victim of the crime was sixty·five (65) yean 
of ace or older. 

(ti j The victim of th.e crime was mentally or physically 
infirm. 

(d) The criteria listed in subsections (b) and (c) of this 
section do not limit the matters that the court may consider 
in determining the sentence. 

SECTION 140. IC 35-4.1-4-18, as added by Acts 1976, 
P.L. 148, SECTION 16, is amended to read as follows: Sec. 
18. ModiBeatie& ~. ientense. The court, within one hundred 
eighty (180) days after it imposes a sentence, and after a 
hearing at which the convicted person is present and of which 
the prosecuting attorney has been notified, may reduce or 
suspend the sentence, incorporating its reasons in the record. 
The court may suspend a sentence for a felony under this 
section only if suspension is permitted under Ie 35·50·2·2. 

SECTION 141. IC 35-4.1·5-1, as amended by Acts 1976, 
P.L. 148, SECTION 17, is amended to read as follows: Sec. 
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1. (a) When a convicted person is sentenced to imprisonment, 
the court shall, without delay, certify, under the seal of the 
court, copies of the judgment of conviction and sentence to 
the sheriff and to the department of correction. 

(b) The judgment shaD must includes bat ~ Deeessarily 
Be mnite4 to, the felle'lling iniermati9a : 

(1) the crime for which the convicted person is adjudged 
guilty; 

(2) the period, if any, for which the person is te he &is
fF.anehlaed 9~ rendered incnpable of holding any office of 
trust or profit; if QB.3t HDes @ eests al!e assessed, 

(3) the amount of the fines or costs assessed, if any, 
whether or not the convIcted person is indigent, and the 
method by which the fine.s or costs are to be satisfied p 

(4) the amount of credit, including goo4 uedit time 
earned, for time spent in confinement ~ te before sen
tencing; and 

(5) the amount to be credited toward payment of the 
fines or costs for time spent in confinement peBEiiag before 
sentencing. 

The judgment may specify the degree of security recom
mended by the court. 

(c) A term of imprisonment begins on the date sentence is 
imposed, unless execution of the sentence is stayed according 
to law. 

SECTION 18. 35·4.1-5-2 is amended to read as fol
lows: Sec. 2, Sheriff te dalival' ~ eea¥ieted pere9D. The 
aheriff shaH, within five (5) days of the day of sentencing, 
unless othe.rwise ordered by the eourt, convey the convicted 
person to a 1lJa.ee of iaeareerati9D penal fadlity Ol' program 
designated by the Departmel!.t &I CeReeti9D8 department 
and deliver him to .the custodian thereof, aDd with a copy 
of the judgment of conviction and sentence, and take from 
such custodian a receipt for the convicted person. 

~ DepartmeDt &I Ceneeti9D8 may, D9twith8taB~Dg &By 

~ lawr desigaate the plaee &I iDeareerati9D with9Ht I!e
gard tie whether ~ e9D\'ieted pere9D is eeD',qeted &I w 
seateaeed feI' a ~ w misdemeaD9r, ~ age &I ~ 
eeavietea pers9Rr w pr.e·;ieHs feI.9Ry 99Dvieti9as. ~ desig
MtieD &AaIlr instead, Be ~ eD ~ effeDdeF's Deeds aa4 
*he de~artmeat·s FI1SeHrees. 
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SECTION 142. IC 85-4.1-5-8, as added by Acts 1976, 
P.L. 148, SECTION 19, is amended to read as follows: Sec. 
S. (a) In order to provide maximum flexibili.ty in institution
al use and treatment of convicted persons consistent with 
public safety, the department after diagnosis and classifica
tion shall determine the degree of security, maximum, me
cHum, or minimum, to which a convicted person will be as·· 
signed, and shall notify the trial court and prosecuting at
torney if the degree of security assigned differs from the 
court's recommendations. 

(b) The department may change the degree of security 
to which the person is assigned. However, if the person is 
changed to a lesser degree security during the first two (2) 
years of the commitment, the department shall notify the 
trial court and the prosecuting attorney not less than thirty 
(30) days before the effective date of thf) changed security 
assignment. 

(c) Notwithstanding subsections (a) and (b) of this sec
tion, a person con\'icted of murder or a Class A felony shall 
be assigned to maximum security for the first two (2) years 
of his commitment. Aft~r those first two (2) ye~rs, the de
partment may change the degree of security to which the 
person is assigned. 

SECTION 143. IC 35-4.1-5-4, as added by Acts 1976, P.L. 
148, SECTION 20, is amended to read as follows: Sec. 4. 
(a) The department shall classify all Indiana penal facilities 
and programs to which those convicted of crimes may be 
assigned for supervision or custodial care according to maxi
mum, medium, or minimum secarity, function, and treatment 
program available and shall furnish the classifications to all 
Indiana judges with general criminal jurisdiction. 

(b) fB. A maximum security assignment constitutes an 
assignment of a convi~.ted person to a penal facility and cor
rectional program that are designed to insure that the person 
remains within a walled or fenced facility where entry and 
exit of any person occurs only through department supervised 
gates and where periodic inmate population accounting and 
supervision by the department occurs each day. 

~(c) A medium security assignment constitutes an ss
signment of a convicted perso,n to a penal facility and correc
tional program that are designed to insure that if the per
SOD. is permitted outside the supervised gates of a walled 
or fenced facility, the department will provide continuous 
staff supervision and the person will be accounted for 
throughout the day, 
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~(d) A minimum security assignment constitutes an as
signment of a convicted person to a work release center or 
program, to intermittent service of ~ sentence, or to ~ pro
gram m'Jel'liRg eRI¥ peRedie requirmr weekly repo~tlDg to 
a de~ignated official. Assignment to minimum securIty need 
not involve a penal facility. 

SECTION 144. IC 85-7-1-1, as amended by Acts 1976, 
P.L. 148, SECTION 21, is amended to read as follows: Sec. 

1. P-laeiRg 9R PlehMieR, WheR Whenever it places a person 
is pIaeeQ on probation, the court shall specify in the record 
the conditions of the probation. The court may modify the 
conditions or terminate the probation at any time. If the 
person commits an additional crime, the court shall may re-
voke the probation. . 

SECTION 145. Ie 35-7-2-1, as amended by Acts 1976, 
P.L. 148, SECTION 22, is amended to read as follows: Sec. 
1. CeRliiti9RS ~ Pr9~ati9R, (a) WheR impesiRg As conditions 
of probation, the court may require. that the person: 

(1) work faithfully at a suitable employment or faithfully 
pursue a course of study or vocationat training that will 
equip him for suitable employment; 

(2) undergo available medical or psychiatric treatment 
and remain in a specified institution if required for that 
purpose; 

(3) attend or reside in a facility established for the in
struction, recreation, or residence of persons on probation; 

(4) support his dependents and meet other family 
responsibilities ; 
(6) make restitution or reparation to the victim of his 
crime for the damage or injury that was sustained (When 
• restitution or reparation ia a condition of the sentence, 
the court shall fix the amount thereof, which may not 
exceed an amount the person can or will be able to pay, 
and shall fix the manner of performance.) ; 

(6) pay a fine authorized by IC 35-50; 

(7) refrain from posaessing a firearm, desvue&ii" dew.., 
or other dang8r8us deadly weapon uilless granted writteD 
permil!llion by the court or bis probation officer; 

254 

I 
i 

I 

I 
I ; 

f: 
I 

I 
f 

I 
[ 

I 

I 
I 
I 
t 

.PUBLIC LAw No. 340 

(8) report to a probation officer at reasonable times AI 
directed by the court or the probation officer; 

(9) permit his probation officer to visit him at reasonable 
times at his home or elsewhere; 

(10) remain within the jurisdietion of the court, unless 
~nted permission to leave by the court or by his probation 
officer; 

(11) answer all reasonable inquiries by the court or hlI 
probation officer and promptly notify the court or proba
tion officer of any change in addres address or employment· 
and ' 

(12) satisfy any other conditions reasonably related to 
his rehabilitation. 

: 

(b) When a person is placed on probation, he shall be 
liven a written statement of the conditions of his probation. 

(c) WAea imp9sing As a condition of probation, the eourt 
may also require that the person submit w serve a peried term 
of imprisonment in an appropriate facility at whatever time 
or intervals (consecutive or intermittent) within the period 
of probation the court determines. IRtermitteH~ seMee eI 
HMeRee eI impris9RmeR~ is seIViee &R eeRaiR 4a¥e @ dungl 
.. RaiR peneda ~ da¥S epeeUied ~ the 88QFi as part eI ~ 
eeMeRee. Intermittent service may be 9Fdered required only 
for a term of not more than sixty (60) days and must be 
lerved in the county or local penal facility. The term eI ~ 
IeR&ieRee eAaIl be ealeuIated Is computed on the basis of the 
actual days spent in confinement and shall be completed with
in one (1) year. The person does not earn credit time while 
_rving a term of Impri80nmerat under this subsection. When 
the court orders intermittent service ~ a een~ eI impriBeR 
818M, it shall state : 

(1) the term of ~ 88R&ieRee ImprisoDlllent: 

(2) the days or parts of days during which the person 
is to be confined; and 

(3) the conditions. 
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(d) Supervision of the person may be transferred from 
the court that impesed placed the person on probation to 
a court of another jurisdiction, with the concurrence of both 
courts. Retransfers of supervision may occur in the same 
manner. This sUbsection does not npp]y to transfers under 
the provisions of an Interstate Compact on Probation made 
under Ie 35-8-6 or Ie 35-8-6.1. 

SECTION 146. IC 35-7-2-2, 8(1 amended by Acts 1976, 
P.L. 148, SECTION 23, is amended to read as foUows: See. 
2. :woJati9B sf Q)ndH;i&ns sf ~n,- (a) When a petition 
is filed charging a violation of a condition of probation, the 
court may: 

(1) order a summons to be issued to the person to appear: 
or 

(2) order a warrant for the person's arrest ~ If there 
is EHmgeP a risk of his fleeing the jurisdiction or causing 
harm to others. 

(b) The issuance of a summons or warrant tons the period 
of probation until the final determination of the charge. 

(c) The court shall conduct a hearing el eonceming the 
alleged violation. The court may admit the person to bail 
pending the hearing. 

(d) The state has the b-ardeJ!l ef PF9'.'iJ!lg must prove the 
violation by a preponderance of the evidence. The evidence 
shall be presented in open court. The person has ~ RgM 
sf is entitled to confrontation, cross-examination, and repre
sentation br counsel. 

(e) Probation shall may not be revoked for failure to 
comply with conditions of a sentence that imposes financial 
obligations 011 the person unless the person recklessly, know
ingly, or intentionally refased fails to pay. 

(f) If the court finds that the person has violated a condi
tion at any time before termination of the period, it may 
continue him on the e~ sentenee probation, with or with
out modifying or enlarging the conditioml, or may ilRfJ9S8 
&D3t .9theP order execution of the sentence that 89YW JNwe 
Hen imp&sed was suspended at the time of initial sentencing. 

(g) A judgment revoking probation is a final appealable 
order. 
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(e) Neither this act nor Acts 1976, P.L. 148 affects the 
amount of good time a person has earned under diminution 
of sentence statutes in effect before October 1, 1977. After 
September 30, 1977, a person imprisoned under statutes in 
effect before October 1, 1977, is entitled to diminution of 
his sentence according to the credit time class to which he 
is assigned by this SECTION, or to which he may be re
assigned under IC 35-50-6. 

SECTION 150. (a) Neither this act nor Acts 1976, P.L. 
148 affects: 

(1) rights or liabilities accrued: 

(2) penalties incurred; or 

(3) proceedings begun; 

before October 1, 1977. Those rights, liabilities, and proceed
ings are continued, and penalties shall be imposed and en
forced as if this act and Acts 1976, P.L. 148 had not been 
enacted. 

(b) An offense committed before October 1, 1977, under 
a law repealed by Acts 1976, P.L. 148 shall be prosecuted 
and remains punishable under the repealed law. 

(c) NotWithstanding SUbsections (a) and (b) of this 
SECTION, a defense available under IC 35-41-3 is available 
to any defendant tried or retried after September 30, 1977. 

SECTION 151. Acts 1976, P.L. 148, SECTION 28 is 
amended to read as follows: SECTION 28. This act takes 
effect ~ October 1, 1977. 

SECTION 152. (a) This act, except for SECTIONS 151 
and 152 takes effect October 1,1977. 

(b) Because an emergency exists, SECTIONS 151 and 
152 of this act take effect July 1, 1977. 
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SECTION 147. IC 11-1-1-9.1 is amended to read as fol
lows: Sec. 9.1. (a) Every prisoner sentenced upon conviction 
of a felony to an indeterminate term of imprisonment in 
a correctional institution shall be eligible for release on parole 
upon completion of his minimum term. Every prisoner sen
tenced upon conviction of a felony to a determinate term 
of imprisonment in a correctional institution shall be eligible 
for release on parole upon completion of one-half (1/2) of 
his determinate term or at the expiration of twenty (20) 
years, whichever comes first. This subsection does not apply 
to a person who is sentenced under Ie 35·50. 

(b) Notwithstanding any other provision of this chapter, 
a person imprisoned fo~' a felony under Ie 35·50 shall be 
released on parole in accord with Ie 35·50. 

SECTION 148. The following are repealed: 

IC 35-4.1-4-16 

IC 35-41-3-4 

IC 35-43·3 

Acts 1976, P.L. 148, SECTION 25 

Acts 1976, P.L.148, SECTION 27 

SECTION 149. (a) A person imprisoned for a felony and 
assigned to time earning class one (1) or two (2) under 
IC 11-7-6.1 on September 30, 1977, is assigned to credit time 
Class I under IC 35-50-6 on October 1, 1977. 

(b) A person imprisoned for a felony and assigned to 
time earning class three (3) under IC 11-7-6.1 on September 
30, 1977, is assigned to credit time Class II under IC 35-50~ 
6 on October 1, 1977. 

(c) A person imprisoned for a felony and assigned to 
time earning class four (4) under IC 11-7-6.1 on September 
80, 1977, is assigned to credit time Class III under IC 35-50-6 
on October 1, ,1977. 

(d) A person imprisoned for a misdemeanor or confined 
awaiting trial or sentencing on September 30, 1977, is 
assigned to credit time Class I under IC 35-50-6 IOn October 
1,1977. 
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SECTION 24 Th f . 
amended • e OUOWlDg laws and Pa.rta of Ia , are l'epeaIed: ws, as 
Ie 11-1+7 
Ie 11-7-8-2 
IC 31-5-4 
Ie 85-1-8 
IC 85-1-19-1 
IC 85-1-82-2 
Ie 85-1-82-7 
Ie 86-1-40 
IC 86-1-48 
IC 85-1-18 
Ie 86-1-68 
Ie 85-1-60 
IC 85-1-68 
Ie 86-1-68 
Ie 81-1-71 
Ie 85-1-74 
Ie S5-1-'17 
Ie 85-1-80 

-.- ~'x ______ _ 

Ie 11-7-2 
Ie 11-7-1 
Ie 85-1-1 
Ie 85-1-14 
Ie 35-1-29 
Ie 35-1-32-8 
Ie 35-1-86 
Ie 85-1-41 
Ie 85-1-60 
Ie 35-1-64-
Ie 35-1-67 
Ie 35-1-61 
Ie 35-1-64 
Ie 35-1-69 
Ie 35-1-72 
Ie 35-1-76 
Ie 35-1-78 
Ie 85-1-81 
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Ie 11-7-8-1 
Ie 11-7-6.1 
Ie 85-1-2 
Ie 36-1-19-3 
Ie 35-1-32-1 
Ie 35-1-82-6 
Ie 36-1-89 
Ie 35-1-46 
Ie 35-1-61 
Ie 35-1-56 
Ie 35-1-19 
Ie 35-1-62 
IC 86-1-68 
IC 86-1-70 
Ie 86-1-78 
Ie ~1-7e 
Ie 86-1-79 
Ie 86-1-82 
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CHAPTER 401 

CDMMUNITY CORRECTIONS ACT 

June 1977 

The underlined paragraphs indicate amendments that 
were passed by the 1977 Legislature 
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CHAPTER 401 

COMMUNITY CORRECTIONS 

Section 

401.01 

401.02 

401.03 

401.04 

401.05 

401.06 

401.07 

401.08 

401.09 

401.10 

401.11 

401.12 

401.13 

401.14 

401.15 

401.16 

Purpose and d f' , 
e 1n1tion; assistance grants 

Counties or ' 
reg1ons; services includible 

Promulgation of rules; technical 
assistance 

Acquisition of 
property; selection of adm1'n' t ' 

1S rat1\1e st t 
Fiscal POwers rue ure, employees 

Comprehensive plan; 
standards of eligibility 

Existing Single juriSdiction 
counties or groups 

Corrections advisory board. , members; dUties 
Other Subsidy programs, 

purchase of State services 
Corrections equalizatl'on formula 

Items included in plan pursuant to 
regulation 

Continuation f 
o current spending level by counties 

Charges made to counties 

Payment of subsidy 

Procedure for determination 

Withdrawal from program 
and payment of amount. b' 

, lennial review 

401.01 PURPOSE AND DEFINITION: ASSISTANCE GRANTS 

Subdivision 1 

FOr the purpose of more effectively protecting society and to promote effi
ciency and economy in the delivery of correctional services, the commissioner 
is hereby authorized to make grants to assist counties in the development, 
implementation, and operation of community based corrections programs inclu
ding, but not limited to preventive or diversionary correctional programs, 
probation, parole, community corrections centers, and facilities for the 
detention or confinement, care and treatment of persons convicted of crime or 
adjudicated delinquent. 

Subdivision 2 

For the purposes of sections 401.01 to 401.16, ·commissioner" means the 
commissioner of corrections or his designee. 

401.02 COUNTIES OR REGIONS: SERVICES INCLUDIBLE 

Subdivision 1 

One or more contiguous counties, having an aggregate population of 30,000 olr 
more persons or comprising all the counties within a region designated 
pursuant to sections 462.381 to 462.396 or chapter 473B, situated within the 
same region designated pursuant to sections 462.381 to 462.39(, or chapter 
473B, may qualify for a grant as provided in section 401.01 by the enactment 
of ap'propriate resolutions creating and establishing a corrections advisory 
boa7:d and providing for the preparation of a canprehensive plan for the 
de'7elopnent, implementation and opera~ion of the correctional services 
described in section 401.01, including the assumption of those correctional 
services other than the operation of state institutions presently provided :in 
such counties by the department of corrections, and providing for centralizE~d 
administra.tion and control of those correction,al services described in 
section 401.01. 

Where counties combi~ as au'thorized in this section, they shall comply witb 
the provisions of section 471.59. 

Subdivision 2 PLANNING COUNTIES: I()W DESIGNATED: TRAVEL EXPENSES OF CORREtCTIONS 
ADVISORY BOARD MEMBERS 

To assist counties which have complied with the provisions of subdivision 1 
and require financial aid to defray all or a part of the expenses incurred b~r 
corrections advisory board members in discharging their official duties 
pursuant to section 401.08, the commissioner may designate counties as 
·planning counties", and, upon receipt of resolutions by the governing boards 
of the counties certif.ying the need for and inability to pay the expenses 
described in this subdivision, advance to the counties an amount not to 
exceed five percent of the maximum quarterly subsidy for wM,ch the counties 
are eligible. The expenses described in this subdivision shall be paid in 
the same manner and amount as for state employees. 
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Subdivision 3 

Any county or group of counties which have qualified for participation in the 
community corrections subsidy program provided by this chapter may reorganize 
its administrative structure, including but not limited to court services and 
probation, to conform with the requirements of subdivision 1 notwithstanding 
any inconsistent special law. 

Subdivision 4 

Probation officers serving the district courts of counties participating in 
the subsidy program established by this chapter may, without order or warrant, 
when it appears necessary to prevent escape or enforce discipline, take and 
detain a probationer or parolee and bring him before the court or the Minne
sota Corrections board respectively, for appropriate action by the court or 
the board. No probationer or parolee shall be detained more than 72 hours, 
exclusive of legal holidays, Saturdays and Sundays, pursuant to this sub
division without being provided with the opportunity for a hearing before the 
court or the board. 

401.03 PROMULGATION OF RULES; TECHNICAL ASSISTANCE 

The commissioner shall, as provided in sections 15.0411 to 15.0422, promul
gate rules for the implementation of sections 401.01 to 401.16, and shall 
provide consultation and technical assi~tan~@ to counties to aid them in the 
development of comprehensive plans. 

401.04 ACQUISITION OF PROPERTY; SELECTION OF ADMINISTRATIVE STRUCTURE; EMPLOYEES 

Any county or group of counties electing to come within the provisions of 
sections 401.01 to 401.16 may (a) acquire by any lawful means, including 
purchase, lease or transfer of custodial control, the lands, buildings and 
equipment necessary and incident to the accomplishment of the purposes of 
sections 401.01 to 401.16, (b) determine and establish the administrative 
structure best suited to the efficient administration and delivery of the 
correctional services described in section 401.01, and (c) employ a director 
and other officers, employees and agents as deemed necessary to carry out the 
provisions of sections 401.01 to 401.16. To the extent that participating 
counties shall assume and take over state correctional services presently 
provided in counties, employment shall be given to those state officers, 
employees and agents thus displaced; if hired by a county, employment shall, 
to the extent possible and notwithstanding the provisions of any other law or 
ordinance to the contrary, be deemed a transfer in grade with all of the 
benefits enjoyed by such officer, employee or agent while in the service of 
the state. 

State employees displaced by county participation in the subsidy program 
pro~ided by this chap~er are o~ layoff status and, if not hired by a partici
patIng county as provIded hereIn, may exercise their rights un~er layoff 
procedures established by law or union agreement whichever is applicable. 
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401.05 FISCAL POWERS 

Any county or group of counties electing to come within the provisions of 
sections 401.01 to 401.16, may, through their governing bodies, use unex
pended funds, accept gifts, grants and subsidies from any lawful source, and 
apply for and accept federal funds. 

401.06 COMPREHENSIVE PLAN; STANDARDS OF ELIGIBILITY, COMPLIANCE 

No county or group of counties electing to provide correctional services 
pursuant to sections 401.01 to 401.16 shall be eligible for the subsidy 
herein provided unless and until its comprehensive plan shall have been 
approved by the commissioner. ~le commissioner shall, pursuant to th~ 
admini.strative procedures act, promulgate rules establishing standards of 
eligibility for counties to receive funds under sections 401.01 to 401.16. 
To remain eligible for subsidy the county or group of counties shall substan
tially comply with the operating standards established by the commissioner. 
The commissioner shall review annually the comprehensive plans submitted by 
participating counties, including the facilities and progr~s operated under 
the plans. He is hereby authorized to enter upon any facility operated under 
the plan, and inspect books and records, for purposes of recommending needed 
changes or improvements. 

When the commissioner shall determine that there are reasonable grounds to 
believe that a county or group of counties is not in substantial ~~pliance 
with minimum standards, at least 30 days notice shall be given the county or 
counties and a hearing held to ascertain whether there is substantial compli
ance ou satisfactory progress being made toward compliance. The commissioner 
may suspend all or. a portion of any subsidy until the required standard of 
operation has been met. 

401.07 EXISTING SINGLE JURISDICTION COUNTIES OR GROUPS 

In any county or group of counties where cortectional services are currently 
being provided by a single jurisdiction within that county, nothing in 
sections 401.0).. to 401.16 shall be interpreted as requiring a change of 
authority. 

401.08 CORRECTIONS ADVISORY BOARD; MEMBERS; DUTIES 

Subdivision 1 

The corrections advisory board provided in sectio~ 401.02, subdivision 1 
shall consist of at least 18 but not more than 20 members, who shall be 
representative of law enforcement, prosecution, the judicia!., education, 
corrections, ethnic minorities, the social services, and the lay citizen, and 
shall be appointed as follows: 

(1) the prosecution representative shall be either the county attorney or: 
his designee; 
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(2) 

(3) 

the jUdiciary repre~entatives shall be designated by t~e chie~.judge 
of each district and county court district, and shall lnclude Judges 
representative of courts having felony, misdemeanor and juvenile 
jurisdiction respectively~ 

education shall be represented by an academic administrator appointed 
by the chairman of the board of county commissione~s with the advice 
and consent of the members of the board~ 

(4) the director of a county welfare board or his desigriee~ 

(5) the public defender or his design~e1 

(6 ) with the advice and consent of the other membefs of the county 
board, the chairman.shall appoint the following additional members of 
the corrections advisory board: 

(a) 

(b) 

(c) 
(d) 

(e) 
(f) 

(g) 

two representatives of law enforcement agencies or their 
designees, at least one of whom shall. be ft:om an agency headed 
by an elected·off.icial~ 
one parole or probation officer~ 
one correctional administrator~ 

. f . 1 . agency, publl'C or p··ivate·, a representatlve rom a SOCla serVlce ~ 

an ex-offender~ 
a licensed medical doctor or other representative of the health 
care professions~ 
at least four, but no more than six citizens, provided, how
ever, that if the ethnic minorities resident in the county 
exceed the percentage of ethnic minorities in the state popula
tion, at least two of the citizen members shall be members of 
an ethnic minority group. 

If two or more counties have combined to participate in the subsidy. authorized 
by this chapter, the commissioner of corrections may increase the size of the 
community corrections advisory board to include one county board member from 
each participating county. 

Subdivision 2 

Members of the corrections advisory board appointed by the chairman of the 
board of county commissioners shall serve fen:: terms of two years from and 
after the date of their appointment, and Shilll, subject to the. aJ?pro~al of 
the county board or county boards of commislsioners of the partl'.'lpatlng 
counties remaln in office until their sucoessors are duly appolnted. The 
other me~bers of the corrections advisory board shall hold office at the 
pleasure of th~ appointing authority. The board may elect its own officers. 

SubdiV1sion 3 

Where two or more counties combine to come within the provisions of sections 
401.01 to 401.16 the joint corrections advisory board shall contain represen
tf.l.tives as provided in subdivision 1, but thEl members comprising the board 
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may come from each of the participating counties as may be determined by 
agreement of the counties. 

Subdivision 4 

The corrections advisory board provided in sections 401.01 to 401.16 shall 
actively participate in the formulation of the comprehensive plan for the 
development, implementation and operation of the correctional program and 
services described in section 401.01, and shall make a formal recommendation 
to the county board or'joint board at least annually concerning the compre
hensive plan and its implementation during the ensuing year. 

Subdivision 5 

If a corrections advisory board carries out its duties through the ~mplemen
tatlon of a committee structure, the composition of each committee or sub
group shall generally reflect the membership of the entire board. All 
proceedings of the corrections advisory board and any committe~ or other 
subgroup of the board shall be open to the public~ and all votes taken of 
members of the board shall be recorded and shall become matters of public 
r(acord. 

Subdlvision 6 

The corrections advisory board shall promulgate and implement rules concern
ing attendance of members at board meetings. 

401.09 OTHER SUBSIDY PROGRAMS~ PURCHASE OF STATE SERVICES 

Failure of a county or group of counties to elect to come wlthln the provl
sions of sections 401.01 to 401.16 shall not affect their eligibility for any 
other state subsidy for correctional purposes otherwise provided by law. Any 
comprehensive plan submitted pursuant to sections 401.01 to 401.16 may 
include the purchase of selected correctional services from the state by 
contract, including the temporary detention and conflnement of persons 
convicted of crime or adjudicated delinquent~ confinement to be in an appro
priate state institution as otherwise provided by law. The commissioner 
shall annually determine the costs of the purchase of services under thlS 
section and deduct them from the subsidy due and payable to the county or 
counties concerned~ provided that no contract shall exceed in cost the amount 
of subsidy to which the participating county or counties are eliglble. 

401.10 CORRECTIONS EQUALIZATION FORMULA 

To determine the amount to be paid participating counties the commissioner of 
corrections will apply the following formula: 

( 1) All 87 counties will be scored in accordance with a formula involvlng 
four factors: 
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(a) per capita income~ 
(b) per capita taxable value~ 
(c) p'~r capita expenditure per 1,000 population for correctional 

purposes, andJ 
(d) percent of county 

population aged six through 30 years of age according to the 
most lecent federal census, and, in the intervening years 
between the taking of the federal census, according to the 
state demographer. 

"Per capit~ expenditure per 1,000 population" for each county is to be 
determined by multiplying the number of persons convicted of a felony under 
supervision 1n each county at the end of the current year by $350. To the 
product thus obtained will be added: 

(i) 

(ii) 

(iii) 

the number of presentence investigations completed in that 
county for the current year multiplied by $50~ 
the annual cost to the county for county probation officers' 
salaries for the current yearJ and 
33 1/3 percent of such annual cost for probation officers' salaries. 

The total f1g4re obtained by adding the foregoing items is then divided by 
the total county population according to the most recent federal census, or 
during the intervening years between federal censuses, according to the state 
demographer. 

(2) The percent of county population aged six through 30 years shall be 
determined according to the most recent federal census, or, during the 
1nterven1ng years between federal censuses, according to the state demographer. 

(3) Each county is then scored as follows: 

(a) each county's per capita income is divided into the 87 COUllty 
averageJ 

(b) each county's per capita taxable value is divided into the 87 
county average: 

(c) each county's per capita expenditure for correctional purposes 
is divided by the 87 county average: 

(d) each county's percent of county population aged six through 30 
is divided by the 87 county average. 

(4) The scores given each county on each of the foregoing four factors 
are then totaled and divided by four. 

(5) The quotient thus obtained then becomes the computation factor for 
the county. This computation factor is then multiplied by a "dollar value", 
as fixed by the appropriation pursuant to sections 401.01 to 401.16, t~es 
the total county population. The resulting product is the amount of subsidy 
to which the county is eligible under sections 401.01 to 401.16. Notwith
standing any law to the contrary, the commissioner of corrections, after 
notifying the committees on finance of the senate and appropriations of the 
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house of representatives, may, at the end of any fiscal year, transfer .any 
unobligated funds in any appropriation to the department of corrections to 
the appropriations under sections 401.01 to 401.16, which appropriation shall 
not cancel but is reappropriated for the purposes of sections 401.01 to 
401.16. 

401.11 ITEMS INCLUDED IN PLAN PURSUANT TO REGULATION 

The comprehensive plan submitted to the commissioner for his approval shall 
include those items prescribed by regulation of the commissioner, which may 
require the inclusion of the following: (a) the manner in which presentence 
and postsentence investigations and reports for the district courts and 
social history reports for the juvenile courts will be made: (b) the manner 
in which probation and parole services to the courts and persons under 
jurisdiction of the commissioner of corrections and the corrections board 
will be providedJ (c) a program for the detention, supervision and treatment 
of persons under pre-trial detention or under commitment: (d) delivery of 
other correctional services defined in section 401.01: (e) proposals for new 
programs, which proposals must demonstrate a need for the program, its 
purpose, objective, administrative structure, staffing pattern, staff train
ing, financing, evaluation process, degree of community involvement, client 
participation and duration of program. 

In addition to the foregoing requirements made by this section, each partici
pating county or group of counties shall be required to develop and implement 
a procedure for the review of grant applications made to the corrections 
advisory board and for the manner in which corrections advisory board action 
shall be taken thereon. A description of this procedure shall be made 
available to members of the public upon request. 

401.12 CONTINUATION OF CURRENT SPENDING LEVEL BY COUNTIES 

Participating counties shall not diminish their current level of spending for 
correctional expenses as defined in section 401.01, to the elctent of any 
subsidy received pursuant to sections 401.01 to 40l.16J rather the subsidy 
herein provided is for the expenditure for correctional purposes in excess of 
those funds currently being expended. Should a participating county be 
unable to expend the full amount of th·a subsidy to which it would be entitled 
in anyone year under the provisions of sections 401.01 to 401.16, the commis
sioner shall retain the surplus, subject to disbursement in the following 
year wherein such county can demonstrate a need for and ability to expend 
same for the purposes provided in section 401.01. 

401.13 CHARGES MADE TO COUNTIES 

Each participating county will be charged a sum equal to the per diem cost of 
confinement of those persons committed to the commissioner after August 1, 
1973, and confined in a state institutio~. provided, however, that no charge 
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shall be made for those persons, convicted of offenses for which the penalty 
provided by law exceeds five years, nor shall the amount charged a partici
pating county ior the costs of confinement exceed the amount of subsidy to 
which the county is eligible. The commissioner shall annually determir.le 
costs and deduct them from the subsidy due and payable to the respective 
participating counties; making necessary adjustments to reflect the actual 
costs of conflnement. However, in no case shall the percentage increase in 
the amount charged to the counties exceed the percentage by which the appro
priation for the purposes of sections 401.01 to 401.16 was increased over the 
preceding biennium. All charges shall be a charge upon the county of commitment. 

401.14 PAYMENT OF SUBSIDY 

Subdlvlsion 1 

Upon compliance by a county or group of counties with the prerequlsltes for 
participation in the subsidy prescrlbed by sections 401.01 to 401.16, and 
approval of the comprehensive plan by the commissioner, the commissioner 
shall determine whether funds exist for the payment of the subsidy and 
proceed to pay same in accordance with applicable rules and regulations. 

subdivision 2 

Based upon the comprehensive plan as approved, the commissioner may estimate 
the'amoun~ to be expended in furnishlng the required correctional services 
during each calendar quarter and cause the estimated amount to be remitted to 
the counties entitled thereto in the manner provided in section 401.15, 
subdivision 1. 

401.15 PROCEDURE FOR DETERMINATION AND PAYMENT OF AMOUNT; BIENNIAL REVIEW 

Subdivision 1 

On or before the end of each calendar quarter, participating counties which 
have received the payments authorized by section 401.14 shall submit to the 
commissioner certified statements detalling the amounts expended and costs 
incurred in furnishing the correctional services provided in sections 401.01 
to 401.16. Upon receipt of certified statements, the commlssioner shall, in 
the manner provided in sections 401.10 and 401.12, determine the amount each 
participating county is entitled to receive, making any adjustments necessary 
to rectify any disparlty between the amounts received pursuant to the esti
mate provided in section 401.14 and the amounts actually expended. If the 
amount received pursuant to the estimate is greater than the amount actually 
expended during the quarter, the commissioner may withhold the·difference 
from any subsequent quarterly payments made pursuant to section 401.14. Upon 
certification by the commissioner of the amount a participating county is 
entitled to receive under the provlsions of section 401.14 or of this sub
division the commissioner of finance shall thereupon issue a State warrant to 
the chief fiscal officer of each participating county for the amount due 
together with a copy of the certificate prepared by the commlSSloner. 
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Subdivision 2 

The commissioner shall biennially review the ranking accorded each county by 
the equalization formula provided in section 401.10 and ¢ompute the subsidy 
rate accordingly. 

401.16 WITHDRAWAL FROM PROGRAM 

Any participating county may, at the beginning of any calendar quarter, by 
resolution of its board of commissioners, notify the commissioner of its 
intention to withdraw from the subsidy program established by sections 401.01 
to 401.16, and the withdrawal shall be effective the last day of the last 
month of the quarter in which the notice was given. Upon withdrawal, the 
unexpended balance of monies aIIOcated to the county, or that amount necessary 
to reinstate state correctional services displaced by that county's partici
pation, including complement positions, may, upon approval of the legislative 
advisory commission, be transferred to the commissioner for the reinstatement 
of the displaced services and the payment of"any other correctional subsidies 
for which the withdrawing county had previously been eligible. 
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OREGON LEGISLATIVE ASSEMBLY -1977 Regular Session 

Enrolled 

House Bill 2013 
By order of the Speaker 

CHAPI'ER ..................................... ; ..... . 

AN ACT 

Relating to sentences; creating new proVIsIons; amending ORS 137.079, 137.120, 
138.040, 13B.OSO, 144.03S and 144.34S; and repealing ORS 144.175, 144.1BO and 
144.221. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. (1) 'There is hereby established an Advisory Commission on Prison 
Terms. and Pa,role' Standards consisting of 11 members. Five members of the 
commission shall be the voting members of the State Board of Parole. Five members of 
the commission shall be circuit court judges appointed by the Chief Justice of the 
Supreme Cow1:. The legal counsel to the Governor shall serve as an ex officio member 
of the commission and shall not vote unless necessary to break a voting deadlock. The 
Administrator of the Corrections Division shall act as an advisor to the commission. 

(2) TIle tenn of office of each of the members appointed by the Chief Justice is four 
years. Before the expiration of the tenn of any of those members, the Chief Justice 
shall appoint a successor , .. ,hose tenn begins on July 1 next following. A member is 
eligible for. reappointment. II there is a vacancy for any cause, the Chief .Justice shall 
make an appointment to become immecliately effective for the unexpired tenn. 

(3) Notwithstanding the tenn of office specified by subsection (2) of this section, of 
the members first appointed by the Chief Justice: 

(a) One shall serve for a tenn ending June 30, 197B. 
(b) One shall serve for a tenn ending June 30, 1979. 
(c) One shall serve fot' a term ending June 30, 19BO. 
(d) Two shall serve for a term ending June 30, 19B1. 
(4) A member of the commission shall receive no compensation for his services as a 

member. However, all members may receive actual and necessary travel and other 
expenses incurred in the performance of their official duties under ORE 292.495. 

(S) TIle chairman of the State Board of Parole and a judge elected by the judicial 
members shall serve in altemate years as chairman of the commission. The chairman 
and a vice chairman shaH be el.ected prim" to July 1 of each year to serve for t.he year 
following. The commissior. shall adopt its own bylaws and rules of procedure. Six 
members shall constitute a. quorum for the transaction of business. An affirmative vote 
of six members shall be required to make propOsals to the board under this Act. 
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(6) The commission shall meet at least annually at a place and time detennined by 
the chainnan and at such other times and places as may be specified by the chairman or 
five members oC the commission. 

(7) 'The State· Board of Parole shall provide the commission with the necessary 
clerical and secretarial staff support and shall keep the members of the commission 
'Cully infonned oC the experience of the board in applying the standards derived from 
those proposed by the cOmri'lission. 

(8) 'The commission shall propose to the State Board of Parole and the board shall 
adopt rules establishing ranges of duration of imprisonment and variations from the 
ranges. In establishing the ranges and variations, factors provided in sections 2 and 3 of 
this Act shall be considered. 'The rules adopted and any amendments thereto which may 
be adoptE.! shall be submitted to the Sixtieth Legislative Assembly. 'The Sixtieth 
Legislative Assembly may amend, repeal or supplement any of the rules. 

SECTION 2. (1) 'The commission shall propose to the board and the board shall 
adopt rules establishing ranges of duration oC imprisonment to be served for felony 
offenses prior to release on parole. The range for any offense shall be within the 
maximum sentence provided for that offense. 

(2) 'The r~nges shall be designed to achieve the following objectives: 
(a) Punishment which is commensurate ""ith the seriousness of the prisoner's 

criminal conduct; and 
(b) To the extent not inconsistent with paragraph (a) oC this subsection: 
(A) The deten'ence of criminal conduct; and 
(B) The protection of the public from further crimes by the defendant. 
(3) The ranges, in achieving the purposes set forth in subsection (2) of this section, 

shall give primary weight to the seriousness of the prisoner's present offense and his 
crintinal history. 

SECTION 3. (1) The commission shall propose to the board and the board shall 
adopt rules I'egulating variations Crom the ranges, to be applied wh'!n aggravating or 
mitig~ting circumstances exis.t. The rules shall define types of circumstances as 
aggravating or mitigating and shall set the maximum variation permitted. 

(2) When a prisoner is sentenced to two or more consecutive tenns of imprisonment, 
the dW'ation of the tenn of imprisonment shall be the sum of the terms set by the board 
pursuant to the ranges established Cor the offenses, subject to variations established 
pursuant to subsection (1) of trus section. 

(3) In no event shall the duration of the actual imprisonment under the ranges or 
variations from the ranges exceed the maximum tenn oC imprisonment fixed for an 
offense, except in the case of a prisoner who has been sentenced under ORS 161.725 as 
a dangerous offender, in which case the maximum term shall notaxceed 30 years. 

SECTION 4. (1) In any Celony case, the court may impose a minimum term of 
imprisonment of up to one-half of the sentence it imposes. 

(2) Notwithstanding the provisions oC sections 2 and 5 of this Act: 
(a) The board shall not release a prisoner on parole who has been sentenced under 

subsection (1) oC this section until the minimum tenn has been served, except upon 
affinnative vote of at least four members of the board. 

(b) The board shall not release a prisoner on parole who has been convicted oC 
murder defined as aggravated murder under the provisions of section I, chapter 
___ , Oregon Laws 1977 (Enrolled House Bill 2011), except as provided in section 2, 
chapter. ,Oregon Laws 1977 (Enrolled House Bi1l2011). 

(c) TIle board shall not release a prisoner on parole who has been sentenced under 
the provisions of chapter , Oregon Laws 1977 (Enrolled House Bill 3041), 
before the expiration of the minimum term of imprisonment imposed W1der chapter 
. __ , Oregon Laws 1977 (Enrolled House Bm 3041). 
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SECTION ~. (1) .Wit~lill. six months. of the admission oC a prisoner to any state 
penal ?r correctional Instltutton, the board shall conduct a parole hearing to interview 
th~' .pl1s~ner and set the initial date of his rele~ on parole pursuant to subsection (2) of 
thiS se~tlon. Release shall be contingent upon satisfaction of the requirements of section 
6 of this Act. 

(2.) In se~ting the initial parole release date for a prisoner pursuant to subsection (1) 
of t~s SeCttlO~, the boar~ ~hal1 apply the appropriate range established pursuant to 
se~lon 2 o. this Act. Vanatlons Crom the range shall be in accordance with section 3 of 
this Act. 

(~) In se~ting the initial parole release date for a prisoner pursuant to subsection (1) 
of thIS sechon, the board shall consider reports, statements and information received 
undel·.ORS 144.210 from the sentencing judge, the district attorney and the sheriff or 
arrestlng agency. 

(4) ~otwithstandi.ng subsec:tion (1) of this se'ction, in the case of a prisoner whose 
offense Included partIcularly VIolent or otherwise dangerous criminal conduct or whose 
offense was pr:ceded by two or mor,:;) convictions for a Class A or Class B Celony or 
~hose record Includes a psychiatric or psychological diagnosis of severe emotional 
disturbance, the board may choose not to set a parole date. 

(5) Nter the expi:ation. of ~ix !"onths after the adntission of the prisoner to any 
state penal o~ cOlTectlO~al mstItutJon, ~he board may defer setting the initial parole 
rele?se date ror. th~ p11soner for a penod not to exceed 30 additional days pending 
recelp~ of psychlatrl(; or psychological reports, criminal records or other infonnation 
essential to fonnulating the release decision. 
. (6) When the ~ard has set the initial parole release date Cor a prisoner, it . shall 
Inform the sentencmg court of the date. 

SECTION 6. (1) Prior to the scheduled release on parole of any prisoner and prior 
to ~eleas~ rescheduled under this section, the board shall interview each prisoner to 
:~VIew. Ius paro~e plan, his psy~~atric or psychological report, if any, and the' record of 
hIS conduct dunng confinement. ' 

(2) The board shall postpone a prisoner's scheduled release date if it finds after 
hearing, that the prisoner engaged in serious misconduct during his confineme~t. The 
boa.;-d shall adop! rules defining serious misconduct and specifjing periods of 
postponement for such misconduct. 

. (3) If a psychiatric or psychological diagnosis oC present severe emotional 
disturbance has b~an made with respect to the prisoner, the board may order the 
postponement of the scheduled parole release until a specified future date. 

(4) Each prisoner shall furnish the board with a parole plan prior to his scheduled 
re.Iease on parole. 1be board shall adopt rules specifying the elements of an adequate 
~arole plan and may defer release of the prisoner for not more than three months if it 
~lnds tha~ the parole plan is inadequate. 'The Corrections Division shall assist prisoners 
In pl'epanng parole plans. 

. SF.:CTIO~ 7. TIle board shall adopt rules consistent with the criteria in section 2 of 
this Act relating to the rerelease oC persons whose parole has been revoked. 

~E?TION 8. (1) Notwit.hstan~ing the pro'1sions of ORS 179.49:1, prior to a parole 
hean~g or o~her personal mterVIew, each pnsoner shall have access to the written 
maten.nls which th~ board shall consi~er with respect to his release on parole, with the 
exceptIon of matenals exempt from disclosure under paragraph (d) of subsection (2) oC 
ORS 192.500. 

(2) TIle board a.tld the Administrator of the Con'cctions Division shall jointly adopt 
procedures for a pnsonel"s access to written materials pursuDnt to this section. 

SECTION 9. TIle boaI'd shan state in writing the detailed bases of its decisions 
under sections 4 to 6 of this Act . 
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SECTION 10. (1) Whenever any person is convicted of a felony, the Corrections 
Division shall furnish a presentence report to the sentencing court. If a presentence 
report has previously been prepared by the Corrections Division with respect to the 
defendant, the division shall furnish a copy of that report, and a supplement bringing it 
up to date, to the sentencing court. The reports shall contain recommendations with 
'respect to the sentencing of the defendant, including incarceration or alternatjves to 
incarceration whenever the Corrections Division officer preparing tl-:e report believes 
such an alternative to be appropriate. All recommendations shall be for the iniormation 
of the court and shall not limit the sentencing authority of the court. 

(2) The commission shall propose to the board and the board shall adopt rules 
establishing a unifonn presentence report fonn for use pursuant to subsection (1) of 
this section. 

Section 11. ORS 137.079 is amended to read: 
137.079. (1) A copy of the presentence report and a..I) other written infonnation 

concerning the defendant that the court considers in the imposition of sentence 
shall be made available to the district attorney, the defendant or his counsel a 
reasonable time before the sentencing of the defendant. J1JI other written 
infonnation, when received by the court outside the presence of. counsel, sholl 
either be summarized by the court in a memorandum available for inspection or 
sununarized by the court on the record before sentence is imposed. 

(2) The court may except from disclosw'e parts of the presentence report or other 
written infonnation described in subsection (1) of this section which are not 
relevant to a proper sentence, ruagnostic opinions which might seriously disrupt a 
program of rehabilitation if known by the defendant, or sources of infonnation which 
were obtainable [only on a promise] with an expectation of confidentiality. 

(3) If parts of the presentence report or other written information described in 
subsection (1) of this section are not disclosed under subsection (2) of this section, the 
court ~hall infoml the parties that infonnation has not been disclosed and shall state 
for the record the reasons for the court's action. The action of the court in excepting 
infonnation shall be reviewable on appeal. 

Section 12. ORS 137.120 is amended to read: 
137.120. (1) Each [minumuml minimum pedod of imprisonment in the 

penitentiary which prior to June 14, 1939, was provided by law Jar the punishment of 
felonies, and each such minimum period of imprisonment for felonies, hereby is 
abolished. 

(2) Whenevf!r any person is convicted of a felony, the court shall, unless it imposes 
other than a sentence to serve a tenn of imprisonment in the custody of the Corrections 
Division, sentence such person to imprisonment for an indetenninate period of time, 
but stat.ing and fixing in the judgment and sentence a maximum tenn for the crime, 
which shall not exceed the maximum tenn of imprisonment provided by law therefor; 
and judgment shall be given accordingly. Such a sentence shall be kno~m as an 
indetenninate sentence. The court shall state on the record the reasons for the 
sentence imposed. 

(3) 'I1lis section does not affect the indictment, prosecution, trial, verdict, judgment 
or punishment of any felony corrunitted before June 14, 1939, and all laws now and 
before that date in effect relating to such a felony are continued in full force and effect 
as to such a felony. 

Section 13. ORS 138.040 is amended to read: 
138.040. The defendant mny appeal to the Court of Appeals from a judgment on a 

conviction in a cUstrict or circuit court[; and] • including a .iudgment where the 
court impos~s 0 sentence which is cruel. unusual or excessive in light of the 
nature and background of the offender or the facts and drcumst.ances of the 
offense. Upon an appeal, any decision of the court in an intermediate order or 
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proceeding may be reviewed. A jud t d" .. 
sent:n~e or placing a defendant on ~~~~ti~~sp~~;n~ lmposltlon ~r execution of 
conVIctIOn and shall n t be b' t p . s e deemed a Judgment on a 
ORS,138.07l except as

O 
may s~e J;r~vi~ejf:~~t~~~~~~ation of t~le time specified in 

.the Judgment of the appellate court th .v
h

· ru;d 138.010 to 138.680. If in 
apperued from is cruel n aJ e ,PunlS ment unposed by the sentence 
court from which the ~~~lIis ~ exc~~lVe, thethappella~e court shall direct the 
administered. en unpose e punishment that should be 

Section 14. ORS 138.050 is a .. nended to read' 
138.050. A defend~t who has f!. 1 1 . d d' 

appeal from a judgIllt!nt on convicti:ne~~e~ ~~; e gullty or no c~ntes.t may take an 
cruel or wlusual punishment! a sentence that . ,mpos~s [an e.xceSSLUe jine or excessive, 
of the nature and background of the offends crue , unusual or e;"cessive in Ught 
the offense. If the judgment of convictio . . erthr t~e f~cts and cU"cumstances of 
the appeal shall be taken to the Court of A. n ~sa m.. ~ :Ir~wt co~ .or the district court, 
or municipal court or city d' . pp Is, If It IS 10 the JustIce of the peace court 
of the county in which sucr~~~ru:; i~ ~:~' ~h~pe~l shall be taken to the circuit court 
only consider the question \'lhether an

3
[ e .' . su;~ apPrjeal, the appellate court shall 

. hn etcCSSll.'e ,me 0 excess' 1 
p~rus lent [not pmjXJf'tiollate to the 011 elise] has been impo~ d 1;~' c;;:e. oJ unusual 
t e a~pellate court the [fine imposed I~C; e-rcess/ue or theJepuru· 'slhmn e etJ~ gmcndt ?f 
excessive unusual "r I [ d' n Impose IS 
court [1'0:.0 which the c~~eaf/~s ~:~:'fDOI .. tlOnate thO the o(lenseJ, it shall direct the 
administered. n 0 Impose t e purushnlent whkh should be 

Section 15. ORS 144.0:35 is amended to read: 

toge~~!~0~:i2~a~"e~~arings conducted by the State Board of Parole, the board may sit 

(2) Each panel shall consist of at least tw b Th . 
from time to time shall make assignme ts f 0 mebm ers. e chalnnan of the hoard 
the board may partici ate ~n' n 0 mem ~rs to the panels. The chairman of 
panel. 'J1it~ chainnan:f the bo~~ ~:e~:dgn\~~~hdOlhng.so shafll act as chairman of the 

(3) The chai I . lee UIIman or any other panel. 
shall have the a~~~t~l~~lh:~~~~o~e~att~rs frr de:i~ion to the panels. Each panel 
is a clivision in the panel so th:1t a de .. -rn:me at que?tlOns before I t. However, if there 
shall re' . u. cISlon IS no unarumous, the chainnan of the board 
three a£~~i~~~~~:s~ter and no Issue so reassigned shall be decided by fewer than 

~4? lbc provisions of subsections (1) to (3) of this section sh U 
t;~~SJ~~tto releascha prisoner sentp.nccd under subsecti~n (1) o~ se~~ito~Pf~~ ~~ 

• • 11 sue cases, the board shall relea th . 
afflI'I1Hl.tive vote of nt least.four mel bers of the bo:~. e pnsoner only upon 

S;ctlon 16. ORS 144.345 IS amende. :0 rcaJ: 
1 ... 4.345. Whene\'er the State Boare. of Par ! 'd 

and finds such person has violated . 0 e CO~~I. ers an alleged parole violator 
offered in mitigation does not 'exc;ll~~eO;ljt:~~i~~, ~~: ~l~l~~i~~ parole and the evidence 
paro((l~) [~d .de(er or deny (II rther cOllsidel'atz'Ofl for parole wizen' i;lfz~I~~rd may revoke 

zeIt? IS a reasonable probabt"litv tlte I' I .'. 
~emain o~itside o( I'lze I'ns/itutton wi'IUJ~t vl·ol~~.;Oq e %lV ttor Will 1101, f( I'eillslate~ 
zncon~pattble LL:·I·'h. the luet(are o( society,'] 10 t e aw and that nlS release IS 

[(2) 77/1.!T'e IS substal1tiall1sk th It !. . '/1 t r. 
r (,J) Reinstati'lI/lmt at that til:w 1~~~ldn~e;~;~r71 ~~ the cO~ldiliollS o((parol(';J 

vlolatioll or j1l'Omote disrespect (or law'] cae Ie senouSllcss 0 the pmvle 
[(-I) Rel·llstt.temeflt at that Ii ' Id It . 

persOIlS upon parole status with r;;;a~~(~o tlz~~:~t~lL1esttoawntalaral!-s}·ua:pdue~s: er(!!c:t on lothe:; 
• erolslon Oil pam e; 0, J 
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[(5J 1ile parole violators commitment and continued correc/i~nal treatmenl, medical 
cara or vocational or other training in the in..<;titution will substantially enhance lzis 
capacity to l('ad a law-abiding life wizen released at a later date.] 

SECTION 17. The board shall comply with the rulemaking provisions of ons 
chapter 183 in the adoption, amendment or repeal of rules pursuant to sections 2,3,6 to 
'8 and 10 of this Act. 

SEC"flON 18. o.RS 144.175, 144.180 and 144.221 are repealed. 

o(iIU.s, GOVERNMENT PRINTING OFFICE. 1981-338"289/8,,&6 
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