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OVERVIEW OF MATERIALS AVAILABLE FROM THErsURVEY OF AMERICAN PRISONS AND JAILS

On October 15, 1976, the Crime Control Act of 1976 was enacted into law. The Act included the following
- mandate:

“The Instituta shali, before September 30, 1977, survey existing and future needs in correctionai
facilities if: the Nation and the adequacy of federal, state and local programs to meet such needs.
Such survey shall specifically determine the effect of anticipated sentencing reforms such as
mandatory minimum sentences on such needs. In carrying out the provisions of this section, the
Director of the Institute shall make maximum use of statistical and other related information of
the Department of Labor, Department of Health, Education and Welfare, the General Accounting
Ol‘flcei federal, stte and loca! criminal justice agencies and other appropriate public and private
agencies.” .

The Nationat Institute cf Law Enforcement and Criminal Justice, within the Law Enforcement Assistance
Administration, was assigned tha responsibility for executing the study. In order to respond to the
statutory requirement for a report to Congress no iater than September 30, 1977, and to address the longer
term regearch issues, a two-phased research project was developed, resulting in the following interim

and final reports:

INTERIM REPORTS:

Prison Population and Policy Choices, Volume I: Preliminary Report to Congress and Volurs2 Il: Technical
Appendix, September, 1977. These volumes document the first four months of project activity. The major
analyses conducted during that period are also summarized in the final report volumes.

FINAL REPORTS:

American Prisons and Jails, Volume I: Summary Findings and Policy Implications of a National Survey,
presents in summary form the major findings of the study and implications for corrections policy. This
volumie serves both as a salf-contained document for the policymaker and a foundation for the more detail-
ed presentation of results in Volumes I, lli, IV and V.

American Prisons and Jails, Volume !I: Peoulation Trends and Projections, presents a history of the -*ze
and composition of inmate populations at the isderal, state and local levels of government, defines the
models used to project future populations, discusses the significant limitations of those models, and
presents state-by-state projection results. The accuracy of thesa projections is tested for the years for
which actual inmate counts have become available. ‘

American Prisons and Jails, Volume lli: Conditions and Costs of Confinement, discusses the physical con-
ditions and costs of the institutions surveyed, including an important assessment of institutional
capacities based on the application of standards promulgated by the Commission on Accreditation for
Corrections, the Department of Justice and other prison and jail standard-sctting groups.

American Prisons and Jails, Volume 1V: Supplemental Report—Case Studies of New Legislation Govern-
ing Sentencing and Release, examines the impact of revisions in sentencing and release policies on in-
mate population flows. The case studies inciude investigations of two determinate sentencing statutes, a
mandatory sentencing law, parole release guidelines, and a Community Corrections Law.

American Prisons and Jails, Volume V: Supplemental Report— Adult Pre-Reiease Facilities, discusses the
physical conditions, staffing and costs of those institutions that house sentenced prisoners for lesg than

24 hours a day.
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LSTRGIUCTION AND SUMMARY

1.1 Mandats for thie Case Studies

This volumd of American Pnsons and Ja:.ls presents five case studies
of recently amended laws governing sentencing and release practices. As part ‘
of the larger study to: survey existing and future needs of state correctional
facilities, the case, studies speak to the st:.pulat:.on in the 1976 Congressional
mandate wh:.ch reads:

"Such survey sh‘alllspecifically dete ﬁﬁne the effect of
. anticipated sentencing reforms such as mandatory minimum
sentencing on such needs."

This excerpt sugge?ts that the- éhie‘ concern of the Congress was with legis-
lative .proposals xntended to limit, or at least formally guide; the dxscretxon
avallable to the; Judlclal and executive branches in making the decision to
imprison and settlng the term of imprisonment. In the five years preceding
the Congressional mandate, state and federal prison populations: increased by
33 percent resulting in. a iaplﬂ deterloratlon of prison facilities and
conditions of confinement. With the enactment of new laws calling for

“acrosg-tie~board Zhanges-in sentencmg ‘and release principles and in some

cases -zanction levels, problems stemming from overpopulatlon, the Congiess
feazed, lf'nt become further exacerbated.

The projections discussed in Volume .2 (Population Trends and Projec~

tions) have considered only the impact of liistorical criminal justice po].iciee

and processes on future population movements. The three series of numerical
projections presented in that volume are essentially statements about the

, past, each based on different assumptions about which past relationship will
‘remain in force until 1983. As that report has emphasized, these relation- '

ships can break down at any time: Any policy decision relating to the
criminal justice system that changes the status quo at any of its points,
potentially affects correctional populations. If the policy change alters
the pace, characteristics or distribution of offenders flowing through the
criminal’ justice system, it can alter the balance between space and people.

I developing our proiections, no general rule could be offered for consider-

ing the effects of broad, substantive changes in sentencing policy since the

characteristics of these statutory changes differ in every state. As. a-
result the case studies were developed to examine the vulnerability of prison
populations to the specific changes enacted in five states. - Four of the
case studies dealt with legislation which altered statutory provisions

7y
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governing sentencing or release: one with mandatory sentencing, two with
determinate sentencing, and the fourth with state subsidized community
corrections. The f£ifth case study involved legisliation %hat mandated the
establishment of parole release guidelines.

. AS the name implies, mandatory minimum sentencing requires judges
to impose a prison sentence upon a guilty finding on certain tyres of
charges (mandatory:-sentence) and prohibits release from prison until a
minimum time has been served. This type of provision is typically aimed at
viclent crimes, particularly those involving firearms, and at drug dealing.
IZ strictly enforced, these laws supersede the two major means of contrclling
population: probation and parole. The first case study was a 1975 Florida
law mandating a minimum three-year priscn term for possession of a firearm
during the commission. of designated felonies. This law explicitly prohibits
parole release prior to three years, as well as any other mechanisms that
might zesult in less than three.years time (such as granting of good time
or work release).

Determinate sentencing, as interpreted in this reponrt, has as its :
defining characteristic the absence of a paroling autherity to grant release
from prison before the court-imposed sentence has been served. Under deter~
minate sentencing thus defined, the time actually served in prison is the
sentence less time off for g behavior and, in some states, for participa-
tion in prison work programs. This results in release dates that theoret-
ically can be known within ‘the range of ‘allowable good time. It aiso places
a greater emphasis on offense and offender characteristics than on rehabilita-
tive progress. Liberals and conservatives alike are faced with determinate
sentencing dilemmas. While favoring the apparent increase in equity, liberals
may fear the possibility that futurze legislators will increase the length of
determinate sentences without a parole bvard that could take "corrective"
action. Conservatives may approve cf the¢ notion that the full sentence be
served (less good time) but generally dislike the prospect of "cl»azly
dangerous” persons being prematurely released. Nonetheless, optimism on th@
part of both groups has led to broad support for detetm;nate'sentenclng as
defined here. The year 1977 saw California and Indxana follow Maine by
adopting penal codes of this nature.

State: sub51d1es for community~-based corrections, especially for
juveniles, were first tried on a large scale in California in 1963. Lasting
until 1978, the Probaticn Subsidy Program provided state funds for community-
based correctional programming, with an emphasis on intensive probation.
Counties received subsidiez for keeping their rate of commitment to state
institutions below a baseline level-computed from commitments in a prior
period. A mo:e coagemporaty version of state subsidized community corrections,
authorized by Minnesota's Community Corrections Act of 1973, constituted the
fourth case study. Tne Minnesota program is broader in scope than was
California‘s Probation Subsidy Program, calling for participating counties to
develop plans that incorporate all forms of community corrections, including
jail time. Additionally, Minnesota's Community Cozrections Act requires
counties to pay a fee to the state for committing those convicted of felonies .
carrying maximum statutory sentences cf five years or less.

i oo e o e T

. The fifth case study dealt with Oreg@& legislation calling for the
Parcle Board to establish, among other things, an array of nominal prison

_term ranges which in most cases would contaig actual time spent in prison
before parole release. Parole release guidelines, as they are often calied,

resemble determinate sentencing in that the actual time to be served in
prison can be getermined within good time provisions once the conviction
charge is known. Essentially, this is accomplished by parole boazds' use of
pre-established prison term "standards,” based on offense and offender
characteristics. It is argued that this approidch shares the benefits found

in determinate sentencing but avoids the burdenscmne task of amending the
penal code. Thus, the Oregon approach, like those of CaXifornia and Indiana,
moves the determination of sanctions nearer to the be01nn1ng of the prison
term, sets forth explicit criteria for the length of those terms, and attemptﬂ

- to reduce the percelved arbitrary component of parole release dec1$10ns.

These changes in the structure of sentgnclng and release decisions
emerged in a context of two major ideological shifts in legislative and
correctional thlnklng. The first was an attempt to reduce or eliminate some
of the unfair Silparity which was said te follow from parole boards® powers

of ad hcmlnem celease decisions. The second was an expllcit desgire to -

increase the real or perceived severvty of corrxectional sanctions. An
ever-increasing fraction of ,public opinion held that courts were "too lenient
in dealing with criminals.” Opaogcnts of dete:mlnatﬁ,sentenclnq feared it

would increase the prison populatlons. Proponents (sometlmes) hoped it

wovxd.

The case studies explored the degree to which the changes in sentenc-
ing and release policies may have affected the size of the prison and jail
populations. The changes we exzmined were all comparatively récent innova<

tions. None of them had been in force long enough to accrue the kind of

experience which would support confident statistical conclusions about their
effects, and some were ‘so new that we could only observe the initial transi-
tion period. The Timited analyses performed suggest that- the dynamics of
population flow may have been altered, but that average daily populations
have nct departed significantly from trends observed prior to the statutory
changes. While it is too early to deny categorically that such changes will
ever influence the prison population, it seems clear that the dramatic
effects some had predicted have failed to materialize, and that the size of
prison and jail populations is at most indirectly influenced by the mechanisms
studied here. Determinacy emerges as neither a major cause of, nor a major
cure for rising prison populations, andfatfﬁOSt may serve O increase the
severity of some sentences while zedgcihg the severity of others.

Assessing the impagﬁ”é% changes in statutory provisions governirg
sentencing or release @%n the number of persons in correctional institutions
called for the examination of three major issues: (1) intended or expected-- . ....-
effects of the changes; (2) unintended consequernces due to adjustments made
by criminal justice system components and the re-channeling of discretion
among these components; and (3) underlying forces that simultaneously account
foi both legislative action and population trends. In an overview, the next - ;
four sections summarize ways in which the five czap studles 1nformed these -’ =
issues.




1.2 The Primary Relationship: Legislative Intent
and Its Implication for Prison Population

Florida's mandatory minimum three-year prison term for certain
felony convictions involving firearms sought a greater deterrent effect
through stiffer penalties and greater certainty of their imposition.
Arguing that tco few criminals are imprisoned, proponents of mandatory
minimum laws also hoped to reduce crime through incapacitation. %he
Florida case study in Chapter 3 did not attempt to measure detezrence,
but did develop indicators of the incapacitation rate for felonies in-
volving firearms.

The three-year mandatory minimum gun law, which became effective in
October 1975, applies to eleven types of felonies, including robbery and
burglarv. This law would rarely be invoked in burglary cases since thev
infrequently involve charges of firearm possession. Since robbery frequently
involves the use of firearms, admissions to prison for robbery, relative to
burglary, were examined for periods before and after the law's effective
date. As shown in Section 3.3, no indication of an impact was found in this
regard. Statistics were also analyzed for a number of offense categories cn
time served in prison. This analysis found that a larger percentage of armed
robbers_served three years or more after the law went into effect than
before. This percentage also exceeded the corresponding percentage in all
offense categories except homicide. This may result in a iong-term gradual
increase in the population of Florida's prisons, begipning in mid-1978.

California‘s determinate sentencing law (effective July 1, 1977),
subject of the case study in Chapter 4, reversed that state's highly indeter-
minate system of sentencing and release. Under indeterminate sentencing in
California, the judge would, upon a guilty finding and a decision to imprison,
impose sentence as provided by statute (one-to-life for several commen
crimes)., The parcle board determined the actual release date, in theory
based primarily on rehabilitative progress. Under this system, the nature of
the offense and the past record of the inmate were of secondary concern.
Determinate sentencing procedures in California are largely set by statute.

. In addition to life sentences there are four felony classes each carryving
‘%hxee possible terms: 16 months, 2 years, or 3 years; 2, 3, or 4 years; 3,
4, of 5 years; and 5; G, or 7 years. The middle term must be selected unless

there are aggravating or mitigating circumstances. "Enhancements" can also
be added to tke term if certain elements are present. Except in certain
types of cases invalving firearms where commitment to a state institution is
mandatory, the decision to imprison is based on guidelines established by the
State Judicial Council. Uudges are afforded a degree of latitude in specify-
ing the sentence in most cases, but in every case, applicable provisions must
be indicated on the record. R

Because statutory’‘ranges in California had been so broad under the
indeterminate system, the specification of determinate terms noted above had
to rely on the actga;’time served by those who had recently been released
from prison. Compared to maximum terms of 10, 20, 30 years and life, these
time-served statistics (and consequently the determinate terms) seemed quite
short, although in fact they simply reflected parole board practices of the
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time. Most states that may be contemplating determinate systems will have to
deal with this rather significant psychological element. In summary, the
intent of the determinate sentencing law in California was to narrow disparity
by eliminating the exercise of release discretion, but to maintain the status
quo with respect to "typical® prison terms.

Apart from concern.by some that the length of sentences would in-
crease with each legislative session, and by others that a substantial number
of indeterminately sentenced inmates who had served terms in excess of
corresponding determinate sentences would be released at once, no significant
short-term impact on prison population was anticipated. Our analysis of data
on the first year's determinately sentenced cohort in Section 4.3 suggests
that larger proportions of felony convictions result in prison sentences;
sentence variation for similar crimes has been narrowed; and median terms
may be lower for burglary, marginally higher for robbery, and lower for all
felonies combined. In the two years since determinate sentencing went into
effect on July 1, 1977, the volume of newly-received felons is the largest in
the history of the State, with short-term prison population increases as a
result.

Given these findings, it is tempting to conclude that determinate
sentencing has produced greater numbers going to prison, but serving less
time. There are, however, several confounding factors such as Proposition
13 which stands to reduce expenditures for local corrections; termination
of the Probation Subsidy Program which had as one goal, diversion of non-
dangerous felons to local correctional programs; and prior trends tgward a
higher probability of receiving a prison sentence given conviction.

The fact remains, however, that pre-law expectations of no change in admis-
sion volume and "typical"™ length of stay have apparently been violated.

. The new Indiana criminal code (effective October 1977) is also of
the determinate variety in that the state parole board no longer has the
authority to release persons from prison. In addition to a 40-year sentence
for murder, there are, as in California, four major felony classes carrying
presumptive sen&ences of 2,5, 10, and 30 years within broad maximum and
minimum limits, In Indiana judges are free to select any length sentence
in the allowable range, but deviations from the "presumptive" term must be
explained on the record. For a given type of aggravating or mitigating
circumstance, the magnitude of the deviation is left to judicial discretion,
making the range of prison sentences for a particular type of offense avail-
able in Indiana much greater than that available in California.

A substantial number -of mandatory imprisonment provisions appear in
the new Indiana law, pertainiwi to second convictions, career criminals, and
firearm involvement. At the sawa time, a number of safety valves are provid-
ed: the Department of Corrections is authorized to establish definitions of
custody security levels, noting expijicitly that minimum security need not
involve incarceration; convictions on gtharges of attempted felonies are
not subject to mandatory minimum provisions covering their non-attempt
counterparts; and the maximum available "good time" provided by law halves
the length of sentences. Most cbservers characterized the new Indiana law
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as a prosecutor's law, noting the increase in negotiating leverage afforded
to prosecutors by the combinat un of severe sanctions and provisicns to
circumvent their imposition.

As discussed in Chapter 5 the first ten months' experience under
the new Indiana law found no indication of increased prison admission
volumes. Comparisons between projected determinate terms and actual terms
served by those released in a prior year showed substantially lower determi-~
nate terms for robbery, greater determinate terms for burglary, and approxi-
mately equal overall terms. The assumption that maximum (day-for-day) good
time will be awarded yields the shortest possible determinate terms. We may
also be seeing those cases which were readily negotiated to short sentences.
Cases susceptible to longer sentences take longer to process and are not fully
represented in our sample. Further experience is needed in Indiana to assess
its impact on sentencing practices.

Minnesota's Community Corrections Act of 1973, discussed in Chapter 6.
sought to improve efficiency and effectiveness in correctional programming
through the enhancement of community-based alternatives. The act offered
financial incentives to counties for keeping adults convicted of less serious
felonies and all juveniles under community custody or supervision in lieu of
State commitment. Other factors remaining constant, one would expect to see
prison population declines and, in participating counties, possible increases
in jail population. Counties first began to receive subsidies under the Act
in July 1973.

In a limited study of sentencing practices, detailed in Section 6.3,
we found declining trends among participating counties in the probability of
incarceration for convicted felons. These decreases Legan at least one year
before the effective date of the Act, and occurred in both counties covered
by the Act and counties which were not covered. Thus CCA can have made at
Most a partial contribution to the observed changes in sentencing.

Our examination of (statewide) prison population trends found mid-
1974, the point designated as the Act's implementation date for the first
counities to participate, to be the low point of the seven-year trend begin-
ning in 1970. After declining an average of seven percent a year between 1970
and 1974, the mid-year population count rose by an average of 12 percent a
year to 1977. Inspection of admission and release statistics indicated that
the latter was primarily responsible for the population increasz after
mid-1974, The instability of release volume clearly violated the ceterus
paribus clause which qualified expectations regarding prison population.

The Oregon case study described in Chapter 7 dealt with 1977
legislation mandating the establishment of guidelines to be used by the
parole board in determining the length of imprisonment time before parcle
release, Arrayed in a matrix, suggested prison term ranges are specified
as a function of the seriousness of the offense and the characteristics
of the offender. For each inmate admitted, "scores" are calculated for
offense seriousness and offender characteristics (e.g., number of prior
convictions and incarcerations, age at first commitment), and a tentative
target date for parole is chosen within the corresponding range; a second

Ed

matrix provides broader ranges for cases involving exceptional circumstances
of aggravation or mitigation. The lggislative intent was to provide standards
for making release decisions, which would vary over time in accordance with
society's perceptions of "just deserts.” Modifications are subject to the
approval of an advisory commission consisting of parole board members and
judges. With this mandate, clear expectations for the law's impact on prison
population were not evident. .

Data on prison population movement showed an annual increase in the
State's average daily population of 20 percent from 1974 to 1977, due primarily
to the combination of larger numbers admitted after 1973 and smaller numbers

released in 1973 and 1974.

In 1978 over 90 percent of all releases were by parole (as distinct
from discharge after serving sentence), compared to 50 percent eight years
earlier. The annual volume of releases increased by an average of nearly 40
percent from 1975 through 1978, while new zdmissione began to 1eve% off
during this period, causing average daily population to stabilize in that
latter year. Increases in the proportion of the prison population paroled
each year also speak to increasing parole activity in recent years. The role
of the parole board in Oregon clearly changed during the last decade, anq its
level of activity during the latter half of the decade kept pace with prison
population. As will be discussed further in Sectionm 1.4 and in Chapter 7,
the Oregon legislation appears to have formalized parole policies and proce-:
dures that were already in force. '

1.3 Secondary Effects and Unintended Consequences

The revision of statutory provisions governing sentencing and release
may also give rise to a host of side effects, due in large measure to actual
and perceived shifts in the discretionary leverage afforded to various system
actors. These unintended consequences may or may not violate legislative
intent, but they could prove detrimental, at least in the short run, to the
administration of justice in several ways.

the elimination of parole as a release mechanism (though perhaps not
as a condition of release), for example, significantly enhances the importance
of good time provisions in California and Indiana which if awarded could'
reduce the time actually served by factors of 33 and 50 percent, respectively.
In these cases, the discretionary authority to determine length of stay in
prison shifts from the parole board to correctional officials--indeedf correc-
tional officers. Leverage over the prison stay of inmates is theoretically
augmented by their decision on how to handle violations of institutional
‘rules and other forms of inmate misbehavior.

In another example, the removal of a judge's authority to impose
probation sentences under mandatory sentencing schemes would seem to give
prosecutors considerably rore bargaining leverage than might otherwise be the
case. Indiana observers noted this possibility and sgort-term statistics on
admissions and projected terms seem to bear this out. Plea negotiation

|
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strategies were also altered in Florida and in Oregon, in the latter case due
to the knowledge of prison terms likely to be served under the matrix ranges.

More generally, flat-time sentencing provisions are often perceived as
affording state legislatures greater discretionary authority, at a policy
level, in setting sanctions against criminal behavior and in defining seri-
ousness. This was found to be the case in California where the derivation of
prison sentences is closely guided by statute, and in Florida, where the
legislature wished to ensure that a minimum of three full years would be
served for convictions of targeted felonies.

Whether cor not the range of possible unintended consequences cof
legislative reform are considered seriously before the fact, it is clear that
some of them may actually conflict with legislative intent. In cases where
more severe sanctions are introduced,-defense tactics may shift toward
greater delay, such as asking for trials in cases that would havé been pled
before the change. Section 2.4 will describe an enormous build-up of judi-
cial backlog in New York as a result of the mandatory drug law there, which
affected the efficiency of the justice system in that state for several
years. The evaluation of the Massachusetts mandatory gun law, also discussed
in Section 2.4, found greater use of delay tactics by the defense and a
significant decrease in conviction likelihood.

The administration of justice involves much more than the direct
imposition of punitive sanctions against those who violate the law. The
complex network of decisions constituting the criminal justice system,
designed to protect individuals against miscarriages of justi&e &nd afford
them due process, gives rise to a host of possible secondary effecks of
changes to criminal statutes. The case studies clearly demonstrate how
these effects would hamper predictions of the impact of such laws on prison

population.

1.4 The Public Context of Statutory Revision

The third issue examined in the case studies dealt with the possi-
bility that common forces were driving both legislative initiatives and
institutional populations. Public calls for law and order, for example,
might simultaneously drive legislators to pass "tougher" laws, lead to
stricter enforcement, cause judges to impose harsher penalties, and reduce
the rate of release on parole. It would be difficult to argue in such a case
that tougher laws were the cause of harsher sanctions.

The issue of underlying forces is a serious, but unavoidable con-
founding factor in attempts to predict the impact of neéw sentencing and
release statutes on prison population. Such forces may be in the form of
public attitudes, criminal justice systein workloads, prevailing policies and
practices within and among criminal justice agencies (in turn, a function of
the views held by system administrators and managers), or the availability of

regources,

. Two of the case studies provided indications nof underlying foryes at
wprg. Our analysis of sentencing practices in the Minnesota case study found
§1m11ar trends away from prison sentences in the counties which participated
19 the_Community Corrections Act and the counties which declined participa-
tion (in the period covered by the analysis), raising the possibility that
other forces we:ze responsible for the common trend exhibited by the two
samples. In Oregon, the parole board sought legislation which would give it
the author@ty to establish prison term standards with which it had already
been e;perlmenting for two years. The increase in paroling activity that
began in 1976 may well have reflected the initial guidelines which the parole
boa;d began using on an experimental basis in late 1975. 1In addition to
mak;ng parole release decisions more explicit and to making it possible to
estxma;e the length of prison terms with some degree of confidence (as under
determinate sentencing systems), the Oregon legislation provided an expedient
safety valve for prison overcrowding that relied solely on administrative
pzo;gdure. Similar theories could also be developed for the other case
studies.

1.5 Summary

Reform proposals dealing with sentencing and release have found
broad popular support among conservatives and liberals alike. That each
group h;s found these proposals consonant with vastly differing political
1éeologies, suggests that any result may be unlikely to satisfy expectations
for refgrm. The authors of a preliminary analysis of Indiana's new determinate
sentencing code have ?Bted the extravagant promises associated with the
change in that state:

fIn ;he eyes of one interest group or anothet, the new
Indiana Penal code is variously expected to increase
Qeterrence, increase humaneness, decrease discretion,
1ngrease prison populations, make penalties more appro-
.priate to the offense, equalize penalties, reduce arbi-~
trariness, increase public protection, increase system
efficiency, reduce harshness and reduce leniency. Someone
is bound to be disappointed."

Similarly( Volume IT of this report has noted the conflicting predictions
about the consequences of proposed legislative changes:

"In Illinois, for example, different groups--all supporters
of determinate sentencing--variously claimed that it would
have no net impact on population, that it would reduce it,
and that it would imprison more criminals." ‘

This uncertainty of purpose and effect has generally characterized
the ghanges we have studied here. Even after implementation, it is sometimes
difficult to tell what changes in prison and jail populations are consequences
of.the law, _What is clear is that a prediction of consequences based on a
llgeral reading of the law's provisions is unlikely to provide a reliable
guide to actual consequences.
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! While the laws may not change the n:mber of =uwople going to prison,
they may substantially alter the distribution of discretion among actors in
the criminal justice system, reducing the power of parole boards and/or
judges, while enhancing that of law enforcement officials and prosecutors.’

’

1.6 Implications for Prison Population Projections

The issues presentad in the previous section give rise to serious
questions about the predictability of prison population as a function of
statutory provisions governing sentencing and release. We have seen that
expectations for what these types of reform are to accomplish vary enor-
mously and are often conflicting. 1In states where the criminal justice
system has well established policies for dealing with those accused or
convicted of crimes under existing statute, the passage of new laws is likely
to see a number of unintended consequences. Given the large number of
variables in addition to statutory provisions that may affect prison popula-
tion, and the prchlem of measuring many of them in a meaningful fashion, and
shifts in the locus of discretion, reliable long-term impact projections
are simply not possible at this time.

In Chapter 8 several areas are outlined that may be ripe for future

‘research. More narrowly focused studies should be undertaken on the effects

of changing statutes on policies and practices of specific agencies, in rela-
tion to other factors which are believed to affect these agencieg' contribu-
tion to the criminal justice system workload. One such study might, for
example, focus upon sentencing or release statutes as one of many possible
factors that shape plea negotiation policiées, in an effort to measure the
ralative contribition of these statutes. Variation in policies governing the
denial of good time, particularly in states where release by a paroling
authority is no longer possible in most cases, also ‘seems to be a fruitful
area of research. At the other extreme, further work on models of the total
criminal justice system would be valuable as a means of understanding the
many interrelations among its components. While the utility of such models
for predictive purposes has been called into question, they provide a frame-
work for the "mini-studies®” which are discussed in Chapter 8.

Finally, we note that data quality and flexibility for deriving
measureg of interest need further enhancement. Further efforts to standardize
the definition of key variables (even as basic as "imprisonable crimes") are
also necessary if the experience of some jurisdictions is to be of value to
others contemplating similar initiatives. While much has been accomplishéd
through the devalopment of statistical systems which use a single unit of
count for system transactions (e.g., Offender-Based Transaction Statistics
and Prosecutors Management Information System), lack of comparability in
classification and counting methods among agencies remains a problem in most
jurisdictions,
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the Crime Control Act.

The number of adults serving sentences of more than a year in state
and federal institutions rose from 198,061 on December 31, 1971 to

263,291 on December 31, 1976.

Source: National Prisoner Statistics

Bulletins published by the National Criminal Justice Information and

Statistics Service.

The Harris survey found agreement with this statement rising from 49
percent in 1967 to 74 percent in 1977. Quoted in Nicolette Parisi et

al., Sourcebook of Criminal Justice Statistics - 1978.

Assistance Adminigtration, National_Criminal Justice Information and

Statistics Service, 1979.

The specific firearm statute had to be cited in the commitment papers
in order for the mandatory minimum three-year term to apply. Thus, a
defendant could be convicted of armed roblery and sentenced to prison,
but need not fall under the three-year provision.

The Community Release Board established under the law will, among

other things, continue to make

decisions on parole release of lifers.

This trend reflected relatively stable numbers sentenced to prison
against declining numbers sentenced, suggesting the possibility that
those not likely to receive prison sentences had been "diverted" from

the system prior to sentencing.

N

Law Enforcement

Sentence ranges for these four Indiana felony classes are 2 to 4 years,
2 to 8 years, 6 to 20 years, and 20 to 50 years, respectively.

As noted already, however, those sentenced during the first ten months

of the new law may prnve to be

Todd R. Clear, John D. Hewitt,
and the Determinate Sentence:
Time Served,"” Journal of Crime

atypical over the long run.

and Robertfﬁicnegoli, "Discretion
Its Distribution, Control and Effect on
and Delinquency (October 1978).
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, Chapter 2 , oy
BACKGROUND ON SENTENCING AND RELEASE REFORMS -~

2.1 The Medical Model of Imprisonment

During this century, the debates on sentencing and imprisonment have
revolved largely around the issues of retribution and rehabilitation. For
most of this century it has been widely held in the United States that ihne
chief aim of criminal sanctioning is the rehabilitation of the individual
offender. The notion that prisons might be treatment facilities for offenders
goes back to the early nineteenth century. By the close of the nineteenth
century, pena;’reformers were increasingly interested in linking time served
to rehabilitative pr?gress and the beginnings of indeterminate sentencing and
parole were evident.

Retribution, by the turn of the century, had been disavowed by many
legal theorists as both ungcientific and uncivilized. Roscoe Pound,
writing in 1906, observed: :

"Revenge and the modern expression, punlshment, belong to
the past of legal history."

The Positivist School of criminology, despite its several divergences in
theory, re-emphasized the individualized treatment basis for punishmert.

This rehabilitative thrust, encouraged by the growth of the sccial gciences
and the professionalization of social work, gave impetus to the movement away
from determinate sentencing toward having parole boards determirie length of
time served in prison with refevence to rehabilitative progress. The inde-
terminate sentence, which by the 1930's characterized virtuzlly every state
sentenging code, was testimony tc the political force of the rehabilitation
ideal. The amount of time served became as much determined by rehabilita-
tive progress as by the severity of the offenses for which prisoners had been
convicted. Legislatures often made explicit the rehabilitative Eurpose of
correctional facilities in language similar to that of Missouri:

" "In the correctionai-treatment applied to each 1nmate,
reformation of the inmate, his society and-mera 1. improve-
ment, and his rehabilitation toward useful, productlve and
law-abiding citizenship should be guiding factors and
alms."

Although the rehabilitative purpose of correctional facilities was
widely endorsed for much of this century, it was not until the late 1950°'s
that it took on a real vigor at the operational level. While much of what
took place in prisons was very far from the medical model, the analogy with
the hospital did influence many of the pioneers of correctional treatment.
The California Department of Corrections was without question the leader, and
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its influence exgended'across the country and beyond. The prison riots of

"the early 1950's and the emerging sociology of the prison with its scrutiny

of institutional subculture, led to the view that prison should, andaggiiiQ%
could, be changed from a place of confinement, with many,negatiye an e it:-
ing features, to a positive setting for personal growth and chamqe.i, .
most extreme, this theme was expressed in terms of the prison bgcog ngh e in
therapeutic community, borrowing from the work of Maxwell Jones an‘ﬁo e s
psychiatric settings. The President's Crime ?ommission in 1967 regommeg o
ed that correctional institutions be small, adjacent to urban csgters an
based upon a "collaborative regime between staff and prisoners.

T

2.2 The Movement Towsiid aotuminagy

What has been characterized as the medical model ?f impriso:menthangd
more generally corrections, is premised on the notion that sanction ng :t:gn
be tailcred to the individual offender. Under this model, theAdetezm n o
of how an offender is tc be treated, for how long, and under whaz i rcum:e noe
was left to the discretion of judicial and ad@inlstratiYe authorities. . g
ning in the late 1960's, a move to control this discretion gained mom:n u:;d
resulting in the present trend towards great?r deterffnacy ip sgnﬁencfzg 3
release decisions. As this section will indicate, this movement a:i n??
support among & broad audience concerned with the fa%lurg of theTga orc:ived
pri;ons to provide an environment conducive to’rehabll;tatio?. te p:iVA
ineffectiveness of rehabilitation programs and ‘the ethiic of consf;ucder; for
coercion,” the alleged disparities in. time served by comparable oibg:ian
comparable crimes, and a renewed emphasis on the purposes of reti duterminate
deterrence and incapacitation--all contributed to the attack on inde v

sentencing and parole.

Fairness and Uniformityt - fﬁf”i

Skepticism toward the indeterminate ssntence began in the ;::: 1962;3,
in large part, a result of prisoners' protests r?garding their con :n:owth
confinement. The new visibility of prisoners' rights was partly an oucgaimed
of the civil rights and war resistance movements which some obse;vers Salne
"had resulted in the imprisonment of more middle-class p?rsonsgq os:rtin’ ne
sources of power, influence, and publicity than was the ‘core pop; gd;;:n-
prisons."” Uncertainty akout when prisoners would be releasede-i :: an
tal consequence of indeterniinate sentencing and parole release--beg
surface as a major priscners' rights issue.

Adding further stimulus for reform, the prisoners' rights movem;;;
was buttressed by a reversal in the "hands-off" policy of th? co:rts. ™
1971 Attica uprising is generally credited with arousing judicia cozc:ervened
for the conditions of confinement. Since that time the cour?s have dn'ails
with increasing frequency in the day-to-day opgrations of prisons :n d: uac,
often establishing and enforcing minimum- standards of institutional adeq  y.

,Prisbners‘ riéﬁts issues, particularly those relating to the uncer-
tainty associated with the duration of prison terms, were voiced most
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prominently in California which at the time had a wholly indeterminate system
of sentencing. The California gituation prompted the formation of a "working
group" of the American Friends Service Committee which in 1971 published the
book, Struggle for Justice. ‘Arguing basically on moral grounds, the Frieénds
asserted that "Instead of promoting rehabilitatiog; the individualized syﬁEem
promotes inhumanity, discrimination, hypocrisy and a sense of injustice.™:
Citing the indeterminate sentence as a control mechanism for most of those
involved in the adminiStration of justice, the authors charged that "the
rehabilitative system offered prison administrators [control over] the size
and flow of the prison population . . . as suits their purposes." In posit-
ing their view of the proper role of criminal law, they suggested that only a
narrow aspect of the individual-~his criminal act or actsg--is appropriately
conSidéred,{ahd that the relevant sanctions be applied uniformly to the
degree posg.ble. The view that indeterminate sentencing be abolished was
later sharcd by Richard H. McGge, former Director of Corrections in Californi§1
the,ﬁgygn§tate that had led the movement to embrace the rehabilitation ideal:
The moral objections expressed by the Friends Committee were comple-
mented by the publication of Criminal Sentences: Law Without Order by
federal Judge Marvin Frankel in 1972, which focused on “u? hecked and sweeping
povwers we give to judges in the fashioning of sentences." While Prankel
did not wholly reject rehabilitation as an ideal, he did affirm the Friends'
view that "indeterminate sentencing, as thus far employed and justified, has
produced more cruelty and injustice than the benefits its supporters envisage,"
He concluded with a proposal (for the federal system) calling for the creation
of a Commission on Sentencing which would be responsible for studying sentenc-
ing, corrections and parole, the formulation of laws and rules suggested by

these studies, and the enactment of rules toward the provision of guidance in
sentencing decisions. :

Frankelis view was supported by a number of assessments of sentencing
variations, with indications of disparity emerging from virtu, 1IY’every
study, whether based on Statistiez or courtroom observation. State-by-
state statistics on the length of time spent in prison prior to first release,’
published by the federal-Bureau of Prisons in 1971 showed, for example, that
62.5 percent of thogs released from Minnesota prisons had served more than
ten years, while rione of those relecased from Vermont prisons had served more
than five years. Similar disparities were found among sentences: only three
percent offWashington prisoners released in 1971 had been sentenced to one to

five years, while 86 percent in South Dakota had received senterices in that
range.

. One explanation .of wide disparities in measures of time served lies
in the variation among states in who receives prison sentences. Thus, in the
Minnesota/Vermont comparison, it could be argued that only those convicted of
the most serious crimes (carrying lengthy terms) received prison sentences in
Minnesota, while in Vermont many of those convicted were: sentenced on rela-
tively minor crimes and served short terms. This explanation, however, also

transfers the charge of digparity from time served’to'the imprisonment
decision. : . '
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) ‘Disparities have alsq been noted when comparing sentences imposed by
different judges within théﬁsame county. Alan M, Dershowitz reported on a
study12f sentencing pagtétns over a tgq-yéar'period in Montgomery County,
Ohio, whicrk found that one judge impcsed prison sentences in 77 percent of
robbery convictions, while another judlge imprisqneﬁ:only 17 percent of those
convicted of robbery. Frequently, differences such as this could be explained
only in terms of the proclivities of the sentencing judges.

_The U.S. Board of Parcle (now the U.S. Parole Commission) was the
target of particularly intensive criticism in the early 1970's. "Charges of
lack of procedural due process,-arbitrariness; c¢apriciousness, defensive
self-protectiveness, failure to specify reasons for decision§5and working at
cross-purposes” to rehabilitation were among the complaints.® The Beard's
response to this criticism took the form of a collaborative study with a
research team headed by Don M. Gottfredson of Rutgers University and Leslie
Wilkins of the State University of New York at Albany. The purpose of the
study was to assist the Board in its articulaticn of general paroling poli-

~* cies, and its main product was a guideline matrix which gives nominal time to

be servedﬂpefore’parole, as functions of offense severity and offender
characteristics, =~ s « SR

The Effectiveness of Correctional Treatment

In additipn to the issues of fairness and uniformity, disillusionment
~ _.with -thé effectiveness of rehabilitation programs was added to the determinacy
~ debate. The hope that with appropriate treatment criminals could be rehabili-

tated, received a, gevere blow with the publication of a paper in 1974 by
Robert Martinson. After reviewing some 231 research studies conipleted
between 1945 and 1967 on the effectiveness of correctional treatment, Martin-
son and his colleagues concluded that: . -

"With few and isolated exceptions, the rehabilitative
efforts that have been reported so far have had no appre-
ciable effect on recidivism.”

In those studies where recidivism was evaluated as a function of

_time served in prison, there were mixed results. Some of the studies found

-~ that when release from prison occurred earZFier than the scheduled parole.
date, recidivism during the pg;?%efpéiiod was no vorse than when relggsé?*;
occurred on the scheduled 2ate. Another study found-recidivism rites to
decrease with E;meﬂsﬁéh?ein prison, but only-up to three years; %fZzreafter,"

" _they began tO increase. Other studies, which focused on"spicific offender

-7 ‘types; led to m*ged findings, largely because they failed to control for type

of institution.

It must be realized, as Martinson did, that the apparent ineffective-
ness of treatwent strategies may stem.partly from technical difficulties
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. Setting the parcle release date within a few weeks

‘upon sulisequent convictions. Under these proposals

. over the rehabilitativé purpose of corrections.

inherent in research stud' i -
r ies of this nature.
ggit can be measured are those which are detec
g renses not &nown to law enforcement official
tfuzesearcq§;s. Even more fundamental is the
U€ experiments to control for those £ i
per i actors wh i
the recidivien outcome. Regardless of the tec el oy also Choverer. e

lack of systematic, repli 5 C hnical caveats, however the
. S Plicated positive result O
the position of rehabilitation in the debate os clearly oaeyed to diminigh

sanctions.

The only instances of recidivism
ted and reported. Unfortunately,
§ are also not reliably known
research problem of conducting

Mar ti ' . . . ; . ‘
inson's findings notwithstanding. Horris in The Future of Impris-

onm ed t i
onment, proposed the retention of the-yaluable aspects of the rehabilitative

a ] lsory natur LCd ioh i
rohori 1e co . e of participation in
Batlon pPrograms as a criterion in the decision to gragt release on .

aro - 3 + " : .

gChi::ed angh::azlzz 3;:g§sted thgt "forced rehabilitation” is rarely

i . Bt essary ree of i Tl St

:ge'namg of rehabilitation. Urgin;?that ne:zgzil he tins L5 Permitted under

imprisonment be tied to such pgqgg;mﬁﬁ_gozrigﬁ:pgogésaléﬂéélled o

of admission to pPrison.
on were offered:’

the time nor the conditions

Three ‘guiding principles for the decision to impris

© that the least restrictiv e sy )
achi . e (punitive) sanction necesna
to achxuve:deflned,socialﬂpurposes should be imé§§§§;~r¥
. ’ o

e ;hgf pred@cﬁi@n of future criminality not be considered
in aete;mlnlngiwhether imprisonmeht is appropriate;

® ggat ;heﬂfanction,impased not excéed that which is
eserved by.the most recent crime or crimes for which i
the offender is being sentenced. - |

freego;h?ede?igéon E?,ﬁmprzson, graduated testing of increased increments of
predictiahéggég gglqgghg, work or education release) would be substituted for
e ahdrpolit?:;;a;;llyz'fqr release. In short, for reasons of both prin

, nd- politic asibiliity, Morris arqued agai i ( -
as that guggested in'Struggle for UUStice.g Fainst drastis. refom sueh

The’Be-Emergence of Retributicn

Writing from the berspectrv i |
dia : he persp e of a policy analyst, James Q. Wil
viabTOt—fe:I with thg 1ssu¢aof whgther the medical model'of corrgct?zizogs
My 5y -hu eqher with the possible crime reduction effe 3
tednéannbgbtlng'the gelf—évi@ent pProposition that those
1o commxt,cr§mes against the society outside, Wilson pProposed that

¢ m; that uniform sentencing
’ . berty, even if bri
Penalty extracted for every "non-trivial® offznse, with incxeas:degén::tzzz

tative eff e : s the potential i i-
lve effect on crime of greater certainty of imprisonment takeS‘pr:g:E:;l
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The notion that puniéhment is the rightfgl pgimary purpose of impris-
onment was explored from a philosophical standpoint in the writings of

Zvan den Haag in Punishing Criminals. Citing Martinson, he argues
5.

that:

", . . given the evidence we now have we should no longgr
regard rehabilitation as the major purpose to thch pgnlsb-
ment is suited. Retribution, deterrence, and incapacitation
should have priority."

His viewpoint regarding the criteria for establishing'the 1engtp qf.prison
terms gdés beyond Morris'. Van den Haag justifies "risk of rec1d;v1sm" as a
criterion in noting that pridrity should be.given to "the protection of

' society" over "the freedom and comfort of offender§."

Von Hirsch concurs with van den Haag on the significance‘of the
ndesert” principie-in the book Doing Justice: The Choice of'Punlshments.
Beginning with the premise that under "just deserts" the basis fqr broad
sentencing discretion is removed, von Hirsch pgoceeds in developing a frame-
work for sentencing standards. Here, presumptive sentences, based on the '
seriousness of the crime, would be the diegposition for most offgnders convic-
ted of that crimé, with limited room for departure for aggrayat;ng and
mitigating circumstances--these also guided by standards. with the desert
principle governing the establishment of stgndards, yon lesch"addzgsses the
question of future dangerousness by suggesting thgt for thege special
situations, [the authority to extend the term of incarceratlon bsgond that
which is deserved)] be narrowly defined in the sentencing rules.”

o

2.3 The Role of Community-Based Corrections

In any discussion of the ideal of rehabilitation, the role of commu--
nity corrections cannot be overlooked. Indeed, the argument that cugtodla;
facilities are ineffective settings for rehabilitation has not on}y_lntepsx-
fied the concern for more explicit articulation of sentencing pol1c§es; it
has also supported the case for developing community-based alternatives to
prison.

Probation is the most frequently used altermative tg p;isqn. In
1931, when probation was still vgiy undeveloped in many jurisdictions, the
Wickersham Committee urged that:

"No man should be serit to a penal institution unless it is
definitely determined that he is not a fit subject for
probation. -To this end it is urged that every effort be.
made to broaden probation and provide more and better
‘probation supervision.”

Years later the President's Crime Commission advocated this position again,

and zlso argued for the development of community-based progr ‘§ which are
an intermediate sanction between probation and incarceration. It was,
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however, the National Advisory Commission on Criminal Justice Standards and
Goals, in 1973, which made such alternatives a major policy recommendation.
The National 2dvisory Commission stated: ®The Commission considers community-
based corrections as the most promising means of accomplishing the changes

in offender hs%avio; that the public expects--and in fact now demands--of
corrections."” The Commission added: "From the standpoint of rehabilita-
tion and reintegration, the major adult institutions ope59ted by the states
represent the least promising component of corrections.” This report

takes the position that "more offenders should be diverted from such adult
institutions, that much of their present populations should be transferred to
community-based programs, and that the construction of new major institutions
should be postponed until such diversions and transfers have been achieved

and the need for additional institutions is clearly established."” As these
words were printed, state prison populations were entering a period of rapid
growth that would bring a net increase of 48 percent in the five years from
1973 to 1978. Despite this pressure, in March 1978 state corrections agencies
reported that less than five percent of all state sen&gnced prisoners

. nationwide were housed in community-based facilities.

24 Proposed Reforms

To a large extent, the same forces that shaped the scholarly debates
on the purposes of criminal sentencing and imprisonment have led, in turn
to a variety of legislative proposals to change sentencing and release
practices. Although rejecting the medical model of corrections to varying
degrees, proposals based on "justice™ and "just deserts" models of sentencing
share the general desire to reduce unwarranted disparity and curtail the
discretion available in sanctioning. Other proposals have sought to enhance
community~based correctional programming through legislative action. Four
general types of proposals are discussed in he subsections which follow.

Mandatory Sentencing

Mandatory sentencing laws seek to eliminate the discretion of the
judge to suspend prison sentences or grant probation, and they often stipulate
that a minimum term of imprisonment be served. Thesé& laws typically apply
only to specific classes of offenses, such as dealing in narcotics or possess-
ing (or using) a dangerous weapon or firearm in the commission of a felony,
or to specific classes of offenders, such as "career criminals" or "repeat

offenders." EBQY also fregquently accompany sentences whose maximum is life
impr isonment. '

The intents of mandatory minimum Sentencing laws are to deter through
the increased threat of imprisonment, and to enhance public safety through
the incapacitation of those who would otherwise commit crimes. The combined
effects of deterrence and incapacitation on crime levels and the relative
importance of each continue to be debated andsﬁesearched, and the literature,
both theoretical and empirical, is extensive. Mandatory sentencing and
mandatory minimum sentencing laws generally reflect the belief that law and
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order must be preserved, by prohibiting sentences that are viewed as too
lenient. This principle is consistent with one whigh rejects rehabilitation
as the primary purpose of corrections; it simply ignores the rehabilitation
issue altogether.

A report, recently released by the Rand Corporation, assesses the
impact of hypothetical mandatory sentencing laws on crime levels and prison
population using a sample of 625 persons convigisd-from mid-1968 to mid-1970,
of burglary, robbery, rape, aggravated assault, homicisfz. autg,theft, selliiig
drugs, and grand larceny, in Denver, Colorado fiistrict Court.”' Data were
collected on personal characteristics, prior criminal record, court disposi-
tion of the current offense, and recidivism during a two-year follow-up.
These data were then applied against a variety of hypothetical sentencing
options which differed by length of mandatory term, type of felony, and prior
felony record. The researchers estimated that if the most severe option--a
five-year prison term for any felony, with or without a prior record--had
been imposed following those convictions pricr to the "current" conviction
(if any), 45 percent of the "current" offenses would have been averted. The
estimated impact on prison population in this case was found to be far more
dramatic-~an increase of 450 percent. At the other extreme, one-year manda-
tory sentences for second felony convictions, regardless of type, yielded
estimates of a three percent decline in crime and a 15 percent increase in
prison population.

In contrast to the hypothetical scenarios of the Rand repor§2 the
final report of the Joint Committee on New York Drug Law Evaluation
provides some empirical results on the nature ggd extent of that mandatory
sentencing law's impact between 1973 and 1976. Briefly, the New York
Drug Law mandated that any person, other than a Youthful Offender (ages 16
through 18), or an informant, indicted for selling hercin must, if convicted,
be sentenced to a pgison term of a; least one year and upon releass, remain
on parole for life. The same law also provided for mandatory prison
terms for second or subsequent felony convictions generally and raised
penalties for other (non-narcotic) drug convictions. The law was enacted in
1973, and the evaluation covered some three and one-half years under its
regime.

The Committee's evaluation found no evidence of sustained reduction
in heroin use and no change in the number of crimes committed by known
narcotics users. Moreover, for New York City, the recidivist sentencing
(predicate felony) provision was determined not to have significantly deterred
prior felons from committing additional crimes. The evaluation also found
tlrtat drug law sentences did not constitute a significantly larger fraction of
annual new commitments to prison than in the past, and that the number of
inmates who had been convicted of drug felonies, as a proportion of total
prison population, was the same in December 1975 as in June 1973. On this
latter point, the evaluation noted that the backlog of the most serious cases
{(i.e., involving the longest minimum prison terms), once disposed, might
raige this proportion in the future. 1Indeed, because the time between
indictment and conviction was extended substantially by increased demands for
trial and the use of postponement tactics, it was not until 1977 that the
force of the law began to be seen in an incarceration level that exceeded
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2,100 persons per annum for these offenses Whil i i

; : : . e this only slightly exceeded
the previous maximum set in 1972, sentences under the new law were pgtentiall
much longer, while charges were iess severe than those of the earlier period.xs

In summary, the New York Drug Law Evaluation found no i
on drug_use and consequent criminality and several adverse :ff:zszrzztcgzsaCt
processing. More than three years passed before the courts were able to
reverse the backlog and impose the mandated sanctions. Yet in the latter
years of the law, it began to appear that penalties were especially severe
for lesser offenders, without any clear reduction in the activity of major
pushers. In 1979 the law was amended to reduce the severity of its sanctions
and to restore judicial discretion in dealing with first offenders.

A number of states have mandatory minimum se i ire-
arm-re}ated offenses. Florida's felony—%irearm law,n:::c;:gjizzsogoihglzgse
gtudy.ln Chapter 3, requires that a term of at least three years be served
in prison by those convicted or possessing a firearm while committing certain
fe}onleg. Collp Loftin, at the Center for Research on Social Organizations
Uplvgrslty of Michigan at Ann Arbor, is currently conducti a sﬁudy of the'
Michigan Felqny Firearm Law on Detroit's Recorder's COutt.gg This law
1mp1emen§ed in January 1977, stipulates that two years imprisonment-be'served
consecutlyely with a prison sentence imposed for a conviction on the primary
felony, w1;h suspension, probation and early parole prohibited. Thé prosecu~-
tor for Fh1s pa;ticular jurisdiction has ordered that this statute be charged
when a firearm is present and has prohibited subsequent charge reduction,

thereby, in theory, further reducin i i i
; g the discretion of th -
vent the legislative intent. ® System to ciroun

Finally, an evaluation of Massachusetts' widel ublici
("And Nobody Can Get You Out"), effective in April 197§,pwhi:§1§;gog:: :aw
one-year mandatory term of imprisonment on those convicted of carrying any
flrearm wlghout.proper authorization (r:gardless of whether its possession is
in gonnectlon with a crime), has just been completed under a grant from the
Nathnal Institute of Justice to Boston University's Center for Criminal
Justlce.' This study examined several areas in which the law was egpected to
have an impact and arrived at a number of interesting conclusions:§9 )

° The introduction of the l1.w did have an impact on
fltear@ assaults (which apparently began prior to the
effective date of the law as a result of considerable

publigity). but the decline was offset by increases in
non-firearm assaults,

® Armed rcbbery shqwed decreases for two years following
the law's effective date, but began to rise again.

® The probabil@ty of conviction on charges of carrying a
firearm declined from nearly half in the year prior to
the lay to about one-quarter in each of the two years
following the law.
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® Plea bargaining continued to play an important role in
the disposition of cases. 1In some cases, charges were

dismissed or reduced so that the defendant could receive
a suspended sentence.

® Defendants were more prone to appeal for a trial de
novo -- obtaining a second chance for acquittal by a
higher level court or delaying the inevitable convic~
tion -- at a much greater rate. There was also a trend
toward increased use of trials under the law.

Determinate Sentencing

The term "determinate sentencing" is highly ambigucus. In this
volume, a system of penal sziictions is designated as determinate if, barring
time off for good behavier (i.e., complying with the rules of the institu-
tion) or the loss of such time, there is no administratigg discretion as to
when most prisoners are to be released from confinement. Such decisions
are typically made by parole boards under indeterminate sentencing, based
on the prisoner's "readiness" for release. Under determinate sentencing as
defined above, the date of release can be known at the time a prison sentence
is imposed (again within the range provided by good time allowances). It
should also be observed that the decision whether or not to impose a prison
sentence need not differ between determinate and indeterminate sentencing;
either can stipulate corditions under which prison sentences are mandatory.
Thus, mandatory sentences or even mandatory minimum sentences can be part of
determinate or indeterminate systems.

Under determinate sentencing thus defined, the length of imprisonment,
given a prison sentence, is -subject to variation allowed within legislatively
prescribed sanctions available to the sentencing judge and good time allowances
available to prison administrators. Since under most indeterminate sentencing
syvstems, the awarding of good time advances the parole eligibility date but
does not guarantee release on parole, the exercise of good time provisions
assumes greater significance under determinate sentencing systems.

Ironically, the first new determinate sentencing code, which became
effective on May 1, 1976 in the state of Maine, did not stem from an abandon-
ment of the rehabilitative ideal, but rather from more sweeping changes to
the criminal code in bringing common law together under a unified system.
Indeed the first purpose listed under Chapter 47, General Sentencing Provi-
sions, indicates that the Maine legislation seemed not to be cognizant
of the ongoing debate on whether the purposes of sentencing could be simul-
taneously achieved:

"To prevent crime through the deterrent effect of
sentences, the rehabilitation of convicted persons, and the
restraint of convicted persons when required in the interest
of public safety."
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By abolishing the function of the parole board to decide when prisoners
should be released, as well as the parole supervision function, and providing
judges the exclusive authority to impose fixed sentences not exceeding
legislatively-established maxima, determinate sentencing in Maine served to
enhance accountability fgg the exercise of discretion rather than to reduce
discretionary authority.

A recently completed study of the impact of the46ew Maine law on the
administration of justice found that in the first year:

® The use of incarceration was less frequent.

® The length of incarceration was shorter for Class B and
C offenses (carrying a possible maximum of 10 and 5
years, respectively), but longer for Class A offenses
(carrying a possible maximum of 20 years).

e Variation among sentences increased, due mainly to a
small number of very long sentences.

® Very little of the variance in the distribution of
sentences pre- and post-code can be explained by
"justifiabie" variables such as offense severity and
prior incarceration experience.

The researchers noted that these results were unintended under the new code,
and that they were probably due to the "increased authority and visibility of
the judiciary (leading to) social psychological pressure towards moderation."”

Although the second state to implement a determinate sentencing code,
California received considerable attention in the literature even before the
new code went into effect. As will be discussed at greater length in Chapter
Four, California's Uniform Determinate Sentence Act of 1976 (which became
effective on July 1, 1977) represents a complete reversal of views toward the
pPrimary purpose of imprisonment. From highly indeterminate sentences under
which the state's parole boards were almost exclusively empowered to decide
how long prison terms would be, the Act set forth a highly determinate scheme
in which the penal code specifies terms of imprisonment as a function of
offense and offender characteristics. Under determinate sentencing, judges
will continue to have limited formal discretion in setting terms of impr ison-
ment. Except for those receiving life sentences and those already in prison
when the new law went into effect (and again excluding good time provisions)
prisonezs' release dates are known at the time of sentencing. Like Maine,
California abolished the parcle release decision of its parole board, but
unlike Maine, it retained a period for parole supervision following release.
A review of research on the anticipated effects of determinate sentencing in
California is included in Section 4.3 as part of that case study.

Indiana was the third state to implement a determinate sentence law, °
which became effective November 1, 1977. As will be discussed in greater

- detail in Chapter 5, the Indiana law specifies & "presumptive term,"

given the decision to imprison, for each of five felony categories. Judges
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may significantly depart from these terms by pgescribeq amounts ?gr aggraviz—
ing and mitigating circumstances, but the law 1§sglf gives no guidance as

how much should be added or subtracted for specific types.of agg:ayat;on gz‘ed
mitigation. As in Maine and California, the term of ;mprlsonment is specifi
at the time of sentencing, within the range of good time allowances, s;:zg hed
the function of the parole board to determlne’teleasg Qates has been abolis .
The Indiana law also has mandatory impr isonment prov*sxons fo; any felony
conviction which is not a first conviction and for first convictions on

certain types of felonies.

Following the passage of the Indiana law, Illino@s and New Mexlsg' .
also enacted determinate sentencing laws, as we have defined thg term, Bo:ﬁ ‘
became effective on February 1, 1978, and July 1, 1979, respectlvely.' ot
laws eliminated the' release decision by a parole board, bug both reialn
terms of parole supervision following'release. In New Mexlg?,.thi' ?:latively-
required the sentencing judge to spec1f¥ a total sentence within ggl bt
prescribed limits, dividing this total into the pgrt to pe'served in pr;zg s
and the part to be served on parole. Hovever, th1§ provision vast:;p:;e e
by another law, subsequently enacted, wh1c§ effecttyely reinstitu
function of the parole board to release prisoners. .

A unique feature of the 11linois law is the Class 3 felony category1t
which includes aggravated kidnapping for ransom, rape, deviate sexual :zz:u ’
aggravated arson, armed violence, armed rgbpery, treasorn, pattery,hfer e
narcotics transactions, and calculated criminal drug consplrgcy. man Y
minimum term of six years must be served fo; Clgss x convictions; a th:;dt
Class X conviction requires a sentence to 11fg 1@prlsonment. Otper.ma1 a.O£y
prison terms are also provided by the new Ill}no§s law? The Illinois legis
lation establishes a Criminal Sentencipg Commission which, among othe;
duties, is authorized to monitor the flgcal impact and effect upon grlson
populations caused by the use of determinate sentenges, and to deve opf "
standardized sentencing guidelines designed to provide for greater uni ormity
in the imposition of criminal sentences.

4
inoi : i leased a report
The Illincis Department of Corrections recently re ;
that presents statistics for measuring selected tren@s through thg flrgttgear
in which the new law was in force. Summary observations on these statistics

follow:

e In Cook County, the probability of a prison sentence
given conviction returned to the 1973 level (46%)
after having declined to 36 percent 1n 1975 and risen
again to 43 percent in 1976 and 1977. Qtper pargs of
the state exhibited a 35 percent probability, which was
not substantially different from the 33-35 percent range
in the 1974-1977 period.

‘@ Comparing average time actually served by persgns
released in the year prior to the new law to time
projected (assuming all inmates earn maximum good time)
for those sentenced determinately 1n the new law's
first year, little difference was found for armed

robbery (4.0 years determinate to 3.9 years indetermi-
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. nate). For unarmed robbery, burglary and theft, however,
determinate terms were substantially lower (1.7 to 4.2
years for robbery, 1.7 to 2.9 years for burglary, and
1.2 to 2.7 years for theft).

® Average daily prison population grew steadily since
1974, from 6,137 in that year to 10,273 in 1977, averag-
ing about 22 percent per year. The average daily

population in 1978 was only three percent higher than
that in 1977. -

Further experience under the new law and additional analysis are clearly

required in order to assess the extent to which these trends reflect the new
law's impact.

Table 2.1 summarizes some of the main features of the determinate
sentencing laws which have been adopted to date. The first row of the table
shows the basic structure in each code. All five states use a felony class
system; specific offense types can span several classes, depending on the
particular elements in the crime. The legislatively-prescribed sentence
ranges are ordered in the table from most to least severe. The second row of
the table shows specific provisions contained in each statute that can be
invoked to increase a "basic” term of imprisonment. These extensions supple-
ment the latitude afforded sentencing judges within each range for aggravating
or mitigating circumstances. The third line of the table summarizes normal
good time provisions under each law--i.e., the portion of the prison terms
still subject to administrative discretion (of the respective correctional
authorities). Not shown are the more detailed provisions governing the
vesting of good time or additional time off for participation in prison
programs or other special circumstances. The fourth row of the table simply
indicates the period of parole supervision retained under the new law, while
the fifth line indicates the general nature of mandatory imprisonment provi-
sions in the new laws. All five states have such provisions which, as

already noted, typically pertain to crimes of violence or use of weapons in
crimes of violence.

As observed at the outset, the cornicept of "determinateness" spans a
continuum which reflects statutory provisions governing release from prison.
The narrower the period in which release can occur, the more determinate the
system, apart from good time provisions which are exercised by correctional
administrators. We adopted a definition of determinacy for which good time
is the only factor governing the actual release date of most prisoners. Thus
while Arizona and North Carolina have aiso enacted sentencing laws which bear
the "determinate” label (with effactive dates of October 1, 1978 and July 1,
1980, respectively), both states have retained parole boards which have the

authority to release priigners earlier or later than the time specified by
sentence less good time. :

We close this brief overview of determinate sentencing with the
observation that such systems may vary in ways other than those that have
been discussed to this point. Retroactive provisions (application of the new
law to individuals in prison or being adjudicated on the effective date); N
resentencing provisions; pardon and commutation authority; and procedures for :
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Table 2.1

States AMopting Determinate Scntnnclm as of September 1979

SUBIEC PROVISION )
> xico
California Illinois Indiana _.¥aine Fov Mexicx
Statutory Ranges for
Peloniest = . Y
Most s“lou‘ Ciass Lite* 20-40 yrs or uu‘ . 30-60 y:lé,/ 25 yrs-life ::S;S yes
S5, 6, 7 yrs 6-30 yrs (Class X) 20-50 yzs 20 yr max it
3, 4, 5 yes =15 yrs o 6-22 yrs 10 ye max Jattd -y‘_f“:/‘
2: 3, 4 yrs 3«7 yre . 2=8 yrs f ,y/r/;u/ L
-3 yre o Ty R s 1=5 yes
" Least Serious Class 16 months, 2, 3 yrs 1-3 yrs A 2-4 'Ytl // § month max
a L LR s E o ) //,/" x
Poasible hlonvuonn enhancenents (each extended tcrnuj e " habitual offender (2 none habitual offendor)

of Prison -Terms

instance):

weapon lgvolvcd-
1,2 yes' -

great loss of T

properiy-1,2 ynf“
grest podily hare-
3 yt/l,,,-f"

priat prison tegm~

-1, 2, 0r J yra

40~00 yrs

30-60-5¢8 (Claes X)
%530 yrs

7-14 yrcs

5-10 yrs

3-6 yra
habitual offender:

3 prior Class X
convictions-11i€e

or nore prior felony
convictions)s 30 yrs

1 prior felony convic-
tion -1 yr

2 prior felony con-
victions - 2 yre

3 prior felony con-
victions -~ 4 yrs

. —

Norezi maxinum good.
’ tisme

4 lonth! for every 8
served

one duyltor each day
urvcd,

one day for each day
setved

10 days for auch
month served

up to on, year off
sentence

Term of parole super-
vision after release

3 years

3, 2, or 1 years

dcpom-!ing on felony
class

1 yt'

none

remsinder of nntonc"

Mandavcry imprison-
ment

certatn erh}iﬂ"‘in-"
volving ~‘§3‘;}'0ll’ll

habitual offender,
murder/atteapted
mucder, drug traf-
ticking, prior
serious felony
conviction.

prtokr felony convic-
tion, currept vio-
lent felony

mucder, ps lor
buzglacy

capital felony and
use of haud!.y
weapon

*Maine does not dis-
tinguish between
telonies and mis~
demeancre

a Cal.P.C. §1170(a) (2)
b I4. §12022, 12022.5
c 1d. $13022.6

4 T1d. §12022.7

« 1d, §667.5

£ 1. $2931 (a)

g 1d. $3000 (a)

h Ta. $1203.6

{ Ch. 38 Ill. Rev.
st. $1005-8-1

3 1d. $1005-8-2

k 1d, $338-1-

1 13. $3-6-3(a) (2)

» 14, §3-8-1 (Q)

n 1d. §338-1,

$5-5-3 (o) (2)

o Ind Code §35-50-2-3 -

through $35-50-2-7
p 14, §35-50-2-8
q 1d. $35-50-6-3
r 1d. §35-50-6-1 (b)
s 14, §35-50-2-2

t T=-17X Naine Rav.
. gtats. Anno, $1252
u Id. $1253-3
v 18, §1201-t

Cav

w N.M. Laws of 1977 -
$40A-29-28

x Id. §40A-29-30-3
thzough D

y 14. $42-1=33-A

t I3, §41=-17-24=C

aa Id. $§40A-29-27.1 and
T 40A-29-29A and B

T Asu

appealing sentences all have implications for prison populations and conge-
quently for the needs of correcticnal facilities. One study currently in

progzegz expects to examine the impacts of determinacy in a number of these
azeas. i

Guidelingg-

‘The-concept of guidelines, predominantly in senténcing and parole
ralease decisionmaking, has also received considerable attention as an
alternative to (or-ag in Illinois, complementary to) determinate sentencing.
Applied to either sentencing or parole release decisions, guidelines are
promulgated administratively through the rulemaking of a commission estab-
lished by enabling legislation and composed of criminal justice system
representatives. The heart of a guideline system is a two-way grid, the
dimensions of which contain "scores" pertaining respectively to the convicted
offense (usually the most serious when there dre multiple convictions) and
the offender. For each combination of "scores" sentencing guidelines indi-
cate an appropriate sentence or sentence range, and parole releasa guidelines
indicate an appropriate prison term or range of prison terms to be served
prior to release on parole. These specifications are not intended to be
binding in every case; indeed some percentage of cases is expected to fall
outside the guideline range. Rather, guideline systems are designed to -
structure decisionmaking and to avoid widely disparate sanctioning in "ordi-

nary"” cases, which are typically expected to encompass 75-85 percent of the
total. : ‘

In many respects, sentenciag and parole release guidelines have the
same characteristics as determinate sentence systems, most notably early
determination (or knowledge) of the likely time to be served, given a prison
sentence. In this respect they avert the problem of uncertainty that charac-
terizes indeterminate sentences. While the decision to impose a prison
sentence is not mandatory, sentencing guidelines do provide a clearer indica~
tion about the nature of the sentence sanction {incarcerative or not) than is
typically the case under either determinate or indeterminate systems. The
guideline approach, however, provides more flexibility for the modification
of sanctions (e.g., to reflect changing societal norms or accommodate increas-
ing prison population) than exists under determinate sentence systems, by
virtue of the delegated authority to an administrative agency.

Guideline ranges (either for sentencing or terms of imprisonment
prior to parole) can be derived empirically or established by collective
experience to reflect sanctioning philosophies (such as "just deserts”).
Mogt of the empirically-based Xgrk has been done by Wilkins and Gottfredson,
for the U.S. Parole Commissio in 1973 and subsequently for the parole
boards of a number of states. The "deserts" apgroach is advocated by von
Hirsch in his recent publication, Abolish Parole? 7 Von Hirsch was also
instrumental in the development cf parole release guidelines in Oregon, the
topic of the case study presented in Chapter 7. - '

Because parole boards operaﬁe statewide, ease of administration is
often cited as the primary advantage of using the guideline method for parole
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reiease--rather than sentencing—=decisidns;':NéVEfﬁheless, sentencing«gﬁide—

line systems have been implemerited in a number of localities; were preéscribed.. ..

by the Illinois legislature in concert with ds&erminate senteﬁciagi"and, in

1980, will be adopted statewide in Minnesota.

A number of guideline studies are currently in progress: the Insti-
tute for Law and Social Research began a study-in 1978 to suppoig the formu-
lation of sentencing guidelines for the federal justice system; the
National Center for State Courts is conducting a study of the impact ogo
sentencing guidelines on the administration of justice in three sites;
and Abt Associates is conducting an evaluation of multi-jurisdictional
sentenggﬂg guidelines in Maryland and Florida, to be implemented in urban,
subugrvan and rural jurisdictiog? under test conditions developed by the

~_National Institute of Justice.

Community-Based Correctional Strategies

Legislative efforts to encourage the use of community corrections or
to provide state supported local correctional resources, have received
relatively little attention in current discussions regarding the use of
imprisonment. One of the earliest initiatives, California's Probation
Subsidy Program, which began in 1966 and ended in 1977, represented a unique
approach to the del%xery of local probation services with subsztantial levels
of state resources., Growing out of a 1964 State Board of Corrections
study which found probation services "woefully inadequate,"” the Probation
Subsidy Program allocated state funds, which otherwise would have been
applied to incarceration and parole supervision, toward the development of
county probation services. The amount of resources available from the state
was determined by a statutory formula used to calculate a county's "earnings."
Participation by counti=zs was voluntary, and "earnings" were based on a
county's reduction in the number of adults and juveniles committed to the
Department of Corrections and the Youth Authority. The base rate of commit-
ments was designated as the larger of the 1959-63 and 1962-63 average
rate of commitment, and it remained unchanged over the life of the program.
Funds received from the.state were used to establish intensive (probation)
supervision units; individual, group and family counseling; to purchase
psychiatric, psychological and medical services; to provide job placement
services, vocational and training programs, drug education programs, remedial
education programs, anti-narcotic testing, and placement programs (foster

" homes, group homes and eommUnity day ca;gl,

The objectives of the Probation Subsidy Program were both ambitious B

and potentlially conflicting:

(1) To increase .the protection afforded to citizens of
.California

(2) To permit a more even administration of jusg;cef"

(3) To rehabilitate offenders
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(4) To reduce the necessity for commitment to a state
__institution. : '

.An eyaluation of the program was presented in a 1974 report issued by
the California Youth Authority. This evaluation found the program:

(1) to have "been extremely successful in achieving its
goal qf reducing the use of state. correctional insti-
tutions," which was not "offset by the need for
increased institutionalization at the local level,"

(2) resulted in "a greater amount of consistency among
participating counties with respect to their use of
state - institutions.” ’

{3) failed to produce a decrease in the reported crime
rate in California.

(4) was, buzed on a preliminary analysis, not "substan=
tially more effective than regular probation."

A considerable amount ofsgdditional evaluétive research has beéﬁJconducted
with regard to item (4). ' ”

The Probation Subsidy Program in California came to an end on July 1,
1977. It had apparently never received the full suppurt of the state's law
enforcement community, which felt that the program resulted in probation
sentenqes for offenders believed to be dangerous. Moreover, subsidigs were
gnabl&,to ggep pace with inflation, with a corresponding decline in purchas-
ing power.

In 1973, the Minnesota legislature enacted Chapter 401, the Community
Corrections Act. While bearing some resemblance to the Probation Subsidy
Program in California, the Act is narrower in its purposes and broader in its
scope. More specifically, the purposes set forth in the legislation are
two-fold: to protect society more effectively and to promote cfficiency and
economy in the delivery of correctional services. As in California, the
participation of counties is voluntary and the Act's provisions apply to both
adults and juveniles. Unlike California, state subsidies granted under the
act can-be used for the development of local institutions and institutional
programs as well as for programs not involving confinement. A second depar~
ture in the Minnesota Act is the imposition. of a penalty for each offender
committed to a state institution from participating counties.

A preliminary evaluation of the impact of the Community Corrections
Act on adult commitments to state institutggns was reported by the Minnesota
Department of Corrections in January 1977. This study, described further
in Chapter 6, tentatively concluded that the Act was responsible for reduc-
ing the probability of a prison sentence, given conviction, in participating
counties. ' : v
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25 Summary

The state of Oregon recently enacted legislation{1977) to promote
the use of community corrections. Fashioned aftez-Minnesota's Community
Corrections Act, the legislation authorizes the state Division of Corrections
.%o grant subsidies to participating counties for the developmernt of correc-
tional resources at the lgesai ‘level, and to charge counties” for the commitment
of certain offenders {those who would not pose a dana»: to the community) to
state instit tions. = : .

The call for refzsrm that emerged in the 1970's stemmed largely from
the perceived inequities in penal sanctioning which had been justified in the
name of rehabilitation. Disparity in sentencing and release practices,
within and between states, was found to be unwarranted given the reliability
of methods to predict future criminality. The discretionary latitude

afforded judges as sentencing agents and parole boards as release agents, . Fndé S

the lack of a means for monitoring the way in which this discretion.wds
exercxsed have prompted a response of stronger legislative cna&.ols.

Many of the proposed reforms call fo: ma,ar changes in the manner of - -

setting sentences and determining releasey as vell as in the severity and
duration of terms of imprisonment. “While these can be tentatively organized
into common groupings as-wé’ did in Section 2.4, it is important to bear in
mind possibly. aignificant differences within a group prior to embarking on a
study of their impact. Expectations of these reforms are varied and often

_.pouflicting, indicative of the range of interpretation of their literal
- provisions, The remaining chapters explore these issues in:depth for five

states which have enacted reform légisiation of this nature.

e

2.6 A Nots on Methodology

T :l// )
: Our approecb o condﬁ%ting the case - sfauies was guided by the
availability of secondary datz that could be analyzed for shifts in prison
population that were plausibly attributable to the new law. A number of

- data sources were common to all five states. Sections of state penal codes

were analyzed to determine the precise naturé of the revisions brought
about by the new laws. Other relevant statutes were examined in order to’
provide an appropriate context in which to interpret the findings. Pub-
lished articles pertzining to.the legislation were also analyzed in terms
of purpose, methodology, assumptions and findings. All five state correc-
tional agencies.furnished annual reports, a variety of statistical tabula-
tions, in-houge studies, and population projections. Finally, interviews

““were conducted with selected officials in each state whose operation stood

to be affected by the respective new statutes. Interview questions were
designed to yield insights into areas where no statistical indicators could
be found. Among those interviewed were correctional agency officials,
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criminal court judges, prosecutors, defense attorneys, parole officials,
and law enforcement officials.

In two states we were able to utllzze ‘raw data in our analyses.
The Minnesota Department of Correctiozs” provxded a computer tape containing
court disposition data on selggteﬁ counties that had previously been used
by agency staff in analyzing the effect of the Community Corrections Act on
sentencing patterns. They also furnished computer printouts showing quarterly
statistics on populat&bn movement into and out of state institutions. 1In
Indiana, we were granted permission by the Reception and Diagnostic Center of
the State Depar*ment of Corrections to code data on those receiving prison
sentences- utider the provisions of the determinate sentencing law. Using
adm_s31on records, we coded some 705 cases for our analysis of progected

“‘prison terms.

For a given state, one could envision a full study tu address a new
law's impact on:

@ arrest practices of law enforcement agencies;
e bail/bond and pre~-trial release policies of ‘the lowez courts-
® charging and negotiation strategies adopted by the
prosecution and defense: 4
® propensity of judges and juries to convict;
e probation and parole revocation practlcés of these
agencies. .

Our goal for the case studies was modest: to petform a 11m1 ted analysis of
the laws' effects on prigon populati ion in five 'states. For’ ‘each, the material
has been organized into the following sections:

¢ background and intent of the new law, providing a context
for understanding the legislature's expectations;

® key statutory provisions, to highlight those aspects of
the new law that are bezlieved to be most likely to affect
the needs of correctional facilities:

e impact analysis, based on statist1cal and 1mpress1onlst1c
~data gathered from documents and site interviews:;

) ccnclusions, returning to the questions of whether expec-
. tations have been met or the needs of correcticnal facxl—
ities affected.

We hoped these analyses would provide/a point of departure for correctional
planners and for those engaged in more general research of this nature.
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Chapter 3
FLORIDA: THE 1975 FIREARM LAW

3.1 . Background and Intent

) Mandatory sentencing statutes generally require judges to impose
prison sentences upon a guilty finding for offenses covered by these laws.
Some further require a minimum length of time to be served in prison. The
Florida legislature enacted a mandatory minimum sentencing law in 1975,
incorporating both mandatory imprisonment and minimum term provisions, which
apply to those convicted of possessing a firearm while committing or attempt-

- ing to commit any of eleven specific offenses. As with the other case
studies, our interest lies in the impact of this law on confined correctional
populations.

Most states have laws imposing additional penalties or defining a
separate crime for the use or possession of a firearm or other weapon during
the commission of a felony or crime of violence, but these laws differ in
many substantive ways. Some consider the use of the firearm while others the
mere possession or even access to a firearm during commigsion of a crime or
during flight from the scene of a crime. Yet others go so far as to penalize
the representation of possession of a firearm during the commission of a
crime. The principal perpetrator or a member of the group may have the
weapon and all may be liable. Other differences between states arigse over
the nature of the primary conduct. Some laws cover the commigsion of a
felony, or a crime of violence, and some encompass only certain enumerated
crimes. Statutes regulate the use of such things as firearms, weapons,
deadly and/or dangerous weapons, and some other specific implements. A few
states have laws of this nature which relate only to machine guns.

General Felony Sentencing and Release Provisions

Florida statutes divide felonies into five categories, each carrying
a specified maximum term. Longer terms are specified for the three least
serious categories for those designated "habitual felony offenders." These
are individuals who have a prior felony conviction in Florida or two prior
convictions on serious migsdemeanors within five years. Table 3.1 summarizes
the maximum terms for the various categories. Except in the case of a
capital felony, which carries a 25-year mandatory minimum, and the 3-year
minimum of the firearm law, offenders are technically eligible for release to
parole. Since January 1, 1979, however, the Florida Parole and Probation
Commisgion has been utilizing guidelines to set a presumptive parole release
date at the first parole hearing. Like Oregon, guideline ranges for prison
. terms (before release on parole) have been established for combinations of

. offense severity and "salient factors" (relating to the offender) based on
i the collective experience of Commigsion members. Unlike Oregon, there is no
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Table 3.1

Summary of Felony Sentencing Provisions in the State of Florida

Felony Class

Maximum Term

Habitual Offender Term

CApitgl Felony

Life Felony

First Degree Felony
Sacond Degree Felony

Third Degree Felony

e o

Life or Death*
30 Years or Life
30 Years or Life
15 Years

5' Years

Life

30 Years

10 Years

.
Florida statutes (§775.082) require that a mandatory minimum 25-year term
be gerved prior to release on parole.

Source: Florida Statutes §775.081 through §775.084.
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_formal mechanism for the judiciary to provide input; in fact, sentence length

is not considered in the determination of guideline ranges.

~ - Again the two mandatory minimum provisions excepted, probation is a
possible dispositiéh”iﬁ'all*casesgm,Judgegtmgy also sentence offenders to a
county jail or impose jail time as a conditibh’6f“pfobation=_;%ﬁ;g;obption is

revoked, the judge may re-sentence an offender to any term appliéable at
the time the defendant was initially sentenced.

Inmates can alsoc be discharged afer serving the judicjally imposed
term less gain time gragted by the Department of Corrections. A complex
new system of gain time™ went into effect on January 1, 1979, the same time
as the parole release guidelines. "Statutory gain time" can be earned at the
graduated rates of three days per month (years 1 and 2); six days per month
(years 3-5); and nine days per month (year 6 and beyond). Statutory gain
time must be granted to a}l inmates unless they are found to have violated
rules of the "institution. The statutes also provide for "discretionary
gain time" whose award is solely at the discretion of the Department of
Corrections.” Under these provisions, sentences can be further shortened
by as much as the length of time spent working within the institution,
engaged in “"constructive" activity (if unable to work due to physical handicap,
illness, or old age), or academic programs, and by up to 60 days, once
applied, for "outstanding" or "meritorious" service.

Familiarity with the Firearm Law

According to Senator James Glisson, co-sponsor of the firearm legis-
lation, the three-year mandatory minimum term was expected to be a deterrent.
A necessary condition to the fulfillment of this objectiv2 was seen to be
awareness of the "certain 3-year penalty" by those who would commit felonies.
To inform the public (particularly that segment prone to commit crime) of the
new law, a massive public relations campaign was launched, including radio
and television spots, billboards, press releases, public speaking engagements,
and posters placed on the doors of high-risk establishments. Subsequently, a
number of surveys were conducted to measure the public's and the criminal
element's familiarity with the firearm law:

® "Surveys, both before and after the public awareness
campaign, indicated only 19 percent of the age group which
commits most crimes (16 to 25 year olds) were aware of the
law before efforts tg publicize it, while afterwards 49
percent were aware."

@ "According to a study conducted in 1977 by the Governor's
Help Stop Crime Committee, only 1 of 7 persons between the
ages of 13_and 25 have ever heard about the 3-year mandatory
sentence." P

e The two;senators*who gsponsored the bill conducted an

informal survey of student awareness of the law in two high
schools. In a question and answer session, few students
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-law questioned students at state supported schools and

indicated that they knew about the provisions of the law.
Some had seen decals«on stores, but few knew exactly what
the decals meant.

A statewide survey found tBat 80 percent of the public was
not familiar with the law.

bPuring a fact finding and information dissemination tour
through several counties, the Senator who had sponsored the

universities and inmates at state operated penal institu-
tions about the law. He found that less than one18f ten of
these students and inmates were aware of the law.

A study conducted by D. E. S. Burr of the Florida Techno- i
logical University interviewed inmates at five correctional |
facilities. The study found that among incarcerated

offenders, knowledge of the law was common: 83 percent

were aware of the law. The study went a bit further and

asked if, upon release, the inmates would cease to carry

quns. Among first offenders, 69 percent said they would :
continue to carry quns. Among multiple-felony offenders, |
76 percent indicated that they would continue to carry a
handgun. Social pressure and perceived need for protection
were glven as reasons for continuing to carry a gun. The

deterrent effect of the law was of little significance in
comparison with these factors. The prospect of three years
inca{?eration was viewed as less risky than being without a

gun.

Only the survey of known offenders found more people familiar with the
firearm law than not. In the other surveys of the youthful population at
large, between 80 and 90 percent were not aware of the three-year mandatory
minimum sentence. In short, there is no definitive answer to the question
of whether the firearm law was well-known to its targets.

3.2 Key Statutory Provisions

The first appearance of a mandatory sentencing law relating to
firearms was in §775.087 of the 1974 Florida statutes, and consisted of two
parts. - One part upgraded firsgt, second and third degree felony convictions
to life felony, first and second degree felonies, respectively, whenever the

-cf£fender displayed, used, threatened, or attemq&ed to use any weapon or

firearm,-unless it is an element of the crime. The other part of this
statute, which is the objeéct of the case study, stipulated a minimum term of
three years for felony convictions in which a firearm or destructive device
is used or displayed. In its initial form, however, the mandatory three-year
term could only be applied if a prior conviction anywhere punishable by a
year or more prison sentence were found in the offender's record.
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This version of the law was amended significantly the following
year. In particular:

e A prior "felony"™ conviction {involving a possible year's
imprisonment) wag no longer necessary;

¢ The provision appfied to eleven specific types of felonies
(enumerated in footnote 1);

® "Use or display" was replaced by "possessed";

® Suspension, deferment or withholding of sentence was
prohibited, as was eligibility for parole release before
three years. .

After the passage of the 1975 amendments further question arose concerning
possible avenues of mitigation of the three-year sentence, and an Attorney
General's Opinion was recuested. The opinion (Op. Atty. Gen. 075-202) noted
that while the statute clearly barred intervention on the part of sentencing
judges at the probation stage, and therefore required a three-year minimum
prison sentence, persons sentenced pursuant to this section would still be
eligible for gain time allowarnces.

During its 1976 session, partly in response to the Attcrney General's
Opinion, §775.087 was amended again to provide for three full years of
imprisonment. Moreover, battery upon a law enforcement officer or firefighter
was added to the list of crimes. Senate Bill No. 405 was subsequently

enacted, fully clarifying the intent of §775.087:

Section 2 of §775.087 was thus amended a third time, and now reads as follows:

AN ACT relating to criminal law; creating §784.07, Florida
Statutes, defining "law enforcement officer” and fire
fighter; . . . amending §775.087 (2), Florida Statutes,

including battgry upon a law enforcement officer or fire
fighter among those offenses subject to a minimum 3~year

sentence if a firearm or destructive device was in the
posgession of the offender during the commission of the

offense; gpecifying that the minimum 3-year sentences for

specified offenses shall be for 3 calendar years; provid-

ing an effective date. (emphasis added)

(2) Any person who is convicted of:

(2) Any murder, sexual battery, robbe:ry, burglary,

arson, aggravated assault, aggravated battery, kidnap-
ping, escape, breaking and entering with intent to
commit a felony, or aircraft piracy, or any attempt to
commit the aforementioned crimes; or
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{(b) Any battery upon a law enforcement cfficer or
firefighter while the officer or firefighter is engaged ,
in the lawful performance of his duties and who had in - -
his possession a "firearm" as defined in §790.001 {6),
or "destructive device,"” as defined in §792.001 (4),
shall be sentenced to a minimum term of imprisonment of
3 calendar years. Notwithstanding the provisions of
§948.01, adjudication of guilt or imposition of sentence
shall not be suspended,’ deferred or withheld, nor shall
the defendant be eligible for parole or statutory gain time
under §944.27 or §944.29 prior to serving such minimum
sentence.

In order to be in force in a particular case, the firearm law must
survive ‘the entire apprehension and adjudic.i'@n process. The first step in
this process is the arrest and charging of a waspect for possession of a )
firearm while committing one cf the eleven designated felonies. Typically an
adult suspect would be brought to the local detention facility and booked,
i.e., charged with the violation of specific statutes. For example, an adult
suspected of armed robbery would have to be charged by the police with
violations of both §812.13 (defining robbery and stipulating its felony
degree) and §775.087 (the firearm law) in order for the three-year mandatory
minimum to be considered as part of the case. No special bail-bond procedures
were established for §775.187, so that pre~trial detention would be decided
on usual factors. If the firearm statute is charged by the police, it must
remain as a specific charge through the charging, adjudication &nd sentencing
processes in order to be in force when the sentence is executed--gpecifically,
the sentencing judge must stipulate §775.087 in the commitment papers. In
sum, despite "evident" involvement of a firearm during the commission of
certain types of crime (e.g., when the possession of a firearm by the offender
is part of the record), the specific §775.087 charge must also be present, or
the mandatory minimum three-year ceondition need not be met.

3.3 Impact

The sequence of amendments to. the mandatory minimum provision made
the intent of the legislature clear: there was to be a minimum punitive
sanction for those convicted of certain felonies involving firearms which it
was hoped would serve as a deterrent to the future commission of such crimes.
While the law's deterrent effect wzs of central concern to its framers, this
complex question was not addressed in our case study. Using the available
data we focused on two central questions relating to the impac¢t of the
mandatory minimum provision: '

® Has the mandatory imprisonment aspect of the law affected
the number of people receiving prison sentences relative
to other dispositional alternatives?

e Is the three-year mandatory minimum term of any conse-
quence, given the decision to incarcerate? That is,
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would these convicted under this law and committed to
prison have served at least three years anyway?

Since the felony-firearm law was aimed primﬁrily at armed robbery, we limited
our analysis of these two questions to this group of offenders. oo

e

In the absence of adjudication'and disposition data, it was necessary

to approach the question of the mandatory imprisonment aspect of the felony~

firearm law indirectly. One method would simply involve the examination of
the volume of prison admissiong for armed robbery, to determine whether or not
volume has increased since the felony-firearm law became effective. Using
this method, increases in volume would presumably indicate use of the manda-
tory imprisonment provision of the law. The problem with this method is

that the results would be subject to a host of confounding factors affecting
admission volumes, thereby substantially weakening arguments that observed
shifts in volume are due to the felony-firearm law.

while not all confounding factors can be removed, some improvement
is possible by taking advantage of the fact that although burglary is desiqz
nated as a felony~firearm offense, it rarely involves the use of firearms.
Therefore, we examined trends in the ratio of admissions for armed robbery
and bucglary as an indicator of the law's impact on prison admissions for
armed robbery. Confounding factors that have affected admission volumes for
the two crimes in a like manner are thus removed using this method.

Table 3.2 shows admissions for armed robbery and burglary, and their
ratio, for fiscal years 1973 through 1978.

Table 3.2

Admissions to Florida Prisons for Armed Robbery and Burglary
Fiscal Years 1973-1978

Fiscal Year

Offense 1973 1974 1975 1976 1977 1978
Armed Robbery 600 565 1340 1348 868 747
Burglary 1037 1202 1521 1794 1902 2128
Ratio ' .58 .47 .88 75 . .46 .35

Source: Florida Department of Corrections,; Annual.Repbrts,
Fiscal Years 1973-1978.
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As can readily be seen from the table, the ratio increased dramatically
between fiscal year 1974 and fiscal year 1975 and then declined. According
to our analytic strategy we would have expected to find an accelerated
increase in the ratic of armed robbery to burglary admissions from fiscal
year 1976 through fiscal ygar 1978 reflecting the October 1975 effective date
of the felony-firearm law. It is evident from Table 3.2, however, that
this did not occur; indeed, a steady downward trend in the armed robbery/
burglary admissions ratio can be observed since the high in fiscal year 1975,
From these limited data, the law appears not to have had the anticipated
impact on admissions to prison.

Time Served

An indirect method was also utilized to assess the impact of the
firearm law on time sexrved. The Department of Corrections observed that
793 of the inmates under its custody on December 31, 1977 were bound by
the three-year mandatory minimum provision. Since this date occurred
before three years from receipt of the first inmate sentenced under §775.087
had elapsed, everyone received by the Department on §775.087 sentences over a
period of some two and one-half years should be included. The same study
noted the admission during this period of 1398 inmates whose offense descrip-
tions would appear to warrant the three-year mandatory minimum (i.e., firearm
possession while committing one of the designated felonies), but for whom
that provision was not stipulated in the commitment papers. Thus 57 percent
(793/1398) provides a rough estimate of the proportion of persons sentenced

for firearm—rel?ggd offenses who were required by §775.087 to serve a minimum
of three years.

Unfortunately time served data were not available on cohorts admitted
to prison. However, we can contrast the 57 percent figure with the propor-
tion of release cohorts that served three or more years for various offenses.
When, as was the case in Florida, the population in prison is expanding, time
served statistics on release cohorts understate time served by admission
cohorts, because long-term inmates who have not yet been released are not
included in the release cohort statistics. For armed robbery, 39 percent of
the 434 released in fiscal 1977 had served three or more yeiss, while for
aggravated assault, the figure was only six percent of 323. Pzrcentages
serving three or more years for sexual battery, manslaughter, and homicide
were 41 percent, 23 percent and 72 percent, respeccively. All offense
categories but homicide exhibited percentages serving three years or more
that were smaller than the estimated 57 percent serving three-year mandatory
sentences. Despite the caveat on comparisons of time served by release and
admission cohorts, these comparisons suggest that prison terms for those

convicted of §775.087 will be longer than they would have been in the absence
of that statute.

Interview Findings

Interviews were conducted with justice system practitioners in1 ade
County to assist in the interpretation of the results described above.
Dade County leadsz the state in volume of index crimes {the next higher county

recording but 59 percent of Dade's 116,303 index crimes in 1977); in number
of arrests (at 63,600 in 1977 almost double the next higher county); and1es a
contributor to the state's prison system (some i4 percent in June 1976).

The Miami area, where most of the county's population is located, follows the
pattern reputed for most urban centers: that cases are less likely to '
penetrate intact to subsequent stages of the criminal justice system t?an in
other parts of the state. Thus while Dade County was a reasonable choice for
the purpose of illustrating the policies and practices of the case decision-
makers in the system, it cannot be viewed as representative of the state as a
whole.

A spokesman for the Dade County Public Safety Department indicated
that officer discretion in bringing charges is limited and structured.
Common practice is to charge every offense for which there is probable.cause.
Given an arrest, the police saw themselves as having to be satisfied with any
conviction rather than risk an all-or-nothing proposition on a particular
type of offense. This suggests that §775.087 is charged when there is reas?n
to believe that a defendant charged with one of the eleven designated fel?nles
possessed a firearm when committing the felony. In contrast, smaller munJ.?ipal
police departments in the county were described as typically able to exercise
more discretion in charging than in Dade County.

Members of the robbery unit within the Public Safety Department
believed that while the incidence of robbery had declined, the firearm law
was not responsible. Lack of familiarity with the firearm law on‘the ?art of
potential offenders was cited as a reason for skepticism. Reductions in
unemployment and heroin usage were cited as more likely candidates. Law
enforcement officials interviewed generally believed that "serious" cases
were likely to draw lengthy prison sentences as before the firearm léw, while
less serious cases--even though involving firearms--continue to receive a
variety of sentences, including probation and jail.

Interviews with members of both the State Attorneys' and Public
Defenders" Offices in Dade County revealed that approximately 85-95 percent
of all felony cases are settled by plea and that the majority of thoge pleas
are arrived at by negotiation. Members of the Public Defender's Office were
unanimous in their opposition to mandatory terms on the arguments that
mandatory terms theoretically enhance the power of the prosecutoxr, and thét
"clearly inappropriate" cases fall under the lenguage of the statutes. While
the three-year term was cited as a factor in the negotiations, members of both
the defender's and prosecutor's office felt that the law had little actual
impact on the result. Both also felt that in cases where the offense was
serious, the statute is frequently charged and rarely negotiable. They noted
that since these cases had traditionally received lengthy prison sentences;
the minimum term of three years was relatively unimportant and that in less
serious cases, with few exceptions, the felony-firearm law is rarely at
issue because it is not charged. There was general agreement that charges
would be reduced in thegz cases to offenses that yield probation, jail terms,
or some combination of jail and probation.
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Interviews with two judges supported the statements of progsecution
and defense attorneys, with respect to the plea negotiation and sentencing
process. Although one of the judges supported the theory of mandatory
sentencing, both felt that judicial response to the firearm law was generally
negative since the legislation encompasses a broad range of behavior and in
some cases would result in a sentence believed to be too severe. One judge
noted that on occasion, juries have refused to convict on §775.087, even when
there was clear evidence of guilt.

During interviews with members of the Department of Corrections, we
learned that at least initially there was some confusion about the law. For
a period after the law went into effect it was unclear from the commitment
papers sent by the court whether or not an offender had been sentenced to the
minimum three years. Members of the court system noted that this was probably
a result of the volume of revisions of the sentencing law ard the practice of
rotating judges within the circuit. It was believed possible that knowledge
‘'of the law was uneven during the implementation phase. Moreover, the mechan-
ics of commitment paper preparation more or less preclude discovering errors.
The papers are prepared by the court clerk, signed by the judge (in large
number at a time) and forwarded to the Department of Correcticns. ' It is
extremely unusual for the judge, prosecutor, or defense attorney to read
these papers, due to caseload and time pressures.

The observations of those involved in case adjudication were corrobo-
rated by a study of cases "which involved the use of a deadly weapon in a
violent crime,® conducted under the auspices of the Crime Commission of
Greater Miami. The study was conducted by Crime Commission Court Aides
and included 62 cases on which convictions were obtained from November 1977
through January 1978. Of the 32 firearm cases reviewed in the study, five
defendants who possessed firearms during the commission of the crime were not
charged with §775.087; 13 had the firearm possession charge dropped during
plea negotiation; one was acquitted of the firearm possession charge by a
jury; and 13 did receive the three-year mandatory minimum sentence (41%).21
These results vividly illustrate some of the "branching" possibilities in the

processing of felony cases involving firearms under the felony-firearm
law. : ’

Dade County Corrections

It was initially hypothesized that the three-year firearm law could
have an impact on jail populations through:

e ineligibility for pre-trial reiease, leading to an
increase in the number of persons detained before
trial;

® an inqrease in case processing time; and/or

® a decrease in the number of felons sentenced to jail or
jail and probation.
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This section briefly speaks to each of these hypotheses, again based on Dade
County's experience.

All persons arrested in Dade County are brought to one of the deten-
tion facilities and booked. Individuals charged with certain felonies can
post bond at the jail, according to a schedule of bond rates. Several of the
offenses covered by §775.087 are not covered by the bond schedule. 1In these
cases (or if the individual does not post bond) the person is held in custody
until the arraignment, which usually occurs before a magistrate within 24
hours. At arraignment, the magistrate may set bond for cases not bondable at
booking. Since the bond schedule did not indicate higher amounts for offenses
involving firearms as a result of the firearm law, there is little reason to
expect that jail population increased by virtue of these defendants' inability
to make bail.

Dade County has had a pre-trial release program since 1971. Program
personnel interview defendants before the hearing and make release recommen-
dations to the magistrate. 1Initially, eligibility for felony offenders was
restricted to third degree felony cases. The eligibility requirements have
been changed to include any offense that is listed on the bond schedule. For
offenses not listed on the schedule, persons become eligible only if the
judge sets bond. The program's general policy is not to recommend persons
charged with violent crimes for release. Thus, most defendants charged with
violation of S775-0§7 would be ineligible for the pre-trial release program.

With regard to the second hypothesis, both the jail personnel and
judges interviewed believed that the statute has not affected case processing
time. In fact, time to disposition may have been lowered in §775.087 cases,
due to the improved plea bargaining position of prosecutors and consequently
fewer trials in these cases. ’

Finally, when asked if the three-year mandatory minimum law had any
impact on jail sentences, representatives of the county correctional system
responded with impressions similar to those reported by law enforcement
officials: under the statute, serious offenders receive prison time, as
always, and less seriggs offenders receive a variety of sentences, including
jail time, as always. In summary, the firearm law seems to have had
little impact on the population of Dade County's correctional institutions.

3.4 Conclusions

The case study analysis suggests that admissions to prison have not
increased by the provision of §775.087 requiring mandatory imprisonment, while
the three-year minimum term for those sentenced under that statute may be sub-
stantially longer than would have been the case had the firearm law not been

enacted. Interviews with Dade County officials largely corroborated the limited

statistical evidence available. Most felt that the felony-firearm law was
easily evaded or not necessary for most cases. The consistent theme of the
interviews was that justice system officials judged cases on their individual
merit and that the specific provisions of §775.087 were of little consequence.
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This is not to say that a felony-firearm law like that in Florida
would be inconsequential at other times or in other places. The statedose-
prbvisions of the law offer considerable plea bargaining leveragei;onpze
cutors who could utilize it to a greater extent than is apparent i atua1
County. The Florida case study does suggest, however, that a iawtsda;rom .
consequences may differ substantially from what might be gntic pate

literal reading.
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Chapter 3: NOTES

Murder, sexual battery (tépe), robbery, burglary, arson, aggravated
agsault, aggravated battery, kidnapping, escape, breaking and entering
with intent to commit a felony, and aircraft piracy.

.Pormerly, the Florida Departmeat of Rehabilitation. The name was

officially changed in 1978.

Most states refer to time off from a sentence as "good time,"

Florida Statutes §944.27.
Florida Statutes §944.29.

"Senator and Top Law Officials Issue Stern Holiday Warnings,” The Weekly
Spokesman of Lynn Haven, December 22, 1977, p. 7.

James Glisson, "Holidays Mean Increase in Gun Related Crimes,” press
release, December 1977.

"students Unaware of Law,"™ Washington Countv News, Chipley, Florida,
February 10, 1977.

"Florida's Tough Law Reduces Gun Crimes,"™ Rocky Mountain News, Denver,
Colorado, April 14, 1976.

James Glisson, press release, March 3, 1977.

D.E.S. Burr, "Handgun Regulation,” Final Report, Bureau of Criminal
Justice Planning and Assistance, December 1977, pp. 23-24.

For example, "arming" is an element of armed robbery, so this provision
could not be charged in a case involving armed robbery.

Since the first part of §775.087 will never supersede the second in terms
of mandatory prison time--given the release mechanisms described--we will
refer to the second provision alone as the "felony-firearm law."

Spokesmen for the Dade County Police Department confirmed this observation.

a1thou§h the felony-firearm law became effective on May 14, 1975, uncer-
tainty regarding its proper implementation led the Florida Department
of Corrections to designate October 1975 as the effective date.

These two statistics appeared in Department of Corrections, Regsearch and
Statistics Bureau, Mandatory Minimum Sentences, Report No. 78-R-001,
March 7, 1978. °
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17.

i8.

19.

20.

21.

22.

These statistics were gleaned from Department of Corrections, Research
and Statistics Bureau, Frequency Distribution of Time Served by Offense,
Report No. 78-R-007, April 18, 1978. As in the Indiana case Study, the
reader is cautioned that release cohorts (in fiscal 1977) are being
compared with an admission cohort.

These interviews were conducted during May 1978.

Index crime and arrest figures are from Crime in Florida 1977, published
by the Florida Department of Law Enforcement. The percentage in prison

from Dade County (the Eleventh Judicial Circuit) is from Florida Depart-
ment of Corrections, Annual Report 1975-1976.

"Disposition of Criminal Charges in Cases Involving Violent Crime, Deadly
Weapons, and Mandatory Sentence," Report of the Crime Commission of
Greater Miami, undated. -

Thirty additional cases reported in the study invclved other types of
deadly weapons.

It was recalled that at one point, several years ago, the jail was
receiving an increasing number of persons initially charged with armed
robbery, but who had bargained to have the charge reduced and received

a jail term. The Director of the Dade County Corrections Department met
with representatives of the Public Defender's Office and circuit judges
about these dispositions, which he viewed as inappropriate, and he
indicated that the number of these offenders sentenced to jail subse-
quently declined.

52

et et e i 8+ % e e s e

Chapter 4
CALIFORNIA: THE UNIFORM DETERMINATE SENTENCING ACT

4.1  Background and Intent

California was the second state to,enact a determinate sentencing
law. It became effective on July 1, 1977. Sentencing schemes that bear the
designation "determinate" are varied, although they share the general intents
of providing a framework for sentencing, increasing the definiteness of
prison terms (given a prison sentence), and reducing disparity in sentencing
similar offenders for similar crimes. California's determinate sentencing
law (DSL) represents an explicit rejection of rehabilitation as the primary
purpose of imprisonment. It is noteworthy that California had previously
exémplified the rehabilitative model of corrections under its indeterminate
sentencing law (ISL) -- a philosophy that state had pioneered more than a
half-century earlier.

Prior to July 1, 1977, California operated under an indeterminate
sentencing system in which a judge would sentence a person to prison "for the
term prescribed by law." These statutory terms were specified as broad
ranges: robbery carried five years or one year to life, depending on degree;
assault with a deadly weapon carried -a six-month-to-life penalty; first-
degree burglary, five years to life; forgery, one to 14 years; and so forth.
A minimum number of months to parole eligibility was specified under ISL,
typically one-third the minimum and the Adult Authority (the paroling authority
for men from 1944 to 1977) was charged with the responsibility of determining
the length of time that would actually be spent in prison. As will be seen
later, the Adult Authority alsc had considerable influence over total admis-
sions to prison through its policies on parole revocation.

At the foundation of the mo\ ‘ment against indeterminate sentencing
was the broad range of discretion av.ilable to the Adult Authority in determin-
ing how long convicted felons would stay in prison. Indeterminate sentencing
in California was keyed to the future behavior of inmates after their release
from prison. Thus prison terms were individually established on the theory
that "rehabilitation" would occur at varying rates.

By 1974 political liberals and conservatives, inmates and law
enforcement officers, civil libertarians and strong proponents of social
control, all generally found ISL unsatisfactory, albeit for different reasons. '
As articulated in Chapter One, the scholarly work that was being published
during this period acted as a catalyst that produced, by the end of 1974, a
clear consensus that some type of reform was necessary.

‘California's determinate sentencing movement first gained widespread

recognition and considerable support with the hearings held by the Senate - !
Select Committee on Penal Institutions, December 4 and 5, 1974. Immediately
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upon the completion of these hearings, work on the drafting of SB42 began,
and by March 4, 1975 the new bill was introduced in the State Senate. A
staff analysis of the bill was sent to superior court judges, district
attorneys, public defenders, police chiefs, and sheriffs two weeks later, and
SB42 passed the Senate on May 15, 1975.

Casgou and Taugher suggest in their paper2 that the scene was set
in 1972 for the downfall of ISL by two landmark cases: Morrissey v. Brewer
and In re Lynch. . By requiring that parole be revoked only in accordance
with the due process clause, Morrissey broke a long-standing "hands-off"
policy with respect to parole release and revocation decisions and opened the
floodgages for litigation on every discretionary decision within the prison
system. At about the same time In re Lynch led the California Supreme Court to
develop a three-part test of cruel and unusual punishment:

e that punishment be determined in relation to the partic-
ular offense and offender;

e that the term of incarceration be compared to terms for
more serious crimes within the state; and

e that the term be compared to those of other states for
similar crimes..

This case paved the way for a deluge of individual appeals and writs which
charged that time served in prison was excessive to the point of being cruel
and unusual punishment.

Administrative reforms were instituted by the Adult Authority in
April 1975, while SB42 was being debated in the Senate. At that time the
Chairman (formerly Director of Corrections) issued Directive 75/20, which
established parole release standards and fixed parole release dates for
almost all inmates. While the provisions of this directive pre-empted the
need for determinate sentencing legislation, SB42 proponents held it to be
illegal.

" The year 1975 dramatically illustrated ‘the effects of policy shifts
by the Adult Authority regarding release to parole and re-admission to prison.
for violating parole conditions. Table 4.1 displays summary statistics for
1974 and 1975 on male felon population movements. Male felon population
in institutions climbed by some 2100 in 1974, then declined by nearly 4700 in
1975. New commitments from court and parolees returned with new commitments,
over which the Adult Authority had virtually no control, differed by only six
percent in the two years. However, for those determinants over which the
Adult Authority had virtually exclusive control, the following observations
can be made:

e The number of first paroles was 157 percent more in 1975
than 1974. :

Table 4.1

Summary of Major Determinants of Male Felon
Institution Population in California: 1974-1975*

~ Overall median time se:vedfbxt;hgé?;fiﬁ?@{?@i&ﬁéﬁﬁlﬁbbparole increased from

Year
1974 1975
Population, January 1 19,167 21,283
Population, December 31 21,283 16,598
Increase (aecrease) 2,116 (4,685)
New Commitments from Court : 5,018 | 5,443
Parolees Returned with New Commitment 727 732
Parolees Returned without New Commitment 1,533 808
First Paroles 2,694 6,918
Re-paroles 2,023 3,660

Source: California Prisoners 1974-1975, Table 3.

*Other movements include escapes and escapees returned; deaths; court-
ordered discharges; transfers to and from court; and to and from local
facilities (for diagnostic study); and movement of safekeepers. The net
effect of these movements on male felon population is negligible in both
years.

e The number of parolees returned without a new commitment
(i.e., on violations) was 90 percent less in 1975 than
in 1974.

e The number of re-paroles was 81 percent more in 1975
than in 1974.

36 months in 1973 £0 3% Months in 1975, with increases registered in every
major offense category. This is suggestive of an explicit policy to release
long-term inmates who, while perhaps not "rehabilitated," were not believed
to be threats to public safety.

Further case law developments also emerged in 1975, In rg Rodriguez
being of particular significance to the move toward determinacy. This
opinion, filed in June 1975, held that "as the only body with jurisdiction to _
apply the punishment to the individual offender, the Adult Authority was }
required to fix promptly a prisoner's term proportionate to his culpabilitg,
thereby precluding cruzl and unusual punishment with respect to duration.”
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In respense to Rodriguez, the Adult Authority issued Directive 75/30 which
updated and refined its predecessor, and the urgency for determinate sentenc-
ing legislation diminished. S

The opportunity to reyive interest in SB42 came in January 1976 with
the opinion in In re Stanley. This opinion held that the original directive
(75/20) failed to account for post-release rehabilitative conduct adequately
in the setting of terms and was consequently illegal. Citing Stanley as
evidence that determinacy could only be brought about through legislative
change, the authors of SB42 were able to revive interest in the legislation
which, after several amendments, passeqothe Assembly in August 1976, and was
signed into law on September 21, 1976.

Because SB42 was so sweeping in scope, and its specific provisions
were highly controversial even after its passage, the nine months before the
July 1, 1977 implementation date were used to draft an amendment (AB476) that
would "clean up" the initial legislation and reflect compromises on specific
points. AB476 was signed into law as urgency legislation on June 29, 1977,
only two days before DSL (which we use to refer to SB42 as amended by AB476)
became a reality.

4.2 Key Statutory Provisions

Section 1170 of Chapter 4.5, Trial Court Sentencing, adds to Title 7
of Part 2 of the California Penal Code the following declaration:

*The Legislature finds and declares that the purpose of
imprisonment for crime is punishment."”

This leaves little doubt about the reversal of the state's prior view towards
imprisonment. The main provisions of DSL fall into five categories:

® base terms

® enhancenents

e good time

® retroactive provisions

e parole
With regard to parole, DSL replaces the Adult Authority with the Community
Release Board (CRB). This board will continue to make parole release deci-
sions for life prisoners who are virtually unaffected by DSL; review determi-
nate sentences for disparity; revoke parole; and apply DSL retroactively. The
CRB is also charged with reviewing the length and conditions of parole and the

denial of good time, both determined initially by, and appealed to, the
Department of Corrections.
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At the front end, after conviction, the judge must first corisider,
and subsequent*x reject probation and diagnostic referxral, before specifying
a prison term. Section 1203.06 of the Penal Code, as amended by AB476,
prohibits probation or sentence suspension for any person

e who personally uses a firearm during the commission or
attempted commission of murder, assault with intent to
murder, robbery, kidnapping, first degree burglary,
rape, assault with intent to rape, and escape.

e who was previously convicted of one of the felonies
listed above and is convicted of [any] subsequent felony
while armed with a firearm or who unlawfully possessed a
firearm when arrested for the second felony.

The California Judicial Council has established, in its Benchguide, factors
that make the offender ineligible for probation and lists the criteria for
granting probation with respect to a substantial number of additional factors.
For example, assault with a likelihood of great bodily injury is non-proba-
tionable, according to the rules; numerous mixes of prior felony convictions
are also designated ineligible for probation. These, however, are judicial
guides and are not mandated directly by the law. '

Base Terisg

Crimes callihg for life sentences, such as first~degree murder, are
affected by the DSL only with respect to the parole provisions noted above.
Virtually all other crimes fall into one of four penalty groupings:

& 16 months, 2 years, 3 years (e.g., second degree burglary,
forgery, theft);

® 2, 3 or 4 years (e.g., robbery, first degree burglary,
sale of controlled substance, arson, assault with intent
to kill);

e 3, 4 or 5 years (e.g., kidnapping, rape, transportation
of controlled substance);

e 5, 6 or 7 years (e.g., crimes punishable by life or
death, second degree murder). o

Most offenses fall into the first triad. Conviction of an attempt typically
draws a base term one triad lower than the offense itself. The middle terms
must be chosen by the judge unless aggravating or mitigating circumstances, !
which the court can raise on its own motion, are found. Examples of miti- :
gating circumstances are: restitution, victim not harmed, victim provoccation,

and need to obtain family necessities. Aggravating circumstances are typified

by weapon use or possession, serious bodily injury, loss of great monetary L
value, or involving minors in the crime. Given either type of circumstance, :
the judge may sentence the lower or upper term. ,
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Enhancements

Enhancements provide judges with another means of lengthening the
term, but in some cases judges must decide whether to use a particular
finding to enhance a base term or to choose a (necessarily unenhanced) upper
term in the triad. Enhancements plead?g and proved must normally be imposed,
but they can be stricken by the judge. A base texrm can be enhanced if
the court finds:

w

1
e arming with, or use of a weapon (1 or 2 years); 3

e great loss of property (1 or 2 years, depending on
amount over $25,000); or

¢ great bodily harq4(3 years if personally and intention-
_ally inflicted). 7 e

Another enhancement pertains to prior prison terms. Three years can be added
for each prior term served in the ten preceding years on a viclent felony or
on any felony if the current conviction is on a violent felony. If no
violence is involved, the enhancement is only one: year. Finally, a sentence
can be enhanced igrough the choice of consecutive or concurrent sentences for
multiple crimes. DSL spells out very carefully how to calculate the term
in either case, but the choice is left largely to the discretion of the
judge. .

As a postscript to the discussion on enhancements, we note that DSL's
addition of provisions limiting the imposition of enhancements and the
possible mixture of determinate and indeterminate sentences stemming from
several convictions complicates the situation to the point where the determi-
nation of a term (or comparisons of alternative terms) can become quite
difficult for judges. Thus it can be seen that DSL sentences still need to
be individually tailored, although not to accommodate varying rehabilitation
rates, as was theoretically the casie under ISL.

Pre-delivery Credits and Good Time

Time incarcerated prior to sentencing (jail time) on a given offense
is credited against the term calculated by the court, as described above.
Further reducing time in prison is good time earned, which can (and in1gost
cases probably will) be as large as one-third the term less jail time.

More specifically, four months of good time can be earned on every eight
months of the term served. Three of the four months are earned by refraining
from rule violations or violent conduct. The fourth month is earned by '
participating in, but not necessarily completing programs.

Retroactive Provisions

We close this section with a brief deécription of DSL's provisions for
determining terms of those who have been or will be sentenced indeterminately
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because their crimes were committed before July 1, 1977.18 Roughly,

a retroactive term is the longest middle term of the conviction offenses,

plus enhancements. Definitions and a formula are provided for determining
enhancements and calculating terms, but good time and jail time are not
considered in retroactive calculations. Responsibility for establishing
determinate release dates in retroactive cases rests with the Community
Release Board, which as a result was immediately faced with some 17,000 cases
on July 1, 1977. If on that day an inmate's parole release date had already
been set to an earlier time than was determined from the retroactive calcula-
tions, the earlier date prevailed (barring subsequent institutional infrac-
tions by the inmate). In cases where the ISL parole eligibility date
preceded the retroactive term, but no release date had been set, the Community
Release Board was required to hold annual review hearings. If a release date
prior to that calculated retroactively were set, release would occur at that
time (again barring subsequent institutional infractions). In sum the
retroactive provisions favor the shorter of ISL and DSL "estimates."

4.3 Impact

This section assesses the impact of DSL on California's prison
population, based on one year's experience under the new law. We begin with
a review of some preliminary assessments of DSI (made before the law went
into effect). Next we examine the rate of admissions to prison. Distribu-
tions of time actually served in prison by ISL cohorts are then compared with
estimates of time to be served by DSL cohorts. These analyses are limited to
male felons, newly received from court and first released to parole, respec-
tively. Finally, becanse of its potentially significant implications for
state and local correctional caseloads, a preliminary assessment of the
impact of Proposition 13 is given.

An Overview of Preliminary Assegsments

A number of papers were written about DSL's anticipated effects
before the law became effective. These took advantage of the imcreased
precision that could be gained in projecting prison terms under determinate
gentences. Nagin used a retrospective approach in assessing the new law's
impact on prison population by applying its provisions to cohorts admitted
to California prisons beginning with 1970, a method which assumes that
determinate s?Btences would not alter admissions patterns (size and nature
of offenses). The result was a marginally lcwer hypothetical 1976 end
population than was actually counted. The prospective component of Nagin's

. analysis, which accounted for growth in admissions to prison during the
- 1970-76 period, however, yielded a 1981-end projection that was more than 60

percent higher than the average year-end population for the 1970-76 period.
Nagin concluded his analysis by noting two reasons for expecting admission
cohort sizes to increase even further under DSL:

® limited periods of parole supervision (during which
return to prison could be accomplished by revoking
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parole for new crimes) might lead to increased admis-
sions f§8m the courts following convictions on new
crimes,

e restricted use of probation for violent felonies.

Nagin concludes his paper with a discussion of possible offsetting effects
due to increased deterrence and adaptive charging and sentencing behavior.

In their paper, Johnson and Messinger22 hypothesized that both time
served by those receiving prison sentences and the proportion convicted that
receive prison sentences would increase under determinate sentencing. The
potential for lengthening terms through "enhancements" provided in the law
was cited as their primary reason for expecting the length of prison terms
to increase. Their expébtation that proportionately more offenders would
receive prison sentences was based on the observation that the availability
of relatively short sentences under DSL might cause judges to impoge prison
sentences in "marginal® cases where, due to uncertainty about the behavior of
the Adult Authority, probation would have been granted in these cases under

ISL.

Cassou and Taugher23 concurred with Johnson and Messinger in their
prediction that "marginal" offenders are more likely to receive prison
sentences under DSL than ISL. However, their paper suggested that the .
median length of prison terms may drop slightly if most of the good time
available is actually granted to most inmates. Cassou and Taugher predicted
quite confidently that disparity in the length of prison terms would be
substantially reduced.

In the "Comments" section of the San Diego Law Review,24 Kenneth
Zuetel predicted that the length of prison terms under ISL and DSL would be
pretty much the same. He further anticipated that the new law would reduce
prison unrest caused by anxiety produced by the uncertainty of release dates
under ISL and that it would have the same general effects on deterring
crime as did ISL.

Mention is made, in virtually all of the papers reviewed, of the
illusion created by a direct compztison of the sentencing provisions of ISL
and DSL. To the casual observer and indeed the public generally, base terms
of 2, 3, or 4 years as an example for assault with intent to murder seem
considerably shorter than ISL's s$ix month to life range for that same crime.
Thus it was generally predicted that the determinate penalty ranges would
eventually be raised by the legislature as a result of public pressure for
longer sentences more in line with those previously thought to have been
served under ISL. If this were to occur, there would be no release valve
such as existed previously in the form of the Adult Authority to relieve
overpopulation of prisons that would result from longer determinate terms.
This psychological effect was a point of central concern to many of those who
examined the provisions of DSL before the fact.
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Admissions

.This section examines the question of whether judge
pPropensity to impose prison sentences under DSL than ugdeg :s:?veT:bg:e:tgr
displays superior court disggsitions and prison sentences for the (predo;i-
nantly) ISL period 1970-77. Inspection of this table suggests a trend
toward greater proportional use of Prison sentences. Since this trend
however, stems more from the decline in dispositions than from the inc;ease

in prison sentences, the trend in the probability of prison qi icti
is difficult to interpret.58 Y ?  Jiven convictlon

. ngrterly statistics published by the California Judicial Council
since the inception of DSL in July 1977 provide some indication that judges
may be more prone to prison sentences under DSL. While the probability of
prlson_(g§ven conviction) could not be derived Separately for DSL and ISL
the maJor§ty of those sentenced during the April-June 1978 quarter had be;n
charge@ with offenses occurring after July 1, 1977 and thus fell under bSL
pr9v131ons. Of 10,180 felony sentences imposed by the superior court during
this quarteg, 3,407 (33%) were prison commitments--two-thirds of which
were Qeterwxnate. This compares to 21 percent in 1977 (see Table 4.2), a
year in which ISL dispositions pPredominate, and to 14 percent in 1973 'in
which a comparable volume of ISL dispositions (42,676) was reached. ’

' Further evidence that judges may be demonstrating a greater propen-
Sity to'select Prison sentences appeared in a report receni;y submitted to
the National Institute of Justice by the Rand Corporation. Samples were
drawn from the Alameda County District Attorney's Office on adults convicted
of robberies that occurred before and after July 1, 1977. The pre-law sample
of 202 cases represented approximately 25 percent of all eligible cases for
1975 and‘1976, while the post-~law sample consisted of all 174 eligible cases
at the tzme the data were collected. Data were collected on characteristics
of the crime and offender,.and on the disposition of each sample case.

Rand's analysis of the data led to the following findings:

® The significantly higher proportion of prison sentences
found for the post-law sample corresponds to a shift
away from the use of jail sentences.

° ?he seriousness of robberies warranting prison sentences
is lower for the post-law group than the pre-law group.

° ?lea bargaining provided a greater payoff to offeanders,
in terms of fewer prison sentences, to the pre-law
sample than the post-law sample.

These led thg resgarchers to conclude tentatively that judges in Alameda
County were lmpoging more severe sanctions than previously in sentencing for

robbe » under QeteFminate sentencing. The extent to which this was due to
the mandatory imprisonment provisions of the law (for armed robberies), the
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Table 4.2

Proportion of California Superior Court Dispositions
Involving Prison Commitments: 1970=1977

Number of Dispositions Prison Sentences

Year (Defendants) {Defendants) Percentage Prison
1970 49,950 5,025 10%

1971 56,018 5,408 , 10

1972 49,024 5,664 12

1973 42,672 5,826 14

1974 38,007 5,637 15

1975% - 35,419 5,117 14

1976* 30,563 5,451 18

1977+ 28,608 6,003 21

Source: Bureau of Criminal Statiétics (as reproduced in a Department of
Corrections memorandum dated September 15, 1978).

*Figures shown for these years are offender-based transactions {OBTS)
statistics, which replaced the Superior Court's earlier reporting system.

while some counties or parts of counties”are not participating in California's

OBTS program, there is no obvious reason to expect this underreporting to
produce a bias in the proportion of prison sentences.

Judicial Council's guidelines for probation sentences, or to a greater
propensity of judges to impose prison sentences generally was, for reasons
cited earlier, not assessed in the Rgnd study.

one final observation that is relevant to the impact of DSL on new
admissions from court deals with the offense mix of newly admitted offenders.
In 1974 and 1975 adults convicted of robbery constituted 23 and 25 percent,
respectively, of male felons newly received from court, while burglary
admissions accounted for some 17 percent in each of these years. Moreover,
the percentage of male felons received on robbery convictions has exceeded
that for burglary in every year since 1969. By contrast the April-June 1978
quarter showed only 10 perggnﬁ of prison sentences were for robbery while 22
percent were for burglary. This again is indicative of a lower threshold
of seriousness for prison sentences under DSL.
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Time Served

Not enough time has elapsed since the enactment of DSL to permit
comparisons of time actually served in prison under ISL and DSL. However,
estimates of time to first parole can be made for cohorts newly received from
court with DSL sentences, and thesé can be compared to release rates of
cohorts received under ISL sentencas in earlier years. The latter have been
tabulated as percentages of male felons newly received from court in 1998
through 1974 that were still in prison at the end of 1967 through 1975.

"We begin with a brief analysis of these (ISL) historical data.

Since 1966, time served by male felons under ISL has generally grown
shorter in terms of the proportion still in prison at the end of each year
following the year of admission. For example, nearly 55 percent of those
admitted in 1966 were still in prison on December 31, 1968, an average of 2.5
years later, while only 44 percent of 1973 admissions were still in prison on
December 31, 1975. This trend is shown for all offenses, robbery and burglary
in Table 4.3. In this table the columns headed 1966 show the percentage
still in prison at the end of 1967, 1968, ..., 1975, corresponding to average
terms of 1.5, 2.5, ..., 9.5 years respectively. The columns headed Composite
show the percentaie of cohorts admitted in 1974, 1973, ..., 1966 that were
still in prison on December 31, 1975. These also correspond t¢ average terms
Of 1.5, 2.5, ¢eey 9.5 years, but in this case the most recent admission
cohort for which data are available is used. '

In every case the retention rate for 1966 admissions is higher than
the more recent retention rate shown in the composite column. For robbery,
this remains true even if the composite column is lagged by a year (e.g., the
86.2 percent of the 1974 cohort still in prison as of December 31, 1975 is
smaller than the 97.5 percent of the 1966 cohort still in prison as of
December 31, 1968). The trend since 1966 toward shorter prison stays--measured
in this fashion--is undeniable.

The length of time that will be served under determinate sentences is
a function of three variables: the judicially determined sentence; pre-
delivery credit, applied against sentences for time incarcerated on the same
charges prior to sentencing (usually in local jails); and good time earned,
which can be as large as one~third the sentence net pre-delivery credit.
Letting T denote time served, S denote the sentence, C denote pre-delivery
credit, and p denote the fraction of maximum good time earned, the relation-
ship is given by the equation:

T= (S ~-C)(1 - p/3).

The California Department of Corrections recently released frequency distri-
butions of § and C for the determinately sentenced380hort received in the year
beginning July 1, 1977, the effective date of DSL. Unfortunately, the
frequency distribution of S -~ C (sentence net pre-delivery credit) cannot be
derived from those of S and C. Values of p (fraction of good time earned)

for which T and (2/3)S are equal are plotted against C/S (the proportion of
the sentence spent jailed) in Figure 4.1. The curve shows the regions in
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Table 4.3

Retention Rates for Male Felons Newly Received from Court
On All Felony, Robbery, and Burglary Convictions

Percentage Year Newly Received from Court

in Prison All Offensges Robbery Burglary
After* 1966 Composite** 1966 Composite** 1966 Composite**
1.5 years 77.4 73.0 97.5 86.2 74.0 59.9
2.5 years 54.9 44.2 88.7 55.1 42.0 20.6
3.5 years 31.8 21.9 55.9 26.4 19.9 6.6
4.5 years 17.5 10.6 28.0 ;11.6 9.6 3.4
5.5 years 7.8 6.4 11.5 5.6 3.2 1.8
6.5 years 4.8 4.0 5.6 3.1 1.3 0.7
7.5 years 3.9 3.1 4.2 1.2 0.9 0.4
8.5 years 3.2 2.1 2 .9 1.4 0.7 0.2
9.5 years 1.6 1.6 0. 6 0.6 0.4 0.4

Source: California Prisons 1974-1975.

*Average terms are listed; actual terms are average plus or minus a half-year.

*Cohorts admitted in 1974, 1973, ..., 1966.

which (2/3)S under- and over-estimates T. In cases having no pre-delivery
credit (c/s = 0), (2/3)S is served if maximum good time is earned (p = 1).
At the other end of the curve, (2/3)S is the actual term if the pre-delivery
credit-to-gentence ratio is one-third, even if no good time is earned. For
the first-year DSL cohort, pre-delivery credits (C) averaged 3.8 months,
while sentences (S) averaged 42.3 months, yielding a ratio of averages (C/S)
of 0.09. Reading from the curve we find that (2/3)S is an accurate estimate
if; on the average, 80 percent of maximum possible good time is earned (p =
0.8). If, in a particular case, p were larger than 0.8, (2/3)S would over-
estimate the prison term; if p were smaller than 0.8, the prison term would
exceed (2/3)S.

Expectations based on legislative provisions governing the granting
and denial of good time suggest that the average good time earnings will
exceed 80 percent of the possibie maximum and that consequently (2/3)S is
not unreasonable as an estimate_of time that will actually be served by
felons sentenced determinately.
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Estimating DSL Time Served as a Function of Pre-Delivery Credit
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Using two-thirds the sentence as an estimate of time actually to be
served by those sentenced to prison under DSL, it is possible to construct
percentage point distributions of time served for male felons newly received
from court by determinate sentences for the year beginning July 1, 1977.
These are shown in Figure 4.2, together with the percentage point distribu-
tions derived from the ISIL: composite cohort in Table 4.3. In both cases the
medians, middle 50 percent and middle 75 percent points were derived from the
data, using linear interpolations, on all cffenses, robbery, and burglary.

The distributions in Figure 4.2 indicate first that the middle 50 and
75 percent ranges are smaller under DSL in all three offense categories,
suggesting that disparity is lower under determinate sentencing. For all
offenses the middle 50 percent range spans less than a year-and-a-half under
DSL, compared with two-and-a-half years under ISL. Similar differences in
the DSL and ISL middle ranges can also be seen for robbery and burglary.
The greater symmetry about the median of the middle 50 percent of the DSL j
distribution, relative to the ISL distribution, is also notable.

. Figure 4.2
Estimated Percentage Points of Prison Terms Under DSL

and ISL in California

Overall median terms are about six months less for the DSL and ISL !
cohorts, about 22 months compared to 28 months. The DSL median for robgsry
is approximately 34 months, compared with 32 months for the ISL cohort.
Finally, the DSL burglary median of 14 months is about nine months shorter than
that derived for male felons sentenced for burglary under ISL.

BURGLARY

Proposition 13 Impact

Exactly one year after determinate sentencing came to California
Proposition 13, which severely curtailed local government revenues from :
property taxes, went into effect. Because of possible consequences for the
budgets of local correctional agencies, an assessment of possible implications
for the population of local and state correctional facilities and an examina-
tion of steg taken to 2=al with this problem became addenda to the California
case study. Interviews were conducted with officials in four counties:

Los Angeles, San Francisco, San Joaquin, and Ventura. These counties account
for 40 percent of the State's general population and some 44 percent of its
local jail population. The total capacity reported for local correctional
facilities operated by these counties was 11,691,

L9

ROBBERY

Proposition 13 was expected to affect jail populations directly as a
result of drastic budget cutbacks in sheriffs' offices that receive scme 77
percent. of their support from property taxes. Large~scale layoffs. accompan-
ied by the release of substantial numbers of jail inmates, were threatened in
several counties. Also, it was believed that the situation would be further
aggravated by the closing of community based residential facilities, which
would leave judges with fewer sentencing cptions. If these predictions were
to hold true, jail as a condition of probation -- typically constituting l L i . L i
about 80 percent of probation sentences -- would be forced also to decline, 0 10 20 30 40 50
adding further pressure to increase.actua} probation caseloads. '
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Probation agencies, which are locally funded also, were expected to
be heavily hit by budget reductions, layofis, and resulting increases in
caseloads. Given large probation caseloads, the possible loss of jail as a
condition of probation as a sentencing option, and short determinate sentences
(16 months, 2 years, 3 years) for the majority of probationable offenders, an
increase in prison commitments was anticipated as an indirect result of
Proposition 13.

The California Probation, Parole, and Correctional Association
surveyed 17 of the State's 58 probation agencies in June 1318 to determine the
anticipated effects of Proposition 13 on their operations. + Most relevant

~among the findings of this survey was the belief that commitments to the

- State Department of Corrections and the California Youth Authority could
double within the year. Operating budgets and staffs were reported to be cut
'vby an average of 32 percent, with larger counties experiencing larger cuts.
Respondents to the survey predicted that ranches and camps that mostly
received youthful offenders would be closed in most counties that operated
them and that these wards would be transferred to the state institutions.

For example, Los Angeles County threatened to close all 12 of its camps and
ranches at the time housing some 1400 youths. The survey also found expecta-
tions that work furlough, community release, drug programs, group homes,
diversion programs, volunteer programs, and victim assistance programs for
adults would be terminated. Finally, the report noted that all training and
education, planning and evaluation, and CETA positions would be terminated.

Many of the concerns raised about the impact of Proposition 13 were
at least temporarily allayed by $5 billion in surplus state revenues, allo-
cated largely to maintain existing levels of fire protection, police, and
educational services. 1In fact, one eligibility condition for the surplus was
maintenance of pre-Proposition 13 levels of law enforcement and fire protec-
tion resources. While there was initially some ambiguity in which functions
are in the law enforcement category, county sheriffs' offices eventually were
so designated, but probation was not. Thus, the State bail-out precluded
Proposition 13's full impact on local jails in its first year, and created
additional time for localities to plan for reductions in state aid, possibly
to zero, after fiscal 1979.

Before turning to the results of our survey of the four counties, we
make brief mention of two other factors that may be of significance to the
population of local jails. The first concerns replacement legislation (AB90)
for the State's Probation Subsidy Program that had been operating since 1963.
Under AB90, which also went into effect on July 1, 1978, California's 58
counties shared some $55 million in appropriations allocated on a per capita
basis, with county boards of supervisors deciding on 'specific agency
allocations. This differs from the former Probation Subsidy -Program in which
county probation agencies received direct subsidies whose amount waa ggsed on
the volume of cases "diverted" from prison after a finding of guilty.

While only a small portion of the total budget for probation services state-
wide, the $55 million disbursed on July 1, 1978 helped offset Proposition 13's
immediate anticipated effect.
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The other factor that may be significant in local
little-used provision for paroling sentenced inmates from :g:;:;t;:::sfs ;gzs
statute, enacted in 1909, provided for local parole boards consisting of the
sheriff, chief probation officer, and an appointee of the presiding judge of :
the Superior Court to consider parole application and hold parcle hearings ‘
This law was amended as of January 1, 1979, to enhance the use of local )
parole through the development of standards, guidelines, and procedures. The
new law may provide a release valve should local institutions be faced with
staff cuts that would reduce the maximum population over which sheriff%'
offices could maintain custody.

¢ Budgets

Based on our post-Proposition 13 survey of Los Angele i
San Joaquin, and Ventura Counties, it seems saze to say tgat :;u::; :;:ZE;::?’
budgets were large}x spared from Proposition 13's impact in fiscal 1979 by
the state subsidy. The Los Angeles County budget increased in fiscal year
1979 by some $1.71 million (4%) over fiscal year 1978, while thbse of
Ventura and San Joaquin counties remained essentially unchanged at about $4.5
million and $3.5 million, respectively. San Francisco cut its $11.2 million
fiscal 1978 budget of its sheriff's office by ten percent in fiscal 1979
However, this difference is largely due to the one-time $900,000 capital.

’ 8
4

For the future, two of the counties surveyed, Los Angeles and San
Joaquin, estimate a further increase in their fiscal 1980 budgets. The other
counties were unable to provide specific estimates. To a large extent
county budgets will depend on the level of the state surplus. Sizable’
budget reductions may result when and if a surplus is no longer available.
Wiile the fiscal 1978 surplus was $5 billion, surpluses of $4.5 billion and
§1.5 billion are estimated for fiscal 1979 and 1980, respectively.

Although the overall surplus expected to be available next year is
only ten percent less than that currently available, the Sheriff's Department
and Probation Department in San Francisco expect cuts to ke proportionately
larger next year because they believe that the County received a dispropor=-
tionate share of the present surplus and that this situation will be equalized
in the future. The Mayor's Office forecasts a ten to 15 percent reduction in
the fiscal 1980 budget. County departments have been asked to submit budgets
at 80 percent of fiscal 1979 levels with two to five percent add-ons should
additional monies become available. At best, next year's budgets are expected
to match existing levels. However, in stark contrast to the above predictions
the San Francisco County Board of Supervisors foresaw a ten to 15 percent '
increase in next year's budget.
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e Measures Taken to Reduce Operating Costs

As soon as Proposition 13 was implemented, the Ventura County Sheriff's
office sent layoff notices to 40 of its custodial corrections staff with the
least seniority, but layoffs never actually occurred because the Sheriff's
office received its share of state surplus. The County Board of Supervisors
imposed a hiring freeze resulting in some five unfilled vacancies among custodial
staff. Following complaints that the freeze was forcing more overtime by the
other custodial staff and interfering with training schedules, the freeze was

lifted.

In Los Angeles County, Proposition 13 closed a prison farm and a work
camp, and put severe restrictions on overtime. Howevar, the Sheriff's
Department noted that it had previously recognized that it was cheaper to buy
privately the products that the two programs produced than to continue to
absorb the cost of their operations. Further, the farm and the work camp
were felt to have little job-related training value as work sites for the
inmates. Thus it would seem inappropriate to attribute these closings to
Proposition 13, althoagh it might have expedited the decision.

In San Francisco overtime was cut, pay raises were cancelled, and no
major capital improvements were planned. However, as noted earlier, the net
effect of these measures was that the operating budget for the jails is the
same for fiscal 1979 as it was for fiscal 1978. As in Los Angeles, security
coverage has become a problem at certain times. To compensate for the
reduction in staff and overtime, inmates spend longer periods of time in

their cells.

Finally, apart from the elimiﬁation of an adult education program, the
San Joaquin County Sheriff's Department reported having taken no specific
steps to reduce costs as a result of Proposition 13.

@ Construction Plans and Jail Population

All four counties expect jail population to increase, and Los Angeles
and Ventura counties are confidently planning to build more jail space.
Ventura is going to build a 500-bed facility to replace its oldest jail and
increase its jail capacity. Los Angeles is planning to build five 480-bed
facilities over the next five years. Officials in both counties seem certain
that Proposition 13 will not affect their construction plans. Even San
Francisco, which seems to face the worst financial problems, is expanding one
of its facilities for women. We note that no dramatic population reductions
occurred in any of the counties between May and September 1978, the five
months surrounding the effective date of Proposition 13.

" There are three divergent schools of thought on the future trends of

inmate populations. None of the opinions are based on empirical evidence,
but tend to reflect the orientation and the office held by the speaker.

70

The first school of thought, held by the small counties, is most
effectively conveyed as a question: "There was no reduction in inmate
populations when locally-funded probation and community programs were begun;

why should there be an increase when these programs are ended K
Proposition 132" pres °d By wirtue of

The second group has an orientation toward state corrections.
Richard A. McGee, former Commissioner of the California Department of Correc-
tions, feels that "With limited jail space and funds, plus reduced probation
services, an increasing nvmber of (convicted felons) will be gent to (state)
prison in spite of AB90. The state prisons are easily vulnerable to a 100

z:rcent increase in3;ntake as a result of Proposition 13 and recent mandatory
ntence statutes."

The third group, consisting of large counties, feels that determinate
sentencing already has begun to fill the state prisons; that.the state
legislature has rejected and will continue to reject the construction of new
state prisons in order that better use be made of existing facilities at the
county level; and that the counties will be the ones to absorb the increased
prison population as probation cuts and a more hard-line attit ge toward
crime signal a decreased use of alternatives to incarceration.g

At this time it is not possible to draw any definitive conclusions
abo?t the impact of Proposition 13. It can only be said there has been no
visible impact on jail populations thus far and that there is a wide diversity
of opinion about what will happen in the future. It would appear that it
will take at least another year for trends to emerge. '

4.4 Conclusions

The intent of California's determinate sentencing law was to reduce
the disparity in prison terms that had been perceived under indeterminate
sentencing. Stating the purpose of imprisonment as punishment, the law was
desi?ned to produce prison terms of similar length for those convicted of
simiiar crimes. Under DSL, time spent in prison was no longer to be a
:u::tion of predictions of future criminality based on the degree of rehabili-

ation.

The empirical evidence drawn from the state's first year'
with DSL, limited though it may be, indicates that the intenz to :a::gzrience
variation in prison terms was largely met. Compariscns of time served
distributions, known for ISL cohorts and estimated for DSL cohorts; found
narrower spans for the middle 5C and 75 percent, for all offenses together
for robbery, and for burglary. T

As observed earlier, the question of whether prison terms should
be longer, shorter or about the same under DSL was posed by a number of
researchers before any DSL experience had accumulated. Despite the intensive
debate over the terms designated in the four sentencing triads and the time
added by enhancements, DSL was not intended to increase or decrease "average"
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time relative to ISIL experience. The first Year's DSL experience suggests
moderate success with respect to this implicit objective. For all offenses
together, median time projected for DSL was found to be somewhat less than
the ISL median. Shifts were also geen within offense categories: the DSL
burglary median was about nine months shorter, while that for robbery was
found to be higher by about two months.

The possibility that the rate of commitment to prison from the courts
would be affected by DSL was raigsed in the literature before the fact, but
received relatively little attention. Ironically, an increase in the proba-
bility of a prison commitment (given conviciion) appears to be the most
immediate consequence of DSL. The extent to which this increase reflects
changes in the convicted population, changes in sentencing practices as a

direct result of the availability of shorter sentences, or other factors is a
concern for further research.

Current projections of the male felon population of institutions,
developed by the California Department of Correctiogg show an increase from
17,747 on June 30, 1978 to 23,550 on June 30, 1982. These projections
were developed using a simulation model for the DSL portion, and in inggt-
output model of thé IsL portion of institutional population movements.
Since the Department's initial projections that qcorporated DSL provisions
were made, there have been two revisions upward. If the current projec-

tions were to bprove accurate, the current institutional capacity for males of
22,810 would be inadequate by the end of 1981.

There remain in California a number of known contingencies that might

affect prison population, and our case study concludes with a brief dis-
cussion of each.

Retrcactive Cases

ISiL-sentenced prisgoners continue to be received from the courts on
convictions of crimes committed before July 1, 1977 although in diminishing
numbers. Section 4.2 outlined DSL's retroactive Provisions which basically
attempt to set terms on non-life ISL inmates as close as possible to what
they would have been had they been DSL terms.

Parolees Returned

The return to prison of parolees contributed significantly to the
total number of prison admissions under ISL. Morecver, the volume of parolees
returned fluctuated considerably from year to Year. For example, 10,578
parolees were returned on new commitments and technical violations in 1975,
compared with 4,717 in 1974.  For a number of reasons, it is difficult to
forecast the practices of the Community Release Board in this regard:

® Length of time on parole is generally shorter under DSL;
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e The criteria used by the Comnunity Release Board for.
revoking parole may differ from those used by the former

Adult Authority;-

® Determinate terms may result in the release of indi-
viduals who are likely to have their parole revoke?.
This would occur, for example, if the Adult Authority
had been correct in its decisions not to release.

» ‘ ' "
Movementé between parole and prison are described as ﬁ?ef“heart.oftzgissystem
A - i t's simulation mcdel for projec .
in a er describing the Departmen ; .
;:ce gzze experience has been accumulated on parole :evocatlmns under DSL,
the importance of this form of admissions can be reassessed.

Feedback Effectsb

The Judicial Council of California wasz requir?d ?y SB42 to ?rov::e
feedback to Superior Court judges in the form of s;atlstlca} Z::za;::: S ople
i judges discover that they are sen ! .
sentencing practices. When ju s ng more Deop.e
i imes, some may alter ei
‘prison and ssibly for less serious cr ' ; : :
zzng;iteria. p:rthers, of course, may already be awafe of their own shift in
sentencing practices which may well have been intentional.

Amendments

Within a year after DSL went into effect in California, iF wis os of
amended twice, both toward harsher penalties. SB??delaceiagiizzzg gzsen ,
i i in higher sentence triads, es s
offenses (primarily violent) in e e toward
i & mini for life sentances, and took othe
years in prison as a minimum : o% Other steps o
i ly to crimes committed
hening terms. Its provisions app
;::3:ry 1,g1979. SB1057 lengthened the period cf paiole from ;ni izf:hree
\ sntences, and from three to five years fo
years for determinate sen Te Yoars fox it
i b ths additional time fo
sentences, and it doubled the six mon e s
i future amendments to DSL wi
revocations of parole. Whether fu o o
£ speculation at present.
r harshness can only be a matter o ‘ : : L
g;:igzents that would affect large numbers of priscners could invalidate al

current population projections.

Proposition 13 and ABS0

The possible effects of Propesition 13 and ABQOfwere d%scrﬁzig ;zil
i ion. Both measures could affect prison
length in the previous sect e n and
i tly and indirectly. g ’
ions in a variety of ways, both direc :
525:3:?, neither the.direction nor magnitude of these effects is readily

predictable._ '
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10.

1.

12-

14.

Chapter 4: NOTES

As observed in Chapter 2, Maine was the first state to adopt deter-
minate sentencing, e€ffective in March 1976. Indiana, Illinois, Arizona
and New Mexico followed California with the enactment of legisla-

tion bearing the "determinate sentence" designation.

April K. Cassou and Brian Taugher, "Determinate Sentencing in California:
The New Numbers Game," Pacific Law Journal 9 (January 1978):5-106.

408 U.S. 471 (1972).
8 Cal. 34 410, 503 P24 291, 105 Cal. Rptr. (1972).

Cassou and Taugher, p. 10. Court interventions in other aspects of correc-
tions, such as prisoner rights and prison conditions, were also beginning
to emerge.

All the data analyzed as part of the California case studies pertain
exclusively to male felons, whicii constitute some 95 percent of the
population in state correctional institutiens,

14 Cal. 3d 639, 537 P2d 384, 122 Cal Rptr. 552 (1975).

This decision held also that once set by the Adult¢ Authority the term could
not be lengthened.

54 Cal. App. 34 1G30, 126 Cal. Rptr. 524 (1976).

According to Johnson and Messinger, resistance to the Adult Authority
Chairman's directives was also prevalent among some members of long
standing. See Philip E. Johnson and Sheldon L. Messinger, "California's
Determinate Sentencing Statute: History and Issues," Proceedings of the
Special Conference on Determinate Sentencing, Boalt School of Law,

University of California, Berkeley, June 2-3, 1977. Cassou and Taugher
note that Stanley did not intend to strike down the concept of adminis-
trative guidelines and in fact encouraged their use, given a corrected
rule,

Probation usually involves jail time on felony convictions.
The finding, however, remains on the record. This may be significant
for reviewing cases believed to Lz disparate, one of the functions of

the Community Release Board.

This enhancement cannot be used if the weapon was an element of the
crime, such as armed robbery.

This enhancement cannot be used if great bodily injury is an element of
the crime, such as murder.
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15.

16.

17.

18.

19.

20.

21,

22.

23.

24.

25.

26.

27.

28.

29,

30.

Consecutive sentences normally result in longer terms than concurrent
sentences. However, examples of the opposite result can be constructed,
ag demonstrated by Cassou and Taugher on pp. 59-60 of their article.

Good time is presently not earned on jail time, although amendments to
this effect have been proposed.

"Participation”™ in programs could be interpreted to include work detail,
so that by sweeping his cell, a well-behaved but unambitious inmate
could earn this month.

Even as 1978 drew to a close, almost a quarter of male felons received
from court were indeterminately sentenced.

Nagin asserts that, more than likely, this assumption will be violated.
Daniel Nagin, "The Impact of Determinate Sentencing Legislation on Prison
Population and Sentence Length,"” Institute of Policy Sciences and Public
Affairs, Duke University, 1977, p. 11.

No estimates of the effect of parolees returned by the parole revocation
method were made by Nagin.

The mandatory imprisonment provisions of AB476 were not noted by Nagin.
Johnson and Messinger, supra note 10.

Cassou and Taugher, supra note 2.

Kenneth R. Zuetel, Jr., "Senate Bill 42 and the Myth of Shortened

Sentences for California Offenders: The Effects of the "niform Deter-
minate Sentencing Act," San Diego Law Review 14 (July i377), pp. 1176~1204.

The 1977 dispositions included a mixture of determinate and indeterminate
sentences.

The validity of this assertion is only minimally affected by the absence
of Santa Clara County (San Jose) from the OBTS data base as indicated in
the note to Table 4.2.

Rand Corporation, quarterly proaress report (October-December 1978),
Grant #77-NI-99-0053 from the National Institute of Law Enforcement and
Criminal Justice.

Sentencing Practices Quarterly, Judicial Council of California, No. 4,

Quarter ending June 30, 1978 in Table 1.

The ISL data taken from California Prisoners 1974-75, published period-
ically by the California Department of Corrections.

"Some Experience with Uniform Determinate Sentencing Act, July 1, 1977~
June 33, 1978," California Department of Corrections, January 3, 1979.
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31.

32.

33.

34.

35'

36.

37.

38.

39.

40,

41.

Cassou and Taugher note that "good time credits are easily earned, but
can be taken away only after a complex procedure has been meticulously
followed" (p. 77). Nagin asserts ". . . the most realistic assumption
is that prisoners will receive nearly maximum good time credit. . . ."
Supra note 19, p. 14.

This reverses the declining trend in time served before DSL; the median
for the robbery cohort admitted in 1966 was about 44 months.

Proposition 13 had been in effect for less than three months when this
work began. '

"Effects of Jarvis—-Gann on Local Probation Departments," Report by the
Foundation for Continuing Education in Corrections of the California
Probation, Parole, and Correctional Association, undated.

Even under AB90, counties must keep prison commitments under a certain
ceiling, determnined by formula, to gualify for funds. However, AB90
appears to provide somewhat less incentive to judges not to sentence
adults to prison than did its predecessor. According to one observer,
the refusal of some counties to participate in this new program has led
to the serious possibility of major amendments.

Rea?ers should bear in mind the sizable inflation rates experienced
nationally in the past several years. A match in dollar amounts of 1980
and 1979 budgets may be tantamount to a ten to 15 percent reduction when
adjusted for inflation.

Richard A. McGee, Statement on the Impact of Proposition 13, September 22,

1978,

Ios Angeles County was negotiating with state officials for a contract
to have 500 inmates under state sentence placed 'in the county jail
system.

Int?rview with M. Vida RYan, Chief, Management Information Section,
California Department of Correctinns, February 22, 1979.

The simulation model takes advantage of the explicit sentencing algo-
rithms for determining a prison term. Projections of new male admissions
to prison are based on annual rates admitted per 100,000 males, ages
;?—49, and total male population projections made by the Department of
inance.

Initial projections incorporating DSL provisions appeared in the Augqust 9,

1977 projections, which showed only 20,700 male felons on June 30, 1982.
These were revised in the Auqust 13, 1978 publications, showing 22,225
male felons at the end of fiscal 1982. See Population Projections
published periodically by the Management Information Section of the
California Department of Corrections.
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Chapter 5
INDIANA: PUBLIC LAW 148, REVISING THE CRIMINAL LAW

5.1 Background and Intent

Indiana became the third state to adopt a determinate sentencing
system when the P.L. 148, amended by P.L. 340, went into effect on October 1,
1977. These two laws completely revised the piecemeal legislation constitut-
ing the criminal laws of the state, which dated back to 1905--the last time a
major revision occurred. Several thousand crime "types" were consolidated
into some 200 offense types by this legislation. Thus one intent of this
reform was to modernize the criminal law of the state.

The first step in the revision of Indiana's criminal law occurred in
April 1970, with the appointment of the Criminal Law Study Commission. The
major product of that group's work was the Indiana Code of Criminal Proce-
dures, proposed in 1972 and enacted in part by the 1973 General Assembly.
The same commission proposed a new Penal Code for the state in 1974, which
was reviewed in the 1975 and 1976 sessions of the General Assembly. The
result was P.L. 148, signed into law in February 1976, to become effective in
July 1977. This interim period of over a year was intended to clean up the
initial legislation and to permit further debate on its provisions in the
1976 and 1977 legislative sessions. The effective date was postponed for
another three months to allow final changes to be incorporated in P.L. 340,
the amending legislation. The recommended amendments were made by an interim
study group appointed by the governor. On the whole the amendments in
P.L. 340 increased the severity of sentencing criteria gnd the "presumptive”
length of sentences for a substantial number of crimes.

Also in progress during this period was the development of a code
for corrections which began in April 1976 with the appointment of the Cor-
rectional Code Commission. While the draft legislation of October 1977
was not ratified by the 1978 legislature, the state's intent with respect to
correctional reform, which would complement new penal sanctions, is clear.
Three general purposes delineated for the corrections code are to (1) provide
"clear guidelines for the exercise of the state authority to confine, con-
trol, care for, train and reintegrate of fenders; (2) establish effective
correctional measures to deal with conduct found toc be harmful to individual
or public interests, . . . ; (3) and prevent arbitrary or oppressive treatment
of offenders." If these purposes survive the next legislative session, the
set of adult justice reform initiatives taken by the state will be complete.

Sentences under the old Indiana code were largely indetermimate, in
that the judge would specify a range such as 1-10 years, and the actual term
of imprisonment was established by the state parole board through its parole
release decisions. Because of the piecemeal nature of the old code, however,
four crimes carried determinate terms, for which the judge would specify a
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particular sentence length within the range established by statute.2 Since
these ranges were quite broad (e.g, 2-21 years for rape) and parole release
dates were determined by the parole board even for these kinds of sentences,
there was little real difference between determinate and indeterminate
sentences under the old code.

The Indiana Parole Board had considerable discretion in determining
time in prison under the old code. Those sentenced to "indeterminate" terms
were eligible for release on parole upon completion of their minimum term
(minus good time and jail time), while those sentenced to "determinate" terms
could be paroled after one half of the determinate term or 20 years (minus
gocod time and jail time), whichever came first. In neither case was the
board required to grant parole at these points.

An examination of time served in different sentencing categories
under the old code, shown in Table 5.1, illustrates this point. These

Table 5.1

Mean Time Served by Sentence Range:
Adults Released from Indiana State Prison
January~October 1975

Time Served (months)

Sentence Range Mean 8td. Deviation Range
1-5 years (n=25) 15.0 4.9 9-31
2-5 years (n=25) ) 12.4 ) 3.9 7-23
1-10 years (n=25) 18.0 11.95 3-44
2-10 years (n=8) 15.5 5.7 9-25
2-14 years (n=15) 21.1 31.5 3-134
2-21 years (n=22) 61.7 30.8 l6~-121
Life (n=25) 236.8 929 14-420

Source: Memoranda from Ron Vail, Coordinator, Research and Statistics,
Indiana Department of Correction, December 19, 1975 and May 24,
1976.
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statistics are based on a 1975 study by the Department of Cerection.3
For example, while the sentence range of 2-5 years may appear more severe
than 1-5 years, the mean time served in the latter category was 2.6 months
less than that for the former. Inspection of the table reveals other
apparent discrepancies.

Since the determinate nature of the new sentencing process in Indiana
grew out of a larger effort to revise the entire criminal law, different
observers held a variety of views regarding the intent behind the removal of
the Parole Board's authority to decide when a prisoner should be released on
parole. According to Clear et al., the new code "is variously expected to
increase deterrence, increase humaneness, decrease discretion, increase
prison populations, make penalties more appropriate to the offense, equalize
penalties, reduce arbitrariness, increase public protection, increase system
efficiency, reduce harshness, and reduce leniency." While each of these
impact areas could well be the subject of a given research effort, our case
study focused chiefly on the law's impact on prison population and the
distribution of time served.

5.2 Key Statutory Provisions

We turn now to a -description of those aspects of the new penal code
in Indiana that bear upon the population of the state's prisons. Relevant
provisions of this code are reproduced in Appendix B. As noted previously,
the old code consisted of an enumeration of crimes, each carrying its own
sentencing provisions. P.L. 148 as amended bLy P.L. 340 established five
felony categories and three misdemeanor categories and specifies a presumptive
term for each. Maximum variations from these presumptive terms are also
specified by law, allowing for aggravating and mitigating circumstances.
Aggravating factors apply, but are not limited to cases in which there was a
recent violation of a probation, parole or pardon; a history of criminal
activity is present; rehabilitative treatment can best be given in a penal
environment; a shorter or suspended sentence would depreciate the seriousness
of the crime; the victim was 65 years of age or more, or was mentally or
physically infirm. Mitigating factors apply to cases in which no serious
harm to person or property was caused or contemplated; circumstances of the
crime are unlikely to recur; the victim induced or facilitated the crime; the
crime could be justified or excused, but not to the point of establishing as
defense; the offender was strongly provoked; there is no history of criminal
activity; positive response to a short or suspended sentence is likely, the
character and attitudes of the offender are not indicative of further crimi-
nality; restitution has been, or will be made; imprisonment would result in
undue hardship for the offender or his dependents. Other aggravating and
mitigating factors are also possible. No specific provisions to govern the
amount of time to be added to, or subtracted from, the "presumptive" term are
given by statute. Thus variation from a base or presumed sentence length is
largely in prosecutors' and judges' hands in Indiana, whereas such variation ;
is specified by the legislature in California. p

Table 5.2 summarizes the presumptive terms and maximum variations for 4
the five felony categories and the three misdemeanor categories in terms of
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Table 5.2

Sentence Ranges Stipulated by the
Indiana Penal Code as of October 1, 1977

Offense Category Minimum Presumed Maximum
Murder 30 40* 60
Class A Felony ) 20 30 50
Class B Felony 6 10 20
Class C Felony 2 5

Class D Felony 2 2

Class A Misdemeanor 0 NA 1
Clagss B Misdemeanor 0 NA 180 days

Source: Indiana Code, 1977 Supplement.

*The death sentence is also possible.

the total possible range. Most common offenses span a number of felony (and
misdemeanor) classes. For example, burglary and robbery range over Classes
A, B and C felonies, depending on specific elements of the crime, while
battery--defined as intentionally touching another in a rude, insolent or
angry manner~-ranges from a Class B misdemeanor to a Class C felony (if
committed with a deadly weapon and resulting in serious bodily injury). . The
misdemeanor categories have been included in the table because the new code
permits the court to enter a judgment of conviction of a Class A misdemeanor
and sentence accordingly if the defendant was found guilty of a Class D
felony. Three other provisions of the new code would suggest increased
prison population:

e an additional fixed term of 30 years must be added to
the fixed term set for the sentenced offense when the
offender has been convicted on two or more prior un-
related felonies (35-50~-2-8, Indiana Statutes);

® sentences cannot be sugpended in favor of probation if
the offender has a prior felony conviction, or if the
sentenced felony involved deadly weapons, serious bodily
injury or dealing in narcotics {(35-50-22, Indiana
Code);
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e if convicted of a crime while other criminal charges are

- pending (e.g., while on pre-~trial release, probation or

parole), the two sentences must be served consecutively
(35-30-1-2, Indiana Code).

Offsetting these are several provisions that provide greater bargaining
leverage for prosecutors in the form of non-incarcerative sentence recommen-
dations; that increase the court's sentencing flexibility; and that enable
greater control over bedspace needs by the Department of Correction:

® the "attempt" version of an offense which, though in the
same felony class, falls outside the scope of the
mandatory imprisonment provision (35-41-5-1, Indiana
Code);

e the court may within 180 days reduce the sentence or
suspend it if not prohibited by mandatogy confinement
provisions (35-4.1-4-18, Indiana Code);

© more liberal good time laws: good time is vested day
for day (in Class I) under the new code, compared to 30
days per month under the old (35-50~6-3, Indiana Code),
with similar changes in other classes, and stronger
criteria for denying good time (35~50-6-~4, Indiana
Code);

® designation of inmate and institutions to security
levelg is left to the Department of Correction, with
minimum security not necessarily involving a penal
facility (35-4.1-5-3 and -4, Indiana Code).

Those convicted of crimes committed prior to October 1, 1977 are sentenced
under the old code regardless of the date of sentencing, and those whose
crimes were committed since that date are sentenced under the new code.

Thus, as in California, there has been a gradual phase-in of new code commit~
ments beginning in October 1977, re. ~hiag about 60 percent of all commitments
by July 1978.

The new code provides that "a person imprisoned for a felony shall be
released on parole ugon completing his sentence of imprisonment, less good
time he has earned.” The Indiana Parole Board remains under the new
code, but its main function shifts from deciding when prisoners are to be
released, to making parole revocation/reinstatement decisions.

Unlike California's determinate sentencing law, the ngw Indiana Penal
Code is not retroactive to those sentenced under the old law. These
offenders will still be released in accordance with the provisions of the old
code. Determinate sentencing in Indiana differs from that in California in a
number of other respects. While in both systems, the sentencing “.udge
determines a specific term within a legislatively-established framework, the
criteria and limitations governing this selection are far more explicit in
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the California law. For example, in California serious bodily injury carries
a possikle three-year enhancement if not an element of the crime or used as
an aggravating factor to select the upper term. By contrast, the new Indiana
code permits a judge to "enhance" a ten-year presumptive term for a Class B
felony by up to ten years if serious bodily injury is found. Similar differ-
ences can bhe found for prior felony convictions and arming with a deadly
weapon.

Another possibly important difference between the California and
Indiana penal codes concerns mandatory imprisonment, for which Indiana's
provisions are far more severe. In practice, actual use of mandatory
imprisonment (if there has been a prior felony conviction) may rest largely
with Indiana‘s prosecutors through charging, while in California, the prose-
cutor has less certain imprisonment levers.

Time has not permitted systematic measurement of the extent to which
the provisions of the Indiana code have been invoked. We therefore conclude
this section with a discussion of the possibilities based solely on the law's
provisions. This discussion is based largely on interviews with state
officials and on an assessment by Clear et al., who are also currently collect-
ing ang analyzing case disposition data in selected counties throughout the
state.

The study by Clear et al., was based on a sample of felony admissions
to the Indiana Department of Correction from January through June 1976. . Only
first-time felons were included in the analysis because of uncertainties
about the volume of cases in which the mandatory imprisonment provision would
be imposed. Thus Clear asserts that new code time served estimates are
correspendingly understated. Framed in expert opinion, determinations of
aggravating and mitigating circumstances were coded and good time was liberal-
ly estimated in postulating sentences under the new code. Time served under
the 0ld code was estimated from Uniform Parole Report (UPR) statistics on
time served by Indiana felons. The eight UPR offense categories were used.

Based on the 234 cases in the data base, Clear estimated that on
average for the eight offenses, time served would have been over 47 percent
longer under the new code's provisions (61.5 months vs. 41.7 months). More
than twice the o0ld code mean term of 47.5 months for burglary and 134.0
months for rape were estimated under the new code, while increases in time
served of 70 percent and 33 percent were estimated for willful homicide and
armed robbery, respectively. Modest declines were registered in the negli-
gent homicide, theft, and forgery/fraud categories. The paper concluded that
there may be some increase in prison population, but recognized the possibil-
ity that judges, prosecutors and defense attorneya "might engage in unobtru-
sive negotiations to control prison populations.”

Interview comments from representatives of law enforcement, adjudica-
tion (including prosecution and defense), corrections (including parole and
probation) and the research community concurred with Clear's conclusion that
prison population would rise as a result of the new law. All noted the
increased leverage in charge and sentence bargaining afforded prosecutors,
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due largely to the absence of parole release decisions under the new code.

No strong opinions were voiced on the apparent safety valves provided in the
new code, to delimit prison population, such as the minimum security designa-
tions or good time provisions available to the Department of Correction. In
summary, most observers of Indiana law believed the new penal sanctions to be
potentially quite severe, but not beyond the capability of the justice system
to adjust to the limitations of its immediate "bottom line"--prison population.
Clear notes the irony of this conclusion in light of the law's roots in
reducing discretion and disparity of terms.

53 Impact

This section presents a very preliminary analysis of somewhat less
than a year's experience under Indiana's new penal code, covering the period
from October 1977 (the new code's effective date) through August 1978.
Individual case data were collected on the first 705 determinately-sentenced
male felons received (through July 1978) at the Department of Correction's
Reception and Diagnostic Center (RDC), and projected distributions of time to
be served were derived from the target release dates found. These incorporated
credit for jail time and maximum (day-for-day) good time. Distributions of
time actually served under the old penal code were derived from unpublished
(1974) release statistics fquished by the U.S. Bureau of the Census' National
Prisoner Statistics program.

Statistics on admigsions to the RDC were gleaned from the Center's
monthly reports covering the period from July 1972 through July 1978. Of
course, RDC intake since October 1977 consists of both old and new code
commitments, the latter having reached 60 percent of the total by July
1978.

Finally, the Marion County prosecutor's office provided selected
printouts from its PROMIS (Prosecutor's Management Information System}
containing statistics on the relative use of dispositional alternatives in
that county. Eleven months .experience under the new code are reflected in
these data (October 1977 through August 1978).

Admigsions

The trend in total admissions to the RDC is shown in Figure 5.1.
Admissions leveled off at just over 2250 per year in 1976 after climbing
from 1371 in 1974, a 64 percent increase. An examination of monthly counts
indicates that the number of admissions in the last ten months of each fiscal
year, as a proportion of total fiscal year admissions, has fluctuated between
72 and 79 percent. For fiscal 1978, the last ten months (corresponding to
the first ten months under the new code) consti??ted 77 percent of total
fiscal year admissions, well within this range. Thus, the sharp rise in
first-year receptions of male felons from court observed under determinate
sentencing in California was not in evidence in Indiana after ten months.

83



o i szt y AR

" Data from Marion County's Prosecutor's Management Information System
(PROMIS) were acquired to determine whether there has been a shift in the
relative use of sentencing alternatives under the new law. Proportions
receiving prison, jail, probation, and suspended sentences were available for
selected crime categories, beginning with January 1976 and ending with August
1978. This is somewhat under eleven quarters, the last four and two-thirds
of which include a mixture of individuals sentenced under both new and old
laws.

Figure 5.2 compares the use of sentencing alternatives for old

code and new code cases (all felony dispositions) during the period covered
by the data. Overall, prison and probation sentences occur with slightly
greater relative frequency under the new code. Offsetting these are rela-
Figure 5.1 tively fewer jail and suspended sentences. These shifts are small in rela-

. L . . : tion to the amount of variation that exists from quarter to quarter for both
Admissions to the Reception and Diagnostic Center , : i old and new codes. Thus, given the adjudication of guilt on felony charges
2,500 - of the Indiana Department of Correction . in Marion County, there appears to be no significant difference in the rela-
Fiscal Years 1973--1978 tive use of alternative sentences.

2,246 Time Served
2,000 |- , .

As noted already, our analysis of time served was based on projected
release dates for the first 705 males admitted to the Reception and Diagnostic
Center with determinate gentences. Target release dates were recorded by the
RDC as the earliest poasible release dates, incorporating credit for time
served in local jails while awaiting disposition and assuming that maximum
good time (one day off for each day served) would be granted. Using these
data we first estimated median determinate terms for all cases, robbery and
burglary.

1,500 |

The median projected time served was 18 months for all cases, while
1,328 ! medians for robbery and burglary were 35 and 25 months, respectively. These
medians seem to be substantially less than might be expected, given the range
v X of possible terms shown in Table 5.2 for the varicus felony classes. Robbery
1,000 _ ; and burglary can both be designated .s Class B (presumptive 10 years), Class
C (presumptive 5 years) and Class D ,presumptive 2 years), depending upon the
specific elements of the offense. The assumption that maximum good time is
awarded in all cases would halve the presumptive terms to 60, 30 and 12
months, respectively. If, in addition, an average hypothetical value of six
: months' jail credit were deducted, these presumptive terms could be as low as
500 - 54, 24 and six months actually served. With these assumptions, medians of 35
‘ and 25 months may not be wholly unreasonable. It should also be noted that
f as the first cohort of determinate tervms, these 705 cases nay have been those
that were readily negotiated, and thus show shorter projected terms than
would be derived from cases taken to trial and consequently not included in

NUMBER ADMITTED

e

0 \ . y A . 1 £ this sample.
1873 1874 1875 1976 1977 1978 ] The 1974 release statistics mentioned previously provide a second
i comparative reference for the projected determinate terms. Using linear
FISCAL YEAR ‘ interpolation, we estimated the median and the span of months served by the

Source: Monthly reports of the Reception and Diagnostic Center, Indiana Department’ of Corrections.
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Figure 5.2
Use of Sentencing Alternatives in Marion County
Under the New and Old Penal Codes
January 1976—August 1978

NEW CODE (n=477; OCTOBER 1977-AUGUST 1978 ONLY)

Probation
OLD CODE (n=3145)
Protiation
| I ] i 1 i 1 i |
9 10 20 30 40 50 60 70 80 90

CUMULATIVE PERCENTAGE

Source: Tabulations made from the Marion County Prosecutor’s Information System.

100

middle 50 and 75 percent of those released in that year, for all felonies,
robbery and burglary. Corresponding spans were also estimated for determi-~
nately sentenced cohorts, with the two shown graphically in Figure 5.3.
Caution must be exercised in making these comparisons, since the deferminate
distribution was gleaned from an admission cohort, while the indeterminate
distribution pertains to a release cohort. Inspection of these two sets of
distributions suggests that minimum projected time served under determinate
sentences may be shorter than that under indeterminate sentences for robbery,
longer for burglary, and about the same for all felonies combined. These
graphs also indicate that variation in the distribution of time served may be
narrower under determinate sentencing in all three categories.

The data available to the case study are insufficient for assessing
the frequency of mandatory imprisonment for second or subsegu gt felony
convictions, or of the habitual offender penalty of 30 years. Since
cases that may be affected by these provisions are likely to result in
trials, more time may be necessary to observe the frequency with which they
are imposed.

5.4 Conclusions

The previous section provides preliminary indicators of the nature of
sentencing practices and time served under the new determinate sentencing law
in Indiana. The aralysis presented the "best" case for determinate sentences
(i.e., the shortest possible sentences) for individuals received by the
Department of Correction during the first ten months under the new code--
possibly an atypical sample relative to one selected from a longer time
frame. Defendants who face possibly very long sentences may have exercised
their right to trial and consequently were unable to penetrate the system to
the sentencing stage during the ten months. Given broad ranges of choice,
sentencing practices are liable to fluctuate for a substantial period of
time. More experience must be accumulated before the use of "shock probation”
(see Note 5) can be assessed. Experimentation with negotiation strategies
under determinate sentencing may still be occurring in prosecutors' and
defense counsels' offices.

The amount of leverage available to the Department of Correction
under the new code is also unknowable at this point. As with California,
experience with good time denial has yet to accumulate to a point of statis-~
tical utility. Time served can potentially be doubled (or halved, depending
on one's pergpective) within the allowable range. In Indiana, greater
flexibility to adjust to prison populat:ion pressures would appear to be
available through the new code's security classification provisions. The
extent to which persons under the Department's custody are assigned to
minimum security outside a penal facility awaits the accumulation of experi-
ensze.

It would appear safe to assert that Indiana has been spared the

apparent increase in the probability of & prison sentence (given conviction)
found in California. We postulated earlier that determinate sentencing may
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have led California judges to impose relatively short prison sentences in
borderline cases, rather than sentence to probation. A longer-term and more
in-depth analysis is needed to explain adequately the apparent difference
between Indiana and California in this regard. Clear's o1going research on
adjudication outcomes ynder the new code may shed some light on this question.

. Figure 5.3
Estimated Percentage Points of Prison Terms
Under the New and Old Indiana Penal Codes

ROBBERY
i |
1
99
BURGLARY
53
41 ALL OFFENSES
1
—
65
[ T T
0 Al 1 1 T
10 20 30 a0 50 60 7 80 ) 100
TIME SERVED (MONTHS)
Sources:  New code——Intake records of the Reception and Diagnostic Center LEG
: . . END:
Old code——NPS tabulations of time served prior to first release on parole (1974),
New code lModian
- —  sidawe 5%
Gld Code \ J/
=
Middle 75%
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Chapter 5: NOTES

Burglary, robbery, rape, arson, and child molesting were upgraded
one felony class by P.L. 340.

Determinate sentences were given for armed felony, rape, bank robbery,
and dealing in a controlied narcotlc substance.

Statistics shown in the table were compiled and reported in memoFanda
from Ron Vail, Coordinator of Research and Statistics at the Indiana
Department of Correction.

Todd R. Clear, John D. Hewitt, and Robert M. Regoli, "Discrgtion and
the Determinate Sentence: Its Distribution, Control and Effect on
Time Served,"” Journal of Crime and Delinquency 24 (October 1978):
428-445.

This type of sentence is often called "shock probation.”
Indiana Code 35~50-6~1 (1977 Supplements) . Emphasis added.

Effective October 1, 1977, the good time earnings schedule of the new
code applies to everyone.

Based on Clear et al., supra note 4, and discussions wi;h repres?ntgt@veﬁ
from the Indiana Department of Correction, state probation, the judiciary,

defense, law enforcement, the state legislature, and the academic
community.

1bid., p- 443. We note that the main point of Clear's paper concerned
disparity in time served which he believed would not decline under the
new code.

These data were not published, due to the failure of the data submitted
to meet technical criteria esctablished by the Census Bureau. Release
data were apparently not submitted in 1973 or 1975, and the 1376 release
data are still being reviewed. Despite cautions oﬁ the Census.Bureau
regarding the validity of the 1974 release tabulatlgns for Inélana, s
these are the only data available for making comparisons of time serve
between old and new law cohorts.

Recall that admissions during this period included both 0ld and new
code commitments.

i 3 i i ood time
As noted earlier, the new code pro3ect19ns assume maximum good
earnings. In principle, loss of good time cquld double the time ser;ed
(less jail credit), although (a) lost good time can be restored by g e
Commission of Corrections and (b) procedural requirements for revoking
good time are rigorous.

Only one habitual offender case was found among the first 705.
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Chapter 6
MINNESOTA’S COMMUNITY CORRECTIONS ACT

6.1 Background and Intent

In 1972 the Minnesota Department of Corrections created a study
committee to address the problems of increased cost of state institutions;
limited iocal corrections alternatives, overlapping correctional jurisdic-
tions, and lack of service delivery standards. The study committee was asked
to make remedial recommendations in these areas, and the final outcome of

this effort was the passage into law of the Community Corrections Act (CCA)
in 1973.

The Act has the overriding purposes of "more effectively protecting
society" a?d promoting "efficiency and economy in the delivery of correctional
sexrvices." The latter goal was to be achieved primarily by providing
state subsidies to local communities for the enhancement of local correctional
services, programs and facilities for adults and juveniles. Probation,
county jails, and community correctional centers are all within the community
corrections scope. A disincentive to commitment is provided in the form of a

surcharge to counties for the commitment of specific types of offenders to
state facilities.

6.2 Key Statutory Provisions2

The Act is postulated on the belief that greater efficiency and
economy in the delivery of correctional services can be achieved by diverting
from state institutions into community-based programs, most juveniles adjudi-
cated delinguent and most adults convicted gf felonies carrying a five-year
maximum sentence or less (target offenses).~ A state subsidy for the
development of community-based correctional programming is included as a
financial incentive for counties tec participate. Any single county or
multi-county groupings from the same economic development region with a
population of at least 30,000 can apply for subsidies, and any county is free
to decline participation. Corrections Advisory Boards are created in partici-
pating counties, comprised of local representatives from the fields of
criminal justice, social welfare, education, county government, and the

general public. These boards are responsible to their respective county
boards.

The annual subsidy provided by the Act is used to implement a county's
Community Corrections Plan, a document produced annually by the Corrections
Advisory Board. This document identifies local correctional needs and
priorities for the year, and it proposes programs or services to meet those
needs. Once approved by the county board (or boards in the case of several
counties participating as a unit) and the Commissioner of Corrections, a
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subsidy can be awarded. The amount of the subsidy is determined by an
equalization formula that incorporates per capita income, per capita taxable
value, per capita expenditures for correctional purposes, and percent of
county population between the ages of six and 30. 1In 1978, counties were
charged $25 per day per adult inmate by the state for the use of state
facilities to incarcerate those committed for target crimes. (No surcharge
is levied against participating or non-participating counties for state
commitments involving offenses that carry mazimum sentences in excess of five

years.)

Generally, it is agreed that the major incentive for counties to
participate in the Act is economic. Table 6.1 shows the total annual
subsidy for which participating counties were, or will be eligible. Counties
are included in the "iscal year when they did, or are expected to participate.
The first counties entered the Act on June 1, 1974. as of July 1, 1978, a
total of 25 counties constituting approximately 60 percent of the overall
state population, had chosen to come under the Act. 1In 1978 the Department
of Corrections projected that by June 30, 1981, 38 counties, representing 78
percent of the State's population, would be participating under the CCA.

An overview of how subsidy funds were allocated by participating
counties through December 3%, 1976 is presented in Table 6.2. The provision
of probation and parole services is included in the category labelled Non-
residential Programs. Prior to the Act the cost of probation services was
divided between the State and counties (except in three counties having
populations in excess of 200,000 which have traditionally provided such

Table 6.1

Funding and. Participation Under
Minnesota's Community Corrections Act

Fiscal Annual Number of

Year Eljigible Amount Participating Counties
1974 $ 312,264 2

1975 2,399,721 5

1976 2,591,045 9

1977 5,001,831 18

1978 11,516,000% 24

1979 12,773,000%* 25*

1980 15,145,000%* 32%

1981 16,772,000% 38*

*Estimated by the Minnesota Department of Corrections in November 21, 1978
latter. v

Source: Past Efforts 1970-1977, Future Directions 1978-1981, Minnesota
Department of Corrections
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Table 6.2

Allocation of cca Subsidy Funds

Functio
n Percentage of Subsidy

Support Services

Prevention and Diversion 1:%
Non-residential Programs 25
Residential Programs 18
Local Institution Programs 11
Estimated Use of State Institutions 25
100%

—

Source: Past Efforts 1970
=1977, Future Directions - i
Department of Corrections, pp. 21-24, p. 2;278 ~Els- Mianagots

services themselves). As of January 1977
1] - 2 : !
bositions and six Support/clerical position

amounts shown in Table 6.1
like amount.

The i
cignificans ::::Zéogfoihthe local Corrections Advisory Boards is clearly a
informatin oopect : € Act. These Boards provide a forum in which
Formmaeto i; n e*c'anggd, and local corrections policy discussed and
Y A participative manner. The composition of th
peiwlts the expression of a variety of vi ? bice myater™
Policy. Moreover, the Boards theoretically serv j
po : e to increa ili
res;z:sgazz ?i th?se functional areas represented. If crim:eaigcgggtzzlllty
1t are largely community concerns, the CCA does provide an

overall framework for the st i RS
policies. establishment of individually~tailored local



of community-based correctional programming. For example, administrative
responsibility for county jail operations traditionally rested with the
county sheriff, while the responsibility for probation services had been
discharged by the local judiciary. Counties participating in the CCA would
have to ensure close coordination of. functions such as these in the implemen-
tation of their Community Corrections Pian.

6.3 Impact

Concern with the increased cost of state institutions and the
need to bolster community~based corrections suggest that prison population
would decline if a sufficient number of counties chose to participate. In
recognition of the multitude of other factors affecting prison population,
however, the Act is not primarily viewed by Department spokespeople as a
prison population control measure. A study of the Act's impact on sentencing
pract&ces was released by the Minnesota Department of Ccrrections in January
1977. A summary of the Department's analysis and our re-analysis of the
data is presented first.

Sentencing Practices

The Minnesota Department of Corrections' impact study examined the
first three pilot areas to participate in the Community Corrections Act: a
large metropolitan area, an area containing a middle-sized city, and a rural
area. Each pilot area was matched.with a demographically similar area not
participating in the Act. Information on district court dispositgons was
collected from the criminal registers of ten counties altcegether. Six
of these formed the three pilot areas, while four were chosen to form three
comparison areas. The data collected covered a four-year period, beginning
with July 1, 1972. The exact date of participation varied by area, but the
third quarter of 1974 was designated as the starting point for the Community
Corrections Act in the pilot areas. Thus, the data consisted of two years of
disposition data before the "start" of the CCA and two years after.

The Department's study utilized all adult dispositions, except
misdemeanor convictions, in the pilot and comparison counties during this
four-year period. First, the probability of receiving a prison sentence was
estimated from dispositions in the pilot counties for the two years preceding
the CCA. This proportion was then applied to gquarterly dispositions rendered
in pilot counties during the post-CCA two-year period, to obtain estimates of
the number of prison sentences that would have been received had there been
no CCA. A similar procedure was followed for the comparison counties. In
each instance the difference between this estimate and the number of prison
sentences actually observed for the two-year post-CCA period was taken as an
estimate of the number of “"diversions" from state institutions. Diversions
estimated in this fashion constituted 12.6 percent of all adult dispositions
in the pilot counties, while the figure for comparison counties was 2.9
percent. Implicit in this comparison is a four-fold improvement in the
percentage of cases diverted in participating counties.
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The Department continued to collect disposition data in these coun-
ties and furnished a tape file covering fiscal years 1973 through 1977 for
further analysis in the case study. A preliminary examination of offense
codes found cases involving crimes which carry sentences in excess of five
years and hence are not subject to the county surcharge. Also found‘were
gross misdemeanors, for which adults cannot be sentenced to state prison.
Our analysis used only those cases involving target offenges, i.e., those
having statutory maximum sentences of five years or less. The distribu-
tion of these 8,727 cases across the ten counties is shown in Table 6.3.

Table 6.3

Number of Adults Sentenced for Felonies Carrying Maximum Sentences
of Five Years or Less, Ten Minnesota Counties: July 1972 - June 1977

Type of Area Participating County Comparison County
Name No. of fases Name No. of Cases
Urban Ramsey 2,133 Hennepln 4,788
Rural Crow Wing 252 Itasca 304
Morrison 92 Pine 159
Suburban : Dodge 43 Anoka 680
Small City* Fillmore 45
Olmsted 23

*Dodge, Olmsted, and' Fillmore Counties formed as a group, but the first

two officially began their participation on June 1, 1974, while the third
did not officially enter until July 1975. Ramsey County (St. Paul) entered
on July 1, 1974, and Crow Wing and Morrison Counties entered together on
September 1, 1974.

Source: Computer tape (Impact Study data tape) furnished by the Minngsota
Department of Corrections.

We wished to determine whether participation in the Community Correc-
tions Act resulted in measurable changes in the use of prison sentences as
sanctions for conviction offenses covered by the Act. If the CCA had been
influential in sentencing decisions, one would expect to see a trend in the
probability of receiving a prison sentence for participating counties which
was not matched by non-participants. If neither group changed, there would
be no statistical basis for believing the Act had an effect on sentencing.
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If th
menta: ;:opg;::gfpgtizgegointgimilgr ways, the Act might have been instru

, unties, but one could i .
T ’ ; not exclude th ili
o p:zfgzzsazgzteadlreflected statewide shifts in behavior, iidzzzsszztlgg

t tion. n other words, our i

: F ; : ¢ analysis addressed th
ypothesgis as did the Department's study, but utilized a dataebzzzee§:::§:;

Table 6.4

Prggzillléy of.a Prlson.Sentence Given Conviction on a Felony
ge arfylng 2 Maximum Sentence of Five Years or Les
Ten Minnesota Counties: Fiscal Years 1973-1977 >
(Base Number of Dispositions Shown in Parenthesés)

County FY73 FY74 FY75 FY76 FY77
Pilot
Ram H
Sey .28 (341 .18 (373) 16 .70) «12 (400) 12 (466)
C i .
M;::i:;:g .gg ( ?6) 33 ( 43) «24 ( 59) 06 ( 54) <20 ( 35)
- . (11 «30 ( 10) <09 ( 23) .00 ( 24) .05 ( 20)
Filgiore .?? : 1;) 00 ( 8) .08 ( 12) .00 (- 6) <25 ( 4)
P .os ( 38) 00 ( 3) <10 ( 10) 211 (0 9) .00 ( 6)
. ) .09 ( 34) <02 ( 45) .04 ( 45) .06 ( 47y
Comparison i’
H i '
ennepin .23 (886) .14 (889) .13 (822) .16 (849) 18 (884)
Anoka '
«22 ( 58) <26 ( 89) «25 (135) <15 (163} «24 {206)
It
Pi::ca .gg ( ?3) .39 ( 56) «36 ( 56) <24 ( 55) +22 ( 64)
. . ( ) <77 ( 30) «38 ( 21) «25 ( 44) .31 ( 35)

Source: i
ce Minnesota Department of Corrections, Impact Study data tape

Table 6.4 presents the basic 4
numb t : c data for the re-analysis.
er of defendants sSentenced in each county in the fiscgl year:tffggwf9;:e

impri i i
peEso::nggn;élozgus' In fiscal 1973 Ramsey County courts convicted 341
same defendant cossigzzgrtd'by the Act. (A few of these may have been the
rather than the perso vice. The actual unit of analysis is the sentence
28 porcent were Eo stné but.the difference is minor.) Of these 341 sentence;
fallen to 18 percons afe prison. 1In the next year (F¥1974), the fraction had’
£¥0 groups of ui o tve 373 sentences. 1In Ramsey County (and in the oth
Pilot counties) the proportion of Prison sentences continued tzr
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fall during the five-year period. This decrease is bkoth too large and too
systematic to be explained as a purely random event. Two facts, however,
prevent the immediate conclusion that the Community Correcticns Act was
responsible for the change. First, in Ramsey County, where most of the
sentences occurred, the largest single change in the u3e of prison sentences
occurred the year before the Act became effective (FY1973 to FY1974).
Second, a decrease in the use of prison zentences can also be seen in the
comparison counties, although with less reguiarity and starting from a lower

level.

In order to assess the effects of CCA on the rate of prison senten-
cing, it is necessary to specify a model of what would have occurred in the
abgence of CCA and compare the model's prediction to what did happen. The
model chosen must be a fairly simple one since there are not enough data to
estimate a complicated mcdel. The moéel has three components: a set of
variables which differentiate counties into matched groups (large, medium,
and small), a variable distinguishing pilot from comparison counties, and a
set of variables which estima. e statewide sentencing practice in each
year from 1973 to 1977. The de ision to use statewide rather than individual
trends by county size was dictated by the small number of usable observations
which remained after agggegations were performed. The stochastic model
chosen was the logistic, a distribution widely used for studying dichot-

mpous outcomes. The model thus was:

. . xB
Pr (Sentence:conviction and x) = ex‘/(1+exa)

where x is the set of design variables for county and year. This model

perfectly predicts the sentencing rate of large, medium, and small counties,
and the yearly statewide rates of sentencing. The trends on which this model

was based are shown in Figure 6.1.

The upper portion of Figure 6.1 compares the two largest counties
in the state, Ramsey {pilot) and Hennepin (comparison). The pilot county
begins the period with a higher rate of imprisonment than the comparison
county. 3Both decrease prison sentences in the year just prior to the Act.
Thereafter, the use of prison sentences in the pilot county continues to
decrease, while that in the comparison county actually shows a slight
increase. The pattern in the medium-sized counties is similar, with the
pilot counties starting above the comparison counties and again ending

the period below them. (Small counties are so disparate that comparison
is probably inappropriate. They contribute so few cases that the analysis

is not affected by their exclusion.)
For each entry in Table 6.4 the original model estimates the proba-
bility of prison as:

Pr{Prison:conviction, size, status, year)
BOB1(size)Bz(pilot/comparison)B3(year)
1+ BOB1(size)32(pilot/comparison)33(year)
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Probability of Prison Sentences in Minnesota Counties
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For example, in the upper left~hand entry of Table 6.4 we find the probability
of prison in 1973 in the large pilot county is .28. The model estimates this
cell as:
.25 X .77 X .90 X 1.59
214 =

1+ .25 X .77 X .90 X 1.59

Similar estimates are constructed for each other entry in the table.

The entire model is then reestimated by including a term which reflects
the specific fact of participation in the Community Correcticns Act. The
first model includes terms for average county differences (over all years)
and average ‘yearly differences (over all counties), but does not adjust
those differences for the specifit¢ years when pilot counties wsre ccvered
by the Act. 1In the second model, the difference between pilot and
comparison counties is estimated separately for years before and during
participation. The second model provides a significantly better estimate
of the number of prison sentences. (Significance levels are estimated by
the likelihood ratio test. Chi square = 15.9 with one degree of freedom.
p <.01.) This means that the differences in trends between the two groups
of counties cannot be ztigfibuted to chance alone. The fact that the use
of prison agftences began to decrease even before the enactment of the
Community Corrections Act serves as a warning that there were clearly
other factors at work which affected the use of prisen sentences during
the years covered by these data. We cannct rule out the possibility

that pilot counties elected CCA participation as a means to achieve an
already-formulated plan of decreased reliance on state prisons. Whatever
the reason, however, it does appear that pilot counties sentenced signi-
ficantly fewer offenders to state prison under the CCA than did the
non~participating counties.

This finding cannot be compared with that of the Department's 1277
study because different data bases and methods of analysis were used.
Department analysts chose not to perform tests of statistical signifigance
on the argument that they are inappropriate to the research scznario.
Rather, they felt that the difference in the fraction of dispositions "di-~
verted" from state prison should speak for itself. The tests of statistical
significance performed in the analysis provide .a guidepost for the exercise
of our professional judgment.

We were also able to analyze trends in jail sentences in a manner
similar to that described previously for prison sentences. Takle 6.5
shows the probability of receiving a jail sentence, given conviction and
the decision against a state commitment, again only for target offenses.
Inspection of this table shows a general trend towards higher probabili-
ties in all counties. However, ?Be;e is no statistical basis for attribu-
ting this phenomenon to the CCA.: Our model indicates that trends in
the pilot counties are not significantly different from those in the
comparison counties.



Table 6.5

Probability of a Jail Sentence Given a Community-Based Sentence
on a Felony Carrying a Maximum Sentence of Five Years or Less,
Ten Minnesota Counties: Fiscal Years 1973-1977
(Base Number of Dispositions Shown in Parentheses)

County FY73 FY74 FY75 FY76 FY77
P.lot
Ramsey «45 (244) «32 (307) .45 (352) «51 (352) .43 (409)

Crow Wing .10 ( 30) .06
Morrison 00 ( 11) .00

31) <27 ( 45) .65 { 51) .54 ( 28)
7) .00 ( 21) <13 ( 29) 26 ( 19)

(

(

D?dge .00 ( 12) «25 ( 8) .45 { 11) .00 ( 6) 67 ( 3)

Fillmore .00 ( 8) .00 ( 3) .89 ( 9) 63 ( 8) .50 ( 6)
(

Olmsted .23 ( 35) .32 ( 31) .68 { 44) 65 ( 43) 66 ( 44)
Comparison

Hennepin = .28 (684) 26 (762) 41 (713) +48 (716) .45 (723)
Anoka 16 { 45) «17 ( 66) .18 (101) .14 {128) =24 (156)
IFasca <07 ( 30) .53 ( 45) <72 ( 36) <90 ( 42) .82 ( 50)
Pine 08 { 11) 14 (07 <23 (13) .08 ( 33) «43 ( 24)

Source: Minnesota Department of Corrections, Impact Study data tape.

A.related study conducted by the Department of Corrections and
released in June 1979 found that, in a large number of cases, individuals
sent to a residential community corrections center probably would have been
placed.on probation in the absence of the center,; rather than coﬁmitted to a
state institution. Constituting "supplemental sanctions,” these centers'
cosy effectiveness was called into question., The Departme..t's study of
social ?ontrol issues may be viewed as being essentially heuristic since only
two zgsxdential centers were examined, albeit in considerable detail. The
questlop gf whether or not, or to what extent, these findings might apply to
other similar programs, or even to other types of alternative community
programs, must be viewed as a suggested area for further inquiry. i

Our analysis of trends in sentencing practices should not be viewed
as an evaluagion of the CCA. The analysis was limited to adult populations;
;he Act applied also te all juveniles regardless of the type of offénse '
1pvolve§. We did not examine the Act's impact on public safety or effi-
¢iency 1in the delivery of correctional services.
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Prison Population Trends

The previous analysis dealt with sentencing patterns in ten counties
representing some 48 percent of the State's 1970 population of 3.8 million.
In order to provide a context for this analysis we next examine population
movements into and out of statﬁzcorrectional institutions for the state as a
whole, from 4970 through 1977. Figure 6.2 depicts the population count
on June 30th of each year, as derived from an initial value of 1605 on
December 31, 1969 and subsequent guarterly admission and release volumes. As
is evident from the figqure, population declined steadily until mid-1974, the
date designated as CCA implementation for the impact study described in the
previous section, and it rose dramatically during the next three years. A
brief analysis of admission and release patterns sheds some light on this

unanticipated finding.

Figure 6.3 shows annual admissions (received from court and returned
on parole violations) and releases (paroled and discharged) during the
July=-June periods corresponding to Figure 6.2. Admissions increased slightly
from FY 1971 {July 1, 1970-June 30, 1971) through FY 1976, with a sharper increase
in both the number received from court and the number of parole violators
returned in FY 1977. We did not attempt to Jdetermine the extent to which this
increase stemmed from changing crime patterns, changes in sentencing practices,
or more vigorous arrest and prosecution efforts.

As can be seen from Figure 6.3, release trends were by far the stronger
influence on prison population during the 1970-1977 period. Between FY 1971
znd FY 1974, the number of releases exceeded the number of admissions, although
the difference exhibited a declining trend. However, the total number of
releases declined sharply in FY 1975 and continued to lag behind admissions
through FY 1977. Inmates can either be paroled or unconditionally discharged at
expiration of the sentence (less good time earned). The volume of releases
in both categories fluctuated considerably during the period shown in Figure
6.3. The number of paroles granted declined from the 800-900 ranges during
FY 1972 through FY 1974 to the 550-600 riange during FY 1975=-FY 1977, while variation
in the number of inmates discharged exhibii#% no discernable pattern.

A brief diversion into a description of #innesota's paroling function
provides a context for this pattern in releases. Although Minnesota has had
a parole board of some sort since 1911, its first fu¥l-time adult paroling
authority~--now known as the Minnesota Corrections Board (MCB)~-did not
become operational until January 1, 1974. When the MCE was established,
there were neither guidelines nor statutory criteria upon which to make
release decisions. This led to development of a guideline system for setting
actual prison terms, which establishes tentative release dates early after
admission to prison. Work on the guidelines system began in October 1974,
and the gystem became fully operational in April 1976. While the MCB's
guideline system is structurally similar to that used by Oregon's parole
board (see Chapter 7), they differ in the fundamental respects that in
addition to "desert" considerations, the Minnesota system includes an assess-
ment of recidivism risk and provisions for early release pending the success-
ful completion of institutional programs. Unlike Oregon, Minnesota judges do
not explicitly provide input to the guideline provisions.
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Figure 6.2
Trends in Minnesota Prison Populations
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Minnesota Prison Population Movements
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We did not attempt to assess the impact of the parole release prac-
tices, either with or without guidelines on prison population or sentencing
practices in Minnesota. The fluctuations observed in releases, both paroles
and unconditional discharges, appear tc be related in some fashion to
these practices from the time of the agency's exztablishment in 1974 and
subsequent to its adoption of parole release guidelines in 1976.

64 Conclusions

The previous analysis of Minnesota's Community Correctiorns Act
examined but one of its possible consequences--namely its impact on prison
population in the state--in a limited fashion. The intent of the Act to
improve the efficiency and effectiveness (measured from a public safety
perspective) through promotion of community-based alternatives was not
evaluated in the foregoing analysis; nor was the extent to which counties
could be attracted to the Act's provisions. Our analysis of the disposi-
tion data furnished by the Department of Corrections indicated that there
was a trend away from the use of state commitment as a sentence, some part
of which might have been due toc the Act. Our examination of prison
population movements showed that, at least over the short term, other
factors, particularly those governing release decisions, predominated in
the determination of prison population.

The impact of parole release guidelines and a contract parole program
established in November 1976 are certainly areas ripe for further reszarch.
Perhaps more significant for the future of corrections in Minnesota was the
recent creation of a Sentencing Guidelines Commission for the state. The law
removes the authority of the MCB to estabiish release dates or grant dis-

charges, although the Board will retain its powers to determine the conditions

of supervised release and to revoke parole. The contract parole program is
to continue on a voluntary basis, but the length of prison stays will not be
shortened as was previously the case. The statute makes no reference to the
Community Corrections Act. Perhaps the most significant aspect of the
legislation, with respect to our case study, is conveyed in the following
passage:

"In establishing the sentencing guidelines, the Commission
shall take into substantial consideration current sentenc-
ing and release practices and correctional resources,
including but not limited to the capacities of local and
state correctional facilities.® (emphasis added)

The availability of correctionai resources is recognized as a constraint
on the specific guidelines tc be promulgated. The manner by which the
guideline formulation process takes this constraint into account, and the
guidelines' net effect on prison populaticn should be carefully examined
in future research efforts.
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Chapter 6: NOTES

Section 401.01, Ch.401, Minnesota Laws.

This summary description is drawn largely from Minnesota Department of
Corrections, Past Efforts 1970-1977, Future Directions 1978-1981, Report
to the 1977 Minnesota L[egislature. The Community Corrections Act of
1973 is reproduced in Appendix C.

These are called "chargeable" offenses and generally involve non-violent
behavior. However, we will use the term "target" crimes to avoid confu-
sion with criminal "charges.” The case study deals solely with adult
populations.

Minnesota Department of Corrections, Impact of the Community Corrections
Act on Sentencing Patterns, January 1977.

Data for other counties were also collected but were not used in the
analysis.

Supra note 4, p. 53.

Fortunately, offense types were coded in the data. The Department
provided a list of statutory maxima, by offense type, thus enabling us
to identify target cases.

S. E. Fienberg, The Analysis of Cross~Classified Categorical Data,
MIT Press, 1977. Computations were performed using program BMDPLR,
University of California at Los Angeles, November, 1979.

Discuszion on this and other issues were held with Department represen-
tatives on February 16, 1979.

The same design was applied to jail sentences. 1In this case, Chi square =
7.9 with three degrees of freedom, P>.05.

Minnesota Department of Corrections, Research and Information Sygtems,
The Effect of the Availability of Community Residential Alternatives to
State Incarceration on Sentencing Practices: The Social Control Issue,
June 1977. :

Quarterly statistics on admissions and releases were furnished by the
Minnesota Department of Corrections.
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Chapter 7
OREGON: HB2013, PROVIDING FOR PRISON TERM AND PAROLE STANDARDS

7.1 Background and Intent

The 1977 Oregon legislature passed HB2013, a bill which established
an Advisory Commission on Prison Terms and Parole Standards. The Commission
consists of the five Parole Board members and five circuit court judges who
are appeinted by the Chief Judge of the State Supreme Court to serve staggered
four-year terms. In addition, the legal counsel to the governor, who is
authorized to vote oniy to break ties, serves as an ex officio member, and
the Administrator of the Corrections Division serves in an advisory capacity.
One of the chief judges and the chairperson of the Parole Board alternate as
chairpersons of the Advisory Committee. HB2013 is reproduced in its entirety
in Appendix D.

The thrust of the legislation, and the fo.:al point of the case study,
is the Commission's mandate to propose guidelines governing the duration of
imprisonment in felony cases. These guidelines were riot designed to lengthen
or shorten time in prison, but simply to structure variation. The bill
requires the Parole Board to utilize the Commission's proposals in adopting
rules which establish ranges of prison terms to be served prior to release on
parole. These ranges are to reflect "punishment which is commensurate with
the seriousness of the prisoner‘s criminal conduct," giving "primary weight
to seriousness of the prisoner's present offense and his criminal history."

1

The law also provides that an initial date of release be set within
six months of admission to prison, except in cases where (a) the offease in-
volved is particularly violent or dangerous criminal behavior, (b) the prisoner
had previously been convicted two or more times for a Class A or B felony (see
below), or (c) the prisoner's record contains.a psychiatric or psychological
diagnosis of severe emotional disturbance. (In case (c), consideration for
parole is not given until the Board receives a report, prepared at least
biannually, indicating that the problem is no longer present.) Otherwise,
the initial date is honored by the Parole Board if a satisfactory parole plan
is developed and the .inmate's behavior in the institution is satisfactory.

Under the existing statute, prison sentences are given as maximum
terms less than the statutory gaxima of 20, 10 and 5 years, respectively,
for felony-classes A, B and C. In what was described as a compromise
between the state judiciary and the Parole Board, sentencing judges can,
under HB2013, set minimum terms of up to half the statutory maximum. A
minimum term can be overridden by an affirmative vote of four of the five
Parole Board members i1f it exceeds the maximum allowable under the Board's
rules. On its face, HB2013 was an attempt to align judicial and parole
policies regarding imprisonment terms, through compromise and the use of
explicit standards for determining, within a narrow range, the actual prison
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term to be served. This determination can generally be known as early as the
prosecutorial investigation stage.

It is notable that despite the "indeterminate" label carried by
Oregon's senterncing system and the "determinate" label carried by California's,
the sanctioning philosophies underlying the two bear striking similarities.

In both cases, punishment is explicitly recognized in the legislation as an
objective of imprisonment. The term of imprisonment, given a prison sentence,
is generally knowable well in advance of sentencing in both systems. Both
systems have some flexibility in allowable terms: California's in the form
of a base term which can be varied tyrough aggravating or mitigating factors
and Oregon’s in the form of a range. Both stipulate satisfactory behavior
in prison as a condition of parole release on the designated date, although
in California this determination is made by institution authorities rather
than the parole board.  Finally, the term-setting criteria of both systems
look to the past more than the future, in that the nature of the present
offense and criminal history are given greater weight than is the probability
of recidivism. The two clearly differ in the placement cof the authority to
establish term~setting criteria. This rests largely with the legislature in
California, while in Oregon, the Parole Board sets the terms under policies
articulated in the legislation as interpreted by the Advisory Commission.

Parole Board practices that existed prior to the pew law were based
on 1973 legislation fashioned after the Model Penal Code. It contained
a presumption in favor of parole: The Board was to order parole release for
eligible inmates "unless the Board [was] of the opinion that . . . release
should be deferred or denied because:

(1) There is a reasonable probability that the inmate will
not, after parole, remain outside the institution
without violating the law and that his release is
incompatible with the welfare of society;

(2) There is substantial risk that he will not conform to
the conditions of parole;

(3) His release at that time would depreciate the serious-
ness of his crime or promcte disrespect for law;

(4) His release would have a substantially adverse effect
on institutional discipline; or

(5) His continued correctional treatment, medical care, or
vocational or other training in the ingtitution will
substantially enhance his capacity tg lead a law-~abiding
life when released =zt a later date."™

Also enumerated was a list of factors that could be considered in making the
parole release decision. The factors, broken into thirteen categories,
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ranged from the prisoner's personality, intelligence and training, to his
prior criminal record, parole plan and conduct in the institution.

Partly in response to increasing criticism by_judges, legislators,
digstrict attorneys, newspaper editors and the public, the Board began
experimenting, in November of 1975, with release rules modeled after the
federal Parole Commission's guidelines. As in the federal system, the
release standards developed by the Oregon Board were based primarily on the
seriousness_of the offense and the offender's criminal history and risk of
recidivism. The provisions of HB2013 were drafted principally by the
chairperson of the Board, and constitute a formal, fully developed version of
the Board's experimental standards.

The change in Board practices which culminated in the new legislation
reflected a concern with disparity, lack of due process protections, and a
rejection of rehabilitation as the main criterion for paraole reiease. The
new raticnale adopted by the Board is basically a “just desert" model of
sentencing: that the gsentence would be commensurate with the seriousness of
the offense and the prior criminal history of the offender. Desert, as used
in Oregon, is a limiting principle. The Board may consider deterrence or the
offender's probability of recidivism when setting the reiease date, but the
date set may not exceed that which is "commensurate with the seriousness of
the offense.”

The new practices of the Board, with the reliance on only a few of
the factors listed, were somewhat incongistent with the directives of this
existing statute. The Board wanted new legislation that would reflect and
support their new procedures. One concern was that the lack of fit between
existing statutory provisions for parole and actual parole practices coul:
result in tBe courts overturning the parole rules, as had been repcrted in
California.

Serious overcrowding in the state's penal institutions and dissatis-
faction with sentencing wege two factors that created a propitious environment
for the passage of HBR2013. Parole Board members generally indicated that
the Board was not responding to prison population pressure when it began
experimenting with standards in late 1975. The latter problem was apparently
composed of quite different elements. O©n the one hand, judges and other
members of the criminal justice system were concerned with disparity in
prison terms. On the other, there wag rising public concern over what was
perceived as leniency in sentencing. The legislature was apparently
aware of public sentiment, but was unsympathetic to increased terms and
reluctant to build new institutions.

In response to the attention directed at sentencing and corrections,
the legislature created a committee and the governor created a task force to
study the problem. Apparently, legislation of variq?s types was considered.
A number of "mandatory minimum” bills were drafted, and there was talk of
determinate sentencing.

109

- St b S n g o e e e i [ b, A s AL i T



It was into this environment that the Parole Board introduced its
legislation. The legislation was groomed by the House Judiciary Committee
and once passed by the House, it passed the Senate easily. There was appar-
ently little or no serious opposition to the bill.

Table 7. 1

Oregon Parole Matrix
(As of July, 1978)

SIS SRR N ST

It was reported that the Advisory Commission was especially important
to the legislature; it was hoped that the Commission would increase coopera-

tion, communication and coordination between the judiciary and the Parole Crimi . ]
Board. In fact, it was originally proposed that the Advisory Commission make : 1f1$1na1 Hls;°;Y/R15k Assessment Score
the rules, rather than recommend them. However, the separation of powers Offense Severity C - - 5-3 2~0
¥ g at ; .
provisions of the Oregon Constitution precluded vesting the joint Commission A Y egory Excellent Good Fair . Poor
with that authority. Therefore, the Commission was retained, but its deci- . (A1l ) i
sions are "recommendations" to the Board of Parole. : ranges in Categories 1-6 shown in months)
! Category 1 e <6 <6 6~-12 12-22
7.2 Kay Statutory Provisions E = = (4~-8)* (8-18)
As described in the previous section, it is clear that HB 2013 does : § Category 2 6
not per se specify parole release standards; it serves primarily as enabling f g < 6~-10 16-18 18-28
legislation. The key provisions relating to prison population, discussed ) _ = (4-8} (8-14) (12-24)
below, are established administratively by the Parcle Board following the
recommendations of the Advisory Coumission. The ranges specified by the ‘ Category 3 6-10
parole matrix and allowable variations from these ranges were initially 10-16 16-24 24-36
based on the collective experience of the Advisory Commission represented ‘ (4-8) (8-12) (12-20) (20-32)
by both the Parole Board and the judiciary . Changes to the matrix terms
(and, more generally, the rules for applying them) can be made by majority : Category 4 19-16
vote at Commission meetings, which must occur at least annually. : ' 16-22 22-30 30-48
: (8-12) (12~-18) (16~24) (24-42)
The Parole Matrix ' Category 5 18-24 2437 3048 - 72'
The parole matrix,.shown in Table 7.1, conzists of prison term v L N (20-26) (26-40) (40~62)
ranges given as a function of the severity ratings of offenses and the score : ’
calculated in the history/risk assessment. »Ps noted earlier, the ranges in : ‘ Category 6 36-48 48
the matrix were based initially on the collective opinion of the Board . +48-60 60-86 86~114
members, rat?sr than on statistical studies of average time served in the 7
recent past. The just deserts pripciple embodied in the matrix ranges Category 7** . 10-14 14-19 19-24 24 years-
was designed to reflect societal norms. Parole Board rules can be adopted, years years years life
amended or repealed on the Board®’s own initiative or by petition. 1In either
case, the proposed change is widely published, and the Board holds a public
Scurce: Oregon Parole Board Rule 30-032, as amended in July 1978.

hearing if requested by at least ten people or an association having more

than ten members. The Board may also impose temporary rules which are valid §
for 120 days. Such rules can be subsequently made permanent through normal ) ;
filing and hearing procedures.

| *Montps in parentheses represent range for youthful offenderxs (21 or younger
S at time of conviction). '

**The following circumstances will result in a minimum sentence of 30 years:

multiple victims, extreme cruelty, contract murder, prior manslaughter or
murder conviction, and terrorism. :

During the first year, ranges were increased somewhat for those with
fair to poor history/risk scores and higher serious categories, while other
ranges were lowered., Thus Advisory Commission members' perceptions of
society's response to release decisions stemming from their recommendations
may be a key element of the length of prison terms in subsequent years.
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All offenses in the criminal code are classified according to serious-
ness, the categories ranging from category %1 (least serious) to category 7
(mogt serious). Thegse seriousness categories generally reflect the severity
of maximum sentences in the three felony classes, although there are excep~
tions. TFor example, an adult who furnishes a narcotic or dangerous drug to
a minor {under 18 years of age} three or more years younger, commits a Class
A felony, punighable by up to 20 years impriscament. However, the subcategory
of this statutory offense which involves less than one ounce of marijuana
falls into seriousness category 2 of the parcle matrix. Similarly, burglary
of a dwelling is a Class A felony, but if it occurs while the owners are away
and the value of stolen items is small, a seriousness rating of 3 would be
most likely. :

Only murder, certain types of felony-murder, and treason comprige the
mdost serious category (7). Rape, robbery and assault range over seriousness
tategories 2 through 6, depending upon specific eleients of the crime. Aas
suggested by the previous example, burglary ranges from seriousness category

<5 to 2. If an offender is convicted of mulitiple offenses and concurrent
sentences are imposed, the seriousness rating is that of the offense bearing
the highest rating. e '

The other dimension of the parole matrix is an offender's criminai
history/zisk assessment, scored on the basis of six items:

e number of prior felony or misdemeanor convictions, as

an adult or juvenile, scored 0 (four or more) to 3
(none); '

e number of prior incarcerations (90 days cr more), as an
adult or juvenile, scored 0 (three or more) to 2 (none);

® age at first commitment of 90 days or more (scored 0
{18 or younger) to 2 (26 or older);

® escapes or failures on par?}e or probation, scored 0
(two or more) tc 2 (none);

e drug and/or alcohol problem, scored 0 (problem present]
to 1 (no probiem);

e conviction-free in the community fcfffive years, scored
0 if not or 1 if so. . . e

Total scoreg for these items range from 0 (worst) to 11 (best).‘”;ﬁa”

: The range of terms corresponding to & seriousness category and
history/risk assessment is located in the matrix at the intersection of the
appropriate row and column. .- Thus, for exampie, if an offender's crime has a
severity rating of 4 {e.g., residential burglary) and his history/risk score
is 9, he would normally be released after serving between 10 and 16 monthsw--
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unless the c¢ircumstances of the offense or sentence permit variations from
the ranges or exceptions.

o

Hearing panels, consisting of at least two full-time voting members
of thne Board, set terms in most cases. The panel may depart from the matrix
ranges if it makes a specific finding that there is, by preponderance of the
evidence (a lower standard of proof than that required for conviction),
aggravation. or mitigation that justifies the departure, and the facts and
specific reasons for such variation are stated on the record. Inmates are
afforded the opportunity to rebut these elements prior to the initial prison
term hearing.

The parole rules also govern the maximum amount of variation from the
ranges. Initially for offenses in the least severe category, from two to four
months could be added or subtracted from the range boundaries, depending on
the criminal history/risk score, while ranges irn the mest severe category
could be extended by + two y=&rs. 4 'June 1978 amendment tc the rules further
delineated a panel's range of discretion by permitting up to eight months Yiria-
tion in severity category 1 and up to three years variation in category 7.

In these cases, the teym must be ratified by four of the five Board members.

Possible Effects on Felony Prosecution and Sentencing

The provision of the statute that permits judges to set a minimum
term of up to one half the imposed maximum was reportedly a concession to the
judiciary. It was designed to permit judges to set terms in excess of the
anticipated range specified in the matrik. The Division of Corrections
indicated that the imposition of minimum terms has comprised only about four
percent of felons received since the law was enacted. Moreover, Division
spokesmen believed that in mcst of these minimum term cases the matrix term
would have been at least as lcng anyway, due to the nature of the offenses.
As noted earlier, a minimum term can be overridden by an affirmative vote by
four of the five Board members. According to Board rules, however, the issue
of override is raised only when the minimum sentence exceeds the upper limi<
of the matrix range plus the corresponding maximum permissible variation

The legislaticn requires that the Corrections Division provide the
gentencing court with a presentence raport in all cases involving a felony
conviction. The report is to contain a sentence recommendation "including
incarceration or altegnatives to incarceration." Pricr to HB2013, pre-

“'gefitence investigations were conducted only at the request of the court.

This requirement now has important implications because each presentence

- report contains a case analysis of the matrix--history/risk factors, severi-

ty, aggravating and mitigating factors--and eligibility for an initial parole
hearing. Thus, at the time of sentencing, the judge has a fairly definite
idea of how leng the defendant is likely to serve, and can weight this term
against other alternatives such-as jail, probation, or restitution.

The legislation provides that:  "The Court shall state on the record
the reasons for the sentence imposed."” The importance of the court stating
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the reasons now stems from the Board's consideration of the judge's reason
for the sentence imposed, particularly in deciding whether aggravating or
mitigating circumstances warrant variations outside the matrix ranges.

Advance knowledge of the likely time to be zerved in prison extends
to the prosecutor and defense counsel as well. A memorandum concerning the
parole matrix was issued to all Oregon district attorneys from the Multnomah
County district attorney's office. 1In part the memorandum read:

"The most important change . . . is that we are no longer
going to be able to formulate credible sentence recommenda-
tions without first considering the parole matrix system.

"(a) When judges are advised of the expected length of an
offender's actual stay in the penitentiary under the
matrix system, many will perhaps be more willing to
impose the new minimum sentence recommendation in
order to increase the actual incarceration period."

The memorandum also noted that the matrix system may have an impact on the
charging decision. It indicated that the seriousness category of the offense
charged should be considered and suggested the possibility of bringing more
than one charge in order to secure consecutive sentences, which would require
the total term to be the sum of the appropriate individual matrix terms.

Further possibilities for the matrix's impact ‘on prosecution rest
with the Board's previously noted reliance on findings of fact and reasocns
for the sentence, in setting terms. On this point, the memorandum circulated
te district attorneys contained the following advice:

"(c) Section 12 of HB2013 (ORS 137.120 (2)) now requires
that a judge state on the record the reasons for the
sentence imposed. Although this law is presently in
effect, many judges are not complying with its
provisions. DAs must emphasize that unless this is
done, the judge's sentence will not be considered
an aggravation and indeed will have no effect at all
on the pericd of incarceration an offender will serve
(unless a minimum sentence is imposed). We must be
certain that these reasons are communicated to the
Parole Board in the same way, since this may also be
an aggravation and mitigation factor.

"(d) The Parole Board has expressed a desire to have
judges do the fact finding relating to the matrix
system at the time of sentencing (e.g., offense
severity rating, facts in Exhibit B, etc.). This has
the obvious advantage of virtually 'locking in' the
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Parole Board to the conclusion reached by the judge
in assessing the matrix score. . . ."

For the past few years Multnomah County has been trying to eliminate charge
bargaining. Initially the eff gt was limited to three offenses, but the list
of offenses has been expanded. Sentence bargaining, on the other hand,

is not discouraged. No statistical description of the negotiation process
was available, but the importance of analyzing matrix terms in charging and
charge/sentence negotiations has clearly been recognized by some prosecutors
in the state. Actually16the parole rules clearly stipulate the Board's view
toward plea bargaining.

"Plea Bargained Sentences: If the prisoner has pleaded
guilty to the crime or crimes of which he was convicted and
more serious or other charges have been dismissed, or other
crimes have not been charged, then the Board may deem it an
aggravating or mitigating circumstance, allowing a variation
from the matrix pursuant to rule 254-30-033(1), if the
Court has found, or the Board finds, by a preponderance of
the evidence, that the defendant's actual criminal conduct
was of a different degree of seriousness than the crime of
which he/she was convicted. 1In determining whether the
conduct was of a different degree of seriousness, the Board
shall consult the rankings of seriousness of crimes set
forth in Exhibit A. In such cases, the Board shall state
the actual criminal conduct omn the record."”

The ability of prosecutors, defense attorneys, judges, and probation
officers to assess prison terms before sentencing, adjudication, or even
charging, highlights the similarities between criminal sanctioning under
Oregon's system and that of determinate sentencing systems.

Parole Decision-Making

' The paroling function itself clearly stands to be affected most
directly by the legislation. The legislation requires the Board to conduct
the parole hearing and establish a release date within six months of an
inmate's entry to the penal institution. 1In practice, the Board interviews
inmates between two and four months of entry; tha date depends on the statu-
tory maximum for the offense. When the date has been set, the sentencing
judge is informed of the release date. A judge who is dissatisfied with the
reclease date can notify the Board. Such a communication is largely for
purposes of raising issues to be deliberated by the Advisory Commission.

The parole release dates are subject to change in some instances.
The Board's rules permit resetting to an earlier date upon applicaticn for
review, made to the chairperson of the Board. A recommendation by the
institution superintendent, with the concurrence of a majority of the Board,
is required for a term reduction, which cannot exceed 20 percent. The date
may be reset to a later time upon the recommendation of an institution
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superintendent or Board member, with the concurrence of a majority of the
Board. The inmate is permitted to appear in his own behalf.

Prior to release on the established date, each inmate is interviewed
by at least one member of the Board. Release may be postponed at that time
for three reasons: SR

e There is a psychiatric or psychological diagnosis of
present severe emotional disturbance;

® The Board finds the inmate's parole plan inadequate.
In this case, release may be postponed for up to three
months.  All inmates are required to submit a parole
plan to the Board and the Corrections Division must
provide assistance in the preparation of the plan.
The legislation requires the Board to adop§7ru1es -
defining the elements of an adequate plan.

e The Board finds, after a hearing, that the inmate
engaged in serious misconduct during confinement. The
legislation requires the Board to define serious miscon-
duct and to specify the periods of postponement, or
extension of the term. The rules provide for extension
only after the inmate has been found at a disciplinary
hearing to have violated a rule and all other discipli-
naxy actions have been considered and deemed inadequate
due to the seriousness of the misconduct. In this case,
the extension may be varied by 25 percent to account for
aggravating or mitigating factors; greater variation
requires the affirmative vote of four of the five Board
members. '

Finally, the legislation directs the Board to adopt rules, consistent
with those governing par?ée release, for the re-release of prisoners whose
parole has been revoked. The rules governing the time that must be
served prior to re-release of parolees revoked for techrical violations are
based on the severity of the original offense. For offc .ses with a severity
rating of between one and five, four to six mcnths must be served; offenses
ranked six or seven result in re-imprisonment for a period between six and
ten months. The ranges may be modified if there were aggravating or mitigating
circumstances in the event leading to the rewocation. For parolees returned
with a conviction for a new crime, a new history/risk score .is calculated,
and the offense severity is determined by the new offense. ’

While those parts of HB2013 that deal directly with procedures and
rules explicitly address many of the same factors that were regarded impli-
citly prior to the adoption of standards, the general requirement that
reasons for actions or decisions be entered on the record was expected to
reduce the number of "abuses" in parole release decisions. Given the passage
of the legislation at a time when prison population was climbing (up by some
33 percent from_;wo years earlier), the question can be posed as to whether
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"abuses" will be in favor of prisoners, to control institution population.
As noted previously, interviews with Board members and others suggest that
this will not occur, although formal changes to the rules (or ranges of
terms) provide a relatively fast means of achieving this end, should crisis
prison population levels be reached.

7.3 impact

The use of standards by the Oregon Parole Board for setting terms and
making parole release decisions could theoretically affect both the length of
prison terms and the volume of admissions. Prison population could also be
affected by changes in the rate of re-admission to prison for revocation of
parole, on either a technical violation or a conviction on new charges, if
the revocation criteria reflected in the new rules, or if release decisions

- are less effective with respect to successful completion of parole.

The guidelines stemming from HB2013 could also have an indirect
effect on priscn population through formal or informal charging, negotiation
and sentencing policies, as suggested in the previous sectien. Such an
impact would in turn affect the volume of offenders newly admitted to prison
from court, similar to what seems to have occurred under determinate sentenc-
ing in California. This section speaks to questions of impact indirectly
using the available statistics on prison population, admissions, releases,
and time served.

Oregon's prisons have experienced an unprecedented rise in population
since 197S. Prior to that year, average daily population fluctuated
moderately in the 1600-2000 range. The average daily population increased by
over 60 percent in three years after 1974 and subsided somewhat in 1978.

This population trend is shown graphically in Figure 7.1.

An examination of population movement shows that the combination of:
an increase in the rate of new admissions from court beginning in 1974, and a
decrease in the number of releases “hrough both discharge and parole) during
the 1973-1975 period was chiefly res onsible for the subsequent increase in
porulation. New admissions from court were relatively constant before 1974,
but the next four years saw annual admissions rise to unprecedented levels.
By contrast, releases declined steadily from 1973 to 1975, then increased
dramatically each year from 1976 to 1978, resulting in an abatement of
average daily population in 1978. Trends in new admissions and releases are
shown graphically in Figure 7.2.

The scope of the paroling function has changed significantly since
1972. Of the 416 inmates released in the second half of 1971, only half
(207) were paroled. By the second half of 1978, paroles constituted 91
percent of all releases, having increased steadily over the six-year period.
Recognizing the increased share of releases borne by parole, the trend in
releases can be viewed from a different perspective. Specifically, the
question of how releases behave as a function of prison population can be
examined. Table 7.2 shows releases (both discharges and paroled) as a
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Table 7.2

Releases as a Percentage of
Average Daily Population in Oregon:

1972-1978

Year Releasges ADP % Released % Relesased (lagged)
1972 987 2029 49% 50%

1973 953 1781 54 47

1974 805 1803 45 45

1975 700 2254 31 39

1976 891 2661 34 40

1977 1326 2210 50 50

1978 1519 2862 53 52

Source: Oregon Division of Corrections

centage of average daily population for the years since 1972. Also shown
the table are annual releases as a percentzage of average daily population
the previous year. In both casss, releaéés as a percentage of average daily
population declined between 1972 and 1975, and then increagsed slightly zbove
former levels by 1978. - 7 :

per
in

7.4 Conclusions

From the discussion in the previcus section, it is evident that 1975
was a pivotal year with respect to parcle activities. Apart from the fact
that parole-was beccming a more prevazlent means of release from prison,

e the Board began experimenting with release standards in
late 1975; i

e the decliningtﬁﬁgnd in releases as a percentage of ADP
began its reveérsal in 1975; and

e time served shifted downward in 1975, despite increases
’ in the average sentence length.

Together, these findings are highly suggestive of a parole response to the

climb in prison population that began in 1975--a response resulting in the
abatement of this increase in 1978. In many respects, the respcnse was
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 system-wide: it emerged frcm tﬁéfjoint'ééfdfts of the state legislature in

its enactment of HB2013; the judiciary through participation on the Advisory
Commission; and the Parole Board by way of rules formulation and implementa-
tion.

Even if this conclusion is correct, projection of population’ changes
through 198Z remains problematic. .One reason deals with uncertainties in the
volume of re-admission to prison on parole revocations. While the percentage
of the parole caseload so re-admitted has shown no trend since 1975, the
parole caseload has increased by 52 percent from 1234 on July 1, 1975, to
1890 parolees 30 months later. Thus, &ven if release decisions did not
affect the rate of recidivism, the volume of re-admissions may continue to
grow if parole caseload does.

Finally, new commitments to prison, although continuing to increase
through 1978, stand to be affected by the participation of counties in the
Community Correction Act of 1977, fashioned after 1973 Minnesota legislation
bearing the same name (see Chapter 6). Briefly, the Act was designed to
encourage counties, through financial incentives, to incarcerate, supervise,
or treat certain types of offenders in the local community, using commitment
to a state institution only for those who would pose a danger to the community.
Counties electing to participate would receive subsidies from the state to
develop community-based programs and facilities, but would be charged by the
state for the commitment of certain types of offenders to a state institution.

A final reason for uncertainty of projections is built into the
nature of the matrix terms and parole rules themselves: they reflect current
societal norms, and are thus subject to change. The commission of one
particularly heinous or notorious crime by a parolee could cause a shift in what
constitutes "just deserts" for a broad range of crimes. In the final analysis,
the factors that guide the recommendations of the Advisory Cocmmissgion, and
the subsequent rule-making of the Board, may prove to be the most significant
determinant of prison population. )
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GRS 144.175 (1975).

Chapter 7: NOTES

HB2013, Section 2, (2)(a) and (3). Emphasis added.

The offense "aggravated murder" constitutes a special class which
carries a mandatory 20- or 30-year minimum term.

Further deviations outside the ranges are also allowable under Parole
Board rules, described in Section 7.2.

These provisions replaced earlier statutory authority which provided
that no inmate was to be paroled unless, in the Board's opinion, there
was a reasonable probability that the prisoner would remain outside the
institution without violating the law and that the release was not
incompatible with the welfare of society. Factors to be considered by
the Board were "good conduct and efficient performance of duties™ ir the
ingtitution. [Oregon Laws 515, repealed in 1973.]

{
t

. See footnotes 4-9 in David M. Moule and John K. Hanft, "Parole Decision-

making in Oregon,"™ Oregon Law Review 55 (1976):303-304.

Unlike the federal parole system, term ranges were based on experiential
impressions of "desert® reflecting societal norms, rather than on a
statistical analysis of past practices.

Prior to California's determinate sentencing legislation, the Chairman
of the Adult Authority had issued a directive which established rules
and ranges to govern parole release. In In re Stanley, the court held
the directive illegal because it failed "to account for one factor that
the Adult Authority had argued was dlready implicit in the rules:

namely post-conviction rehabilitative conduct.” This decision was
widely--but mistakenly--congstrued as overturning the parole rules as
unconstitutional. See April Kestell Cassou and Brian Taugher, "Determi-
nate Sentencing in California: The New Numbers Game," Pacific Law
Journal 9 (January:1978):16.

According to Division of Correction statistics, institutional population
grew from 2,054 to 2,271 in the last half of 1975, the latter figure
being the largest ever recorded for the state. Design (single cell)
capacity during this periocd was given as 2,108.

This was apparently due in part to widespread press attention devoted
to one case involving a parolee.

All but one were defeated. The bill that passed created the offense of
aggravated murder, and mandates a minimum term of 30 or 20 years,
depending on the elements of the crime.
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A Division of Corrections spokesperson indicated that the matrix ranges
are very close to actual time served in the past.

‘A failure on probation is counted only if it stemmed from the commission

a
£ a new crime.

o

Rule 254-30-033 as amended July, 1978.

j dertaken by
This policy was implemented as one element of a project un :
the Multnomah County District Attorney as part of Portland's High Impact
Anti-Crime Program (1973-1976), funded by LEAA, which focused on burglary

and stranger-to-stranger crime.
Rule 254-30~(33(4).

acceptable plan generally includes employment, school or other
22tu§tign and guitagle residence; it may require treatment programs and
prescribed medication. If any portion of the plan is inadequate, the
Board shall specify the ways in which the plan is deficient and order
deferral of the prisoner's parole release [Rule 254-50-025(d)1].

Rule 254-90-005 specifies one year on parole for seriousness categories
1 and 2, category 3 (if history/risk score is at least a 3), and cate-
gory 4 (if history/risk score is at least a 6). For all others, time_on
parole equals time incarcerated, unless the latter exceeds 10 years; 1in
this case, maximum time on parole is 10 years. The fules also contain
provisions for reducing time on parole in suitable circumstances.

Statistics reported in this section were obtained from the Oregon
pivision of Corrections.
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Chapter8 =
CONCLUSIONS

The central issus in four of the case studies was whether the intro-
duction of new laws sezking to limit or guide discretion in sentencing and
release would affect prison population. The main question addressed in our
analysis of Minnesbta's Community Corrections Act was whether legislation
whose provisicns are clearly suggestive of a reduction in prison population
would_@aﬁééd'result in such. a reduction. Our general conclusions on the case
studies as a whole are summarized in the following sections.

8.1 Expectations vs. Outcomes

Perhaps the most significant conclusion of the case studies as a
group is that analyses based on literal provisions in the law, “cther factors
remaining constant," are less than likely to be borne out by s«xperience. In
support of this conclusion, we briefly recapitulate the findings:

® Determinate sentencing in California app=zars to have
extended the reach of the imprisonment sanction, a
result that was not intended by the law's framers.
Thus, offenders who probably would have been placed on
probation under California's previous highly indetermi-
nate sentencing (likely szerving some time in local
jails) are now servirng relatively short prison terms.
The median length of stay of all prisoners serving
determinate sentences is about six months less than that
served under indeterminate sentences. However, time
projected to be served under determinate sentences
is less dispersed than time served under indeterminate
sentences.

In Indiana, determinate sentencing seems not to have
substantially affected the decision to imprison. Median
length of stay in prison is about the same, although
shorter rocbbery terms and slightly longer burglary terms
do not seem consistent with the intent of the law. As in
California, dispersion of term lengths is substantially
lower under determinate sentencing.

e The use of guidelines ta set the length of prison terms
in Oregon appears generally to have increased the volume
and rate of releases from prison. Parole caseloads have
grown as a result, and the rate of parole revocations
"has remained stable, resulting in an increase in admis-
sions to prison due to the larger number of parolees at

Y
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risk. Data were not available to assess the effects of

guideline usage on the dispersion of time served. -

® Fewer adults convicted of armed robbery and aggravated
assault have been admitted to prison than would have
been expected since the felony-firearm law became
effective in Florida. However, the three-year minimum
term that must be served is longer than time served by
those who had been sentenced to prison for these crimes
prior to the act.

e Passage of the Community Corrections Act in Minnesota
may have partially contributed to the "diversion" of less
serious felony offenders from prison. Declining trends
in the proportion sentenced to prison, beginning two
years prior to the first counties' participation in the
program, were found in both participating and non-parti-
cipating counties. Ironically, the state's prison popu-
lation began to rise to unprecedented levels at about
this time, largely due to reduction in parole releases.

Granted that these findings are based on limited empirical evidence, they
should suggest caution to those who would make policy decisions or take
actions on the basis of the literal provisions of sentencing statutes.

They should also be viewed in light of the time required for any system to
re-establish equilibrium following a change in policy or law. Until the
§daptation is complete, it is virtually impossible to evaluate the full
impact of the change. If, for example, state legislatures were to increase
the penalty for rape to a mandatory minimum of 25 years, it may be possible
within three years to assess its impact on arrests, charges, trials vs.
reduced pleas, and convictions. But it will be at least seven to ten years
before the full impact on prison population even begins to be felt (assuming
thoge first sentenced on the average of 20 years, served about a third of
their sentence). At that time the first wave of inmates convicted under the
new law, who otherwise would have been released, will remain in prison--joined
by a regular flow of new inmates given the imandatory minimum. Such a lagged
effect makes it difficult to monitor the impact on prison population or to
aqjust for consequences that may not be felt for several years. For other
k§nds of policy change (e.g., sentencing guidelines), there may be no

fixed period of adaptation: The impact on prison population in two years may
be very different from today's or that in four years. Even legislative
changes, for which lagged effects can be anticipated, may be modified before
their original outcomes are fully understood. Under these circumstances, any
claims to knowledge about the true consequences of legislative acts are '
highly speculative. Finally, legislative intent with respect to penal
sanctions can be inadvertently undermined by other policy changes -1ithin
general government. We saw this phenomenon, for example, in California where
the advent of Proposition 13 may well drive up state commitments for lack of
resources to deal with offenders at the local level.
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8.2 Shifts in Discretionary Power

The second conclusion that emerges from the case studies pertains to
the location of discretionary power in the sanctioning of those accused or
convicted of crimes. Judges and parole board members were the primary
targets of the reformers' efforts; their application of the discretionary.
authority to sentence and release was seen as primarily responsible for
sanctioning disparity under indeterminate sentencing provisions.

The discretion of law enforcement officers to arrest and of prosecu-
tors to charge and negotiate, while called into question by some, was seldom

.directly addressed in reform proposals. The Florida, Indiana, and Oregon

case studies suggested that prosecutors have gained greater leverage in the
adversary process, and that the discretion they maintained under the new
provisions of these statutes is of greater importance than under former
statutes. In Florida, State's Attorneys, whem interviewed, admitted to
circumventing the mandatory minimum law by simply not filing that specific
charge in cases where they felt the circumstances did not warrant a three-year
prison term. In Oregon, District Attorneys devised strategies for dealing
with cases for which parole release guideline terms were believed to be
inappropriately short. These examples suggest that prosecutors are able to
retain the discretion to charge defendants as usual, or to compensate provi-
sions believed to be too lenient by overcharging. It also suggests that as a
general rule, when any system is confronted with legislative changes in
procedure, capability or sanction, the behavior of key actors probably
changes as little as necessary to comply, and as much as possible to mediate
the negative impact or disruption of the change.

8.3 Formalization of Policies Already in Force

Presumably, all legislated changes are intended improvemernits. To a
large extent, however, the recent movement to change legislated sanctioning
practices reflects a trend toward formalizing the system. Determinate
sentencing and parole guidelines as well as other administrative changes
(such as explicit restrictions on plea bargaining or "Career Criminal"
prosecutorial programs) all reflect a desire to eliminate or to make explicit
practices that were implicit, or ad hoc and "extra legal." Supporting this
view, Florida and Oregon, and to a lesser extent, Minnesota, and California
shared in the fact that the subject law simply formalized penal sanctions
already in force, though perhaps for different reasons. Our analysis suggest-
ed that the mandatory imprisonment part of Florida's three-year mandatory
minimum term was already the practice, at least for armed robbers--the main
group affected by the felony-firearm law. In Oregon, the parole board began
experimenting with standards to govern release decisions two years prior to
the enactment of the law mandating the creation and use of such standards.
While the standards evolved over this period, and they continue to evolve,
the initiative leading to the enactment of a law mandating standards rested
with the parole board.
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In our analysis of the effects of Minnesota's Community Corrections
Act we found a trend away from state institution commitments two years prior
to the Act in both the pilot counties participating and similar counties
that were not. For at least one of the counties, this appeaﬁed to be the
result of local initiative without state funding incentives.

Finally, we saw that a movement against disparity in the length of
prison terms, supported by a variety of interest groups, had begun in Cali~-
fornia well before the passage of the determinate sentencing law. This
movement resulted in far-reaching court decisions and actions taken by the
Adult Authority. Together these uight have produced results that have
simply continued under determinate sentencing.

One implication of these observations is that empirical findings in
one state carinot be directly applied in another. (For example, even if it
had been determined empirically that a ten percent rise in prison population
occurred in California after five years, it could not be assumed that the same
determinate sentencing law would produce a similar effect im North Caroclina.)
This is because whatever the effect determined, it cannot be wholly attribut-
able to the law per se. Moreover, since prior law and system practices in
the two states are more likely to have been different than not, the effects
of changes in the law, as the variable of interest, will not be captured in
simple re-applications of the results in one state.

8.4 Areas of Further Research

Realistic assessments of the impact of new legislation affecting
criminal sanctioning are difficult to achieve. Statutory provisions operate
in a highly complex environment and are subject to often conflicting forces
within the system of criminal justice. Meeting the intent of a law and
avoiding undesired consequences would require concurrent actions of inde-
pendent decision makers within all three branches of government. Rather than
attempting to capture at once, all of the possible interactions that can
occur in response to new legislation of this nature, researchers should focus
on specific components and on the sensitivity of nutcome variables to a
variety of policy options available to individual agencies.

Empirical studie€s in ijurisdictions which have recently altered their
formal sanctions for sentencing and release, either directly by the legisla-
ture or using a guideline approach (under a legislative mandate), constitute
one approach to sharpening the research focus. Descriptive analyses of
sentencing patterns under a stable set of statutory provisions, at the state
level, are still lacking. An even greater knowledge gap exists for the
process of plea and sentence negotiations involving prosecutor, defense
counsel and sometimes judges. Disparity in penal sanctioning was traced to
the level of discretion under indeterminate sentencing laws by a number of
theorists. The extent to which within-state variation persists under deter-
minate sentencing laws should also be carefully examined.

128

1.

2.

Chapter 8: NOTES

Dodge, Olmsted and Fillmore Counties, which joined the Act as a unit,
began operating a community corrections center in 1973.

Cf. Chapter Two, Section 2.
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More research on the granting and denial of good time by correctional‘:
avthorities is also needed, particularly in states that have sought to limit
parole release digcretion. Loss of all good time can double the minimum
length of time in prison in some states. Variations in good time practices,
as a function of difference between the population and capacity of institu-
tions, might prove to be an enlightening study topic.

Parallel research of a more theoretical nature should also be con- '
tinued. Models of the total criminal justice system which account explicitly ¥
for statutory provisions for sanctioning and the sanctioning policies of
justice agencies could help to structure our thinking about the way these
functions interact with one another and about the significance of feedback
and adjustment in policy formulation. With the emergence of offender-based
transaction data at the state level, the feasibility of calibrating these
models with a reasonable degree of confidence may be greatly enhanced.

In summary, reliable predictions about the implications of proposed
new laws for prison populations are not possible given our present knowledge
of the criminal justice system's behavior and the deterrent effects of the
criminal law. The case studies suggest that it is even difficult to predict
the direction, not to mention the magnitude of net consequences of a new set
of statutory provisions governing sentencing and release practices. Predic-
tion methods which rely solely on changes in statutory provisions, holding
other factors constant, can serve as useful heuristics, and may be "best
estimates" by some standard. We would not recommend, however, that such

R estimates play a significant role in deciding whether to build new insti-
tutions or to plan the closing of existing ones. Since the forecasting of
prison population relies on sanctioning behavior throughout the criminal
juscice system, it may be useful to inventory the existing literature on this
topic. Research on research could then proceed with the aim of synthesizing.
existing knowledge on the consequences of different sanction structures and
provisions. .
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Appendicss

A. National Overview of Good Time Provisions.

B. P.L. 148 and P.L. 340, Affecting Sentencing and Release in Indiana.

C. Minnesota's Community Corrections Act of 1973.

'D. Oregon HB 2013, Providirg for Prison Term and Parole Standards.
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National Overview of Good Time Provisions
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"GOOD TIME" ALLOWANCES

History and Development

Prior to the early 1800's, when a person was imprisoned he or she would
remain in custody for a certain period of time regardless of behavior while
in prison. The inmate who obeyed all the rules of the institution could not
be rewarded through any mechanism existing at that time. 1In 1817, New York
became the first state to design a system to encourage good behavior among
inmates and therefore, further prison discipline. Under the New York statute,
the sentence imposed by the court would be reduced by a specified amount if
the prisoner's behavior was satisfactory. Prior to this law, the only
incentive for good behavior was negative, the avoidance of punishment.

By 1900, forty-four states had passed similar legislation. Originally, the
intent of these provisions was that good time credits had to be earned by
prisoners through daily conformance with institutional regulations. Even-
tually these credits came to be granted almost automatically in most states
and the incentive for good behavior once again was negative, since they could
be denied or revoked for violations of prison rules.

Two types of good time allowances eventually developed. Many states utilize
both variations. The standard type of good time credit is that which must
technically be earned by good behavior but in practice is awarded to all
eligible inmates except those who commit serious disciplinary infrackions and
lose their credits. The second type of allowance is one that is awarded for
special activity on the part of the inmate that calls for recognition over
and above the standard good time award. Things such as work or educational

involvement, blood donations or meritorious conduct trigger these additional
reductions from sentences.

The granting or denial of good time credits is almost completely subject to
the discretion of correctional officials, either at the state or institu-
tional level. Most states have statutes specifying the maximum amount of
good time credits that can be earned while a few leave the schedule of
earnings to the discretion of administrators. Even in those states that
specify a schedule, however, prison officials often have the flexibility to
establish other categories for which credit may be awarded. Other than the
statutory generalizations as to what constitutes sufficient good behavior to
justify a reduction in a court ordered sentence (and these generalizations
are frequently concerned with what behavior is to be avoided rather than what
positive traits an offender should exhibit) there are nc detailed guidelines
indicating policies to be followed in the decision of how much good time to
award in any given case. The denial or revocation of credit is equally
discretionary and many statutes specify that there is no legal right to good
time credits and foreclose inmate access to the courts in this area. As
indicated above, however, the considerable discretion available to correc-
tional authorities usually needs not be exercised; the majority of inmates
receive most of the good time for which they are eligible.
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In 1974, the U.S. Supreme Co

ig; z:i::n(qisziglinary procedures in Wolff v, McDonnell, 418 U.S. 539
in 5 case Nebraska) statutorily created th leg )
accumulating good time credits and au privatioe co on of
; therized the deprivation of
cs:dit: as a fanctxon for serious misconduct, the Fourteenth A;;nsxziz
guarantee of "liberty" mandates certain due process procedures.

Once

ers, the needs of the institution and
: the unique en
The following due process conditions must be :etz viconent of prison.

¢ Advance written notice of the charges must be given to

the inmate who is the subject of
the disci
at least 24 hours before the hearing; ciplinary hearing

® There must be a written statement by the factfinders

indicating what evidence was re
e elied upon
for any action; pon and the reasons

) ghe inmate is to be pPermitted to call witnesses and produce
'ocumen?ary evidence on his behalf unless to do so would
Jeopardize institutional safety or correctional goals.

g::;a;ndpfocedur?s tha? afe required in other types of hearings were not
ated in a prison disciplinary process. Prison officials retained

discretion to permit or den
: y the right of ¢ ;
nation. There is no right to . onfrontation and cross-exami-

§pe?ify that if the inmate is illiterate or if the issues

s?;:egtiggil authorities retain considerable discretion in the area of good
oo ored :iasilong as they follow the appropriate procedures in denying
r disciplinary violations. It ig the question of the adequacy of

due process protections that 8
the tood tinn o rect purs most challenges to the administration of

Current Provisions Nationally

The followiqg chart indicates the current statutor
time reductions of sentences.* Six states (Arizon
Pennsylvania and Utah) do not ha

Y provisions for good
a, Hawaii, Kansas, Missouri
ve a gystem of good time allowances: of ’

* The chart provided here s
ummar izes the salient features of
statutory provisions in all states where these exist, It is g:::rgigeto

provide a comparative overview a
ov nd not a com i
of the statutory language and its applicatiogfete FUTRALY of the complexities
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the remaining states, the District of Columbia and the federal system, five
jurisdictions have only standard good time allowances whereas all others have

both a standard schedule as well as additional allowances for exceptional
behavior.*

Generally, most inmates are eligible to earn good time credits. Those
sentenced to iife imprisonment are the only category of inmate typically
excluded. Some jurisdictions allow thcse.under parole supervision to earn
good time but this practice is not the general rule.

In approximately half of the states, good time deductions advance an inmate's
parole eligibility date through reductions in the minimum and/or maximum
term. In all the jurisdictions in which there is no effect on parole eli-
gibility, good time credits are deducted from the maximum term to hasten
either conditional release or complete discharge from prison. In many
jurisdictions, good time credits impact on both the parole eligibility and
discharge dates.

The rate at which good time credits are earned vary widely from state to
state. For example, in many states the rate of earned good time after ten
years is ten or fifteen days a month (one day off for every two or three days
served). In contrast, under Indiana's determinate sentencing law and in
Illinois, administrative rules provide for a reduction of cne day for every
day served lawfully. This has the potential to cut a sentence in half from
the first day served assuming there is no revocation of these allowances.

The highest ratio of reduction in some other jurisdictions is one to three or
one to four and it may take many years to reach this rate of reduction.

As the chart shows, the flat rate is more commonly used for additional good
time. For the standard credits, the schedule increases the rate of award as
the time served or the length of the sentence increases. Typically, when
consecutive sentences are imposed, the good time is commuted on the aggregate
of all sentences.

Good time allowances take on' far greater significance in states that have
abolished release through parole (California, Illinois, Indiana, Maine), as
this allowance provides the only means of reducing a sentence in such states.
As a result, procedures for estimating good time earnings potential and for
taking away good time credits have become quite complex.** This is likely to
aggravate systems which already exhibit a surprisingly high error rate, due
simply to miscalculation.®**

* For a very thorough discussion of this topic, the reader is referred to
"A National Survey of Good Time Laws and Administrative Procedures," Texas
Department of Corrections, Research Report No. 17, June, 1973.

** See, for example, April Cassou and Brian Taugher, "Determinate Sen-
tencing in California: The New Numbers Game," Pacific Law Journal 9
(January 1978): 77-84.

**% Scott Christianson, "Computing Jail Time Credit," Criminal Law Bulletin
14 (September-October 1978): 437-440.
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SUMMARY OF STATUTORY GOOD TIME ALLOWANCES

Types of Rate of
Rate of Additional Additional
Good Time Good Time Good Time
‘State Allowances Allowances Allowances
Alabamal 1-6mo 7 days/mo Meritorious lst yr 3 days/mo
6mo-lyr 38 days/mo _ Industrial production 2nd, 3rd,
4ch yr 4 days/mo
1-3yr 10 days/mo Trusty stacus over 5 yr 5 days/mo
3-5yr 11 days/mo
5-10yr 13 days/mo Blood donation 30 days/yr
over l0yr 15 days/mo
Alaska 6mo=-lyr S5 days/mo WNork projects, lst yr 3 days/mo
1-3yr 7 days/mo Meritorious conducet over 1 yr 5 days/mo
5=-10yr 8 days/mo
over l0yr 10 days/mo
Arkansas Class I 30 days/mo None None
Class II 20 days/mo
Class IiI 3 days/mo
Class IV  None
Arizona Good :t:me provisions repealad effective 10/1/78
California 3 mo/8 mo Participacion in work, 1 mo/vr
educacion, treatment
Colorado 1 day/every lawful day Barned time 15 days/6 mo
served
Connecticut 1-5yr 2 mo/vr Meritorious achlevement 5 days/mo
6 yr and over 3 mo/yr Smployment 1 day/6 days work
Outstanding meritorious
conduct 120 days maximum
Those not bailed 10 days/mo in
ore-senctencing jail pre-sentenca
Delawa:ez lst yr 5 days/mo Meritorious conduct 5 days/mo
1=-2yr 7 days/mo
2=-3yr 9 days/mo
4yr and over 10 days/mo

.
“Stacutory provisions currenc cthrougn 197S.
chrough 1977 or 1978. )
Good time is allowed by statuce but the schedule is #stablished by the correction

2

department cules.

for all other states, stacutes are updated
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‘ SUHMARYROF STATUTORY GOOD TIME ALLOWANCES
{Continued)
Types of Rate of
Rate of Additional Additional
. Good Time Good Time Good Time
State Allowances Allowances Allowances
District of 1yr 5 days/mo Blood donationl 30 days/yr
Columbia 1-3 yr 6 days/mo
3-5 yr 7 days/mo Meritorious condu‘ctl Lump sum or
5=10 yr 8 days/mo 1lyr 3 days/mo
11 yr and over 10 days/mo wver 1 yr 5 days/mo
Plorida 1-2 yr 3 days/mo Meritorious conduc:2 Maximum
3=4 yr 6 days/mo
S yr and over 9 days ‘mo Work performance 1 day/each day of work
Gonstzuc:ige utilizazion 6 days/mo max.
of time
Academic progress 6 days max.
Outscanding service 1 time, up to 60 days
Ist yr 1 mo/yr Exemplary conduct Set by board of
2nd yr 2 mo/vr corrections
3-10 yr 3 mo/yr
11 yr and over 4 mo/yr
Hawaii None
Idaho 6 mo=-1 yr 5 days/mo Meritorious conduct Up to 5 days/mo,
1-3 yr 6 days/mo total not to
3-~5 yr 7 days/mo exceed 10 days
5~10 yr g8 days/mo
1l yr and over 10 days/mo
Illinoxs‘ 1 day/every lawful Meritorious conduct 3 mo/yr
day served
Indiana Class I 1 day/l day None
served
Class II 1 day/2 days
served
Class IIT o]

1 .

Regular goed time allowances are
ancees are taken from "A National
Texas Department of Corrections,

established adminigtracively.

provided by statuce.

k S . .
This allowance is for 1nmates unable to perform routine work assignments.

The additional good time allow=-
Survey of Good Time Laws and Administrative Procedures,”
June, 1973,

2Addi:10na1 good time allowances are provided for by statute but the schedule is

‘Good time allowances provided for by sratute with authority given to the corrections

dapartment to establish rules concerning grancing and/or revoking such credits.
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SUMMARY OF STATUTORY GCOD TIME ALLOWANCES

(Continued)
Types of Rate of
Rate Qt Addicicnal Additional
Good Time Good Time Good Time
Scace Allowances. Allowances Allowances
Iowa 1 ¥t 1 mo/yr Trusty, service outside 10 days/mo
2 yr 2 mo/yr walls
3 ye 3 mo/yr
4 yr 4 mo/yr
S yr 5 mo/yr
6§ yr and cver 6 mo/yr
Kansas None since aporoximately 1274-1975
Kentucky Max, 10 days/mo Bxceptionally meritorious Max 5 days/mo
conduct
Louisiana 1-2 yr 2 no/yr Work under direction of 1/6 off sentence
3-4 yr 3 mo/yr police juries
5 yr and over 4 mo/yr Public wozk in Orleans 1 day/each day of
Parish work
Maine Sentence
less cthan
6 mo 3 days/mo Special assignments 2 days/mo
Sentence -
over 5§ mo 10 days/mo
Maryland 5 days/me flat Exceptional indusery 5 days/mo
or vocational/educa=-
tional patticipation
Special projects S days/mo
Massachusec:ts 1 mo~1 yr 2-1/2 days/mo Blood donar.l.onl Sencence 1 mo-l yr
1-2 yz 5 days/mo 5 days/pint
2-3 yr 7=-1/2 days/mo Sentence over 1l yr
3~4 yr 10 days/mo 10 days/pint.
5 yr and over 12-1/2 days/mo Prison Camp - 2-1/2 days/mo
Work/educational 2-1/2 days/mo
Programs
Michigan 1-2 yr 5 days/mo Exemplary conduct Maximum of 1/2
3-4 yr 6 days/mo regular good time
S5~5 yr 7 days/mo allowances
i 7-9 yr 9 days/mo .
10-14 yr 10 days/mo Road work Amount unspacified
15-19 yr 12 days/mo
20 yr and over 15 days/mo
1

Limitad to one donation :n every

eight weeks period.
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SUMMARY OF STATUTORY GUGD TIME ALLOWANCES

_ o {Continued)
Types of Rate of
Rate of Additional Addicional
Good Time Good Time Good Time
State Allowances Allowances Allowances
Minnesota 1 day/2 days None
Mississippi Class I 30 days/mo Extra mericonous Increase allowances
Class II 20 days/mo . conduct 2
Class III 8 days/mo Overtime or Supday Work BEquivalent allowances
Class IV 0 Blood donation 10 days
Missouri Good time provisions repealed effective 1/1/79.
Montana Inside walls 10 days/mo 3lood donation 10 days
Quesade walls 13 days/mo £ducational, rehabili-
sative programs 13 days/me
Outside walls Special self-improvement 5 days/mo
after 1 yr 15 days/mo activities
Nebraska 1l yr 2 mo Exemplary perfocmance 5 days/mo
2 yr 2 mo
3 yr 3 mo
4 yr 4 mo/yr
Nevada 1-2 yr 2 mo/¥r Blood don&gion, Decermined by state
3-4 yr 4 mo/yr meritorious conduct board of parole
5 yr and over 5 mo/yr committee
New Hampshire 30 days/yr Meritorious conduct 5 days/mo
Blood donation 5 days/6 no
New Jersey 1l yr 7 days/mo Productive occupaticn 1 day/5 days work
2-6 vr 8 days/mo
7=11 yr 10 days/mo Honor Camp lst yr- 3 days/mo
12-16 yr 11 days/mo 2 yr and over
17-27 vr 12 days/mo 5 days/mo
22-24 yr 13 days/mo
25~29 yr 15 days/nio
30 yr and over 5 days/mo

1

are allowed for the first three years.

2Regula: good time allowances are grovided by stacute.

taken from the 1973 Texas Department of Correcrions report.
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SUMMARY OF STATUTORY GOOD TIME ALLOWANCES

(Continued)
Types of Rate of
Rate of Addicicnal Additional
Good Time Good Time Good Time
Stace Allowances Allowances Allowances _
New Mexico 1l yr 1 mo/vr Meritorious conduct 12 days/mo
2 yr 2 mo/yr
3 yr 3 mo/yr £xceptional maritorious Lump sum not to
4 yr 4 mo/vr conduct exceed llyr
5 yr 5 mo/yr Honor Farm 1 12 days{mo
6 yr and over 6 mo/yr Blood donation 10 days 1
: Industrial work 10 days/mo
New York Rate determined Meritorious Sonduc:, Rate dectermined by
adminiscracively, extra work

net to exceed 1l/3

of che maximum
term

Norcth Carolina Rate decermained

by commissioner

of corrections

North Dakota 3 mo-lyr S days/mo
1=-3yr 6 days/mo
3-5yr 7 days/mo
5=-10yr 8 days/mo
11l yr and over 10 days/mo

Ohio 1 yr 5 days/mo
2 yr 6 days/mo
3 yr 8 cays/mo
4 yr 9 days/mo
5 yr 10 days/mo
6 yr and over 11 days/mo

Oklahoma 1-2yr - 2 mo/yr
3-4yr 4 mo/yr

S yr and over S mo/yr

Meritorious conduct

Meritorious or heroic
act

None

Work
Blood donation

commissionei of

corrections

Rate determined by
commisslioner of
- corrections

Lump ~am of 2 days/mo
muy. for monchs
already served

2 days/6 days work
20 days/pint

lThese good time allowances are noc statutorily specified and are taken from the 1973 Texas

Department of Corrections report.
2

1973 Texas Departmenct of Corrections Report,
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SUMMARY OF STATUTORY GOOD TIME ALLOWANCES

{Continued)
Types of Rate of
Rate of Addicional Add:tional
Good Time Good Taime Good Time
State Allowances Allowances Allowances
Ytah Rescinded 1957
Vermont 5 days/mo Meritorious work 5 days/mo
conduct
Special services 5 days/mo
Yirginta 10 ‘days/27 days Vocational or educational 1-5 days/mo
served training
Blood donacion, Lump sum zo be deter-
extraocrdinary service mined by board of
parole
Washington To be determined by None
Board of Prison Terms
and Paroles not to
exceed 1/3 of che
sentence
West Virgainia 1 yr S days/mo Class I 20 days/mo
1-3 vr 6 days/mo Class 1I 10 days/mo
3-5 yr 7 days/mo Cvertime or Sunday work 2 hrs/1 hr work
5-10 yr 8 days/mo
11 yr and over 10 days/mo
disconsin 1l yr 1 mo Diligent labor S days/mo
2 yr 2 mo and/or study
3 vr 3 mo
4 yr 4 mo
5 yr 5 mo
6 vr and over 6 mo/yr
Ayoming Board of Parole has the power to sec rules for reqular and spec:ial
good time allowances.
Federal 5 mo-lyr 5 days/mo Meritorious conduct, lst yr 3 days/mo
1-3 yr 6 days/mo employment in induscry Over 1l yr 5 days/mo
3-5 yr 7 days/mo
5-10 yr 8 days/mo

11 yr and over 10 days/mo

144

i R TR OV



=

-

SUMMARY OF STATUTORY GOOD TIME ALLOWANCES

(Continued)
Types of Rate of
Rate of Additional Additional
- Good Time Good Time Good Time
Stace Allowances Allowances Allowances
Oregon 6 mo=lyr 1 day/$§ days Work or education 1yr 1 day/15
served days work
Over 1 yr 1 day/2 days 1-5 yr 1 day/7
served days work
6 yr and over i day/10
days work
Mriculture camp 1l yr 1 day/6
days work
Over 1 yr 1 day/4
days work
Pennsylvania Repealed 1965 None
Rhode Island 1lyr 1 day/mo Institutional industries 2 days/mo
2 yr 2 days/mo
3 yr 3 days/mo Blood donatzion - 10 days/pinc
4 yr 4 days/mo Heroic Act, merictorious 3 days/mo
5 yr 5 days/mo sarvice
6 yr 6 days/mo
7 yr 7 days/mo
8 yr 8 days/mo
9 vyr 9 days/mo
10 yr and over 10 days/mo
South Carolina 15 days/mo Excra work 1 day/wk
Meritorious secvice Lump sum 30 days/
L 6 mo
Blood donation 12 days/pint
South Dakota 1-2 yr 2 mo/yr None
3 yr 3 mo/yr
4-10 vz 4 mo/yr
11 yr and over 6/yr
Tennesses 1 yr 1 mo/yr Honor time 2 mo/yr
2 yr 2 mo/yr
3-10 yr 3 mo/yr
11 yr and over 4 mo/yr
Texas Class I 20 days/mo Truscy 2 10 days/mo
Class II 10 days/mo Blood donation 30 days
Class III 0 :

lMe:ir.orious sezvice and blood donation credits combined cannot exceed 50 days/yr.

2

of Corractions report.

Blood donation credits are not scatutory.
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P.L. 148 and P.L. 340, Affecting Sentencing
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PuBLIC LAw No. 340
{S. 84. Approved April 12, 1977.]

AN ACT to amend IC 85 and IC 11-1 as part of a revision of the crim-
inal law.

Be it enacted by the General Assembly of the Staie of Indiana:

SECTION 1. IC 85-41-1-1, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 1.
Jurisdietion. (a) A person may be convicted under Indiana
law of an offense if:

(1) either the conduct that is an element of the offense,
the result that is an element, or both, occur in Indiana;

(2) conduct occurring outside Indiana is sufficient under
Indiana law to constitute an attempt to commit an offense
in Indiana;

(8) conduct occurring outside Indiana is sufficient under
Indiana law to constitute a conspiracy t¢ commit an offense
in Indiana, and an overt act in furtherance of the con-
spiracy occurs in Indiana;

(4) conduct occurring in Indiana establishes complicity
in the commission of, or an attempt or conspiracy to com-
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PuBLic Law No. 340

" mit, an offense in another jurisdiction that also is an of-
fense ur.der Indiana law; or

(5) the offense consists of the omission to perform a legal
duty imposed by Indiana law with respect to domicile, resi-
dence, or a relationship to a person, thing, or transaction
in Indiana.

(b) When the offense is homicide, either the death of the
victim or bodily impact causing death constitutes a “result™
within the meaning of elause under subdivision (a) (1) of
this section. If the body of a homicide victim is found in
Indiana, it is presumed that the result occurred in Indizna.

SECTION 2. IC 85-41-1-2, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 2.
Definitions. As used in this title:

“Bodily injury” means any impairment of physical condi-
tion, including physical pain.

“Credit institution” means a hank, insurance company,
credit union, building and loan association, investment trust,
industrial loan and investment company, or other organization
held out to the public as a place of deposit of funds or a
medium of savings or collective investment.

“Crime” means a felony or a misdemeanor.

“Deadly force” means force that creates a substantial risk
of death, serious permanent disfiguroment; er permoanent or
protracted loss or impairmens of the funetion of & bedily mem-
ber or organ serious bodily injury.

“Deadly weapon’” means:

(1) aloaded or unloaded firearm; or

(2) a weapon, device, ¢ ,uipment, chemical substance, or
other material that in the manner it is used, or could or-
dinarily be used, or is intended to be used, is readily capable
of causing serious bodily injury.

“Deviate sexual conduct” means an act of sexual gratifica-
tion involving a sex organ of one person and the mouth or
anus of another person.
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“Dwelling” means a building, structure, or other enclosed
space, permanent or temporary, movable or fixed, that is &
person’s home or place of lodging.

“Forcible felony” means a felony that involves the use or
threat of force against a human being, or in which there
is imminent danger of bodily injury to a human being.

“Governmental entity” means:

£i) (1) the United States or any state, county, township,
city, town, separate municipal corporation, special taxing
district, or public school corporation; or;

£i)(2) any authority, board, bureau, commission, commit-
tee, department, division, hospital, military body, or other
instrumentality of any of {these those entities; and ineludes
or

(3) =a state-supported eclleges and college or state-sup-
ported universities university.

“Harm’” means loss, disadvantage, or injury or anything
8o regarded by the person affected, including loss, disad-
vantage, or injury to any other person in whose welfare he
is interested.

“Human being” means & persen: an individual who has been
born and is alive.

“Imprison” means to confine in a penal facility or to com-
mit to the department of corvection. ‘

“Included offense” means .n offense that:

(1) is established by proof of the same faets material
elements or less than all the facts material elements re-
quired to establish the commission of the offense charged;

(2) consists of an attempt to commit the offense charged
or an offense otherwise included therein; or

(8) differs from the offense charged only in the respect
that a less serious harm or risk of harm to the same person,
property, or public interest, or a lesser kind of culpability,
is required tu establish its commission.

“Law enforcement officer” means:
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(1) a police officer, sheriff, constable, marshal, or prose-
cuting attorney;er ;

(2) adeputy of any of these, those persons; or
(3) aninvestigator for a prosecuting attorney,

“Offense” means a felony, 8 misdemeanor, or an infraction,
or a violation of a penal ordinance.

“Official proceeding” means a proceeding held or that may
be held before a legislative, judicial, administrative, or other
agency or before an official authorized to take evidence under
oatk, including a referee, hearing examiner, commissioner,
notary, or other person taking evidence in connection with
a proceeding. '

“Penal facility” means state prison, reformatory, county
jail, penitentiary, house of correction, state farm, or any other
facility for confinement of persons under sentence, or await-
ing trial or sentence, for offenses.

“Person” means a human being, corporation, partnership,
unincorporated association, or governmental entity.

“Property” means anything of value; and includes a gain
or advantage or anything that might reasonably be regarded
as such by the beneficiary; real property, personal property,
money, labor, and services; intangibles; commercial instru-
ments; written instruments concerning labor, services, or
property; written instruments otherwise of value to the
owner, such as a public record, deed, will, credit card, or
letter of credit; a signature to a written instrument; extension
of credit; trade secrets; contract rights, choses-in-action,
and other interests in or claims to wealth; electricity, gas,
oil, and water; captured or domestic animals, birds, and fish;
food and drink; and human remains as defined ia 1GC 23-
14-3-1.

Property is that “of another person” if the other person
has a possessory or proprietary interest in ii, even if an
accused person also has an interest in that property.

“Public servant” means a person who:

(1) is authorized to perform an official function on be-
half of, and is paid by, a governmental entity; or
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(2) is elected or appointed to office to discharge a public
duty for a governmental entitys or {3) performs a funetion
for a governmential entity. :

“Serious bodily injury” means bodily injury that creates
a substantial risk of death or that causes death, serious per-
manent disfigurement, unconsciousness, extreme pain, or per-
manent or protracted loss or impairment of the function of
& bodily member or organ.

“Sexual intercourse” means an aci that includes any pene-
tration of the female sex organ by the male sex organ.

“Utter” means to issue, authenticate, transfer, publish, de-
liver, sell, transmit, present, or use.

“Vehicle” means a device for transportation by land, water,
or airy ineluding; and includes mobile equipment with pro-
vision for transport of an operator.

SECTION 3. IC 85-41-2-1, as added oy Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 1.
Voluntary Conduet: (a) A person commits an offense only
if he voluntarily engages in conduct in violation of the pre-
vision of law statute defining the offense. However, a person
who omits to perform an act commits an offense only if
the prowision eof law statute defining the offense provides
that he has imposes a duty on him to perform the act.

(b) If possession of property constitutes any part of the
prohibited conduct, it is a defense that the person who pos-
sessed the property was unaware of his possession for a time
sufficient for him to have terminated his possession.

SECTION 4. IC 85-41-2-2, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 2.
Culpability. (a) A person engages in conduct “intentionally”
if, when he engages in the conduct, it is his congeiaig objec-
Yveto-do pop vdiobher o Reb$hidh 16 & further objeelive
toward which the conduet is direeted.

(b) A person engages in conduct “knowingly” if, when
he engages in the conduct, he is aware of a high probabil-
ity that he is doing so.

(¢) A person engages in conduct “recklessly™ it l:ie en-
goges in the conduct in plain, conscious, and unjustifiable
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disregard of a substanial likelihood of the existence of the
relevant facts or risks harm that might result and the dis-
regard involves a gross substantial deviation from acceptable
standards of conduct.

(d) Unless tke provision of law statute defining the of-
fense provides otherwise, if a2 kind of culpability is required
for commission of an offense, it is required with respect
to every material element of the prohibited conduct and ite

attendant eireumstanees.

SECTION 5. IC 85-41-2-3, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 8.
Lishility of a Corporation or Unineorporated Associations (a)
A corporation, partnership, or unincorporated association may
be prosecuted for an any offense; it may be convicted of
an offense only if it is proved that the offense was com-
mitted by its agent acting within the scope of his authority.

(b) Recovery of a fine, costs, or forfeiture from a cor-
poration, partnership, or unincorporated association is limited
to.the property of the corporation, partnership, or unincorpor-
ated association. :

SECTION 6. IC 35-41-2-4, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 4.
Aiding; Indueing; or Gausing an Offense: A person who know-
ingly or intentionally aids, induces, or etherwise causes an-
other person to commit an offense commits that offense, even
if the other person:

(1) has not been prosecuted for the offense;
(2) has not been convicted of the offense; or
(3) has been acquitted of the offense.

SECTION 7. IC 85-41-3-1, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 1.
Legal Autherity, A person is justified in engaging in conduct
otherwise prohibited if he has legal authority to do so.

SECTION 8. IC 85-41-3-2, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 2.
Use of Foree to Proteet Porsen or Property (a) A person
is justified in using reasonable force against another person
to protect himself or a third person from what he reasonably
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believes to be the imminent use of unlawfyl

(b) A person is justified i i
:;g. de_ad.ly force thJat ;::;dtel: 2sxmmb§£ r::. inc.lud-
o :lithm;}ugye p A agamst another person if he reasonably bs:;;:‘o’:

orce 1is necessary to prevent or terminate the other

person’s unl] .
tilage. awful entry of or attack on his dwelling or cur-

(c) With respec
curtilage, pect o property other than a dwelliug or

to immediately prevent or terminate the
7 D! ot K
g?sssp oosr;e:; criminag] interfgrencs‘e with prog::tsge;::v’;:llg?x;
immedi;ate 1fon, e;r lawfully In polsession of a member of his
he ae e gfm Y, or belonging o g person whose property
&uthority to protect, However, a person is not justified

in using deadly force is j
subsection (a) of this secltl;?::?s that force is Justified under

(d) Notwithstandin
;. } g subsections (a , (b
section, & person is not justified in using forzs 10 () °f this

(1) he i i .
sion of, a :ri;);!;mittmz. or is escaping after the commis.

(2)  he provokes unlawful act;
i o on by another i
intent to cause bodily injury to the other person .p ::s T it

(3) he has entered into i :

! e h combat with another

:; :rl:te initial aggressgr. unless he withdraws froxlr)xeﬁx?e:f
er and communicates to the other person his intent

to do s0 and the other perso
n .
threatens to continye unlaaf o act;loel;i.erthelesss continues op

SECTION 9. IC 85-41-3-3, ag added by Acts 1976, P.L.

148, SECTIO ]
& Dl N 1, 18 amended to read as follows: Sec.

reasonable force against .
or prevent his eaca:e if: another person to effect his arrest
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(1) afelony has been committed; and

(2) there is probable cause to believe the other person
has committed & that felony.

However, such a person is not justified in using deadly force
unless that force is justified under section 2 of this chapter.

(b) A law enforcement officer is justified in using force
if he reasonably believes that the force is necessary to effect
a lawful arrest. However, an officer is justified in using
deadly force that exentes a substantial risk of serious bedily

injury only if he rea< mably believes that that force is neces-
sary:

£i}{1) to prevent serious bodily injury to himself or a
third person or the commission of a forcible felony; or

£ii)(2) to effect an arrest of a person who has committed
or attempted to commit a felony. :

(c) A law enforcement officer making an arrest under
an invalid warrant is justified in using force as if the war-

rant were was valid, unless he knows that the warrant is
invalid.

(d) A law enforcement officer who has an arrested person
in his custody is justified in using the same force to prevent
the escape of the arrested person from his custody that he

would be justified in using if he were was arresting that
person.

(e) A guard or other official in a penal facility or a
law enforcement officer is justified in using force if he rea-
sonably believes that the force is necessary to prevent the
escape of a person who is detained in a the penal facility.

{5 A persen is justified in using foree $o resist an arrest
only if the arrest is elearly unlawful: A person is justified
in using reasonable force to resist excessive force used by

Sec. 4. Avocidance of Greater Harm. A person is justified
in engaging in conduct otherwise prohibited if:

(1) the person reasonably believes that the conduct is
necessary to prevent harm, except for sccial or moral harm,
greater than the harm that might result from the conduct;
and

(2) the person is not at fault in bringing about the situa-
tion that makes the conduct necessary.

SECTION 10. IC 85-41-3-5, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 5.
Intoxieation, (a) It is a defense that the person who engaged
in the prohibited conduct did so while he was intoxicated,
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if the intoxication resulted from the introduction of a sub-
stance into his body:

(1) without his consent; or

(2) when he did not know that the substance might cause
intoxication.

(b) Voluntary intoxication is a defense only to the extent
that it negates specific intent.

SECTION 11. IC 85-41.3-6, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 6.
uenmnisease@;Deiee&uisadeiensethatthe_gemea
who engaged in the prohibited eanduet lacked eulpabxl_lt,y as
o resuls of mental disease or defeetr (a) A person is not
responsible for having engaged in prohibited conduct if, as
a result of mental disease or defect, he lacked substantial
capacity either to appreciate the wrongfulness of the con-
duct or to conform his conduct to the requirements of law.

{b) “Menrtzal disease or defect” does not include an gb-
normality manifested only by repeated uniawful or antisocial
conduct.

SECTION 12. IC 35-41-3-7, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 7.
Mistake of Faet, It is a defense that the person who engaged
in the prohibited conduct was reasonably mista}k.en aboqt a
matter of fact, if the mistake negates the culpability required
for commission of the offense.

SECTION 13. IC 85-41-3-8, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sgc. 8.
Duressr (8) mmpeetteaaeﬁemeethesthaameﬁease
againet the person; it It is a defense that the person who
engaged in the prohibited conduct was compelled _to do 80
by threat of imminent serious bodily injury to h}mself or
another person. With respect to & misdemeaner oF mﬁrae%.wa
offenses other than an offense against the persen felomgs,
it is a defense that the person who engaged in the prohib-
ited conduct was compelled to do so by force or threat of
force. Compulsion under this section exists only if the force,
threat, or circumstances are such as would render a person
of reasonable firmness incapable of resisting the pressure.
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(b) The defense of duress is net available This section
does not apply to a person who:

(1) recklessly, knowingly, or intentionally placed himself
in a situation in which it was foreseeable that he would
be subjected to duress.; or

(2) committed an offense against the person as defined
in IC 35-42,

SECTION 14. IC 85-41-3-9, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 9.
Entrapment, (a) It is a defense that:

(1) the prohibited conduct of the person was the product
of a publie servant law enforcement officer, or his agent,
using persuasion or other means likely to cause the person
to engage in the conduct; and

(2) the person was not predisposed to commit the offense.

(b) Conduct merely affording a person an opportunity
to commit the offense does not constitute entrapment.

SECTION 15. IC 35-41-3-10, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 10.
Abandonment: {a) With respect to an offense a charge under
IC 385-41-2-4, er under IC 35-41-5-1, or IC 35-41-5-2, it is
a defense that the person who engaged in the prohibited
conduct voluntarily abandoned his effort to commit the under-
Iying crime or and voluntarily prevented its commission.

<b) With respeet o an offense under IC 35-41-5-2, it is
& defense that the person who engaged in the prohibited con-
duet voluntarily prevented the ecommission of the erime he
intended {0 eomimits

SECTION 1i6. IC 35-41-4-1, as added by Acts 1976, P.L.
148, SECTION 1, iz amended to read as follows: Sec. 1.
Standard of Preofr A person may mnet be convicted of an
offense vnless only if his guilt is proved beyond a reasonable
doubt.

SECTION 17. IC 35-41-4-2, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 2.
Beriods of Limitatien. (a) Except as otherwise provided in
this section, a prosecution for an offense is barred unless
it is commenced:
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1) at any time for a eapital felony or a Cless A felonyy

£2)(1) within five (5) years after the commission of an¥y
other a Class B, Class C, or Class D felony;

£8)(2) within two (2) years after the commission of a
misdemeanor; or

£4)(3) within one (1) year after the commission of an
infraction or violation of a penal ordinance.

A prosecution for murder or a Class A felony may be com-
menced at any time.

(b) A prosecution for forgery of an instrument for pay-
ment of money, or for the uttering of a forged instrument,
under IC 35-43-5-2, is barred unless it is commenced within
five (5) years after the maturity of the instrument.

{c) If a complaint, indictment, or information is dis-
niissed because of an error, defect, insufficiency, or irregular-
ity, a new prosecution may be commenced within ninety (90)
days after the dismissal even if the period of limitation has
expired at the time of dismissal, or will expire within ninety
(90) days after the dismissal. :

(d) The period within which a prosecution must be com-
menced does not include any period in which:

(1) the accused person is not usually and publicly resident
in Indiana or so conceals himself that process cannot be
served on him;

(2) the accused person conceals evidence of the offense,
and evidence sufficient to charge him with that offense
is unknown to the prosecuting authority and could not have
been discovered by that authority by exercise of due dili-
gence; or

(8) the accused person is & person elected or appointed
to office under statute or constitution, if the offense
charged is theft or conversion of public funds while in
public office.

(e) For purposes of tolling the period of limitation only,
a prosecution is consideréd commenced on the earliest of these
dates:
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(1) The date of filing of an indictment, information, or
complaint before a court of eompetent having jurisdiction.

(2) The date of issuance of a valid arrest warrant.

(8) The date of arrest of the accused person by a law
enforcement officer without a warrant, if the officer is
legally eompetent has authority to make the arrest.

(f) A prosecution is considered timely commenced for any
offense to which the defendant enters a plea of guilty, not-
withstanding that the period of limitation has expired.

SECTION 18. IC 86-41-4-8, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 8.
¥When Prosecution Barred for Same Offense. (a) A prosecu-
tion is barred if there was a former prosecution of the de-
fendant based on the same facts and for commission of the
same offense and if :

(1) the former prosecution resulted in an acquittal or
& conviction of the defendant (A conviction of an included
offense is constitutes an acquittal of the greater offense,
even if the conviction is subsequently set aside.) ; or

(2) the former prosecution was terminated after the jury
was impaneled and sworn or, in & trial by the court with-
out a jury, after the first witness was sworn, unjess: (i)
the defendant consented to the termination or waived, by
motion to dismiss or otherwise, his right to object to the
terminations, (ii) it was physically impossible to proceed
with the triai in conformity with laws, (iii) there was
& legal defect in the proceedings whiech that would make
any judgment entered upon a verdict reversible as a matter
of law;, (iv) prejudicial conduct, in or outside the court-
room, made it impessible to proceed with the trial without
injustice to either the defendant or the states, (v) the jury
was unable to agree on a verdict;, or (vi) false statements
of a juror on voir dire prevented a fair trial.

(b) If the prosecuting authority brought about any of
the circumstances in elgum subdivisions (a) (2) (i) through
(a) (2) (vi) of this section, with intent to cause termination
of the trial, another prosecution is barred.
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SECTION 19. IC 35-41-4-4, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 4.
When Prosecution Barred for Different Cffense; (a) A prose-
cution is barred if all of the following exist ;

(1) if there There was a former prosecution of the de-
fendant for a different offense or for the same offense
based on different factss,

(2) if the The former prosecution resulted in an acquittal
or a conviction of the defendant or in an improper termina-
tion under section 3 of this chapter; and.

(8) if the The instant prosecution is for an offense with
which the defendant should have been charged in the former
prosecution.

(b) A prosecution is not barred under this section if the
offensev on which it is based was not consummated when
the trial under the former prosecution began.

SECTION 20. IC 35-41-4-5, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 5.
Former Proseeution in Another Jurisdietion; a Bar, When
In a case in which the alleged conduct constitutes an offense
yvithin the concurrent jurisdiction of Indiana and another
Jurisdiction, a former prosecution in any other jurisdiction
is a bar to a subsequent prosecution for the same conduct
in Indiana, if the former prosecution resulted in an acquittal
or a conviction of the defendant or in an improper termina-
tion under section 8 of this chapter.

SECTION 21. IC 35-41-4-6, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 6.
Mido:quduleaﬂyProemdBmseeuﬁm,NetaBar,A
former prosecution is not a bar under ceetiens section 8, 4,
and or b of this chapter if:

(1) it was before a court that lacked jurisdiction over
the defendant or the offense H

(2) it was procured by the defendant without the
knowledge of the prosecuting authority and with the intent
to avoid a higher more severe sentence that might otherwise
be have been imposed; or
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(3) it resulted in a conviction that was set aside, reversed,
vacated, or held invalid in a subsequent proceeding, unless
the defendant was adjudged not guilty or ordered dis-
charged.

SECTION 22. IC 35-41-5-1, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: See. 1.
Attemptr (a) A perscn attempts to commit a crime if when,
acting with the culpability required for the commission of
the crimes, {13 he engages in conduct that constitutes a sub-
stantial step toward the commission of the crime. and ithe
erime would have been consummated but for the intervention
of; or discovery by, another persen; or (2) he engages in
eonduct that would constitute the erime if the attendant eir-
eumstanees were as he believed them to bes {b) An attempt
to commit a crime is the same class a felony or misdemeanor
of the same class as the crime attempted. However, an attempt
to commit a capital felony murder is a Class A felony.

{b) It is no defense that, because of a misapprehensicn
of the circumstances, it would have been impossible for the
accused person to commit the crime attempted.

SECTION 23. IC 35-41-5-2, as added by Acts 1976, P.L.
148, SECTION 1, is amended to read as follows: Sec. 2.
Conspiracy (a) A person whe conspires to commit a felony
when, with intent to commit a the felony, he agrees with
another person to commit that the felony ecemmite. A con-
spiracy to commit a felony is a felony of the same class
as the underlying felony he intended to commit. However,
a conspiracy to commit a eapital felen murder is a Class
A felony.

(b) The state must allege and prove that either the person
or the person wi‘i whom he agreed performed an overt act
in furtherance of the agreement.

(¢) It is no defense that the person with whom the ac- .

cused person is alleged to have conspized:
(1) has not been prosecuted;
{2) has not been convicted;
(3) . has been acquitted;
(4) has been convicted of a different crime;
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(5) cannot be prosecuted for any reason; or
(6) lacked the capacity to commit the crime.

SECTION 24. IC 35-41-5-3, as added by Acts 1976, P.L.

.148, SECTION 1, is amended to read as follows: .Sec. 3.
Multiple Convictions. (a) A person may not be convicted of
both a conspiracy and an attempt with respect to the same

underlying crime.

(b) A person may not be convicted of both a crime and
an attempt to commit the same crime.

SECTION 25. IC 85-42-1-1, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 1.
Murdex. {a) A person who:

(1) knowingly or intentionally kills another human being;

or

(2) kills another human being while committing.or at-
tempting to commit kidnappingy arson, b?rglary, child mo-
lesting, criminal deviate conduct, kidnapping, rape, or rob-
bery; ox unlawful deviate conduet;

commits murder, a Class A felony.

4{b) A person whe+
WM%&%Mth

g}metieas employeey; OF ii;eﬁghtesaetmgmthelmeeﬁ

dutys

£2) léﬂsmothevhummbeiagby_tbeuﬂawﬁuldm

oianeweplesi—vewithi-ntenttoimmpessenerdmge

property; of

£3) kﬁ}sanebheshamanbeiagwhﬂeeommittiagesat-

tempting to commit kidnappings

commits a capital felonys
Ape;m'lﬁnginwaitosapeuenh?edtolgmwho

Méﬁimﬁyléﬂsaae&heshmbeiagwmﬂae&pﬁal&k

only-

£4) AWWQWWMW mur-

de:ossewingstemeiliieimfmaomentwhewohtesthm

section commits a capital feleny
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€6} Murder as a capital felony must be specifically stated
iﬂtheehafgeagaias%theaeeusedpemmbletwithmwiag
any ether law; a ehargo of murder as a eapital felony includes

SECTION 26. IC 35-42-1-2, as added by Acts 1976, P.L.
148, 'SECT_IQN 2, is amended to read as follows: SDec..2.
Gausing Smende..A person who intentionally causes another
person human being, by force, duress, or deception, to commit
suicide commits causing suicide, a Class B felony.

SECTION 27. I(; 35-42-1-3, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 8.
.Volu-n?asy Magslaughte;. {(a) A person who knowingly or
mtgntlonally kx'lls another human being while acting under
&m@semmﬂ@g&mmﬂdsuddenm

heat cgmn?xts voluntary manslaughter, a Class B felony.
Ap}:evegetienisg-raveifitiseuiﬁeientteexeiteaainteau
pasaogmams?nablemqlhesteteisnottequ#edte
prove intense passion resulting from grave and sudden prove-
eation: Intense passion resulting from grave and

(b) The existence of sudden provoeation heat i iti
) at is 8 mitigat-
ing factor that reduces what otherwise would be murder ullﬁier

section 1 (1) of this chapter to voluntary manslaughter.

SECTION 28. I(‘J 35-42-1-4, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 4.
bl-m*o. luntaﬂz Maaslaughte;. A person who kills another human

eing while committing an effense or attempting to commit:

(1) a Class C or Class D felon that i
a risk of serious bodily injury; v (hat Inherantly posea

(2) a Class A misdemeanor that inherent]
of serious bodily injury; or y poses a risk

(37 Dbattery;

commits involuntary manslaughter, a Class C felony. How-

ever, if the killing results from the operati . .
the offense is a Class D felony. peration of ‘a vehicle,

SECTION 29. IC 85-42-1-5 as added b
C y y Acts 1976, P.L.
148, SECTION 2, is amended to read as~follows: Sec. 5.
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Reeldess Homieide: A person who recklessly kills another hu-
man being commits reckless homicide, a Class C felony. How-
ever, if ‘the killing results from the operation of a vehicle,
the offense is a Class D felony.

SECTION 30. IC 85-42-2-1, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Seec. 1.
Battery» A person who knowingly or intentionally touches
another person in a rude, insolent, or angry manner commits
battery, a Class B misdemeanor. However, the offense is:

(1) a Class A misdemeanor if the offense it results in
bodily injury to any other persom, or if it is committed
against & law enforcement officer or against a person sum-
moned and directed by the officer while the officer is en-
gaged in the execution of his official duty;;

(2) a Class D felony if the offense it results in bodily
injury to such an officer or person summoned and directed;;
and

(3) a Class C felony it the offense it results in serious
bodily injury to anether any other person or if the effense
it is committed by means of a deadly weapon.

SECTION 31. IC 85-42-2-2, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 2.
Reeklessness: (a) A person who recklessly, knowingly, or in-
tentionally performs an act that creates a substantial risk
of bodily injury to another person commits criminal reckless-
ness, a Class B misdemeanor. However, the offense is a Class
A misdemeanor if the conduct includes the use of a vehicle
or deadly weapon.

(b) A person who recklessly, knowingly, or intentionally
inflicts serious bodily injury on another person commits crim-
inal recklessness, a Class D felony.

SECTION 32. IC 35-42-2-3, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 3.
Provocation, A person who recklessly, knowingly, or inten-
tionally engages in conduct that is likely to provoke a reason-~
able man to commit battery commits provocation, a Class
& C infraction.

SECTION 388. IC 85-42-3-1, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Seec. 1.
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Definition, As used in this chapter, “gonfines” “confine”
means to substantially interfere with the liberty of a person.

SECTION 84. IC 35-42-3-2, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 2.

(a) A person who knowingly or intentionally confines an-
other person:

(1) with intent to obtain ransom;
(2) while hijacking a vehicle;

.(3) with intent to obtain the release, or intent to ald
in the escape, of any person from official custody; or

(4) with intent to use the person confined as a shield or
hostage;

commits kidnapping, a Class A felony.

Kidnapping. (b) A person who knowingly or intentionally
removes another person, by fraud, enticement, force, or threat
of force, from one place to another:

(1) with intent to obtain ransom;
(2) while hijacking a vehicle;

.(3) with intent to obtain the release, or intent to aid
in the escape, of any person from official custody; or

(4) with intent to use the person removed as a shield
or hostage;

commits kidnapping, a Class A felony.

SECTION 85. IC 85-42-3-3, as added by Acts 1976, P.L.
148, .SECTION 2, is amended to read as follows: Sec. 8.
‘confinement. A person who knowingly or intentionally:

4)(1) confines another person without his consent; or

4ii}(2) removes another person, by fraud, enticement,
force, or threat of force, from one place to another;

commits criminal confinement, a Class D felony. However,

the offense is: 3) a Class C felony if the other person is

& ehild under the age of fourteen (14) years; of age and
ls.not =hiz; childs, and 42) a Class B felony it it is com-
mitted by means of while armed with a deadly weapon.

LI
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SECTION 86. IC 35-42-4-1, as added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 1.
Raper (a) A person who knowingly or intentionally has sex-
ual intercourse with a member of the opposite sex; net his

spouse; when:

(1) the other person is compelled by force or imminent
threat of force;

(2) the other person is unaware that the sexual inter-
course is occurring; or

(8) the other persen is 80 mentally disabled or deficient
that consent to sexual intercourse cannot be given;

commits rape, a Class & B felony. However, the offense is &
Class E A felony if it is committed by using or threatening the
use of deadly force that ercates a substantial risk of serious
bodily injury te the ether persen, or while armed with a
deadly weapon.

) Sexualintepeou;seeeemwhenthemismypeaetm-
tion of the female sex organ by the male sex organ: -

{¢) The exclusion for spouses provided in subseetion {a}
of this
(b) This section does not apply if to sexual intercourse

between spouses, unless a petition for dissolution of the mar-
riage is pending and the spouses are living apart.

SECTION 387. IC 35-42-4-2, s added by Acts 1976, P.L.
148, SECTION 2, is amended to read as follows: Sec. 2.
Unlawful Deviate Conduet: (a) A person who knowingly or
intentionally causes another persen to perform or submit to
deviate sexual conduct when;

(1) the other person is compelled by force or imminent
threat of force;

(2) the other person is unaware that the conduct is occur-
ring; or

(3) the other person is so mentally disabled or deficient
that consent to the conduct cannot be given;

commits criminal deviate conduct, a Class € B felony. How-
ever, the offense is a Class B A felony if it is committed by us-
ing or threatening the use of deadly force that ereatos & sub-

165




PuBLic LAw No. 840

stantial risk of serious bodily injury $o the eiher person;
while armed with a deadly weapon. x

(b) A person who; under eireumstanees not eovered
mt;e.nloftl?isehaptexo;subseeﬁoam#%ueﬁz
knowingly or intentionally causes penetration, by an object

or any other means, of a the gex organ )
or anus of a
person when: nother

(1) the other person is compelled by £ ‘
threat of force; P y force or imminent

(2) . the other person is unaware that the conduct is oc-
curring; or

(8) the other person is so mentally disabled ici
, or def;
that consent to the conduct cannot be given; felent

commits criminal deviate conduct, a Class ¢ B felony. However,
the offense is a Class B A felony if it is committed by using
or thfeatening the use of deadly force that ereates a substan-
Mﬂskpiseﬁeasbedﬂyin}usytetheetherpem, or while
armed with a deadly weapon.

SECTION 88. IC 85-42-4-3, as added by Acts 1976, P.L.
14§, SECTION 2, is amended to read as follows: Seec. 3.
Child Melesting, (a) A person who, with a child under the
age of twelve (12) years of age, performs or submits to
sexual intercourse or deviate sexual conduct commits child
molesting, a Class B felony. However, the offense is a Class
A felony if it is comnmitted by using or threatening the use
of c!eadly force that ereates & substantial risk of serious bod-
#ly injury to the child, or while armed with a deadly weapen.

(b) A person who, with a child under the age of twelve
(12) years of age, performs or submits to any fondling or
touching, of either the child or the older person, with intent
to arouse or to satisfy the sexual desires of either the child
or the older person, commits child molesting, a Class C felony.
However, the offense is 2 Class A felony if it is committed
by using or threatening the use of deadly force that ereates
aqubstmﬁal:i&kofmﬁwsbedﬂyin}u;ytetheehﬂd,or
while armed with a deadly weapon.

.(c) A.person sixteen (16) years eld of age or older who,
with a child twelve (12) years old of age or clder but under
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the age of sixteen (16) years of age, performs or submits
to sexual intercourse or deviate sexual conduct commits child
molesting, a Class C felony. However, the offense is a Class
B A felony if it is committed by using or threatening the use
of deadly force that ereates a substantial risk of serious bodily
injury to the ehild, or while armed with a deadly weapon.

(d) A person sixteen (16) years old of age, or older who,

with a child twelve (12) years eld of age or older but under

the agc of sixteen (16) years of age, performs or submits
to any fondling or touching, of either the child or the older
person, with intent to arouse or to satisfy the sexual desires
of either the child or the older person, commits child molest-
ing, a Class D felony. However, the offense is a Class B
felony if it is committed by using or threatening the use
of deadly force that creates & substantial risk of scrious
bodily injury to the ehild, or while armed with a deadiy
weapon.

(e) It is a defense that the elder accused person rea-
sonably believed that the ckild was sixteen (16) years eold
of age or older at the time of the conduct.

(f). It is a defense that the child is or has ever been
married.

SECTION 39. IC 35-42, as added by Acts 1976, P.L. 148,
SECTION 2, is amended by gdding a NEW chapter & to
read as follows:

Chapter 6. Robbery.

Sec. 1. A person who knowingly or intentionally takes
property from another person or from the presence of another
person:

(1) by using or threatening the use of force on any per-
son; or
(2) by putting any person in fear;

commits robbery, a Class C felony. However, the offense is
& Class B felony if it is committed while armed with & dead-
ly weapon, and a Class A felony if it results in either bodily
injury or serious bodily injury to any other person.

SECTION 40. "IC 85-48-1-1, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 1. Ar-
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som (a) A person who, by means of fire or explosive,
knowingly or intentionally damages:

(1) a dwelling of another person without his consent;

(2) property of any person under circumstances that en-
danger human life: or

(8) property of another person if the pecuniary loss is
at least twenty thousand dollars ($20,000) ;

commits arson, a Class € B felony. However, the offense is a
Class B A felony if it results in either bodily injury ¢e another
pesson&adaGlassBieloay#ituMhorserious hod-
ily injury to anether any other person.

(bd A person who, with intent to injure person or damage
property, unlawfully detonates places an explosive commits
arson, a Class & B felony. However, the offense is a Class
B A felony if it results in either bodily injury to another per-
son and a Class B felony if it results in or serious bodily in-
jury to another any other person.

(¢) A person who; commits arson for hire; ¥ielates subsee-
tion {(a) or <{b) of this section commits a Class B felony.
However, the offense is a Class A felony if it results in
bodily injury to enether any other person.

SECTION 41. IC 85-43-1-2, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec. 2.
Mischiefs A person who:

(1) recklessly, knowingly, or intentionally damages prop-
erty of another person without his consent; or

(2) knowingly or intentionally causes another to suffer
pecuniary loss by deception or by an expression of intention
to injure another person or to damage the property or
to impair the rights of another person; under eireumstanses
not amounting to theft;

commits eriminal mischief, a Class B misdemeanor. However,
the offense is a Class A misdemeanor if the pecuniary loss
is at least two hundred fifty dollars ($250) but less than
two thousand five hundred dollars ($2,500), and a Class D
felony if (i) the pecuniary loss is at least two thousand five
hundred dollars ($2,500), (ii) the damage causes a substantial
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i'nte'rruption or impairment of utility service rendered to the
public, or (iii) the damage is to a public record.

SECTION 42. IC 85-48-2-1, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec. 1.
Burglary: A person who breaks and enters the building or
structure of another person, with intent to commit a felony in
it, commits burglary, a Class B C felony. However, the offense
is a Class € B felony if it is committed while armed with a
deadly weapon, or if the building or structure is & dwelling, and
a Class B A felony if it results in either bodily injury te
any other person; end a Class B felony if it results in or
serious bodily injury to any other person.

SECTION 43. IC 85-43-2-2, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec. 2.
Trespasss (a) A person who:

(1) not having a contractual interest in the property,
knowingly or intentionally enters the rea! property of an-
other person after having been denied entry by the other
person or his agent;

(2) not having a contractual interest in the property,
knowingly or intentionally refuses to leave the real property

of another person after having been asked to leave by the
other person or his agent;

(8) accompanies another person in a vehicle, with knowl-
edge that the other person knowingly cr intentionally is
exerting unauthorized control over the vehicle; or

(4) otherwise knowingly or intentionally interferes
with the possession or use of the property of another person
without his consent and under cireumstances not amounting
to thefi; or

(5) not having a contractual interest in the property,
knowingly or intentionally enters the dwelling of another
person without his consent ;

commits criminal trespass, a Class A misdemeanor.

(b) A person has been denied entry within the meaning
under subdivision (a)(1) of this section when he has been
denied entry by means of :

(1) personal communication, oral or written; or

169

A R R ke SR e T s -



PusLic Law No. 340

(2) posting or exhibiting a notice at the main entrance
&nd in a manner that is either prescribed by law cr likely
to come to the attention-of the public.

SECTION 44. IC 85-43-4-1, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Seec. 1.
Definitien. (a) As used in this chapter, “exert control over
property” means to obtain, take, carry, drive, lead away, con-
ceal, abandon, sell, convey, encumber, or possess property,
or to secure, transfer, or extend a right to property.

(b) Under this chapter, a persor’s control over property
of another person is “unauthorized” if it is exerted:

(1) without the other person’s censent ;

(2) in & manner or to an extent other than that to which
the other person has consented;

(3) by transferring or encumbering other property while
failing to disclose a lien, adverse claim, or other legal im-
pediment to the erjoyment of that other property;

(4) by creating or confirming a false impression in the
other person;

(5) by failing ie correct a faise impression that the per-
son knows is influencing the other person, if the person

stands in a relationship of special trust to the other per-
son;

(6} by promising performance that tise person knows will
not be performed;

(7) by expressing an intention in damage the property
or impair the rights of any other person; or

(8) by transferring or reproducing recorded sounds,
without consent of the swner of the master recording, with
intent to distribute the reproductions for a profit.

SECTION 45. IC 35-43-4-2, ag added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 2.
Theft: A person who knowingly or intentionally exerts unau-
thorized contro! over property of another person, with intent
eithepﬁ}temept,use;e;%e;dprepep&yefaao&he;
to deprive the other person se as to appropriate any pertien
of any part of its value or use, or benefit or {(ii) to return
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prope! of another person only after payment of a reward
m%hﬁmiéemﬁen;knew&nglye:intenﬁen&ﬂyexe&seen—
trel over that property eithers (1) in a manner or {0 an
e*teatothe;thanthattewhiehtheetheppefsonh@eo?-
sentede%byereaﬁngereenﬁm&ngaialsempgemnm
the other person; {3) by t;ansﬁe@;ing.e; eneumbeaag.ethep
prepertywhﬂeiaﬁing&ediselef;eaken;advepseeh%op
mmm&mm&eeﬂmtd.&ha&e&aw
ty; {4) by failing o eorrect a false imppess*gnthathe.lmov?s
isinﬁaeneingtheotheppepseniihessands.g;atelauensh*p
oispeeialtmsttethatpepsen—;{%bypmmxsmgpe#am
that he knews will not be performed; or {8) by expressing
&niaten%ienteiaéu;eaayothe;pe;seae;todamaget_he
property or impair the rights of any ether persony commits
theft, a Class D felony.

SECTION 46. IC 35-43-4-3, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec.. 3.
Cenversion. A person whoy under eireumstanees not a.meuatmg
to theft; knowingly or intentionally exeris unauth.ornzed con-
trol cver property of another person either: 1) in a manner
o;teaaextentethe&thanthattowhiehthezhls?.pem:

onsented; - by ereating or confirming a impros

:izsaeia the ethe?pevsem £3) by t:ans£e:=ri§g or eneamben.-ng
ether property while failing {o disclose a lien; adverse elaim;
oretheplegalimpedimeﬂ%tetheenéement;eithgtet-hep
propertﬁﬂ-}byfailéngteemee%aialsefmpmenfhat
beknowsisiaﬂueaei-ngtheetheppemaithestmds'iga
relationship of speecial trust to that person; {5) by promising
performance that he knows will not be performed; or (6)
byammssinganinteatieate%n&ugaaye&he;pmept?
damagethepmpe;%ywimpa#theagh&gef&nye&h@;m
commits criminal conversion, a Class A misdemeanor.

SECTION 47. IC 35-43-4-4, as added by Acts 1976, P.L.
148, SECTICN 3, is amended to read as follows: Sec. 4.
Evidence: (a) The price tag or price max_‘king on pr?pei'ty
displayed or cffered for sale constitutes prima facie evidence
of the value and ownership of the property.

(b) Evidence that a person:
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(1) altered, substituted, or transferred s label, price tag,
or price marking on property displayed or offered for sale
or hire; or

(2) transferred property displayed or offered for sale or
hire from the package, bag, or container in or on which
the property was displayed or offered to another package,
bag, or container;

constitutes prima facie evidence of intent to withheld the

property so as to appropriate a portion deprive the owner
of the property of a pari of its value.

(c) Evidence that a person:

(1) concealed property displayed or offered for sale or
hire; and

(2) removed the property from any place within the bus-
iness premises at which it was displayed or offered to a
point beyond that at which payment should be made;

constitutes prima facie evidence of intent to writhheld the

property so as to appropriate a portien deprive the owner
of the property of a part of its value.

(d) Except as provided in subsection (e) of this section,
evidence of failure to perform as promised, by itseif, dces
not constitute evidence that the promiscr kmew that the
promise would not be performed.

(e) Except as provided in section 6(b) of this chapter,
& person who has insufficient funds in or no account with
& drawee credit institution and who makes, draws, or utters

& check, draft, or order for payment on the credit institution
may be inferred:

(1) to have known that the credit institution would refuse

pa‘si'ment upon presentment in the usual course of business;
an

(2) ) to have intended to acecept so as to appropriate a
peptlfm of its value deprive the owner of any property
acquired by making, drawing, or uttering the check, draft,

o:t order for payment of a part of the value of that prop-
erty.
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(f) Evidence that a person, after renting or leasing a
any property moter vehicle under a written agreement provid-
ing for the return of the wvehicle property to a particular
place at a particular time, failed to return the vehiele property
to the place within seventy-two (72) hours after the agreed
time constitutes prima facie evidence that he exerted unauth-
orized control over the wvehicle property $o an extent other
than that to whizh the lessor had eonsented.

SECTION 48. IC 35-43-4-5, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec. 5.
Defenses: (a) An owner in possession of encumbered property
does not commit a crime under this chapter, as against a
person having only a security interest, by removing or other-
wise dealing with the property contrary to the terms of the
security agreement, even if title is in the credit institution
under a mortgage, conditional sales contract, or bailment
lease.

(b) A maker or drawer:

(1) who has an account in a credit institution but does
not have sufficient funds in that account; and

(2) who makes, draws, or utters a check, draft, or order
for payment on the credit institution;

does not commit a crime under this chapter if he pays the
credit institution the amount due, together with protest fees,
within ten (10) days after receiving netice that the check,
draft, or order has not been paid by the credit institution.
Notice sent to either (i) the address printed or written on
the check, draft, or order or (ii) the address given in writing
to the recipient at the time the check, draft, or order was
issued or delivered constitutes notice that the check, draft,
or order has not been paid by the credit ianstitution.

(c) A person who transfers or reproduces recorded sounds
in connection with a broadcast or telecast, or for archival
purposes, does not commit a crime under this chapter, even
if he does not have the consent of the owner of the master
recording.

SECTION 49. IC 35-43-5-1, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec. 1.
Definitions: As used in this chapter:
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“Coin machine’”’ means a coin box, vending machine, or
other mechanical or electronic device or receptacle designed:

£ (1) to receive a coin, bill, or token made for that pur-
pose; and

£ii)-(2) in return for the insertion or deposit thereof,
automatically to offer, provide, or assist in providing or
to permit the acquisition of some property.

“Credit card” means an instrument or device; {whether
known as a credit card; or charge plate, or by any other
name;) issued by an issuer for the use by or on behalf of
the credit card holder in obtaining property.

“Credit card holder” means the person to whom or for
whose benefit the credit card is issued by an-issuer.

“Entrusted property” means property held in a fiduciary
capacity or preperty placed in charge of a person engaged
in the business of transporting, storing, lending on, or other-
wise holding property of others.

“Makes: “Make” means to draw, prepare, complete, or alter
any writing written instrument in whole or in part.

“Public relief or assistance” means any payment made,
service rendered, hospitalization provided, or other benefit
extended to a person by a governmental entity from public
funds; ineluding; and includes poor relief, direct relief, unem-
ployment compensation, and any other form of support or
aid.

“Slug” means an article or object that is capable of being

deposited in a coin machine as an improper substitute for
a genuine coin, bill, or token.

“With intent to defraud” means with inten! to cause; by
some form of deception; another percon to assume; create,
oonfea#aasfe&bse,ostem&teanght,ebhgatmn,e;pew—
er with respect o any person or property,

“Writing”: “Written instrument” means a paper, document,
or other instrument containing written matter;; and includes
money, coins, tokens, stamps, seals, credit cards, badges, trade
marks, medals, or other objects or symbols of value, right,
privilege, or identification.
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SECTION 50. IC 35-43-5-2, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec. 2.
Forgery. A person who, with intent to defraud, makes or
utters a writing written instrument in such a manner that
the writing it purports to have been made:

(1) by another person;
(2) atanother time;
(3) with different provisions; or

(4) by authority of one who did not give authority;
commits forgery, a Class C felony.

SECTION b1. IC 85-43-5-8, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 3.
Deception. (a) A person who:

1) with intent to defraud another persen, damages
property; or

{2) with intent to defraud his creditor of purcharer; con-
eeals; encumbers; or transfers property

eommits a Class D felens
b} A persen who+

(1) being an officer, manager, or other person participat-
ing in the direction of a credit institution, knowingly or
intentionally rece¢ives or permits the receipt of a deposit
or other investment, knowmg that the institution is in-
solvent;

(2) knowingly or intentionally issues or delivers a check,
draft, or other order on a credit institution or person for
the payment of money or other property, knowing that it
will not be paid or honored by the drawee;

(8) knowingly or intentionally makes a false or mislead-
ing written statement with intent to obtain any public re-
lief or assistance or other property; or

(4) knowingly or intentionally fails to report a material
change in his family or financial condition or ability to pay

after having properly obtamed any public relief or assist-
ance;
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£4)- (5) misapplies entrusted property, property of a gov-
e.mmental entity, or property of a credit institution, under
elrcumstanees not amounting $o theft; in a manner that he
knows is unlawful or that he knows involves substantial
risk of loss or detriment to either the owner of the prop-
erty or to a person for whose benefit the property was
entrusted ; ‘

€6) (6) knowingly or intentionally, in the regular course
of })usiness+, either (i) uses or possesses for use a false
weight or measure or other device for falsely determining
or recording the quality or quantity of any commodity;
or (ii) sells, offers, or displays for sale or delivers less than
the represented quality or quantity of any commodity;

46} (7) with intent to defraud another person furnishing
electricity, gas, water, telecommunication or cable TV
service, or any other utility service, avoids a lawful charge
for that service by scheme or device or by tampering with
facilities or equipment of the person furnishing the service;

D g8) with intent to defraud, misrepresents the identity
of himself or another person or the identity or quality of
property;

{8?- (9) with intent to defraud an owner of a coin ma-
chine, deposits a slug in that machine; or

(10) ) with intent to enable himself or another person to
deposit a slug in a coin machine, makes, possesses, or dis-
poses of g slug; or

48) knowingly or intentionally (11) disseminates to the
public an advertisement that he knows is false, misleading,
or deceptive o the publie, with intent to promote the pur-
chase or sale of property or serviees or the acceptance of
employment ;

commits deception, a Class A misdemeanor.

e} (b) With respect to elause {b){2) subdivision (a)(2)
9f this section, evidence that a person has insufficient funds
In or no account with a drawee credit institution constitutes
prima facie evidence that he knew that the check, draft, or
order would not be paid or honored. However, if the person
has an account in a drawee credit institution but does not
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have sufficient funds in that account, he does not commit a
crime under this chapter if he pays the credit institution the
amount due, together with protest fees, within ten (10) days
after receiving notice that the check, draft, or order has not
been paid by the credit institution. Notice sent to either (i)
the address printed or written on the check, draft, or order or
(ii) the address given in writing to the recipient at the time
the check, draft, or order was issued or delivered constitutes
notice that the check, draft, or order has not been paid by
the credit institution.

£d) (¢) In determining whether an advertisement is false,
misleading, or deceptive under elause {b}{9) subdivision (a)
(11) of this section, there shall be considered, among other
things, not only. representations contained or suggested in
the advertisement, by whatever means, including device or
sound, but also the extent to which the advertisement fails
to reveal material facts in the light of the representations.

SECTION 52. IC 35-43-5-4, as added by Acts 1976, P.L.
148, SECTION 3, is amended to read as follows: Sec. 4. Gredit

Card Deception A person who:

(1) with intent to defraud, obtains property by+ (i) using
& credit card, knowing that the credit card was unlawfully
obtained or retaineds, (ii) using a eredit card, knowing that
the credit card is forged, revoked, or expired;, (iii) using,
without consent, a credit card that was issued to another
person+ or, (iv) representing, without the consent of the
credit card holder, that he is the authorized holder of the
credit cards, or £{iv) (v) representing that he is the author-
ized holder of a credit card when the card has not in fact

been issued;

(2) being authorized by an issuer to furnish property
upon presentation of a credit card, fails to furnish the
property and, with intent to defraud the issuer or the
credit card holder, represents in writing to the issuer that
he has furnished the property;

(3) being authorized by an issuer to furnish property
upon presentation of a credit card, furnishes, with intent
to defraud the issuer or the credit card holder, property

upon presentation of a credit card, knowing that the credit

card was unlawfully obtained or retained or that the credit
card is forged, revoked, or expired:
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(4) not being the issuer, knowingly or intentionally sells
a credit card;

(6) not being the issuer, receives a credit card, knowing
that the credit card was unlawfully obtained or retained
or that the credit card is forged, revoked, or expired;

(6) with intent to defraud, receives a credit card as secur-
ity for debt; er

(7) receives property, knowing that the property was ob-
tained in violation of elause subdivision (1) of this section;

(8) with intent to defraud his credit or purchaser, con-
ceals, encumbers, or transfers property; or

(9) with intent to defraud, damages property;
commits fraud, a Class D feiony.

SECTION 53. IC 85-44-1-1, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 1.
Bribery (a) A person who:

(1) confers, offers, or agrees to confer on & public servant,
either before or after the public servant becomes appointed,
elected, or qualified, any property except property the
public servant is authorized by law to accept, with intent
to control the performance of an act related to the em-
ployment or function of the public servant;

(2) being a public servant, solicits, accepts, or agrees to
accept, either before or after he becomes appointed, elected,
or qualified, any property, except property he is authorized
by law to accept, with intent to control the performance
of an act related to his employment or function as a public
servant;

(3) confers, offers, or agrees to confer on a person any
property, except property the person is authorized by law
to accept, with intent to cause that person to control the
performance of an act related to the employment or func-
tion of a public servant;

(4) solicits, accepts, or agrees to accept any property, ex-
cept property he is authorized by law to accept, with intent
to control the performance of an act related to the employ-
ment or function of a public servant;

178

e oA TR I - o AR - SRS s

A AL L L e S LT

PuBLIC LAw No. 840

(5) confers, offers, or agrees to confer any property on
a person participating or officiating in, or connected with,
an athletic contest, sporting event, or exhibition, with in-
tent that the person shall will fail to use his best efforts in
connection with that contest, event, or exhibition;

(6) being a person participating or officiating in, or
connected with, an athletic contest, sporting event, or ex-
hibition, solicits, accepts, or agrees to accept any property
with intent that he shall will fail to use his best efforts in
connection with that contest, event, or exhibition;

(7) Dbeing a witness or informant in an official proceed-
ing or investigation, soclicits, accepts, or agrees fo accept
any property, with intent tos (i) withhold any testimony,
information, document, or things, (ii) avoid legal process
summoning him to testify or supply evidence;, or (iii)
absent himself from the proceeding or investigation to
which he has been legally summoned ; or

(87 confers, offers, or agrees to confer any property on
a witness or informant in an official proceeding or investi-
gation, with intent that the witness or informant: (i)
withhold any testimony, information, document, or things,
(ii) avoid legal process summoning the witness or in-
formant to testify or supply evidences, or (iii) absent him-
self from any proceeding or investigation te which the wit-
ness or informant has been legally summoned;

commits bribery, a Class C felony.

(b) It is not & no defense that the person whom the ac-
cused person sought to control was not qualified to act in the
desired way.

SECTION 54. IC 85-44-1-2, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 2. Offi-
eial Misconduet: A public servant who:

(1) knowingly or intentionally performs an act that he
is forbidden by law to perform;

(2) performs an act in exeess of his lawful autherity he
is not authorized by law to perform, with intent to obtain
any property for himself;
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(8) knowingly or intentionally solicits, accepts, or agrees
to accept from his appointee or employee any property
other than what he is authorized by law to accept as a
condition of continued employment; or

(4) knowingly or intentionally speeulates; wagers; ac-
quires, or divests himself of, a pecuniary interest in any
property, transaction, or enterprise, or aids another person
to do so, based on information obtained by virtue of his
office that official action that has not been made public is
contemplated; '

commits official misconduct, 2 Class A misdemeanor.

SECTION §5. IC 35-44-2-1, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 1.
Perjury: A person who makes a false, material statement
under oath or affirmation, befere & person authorized by
law to administer eath; knowing the statement to be false
or not believing it to be true, commits perjury, a Class D
felony.

SECTION 56. IC 35-44-2-2, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 2.
False Reporting: (a) A person who reports, by telephone,
telegraph, mail, or other written or oral communication, that
he or another person has placed or intends to place an
explosive or other destructive substance in a building or
transportation facility, knowing the report to be {false,
commits false reperting, a Class D felony.

(b) A person who:

(1) gives a false report of the commission of a crime
or gives false information in the official investigation
of the commission of a crime, knowing the report or infor-
mation to be false; or

(2) gives a false alarm of fire to the fire department
of a governmental entity, knowing the alarm to be false;

commits false reporting, a Class B misdemeanor. However,
the offense is a Class A misdemeanor if it substantially
hinders any law enforcement process or if it results in harm
to an innocent person.

SECTION 57. IC 35-44-2-3, as added by Acts 1976, P.1.
148, SECTION 4, is amended to read as follows: Sec. 8.
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Impersonation of a Publie Servant A person who falsely
represents himself as a public servant, with intent to mislead
and induce another person to submit to false official authority
or otherwise to act to his detriment in reliance on the false
representation, commits impersonation of a public servant,
a Class A misdemeanor.

SECTION 58. IC J35-44-2, as added by Acts 1976, P.L.
148, SECTION 4, is amended by adding a NEW section 4
to read as follows: Sec. 4. (a) A public servant who knowing-

ly or intentionally:

(1) hires an employee for the governmental entity that
he serves; and

(2) fails to assign to the employee any duties, or assig"ns
to the employee any duties not related to the operation
of the governmental entity;

commits ghost employment, a Class D felony.

(b) A public servant who knowingly or intentionally as-
signs to an employee under his supervision any duties not
related to the operation of the governmental entity that he
serves commits ghost employment, a Class D felony.

(¢c) A vperson employed by a governmental entity who,
knowing that he has not been assigned any duties to perform
for the entity, accepts property from the entity commits ghost
employment, a Class D felony.

(d) A person employci by a governmental entity w.ho
knowingly or intentionally 1ccepts property from the ent.xty
for the performance of du.ies not related to the operation
of the entity commits ghost employment, a Class D felony.

(e). Any person who accepts property from a governmental
entity in violation of this section and any pub}ic aervar}t
who permits the payment of property in violation of this
gection are jointly and severally liable to the governmental
entity for that property. The attorney general may bring
a civil action to recover that property in the county whel-'e
the governmental entity is located or the person or publie
servant resides.

SECTION 59. IC 35-44-3-1, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 1.
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Definition: As used in chis chapter, “lawful detention” means
arrest, custody following surrender in lieu of arrest, detention
in any facility for custody of persons under cherge or con-
viction of & erime an offense or alleged or found to be delin-
quent, detention under a law authorizing civil commitment
in lieu of criminal proceedings or authorizing such detention
while criminal proceedings are held in abeyance, detention
for extradition or deporfation, or custody for purposes
incident to the foregoing including transportation, medical
diagnosis or treatment, court appearances, work and recre-
ation, or any other detention for law enforcement purpeses;
but it does not include supervision of a person on probation

or parole or constraint incidental to release with or without
bail.

SECTION 80. IC 385-44-3-2, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 2.
Ascsisting a Griminal: A person not standing in the relation
of parent, child, or spouse to another person who has com-
iitted a crime or is a fugitive from justice who, with intent
to hinder the apprehension or punishment of the other
person, harbors, conceals, or ctherwise assists the persen

commits assisting a criminal, a Class A misdemeanor. How-
ever, the offense is:

(1) a Class D felony if the person assisted has committed
a Class B, Class C, or Class D felony.; and

(2) a Class C felony if the person assisted has committed

murder or a Class A felony, or if the assistance was pro-
viding a deadly weapon.

SECTION 61. IC 85-44-3-3, a8 added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 3.
Resisting Law Enforcement. A person whe knowingly or
intentionally:

(1) knowingly or intentionally; and forciblyy renists,
obstructs, or interferes with a law enforcement officer or
a person assisting the officer while the officer is iawfully
engaged in the execution of his duties as an officer;

(2) knowingly eor intentionally; and forcibly, resists,
obstructs, or interferes with the authorized service or

execution of a civil or criminal process or order of a court;
or
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(3) lenowingly er intentionally flees from a law enfox"ce-
ment officer after the officer has, by visible or ‘audxble
means, identified himself and ordered the person to stop:

commits resisting law enforcement, a8 Class A misdemeanor.

However, the offense is a Class D felony if, whil.e c(_bmmittipg
it, the person draws or uses & deadly weapon or inflicts bodily
injury on another person.

SECTION 62. 1C 95.44-3-4, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follqws: Sec 4.
Tampering: (3) A person who knowingly or mtentlgmlly
induces, by threat, coercion, or false statement, a ?Jltnegs
or informant in an official proceeding or investigation to:

(1) withhold any testimony, informaticn, document, or
thing; :

(2) avoid legal process summoning him to testif¥ or
supply evidence; or

(8) absent himself from & proceeding or investigation to
which he has been legally suramoned ; »

commits tampering, a Class D felony.
(b) A person who:

(1) alters, destroys damages, or removes any recqrd,
document, or thing, with intent to preven.t _11: from befng
produced or used as evidence in any official proceeding
or investigation;

(2) makes, presents. or uses & false record, documgnt,
or thing with intent that the record; d«seur?ent, or thing,
material to the point in quesiion, appear in evidence ip
an official proceeding or investigation to mislead a public

servant; or

(3) communicates, directly or indirectly, .with. a juror
otherwise than as authorized by law, with .mtent to
influence the juror regarding any matter that is or may
be brought before the juror;

commits tampering, & Class A misdemeanor.

SECTION 68. IC 35-44-8-5, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. b.
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Esecape: A person who intentionally flees from lawful
detention or intentionally fails to return to lawful detention
following temporary leave granted for a specified purpose
or limited period :ommits escape, a Class D felony. However,
the offense is a Class C felony if, while committing it, the
person draws or uses a deadly weapon or inflicts bodily injury
on another person.

SECTION 64. IC 35-44-3-6, as added by Acts 1976, P.L.
148_, SECTION 4, is amended to read as follows: Seec. 0.
Failure to appear (a) A person who, having been released
from lawful detention on condition that he appear at a
gpecified time and place in connection with a felony charge
of a crime, intentionally fails to appear at that time and
plaeeeemmitsa@lassbieleayeveniiheismtmﬁe%ed
eithefelenyvéthwhiehhewaseﬁginaﬂg;eharged,

4b) A yerson who, having been released from lawful
detention ¢n eondition that he eppear at a speeified time
and place in conneetion with a misdemeaner charge; inten-
tentionally fails to appear at that time and place commits
failure to appear, a Class A misdemeanor even if he is not
eonvieted of the misdemeanor with which he was eriginally
eharged. However, the offense is a Class D felony if the
charge was a feiony charge.

(b} It is no defense that the accused person was not
convicted of the crime with which he was originally charged.

(¢) This section does not apply to obligations to appear

incident to release under suspended sentence or on probation
or parole.

SECTION 65. IC 85-44-3-7, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: See. 7.
Refusal to aid an Officer: A person who, when ordered by
a law enforcemert officer to assist the officer in the execution
of the officer’s duties, knowingly or intentionally, and without
a reasonable cause, refuses to assist commits refusal to aid
an officer, a Class B misdemeanor.

SECTION 66. IC 35-44-3-8, as added by Acts 1976, P.L.
148, SECTION 4, is amended to read as follows: Sec. 8.
Qbstmeting & Firefighter, A person who knowingly or
intentionally impedes obstructs or interferes with a fire.
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fighter fireman performing or attempting to perform his
emergency functions or duties as a firefigchter fireman
commits ebstructing a fireman, & Class A misdemeanor.

SECTION 67. IC 35-44-8.9, as added by Acts 1576, P.L.
148, SECTICN 4, is amended to read as follows: Szec. 9.
Trafficking with an Inmate: A person who, withotit the prior
authorization of the person in charge of a penal facility,
knowingly or intentionally :

(1) delivers, or carries into the penal facility with intent
to deliver, an article to an inmate of the facility; or

(2) carries, or receives with intent to carry out of the
penal facility, an article from an inmate of the facility;

commits trafficking with an inmate, a Class A misdemeanor.
However, the offense is & Class D felony if the article is

a controlled substance as defined in 1C 35-48 or a deadly
weapon.

SECTION 68. IC 85-45-1-1, as added by Acts 1976, P.L.
148, SECTION b, is amended te read as follows: Sec. 1.
Definitions, As used in this chapter:

“Tumultuous end wielent conduct” means conduct that re-
sults in, or is likely to result in, serious hodily injury to
& person or substantial damage to property.

“Unlawful assembly” means an assembly of five (5) or
more persons whose common object is to commit an unlawful
act, or a lawful act by unlawful means. Prior concert is not
nlecessary to form an unlawful assembly.

SECTION 69. IC 85-45-1-2, as added by Acts 1976, P.L.
148, SECTION 6, is amended to read as follows: Sec. 2.
Rieting: A person who, being a member of an unlawful
assembly, recklessly, knowingly, or intentionally engages in
tumultuous and sdelent conduct commits rioting, & Class A
misdemeanor. However, the offense is a Class D felony if
it is committed while armed with a deadly weapon.

SECTION 79. IC 85-45-1-8, as added by Acts 1976, P.L.
148, SECTION 5, is amended to read as follows: Sec. 8.
Disorderly Conduet: A person who recklessly, knowingly, or
intentionally:
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(1) engages in fighting or in tumultuous and wislent
conduct;

(2) makes unreasonable noise and continues to do so after
being asked to stop;

(8) disrupts a lawful assembly of persons; or
(4) obstructs vehicular or pedestrian traffic;
cominits disorderly conduct, a Class B misdemeanor.

SECTION 71. IC 85-45-2-1, as added by Acts 1976, P.L.
148, SECTION 5§, is amended to recd as follows: Sec. 1.
intimidation, (a) A person who communicates a threat to
another person, with the intent that the other person engage
in conduct against his will, commits intimidation, a Class
A misdemeanor. However, the offense is a Class D felony
if the threat is to commit a forcible feiony.

(b) “Threat” means an expression of intention to:

(1) unlawfully injure the person threatened or another
person or damage property;

(2) unlawfully subject a person to physical confinement
or restraint;

(3) commit a crime;

(4) unlawfully withhold official action, or cause such
withholding;

(§) unlawfully withhold testimony or information 'with
respect to another person’s legal claim or defense, except
for a reasonable claim for witness fees or expenses;

{6) {falsely expose the person threatened to hatred,
contempt, disgrace, or ridicule; or

(7) falzely harm the credit or business reputation of the
person threatened.

SECTION 72. IC 35-45-2-2, as added by Acts 1976, P.L.
148, SECTICON b, is amended to read as follows: Sec. 2.
Herassing Communiocations, A person who, with intent to
harass, annoy, or alarm another person but with no intent
of legitimate communication:
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(1) makes a telephcne csll, whether or not a conversation
ensues; with no intention of legitimate eemmunication; or

(2) communicates with a person, anonymously or other-
wise, by telegraph, mail, or other form of written com-
munication; with ne intention of legitimate eommunication;

commits harassment, a Class B misdemeanor.

SECTION 78. IC 85-45-2-3, as added by Acts 1976, P.L.
148, SECTION 5, is amended to read as follows: Sec. 3.
Unlawfal Use of a Party Liner (a) A person who knowingly
or intentionaliy:

(1) refuses to yield a party line upon request by another
person who states that he wishes to place an emergency
call from a telephone on that party line; or

(2) obtains the use of a party line by falsely stating that
he wishes to place an emergency call;

commits unlawful use of a party line, a Class B misdemeanor.

(b) “Party line” means a common telephone line for two
(2) or more subscribers.

~ (¢) “Emergency call” means a call in which the caller
reasonably believes that a human being or property is in
jeopardy and that prompt summoning of aid is essential.

SECTION 74. IC 85-45-3-i, as added by Acts 1976, P.L.
148, SECTION 5, is amended to read as follows: Sec. 1.
Boisoning Public Water: A person who recklessly, knowingly,
or intentionally poisons a public water supply commits
poisoning, & Class D felony.

SECTION 75. IC 85-45-3-2, as added by Acts 1976, P.L.
148, SECTION b5, is amended to read as follows: Sec. 2.
Littering, (a) A person who recklessly, knowingly, or
intentionally places or leaves refuse on property of another
person, except in $he eontainers a container provided for
refuse, commits littering, a Class B misdemeanor.

(b) “Refuse” means all includes solid and semi-solid
wastes and ineludes, dead arimals, and offal.

(¢) Evidence that littering was committed from a moving
vehicle other than a public conveyance is constitutes prima

187

A BT i, [TV SSRGS W s,

o R A A IS T D § v



PuBLIC LAw No. 840

facie evidence that it was committed by the operator of that
vehicle.

SECTION 76. IC 35-45-4-1, as added by Acts 1976, P.L.
148, SECTION 5, is amended to read as follows: Sec. 1.
Public Indeceney: (a) A person who knowingly or intention-
ally and, in a public place:

(1) engages in sexual intercourse;

(2) engages in deviate sexual conduct;

(8) appearsin a state of nudity; or

(4) fondles the genitals of himself or another person;
commits public indecency, a Class A misdemeanor.

(b) “Nudity” means the showing of the human male or
female genitals, pubic area, or buttocks with jess than =2
fully opaque covering, the showing of the female breast with
less than a fully opaque covering of any pertion part of the
nipple, or the showing of covered male genitals in a dis-
cernibly turgid state.

SECTION 77. IC 85-45-4-2, as added by Acts 1976, P.L.
148, SECTION b5, is amended tc read as follows: Sec. 2.
Prostitution. A person who knowingly or intentionally per-
forms, or offers or agrees to perform, sexual intercourse or
deviate sexual conduct for money or other property commits
prostitution, a Class A misdemeanor.

SECTION 78. IC 85-45-4-3, as added by Acts 1976, P.L.
148, SECTION 5, is amernded to read as follows: Seec. 8.
Patronizing a Prestitute. A person who knowingly or inten-
tionally pays, or offers or agrces to pay, money or other
property to another person for having engaged in, or on
the understanding that the other person will engage in, sexual
intercourse or deviate sexual conduct with the person or with
any other person commits patronizing a prostitute, a Cless
A misdemeanor.

SECTION 79. IC 85-45-4-4, as added by Acts 1976, P.L.
148, SECTION b, is amended to read as follows: Sec. 4.
Prometing Prostitution. A person who:

(1) knowingly or intentionally entices or compels another
person to become a prostitute:
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(2) knowingly or intentionally procures, or offers or
agrees to procure, a person for another person for the
purpose of prostitution;

(3) having control over the use of a place, knowingly
or intentionally permits another person to use the place
for prostitution;

(4) receives money or other property from a prostitute,
without lawful consideration, knowing it was earned in
whole or in part from prostitution; or

(5) knowingly or intentionally conducts or directs
another person to a place for the purpose of prostitution;

commits promoting prostitution, a Class C felony.

SECTION 80. IC 85-46-5-1, as added by Acts 1976, P.L.
148, SECTION b, is amended to read a3 follows: Sec. 1.
Definitions. As used in this chapter:

“Gain” means the direct realization of winnings.

“Gambling” means risking money or other pronerty for
gain, contingent in whole or in part upon lot, chance, or
the operation of a gambling devicey; but it does not include
participating in:

(1) bona fide contests of skill, speed, strength, or endur-

ance in which awards are made only to entrants or the

owners of entries; or in

(2) . bona fide business transactions that are valid under
the law of contracts.

“Gambling device” means:

4)(1) a mechanism by the operation of which a right
to money or other property may be credited, in return
for consideration, as the result of the operation of an
element of chance;; ’

£i)}(2) a mechanism that, when operated for a considera-
tion, does not return the same value or property for the
same consideration upon each operation,;

£iii}(3) a mechanism, furniture, fixture, construction, or
installation designed primarily for use in connection with
professional gamblingy;
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4iw)(4) a policy ticket or wheel ; and or

() & subassembly or essential part designed or intended
for use in connection with guch a device, mechanism,
furniture, fixture, construction, or installation.

In the application of this definition, an immediate and
unrecorded right to replay mechanically conferred on players
of pinball machines and similar amusement devices is pre-

sumned to be without value.

“Gambling information” means:

£45(1) a communication with respect to a wager made
in the course of professional gambiing; or

£i)(2) information intended to be used for professicnal
gambling. _

«profit” means a realized or unrealized benefit (other than

direct realization of winnings a gain) jneluding and includes
benefits from proprietorship or management and unequal
advantage in a series of transactiona.

SECTION 81. IC 35-46-5-2, as sdded by Acts 1976, P.L.

148, SECTION &, is amended to read as follows: Sec. 2.
Unlawful Gambling: A person who knowingly or intentionally
engages in gambling commits unlawful gambling, a Class B

misdemeanor.

SECTION 82. IC 85-45-5-3, as added by Acts 1976, P.L.

148, SECTION B, is amended to read as follows: Sec. 3.
Prosossional Gambling: {8} A person who knowingly or
intentionally aceepts oF offers to aceept for profit meney
oreﬂﬁuwpxepe&yﬁskeéingambliagotengagesin:

(1) engagesin pool-selling ;
(2) engagesin bookmaking;

(3) maintaining maintains, in a place accessible to the
public, slot machines, one-ball machines or veriants thereof,
pinball machines that award anything other than an
immediate and unrecorded right of replay, roulette wheels,
dice tables, or money Or merchandise pushcards, punch-

boards, jars, or spindles;

190

T LI

UG Ty

AT RN

T

NCSETETRT

PuBLic LAw No. 340

(4) eonducting conducts lotteries, gift enterprises, or

olic; i
2, icy or nimbers games, or selling sells chances therein;

(5) eenduetmg conducts any banking or percentage games
playefi with cards, dice, or counters, or aseepting accepts
any fixed share of the stakes therein; or ’

(6) aceepts, or offers to acce
pt, for prof.
property risked in gambling; profit, money or other

commits & Class A misdenicanor; exeept as i

I provided in
mtgen-(b%-(b%-:&pmhaﬁagapﬁormﬁeﬁenot;t
fesaem. ﬂﬁzmbkag or psometmg professional gambling, whe
wiolates this section commits a Class D felony.

.SECTION 83. IC 35-45-5-4, as added by Acts 1976, P.L. |

148, SECTION b5, is amended to read 2 -
. ] . a follows: Sec. 4.
Promoting Professional Gambling: (a)} A person who:

(1) knowingly or intentionall
y owns, manufactures,
sg:‘s;ﬁ,.nbug:, gells, rents, leases, repairs, or transportl:o :
ing device, or offers or i i in 2
I derion s solicits an interest in &

{2) before a race, game, conte

] y , st, or event on which -

bl{ng may be conducted, knowingly or intentionally tf::;-

l1:11ts: or receives ga.mbling infcrmation by any means‘ or
nowingly or intentionally installs or maintains equipn;ent

for the ¢ issi i ing i
Lo ransmission or receipt of gambling information;

commits & Class A misdemeanor; exeept provided
section {e)- {b) A person whe; o o in sub-

(3) having control over the use of

] i : a place, kn

;r mtexfltmnally permits another person go use thoewi;llfg
or professional gambling; commits o Class B misdemeanosy
except a8 provided in subsestion {6)+

© A baving @ pri setion - of tossional

g;’”“"ﬂ‘l. or prometing professional gembling who wiclates

commits promoting professional gambling, a Class D felony.

£3)(b) When a public utility is notified by a law enforce-

ment agency acting within its jurisdiction that any service,
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facility, or equipment furnished by it is being used or will
be used to violate this section, it shall discontirue or refuse

to furnish that service, facility, or equipment, and no
damages, penalty, or forfeiture, civil or criminal, shall may -

be found against a public utility for an act done in compliance
with such a notice. This subsection does mot prejudice the
right of a person affected by it to secure an appropriate
determination, as otherwise provided by law, that the gervice,
facility, or equipment should pot be discontinued or refused,
or should be restored.

‘SECTION 84. IC 35-46-1-1, as acdded by Acts 1976, P.L.
148, SECTION 6, is amended te riead as follows: See. 1.
Definitionss As used in this chapter:

“Dependent’” means:

(1) &n unemancipated person who has net reached the
age of is under eighteen (18) years of age; or

~ {2) =a person of any age who is mentally or physically
disabled.

“Support” means food, clothing, shelter, or medical care.

SECTION 85. IC 85-46-1-2, as added by Acts 1976, P.L.
148, SECTION 6, is amended to read as follows: Sec. 2.
Bigamy. (3) A person why, being married and knowing that
his spouse is alive, marries again commits bigamy, a Class
D felony.

(b) It is a defense that the accused person reasonably
believed that he was eligible to remarry.

SECTION 86. IC 385-46-1-8, as added by Acts 1976, P.L.
148, SECTION 6, is amended to read as follows: Sec. 8.
Incest, (a) A person eighteen (18) years old of age or older
who engages in sexual intercourse or deviate sexual conduct
with enother person, who when he knows that the other

person is his parent, stepparent, chiid, stepchild, grandparent,

grandchild, sibling, aunt, er uncle, or niece, or nephew,
commits incest, a Class D felony.

(b) It is a defense that the accused person’s otherwise
incestuous relation with another the other person is was

based on their marriage, that if it was valid where entered
intol
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SECTION 87. IC 35-46-1-4, as added by Acts 1976, P.L.
148, SECTION 6, is amended to read as follows: Sec. 4.
Megleet of a Dependent: (a) A person having the care,
custody; or control of a dependent who knowingly or inten-
tionally:

(1) places the dependent in a situation that may endanger
his life or health;

(2) abandons or cruelly confines the dependent;
(8) deprives the dependent of necessary support; or

(4) deprives the dependent of education as required by
law;

commits neglect of a dependent, a Class D felony.

(b) This section dses not apply to a person who, in the
legitimate practice of his religious belief, has provided
treatment by spiritual means through prayer, in lien of
medical care, to a dependent in his eare, custody, or control.

SECTION 88, IC 35-46-1-5, as added by Acts 1976, P.L.
148, SECTION §, is amended to read as follows: Sec. b.
Nonsupport of a Dependent Child: (a) A person who, being
able, intentionally fails to previde support t¢ his dependent
child commits nonsupport of a child, a Class D felony.
However; a child shall net be considered a negleeted child
er a child lacking proper support beeause a pareid or guardiany
in the legitimate practice of his roligious belief; provides
treatment by spiritual means through prayer in lieu of the

{b) Itis a defense that the child had abandoned the home
of his family without the consent of his pareni or on the
order of a court.

(c) It is not a defense that the child has abandoned the
home of his family if the cause of the child’s leaving is the
fault of his parent or parents,

(d) This section docs not apply to a person who, in the
legitimate practice of his religious belief, has provided
treatment by spiritual means through prayer, in lien
of medical care, to his dependent child,
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SECTION 89. IC 85-46-1-6, as added b A

’ A cts 1976, P.L.
3.318, SECTION 6, is amended t5 read aayfollows: g;ecP g
b ' of o Spouse. A person who, being able, inten-

onally fails to provide support to his spouse, whoe when

the spouse needs support, commit.
a Class D felony. 8 nonsupport ef a spouse,

SECTION 90. IC 35-46-1-7, as added by Acts 1976 P.L.
148, SECTION 6, is amended to read as follows: Sec. 7.
v : .of & Parent: (a) A person who, being financially
able, intentionally fails to provide support to his parent,
who when the pareat is unable to support himself, cormmits
Ronsupport of a parent, a Class A misdemeanor, ’

(b) It is a defense that the accused
person had not bee
:;550?? by ?hﬁtparex;t during the time he was a depemden:
d under eighteen (18) years of g
was unable to provide st‘lpport. % ulers the parent

SECTION 91. IC 85-46-1-8, g5 added by A
) cts 197 y L.

148, §EC:I‘ION 6, is amended to read asyfollows: gecPISh
Gonmbat. . ing %o the Delinquener of a Miner, A person
eig te.en (18) years eld of age or older who knowingly or
mteptxonally aids, induces, or causes g person under the age
:: e(;g;n‘tnee; 1() 18)I gegl;ssof age to commit an act of delinquency

ined by -5-7-4.1 commits 4 i in-
quency, a Class A misdemeanor. coniributing to delin

SECTION 92. IC 85-46-2-1, as added by Acts 1976, PiL.

148, SECTION 6, is amended to read as foil

8, S V 6, it follows: Sec. 1.
%:l?tw; of Gml Righis: {8} A person who knowingly or
in en.tlonally qenles to another persen, because of color, ereed
handicap, nationa? origin, race, religion, or sex, the full and’
gqual employment or use of the services, facilities, or goods
g:up%dwﬂievmad&ﬁea,m%ammt

.teasenessex,me,;eligien,eoloﬁereed,m&eap,'

mhenalo;igiaeemmitsaclaessmisdm . =

(1) an establfsbrﬁew that caters or offe
I v ers ih
facilities, or goods to the general public; or services,

(2). a publie oz gevernment housing project. owned or sub-
sidized by a governmental entity;
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. commits a civil rights violation, a Class B misdemeanor.

SECTION 93. IC 25-46-2, as added by Acts 1976, P.L.
148, SECTION 6, is amended by adding a NEW secticn 2
o read as follows: Sec. 2. A public servant having the duty
to select or summeoen persons for grand jury or trial jury ser-
vice who knowingly or intentionally fails to select or summon
a person, hecause of color, creed, handicap, national origin,
race, religion, or sex, commits discrimination in jury selec-
tion, a Class A misdemeanor.

SECTION 94. IC 85-46-8-1, as added by Acts 1976, P.L.
148, SBECTION &, is amended to vead as follows: See. 1.
Harbering a Nop-immunized Dog., A person who knowingly
or intentionally harbors a dog that is over the age of six
(6) months and not immiinized against rabies commite
harboring a non-immunized dog, a Class A C infraction. How-
ever, the offense is a Ciass B misdemeanor if thé dog causes
bodily injury by biting & person.

SECTION 95. IC 85-48-1-1, as added by Acts 197¢, P.L.
148, SECTION 7, is amended to read as follows: See. 1.
Definitions: As used in this article:

“Administer” mesns the direct application of a controlled
substance, whether by injecticn, inhalation, ingestion, or any
other mears, to the body of a patient or researck subject
by: v
{1) a practitioner or by his authorized agent; or

(2) the patient or research subject at the direction and
in the presence of the practitioner. :

“Agent” means an authorized person who gcts on behalf
of or at the direction of a manufacturer, distributor, or
dispenser; but it does not include & cemimon or contract car-
rier, public warehouseman, or ciaployee of the carrier or
warehouseman.

“Board” menus refers to the Indiana stite board of
pharmacy. -

“Controlled substance” means a drug, substance, or immedi-
ute precursor listed in schedules I through schedule i, II,
IIL IV, or V of I1C 35-48-2.
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“Counterfeit substance” means a controll
yvhth, or the container or labeling of which, wii:o:tu giﬁzﬁ
lzatlon,. beax:s the trade mark, trade name, or other identify}ng
mark, imprint, number, or device, or any likeness thereof
of a manufacturer, distributor, or dispenser other than the,

person who in fact manufact istri .
the substance. ured, distributed, or dispensed

“Delivery” means the an actual i

i | y or constructive, er
atzempted transfer from one person to another of a controlled
substance, whether or not there is an agency relationship.

“Dispense” means to deliver a controiled substan
:\xlfr;‘xmate user or ‘rgsearch subject by or pursuant to thcee l:gva:;
order of a Practxtloner, ineluding; and includes the prescrib-
ing, administering, packaging, labeling, or compounding
necessary to prepare the substance for that delivery.

[ : - ” ¥ 8.4
Dispenser” means a practitioner who dispenses.

“Distribute” means to deliver other th ini
: . X an b i
or dispensing a controlled substance. y administering

“Distributor” means a person who distributes.

“Drug” means ) substanees a substance:

ég recogniized as d-rugs a drug in the official United
teg. Pharmacopoeia, official Homeopathic Pharma-

fopoeia of the United States, or official National Formu-

lary, or any supplement to any of them:

£ii- substanees

-(2),,* intended for use in the diagnosis, cure, mitigation,
treatment, or prevention of disease in man or animals;
£iii) substances {oither than food)

(3) intended to affect the structure or any function of

the body of man human bein i : i
. RgS or animals; and {v) sub-

(4) intended for use as a component of any agticle sub-

stance specified in clause {i)y (i v
(2), or (3) of this definition. i), (i) subdivision (1),

It does not include devices or thei
: r componen 5T
accessories, nor does it include food. P ts, parts, o
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“Immediate precursor” means a substance which the board
has found to be and by rule designates as being the principal
compound commonly used or produced primarily for use, and
which is an immediate chemical intermediary used or likely
to be used in the manufacture of a controlled substance, the
control of which is necessary to prevent, curtail, or limit
manufacture.

“Manufacture” means the production, preparation, propa-
gation, compounding, conversion, or processing of a controlled
gubstance, either directly or indirectly by extraction from
gubstances of natural origin, er independently by means of
chemical synthesis, or by a combination of extraction and
chemical synthesis, and includes any packaging or repackag-
ing of the substance or labeling or relabeling of its containery
except that this term. It does not include the preparation
or compounding of a controlled substance by an individual
for his own use or the preparation, compounding, packaging,
or labeling of a controlled substance:

(1) by a practitioner as an incident to his administering
or dispensing of a controlled substance in the course of
his professional practice; or

(2) by a practitioner, or by his authorized agent under
his supervision, for the purpose of, or as an incident to,
research, teaching, or chemical analysis and not for sale.

“Marijuana” means all parts any part of the plant Cannabis
sativa L., whether growing or mnot; the seeds thereof; the
resin extracted from any part of the plant, e including
hashish; and every any compound, manufacture, salt, deriva-
tive, mixture, or preparation of the plant, its geeds or resin.
It does not include the mature stalks of the plant;; fiber
produced from the stalks;; oil or cake made from the seeds
of the plant;; any otiter compound, manufacture, galt, deriva-
tive, mixture, or prepsration of the mature gtalks (except
the resin extracted therefrom),; fiber, oil, or cake; or the
sterilized seed of the plant which is incapable of germination.

“Narcotic drug” means any of the following, whether
produced directly or indirectly by extraction from substances
of vegetable origin, er independentiy by means of chemiecal
gynthesis, or by a combination of extraction and chemical
synthesis:
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(1) Opium and opiate, and any salt, compound, derivative,
or preparation of opium or opiate.

(2) Any salt, compound, isomer, derivative, or prepara-
tion thereof which is chemically equivalent or identical with

to any of the substances referred to in elause subdivision
(1) of this definition, but not including the isoquinoline
alkaloids of opium. ‘

(3) Opium poppy and poppy straw.

(4) Coca leaves and any salt, compound, derivative, of
coca leaves, and any salt, compound, isomer, derivative,
or preparation thereof which is chemically equivalent or
identical with to any of these substances, but not including
decocainized coca leaves or extraction of coca leaves which
do not contain coeaine or ecgonine.

“Opiate” means & substance having an addiction-forming
or addiction-sustaining liability similar to morphine or being
capable of conversion into a drug having addiction-forming
or addiction-sustaining liability. It does not include, unless
specificelly designated as controlled under ehapter 2, section
1 of this article IC 35-48-2, the dextrorotatory isomer of
§-methoxy-n-methylmorphinan and its salts (dextrciethor-
phan). It does include its racemic and levorotatory forms.

“Opium poppy” means the plant of the species Papaver
somniferum L., except its seeds.

“Poppy straw” means all parts any part, except the seeds,
of the opium poppy, after mowing.

“Practitioner” meanss 1) a physician, dentist, veteri-
narian, scientific investigator, er ether person licensed,
registered or othorwise permitted to distribute; dispense, con-
duet researck with respeet to or to edwninister a eontrolled
substance in the course of professional practice or research
in this state; or {2) a pharmacy, hospital, or other institution
or individual licenzed, registered, or otherwise permitted to
distribute, dispense, conduct research with respect to, or to
administer a controlled substance in the course of professional
practice or research in this state Indiana.

“Production” includes the manufacture, planting, cultiva-
tion, growing, or harvesting of a controlled substance.
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“Ultimate user” means a person who lawfully possesses
a controlled substance for his own use, o for the use of
a member of his household, or for administering to an animal
owned by him or by a member of his household.

Chapter 2. Classification of Drugs.

Sec. 1. Authority to Control. (a) The Indiana state hoard
of pharmacy shall administer this article and may recom-
mend to the general assembly the addition, deietion, or re-
scheduling of all substances listed in the schedules in &ec-
tions 4, 6, 8, 10, and 12 of this chapter by submitting a report
of such recommendations to the legislative council. In making
a determination regarding a substance, the board shall con-
gider the following: '

(1) the actual or relative potential for abuse;

(2) the scientific evidence of its pharmacological effect,
if known;

(8) the state of current scientific knowledgé regarding
the substance;

(4) the history and current pattern of abuse;
(6) the scope, duration, and significance of abuse;
(6) the risk to public health;

(7) the potential of the substance ¢o produce psychic or
physiological dependence liability; and.

(8) whether the substance is an immediate precursor of
a substance already controlled under this article.

(b) After considering the factors enumerated in subsec-
tion (a) of this section the board shall make findings with
respect thereto and make recomiendstions concerning the
control of the substance if it finds the substance has a poten-
tial for abuse.

(c) If the board finds that a substance is an immediate
precursor, substances which are precursors of the controlled
precursor shall not be subject to control solely because they
are precursors of the controlled precursor,
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(d) If any substance is designated, rescheduled, or deleted
as a controlled substance under federal law and notice thereof
is given to the board, the board shall recommend similar con-
trol of the substance under this article in the board’s report
to the general assembly, unless the board objects to inclusion,
rescheduling, or deletion. In that case, the board shall publish
the reasons for objection and afford all interested parties an
opportunity to be heard. At the conclusion of the hearing, the
board shall publish its findings,

(e) ‘There is established a fourteen (14) member con-
trolled substances advisory committee (hereinafter referred
to as “advisory committee”) to serve as a consultative and
advising body to the board in all matters relating to the clas-
sification, reclassification, addition to or deletion from, of
all substances presently classified as controlled substances
in schedules I to IV, or substances not presently contrclied or
yet to come into being. In addition, the advisory committee
shall conduct hearings and make recommendations to the
board regarding revocations, suspensions and restrictions
of registrations as provided in IC 85-48-3-4. All hearings shall
be conducted in accordance with IC 4-22-1. The advisory
committee shail be made up of two (2) physicians from the
state board of medical registration; two (2) pharmacists from
the state board of pharmacy; two (2) dentists from the state
board of dental examiners; the state toxicologist: two (2)
veterinarians from the state board of vetérinary medical ex-
aminers; one (1) podiatrist from the state board of podiatry
examiners and the superintendent of the state police or his
designee, In addition, the governor, upon the recommendation
of the state drug abuse advisory committee, shall appoint a
pharmacologist, a chemist, and a research psychopharmacolo-
gist to the advisory committee. All sppoinfments shall be for
four (4) year terms. The board shall acquire the recommenda-
tions of the advisory committee pursuant to administration
over the controlled substances to be or not to be included in
schedules I to V, especially in the implementation of sched-
uled substances changes as provided in subsection (d).

(f) Authority to control under this section does not ex-
tend to distilled spirits, wine, or malt beverages, as those
terms are defined or used in IC Title 7.1, or to tobaaeo.
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(g) The board shall exclude any non-narcotic substance
from a schedule if that substance may, under the Federal
Food, Drug, and Cosmetic Act or state law, be sold over the
counter without a prescription.

) Sec. 2. Nomenclature. The controlled substances listed
in the schedules in sections 4, 6, 8, 10 and 12 of this chapter
are included by whatever official, common, usual, chemical,
or trade name designated.

Sec. 8. Schedule I 'lests. The board shall recommend place-

ment of a substance in schedule I if it finds that the sub-
stance:

(1) has high potential for abuse; and

(2) has no accepted medical use in treatment in the United
States or lacks accepted safety for use in treatment under
medical supervision,

§ec. 4. Schedule X. (a) The controlled substance listed in
this section are included in schedule I.

{(b) Any of the following opiates, including their isomers,
esters, ethers, salts, and salts of isomers, esters, and ethers,
Emless specifically excepted, whenever the existence of these
1somers, esters, ethers and salts is possible within the specific
chemical designation:

(1) Acetylmethadol.
(2) Allylprodine.

(8) Alphacetylmethadol.
(4) Alphameprodine.
(6) Alphamethadol.
{6) Benzethidine.

(7) Betacetylmethadol.
(8) Betameprodine.

(9) Betamethadol.

(10) Betaprodine.

(11) Clonitazene.
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‘ _ (40) Piritramide.
(12) Dextromoramide, ' ; {(41) Proheptazina,

(183) Dextrorphan. (42) Properidine.
(14) Diampromide, | ' , (48) Propiram.

(156) Diethylthiambutene. ‘ : ' (44) Racemoramide.
(16) Difenoxin. | ;(45) Trimeperidine,

(17) Dimenoxadol.
(18) Dimepheptanol.
(19) Dimethylthiambutene,

{¢) Any of the following opium derivatives, their salts,
isomers and salts of isomers, unlesz specifically excepted,
whenever the existence of these salts, isomers and salts of
isomers is possible within the specific chemical designation:

(20) Dioxaphetyl butyrate. (1) Acetorphine,
(21) Dipipanone. (2) Aceztyldihydrocodeine.
(22) Ethylmethylt.hiambutene. (8) Benzylmorphine.
(23) Etonitazene. (4) Codeine methylbromide.
(24) Etoxeridine. (6) Codeine-N-Oxide,
(25) Furethidine. (6) Cyprenorphine.
(26) Hydroxypethidine, (7) . Desomorphine.
(27) Ketobemidone, {8) Dihydromorphine.
(28) Levomoramide. (8) Drotebanol.
(29) Levophenacylmorphan. { (10) Etrophine (except hydrochloride salt).
(30) Mecloqualene, | (11) Heroin,
(81) Morpheridine, f (12) Hydromorphinol. T
(32) Noracymethadol. (18) Methyldesorphine.
(83) Norlevorphanol. (14) Methyldihydromorphine.
(32) Normethadone. (18) Morphine methylbromide.
(85) Norpipanone. : (16) Morphine methylsulfonate.
(86) Phenadoxone. ! (17) Morphine-N-Oxide.
(37) Phenampromide. | (18) Myrophine,
(38) Phenomorphan. . (19)  Nicocodeine.
(89) Phenoperidine.
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(20) Nicomorphine,

(21) Normorphine,

(22) Pholcodine.
~(23) Thebacon,

(d) Any material, compound, mixture, or preparation
which contains any quantity of the following hallucinogenic
psychedelic or psychogenic substances, their salts, isomera;
and saltz of isomers, unless specifically excepted, whenever
the existence of these salts, isomers, and salts of isomers is
possible within the specific chemical designation :

(1) 3, 4-methylenedioxy amphetamine, MDA.
(2) 5-methoxy-3, 4-methylenedioxy amphetamine, MMDA.
(3} 8,4, 5-trimethoxy amphetamine, TMA.

(4) Bufotenine, Some trade or other names:
3-(beta-dimethylaminoethyl)-5-hydroxindole H
8-(2-dimethylaminoethyl)-5-indolol ;

N, N-dimenthyl-serotonin;

5-hydroxy-N. -dimethyltryptamine ; manpine.

(6) Qie&ylhypﬁmhe. Some trade or other names:
N, N-diethyltryptamine ; DET. ,

l()%T Dimethyltryptamine. Some trade or other names:

(7) 4-methyl-2, 5-dimethoxyamphetamine. Some trade or
other names:

4-methyl-2, 5-dimethoxy-alpha-methylphenethylamine :
DOM; and STP. prenetly e

(8) Ibogaine. Some trade or other names: T-ethyl-6, 6

alpha, ’{, 8,9, 10, 12, 13-octahydro-2-methoxy-6, 9-methano-

isbli-pyndo (1, 2’: 1, 2, azepino 4, 5-b) indole; tabernanthe
ga. :

(9) Lysergic acid diethylamide, LSD.
(10) Marijuana.

(11) Mescaline.

(12) Peyote,
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(13) - N-ethyl-3-piperidyl benzilate, DMZ.
(14) N-methyl-3-piperidyl benzilate, LBJ.
(16) Psilocybin,

(16) Psilocyn.

(17) Tetrahydrocannabinols, THC, including synthetic
equivzlents of the substances contained in the plant, or in
the resinous extractives of Cannabis, sp. and synthetic
substances, derivatives, and their isomers with similar
chemical structure and pharmacological activity such as the
following :

(i) A?! cis or trans tetrahydrocannabinol, and their op-
tical isomers.

(ii) A® cis or trans tetrahydrocannabinol, and their op-
tical isomers.

(iii) A% cis or trans tetrahydrocannabinol and their opti-
cal isomers.

(Since nomenclature of these substances is not interna-
tionally standardized, compounds of thése structures, regard-
less of numerical designation of atomic positions, are cov-
ered.)

(18) 2, 5-Dimethoxyamphetamine {Some trade or other
names: 2, 5-Dimethoxy-alpha-methylphenethylamine; 2, 5-
DMA).

(19) 4-Bromo-2, 5-Dimethoxyamphetamine (Some trade

or other names: 4-Bromo-2, 5-Dimethoxy-alpha-methyl-
phenethylamine; 4-Bromo-2, 5-DMA).

(20) 4-Methoxyamphetamine (Some trade or other names:
4-Methoxy-alpha-methylphenethylamine; RParamethoxyam-
phetamine; PMA).

(21) Thiophene Analog of Phencyclidine (Some trade or
other names: 1-[1-(2-thienyl) cyclohexyl] piperidine); 2-
Thienyl Analog of Phencyclidine; TPCP).

Sec. 5. Schedule II Tests. The board shall recommend
placement of a substance in schedule II if it finds that:

(1) the substance has high potential for abuse;
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- {2) the substance has currently accepted medical use in
treatment in the United States, or currently aecepted med-
ical use with severe restrictions; and

(3) the abuse of the substance may lead to severe psychic
or physical dependence,

Sec. 6. Schedule II. (a) The controlled substances listed
in this section are included in schedule II.

(b) Any of the following substances, except those nar-

cotic drugs listed in other schedules, whether produced di- -

rectly or indirectly by extraction from substances of vege-
table crigin, or independently by means of chemical synthesis,
or by combination of extraction and chemical synthesis:

(1) Opium and Qp!a.te, end any salt, compound, derivative,
or preparation of opium or opiate ; excluding naloxone hydro-
chlcride and its salts but including:

(i) raw opium;

(ii) opium extracts;

(iii) opium fluid extracts;
(iv) powdered opium;

{v) granulated opium;
(vi) tincture of opium;
(vii) . apomorphine;

(viii) codeine;

(ix) ethylmorphine;

(x) etorphine hydrochloride;
(xi) hydrecodone;

(xii) bydromorphone;
(xiii) metopon;

(xiv) morphine;

(xv) oxycodone;

(xvi) oxymorphone;and
(xvii) thebaine,
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(2) Any sale, compound, isomer, derivative, or prepara-
tion thercof which is chemically equivalent or identical with
any of the substances referred to in subdivision (b) (1) of
this section, but not including the isoquinoline alkaloids of
opium, -

(8)  Opium poppy and oppy straw.

_(4) Coca leaves, and any salt, compound, derivative, or

preparation of coca lenvss, and any salt, compound, deriva-

- Hive, or preparstion thereof which is chemically equivalent

or identical with any of these substances, but rot including
dzcocainized coca leaves or extractions whick do not eonta.ln
cocaine or ecgonine.

(6) Concentrate of poppy straw {the crude extract of
poppy straw in either liquid, solid, or powder form which
contains the phenanthrine alkslioids of the cpium poppy).

(¢) Any of the following opiates, including their isomers,

esters, ethers, saits, and salts of isomers, esters, and ethers
whenever the existance of these isomers, esters, ethers, and
salts is possible within the specific chemica] designation:

{1) Alphaprodine.
(2) Anileridine.

(3) Bezitramide.

(4) Dihydrocodeine. -
{5) Biphenoxyla%éi ’
{6) Fentanyl

M - Isomethadone. _
(8) Levome’;herphan.
(9) Levorphanol.
(10) Ietazocine.

(11) Methadone.

(12) Methzdone - Intermediate, 4 - cyano - 2 - diémethyl -
amino - 4, 4 - diphenyi butane, .

(13) Moramide - Intermediate, 2 - methy! - 3 - morpholino -
1, 1-diphenylpropane-carboxylic acid.
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(14) Pethidine.

(16) Pethidine - Intermediate - A, 4 - cyano - 1 meth;fl u
4 - phenylpiperidine. -

(16) Pethidine - Intermediate - B, ethsvl - 4 - pbenylpi-
peridine - 4 - carboxylate,

(17) Pethidine - Intermediate - C, 1- methyl - § phenyl-
piperidine - 4 - carboxylic aecid. '

(18) Phenszocine, ’
~ (19) Piminodize,

(20) Racemethorphan,”

(21) Racemorphan.

(d) Any material compound, mixture, or preparation
which contains any quantity of the following substances
- having & petential for abuse associated with a stimuiant

effect on the.central nervous syatem:

(1) Amphetamme, its salts, optical isomers, and salts of
its optical isomers,

(2) Methamphetamine, including its salts, isomera, and
salts of its isomers.

(8) Phenmetrazine and its salts,
(4) Methylphenidate,

(e) Unless specifically excepted or unless listed in another
schedule, any material, compound, mixture, or preparation
which contains any quantity of the following substances hav-
mg a degressant effect on the central nervous system, includ-
ing its salts, isomers, and salts of -is5iidrs whenever the
existence of such salts, isomers, and salts of iaomers ls pos-
sible within the specific chemical deslgnatmn =

Methaqualone
(2) Amobarbital.
(3)  Secobarbital.

[

Séc. 7. Schedule III Tests. The beard shall recommend

placement of a substance in schedule III if it finds that:

(1) the substance has a potential for abuse less than the
substances listed in schedule I and II

(2) the substance has currently accepted medical use in
treatment in the United States; and

(3) abuse of the substance may lead tos modrate or low

physicsal dependence or high psychological dependence.

Sec. 8. - Schedule JII. {a} T2 coniroiled substances listed
in this section are included in schedule II1.

(k) Unless specifically excepted or urnless lizted in another
schedule, any material, compound, mixture, or preparation

which contains any quaritity of tie following substances hav-

ing a stimulant. effect on the central nervous system, includ-
ing its salts, isomers (whether optical, position, or geometric),
and saits of such isomers whenever the existence of such
salts, isomers, and salts of isomers is possible within the
specific chemical designation:

(1) Those compounds, mixtures or preparations in dosage
unit form contsining any stiinulant substances listed in
schedule II which compounds, mixtures or preparations
were listed on- August 25, 1971, as excepted compounds
under U.S.C. 21 CFR 308.32, and any other drug of the
quantitive composition shown in that list for those drugs

~ or that is the same except that it contains a lesser quantity
of zontroliéd substances.

(2) Benzphetamine.
' (3) Chlorphentermine.
(4) Clorterminz.
~{6) Mazindok
(6) Phendimetrazine.

(¢) Unless speclflcally excepted or unleas fisted in another

which contains any quantxty of the followmg substances

@ ' Pentobarbital : £ o UL having a depressant effect on the central nervous system:

A
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(1) Any compound, mixture, or preparation containing
amobarbital, secobarbital, pentobarbital or any salt thereof
and one (1) cr more other active medicinal ingredients
which are not listed in any schedule.

(2) Any suppository dogage form containing amobarbital,
secobarbital, pentobarbital, or any salt of any of these
drugs and approved by the Food and Drug Administration
for marketing only as a suppository.

(8) Any substance which contains any quantity of a
derivative of barbituric acid, or any salt thereof.

(4) Chlorhexadol.

{6) Glutethimide.

(6) Lysergic acid.

(7) Lysergic acid amide.

(8) Methyprylon.

(9) Phencyclidine,

(10) Sulfondiethylmethane,

(11) Sulfonethylmethane.

(12) Sulfonmethane,

(d). Nalorphine (a narcotic drug).

(e¢) Unless specifically excepted or unless listed in another
schedule, any material, compound, mixture, or preparation
containing limited quantities of any of the following narcotic
drugs, or any salts thereof:

(1) Not more than 1.8 grams of codeine, per 100 milliliters
or inot more than 90 milligrams per dosage unit, with an
equal or greater quantity of an isoquinoline alkaloid of
opium.

(2) Not more than 1.8 grams of codeine, per 100 milliliters
or not more than 92 milligrams per dosage unit, with one
(1) or more active, non-narcotic ingredients in recognized
therdpeutic amounts,

(8) Not more than 300 milligrams of dihydrocodeinone,
per 100 milliliters or not more than 15 milligrams per dos-
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age unit, with a fourfold or greater quantity of an isoquina-
line alkaloid of opium.

(4) Not more than 300 milligrams of dihydrocodeinone,
per 100 milliliters or not more than i5 milligrams per dos-
age unit, with one (1) or more active non-narcotic ingredi-
ents in recognized therapeutic amounts.

(5) Not more than 1.8 grams of dihydrocodeine, per 100
miililiters or not more than 90 milligrams per dosage unit,
with one (1) or more active, non-narcotic ingredients in
recognized therapeutic amounts.

{6) Not more than 800 miiligrams of ethylmorphine, per
100 milliliters or not more than 15 milligrams per dosage
unit, with one (1) or more active, non-narcotic ingredients
in recogized therapeutic amounts.

(7) Not more than 500 milligrams of opium per 100 milli-
liters or per 100 grams or not more than 25 milligrams per
dosage unit, with one (1) or more active, non-narcotic in-
gredients recognized therapeutic amounts.

(8) Not more than 50 milligrams of morphine, per 100
milliliters or per 100 grams with one (1) or more active
non-narcotic ingredients in recognized therapeutic amounts.

(f) The board shall except any compound, mixture, oy
preparation containing any stimulant or depressant substance
listed in subsections (b), (c), and (d) from the application
of any part of this article if the compound, mixture, or prepa-
ration contains one (1) or more active medicinal ingredients
not having a stimulant or depressant effect on the central
nervous system, and if the admixtures are included therein
in combinations, quantity, proportion, or concentration that
vitiate the potential for abuse of the substances which have a
stimulant or depressant effect on the central nervous system.

Sec. 9. Schedule IV Tests. The board shall recommend
placement of a substance in schedule IV if it finds that:

(1) the substance has a low potential for abuse relative to
substances in schedule III;

(2) the substance has currently accepted medical use in
treatment in the United States; and
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(3) abuse of the substance may i5ad o jimi i
#8285 to limited physical

dependence or psychological de ndz reiniis :

stances in schedule II1. Refidence relaive to ﬁ.le sub-

Sec. 10. Schedule IV, (a) The controlled :
in this section are included in schedule IV, substance listed

(b) Unless specifically excepted or rules listed in
sch.edule, any material, compound, mixture, or p:'ep:.::?il:;
.Whlch. cozftams any quantity of the following substances
mc.ludmg its salts, isomers, and salts of isomers whenever thé
e?nstence of such salts, isomers, and salts of isomers is
sible within the specific chemical designation: poe

() Barbital.
(2) Chloral betaine; Somi'an ; Beta-Chlur.
(3) Chloral hydrate ; Noctec.
(4) Chlordiazepoxide; Llorium.
(5) Clonazepam; Clonopin.
(6) Clorazepate; Tranxene.
(7) Diazepam; Valium,
(8) Ethchlorvynol; Placidyl.
9) Ethinamate; Valamin; Valmid.
(10) Flurazepam ; Dalmane,
i1) Mebutamate.
(12) Meprobamate; Miltown or Equinsl,
(18) Methohexital ; Brevital,
(i4) Methylphenobarbital ; Mebaral; Mephobarbital,
(16) Oxazepam; Serax.
(18) Paraldehyde; Paral.
(17) Petrichloral.
(18) Phenobarbital,

(c) Any material compound, mixture i
{ . . 3 . , or preparation
which contains any quantity of the follo’wing substances,
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including its salts, isomers (whether optical, position, or geo-
metric), and salts of such isomers, whenever the existence of
such salts, isomers, and salts of isomers is pogsible.

(1) Fenfluramine.

(d) 'Unless specifically excepted or vnless listed in another
schedule, any material, compound, mixture, or preparation
which contains any quantity of the following substance hav-
ing a stimulant effect on the central nervous system, includ-
ing its salts, isomers (whether optical, position, or geomet-
ric), and salts of such isomers whenever the existence of such
salts, isomers, and salts of isomers is possible within the
specific chemical designation:

(1) ' Diethylpropion.
(2) Phentermine.

(3) Pemoline ‘(including organometallic and chelates
thereof).

(e) The board may except by rule any compound, mixture,
or preparation containing any depressant substance listed in
subsection (b), (c), or (d) of this section from the application
of any part of this article if the compound, mixture, or prepa-
ration contains one (1) or more active medicinal ingredients
not having a depressant effect on the central nervous system,
and if the admixtures are included therein in combinations,
quantity, proportion, or concentration that vitiate the poten-
tial for abuse of the substai ‘e which have a depressant effect
on the central nervous systen .

Sec. 11. Schedule V Tests. The board shall recommend
placement of a substance in schedule V if it finds that:

(1) the substance has low potential for abuse relative to
the controlled substances listed in schedule IV;

(2) the substance has currently accepted medical use in
treatment in the United States; and

(8) the substance has limited physical dependence or
psychological dependence liability relative to the controlled
substances listed in schedule IV, ‘
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Sec. 12. Schedule V. (a) The controlled substances listed in
this section are included in schedule V.

{b) Any compound, mixture, or preparation containing
limited quantities of any of the following narcotic drugs,
which also contains one or more non-narcotic active medicinal
ingredients in sufficient proportion to confer upon the com-
pound, mixturs, or preparation, valuable medicinal qualities
other than those possessed by the narcotic drug alone:

(1) Not more than 200 milligrams of codeine, or any of
its salts, per 100 milliliters or per 100 grams.

(2) Not more than 100 milligrams of dihydrocodeine, or
any of its salts, per 100 milliliters or per 100 grams.

(8) Not more than 100 miiligrams of ethyimorphine, or
any of ite saits, per 100 milliliters or per 100 grams,

(4) Not more than 2.6 milligrams of diphenoxylate and
not Jess than 25 micrograms of atropine sulfate per dosage
unit.

(6) Not more than 100 milligrams of opium per 100
milliliters ¢z per 100 grams.

Bec. 18. Republishing of Schedules. The board shall publish
the schedules at least annually or more often if deemed
necessary by the board.

Chapter 3. Registration and Control.

Sec. 1. Rules. The board may promulgate rules and charge
reasonable fees relating to the registration and control vf the
manufacture, distribution, and dispensing of contvolled aub-
stances within this state,

Sec. 2. Humane Societiées. (a) Any humane society is entitled
to receive a limited permit only for the purpose of buying,

possessing, and using sodium pentobarbital to euthanize in-

jured, sick, homeless, or unwanted domestic pets and animals
if it:
(1) makes appropriate application to the board according
to rules established by the board; and

(2) pays to the board annually a fee for the limited
permit,
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(b) Al fees collected by the board under this section shall
be credited to the state board of pharmacy account.

(c) Storage, handling, and use of sodium pentobarbital
obtained according to this section is subject to rules and
regulations of the board.

Sec. 8. Registration Requirements. (a) Every person who
manufactures, distributes, or dispenses any controlled sub-
stance within this state or who propczes to engage in the
manufacture, distribution, or dispensing of any controlled
substance within this state, must obtain annually a registra-
tion issued by the board in accordance with its rules.

(b) Persons registered by the board under this article to
manufacture, distribute, dispense, or conduct research with
controlled substancez may possess, manufacture, distribute,
dispenee, or conduct research with those substances to the
extent authorized by their registration and in conformity
with the other previsions of this chapter.

(c) The following persons need not register and may law-
fully possess controlled substances under this article:

(1) An agent or employee of any registered manufacturer,
distributor, or dispenser of any controlled substance if he is
acting in the usual course of his business or employment.

(2) A common or contract carrier or warehouseman, or an
employee thereof, wliose possession of any controlled sub-
stance is in the usual course of business or employmert.

(3) An ultimate user or a person in possession of any
controlled substance under a lawful order of a practitioner
or in lawful possession of a schedule V substance.

(d) The board may waive by rule the requirement for
registration of certain manufactures, distributcrs, or dis-
pensers if it finds it consistent with the public health and
safety.

(e) A separate registration is required at each principal
place of business or professional practice where the applicant
manufactures, distributes, dispenses or possesses controlled
substances.
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(f) . The board may inspect the establishment of a regis-
trant or applicant for registration in accordance with the
borizd’s rules.

Sec. 4. Registration. (a) The board shall registar an ap-
plicant to manufacture or distribute controlled substances
unleag it determines that the issuance of that registration
would be inconsistent with the public interest. In determin-
ing the public interest, the board shall consgider:

(1) meintenance of effective controls against diversion
of controlled substances into other than legitimate medical,
scientific, or indusirial channels;

(2) compliance with applicable state and local law;

(3) any convictions of the applicant under any federal and
state laws relating to any controlled substance;

(4) past experience in the manufacture or distribution of
controlled substances, and the existence in the applicant’s
establishment of effective controls against diversion; .

(5) furnishing by the appiicant of false or fraudulent
material in any application filed under this article;

(6) suspension or revocation of the applicant’s federal
registration to manufacture, distribute, or dispense con-
trolled substances as authorized by federal law; and

(7) any other factors relevant to and consistent with the
public health and safety.

(b) Registration under subsection (a) of this sestion does
not entitle a registrant to manufacture and distribute con-
trolled substances in schedules I or II other than those speci-
fied in the registration.

(c) Practitioners must be registered to dispense any con-
trolled substances or to conduct research with controlled
substances in schedules II through V if they are authorized
to dispense or conduct research under the law of this state.
Tke board need not require separate registration under this
chapter for practitioners engaging in research with non-
narcotic controlled substances in schedules II through V
where the registrant is already registered under this chapter
in another capacity. Practitioners registered under federal
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law to conduct research with schedule I substances may con-
duct research with schedule I substances within this state
upon furnishing the board evidence of that federal regis-
tration.

(d) Compliance by manufactures and distributors with
the provisions of the federal law respecting registration (ex-
cluding fees) entitles them to be registered under this article.

Sec. 5. Denial, Revocation, and Suspension of Registration.

. (a) An application for registration or re-registration sub-

mitted pursuant to and a registration issued under section 3
of this chapter to manufacture, distribute, or dispense a
controlled substance may be denied, suspended or revoked by
the board upon a finding by the advisory committee that the
applicant or registrant: _

(1) has furnished false or fraudulent material informa-
tion in any application filed under this article;

(2) has violated any state or federal law relating to any
controlled substance;

(8) has had his federal registration suspended or revoked
to manufacture, distribute, or dispense controlled substan-
ces; or

(4) has failed to maintain reasonable controls against
diversion of controlled substances into other than legiti-
mate medical, scientific, or industrial channels.

(b) The board may limit revocation or suspension of a
registration or the denial of an application for registration or
re-registration to the particular controlled substance with
respect to which grounds for revocation, suspension or denial
exist.

(c) If the board suspends or revokes a registration or
denies an application for re-registration, all controlled sub-
stances owned or possessed by the registrant at the time of
suspension or the effective date of the revocation or denial
order may be placed under seal. The board may require the
removal of such substances from the premises. No disposition
may be made of substances under seal until the time for
taking an appea! has elapsed or until all appeals have been
concluded unless a court, upon application therefor, orders
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the sale of perishable substances and the deposit of ¢he pro-
ceeds of the sale with the court. Upon a revocation or denial
order becoming final, all controlied substances may be for-
feited to the state.

(d) The board shall promptly notify the bureau of all
orders suspending or revoking registration, all orders denying
any application for registration or re-registration, and all
forfeitures of controlle2 substances.

Sec. 6. Order to Show Cause. (a) Before recommending a
denial, suspznsion or revocation of a registration, or before
refusing a renewal of registration, the advisory committee
shali serve upon the applicant or registrant an order to show
cause why registration should not be deried, revoked, or sus-
pended, or why the renewal should not be denied. The order to
show cause shiall contain a statement of the basis therefor
and shall call npon the applicant or registrant to appear
before the advisory committee at 2 time and place not less
than thirty (30) days after the date of service of the order,
but in the case of a denial or renewal of registration the
show cause order shall be served not later than thirty (30)
days before the expiration of the registration. These proceed-
ings siiall be conducted in accordance with IC 4-22-1 without
regerd to any criminal prosecution or other proceeding. Pro-
ceedings to refuse renewal of registration ghall not abate the
existing registration which shall remain in effect pending the
outcome of the administrative hearing.

(b) The advisory committee may recommend suspension,
and the board may suspend, without an order to show cause,
any registration simultaneously with the institution of pro-
ceedings under section 4 of this chapter, or where renewal of
registration is refused, if it finds that there is an imminent
danger to thié public health or safety which warrants this
action. Tke suspension shall continue in effect the con-
clusier:, of the proceedings, including judicial review thereof,
uvrless sooner withdrawn by the board or dissolved by a court
of competent jurisdiction.

{¢) if an applicant for re-registration (who is doing busi-
ness under a registration previously granted and not revoked
nor suspended) has applied for re-registration at least forty-
five (45) days before the date on which the existing registra-
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tion is due to expire, the existing registration of the applicant
shall automatically be extended and continue in effect until
the date on which the board so issues its order. The board
may extend any other existing registration under the eir-
cumstances contemplated in this section even though the
registrant failed to apply for re-registration at least forty-
five (45) days before expiration of the existing registration,
with or without request by the registrant, if the board finds
that such extension is not inconsistent with the public health
and safety, '

Sec. 7. Records of Registrants. Persons registered to manu-
facture, distribute, or dispense controlled substances under
this article shall keep records and maintain inventories in
conformance with the record-keeping and inventory require-
!nents of federal law and with any additional rules the hoard
issues.

Sec. 8. Order Forms. Controlled substances in schedules I
and II shall be distributed by a registrant to another regis-
trant only pursuant to an order form. Compliance with the
provisions of federal law respecting order forms is deemed
compliance with this section.

Sec. 9. Prescriptions. (a) Except when dispensed directly
by a practitioner, other than a pharmacy, to an ultimate user,
nc controlled substance in schedule II may be dispensed with-
out the written prescription of a practitioner,

(b) In emergency situations, as defined by rule of the
board, schedule IT drugs may be dispensed upon oral prescrip-
tion of a practitioner, reduced promptly to writing and filed
by the pharmacy. Prescriptions shall be retained in con-
formity with the requirements of section 7 of this chapter.
No prescription for a schedule II substance may be refiiled.

(c) Except when dispensed directly by a practitioner,
other than a pharmacy, to an ultimate user, a controlled sub-
stance included in schedule III or IV, which is a prescripiion
drug as determined under IC 16-6-8, shall not be dispensed
without a written or oral prescription of a practitioner. The
prescription shall not be filled or refilled more than six (6)
months after the date thereof or be refilled more than five (5)
times, unless renewed by the practitioner.

(d) A controlled substance included in schedule V shall
not be distributed or dispensed other than for a medical pur-
m‘e.

219




PuBLic LAw No. 340

SECTION 96. IC 85-48-4-1, as added by Acts 1976, P.L.
148, SECTION 7, is amended to read as follows: Sec. 1.
Dealing in a N&reotieADmg. A person who:

.. (1) knowingly or intentionally manufsctures or delivers

& narcotic drug, pure or adulterated, classified in schedule
Iorll;or

(2) possesses, with intent to manufacture or deliver, a
narcotic. drug, pure or adulterated, classified in schedule
Torll;

commits dealing in a narcotic drug, a Class B felony. However,
the offense is a Class A felony if the amount of the drug
involved has an aggregate weight of ten (16) grams or more,
or if the person delivered. the drug to a person under eighteen
(18) years of age at least three (3) years his junior.

SECTION 97.- 1C 85-48-4-2, as added by Acts 1976, P.L.
148, SECTION 17, is amended to read as follows: Sec. 2.
Dealing in & Schedule §; I, or IH Controlled Substaneey A
person who:

(1) knowingly or intentionally manufactures or delivers
a controlled substance, pure or adulterated, classified in
schedule I, II, or III, except marijuana or hashish; or

(2) possesses, with intent to manufacture or deliver, a
controlled substance, pure or adulterated, classified in
schedule I, II, or ITi, except marijuana or hashish;

commits dealing in a schedule I, I, or III controlled substance,
& Class G B felony. However, the offense is & Class A felony
it the person delivered the substance to a person under
eighteen (18) years of age at least three (3) years his junior.

SECTION 98, IC 85-48-4-3, as added by Acts 1976, P.L. _
148, SECTION 7, is amended to rend as follows: Sec. S.

Bealing in a Schedule IV Controlled Substance: A person who:
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(1) knowingly or intentionally manufacturers manufac-
tures or delivers a controlled substance, pure or adulterated,
classified in schedule IV; or

(2) possesses, with intent to manufacture or deliver, a
controlled substance, pure or adulterated, classified in
schedule IV; :

: commits dealing in a schedule IV controlled substance, a Class

D C felony. However, the offeng is a Class B felony if the
person delivered the substance to & person under eighteen
(18) years cf age at least three (8) years his junior.

SECTION 99. IC 85-48-4-4, as added by Acts 1976, P.L.

~ 148, SECTION 7, is amended to read as follows: Sec. 4.
“ Dealing in a Sehedule ¥ Controlled Substanee, A person wlios:

(1) knowingly or intentionally manufactures or delivers
a controlled substance, pure or adulterated, classified in
schedule V:or

(2) possesses, with intent to manufacture or deliver, a
controlled substance, pure or adualterated, classified in
schedule X V3 ’

commits dealing in a schedule V controlled substance, a Class
D felony. However, the offense is a Class B felory if the
person delivered the substance to a person under eighteen
(18) years of age at least three (3) years his junior.

SECTION 100. IC 35-48-4-5, as added by Acts 1976, P.L.
148, SECTION 7, is amended to read as follows: Sec. 5.
Dealing in & Gounterfeit Substanee: A person who:

(1) knowingly or intentionally creates or delivers a

counterfeit substance; or

(2) possesses, with intent to deliver, a counterfeit sub-
stance; '

commits dealing in a counterfeit substance, a Class D felony.

SECTION 101. IC 85-48-4-6, as added by Acts 1976, P.L.
148, SECTION 7, is amended to read as follows: Sec. 6, Pos-
session of a Nareotiec Dragy A person who, without a valid
prescription or order of a practitioner acting in the course of
hia professional practice, knowingly or intentionally possesses
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a narcctic drug classified in schedule I or II commits posses-
sion of a narcotic drug, a Class D felony. However, the offense
is a Class C felony if the amount of the drug involved has an
aggregate weight of ten (10) grams or more.

SECTION 102. IC 85-48-4-7, as added by Acts 1976, P.L.
148, SECTION 17, is amended to read as follows: Sec. 7. Pos-
session of 5 Controlled Substance. A person 'who, without a
valid prescription or order of a practitioner acting in the course
of his professional practice, knowingly or intentionally pos-
sesses a controlled substance classified in schedule I; II, III,
IV, or V, except marijuana or hashish, commits possession
of a controlled substance, a Class D felony.

SECTION 103. IC 35-48-4-8, as added by Acts 1976, P.L. -

148, SECTION 7, is amended to read as follows: Sec. 8. Bos-
session of Paraphernalia» (8) A person whq possesses, with
intent to violate this article, an instruinent designed for smok-
ing or injecting a corntrolied substance commits possession
of parapher=siiia, a Class A misdemeanor. However, the of-

. fente is a Class D felony if the person has a prior conviction

of an offense involving paraphernalia.

SECTION 104. IC 35-48-4-9, as added by Acts 1976, P.L.
148, SECTION 17, is amendeg to read as follows: Sec. 9. Beal-
ing in Paraphernalia: (a) A person who:

(1) knowingly or intentiﬁrially manufacturers manufac.
- tures or delivers paraphesnalia ;

(2)' possesses, with intent to manufacture or deliver, pare-
phernalia; R

commits dealing iﬁ§~ﬁiﬁ§bhernalia, a Class D felony.

(b) As used in this section; “paraphernalia” ‘“Parapher-
nalia” means an instrument used, designed for use, or in-
tended for use in ingesting, smoking, administering, or
preparing marijuana, hashish, hashish oil, or cocaine;; and
includes:

(1) metal, wooden, acfylic, glass, stone, plastie, or ceramic
marijuana or hashish pipes with or without screens, perma-
-nent screens, hashish heads, or punctured metal bowls; -

(2) water pipes designed for use or intended for use with
marijuana, hashish, hashish oil, or cocaine;
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(3) carburetion tupgg.vmﬁ-'&é‘v‘ﬁ:‘é's ;

(4) smokingand carburetion masks;

(6) roach clips;

(8) separation gins designed for use or intended for use
in cleaning marijuana;

(7) cocaine spoons and vials;

(8) chamber pipeé’;

(9) carburetor pipes;

(10) electric pipes;

(11) air driven pipes;

(12) chilams;

(13) bongs; and |
(14) ice pipes or chillers. .

SECTION 105. IC 35-48-4-10, as added by Acts 1976, P.L.
148, SECTION 7, is amended to read as follows: Sec. 10. Peal-
ing in Marijuana or Hashishs A person who:

(1) knowingly or intentionally manufactures or delivers

marijuana or dey hashish, pure-oi adulterated ;0

(2) possesses, with intent to manufacture or deliver, mari-
juansa or hashish, pure or adulterated;

commits dealing in marijuana or hashish, a Class A rpisde-
meanor. However, the offense is a Class D felony (i) if the
recipient or intended recipient is under eighteen ({8) years
of age, (ii) if the amount involved is more t’na.n thxrtym(BO.)
grams of marijuana or two (2) grams of hasl:nsh, or (iii) 1.f
the person has a prior conviction of an offense involving mari-
juana or hashish.

SECTION 106. IC 35-48-4-11, as added by Acts 1976, P.L.
148, SECTION 7, is amended to read as follows: Sec. 11. Pos-
session of Marijuana or Hashish. A person who:

(1) knowingly or intentionally possesses marijuana or
hashish; o»

(2) knowingly or intentionally grows or cultivates mari-
juana or hashish; or
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(3) knowing that marijuana is growing on his premises,
fails to destroy the marijuana plants;

commits possession of marijuana or hashish, a Class A mis-
demeanor. However, the offense is a Class D felony (i) if the
amount involved is more than thirty (30) grams of marijuana
or two (2) grams of hashish, or (ii) if the person has a prior
conviction of an offense involving marijuana or hashish.

SECTION 107. IC 35-48-4-12, as added by Acts 1976, P.L.
148, SECTION 7, is amended to read as follows: Sec. 12.
Conditional Discharge for Possession as First Offense: If a
person who has no prior conviction of an offense under this
article or under a law of another jurisdiction relating to con-
trolled substances pleads guilty to possession of marijuana
or hashish in an ameunt of less than thirty (36) grams of mar-
ijuana or twe {2) grams of hashish as a Class A misdenseancr,
the court, without entering a judgment of conviction and with
the consent of the person, may defer further proceedings and
place him in the custody of the court under such conditions
as the court determines. Upon violation of a condition of
the custody, the court may enter a judgment of conviction.
However, if the person fulfills the conditions of the custody,
the court shall dismiss the charges against him. There may
be only one (1) dismissal under this section with respect to
a person.

SECTION 108. IC 35-48-4-13, as added by Acts 1976, P.L.

148, SECTION 7, is amended to read as follows: Sec. 18.

Common Nuisanee: (a) A person who knowingly or intention-
ally visits or maintains a building, structure, vehicle, or other
place that is used by any person to unlawfully use a controlled
substance commits visiting a common nuisance, a Class B mis-
demeanor.

(b) A person who knowingly or intentionally maintains
a building, structure, vehicle, or other place that is used:

(1) Dby persons to unlawfully use controlled substances; or

(2) for unlawfully keeping or selling controlled sub-
stances;

commits maintaining a common nuisance, a Class D felony.
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SECTION 109. IC 35-48-4-14, as added by Acts 1976, P.L.
148, SECTION 17, is amended to read as follows: Sec. 14.

Offenses Relating to Registration. (a) A person who:

(1) is subject to IC 85-48-3 and who recklessly, knowing-
ly, or intentionally distributes or dispenses a controlled
substance in violation of IC 35-48-3;

(2) is a registrant and who recklessly, knowingly, or in-
tentionally manufactures a controlled substance not author-
ized by his registration or distributes, or dispenses a con-
trolled substance not authorized by his registration to an-
other registrant or other authorized person;

(3) recklessly, knowingly, or intentionally fails to make,
keep, or furnish a recerd, notification, order form, state-
ment, invoice or information required under this article; or

(4) recklessly, knowingly, or intentionally refuses entry

into any premises for an inspection authorized by this
article; b

commits a Class D felony.

(b) A person who knowingly or intentionally:

(1) distributes as a registrant a controlled substance class-
ified in schedules schedule I or II, except under an order
form as required by IC 35-48-3;

(2) uses in the course of the manufacture or distribution
of a controlled substance a federal or state registration
number that is fictitious, revoked, suspended, or issued to
another person;

(8) furnishes false or fraudulent material irformation in,
or omits any material information from, an application, re-
port, or other document required to be kept or filed under
this article; or

(4) makes, distributes, or possesses a punch, die, plate,
stone, or other thing designed to print, imprint, or repro-
duce the trademark, trade name, or other identifying mark,
imprint, or device of another or a likeness of any of the
foregoing on a drug or container or labeling thereof so as
to render the drug a counterfeit substance; '

commits a Class D felony.
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(¢) A person who knowingly or intentionally acquires pos-

session of a controlled substance by misrepresentation, fraud,

, deception : .
fi(:rgx:gxor. Howeve;r, the offense is a Class D felony if the

person has a prior conviction
section.

or subterfuge commits a Class A mis-

of an offense under this sub-

SECTION 110. IC 35-50-1-1, as added by Acts 1976, P.L.

' + Sec. 1.
8, is amended to read as follows:
k‘:éh:fgr gc? genteaee: The court shall fix the penalty of and
sentence a person convicted of an offense. :

976, P.L.
SECTION 111. IC 35-50-1-2, as added by Acts 1 & PL

i ime: while he is re-
A If a person whe commx.ts a crime:
lea(sz)é from lawful detention pending tnal oh a?o.thep ehaz:
doesmtbegiasewiagatemoﬁ;mpnse.;men m;wposeda%
that erime until he eempletes any term imposed
viction arising out of the other charge.
(1) after having been arrested for another crime; and

discharged from probation, pa-

(2) before the date he 1< nt imposed for that other

role, or a term of imprisonmg<
crime;
the terms of imprisonment for
gecutively, regardless of the order in
tried and sentences are imposed.

£o) Atemofimppisonmeatknposedenapemoatoﬁ
) escape (1C 85-44-3-6)5
£2) aerimeeommittedwhﬂeheisanempeetromw
detentiony
£3) mluretoappe&r-(-IGss-m-ia .

3 aerimeeemmittedwhileheisimpr-isonedmapend
Cacilitys ‘ |

the crimes shall be sel:ved con-
which the crimes are
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begins upon his eompleting the term of imprisonment under
which he was imprisoned et the time of his e86ar?; OF Upon
his eempleting any term of imprisonment imposed for eom-
mission of the erime in eonneetion with which he failed to
appear:

SECTION 112. IC 85-50-1-3, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Szc. 8. Costs.
(a) A person who is convicted of an offense is liabie for costs,
unless the eourt finds otherwise. Costs are not a part of the
sentence and may not be suspended.

(b) If a person is acquitted or an indictment or informa-
tion is dismissed by order of the court, he is not iiable for
costs.

SECTION 113. IC 85-50-1-4, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 4. Dis-
franchisement: A person imprisoned for a crime shall be is
disfranchised during his imprisonment.

SECTION 114. IC 85-50-2-1, as added by Acis 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 1. Defi-
nition. As used in this chapter, “felony conviction” means a
conviction, in any jurisdiction at any time, witl respect to
which the convicted person eould might have been imprisoned
for more than one (1) yeary; but it does not irclude a convic-
tion with respect to which the person has been pardoned, or a

conviction of a Class A misdemeanor under section 7(b) of
this chapter.

SECTION 115. IC 85-50-2-2, 23 added by Acts 1976, P.L.
148, SECTION .8, is amended to read as follows: Sec. 2. Sus-
pension; Probation. (a) The court may suspend any part of
& sentence for a felony unjess:

(1) the person has a prior unrelated felony conviction; or

(2) the felony committed was murder (IC 35-42-1-1) ; bat-
tery (IC 85-42-2-1) with a deadly weapon; kidnapping (IC
85-42-8-2) ; confinement (IC 86-42-3-3) with a deadly
weapon; rape (IC 85-42-4-1) by foree ereating a substantial
riek of serious bedily injury with a deadly weapon; unlaw-
£ul criminal deviate conduct (IC 85-42-4-2) by foree ereat-
ing @ substantial risk of seriovs bodily injury with a deadly
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weapon; child molesting (IC 85-42-4-3) as a Class A or

Class B felony; robbery (IC 35-42-5-1) resulting in serious
bodily injury or with a deadly weapon; arson (IC 35-43-1-1)
for hire or arson resulting in serious bodily injury; burglary
(IC 85-43-2-1) resulting in serious bodily injury or bu!"glalfy
with a deadly weapon; rebbery (G 85-43-3-1) resulting in
seﬁoasbodilyh}upywmbbe;yvﬁthadeadlagweapen—;re-
sisting law enforcement (IC 85-44-3-3) with a dea.dly
weapon; escape (IC 35-44-3-5) with a deadly weapon; 1.'1ot-
ing (IC 35-45-1-2) with a deadly weapon; or dealing in a
narcotic drug (IC 35-48-4-1) as a Class A felony.

(b) When Whenever the court suspends a sentence for a
felony, it shall place the person on probation under IC
85-7 for a fixed period to end not later than the date the sus-
pended sentence expires.

SECTION 116. IC 35-50-2-3, as added by Acts 1976, PL
148, SECTION 8, is amended to read as follows: Sec. 8. Capi-
tal Felony. A person who ecommits a eapital felony shall.be
put {0 death: (a) A person who commits murder.shall be im-
prisoned for a fixed term of forty (40) years, w.lth not more
than twenty (20) years added for aggravating clrcum§tan.ces
or not nmwre than ten (10) years subtracted for mitigating
circumstances; in addition, he may be fined not more than
ten thousand dollars ($10,000).

(b) Notwithstanding subsection (a) of this section, a per-
son who commits murder may be sentenced to death under
section 9 of this chapter.

SECTION 117. IC 85-50-2-4, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 4. Clags
A Felony. A person who commits a Class A felony s}mll be
imprisoned for a fixed term of thirty (30) years, .wnh not
less more than twenty (20) years ner mere than fifty (50)
years added for aggravating circumstances or not more than
ten (10) years subtracted for mitigating circumstances; in
addition, he may be fined not more than ten thousam.l d.ollars
($10,000). However, if he has a prior unrelated eonvietion ef
aGlassAieloay,heshallbeimptisomdiork—fe!opiihehos
$two {2) or more prior unrelated felony eonvietions; he shall
be imprisoned for a fixed term of not less than twenty (20)
years nor more than eighty (80) years.
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SECTION 118. IC 85-50-2-5, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 5. Class
B Felony, A person who commits a Class B felony shall be
imprisoned for a fixed term of ten (10) years, with not more
than ten (10) years added for aggravating circumstances or
not more than four (4) years subtracted for mitigating cir-
cumstances; in addition, he may be fined not more than ten
thousand dollars (310,000). However; if he has two 2) eor
more prior unrelated felony eonvietions; he shall be impris-
oaedfopaﬁxedtemofmtlessth&nten-(-m;yearemr
more than fifty (50) years,

SECTION 119. IC 356-50-2-6, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 6. Class
€ Felony: A person who commits a Class C felony shall be
imprisonzd for a fixed term of five (5) years, with not more
than three (3) years added for aggravating circumstances or
not more than three (3) years subtracted for mitigating cir-
cumstances; in addition, he may be fined not more than ten
thousand dollars {$10,000). However; if he has two £2) or
more prior unrelated felony eonvietions; he shall be imprie-
enedforaﬁxedtemoiaotlessth&aﬁve@mmmmm
than thirty-eight (38) years. '

SECTION 120. IC 35-50-2-7, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 7. Class
D Felony, (a) A person whe commits a Class D felony shall
be imprisoned for a fixed term of two (2) years, with not
more than two (2) years added for aggravating circum-
stances; in addition, he may be fined not more than ten thou-
sand dollars ($10,000). However; if he has two 42) or meore

(b) Notwithstanding subsection () of this section, if a
person has committed a Class D felony, the court may enter
judgment of conviction of a Class A misdemeanor and impose
sentence accordingly. The court shall enter in the record,.in
detail, the reason for its action when whenever it exercises
the power granted in this subsection.

SECTION 121. IC 85-50-2-8, as added by Acts 1976, P.L.
148, SECTION 8, is amended to vead as follows: Sec. 8.
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Doubling of Term Authorized: If a person eighteen {18) years
old or older ¥iolates seetions 1y 2y 8; or 4 of IC 85-48-4 by
distributing & eenirolled substance to & persen under eigh-
teen {(18) years of age and at least three (3) years of ege
his juniory he may be imprisoned for a fixed term of up o
twice that otherwise authorized by this chapiery (a) The
state may seek to have a person sentenced as an habitual
offender for any felony by alleging, on a page separate from
the rest of the charging instrument, that the person has ac-
cumulated two (2) prior unrelated felony convictions. A per-
son who is found to be an habitual offender shall be im-
prisoned for an additional fixed term of thirty (80) years,
to be added to the fixed term of imprisonment imposed under
section 3, 4, 5, 6, or 7 of this chapter.

(b) After he has been convicted and sentenced for a

" felony committed after sentencing for a prior unrelated felony

conviction, a person has accumulated two (2) prior unre.
lated felony convictions. However, a conviction does not count,
for purposes of this subsection, if:

(1) it has been set aside; or
(2) it is one for which the person has been pardoned.

{(c) If the person was convicted of the felony in a jury
trial, the jury shall reconvene for the sentencing hearing;
if the trial was to the court, or the judgment was entered on
a guilty plea, the court alone shall conduct the sentencing
hearing, under IC 35-4.1-4-3.

(d) The jury (if the hearing is by jury), or the court (if
the iiearing is to the court alone), may find that the person
is an habitual offender only if the state has proved beyond a
reasonable doubt that the person had accumulated two (2)
prior unrelated felony convictions.

SECTION 122. IC 85-50-2, as added by Acts 1976, P.L.
148, SECTION 8, is amended by adding a NEW sgection 9
to read as follows: Sec. 9. (a) The state may seek a death
sentence for murder by alleging, on a page separate from
the rest of the charging instrument, the existence of at least
one (1) of the aggravating circumstances listed in subsec.
tion (b) of this section. In the sentencing hearing after a
person is convicted of murder, the state must prove beyond

230

PUBLIC LAw No. 840

a reasonable doubt the existence of at least one (1) of the
aggravating circumstances alleged.

(b) The aggravating circumstanées are as folldws:

(1) The defendant committed the murder by intentionally
killing the victim while committing or attempting to com-
mit arson, burglary, child molesting, criminal deviate con-
duct, kidnapping, rape, or robbery.

(2) The defendant committed the murder by the unlawful
detonation of an explosive with intent to injure person or
damage property.

(8) The defendant committed the murder by lying in wait.

::)k'llThe defendant who committed the murder was hired
ill.

(6) The defendant committed the murder by hiring an-
other person to kill.,

(6) The victim of the murder was a corrections employee,
fireman, judge, or law enforcement officer, and either (i)
the victim was acting in the course of duty or (ii) the
murder was motivated by an act the victim performed
while acting in the course of duty. o

(7)  The defendant has been convicted of another murder.

(§) The defendant has committed another murder, at any
time, regardless of whether he has been convicted of that
other murder.

(9) The defendant was under a sentence of life imprison-
.- ment at the time of the murder.

(¢) The mitigating circumstances tha? may be considered
under this section are as follows:

(1) The defendant has no significant history of prior
criminal conduct.

(2) The defendant was under the influence of extreme
mengal or emotional disturbance when he committed the
murder.,

(3) The victim was a participant in, or consented to, the
defendant’s conduct.

231




PuBLIc Law No. 3840

(4) The defendant was an accomplice in a murder com-

mitted by another person, and the defendant’s participation
was relatively minor.

(6) The defendant acted under the substantial dominaticn
of another perscn.

(6) The defendant’s capacity to appreciate the criminality
of his conduct or to conform his conduct to the require-
ments of law was substantially impaired as a result of
mental disease or defect or of intoxication.

t('7) Any other circumstances appropriate for considera-
ion.

(d) If the defendant was convicted of murder in a jury
trial, the jury shall reconvene for the sentencing hearing; if
the trial was to the court, or the judgment was entered on
a guilty plea, the court alone shall conduct the sentencing
!xearing. The jury, or the court, may consider all the evidence
introduced at the trial stage of the proceedings, together
with new evidence presented at the sentencing hearing. The
defendant may present any additional evidence relevant to:

(1) the aggravaiing circumstances alleged; or

(2) any of the mitigating circumstances listed in subsec-
tion (c) of this section.

(e) 1If the hearing is by jury, the jury shall recommend
to th‘e court whether the death penalty should be imposed.
The jury may recommend the death penalty only if it finds:

(1) that the state has proved beyond a reasonable doubt

that at least one (1) of the aggravating circumstances
exists; and

(2). that any mitigating circumstances that exist are out-
weighed by the aggravating circumstance or circumstances.

The court ghal} make the final determination of the sentence,
after considering the jury’s recommendation, and the sen-
tence shall be based on the same standards thit the jury was

required to consider. The court is not bound by the jury's
recommendation.

(f) .If a jury is unable to agree on a sentence recom.
mendation after reasonable deliberations, the court shall dis-
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charge the jury and proceed as if the hearing had been to the
court alone.

(g) If the hearing is tc the court alone, the court shali
gentence the defendant to death only if it finds:

(1) that the state has proved beyond a reasonable doubt
that at least one (1) of the aggravating circumstances
exists; and ‘

(2) that any mitigating circumstances that exist are out-

weighed by the aggravating circumstance or-circumstances.

(h) A death sentence is subject to automatic review by
the supreme court. The review, which shall be heard under
rules adopted by the supreme court, shall be given priority
over all other cases. The death sentence may not be executed
until the supreme court has completed its review.

SECTION 123. IC 85-50-3-1, as added by Acts 1976, P.L.

148, SECTION 8, is amended to read as follows: Sec. 1.-

Suspension; Probation: (a) The court may suspend any part
of & sentence for a misdemeanor.

(b) When Whenever the court suspends a sentence for a
misdemeanor, it may place the person on probation under IC
85.7 for a fixed period of not more than one (1) year.

SECTION 124. IC 85-50-8-2, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 2.
Class A Misdemeanor: A person who commits a Class A mis-
demeanor shall be imprisoned for a fixed term of not more
than one (1) year; in addition, he may be fined not more
than five thousand dollars ($5,000).

SECTION 125. IC 85-50-3-8, us added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 8.
Class B Misdemeanor: A person who commits a Class B mis-
demeanor shall be imprisoned for a fixed term of not more
than one hundred eighty (180) days; in addition, he may be
fined not more than one thousand dollars ($1,000).

SECTION 126. IC 85-50-4-1, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 1.
Suspension: The court may suspend the fine and eosts for an
infraction and release the person on the condition that he
not repeat the offense for a fixed period of not more than
one (1) year from the date of sentencing.
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SECTION 127. IC 35-50-4-2, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 2.
€Class A Infraetions A person who commits a Class A infrac-
tion shall be fined not more than fivs hundred ten thousand
dollars €$500) ($10,000).

SECTION 128. IC 35-50-4, as added by Acts 1976, P.L.
148, SECTION 8, is amended by adding a NEW section 8
to read as follows: Sec. 8. A perscn who commits a Class

B infraction shall be fined not more than one thousand dollars
($1,000).

SECTION 129. IC 85-50-4, as added by Acts 1976, P.L.
148, SECTION 8, is amended by adding a NEW section 4
to read as follows: Sec. 4. A person who commits a Class
C infraction shall be fined not more than five hundred dollars
($500).

SECTION 130. IC 85-50-5-1, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 1.
Renalty for Bribery or Official Misconduetr When a publis
servant Whenever a person is convicted of bribery under
(1C 85-44-1-1) or official misconduct under (IC 85-44-1-2),
the court may include in the sentence an order rendering
the publie servant person incapable of holding a public office
of trust or profit for a determinate fixed period of not more
than ten (10) years.

* SECTION 131. IC 385-50-5-2, as added by Acts 1976, P.L.

148, SECTION 8, is amended to read as follows: Sec. 2.
Alternative Eine, In the alternative to the provisions concern-
ing fines in chapters 2 and 3 of this article, 8 person may
be fined a sum equal to twice his pecuniary gain, or twice
the pecuniary loss sustained by victims of the erime offense
he committed.

SECTION 182. IC 85-50-6-1, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 1.
Parole: (a) A person imprisoned for a felony shall be released
on parole upon eompleting when he completes his sentenee
fixed term of imprisonment, less goed the credit time he
has earned with respect to that term.

_ (b) A person is remains on parole from the date of his
release until his sentenee fixed term expires, unless his parole
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is revoked or he is discharged earlier from that term by
the Indiana parcle board. Hewever In any event, if his parole
is not revoked, he the parole board shall be discharged dis-
charge him not more than one (1) year after the date of
his release.

(c) A person whose parole is revoked shall be imprisoned
for the remainder of his sentenee fixed term. However, he
shall again be released upon completing on parole when he
completes that remainder, less good the credit time he has
earned since the revocation ef parcle. Notwithstanding the
above; the Indiana The parole board may reinstate a person
him ox parole at any time subsequent {o said after the revo-
cation. For purposes of this subsection, the time the person
spent on parole before the revocation does not diminish the
remainder of his fixed term.

SECTION 133. IC 85-50-6-2, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 2.
Release from Imprisonment for a Misdemeanor, A person
imprisoned for a misdemeanor shall be released upon complet-
ing discharged when he completes his sentenece fixed term
of imprisozment, less good the credit time he has earned
with respect to that term.

SECTION 134. IC 85-50-6-3, as added by Acts 1976,
P.L. 148, SECTION 8, is amended to read as follows: Sec.
8. Good Time Classes. (a) A person assigned to Class I earns
one (1) day of geed credit time for each day of imprisonment
he is imprisoned for a crime or confined awaiting trial or
sentencing. :

(b) A person assigned to Class II earns one (1) day of
good credit time for every two (2) days ef imprisenment
he is imprisoned for a crime or confined awaiting trial or
sentencing.

() A person assigned to Class III earns no geod credit
time.

SECTION 135. IC 35-50-6-4, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 4.
Good Time Assignments: (a) A person whe is imprisoned
ghall for a crime or confined awaiting trial or sentencing
is initially be assigned to Class I.
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(b) A person may be reassigned to Ciass IT or Class III
if he violates a rule or regulation of the department of correc-
tion. However, he must be granted & hearing before a hearing
committee appointed by the director of the division of elassifi-
eation and treatment of the department commissioner of cor-
rection or kLis designee, and the committee must find that
resssignment is an appropriate disciplinary action for the
violation.

(c) In connection with the hearing granted under sub-
section (b) of this section, the person is entitled :

(1) to receive written notice of the fsct that reassignment
is contemplated;

(2) toappear and speak in his behalf at the hearing;

(8) to request to have witnesses testify in his behalf;
and

(4} to confront and cress-examine witnesses supporting
the reassignment, unless the hearing committee specifically
finds good cause for not allowing confrontstion or cross-
examination of a particular witness.

(d) The commissioner of correction, or; subject $o the
ecommissioner’s approval; the persen in eharge of the penal
faeility or program or the director of the division of elascifi-
eation and treatment his designee, may reassign a person
from Class III to Class I or II or from Class II to
Class I.

SECTION 136. IC 85-50-6-5, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 5.
Deprivation of Goed Time» (a) A person may be deprived
of any portion part of the goed credit time he has earned
if he violates a rule or regulation ¢f the department of correec-
tion. However, he must be granted a hearing before a hearing
committee appointed by the director of the divisien of alassifi-
eation and treatment of the department commissioner of cor-
rection or his designee, and the committee must find that
deprivation of goed crzdit time is the enly an appropriate
disciplinary action for the violation. when Whenever a person
is deprived of good credit time, he shall may also be reassigned
to Class Il or III.
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(b) In connection with the hesring granted under subsec-
tion (a) of this section, the person has the four (4) rights
listed in section 4(c) of this chapter and also is entitled
to:

" (1) the assistance of a lay advocate of his choice (institu-
tional staff member or another inmate presently confined
in the same facility, who is not then in segregation) ;

(2) a written statement of the committee’s findingsa; and

(3) an administrative review of the committee’s decision
by the commissioner of correction.

(¢) The commissioner of correction, or; subjeet to the
eommissioner’s approval; the person in eharge of the penal
facility or program or the director of the divisien of elassifi-
eation and treatment his designee, may restore any pertion
part of geed the credit time that is {aken away of which
a persen is deprived under this section.

SECTION 137. IC 35-50-6-6, as added by Acts 1976, P.L.
148, SECTION 8, is amended to read as follows: Sec. 6.
Degree of Seeurity Not a Faetorr A person imprisoned for
2 crime earns geod credit time irrespective of the degree
of security to which he is assigned by the department of
correction. However, a person does not earn credit time while
on parole or probation. '

SECTION 9. IC 16-6 is amended by adding a new chapter
8.5 to read as follows:

Chapter 8.5. Enforcement of Pharmacy Regulations.

Sec. 1. Powers of Enforcement Officers. {a) Each mem-
ber of the state board of pharmacy and its designated emplqy-
ees and all law enforcement officers of Indiana are pri.manly
responsible for the enforcement of all laws and regulations of
Indiana relating to controlied substances, except that the poard
is primarily responsible for making accountability audits of
the supply and inventory of controlled substances.

(b) Any officer or employee of the state board of phar-
macy designated by the board may: .

(1) carry firearms in the performance of his official
duties;

(2) execute and serve search warrants, arrest warrants,
administrative inspection warrants, subpoeans, and sum-
monses issued under the authority of this state;
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(3) make arrests without warrant for any offense relat-
ing to controlled substances committed in his presence, or
if he has probable cause to believe that the person to be
arrested has committed or is committing & felony relating
to controlled substances;

(4) make seizures of property under this chapter; or

(5) perform other law enforcement duties as the board
designates.

Sec. 2. Administrative Inspections and Warrants. (a) Issu-

ance and execution of administrative inspection warrants must
be as follows:

(1) A judge of any court of record within his. jurisdiction,
and upon proper oath or affirmation. showing px:obable
cause, may issue warrants for the purpose of conducting ad-
ministrative inspecticns authorized by this cha?ter, and
geizures of property appropriate to the inspectlgns. For
purposes of the issuance of administratiye inspecf:mn war-
rants, probable cause exists upon showing & valid public
interest in the effective enforcement of this chapter, suf-
ficient to justify administrative inspection ?f the ares,
premises, building, or conveyance in the circumstances
gpecified in the application for the warrant.

(2) A warrant shall be issued only upon an affidavit of
a designated officer or employee having knowledge of the
facts alleged, sworn to before the judge, a.nfl estabhshh.lg
the grounds for issuing the warrant. If the judge is atug-
fied that grounds for the application exist or 1_;hat there is
probable cause to believe they exist, l}e ghall issue a war-
rant identifying the area, premises, building, or cor.weyance
to be inspected, the purpose of the inspection and if appro-
priate, the type of property to be inspected. The warrant
must:

(i) state the grounds for its issuance and thf: name of
‘each person whose affidavit has been taken in support
thereof ;

(ii) be directed to a person authorized by section 1 of
this chapter to execute it;

(iii) command the person to whom it is direc.fed to gnspect
the area, premises, building, or conveyance ldentlfleq for
the purpose specified and, if appropriate, direct the seizura
of the property specified;

(iv) identify the item or types of property to be seized,
if any; and
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(v) direct that it may be served during normal business
hours and designate the judge to whom it shall be returned.

(8) A warrant issued under this section must be executed
and returned within ten (10) days of its date unless, upon
& showing of a need for additional time, the court orders
otherwise. If property is seized under a warrant, a copy shall .
be given to the person from whom or from whose premises
the property is taken, together with a receipt for the prop-
erty taken. The return of the warrant shall be made
promptly, accompanied by a written inventory of any prop-
erty taken. The inventory shall be made in the presence of
‘the person executing the warrant and of the person from
whose possession or premises the property was taken, if
present, or in the presence of at least one credible person
other than the person executing the warrant. A copy of
the inventory shall be delivered to the person from whom
or from whose premises the property was taken and to the
applicant for the warrant.

(4) The judge who has issued a warrant shall attach
thereto a copy of the return and all papers returnable in
connection therewith and file them with the clerk of the
circuit or superior court for the judicial circuit in which the
inspection was made.

(b) The board may make administrative inspections of

controlled premises in accordance with the following provi-
sions:

(1) As used in this section, “controlled premises” means:

(i) ) places where persons registered or exempted from
registration requirements under IC 85-48-3 are required to
keep records; and

(ii) places including factories, warehouses, establish-
ments, and conveyances in which persons registered or ex-
empted from registration requirements under I1C 35-48-3
are permitted to possess, manufacture, compound, process,

gell, deliver, or otherwise dispose of any controlled sub-
stance,

(2) When authorized by an administrative inspection war-
rant issued pursuant to subsection (a) of this section an
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officer or employee designated by the board, upon present-
ing the warrant and appropriate credentials to the owner,
operator, or agent in charge, may enter controlled premises
for the purpose of conducting an administrative inspection.

(3) When authorized by an administrative inspection war-
rant, an officer or employee designated by the board may:

l(:i) inspect and copy records required by IC 35-48-3 to be
ept;

(ii) inspect, within reasonable limits and in a reasonable
manner, controlled premises and all pertinent equipment,
finished and unfinished material, containers and labeling
found therein, and, except as provided in paragraph (5) of
this subsection, all other things therein, including records,
files, papers, processes, controls, and facilities bearing on
violation of laws relating to controlled substances; and

(iii) inventory any stock of any controlled substance
therein and obtain samples thereof.

(4) This section does not prevent the inspection without a
warrant of books and records under an administrative sub-
poena issued in accordance with IC 4-22-1, nor does it pre-
vent entries and administrative inspections, including seiz-
ures of property, without a warrant:

(i) if the owner, operator, or agent in charge of the con-
trolled premises consents;

(ii) in situations presenting imminent danger to health or
safety;

(iii) in situations involving inspection of conveyances if
there is reasonable cause to believe that the mobility of the
conveyance makes it impracticable to obtain a warrant;

(iv) in any other exceptional or emergency circumstance

?vhere time or opportunity to apply for a warrant is lack-
ing;or

(v) in all other situations in which a warrant is not con-
stitutionally required.

(6) An inspection authorized'by this section may not ex-
tend to financial data, sales data (other than shipment
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data), or pricing data unless the owner, operator, or agent
in charge of the controlled premises consents in writing.

Sec. 3. Injunctions. Any court of record has jurisdiction to
restrain or enjoin violations of laws relating to controlled
substances.

Sec. 4. Cooperative Arrangements and Confidentiality.
() The state board of pharmacy shall cooperate with
federal and other state agencies in discharging its responsi-
bilities concerning traffic in controlled substances and in
suppreasing the abuse of controlled substances. To this end,
it may:

(1) arrange for the exchange of information among gov-
ernmental officials concerning the use and abuse of con-
trolied substances;

(2) coordinate and cooperate in training programs con-
cerning controlled substance law enforcement at local, state,
and federal levels;

(3) cooperate with the United States Drug Enforcement
Administration by establishing a centralized unit to accept,
catalogue, file, and collect statistics, including records of
drug dependent persons and other controlled substance law
offenders within the state, and make the information avail-
able for federal, state and local law enforcement purposes
(It may not furnish the name or identity of a patient or
research subject whose identity cannot be obtained under
subsection (c) of this section.) ; and

(4) conduct programs of eradication aimed at destroying
wild or illicit growth of plant species from which controlled
substances may be extracted.

(b) Results, information, and evidence received from the
Drug Enforcement Administration relating to the regulatory
functions of this chapter, including results of inspections con-
ducted by it, may be relied and acted upon by the board
in the exercise of its regulatory functions.

(c) A practitioner engaged in medical practice or research
is not required or compzlled to furnish the name or identity of
a patient or research subject to the board, nor may he be com-
pelled in any state or local civil, criminal, administrative,
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legislative, or other proceedings to furnish the name or iden-
tity of an individual that the practitioner is obligated to keep
confidential,

Sec, 5. Forfeitures. (a) The following are subject to for-
feiture:

(1) All controlled substances that are or have been unlaw-
fully manufactured, distributed, dispensed, acquired, or
possessed, or with respect to which there has heen any &ct
by any person in violation of laws relating to controlled
substances,

(2) All raw materials, products, and equipment of any
kind which are used, or intended for use, in unlawfully man-
ufacturing, compounding, processing, delivering, importing,
or exporting any controlled substance.

(8) All property that is used, or intended for use, as a
container for property described in paragraph (1) or {(2) of
this subsection,

(4) All conveyances, including vehicles, that are used,
or intended for use, to transport, or in any manner to facili-
tate the transportation, for the purpose of sale, receipt, pos-
session, or concealment of property described in paragraph
(1) or {2) of this subsection, but:

(i) a conveyance used by any person as a common carrier
in the transaction of business as a common carrier is not
subject to forfeiture under this section, unless it appears
that the owner or other person in charge of the conveyance
is a consenting party or privy to a violation of & law relat-
ing to controlled substances;

(ii) a conveyance is not subject to forfeiture under this
section by reason of any act or omission established by the
owner thereof to have been committed or omitted without
his knowledge or consent;

(iii) & conveyance is not subject to forfeiture for a viola-
tion of sections 4, 6, 7, 8, 10, or 14 of IC 35-48-4; and

(iv) a forfeiture of a conveyance encumbered by a bona
fide security interest is subject to the interest of the se-
cured party if he had no knowledge of the act or omission.
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() All books, records, and research products and ma-
terials, including formulas, microfilm, tapes, and dats
which are used, or intended for use, in violation of a law
relating to controlled substances.

(b) Property subject to forfeiture under this chapter may
be seized by any enforcement officer upon process issued
by any state court of record having jurisdiction over the prop-
erty. Seizure without process may be made if :

(1) the seizure is incident to an arrest, to a search under
a search warrant, or to an inspection under an administra-
tive inspection warrant;

(2) the property subect to seizure has been the subject
of a prior judgment in favor of the state in a criminal in-
junction or forfeiture proceeding;

(8) thke state board of pharmacy has probable cause to
believe that the property is directly or indirectly danger-
ous to health or safety; or

(4) the board has probable cause to believe that the prop-
erty was used or is intended to be used in violation of a
law relating to controlled substances.

(¢) In the event of a seizure under subsection (b) of this
sectinn, proceedings under subsection (d) shall be instituted
promptly.

(d) Property taken or detained under this section is not
subject to replevin, but is deemed to be in the custody of the
board subject only to the orders and decrees of the court hav-
ing jurisdiction over the forfeiture proceedings. When prop-
erty is seized under this chapter, the board may:

(1) place the property under seal;
(2) remove the property to a place designated by it; or

(3) take custody of the property and remove it to an ap-
propriate location for disposition in accordance with law.

All property seized under this chapter ghall be retained by the -
board until all proceedings in which the property may be
involved have concluded.
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(e) When property is forfeiled under this chapter, the
board shall:

(1) sell any property which by law is not required to be
destroyed, which has a monetary. value, and which is not
harmful to the public (The proceeds shall be used for pay-
ment cf all proper expenses of the proceedings for forfei-
ture and sale, including zxpenses of seizure, maintenance
of custody, and advertising and court costs. All proceeds in
excess of expenses shall be paid inte the common school
fund of the state.) ;

(2) take custody of any property which has nz monetary
value or which cannot lawfully be sold and rcinove it for
disposition in accordance with administrative rule; or

(8) forward it to the Drug Enforcement Administration
for disposition.

(f) Controlled substances listed in schedule I that are un-
lawfully possessed, transferred, sold, or offered for sale are
contraband and shall be seized and summarily forfeited to the
state. Controlled substances listed in schedule I, which are
seized or come into the possession of the state, the owners of
which are unknown, are contraband and shall be summarily
forfeited to the state.

(g) Species of plants from which controlled substances
in schedules I and II may be derived which have been unlaw-
fully planted or cultivated, of which the owners or cultivators
are unknown, or which are wild growths may be seized and
summarily forfeited to the state.

(h) The failure, upon demand by the board or its au-
thorized agent, of the person in occupancy or in control of
land or premises upon which the species of plants are growing
or being stored, to produce an appropriate registration, or
proof that {.2 is the holder thereof, constitutes authority for
the seizure and forfeiture of the plants.

Sec. 6. Burden of Proof; Liabilities. (a) It is not neces-
sary for the state to negate any exemption or exception in this
chapter in any complaint, information, indictment, or other
pleading or in any trial, hearing, or other proceeding under
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this chapter. The burden of .
A : proof of any exempti .
ception is on the person claiming it, v piion or ex

(b) In the absence of proof that a i
. person is the duly au-
;:;c:::(zlegnggldfé ;; :g 3a1}>]propriate registration or order form
r -3, he is presumed not t
the registration or form, © be the halder of

Sec. 7. Judicial Review. All final determinati indi

1 . ations, findings,
and conclus.lons of- the board of pharmacy under this chapfer
are goncluswe decisions of the matters involved. Any person
:}ggneve.d bs.r the decision may obtain review of the decision
in the cu‘ct:ixt or superior court in the county in which such
person resides. Findings of fact by the board, if
by substantial evidence, are conclusive, ’ Supported

Sec. 8. Education and Research (a) Th i
S . e drug abuse di-
vision pf the state department of mental health shall carry out
:ﬁt&cagonal fprograms designed to prevent and deter misuse
abuse of controlled substances. In co i i
ProRTamS 1t ey, nnection with these

(1) promote better recognition of the problems of mis-
use and abuse of controlled substances within the regulated
industry and among interested groups and organizations;

(2) assis't tl.ze regulated industry and interested groups
and organizations in contributing to the reduction of misuse
and abuse of controlled substances;

(8) consult with interested groups and organizations to

::;:?em in solving administrative and organizational prob-

(4) evaluate procedures j i

» Projects, techniques, and con-
trols gonducted or proposed as part of educational programs
on misuse and abuse of controlled substances;

(5) disseminate the results of research on misuse and
abuse of controlled substances to promote a better public

understanding of what problems exist
done to combat them; and exist and what can be

(6) assist in the education and trainin

g of state and local
law enforcement officials in their efforts to control r(:i::-
use and abuse of controlled substances,
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(b) The drug abuse division of the state department of
mental health shall encourage research on misuse and abuse
of controlled substarices. In connection with the research, and
in furtherance of the enforcement of laws relating to con-
trolled substances, it may:

(1) establish methods to assess accurately the effects of
controlled substances and identify and characterize those
with potential for abuse;

(2) make studies and undertake programs of research to:

(i) develop new or improved apprvaches, techniques, sys-
tems, equipment, and devices to strengthen the enforcement
of laws relating to controlled substances;

(ii) determine patterns of misuse and abuse of controlled
substances and the social effects thereof; and

(ili) improve methods for preventing, pradicting, under-
standing, and dealing with the misuse and abuse of con-
trolled substances; and

(8) enter into contracts with public agencies, institutions
of higher education, ard private organizations or indi-
viduals for the purpose of conducting research, demonstra-
tions, or special projects which bear directly on misuse and
abuse of controlled substances.

(c) The drug abuee division of the state depariment of
mental health may enter into contracts for educational and
research activities without performance bonds.

(d) The state board of pharmacy may authorize persons
engaged in research on the use and effects of controlled sub-
stances to withhold the names and other identifying char-
acteristics of individuals who are the subject of the research.
Persons who obtain this authorization may not be compelled
in any civil, criminal, administrative, legislative, or other pro-
ceeding to identify the individuals who are the subjects of
research for which the authorization was obtained,

(e) The board may authorize the possession and distribu-
tion of controlled substances by persons engaged in research.
"Persons who obtain this authorization are exempt from state
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prosecution for possession and distribution of controlled sub-
stances to the extent of the authorization.

SECTION 10. IC 83-12-2-3 is amended to read as follows:
Sec. 8. (&) The juvenile courts created by the aet chapter
shall have original exclusive jurisdiction, except after juris-
diction of the child is waived, in all cases in which a child is
alleged to be delinquent, dependent or neglected, including the
alleged delinquency, dependency or neglect of a child of di-
vorced parents. The juvenile court shall also have exclusive
original jurisdiction to determine the paternity of any child
born out of wedlocks; and to provide for the support and dis-
position of such a child and ir all ether eases that may here-
aftor be eonferred by law.

(b) The juvenile court:: created by this chapter shall
have original concurrent jurisdiction in cases in which a
person is charged with contributing to the delinquency of
a minor (iC 35-46-1-8).

SECTION 11. IC 85-1-82.5-1 is amended to read as
follows: Sec. 1. In a prosecution for the a sex crime as
defined in IC 35-42-4 of rape {JC 1871, 85-18-4-3); sodomy
4C 1971, 85-1-89-1); assault or assault and battery with
intent to commit a folony {IC 1871, 85-1-54-3, whore the
felony invelved is rape; sodomy; or ineest)y ineest {IC 197
85-1-82-1), or assault and battery (IC 1871, 85-1-54-4, wheve
the offense involves removing, tearing, unbutioning eor
attempting to remove, tear; unbutton or unfasten any eloth-
ing of any child whe has not attained his or her seventcenth
birthday, or fondling or carressing the bedy or eny part
thereof of such child with the intent to gratify the sexual
desires or appelites of the offepdip: Rilson or, under elr-

o ing, -exeite;, of tend o frightem er
exeite -such child), evidence of the victim’s past sexual con-
duct, opinion evidence of the victim’s past sexual conduct,
and reputation evidence of the victim’s past sexua! conduct
may not be admitted, nor may reference be made thereto
in the presence of the jury, except as provided in this
chapter.
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SECTION 138. IC 85-1-44-8, as amended by Acts 1976,
P.L. 148, SECTION 12, is amended to read as follows: Sec.
8. (a) VWhen Whenever the court impeses a fine, ¢ costs,
or both, it shall conduct a hearing to determine whether the
convicted person is indigent. If he is not indigent, the court
shall direct: :

(1) that the person pay the entire amount at the time
sentence is pronounced ;

(2) that the person pay the entire amount at some later
date; or

(3) that the person pay specified portions parts at desig-
nated intervals.

(b) Upon any default in the payment of a fine, ox coats,
both, or any installment thereof, then either:

(1) execution may be levied and such other measures may
be taken for the collection of the fine, eosts, entire amount
or the unpaid balance as are authorized for the collection
of an unpaid civil judgment entered against the person
in an action on a debt brought by the county attorney.;
or

(2) the court may direct that the person, if he is not
indigent, be committed to the county jail and credited to.
ward payment at the rate of five doilars ($5.00) for each
twenty-four (24) hour period he is confined, until the
amount paid plus the amount credited equals the entire
amount due.

SECTION 13. IC 35-3 is amended by adding a new chap-
ter 2.1 to read as follows:

Chapter 2.1. Shoplifting Detention.
Sec. 1. Definitions. As used in this chapter:

“Adult employee” means an employee who is eighteen (18)
years old or older.

“Store” means a place of business where property, or serv-
ice with respect to property, is displayed, rented, sold, or
offered for sale.

“Security agent” means a person who has been employed
by a store to prevent the loss of property due to theft.
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Sec. 2. An owner, operator, manager, adult employee, or
security agent of a store who has probable cause to believe
that a theft has occurred or is occurring on or about the store
and who has probable cause to believe that a specific person
has committed or is committing the theft may detain that
person to require the person to identify himself, to verify the
identification, to determine whether the person has in his
possession unpurchased merchandise taken from the store, to
inform the appropriate law enforcement officers, and to in-
form the parents or other persons interested in the welfare
of the person detained. Such a detention must be reasonable
and may last only for & reasonable time, not to extend beyond
the arrival of a law enforcement officer or one (1) hour,
whichever first occurs.

Sec. 8. An owner, op:rator, manager, adult employee, or
security agent of a store who informs a law enforcement offi-
cer of the circumstantial basis for detention and any addition-
al relevant facts shall be presumed to be placing information
before the law enforcement officer. It shall be presumed that
such placing of information does not constitl_lte a charge of
crime.

Sec. 4. A civil or criminal acticn against an owner, oper-
ator, mianager, adult em ‘loyee, or security agent of a store
or a law enforcement offi :r may not be based on a detention
lawful under section 2 of this chapter. However, the defen-
dant in such an action has the burden of proof that he acted
with probable cause under section 2 of this chapter.

Sec. 5. An owner, operator, manager, adult employee, or
security agent of a store may act in the manner permitted by
gection 2 of this chapter on information received from any
employee of the store, if that employee has probable cause to
believe that a theft has occurred or is occurring on or about
the store and has probable cause to believe that a apecific
person has committed or is committing the theft.

Sec. 6. This chapter does not limit any right of detention
or arrest of any person that is otherwise lawful,
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SECTION 14. IC 385-4.1-4 is amended by adding a new
section 3 to read as follows: Sec. 8. Sentencing Hearing. Be-
fore sentencing a person for a felony the court must conduct
a hearing to consider the facts and circumstances relevant to
sentencing. The person is entitled to subpoena and call wit-
nesses and otherwise to present information in his own be-
half. The court shall make a record of the hearing, including:

(1) a transcript of the hearing;
(2) a copy of the presentence report; and

(8) a statement of the court’s reasons for selecting the
gentence that it imposes.

SECTION 139. IC 36-4.1-4-7, as added by Acts 1976, P.L.
148, SECTION 15, is amended to read as follows: Sec. 7.
Criteria for Senteneings (a) In determining what sentence
to impose for a crime, the court shall consider the risk that
the person will commit another crime, the nature and circum-
stances of the crime committed, and the prior criminal record,
character, and condition of the person.

(b) The court may consider these factors as mitigating
circumstances or as favoring suspending the sentence and
imposing probation:

(1) The crime neither caused nor threatened serious harm

to persons or property, or the person did not contemplate
that it would do so.

(2) The crime was the result of circumstances unlikely
to recur.

(8) The victim of the crime induced or facilitated the
offense.

(4) There are substantial grounds tending to excuse or
Jjustify the crime, though failing to establish a defense.

(56) The person acted under strong provocation.

(6) The person has no history of delinquency or criminal
activity, or he has led a law—abxdmg life for a substantr.al
period before commission of the erime.

(7) The person is likely to respond affirmatively to proba-
tion or short-term imprisonment.
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(8) The character and attitudes of the person indicate
that he is unlikely to commit another erime.

(9) The person has made or will make restitution to the
victim of his crime for the injury, damage, or loss sustained.

(10) Imprisonment of the person will result in undue
hardship to himself or his dependents.

(¢) The court may consider these factors as aggravating
exrcumstances or as favoring imposing consecutive terms of
imprisonment :

(1) The person has recently violated the conditions of
any probation, parole, or pardon granted him.

(2) The person has a history of criminal activity.

{3) The person is in need of correctional or rehabilita-
tive treatment that can best .:e provided by his commitment
to a penal facility.

(4) Imposition of a reduced sentence or suspension of
the sentence and imposition ¢f probation would depreciate
the seriousness of the crime.

(5) The victim of tke crime was sixty-five (65) years
of age or older.

(6) The victim of the crime was mentally or physically
infirm.

(d) The criteria listed in subsections (b) and (c) of this
gection do not limit the matters that the court may consider
in determining the sentence.

SECTION 140. IC 85-4.1-4-18, as added by Acts 1976,
P.L. 148, SECTION 16, is amended to read as follows: Sec.
18. Modification of Sentenser The court, within one hundred
eighty (180) days after it imposes a sentence, and after &
hearing at which the convicted persorn is present and of which
the prosecuting attorney has been notified, may reduce or
suspend the sentence, incorporating its reasons in the record.
The court may suspend a sentence for a felony under this
section only if suspension is permitied under IC 35-50-2-2.

SECTION 141. IC 385-4.1-5-1, as amended by Acts 1976,
P.L. 148, SECTION 17, is amended to read as follows: Sec.
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1. (a) When a convicted person is sentenced to imprisonment,
the court shall, without delay, certify, under the seal of the
court, copies of the judgment of conviction and sentence to
the sheriff and to the department of correction.

(b) The judgment shall must include; but net neeossarily
be limited to; the following information :

(1) the crime for which the convicted person is adjudged

guilty;

(2) the period, if any, for which the person is o be dis-
franchised or rendered incapable of holding any office of
trust or profit; if any fines or eosts are assessed;

(3) the amount of the fines or costs assessed, if any,
whether or not the convicted person is indigent, and the
method by which the fines or costs are to be satisfied;

(4) the amount of credit, including good credit time
earned, for time spent in confinement prior to before sen-
tencing; and

(5) the amount to be credited toward payment of the
fines or costs for time spent in confinement pending before
sentencing.

The judgment may specify the degree of security recoms-
mended by the court.

(¢) A term of imprisonment begins on the date sentence is
imposed, unless execution of the sentence is stayed according
to law.

SECTION 18. 85.4.1-5-2 is amended to read as fol-
lows: Sec. 2. Sheriff to deliver the eonvieted porson. The
sheriff shall, within five (5) days of the day of sentencing,
unless otherwise ordered by the court, convey the convicted
person to a plaee of inearceration penal facility or program
designated by the Departmert of Correetions department
and deliver him to the custodian thereof, and with a copy
of the judgment of conviction and sentence, and take from
guch custodian a receipt for the esnvicted person.
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SECTION 142. IC 85-4.1-5-3, as added by Acts 1976,
P.I. 148, SECTION 19, is amended to read as follows: Sec.
8. (a) In order to provide maximum flexibility in institution-
al use and treatment of convicted persons consistent with
public safety, the department after diagnosis and classifica-
tion shall determine the degree of security, maximum, me-
dium, or minimum, to which a convicted person will be as-
signed, and shall notify the trial court and prosecuting at-
torney if the degree of security assigned differs from the
court’s recommendations.

(b) The department may change the degree of security
to which the person is assigned. However, if the person is
changed to a lesser degree security during the first two (2)
years of the commitment, the department shall notify the
trial court and the prosecuting attorney not less than thirty
(30) days before the effective date of the changed security
assignment.

(¢) Notwithstanding subsections (a) and (b) of this sec-
tion, a person convicted of murder or a Class A felony shall
be assigned to maximum security for the first two (2) years
of his commitment. After those first two (2) yezrs, the de-
partment may change the degree of security to which the
person is assigned.

SECTION 143. IC 35-4.1-5-4, as added by Acts 1976, P.L.
148, SECTION 20, is amended to read as follows: Sec. 4.
(a) The department shall classify all Indiana penal facilities
and programs to which those convicted of crimes may be
assigned for supervision or custodial care according to maxi-
mum, medium, or minimum secarity, function, and treatment
program available and shall furnish the classifications to all
Indiana judges with general criminal jurisdiction.

(b) 43 A maximum security assignment constitutes an
assignment of a convicted person to a penal facility and cor-
rectional program that are designed to insure that the person
remains within a walled or fenced facility where entry and
exit of any person occurs only through department supervised
gates and where periodic inmate population accounting and
supervision by the department occurs each day.

42)(¢) A medium security assignment constitutes an as-
signment of a convicted person to a penal facility and correc-
tional program that are designed to insure that if the per-
son is permitted outside the supervised gates of a walled
or fenced facility, the department will provide continuous
staff supervision and the person will be accounted for
throughout the day.
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43)(d) A minimum security assignment constitutes an as-
signment of a convicted person to a work release center or
program, to intermittent service of a sentence, or to a pro-
gram involving only periedie requiring weekly repo?tmg to
a designated official. Assignment to minimum security need
not involve a penal facility.

SECTION 144. IC 85-7-1-1, as amended by Acts 1976,
P.L. 148, SECTION 21, is amended to read as follows: Sec.

1. Placing on Probation: When Whenever it places a persen
ie plased on probation, the court shall specify in the record
the conditions of the probation. The court may modify the
conditions or terminate the probation at any time. If the
person commits an additional crime, the court shall may re-
voke the probation. '

SECTION 145. IC 85-7-2-1, as amended by Acts 1976,
P.L. 148, SECTION 22, is amended to read as follows: Sec.
1. Cenditions of Probation. (a) When imposing As conditions
of probation, the court may require that the person:

PuBLic LAw No. 340

(8) report to a probation officer at reasonable times as
directed by the court or the probation officer H

(9) permit his probation officer to visit him at reasonable
times at his home or elsewhere;

(10) remain within the jurisdiction of the court, unless

granted permission to leave by the court or by his probation
officer;

(11) answer all reasonable inquiries by the court or his
probation officer and promptiy notify the court or proba-

tion officer of any change in addres address or employment;
and

(12) satisfy any other conditions reasonably related to
his rehabilitation.

(1) work faithfully at a suitable employment or faithfully
pursue a course of study or vocational training that will
equip him for suitable employment;

(2) undergo available medical or psychiatric treatment
and remain in & specified institution if required for that
purpose;

(3) attend or reside in a facility established for the in-
struction, recreation, or residence of persons on probation;

(4) support his dependents and meet other family
responsibilities;

(6) make restitution or reparation to the victim of his
crime for the damage or injury that “was sustained (When
& restitution or reparation is a condition of the sentence,
the court shall fix the amount thereof, which may not
exceed an amount the person can or will be able to pay,
and shall fix the manner of performance.) ;

(6) pay a fine authorized by IC 85-50;

(7) refrain from possessing a firearm, destruetive devioey
or other dangereus deadly weapon unless granted written
permission by the court or his probation officer;
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] (b) Wl.xexi & person is placed on probation, he shall be
given a written statement of the conditions of his probation.

(c) When imposing As a condition of probation, the court
may also require that the person submit to serve a period term
of imprisonment in an appropriate facility at whatever time
or intervals (consecutive or intermittent) within the period
of probation the court determines. Intermittent service of
uateneeofimpnisenmeatissewieeoaeeﬁaind&ysosduﬁag
eortain periods of days specified by the eourt as part of the
sentcheer Intermittent service may be erdered required only
for a term of not more than sixty (60) days and must be
served in the county or local penal facility. The term of the
sentence shall be ealeulated is computed on the basis of the
actual days spent in confinement and shall be completed with-
in one (1) year. The person does not earn credit time while
serving a term of imprisonment under this subsection. When

the court orders intermittent service of a sentenee of imprison-
mont, it shall state:

(1) the term of the sentenece imprisonment :

(2) the days or parts of days during which the person
is to be confined ; and

(3) the conditions.
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(d) Supervision of the person may be transferred from
the court that imposed placed the Person on probation to
a court of another jurisdiction, with the concurrence of both
courts. Retransfers of supervision may occur in the same
manner. This subsection does not apply to transfers under

the provisions of an Interstate Compact on Probation made
under IC 85-8-6 or IC 35-8-6.1.

SECTION 146. IC 35-7-2-2, as amended by Acts 197s,
P.L..1485 SECTION 23, is amended to read as follows: Sec.
2. Violation of Conditions ef Probation, (a) When a petition
is filed charging a violation of a condition of probation, the
court may:

(1) order a summons to be issued to the person to &ppear:
or

(2) order a warrant for the person’s arrest where if there

is darger a risk of his fleeing the jurisdiction or causing
harm to others.

(b) The issuance of a Summons or warrant tolls the period
of probation until the final determination of the charge.

(c) The court shall conduct a hearing of concerning the
alleged violation. The court may admit the person to bail
pending the hearing.

(d) The state has the burden of proving must prove the
violation by a preponderance of the evidence. The evidence
shall be presented in open court. The person has the right
of is entitled to confrontation, cross-examination, and repre-
sentation by counsel.

(e) Probation shall may not be revoked for failure to
comply with conditions of a sentence that imposes financisal
obligations on the person unless the person recklessly, know-
ingly, or intentionally refused faiis to pay. -

(f) If the court finds that the person has violated a condi-
tion at any time before termination of the period, it may
continue him on the existing sentenee probation, with or with-
out modifying or enlarging the conditions, or may impose
any other order execution of the sentence that eculd hawve
been imposed was suspended at the time of initial sentencing.

(g) A judgment revoking probation is a final appealable
order.
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(e) Neither this act nor Acts 1976, P.L. 148 affects the
amount of good time a person has earned under diminution
of sentence statutes in effect before October 1, 1977. After
September 30, 1977, a person imprisoned under statutes in
effect before October 1, 1977, is entitled to diminution of
his sentence according to the credit time class to which he
is assigned by this SECTION, or to which he may be re-
assigned under IC 85-50-6.

SECTION 150. (a) Neither this act nor Acts 1976, P.L.
148 affects:

(1) rights or liabilities accrued;
(2) penalties incurred; or
(8) proceedings begun;

before October 1, 1977. Those rights, liabilities, and proceed-
ings are continued, and penalties shall be imposed and en-
forced as if this act and Acts 1976, P.L. 148 had not been
enacted.

(b) An offense committed before October 1, 1977, under
a law repealed by Acts 1976, P.L. 148 shall be prosecuted
and remains punishable under the repealed law.

(c) Notwithstanding subsections (a) and (b) of. this
SECTION, a defense available under IC 35-41-3 is available
to any defendant tried or retried after September 30, 1977.

SECTION 151. Acts 1976, P.L. 148, SECTION 28 is
amended to read as follows: SECTION 28. This act takes
effect July October 1, 1977.

SECTION 152. (a) This act, except for SECTIONS 151
and 152 takes effect October 1, 1977.

(b) Because an emergency exists, SECTIONS 151 and
152 of this act take effect July 1, 1977.
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SECTION 147. IC 11-1-1-9.1 is amended to read as fol-
lows: Sec. 9.1. (a) Every prisoner sentenced upon conviction
of a felony to an indeterminate term of imprisonment in
a correctional institution shall be eligible for release on parole
upon completion of his minimum term. Every prisoner sen-
tenced upon conviction of a felony to a determinate term
of imprisonment in a correctional institution shall be eligible

SECTION 24,

PUBLIC Law No. 148

amended, are Tepealed

Thcf following laws and parts of laws as

for release on parole upon completion of one-half (1/2) of &
his determinate term or at the expiration of twenty (20)
years, whichever comes first. This subsection does not apply 3 Ilg 3'5""7 IC 11-7.2 IC 11
to a person who is sentenced under IC 35-50. -7-8-2 IC 11~ v 11-7.8-1
IC 31-54 c 35_'17'5 IC 11-7-6.1
(b) Notwithstanding any other provision of this chapter, IC 85-1-.8 IC 35 1':' IC 85-1.2
8 person imprisoned for a felony under IC 35-50 shall be IC 35-1-19-5 IC 35 1'2‘3 IC 85-1-19-8
released on parole in accord with IC 35-50. Ilg 35-1-82-2 IC 35.1.82.3 ;g 35-1-321
- 35- 85-1
SECTION 148. The following are repealed: IC 35_}_'33'7 %g gﬁ-ss IC 35_1_',?35
IC 35-4.1-4-16 ; ;g 35-148 IC 35-1-:111 1 355.'“5
IC 35-41-3-4 6 st IC 35-1-54 IC 35.100
IC 5"’2‘“ IC 35-1-57 I 35155
IC 35-43-3 1 o :ﬁ IC 35-1-61 IC 35_:1‘_':;’
Acts 1976, P.L. 148, SECTION 25 IC 85-1-68 Ilg gg'}:g‘ IC 85-1-68
Acts 1976, P.L. 148, SECTION 27 : ;g g%;l IC 35.'1_73 fg gﬁ-;g
- 4 -
SECTION 149. (a) A person imprisoned for a felony and IC 86-1-77 ;g 32'1‘75 IC 85-1-78
assigned to time earning class one (1) or two (2) under IC 85-1-80 Ic 85:1-78 IC 85-1-719
IC 11-7-6.1 on September 30, 1977, is assigned to credit time 1-81 IC 85-1.82
Class I under 1C 35-50-6 on October 1, 1977.
{b) A person imprisoned for a felony and assigned to
time earning class three (3) under IC 11-7-6.1 on September
30, 1977, is assigned to credit time Class I1 under IC 35-50-
6 on October 1, 1977.
(¢) A person imprisoned for a felony and assigned to
time earning class four (4) under IC 11-7-6.1 on September
30, 1977, is assigned to credit time Class III under IC 35-50-6
on October 1, 1977.
(d) A person imprisoned for a misdemeanor or confined
awaiting trial or sentencing on September 80, 1977, is
assigned to credit time Class I under IC 35-50-6 on October
1,19717.
259
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CHAPTER 401

COMMUNITY CORRECTIONS

Purpose and definition; assistance grants
Counties or regions; services includible
Promulgation of rules; technical assistance
Acquisition of Property; .
Fiscal powers
Comprehensiye Plan; standards of eligibility
Existing single jurisdiction counties or groups
Correctiong advisory boarq; members; duties

Other Subsidy programs, Purchase of State services

Correctiong €qualization formula

Contin i
uation of current Spending leve]l by counti
es

Charges made to countiesg

Payment of subsidy

Withdrawal from program
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401.01 PURPOSE AND DEFINITION: ASSISTANCE GRANTS

Subdivision 1

For the purpose of more effectively protecting society and to promote effi-
ciency and economy in the delivery of correctional services, the commissioner
is hereby authorized to make grants to assist counties in the development,
implementation, and operation of community based corrections programs inclu-
ding, but not limited to preventive or diversionary correctional programs,
probation, parole, community corrections centers, and facilities for the
detention or confinement, care and treatment of persons convicted of crime or

adjudicated delinguent.

Subdivision 2

For the purposes of sections 401.01 to 401.16, "commissioner™ means the
commissioner of corrections or his designee.

401.02 COUNTIES OR REGIONS: SERVICES INCLUDIBLE

Subdivisgion 1

One or more contiguous counties, having an aggregate population of 30,000 or
more persons or comprising all the counties within a region designated
pursuant to sections 462.381 to 462.396 or chapter 473B, situated within the
same region designated pursuant to sections 462.381 to 462.39¢, or chapter
473B, may qualify for a grant as provided in sectior 401.01 by the enactment
of appropriate resolutions creating and establishing a corrections advisory
board and providing for the preparation of a comprehensive plan for the
development, implementaticn and operation of the correctional services
described in section 401.01, including the assumption of those correctional
services other than the operation of state institutions presently provided in
such counties by the department of corrections, and providing for centralized
~administration and control of those correctional services described in

section 401.01.

Where counties combige ae authorized in this section, they shall comply with
the provisions of section 471.59.

Subdivision 2 PLANNING COUNTIES: HOW DESIGNATED: TRAVEL EXPENSES OF CORRECTIONS

ADVISORY BOARD MEMBERS

To assist counties which have complied with the provisions of subdivision 1
and require financial aid to defray all or a part of the expenses incurred by
corrections advisory board members in discharging their official duties
pursuant to section 401.08, the commissioner may designate counties as
"planning counties", and, upon receipt of resolutions by the governing boards
of the counties certifying the need for and inability to pay the expenses
described in this subdivision, advance to the counties an amount not to
exceed five percent of the maximum quarterly subsidy for which the counties
are eligible. The expenses described in this subdivision shall be paid in

the same manner and amount as for state employees.
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Subdivision 3

Any county or group of counties which have qualified for participation in the
community corrections subsidy program provided by this chapter may reorganize
its administrative structure, including but not limited to court services and
probation, to conform with the requirements of subdivision 1 notwithstanding
any inconslistent special law.

Subdivision 4

Probation officers serving the district courts of counties participating in
the subsidy program established by this chapter may, without order or warrant,

when it appears necessary to prevent escape or enforce discipline, take and
detain a probationer or parolee and bring him before the court or the Minne-
sota Corrections board respectively, for appropriate action by the court or
the board. No probationer or parolee shall be detained more than 72 hours,
exclusive of legal holidays, Saturdays and Sundays, pursuant to this sub-
division without being provided with the opportunity for a hearing before the
court or the board.

401.03 PROMULGATION OF RULES; TECHNICAL ASSISTANCE

The commissioner shall, as provided in sections 15.0411 to 15.0422, promul-
gate rules for the implementation of sections 401.01 to 401.16, ané shall
provide consultation and technical assistance tc counties to aid them in the
development of comprehensive plans.

401.04 ACQUISITION OF PROPERTY; SELECTION OF ADMINISTRATIVE STRUCTURE; EMPLOYEES

Any county or group of counties electing to come within the provisions of
sections 401.01 to 401.16 may (a) acquire by any lawful means, including
purchase, lease or transfer of custodial control, the lands, buildings and
equipment necessary and incident to the accomplishment of the purposes of
sections 401.0) to 401.16, (b) determine and establish the administrative
structure best suited to the efficient administration and delivery of the
correctional services described in section 401.01, and (c¢) employ a director
and other officers, employees and agents as deemed necessary to carry out the
provisions of sections 401.01 to 401.16. To the extent that participating
counties shall assume and take over state ccrrectional services presently
provided in counties, employment shall be given to those state officers,
employees and agents thus displaced; if hired by a county, employment shall,
to the extent possible and notwithstanding the provisions of any other law or
ordinance to the contrary, be deemed a transfer in grade with all of the
benefits enjoyed by such officer, employee or agent while in the service of
the state.

State employees displaced by county participation in the subsidy program

provided by this chapter are on layoff status and, if not hired by a partici~

pating county as provided herein, may exercise their rights under layoff

procedures established by law or union agreement whichever is applicable.
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401.05 FISCAL POWERS

aAny county or group of counties electing to come within the provisions of
sections 401.01 to 401.16, may, through their governing bodies, use unex-
pended funds, accept gifts, grants and subsidies from any lawful source, and
apply for and accept federal funds.

401.06 COMPREHENSIVE PLAN; STANDARDS OF ELIGIBILITY; COMPLIANCE

No county or group of counties electing to provide correctional services
pursuant to sections 401.01 to 401.16 shall be eligible for the subsidy
herein provided unless and until its comprehensive plan shall have been
approved by the commissioner. The commissioner shall, pursuant to the
administrative procedures act, promulgate rules establishing standards of
eligibility for counties to receive funds under sections 401.01 to 401.16.

To remain eligible for subsidy the county or group of counties shall substan-
tially comply with the operating standards established by the commissioner.
The commissioner shall review annually the comprehensive plans submitted by
participating counties, including the facilities and programs operated under
the plans. He is hereby authorized to enter upon any facility operated under
the plan, and inspect books and records, for purposes of recommending needed
changes or improvements. '

When the commissioner shall determine that there are reasonable grounds to
believe that a county or group of counties is not in substantial compliance
with minimum standards, at least 30 days notice shall be given the county or
counties and a hearing held to ascertain whether there is substantial compli-
ance or satisfactory progress being made toward compliance. The commissioner
may suspend all or a portion of any subsidy until the required standard of
operation has been met. » '

401.07 EXISTING SINGLE JURISDICTION COUNTIES OR GROUPS

In any county or group of counties where correctional services are currently
being provided by a single jurisdiction within that county, nothing in
sections 401.01 to 401.16 shall be interpreted as requiring a change of
authority.

401.08 CORRECTIONS ADVISORY BOARD; MEMBERS; DUTIES

Subdivision 1

The corrections advisory board provided in section 401.02, subdivision 1
shall consist of at least 18 but not more than 20 members, who shall be
representative of law enforcement, prosecution, the judiciar,, education,
corrections, ethnic minorities, the social services, and the lay citizen, and
shall be appointed as follows:

(1) the prosecution representative shall be either the county attorney or
his designee;
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(2) the judiciary representatives shall be designated by the chief judge
of each district and county court district, and shall include judges
representative of courts having felony, misdemeanor and juvenile
jurisdiction respectively;

(3) education shall be represented by an academic administrator appointed
by the chairman of the board of county commissioners with the advice
and consent of the members of the board;

(4) the director of a county welfare board or his desigriee;
(5) the public defender or his designze;
(6) with the advice and consent of the other members of the county

board, the chairman.shall appoint the following additional members of
the corrections advisory board:

(a}

two representatives of law enforcement agencies or their

(b)
(c)
(d)
(e)
(£)

(g)

designees, at least one of whom shall be from an agency headed

by an elected official;

one parole or probation officer;

orie correctional administrator;

a representative from a social service agency, public or private;
an ex-offender;

a licensed medical doctor or other representative of the health
care professions;

at least four, but no more than six citizens, provided, how-
ever, that if the ethnic minorities regsident in the county
exceed the percentage of ethnic minorities in the state popula-
tion, at least two of the citizen members shall be members of
an ethnic minority group.

If two or more counties have combined to participate in the subsidy authorized
by this chapter, the commissioner of corrections may increase the zize of the
community corrections advisory board to include cne county board member from
each participating county.

Subdivision 2

Members of the correcticns advisory board appointed by the chairman of the
board of county commissioners shall serve for terms of two years from and
after the date of their appointment, and shall, subject to the approval of
the county board or county boards of commissioners of the participating
counties, remain in office until their successors are duly appointed. The
other members of the corrections advisory board shall hold office at the
pleasure of the appointing authority. The board may elect its own officers.

Subdivision 3

Where two or more counties combine to come within the provisions of sections
401.01 to 401.16 the joint corrections advisory board shall contain represen-
tatives as provided in subdivision 1, but the members comprising the board
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may come from each of the participating countlies as may be determined by
agreement of the counties.

Subdivision 4

The corrections advisory board provided in sections 401.01 to 401.16 shall
actively participate in the formulation of the comprehensive plan for the
deve}opment, implementation and operation of the correctional program and
services described in section 401.01, and shall make a formal recommendation
to tbe county board or joint board at least annually concerning the compre-
hensive plan and its implementation during the ensuing year.

Subdivision 5

If a corrections advisory board carries out its duties through the implemen-
tation of a committee structure, the composition of each committee or sub-
group shall generally reflect the membership of the entire board. All
proceedings of the corrections advisory board and any committee or other
subgroup of the board shall be open to the public; and all votes taken of

members of the board shall be recorded and shall become matters of public
record.

Subdivision 6

ihe corrections advisory board shall promulgate and implement rules concern-
ing attendance of members at board meetings.

401.09 OTHER SUBSIDY PROGRAMS; PURCHASE OF STATE SERVICES

nglure of a county or group of counties to elect t& come within the provi-
sions of sections 401.01 to 401.16 shall not affect their eligibility for any
other state subsidy for correctional purposes otherwise provided by law. Any
gomprehensive plan submitted pursuant to sections 401.01 to 401.16 may
include the purchase of selected correctional services from the state by
contract, including the temporary detention and confinement of persons
copvicted of crime or adjudicated delinguent; confinement to b& in an appro-
priate state institution as otherwise provided by law. The commissioner
shall annually determine the costs of the purchase of services under this
section and deduct them from the subsidy due and payable tc the county or
counties concerned; provided that no contract shall exceed in cost the amount
of subsidy to which the participating county or counties are eligible.

401.10 ' CORRECTIONS EQUALIZATION FORMULA

To determine the amount to be paid participating counties the commissioner of
corrections will apply the following formula:

(1) All 87 counties will be scored in accordance with a formula involving
four factors:
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(a) per capita income;

(b) per capita taxable value;

(c) per capita expenditure per 1,000 population for correctional
purpcses, and;

(d) percent of county
population aged six through 30 years of age according to the
most recent federal census, and, in the intervening years
between the taking of the federal census, according to the
state demographer.

"Per capita expenditure per 1,000 population®™ for each county is to be
determined by multiplying the number of persons convicted of a felony under
supervision in each county at the end of the current year by $350. To the
prcduct thus obtained will be added:

(1) the number of presentence investigations completed in that
county for the current year multiplied by $50;

(i1) the annual cost to the county for county probation officers'
salaries for the current year; and

(111) 33 1/3 percent of such annual cost for probation officers' salaries.

The total figure obtained by adding the foregoing items is then divided by
the total county population according to the most recent federal census, or
during the intervening years between federal censuses, according to the state
demographer.

(2) The percent of county population aged six through 30 years shall be
determined according to the most recent federal census, or, during the
intervening years between federal censuses, according to the state demographer.

(3) Each county is then scored as follows:

(a) each county's per capita income is divided into the 87 county
average;

(b) each county's per capita taxable value is divided into the 87
county average;

{c) each county's per capita expenditure for correctional purposes
is divided by the 87 county average;

(d) each county's percent of county population aged six through 30
is divided by the 87 county average.

(4) The scores given each county on each of the foregoing four factors
are then totaled and divided by four.

(5) The quotient thus obtained then becomes the computation factor for
the county. This computation factor is then multiplied by a "dollar value",
as fixed by the appropriation pursuant to sections 401.01 to 401.16, times
the total county population. The resulting product is the amount of subsidy
to which the county is eligible under sections 401.01 to 401.16. Notwith-
standing any law to the contrary, the commissioner of corrections, after
notifying the committees on finance of the senate and appropriations of the
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house of representatives, may, at the end of any fiscal year, transfer any
unobligated funds in any appropriation to the department of corrections to
the appropriations under sections 401.01 to 401.16, which appropriation shall
not cancel but is reappropriated for the purposes of sections 401.01 to
401.16.

401.11 ITEMS INCLUDED IN PLAN PURSUANT TO REGULATION

The comprehensive plan submitted to the commissioner for his approval shall
include those items prescribed by regulation of the commissioner, which may
require the inclusion of the following: (a) the manner in which presentence
and postsentence investigations and reports for the district courts and
social history reports for the juvenile courts will be made; (b) the manner
in which probation and parole services to the courts and persons under
jurisdiction of the commissioner of corrections and the corrections board
will be provided; (c) a program for the detention, supervision and treatment
of persons under pre-trial detention or under commitment; (d) delivery of
other correctional services defined in section 401.01; (e) proposals for new
programs, which proposals must demonstrate a need for the program, its
purpose, objective, administrative structure, staffing pattern, staff train-
ing, financing, evaluation process, degree of community involvement, client
participation and duration of program.

In addition to the foregoing requirements made by this section, each partici-
pating county or group of counties shall be required to develop and implement
a procedure for the review of grant applications made to the corrections
advisory board and for the manner in which corrections advisory board action
shall be taken thereon. A description of this procedure shall be made
available to members of the public upon request.

401.12 CONTINUATION OF CURRENT SPENDING LEVEL BY COUNTIES

Participating counties shall not diminish their current level of spending for
correctional expenses as defined in section 401.01, to the extent of any
subsidy received pursuant to sections 401.01 to 401.16; rather the subsidy
herein provided is for the expenditure for correctional purposes in excess of
those funds currently being expended. Should a participating county be
unable to expend the full amount of th2 subsidy to which it would be entitled
in any one year under the provisions of sections 401.01 to 401.16, the commis-
sioner shall retain the surplus, subject to disbursement in the following

year wherein such county can demonstrate a need for and ability to expend

same for the purposes provided in section 401.01.

401.13 CHARGES MADE TO COUNTIES

Each participating county will be charged a sum equal to the per diem cost of
confinement of those persons committed to the commissioner after August 1,
1973, and confined in a state institution. Provided, however, that no charge
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shall be made for those persons convicted of offenses for which the penalty
provided by law exceeds five years, nor shall the amount charged a partici-
pating county for the costs of confinement exceed the amount of subsidy to
which the county is eligible. The commissioner shall annually determine
costs and deduct them from the subsidy due and payable to the respective
participating counties; making necessary adjustments to reflect the actual
costs of confinement. However, in no case shall the percentage increase in
the amount charged to the counties exceed the percentage by which the appro-
priation for the purposes of sections 401.01 to 401.16 was increased over the

preceding biennium. All charges shall be a charge upon the county of commitment.

401.14 PAYMENT OF SUBSIDY

Subdivision 1

Upon compliance by a county or group of counties with the prerequisites for
participation in the subsidy prescribed by sections 401.01 to 40l1.16, and
approval of the comprehensive plan by the commissioner, the commissioner
shall determine whether funds exist for the payment of the subsidy and
proceed to pay same in accordance with applicable rules and regulations.

Subdivision 2

Based upon the comprehensive plan as approved, the commissioner may estimate
the ‘amoun% to be expended in furnishing the required correctional services
during each calendar quarter and cause the estimated amount to be remitted to
the counties entitled thereto in the manner provided in section 401.15,
subdivision 1. :

401.15 PROCEDURE FOR DETERMINATION AND PAYMENT OF AMOUNT; BIENNIAL REVIEW

Subdivision 1

On or before the end of each calendar quarter, participating counties which
have received the payments authorized by section 401.14 shall submit to the
commissioner certified statements detalling the amounts expended and costs
incurred in furnishing the correctional services provided in sections 401.01
to 401.16. Upon receipt of certified statements, the commissioner shall, in
the manner provided in sections 401.10 and 401.12, determirie the amount each
participating county is entitled to receive, making any adjustments necessary
to rectify any disparity between the amounts received pursuant to the esti-
mate provided in secticn 401.14 and the amounts actually expended. If the
amount received pursuant to the estimate is greater than the amount actually
expended during the quarter, the commissioner may withhold the difference
from any subsequent quarterly payments made pursuant to section 401.14. Upon
certification by the commissioner of the amount a participating county is
entitled to receive under the provisions of section 401.14 or of this sub-
division the commissioner of finance shall thereupon issue a State warrant. to
the chief fiscal officer of each participating county for the amount Que
together with a copy of the certificate prepared by the commissioner.
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Subdivision 2

The commissioner shall biennially review the ranking accorded each county by
the equalization formula provided in section 401.10 and ¢ompute the subsidy
rate accordingly.

401.16 WITHDRAWAL FROM PROGRAM

kny participating county may, at the beginning of any calendar quarter, by
resolution of its board of commissioners, notify the commissioner of its
intention to withdraw from the subsidy program established by sections 401.01
to 401.16, and the withdrawal shall be effective the last day of the last
month of the qu;Eér in which the notice was given. Upon withdrawal, the
unexpended balance of monies allocated to the county, or that amount necessary
to reinstate state correctional services displaced by that county's partici-
pation, including complement positions, may, upon approval of the legislative
advisory commission, be transferred to the commissioner for the reinstatement
of the displaced services and the payment of any other correctional subsidies
for which the withdrawing county had previously been eligible.

%
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CHAPTER
AN ACT

Relating to sentences: creating new provisions; amending ORS 137.079, 137.120,
138.040, 138.050, 144.035 and 144.345; and repealing ORS 144.175, 144.180 and
144 .221.

Appendix D
Oregon HB 2013, Providing for Prison Term and
Parole Standards

Be It Enacted by the People of the State of Oregon:

SECTION 1. (1) There is hereby established an Advisory Commission on Prison
Terms. and Parole- Standards consisting of 11 members. Five members of the
commission shall be the voting members of the State Board of Parole. Five members of
the commission shall be circuit court judges appointed by the Chief Justice of the
Supreme Court. The legal counsel to the Governor shall serve as an ex officio member
of the commission and shall not vote unless necessary to break a voting deadlock. The
Administrator of the Corrections Division shall act as an advisor to the commission.

(2) The term of office of each of the members appointed by the Chief Justice is four
years. Before the expiration of the term of any of those members, the Chief Justice
shall appoint a successor whose term begins on July 1 next following. A member is
eligible for reappointment. If there is a vacancy for any cause, the Chief Justice shall
make an appointment to become immediately effective for the unexpired term.

(3) Notwithstanding the term of office specified by subsection (2) of this section, of
the members first appointed by the Chief Justice:

(a) One shall serve for a term ending June 30, 1978.

(b) One shall serve for a term ending June 30, 1979.

(c) One shall serve for a term ending June 30, 1980.

(d) Two shall serve for a term ending June 30, 1981.

(4) A member of the commission shall receive no compensation for his services as a
member. However, all members may receive actual and necessary travel and other
expenses incurred in the performance of their official duties under ORS 292.495.

(5) The chairman of the State Board of Parole and a judge elected by the judicial
members shall serve in alternate years as chairman of the commission. The chairman
and a vice chairman shall be elected prioi to July 1 of each year to serve for the year
following. The commissior: shall adopt its own bylaws and rules of procedure. Six
mermbers shall constitute a quorum for the transaction of business. An affirmative vote
of six members shall be required to make proposals to the board under this Act.
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(6) The commission shall meet at least annually at a place and time determined by
the chairman and at such other times and places as may be specified by the chairman or
five members of the commission.

(7) The State- Board of Parole shall provide the commission with the necessary
clerical and secretarial staff support and shall keep the members of the co_mmissxon
‘fully informed of the experience of the board in applying the standards derived from
those proposed by the commission.

(8) The commission shall propose to the State Board of Parole and the board shall
adopt rules establishing ranges of duration of imprisonment. and.vanat:ions from the
ranges. In establishing the ranges and variations, factors provided in sections 2 and 3 of
this Act shall be considered. The rules adopted and any amendments thereto whth may
be adopte ! shall be submitted to the Sixtieth Legislative Assembly. The Sixtieth
Legislative Assembly may amend, repeal or supplement any of the rules.

SECTION 2. (1) The commission shall propose to the board and the board shall
adopt rules establishing ranges of duration of imprisonment to be served for felony
offenses prior to release on parole. The range for any offense shall be within the
maximum sentence provided for that offense. _

(2) The ranges shall be designed to achieve the following objectives: - .

(a) Punishment which is commensurate with the seriousness of the prisoner’s
criminal conduct; and .

(b) To the extent not inconsistent with paragraph (a) of this subsection:

(A) The deterrence of criminal conduct; and

(B) The protection of the public from further crimes by the defendant. . .

(3) The ranges, in achieving the purposes set forth in subsection (2) of this section,
shall give primary weight to the seriousness of the prisoner’s present offense and his
criminal histery. :

SECTION 3. (1) The commission shall propose to the board and the board shall
adopt rules regulating variations from the ranges, to be applied wher} aggravating or
mitigating circumstances exist. The rules shall define types of circumstances as
aggravating or mitigating and shall set the maximum variation perrruttet'i. )

(2) When a prisoner is sentenced to two or more consecutive terms of imprisonment,
the duration of the term of imprisonment shall be the sum of the terr_ns .set by the !?oard
pursuant to the ranges established for the offenses, subject to variations established
pursuant to subsection (1) of this section.

(3) In no event shall the duration of the actual imprisonment under th? ranges or
variations from the ranges exceed the maximum term of imprisonment fixed for an
offense, except in the case of a prisoner who has been sentenced under ORS 161.725 as
a dangerous offender, in which case the maximum term shgil not -exceegl 30 years.

SECTION 4. (1) In any felony case, the court may impose a minimum term of
imprisonment of up to one-half of the sentence it imposes. .

{2) Notwithstanding the provisions of sections 2 and 5 of this Act:

(a) The board shall not release a prisoner on parole who has been sentenced under
subsection (1) of this section until the minimum term has been served, except upon
affirmative vote of at least four members of the board. '

(b) The board shall not release a prisoner on parole who has been convicted of
murder defined as aggravated murder under the provisions of section 1, ch.apter
, Oregon Laws 1977 (Enroiled House Bill 2011), except as provided in section 2,
chapter _________, Oregon Laws 1977 (Enrolled House Bill 2011).

(c) The board shall not release a prisoner on parole who has been sentenced under
the provisions of chapter , Oregon Laws 1977 (Enrqlled House Bill 3041),
before the expiration of the minimum term of imprisonment imposed under chapter
.y Oregon Laws 1977 (Enrolled House Bili 3041).
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SECTION 5. (1) Within six months. of the admission of a prisoner to any state
penal or correctional institution, the board shall conduct a parole hearing to interview
the prisoner and set the initial date of his release on parole pursuant to subsection (2) of
this section. Release shall be contingent upon satisfaction of the requirements of section
6 of this Act.

(2) In setting the initial parole release date for a prisoner pursuant to subsection (1)
of this section, the board shall apply the appropriate range established pursuant to
s;auctizn 2 of this Act. Variations from the range shall be in accordance with section 3 of
this Act.

(3) In setting the initial parole release date for a prisoner pursuant to subsection (1)

" of this section, the board shall consider reports, statements and information received

under ORS 144.210 from the sentencing judge, the district attorney and the sheriff or
arresting agency.

(4) Notwithstanding subsection (1) of this section, in the case of a prisoner whose
offense included particularly violent or otherwise dangerous criminal conduct or whose
offense was preceded by two or mors convictions for a Class A or Class B felony or
~hose record includes a psychiatric or psychological diagnosis of severe emotional
disturbance, the board may choose not to set a parole date.

(5) After the expiration of six months after the admission of the prisoner to any
state penal or correctional institution, the board may defer setting the initial parole
release date for the prisoner for a period not to exceed 30 additional days pending
receipt of psychiatric or psychological reports, criminal records or other information
essential to formulating the release decision.

(6) When the board has set the initial parole release date for a prisoner, it-shall
inform the sentencing court of the date.

SECTION 8. (1) Prior to the scheduled release on parole of any prisoner and prior
to release rescheduled under this section, the board shall interview each prisoner to
review his parole plan, his psychiatric or psychological report, if any, and the record of
his coriduct during confinement. ‘

(2) The board shall postpone a prisoner’s scheduled release date if it finds, after
hearing, that the prisoner engaged in serious misconduct during his confinement. The
board shall adop: rules defining serious misconduct and specifying periods of
postponement for such misconduct.

(3) If a psychiatric or psychological diagnosis of present severe emotional
disturbance has been made with respect to the prisoner, the board may order the
postpanement of the scheduled parole release until a specified future date.

(4) Each prisoner shall furnish the board with a parole plan prior to his scheduled
release on parole. The board shall adopt rules specifying the elements of an adequate
parole plan and may defer release of the prisoner for not more than three months if it
finds that the parole plan is inadequate. The Corrections Division shall assist prisoners
in preparing parole plans.

SECTION 7. The board shall adopt rules consistent with the criteria in section 2 of
this Act relating to the rerelease of persons whose parole has been revoked.

SECTION 8. (1) Notwithstanding the provisions of ORS 179.495, prior to a parole
hearing or other personal interview, each prisoner shall have access to the written
materials which the board shall consider with respect to his release on parole, with the
exception of materials exempt from disclosure under paragraph (d) of subsection (2) of
ORS 192.500.

(2) The bhoard and the Administrator of the Corrections Division shall jointly adopt
procedures [or a prisoner’s access to written materials pursuant to this section.

SECTION 9. The board shall state in writing the detailed bases of its decisions
under sections 4 to 6 of this Act.
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279



5 N 10. (1) Whenever any person is convicted of a felony, the Corrections
Diwzg;gl;lh(zll fumgsh a presentence report to the sentencing court. If a prestertltext-l}::
report has previously been prepared by the Corrections Division with rei%eg ;)n e
defendant, the division shall furnish a copy of that report, and a supplemend t'g-mg w%th
up to date, to the sentencing court. The reports shall contain rgcommearlltea 10::1.5v with
‘respect to the sentencing of the defendan_t, .1r.xcludm.g incarceration l?r rrt;ab; res to
incarceration whenever the Corrections Division offlcgr preparing t Letxl;eppnf believes
such an alternative to be appropriate. All z:ecommenci'atlons shall be for the info
of the court and shall not limit the sentencing authority of the court. ball adoot rules

(2) The commission shall propose to the board and the board sha adop e
establishing a uniform presentence report form for use pursuant to subsection 0

e Soetion 1. ORS 137.079 i ded to read
tion 11. Q 7. is amended to : ) ) )
?33:)07"9 (1) A copy of the presentence report and all other written information

concerning the defendant that the court considers in the imposition of sentel;ce
shall be made available to the district ai.tomgy, fih? dgfer:darxl loroth}Jercogvr;-siftes
le time before the sentencing of t e defendant.
Eﬁts)c;rrf:h?on when received by the court outside the presence of. cpunsel,_ shall
either be su;nmarized by the court in a memoranduin av_x:u.lal)le for inspection or
summarized by the court on the record before sentence is imposed. ther
{2) The court may except from disclosure parts of the plrgsenten.ce repgrthor othe A
written information described in subsection (1) (b)uf éms‘ss:hon. WllC di::sp?oa
i i ini i Y ously

t to a proper sentence, diagnostic opinions which mig serl ' :
;?-Leg\;;r;n of rehpabg?tation if known by the defendant,‘ or sources of ipf?-t;matlon which
were obtainable (only on a promise] with an expectation of _conf1dem.1a i (}i] bed in
(3) If parts of the presentence report or other writien mf_ormahonh' esc ibed In
subsection (1) of this section are not disclosed under sul}))sectxgp (!2) Ziita;sdssgalﬁl , the

i i i i t been disclos 5

urt shall inform the parties that information has not b N : :

(f:gr thz record the reasons for the court's action. The action of the court in excepting

information shall be reviewable on appeal.

i 2. ORS 137.120 is amended to read: ' . . '
?ggihlcg'al (1) Each [minumum] minimum period of imprisonment in the

i i i ] for the punishment of
i vhich prior to June 14, 1939, was provz(.ied by law | L _
?:lr;lrt;:shaarr}:d‘ each psuch minimum period of imprisonment for felonies, hereby is
abOI(IQS)hssfienever any person is convicted of a felony, t}xe court shz\‘ll, unl;sscit im;;tiasﬁz
other than a sentence to serve a term of -imprisont.rr;ent in .thg zgif;ggatt)é tpeeriogr;%ctime
Division, sentence such person to imprisonment for an inde rate period of time,
stating and fixing in the judgment and sentence a maximum _ ,
?vl‘}l\ti:l: sll\r;?l not excee% the maximum term of 1mpnsonmten_t pro;:x?iadb‘t;y kl}a:;'.; ,;hear':fgxr‘;
. . a
d judgment shall be given accordingly. Such a sentence s wnov
?:detjengir:ate sentence. The court shall state on the record the reasons for the
imposed. . ' o
sen(tg)n’(f"leﬁlsms!e)ction does not affect the indictment, prosecution, trial, verdict, Judgmen:;i
or punishment of any felony committed before June 14, .1939. gmd ullf laws ng\:f?er::t
before that date in effect relating to such a felony are continued in full force an
as to such a felony.

ion 13. ORS 138.040 is amended to read: .
?33%604%. The defendant may appeal to the Court of Appeals from a judgment on a

conviction in a district or circuit court(; a{zd] : inclvi_xding z::e‘!':scii\g:xgtu\gv:tc;c; :l}::
imposes a sentence which is cruel, unusual or ex ;

f‘ngltxlxx—:'em;ﬁdbbackground of the offender or the facts and <_:1rcumsc§u:ccsr3;rtl’;i

offense. Upon an appeal, any decision of the court in an intermediate o

Page 4
Enrolled House Bill 2013 ge

280

L ! »««W%WM—-«yMWWMmN

A s s g

e ngesres vy smmetin e+ 3 oo o

[aphignca-Si

T

proceeding may be reviewed. A judgment suspending imposition or execution of
sentence or placing a defendant on probation shall be deemed a judgment on a

conviction and shall not be subject to appeal after expiration of the time specified in
ORS 138.071 except as may be provided in ORS 138.050 and 138.510 to 138.680. If in

the judgment of the appellate court the punishment imposed by the sentence

appealed from is cruel, unusual or excessive, the appellate court shalil direct the
court from which the appeal is taken to impose the punishment that should be
administered.

Section 14. ORS 138.050 is amended to read: A

138.050. A defendant who has [plead] pleaded guilty or no contest may take an
appeal from a judgment on conviction where it imposes [an ercessive fine or excessive,
cruel or unusual punishment) a sentence that is cruel, unusual or excessive in light
of the nature and background of the offender or the facts and circumstances of
the offense. If the judgment of conviction is in the circuit court or the district court,
the appeal shall be taken to the Court of Appeals; if it is in the justice of the peace court
or municipal court or city recorder's court, the appeal shall be taken to the circuit court
of the county in which such court is located. On such appeal, the appellate court shall
only consider the question whether an [ewcessive fine or] excessive, cruel or unusual
punishment [nof proportionate to the o fense] has been imposed. If in the judgment of
the appellate court the | [ine imposed is excessive or the] punishment imposed is
excessive, unusual cr cruel [end not proportionate to the offensel, it shall direct the
court from which the appeal is taken to impose the punishment which should be
administered.

Section 15. ORS 144.035 is amended to read:

144.035. (1) In hearings conducted by the State Board of Parole, the board may sit
together or in panels.

(2) Each panel shall consist of at least two members. The chairman of the board
from time to time shall make assignments of members to the panels. The chairman of
the board may participate on any panel and when doing so shall act as chairman of the
panel. The chairman of the board may designate the chairman for any other panel.

(3) The chairman shall apportion matters for decision to the panels. Each panel
shall have the authority to hear and determine all questions before it, However, if there
is a division in the panel so that a decision is not unanimous, the chairman of the board

(4) The provisions of subsections (1) to (3) of this section shall not apply to a
decision to release a prisoner sentenced under subsection (1) of section 4 of this
1977 Act. In such cases, the bnard shall release the prisoner only upon
affirmative vote of at least four nie: bers of the board.

Section 16. ORS 144.345 is amende: o read:

144.345. Whenever the State Boarc of Parole considers an alleged parole violator
and finds such person has violated one or more conditions of parole and the evidence
offered in mitigation does not excuse or justify the violation, the board may revoke
parole. (and defer or deny further consideration for parole when i finds:]

((1) There is a reasonable probability the parole violator will not, if reinstated,
remain outside of the institution without violating the law and that his release Is
incompatible with. the welfare of sociely;]

((2) There is substantial risk that e will not conform to the conditions of parvle;|

((3) Reinstaternent at that time would depreciate the serivusness of the parvle
violation or promote disrespect for law;]

((4) Reinstatement at that time would have a substanticlly adverse effect on other
persons upon parole status with regard (o their attitude toward supervision on parole; ory
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((5) The parvle violator’s commitment and continued correctional treatment, medical ,
care or vocational or other training in the institution will substantially enhance his
capac:ty to lead a law-abiding life when released at a later date.) !
SECTION 17. The board shall comply with the rulemaking provisions of ORS _
chapter 183 in the adoption, amendment or regeal of rules pursuant to sections 2, 3, 6 to r
8 and 10 of this Act. .
SECTION 18. ORS 144.175, 144.180 and 144.221 are repealed. i
[
&xU.5. GOVERNMENT PRINTING OFFICE: 1981~-338-289/8u56
|
’ /&
\ : b ’
B
é{;
]
Enrolled House Bill 2013 Page 6 . .
. N
282 '
T —— T ——— ’ L‘mmﬁwﬁ:%:gi;% D . x = e :3:‘“: o R R e A g 1‘:}!t ‘«g"‘” 5 S «Aé f






