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An Analysis of Contemporary Indian 
Justice and Correctional Treatment 

By LAURENCE FRENCH, PH.D. 
Unive1'sity of Nebraska 

NATIVE American justice is. currently em
broiled in controversy and this dilemma 
seems to be exacerbated by the two popular, 

yet contravening, perceptions of this phenomenon. 
People tend to examine Native American justice 
from either the aboriginal customary judicial per
spective or from the white adversary judicial 
perspective. Neither perspective accurately por
trays a realistic picture of the situation. Clearly, 
the only viable perspective to Native American 
justice seems to be a synthesis of these two 
orientations. 

The "harmonious/aboriginal thesis" and its 
focus on traditional tribal law offers valuable 
insight into the Native American cultural folk
ways and customs as they existed both prior to, 
and during the early stages of white contact. 
But it is foolhardy to pretend that the aboriginal 
system exists in its pure form anywhere in the 
United States today or for that matter, that this 
system can be reconstituted. Perhaps a contem
porary Sioux saying best reflects this cultural 
time bridge: "The days of the buffalo are gone 
forever." 

By the same token, the "Competitive/white 
antithesis" and its focus on formal, adversary 
law tends to obviate viable Native American 
cultural attributes which have survived or have 
evolved over time. Clearly, many of the attributes 
of the Native American "harmony ethic" are 
contrary to those prescribed by the Western "prot
estant ethic." And there is little doubt to the 
fact that the U.S. criminal justice system has 
a narrow, ethnocentric biased perspective, one 
that tends to view American Indians as well as 
other racial, ethnic, sex, age and class groups 
as "outsiders" to the dominant normative struc
ture. 

Medcalf (1978), in her challenging book-Law 
nrld. Jdentitll. articulated this dilemma by pointing 
out the legal Catch-22 Natlve Americans often 
find themselves in terms of government-directed, 
legal policy. She portrayed the law as a mecha
nism of legal control and, consequently, minority 
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suppression, contending that this remains the 
ulterior function of so-called "sympathetic" lib
erals, as well. 

Here she weaves an intricate discussion linking 
the philosophical ideals of John Locke, notably 
its American liberal adaptation, to U.S. policy 
which, on the surface, seems to be manifestly 
directed toward helping the American Indian find 
his place within the larger dominant social order. 
Particular focus is placed on the 1968 (Titles 
II-VII) Native Bill of Rights. Her argument is 
clear, legal solutions to Indian problems are super
ficial, if not suspect, at best: "To think of other 
human beings in terms of rights is to rob them 
of much of their humanity, because it reduces 
humanity to the bare essentials .... to reduce 
human relationships to rights and responsibilities, 
one against the other, is to render human relation
ship possibilities barren, to make human relation
ships an 'irreducible minimum' just short of noth
ing at all (p. 125)." 

However, Medcalf made the common error of 
jumping from an effective critique of the "com
petitive/white antithesis" to that of the "har
monious/aboriginal thesis" somehow giving the 
impression that the latter is the "real" solutio!l 
to the Indian dilemma: "Reexamination of the 
Indian Civil Rights Act, which extends constitu
tional guarantees to all individual members as 
against the tribe, provides an example. Such con
stitutional guarantees assume the prior absence. 
of individual rights. But Native Ame'ricans must' 
have had traditional ways of relating to each 
other and to their 'governments.' Why then in
stitute individual rights against the tribal govern
ment (p. 125)?" 

The American Bar Foundation has recently 
taken the opposite position. In its report, Ameri
can 11IcUan T1'ibal COU1'ts, Brakel (1978) argued 
that tribal courts and tribal justice are white 
American creations and that the Indians have 
a difficult time administering white-type justice 
to their people. The study even went on to con
demn the reservation system claiming that: "They 
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are little more than depressed areas for marginal 
and dependent societies of Indians, whites, ,and 
mixed-bloods. They are sociological nurseries to 
which those who find life difficult outside can 
always return, places of more or less voluntary 
detention for the ones who have never left, zoos 
for white tourists, and laboratories for academics 
(p. 102)." 

Thus, while this nport stressed many of the 
same points Medcalf did in her book, Brakel 
argued in favor of a greater reliance upon the 
"competitive/white antithesis": "The tribal courts 
do not work well, and necessa'ry improvements 
would require much time and involve many diffi
culties. To perpetuate them at all runs counter 
to the evoluntionary trends in the Indians' rela
tion to the dominant culture in this country. 
Therefore, it would be more reaUstic to abandon 
the system altogether and to deal with civil and 
criminal problems in the regular county and state 
court systems (p. 103)." 

Pan/ndianism: The Native American Synthesis 

The genesis of contemporary Native American 
movements extends back to the years following 
the Second World War when young Indian 
servicemen organized the National Congress of 
American Indians (NCAI). While other white
sponsored Indian advocacy movements preceded 
the NCAI, this was the first viable Indian
sponsored program. Later, a more radical-oriented 
Indian group emerged in the early 1960's. This 
was a reaction to what young Native Americans, 
during the turbulent 1960's, felt to be the in
effectiveness of the NCAL The National Indian 
Youth Council (NIYC) challenged the now middle 
aged membership of the NCAI while at the same 
time following the trend of other discontented 
youth of the time. NIYC fostered the more radical 

1 The Indian Historinn Press has published a numbe,r of scholarly 
works by Native Americnns, notably; The Pueblo IndIRns (Snnd~), 
Indinn Trenties (Costo nnd Henry), The Only Land I Know (I!IRI 
and Eliades)' The Iroquois in the Founding of the American Nation 
(Grinde) T~xtbooks nnd the American Indinn (Costo and Hen,ry); 
Legends ~f the Lnkota (LaPointe). The Right to be Indian (SChUSKY), 
Give or Take a Century (Senungetuk), Tsali (De~ford), Pima and 
Pnpago Ritual Oratory (Dahl') , When the NavaJo. had too Many 
Sheep (Doyce), Anthropology and the Amercan IndIRn (Costo and 
Henry) among others. . . 

• Also see the Task Force Reports of the American IndIRn Pollcy 
Review Commisson, notably: . 
No 1 Federal Indian Relations. Hank Adams, chan'. 
No' 2' Tribal Government. Wilbur Atcitty, chair. 
No' 3' Federal Administration. Snm Deloria, chair. 
No: 4: Federal, State and Tribal Jurisdiction. Sherwin Broadhead, 

I~~i~;, Education. Helen Scheh'beck, chair. ~~:~: Indian Health. Everett Rhoades, chair. 
No.7. Reservation and Resource Development and Protecton. Peter 

MacDonald, chnir., , h' 
No.8. Urban and Rural ~on-Reservation Indi~ns. AI Elgm, call'. 
No.9. Indinn Law ReviSIOn. Peter Taylor, chair .. 
No. 10. Terminntion nnd Non-Federally Recognized Indians. Jo Ho 

Hunt, chair. 
No. 11. Alcohol and Drug Abuse. Reuben Snake, chair. 

AIM (American Indian Movement) faction much 
like the SDS fostered the "weathermen." 

These growth problems aside, Indian move
ments were instrumental in promoting a positive 
universal Indian image-an image that did much 
to dispel the old negative stereotypes long pro
moted in movies, in books and on television. 'This 
phenomenon soon became known as the Pan
Plains Indian movement. Not only did Native 
Americans seek out a common ethnic image, 
they now strived for self-sufficiency and self
determination. It was within this protest environ
ment that young Indian schola::.'s began to consoli
date their efforts so as to best serve their people. 

Correspondingly, a number of Indian-rurl;\£n
dian interest groups and organizations emergett. 
In 1964 the American Indian Historical Society 
became inCO'rporated and has served from that 
time as the Native American academic honor 
society dissemating Indian news and scholarly 
works through its press (Indian Historian Press) 
and its publications (Wassaja, Indian Historian, 
Wee Tree as well as many books by Native 
Americans) .1 

Other Indian ol'ganizations soon followed suit: 
the Mohawk Nation's Akwesasne Notes; the In
stitute for the Development of Indian Law's, 
Ame1'ican Indian Jou1'nal,' the American Indian 
Faculty and Staff Association at the University 
of Oklahoma and its influence in the development 
of the Ame1'ican Indian Law Review, and the 
Native American Rights Fund and its National 
Indian Law Lib1'u1'Y Catalogue and Announce-
ments. 

Moreover, Indian schola:rs like Vine Deloria, 
Jr., Bea Medicine, Rupert Costo, Adolph Dial 
and others did much to disseminate this informa
tion to the general public through professional, 
academic and public meetings, assemblies and 
media events. They served notice to the rest of 
the Nation and the world that the popula'r nega
tive stereotypes of American Indians as being 
simplistic, primitive and savage entities would 
no longer be tolerated. Hence, the 1960's and 
1970's saw an increase in Indian attorneys, schol
ars, medical doctors, administrators and the like. 
rEhis was the Indian 'response and the emergence 
of contemporary panlndianism.2 

Native American COJ'1'ectional Survival 

Native American correctional survival is the 
basic philosophy of the special, Federally sup
ported, Swift Bird project, the Indian-run, mini-
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mum security prison located in South Dakota 
designed to serve Plains Indian inmates. The 
concept actually stems from the Indian survival 
school philosophy which has its roots in the Red 
School House in St. Paul, Minnesota. 

Basically, the Indian survival philosophy works 
on the assumption that much of the contemporary 
Indian problems are grounded in "marginality," 
the process of being caught between two worlds 
(the traditional Indian and the white dominant 
cultures) with little hope of fully belonging to 
either (Park, 1950; Sellin, 1938). Indian survival 
attempts to strengthen the Native American's 
self-image, what they refer to as their "Indian
ism." Once this task has been accomplished em
phasis is then given to learnil'lg the basic skills 
necessary to survive in both of these cultural 
worlds. 

Until cultural building and qther preventive 
programs emerge, the "Native American syn
thesis" will have to continue to focus upon its 
current ex post facto, resocialization programf'!. 
Presently, two Native American correctional ori
entations offer programs which fit the Native 
American synthesis perspective: (1) Indian cor
rectional institutions exclusively for Native Amer
ican clients, and (2) Native American prison 
survival schools for Indian clients incarcerated 
within la:rger inmate populations. 

The Institute for the Development of Indian 
Law described the problems with typical State 
and Federal prisons in relation to Indian clients 
as such: "The prison environment, in which a 
disproportionate number of Native Americans 
find themselves, given the selective and discrim
inatory law I'mforcement system, is one which 
they find especially hostile and alien. Indians are 
greatly overrepresented in prison populations, yet 
often lack a voice in their operation (Kickinbird, 
1978 :19)." 

The Native American Rights Fund (NARF) 
initiated changes that would attempt to resolve 
some of these problems articulated by Kickinbird. 
They first initiated action within the State prison 
system through the Federal courts and later 
helped to develop the first Indian-run correctional 

3 Most Indian scholars and Nntive American leaders commonly 
refer to the long history of public policy designed to accommodnte 
Indian culture as "cultural genocide." Involved in this proces~ are 
a number of critical govet'nmental doctrines, including: (1) 1830, 
Removal Treaty; (2) 18G8, Treaty of Fort Laramie; (3) President 
Grant'R Peace Policy of 1870; (4) 1883, lUx Parte Crow Dog; (6) 
1885, Major Crimes Act; (G) 1887, General Allotment (Dawes Act); 
(7) 1898 Curtis Act; (8) 1924, Indian Citizenship Act; (9) Wheeler
Howard (Indian Reorganization Act), 1934; (10) Indian Claims 
Commission Act, 194G; (11) Public Law 280 (termination), 1953; 
(12) 1954, Relocation; (13) Indian Civil Rights Act, 1968; and (14) 
Indian Self.Determination, 1975. 

facility for Indian clients-the Cheyenne River 
Swift Bird project. 

Indian Corrections-Swift Bird Facility 

In +:heir first significant criminal suit, the Na
tive 1. merican Rights Fund was instrumental in 
bringing about needed changes in the Nebraska 
prison system. Here N ARF successfully argued 
a class action suit for the Indian inmates, filed 
in U.S. District Court against the director of 
the Nebraska Correctional Services....Department 
(October 1974). 

A summary of the charges are as follows: 
"Plaintiffs who comprise the class of Indian in
mates incarcerated in the Nebraska Penal and 
CO'l'1'ectional Complex sued (tue) defendant ... 
claiming certain deprivations of rights secured 
to them under the First and Fourteenth Amend
ments . . . Specifically, plaintiffs claimed that 
officials refused to permit an Indian Culture Club; 
that access to Indian religion, including the Na
tive American Church was denied to them; and 
that they were discriminated against in various 
ways in the rehabilitation process including work 
release, work assignments and the failure to pro
vide Indian counselors and instructors (Indian 
Inmates of the N ebmslca Penitentia1'Y v. Vitek, 
No. 72-L-156, D.Neb., Order of October 31, 
1974) ." 

The suit resulted in the court ordering a num
ber of changes including allowing Indian inmates 
to wear their hair long in traditional hairstyles, 
for official recognition of an Indian spiritual cul
tural club including the construction of sweat 
lodges and the use of medicine men for services. 
This order also included the Native American 
Church but the Nebraska Department of Correc
tional Services has "stonewalled" all attempts to 
implement this element of the court order (see 
Public Law 95-341/ August, 1978). 

Moreover, it was decreed that the Nebraska 
correctional department would formulate an af
firmative action plan designed to hire Indian 
personnel at their facilities and that the Nebraska 
penal and correctional complex was to provide 
accredited courses relevant to Indian culture and 
Indian studies for their Native American clients. 

Indeed, this was a victory over past penal 
policies directed toward Indian cultural genocide, 
the process of destroying Indian culture for the 
purpose of forced assimilatl,on.3 Indian inmates 
in Nebraska now have an opportunity to retain 
aspects of their cultural heritage, and to even 
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strengthen it, while incarcerated. More impor
tantly, this suit was the forerunner of the Chey
enne River Swift Bird Project-the prototype of 
Indian-run correctional facilities to be developed 
across the Nation. 

This altemative Indian rehabilitation center 
was the product of Indian and white faculty and 
students at the University of Nebraska working 
in conjunction with NARF staff. The director of 
the facility, Rick Williams (Lacota Sioux) was 
a student at the University of Nebraska when 
the idea was conceived. Following his graduation, 
he served an apprenticeship with NARF under 
the direction of Walter Echo-Hawk, one of the 
NARF attorneys involved in the Nebraska penal 
suit. 

The Swift Bird facility is a voluntary pre
release Indian-run correctional facility designed 
to serve Native American clients from five north
ern Plains states (South and North Dakota, Ne
braska Minnesota and Montana) as well as the 
Feder;l Bureau of Prisons. The concept of Swift 
Bi:::d is to provide individualized "cultural repro
gramming" for short-term Indian clients con
victed and sentenced in either Federal court and/ 
or in the courts of the participating states. 

According to the Swift Bird mandate these 
volunteers: "Shall be dealt with humanely, with 
efforts directed toward their rehabilitation and 
return to the community as safely and promptly 
as practicable (Echo Hawk, 1977 :13)." Native 
American cultural and spiritual treatment are 
important considerations. with the Swi~~ B~rd 
comprehensive classificatIOn and reha})lhtatIOn 
program effort. 

As mentioned earlier, this orientation is similar 
to that employed by Native American "alterna
tive" and "survival" schools. The basic premise 
here is that a person has to feel good about 
himself and who they are before they can become 
fully responsible and autonomous membe~s of 
society. Alternative and survival school onenta
tions stress the positive attributes of being Indian, 
reinforcing the pan Indian and particular cultural 
orientation of the client's home world environ
ment, while at the same time providing the neces
sary skills needed to survive in the dominant 
white culture. 

The Cheyenne River (South Dakota.) Swift 
Bird facility was opened in the Fall of 1979 and 
only time will tell if it is successful. Perhaps 
the greatest obstacle to this program is the con
travening jurisdictions involved and the lack of 

a clear legal mandate for the clients they serve. 
All clients (up to 70) must be admitted on a 
voluntary basis under a contractual agreement 
made between the Swift Bird staff and the send
ing institutions. Thus the sending units have ulti
mate jurisdiction and legal custody over their 
clients while they are at Swift Bird. The Native 
American prison survival concept has equal rele
vance to Indian clients incarcerated in 8tate and 
Federal penal facilities. It tries to provide the 
essence of the Native Ame-rican resocialization 
within both types of correctional environments. 

Indian Prison Survival Schools 

Indian prison survival schools have a serious 
mandate in that they must overcome the damage 
already done by the prisonization and reservation 
life. Consequently, the Indian survival curriculum 
must consider certain cultural attributes unique 
to Native American clients. This involves the 
important first phase of Indian survival school 
programs-the development of a sense of Indian 
self-worth (the opposite of trying to "white
wash" Indian clients). The next phase involves 
learning the basic skills necessary to cope within 
both the Indian white worlds. Indeed this is a 
challenging endeavor for any person and more so 
for those already suffering the stigma of incar
ceration. 

The "Indianism" process involves teaching the 
marginal Indian his cultural roots, pan Indian ism 
and the tenets of the "harmony ethic." Here 
the client is exposed to the Indian orientation and 
encouraged to adopt a native-oriented cognitive 
style. Native American learning strategies indude 
teaching native custom, rituals and language, all 
designed to enhance the person's self-awareness 
and to provide a positive, "cultUl'al proactive" 
status resulting from incarceration. A conse
quence of this educational process is the shared, 
collective panIndian identity. 

Once these attributes are internalized, the mar
ginal Indian can begin to reassess his past failures 
and ascertain why he/she is plagued by alcohol, 
violence and/or incarceration. Moreover, it is at 
this level of awareness that conventional treat
ment modalities can be introduced into the cultural 
program. And the introduction of popular coun
seling and/or experiential group modalities into 
the program does not provide an alien element 
since consensual treatment itself has a long abo
riginal tradition, existing within Native Ameri
can groups centUl'ies prior to group psychother-
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apy, T-groups, encounter groups, network therapy 
and the like came into vogue within western 
societies. 

The final institutional stage of the Indian sur
vival program is dedicated to teaching Indian 
inmates how to cope beyond their subculture 
and make it in the la'rger, white-dominated so
ciety as well. The teachers in both phases of the 
Indian prison survival school rJrogram should be 
comprised of both Indians and non-Indians. In
deed, traditional Indian inmates make excellent 
teachers in both phases. These individuals, unlike 
their marginal counterparts, seem to have a better 
sense of their cultural identity including the rele
vant rituals, the language and the like, hence 
seem to maintain a strong sense of their "Indian
ism" even when incarcerated. This is the basic 
format of the Indian prison survival school. 

In conclusion, it is interesting to note that 
Native Americans have long been expected to 
understand both cultural world views (harmony 
and protestant ethos) while members of the dom
inant culture, especially those involved in legal 
and social service delivery (prosecutors, judges, 
law enforcement officers, defense attorneys, cor
rectional, social service and health pe:s,sonnel, psy
chologists, psychiatrists, teachers . . . ) usually 
do not feel compelled to have to try and under
stand American Indian cultures. The "Native 
American synthesis" allows for this cross-cultural 
educational exchange between both Indians and 
non-Indians while neither the "harmonious/abo
riginal thesis" nor the "competitive/white anti
thesis" considers this form of 'reciprocity being 

viable. Cultural survival according to the "Native 
American synthesis," is a two-way process. This 
perspective also recognizes the value in the preser
vation of one's unique cultural heritage, therefore, 
makes a distinction between forced accommoda
tion/assimilatioll or other attempts to obviate 
attributes of Native American cultures and the 
reality of cultural pluralism. 
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"THE DEMANDS of civilized life on mall' are subtly and cruelly exacting; 
the fine discriminations demanded of him are innumerable and difficult." 

So stated a psychiatrist in the 1930's, years prior to World War II, jet 
airliners, "the bomb," and the "cold war." Many feel that such demands 
have become exacting and that such discriminations are even more innumerable 
and difficult. Perhaps increases in divorce, mental illness, alcoholism, and 
the incidence of ulcers attest to the pressures involved in living in con
temporary society. Is this to say that it is difficult for the majority of people, 
who have been born and reared in this society, to adjust to it? What then 
about those who were neither born nor reared in it but who are expected 
to adjust to it?-ARTHUR S. RIFFENBURGH 
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