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ACCESS TO JUSTICE

TUESDAY, FEBRUARY 13, 1979

U.S. SeNATE,
CoMMITTEE ON THE J- UDICIARY,
Boston, Massachusetts.

The committee met at 9:00 a.m. in room 2003, John F. Kennedy

Federa] Building, Boston, Massachusetts, the Honorable Edward M.
Kennedy, chairman of the committee, presiding.

Present: Senator Kennedy.

Also present: David Boies. ~hief counsel and staff director, and
Robert M. McN amara, Jr., staff counsel.

OPENING STATEMENT OF SENATOR KENNEDY

On behalf of the Senate Committes on the Judiciary I want to
welcome all of you to the first in a series of hearings which the com-
mittee will be holding during this Congress to study various methods
providing better access to justice for our citizens.

Equal access is more than just a hallmark of justice—it’s a definition
of justice, and no system merits that description if access is the privi-
lege of a few and not the right of all. That principle is the foundation
of our legal system, but the reality is that more than two-thirds of the
American people lack easy access to the courts. The guarantee of
Justice has too frequently been nothing more than a hollow promise.
Instead of getting their ay in court and getting justice, citizens have
been getting frustrated and cynical.

In too many cases, justice becomes a luxury which too few can af-
ford. They cannot afford lost time from work, they cannot afford the
legal costs, and they cannot afford the frustrations, Securing justice
has become an effort which taxes the patience, the hope, and the fi-
nances of even the most determined. Complex procedures, dispropor-
tlonate expenses, and long delays have turned away too many of our
citlzeals. For them, the doors of Justice do not revolve. They are simply
closed.

In the past few years many individuals and groups have begun to
rethink the basic pr.inciples. for effectively delivering justice. They

best method of resolving a dispute. Chief Justice Warren Burger has
repeatedly sounded that theme. He stated that :
he notion that ordinary people want black robed judges, well
drqssed_ lawyers, fine panelled courtrooms as settings to resolve
their disputes is not correct, People with problems, like people

with pains, want relief, and they want it ag quickly and inexpen-
sively as possible.
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Al of us encounter problems in the course of our daily lives. All of
us seek an easy and eflective means of resolving them. Because the
court system fails too often to provide such a means, we must find effec-
tive alternatives. Experimentation with these alternatives has been un-
dertaken throughout the couniry with some success, and today I want
to discuss some of these alternatives with our witnesses.

Experimentation with various dispute resolution alternatives began

some time ago in Massachusetts, and these programs have become mod--

els for others now being operated throughout the country. The Urban
Court program is one of the best developed and most successful pro-
grams in the country. Since 1975 its 50 volunteer citizen mediators have
handled nearly a thousand cases, held hearings in 680 of these, and
settled 77 percent of the disputes. After 3 months 87 percent of these
cases remain settled.

The Court Mediation Service in Taunton, begun in 1977 under the
auspices of Judge Volterra, has handied nearly 60 referrals. Sixty-two
percent of the cases mediated resulted in agreement, 95 percent of
which remained in force 3 months later.

There are a number of other excellent and innovative programs in
our State, such as the Mediation Component of the Youth Resources
Bureau in Liynn, the Assistance in Domestic Disputes program in Mid-
dlesex County, the Domestic Crisis Intervention program in Cam-
bridge, the Aid for Battered Women program in New Bedford, and
the Mediation program in Quincy. These programs addvess a critical
need and provide valuable assistance to our citizens in resolving a wide
range of daily disputes.

In order to continue and encourage this experimentation, Senator
Wendell Ford and I just last week introduced the Dispute Resolution
Act of 1979, which will establish a clearinghouse for information and
technical assistance and will provide incentive grants to those who
wish to develop innovative approaches to resolving citizen disputes.

Today we are fortunate to have with us a number of witnesses who
will discuss the general problem of the inaccessibility of justice, and
some the specific alternatives which are being developed and used to
deal with this critical problem. My thanks to all of you for taking the
time from your busy schedules to be with us here this morning. Un-
fortunately, Dan Meador could not be with us, due to 8 inches of snow
in Washington.

We have as our first panel, Frank Sander, who is a professor at
Harvard Law School, and a nationally recognized expert on resolution
of minor disputes, Sandy D’Alemberte, who is the chairman of the
ABA special committee on resolution of minor disputes and Dan Me-
Gillis, research fellow, Center for Criminal Justice, Harvard Law
School. Glad to have you all here. We also have John Beal, who lives
close to the airport. [Laughter.]

John, we are glad to have you and _appreciate your extra effort.

Professor SAnpER. Senator Kennedy, we appreciate the opportunity
to appear on this important subject. I want to first briefly give John
Beal an opportunity to say a couple of words on behalf of Assistant
Attorney General Meador, who worked hard to be here and has sent
John in his stead.
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PANEL OF EXPERTS:

STATEMENT OF JOHN BEAL, ATTORNEY, DEPARTMENT OF JUSTICE;
TALBOT D’ALEMBERTE, CHAIRMAN, AND PROF. FRANKX E.
SANDER, MEMBER, SPECIAL COMMITTEE ON RESOLUTION OF
MINOR DISPUTES, AMERICAN BAR ASSOCIATION, AND DR. DAN-
IEL McGILLIS, RESEARCH FELLOW, CENTER FOR CRIMINAL
JUSTICE, HARVARD LAW SCHOOL

Mr. Brar. First of all, T just want to point out that Dan is in fact
snowed in in MclLean, Virginia, not in Washington. A municipality
tlfmt apparently does not sweep its side streets. He’s facing 12 inches
of snow.

Senator Kunwepy. Which is to the delight of my children.
[Laughter.]

Mr. Brar. He sends his deep regrets. I talked with him late last
night. This is an area of great interest and concern to our office, the
question of what disputes are suitable for litigation and what dis-
putes really ought to be dealt with through alternative means of dis-
pute resolution. Our office has just embarked on two major studies in
this area.

_ One of these studies addresses the role of courts in American society,
including what matters ought not go to court, and if they don’t go to
court, where they should go. Also, the Department of Justice is con-
ducting a major study of the costs of litigation to determine how much
litigation costs and what alternatives to litigation costs. We want to
determine or to provide a factual basis for making policy decisions on
when we should litigate and when we should use alternatives and what
alternatives we should use.

In addition, the Department has several programs in operation in
the area of alternatives to litigation. In the Federal area we have
worked with the courts to try arbitration in three Federal district
courts. The preliminary results in that area are very good. We are very
encouraged by the results from Philadelphia, from Connecticut, and
from San Francisco, on the use of arbitration in Federal courts.
At the State and local level, we have started three neighborhood
justice centers and have been most encouraged by the results of
the justice centers. I have, if you are interested, a copy of a report on
the justice centers just released, that we would be glad to make avail-
able, giving the results of the first 6 months of operation of those cen-
ters. Of course, we have worked closely with your committee in the de-
velopment of the Dispute Resolution Act, which we hope will receive
favorable consideration this year in the Congress and we expect to
continue to work with you on it.

As I started out saying, Dan very much regrets not being able to
be here today and he would welcome any other opportunity to dis-
enss this topic with you. He asked me to convey those feelings for him.
T’d be glad to answer any questions that you may have on any of the
activities that we are involved in in this area.

Senator Kennepy. Well, I want to thank you for your presence here.
I think all of us on the Judiciary Committee are enormously mindful
of the extraordinary work that Dan Meador and his division have
been giving to this whole issue. I know from my own conversations
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with General Bell that he established this as a high priority for the
Justice Department. Dan Meador has been an enormously thought-
ful and knowledgeable person in this area. There are a number of dif-
ferent areas of experimentation which you have referred to, and I
hope to touch on soms of those during the course of the panel

discussion. )
But we will look forward to an opportunity to hear from Mr. Meador

at a later time when we will be studying these important areas during
this session of Congress. I want to acknowledge the excellent work
that was done by the Department in the development of the Dispute
Resolution Act which is now at the desk awaiting Senate action. I'm
very hopeful it will be the very first piece of legislation that is passed
in this Congress early next week. We hope it will be expedited over

in the House as well.
[The prepared statement of Daniel J. Meador follows :]

PREPARED STATEMENT OF DANIEL J. MEADOR

It is a pleasure to appear before the Judiciary Committee to discuss alterna-
tives to litigation and to support adoption of the Dispute Resolution Act.

One of the paramount goals of the Department of Justice is to ensure that the
people of the United States have full and equal access to justice. I know that
this is a principle concern of the Congress, as well.

Access to justice means access to the institutions through which disputes are
resolved and the public order is maintained. In this country, it is through
the courts that individual rights are protected and the civil and criminal laws
are enforced. I and the staff of my office have devoted considerable attention in
the 2 years of our existence to developing measures that would improve the
operation of the courts.

‘We nonetheless recognize that no matter how effective and efficient the courts
may become, they will remain relatively expensive and time consuming for those
coming before them. The cost of courts, to a large extent, is a necessary conse-
quence of their procedural formality. This formality, however, is essential
to their legitimacy. In most cases, justice requires representation by counsel,
adherence to the rules of evidence, the right of appeal, and the like. Each of
these elements are necessary to ensure accurate and unbiased findings and
judgments, but each contributes to the cost and delay of court proceedings.

The recognition of these inherent incumbrances on the courts has caused us to
consider whether many disputes in fact need to be resolved through the full
panoply of procedures that accompany a court trial. It has been recognized
for some time in such fields as commerce and labor-management relations that
arbitration provides a faster and less expensive way of ressiving disputes.

Indeed, it has become clear that “access to justice” cannot necessarily be
equated with “access to the courts.” For many types of matters, access to the
courts may not, in reality, be access to effective justice. It ig becoming increas-
ingly clear that nonjudicial procedures and forums may be better suited for
the resolution of many disputes.

We should examine all of the types of disputes to determine where it would
be appropriate to develop such alternatives. Our courts are operating under

. substantial pressures today. Dockets are growing in size at the same time as
Government budgets are shrinking. In these circumstances, the courts must look
for ways of reducing cost and delay without, however, diminishing the fairness
of the results they produce.

We have been exploring a number of aspects of this problem. During my
time here this morning, I would like to indicate to the Committee the projects
that the Office for Improvements in the Administration of Justice has been
developing to provide nonjudicial procedures for dispute resolution. I would
also like to discuss pending legislation on minor dispute resolution.

One of the things our office has done, which may yield proposals for legisla-
tion in the future, is to launch two major empirical studies, one on the role of
the courts in American society, and the other on the costs of civil litigation.
These studies will include examinations of alternatives to the courts and of
matters which are suitable for resolution outside of the courts.

In the Federal arena, we are involved in developing several alternatives to
district court trials, One is court-annexed arbitration. Building on the success-
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ful experience of several States we hav L i
i 1 , W ve worked with three Feder istri
gg;ltl tasntc(l) él(;ll?tle‘ltngnt cour}:—annexed arbitration by loeal rule Undeidteliiasl pi}c?(fé;gt
y ract cases for money damages only involvin' 1 tl b ’
are referred to a panel of attorney-arbitrators "'tl' { o montns MOO’QOO’
The arbitrators hear the evidence in the C%Ll 8 render an nonths of fling.
. itr 1 se and render an asvard. A full tri
in the distict court is available, but if neither : l Lo
the : a party files a de N i
a\\‘ %’le d '101fethe arbltrati)rs becom’es the final judgment in the ca;]éand fora trial, the
are encouraged by the early results of the tegt district': Y i
» . . Iy . S' "
gﬁgegiéﬁlgilgi}atfﬁoéli OWItuglh' is pgntdmg before this committee, that v?vi)glcllmavxftﬁggge
riet aopt this arbitration pr y ) Y 7o i
on&his bHIL will b popen s A procedure. We hope that fay orable action
nother legislative proposal that we have dev ' i
' er I £ veloped, and whieh would provi
an a'ltematlve. to full court proceedings, is a bill to éxpand the jurisdﬁgtio;lgg
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isposition by the magistrate. This proposal, which
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: would relieve judges of the handli
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In : ' b , ¥ seeking to provide Federal leader-
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itatior rs are larger and more serious. All are important to the persons
In decades gone by, citizens in this countr
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able to each State, and would conduct research and demonstration projects. The
center would operate on a budget of $3 million per year.

The second component of the dispute resolution proposal would be a seed
money grant program. This would enable a State to obtain experience with new
or improved programs and would provide a vehicle for further experimenta-
tion, which is much needed in this field. Applications would be sent directly to
the Department of Justice by the agency or organization that would operate
the project. The Federal funding for an individual project would begin to taper
off with the 2d year of the program and local funding would take its place. After
4 years, there would be no further Federal contribution to an individual project.

We believe that the Dispute Resolution Act has an appropriate structure for
the grant program it creates. It will allow for experimentation with innovative
proposals. It also will ensure that all States receive some assistance, while
enabling areas with greater population to receive a share of the total grant
program which reflects their greater need. In addition, it will allow grants to
be awarded in a manner that will ensure that all types of minor disputes are
covered by funding, Disputes such as those involving family members or con-
sumers could be resolved in those projects that deal with a wide range of dis-
putes, such as Neighborhood Justice Centers. They also would be resolved in
more specialized projects, such as consumer action programs or family dispute
mediation projects. Overall, the dispute resolution program would maintain a
general balance of coverage between inter-personal disputes (such as family and
neighborhood disputes), and essentially economic disputes (such ag consumer
and landlord-tenant grievances).

Through the experience gained from the variety of both general and special-
ized projects to be funded, we expect to learn much about hokv best to aid people
in resolving the many disputes that arise in the course of everyday life. Pres-
ently it is not known whether specialized or generalized dispute resolution
mechanisms are more effective. It would be premature to promote only one
type of mechanism or method. The approach contained in the bill—to proceed
simultaneously with a variety of programs-—is the best course to take at this
time,

In addition to funding programs for interpersonal and economic disputes,
the grant program will fund both informal and formal dispute resolution mech-
anisms. With informal programs, it is our expectation that the dispute resolu-
tion program -will build upon the Neighborhood Justice Centers, discussed earlier,
that the Department of Justice has recently launched.

The dispute resolution program would also assist states and localities in
improving their more formal mechanisms for the resolution of minor disputes,
such as small claims courts. In some communities, small claims courts work
very well, while in others they are nonexistent or not very effective. The dis-
pute resolution program would promote the more widespread use of small claims
procedures that have been proven effective, convenient, and inexpensive. It also
would fund experimental efforts in areas where further work is needed, such
as the development of better means for collecting small claims courts judgments.

I would like to note here that it is the view of the Department of Justice
that there is a basic theme underlying the overall approach of the proposed
dispute resolution program. While there are minor disputes in a wide variety
of substantive areas that require resolution, the process of resolving such dis-
putes has many commeon threads. It is by improving this process that we can
most effectively enhance the quality of justice rendered to the people of this
country.

The Department of Justice supports adoption of the Dispute Resolution Act
as a limited, experimental program. We do not believe that it should be estab-
lished as a separate, new grant program. Instead, it should be funded out of
existing departmental funds for fiscal years 1980 and 1981. This arrangement
is most consistent with the need to restrain government spending while being
responsive to the needs of our society. Consequently, we support enactment of the
program but do not seek additional funding for it.

In summary, the Dispute Resolution Act would establish an appropriate role
for the Federal Government in the minor dispute area. In addition to recognizing
the limited role that the Federal Government should play in matters of purely
local jurisdiction, the dispute resolution program would take a balanced and
comprehensive approach to the whole spectrum of minor disputes. This is the
method that we believe will be most productive.

7

The program under this bill would hel i i
' P to achieve an important goal: that
every community haxte an appropriate forum to provide effectiv% redress
for minor disputes, Tll}s forux_n need not necessarily be a full-fledged court. For
many disputes, a public hearing before a judge—operating under formal rules
?rfe?lvnlsdeol%ce an;l {).rocedur?—takes far too long and costs too much, A less formal
resolution can be just as fair, but considerabl y iti
1e§l‘s hcostly for all involved. ’ ¥ more expeditious and
e dispute resolution program woula develop and pr i
) : y I 1 h promote the use of improv
dispute resolution mechanisms for a wide range of citizen disputes. The Dpepafg

ment of Justice supports the prompt enactment bi : i
much needen s obDO P nt of the bill that would create this

Senator Kexnepy [continuing]. That is only a small segment of the
larger issue of access o justice which we want to talk about here today
but it is an Important one, and I think it is symbolic of the interest of
our committee in this whole area which for far too long has gone with-
out attention, We are looking forward to the testimony this morning.

Professor Sanper. Mr. Chairman, T would like to present my col-
league from the ABA, Sandy D’Alemberte, Chairman of the ABA
Special Committee on Resolution of Minor Disputes, who has come

up here all the way from sunny Miami at considerable sacrifice this

morning—considering the temperature here—to have an opportunity
to appear at this proceedin

0 e ! fg . i . .
OE,C??{EOI- Kﬁ:Névlrm.f. Professor, if you knew Sandy like I knew him,
y 10w that he 1s a remarkable man. I have known him for a num.-
lel' of years, %Ie was a distinguished representative in the Florida
egislature. He’s been active in civil affairs in his community. He’s also
beicjn known to be involved in democratic politics down there, too.
[Laughter.] He has been one of the most concerned and respected lead-

ers in this area, and he has bee '] 1
_ , n a good friend. I am delighte -
come him here, = ’ ghted to wel

sag};f %ngelg‘a;e]d statement of Messrs. Talbot, D’Alemberte and Frank

PREPARED STATEMENT oF TALBOT D’ALEMBERTE AND PROF. FRAN

I am Talbot, D’Alemberte from Miami, Florida,
of law. I serve as chairman of the American B

gn 1ies'olut'ion of miqor disputes. With me is my colleague, Professor Frank
ander, from Cambridge, Massachusetts, who is a professor at Harvard Law

it

We appear today at the request of the association’ resi
Tate. President Tate has taken particul 0 yonr bilt Sre crnepherd

; ) ar interest in your bill, Mr. Chair
and list islatior i § o e ook DI, MLT man,
presidenst. this legislation among his top legislative priorities for his term ag

C[jo evidence Mr, Tate's and the ABA’s continuing su y
assist all c1Elzens h} resolving even the most minor dis%uteg})g I:'fslﬁotlllé)trgfx? S&‘Lst(;g
January 1979 .PreS1dent’s Page from the ABA Journal be included in the' record
of these heapngs. “There can be no doubt,” wrote Mr. Tate, “that we must
find ways to improve the settlement of small, personal or moneta’ry disputes with-
ouz the ;’orma%tles o&r prohibitive costs of court action.”
merican Bar Association support for the endin islati v

expressed by the Board of Governors in May 1977 pfollow%néeg}lrstle‘lnt;(i)\lrle gzgcsly fsixlnsctl:
approval by the special committee. Ag adopted, the resolution provides:

Resolved, that .the American Bar Association supports, in prineciple, the
enactment of legislation such as the [Dispute Resolution Act] Cons;lmer
QOntrove_rSI.es Resolution Act (8. 957 and H.R. 2482, 95th Cong.), or legisla-
tion of similar purport, which would provide Federal financial aésistance to

K SANDER

Wherq I am in private practice
ar Association’s gpecial committee
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the States for the improvement of existin% Itnedmlflisn'lli’) ;lilclstl?ftgglzl(ianiwe’ﬂgﬁ
i is or the resolution of minor g
tion with new mechanisms, for the i putes ang o the
¥ qeht to provide such mechanl
would reserve to each State the rig vide e
resolution of minor disputes as appear appropriate to meet the needs
its residents. ) ) ) o )
Tﬁff Board also directed that consule{'a'ttxon be1 .gnt'iegl t‘?o atlllllgnbdl}élquti};ngéegf
di i N 957 to (1) expand its applica C a ;
D oortes o S..()_S » dis . (2) place in the Justice Depart-
isputes i sumer disputes; (2) pla
citizen disputes in addition to cons tes; (2) e in the T ponsi.
: 0V the Administration of Ju
ment’s Office for Improv ements in . A o e s oant
ili i risi -ant program ; and (3) es
+ for conducting the env 151one(.1 gran ) . ‘ h £
gll}égmm as a special revenue-sharing plan without burdensone requirements o
detailed federal regulations. ‘
Causes of Popular Dissatisfaction With the Administration of Justice ! detivered
During the 1900 Amual Meeting of the AR, Ders BStor, e Saminis
i 58l ress, s of Popular Disse h S
his classic address, “The Cause isfaction Wit KaC A Anni-
i f i 1 mmemorate Dean Pound’s insig A
tration of Justice.”* To com : nsight on e B jointly
i g 200th Anniversary of our Natlon,
versary of his speech and th«Ta 2( \ our Natlon, the 25 aves of
i ! 7 onal Conference to review
convened ? in April 1976 a l\aja : e ew the anrren O e ot
i i ith our justice system. These causes, ! ) ;
DUl e . ' t back lelays are notorious; the costs
: : t backlogs and delays @ ; !
unknown : Federal and State cour g S e O e acy put, OF
i have priced the means olf legal ¢ cac) >
of litigation and legal counsel ha ( t ' o e the Jus.
4N is y e legislating more protec ) ;
the reach of many ; legislatures ar gis! c et iy avail.
simi ickly h to make the protection reddii
. -gtem can’'t assimilate quickly enoug '  pro lor wall
?Lllffe ?y(?‘riz)vernmené bureaucracy, created in part tp resolyve dll)sp'utfgea?gl etf% el()zlt?xtglcs
?;he f)ublic from shabby practices and products, is too cumbersome \
its job: and I could go on. . ]
d’OBlE?: ’gl(;le) Teal significance of the 1976 Pound conference wa‘st_the tbggs(’) 1(1)1t- afsgun;
mendations for action which the participants suggested. Iie}\T 1.11(31]J e o Ju'stice
sion today were recommendations to cre.ate s%agg ‘m}d t%c%thi c%gdispute% 1 Tustles
' rg 3 to incr ¥ y experimentation in S g > IO
Centers; to increase research and ntat 0 O B overn:
i -judici lispute resolution; to experl 0D~ p
susceptible of non judicial ¢ > ; expeTimen N onstmer dis-
is : i ng, especially in the areq ner d
mental dispute resolution mechanisms, e D _ O O teation
cperi g small claimg courts a h
. and to evaluate the experience W 1t. § clal ourts o
gi'l(fgiz’mzs as diff(;rent, but important, existing chhamslms f%lAdlﬁ?lﬁf 1\ gg(;k lon,
These recommendations, and others, ll}ave gtqded §1e £ B ﬁe-pqrtnient’s
they have become the basis of a substantial porthn of f:he ‘us 1(:(43;r ener:d R
legislative program during the past 2 years. Smce'AttmnF)éomnmnéhtions a
Bell wag chairman of the task force that. preparec} these re o i ,
would ask that these recommendatio?s be 1}1;}2(1?(}1{111& gﬁgllggg;ce i'ence on minor
: i ¥ 0 CONv a ng h
One of the recommendations was et nationz e o Golum-
i i g ee did in May 1977 &
i ‘egolution, which the special commil [ 19 1 :
%;il)%tfiréﬁssitv Sch’ool of Law. Since 1 havedpfo.\;utlled gheC 1??5%11?1?111}1 twtlggkaplcggg
) g i t detail the discus b )
report of that conference, 1 will mot d SCus! | ; e
gfx;crlgﬁld l1ike to note, however, tl_mt ap%)eil.chx tG, “(;zsxggﬁloahtl%’grlll)lilssp?‘fﬁié\llle%};im
i " s mpilation of the kinds of dispuie I for
i)ségz’ﬁt 1%r%n(l:oenlacttment of the pending legislation and “hIChtlaliotll?smrlgpolﬁ
models for replication throughout the country. I would also ask tha
be included in the record of these hearings.

ernative Disputc Resolution MMechanisms . o
Allt?assage of the Dispute Resolution Act.would provide mtuclfl-ntc:\el(‘l?c% esczeiipgg):}gg
to assist in the development of new pro,]ects,‘ as ‘\Yeil ag to foste 3 i
of the existing mechanisms to which I have referred. 1o Kinds of experiments

There appear to be two primary goals advancgd by the .\11 s of e
and demonstration projects the Dispute Reto iyl 4o B Gh1c! the second
gg ;gaclligvgﬁlos;l Eﬁl?&%ﬁ?%ﬁisusrlns for solving problems which are not particularly

i for t rersay justice. .
Su%ﬁﬁ gilstﬂ;%'?ldzgéls)%il‘éss ):cf)tetllllleof)(gl}tzseption that litigation in the COlltl‘FfffS()lrllcle}c);
has become too expensive for most people._Even th-e z}{fﬂlteﬁgtc]g&:l%?fv Lthe S
li‘tigate rather modest disputes where what is at stalxe‘ ¢ O?tion ) h‘a ; f)oorer o
feey and related expenses. Thus, a corollary to the propost

%JIK}.‘?PJ 123?1%(:1331??01?%1'%? 'c%?gpéxllggi}gd by the Judicial Conference of the U8, the Con-

ference of Chief Justices, and the ABA.
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gong can’'t afford access to the courts is the fact that many aggrieved parties,
regardless of socio-economic status, effectively have no access to any forum for
the resolution »f disputes because the time, money and trouble involved are
simply worth far more than the loss involved. Consequently, we are as concerned
with simplifying access as we are in assuring that many disputes which now go
unresolved, will finally be aired.

There is, of course, another distinet way of furthering access. Government
can provide subsidies—free lawyers and the rest—to litigants desiring to resolve
modest disputes in the regular courts. If committed to increasing access for
rather modest disputes, the economic question for Government probably is
whether the goal can be accomplished more efficiently by supplying nonjudicial
forums that operate effectively without lawyers or by subsidizing access to the
regular courts for anyone, including the afiluent, who become implicated in these
disputes.

Such issues as comparative equity, fair process, and subjective satisfaction
also are important and perhaps more difficult to appraise. The ultimate resolu-
tion, preferably approached carefully through experimentation and research,
may lie in a mix of low cost (to litigants), nonjudicial #nrums and Government
subsidized access to the regular courts.

The other problem that the Dispute Resolution Act addresses is that for some
disputes the adversarial model is not the best approach. Common sense or
research might suggest, for instance that litigation in the courts is counter-
productive for disputes between people with a continuing emotional relation-
ship, such as members of the same family, or neighborg, simply because a nego-
tiated settlement is likely to be more conducive to a harmonious future than
would an adversary proceeding and an imposed solution, In addition, the tradi-
tional adversary proceeding, by definition, is only concerned with the result of
a wrong, and does not often deal effectively with resolving the cause of the
dispute. For ingtance, does a fine of admonishment from the bench really resolve
a domestic dispute? Most probably not. In fact, it is suggested that it may even
fuel the fire,

It is also necessary to consider that many such disputes never reach a court
simply because they are not within the parameters of a definable, actionable
cause. Consider the neighborhood dispute about a loud stereo: Is this really a
matter for police, prosecubors and judges? Today it is, and the results are aston-
ishingly poor: In court, the State says the defendant broke the law by x decibels.
He will either be fined, or jailed, or both if proved guilty; neither if not. Yet
there is no resoiution ot the underlying dispute hetween neighbors. A finding of
guilty as well as a finding of not guilty can heighten the animosity between the
disputants. Soon (estimates run to about 90 days), the parties will be back
with the same problem, or one which has escalated, perhaps, into a serious
criminal matter.

Similarly, research may establigh that litigation is less effective than some
other approaches in disputes between parties involved in a continuing economic
relationship such as landlord-tenant, supplier-merchant, or seller-consumer. This
proposition appears more problematic since these economic relationships tend
to be rather transitory and easily exchanged compared to the emotional ties
discussed above, It is simpler for o customer to shift patronage to another store
than to disown a son or even to ignore a next-door neighbor.

Yet it may be preferable to offer all disputants government- or private sector-
sponsored forums where they can seek to work out their problems short of liti-
gation, and with less rancor, despite the fact that the “failures” will end up
in the professionalized adjudicatory setting. For the most part, knowledgeable
negotiation currently is available to disputants only after the opposing parties
have obtained (and paid for) legal counsel. Any discussions, after all, take place
within the context of what the court is likely to do. For that reason, without
lawyers at their side, litigants may be reluctant to enter into meaningful negotia-
tions, and especially wary of making or acceptling a settlement offer,

Many disputants might be able to work out their less complicated problems it
the right kind of alternative forum were available. In some instances, this
would require a law-trained mediator who could give both sides some rough idea
of the likely outcome should the case go to court. The night small claims court
experiment in Los Angeles has introduced a reform which approaches this
idea. Volunteer lawyers function ag pretrinl mediators, listening to both litigants
and seeking to resolve the problem without a court hearing. In that context,
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they advise the disputants of their respective legal rights and the probable out-
come, or at least the possibilities and risks. Thus far, the mediators have been
successful in negotiating compromises in a rather high percentage of cases.

A similar program in Orlando, Florida handles minor criminal matters. Joinuly
co-sponsored by the ABA’s BASICS program (Bar Association Support to Im-
prove Correctional Services) and the Orlando Bar Association, some 125 local
lawyers volunteer their time to mediate disputes involving simple assault, menanec-
ing threat, harrassment, trespass, disorderly conduct and other minor disputes.
This project was recently the subject of an NBC Nightly News “Segment 3"
program, which noted that the program settles about half of the 60 cases a
month handled. The program announcer concluded by observing that legislation
was pending in Congress to help other cities start their own programs.

There does not appear to be any sound reason for limiting the government’s
dispute resolution role to that of the place of last resort. Society has a stake
not only in a final disposition of a personal controversy but in an amicable
one as well. Consequently, the legal system might invest resources in forums which
could facilitate negotiated compromises in mnonadversary settings.

‘Whatever the reasons, it already is possible to detect a trend toward alterna-
tives to the formal, adversarial judicial model both within the United States
and elsewhere.

One of the most pervasive is found in England. Beginning shortly after
World War II, Parliament began creating specialized “administrative tribunals”
to hear cases arising out of newly enacted social legislation. Each tribunal
is composed of a chairman, often a lawyer, several citizens usually possessing
some subject matter expertise, and a representative of an interest group relevant
to that class of dispute. There are now several thousand administrative tribunals
in England and their jurisdiction has spread beyond the social welfare area.
In fact, in recent years the tribunals have been handling nearly as many non-
criminal cases annually as the entire English court system.

The “public complaint boards"” in Sweden are a more recent development and
on a less ambitious scale. But they also incorporate more revolutionary features.
Aimed principally at consumer disputes, the boards accept complaints by mail
and actively pursue a satisfactory resolution of the case. Staff members con-
tact the commercial firm involved to learn its version of the facts. Where ap-
propriate, staff also attempt to mediate the dispute to produce a suitable settle-
ment. If that is unsuccessful, the disputing parties appear before a hearing
board composed of citizen representatives from consumer groups and the
relevant industry, e.g., dry-cleaning or auto repair. The decisions of these
boards are not binding, but they are very persuasive since recalcitrant dis-
putants can expect to appear on a blacklist reported in the newspaper! It is
not surprising, then, that the Swedish public complaint boards report ninety
percent compliance with their recommendations.

The rentalsman, found in British Columbia and a few other Caradian prov-
inces, is an example of another model—nonlegal personnel employed on a
fulltime basis to resolve disputes. In this instance, the disputes are between
landlords and tenants. The rentalsman and his deputies have been granted
exclusive jurisdiction over these problems. Landlords and tenants car register
complaints by telephone or letter. The rentalsman office attempts to mediate in-
formally. If that attempt is unsuccessful, an investigator looks into the case
and a hearing is scheduled at a conveniert location. Again mediation is
tried, based in part on the investigative report. If this second attempt fails, the
deputy rentalsman, a layman, decides the case. Unlike thre Swedish public com-
plaint boards, he possesses adjudicative power.

The community ingredient becomes even more immediate when dispute resolu-
tion becomes a local or neighborhood matter, rather than part of a national
scheme of specialized tribunals or boards. The “community conciliation com-
mittees” established in many Polish cities and towns durirg the sixties exem-
plify this development. These committees are composed of local citizens chosen
by broad-based community organizations because of their credibility with other
residents of the area. Members serve without pay on a rather infrequent
basis—2 or 3 times a month. They hear both civil and criminal eases at evening
sessions in an informal manner without lawyers. These disputes may be brought
to them directly by the parties or on referral from the courts. If a mediated set-
tlement is impossible, the committee will announce its own solution to the prob-
lem. Community coneciliation committee decisions are not binding, but the com-
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mittee can use its powers of persuasion, which have proved quite effective in pro-
ducing compliance.

Recent years have seen community-based justice establish a tentative foot-
hold in several American cities. Variously called arbitration as an alternative
to adjudication, community mediation, or citizen dispute centers, they all em-
body a similar approach. Principally focused on crimes between relatives, friends
or neighbors, these programs seek to mediate a long-term solution to the prob-
lems which underlie the criminal offense. If the defendant struck his next-door
neighbor out of frustration over a long-standing, unresolved controversy about
a barking dog or an overhanging tree, the mediators seek to deal with the dog
or tree as well as the punch that brought the neighbors to court.

PROPOSED DISPUTE RESOLUTION ACT

As noted earlier, the American Bar Association generally is pleased with
the provisions of 8, 957, as passed by the Senate last year. We consider this bill
a vastly improved version (with the exception of some relatively minor drafting
problems) of the original Consumer Controversies Resolution Act.

The earlier concerns of the Association have generally been resolved in 8. 957

(1) The proposed Dispute Resolution Resource Center, as part of the Dispute
Resolution Program, will be under the direction of the Justice Department
(although we assume most of the research, information-exchange, technical
assistance and surveys will be undertaken outside of the Department under
the Attorney General’s direction) ;

(2) The scope of the bill has been expanded to include the broad rarge of
citizen disputes in addition to consumer disputes.

The American Bar Association commends this committee for its attention
to this important bill. Our system of justice, and increased access to that system,
will be greatly enhanced by the enactment of the Dispute Resolution Act, and
we are pleased to offer our assistance in working with you to this end.

Mr. D’AvemBerre. Thank you, Mr. Chairman, I'm delighted to
be here and also delighted to be speaking for the American Bar
Association. Frankly, I'm very proud that the American Bar Asso-
ciation has taken the kind of leadership position it has in this area.
I’'m speaking today at the authorization of ABA president S. Shephard
Tate, who expresses his gratitude to you for your efforts in this area,
Senator. He and other recent past presidents of the ABA think there’s
a great deal to be done in the area of dispute resolution and establishing
alternatives to traditional adjudication procedures.

The ABA has been historically concerned with the cost of providing
legal services and has supported and encouraged the establishment of
programs to make sure that lawyers, through free and low-cost legal
services programs, are available to all citizens. Over the years lawyers
and bar associations have been active in establishing small claims courts
which, in one sense, were one of the alternatives to adjudication at
an earlier time that met an earlier identified need. We believe many
of those needs remain largely unfilled even today.

But recent efforts of the ABA in this area relate back to the confer-
ence that was held in 1976 to commemorate Roscoe Pound’s famous
speech in 1906, “The Causes of Popular Dissatisfaction with the
Administration of Justice.” I guess we all think there are still even
now, some 73 years later, causes for popular dissatisfaction with the
administration of justice. Some of these were identified at that 1976
conference, which was sponsored by the ABA and the Conference
of Chief Justices, and the Judicial Conference of the United States.
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I would request the inclusion in the record of the Pound Conference
follow- eport. ' _
IOlﬁ%Yﬂ?E oihlzr conferences, this conference had a tollow-updcc;}mmltt%%
to suggest means of implementing conference recommfelér a f%i?lnlséell
was chaired by an obscure Georgia lawyer by the name of mt_ o
who has since come to somewhat greater attention in this na 1on.B '
wrote a report which has served as an agenda for Amen?fants a%
Association activities and, as it turns out, in part for the efforts o
‘tment of Justice. o ‘
th%tDc?LIiﬁ:c%ni}gr establishment of neighborhood justice cente’lrs and f01f
the development and evaluation of other experimental pr ogramitod
alternative methods of dispute reso?lgl;;}?. This ABA effort also resulte
i major conference in May of 1977. )
mlgbrofes]sor Frank Sander, Wiyth whom I serve on the ABA special
committee, was the person responsible for organizing that E%Iﬁfirenc?
and for writing the comprehensive report which came out o af CO<I)11'
ference. I urge to your attention and that of the committee pro&ss1 0
Sander’s report and the appendix to that report, an‘d r%sgﬁp uro_’)_f
request that the report be included in the formal record o ISP
ce(}dﬁifi%lk youw'd see by examining those two documents thati @?e areta
we are dealing with today is an area of really rather great ezxcl_eltlgen .
There is an awful lot, going on by way of efforts of bar associa loms,
individual citizens, judges, neighborhood, consumer ar}g 1%1_1isilréless
groups, and others, to solve some of the problems that ar((ai 1 en1 1 (}31 —h
some of them probably as early as 1906 by Roscoe Pound, ang \g El(i.
were reidentified and addressed by the Pound conference an e
nference follow-up report. _ o

Polgl;lg;c(())f the excitement %c)ha% we in the American Bar Association
feel is that we believe there is a genuine interest among pI:actlc?.fng
lawyers and that interest is demonstrated by the participation Ot, ta
number of lawyers who are contributing volunteer efforts, in Il)éu‘ )
organize some of these programs and in part to serve in thesg a g};ﬂna-
tive dispute resolution programs as volunteer mediators an 1a)m 1 m(i
tors. We do believe that this is in the highest tradition of the arhz'm
would hope that the effort that you have begun and Whl?h you.ua%re
just indicated will be strenuously pushed in this Congress, will be
co%gélﬁaﬁ{. forward proudly for the opportunity to work tggethfer with
you, and I do again in closing express the deep apprecmtlc;? c; tpreill;
dent Shephard Tate, who asked me specifically to convey that to y
for the leadership you have shown. Thank you, sir.

Senator Kennepy. Thank you very much.

Our next witness will be Professor Frank Sander. _ -

Professor Sanprr. Thank you. I would like to just brleﬂy,‘.beforfe in-
troducing the other panelist, Dan MeGillis, try to set the subject (31 01112‘
discussion here in a somewhat broader contextural framewor it :
seems to me that the recent alternative movement has had three alter-
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nate prongs to it. One, of course, is the whole movement towards alle-
viating court congestion. Obviously, we are all aware that the courts
are not in good shape and that in many places the delay is totally
unacceptable. And that, I think, has been one of the impetuses for the
alternatives movement,

I myself have some doubt about that rationale because I think we
should not try to see the alternatives movement as g way of curing
court congestion. I think that threatens to promise too much. For
one thing, it rung headlong into the second rationale, which is pro-
viding increased access that you made reference to at the outset. If,
obviously, we are trying to increase access fop more people, including
access by people that are now not provided any place to ajr their

disputes, then there is some problem about also seeing that as a way
of totally relieving court congestion.

I think basically we have got to use other means, as you are only
too well aware in your Judiciary Committee role, for relieving court
congestion. Most, notably, the recent addition of a large number of
judges will have considerable impact in alleviating that problem, as
well as your efforts, Mr. Chairman to expedite and improve the court
process. So I think alleviation of court congestion seems to me a
dubious rationale for interest in the alternatives movement.

he second rationale frequently voiced, providing more access to
people, seems to me g very important rationale. Not only are there
great many people, as you have suggested at the outset, Senator, who
presently have no access to any effective dispute resolutions machiner ,
but I suppose we should also be concerned about the fact that trial
lawyers, such as Sandy D’Alemberte, now often, tell their clients that
unless a case involves g, hundred thousand dollars, it simply is not
worth bringing to trial. The costs are too great and the delays are
too certain.

It seems to me that is g shocking situation that we need to do some-
thing about. But there 1s a third rationale for interest in the alter-
natives movement, and I think it’s the rationale that I myself am
from a scholarly point of view, most interested in, and that is to try
and provide a more effective method of dispute resolution for dif-
ferent types of disputes. Tt seems to me that we have to put it very
bluntly-—that e have had too single-minded an emphasis on the
adversary litigation model as the way to resolve all disputes.

think we should try to broaden our perspective and look at the
great variety of ways of resolving disputes through negotiation, medi-
ation, conciliation, arbitration, fact finding, ombudsman—a great
panoply of resources. We ought to try to begin to rationalize the
dispute resolution Process so that we can try to adapt particular types
of disputes to particular types of processes.

Much like the punishment fitting the crime, T think the dispute reso-

lution machinery ought to fit the dispute, and we ought not to simp]
automatically push everything into the adversary mechanism. Oby..
ously, for some types of cases that is an effective, proven method. And
I think in the study that John Beal referred to, the Council on the
Role of Courts, of which T happen to be a member, we are trying to
think out what kinds of cases ought to belong in the court.

But then there are a whole group of other cases, of which I will
cite a few examples, which should not fit directly into the court
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machinery where we are trying to find cheaper, quicker, more con-
venient, more acceptable to the parties, and in many cases more
long lasting, kinds of dispute resolution mechanisms. Let me just cite
a few examples, there will obviously be reference to many others as
we go along.

Take the case of divorce, an area in which I am also working. It
seems to me that on the one hand, the divorce itself is something that
in most cases the parties agree on and the courts are really a kind
of bureaucratic rubber stamp. They are not resolving disputes. They
are simply bureaucrats and there are simpler ways of handling those
cases, as we know from such other countries as Japan, where uncon-
tested divorces are handled administratively by a clerk. We simply
don’t need to use highly educated judges to pronounce divorces in
uncontested cases.

On the other hand, on difficult issues of custody and financial settle-
ment, where we are dealing with people who have to continue to get
along with each other afterwards because there are children involved,
we have got to find some other means. I think there, for example, some
kind of mediational mechanism is much more promising because what
that does is to help the parties together to try to come to a consentual,
acceptable resolution instead of a judge saying this is what should
happen, this is who should get custody.

Of course, the judges here are in the same position that Solomon
was a good many years ago. There is no easy, acceptable solution and
the net result often is that the parties simply don’t live up to the agree-
ment. Probably half the clog in the courts, or some fraction of the
clog in the courts, are the initial cases, and the other fraction or an
additional fraction is the follow-up cases that we get into—support
enforcement with respect to children. I think it is likely, that if we
help the parties to come to a consentual agreement with the help of
a mediator, then they would regard that as their agreement, not a
court-imposed agreement. It would be likely to be more acceptable
to them and more durable as an agreement.

We also experience the sort of situations that we will hear a lot
more about later on involving low level neighborhood disputes, where
presently the only way to get help is to assault your neighbor and
then be hauled into criminal court. Agencies like the neighborhood
justice centers or the urban court here in Boston, which have seen
that disputes like that are not criminal disputes, they are basically
civil disputes involving the inability of two parties to get along with
each other. What we need in such cases is not a pronouncement of
guilt or fault in the way that the criminal courts do. We need some
attempt to reorder the relations between the parties and to help them
to get along better. Again a mediational kind of mechanism seems
to me more appropriate there.

Reference has already been made to the greater use of arbitration.
It seems to me many routine kinds of cases would be better disposed
of by that simpler, more informal mechanism rather than using the
full dress, full due process model, even for the more routine cases.

Finally, here in Massachusetts I think we have developed a very
effective medical malpractice screening mechanism that I think has
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so far screened out approximately 50 percent of the cases that previ-
ously went to malpractice trails through a three-person screening
tribunal composed of a judge, a doctor, and a lawyer. It’s kind of
like a civil probable cause hearing to see whether the plaintiff prob-
ably has a good case. If he doesn’t have a case, of course he can still
go ahead and get his trial to meet the “right of a jury trial” require-
ment, but then he has to put up a $2,000 bond, unless the plaintiff
doesn’t have the ability to pay the $2,000, in which case the court can
waive that or reduce it. That is another example of a new mechanism
introduced in 1975 in Massachusetts, that for those types of cases has
proved to be very effective.

So in sum, it seems to me that we have to look at the broad range
of dispute resolution mechanisms and try to rationalize some way to
find what kinds of cases ought to be handled by what kinds of mech-
anisms. There, of course, the proposed dispute resolution act that
you sponsored in the last session and that we hope will get enacted
In this session is critical. It would, first of all, provide a national
presence where information and research about alternative dispute
resolution would be available. That is the resource center to be estab-
lished under the act.

Second, it would provide some minimal seed money for experimen-
tation of the kind that I have just described. I hope you will be able
to persuade the rest of your colleagues in the Congress to act expedi-
tiously on that bill because it will be an important first step.

Senator Kennepy. I agree.

Professor Sanper. I’'d now like to introduce Dan McGillis from
the Criminal Justice Center at Harvard Law School who has had
a great deal of experience, particularly with the neighborhood justice
centers, where he wrote the definitive monograph. At the conclu-
sion of his statement we would be glad, the whole panel, to be avail-
able for such questions as you may have.

Dr. McGruris. Thank you, Prof. Sander. Mr. Chairman, I appre-
ciate the opportunity to comment on issues of access to justice and on
the possibilities for improving our dispute processing and mecha-
nisms. As Prof. Sander noted, I have been working in this area,
studying various types of minor dispute processing mechanisms, and
particularly looking at the neighborhood justice centers.

In the next few minutes, I will review some of the recent innova-
tions in this area, and I thought I'd note some issues which need to
be addressed in improving our delivery of justice. In the past few
years, as has been noted already, there has been a remarkable nation-
wide increase in interest in creating improved mechanisms for han-
dling minor disputes and I think the ABA and the Justice Depart-
ment among others should be commended for their efforts in stimulat-
ing this interest. .

Projects that have been developed exist in dozens of cities; they
employ mediation, arbitration, ombudsman services and related tech-
niques, and they vary on quite a few dimensions. For example, proj-
ects vary greatly in ferms of size. A very small project has been re-




16

cently developed in Chapel Hill, North Carolina, with an annual
budget of approximately $3,500. This project is totally run by volun-
teers and a local bartender serves as its executive director. Other
projects are quite large, as you know. Some of them are sponsored
by government agencies and their budgets run into the hundreds
of thousands of dollars.

Some projects are run by the courts and city governments, such
as those in Miami and Kansas City. Others ave operated by com-
munity groups which are attempting to test the notion that com-
munities can solve their problems vithout the aid of government
agencies. The program in San Francisco called the San Francisco
Community Board Program is a particularly interesting program
of this type, and it has actually refused Federal funding from a
nuxgbler of different agencies in order to test this community-based
model,

Projects also vary in Jevel of specialization. Some programs handle
only a single type of dispute. For example, there’s a landlord-tenant
mediation program in Santa Cruz. Others look only at consumer
matters and still others process a wide range of types of disputes. As
you probably know, mediators in these programs aiso vary widely
in their characteristics. We have housewives and auto mechanics and
other neighborhood people in some programs. Others employ lawyers,
law students, and other professionals.

These programs have generated a great deal of excitement in their
various communities. Many tend to use volunteers. And the response
of community volunteers has been striking. For example, in San Jose
recently they put an ad in the paper for volunteer mediators and they
received 300 responses for the 18 slots that they had in that program.
This is in keeping with recent findings by public opinion polls, For
example, Gallup found recently that two-thirds of people polled
agreed that they would be happy to act as volunteers in some sort of
neighborhood or social service program. So it seems as though we
have an ideal situation here really when you think of it. :

We have a_ documented need for improvements in the dispute
resolution mechanisms in society, and we also seem to have wide spread
willingness on the part of many people to volunteer to help address
these needs. T agree with Prof. Sander’s points about the value of the
Dispute Resolution Act. I think it would be a very timely effort to
provide experimentation in this area.

The resource center that’s contemplated in this legislation can
provide a great many services. I think some of the problems that
should be addressed by the resource center include, first, assessing
the quality of justice of the new mechanisms. As you probably know,
some people have questioned whether these mechanisms would provide
second rate justice. I think that we need to conduct some quite so-
phisticated research on the whole question of equity in these mecha-
nisms, disputent satisfaction, durability of the settlements, and what
not.

Because if these mechanisms came to be thought of as second rate
justice, clearly I think they would be doomed from the outset.

Senator Kennepy. What’s your initial impression—I’m interested
in the panel’s assessment—of the programs that are in existence now.
Do you think they provide only second-class justice?
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Dr. McGircrs, T think in some cities programs tend to be viewed as
poverty programs. They tend to have a clientele that’s relatively poor
economically. Other programs seem to get a very wide range of
citizens participating in them. For example, in Coram, New York,
on Long Island there, is a suburban program and the people whc are
the clientele span a very wide range of socio-economic backgrounds.
So, I think that in a few cases projrcts have been used primarily by
poverty stricken people, but it’s not necessary that that be the case.

Senator Kexneoy. Or that the programs will be resolving only
certain types of cases, for example bad checks or something like that.

Dr. MoGrruis. A few programs focus on bad debts. The Colum-
bus prosecutor program handled over 10,000 bad check cases.
Merchants in the city actually fill out forms and mail them out to
the person who is the respondent. Then they haul them in and have
sort of a mass summary hearing bringing them up to a table at the
front. The sessions do not really involve mediation. There is nothing
to mediate in those matters generally. The check bounced because
there were insufficient funds. It’s typically not a consumer problem
with fault merchandise in Columbus, it’s usually no money.

Other programs have strictly banned the use of mechanisms for
bad debt checks and things of this sort. I think it’s something to worry
about certainly. The small claims courts have been accused of being a
forum for merchants’ debt collection and we wouldn’t want to see
the new projects have the same problem.

I think we have to look at the quality of justice. In addition, the
resource center should provide some ideas about how to encourage
local funding. As you well know, we have a long history of federally
fended projects that failed to get institutionalized although they
looked as if they were successes, for a wide variety of reasons at the
local level. The resource center could make a contribution in that area,
studying what optimum levels of funding might be, so we don’t fund
these huge Cadillac projects in some cases where there’s only a Pinto
budget in the local area.

I think we could try to keep prices down by using free space in some
cases, such as churches, schools, YMCAs, and whatnot. A few pro-
grams have done this. We should also encourage the use of volunteers.
Finally, as Prof. Sander has alluded to, I think we really need to focus
on developing dispute processing mechanism networks in the various
communities. We need to develop insights on how to coordinate the
various mechanisms so that people can find the right mechanism for
the various types of disputes they have. .

At present disputants have a difficult time finding an appropriate
judicial or alternative forum. I am just beginning a study here in
Boston, with Ford Foundation support, to try to look at the problems
of ignorance of the existing dispute mechanisms and how we might
develop screcning devices that might channel people into the Better
Business Bureau, American Arbitration Association mechanisms and
other forms. I think that ignorance of the existence of mechanisms
can be as effective & bar to justice as a lack of money or the other
traditional barriers that we see.

. Senator KenNepy. I think you are right. You referred to the impor-
tance of maintaining local flavor and leadership in these programs.
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Perhaps the panel would comment briefly on what the role of the Fed-
eral Government ought to be in these areas. We are talking about a
Cadillac solution for a local Pinto budget. What should we be doing?
What is our role? What is the appropriate place for us? These pro-
grams can be developed within the states. What is the Federal Govern-
ment’s appropriate position in all of this?

Mr. D’AremBERTE. In the general area we are delighted by the role
identified by the Dispute Resolution Act. That would serve to in-
vigorate the whole process, provide the start-up resources, hopefully
the written information and technical assistance that people need
when they start one of these programs. We think with just a little bit
of money you can cross fertilize these ideas.

You asked a moment ago whether there was a lower quality of
justice in alternative mechanisms, and I would respond by saying that
I think we really have to listen to the experts that run these pro-
grams—people who are willing to go out and talk about how good
the quality really is. Lynwood Slayton, a young attorney running the
Atlanta neighborhood justice center, is one such person. I earlier
asked him the question you asked a moment ago and he said, in terms
of quality, when these programs work they are better than the small
claims courts or the traditional court processes, because they provide
a solution to many problems that the courts just simply can’t provide.

I think you need to have resources to get people like that around
and to explain what’s involved. You need the people who have
actually dealt with problems to explain to other communities how
they work.

Senator Kennepy. The role is trying to help communities from mak-
ing the same mistakes that have been made in similar programs in
other areas. There will at least be a body of information and knowl-
edge available so that they are not duplicating the wheel and repeating
all the mistakes that might have been made 1n other programs before.

Professor Sanper. It’s been sort of interesting that this special com-
mittee that Sandy D’Alemberte chairs and of which I'm a member,
has become kind of an ad hoc resource center, because of the infor-
mation vacuum that exists and because there simply is an incredible
need for people to know where to go for assistance. Several times I
have received phone calls, on the one hand, from someone in the
Colorado bar and the other hand, someone from the office of the
chief justice of a State in the Midwest inquiring, “We are interested
in this problem, where can we get information? Where can we get
help ? Where are the places where there are modest funds available?”

It seems to me the Federal role ought to be to undertake precisely
this kind of coordination, leadership, and to pump-priming experi-
mental programs with a modest amount of Federal money. So I think,
and the ABA thinks, that the Dispute Resolution Act is a major step
in the right direction. .

Senator KenNepy. If an agreement is made between the parties,
should it be legally binding and enforceable at law?

Professor SAnpEr. Binding for mediated settlements?

Senator Kennepy. Yes. _ .

Professor Sanprr. That certainly is an area in need of much more
illumination. ]

Senator Ken~epy. What do you think?
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Protfessor Saxprr. My own thinking is that they ought to be, yes.
That is if the parties clearly understand that an agreement they mu-
tually arrive at will be enforceable. I think there ought to be clear
notice to the parties, but I think this whole question about second class
justice that was mentioned before is a very important one, and I think
there are some distinctions to be drawn here.

‘We ought to be careful about coercing people into settings that they
don’t want to be in. I think that does raise important issues. But on
the other hand, if two people consentually want to come in and resolve
their dispute outside of the court, simply because of the absence of
all the trappings of the court, such as lawyers and discovery and all
the other things that we have dreamt up for the big cases, I think
it is wrong to call that second-class justice, and I think we ought
to make it easy for people to resolve their dispute that way.

If they don’t live up to the agreement in that consentual setting,
it ought to be legally enforceable.

Dr. McoGiruis. I think we might want to consider a two-stage process
where the dispute is mediated in the initial instance, and only when
mediation failed perhaps move on to arbitration. I think quite a
few people might be hesitant to go into a legally binding process,
where at the same time they would be happy to use a mechanism
where they would just sit down and discuss the problem. Perhaps we
could resolve a great many of these problems without having to go on
to the binding arbitration sort of format.

Plus, informed consent would be less of a problem. Once the
had participated in the mediation session I think they would be well
informed about how the program works and what implications it
would have for a binding solution. There have been some problems
with arbitration programs in the past where police officers, for exam-
ple, in one city would carry the arbitration forms with them, go to a
dispute where people are still in the heat of passion, and ask them if
they would sign this form agreeing to arbitration.

‘Well, it seems to me as though informed consent is really a question-
able item there because it’s hard to imagine they would be thinking
clearly and know what rights they would be giving away.

Senator Kenwepy. Can you make any generalizations about the
types of disputes which should be resolved in this kind of forum, or
those that should be excluded ¢ There’s obviously some that lend them-
selves much more comfortably to this kind of resolution and others
less so. But are there any sort of parameters which we ought to
consider?

Dr. McGiruis. That’s an item that’s being focused on a great deal in
the research being funded by the Justice Department now, It seems to
me, of course, disputes among people with ongoing relationships are
very amenable to mediation and other forms of informal dispute reso-
Iution. When you have a wide disparity between the power of the

parties so that one party perhaps is very wealthy and a large institution
and the other party is an individual, I think that poses real problems.

You can get around that by providing mechanisms that make the
more powerful party have greater responsibility in the setting. For
example, in Fairfax County, Virginia, the Chamber of Commerce has
a pre-condition for membership agreement that merchants will go on
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to mediation if a consumer wants it. That provides some sort of pres-
sure on the more powerful party to bargain in good faith. 4o work

Professor Sanper. I think this is an area that we really nee 3 work
on. I think as Dan Mc@illis said, we have some pretty str ong no };OHSI

rimitive notions—of these relational cases that really a,lle_ ng onoytf

badly handled in court, but would be better handled in tl 11i iype of
mediational mechanism. I think there is a strong notion tlla , ortgaOn
ample, there have been some 111te1'es§1n%- cases involving ¢ “L,:[SS,&C lb-
claims where the courts have very wisely yesol.ved the comp exlpxio
lems themselves and then referred determination of }ndwldua class
member disputes through a court-annexed kind of arbitration procfsi%i

Again I think that seems to me a good division of the unique sk
of the court to lay down the initial principles and then use 1& more
expeditious, more efficient process like arbitration to resolve the ings
sive claims under its jurisdiction. But I think we are really just be-
ginning to feel our way in this area. I think what we need 1s expe}r;-
mentation and research. I don’t think anybody is prepared to say this
is the way it is; we are not ready to pronounce any clear principles. .

T think this task force in the Department of Justice on the role o
courts is another effort to look at the other side of the coin, to deter-
mine what really belongs in court. Meanwhile, we are trying }fio
experiment with what we are learning & bout the things not in the
courts. Perhaps in anotherfhearmg 10 years from now we will know a

eat deal more, or § years from now. _
gl%enator I(EN’NEDY? Let me just ask a final question. To what extent
are there real threats to the legitimate legal rights of the citizens who
are involved in this type of resolution and who use the mechanisms
which you have outlined here ? What are the dangers you see ¢

Mr. D’Arpyeerte. That’s a subject Frank Sander and T c]lscussed at
some length. The most troublesome part to me, Dan referred to a
moment ago, the problem of coercion. A number of programs in opera-
{ion operate with a rather severe dose of coercion. It even appears
that some authority to get people to the table may be necessary for the
success of these programs. . o |

One of my doubts about some of the neighborhood justice centers
frankly, is that without some legal trappings, people may not be will-
ing to come to that table. So how much of it is enough and how much 18
too much is still an unanswered question. I join with Frank and say
that we think the genius of the act that you have introduced is that it
allows us to get the answers to these questions. It encourages experi-
mentation, it encourages it at a local level, it provides resources an(’i
information to people who really want to do something, and 1t doesn’t
impose a result where we really don’t know the full answers.

So again, we are delighted with your proposed act and delighted to
proceed.

Senator Kexxepy. OK. Thank you very much. Very, very helpful.

Professor Saxper. Thank you, Senator. .

Qenator Kennepy. OQur next panel will be made up of four judges,
Chief Justice Samuel Zoll of Salem, Judge Cratsley of Roxbury, Judge
DiBuono of Framingham, and Judge Guy Volterra of Taunton. Would
they be kind enough to come up.
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PANEL OF DISTRICT COURT JUDGES:

STATEMENT OF SAMUEL ZOLL, SALEM, MASS.; JOHN G. CRATSLEY,
ROXBURY, MASS, AND GUY VOLTERRA, TAUNTON, MASS.

Judge Zoll, we are glad to have you with us this morning. It’s nice

to welcome all of you here. We appreciate your willingness to share
your thoughts with us. You may proceed.

Judge Zorv. Thank you, Senator Kennedy. I apologize, Judge Di-
Buono was not able to make it this morning. I’d like to introduce Judge
Guy Volterra, who is to my immediate left, who is the presiding Jus-
tice of the Taunton Division, to whom you referred in your opening
remarks. To my far left is Judge John Cratsley, who is the acting
Presiding Justice in Salem and also associated with the Roxbury

Court, who has what we feel a national reputation in the area of this
particular subject matter.

[The prepared statement of Judge Zoll follows:]

PREPARED STATEMENT OF SAMUEL . ZoLL

Senator Kennedy, I deeply appreciate the privilege of providing you and your
colleagues with some general observations concerning the current necessity of
instituting and improving alternative means of dispute resolution in a community
court. Your presence at this hearing is timely in that the Distriet Court depart-
ment, for which I have ultimate administrative responsibility, is substantially
involved in the implementation of thig concept. As you are aware, through your
knowledge of and practice in the courts of this State, the District Courts, more
appropriately called the community courts, touch more lives within the judicial
system than any of its other counterparts. The community courts, both throngh
the recently enacted court reorganization legislation, and the tensions which per-
meate our fragile society, have required that the community court assume a
greater role in reconciling the differences among family members, neighbors, and
those outside any describable social relationship. In the last reportable period,
the District Court department heard over approximately 1 million criminal mat-
ters, not to mention the burdens of civil and less formal, litigation.

Apart from the logistics in managing the paperwork incident to these cases,
is the degree of intense personal care that is required of those in a judicial or
magisterial capacity to bring order out of chaos in the lives of people in conflict.

The traditional formal structured courtroom proceeding, with all of the neces-
sary rules that relate to the formalities of a trial, has evolved in such a complex
way that it becomes most difficult, if not impossible, to reach the root causes of
cases which, in my judgment, do not belong in a sophisticated adversary system.
The pressure of the numbers do not permit either the judge or the clerk-
magistrate to engage in an expanded exploration of the differences that give rise
to the pending dispute or full consideration of the possible solutions which
should address preventing the reappearance of the parties. It is, in the preventa-
tive area, that I believe the concept of alternative means of dispute resolution
has its greatest strength. Disputants may express themselves in a way in which
they feel most comfortable, uninhibited by hearsay rules and public focus.
Quantums of evidence and comparative skill of counsel weigh less heavily on
the final result. It is in the best sense, a means of ventilation where seething
antagonisms can be raised, addressed, treated, and, hopefully, cured. Unfor-
tunately, this is an area in which the traditional adjudicatory process falls
incomplete. The entire alternative resolution process must of necessity involve
probing into the family or neighborhood situations which give rise to the friction.

Through the ingights gained and the issues raised, a challenging opportunity is
provided for the community court to be the catalyst for activating those social
service functions in the community which ean best meet some of the deficiencies
of living of the parties, which are tangential to the dispute which brought them
before the court. More importantly, as most of these disputes involve more than
a single member of a family or more than one person in a neighborhood, it con-
firms what I believe to be the new, yet growing, approach of the community court
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system; that is, a recognition that it would be in the best interest of both the
vietim and the aggressor if attention were directed to all of the parties involved
and not necessarily the “defendant” in the traditional sense. I submit to you,
Senator Kennedy, not only is the concept of the alternative means of dispute res-
olution a desirable one to find and pursue; it is a mandatory one. The criminal
justice system at the local level is being crushed by an avalanche of essentially
familial and neighborhood matters, major to the parties, but less significant in
comparison to some of the other types of litigation which the court is required
to handle within the framework of prescribed and formal procedures.

It may be encouraging for you to know that your home State has made sub-
stantial specific commitment to programs of this nature in its Distriet Court
department,

One particular type of controversy that will soon be subject to mediation in
all district court divisions is the Small Claims Dispute. Pursuant to G. L. ¢. 218,
8. 22, as amended by s. 186 of ch. 478 of the Acts of 1978, two alternative proce-
dures are available for the resolution of such matters. They are either mediation
or a court hearing, Parties that choose the judicial forum will testify in court
before a judge, who after hearing evidence, will make a binding determination.
Those that elect mediation will attempt to resolve their dispute in an informal
setting, aided by a clerk-magistrate. Disputants who are unable to reach an
accord may, upon request, “be heard by a justice.” For those that are able to
reach an agreement, an “‘entry of judgment shall be made by the court.”

The legisiation proviaes certuin sa.cgnards for those parties that seek to
mediate their dispute. First, the “agreement of both parties” is required for
the small claims action to “be submitted to the magistrate for mediation and
resolution.” Since all parties must consent to have their dispute mediated, one
disputant may not elect the alternative process as a delaying tactic. To ensure
that the parties “agree” to the mediation forum, it is necessary to make provi-
sions for an informed choice. Further, on request of a party, a justice may
hear “any action which is not resolved by agreement.” The parties are not
prevented from requesting a court hearing if they are unable to settle their
dispute in a mutually acceptable manner, Once they have reached an accord,
however, their agreement has the force of a judicial determination. The promul-
gation of rules assigned to clarify procedures for the mediation process is under
study and will soon issue,

In addition to the mediation of small claims dispute, divisions of the district
court department have begun both formalized programs which are operating
with grant funding and incorporate internal continuous training for mediators
and informal programs for the mediation of various types of disputes. The names
and locations of some of these programs are as follows: the Urban Court Media-
tion Unit in Dorchester; the Mediation Component, Youth Resource Bureau in
Lynn; the Court Mediation Services in Taurton ; Assistance in Domestic Disputes
for Middlesex County; Domestic Crisis Intervention in Cambridge; Aid for
Battered Women in New Bedford and Lynn; the Mediation Program in Quincy:
the Framingham Mediation Project in Middlesex County; and Court Mediation
Services in Bristol County.

In addition, a program is about to commence in the Salem division which will
be described by acting presiding Justice John C. Cratsley.

I hope that the success of many of these programs will encourage you to con-
tinue your support of such mediation as a new and vital part of the judicial

system.

Senator Kexw~epy. I think you’re touching on an important point.
Would you describe the relationship with the courts themselves. To
what extent should these programs be a part of the court system or to
what extent should they be outside the court system ? I’d be interested
in your views on this issue. '

Judge Zorr. I have a sense, Senator Kennedy, that anybody who
brings an issue to the court, regardless of its magnitude, ought to have
the privilege of having his day in court and that the matter ought to
be supervised, if not heard, by the justices or the magisterial authori-

————
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hear from them. Our experience is that it’s better when it’s an adjunc-
tion of the court.

Senator Kenyepy. OK. Why don’t we proceed. )

- Judge Zorn. Senator, I want to address what I perceive to be
your concern in the small claims process. If the parties are dis-
satisfied with the mediation effort, they still have the opportunity
to appeal, so to speak, to the judge to hear the particular case so that
they will have their day in court. There are a number of groups now
embarking on these types ot mediation programs.

Although Prof. Sander in his testimony earlier alluded that he
doesn’t view this as a panacea for congestion, we are involved in the
day-to-day congestion of the courts, and that problem has to be a
necessary aspect of our full consideration of this proposal. Judge
Cratsley. . .

Judge CraTsrey. What I wanted to talk about this morning, Senator,
if I could, are the new Massachusetts experiments and some of the
new directions that the Framingham, Taunton, and Salem courts
are going to be undertaking as we expand really from what we
have learned in the Dorchester project. I think T’ll answer some of
your concerns as I illustrate some of the new directions that we are
going to be gathering data on and evaluating over the next 2 or 8
years. _

All three of these experiments are funded by the State Committee
on Criminal Justice, which is LEA A money. This 1s a good solution.
Your bill would offer another solution to the necessity of having this
type of money to continue these experiments. I think the first thing
we are looking at, of course, is to evaluate programs outside the
urban setting. It’s urgent that we evaluate citizen participation, types
of disputes, and so on in our suburban areas and in our smaller cities
and towns. _ ‘

I have a couple of preliminary feelings about what we will find
as we get the Salem project under way and I think Judge Volterra
will have some comments about the Taunton experiment. It does
appear we will have an increased number of family situations; in the
Salem program cases that had been brought into the court, per-
haps to a court clinic or perhaps to a probation officer, without formal
process initiated at all. These cases generally go into the category
of the child in need of services, or CHINS cases, and now I think they
are going to be referred to our mediation coordinator. :

This whole dimension of family life seems to me to be one that
may have been underevaluated in other mediation programs and that
we are going to have more experience with it in the Salem area. An-
other type of case I think we are going to see more of are the small
claims and landlord-tsnant disputes, where people do in fact know each
other and have reason to continue in some type of merchant-consumer
relationship, or some type of landlord and tenant relationship.

There has been a general notion, as Dan McGillis illustrated, that
those disputes can best go to mediation where people know one another
and have a reason to continue a relationship, but folks have tended to
say this does not apply to the monetary oriented disputes. I think in

——
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the smaller cities and towns we are going to see an interest, where
folks do live together and have ongomg relationships as buyer and
seller or landlord and tenant, to want to use mediation because they
know they are going to be together for a number of years to come.
So that’s one area where we are going to be looking at some new
data on types of disputes.

e are going to get, as the professor suggested, some more hard
facts on the kinds of disputes we can resolve through the mediation’
approach. We are also going to experiment with who are the best
mediators. We are going to divert a bit from the Dorchester notion
of using exclusively community mediators and train some of our court-
house personnel, as well as some of our community agency personnel,
in mediation techniques. Consequently a mediation panel might have
an assistant probation officer on it or it may have someone from the
Salem Youth Resources Bureau on it, like a youth worker.

I also think we are going to get some additional data on what
types of panels, for what types of cases, again looking at Prof. Sand-
er’s notion of tailoring the mechanism to the dispute, can speak best
to what types of disputes. This will occur as we begin to get a better
sense of who is using the mechanisms.

Finally, we have to expand our sources of disputes. Traditionally
in Massachusetts the parties have come to mediation almost exclu-
sively by referral from the clerk of court or the arraigning judge.
In other words, fairly traditional criminal process has been the source
from which the referrals have been made. This includes an applica-
tion to a clerk for criminal complaint or a case that’s actually gone
to complaint and the arraigning judge stops and explains the media-
tion option. .

I have a feeling we need to look at expanding those routes into
mediation. Granted folks walk into the courthouse, but many of the
things they bring to us cannot be fixed or putb into criminal law or
civil law categories. They are life’s annoyances, they are often the’
beginning of something that could be far more serious in the future.
We need to respond to those.

But it may be that the response comes simply by someone at the
front counter or at an information desk saying to the parties, “That
sounds like something you ought to talk to the mediation coordinator
about,” without even the filing of a complaint or the beginning of
formal process. I can see this developing even to the point where the
police prosecutors from our cities and towns who work in the court-
houses suggest to parties that they go straight to the mediation pro-
gram and let the problem be handled there.

I have a sense, and the Senator asked about community interest, that
in the area we are working in on the North Shore, a lot of spontaneous
community interest and some from the fairly established institutions,
like police departments and social agencies and city agencies, will send
disputes to the court related program for mediation.

The last new development I want to talk a bit about is the situation
when you don’t live where the courthouse is. What happens if the
courthouse is in Salem and you live 20 miles away in one of the towns
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that comes to Salem or in the Westtely)zjn part (;fl tll)li?) '§Zi,te where the ind1
ridual district court systems get bigger a: gger. ‘ ‘
! 1(’111‘1}?(}1“Slaga1n, I think%his all relates to the ql}estlon Olf' whélt tillei 1(1)1te}ftl
institutions in our cities and towns, whether 1t’s the po 1lce ‘?p‘letwor b
mayor’s office, youth services agency, can do to deve olp1 n 1‘ bork
notion. Then the folks that live in the far off town qouﬂc ca éown he
courthouse and get a mediation panel conrvened back in 1(?111' m s
that they don’t have to make}L the 25- or 30-mile drive, perhaps
ven hav me to the courthouse. o ‘ ‘
3 %It)ﬁ;g(;lte(il%?y this is one dimension of access to justice that these
types of alternatives need to address.
Senator I(ENNEDYi. 1Th:mk 3%011%1 N
o ERRA. I have no further co . .
%ESEEOYCI%;‘NNEDY. How much support for these 1)1:0(_9;131111%c llb t-}(l)é;;(f
in the communities? I think each of you touched on it. A 11{3 tl(i ce n
munities prepared to make a finaucial commitment tout nsd)Pants
dispute resolution ? If there these initial, albeit very small, see 1gr nts
are made available to the communities and States, what liS_yOlng}{;X% exl
ence on the willingness ofi the 1commumtle.st t% assume this additions
X itment within the community? ‘
reao&g;:g %()01;1;2;22111. Initially our program started because of a 1ies:pox‘1s‘(j,
by the Taunton Housing Authority. They were concerned ‘flt}'tdv p(;lld
ticular dispute that involved a series of tenants of the al}t 1ority i}'t}ﬁ
as a result of that we commenced informal mediation pr a.ct.lceisJ W l'tQ
our probation department, using the services of our probat{on ¢ chél'lo -
ment, In an attempt to mediate the dispute since one of ou;x p[r?L mt} n
officers had fortunately been trained by the American xbi i‘a.t.;o
Association as a mediator through their community dispute resolution
1)&2;3116.1 thereafter, after we accomplished the CETA grant, we fo&u}d
that the community was receptive to our mediation effortsdan ;llé
particular that the city was willing in a sense, since we made i)l ¢
informal overtones to funding, that they were W}lhﬂg to 1pel 19{2 |
supply the seed money. However, we opted to obtain our s?feitmo ag
from the chief administrative judge, Judge Mason. Web el aSSt n
ongoing process it would be better if we attempted tofo tallln ; cilur
funding, since that was the source of our usual funding for all o
) res. _ _
cozltllillchggiduwe did have support within the connnfunfiyl an]d
perhaps we could have got funding of seed money atlf_L l;)ca e,ve;1 i
we opted tc go to the State level. On the other hand, I't un1 on %‘ a(fgn-
tinuing basis that it would be difficult for a Qom'munl.py Sll(‘,ll as Loun-
ton or the other towns that comprise our district, glve111 t ielzl tlc :
cial constraints, to come up with the funding, and’ I 't im {1 18, 'ng
would have great difficulty in obt_além%%; funding from local sour
: basis over a long period of time.
OnJl 1?ggpeelzc§31,t. Senator, I jus% %night comment that the loczrt)l office of
LEAA, represented here today by Stephen lean,_t];.las ! ?c%l(lai 1Veﬁf'g
sensitive and very supportive of this concept and ‘Wll out th z;re
sistance we frankly, I don’t think, would be as far along as we
noévénator Ken~vEpy. Well, we are in the process of holding gearmgs
on LEAA, and we are finding in a number of instances they are
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Playing an extremely vital role. I think the early days of LEAA had
some problems and some difficulties which we are well aware of, but
they are now playing an important role.

Let me ask you, J udge Volterra, on a side issue, but about a pro-
gram I’'m very much interested in, whatever happened to those six
CETA workers?

Judge Vourerra. The grant ended and they have gone in to the
community, we know not where. And that’s the problem with CETA,
because it has no continuity. We found that we have over the years
obtained excellent employees who, if we had been able to get State
and county funding, we could have kept at the courthouse in positions
that sorely need to be filled, but we were unable to obtain local funding
and these people go back in to the unemployment rolls.

Senator Kennepy. OK. How is this kind of information and this
experience being shared with other communities? Is there any kind
of llln?echanism that is set up to pass this on to other communities as
well¢

Judge Zorr. One aspect, Senator, is that we have commissioned
& task force that recently completed a report that was submitted to
Mr. McNamara.

Senator Kenwepy. We are going to make that report a part of the
record. Judge Cratsley’s law review article 1s also very helpful and will
be included in the record.

Judge Zorr. So centralization is through the office of the Chief
Justice of the District Courts in terms of an overview and Judge
Cratsley may want to comment on something beyond that.

Judge Crarsrmy. Well, simply that the committee was an im-
portant first step. It enabled us to learn from the Dorchester experi-
ence, enabled a broader group of judges to learn who perhaps are not
acquainted with that project. We did a statewide questionnaire, results
of which are in the final committee report, indicating widespread
support from our colleagues on the bench and clerks and probation
officers, for offering alternatives,

It seems to me the committee’s future role, and now I'm speaking
less to you than I am to the chief Justice, is to talk about these three
new programs. Once we are under way in the next 6 months and
begin to be able to tell our colleagues in the other courts what we have
accomplished, where we obtained our money, what the potential for
other sources of money are for these programs, what sorts of dimen-
sions, what types of disputes to expect to handle. We will have some
very, very good data on all of these things within 6 months to a year.

Senator Kenxepy. Do you know what our other New England
States are doing in this area? Do they have similar programs ?

Judge Crarsiey. You have received some communications from
Maine as I recall, from a program in Portland.

Senator KenNepy. I'm wondering if it would be useful at all to
suggest this, but the regional commission ought to be at least trying
to offer some assistance in this area. It might try to find out what is
being done, share those experiences with us, and also communicate to
other communities what you are doing here. It seems to me that we
have some common experiences to share. It just might be a project
that, even with very small resources, could collect that information
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and disseminate it to other interested groups. I'll explore that at

other time. . . '
anOK; well, this has been very helpful testimony. We will be calling
on you as we move ahead in this whole area. We are just beg}nnn}llg
to come to grips with this issue in the Congress. Once agaln, the
communities are well ahead of the Federal Government and Federal
Congress on it. We are learning important information and important
lessons. T think it’s something that we want to share with the other
states. T want to thank you all very much.

Judge Zorr. Thank you, Senator.

Judge Vorrerra. Thank you very much, Senator. ;
Senator Kennepy. We have a citizens panel as our next, group 0
witnesses, and I will ask Brian Callery, the former director _of hhi
Urban Court program in Dorchester; Della Rice, who 1s supervisor o
mediation of the Urban Court in Dorchester; Juanita Evans, a
citizen who used the Urban Court program and became a volunteer
mediator, and Patrick Drummond, a citizen who used the Urban Court

yrogram, to come forward.
: 11\%1‘. CALLERY. Senator, on behalf of the Urban Court program, 1
want to thank you for giving us this opportunity to be here.

Senator KENNEDY.  We want to welcome you all here. I want
to thank all of you very much. I think you have a ood sense of what
we are concerned about at this hearing. I think obviously the great
concern we have is to find out from those who have been a part of the
process how they react and respond to it, what they think the strengths
of the program are, what they may be troubled by, both from their
own experience and what they hear from their neighbors. I am looking
forward to this panel.

Brian, would you start off.

PANEL OF CITIZENS:

STATEMENT BY BRIAN CALLERY, FORMER DIRECTOR, URBAN
COURT PROGRAM; DELLA RICE, SUPERVISOR OF MEDIATION;
JUANITA EVANS, DISPUTANT AND MEDIATOR, AND PATRICK
DRUMMOND, DISPUTANT, UCP

Mr. Carrery. Thank you, Senator. I'd like to begin by talking
briefly in terms of the whole program. _ .

Senator KenNepY. Maybe you could just give us a thumbnail sketch
of your own background, and how you became involved with the
program. . . .

Mr. Carrery. Fine. I was a probation officer in the Dorchester Dis-
trict Court at the time that this program was being planned. I had an
opportunity to move into the program and be part of the Federal staff
of the program, which was federally funded. I served in the capacity
as the head of the victim services portion of the program. _

I then moved to Quincy District Court where I assisted in establish-
ing a mediation program there. I then returned to the urban court
program as its director in 1977. I spent about 114 years as a director of
the program and have since left and now am with the Probation Ac-
creditation Commission for the State of Massachusetts.

The urban court program itself became operational in 1975 as a
result of some needs that were identified by its planners. The first need
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which was identified was to provide assistance to victims of crime. It
was decided that a component of the Urban Court should react to and
address those kinds of issues that victims have because of their vie-
timization, so a victim assistance program was established within the
urban court.

The second need that was identified was the involvement of the com-
munity, the Dorchester community, in the sentencing process itself.
The court itself was in turmoil. The presiding justice had recently
been removed. The community was changing. Crime was changing
from petty thievery and drunkenness, and nonsupport type cases, to a
much more violent kind, and the court became the focal point of crit-
icism from the community as a whole.

Judge Paul King saw this program as an opportunity to involve the
community more directly, and he established within the Urban Court
what is known as the disposition component that provided direct com-
munity involvement in recommended sentences for defendants referred
to the program.

The third need and at that time, I might add, the most skeptical of
the three components, involved the apparent need to take certain cases
out of the regular court proceedings. These cases involved neighbor-
hood disputes, husband and wife disputes, other family member dis-
putes, disputes among friends, merchant-customer type disputes.
There was a need to give these people an opportunity in an informal
process to really vent their frustrations. And there were a lot of frus-
trations.

If you have ever sat in on a court hearing that involves neighbors
or cross-complaints with family members, trials usnally last a consid-
erable amount of time and at the end of that period of time, at the end
of the trial, it has been my experience that the judges, the probation
officers, the clerks, whatever, still don’t really have a clear sense of
who is at fault, who is guilty and who is not guilty.

So it was felt that a mediation process which was to be used in Dor-
chester would be beneficial in handling these types of cases. The pro-
gram itself is about a block and a half from the court. We operate a
storefront in Codman Square. We handle cases at the convenience of
the disputants themselves, which results in the program being opened
approximately 5 nights a week as well as Saturday mornings.

We don’t want people to miss work. We want people to become in-
volved in the process and, therefore, they have to agree on all points,
including the time that they would mediate. I think that the program
bas been successful for one key reason, and that is community involve-
ment. Community residents were involved in this program from the
point of hiring all the way through to program design. We recruited
all of our volunteers from the community, and the program has ap-
proximately 100 active community volunteers in all three components.

By combining our efforts with the community and coming up with
the program, they are involved in a volunteer capacity and in an ad-
visory group capacity to monitor the progress of the program. This is
probably the key issue in terms of the success of the program. Addi-
tionally, we began by having outside people come in to train, to train
in the sentencing process and to train in the mediation process.

Over the last 2 years we have been able to take all of that training
and develop an expertise capacity to provide the training within the
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'ogram. Right now all training that’s done for the mediators as well

g; Ot%leaother two components is done by staff and active community
1‘ * . .
Vo%‘jl‘lz?stiizﬁy the program has been a success. Community 111\701591}3@2
has proven to be a great asset in administering justice at the 1s1 rie
court level. On behalf of the urban court I would urge you as ('.:l hair-
man of the Judiciary Committee to work vigorously to produce eglsci
lation that would provide other citizens with the same opportm.ut:.y an
services as those in Dorchester have been so fortunate in having.
nk you. '

gel\;?ator:? Ke~xnrpy. Let me ask you, Brian, just bef9re we go on now?,
what are the costs of resolving these disputes? What’s the magnitude t

Mr. Cavrery. The program began in 1975 with a budget of almos
$500,000 a year. That has been pared down considerably. e

Senator Ken~epy. The program was started with an LEAA gran :

Mr. Caviery. LIEAA discretionary Federal grant. At the pr esen‘t
time the program has been absorbed by the Dorchester District Cﬁm}
and put on its permanent payroll. The entire mediation staff, w 1271
consists of three people, is presently being paid out of the cour s
budget. We pay a stipend to volunteers to cover their baby sitting a? !
transportation expenses, which is $7.50. But that amounts to a to1 at
of $5 or $6,000 a year to all volunteers. It is pretty cost effective in tha
"~ Senator K Good. Della

ator Kexnnepy. Good. Della.

%ffs:.lecE. Senator Kennedy, I will tell you how referrals come to
‘mediation. All our referrals begin at the clerk’s hearing. Daily, we
have a person in the Dorchester court——- e

Senator KenNepY. You are the supervisor of all the mediation?

Mrs. Rice. Yes, and daily we have a person assigned to the d_1st;1_‘1ct‘j
court. This particular person would cover the first session, bringing
back any cases that have been continued for that particular day or
being there for possible referrals from the be,nch.  ther

At 10:30 he or she goes upstairs to the clerk’s office, and we sit there
for a while throughout the hearings for possible referrals. Once a
person is referred into mediation, both parties have to agree to partici-
pate. Usually at the clerk’s hearing you have two parties there. Both
parties are told about the process, and they are given a time or they

give us a time that is most convenient for them to appear at our pro-
E'ram, which is about a block and a half from the Dorchester court.
We work nights and Saturdays. _ o |

Usually when the case coordinator who is covering in court comes

back to the urban court. I then assign mediators to the case. Usually
we take into consideration every aspect of that case, age, color, what-
ever. Those are the main factors, we feel, in scheduling mediators to
a particular case. Throughout a period of time I begin to know media-
tors, their personalities, who feel they can relate better to, et cetera.
From that I decide who would be the best members on a panel to work
with these disputants. At that particular point the case is scheduled,
and the mediators are called. ]

The mediators are told about the specific case only by name. They
are told the names only at that particular point to be sure that—with

1Y
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all of us being community people living right in the area—the partic-
ular mediator does not know the disputants. We feel if you know a
person in any way, shape, or form, it tends to sway the decision a little
bit. People tend to really play on that. If they feel, “Well, T know
Della. She is on the panel. She will be on my side,” 1t tends to make
things a little hard for the mediator. We like to make sure our media-
tors don’t know the people at all.

At that particular point, a case coordinator is scheduled to work with
the mediators. They will come and are told the name, the case, the
crime, who referred it to us, the judge or the clerk, and when it’s due
back in court. It’s mediated. Now, mediation goes anywhere from 1
hour to 4 hours. We have had cases started at 7 and be out at
12. It depends on the nature of the case, how much time people feel
they need.

This is what we as a staff see they get. If we need more time in a
particular evening or morning, whatever, we will always reschedule
and get the people to come back and really sit and work it out. Now,
the most important thing the mediators are taught in their training is
not to coerce anybody into an agreement. We really, really play on
that. That’s a big point as far as the mediators go. We just really want
them to realize and to know that the parties that are sitting before
them, it’s their agreement and they are the people that should make it
and not the mediators.

We work very well in that sense, and we work with two mediators at
all times. We have a feedback form that each mediator fills out. So
from that we can evaluate what actually happened within the case.
Then you have disputants talling back and forth to the staff member
if there’s a problem with their particular mediator. So you’re well
abreast of what’s happening within the room whether you are there or
not, and usually a staff member is never in the room with the dispu-
tants and mediators. We sit in only if a mediator is not there.

Here are the statistics. We started in November 1975 and as of Janu-
ary 1979, we have had 1,030 referrals. Three hundred and eight of
these came directly from the clerk; 642 came from the bench, that’s
at the arraignment stage. We find that the judges tend to trust us and
give us many more cases than the clerk. Originally in our proposal we
had hoped that all our cases came directly from the clerk’s office be-
Tore a complaint was issued. At this particular point we find that that’s
a concept that has been changed because most of our cases come direct-
ly from the bench. Hopefully Mr. McXKinney will see us as a part of the
court and begin to give us many more cases in the future and keep
them out of the court to really help lighten that burden.

Senator Kenxepy. What were some of the problems you encountered
when you set up the program? What were your greatest difficulties
in getting established ¢

Mrs. Rrce. Well, I don’t think that we had any real difficulties be-
cause the people that were hired to work in different components of
Urban Court had extensive knowledge of the community as a whole,
and the majority of us had come from social service agencies, The
only slight problem we had was getting the court to accept us fully as
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a help to them. That was about the only problem that I feel we en-
countered.

Mr. Carrery. I want to comment on that, Senator. One of the poten-
tial problems that we saw was that the program itself had to be repre-
sentative of Dorchester, and if it wasn’, or if the program was seen as
an all-white program or an all-black program or an all-liberal or an
all-hard line program, then we would alienate a great section of Dor-
chester. Early in the program an attempt was made and has been con-
tinued that, when we recruit volunteers, staff, they represent the
Dorchester community and that the program always represents the
Dorchester community in every way possible.

Senator KeNNepy. Let me ask, Della, how are the mediators chosen ?
How do you select the mediators? .

Mrs. Rice. Right now I'm recruiting another 20 mediators, and I’ve
sent advertisement through the local newspapers, “Boston Globe” and
the radio stations. Now, as applications are beginning to come in,
we schedule appointments, and I personally, with staff, interview
every single candidate. We make a determination at the point of
interview whether this person can be trained in the techniques of
mediation. Out of the pool, we have already chosen about 15 applica-
tions. Our cutoff is next Friday. Hopefully by then we will have de-
cided or picked the 20 people. .

Senator Ken~epy. Then what kind of training do you give them to
be mediators? o

Mrs. Rice. We have 40 hours of intensive training, which is given
by two of our top mediators with the assistance of myself and another
staff member.

Senator Kennepy. Who runs that particular training program? Do
ou?

Y Mrs .Rice. Yes. In the evenings and all day Saturday.

Senator Kennepy. Do you set up the training program yourself, or
do you get some help ? _ o

Mrs. Rice. We get our material from the Tnstitute of Mediation and
Conflict Resolution in New York. This is the material that we still
utilize.

Senator Kennepy. I see.

Mr. Carrery. Training itself consists mainly of role playing and
running people through as disputants and mediators,

Senator KenNepy. So they get a feel of the situation.

Mr. Carrery. Exactly. It's been very effective, and initially we made
a mistake by deciding in one of the first training sessions that we
would put a new mediator with an old mediator in order to have some
balance. What happened was the new mediator would be shy in terms

of his or her involvement and tend to watch the more experienced
mediator. .

So now we just put the people right in with the cases and it’s a
sink or swim type situation.

Senator Kennepy. So far they are swimming.

Mzr. Carrery. Yes. [Laughter.]

Senator Kex~Epy. Juanita, maybe youw’d share with us your con-
tacts with the program, how 7ou became involved in the program,
how you first heard about it, and what your role in the program is at
the present time.
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Mrs. Evans. T first became aware of the pro ram

& complaint against g friend, a fellow that Ip hagd beelylglg?ni g?lzkw(i)}',lls
for several years, and I had been continuously harassed bybhim So X
took out a complaint, and the morning that we were supposed to ap-
pear 1n court, a case worker approached me before we went in to seq
the judge. He explained mediation to me and to the defendant also
He told us that we would go before the judge and that he would prob:
ably 5;%30311111&(11(1 tlzat c‘fi goto what they called mediation.

-Gt understand too much about it but he explai :
mediation worked, and the fact that the other pelrsgli1 e‘c}roﬂig Y%
end up with a record, This wasn’t what I had in mind anyway. What

basically wanteq was someone with authority to speak to him to et
hlm_to.stop harassing me. So he agreed and I agreed that probably
ﬁe{c}ﬁgtg%p W(t)illd' béa a g(i;)cll thing. "We stood before the judge, and
ime the judge aske i :
to tl}is mediation.JAn%l we did. 19 ¥ we both wgreed that wo would £
ey set up an appointment for both of us, which was after world
hours,"and we went down to the mediation building, Img(;iﬂ?%k;;;%
within a week we went down there, At that point you're told what
mediation is tully, and there’s two people there. We were male and
female, so our mediation board consisted of a male and a female, They
told us that they were community people, that they were not of the
]C:i?%rﬁ;m?;n% iﬁhat tthﬁy ha(z no authority like policeman or anything
o that. “Lhey told us to relax—that’ i ' i
beiﬁ]]_g thei'le, yogll b 1'ela]§. o relax—that’s one Important thing about
ormally when you have a complaint, sometimes people don’t
know what they are angry about, but yo’u have an ogpo]i:'ytunity toe;;rglrll
your side of the story and the other party has an opportunity to tell
their side of the story. We came to an agreement, and the mediation
session was over. The case worker then has to follow the cage, So about
2 weeks afterwards the case worker would call me ang asked me was
the other party keeping his part of the agremeent, and I guess they
Iclizéled the other party also to see if they had any complainbts against
In the meantime, Della, the supervisor, also called me g
me if was I satisfied with the agreement and the program anlzldaisgfig
pomnt I became mterested in mediation because I was doi1,1g that sort
of work anyhow in my full time job, and T told her when there were
some openings I'd like to become g mediator also. I went in for g
;lézzljnrllng program as she described, and I became a mediator over ;L
ar e 0,

Within that time I don’t th;
_ . n’t think I hav y
in more thay peme o 1 nave lost or not gotten agreement
o 2ore th ases. Lhe mediation program, T believe, is a ver
£00d program and if I had anothep problem, I think I would go
thléough the same method again,

Senator Kenneny, Well, that's o v ragi
the rolationshiy ooy, el th S a very encouraging story. How has

a UD with the courts affected you? You mentioned when

you were telling your story that, at least in terms of your own initial
exp(?rlen ce. that you were informed that this was g process outside the
courts. Did that make you feel either better or worse ?

H
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Mrs. Evans. Much better. When you go to the court, and this was my
first time going before the judge, first of all, you're not concerned about
what’s going on. You are frightened, basically, but in the program you
feel you can sit down and relax and tell a person your problem. These
people are trained to listen, not take sides. Basically they listen and
let you do the deciding. )

One thing we are taught is that the two parties that are before you
make the agreement, something that’s comfortable for the two of
them to live with. I feel that before a judge he may say well, you're
guilty or not guilty, and you never have a chance to express what you
feel. You never have a chance to do anything. But in the program you
can tell everything you feel, even things you don’t want the other party
to know, because at that point you can speak to the panel individually.
You have a chance to speak with a person there, and you have a chance
to speak without them there. You can tell what you think is the cause
for you being there. X

Senator KenNepy. You think then that is preferable to the formal-
istic atmosphere of a court proceeding ?

Mus. Bvaxs. Ifor the cases that we receive, yes.

Senator Kux~Nepy. You think some cases lend themselves to this
type of resolution perhaps more quickly, less expensively, and perhaps
even with a better sense of justice than the more formal process of the
courts themselves ?

Mrs. Evans. Yes, I do. Because normally the types of cases I get
the parties are going to continue to be friends or continue to mingle
with one another even after they leave the courtroom. The thing is
not to find a solution, just say cut and dried you have to do this. But
something they themselves designed and will live with. '

Senator Kennepy. That’s probably a very fundamental and basic
and, I think, important aspect of this mediation. In a court proceed-
ing, you have a winner and a loser and a final decision. As you point
out, many of these situations are the results of disputes within a com-
munity or individuals within a community. Mediation is a continuing
kind of process aimed at a just and fair solution and resolution, which
is done expeditiously, and I guess from your own experience, done
completely satisfactorily.

Do you find that pople within the community are increasingly, one,
aware of this process, and two, gaining increasing confidence in 1t? Do
they feel they are getting fairness and justice with this process?

Mrs. Evans. Yes. I think you find that the people that get involved
with the program are satisfied. We even have had people offer to give
money and things like that. So T think they are satisfied. I think our
neighborhood people are becoming more aware that the program is
there, maybe just from hearing about it from someone clse that had
a case and they told them how it was solved. It is going around the
neighborhood.

Senator Kennepy. What about it, Della, is this a learning experi-
ence? You have been involved in the program for a long time.

Mrs. Rice. Yes, it is. People who have come through the program
refer friends to us or come back in again with a different type situa-
tion, perhaps with a neighbor or husband at this particular point. We
feel we are well known.
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Mr. Drummonp. Senator Kennedy, I was referred to the Urban
Court from the Dorchester Court. I was involved with some teen-
agers. We went to clerk of the courts when I summoned them. I was
referred to the urban court. I met Mr. Larry Boyer. He was the
one that told me about the urban court and about mediation. So he
explained it to me. I agreed and so did the other party.

They set up the meeting for us. We arrived at the wban court.
The mediators explained the process. Each party had his own time
to say what he had to say, and so did the other people. I thought my-
self that the urban court was very good. First of all, the surround-
ings were different. Being involved with teenagers, teenagers are apt
to be a little more relaxed in this position than being in a court.

We both explained our cases. We both agreed and signed a docu-
ment that this thing wouldn’t happen again. What I thought about
the urban court and why I recommend it is that the surroundings are
important, the way they explain things to you. You weren’t scared, at
least I wasn’t nor were the teenagers I was involved with. They were
a little bit more relaxed and trying to tell more of the truth maybe
than they would in court. So I really recommend the urban court.
Thank you very much.

Senator KennNEpy. You have found at least in terms of the resolu-
tion of that dispute that the agreement has held up pretty well?

Mr. Drusmnmon. So it has and so has the other side.

Senator Kenvepy., You're well satisfied ?

Mr. DrummonD. Very satisfied.

Senator Kexnepy. You think that if you had gone through the
court procedure it might have taken more time and been more costly ?

Mr. Drumsmonp. That’s right, because I would have been losing
time from work. ‘

Senator Kennepy. This way you didn’t lose the time from work
either?

Mr. DrummonD. No, they arranged it for me on a Saturday morning,

Senator Kenyepy. That’s helpful, obviously.

Mr. Drumaonp. Yes.

Senator Kenwepy. Brian, perhaps you can answer this. Are there
some kinds of disputes which mediation cannot handle? What sort of
disputes can they handle and what sort of things shouldn’t they
handle? Can you give us a general sense of this?

Mxr. Carrery. I think yon have hit upon one of the fundamental
ingredients, Senator, in terms of a good mediation case or a good case
that could in fact be referred to mediation. That is the relationship.
A relationship I think has to occur, has to be present. Any disputes
that take place with a family is going to be an ongoing relationship.
With neighbors, for sure, they are going to have to live next to each
other. The fact that somebody has been found guilty and somebody in-

nocent 1s not going to be enough to keep thdse people living peacefully
together.
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The types of cases that wouldn’t obviously be appropriate for
mediation are those cases where there is no relationship at all, a typical
breaking and entering or a burglary. The fiber is not there to hold
together. The key to any type of mediation case in my mind is an on-
going relationship. And I don’t believe that you can single out
particular types of cases, such as, you know, all breaking and entering
cases are not good for mediation.

We had a case a number of years ago where two people had been
living together for approximately 8 yvears. They weren’t married
formally, and the woman decided ‘at that point that she didn’t want
him there any more. So she changed the locks on the doors. He came
home, broke the door open, and she took out a complaint for breaking
and entering. There was a lot more to that than the initial break.
When they got into the case they found out that the original furniture
which belonged to the woman had been traded in and more money had
been given by the man to buy better furniture. Now that they were
breaking up they had to decide who gets the furniture, TV set and
stereo.

These seemed like minor items, but to those two parties they are
very, very big. And so that you can’t define it by type of case. You
have to define it by relationship, and if the relationship is there, it’s a
good mediatable type of case.

Senator Krux~epy. Let me ask, Della and the others, do you think,
through the mediation process, that you are getting first-class justice
or do you think, from the people that you have talked with who have
gone through the process of mediation, that they somehow feel that
they are not getting first-class justice? What’s your sense, both from
your own view and from the members within the community ?

Mrs. Rice. Well, my personal feeling, in addition to people that T
work with, is that people are getting justice. For the first time in their
life, somebody is not telling them what to do. When a person goes into
an institution for any reason, they are always told what to do and how
to do it. So for the first time these people are deciding for themselves,
this is what I want to do and this is what I'm going to do.

So I feel personally, and T think I can speak for people that we
service, I feel that they are getting justice.

Mrs. Evaxs. To add to what she said, when we have parties before us,
one of the first things we ask the parties is what do you expect out of
this mediation. At that point the complainant will tell us what she or
he wants, and they work from there together. Say, for instance, some-
thing was damaged and they want $500, they have stated the amount
they wanted. They may not get it, but they work towards it, and we
work towards this with them.

So they have a goal in mind, and we work with them to reach their
goal. I think that’s the important part in our mediation sessions, find-
Ing out why are they there and what is it they expect out of mediation.

Senator Kexnmpy. You think that when they do agree to it, since
they have been a part of the process and a part of the resolution,

they will support the resolution and have a more constructive attitude
than if it was being imposed upon them ?
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Murs. Evans. Right. We emphasize to them this is your agreement
and we do write it down and that’s all we really do, we write it down.
But they suggest the terms, and they make the agreement actually.
They are the ones that tell us what they want, and then we write 1t
down and both parties receive the agreement that they can take with
them, One copy also goes into the record. Actually it is their agree-
ment. So we tell them make an agreement that you can live with
comfortably, and that’s what they try to do.

Mrs. Rice. Senator Kennedy, one point I'd like to make is that
usually the document is not legal binding, but it is most important to
the disputants. You know, we have a lady we got yesterday. We had
her 2 years ago, and she still has her agreement. She brought it into
court. So she is willing to deal with that in addition to what's happen-
ing at this particular point. People feel that it’s really important
to them when they sit there.

Senator KenNEpy., You think in this sense that is a more powerful
factor than if it was legally binding or do you think they should be
legally binding, too?

Mrs. Rice. I have kind of mixed feelings about that, I really do,
Senator,

Senator Kenneoy. How about Mr. Drummond, do you have any
feelings about having it legally binding if they agree to it? What’s
your sense?

Mr. Drunaonn. I think so, yes. Another feature that T liked about
it was when we left the mediation with the other parties, we all left
in good faith. Prior to that we had hard feelings towards one another.
But when we left the court it seems we left in good faith. We shook
hands as a matter of fact, and since then I haven’t had any problem.

Senator Kennepy. I think that this might be somewhat different
even from a court proceeding where there is a winner and . loser, and
you may get a court decision, but you may not be shaking hands at
the end of the resolution ?

Mr. Drusmmonp. From the court, yes. This is what I liked about it,
we left in good faith and it has been that way since.

Senator KenNEpy. Are you missing a day from work today, Mr.
Drummond ¢

Mr. Drummono. No, I'm working for Harvard University, and
they are paying me. [Laughter.]

Senator Kennepy. We will certify it was a long hearing. [Laughter. ]

Mr. Drumnron. I have to be back at 12:30. Thank you very much.

Senator KexNepy. Thank you very, very much. My thanks to all the
panelists for their very helpful testimony.

Our final panelists will be John Saltonstall, representative of the
Massachusetts Bar Association, chairman of the subcommittee on
dispute resolution, Mr. Jeff Perlman of the U.S, Chamber of Com-
merce, and Eric Zwider of the New England Council. It’s nice the see
you again, John.

Mr. Savronsrarr. Nice to see you, Senator.

Senator KeNnmpy. We welcome you here, Mr, Saltonstall. Would
you start off, Mr., Perlman.
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PANEL OF BUSINESS EXPERTS:
STATEMENT OF JEFFRY PERLMAN, U.S. CHAMBER OF COMMERCE
AND JOHN SALTONSTALL, MASSACHUSETTS BAR ASSOCIATION

Mr. Peruman. Thank you, Senator, good morning. On behalf of the
National Chamber, the New Ingland Council, which is a nonprofit
organization designed to promote economic development in the north-
east, its president, seated on right, Eric Zwider, and myself, T want to
indicate our pleasure in supporting legislation designed to upgrade
local and state small claims courts as well as mediation and arbitration
procedures.

[The prepared statements of Messrs. Perlman and Saltonstall
follows:]
PREPARED STATEMENT OF JEFFRY L. PERLMAN

I am Jeffry L. Perlman, associate director of consumer affairs for the Chamber
of Commerce of the United States. On behalf of the National Chamber, I want to
express appreciation for the invitation to testify on the Dispute Resolution Act
of 1979,

The Chamber of Commerce of the United States is the world’s largest business
federation. Our membership is composed of more than 76,000 business firms, 2600
local and state chambers of commerce and 1200 trade and professional associa-
tions. Our interests in, and support of, the underlying concepts embodied in the
Dispute Resolution Act represent our membership’s desire to strengthen small
claims courts and other consumer-business dispute resolution mechanisms,

In general, we support the Dispute Resolution Act which authorizes Federal
assistance to local and State communities to improve their small claims courts
procedures and informal complaint handling mechanisms. This legislation will
provide individuals and businesses with forums for resolving consumer, busi-
ness and interpersonal problems in an effective, expeditious, fair and inexpensive
manner.

Further, the mandates of the bill are consistent with a recognition that to be
effective these mechanisms must reflect the individual needs of the community.
We are confident that this legislation will provide an incentive for states and local
communities to reevaluate their existing minor dispute resolution mechanisms
and to create new mechanisms and amend or eliminate old ones, according to
their effectiveness.

However, we oppose any participation of the Federal Trade Commission (FTC)
in this legislation. All determinations of criteria and eligibility should be made
hy the Justice Department. I am proud that, to a significant degree, the Dispute
Resolution Act tracks the National Chamber’s Model Small Claims Court Act and
much of our consumer redress program, “Up With Consumers.” The National
Chamber will continue to assist business in developing company complaint-
handling procedures, arbitration, mediation and conciliation mechanisms in their
companies, trade associations and local communities. This is due substantially
to the fact that the National Chamber, as a federation of business enterprises,
local and State chambers of commerce and trade and professional associations,
provides a singularly appropriate vehicle to implement activities designed to
achieve these objeciives,

The National Chamber has always believed the most effective way to resolve a
minor dispute, be it between consumer and business, or personal, is through direct
contact between the parties. Often, the disputing parties have an ongoing business
or personal relationship. Avoiding the adversarial rigid posture of the courts is
important to insure the continuance of that relationship. Unfortunately, not all
disputes can be resolved directly between the parties. In those instances, the
Chamber has recommended that the parties turn to mediation or arbitration pro-
cedures or other third party complaint resolution services. If formal adjudica-
tion of claims is necessary, swift and non-complex judicial procedures, such as
small claims courts, should be broadly available at the local level. If the general
public ig to rely on our judicial system to handle the minor, as well as the serious
problems, such judiecial procedures must be fair, expeditious, accessible, effective,
dignified and of minimal cost to the parties,

As I have indicated, the National Chamber has encouraged businesses and
States to adopt similar consumer redress programs and to act quickly and effec-
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tively to solve existing problems. However, we recognize that in some ingtances,
the Federal Government can play a constructive role in advancing useful pro-
grams. We know, for example, that in many parts of the country no procedure
exists for effective resolution of minor problems without protracted litigation.
For the last two years we have been attempting to promote new programs and
revisions of existing procedures and small claims courts, Our field personnel
have been involved with business and consumer groups around the country to
establish a working relationship that would highlight the need for change in
the current small claims court system. However, we have found in some instances
that minor egnsumer problems—the redress of grievances or complaints involving
goods and services—have taken a back seat at the State level to other pressing
consumer needs, such as energy and inflation. Of course, we recognize the pri-
orities that State legislatures must establish in order to complete their calendars
within short legislative sessions. But, passage of legislation such as the con-
templated bill will help States recognize the continual need of consumers to have
these minor problems resolved.

The inability to obtain a refund or delivery of a product or service paid for
may not appear to be of as great significance as solving energy or employment
problems within a State. But, to the consumer who has been wronged, the need
to obtain justice is of equal importance, and legislatures must be provided with
the incentive to realize this. The proposed legislation will enable States to take
immediate steps in this direction. Hence, we support the promotion of effective
consumer redress through a cooperative functioning of public and privately-
sponsored informal resolution mechanisms, which will make available to con-
sumers more avenues of redress and, therefore, increase the speed with which
satisfaction can be obtained.

The Dispute Resolution Act will assist programs which recognize that dispute
resolution will be most effective when both public and private devices are utilized.
Through its support of numerous procedures, the act recognizes that most com-
panies will do anything within reason to amicably settle a dispute. This recog-
nition will provide the necessary support for dispute resolution plans utilizing
the talents and experience of consumers and businesses.

Unfortunately, as we have stated, for many persons, procedures for resolution
of minor claims and disputes are unavailable or ineffective. Therefore, the devel-
opment of informal dispute resolution mechanisms will encourage participants
to resolve their differences quickly and inexpensively, without protracted
litigation,

Some action by the States has taken place already. Kentucky, Michigan,
Arkansas, and Texas have made favorable changes in their judicial systems.
Other States have considered establishing consumer redress programs but have
been unable to schedule hearings or move on the bills. Some States also have made
changes through State administrative law. However, far too few have adopted
such programs to date. With the incentive provided for in the Dispute Resolu-
tion Act, we expect the next State legislative sessions to result in the examination
and establishment of better redress mechanisms on the State level.

At the outset, we noted the National Chamber’s opposition to any involvement
by the FTC. This legislation is intended to encourage local persons to solve
¥oc~a1 problems. Tt is a move away from big government. Since this bill will assist
in creating local judicial and quasi-judicial procedures, it will not require assist-
ance of the FTC, whose alleged expertise is in substantive rulemaking. Any
Federal criteria should be set by the Justice Department.

Legislation such as this bill—a bill which transcends ideological lines and
enjoys the support of the administration, consumer and business groups, as well
as gha.t of lawyers’ groups and representatives of State and local governments—is
a mgmﬁcaqt step in the right direction. This bill, in facilitating the establish-
mept and improvement of informal dispute resolution mechanisms and small’
claims courts, with its careful restraints on government intervention and its
rfeasonable Drice tag, ultimately may solve the problem of how to provide effec-
tive consumer redress.

Further,_this legislation stands to spawn exciting new ideas not presently
on the horlzpn. It should increase citizen participation in the judicial system
through arbitration, mediation and similar devices. It will place people in

forums they understand without subjecting them to the intimidation of a major
court room confrontation.
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The Dispute Resolution Act will benefit both the consumer and the business
community. With the earlier caveat regarding the role of the FTC, we support
the Dispute Resolution Act.

PREPARED STATEMENT OF JOHN L. SALTONSTALL, JR.

I appear here as chairman of the dispute resolution subcommittee of the
Massachusetts Bar Association in response to your Chairman’s suggestion that
the Committee on the Judiciary would be pleased to have the Association's views
inregard to the proposed Dispute Resolution Act.

I am happy to report that the board of delegates of the Massachusetts Bar
Association, acting on the joint recommendation of its future planning committee
and its dispute resolution subcommittee, voted at its last meeting to endorse the
Dispute Resolution Act.

The subjects with which the proposed Dispute Resolution Act deals have long
been matters of active concern to the Massachusetts Bar Association, Indeed the
Association’s Office nf Delivery of Legal Services was specifically created more
than a year ago as a focal point for many of these concerns. It is ably staffed
and has the full cooperation of the Massachusetts Bar Association.

The dispute res¢lution subcommittee, of which I have the honor to be chair-
man, numbers among its distinguished membership several individuals who have
already appeared before your committee today. It looks forward to working with
your committee and with the Department of Justice in furthering the objectives of
the proposed dispute Resolution Aect and it desires to commend the initiative
and imagination of your chairman and Senator Ford for producing this important
legislation.

‘Speaking as a private citizen and not as a representative of the Massachusetts
Bar Association, I would like to make a few suggestions in regard to the proposed
Dispute Resolution Act:

First, the definition of the term “dispute resolution mechanism” in 3(d) of
the act seems to me to be unduly restrictive. I would eliminate the reference to
“eourts of limited jurisdiction’” because, many of the innovative programs wheth-
er of mediation or otherwise, which your committee is considering are now han-
dled in courts of general jurisdiction. Also I would revise in the same definition the
reference to “disputes involving small amounts of money.” I recognize that the
effort here may be to allay the fears of the organized bar as to possible loss of
substantial business, but the chosen form of words may imply that the act will
be primarily concerned with commercial disputes,

Second, the funding of $15 million per year authorized by section 7 of the act to
provide grants to the several States, to units of local government and to nonprofit
organizations may be inadequate to carry out the important purposes of the act.

Third, there may be a concern in some quarters that the administrative ma-
chinery contemplated by the act may in some way Guplicate or overlap the LEAA
maichinery already in place. So perhaps it would be useful if the legislative
history should indicate an intent to avoid such duplication.

Mr. Peruman [continuing]. We at the National Chamber feel par-
ticular pride in seeing this type of legislation developing strong sup-
port in the U.S. Congress. The chamber of course, and as the world’s
largest, has long been aware of the need for redressing consumer prob-
lems. Quick and satisfactory resolution of consumer problems is quite
simply good business. Recognizing this need, the National Chamber 5
years ago put together our own consumer program entitled Up With
Consumers,

Like this legislation we are discussing today, Up With Consumers
envisions upgraded small claims courts as well as new and improved
mediation and arbitration proceedings. In order to promote citizen
participation, our small claims proposal incompasses many of the pro-
ceedings that would likely grow out of this legislation. We suggest
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advisory panels, Saturday and evening court sessi ising jurisdi

tfzﬁqnal amounts which are often limi%ed to $100 o;s,&aggmvgeg;r;ild;(ﬁ
ing fees, h‘-mlted use of attorneys, and like most of the earlier wit-

neis,es today have suggested, arbitration and mediation alternatives
. Ién I?tPOUd to say that our program has been adopted at least in pé,rt
ﬁl ir}ll ucky, Arkansas, Texas, and very recently in Michigan. We
bope at the impetus toward improved programs which is provided

y your legislation will continue. We beliave this legislation will
greatly support local communities in offering justice to the so-called
smlz;ll It)erblemS lz)le well as to the larger ones.
. Lurther, we believe this legislation stands to spawn excitin
égleas. not}; presently on the horizon. It should increas% cigzeicét;?gcﬁ:
dlon_ In the judicial system through arbitration, mediation and similar
devices. It will place people in forums they understand without sub-
]e(,:;,‘lﬁlg them to the Intimidation of a major courtroom confrontation
- e Dispute Resolution Act will benefit both the consumer and the
ygimess community. We support the Dispute Resolution Act. Thank

Senator Kenvepy. Mr Zwider, would you like to

en . Mr. ¢ 0 com ¢

| Mr. Zwmzr. Yes, just a brief commen}ft’. This particuﬁggiem is not
gn age%ila item with our New England Council durine its 1979 pro-
téll'zum[b owever, when Jeff called last week and indicated that the
thzllilgoglx :i*écgé?xﬁerﬁ oé? fjche United States agreed with something
To aid ou oo foing, I tlz}c,o ! t(? come here and witness that. [Laughter. ]

Senator Kennepy, I'm trvi
othior fhingaas men rying to get you to come along on a few
lélr. IEERLf\(IAN. We will do our best.
enator BeNNEpy. Trucking deregulation, for instance. il
. . . N ¢ 1 B
%Otl;ml Association of Manufacturers are W€L); ahead of yoil fe?loljvz
d_e me ask you, would you tell us about the areas or the types of
ﬁlsllln:)ti?sd %nvoivuzlg businesses which would not be amenable to resolu-
. 1 ;
mediations?pu es? Can you define the ones that do lend themselves to
Mr. Prracan. Well, Senator, T thi i i
. LAN. yVeil, Senator, I think as an earlier witness s
flwo points. First Is I think one of the advantages in the billuf;%%?:s‘;r%%
mlre introduced is that 1t will offer the opportunity to get out and
make these kllld of studies and determine what may or may not be
z_Llpproprlate, but at the outset it seems to me that there’s not necessar.
%oyr élsl(l)s{utgg)rcla ?f sn%zlﬂl btlilsmess problem which wouldn’t be amenable
S0. otner than the types one of the wit thi
ea}i]‘ier, such zlmj the case of a b)zrzlc)l check. iinesses I think snggested
108e problems which may occur in a business settine. b t whi
are governed by fraud or other criminal laws, may orbr’na,lylr I:gingl;
appropriate to this sort of small claims court system. But I think we
mére to m‘vzut, as the earlier witnesses suggested, fuller information.
enator Kennmpy. Do you see the mediation process as being a

Mr. Peruvan Absolutely. I think and T hope
; . gt £ that
%i;lt.helzse disputes out of small claims courlts. YouW 1(1;:51 lci)fflls)r nllc?cﬁ(y
1ink, to Ford Motor Company, General Motors, Whirlpool, Sperry-,
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Hutchinson, and others who have begun these kind of procedures,
mediation and arbitration. And while they are still at the early stages,
they seem to be indicating tremendous success. If it can work for them,
it certainly ought to be able to work in a local community setting
where the people know one another. _ .

Senator Kennepy. How do you prevent the sitnation where Dispute
Resolution programs become sort of a debt collection agency

Mr. PerLmaN. Senator, I thought you were going to ask that ques-
tion. I confess that I had a little help there. If I may, let me change
the question to how do you encourage citizen participation in these
programs. .

Senator Kennepy. Maybe you can answer that question and then
answer mine. [Laughter.]

Mr. Peruman. I hope one will satisfy you. I don’t think there are
any guaranteed answers. Maybe the best way is working to create
courts that are effective when they are used and believed in, and the
public can then be substantially relied on to spread the word. I don’t
think this is going to happen overnight. We heard too many stories.
Potential users of small claims court are aware of sitting for hours,
waiting for a judge or having a judgment which the marshal never
collects. I myself have been in that situation.

Also, I'm hopeful and confident that the local bar associations and
other civic organizations, such as the New England Council, the local
chambers of commerce will recognize their obligation to advertise a
program if it’s successful. )

Further, I suspect that increased mediation and arbitration, which
I suggested earlier, will lead to a growing public awareness of the pos-
sibility that these programs can work, Now, back in 1972, I grant you
that it’s already 6 years or 7 years back, the National Instifute
for Consumer Justice published a report that suggested that 75 per-
cent of the Bostonians were unaware of the existence of a small claims
court here.

Now, if you start out with only a quarter of the population knowing
about the court, it’s inevitable that few will show up in that court. In
Philadelphia, that same report, related that 75 percent of the people
who indicated any interest in small claims courts had problems with
their filing or attendance hours. These were during the day. They were
kept waiting for three-quarters of a day, lost $50, $60, $70 in pay, in
order to recover a $35 judgment.

So we have got to first of all make sure that these type procedures
are effective. If the Federal Government puts money in these things
and then they flop, we are in a worse position than when we started.
But if we can make them work, it’s my feeling that the American pub-
lie is smart enough to get the word around with a little assistance from
the local bar associations, ete.

Now, just in answer to your first question, if this doesn’t work, our
Up with Consumer program has also included the suggestion maybe
it would be possible to limit the court time of nonindividual claimants
in the small claims court without giving any percentage at this point
whether they could take 50 percent of the time or whatever. That may
be a possible alternative also.

.
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Senator Kennepy. Mr. Saltonstall. One reason that is given for the

fact that many citizens with disputes don’t have the means of resolv-
Ing them is the high legal cost.

Mr. Savronstarr. No question about it.

. Mr. Kennepy. It often times costs more to litigate than the matter
in dispute is worth. Is there any identifiable cost-effective cutoff for
litigation ?

Mr, Savtonsrarr, Well, I think it depends a good deal on the area
that you’re talking about, the part of the country, whether it’s rural or
city, whether the lawyer is young or old, a few factors like that. But
I would think that if the matter is worth less than, say, $2 or $3,000,
1t’s not going to be worth litigating unless you have an extraordinary
arrangement.

Now, it may be some day the use of paralegals will be sufficiently
broadened and with the blessing of the court they will have limited
participation, making things a lot cheaper. I think the use of para-
legals is something that’s very hopeful in terms of future reduction
of legal expense.

Senator Kennepy. Well, this is certainly a factor in the mediation
process that’s been described here. I think it offers g substantial sense
of hope to a lot of people who fall below the $2,000 area and who can
still get some degree of satisfaction. Given the type of report that was
prepared by our distinguished group of j urists, the trial courts of the
Commonwealth, the District Court Department, and the other testi-
mony we have heard today, what is the bar association doing now to
try and explore this further in other jurisdictions around the
Commonwealth ¢ ‘

Does the bar have any role in doing this?

Mr. SavroNsTaLL. Yes. I believe that we are backing legislation that
would increase that kind of use of that kind of device, Mr. Chairman.
Iknow that all of the people that T have talked to and all of the official
bronouncements of the association that I have seen seem to agree with
what Judge DiBuono and his colleagues have done in that regard, I
think it’s an important contribution. o

Senator KENnNEDY. Well, we want to
thank all of you. I appreciate
mittee will stand in recess.

. ereupon, at 11:30 o’clock a.m., the heari ¢ i -
ject to the call of the Chair.] ) e hearing was adjourned, sub

thank you very much. T want to
your testimony very much. The com-
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ACCESS TO JUSTICE

TUESDAY, FEBRUARY 27, 1979
U.S. SBNATE,

COoMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met at 10:40 a.m., in room 22928 of the Dirksen Senate
Office Building, Senator Edward M. Kennedy, chairman of the
committee, presiding.

Senators present: Senators Kennedy, Heflin, and Cochran.

Also present : Burt Wides, counsel; Richard Allen, counsel for Sen-
ator Heflin, and Henry Reumpler, counsel for Senator Cochran.

Senator Ken~epy. This morning we hold our second in @ series of
hearings on efforts to improve access to justice for all Americans.
These hearings are part of the Judiciary Committee’s broad, sys-
tematic inquiry into the present inadequacies and inequities in citizen
access to civil justice.

OPENING STATEMENT OF SENATOR KENNEDY

Our Nation pledges its citizens equal justice under law, but that
promise requires that all our citizens have adequate access to the halls
of justice. Millions of Americans are denied that access. They are
denied justice by swollen dockets and delay. They are denied justice
by costs which they either cannot afford or which are disproportionate
to their claim.

For these millions of Americans, the frustration of legal rights
without any real remedy can only lead to a sense of injustice. It can
only lead to corrosive cynicism with a legal system open to the rich
and powerful, but not to them.

Full access to justice requires a system in which ordinary citizens
can enforce their rights, a system which is fair, speedy, and humane,
and one which they can afford.

Earlier today, we began confirmation hearings for what will be an
unprecedented incrsase in the Federal judiciary. Their addition will
be a major contribution to the availability of justice. Other measures
now pending before the Senate or about to be introduced will also have
a substantial impact. Even with these specific steps underway, how-
ever, the goal of access to justice for all citizens will remain an uncom-
pleted task. It will continue to be a formidable challenge for each
branch of government: for the courts themselves, for the Congress
and for the executive. It presents a challenge to State and local gov-
ernments, as well, to the private bar, and to the many other groups
deeply involved in this effort.
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The continuing upsurge in Federal litigation will place strains on
our Federal courts, even with the new judges and the auxiliary mech-
anisms to assist them resolve disputes. . )

This series of hearings the committee will hold throughout this
session will look beyond the pending measures and try to focus on
where we go from there. A fresh look is needed at the fundamental
question of what should be the business of the Federal courts in the
eighties and how that business can be most effectively conducted.

What kinds of cases should have first call on the limited resources of
the Federal system ?

Can new procedures be designed for at least some of those matters
which will remain in Federal court, to permit their resolution more
efficiently ¢ .

How should one assess the impact on the courts of proposed legisla-
tion which would create new causes of action ? .

Finally, the committee will review the state of access to justice 1n
State and local courts. With due regard for the concerns of federalism
and the more limized role for the Federal Government in this sphere,
the committee will consider what additional leadership and assistance
Congress can provide in such areas as the delivery of legal services and
the cost of litigation. ' )

These issues are intricate and interrelated. The committee will seek
the views of jurists, practitioners, scholars and other interested parties
to determine what additional areas are appropriate for congressional
action.

The committee will try to identify the priority lines of inquiry, to
learn where more information is needed, and to determine what specific
questions must be answered before we proceed to resolve those issues.

We must keep in mind that our ultimate goal is improving access to
justice. This means more than deciding what can be moved out of the

courts to other arenas or how litigation can be made more efficient:
We must not become preoccupied with streamlined procedures for their
own sake. We must be concerned with the results. What is the impact
of each reform on protection of individual rights, on perceptions of
fairness, and on the quality of the product in the way disputes are
resolved ? In short, we must carefully weigh the criteria by which we
assess proposed changes in our system of justice. o

Today we will hear from the American Bar Association and I am
pleased to welcome the distinguished president of the assoclation,
Mr. Shepard Tate, and his colleagues. Mr. Tate has taken a very active
role in providing leadership in all aspects of the association’s work to
improve access to justice, both civil and criminal justice, particularly in
his support for alternative forms of small dispute resolution and a
national defense services center to assure counsel in criminal cases.

Senator Metzenbaum.

OPENING STATEMENT OF SENATOR METZENBAUM

T’d like to add my welcome to the distinguished president of the
American Bar Association, Mr. Tate, as well as to Mr. Johnson, Mr.
Zelenko and Mr. D’Alemberte, able chairmen of three ABA
committees,
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Mr. Chairman, citizen access to justice is a matter of urgent concern

to us all. Crowded court calendars and technical judicial barrier
frequently frustrate thousands of Americans who seek redress of their
grievances through the courts.
_ Shortly, I will be introducing 2 bills designed to enhance access to
justice for the ordinary citizen who has found it increasingly difficult
to file a lawsuit in Federal courts. I believe these measures will go a
long way toward meeting the President’s commitment to improving
citizens accessto the courts.

We all know that Federal courts have become overburdened in
recent years due to an ever-increasing caseload. Increasingly, this has
resulted in the development of judicial policies which greatly restrict
citizens access to the courts. While I support the need to reduce the
tremendous caseload that impairs the effectiveness of our Federal
court system, I believe the right of all citizens to obtain judicial redress
must not be compromised. Taken together, the two bills I will be in-
troducing will significantly reduce the caseload of Federal judges
while at the same time reopening the courtroom doors to certain citizens
who have been the victims of several recent Supreme Court decisions
which unfairly deny them access to courts.

The first bill, which is cosponsored by the chairman of this com-
mittee, will transfer approximately 25 percent of the Federal caseload
to State courts by abolishing Federal court jurisdiction based on di-
versity—a transfer which is desperately needed to unclog the dockets
of virtually every Federal court in the country. The legislation would
also abolish the amount in controversy requirement for Federal ques-
tion cases. Thereby permitting any citizen who wishes to do so to
litigate his or her Federal claim before a Federal court. These changes
are strongly supported by the chief justices of the 50 States and the
Judicial Conference of the United States.

The second bill is designed to strengthen the right of citizens to
contest unlawful government actions in the Federal courts.

Recently, in response to their backlogged dockets, FFederal courts
have been narrowing the class of persons entitled to sue by imposing
an overly restrictive definition of “standing.” When a plaintiff is
dismissed for lack of “standing” this means that his or her case is
thrown out of court without any consideration whatever of the merits.

Last session Justice Douglas, in testimony before this committee,
strongly criticized this trend:

{T1he American dream teaches that if one reaches high enough and persists,
there is a forum where justice is dispensed. I would lower the technical barriers
and let the courts serve that ancient need.

The legislation I will introduce with Senators Kennedy and Ribicoff
seeks to eliminate certain barriers to “standing” that have prevented
Federal courts from hearing meritorious citizen complaints against
illegal or unconstitutional governmental action.

In short, this legislation recognizes that citizen access to the Federal
courts to redress unlawful governmental action is essential to the
democratic process. .

It is our hope that these two bills, along with the major court
reform package Senators Kennedy and DeConcini will be offering this
week, will make our Federal court system more efficient and responsive
to the needs of all citizens,
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PANEL OF ABA REPRESENTATIVES:

STATEMENT OF S. SHEPHERD TATE, PRESIDENT, AMERICAN BAR
ASSOCIATION, ACCOMPANIED BY THOMAS JOHNSON, CHAIRMAN,
CONSORTIUM ON LEGAL SERVICES AND THE PUBLIC, ABA; BEN-
JAMIN ZELENXO, CHAIRMAN, SPECIAL COMMITTEE ON COORDI-
NATION OF FEDERAL JUDICIARY IMPROVEMENTS; AND TAL-
BOT D'ALEMBERTE, CHAIRMAN, SPECIAL COMMITTEE ON RESO-
LUTION OF MINOR DISPUTES, ABA

Senator Kex~epy, My, Tate will introduce his colleagues, but I note
that Mr. D’Alemberte, who is here, testified at our first hearing a
few weeks ago in Boston on alternative mechanisms for dispute reso-
lution. Mr. Tate has a very comprehensive statement which we will
make part of the record, involving both civil and criminal justice
issues. We will look forward to your testimony.

[The prepared statement of Mr. Tate follows:]

PREPARED STATEMENT oF S. SHEPHERD TATE

I am 8. Shepherd Tate, a practicing lawyer from Memphis, Tennessee, and
the current president of the American Bar Association. It’s a pleasure to appear
before you today to contribute to the important mission upon which you are
embarking with this hearing—the exploration of potential ways to improve access
to justice. Many components of our association deal with aspects of this subject,
and I am pleased to be accompanied today by the chairmen of thiree of them:
Thomas Johnson, of Rockford, Illinois, chairman of the consortium on legal
services and the public; Benjamin Zelenko, of the District of Columbia, chair-
man of the special committee on coordination of Federal judicial improvements;
and Talbot D'Alemberte. of Miami, Florida, chairman of the special committee
on resolution of minor disputes, who testified at your hearing in Boston 2 weeks
ago.

In 1906, Dean Roscoe Pound, then a young Nebraska lawyer, delivered his
historic address on “The Causes of Popular Dissatisfaction with the Adminis-
tration of Justice” at the 29th Annual Meeting of the American Bar Association.
In the course of his remarks, he stated, “Our administration of justice is not
decadent. It is simply behind the times. * * *” It seews appropriate that you,
My. Chairman, as you begin your stewardship of the Judiciary Committee,
and we, as the association beging our second century of existence, should take
a broad look at the administration of justice and seek to ensure that our justice
system is indeed up with the times and meeting this Nation’s needs.

The subject we address today is enormous, and our treatment of it here neces-
sarily must be cursory. Its enormity is demonstrated by the fact that almost
80 years after Pound's speech, when a 5,000 member organization hasg grown
to 250,000, we are still striiggling for answers.

To begin, I would like to outline three components of the access to justice
theme and discuss our association’s involvement in each : access to legal services,
access to courts, and access to innovative techniques for dispute resolution, in-
cluding nonjudicial approaches. All three, of course, are relevant to both Federal
and State justice systems. :

I, ACCESS TO LEGAL SERVICES

The civil legal needs of the poor in this country have received considerable
attention and support from Congress in recent years. A legal services program
which was held at an inadequately low level of funding for 5 years has finally
begun to receive the financial support it needs. Nevertheless, at the end of the
current fiscal year, there will still he almost three million indigent citizensg
resident in areas which have no formal legal services programs of any kind. The
administration’s recommended budget figure for the I.egal Services Corporation
for fiscal year 1980 appears inadequate to assure even minimum gccess .to legal
gervices in these areas. The ability to have one’s legal rights vindicated should
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not depend on the vagaries of geographic location. Adequate funding to ensure
the completion of the corporation’s “minimum access” goal in the coming year
should be a high priority.

While a system has been established for addressing the civil legal needs of most
of the poor, an indigent accused of criminal conduct finds, all too often, despite
the assurance of the sixth amendment and a long line of Supreme Court decisions,
that he has no effective legal voice to represent him.

The majority of all persons who pass through our criminal courts each year
require the appointment of counsel. In many metropolitan areas, the percent-
age of such persons runs as high as 80 to 90 percent. Yet the public funds de-
voted to providing defense services have been grossly inadequate, amounting
nationally to only about 114 percent of total criminal justice system expendi-
tures. Society’s failure to provide adequate defense services contributes to mis-
carriages of justice, court congestion and delay at both the trial and appellate
levels, multitudes of petitions alleging ineffective representation, and expensive
retrials to correct prejudicial errors made at trial.

The American Bar Association has recommended that the Federal Government
assume its share of the responsibility for implementing the sixth amendment guar-
antee of the right to effective assistance of counsel by establishing a Center for
Defense Services to supplement the efforts of State and local defense programs.
The center would provide training services, research assistance, and financial
support for State and local efforts on the criminal law side of our justice system.
Such a Federal initiative is long overdue, and we encourage this committee to
study closely this innovative recommendation.

The private bar, of course, plays a substantial role in meeting the legal needs
of the poor through pro bono contributions of time, talent, and service. A recent
ABA “Law Poll” survey of lawyers in this country revealed that 60 percent
contribute of their time to provide public interest legal services; that two-thirds
of those making such contributions do so in the poverty law area; and that the
median number of pro bono hours contributed by those who make such contri-
butions is in the 70 to 80 hours per year range. While much is being done volun-
tarily by the private bar, we are striving to encourage even greater contributions
by lawyers. But it is impractical and inappropriate to think that constitutional
rights and national needs of the kinds we are discussing here can or should be
met by the part-time volunteer efforts of one profession. A public responsibility
requires a public commitment,

There are many in our society who are not within traditional poverty guide-
lines, and yet find it difficult or impossible financially to make their views
heard when important societal decisions affecting their lives are made. For ex-
ample, many citizens and groups have valuable contributions to make in Federal
administrative agency proceedings, but cannot afford the required time or money.
Hence, to the disadvantage of the public, they do not participate.

Tegislation such as that to facilitate public participation in agency proceedings,
introduced by you, Mr, Chairman, in the 95th Congress as S.270, would make
such involvement possible. We support the principles of this legislation and
anticipate working with you on it.

The same logic—that is, the need to assist those with important public policy
concerns to obtain their resolution through appropriate legal channels—has
caused us to advocate a limited form of fee-shifting in the courts. We favor
limited, carefully drawn legislation permitting a court to award fees to a pre-
vailing private party, in litigation with the Federal Government, when two con-
ditions are met: (1) The action results in a substantial public benefit or the
enforcement of an important pubiic right, and (2) the economic interest of the
party is small in comparison to the cost of effective participation, or the party
does not have sufficient resources adequately to finance the litigation. Trans-
lating such principles into workable legislation will not be without its difficul-
ties, but we believe the effort should be made.

There are occasions when citizens lack an effective voice because they find
themselves in an institutional setting where a pattern or practice of deprivation
of their constitutional rights may occur. 8. 10, the rights of the institutionalized
bill, would permit the Attorney General of the United States, in carefully de-
fined circumstances and with appropriate safeguards, to bring actions or inter-
vene on behalf of such citizens. This legislation would afford access to those occa-
sional but egregious cases where severe institutional abuses oceur.

At the association’s midyear meeting in Atlanta earlier this month, we ap-
proved a recommendation that the Supreme Court appoint counsel to represent




50

indigents seeking Court review of State court convictions, or seeking post-convic-
tion or clemency remedies, in death penalty cases, and that the Criminal Justice
Act be amended to provide for compensation of appointed counsel in such cases.
The act currently permits compensation of counsel for oniy the first level of
post-conviction appeal, and many indigents find themselves seeking review of
such convictions betore our highest court without the benefit of counsel.

Reform of the grand jury system, which we favor in a number of particulars,
is another essential means for providing access to legal services. I'or example,
witnesses appearing before grand juries should be entitled to have legal counsel
present. The Supreme Court has declared that defendants are entitled to counsel
at virtually every stage of a criminal proceeding, and a grand jury proceeding is
certainly a crucial stage in the criminal justice process, especially for a target
witness.

Finally, in the area of access to legal services, the profession has moved in
recent years to facilitate access to attorney services in ways which do not in-
volve congressional action. In addition to efforts the pro bono area, the associa-
tion has substantially amended its Model Code of Professional Responsibility to
expand greatly the types of advertising which attorneys may employ; has en-
couraged the use of institutional advertising by bar associations to make citizens
more sensitive to whether they have legal problems requiring counsel; and has
been a leading force in seeking to increase the availability of prepaid legal serv-
ices plans for the middle-class citizen.

II, ACCESS TO COURTS

Access to the courts may be improved in a variety of ways: increasing the
number and quality of the personnel; increasing efficiency; streamlining pro-
cedures to reduce both costs and delays; and diverting selected matters from the
courts, thereby affording greater access with respect to those that remain.

Last year, Congress responded to the deficiency in the number of Federal
judgeships by passing the Omnibus Judgeship Act with its merit selection provi-
sions. The President, the Attorney General, and this committee are now embarked
on the demanding task of processing the nominations for the 152 new judgeships.
The 8-year gap between the last increase in judgeships and this one, however,
created problems which threaten to recur if some change is not made in the
process. The Congress should develop some system for more frequently reviewing
the needs of the Federal judiciary, and addressing them.

We have been fortunate in this country that the Federal bench has attracted
highly qualified members of the bar, and our association has been pleased to be
of assistance to the President and the Senate in evaluating candidates for judicial
office. To ensure that this quality will not be diminished or diluted, we need to
select our judges solely on the basis of rational and articulated standards of
merit. But we also need to concern ourselves with the problem of disciplining
those few judges who do not live up to the standards we expect of our judiciary.
The American Bar Association supports the establishment of a mechanism other
than impeachment for dealing with the problems of unfit judges and ensuring that
they will not affect adversely the interests of justice. Access to a court is no access
at all if a judge cannot or will not properly perform his or her role in the judicial
process.

Our association has also favored the creation of a new Federal court, the Na-
tional Court of Appeals, to assist with the growing Supreme Court docket. Unlike
gome of the proposals which have been suggested for such a court, we do not favor
a system which would result in denying access to the Supreme Court by making
the new court the final arbiter of certain cases. We also do not support, at this
time, proposals to permit the transfer of cases from cireuit courts of appeals to
the new court, believing that it is desirable to have issues percolate in the lower
courts before a national resolution is reached.

We do believe, however, that a national court of appeals to which the
Supreme Court could refer cases would permit substantially more cases to
be decided on the merits by a national court. An important factor in our sup-
port of such a new court is that the Supreme Court would both create the
docket for the new court and retain the power to review any of its decisions.

Legislation which would substantially increase access to our judicial system
passed both Houses of the 95th Congress, and died in the adjournment rush at
the end of last year. I refer to S. 1613, a bill to increase the civil and eriminal
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jurisdictions of U.S, magistrates, and to upgrade the magistrates' corps. As
reintroduced and pending with this committee, the legislation will empower
magistrates to try any civil action, with or without a jury, if the parties con-
sent, Criminal jurisdiction of magistrates would also be somewhat expanded.
This legislation is a partial answer to the access problem, especially in those
districts where delay is so severe, as to constitute for some litigants, a depriva-
tion of access.

One cannot address the question of access to the courts without referring to
legislation to curtail or eliminate the diversity jurisdiction of the Federal
courts. To transfer the diversity caseload to State courts does not improve access
overall. In many areas of the country, State dockets are more clogged than
Federal dockets. The situation in the Federal courts will be improved further
when the 117 Federal district judgeships just created have been filled. Further,
despite protestation to the contrary, local prejudice does continue to exist, and
availability of a Federal forum can minimize its effect. Finally, our associa-
tion and many other bar associations throughout the country are convinced
that continued diversity jurisdiction will promote migration of ideas between
the State and Federal systems, with resultant improvements to the advantage
of litigants in both.

Let me call to your attention three additional .areas which warrant congres-
sional attention in relation to efforts to improve access to our courts.

For some time now, the association has supported elimination of statutorily
created priorities for the calendaring of cases in the Federal courts. These have
grown piecemeal and do not necessarily give priority to the most important
matters. Further, the priorities are often conflicting, We are convinced access
will be substantially improved if the courts can control their calendars.

At our Atlanta meeting this month, the associaation also supported legisla-
tion to abolish obligatory Supreme Court review by appeal, except for appeals
from determinations by three-judge courts. This change would permit the
justices of our highest Federal court to exercise their judgments in selecting
those cases which are of greatest importance to our citizenry.

The issue of court priorities is also of growing concern as a result of the
Speedy Trial Act and its implementation. In at least one Federal court, the
Act has resulted in an almost total denial of access for those with civil cases.
Istablished as a means of assuring that a defendant’s constitutional right to
a speedy trial would not be abridged, it has drawn sharp criticism even from
the defense bar, which has argued that the act does not permit adequate time
to prepare for trial. Qur association supported enactment and is‘s:"cudying
what, if any, amendments should be considered. Although not prepared to make
recommendations at this time, it does appear that the grave impact of the act
on access in both civil and criminal matters warrants congressional attention,

Three more areas in which the association has recently devoted substantial
resources to improving the operations of the courts and the justice system should
be mentioned., First, the association’s section of litigation undertook a stu-dy
a few years ago of abuses in discovery. The result was a detailed report spelling
out a variety of ways in which this pretrial process could better serve its func-
tions of narrowing the scope of legal and factual issues to be resolved at trial,
rather than being used as a tool for harassment and delay. .

The other two projects are just now coming into existence. They are pro;;efrts
developed by our president-elect, Leonard S. Janofsky of Los Angeles, as a major
focus during his year as president. The first, and the one of greatest relevance to
your deliberations today, is the project to reduce court costs and delays. The
project is premised on the realization that many citizens and groups are effec-
tively barred from the courts by the high cost and delays in litigation and,
therefore, often must live with losses which the law might recompense. Our
association is determined to demonstrate that the court system can be made to
work for the average citizen and has launched a 5-year, $1.6 million program,
to do the following : Review existing judicial reform efforts which seek to reduce
litigation costs and delay; select for implementation various model programs
for changes in the courts: encourage experimentation with new ideas where
appropriate; work with all judicial reformn groups to bring about actual imple-
mentation of various approaches; and continually monitor, evaluate, and report
on these efforts. An action commission, under the able leadership of Seth
Hufstedler, a former president of the California state bar, is already in place.
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rer project, which is now in final planning stages, would develop and
te;[t‘;h; glmodel tll))r.ngrau,n for the teaching of non-trial skills for lawyers and would
seelk to make such a program accessible to virtually all 'la\vyers in the countx"y.
Modeled on the highly successful programs of !:he Nathnal Instmut:e. of ’_I.‘rlazl
Advocacy, which emphasize “do-it-yourself” teachmg teclgmqges, tpe project ofﬁels
the promise of enabling lawyers to improve their skills in client cou'nselm%,
negotiation, legal planning, drafting (10c11me11t§, and othqr areas WthEh wi ;
directly benefit the consumer of justice, the client, and will favorably impac

't congestion and access. )

on‘c\;%luﬁg cl?ei%her of these projects is dependent upon or calls for Fedgral legisla-
tive activity at this time, these efforts in the private sector are olgv19us1y steps
toward the achievement of our common objectives, al}d the commission expects
to develop legislative recommendations for congressional consideration.

TIT. INNOVATIVE TECHNIQUES FOR DISPUTE RESOLUTION

While seeking to improve access to lawyers and the 'courts, we are exploring,
as you are, the use of legal processes which may not _!myolve e1rbhe1j ‘lauwyers or
the courts. It is possible, of course, to minimize or eh.mmajce the nesd for such
processes by statutorily simplifying certain legal relationships—for exsmple, by
decriminalizing certain offenses, or by simplifying probate laws. My comments
here, however, will not deal with such substantive changes in the law, but rather
with innovative processes for resolving disputes. ) )

In 1976, our association cosponsored a conference in St. P@ulz Minn., on the
70th anniversary of Roscoe Pound’s address to which I have previously re_ferred.
The conference sought to address two principal topics: “wWhat types of disputes
are best resolved by judicial action and what kinds are better assigned to another
more appropriate forum?”’, and “Can the interest of justice be better sgrved
with processes less time-consuming and less expensive?’ The conference discus-
sions led to the appointment of a “Pound Conference Follow-up Taskforce,”
under the chairmanship of then Judge Griffin Bell. In August 1976, the task force
published a report with numerous recommendations for justice reform. Rather
than detail those recommendations in my testimony, I would like to submit a
copy of that report for inclusion in the hearing record.

Among the principal recommendations contained in the report are that a
variety of innovative dispute-resolution techniques be explored: arbitration,
mediation, revitalized and expanded small claims courts, and a new concept
called a “neighborhood justice center.” When Judge Bell assumed the post of
Attorney General, one of his first actions was to implement the last recommenda-
tion by establishing three such centers.

But much more experimentation, analysis, and refinement needs to be undexr-
taken, The 50 States and local jurisdictions should be encouraged to try a variety
of means for assisting our citizens to achieve prompt and fair settlement of their
problems, whether within or without the formal judicial system. A major vehicle
for doing so would be the passage of the proposed Dispute Resolution Act, S. 423,
sponsored by you, Mr. Chairman, Senators Bayh and Metzenbaum of this
committee, and others. At your hearing in Boston 2 weeks ago, Fou heard from
Mr. D’Alemberte and Professor Frank Sander of our special committee on res-
olution of minor disputes about our views and work in this area, and I shall
only reiterate here our strong support for passage of this legislation.

The experimentation with neighborhood justice centers and other techniques
for improving access to justice should not be viewed as a one-time affair. A struc-
ture or mechanism for conducting an ongoing national program of research and
experimentation in improving the justice system in all its aspects, including
alternative dispute resolution approaches, should be established by the Federal
Government. Such a program offers the promise of returning large dividends to
society for a very modest investment. We have recommended that a national
institute of justice be established to perform such a role. We are pleased that
the administration’s LEAA reform bill reflects such a concept, although we con-
tinue to believe that the national institute of justice should be fully independent
and not housed within the Department of Justice.

We understand that your committee will be holding hearings on many of the
specific issues we have touched on briefly today, and we would welcome oppor-
tunities to work with you and testify in more detail on these matters:

-
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In conclusion, I would iike to quote a passage from the Report of the Pound
Conference Follow-up Taskforce:

It is important to keep firmly in mind that neither efficiency for the sake
of efficiency, nor speed of adjudication for its own sake are the ends which
underlie our concern with the administration of justice in this country. The
ultimate goal is to make it possible for our system to provide justice for all.
Constitutional guarantees of human rights ring hollow if there is no forum
gwailable in fact for their vindication. Statutory rights become empty prom-
ises if adjudication is too long delayed to make them meaningful or the
value of a claim is consumed by the expense of asserting it. Only if our
courts are functioning smoothly can equal justice become a reality for all.

I would only add that we are committed to achieving the objectives of this

quote, not. only as they apply to the courts but to the many other access issues
we have discussed today. )

Thank you, Mr. Chairman and members of the committee. My colleagues and
I would be pleased to respond to any questions you may have.

Senator Kenwepy. Mr. Tate?

Mr. Tare. Mr. Chairman and members of the committee, I am S.
Shepherd Tate, a practicing lawyer from Memphis, Tenn., and the
current president of the American Bar Association. It is a pleasure to
appear before you today to join with you in exploring potential ways
to 1mprove access to justice. Many components of our association deal
with aspects of this most important subject, and I am pleased to be
gccompanled today by the chairman of three of them : On my far right,
Thomas Johnson, of Rockford, Ill., chairman of the consortium on
legal services and the public; on my left, Benjamin Zelenko, of the
District of Columbia, chairman of the special committee on coordina-
tion of Federal judicial improvements; and Talbot D’Alemberte, of
Miami, Fla., chairman of the special committee on resolution of minor
disputes, who testified at your hearing in Boston 2 weeks ago.

In 1906, Dean Roscoe Pound delivered his historic address on “The
Causes of Popular Dissatisfaction with the Administration of Justice”
at the 29th annual meeting of the American Bar Association. In the
course of his remarks, he stated, “Our administration of justice is
not decadent. It is simply behind the times.” '

Seventy-three years later, we find ourselves wrestling with many
of the same issues which disturbed Pound and his contemporaries. We
have made much progress since 1906, but I do not worry that either your
committee or our association will find itself lacking important work to
do in the foreseeable future.

In my written testimony, I have touched upor many “access” issues
of concern to us. I will not reiterate that testimony here, but rather,
will touch upon some of the more important issues and problems. These
include: One, the costs of litigation are too high; two, delays in the
courts are too long ; three, legal services are not uniformly available;
and four, alternatives to traditional ways of resolving disputes are
only beginning to be explored.

These problems and 1ssues exist on both the civil and criminal sides
of our justice system, and it is difficult to deal with one side without
dealing with the other. I have discussed in my written testimony
several access issues in the criminal law area, and, as just mentioned by
the chairman, this includes the ABA proposal for a Center for Defense
Services, which proposal was unanimously adopted just 2 weeks ago by
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our house of delegates at its meeting in Atlanta, Georgia. And this
is a priority with our association.

I now understand that your primary interest today, however, is in
the civil side, and so I will confine my oral remarks to the civil sector,
asking, however, that my written statement te included in the hearing
record.

The first general category of access issues I will mention is access to
legal services. While some steps have been taken to remove lawyers
from certain dispute resolution processes, the services of a lawyer are
needed in most such situations, and the iack of access to an attorney
can and often does translate into a lack of access to justice. Great
strides have been made in the last 15 years in making legal services
available to middle income and poorer citizens. The legal profession,
which a former president of our association characterized as the last
of the great cottage industries, has finally begun to have its industrial
revolution.

Prepaid legal services, standardized forms and automated cquip-
ment, storefront legal clinics, the use of paralegals, relaxations of
ethical rules regarding advertising, government funding of poverty
law offices, computerized legal research—all these have contributed
to making legal services much more widely available than before,
and we are continuing to try to augment such efforts.

We are also seeking to improve lawyers’ competence to represent
clients effectively by developing model programs for the teaching of
trial and nontrial skills of lawyers and by making such programs
accessible to virtually all lawyers in the country. There are matters
now pending before Congress which, if acted upon favorably, can
give a real boost to the availability of legal services: First, legisla-
fion like S. 270, your bill of the last Congress, Mr. Chairman, to
encourage public participation in agency proceedings. Second, legls-
lation permitting limited fee-shifting in the courts where substantial
public benefits and public rights are involved. Third, the rights of
the institutionalized bill, which would provide Department of Justice
representation for those in institutions who have suffered a severe
deprivation of rights. ‘And fourth, increased appropriations for the
Lewal Services Corporation, which financially still cannot provide
even. & minimum level of legal services in every part of the country,

and still will not be able to do so in fiscal year 1980 unless a larger
appropriation than that recommended by the President is granted.

A second broad area is that of access to courts. We have been made
painfully aware that many citizens and groups are effectively barred
from the courts by the high cost and delays of litigation, and there-
fore often must live with losses which the law might recompense.

Our association is determined to demonstrate that the court system
can be made to work for the average citizen and has launched a 5-
year, $1.6 million program to do the following: Review existing
judicial reform efforts which seek to reduce litigation costs and delay;
select for implementation various model programs for changes the
courts; encourage experimentation with new ideas where appropriate;
work with all judicial reform groups to bring about actual imple-
mentation of various approaches; and continually monitor, evaluate

and report on these efforts.
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“While this project is focusing on State < it wi
yl%d resut’gs apl%lif%ble to the I%ederal coulggsu;t,ss,\;gﬁ expect 1t will
Our section of litigation also completed recentl st
gllliiti)rxlr?gogrocess band }}ast 1llnade a mﬁmber of reco}rrnﬁlesiggﬂzogi tf%g
n on abuses in t vhi
an%hcgst o acbotine e process which add unduly to the length
“here are a variety of ways in which Congress can impr
bly Increasing the capacity of the Federal cougrts to resporll)dot‘;ec?gzzsri
% aams. First, by reviewing more regularly the need for additional
ederal judgeships; second, by creating a national court of appeals
with reference jurisdiction only and with the Supreme Court havin ’
gﬁpté'ol of its docket and the ability to review any of its decisionsg:
11?1 » by eliminating statutory priorities for court calendars which,
while well-intentioned, have created havoc with the dockets of many
district courts; fourth, by eliminating the obligatory appeals jurisdic}-r
t19n of the Supreme Court; fifth, increasing the jurisdiction of Fed-
;1 al magistrates; sixth, by providing a means other than impeachment
i I(IE c%cti?él?g ;vgthfthqtproblem of unfit judges, and seventh, by preserv-
oy 1ght of citizen ain T 1 : ts 1
di}‘fgrl'f.ilty 12 citizenship% a?seé? gain redress in the Federal courts in
ile we believe that the courts can be made to work for t
alverage citizen through improvements such as these, we also belie%g
that many disputes could be handled effectively through innovative
creative techniques. Experimentation with such means of disputé
resolution has accelerated in recent years with the establishment of
three Neighborhood Justice Centers by the Department of Justice
and with new uses of arbitration, mediation and small claims courts
but much more needs to be done, and it is perhaps in this area that
the most notable achievements in access can be brought about.
The 50 States and local jurisdictions should be e?moumged to try
a variety of means for assisting our citizens to achieve prompt and
fair settlement of their problems, whether within or without the
formal judicial system. A major vehicle for doing so would be the
passage of the proposed Dispute Resolution Act, S. 423, sponsored by
you, Mr. Chairman, Senators Bayh and Metzenbaum of this commit-
tee, and others. At your hearing in Boston 2 weeks ago, you heard
from Mr. D’Alemberte and Professor Frank Sander of our special
gr?ntlﬁlilstt:e on reslo%[utlﬁml 1of nllinor disputes about our views and work
this area, and I shall only reiterat > strong
bicsno of thislegislation. v ate here our strong support for
The experimentation with Neighborhood Justice Centers and other
techniques for improving access to justice should not be viewed as a
one-time affair, A structure or mechanism for conducting an ongoing
national program of research and experimentation in improvin?r the
justice system in all its aspects, including alternative dispute resolu-
tion approaches, should be established by the Federal Government.
Such a program offers the promise of returning large dividends to
society for a very modest investment. N
~ We have recommended that a national institute of justice be estab-
lished to perform such a role. We are pleased that the administration’s
LEAA reform bill reflects such a concept, although we continue to
believe that the national institute of justice should be fully independ-
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ent and not housed within the Department of Justice. I have touched
only very briefly on a host of issues, Mr. Chairman. They, and others
are dealt with more extensively in the statement I have filed. My
colleagues and I would welcome any questions you may have.

Senator Ken~Nepy. Thank you very much.

Your complete statement will be inserted in the record.

Mr. Tate. Thank you.

Senator KenNepy. In your first category—access to legal services—
you have put out a very strong statement, and you made some very
noteworthy observations.

The ABA Consortium on Legal Services, which Mr. Johnson
chaired, reports that research by the bar, and I quote:

Disclosed a gap amounting to a chasm between reality and the ideal in the
average citizen’s access to needed legal assistance.

In the case of the poor, the consortium concluded that their legal
needs, civil as well as criminal, still greatly exceed presently avail-
able resources. You indicated that funding for the legal services corpo-
ration proposed by the administration would be inadequate to provide
even a minimal level of services in every part of the country. Your
written statement notes that at the present time there are still almost 3
million indigent persons residing in areas which have no minimum
legal services program.

Now, the Legal Services Corp. defines minimum, coverage as at least
two lawyers in the legal service-type program for every 10,000 citizens.
That is a truly minimal standard. We have 8 million indigent Ameri-
cans without even that, and I suppose there are in fact numbers of
others, migrants and some of the illegal aliens that are here.

‘What do you think would be an inadequate funding level for the
legal services program ?

Mr. Tate. Mr. Chairman, we understand that the administration is
talking about $291 million this next fiscal year, and the Legal Services
Corporation has made a request for $337.5 million, and we support
that request.

As you well point out, there are many areas where there is no or
very little representation, and for the most part this is hased on
geography. These areas are usually the small towns or entirely rural
areas, whereas so often the big cities have the legal services support.

Senator KenNEDY. From your own estimate, even if that was pro-
vided, would that meet the need, if they got full funding?

Mr. Tare. It is our opinion this would meet it, the “minimum access”
goal, because then it would give greater services to the areas that are
not being taken care of now because of geographic location. We think
geography should not be the problem, and there should be more
money to provide services in these areas, not just in the big cities.

Senator Kexnepy. Given the kind of pressures that are going to
be on the Congress in terms of budget, what are the alternatives?
What can be done in the States and local communities? What can be
done by the bar association and others? We are talking in terms of
realities, of what will probably be appropriated. Realistically, I
would think it would be difficult to get the full amount you have de-
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seribed here as the request of the Legal Services Corporation. So we
are going to have a shortfall, and we are going to be talking about
probably millions who are going to be denied minimal type of
services. So what should we expect from states or local communities?

Mr. TaTte. Mr. Chairman, I think you will find that more and more
state and local bar associations, and the lawyers there, are doing in-
creased pro bono work. One of the facets of this is in the legal serv-
ices area for the indigent. We have found this to be true, too, in the
study that we have made on the need for the center for defense serv-
ice, where we believe that there is a public responsibility, even though
many of the lawyers are doing pro bono work. ]

Senator KennNepy. Is that true in these rural areas we were dis-
cussing, the places that you have identified as the areas of most
important need? I mean, is there a compensating factor of increased
pro bono work in those areas or is the increase in pro bono work being
undertaken in the areas where there may be more accessibility to legal
services?

Mr. Tate. I think that first statement of yours is correct. We had
an ABA “Law Poll,” which sent out a survey to the lawyers of the
ABA, and we found that 60 percent contribute their time to pro
bono, and of this 60 percent two-thirds of them were doing it in the
area of legal services for the poor.

We think that this should be increased, and this is something I have
been quite interested in as president of the ABA.

Senator Kexnepy. How did this vary over the period of the last
3to b years?

Mr. Tate. I do not know that we had a poll or survey, and we do not
have the empirical data. We are still trying to get more and more, as
wve go along, from the various local and State bar associations, through
the surveys we made. We hope to have this a continuing sort of survey.

Senator Kexnepy. Did you make a special effort to try to find in the
surveys where there is a shortage of legal services? Did you try to dis-
tinguish between them and areas well-served, or did you just sort of
make a broadly stated policy ?

Mr. Tate. I think the Iatter. I think it is a broad stated policy.
This is something that our model code of professional responsibility
demands of every lawyer, and we urge that they do so, on the thought
that they will get personal satisfaction out of doing it while benefiting
the public.

I am not one in favor of mandatory pro bono. I'm absolutely against
that, and I think the satisfaction comes out of doing the job and
being able to do it well. So we encourage it, and we have got the public
interest.

Senator Kennepy. Certainly the satisfaction for the lawyer.

I suppose the other side is the person that is not getting services. I
suppose they are not getting much satisfaction without any services.

Mr. Tare. That is right. That is why we want to see this access im-
proved in this way, by greater services, not only from—— .

Senator Kennepy. What suggestions do you have for us outside of
just additional appropriations? Given the general sort of climate and
mood, given the kind of problem that you have been able to identify,
what can we expect ?
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Do you think this is something that is going to have to be left to the
bar associations, local and State bar associations? Do you have any
suggestions to us about what we can do, other than more money, appro-
priate more money ?

Mzr. Tare. Do you have in mind only in the poverty areas or overall ?

Senator Ken~epy. I mean specifically on the 8 million indigent per-
sons residing in the areas. We will come to some of the other things
that can be done for moderate income persons. But in terms of access
to legal services for the poor, those that. are being excluded, what can
be done?

Mr. Tate. Well, as I say, each of the members—250,000 members of
the ABA—are encouraged to do more pro bono work in this particular
area, and this is something each of the bar associations are doing. Some
of them have kind of a checkoff arrangement so that you can check
off your bar dues, to say that you would like a portion of your bar
dues to go into some paTticular endeavor to help in pro bono areas.
Others allow you to put in an extra amount of money in case there is
something that you would like to see done and you might not have par-
ticular expertise in the field that they are working on. So the lawyers
are encouraged in this.

Senator Kex~epy. Well, that is an imaginative program, I mean, the
checkoff. There is a dollar checkoff at elections, and quite frankly, I
think it has made some difference in terms of the participation.

Mg. Tare. We are trying to get broader participation all through
the bar.

Senator Kennepy. That is being encouraged and supported? Are
you getting responses on that?

Mr. Tare. That is done, Mr. Chairman, basically, on local and State
levels, rather than through an ABA national program. We are en-
couraging any sort of innovative techniques or mechanisms that can be
done in local and State bars to have more involvement, to have people
provide more pro bono services to those who cannot pay, the indigent.

Senator Kexxepy. Could we talk just a little bit about the prepaid
legal services program, the ABA’s efforts to increase the availability
for these programs, and improved legal insurance for the citizen.
Maybe you could tell us just a little bit about what the data suggests
about the prepaid programs, whether they are likely to be able to take
care of unmet needs for legal services of people of moderate income.

We are particularly interested in the senior citizens, people who are
just outside of the level of being eligible in terms of the legal services
program. Many of the elderly people on retired income are virtually
excluded, and yet I think, as all of us would understand, elderly people
have as much of a problem or difficulty in terms of pursuing their legal
interests, particularly after they have reached 65 and retired, as any
other group. I am just interested in what your record shows on it.

Mr. TaTe. I might say with respect to the elderly, that this is one of
the things I have been quite interested in as president. And we have
just appointed a blue ribbon commission of both lawyers and non-
lawyers, on the rights and problems of the elderly. And that commis-
sion is working right now.

In the prepaid area, you know, the ABA started this whole thing
going with its Shreveport plan. That was back in 1969. And then in
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1975, we founded the American Prepaid Legal Services Institute which
has held, T think, seven regional hearings and conferences on this,
Mr. Tom Johnson has been very active in this as chairman of our
consortium,

Tom ?

Mr. Jornson. Mr. Chairman, before I comment specifically on the
prepaid area, I should also supplement what Mr. Tate said in the area
of encouraging pro bono activity by local lawyers. The association has,
as you may know, arranged for a, hearing or series of conferences across
the country, which are being sponsored by the ABA, at which State
and local bar associations bring the lawyers of the community to-
gether with community leaders, to try to encourage the lawyers to
participate in more pro bono activity, whether it be by dues checkoff,
establishment of a talent bank, voluntary work in poverty law, or
whatever. The prepaid area, as you know, is directed more to middle
income people, people who do have the ability to pay premiums, either
through their employment or individually, and who, by paying premi-
ums over a period of years, are able to afford legal services when the
need arises.

The American Bar Association has been extremely interested in
prepaid over the years. The American Prepaid Legal Services Insti-
tute, which Mr. Tate referred to, is a clearinghouse and monitoring
organization that was established by the American Bar Association
and has been supported by the American Bar Association since 1975.

The principal area, I believe, in which the organized bar has done a
good deal, a great deal to cupport prepaid legal activity is to amend
the code of professional responsibility, or encourage the state associa-
tions to amend their codes of professional responsibility, which have
been thought to contain restrictions which prohibit the effective mar-
keting of prepaid plans or effective organizing of group plans.

There is still a continuing need to do that, and we have made some
dramatic changes, but further changes are necessary.

I think it is fair to say that the success of the prepaid plans has
varied widely across the country. In some States, the insurance depart-
ment of the State has held that this is insurance and has not authorized
commercial carriers to write insurance coverage. That is true, for
example, in the State of Illinois. We are hopeful that this restriction on
commercial carriers can be lessened so that both commercial carriers
and organized bar associations can provide prepaid legal service
plans across the board.

Itisapparent, T believe, that organized labor feels that prepaid legal
services is a worthy goal for negotiations, and we have reason to
believe that that will encourage such plans across the country.

I do not think, however, we would say that prepaid is the answer
to providing legal services to those who need it in the middle income

range, although it is certainly a step in the right direction. We have

~high-priority programs in that area,

Senator Kenwepy. Well, what are we going to do for the middle
income people? I do not expect that we are going to find any one
answer. I am just trying to find out. The prepaid programs, based
upon your experience, how significant has that been?
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because the lawyer’s fees would exceed the amount of the claim, even
if they are successful. So the reduction of the total costs in the whole
process is important. Let me just ask you, in terms of additional op-
portunity to test the prepaid programs concepts, do you have any
suggestions of steps that we should be thinking about,?

Mr. Tate. The best thought that we have in this, American Prepaid
Legal Services Institute, which is, as we mentioned, American Bay
Association established. And they are monitoring what can be done
in the various States, and are making suggestions.

s we mentioned, they have had something like seven regional con-
berences to encourage prepaid assistance throughout local and State
ars,

So I guess that is the best thing—Mr, Johnson might have some
other thoughts to supplement this. We will get to you, as quickly as
we can, whatever studies they have to come up, or will come with on
the success of their efforts, of the various States.

r. Jounson. I believe there is something specific though, Mr.
Chairman,.

As you know, the Internal Revenue Code does have a s
vision whereby employers can deduct the cost for
without it being income to the employees.

That is a special tax treatment which I
skeptical of at the outset, Mr. Chairman,
an experimental basis,

I believe it is absolutely fair to say that it is absolutely critical for
that special tax treatment to continue. Without benefit of that way of
handling matters, the future of prepaid legal insurance is much more
depressing. We would hope that, in due course, those kinds of
deductions could even be extended to private individuals who might
wish to purchase a prepaid plan from a commercial carrier, from a bar
association, rather than having it furnished by their employer. But we
realize this is an experiment, and it really is not timely to make that
kind of proposal until we have the benefit of reevaluation of the
experimental program.

Senator KenNepy. When did these six re

r. JornsoN. There were seven national conferences over a, period
of several years. We have the transcripts of those conferences avajl-
able, and would be pleased to furnish them, if that would be helpful.

Senator Kennepy. Well, what T am looking for—and maybe your
ideas would be useful as to what common thread

s emerge from those
various conferences about Inhibitions—you mentioned one, the ad-

vantages, obviously, in terms of tax, but whether there are recommer.-
dations you would have for us In terms of inhibitions toward these
prepaid programs I know, for example, in the health area, we were

dealing with that for about 5 or 7 years, just permitting the develop-
ment of alternative discovery systems, prepaid programs, maintenance

organizations, and we wrestled around with that for 7 or 9 years.
Now, we have got 300—400 to 500, who were in various support
kinds of activities. We just faced enormous kinds of inhibitions.
We can take a number of medical procedures, prepaid programs
versus other reimbursement mechanisms, whate

ver criteria you wish
to use, to show that, in terms of savings alone, it has been rather
significant.

pecial tax pro-
brepaid legal services

believe you were somewhat
and it’s being employed on

gional meetings conclude ?
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I am interested in what kind of inhibitions exist in development of
1t, and maybe you could just submit some recommendations.

Mr. JomnsoN. Mr. Chairman, I should point out that there is a
need for actuarial data, and we recognize that, and without that data,
your commercial carriers are going to be hesitant.

I should also point out that the American Bar Association is not in
this problem alone, and there are other consumer and labor organiza-
tions involved, one of whom is the Resource Center for Consumers
of Legal Services whose director is here today.

Senator Kunwepy, That would be helpful, too.

Who %lse do you think we ought to be asking the same kind of ques-
tions of? '

Mr. Jornson. Miss Sandy DeMent is here today, and she is a gen-
uine expert in this sphere of prepuid, and I would hope that in future
sessions, you would turn to her association, too.

Senator KexNgpy. Let me ask about the state of legal advertising.
What kind of correlation is there between advertising and the avail-
ability of services?

What kind of observations have you made?

Mr. Tate, Well, as you well know, the famous case of Bates v. State
Bar of Arizona back in 1977 was very significant, and T became in-
volved somewhat in this, because at that time they asked me to head
up a task force to bring back an association response to that case.

Mr. Johnson and I both were on it, and we had a lot of public
hearings and studied a great deal of material, and came up with a pro-
posal which was adopted by our house of delegates, after a recom-
mendation came from the board of governors, about ways that the
ABA model code of professional responsibility should be changed.
As you and I know, the ABA role is just a recommending process to
the States, because the States admit lawyers, and they discipline law-
yers. They are the ones that actually adopt the code. Not only did we
send out this proposal, but we also sent out an alternative proposal
for the States’ consideration.

Thirty-four of the States now have changed their codes of profes-
sional responsibility, pursuant to the Bates case.

Frankly, from the surveys that we have conducted, we have not
found many lawyers advertising. Our Law Poll showed about 8
percent,

We see various reasons for this. One, I think some of the lawyers
have been waiting for the States to make changes in their codes of
professional responsibility.

Two, many lawyers say they do not need to advertise.

Three, you have to recognize that there is some peer pressure and
some concern among the legal profession that there would be adver-
tising. Our commission on advertising, the establishment of which
was one of the recommendations of our task force, is going around the
country studying what advertising is being done. They are going to
make recommendations as to how advertising might be more eﬁec-
tively handled, and also they are giving a good deal of thought to
institutional and national advertising.

Of course, they are looking at work that is being done also in other
professions.
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Senator KennNepy. Did you look at the cost, as well, what the i
has been on costs from advertising ¢ ’ ) whst the impact
Mr. TaTe. Yes, and some of the implication that we have had is that
unless a great deal of money %oes Into the advertising program, it has
not been effective. Just a little shot here or a shot there, a little ad
that is put in the newspaper, and the like, has not been effective, The
information that has come into the commission is that it takes a ve
carefully studied, planned advertising program to be effective. We
have found, as you may know, that some of the clinics have effectivel
ltlii?g I?e llgazs 3dvertlsm program, and we have found many young prac-
NG many sole practitioners are advertis;
Wosult?[ﬁzllld i ta big,ﬁrmg. e advertising more than you
0 I think this is a slow Process, and I think, frankly, it is goj
] oing to
e Ssome time before you see any great results in the agx;ertisi%g a%ea.
enator Kennepy, When will we have the results of the study ¢

Mr. Tate. The commission made a report at our midyear meeting

y. As a matter

meeting in Dallas, Tt is going to take longer than
ﬁom lete their study, but I think in Aubgust they will have some
urther recommendations that wil] be available. Of course we will
see that that information comes to you, Mr. Chairman
Mr. J OHNSON. I think it’s fair to say, Mr. Chairman,
to your question : “Doeg advertising lower the cost of 1

Does it increase access?” that it is g 1
question,
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This is something we recognize, and that we are trying to knock
down those barriers of lack of information. We also have published
on the ABA level, a little pamphlet on the American lawyer, how to
choose and use one, which tells you about how to find a lawyer if you
have a complaint, how to handle the complaint, and whether or not
you need a lawyer.,

Now, we are constantly trying to make lawyer services more avail-
able. Our lawyer referral is something we have changed through our
informational service to tell people about lawyers.

Many associations have put out directories. Many associations
are doing whatever they can, even in the changing of rules of advertis-
ing, to let people know where the lawyers are, what their utility is, and
what their prices are.

Frankly, T think we hope to find greater numbers of people coming
to lawyers in the future by means of these and other programs.,

Senator Ken~epy. Let me turn to the question of access to the
courts; particularly the Federal courts. One of the questions that we
are going to be dealing with is what are the most appropriate cases to
leave within the Federal courts. As we constantly review our court
system, we find different areas in which there is an appropriate Fed-
eral nexus, and we find that there are additional rights which ought
to be protected. I think what we probably fail to do over any period of
time is to use a systematic evaluation of what should be left in the
Federal courts, and what ought to be moved out, changed, or altered.

Members of this committee and others agree that we just cannot
keep passing more laws which add to the caseload without paying
attention to the results for the judicial system. But it is important to
pay attention from the proper perspective.

There is an increasing trend to scrutinize recent or new proposed
legislation which would add causes of action in the Federal courts.
Such so-called impact analysis is important and useful. However, I
am concerned that in focusing on the judicial “impact” of new pro-
posals or very recent laws which authorize lawsuits in Federal court
we may adopt an unwarranted bias toward the status quo. Such im-
pact analysis implicitly assumes that what has traditionally been in
the Federal courts has ‘a higher priority—some sort of grandfathered
claim—on our limited judicial resources than business which would
come under new legislation.

Yet clearly we should not be ruled by the legal priorities of Ameri-
can society b0 or even 25 years ago. If despite a controlled expansion
of the Federal judiciary ‘and efforts to conduct litigation more effi-
ciently, we must still make a choice among the kinds of cases which
the Federal courts will hear, we need criteria by which that choice
can be made.

We have not really developed a mechanism for looking at it from
a_zero-based budgeting perspective, so to speak, or a zero-based ju-
risdictional point of view. I am just wondering if you would make
a comment on this about how we ensure, that the cases with the greatest
public impact, those legal issues which reflect the most pressing na-
tional concerns of American in the eighties, be heard in our Federal
courts?

Are we going to be able to do that in the future?
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Mr. Tars, One quick observation, and I am o
quick g , ¢ omg to cal .
Ben Zelenko, who is going to go into this, This i% his particullaornﬁ%{g.
his is one reason we think this national institute of justice will be
very helpful to analyze this whole issue of impact and the like,
e understand that even now the Department of Justice is hav-

ing a study made as to whether ibili
otgsind {rpach syt et or not there should be the feasibility

r. %elenko, Wﬁ}l You respond to thet,?
. ZELENKO. Mr. Chairman, the other side of access ic the i
. S capacit;
of the courts to deal with the broblems that come before thenll) ang
your questlolll 1sba fundamental question. ,
2 are only beginning to look at and ¢ i '
be tlﬁed 1indthe Federal co%lrts. 17 0 decide what cases must
e Hederal courts are Very scarce resources. We o
_ . . we a great deal
to 3bout 58 judges in the South who in the sixties and the sevent?ZS
malle the civil rights enactments of Congress live, and these 58 jurists
l{?a y were the mechan;sm by which those laws became a reality.
thow,, with the merease 1n judgeships, you have about 600 judges in
e system for 225 million people. It is a very small bureauci'aci and

& tvongress really has not, over the ears, tried to i i
are the cases that require Federa] courtyatten’tion. 16 oub which

ou know when a bill is enacted creating a new
say “You are gomng to flood the Federal courts.
ﬁonent, you are confident that the courts have the

right, the opponents
” If you are a pro-
capacity to deal with

I think it is helpful to look at the access questi I

I £ ¢ estion and t} 3
1911:' dtggscourts 1(111.f0ut1;'l areas: }())ne area is by exgansion of the ;Zgll)):rcg%’
40695 BXpanding the number of personnel. That i :

the needs, and yoﬁ: have done that, ! 18 one way to meet

One of the things we are thinking abov i
) about now is whether t} -
giso cl?s’s which we have expanded the number of judges is &(laepﬁggt

Years ago we used to have a jud ip b

- 70 We ave a Judgeship bill ever
bills, and which judgeship was deleted l\)v e
of the coin than anything else.

Then we asked that quadrennial surveys be done s j
ships needed would be reviewed every g years. Thig ti};gg gz)(fa?%%%&l
showed that that did not really work out. It postponed an increase in
judicial manpower for about 10 years, until this last statute was en-
acted. Now, there is some thought, I understand, at the Judicial Con-
ference level, to recommend an annua] review, éome States have tied
the numbetr of judgeships to the population,

am not suggesting any one criterion Mr. Chairms g-
gesting that the enlargement process i)e reviewedfl‘IDPI,lE;’t e

: en be ement, of
course, has some limitations, Because thisis a pyramid, you cgan expz,md

so far at the bottom, but you are not, ex i

¢ xpanding at the top. All those

appeals end up at . S in i ic
: g)g}lm o P at the Supreme Court, so there’s a certain inelasticity

12t is one question—the numbers of people to ensur i
_ Ders "e capacity.,
f}nother question would be subst1tutlon—lgubls)tituting other flz)r?lllr{s
pmnl the Federal court to try cases: In the criminal area, this micht
Involve allowing certain crimes on Federal property to be treated under

ar, like holiday
as more the result of a toss
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State law rather than in the Federal courts. Disorderly conduct in a
national park perhaps should be disorderly conduct under State law,
but not in the Federal courts. It is really not of great Federal interest.

That kind of thing we really have not been doing.

Substitution also includes using other personnel. For example, mag-
istrates, where that is feasible and constitutional, can provide justice
quickly and can free the district courts to hear other matters, and we
support that. _

But we have also supported a little bill that the Department of
Justice never recommended—a bill to eliminate statutory priorities
for calendaring civil cases.

There are between 29 and 35 statutory priorities which conflict. They
say, for example, that an appeal from the National Labor Relations
Board shall be heard ahead of all other appeals on the docket, or that
a tax question shall be heard before any other appeal on the docket. We
are told that in some circuits, some civil litigants will never have their
case heard because of priorities for other types of cases.

Now, priority is perhaps a conservation measure, a way of determin-
glgkhow the courts do their business. Let them control their own

ockets.

Of course, the American Bar Association has also suppotrted creation
of a national court of appeals as a way of helping the system to dis-
pose of inter-circuit conflicts. We understand, for example, that the
last time this was examined, there were approximately 55 inter circuit
conflicts each term which went unresolved.

The Supreme Court does not have the capacity to decide them.

These are some of the kinds of issues, Mr. Chairman. I could go on
much further. We just recommended in Atlanta—-

Senator KennEDY. One point I want to pursue and then I am afraid
we will run into a time problem.

I think we have to work out a continuing mechanism to evaluate
what is in the Federal court, whether it ought to stay there, and
whether there are other mechanisms, for handling it because
other cases have a higher claim on the Federal courts—the way we
have evolved standards to decide the balance of more judges at some
particular time.

What we need to have established now is an ongoing review, a way
of looking at what business now is in the Federal courts, and of saying,
“that ought to stay there and some ought not to be there.” :

As we deal with newer issues and say, look, this is important in
terms of national interest, and that ought to go on in and something
else ought to come on out, such a process will become increasingly
necessary.

I am just wondering whether the bar association can help us in
terms of trying to fashion that kind of continuing type of review.

Mr. ZeLenko. Our committee—and I think Mr. Tate wants to talk
about the national institute of justice as well—but our committee
serves as a coordinator among the Congress, the executive branch, the
bar, and the judicial branch and that is just the kind of thing that we
are concerned about, Mr. Chairman. This judicial impact that you

-mentioned earlier is a very troublesome issue. _

#Judicial Impact” often would be used as a code word against the

enactment of new legislation creating new rights. '
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Senator Kenvepy. That is right ; that is my concern.

Mr. Zrrenko. Obviously, any new legislation creating any new
rights is going to have some impact on the court.

Senator Kenwepy. Let us be a little bit more specific. Would you
agree that we ought to look at what is in the courts now, as well as
looking at recommendations for new legislation——

Mr. Tate. Absolutely.

Senator Kennepy.——that both should be considered in Congress?

Do you think that is important ¢

Mr. TaTtE. Absolutely.

Senator Kennepy. Senator Cochran has been enormously patient,
and I have to excuse myself. But I know that he is very interested in
this area.

I would like to yield to him for whatever time he may need.

Senator CocHraN. I would like to just welcomeé the president of the
American Bar Association to the cornmittee. Shep Tate has consider-
able connections in the State of Mississippi.

One of our counties in Mississippi, Mr. Chairman, is named for his
grandfather, great-grandfather. Of course, we thought for a long time
that Memphis is really a part of Mississippi. They have always denied
it and somehow prevailed in that controversy. '

But I was interested to note that you pointed out that one of the
problems that clogs the courts is the enormous number of diversity
cases that come before the Federal courts.

However the ABA is in opposition to doing away with diversity
jurisdiction within the Federal courts, I presume this is a point of
departure from legislation that is before the Congress now which
would do away with that as & way to get into the Federal courts.

The other bar associations or groups, such as the American Trial
Lawyers Association, American College of Trial Lawyers, do they
share that view with the ABA ¢

Mr, TaTe. Senator, let me answer it this way.

That particular proposal, to do away totally with diversity or to
curtail it, came before the American Bar Association from Mr.
Zelenko’s committee.

It was argued very vigorously and thoroughly in the house of
delegates, which is our legislative policymaking group of about 360
persons, and it was defeated.

The American Bar Association then made a poll of State and local
bar associations, and they were greatly in opposition to changing
even the resident plaintiff jurisdiction. They were totally opposed to
any change.

Now, as you mentioned, the American College of Trial Lawyers
position is, as I understand it from talking with members of that
association, that they are not opposed to the limited curtailment of not
having diversity jurisdiction available where the resident plaintiff
files the case.

Of course, we think for many reasons diversity jurisdiction should
not be changed because things have been going on for about 200 years
successfully. We think one of the problems has been overcrowded
courtrooms because there has not been a change in the number of

judges. We hope now with the 117 new Federal district judges that
this will be taken care of,
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int i e 11t d from the

Another point is that you are just shifting the caseloa
Federal coulrt over to the State court, and it 1s true that some State
courts are overcrowded. So when we are talking abouttaccess to justice,

ou might be denying someone the right to get to court. o .

Y Ther% are othe}r’ p%oblems, As yof{-’ well know, local prejudice slt1_11
exists in some cases. Also, there exists the problem that you have multi-
district cases like an aviation crash, where you need to have cases in
the Federal court. . .

Mbr. Zelenko, do you have any further input on that ?

Mr. Zrrenko. No. ) o i

Senator CO&CHRAN. We have had some hearings on legislation as a
result of the Supreme Court decision in the ilinois Brick case. It
involves giving the indirect purchaser a right to sue in an antitrust case
for alleged price-fixing. _ i

Ther§ 1s (E)ncern that has been expressed by some witnesses thaii thl;
will increase litigation and will cause another burden to be p ace
on our Federal courts, particularly in view of the discovery proce-
dures that are involved in protracted litigation, that sometimes is
involved in antitrust litigation. What is your judgment about 2&1‘
expanding that right of standing, maybe, to bring such cases in the
Federal courts? o _

Mr, Tare. It is my understanding, Senator, this time the American
Bar Association has not taken a position on that proposed legislation
arising out of the /llinois Brick case.

This is my understanding. . .

- Of coursg, on the disco;:r’ery issue, we have our Section of thlgl?-
tion’s Study that made proposals about how to cut down some of £ 3
delays and eliminate some of the abuses in discovery procedures, an
that matter is being given constant attention by the ABA. .

Senator Cocaran. Well, is this a recommendation that is going 1to
be submitted as a request for change in the law, or will this be a ru2 e-
making matter that would be directed towards the Supreme Court?

Mr. Tare. As to changes in the Federal Rules of Civil Procedure,
1t would be the latter. It would not be for legislation, it would be for
the court. _

Senator CocHrAN. So in your judgment, even though there are
abuses in the discovery process, there is no current recommendation
that the association is making for legislation in that area, even in anti-
trust litigation ?

Mr. Tate. Not that i[ hfvlzl of. .

. ZELENEO. Not that I know of. . _ _
1l\vlg 'r.[]‘]ATE. I understand we have various sections and committees
studying this right now, but there is no proposal in the way of legis-
ion at this time. _ . )
latézlria%or CocHRrAN. One problem that you pointed out in your testi-
mony is that there are statutory priorities that tend to deny some per-
sons an early opportunity for access to the courts, as far as couxg
calendars are concerned. I notice in your written statement you spt%nt
some time talking about the Speedy Trial Act and the problems tha

i d in that area. ) ) o

¢ %%Zcﬁgsg before us a proposed revision of the entire criminal code,

as you may know. It occurs to me that that legislation may afford us
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an opportunity to include some changes in that Act, or maybe some of
the others, which prescribe these statutory priorities.

I would urge you, it you do have some specific recommendations,
although you sayyou do not have an amendment that has been finalized
at this time, if you are looking toward making some recommendations,
the earlier those can be made to the committee, the greater oppor-
tunity some of us who are interested in making some changes in that
area will have to get amendments prepared and be ready to offer them
when the committee is marking up that bill.

. I'would be very interested in taking an active role in the committee
In making those changes that would be appropriate,

Mr. TaTe. Thank you, Senator. We will get those proposed amend-
ments to you just as soon as they come out of our committee and have
approval by our association.

Senator CocaraN. There might be even a need to develop a special
bill to deal with these other statutory priorities, because not all of
these priorities relate to criminal matters.

I understand the witness talked about tax cases and labor appeals,
and tbtose other kinds of matters that do have the benefit of statutory
priority.

I think that is a very important point that you make, and we ought
to look very carefully at how we can change that to improve access to
the courts.

Mr. Zrrenko. Senator, if I may, I would be happy to supply you
with a copy of our recommendations that the association approved and
and the accompanying report and to try to give you some legislation
that would affectuate the report.

Senator Cocruraw. With an identification of all the statutory priori-
ties that are involved? It may be that some are very worthwhile, and
we need to preserve them and protect their rights. But maybe there are
some which are arbitrary and would serve no real need any longer.

One other matter that T want to ask you about—and then I know
time has run out on us—and that is in regard to the statements you
made congratulating the chairman. I wish he was still here. I know
you are not going to back out on your congratulations.

He is taking the lead in making some changes that are needed, but
one in particular that you referred to as the rights of the institutional-
ized person’s legislation, which would provide the Department of Jus-
tice representation for those in institutions who have suffered severe
deprivation of rights.

This included in it a list of those matters which you say in fact un-
favorably will provide a boost to the availability of legal services.

It occurs to me that that really would add to the problem. You talk
about being guilty of disturbing the peace in a national park, and you
have to have that handled in the Federal court.

I think about the Natchez Trace Parkway that runs through the
State of Mississippi. If you are caught speeding on the parkway, that
is a Federal court matter.

Now, you are suggesting that we add another set of rights that only
the Federal courts can redress, giving the Attorney General the right
to come in and bring suit against States or other political subdivisions
that might have severely denied rights of due process to individuals
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in institutions, whether they be penal or mental, or what other kinds of
institutions you might consider.

I wonder about that.

Did the ABA, or the Uniform Commission on State Laws, come up
with a uniform law that is being recommended to the States, whereby
institutionalized persons can be protected and their constitutional
rights protected through State procedures?

If so, wouldn’t that be more appropriate than having a brand new
Federal law giving Federal courts more work to do than they now
have?

Mr. TaTr. Senator, I do not know of any uniform law that the ABA
approved on that subject. No one here at the table seems to be familiar
with it.

Of course on this particular bill that we have been talking about,
there are built-in safeguards where the Attorney General of the United
States would not just rush in and take action in the State.

There have been certain proposals, for example, to require you to
exhaust all available remedies, or to make a definite showing that the
State has not taken action, before the Federal Government would move
into this area.

In other words, they are trying to safeguard State action wherever
possible.

Mr. Zrienko. I would add one other thing, Senator. Even if there
are some jurisdictional matters now in the Federal courts that perhaps
should be diverted to the State courts, that does not argue against
the creation of new substantive rights. :

And, of course, the legislation which you were referring to—relating
to the rights of the institutionalized—which is in this committee and
in a House committee, may deal with the creation of new substan-
tive rights, and may have an impact, certainly, on the Federal courts.

One of the problems is assessing the impact and determining what
criteria you would use to determine the impact of any new bill or any
new law, for example, trying to find out how many cases are likely to
occur, and what length of time is required to process these cases. I am
presently serving on a panel for the Department of Justice which has
let & contract to determine the feasibility of judicial impact statements.

It is questionable to begin with, Senator, whether you can actually
make a judicial impact or justice resource statement as you do in
the environmental field. We are looking at that right now.

Senator Cocrran. Well, one observation is that you refer to the
exhaustion of other remedies, and would it not be appropriate to in-
clude in that legislation that pursuit of your remedy in State court
is required in advance of going into Federal court as part of your
exhaustion of the remedy requirement ?

Mr. Tate. Senator, as I recall, T pointed out that that was one of
the proposals.

I do not think that the American Bar Association was supporting
that particular approach. Our view favored the administrative reme.
dies being exhausted, but did not require exhaustion in the State court
system.

ySenator Cocmran. Well, it might ought to be considered. I just pitch

that out as something that may have merit ; it may not.
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Well, thank you for bein i

, th g here, and I : I

AI&(\th think yon have been quite hel’pvful to ti%%?ﬁriﬁtzgur festimony.
1S 1S a very serious problem, and we know that more and more

we are finding Federal courts ba it
because of eXpense, because 0; del};,e;;l,g closed to prospective litigants

There is a definite need in my
to look for ways to improve th T
enacting new laws, providing

Judagment for this committee to
e situation, rather than just constant]

- ; new Federal remedies h he
remedi : € where the State
citizense,s might do just as well, to protect the rights of litigants and

I hope that it is in this direction that we can move, looking at the

totality of our justice system and not j i
I Justice sysf t assuming the Federal
can better deliver justice th itie oo, - courts
Thank you Vermeuc'h. Just because it is a Federal court,
II\{[r. Tifm«:.1 Tha,nlg you, Senator.
Speak also on behalf of my colleagues who are here vwi
: a es with .
anSena,tm Hrerrin. Well, T appreciate your being here gentgzlf\%?la)i
m sorry I couldn’t hear all of b , rta

your testimony, but there are certa
: ! ain
times that the presence of Alabamians Tequires my presence over some

of my friends'i i i i
of seeyyou. in the American Bar Association, but T am delighted
Tam going to be chairman of i i
_ ] a subcommittee, which i
title of Jurisprudence and Governmental Relat;ions. o&aifg iﬁzn ?e
posals that we have made for our jurisdiction i N of
eoncern, or investigation, and perh i
tion with the entrance into the judicial systems of the Nation, and the

ex1t out of the judicial systems. One issue which You mentioned—

the question of the evaluation of the i islati
 ques ~ e 1mpact of legislation, s i
legislation on the courts—would come within such invest’igglgisgznmve
o we a}re given this Jurisdiction, which, of course, we have g(.)t to
ear so that we do not, step on the toes of senjor subcommittee chajr-

men or senior subcommittess that - A
Interested very much in that, are already in existence, we will bo

I know Chief J ustice Z*urger came out seve

eals with the diversity issue. If g
' i Y issue. procedure can be work
;vhlch the potential for bias in State courts can be minimigegcilfr%ﬁl bljlr
preemptory right of change of venue such might be supported %
bersons who now favor keeping the diversity jurisdiction. d

I am not at this time advocating even tha% position, but if that can

be done in s .
its offect o gﬁlieblé?anner, I would like to have your thoughts on what

e primary reason in the past for diversity in th
upon State law has been, of ins that conld i rsed
prejutcllice fhat coiy e Of course, the bias that could exist, or the
1ere 18 a procedure either throuch State action o
re is _ r th -
Srgilugc?hqn’ that would give people who are nonresidents zf %?1%,g£egf
Fenue, 11s may have some effect of minimizing any possibility of bias
as, ci)u d result if you did not have some change of forum.
0 I would appreciate it if you would give some thought to that,
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I would like to discuss that with you. I have been discussing it with
al people. _ o N
Se\ggglegﬁbg T am interested in the American Bar Association’s pqzl
tions on all of these issues as we move along. T do not have any specific
estions today that I want to go into. |
quI hiwe alot }c;f reservations z?boufo creating any system ti}llat metes out
second-class justice, and I would like to discuss that wit. yo%l. 4 s
I certainly do not want to go back towards any concept of old j
ice-of-the-peace days. _ o
t1C§ooa,ny pgocedureyor mechanism that creates'second~claisst ]tustlcerﬁ
think will be harmful in the long run, and I think we ought to gua
against that. . " .
qgi\bdlf? TaTe. Apropos that, I think that there was & question egLrherfas
to whether or not people in some of these alternative m.echanlsms:t_ or
resolution of minor disputes felt. that they were being given a position
as second-class citizens. ‘ )
. D’Alemberte might want to respond to that. o

%ﬁ D’ A1 EMBERTE. I%ﬁhiﬁk the judge knows that I spent tnnf1 in my
life Battling with JPs in Florida, as you did in Alabama. That was
never an institution that I admired very much. b

I would not favor any system that reestablished JDs. ‘ .

There were great abuses. Those abuses occurred in lar gedpqll
because we had people not skilled in %’&\V a:?dt?()t su%)]&c(i; HE;) 311;% tlci:}e

alification commissions and a number of other pro hat ~we
%ggl?identiﬁed. There were successful efforts in our States to rid our

f JPs.

Sel]‘jfishi?lk{vhen we eliminated them, we looked around, thougl:i, 31_1d
saw that there were some community disputes or nelghborh'oo L is-
putes that were not being handled very well in our formal procedure,
and it is something we always knew. ' ‘

rmVVilen neighbors are fighting, they may be fighting over the colndgcié
of a loud b:'frking dog or whatever other cause. They ultimately ge
1 some kind of fight. _
m%’)Ve knovs: that thebjudicial system has never handled those "r,ltlllngs
very well because the court really will not do very much fo]1 hose
people. They have to go back and live next door to one anczt- er.

I am convinced that these alternatives are at least worth e-:\ploi ing.
The exploration should include the uses of mediation and per m_gs
arbitration techniques applied to those neighborhood community

i S. . - . - 3 .
dlSSpout:s long as there is an absence within this context of Judlplla,l
power, So m?my settlement not be imposed on these individuals with-

t their consent. . ‘ ‘
OuToo much coercion, in my judgment, destroys the process, b%t theiﬁ
are some things going forward in this country, including the }fpzu
ment of Justice’s Neighborhood Justice Center J?ro%ram, gvh;c : ;eeqr?l
to offer some prospect of not second-class justice, but a better for

ispute resolution. . o ' .y
Of'\%lesgtre also looking at alternatives of zlu'bltra.tloltl %mt{ %Ie 3;71211111115(1(13

. . ) . \ . A a ec .V
within small claims courts. Sometimes these aria s1 1 by volunteer
attorneys and have been highly successful. People have he ‘

‘rcl(t); dliscgss their problems and work them out among each other, and
those rather excite me.
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If I thought they were heading back to the JP system, I could not
face you because I know how hard a battle it is against those kinds
of abuses.

I think these alternative approaches present another set of problems
that frankly have been inadequately studied. One of the great geniuses
of the Dispute Resolution Act, that is being sponsored, as you know,
by the Chairman and others on this committee, is that it would allow
a period of experimentation and would not have any imposed alter-
natives, but would allow a community’s bar association and judicial
system to experiment with possibilities of applied mediation and
arbitration techniques as alternatives, but not to establish a second-
class justice system.

I do urge you to visit these neighborhood justice centers. There is
a good one in Atlanta.

Senator Heruin. I would like to direct your attention to a paper
published as part of a series of papers prepared by the National Con-
ference of the J udiciary, which was held in Williamsburg, in 1978.
The paper was written by Professor Novack of the University of I1li-
nois Law School. T was on that committes that worked with him ; how-

- ever, the written content is his. The paper is called, as I remember,

the American System of Justice. In 1t, he raises quite a number of
questions pertaining to alternate dispute settlement procedures and
some constitutional questions involved.

I tried to locate that paper a while ago and I could not find it. But
it does raise a lot of issues, I think, that have to be considered and I
would like to refer you to it, and if you have an opportunity to read it,
do give me your thoughts about it.

Mr. D’Avearserre. T have seen a study done by an American Uni-
versity professor that raises some questions, Frankly, not all are re-
solved in my mind. T think there are a number of questions to be asked
about this process.

But I think the bar is now endorsing a program of experimentation
and an effort to find out whether, for instance, mediation techniques
really will work in certain contexts. Tt is clear to me it will not work
in some contexts.

Senator Hurrin. I believe the paper concludes that there ought to
be a period of exploration and experimentation to determine those
things. There are several issues raised there.

Mr. D’Avesserre. One of the things that excites us is that this
seems to be one answer to the problem of the courts, and there may be
some things that can be successfully diverted from the court system
and maybe handled more successtully.

But I say maybe because it is still question that we will know only
after a competent period of experimentation. The genius of the bill is
that it allows the experimentation and allows the assessment of these
experiments, and allows these questions to be answered. T hope very
much you will be able to support the legislation.

Senator Hrrrix. Mr. Tate, one other question about the position of
the American Bar on the National Institute of Justice.

I think this differs from the Department of Justice’s concept and
approach on this and your position is that it ought to be an inde-

pendent body ?
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Mr. TaTe. Senator, we still stand fast in our view that it is far better
to have an independent national institute of justice rather than having
it under the Department of Justice, yes.

Senator Herrin. I believe all of my other colleagues have gone. Is
there anything else that any of you want to say ¢ .

Mr. Tate. Nothing other than the fact that we appreciate the oppor-
tunity to be before this committee and to make this presentation.

Senator Herrin. Well, I suppose if there is nothing else to be said,
we will adjourn this hearing.

Thank you. . _

[ Whereupon, at 12 noon, the hearing adjourned.]

75

Offtre of the Attornep General
Washington, B, @, 2p530

March 16, 1979

Honorable Wendell H. Ford
Honorable Edward M. Kennedy
United States Senate
Washington, D. C. 20510

Dear Senators Ford and Kennedy:

The Justice Department supports and appreciates your efforts
to seek expeditious consideration by the Senate of the Dispute
Resolution Act, which would create a Dispute Resolution Program in
the Department. This program would make a significant contribution
to the efforts of this Administration to improve the quality of
Jjustice in the United States.

The proposed Act addresses a problem in this country that has
been too long neglected. The disputes and controversies that arise
between people in the course of their daily lives may not be of
great individual magnitude, but collectively they are very important.
At the same time, they are matters of State and local jurisdiction
and, therefore, matters of State and local responsibility. There
are, however, two appropriate and important roles that the federal
government should play, which this bill is intended to fulfill. One
is to gather together from all of the States information on minor
dispute resolution processes, to make that information available to
each State, and to conduct research and demonstration projects.
These functions are clearly beyond the capacities of the individual
States and, therefore, appropriate for the federal government. The
bg11 creates a Dispute Resolution Resource Center that would fulfill
this role.

In addition, because this area has been identified as one of
pressing national importance, it is fitting for the federal govern-
ment to provide seed money funds to spur experimentation with new
and improved dispute resolution mechanisms by States and localities
whose Timited budgets make such innovative projects difficult to
initiate. That is what the Dispute Resolutipn Act makes ‘possible
through a seed money grant program.

et o vy :
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It is our present intention that this program should be oper§ted out
of appropriations of the Department of Justice without the necessity of
additional funding at this time.

1 look forward to early Congressional action on this legislation
(s. 423).

Sincerely,

Ty B Biaoa

Griffin B. Bell
Attorney General
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AMERICAN BAR AssocCIATION

OFrFICC OF THE PRCSIDENT
S.SHEPHERD TATE
AMERICAN BAR CENTER PLease Repry To;

CHICAGO, ILLINOIS 60637 1800 M STREET, N.W.
TELEPHONE: 312 / 947-4042

WAsHINGTON, D. C. 20036

January 15, 1979

lionorable Ted Kennedy
United States Scnate ,
Washington, D. C. 20510

Dear Senator Kennedy:

With the 96th Congress having just begun, I write to express
our hope and expectation that this will be a legislative session
marked by the implementation of many important improvements in
our justice system. One of the more important, and one of my
priorities as Association president, is the prompt enactment
of the proposed Dispute Resolution Act.

You and Senator Ford are to be complimented for your suc-'
cessful advocacy of this legislation last year, and for working
with your colleagues toward the unanimous approval of this
legislation for the second consecutive Congress. The beginning
of the 96th Congress this week presents you with another oppor-
tunity to modestly assist states and localities in the develop-
ment of new, and the improvement of existing, forums for thé .
resolution of many important, though relatively minor, disputes.

The American Bar Association is convinced that your legisla-
tion would provide the two tools needed by citizens and govern-
ment institutions at the state and local level to improve their
access to forums to help resolve everyday disputes. First, your
bill would establish in the Department of Justice a resource
center for the collection and dissemination of information about
the usefulness of such existing dispute resolution mechanisms as
mediation, arbitration, fact-finding and small claims courts.

This clearing-house would provide an inexpensive means of assisting
state and local governments to utilize effective approaches to dis-
pute resolution and avoid pitfalls which may have occurred else-

where.
Second, the legislation would establish a modest -- $15 million
per year -- program to help state and local governments and citizen

groups to establish new, or improve existing minor dispute mecha-
nisms which the citizens of that jurisdiction determine to be best
suited to their needs.

S
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Letter to Senator Kennedy
Dispute Resolution Act
Page Two

The wisdom of the bill's limited and balanced approach has
attracted the support of the Justice Department, U.S. Chamber of
Commerce, the Consumer Federation of America and various organi-
zations of judges and lawyers. The ABA is pleased to be a part
of this distinguished and diversified group of supporters. e

The Association congratulates you on the manner in which the
bill pending in the last Congress was carefilly prepared to re-
spond to the interests of liberals and conservatives, Republicans
and Democrats. As president of the ABA, I heartily encourage you
to reintroduce the Dispute Resolution Act and offer the Associa-~
tion's full support in working toward prompt Scnate approval.“

Sincerely, p Z: ?
S. Shegéerd Tate t-
SST/CHB/spe T

cc: Hon. Wendell Ford
Hon. James McClure
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Citizen Dispute Resolution ()

CLEARINGHOUSE

. 4401 FIFTH AVE,, PITTSBURGH, PA. 15213 s
January 26, 1979 TELEPHONE: (412) 621 - 3050
FProgram Secretary: Paul Wahrhaftlg

/
¢

A Program of the Middle Atlantic Region of the American Friends Service Committee

Senator Edward Kennedy )
Room 141}

Dirkson Office Building

Vashington, D.C, 20510

Dear Senator Kennedy:

I am writing about the proposed Minor Dispute Resolubion Act, this year's version
of Senate Bill 957. I understand that you are thinking of re~introdusing it this year, -

I would like to make some suggestions for possible revisions bafore the bill is re-
introduced initially in the Senate. T do this from the point of view of the Diresctor of
a National Clearinghouse for Dispute Resolution Programs, a copy of a flier of this pro-
gram is enclosed for your reference. I am writing this as a preliminary letter assuming
that the Bill might be introduced momentarily. I intend in the near fubure to do a more
thorough critique of the bill to suggest some possible specific amendments. ‘

At this stage we can deal with general principles and it seems to me that one of
the most important is to learn from last year's problems. The bill was labeled as a
Consumer Bill, That meant when it went o the House it went to two committees, the
Consumer and Justice Committees, It is not terribly surprising that it died since I am
informed that no consumer bill has passed the House in six years, Even if they did go
through fairly readily to let the Bill go in to two committees just overly complicates
the problem. Third as long as this is seen as a Consumer Bill, it really is not one that
is very high on any consumer organization’s lobbying agenda so support is weak. There-
fore it is less likely to geb through the Consumer Subcommittee than a more popular bill.

*  The bill can achieve the same ends originally envisioned without it being a "con-
sumer" bill, All that would be needed in redrafting would be to eliminate references
to the Federal Trade Commissicn. Jurisdiction should be given over handling minor dis~
putes or neighborhood based disputes and minor criminal matters. Consumer considera-

tions would be covered by these categories.

I would suggest in redrafting that your office might take the approach that I in-
tended to do in drafting ny proposed amendments; that is to start with the House Bill
that almost made it last year. There were soms good changes made in that particularly
in removing the language excluding ‘eriminal matters,

' incergly,
cc. Norma Taylor (////S . .
Ray Shonholiz . /{ f

David Collins
Paul Wehrhaftig,
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Nationd
Consumer
Lavv Center

Mark E. Budnitz
Executive Director

Eleven Beacon St. Robert A. Sable
Boston, MA 02108 Deputy Director
(6’7) 523-8010 February 15, 1979

Senator Edward M. Kennedy
Judiciary Committee
United States Senate
Washington, DC 20510

Alternative Methods of Access to Justice

Dear Senator Kennedy:

National Consumer Law Center has long been active in
g?gmotinq improved access to justice for thg poor. ?hls has
included'support of the general concept behind the dispute
resolution bills proposed by you @nd Senator Ford. On May 5,
1977, I testified before and subm%tted a statemgnt to the Senate
Commerce, Science and Transportation Committee in regard to
§.957. On August 4, 1978, I submittgd a statement.to the House
Interstate and Foreign Commerce Committee, Subcqmm1§tee on
Consumer Protection and Finance, which was considering both the
Senate-passed bill and two House measures. I have egclosed those
Statements because most of my remarks apply to'the bill the
Senate will be considering in the current session.

\ .
i i i us
Instead of repeating the points already made in my previo
Statements, I would like to concentrate on two issues which arose
repeatedly during the Boston hearing on February 13, 1979, namely,
the quality of justice in alternative forums and the need to

involve the community.

Quality of Justice

I was heartened by your frequent questi:ng about the natu?g of
the justice which is provided in alternative E9IUT§- %t times,
you asked whether people receive second class jusiice there; at
other times, you asked what types of cases should be excluded
from consideration in these forums.

eliave your questions were well taken. I fear that Fhe )
éuglity ofyjustgce in some of these forums may well.be inferior L
and the Congress should hesitate to fund prugrams w1?h?ut carefu
review of how they will operate. The poor quality will not
be the result of uncaring staff and decisionmakers utilized by

RS-
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Senator Edward M. Kennedy
February 15, 1979
page two

these programs, but rather will be caused by bringing disputes to
the wrong type of forum, or a forum which cannot do the entire
job which needs to be done. (Professor Sander has written about
the need to tailor forums carefully so they can best deal with
different types of disputes.)

Consumer cases provide excellent illustrations of the inability
of alternative forums to do an adequate job. Typically, a con-
sumer will stop paying a merchant or creditor because of dis-
satisfaction with the quality of goods which have been purchased.
Mediation may seem like a perfect solution. There may be a

able to successfully bring the parties together to work out a
solution acceptable to both. When the process is described, both
consumer and merchant will think mediation provides the best
mechanism for resolving the dispute. The problem is that ordi-
narily a mediated solution under these circumstances may mask far
more serious problems than will ever be discussed in mediation.
(They seldom arise in arbitration either.) Specifically, there
may be wholesale violations of federal and state consurer protec-
tion laws present in the case, but the consumer will never have
the opportunity to gain the benefit of them in these alternative
forums. There may be mass patterns of unfair and deceptive
practices. But unless the alternative justice program, on its
own initiative, discovers these and refers them to appropriate
enforcement agencies, they will continue to plague consumers.

Izt us suppose a consumer transaction involves a door to door
sale of encyclopedias bought on credit. The consumer stops
paying because some of the books arrive late and others arrive
damaged. The typical mediated (or arbitrated) solution is for
the company to replace the damaged books and agree to promptly
deliver those which have not yet arrived. The consumer agrees to
resume monthly payments and to pay back the payments s/he pre-
viously withheld. Often the company will waive its right to
delinquency charges so the consumer believes s/he has obtained
the best remedy available. .

The alternative forum will rarely, if ever, investigate to see if
the company supplied the consumer with disclosure of the right to
cancel the door to door sale within three days, as required by
law, nor will it check the calculation of the finance charge or
Annual Percentage Rate to verify its accuracy and conformity to
legal requirements. The mediator will not check with the regional
FTC office or state Attorney General office to learn if this
company has engaged in the same or similar practices against many
others. The merchant may have committed acts which, in.a court

e e e
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Senator Edward M. Kennedy
February 15, 1979
page three

of law, would entitle the consumer to triple damages, but in
mediation or arbitration the consumer will feel fortunate to have
delinquency charges waived. ’

My point is not that Congress should exclude consumer disputes
from inclusion in a bill to provide funds for dispute resolution
mechanisms. To the contrary, as I argue in the statement to the
House Subcommittee, consumer disputes are probably the best types
of cases for these forums. However, it is important to provide
in the bill minimum standards and safeguards to insure that
funded programs carefully operate their mechanisms in a way which
does not result in second class justice. Also, it is important
that alternative mechanisms be completely voluntary. Persons
cannot decide whether or not to choose the mechanisms in a voluntary
manner unless they know the benefits and drawbacks. Usually, the
benefits are emphasized and the process is described. Rarely is
the person told that consumer protection statutes (or other
applicable law in different kinds of disputes) may apply to
his/her case, but that the decisionmaker is not equipped to

apply these laws. A voluntary choice requires full disclosure.

Mediation was the process discussed almost exclusively at the
Boston hearing. It is important to remember that several other
modes are also available and may be more appropriate in some
settings and for certain types of cases. In addition, money
should be available for improving small claims courts. To the
extent small claims courts were mentioned at all at the Boston
hearing, they were referred to as an historical example. Many
jurisdictions still do not have small claims courts. A recent
comprehensive study of these courts found that, by and large, they
do an adequate job. [Ruhnka and Weller, Small Claims Courts, A
National Examination (1978).] However, serious deficiencies were
found in most of the courts. As the authors explain, many of
these problems can be solved, but it will reguire additional
funds. Money should be availabl2 to small claims courts from the
federal legislation.

Several of the speakers at the Boston hearing commented that an
alternative mechanism should be part of a community's institu-
tional establishment. That is, it should directly relate to
other organizations in the community. Religious organizations
and schools were specifically mentioned. One judge recommended
that the mechanism be run in conjunction with and as a part of
the court system (e.g., small claims courts). That is, a judge
would retain jurisdiction and would at least supervise the
workings of the mechanism to insure that the guality of justice
is adequate. Such a setup would alleviate the fears set forth

i
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Senator Edward M. Kennedy
February 15, 1979
page four

above about the mechanisms ignoring important laws designed to
protect parties and the masking effect of mediation and arbitration.

It is appropriate for other kinds of groups in the community to
receive funding under this Act as well. In the consumer field,
local consumer protection agencies should be eligible since they
are a necessary component of some communities' efforts to launch
a comprehensive attack on widespread and endemic abuses. Com~
munity based and operated programs should also be funded. To
limit funding only to programs patterned on the neighborhood
justice model would unduly restrict the entire effort. Many
different kinds of organizations using different approaches can
make important contributions.

Community Involvement

In addition to the quality of justice, the second major issue
discussed at the Boston hearing was the vital element of com-
munity involvement. The witnesses from the Dorchester Urban
Court demonstrated the importance of including community people
in the planning, staffing and evaluation of dispute resolution
programs. This is essential if the program is to become an
integral and organic part of the community. Unless it is recog-~
nized by the people of the area as a legitimate community insti-
tution, it will not be able to effectively utilize processes such
as mediation, which to a large degree must rely for their success
on the trust of the community in the dispute resclution program.

For these reasons, the bill should specifically require community
involvement in the planning, staffing and evaluation of all
programs funded by the dispute resolution legislation.

I request that this letter be made part of the record of the
Boston hearing.

s%pcere%y yours,
V/WEE:

ark Budnitz
Executive yirector

mb/kh
enclosures
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STATEMENT BEFORE THE SUBCOMMITTEE ON
CONSUMER PROTECTION AND FINANCE,

HOUSE INTERSTATE AND FOREIGN COMMERCE COMMITTEE

Concerning

6§E;UTE RESOLUTION ACTS, S.957, H.R.2482, H.R.2965

IARK BUDNITZ
EXECUTIVE DIRECTOR
NATIONAL CONSUMER LAW CENTER, INC.
ELEVEN BEACON STRER

BOSTON, MASSACHUSETTS 02108

August 4, 1978
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INTRODUCTION

The Nacional Consumer Law Center has been providing specialized
legal assistance to lawyers for low income consumers since 196¢.
We are active in major litigation, legislative proposals and
administrative proceedings. The main focus of our current work
is on consumer credit and energy. A central theme of much of our
work in every subject area has been improvement of consumer's

access to effective forums. For several years we concentrated on

ensuring due process rights to notice and the opportunity for a
hearing before a judicial forum prior to deprivation of property.
llow we are working to improve small claims courts, facilitate

access to federal courts, and develop alternative controver.y

resolution mechanisms.

TO PROVIDE USEFUL RESULTS, THE ACT SHOULD NOT

COVER EVERY TYPE OF DISPUTE

It is commendable for the House to seriously consider legisla-
tion such as $.957 which attempts to deal with all types of minor
disputes. The National Consumer Law Center believes this com-

prehensive approach should be the ultimate goal of a dispute

resolution system. However, the Center fears such a broad scope

in this initial, experimental stage will result in a too diffuse,

and therefore ineffective use of limited funds. We believe that
this program should not merely provide one-shot funding for an ad |

hoc variety of mechanisms, but rather should establish a systematic
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and replicable method to determine what types of mechanisms.haVe
the greatest impact on the resolution of minor.disputes;§~The
types of disputes which are dealt with and the mechanisms fund;d
should be such that Congress can review this program ané~deter—
mine its success as a guide to Ffuture appropriatibns decisions.
To accomplish these objectives, the program must be manageable in
scope and likely to produce useful evaluations of the mechanisms
which are funded. In addition, the program should not be so
diverse that careful planning requires inordinate delay bhefore

local mechanisms begin to receive funding. For these reasons,

the Center favors the approach of the two House bills and the

original §.957, which confined the program to one broad kind of

dispute.

The wide variety of disputes which exist, the great number of
different types of mechanisms which are worthy of consideration,
and the multitude of perplexing questions which pervade each type
of possible mechanism result in this being an area of vast
conplexity. Congress should decide at the outset in what broad
areas funding under this Act should‘be concentrated. Otherwise

this program could go off in a thousand directions and result in

our learning little about how best to deal with minor disputes.

For example, the Senate passed £.957 would permit the Department
of Justice to fund mechanisms to deal with every conceivable type

of dispute. It might decide to establish forums to deal with

e e
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everything from marital disputes to dog nuisance cases, from

personal injury actions to tenant controversies with the local

housing authority, from consumer complaints to neighborhood

quarrels. Alternatively, the Department might decide to con-

centrate exclusively upon funding mechanisms which follow their

neighborhood justice center model.

The Center opposes both approaches. Useful evaluations of

mechanisms' effectiveness require meaningful comparisons of

different approaches. This Act should provide resources to

adequately fund several different models for handling a limited
number of kinds of disputes. It may even be necessary to fund
several mechanisms which adopt the same model. For example, a

small claims arbitration unit may achieve véry different results

in a rural district from those produced in an urban ghetto.

If dozens of different mechanisms are funded to deal with a dozen
types of disputes, resources will be spread too thin to allow
meaningful comparisons among several different approaches to the
same kind of controversy. Not enough money will be available to
establish'strong mechanisms with sufficient staff and other
Tesources. Therefore, in evaluating different mechanisms, it
will be difficult to ascertain the extent to which their relative
inefficiency and ineffectiveness was due to applying an inferior

aproach or to unsatisfactory funding.

On the other hand, this Act should not provide funding solely. or

Primarily to forums which follow only one model to handle many
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kinds of controversies. Different types of disputes require very

different types of mechanisms. Each kind of dispute resolution
mechanism must be carefully tailored to the unique features of

(Sander, "Varieties of Dispute

the targeted type of dispute.

For this reason, it is impossible

Processing," 70 F.R.,D. 11l.)

to have one mechanism effectively handling many kinds of con-

troversies. In addition, it will be very difficult to evaluate

the effectiveness of a mechanism which is trying to handle all i
i

variety of disputes. It will be hard to separate its level of

performance in resolving landlord-tenant cases from its ability

to settle neighborhood quarrels, family disputes, etc. Finally,

there is little likelihood that valid comparisons could be made

among mechanisms if each handles a great many types of disputes.

Because of the scope of £.957, the Subcommittee must confront

this issue. To more graphically demonstrate the complexity of

designing effective mechanisms, I have set forth some of the

significant factors which must be considered and some of the

crucial guestions which must be answered.
' ¢
|

The design of each mechanism should be based upon key features of

the disputes involved. For example, should a third party impose

a solution, using coercive powers if necessary, or does adequate
solution require compromise and accomcdation by both parties?
<«

Has the legislature passed substantive laws which apply to the

dispute? (E.g., consumer protection statutes.) If so, should
the mechanism be required to apply them? e
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The proper design of the mechanism must account for the charac-

foriati . .
eristics of the parties using the mechanism, their relationship

to each other, and their relationship to the mechanism Will

et

et

most non-individuals using the mechanism be government, large
scale landlords and business, or mom and pop stores? Will most

parties before the mechanism have g close, continuing relation-~

e e

= ship? 1If so, the mechanism must seek to resolve the immediate
problem in a delicate fashion which will not ruin the long-term

relationship. Will most cases be between persons using the

et S TR e o

mechanism once in their lifetime who have a controversy with
persons constantly before the mechanism? (E.g., a consumer who
has a dispute with a merchant who uses the mechanism as a handy
method for collecting bills.,) (See Galanter, "Why the 'Haves'
Come Out Ahead: Speculations on the Limits of Legal Change," Law

and Society 97 (Fall 1974).)

What type of third party intermediaries should be involved?
Ecamples include judges, arbitrators, mediators, conciliators,
reférees, and factfinders. Each one of these types is appro-
priate for certain kinds of disputes, and not for others. Even
the definition of what each of these types is and what each is
supposed to do varies considerably from mechanism to mechanism.
(See, for example, the precise meaning given to several of these

terms by the AAA's Family Dispute Service.)

What is the nature of the relief which will best resolve the

dispute? It might be an award of damages or equitable relief

P e et e s
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(injunction, rescission, restitution, reformation of an agree-

ment). It could be something far less formal and coercive; it

might be referral to a specialized agency. A mechanism which re-
quires the more formal types of relief may also have to adopt

more formal procedures or at least safeguards such as ability of

P

the parties to appeal to a judicial forum.

Is the objective of the mechanism to relieve court congestion or

to provide a forum for controversies presently lacking one?

The above listing of relevant factors is not meant to be ex-

haustive. Rather, it is intended to illustrate the great com-

plexity of designing mechanisms to accomplish the "effective,
fair, inexpensive and expeditious" resolution of the many 4if-
ferent kinds of disputes which arise in daily life. To be done
correctly, it will take the Department of Justice and/or the FTC
a great deal of time and resources to identify all of the d4if-
ferent types of disputes which are appropriate for funding under
this Act, to decide whether to fund mechanisms to deal with every
kind of dispute, to develop criteria of minimum performance for
mechanisms, and to determine which applicants to fund. Pre-
sumably, while the federal agency is conducting this research, no

local programs will be funded. This delay will frustrate the

Act's objective of providing speedy relief to those in need. If
the scope of the Act were more limited, a shofter planning time

would be needed, and money could be provided to deserving

grantees far sooner.
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For these reasons, if mechanisms are funded to deal with every
kind of minor dispute which occurs in substantial numbers, there
is little likelihood the Act will result in significant progress

toward developing those mechanisms which will best resolve these

controversies.

AT THE LEAST, THE ACT SHOULD BE LIMITED TO DISPUTES

INVOLVING AN INDIVIDUAL AND A BUSINESS OR INSTITUTION.

In order to avoid the problems created by including all minox
disputes within this Act, Congress should limit its scope. The
Center suggests that, at a minimum, the Act should be confined to
cases involving individuals who have controversies with busi-
nesses and institutions. Thus limited, it will be far more
feasible to evaluate each mechanism, compare it with others, and

ultimately reach a determination as to what structures are the

most effective.

Dispuﬁes between an individual and a business or institution are
generally "transaction" disputes, and should be distinguished
from "personal dispuﬁes in which the controversy is between two
individuais. A transaction dispute usually involves a contract
or statutory entitlement, two parties of greatly disparate
bargaining power and resources, no personal animosity, and
statutory or well-established unifofm rules or standards. Often
the transaction involves a necessity of life such as shelter,
food, heat, a bed, etc. The dispute is "objective" in the sense

that it will usually be resolved by a decision in favor of one
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side, often with an amcunt of money or other measurable award
being made. Therefore, data can be collected to determine the

effectiveness of the mechanisms. This data can be compared with

established forums such as small claims courts, similar mechanisms

in other places, and data from previous studies.

On the other hand, personal disputes are "subjective." The
underlying cause is ugually related to a communications prcblem
or a clash between personalities, cultures, life-styles, etc.
There is often an on-going personal relationship and the appli~
cable normative standards are vague, individualized or non-
existent. Personal disputes are often resolved in a satisfactory
manner by getting the parties together to talk things out.
Procedures such as conciliation and mediation often work well. A
variety of potential local resources exist. These include

'

churches, community relations agencies, community centers, social

agencies, etc.

It would be difficult to evaluate the effectiveness of mechanisms
dealing with these kinds of disputes. Neither party is right,
neither is wrong; satisfactory resolution does not result in one
party winning something. The fact that some parties may continue
to come to the mechanism time after time may be an indication
that the mechanism has failed. Alternatively, the problems
between the individuals may be intractable and their continued
resort to the mechanism may demonstrate its effectiveness in

providing a constructive forum which temporarily makes life
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bearable. Because of these characteristics, the Center believes
it is inadvisable to include these controversies in the initial

years of this program.

While local private and public social agencies are often equipped
to deal with personal ‘disputes, there are usually no effective
forums to handle an individual's controversy with a business Sr
institution. The individual's grievance cannot be successfully
dealt with by voluntary informal action. (Best and Andreasen,
"Consumer Response to Unsatisfactory Purchases...," 11 Law and
Society 701 (1977).) Often the business or institution has
adopted internal rules for dealing with individual complaints.
Because of their failure to comply with these rules, the.indi-
vidual needs a forum to guarantee application of these rules.
Because necessities are so often involved in such transactions,
the law has accorded individuals specific rights in many of these
situations. The individual needs a forma) aind effective mechanism
in order to assert those rights. Until now, with the exceptioh
of small claims courts, society's answer tc this problem was the
regular civil court. However, the courts are inadequate because
they are geared toward litigants with plenty of time and money.
They are well-suited only for those of equal bargaining power or
those who can purchase the services of a lawyer who can com-
pensate for the litigant's lack of equal bargaining power. The

minor dispute is particularly unsuited to the regular court

system.

42-865 0 - 79 -~ 7
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The small claims court theoretically solves most of théese prob-

However, many studies have demonstrated that in reality
This Act

lems.
they fall far short of achieving their objectives.

could provide the money needed to make them into viable forums.
In addition, other types of mechanisms could be aven more effec-

tive and this Act could make funds available for research and

experiments to determine optimal structures.

Without viable mechanisms, society's normative standards and much
of the law, which provides individuals with rights when they
enter into transactions with businesses and receive entitlements

from institutions, will never penetrate to the level of people's

day to day dealings. While it would be beneficial to provide

federal funds to facilitate mechanisms to better work out per-
sonal disputes, it is far more important and appropriate to use

such funds to better insure that individual rights are not denied

in transactions with businesses and institutions.

CONSUMER CONTROVERSY MECHANISMS ARE THE MOST
APPROPRIATE ONES TO RECEIVE FUNDING UNDER THIS ACT

The money appropriated under this Act could be most effectively

used by funding mechanisms to handle consumar dispuiés. Améle

evidence exists to justify choosing this area. Studies have

shown that there are millions of consumers with complaints, but

that most consumers never even pursue their complaints. (Best

and Andreasen, supra.) Even so, public complaint agencies handle

hundreds of thousands of complaints every year. (The California

10

b R il

S

B N T

e

et e i

o e i b,

s ot i 5
pEapy :

T i g

e Sttt s g,

~}

95

Bureau of Automotive Repair receives about 30,000 complaints a
Year. The Consumer Protection Division of the Massachusetts
AtForney General's Office has processeq 41,000 complaints since
1975.) 1In addition,'industry sponsoféd mediation takesg care of

man
Y thousands more. Everyone acknowledges that inadequate

sum ! i
umers' complaints are never even considered,

In addition, a great amount of fact—gathering and analysis has
already taken place. (gee éenerally, Yngvesson ang Hennessey,
"Small Claims, Complex Disputes: a Review of the Small Claims
Literature," Law and Society 219 {(Winter 1975) ,) Therefore the

De i
partment of Justice and the FTC would not have to start from

Fi i
nally, there are many agencies and organizations which are
r A »
eady, willing and able to receive funding to handile consumer
disput i - i
Putes and which have the Capacity to develop effective, fair
4

lnexpensive ang expeditious mechanisms.
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THE ACT SHOULD CONTAIN MINIMUM SAFEGUARDS

AND PERFORMANCE STANDARDS

Although grantees of funds under this Act should be allowed
fléxibility to encourage innovation and experimentation, the Act
should contain tighter provisions to insure that the mechanisms
receiving funds dispose of controversies in an effective and fair
manner. I have attaqhed my testimony on 5.957 before the con-~
Sumer Subcommittee of the Senate Commerce, Science and Trans-
portation Committee. Most of the points made there are appli-
cable to the bills under consideration by this Subcommittee. I
will briefly summarize them here, ang urge your reading the
entire testimony in order to fully understand the Centexr's

position.

This Act should not result in greater barriers to individuals
seeking access to the courts. Although mediation and arbitration
can be useful tools, individualg should be provided a free and
knowledgeable choice whether or not to use them. 1If they beliéve
they have a legal right to vindicate, they should be allowed to
seek judicial relief in the first instance. Individuals should
not be forced into mandatory non-judicial procedures where the
decision-maker is either not trained in the law and/or not re-

quired to apply the law.
Individual users of the mechanisms should be involved in the

preliminary Planning of these structures, both at the federal

level, at which national priorities are set, and at the local
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level. No mechanism should receive funding unless there has been

meaningful public participation in the local grantee's planning.
The individual consumers of these mechanisms should also be

involved in the implementation and evaluation stages.

Each mechanism should be tied in with appropriate law enforcement

agencies. These mechanisms will often hear and decide disputes

in a private setting which fosters informality, flexibility in

Sscheduling, etc. Despite the advantages of privacy, it should

not result in hiding illegal patterns and practices from the

scrutiny of public agencies. For example, if 60% of a mechanism's

cases involve tenants suing for security deposits owed by one

landlord, or a merchant who never delivers purchased merchandise,

this information must be recorded by the mechanism and relayed to

the proper officials.

This Act should not allow funding for business-sponsored mechanisms
While the Center does not oppose industry tnitiatives, it is
improper for federal money to be used for this purpose. First,

it is a misuse of scarce resources to give money to industry for
providing a service which industry should offer as part of sound

and fair business practice. Second, it is impossible to expect

an industry sponsored mechanism to be able to achieve the ob-

jectivity required to refer cases to law enforcement agencies

when industry is sponsoring the procedure. Finally, there is no

way to avoid the appearance of a conflict of interest in an

13
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industry sponsored forum, It is inadvisable to provide federal

money to allow business to polica itself.

COWCLUSION

The National Consumer Law Center is pleased that the Congress is
aware of and sensitive to the need for federal funding to en-
couraga and develop forums to resolve minor disputes. We urge
Congress to enact legislation to insure funding mechanisms which
will indeed provide effective, fair, expeditious and inexéensive
mechanisma. This will require setting a more modest goal than
that established in S5.957, by limiting coverage to consumer
controversies, or at most to disputes between individuéls,

business and government.
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The National Consumer Law Center, Inc. has been providing
specialized legal assistance to lawyers for low incoms consumers
since 1969. We currently receive funding from the Legal Services
Corporation to render such assistance, from the Community Ser-
vices Administration to assist lawyers for the poor with energy
problems, from the Federal Trade Commission to represent lbw
income consumers in rulemaking proceedings and from the Law
Enforcement Assistance Administration to study consumer fraud.

We have published two model consumer statutes as well as model
utilities regulations. We have published a four volume Consumer
Law Haﬁdbook as well as numerous articles. In addition to
assisting scores of legal services attorneys on hundreds of cases
each year, our assistance is frequently requested by Congressional
committees, state Attorneys General offices, public counsels,
state legislators, etec. An attorney from NCLC was a member of
the Board of Directors of the National Institute for Consumer
Justice which conducted the most comprehensive study of small

claims courts ever done.

As Executive Director of the Center, I am generally in charge of
implementing the Center's work program. More importantly for
purposes of this statement, I am specifically responsible for the
Center's substantive work in the area of small claims courts. In
this connection I answer all the requests legal services lawyers
make of the Center relating to small claims courts, monitor

legislative developments, and so forth. I am a member of the
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Steering Committee of the Litigation Section's Committee on
Consumer Rights of the American Bar Association. This committee
is currently developing a pProject to experiment with various ways
of handling small ciaims cases, Ibém also a member of the Small
Claims Committee of the Massachusetts Public Interest Group.
Finally I have represented many low income clients in small

claims courts over a period of several years.

‘The National Consumer Law Center supports the objectives of the

Consumer Controversies Resolution Act. For too long, consumers

‘have been denied access to effective, inexpensive and fair

mechanisms for resolution of their disputes with businesses.
There are still areas of the country which do not have small
claims courts, and those which do exist often have become little
mcore than collection mills for business. The approach of this
Act is t5 encourage states to develop sound dispute mechanisms by
supplying federal funds while leaving the details of each state

system to the discretion of local jurisdictions.

Because local conditions and resources vary greatly from place to
place, we believe it would be inadvisable for federal legislation
to condition receipt of funds upon observance of detailed Con-
gre;sional requirements regarding the exact structure of consumer
controversy resolutions mechanisms: In addition, there has not
been enough experimentation and stﬁdy of different strategies andg
procedures for anyone to be confident that any particular struc-

ture is invariably the best.
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However, we believe the Act must be strengthened by inserting

additional minimum standards and safeguards to insure that

federal money is not spent to create or perpetuate systems which

do not adequately serve the needs of consumers.

Diversion of Consumers From Judicial Hearings

and Decisions Based on Law

The Act should contain safegqguards to prevent funding systems
which unfairly deny or delay a consumer's opportunity to appear
before a judge. From several quarters, proposals have recently
been made to solve the problem of court congestion and of judges

being bothered with "small" cases, by directing those cases to

In regard to the federal courts, the suggestion has been
A bill

others.
made to refer Truth in Lending cases to magistrates.

submitted last month by Senator Garn would provide for federal

funding to states which establish controversy mechanisms for -

dealing with disputes over the collection of debts. §.1130, Fair

Debt Collection Practices Act, 123 Cong. Rec. No.53, March 25,

1977.

The U.S. Chamber of Commerce has proposed a Model Small Claims

Court Act which in several respects is designed to keep cases

away from the judge if at all possible. For example, a trial

before a judge is recommended "only when an irreconcilable

dispute exists.” Model Act, Comment to Section 5.1. A judge may
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impose mandatory mediation, and arbitration is also encouraged.
Mediators and arbitrators are not required to base decisions upon
the law. Many low income, poorly educated and timid consumers
Qill be afraid to file suits under the Model Act because they
risk being held in contempt of court if the judge finds they
didn't try hard enough to settle the case before filing in small
claims court. Sections 4.2, 5.2 Comment, 7.3 Comment. The

Mode; Act fails to account for situations in which the consumer
has valid reasons for not contacting a merchant to try to resolve
a dispute. See Informal Dispute Settlement Mechanisms under

the Moss-Magnuson Warranty Act, 40 Fed. Reg. 60200, n.82 (December

31, 1975) (hereafter referred to as Warranty Mechanisms) .

One common result of these proposals will be to deny most con-
sumers the opportunity to have their cases decided by a judge.

This is the inevitable effect of forcing the consumer to go through
alternative procedures such as business sponsored mechanisms,
mediation and arbitfation. Low income consumers, single parent
heads of household, and the elderly lack the time, patience and
resources to persevere through a multi-layered process. Con-
sequently, many drop their claims altogether before getting to

a judge.‘ Warranty Mechanisms, 601.6, 60200, n.84. Alternatively,
both consumer plaintiffs and defendants are cajoled or pressured .

into settlements far less favorable than they deserve.

The language of S.957 should be strengthened to prevent funding

to states which, like the Chamber's Model Act, unreasonably
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exclude potential consumer plaintiffs and which unreasonably deny
or delay the consumer's day in court before a judge by requiring

arbitration and mediation.

Federal Judge Leon Higginbotham has expressed my concern:

.+».By all means let us reform that process,
let us make it more swift, more efficient,
and less expensive, but above all let us make
it more just....Let us not, in our zeal to
reform our process, make the powerless into
victims who can secure relief neither in
the courts nor anywhere else.
Higginbotham, "The Priority of Human
Rights in Court Reform," 70 FRD 134, 159.

Mediation and arbitration can be excellent ways to afford con-
sumers fair and swift relief in urban areas with congested small

claims courts and a long delay between filing a claim and getting

to trial. However, these mechanisms can also be inappropriate in

many cases and subject to abuse. For example, most non-lawyer

mediators and arbitrators cannot decide cases in accordance with
substantive law because present consumer léw is far too complex.
The best they can do is to base decisions upon "common senseﬁ'or

a "rough sense of justice."

A consumer complaint based on allegations of a merchant's .mis-
representations is probably governed by the state's contract law
as well as a fairly new Unfair and Deceptive Acts and Practices
Law. The latter often incorporates by reference the regulations,
orders and decisions made pursuant to the Federal Trade Commission
Act. A complaint in regard to the quality of merchandise often

is governed by the terms of the Uniform Commercial Code, and the
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federal Magnuson-Moss Warranty Act. The former's provisions can
in most cases be applied correctly only by reading the interpre-

tations of the Code made by the local jurisdiction's courts. The

latter must be reaé in conjunction with lengthy and complex FTC

regulations. Any case involving credit must apply federal Truth

in Lending, the arcane FRB Regulation %, and state Retail In-
stallment Sales Acts. In light of the need to understand and
interpret such complicated statuﬁes, court decigions and regula-
tions, non-lawyer mediators and arbitrators are clearly unqualified

if cases are to be decided under the law.

The Chamber of Commerce difectly meets this problem in its Model
Act, concluding that arbitrators (and presumably mediators), even
if they are lawyers, cannot "realistically" be expected to be
able to decide cases based onvthe substantive law. Therefore,
they are authorized simply to follow "good common sense."

Comment to Section 5.2.

5.957 would permit funding of state plans following the same
approach and this will be detrimental to consumers. As Senator
Ford stated when introducing his bill, these cases "may be
legally complex." Cong. Rec. S3794, March 9, 1977. Common sense
does not provide any guidance in striking the delicate balance
between the need for a free marketplace which is not unduly tied
down by legal constraints, and the need to protect consumers from
unfair and abusive practices. We have left it to our legisla-

tures to determine that balance, and the courts are supposed to
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enforce that balance by applying the law. S.957 should not
provide the occasion for depriving consumers of their opportunity
to have the law applied to their controversies. The Act should
be amended to prohibit mandatory mediation or arbitration.
Arbitrators and mediators should élways be lawyers. See "Redress
of Consumer Grievances, Report of the Hational Iinstitute for
Consumer Justice, Recommendations 21 aﬁd 22 (hereafter r=zierred
to as NICJ). Consumer controversies should be resolved in accor-

dance with applicable consumer protection laws.

One other feature of mediation and arbitration deserves mention:
both occur in private. This can be beneficial to consumers
because it is less formal and formidable than a public courtroom.
However, the private nature of the proceedings can also enable
unscrupulous businesses to avoid the public and judicial scrutiny
which a courtroom hearing necessarily involves. The version

of the;Consumer Controversies Resolution Act considered by the
Senate last year, S.2069, sought partially to avoid this result
by.declaring that a resolution mechanism is responsive to national
goals, inter alia, if it

provides for the identification and correction
of product design problems and patterns of service
abuse by (A) maintaining public records on all
closed complaints; (B) bringing substantial
authority and meaningful influence to bear on
compliance to correct patterns of product and
service deficiency; or (C) providing information
to government agencies responsible for the
administration of applicable laws 'so they can
perform their remedial deterrent tasks more
effectively. Sec. 8(B)(6). Cong. Rec. S$13303,
August 4, 1976.
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S.957 should contain a comparable provision to insure that cases
involving gross abuses and patterns of improper business conduct
are dealt with in a manner which will deter their reoccurrence

rather than being hidden in private arbitration or mediation

proceedings.

Consumers Need Support Services

Consumers, particularly those of low socio-economic status, will

not use consumer controversy resolution mechanisms unless a great
, .

deal of support is provided. Studies have shown that the small
]

3 s 3 " ll a
claims court and other mechanisms will continue toybe used pri-

& . '
marily by business against consumers unless consumer claimants !

. .
are informed about the use of these mechanisms, assisted in
preparing their cases, and assured 6f an effective procedure for
collecting judgments. The Act should contain additional minimum
standards to require an adequate level of these support services
for consumer plaintiffs. Moreover, consumer defendants must also
be assisted. The Act authorizes funding of mechanisms which

allow businesses, including assignees and collection agencies, to
use the resolution mechanisms to sue consumers. Unless consumer
defendants are guaranteed sufficient support services, the
mechanisms cannot be consistent with the Act's purpose of assuring

all consumers fair resolution systems and of promoting "better

representation of consumer interests."
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The Act does provide minimum standards for resolution mechanisms
in Section 7, but these should be strengthenad in the following
ways: Subsection (b) (2) provides for paralegal assistance.
However, as Professor William Statsky stated in testimony before
the 93d Congress on a precursor to the present bill: "The
keynote of effective paralegal participation in the delivery of
legal services is training." Hearings Before the Subcommittee on
Consumers of the Committee on Commerce. 93d Congress, Second
Session on S.2928, March 27, April 17, 18, 1974 (hereafter re-
ferred to as 1974 Hearings). If a consumer does not have a
lawyer, it is crucial that the consumer have the assistance of a
skilled paralegal, not just a former assistant clerk or a clerical
person who has been given the title of paralegal in order for the
state to receive funding under the Act. . Therefore, the Act
should require at least a training program in which paralegals

would be instructed so they can meaningfully assist consumers.

Section 7(b) (3) provides that the mechanisms be open during hours
aﬁd on days that are convenient for consumers. Busy courts
should also schedule cases so a person is not instructed to come
to court by 9:00 a.m. only to wait until 3:00 p.m. for his or her
case to be called. In addition, when introducing the bill,
Senator Ford mentioned courts "located miles away from the
consumer's residence" as an important deficiency in present
systems, and Senator Metzenbaum noted the inaccessibility of
these resolution proceedings in rural areas. However, the bill

does not require the state plan specifically to address how the
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state will bring mechanisms within the geographical reach of

those now excluded. At a minimum, the recommendation of Charles

McKenney of Sears, Roebuck Co., should be followed. He suggested

requiring a suit brought by a business to be filed in the district

where the consumer resides. 1974 Hearings, p.114. See also,

NICJ, Recommendation 12.

Section 7(b) (4) provides that adequate arrangements for trans-
lation be provided. This should be strengthened by requiring in -
Section 7(a) (2) that the public information program include
projects specifically aimed at and in the language of non~English
speaking consumers. Section 7(b)(4) should require that trans-
lators be available to assist parties in filing papers, preparing
their cases, presenting their cases at the hearing and in pro-
ceedings to collect judgments. Brochures should be published
explaining the use of and procedures employed in the various
mechanisms available, and these should be published in languages
other than English, where a sizable number of the local popula-
tion speaks other languages. Finally, court forms, especially
the summons, should at least have a warning in languages other
than English, that the document is important and a translator is
available at the office of the dispute resolution mechanism to

explain the document.

Section 7(b) (6) (D) permits assignees or collection agencies to
use the mechanisms "but only in a manner consistent with the

purposes of this Act." The Act leaves to the state's discretion

10
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whether or not to permit lawyers to represent parties. However,

if the mechanism is to present a fair procedure, provision must

be made for consumers to be represented when the opposing party

is a business, assignee or collection agency. Many large retail

stores, utility companies and collection agencies use small

claims courts regularly and employ very experienced, highly

skilled non-lawyers to represent them. NICJ Staff Study on

Small Claims Courts, p.204. Consumers, particularly the indigent

are at a distinct disadvantage trying to proceed alone against
such an adversary. The Act as presently drafted does not require a

level of assistance which assures that consumers will be adequately

protected under these circumstances.

The Chamber of Commerce's Model Act requires the small claims

courts to attempt to retain a lawyer who would serve as court-

appointed counsel., This lawyer would be appointed to represent

indigent litigants upon request. Persons serving in this counsel

role could be full-time salaried court attorneys, legal aid

lawyers, upperclass law students, or pro bono attorneys. Section

7.1 of the Model Act. 8.957 should contain a similar provision.

If the state allows lawyers to represent parties in the resolu-
tion mechanism, the Act should either require a state to have a
court appointed counsel, or at least a sound system for referring
indigent parties to a panel of pro bono attorneys, to a legal aid
office which agrees to take these cases, or to a law school

If the indigent consumer cannot get assistance from any

clinic.
of these scurces, the consumer shculd be permitted to have the

11

-y

S e A

IR

i
i
i
i
1
4
i
i

111

case dismissed. Letting lawyers into the mechanism does not
automatically defeat the Act's goals of speedy and inexpensive
proceedings. Small claims coufts have devised methods of allowing
lawyers in but limiting their role so they don't delay the
proceedings unnecessarily with formalistic legal technicalities.
Denying low income consumers ready access to lawyers wﬂen they
face skilled busingss adversaries will often defeat the Act's

goals of funding mechanisms which will provide fair and effective

resolution of disputes.

If the mechanism adopts a rule banning all lawyers, including law
students, then the mechanism should be required to establish a
system of paralegal consumer advocates who could assume the role

of representing consumers. See NICJ Recommendation No. 18.

Seption 7(b) (6) (F) states that consumer controversy mechanisms
should provide a procedure to insure that default judgments are
ordered only if the defendant was given adequate notice of the
claim and the plaintiff had established a prima facie case in
open court. We urge that this section be strengthened to provide
a standard for judging adequate notice. For example, S$.957's
precursor, last year's S.2069, provided that if a person other
than the defendant accepted service, the judge must find a re-
lationship between that person and the defendant sufficient to

assure that the defendant in fact received notice. Section

8(c) (6) (a).
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5.2009 also required the dudge to find ithat the defendant under-
stood the nature of the claim and the proceedings. This should
be included in S5.957 as well, since businesses, assignees and
collection agancies are allowed to use the mechanisms. Low
income clients are often haffled by court forms such as the
summons, and most courts for some reason seem unable to draft
such forms in plain English. One method to ameliorate this
problem is to require the business plaintiff to send along with
the summons a court-approved explanation of the mechanism'’sz
procedure, the defendant's rights, and how the defendant can
protect those rights. 1In California, Sears acomplishes this
voluntarily by sending each defendant a copy of the California
Department of Consumer Affairs' pamphlet on Consumers and Small
Claims Courts. 1974 Hearings, p.ll7. This Act should include a
provision to assure that any mechanism which receives funds
establishes a comparable procedure to assure not only that the
defendant receives nctice of the claim (see Section 7{b) (8) (8)),
but that the defendant is provided an understandable explanation
of what is happening. Section 7(b) (1), requiring forms, rules
and procedures easy for potential users to understand, is in-
adequate because it would allow the defendant to receive only a
summons, which is inherently intimidating and does not provide
the defendant with much of the information he or she needs to

protection his or her rights.

Another method to help insure that the defendant understands the

nature of the claim and the proceedings is to require bi-lingual

13

ST T TR T

e e AT AT

T .

e

.

113

court forms and pamphlets.

Mechanisms funded under this Act should be reguired to adopt

methods such as these to prevent default judgments from oeccurring.

When the consumer defendant is defaulted, the Act should require
the mechanism to provide a procedure which will allow tﬁé de-
fendant to remove the default judgment easily when this is
justified., PFirst, the mechanism should be required to notify the
defendant that a default judgment has been rendered, explaining
the consequences and what the defendant can do to have the judg-
ment vacated. Second, the defendant should be entitled to have
the judgment vacated upon a showing that the plaintiff did not
follow reguired procedures in instituting suit, notifying the
defendant, etc. Finally, the judge should vacate the judgment
once the defendant makes a minimal showing that he or she has a
defense which may require a decision for the defendant or a

reduction in damages. Because of the technical nature uf re-

moving a default (to be able to show plaintiff did not follow

proper procedures requires precise knowledge of those procedures),

indigent defendants should be provided counsel for purposes of

the hearing to remove the default.

Studies have demonstrated that most consumers do not use small
claims courts, and those who use them once, often do not use

them again because they are unable to collect their judgments.
Section 7(b) (6) (G) fails to provide adequate minimum standards to

assure that mechanisms receiving funds will adopt procedures to

14
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correct these problems. At the very least, the Act should incor-
porate the recommendations of the National Institute for Consumer
Justice. The NICJ found that many plaintiffs do not understand
how to collect judgments. To remedy this, the NICJ suggests that
court personnel be available to advise plaintiffs on how to
collect judgments and should actually commence the process for
the consumer if necessary. Recommendation 26. Although Section .
5(f) of the Act authorizes states to use federal funds to com-—
pensate personnel who assist consumers to collect judgments,
nothing in Section 7 requires the state to have such personnel.
Instead, Section 7(b) (2) provides that a mechanism is responsive
to national goals if assistance, -"including paralegal assistance
where appropriate," is available to consumers in collecting
judgments. Far more affirmative language is needed. As soon as
judgment is entered, the mechanism should take the initiative in
contacting and advising the plaintiff on how to collect and how
the mechanism's personnel can assist. The Act should require at

least this minimal procedure.

Even preferable is the scheme set out in the Chamber of Cormmerce's

Model Act which provides for the court to arrange a judgment

satisfaction plan immediately after the judge renders a decision

in the case. Section 8.2. (This procedure is followed in some

Massachusetts courts.) If necessary, the plaintiff can resort to .
a salaried court official for enforcement of the judgment. (The

NICT also recommends collection by a salaried collector.)
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Consumer plaintiffs and defendants need all of the support ser-

vices described above. Without them there is great danger that

.the controversy resolution mechanisms 'funded under this Act will '

at best serve upper and middle income consumers who have the
education, experience and resources to persist without the services,
or at worst serve only the interests of business and collecticn

agencies.

Involvement of Low Income Consumers in Planning,

Execution and Evaluation

Low income consumers need fair, accessible and effective contro-
versy resolution mechanisms more than any other segment of the
population. What to others are small claims and judgments, are a
month's rent, food and utilities to the poor. In order to assure
that the mechanisms funded by'this Act are responsive to the
needs of the indigent, the Act should provide for greater input
from them. In this regard we support Section 5(d) (3) which
reqpires that a state plan include satisfactory assurances that
low income consumers have participated in the development of and
have commented on such plans. However, Section 5(c¢) (1) should
provide for publication of cooperative agreements in local
community newspapers as well as the Federal Register to better
assure that those most affected by the grant will be notified.

We also believe each state should be required to establish an

Advisory Panel which includes low income consumers to help assure

16
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that the plan is properly implemented and to provide an insti-
tutional framework for continual input from consumers who wish to

support improvements as time goes on.

Last year's $.2069 contained provisions to assure that consumers,
particularly low income consumers, have input during the funding
agency's review process. For example, part of the State Adminis-
trator's annual report had to include comments made by low income
consumers on the effectiveness of mechanisms funded under this
Act. Section 7(c). $.957 leaves to the FTC full discretion as
to what information will be required in the annual report. We
recommend some minimum requirement to guarantee input .from low
income consumers in the review process. In addition, the state
should be required to distribute its annual report widely so

consumers can read it and respond to it.

Finally, the Act authorizes funding of nonprofit organizations to
accomplish any of the provisions of Section 5(f). I assume this
woﬁld allow funding of business sponsored mechanisms. We believe
the Act should contain minimum standards for funding of such
mechanisms beyond listing the allowable uses of such funds. Our
concerns are related to the appearance of a conflict of interest
which is inherent in business sponsored mechanisms, and the
absence of data demonstrating that consumers are adequately
protected in these proceedings. See NICJ Recommendation 3 and
accompanying comment; NICJ Staff Studies on Business Sponsored

Mechanisms for Redress, p. 119. Compare the strict requirements
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imposed by the FTC for Informal Dispute Settlements Mechanisms
under the Magnuson-Moss Warranty Act, 40 Fed. Reg. 60190 et seq.,
December 31, 1®75. At a mininfum, the Act should include last
year's S5.2069, ﬁection 6(c) p;ovisiéﬁ that grants should’not be

provided to organizations whose mechanism "does not fair}y

represent the consumers of the services provided."

The State Survey

In addition to the provisions of Section 5(e), states should be
required to include in their survey an analysis of provisions in
their laws which could preclude or hamper a mechanism from
achieving the goals of the Act. For example, the state may have
statutes, decisjons or court rules which exclude or severely
limit the particpation of paralegals and law students. State law
may require a corporatioﬁ to be represented by an attorney.

State laws sometimes make it considerably more difficult to
collect judgments from corporations than from individuals or
other entities.  State law may limit the type of remedy the
mechanism can provide so severely that consumers will not be able
to obtain meaningful relief. Laws such as these will have a
great effect on the state's ability to devise a plan consistent
with the goals of the Act. Therefore the Act should specifically
require an analysis of state laws which may confliqt with the

purposes of the Act.
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Transfer of Inappropfiate Cases

~ -

Some cases are not,agpropfiate for the,expeditsé and more in-
formal procedure of consumer controversy resolution mechanisms.
This is particulariy trug for complicated cases; cases where the
consumer needs a lawyer angltﬁé mechanism prohibits this, and
cases reqwiring the.decisionmaker to have substantial legal know-
ledge to decide the case and the mechanism does not provide
arbitrators, mediators or small claims judges who are lawyers.

A typical example of an inappropriate case is one in which the
consumer needs discovery. He or she needs a copy of the céntract,
the company's payment records, interrogatories, etc. Without
discovery, the consumer defendant often cannot successfully
assert legitimate defenses. Another illustration is the defense
which rests upon an interpretation of an arcane provision in a
Federal Reserve Board Regulation upon which numerous court cases
and staff opinion letters have been based. The Act should re-
quire that a state mechanism provide for transfer of such cases
to'the appropriate forum if justice requires, unless both parties

agree to stay in the mechanism.

Conclusion

-While the National Consumer Law Center supports the objectives of
this legislation, we urge careful consideration of our recomm-~

endations. Adoption of our suggestions would not result in the
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federal government requiring the states to conform to a rigid
nationally imposed blueprint for consumer controversy mechanisms.
Rather our proposals are designed to assure that the goals of

this Act are carried out.
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