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EXECUTIVE SUMMARY 

Delays in the adversary system of justice destroy justice. 

Meroc>ry is lost, deterrence is reduced, witnesses move or disappear 

and costs are increased. The reduction of court delay is necessary 

to preserve the basic purpose of courts -- to do justice. 

During a year of study in four courts the Whittier study staff 

ccmpared the nnst expeditious felony court in the United States 

with four others, identifying the critical factors which affect 

delay. They included the following: 

1. Organization of the system to make policy decisions 

2. Organization of the court for case processing 

3. The control of case inventories by the court 

4., The use of arraigrurent as a control point 

5. The existence and enforcement of operating standards 

6. The existence and use of infonnation for nnnitoring, 

cqntro11ing and evaluating the system 

7. Having the resources necessary to maintain the control 

system. 

Phase II of the program confinued. the importance of these fac

tors and recognized as most critical the provision for (1) early 

discovery (2) structured plea conferences and (3) plea cutoff dates. 

Further, the Phase II program identified in nnre detail the cultural 

factors which tended to prarote and maintain delay. These included 

the political, econanic and social cultures of the systems, as well 

as the legal culture. 

Most important, the Whittier staff, encount~ed traditional 
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organizational resistance to change in the several systems studied 

and was at least partially successful in developing techniques with 

which to overcame this resistance. 

In the course of the study a delay managerrent program was de-

ve10ped with the following particulars: 

First. l;dentify and describe the content and sequence of nec-

essary court events. 

a. Identify the due process events 

b. Identify the control events 

c. Identify the preparations and the ti.Ires necessary 

for these preparations,to make the events effective. 

Second. Measure the existing t:ime intervals between events. 

Third. Detennine the age of the active, pending inventory 

in significant ti.Ire spans. 

Fourth. Identify the relationships of the actors with respect 

to each event and its preparation. 

Fifth. Convene the principal actors and present the above 

perspective to them. 

Sixth. Organize task groups to work on identifiable problems. 

Seventh. Provide staff assistance to the task groups. 

Eighth. Develop and present to the principal actors standards 

and goals which can be reached with available or obtainable 

resources. 

Ninth. Reinforce with infonnation the accanp1ishment of the goals. 

The program set forth above evolved wi thin the passage of the 

year. The res' 11 t~ in the systems were largely a product of the task 

- ii -



_c-----~~~ .. ~ -~_ ~~ ~ ____ ~----,. _______________________________ _ 

groups \rorking on identifiable problems. They were, from any point 

6f view , impressive. The changes are reflected in the following 

chart. 

ARREST TO TRIAL LAPSE TIME* 

1st Quarter Last Quarter 

Studied Courts 233 days 144 days 
HARRIS 

All Courts 239 days 170 days 

DADE 212 days 80 days 

Prov:rDENCE 435 days 147 days 

~ 114 days 76 days 

* In order to reflect major differences in defining 
lapse time, several adjust:nents have been made. 
Where known, delay caused by unavailability of 
the defendant has not been included. 

The staff support given to the task groups utilized basic analytic 

tools. Systems rates were developed and subsystems analyzed. The 

determination of systems rates made the progress nore predictable and 

specific. The subsystems analysis made the delay problems nore c0m

prehensible by eliminating extraneous considerations. 

The study staff concluded that delay can be controlled, even with 

limited resources, if attention is focused on specific delay-producing 

factors. 

- iii -
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INTRODucrION 

A. DELAY AND ITS EFFECl'S ON JUSTICE 

It has been noted on several occasions that delay in an adversary 

system of justice administration often dest..---oys justice. 1 M::mory is 

lost; witnesses nove away; costs 'of handling are increased and the :i.rrpact 

of a timely decision on deterrent and rehabilitative efforts is lost. 

The question often posed is whether, in the process of speeding up 

decisions to ameliorate the above problems, something else is lost. 

The usual proponent of delay has at least one anecdote involving 

a complex circumstantial murder or multiple defendant conspiracy which 

could not be tried promptly becauSe of corrp1ex necessaxy preparations. 

It hardly needs to be noted that these cases are the exception and should 

not control the rate at which courts operate. Delay, when it pe:r:vades 

the system acts upon routine, one witness cases with the same force as 

on the corrp1ex. When ninety-five percent of the cases require only hours 

to prepare for trial or sett1errent it is dysfunctional to run them through 

the system at -the same pace as the conp1ex cases. Faced with this dis

tinction, nost people recognize, at least intellectually, that delays of 

even sixty days between arrest and trial can be considered excessive. 

Clear violations of professional ethics exist when delay is used as 

a strategy in 1itigation.2 Without regard to the tine necessary for pre

paration, lawyers for criminal defendants regularly delay cases to gain the ad-

1. See NATIONAL CENI'ER FOR STATE COURrS, STATE COURI'S: A 
BLUEPRINT FOR THE FOroRE at 197 (1978) (Proceedings of the Second 
National Conference on Judiciaxy) (hereinafter cited as N.C.S.C.): 
LEVIN & ~roLEY, DISPATCH AND DEIAY (1961); VANDERBILT, MINIMUM 
STANDARDS OF JUDICIAL ADMINISTRATION (1949).' 

2. Compare Court Congestion and Crash Program, 44 U. of DEN. 
L.R. 377 (1967). 

- 1 -

1 



..... ' - ----- .. ~--~---

t 

vantages of lost rrerrory, , will, witnesses, etc. and will defend these in

tentional delays as necessary to maintain an adequate practice. It has 

been suggested that the reduction of delay will eliminate the private 

criminal defense bar. Sauewhat ancmalously, this suggestion often carnes 

fran persons who admit that they make a larger portion of their incane in 

the pleading of routine cases than in the trial of canplex. cases. 

Accepting the need to reduce the injustices caused by delay, one 

may not asSt:nTle that all programs to reduce delay are just. Delay reduc

tion programs can produce injustice. Crash programs which ignore basic 

due process or force quick decisions on courts without adequate deliber

ation time do not result in just dispositions. Iiljustice often results 

Where an attempt to reduce delay fails to take into account the concen

tration of the active cases in the hands of a few lawyers. Justice is 

not served by forcing an unprepared lawyer to a quick trial. A regular 

one year delay cannot be reduced to six months by a crash program which 

ignores the capacity of the lawyers and judges in the system to absorb a 

larger number of trials in a short period of time. Delay reduction is 

nore canplex than identifying causes and writing a prescription. The 

cure must carne over t:i.roe with increments moni toredeo be sure that un

desirable settlements are not be~g made and that unprepared lawyers 

are not forced to trial. 

More has been done in the past several years to understand trial 
. 

court delay than in all history fran the time that man began to complain 

of the law's delay. More particularly the Law Enforcement Assistance Ad

minis,tration has initiated and financed several major efforts to reduce 

the delays nonnally associated with the courts. 3 

3. LAW ENFO~ ASSISTANCE ~ISTRATION GUIDE FOR DISCRETION
ARY ~ PROGRAMS, ,LEAA GUIDELINE MANUAL 4500.1G (1978) (Court Deiay 
Reduction Program, ~d. at 43) (hereinafter cited as LEAA MANUAL). " 

- 2 -

" The National Center for State Courts reporting on its broadly based 

national study in September of 1978 concluded ~at the conventionally 
. 4 

advocated cures for court delay had little or no effect on such delay. 

Applying court statistics drawn fran many courts across the nation, the 

report recorrme.nds a managerial solution, after asserting, that delay is 

largely a product of the "legal culture" of a given canuunity, rather 

than a product of schemes of calendaring cases or court organizational 

structures. 5 

The American Bar Foundation in a report by Raymond Nirrmer, inde-

pendently supports the view reached by the National Center staff. The 

Nirrmer'report concludes, without mentioning a "legal culture, n that there 

is little motive for change in the crllninal justice system and that re

fo:rm is possible only when seen by the principal actors to be in their 

, d' 'd 1 ' 6 ill ~v~ ua mterest. 

Whittier College School of Law concluded at the end of a one year study 

that the presence or absence of certain critical factors in a particular jur

isdicti,on tended to reduce or increase delay. 7 In their report, the staff at 

Whittier delineated these factors in seven ba'sic areas, 8 finding' evidence for 

their conlcusions in a canparison between Mul tnanah C01.mty, Oregon and four 

other metropolitan counties. The evidence showed that delay was present 

or absent depending on how each of these factors varied. 9 . The Whittier re-

4. T. c.HURCH, A. CARLSON, J. LEE, T. TAN, JUSTICE DELAYED (1978) 
(hereinafter cited as JUSTICE DELAYED) • 

5. See generally id. 

6. R. NIMMER, THE NATURE OF SYSTEM CR.\NGE (1978) (hereinafter cited 
as NIMMER). 

7. E. FRIESEN, J. JORDAN, A. SUIMJNEITI, ARREST TO TRIAL IN FORrY
FIVE DAYS (1978) (hereinafter cited as ARREST). 

8. Id. at 42-52. See notes 39-43 and 45-46 infra. 

9. See ARREST, supra note 7. 

- 3 -
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port set up a structure, which could be used in any court to isolate the 

occurrence of delay and the actors involved in each phase of the Ii ti

gation process. lO 

The Law Enforcem:mt Assistance Administration financed a second 

phase of the Whittier study to test whether the adoption of some of the 

specific roothods of the faster courts would reduce the delay in i:4e slCMer 

courts. This report records the findings of the second phase of Whittier's 

study. 

B. PHASE I RESEAKlI 

During Phase I of the project (1977-1978) the Whittier staff made 

a detailed study of the felony case process in Multnanah County (Port

land), Oregon. They documented the procedures and described the insti

tutional relationships without evaluating the impact which anyone part 

or relation might have upon the system. 11 Judge Alfred T. Sulm::metti, 

who took a sabbatical leave fran his duties as Circuit Judge in Multno

mah County to work with the Whittier staff, provided the entree into 

the system. Having participated in the developnent of the system as 

Presiding Judge and Chief Cr:i.roinal Judge he was able to identify and 

describe the critical factors, which in his judgment played a role in 

reducing delay.12 

The details of these critical factors were disclosed and the Whittier 

staff was made familiar with the minute detail of their perceiVed effect 

in Multnanah County. Anned with this detailed view, the Whittier staff 

surveyed four felony processes in diverse locations -- Montgarery County 

10. Id. at 15-16. 

11. ARREST, supra note 7 at 4-14. 

12. See notes 39-43 and 45-46 and accanpanying text infra. 
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(Dq.yton) , Ohio; Dade County (Miami), Florida; Providence County, Rhode 

Island; and Harris County (Houston), Texas. They studied each of the 

counties on the basis of the significant detail they discovered in the 

Multnanah County system. They recorded the felony processes and" the 

relationships in the system. They particularly noted the differences 

that existed, i.e., whether the factors deemed critical in Multnanah 

were present in the other counties. 

The di versi ty of laWs, populations, systems, and relationships in 

each of the locations surveyed were:. clear fran the dOCl..lrreI1tation.
13 

Further, the organizations of the courts differed as did their methods 

of calendarin~. 14 Despite these wide differences, hCMever, the presence 

or absence of the Mul tnanah County variations' on the critical factors 

was easily noted and the prediction justified that it would be possible 

to replicate these variations in each of the jurisdictions. 15 

C. PHASE II RESEARCH 

With the agreement of the courts in three of the counties and of 

half of the judges in the fourth county, Phase II of the project began. 

The main objective of the project was to replicate to the extent poss

ible the Multnanah County variations in the experimental courts and to 

measure their effect upon delay. To implement the project and to ob

serve its progress, two IreIIlbers of the Whittier staff visited each 

court for at least three days each nonth. During these three days, 

the staff noni tored the status of the variations and sampled the 

13. ARREST, supra note 7 at 25-41. 

14. Id. at 34-41. 

15. See generally ARREST, supra note 7. 

- 5 -
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infonnation to detennine. whether trial delays were being reduced. 

The results of the experiments have been encouraging and infor

mati ve. There proved to be a considerable difference between accept

ing the experiment intellectually and installing it as an operating 

demonstration. The principal finding of the study, in addition to the 

clear conclusion that felony court delay can be reduced, is that 

change in litigation processes must be approached slCM1y and incre

rrenta11y.16 Delay can be reduced through application of sound tech-

niques, but successful application requires an ongoing attention to 

administrative controls which is not generally present in the insti

tutions that make up the felony case process. 

There was an irnpressi ve reduction in the arrount of delay., In 

each of the courts studied the median time to a jw::y trial was reduced 

by at least 25%. In two of the courts the t.:ilre was reduced by nearly 

50%. To test whether this was a manipulated result the pending cases 

were aged in 30 day categories. In each instance, the cases pending 

over 120 days were reduced while the time to trial was improved. 

In the early rronths it was alroc>st impossible to get the necessaJ.'Y 

infonnation without constant sampling. The necessary data prescribed 

in critical factor six
17 

was not ~~ar1Y available in any of the 

experimental courts. Despite the existence of canputer based case in

fonnation systems within each court pystem, the basic infonnation needed 

by the Whittier staff was available only through manual operations. 

Much of the time in the ear1y:m:>nths was therefore devoted to organiz-

ing IQa.nual infonnation systems which could produce the necessary infonnation. 

16. See generally pp. 72-77 infra. 

17. See note 45, infra. 

- 6 -

Once the Whittier staff had established an infonnation gathering 

process it proceeded to evaluate the progress ~ the separate judicial 

systems. No court had adopted all of the Mu1tnanah County variations 

on the critical factors, but at least two of the courts experim::.rited with 

each of the factors. The absence of the adoption of all the factors by 

each court made it possible to make cross canparisons between courts, 

which enriched the value of the research. By canparing subsystems of the 

18 h' . ht . process, as had been definE.'Cl in the Phase I report, rouc l.IlSJ.g m-

to felony process operations was gained and is reported here. Most sig

nificant1y, the staff was able to find techniques for controlling the 

application of a particular variation on a critical factor in one court 

and replicating it in another. As the exper:i.rrenting courts solved prob-

1ems, the cross fertilization of the staff in their reports to headquar

ters made imp1errentations possible which had not been perceived in the 

limited exploration of Phase I. 

Of particular value was the existence in three of the courts of 

basically individual assignment systems, which ~ere quite different 

from the central assignment system in the node1 court. Techniques which 

could be studied only in other central systems could be studied in their 

wide variations in individual assignment systems. In one court eight 

judges operated with respect to the critical factors in eight differ

ent nodes. The variations in result were striking and though they gen

erally supported the importance of the critical factors, they also sug

gested sane of the variations in application reported be1CM. 

Variations were recordable and observable not only fran court to 

court and judge to judge, but also fran time to time in the same court. As 

18. See generally ARREST, supra note 7. 
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the adoption of one technique produced favorable results the courts 

adopted others. They becaIre experinental. By the end of the project, 

no court was operating in the way it operated at the midpoint, let 

alone at the beginning. 

The substantial variation among four systems had its dysfunctions 

in tenus of research. The variations in rules and documented pro

cedures were easy to follow but the subtle changes in relationships 

were not so easy to eval uat..e. The legal, political, social, and 

economic relationships surrotmding the systems and subsys·tems of the 

court were altered in the process. The study staff had neither the 

tirre nor the ability to identify and describe the p='.Isonal and in

stitutional changes which caused the results noted here. It is 

sufficient that the behavior which these changes wrought can be 

recorded for further speculation by behavioral scientists. 

SCl'!re of the results are inconclusive because they have not been 

sustained for a sufficient amotmt of tirre for us to judge their lasting 

effect. One court will be nonitored for an additional three nonths 

and two of the others for at least a year. The steady' improverrent 

since the middle of the project year indicates a high probability 

that the results will endure. 

- 8 -

II 

A DELAY MANAGEMENT PROGRAM 

If the Whittier staff were to pick one ftmdarnental finding of 

its year of study it would be that delay is not reduced by identifying 

the causes and prescribing a rational program for a cure. The staff 

experience in the several countie.s during the twelve nonths i.rmediately 

past led to the conclusion that change is, however, possible if a 

sensitive and thorough approach is made to the people in the system. 

The combination of factors discussed in the section on change accurately 

reflects the difficulties encountered in noving from knowledge to action. 

Contrary to the pessimism of the Nimrer report, the Whittier ex

perience found the participants willing to accept changes that did not 

necessarily work to their own selfish interest. Though not pervasive, 

a certain element of professional pride is present in the courts which 

can be harnessed to control delay. This finding does not, of course, 

contradict the Nim'rer finding but it does perhaps soften it. The re

duction of delay does generally work for the benefit of all of the 

participants except the defendants and even for defendants when they 

are proven innocent rrore expeditiously. 

The Whittier experience found a willingness, even an eagerness, 

in many system participants to perfonn effectively. The nost ccmron 

imped:i.rnent to change is not selfishness so much as a deeply ingrained 

defensiveness about the status~. This defensiveness is usually 

expressed in a detailed rationalization of why delay is actually good. 

Typically, responsible leaders of the canmunity suggest that "there 

is nothing wrong with six rronths to trial if the defendants do not 

want to be tried" or "we will not have any private trial bar if they 

- 9 -
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cannot get paid for keeping their clients on the street; you have 

to be practical, if a lawyer does not have tiIre to get his fee, the 

state will have to IX!ly the expense of the defense." The rational-

izations are endless and usually strident when verbalized. They 

generally indicate an underlying dissatisfaction with a perfonnance 

they cannot see how to improve. 

The existence of expensive studies and even nore expensive ccm-

puterized' info:rmation systems in the major metropolitan courts is 

sarre indication of the willingness of the courts to try to inprove. 

Unfortunately, however, the recent influx of nonies to pay consultants 

to advise prosecutors, defenders and courts has. left the courthouses 

strewn with reports and little change. While millions have been spent 

on informa.tion systems, little of the info:rmation has been used and 

rrost of it is excessively complex or ill designed to assist in making 

basic management decisions. 

Perhaps by design, but nore by inadvertence, the Whittier team 

in its attempt to study and dOCl.lIt'eIlt delay reducing programs has 

identified a direct approach to controlling the forces . which cause 

" 

concepts by all of the actors in the system and make possible the 

design and inplementation of a delay reduction program. The fol

lowing sets forth a proven program: 

I. Identify and describe the content and sequence of necessary 
court events. 

l~ Identify the due prqcess events. 

2. Identify the control events (decision and nonitoring 
points) • 

. ,3. Iqentify the preparations and the tiIres necessary for 
the preparations to make the event successful. 

II. Measure the n6rrnal tiIre interval between events. 

III. . Determine the age of the inventory of cases in appropriate 
tiIre spans. 

IV. Identify the relationships of the actors with respect to 
, the significant events and their preparations. 

, V. Convene the princ.;i.pal actors and present the above per
specti ve on the system. 

vr. Organize task groups to work on identifiable pmblems ~ 

VII. ~ovide staf~ assistance to the task groups. 

VIII. Develop and present to the principal actors standards and 
goals which can be reached within available or obtainable 

delay. For lack of a better l~~ it is called a Delay Management re$Ources. 

Program. IX. ~inforce with info:rmation the accanplisl1rrent of the goals. 

Many people have experienced the frustration which results fran 

returning to an old envirol11reI1t after an inspiring training program 

to find the people left behind unimpressed with the newly discovered 

(+C';:lceptS. Without application valid concepts are soon lost. Many 

others have experienced the frustration connected with a lack of 

implementation in plans well made. The management program outlined 

and explained below may help to bring about an acceptance of new 

- 10 -

"Identify and describe the content and sequence of necessary events. 

The signif.icant events in a delay reduction program are those necessary 

for due process or ,for controlling the progress of cases through the 

system. ,r.t::ist due process events can and should be used for control as 

well as due process. A hearing held to determine probable cause should 

.be used to plan for and schedule the next event. If counsel is needed 

to prepare for the next event the occasion should be used to assure the 

- 11 -
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presence 0f counsel. Notice should not be sent, it should be given 

at the event. The event is thus defined by its purpose and its 

effectiveness evaluated in terms of accomplishment of the purpose. 

The preparations needed to make these evp~ts successful need 

to be identified. The events usually fall short of their purpose 

for want of preparation, not purpose. 

Measure the nonnal tirre interval between events. The system 

as it now exists can be approached in terms of its necessary events 

and the tirre it takes to have them occur. The description should be 

limited to the normal processes of significant categories of work. 

The bizarre case, thou.gh it may need special attention, is not the 

subject of analysis and design for routine operations. By knowing 

nonnal tilre intervals of the principal case flows of a system, the 

preparation tilre necessary can be judged and realistic tilre limits 

set based on the necessary tilre for preparation. 

Detennine the age of the inventory of cases in appropriate tirre 

spans. Normal tilre lapses between necessary events are rreaningless 

if there is an accumulation of cases which do not reach these events. 

An aged inventory of cases in t~ spans appropriate for the process 

tells how the cases are rroving or not rroving toward the necessary 

events. In a sumnary sense , it tells whether the system is building 

backlogs within a generally even flaw. 

Identify the relationships of the actors with respect to the 

necessary events and their preparations. All of the relationships, 

fran' la\vyer-client to sheriff-witness, need to be described in terms 

of the actions they take or do not take which may affect the orderly 

processing and preparation of cases. The way in which lawyers are 

- 12 -

ab~e to rreet their clients, the relationship of the chief judge to 

the trial judges and, every other activity having an inpact on case 

flow should be examined and described. This must follow the identifi

cation of the events and preparations since it is the events and pre-

para,tio:r:swhich are being described. 

In effect, this step defines the culture and its inpact on the 

progress of the cases. Again, the nonnal or routine relationship, 

not the unusual, is sought. 

Convene the principal actors and present the above perspective 

on the system., When tirre and human relationships are graphically 

exp~essed, they leave a lasting inpression on the principal actors. 

Prosecutors, police chiefs, judges, adrrrl.rlistrators, clerks, defenders, 

sheriffs, etc., confronted with longer than necessary lapses of tirre 

in their sphere of operations quickly becare interested in finding 

solutions. For the rrost part, they see facts displayed which had 

not occurred to them. The results are inspirational to sc:::v:oo and 

therapeutic to others. The usual results are action on the perceived 

problems. 

Organize task groups to work on identifiable problems. In many 

instances the perceived problems exist where two of the organizations 

rreet. Work does not progress, preparations are not made because each 

institution is waiting for the other to act. Task groups are assigned 

to attack these problems and are asked to report. 

Provide staff assistance to the task groups. Meet with the groups 

on a weekly or rronthly basis. Gather data about the effectiveness of 

events and the preparations necessary. Emphapize the need to develop 

subsystem communication links; to have internal rronitoring,statistics 

- 13 -
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which rreaSure progress; to have feedback to their operating personnel 

with respect to successes achieved; to reward productive behavior. 

Task groups tie the system together at the ~rking level. 

Develop and present to the principal actors standards of perfonuance 

and goals which can be reached with available or obtainable resources. - -- - - -- -- .=..;.:...:::.;=== ---~ 
All subsystems should be examined in the light of the overall operations 

of the system. Once the subsystem changes are assimilated, standards 

and goals must be adopted, but they must only be adopted when the rreasure 

for accomplishment can be defined in adV?nce. 

Reinforce with infonnation the accomplishment of the goals. The 

infonnation defined in the beginning as indicative that goals were being 

attained must be collected and organized to show the success which is 

being reached. Negative results are, of course, necessary when good 

results are not being attained. The progress must be genuine if it 

is to last. When the goals are being reached, the highest elements 

of professional pride appear and spur on the acti vi ty which produced 

the results. 

In many respects the foregoing appears mechanica1'and manipulative. 

If the process is conducted in a ,mechanistic way it will undoubtedly be 

rejected by the people in the system. In complex problems systematic 

rrethodology is necessary. When applied with sensi ti vity, a genuine 

appreciation of the importance of each individual doing their individual 

part, the rrethod will not be perceived as rrechanistic. The approach is 

more a check list of necessary activities than a process. A thorough 

approach to solving problems in complex processes makes necessary such 

reminders that there are many parts which affect' the system. 

- 14 -
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To assist in the accorrplishment of the foregoing tasks, the 

Whittier staff has designed a basic diagnostic instrl..Ir:rent to cover 

the first four steps. It contains in part tables to be carpleted 

and in part check-off lists. The appended form (Appendix A) is 

intended to illustrate the organization of the nateria1 collected, 

not to serve as a ~rking fmIn. The space necessary to describe 

the relationships in the system takes pages rather than small spaces. 

The sequence of analysis represented by the fonn has proved to be 

helpful, as has the notation system~ 

- 15 -
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III 

CRITICAL FACI'ORS AFFIRMED AND SUPPLEMENTED 

A. CRITICAL FACl'ORS REI.;1:SITED 

The Phase I report identified the following factors as critical. 19 

1. The Organization for Making Policy Decisions 

2. The Organization of the Court for Case Processing 

3. The Method by which Case Inventories are Controlled 

4. Use of Arraignments for Control 

5. The Existence and Enforcerrent of Operating Standards 

6. The Existence and Use of Infonnation Available to Monitor, 

Control and Evaluate Program Perfonnance 

7. The Resources Available for Execution of the Control Program. 

At the conclusion of Phase I, the Whittier staff had identified 

the variations on the critical factors in four courts: Montgarery 

CountYr Ohio; Providence and Bristol Counties, Rhode Island; Dade 

County, Florida; and Harris County, TexaB. In varying degrees the 

courts had agreed to adopt principal parts of the Multnanah County 

program and to collect noni toring infonnation which would indicate 

whether delay was being reduced after the adoption of these pgrts. 

In addi tiO?, each of the sites studied agreed' to allow the Whittier 

staff to visit for three days eaCh rronth to study and advise with 

respect to the critical factors being evaluated. 

The results of the regular visits tended to confinn the via

bility of the seven factors as critical. More significantly the 

study deronstrated that substitutions could be made in the speci.., 

fic Multnanah County solutions within the general framework of 

basic factors. It is the Object of this section of the report to 

delineate the relative significance of the several variations. 

19. ARRESl', supra note 7, at 42-52. 
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1 h :15 Mak ' I' " 20 , . T e Structure or mg Po lCY DeC1S10ris. In ltS 

Multnanah County fonn this factor included l'ronthly meeting of the 

judges as a board of judges; a planned agenda which was resolved at 

the meeting; minutes of the meeting published wi thin seventy-two 

hours of the meeting and a coordinating council of the principal 

actors in the system who would similarly meet and record the 

results. 

There can be little doubt that the Board of Judges must meet 

regularly as indicated and that a 9,Ontinuing rrechanism must exist 

for the resolution of inter-organizational problems. The year's 

experience indicates further refinements of these conclusions. 

Understandable statistical infonnation must be fed back to 

the Board of Judges and the coordinating Council. Without the 

infonnation, the Board and the COlIDcil can becane debating so-

cieties, defensive about perceiVed shortcanings nore often can-

pounding their ignorance than shedding light on the litigation 

delays. In several instances during the experiment the meetings 

of the Board of Judges slowed rather than enhanced the reduction 

of delay because c'~' the misconceptions which were later corrected 

by accurate, well-c,,:-ganized reports. 

20. ORGANIZATION FOR DECISION MAKING 
A. Board of Judges 

1.11 Board of Judges meets at least once each nonth 
1.12 M:eting with advanced agenda 
1.13 Agenda resolved at the meetings 
1.14 Includes report of conpliance with adopted standards 
1.15 Minutes are distributed within 72 hours of meeting 

B. Coordinating Cotmcil 
1. 21 Organize a coordinating cotmcil of criminal justice 

system decision makers 
1.22 Coordinating council meets once each nonth 
1.23 M:eting with advanced agenda 
1. 24 Agenda resolved at the meeting 
1. 25 Minutes are distributed within 72 hours of meeting 

Id. at 43. 
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. 21Th 
The Organization of the Court for Case Processlng. e 

detail of this factor included a recanmendation that there be a 

21. ORGANIZATION FOR CONTROL 
A. Felony calendar Judge 

2.11 One of the judges regularly sitting in criminal 
cases must be placed in charge of the felony 
criminal procedure 

2.12 Select an administrative officer responsible to 
the Felony calendar Judge 

2.13 The Felony calendar Judge should hold the Admin
istrative Officer responsible for collecting and 
reporting the information prescribed in VI below 

B. Felony Courts Conmittee 
2.21 Appoint a conmittee of three judges who regularly 

sit in criminal cases to consult with and advise 
the Presiding Judge and the court on matters re
lating to the criminal process 

2.22 The carmittee should meet weekly to study information 
indicating compliance or noncompliance with adopted 
standards 

C. Central Arraigrurent Procedures 
2.31 Intake of cases into the felony court controlled by 

the Felony calendar Judge 
2.32 The Felony calendar Judge holds all arraignments on 

felony information and indictments before assigning 
cases to a particular judge for action 

2.33 All scheduled procedures in criminal cases held as 
sch~uled unless postponed by the Felony calendar 
Judge 

2.34 Holding facilities available near the Felony calendar 
Ju:1ge 

2.35 Conference rooms available within the secure area 
near the Felony calendar Judge 

D. Bail Review and Investigation Staff 
2.41 Appoint bail review and investigi;~'::ion staff to serve 

the felony court 
2.42 The chief of the bail review and investigation staff 

reports to the Felony calendar Judge 
2.43 The bail review and investigation process serves both 

the intake and felony court 
E. Counsel for Indigent Appointments 

2.51 Appointrrent of counsel for indigent felony defendants 
in the intake court is under the control of the felony 
court' 

2.52 Through public defender or approved lists counsel is 
designated at the' earliest possible time after arrest 
to continue throughout the whole process 

2.53 Information regarding the work-loads of attorneys 
assigned to represent indigents is regularly made 
available to the :E'elony calendar Judge ' 

Id. at 43-45. 
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presiding judge of the felony calendar assisted ,by an adminis-

trator responsible to this judge and that there be a ca:mri.ttee 

of the court dedicated to this process. 

Several variations on this earlier conclusion seem to be 

possible. If the presiding judge of the whole court will take 

on the day to day responsibility for the felony case flow 

assisted on a regular basis by the court administrator, there 

may be no reason to have a felony presiding judge. The poss-

ible loss of attention to other divisions would need to be 

examined inLhis arrangement, but the attention of the pre-

siding judge to the details of a particular calendar is ther-

apeutic. 

The staff had experience in one court with a divided re

sponsibili ty over felony case flow. Though substantial pro-

gress was made, the organization did not function at full ef-

fectiveness until the control organization was clarified. 

The problems created by the initial division were finally re-

solved by a camnittee nearly nine rronths after the initial 

atteJ.upt to organize the case flow was initiated. 

A weekly meeting of all of the judges sitting on crim

inal matters appears to be ideal. A few minutes of discus

sion backed by accurate reports tends to reinforce the will 

of the judges to do what is necessary to meet their adopted 

standards. 

- 19 -
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3. c:ase Inventory Control. 22 Early and continuous control 

of felony cases has been an accepted nonn of court calendar 

management for several years. A management program designed 

to apply this nonn was set forth in Phase I. In two of the courts 

studied during Phase II a change was made fran the traditional 

bifurcated felony process (through a lower and superior court) 

to a direct filing of the case in superior court. In both in

stances de.lay was reduced as a result. 

Multncmah County accanplished much the same result by rron

itoring the filings in the lower court. But there was always 

a question as to whether this was an undue interference with 

the action of the lower court. Direct filing in superior court 

appears to be a better method of dealing with the early control 

problem. 

The delays which occur before the case is filed in a superior 

22. ORG.2\NIZATION FOR CASE INVENTORY CONTROL 
A. M:mitoring the Procedures in the Intake Court 

3.11 Felony charged cases received a felony court 
number at the tirre they are' first charged 

3.12 The felony case headquarters is no:tified by 
name of all cases charged' as felonies 

3.13 The felony case headquarters receives weekly 
reports of felony cases status pending under 
intake court control 

3.14 The presiding judge of the intake court rreets 
weekly with the Felony calendar Judge to review 
the status of cases exceeding the established 
standards 

B. Arraignnents Scheduled 
3.21 When received by the felony headquarters cases 

are se~ for. arrai~t within three days 
3.22 cases m which the mtake court binds over for 

felony trial receive an arraignment tirre and 
date before the hearing is adjourned 

3.23 Fel0t;y cases. which may be indicted by a process 
outslde the mtake court re~i ve notice of the 
scheduled felony court arraignment at the tirre 
of th~ first intake court hearing (subject to 
being withdrawn .tf not indicted) 

Id. at 45-46. 

- 20 -

" o ) • 

court can be brought under control by organizing a subcamlittee of 

'. 
the Coordinating Council to deal with these delays. Since the delay 

is often caused by failure to get a lawyer at the early stage, par

ticular attention must be paid to this problem by the corrmi ttee. 

Substantial success was achieved by helping the police to solve re-

source problems which were interfering with orderly processes. 

4. Arraignment as a Control point.23 The least adopted 

23. ARRAIGNMENl' WITH CONl'ROL 
A. Standard Arraignment Procedures in Felony Court 

4.11 Trial counsel available with their trial 
schedules 

4.12 Counsel for indigent reviewed against case 
type standards 

4.13 Prosecutor delivers to the defendant's at
torney a copy of the (a) indictment/infor
mation; (b) police report; (c) names and 
staternents of witnesses known to the pro
secutor 

4.14 Court enters a not guilty plea 
4.15 Court advises defendants that failure to 

appear for conference is a felony and bail 
will forfeit 

4.16 Clerk hands notice of conference and trial 
date to defendants 

B. Future Scheduled at Arraignment 
4.21 Plea discussion conference set for seven 

days hence at particular t:ime and place. 
cases are set on fifteen minute intervals 

4.22 Defendant is required to be present at the 
conference as at any other scheduled court 
hearing 

4.23 Counsel makes complete disclosure of case 
at the conference 

4.24 The judge is not present but is available 
4.25 Pleas of guilty are taken by the Felony 

calendar Judge or substitute after the con
ference when appropriate 

4.26 cases are sent to individual judges for 
sentence 

C. Trial Settings 
4.31 cases are set for trial fourteen to eighteen 

days after the dates set for the plea con
ferences. If cases are individually assigned, 
trials are set on the rrorning following the 
arraignment by the trial judge to whan assigned 

4.32 lmy setting rrore than 21 days from the con
ference setting must be explained by the 
setting judge. 

Id. at 46-48. 
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solution of Phase I was the central arraignrrent. Two of the 

four studied courts adopted central arraignrrents including 

the future scheduling and the exchange of data features. The 

remaining two courts, both operating individual calendars, 

continued to have decentralized arraignments with sa:re of the 

judges using their arraignrrent as a control point and others 

not. Since both of these courts went to direct filing, the 

effect of not controlling at arraignrrent was not measurable. 

In fact, most judges of these courts controlled their settings 

at an earlier date than the arraignrrent on felony charges with 

mixed resplts. It 'WOuld be valid to conclude on the basis 

of this limited experience that direct filing provides an 

even better opportunity to control the process than cen

tral arraignment procedures. 

Based on experiences in the two courts which used it, 

central arraigrment does effectively reduce delay. Criti-

cal to the operation of central arraignment, however, is 

close cooperation between the arraigning judge and the trial 

judges. Any opportunity to release the control gained at cen-

tral arraignment will be lost if the. trial judges or judge 

supervising the conference process does not follow the arraign

ment judge's controls. 
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5. Operating·· Standards. 24 The adopting of operating stan-

dards without a monitoring and evaluation component is ineffec-. 

tive. The info:r:mation canponent of the critical factors is dis-

24. OPERATING STANDARDS TO ProVIDE CONTroL 
A. Assignment of cases for Trial 

5.11 Master calendared cases assigned to a judge 
at 9:00 a.m. on the day prior to trial date 

5.12 Individually calendared cases are reviewed 
for trial on the noming preceeding the date 
assigned for trial 

B. r.btions for Delay 
5.21 MJtions for delay are in writing with reasons 

stated (See Appendix A) 
5.22 MJtions for delay when granted are simultaneously 

rescheduled 
C. MJtions to Suppress or Attack the Infonnation/lndictrrents 

5.31 Motions addressed to the infonnation/indictments 
are made within tv;o days of plea discussion con
ference 

5.32 MJtions are set for a hearing within tv;o days of 
being filed without affecting the scheduled trial 
dates 

D. Psychiatric Examinations 
5.41 Appointrrent of psychiatrist or authorizatiorl for 

psychiatric examination is by notion . 
5.42 Time limits for completion of the examination and 

report (the shortest possible) are fixed at the 
time the notion is granted 

E. Acceptance of Negotiated Plea 
5.51 No guilty plea is accepted except to all charges 

in the indictIrent or infonnation within tv;o days 
of the trial setting 

5.52 Pleas on date of trial are sent back to the Felony 
calendar Judge for plea and to the trial judge for 
sentence 

F. Guilty Pleas by Signed Fonn 
5.61 Guilty pleas are taken by a petition to enter guilty 

plea and an order entering plea (See Appendices B & 
C) 

5.62 Defense Counsel is responsible for advising the de
fendant in clear language as to the contents of the 
fonn and to certify sane 

ARREST, supra note 7, at 48-49. 
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cussed below.
25 

Without regard to the rronitoring problems, the 

courts were generally reluctant to adopt the short time frames ad-

vocated in the Phase I report. Each of the participating courts 

did adopt and, within the lim:i. ts of loose continuance policies, 

carry out the standards adopted. For many diverse reasons the 

courts studied were reluctant to enforce the time lim:i. ts adopted. 

The reasons given were as follows. 

a. The court was too busy to reach the matter if it 

were not continued. 

b. The private attorney had to be given time to collect 

his/her fee. 

c. Conflicting engagements of counsel had to be 

acccrcmodated. 

d. Lab reports were not canplete. 

e. The defendant was undergoing a psychiatric examination. 

No court adopted in its totality the structured conference con-

cept used in Multnanah County. One court and many individual judges 

adopted the requirement that there be a conference and noni tored its 

occurrence. No court or judge enforced a plea cutoff date on a 

regular basis. This will be dis~sed below26 as a problem in change 

and in understanding the dynamics of the system. It is sufficient 

to note here that no court has attcq.ned the low continuance rate 

on the trial date which was achieved in Multnanah County. This 

result leads to the conclusion that the absence of a plea cutoff 

dat~ consistently causes delay. 

Enforcement of time standards and continuance control are 

25. See pp. 49-53, infra. 
Id. at 51-52. 

26. See p. 32, infra. 
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two sides of the same coin. The judges and t..~e lawyers are not 

convinced that it is in their joint or several best interest to 

reduce delay. In fact, defense counsel are thoroughly convinced 

that it .is in their best interest to delay cases. The resolution 

of this as a problem in tight enforcerrent of continuance policies 

is not realistic. 

27 
6. Availability of Case Flow Information. None of the 

27. STATISTICAL INFORMATION FOR CONTROL 
A. . Information about the Inventory 

6.11 Total cases charged in intake court 
6.12 Total felony cases disposed in intake court by 

(a) no probable cause found; (b) guilty plea to 
a lesser cause; (c) dismissals or not proceeded 
against 

6.13 Total cases advanced to felony court 
6.14 Total cases filed in felony court 
6.15 Total cases disposed"in felony court 
6.16 Age of pending cases in 30 day intervals 
6.17 Breakdown of cases by significant characteristics 

pending nore than 60 days ' 
6.18 Separate listing of fugitives in the inventory 

B. Information about the Process (Weekly, z.t>nthly, Quarterly) 
6.21 Caseq ddlsposed by jury verdict 
6.22 Cases disposed by dismissal 
6.23 Cases disposed by plea of guilty 
6.24 Cases disposed by judge trial to a judg:rrent 
6.25 Cases plead after trial oammenced 
6.26 Cases plead after trial commenced 
6.27 Cases continued at trial date 
6.28 Reasons cases continued at trial date 
6.29 Cases continued for conference 
6.30 Reasons cases continued for conference 

c. Age of Cases fran Arrest 
6.31 M=dian time to jury trial 
6.32 Median time by judge trial 
6.33 M=dian ti.rre to infonnation/indictm::nt 
6. 34 M=dian ti.rre to arraignrrent 
6.35 Median time to conference 

D. Percentage of Dispositions 
6.41 By jury verdict 
6.42 By judge trial 
6.43 By plea of guilty 
6.44 By dismissal 

Id. at 49-51. 
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courts studied in Phase 'II had the necessary information at 

the beginning of the study. A large portion of the study time 

was spent collecting and organizing data into a usable fonn. 

In view of the many millions of dollars spent on court 

information systems it is sad to note that the basic managerrent 

information needed to control case flCM is not being generated. 

The section of this report dealing with infmmation refinerrent 

and uses deals ll'Ore e<::nq?letely with this subject. It is to 

be noted here that the presence of reliable, understandable in

formation is the beginning point of delay reduction. The 

effects of several of the other factors, such as Boards 

of Judges, Felony Calendar Judges and Court Administrators, 

vary with the reliable information available. The enforcement 

of standards and the analysis of problems are dependent on an 

adequate information system. To a large degree the study staff 

found it necessary to install manual systems to get the neces-

sary case managerrent information even though expensive auto-

mated systems existed. 

The information prescription" in the Phase I report proved 

to be necessary to the managerrent of the systems. In addition, 

information about certain ancilliary processes had to be col-

lected. Delays within the prosecutor's office and police de

parbrent were made the subject of special studies. This resulted 

in an internal ll'Oni toring system in these agencies. 
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7. Resources to Support Control. 28 The study did not in

clude a general evaluation of court resources. . Only those re

sources which made up a part of the control system were analyzed. 

The absence of resources for control is a long tenn problem 

not easily solved. The annual budget cycle alone makes solutions 

slow. Space requirerrents in already inadequate facilities are 

even nore difficult to deal with. 

Notably, the lack of conference space in court houses 

slCMS the process, the lack of trained personnel to collect 

information cripples the effort and the lack of psychiatric 

examiners restricts a portion of the process. Many other re-

source problems were identified in the systems studied but they 

were too idiosyncratic to include here. The critical need is 

for the analytic capacity in the system to separate a proce-

dures or standards problem from a resource problem. 

28. RESOUR::ES TO SUPPORl' CONTroL 
A. Space for Felony Headquarters 

7.11 Felony Calendar Judge's co1ilrtroom adjacent to 
holding facility 

7.12 Conference rooms in the security area near Felony 
Calendar Judge's court:.roan 

7.13 Boom in jail to conduct psychiatric examinations 
B. Prosecution Personnel 

7.21 Experienced prosecutor, with authority to decide, 
assigned to plea discussion 

7.22 Prosecutors assigned immediately to argue notions 
7.23 Prosecutor assigned in advance of trial date to 

cry the case 
C. Psychiatric Examinations 

7.31 Psychiatrists appointed from an approved list of 
those willing to conduct examinations in adequate 
jail facilities 

D. Counsel Appointrrent System 
7.41 Public Defender adequately staffed/or 
7.42 An organized system of private defenders adequately 

compensated and supervised to assure an available 
group of experienced defense counsel 

Id. at 51-52. 
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B. FACl'ORS OF IDST SI~IFICANCE 

Several delay producing phenomena seemed to persist in all of 

the systans studied. The principal camon denaninator of the sever

al systems was the basic AnglO-Arrerican approach to the adversary 

resolution of disputed facts. The adversary processes in the several 

courts studied were by no theory identical, but their similarities 

made them subject to a unitorm solution. The dysfunction of guilty 

pleas and dismissals on the day of trial has plagued courts for 

many years. The identification of a workable solution to this prob

lem is a basic result of the current effort. 

The identification of delay-producing behavior and procedures 

within the several systems studied by making a lIDnthly inventory of 

the original critical factors in each court revealed the boundaries 

of this particularly tenacious problem. First, resistance by the 

prosecutor to the discovery of his case (which is alnost always achieved 

before the trial begins) led to delay-producing maneuvers by the de

fense. secOnd, plea discussions are usually held in the hallways 

without an opportunity for the defendant to know what is gOin<:!,on 

or to participate intelligently in the process. Third~ plea negotia

tions, which occur in one form or' another in every court, were held on 

'the day of trial preventing the court from effectively scheduling trials. 

The recurrence of these problems in each system in allrost the 

sarre form has pranpted the Whittier staff to suggest a basic approach 

founded on substantial experience in Multncmah County, Oregon. This 

solution has three principal elerrents: 

(1) Disclosure by the prosecutor at the time of arraignrrent 

(2) Structuring, the plea negotiation conference, and 

(3) Establishing a cutoff date ~or pleas. 

Disclosure at the tiJre of arraignment. The purpose of dis-
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clo,pure at the arraignment is to avoid the need for a fonnal 

rrotlon being filed by the defense counsel. The, prosecutors, 
" 

of course, argue that there is no Obligation on their part to 

disclose at arraignment, and that they would much prefer that 

counsel for the defendant be required to file a formal lIDtion 

pursuant to the te:r:ms of their discovery rules and statutes. 

Studies conducted by the Whittier staff in systems where the 

prosecutor follows this rigid policy showed that the application 

of the policy results in a delay of at least ten to fifteen days. 

This delay is quite unnecessary and in fact often works to· the 

prosecutor's detriment as time is lost in getting the facts to 

trial. 

It is becaning increasingly clear that the prosecution is 

going to have to disclose the principal evidence in its case 

at sane time in the criminal proceedings and that the few ex

ceptions to pretrial disclosure do not apply in the bulk of the 

cases. 29 The court should require full disclosure at arraign

IreIlt subject to the prosecutor's lIDtion for an exception. Such 

a requirement gives the defense counsel an opportunit.y to eval

uate the testirrony which the state ha.c;; accumulated against his 

client and permits him to discuss the case lIDre intelligently 

with his client who, in many cases, may have been lying to him 

about the facts surrotmciing the camri.ssion of the crime. 

Experience indicated that minimal disclosure at the tiJre of 

arraignment should include the following dOCl.lITeI1ts: a copy of the 

police report, the names of the witnesses that are knCMll. to the state 

at that time, statements which they have made, and the statarent of 

29. The basic exceptions involve the protection of ~ ~es~es 
from intimidation and are rarely involved when fonnal rrotion 1.S 

made for discovery. 
- 29 -
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the defendant if he made one at the tiille of arrest. 

Sare . prosecutors, when faced with the above requirerrents,. ac

knCMledge that disclosure a.t arraigrJm3l1t will reduce time fran ar

rest to trial but argue that there should be reciprocal disclosure 

by the defense counsel. To the exf.::ent mandatory defense discovery 

can be kept within constitutional limitations, the defense counsel 

should be prepared to make disclosure at the plea negotiation con

ference. Additionally, the state should be prepared at the plea 

negotiation conference to divulge the names and statements of any 

additional witnesses which they have acquired since the date of 

arraignrrent. 

Structured plea negotiations. Every criminal justice system 

has a fonn of plea negotiation. But if the plea negotiation is left 

without structure, it will take place in the coi'ridor of the court

house immediately before trial, by telephone conversations on the 

eve of trial or even during trial. No crllninal justice system can 

hope to dispose of cases wi thin tolerable delays if it persists in 

having a high proportion of its guilty pleas occur on the eve ~f 
. 

trial. A structured plea negotiation conference supervised by the 

court tends to avoid these last nUnute settlerrents. The structured 

conference results in a savings of lawyer time because it occurs 

on a specific date and at' a specific time on that date. The time 

and place is not left to the discretion of the attorneys, and the 

defendant should be present. The conference serves a basic justice 

function and needs to be brought under control by the criminal jus-

tice system. 

In a structured ronference both attorneys must be prepared to 
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di$~s their case. The district attorney and defense counsel, know

ing that they must face each other in a schedul¢ conference a short 
, 

period of time after the date of arraignment, will prepare for the 

event. If the pretrial conference is scheduled to occur too long after 

the arraignment, the attorneys return to their respective offices, set 

the file aside and forget the case until it is called for a new purpose. 

When, however, the conference is set a week or ten days after the arraign

ment, the lawyers rerren\ber the basic facts and are able to deal with 

them without further review. 

For the conference to be meaningful the prosecutor must have re

viewed' his fiie in every detail and be prepared to make an offer. It 

may be that the case requires the prosecutor to announce at the plea 

bargaining conference that the state is not willing to reduce the charge. 

This forces the defendant to plead guilty to the charge in the indict-

ment or go to trial on that charge. If this is the case, the judges 

should insist, and a court rule should be adopted which will prohibit 

the prosecutor fran reducing the charge on the day of trial. If there 

are valid and extenuating reasons for permitting a late plea to a reduced 

charge, a late plea should only be permitted upon a shCMing by the prose

cutor in open court with a reporter present that there is a gcxx1 reason 

why the plea could not have been taken on this basis at an earlier time. 

In Irost of the cases, the prosecutor, after reviewing his 

file, will reach an early conclusion that a plea to a lesser 

charge is warrant~. He will disclose this infonnation to the 

defense counsel and his client at the time of the plea negotia

tion conference. A court rule should be adopted which pro

vides that the defendant has no Irore than five judicial days 
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follCMing the plea nego.tiation conference in which to advise the 

prosecutor of his decision to accept or reject the offer. 

CUtoff Date for Pleas. In the event that the prosecutor I soffer 

is rejected by the defense co\IDSel, the case should proceed to 

trial upon all the charges in the indictment. It is not an unfair 

practice for the court to establish a cutoff date for acceptance 

of pleas. It is accepted by everyone in the system that anyone who 

has a difficult decision to make will delay making that decision 

as long as he can. A cutoff date for the acceptance of the offer 

made by the prosecutor forces the defense counsel and his client 

to make a decision wi thin a rea.sonable time. It does not eliminate 

the day of reckoning, it simply advances ft. It also penni ts 

the court system to make maximum utilization of its time by 

penni tting the rrore precise scheduling of cases that are going to 

1:>~ tried. 

Despite prevailing views of defense counsel to the contrary, 

under this structured system, the defense attorney also benefits. 

Many courts average rrore than 10 laywer appearances to dispose of 

a case. With a structured conference the lawyers are required to 
.. 

carne to the courthouse only three times in the vast majority of 

cases; for a first appearance at the time of arraignment, for a 

second appearance at the plea negotiation conference, and for 

a third appearance on the day of triaJ.:. 

One of the courts studied provides an illustration of hCM 

str:ucturing these three basic concepts into a court system oper

ates under an individual calendar system. There the judges 

adopted a procedure Which provides that disclosure is made at 

arraignment, and a not guilty plea is entered by the court on 
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behalf of the defendant. In addition, s~ crucial dates are 

set at the arraignment. First, a negotiation conference is set 

seven days from arraignment date. Second, a scheduling conference 

is set for seven days from the plea negotiation conference. 

This second conference is to be before the judge to whom the case 

has been assigned, under a blind assignment system. This procedure 

provides that the cutoff date for accepting the offer made by 

the prosecutor at the pretrial conference is the same as the scheduling 

conference date, which is fourteen .. days from arraignment. At 

this scheduli?g conference several decisions are made. Ini-

tially, a date is set for the filing and argurrent on any rrotions 

that intend to be filed by coun.~3eL Also at this time, guilty 

pleas are tak.en in the event the df~fendant elects to accept the 

presecutor I soffer. Lastly ~ a t:' •. al date is set for fourteen to 

eighteen days from the conferen', At this writing it appears 

that 80% of the pleas are occu..c-.dng at the conference and that 

the delay is the least of all of the courts studied. 

The primary purpose of the court system adopting rules which 

incorporate these three basic concepts is to provide an orderly 

p~\)Cess which will tak.e the guilty pleas and dismissals out of 

the system at an early date. Unless this is done, the judges 

must resort to the old and counter-productive system of having 

to overset their dockets to canpensate for the guilty pleas which 

are E'..xpected at the day of trial. This oversetting results in a 

loss of judge time, attorney time and certainly the loss of the 

time of witnesses who must appear not knCMing whether the case will 
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be processed out of the system on the lIDming of trial. 

This last observation is lIDre important than is scmetimes 

recognized. The cost of unused witnesses is substantial. A 

Chief Judge of one of the studied courts advised the staff that 

in 1978, $183,000 was paid to police for overtime where they were 

called to testify. He estimated that lIDst of this time was spent 

by police who had been subp:::>enaed to appear at the courthouse 

for trial only to find that the defendant pled guilty on the 

lIDming of the trial. When cases are not structured and are per

rni tted to float in the system until the day of trial, there is a 

major loss of time and expense. The system loses its appearance 

of justice and its public support. This is especially true with 

the lay witnesses who have been subpoenaed to appear for trial 

at a specific time only to find when they arrive at the courthouse 

that the case has been processed out by m::!ans of a guilty plea 

and their services and testiIIDny are no longer needed. 

.. 
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C. "UND~YIN~ :FACI'OR: ,THE SOCIAL-LEGM.-POLrrICAL CULTURE 

The Phase I study by the Whittier staff con~trated on the 

critical factors affe~ting felony ~ourt delay as identified by 

particular behavior which tended to reduce or increase delay. 

The staff as they worked in the several courts during Phase II 

(1978-l979) noted the underlying causes which made many of 

these factors critical, Le., the 'established culture of the 

courts. 

In its report, Justice Delayed, the National Center for State 

Courts identified the chief cause of delay as the intransigence 

of the legal ~ture.30 A careful analysis of the problems encom

passed under this label would indicate that it is much lIDre than a 

"legal" culture. Th eeds d t' d e n an a tltU es which make change diffi-

cult in the litigation process are as much social, political and 

econanic as they are legal. The Whittier staff identified many di

verse factors which need to be perceived and delineated on a nore 

precise basis if they are to be dealt with effectively. 

Econamc relationships. The financial well being of prac

ticing lawyers is a constant factor in felony court delay. Each 

court studied allowed sane delay to pennit the retained lawyer 

to get his fee. Conversations with practicing lawyers suppOrt the 

belief that without sane delay the client or family or friend 

cannot pay the necessary fee. It is accepted by all in the systems 

that a disposition" no matter hCM favorable, before the fee is paid 

will make the fee uncollectable. It need not be noted b.~t 

imprisoned clients seldon pay fees. It may well be a signi-

30. JUSTICE ~D, supra note 4, at 54. 
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ficant variable that courts with the least delay have the highest 

rate of representation by government c-anpensated counsel. 

Political relationships. In most of the states studied the 

judges must stand for election at regular intervals. To be "filed 

against" 31 in the election is considered highly undesirable. 

Judges can be punished for running an efficient court by being 

filed against. The expense of campaigning is usually raised 

fran lawyer ccmnittees who then have a right to the only favor 

a judge can regularly give, Le., a continuance. 

Politics goes much deeper than the judge-lawyer relation

ship. Clerks in the calendaring process often make up the list, 

A case left off the list is as effectively continued (delayed) 

as one Which reaches a judge decision. Clerks who Cf.ile their 

allegiance to a political party or to a particular sponsor can 

delay cases indefinitely in a loose system of scheduling. Even 

in a tightly administered system "intentional II inadvertence, a 

misfiled card or a lost file can take a case out of order with 

little probability of a personal consequence .. 

Social relationships. As often 'as not the, pressure on the 

clerk or judge to continue a case is social rather than politi-

cal. Social opportunities for the clerk moving in the profes ... 

sional circles frequented by lawyers are many. The special atten-

tion of lawyers is used in all parts of the system to get the 

fa,,?r which makes the lawyer's life easier and, nore :important, 

the clients stay on the street longer. For many practitioners 

31. In states where judges are elected, lawyers will file to 
run against them as a way of disciplining their administrative 
behavior. 
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the" use of their social and political contacts to keep a client 

on the street is more :important to their incane than their ability 

before judge and jury on the merits. 

Lawyer relationships. The one aspect of delay lIDst assuredly 

a product of the legal culture is the lawyer's exercise of ccmi ty 

. tcMard his fellow lawyer. ,"Today the other fellow needs a delay, 

tcmorrow, I will. I cannot afford ,not to agree today." The judge 

who remembers well the times when for reasons quite unrelated to a 

fair disposition, he needed a delay becanes a party to the ccmi ty 

and the delay is granted. 

Trading relationships eXist in all organizations. It is :impor

tant to be aware of them and to attempt to control their dysfunction

al aspects. Clerks who ignore the needs of the system in response 

to social, political or econcmic pressure should be placed in posi

tions where they have notl:1i,'1g to trade. Central arraigrnnents and 

other central calendar controls are a response to the need of the 

court to prevent judges fran exercising their discretion in favor 

of a f~ lawyers. Individual assigrnnents avoid the judge shopping 

which is often aided and abetted by clerks who manipulate lists to 

help lawyers get before particular judges. 

In the long run, the solution to dysfunctional trading' within 

the system must be faced directly. The sense of ownership of the court 

objectives which carnes only fram prolonged management effectiveness 

is the solution. When the i:centives which encourage support to 

the system are strong enough to counter-act the incentives which 

weaken the system, control over caseflow will care without structural 

attempts to avoid the trading. 

The Whittier staff, at least in the short period of time which 
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they observed, noted that several programs can be made to work. 

Court "Family" Relationships. In a speech before a national 

conference in St. Louis, Judge Samuel Gardner, Presiding Judge of the 

Detroit Recorders Court, explained an :ilnportant fact which is supported 

by the Whittier research. The court family, i.e., the support staff 

which works regularly with a particular judge, is going to encour-

age the judges to take any action which will increase the probability 

of an early tennination of the court day. Where the system allows 

the staff to leave the building when the judge adjourns for the day, 

the staff will have great difficulty finding lawyers, witnesses, 

jurors, etc. after lunch. Even where staff must stay until closing 

hours the pace of the work diminishes and social contact increases 

if the judge's \'lOrk does not develop. 

As a result of the above noted staff propensity, a case flOW' 

which depends upon personal support staff for its pace has a built 

in dampener. Experience in several of the individually calendared 

courts, however, indicated that a counter force is possible. When 

the supporting staff is made to feel responsible for the rate of 

trials and dispositions, the pace often quickens. The judge who asks 

his staff regularly, "Hav are we doing?" often develops a spirit 

which keeps the flow of cases moving. One judge has a sign on the 

back of his entry door which shows the team's monthly disposition 

and aging data like a box score. This judge has the most current 

docket on the court. 

Short of the incentive brought about by pride in accanplishment" 

the courts seem to operate most effectively when the monitoring pro

cess is independent of, personal staff. Both the return of clerks to a 
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central office when they are not working in the courtroc::rn and the 

assignment of work which for trial personnel is more onerous than 

trials, have resulted in a diligent pursuit of trials. 

It should of course be recognized that the endurance of court 

reporters is a limiting factor in the length of a trial day. Long 

trial days and proportionately longer transcripts with less time 

to produce them catch up with the court and restrict its activity. 

Pooling court reporters tends to resolve this difficulty but the 

trauma. of separating the judge fran his reporter may be more dys-' 

functional than the probler:'(. 

- 39 -

--



- ~-- - ~~-- -- - -~-----------------

"', \ f
-·· 

IV 

THE COUNI'IFS STUDIED 

The Whittier staff approached each court with the attitude that 

by systemically identifying areas of excessive delay and suggesting 

controls which would reduce these delays, they could assist each court 

with irrproving their systems. The staff avoided suggesting standard 

solutions for the problems identified. Each jurisdiction responded 

uniquely to the analysis presented. Changes which occurred were the 

product of local initiative. The canparisons which are made in this 

report are the products of identifying particular factors which seem 

signifi~lt and which appear from previous research to be present in 

each jurisdiction. The staff made no attempt to insist upon any solution 

in a particular jurisdiction. 

The several counties involved responded to staff suggestions in 

different ways but the overall results were as follows when the 

statistics are developed on a cammon basis. 

ARREST TO TRIAL LAPSE TIME* 

1st Quarter Last Quarter 

Studied Courts 233 days 144 days 
HARRIS 

All Courts 239 days 170 days 

DADE 212 days 80 days 

ProVIDENCE 435 days 147 days 

M)NTOOMERY 114 days 76 days 

* Several adjtlstrrents have been made to reflect major differences 
in defining lapse time. Where known, delay caused by unavail-
ability of the defendant has not been included. . 
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ACl'IVE CASES PENDING MJRE TiffiN 180 DAYS 

Begin First Quarter End Fburth Quarter 

HARRIS* 2,602*** (18 Judges) 

DADE 861** 
(12 Judges) 

PROVIDENCE 2,063 (4 Judges) 

M)NTGOMERY 
76 (3 Judges PrE) 

* Over 120 days rather than 180 in Harris County. 
** Estimated fran sources differing as much as 20%. 

930*** 

327 

805 

55 

*** Adjusted to reflect canparable data by taking .6 of actual. 

Each of the counties studied varied in the programs they \~pplied 

to achieve the above results. The following sumnarizes the basic 

characteristics of each COtmty and the rrore significant changes. 

A. HARRIS COUNTY, TEXAS 

Harris Cotmty is a rapidly growing COtmty with a population just 

over 2,000,000. The general jurisdiction court is divided into t\\O 

parts sitting separately in Civil and Criminal (felony) matters. The 

felony court had 17 judges during the first quarter of the sttrly and 18 

during three quarters. Two additional visiting judges sat regularly in 

annex court taking urgent jail cases when ready for trial. 

Cases are assigned to the individual jtrlges at the tirre of a. case's 

first court appearance. In the last quarter of the study the jtrlges 

took full responsibility for the cases directly after arrest, abandoning 

a traditional bifurcation of the process. 
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The judges elect an a&n.inistrative judge annually. They have a 

court administrator who answers to the Board of Judges but in day to 

day operations v.Drks directly with the administrative judge. 

Each judge has a case coordinator whose resp::msibility is to .keep 

track of the cases pending before the judge and, under standards and 

procedures set up by each judge, to schedule the cases for appropriate 

hearing. No two judges manage their case flow under identical pro-

cedures. 

The prosecutor assigns three assistants to each judge on a re-

latively long term basis. The number one assistant is in charge and 

handles the rrore difficult cases. The second handles the bulk of the 

difficult cases and the third is in a semi-learning status v.Drking the 

rrore routine cases. 

Each judge appoints counsel for the indigent off of a relatively 

short list of attorneys of varying ability. An attempt is made to 

match the experienced lawyer with the difficult cases. There is no 

public defender system. 

The prosecutor indicts from fifty to sixty cases per judge per rronth 

after a screening process which is under the supervision of an experienced 

assistant. 

Seven of the original seventeen judges participated in the study. 

The eighteenth judge, taking office in September, joined the study ~s 

his case load developed. 

The jtrlges m:et regularly to make decisions about matters of general 

administration. 

The study program was presented to the judges at one of their 

regular m:etings. Seven of the judges agreed to confer regularly with 

the study staff and to review the information that was developed to 

- 42 -

, 
t 

,) 

'/ 
'\ , 

identify the causes of delay in ea~ of their individual courts. Each 

of the judges in the study responded to staff discussions by making one 

or rrore changes in their operations. During the study period, the court 

changed from a bifurcated process to direct filing of felony cases. Sev

eral of the judges who did not agree to participate pennitted the staff 

to study their operations in detail. 

Four of the judges of the court operated with consistent expedition 

over the period of the study. 'lWeI ve of the judges both improved their . 

t:i..rre to trial and lowered their pending case load during the period. All 

judges improved by reducing the number of pending cases. 

AcrIVE CASE lOAD 

Least r.bst All Judges 

Jmm 1978 144 417 4,499 

December 1978 82 328 3,879 

June 1979 82 359 3,708 

It would be difficult to describe in detail the procedures which 

separate the rrost expeditious courts frorn the least. The principal 

characteristic of the court (Judge) rroving rrost quickly to trial is the 

creation of unequivocal expectations about the process to'a plea. The 

prosecutors in the expedited court make their best offer early and 

maintain that offer or a less desirable offer as time passes. The c0-

ordinator works with the lawyers and the judge to maintain certainty 

about the scheduling of 'the cases for trial so that the false hopes in 

the case are dissipated early and consistently. 

In a second court (Judge), with equally effective practices and 

equally impressive expedition, the judge and coordinator work to get 
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cases ready for trial and to trial without continuances. It is expected 

that if a case is not reached on the day scheduled, it will be reached 

within a few days thereafter. The coordinator keeps infonred as to the 

settlerrent probability of all cases about to reach trial so that there 

are seldOOl any surprises on the rrorning of trial. 

In a practice unusual in an individual calendar court, the judges 

often team up and take cases for trial rather than have them go off the 

trial list. In fact, this teaming effort may account for much of the 

progress which was made during the study. The practice was occasional 

at the beginning of the study and ccmron by the end. 

B. ProvIDENCE AND BRISTOL COUNTIES, RHODE ISLAND 

Providence and Bristol Counties include just over 600,000 people. 

The Superior Court for the counties functions as a single unit in the ' 

Providence County Court House in Providence. The Superior Court is a 

statewide court of general jurisdiction. The administration of the 

Superior Court is under a Presiding Justice who has a life-time ap

pointrrert: fran the Governor. Th . cumben e ill t, Florence Murray, took the 

position just before the project started. 

The court neets each rronth to consider matters of concern to the 

whole court. The court is served by an ~rienCed court administrator 

who during the course of the study assl.ll1l:rl full responsibility for 

scheduling the felony cases. 

Four Superior Court Justices are regularly assigned to the Providence 

felony calendar. They take all matters from arraignment through final 

disposition. Preliminary matters are conducted by District Judges acting 

in the traditional role of magistFates. The District Courts are separately 
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administrated with the traditional bifurcation of the felony process. 

The accusation process is internal to the Attorney General's Office. 

The Attorney General of Rhode Island is responsible for all prosecutions 

in the state. The incumbent took office in January of 1979. 

M:Jst indigent defendants are represented by the Public Defender 

who also operates on a statewide basis. 

The diagnostic period in the Providence County Court House led to 

several conclusions: 

1. Delay in felony cases was excessive at each stage of the 

process. Police, prosecution, courts and defenders each 

thought the others were the cause and there was' no awareness 

in the system of where delays were accumulating. 

2. The Superior Court Scheduling Office was confused about its 

role, responsibility and authority. 

3. The information available to the court did not include basic 

system monitoring capacity_ 

4. There was little expectation that when an event was scheduled 

to occur, it IDuld occur. 

With the limited, systemic problems identified, the Whittier staff sug-

gested the convening of a Coordinating Council and a superior Courts Jooges' 

Meeting for the single purpose of exposing the extent of these problems. 

Presiding Justice Murray convened a jointrreeting of a Coordinating 

Council jointly and the superior Court Justices. As a result, three 

corrrnittees were created to IDrk on subsystems of the criminal process, 

i. e., arrest to arraigrurent, arraigrurent to pretrial, and pretrial to 

trial. One rronth later, the comnittee reported sdlutions and proposed 

solutions to major delay problems. 

The approach adopted by Presiding Justice Murray upon the reccmrenda-
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tion of the conmittee "JaS in two parts: first, to set standards for new 

cases and rronitor them on a short schedule; second, to review the older 

cases on a systematic basis by calling them up for status hearings, and, 

when fotmd triable, to set them for an il1lrediate trial. 

Initially several problems developed. New cases continued fram the 

first trial setting were assigned to an unm:::mi tored status tmtil the 

problem was recognized and corrected. Pretrial conferences of the new 

cases were not being held as scheduled because one or both counsel failed 

to appear. Minor discipline was invoked and the problem disappeared. 

The absence of nonitoring infonnation led to the creation of a 

manual data collection and reporting system which, within a thirty-day 

period, helped to identify problems that might have continued longer. 

On the recc::mrendation of the study staff I the Superior Court agreed 

to set a standard for nonthly dispositions of 292 per nonth until the 

backlog was conquered. During the study the court averaged 362 per lIDnth. 

The substantial progress made during the past year has been the 

result of the several participants in the process working together. No 

other major m=tropolitan court has accomplished as much in the relatively 

short period of tine involved. 

Still to be implerrented, with substantial success anticipated, is 

a system of written continuances notions and a provision for a plea cut 

off tim: in the process. When these programs are established, Providence 

County could reach belCM the 60 days arrest to trial tim:. which would make 

theirs an example for others to emulate. 

C. DADE COl:NI'Y, FLORIDA 

With a I:X>pulation of about cm.e and one-half million, Dade County 

is the largest court district in Florida. It operates under unified ad-
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ministration with the Cotmty Courts and is subject to the administrative 
"-

directives of the Chief Judge of the Circuit Court. 

The Chief Judge is elected annually by the Circuit J\Xlges and 

presides over a court of 51 Circuit Judges and 31 County Judges. 

The felony cases are individually calendared as filed with the 

cases assigned for all purposes to a Circuit Jooge. At mid year (in 

January), after M experiment with direct circuit Court filing into 

two of the court departlrents, all felony cases were directly filed in 

Circuit Court. 

Twelve judges sit regularly in felony cases. A criminal division 

administrative judge presides over the administration of these judges. 

They meet regularly to discuss overall managerrent of the criminal felony 

division. 

The courts are served by an elected clerk who has assigned a 

chief deputy to oversee the clerk's function in the felony division. 

The clerk's office works with the Court Administrator's office in the 

collection of data. 

The courts participate in a catputerized (::rirninal justice infor-

mation system which is currently undergoing redesign. 

Progress in Dade County has been substantial. Chief Judge CcMart 

has taken a personal interest in each of the problem areas discovered. 

Working directly with Judge M::>rphonios-Gable, the Administrative Judge 

of criminal, several basic changes were made which reduced felony delay: 

1. Direct filing in the Circuit Court reduced delays by about 

thirty-six days. 

2. The collection of reliable data led to an active Ironitoring 

of cases approaching speedy trial dismissal. Weekly reports 
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nCM cover the subject. 

3. Information system redesign, essential to long tenn effecti ve

ness in the court, is partially canplete. It was identified 

as a critical problem in December after ITR'lCh of the infonnation 

provided was recognized as unreliable. 

4. Exces!'ili ve arrounts of time consumed in discovery motions by the 

defense were reduced by persuading the prosecution to increase 

routine discovery. Still rrore can be accomplished in this area. 

5. Screening by the state's attorney has been increased. A new 

state's attorney recognized the need and proceeded diligently 

to this end. 

6. The elected County Clerk, Richard Brinker, becane directly in

volved in the project by assigning William Stoiloff, an ex

perienced public administrator, to work on the felony court 

process. funthly statistics covering essential areas of the 

court's activity are now available. 

The existence of infonnation which later proved to be unreliable 

distorted early efforts to inprove the system's perfonnance. The con

ditions nCM exist for making substantial headway in all areas of delay. 

D. ~ COUNTY, OHIO 

funtgarery County operates under a bifurcated felony process and 

with individual calendars tmdifferentiated as between civii and criminal. 

There are b\elve Ccmron Pleas Judges, three of which cover probate, 

juvenile and darestic, leaving nine to deal with the general civil and 

criminal ~rk. Based on caseload analysis, the criminal work takes 

ju:licial tine equal to the tine of approxirrately three judges. 

, 
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The Ccmron Pleas Court neets regularly to consider problems of 

"" general administration and is presided over by a chief jooge who is 

elected to the position by his peers. 

The incumbent, Chief Judge Carl Kessler, initiated the current 

project efforts by asking the Whittier staff to participate. He, along 

with his Court administrator, Joseph Greenwood, has provided the con

tinuing attention that has made the substantial progress possible. 

The Whittier staff, working with the court leadership, started 

the year of study by placing excessive demands on the system. As a 

result, managem:mt efforts were dissipated across too wide a spectnnn. 

As the project progressed, suggestions were limited to a few accan-

plishable goals and the court was able to bring the whole system along 

with its ambitious management program. 

leadership played an important role in the funtgcmery County 

progress. Judge Kessler convened a coordinating ~cil and worked 

with it effectively to attain specific results. The council served 

to provide communication linkage not only for delay reduction purposes 

but for other managerial needs. 

funitoring of the procedures in the intake court was initially 

a problem but subsided as the mechanisms for regular ccmmmication 

were created. 

futions for delay, which were initially made orally and without 

recording reasons, are nCM, with rrost jtrlges, made in writing and 

with stated reasons. 

A cutoff date for rrotions has been established and is enforced 

with some consistency. 

Operating standards have been 'idopted which, each rronth, are 

rrore nearly Iret. MJnitoring of the standards is not yet adequate 
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due to delays in the developrent of an adequate reporting system. 

M::mtgcxrery County, as can be noted fran the above statistics, 

started fran a lTOre current position than the other courts studied. 

As a result its progress must be Irea.sured in smaller increrrents. 

It is lTOre difficult to reduCE~ delays already in partial control 

than to attack the uncontrolled. Much recognition is due to the 

MJntgarery County leadership for undertaking to refine a system 

which was already operating rrore eJq)editiously than lTOst of the 

systems in the countl:y. 
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ANALYTIC 'IOOI.S 

The Whittier staff, in its role as consultant to each of the 

courts, employed a variety of techniques which helped to fcx::us on 

particular problems and develop workable solutions. These included 

(1) the use of system rates for both diagnostics and planning, and 

(2) subs~stem analysis to provide necessary concentration of ef

forts. 

1. System Rates 

Based on substantial experience in studying court statistics, 

it is generally accepted that the relationships in the systems, 

and consequently, the rates of flow through the system; change 

slowly and are generally predictable. As a consequence, simple 

mathematical :rncXlels can be applied which aid in tmderstanding oper

ational characteristics of the system. 

Over a period of years, rrernbers of the Whittier staff have 

applied a general formula to estimate backlog and d~lay. The for

mula has, when carefully applied, proved to be quite reliable. 

Its utility is in the ease with which the basic infonnation can 

be gathered. 

The follcMing infonnation is necessary to use the fonnula: 

1 Ann 1 f ' l' t' , , f' , 32 • ua 1 1ng ra es 1n S1gn1 1cant categor1es 

2. J.ury trial to disposition rates for the significant categories 

3 •. The number of judge days available to the courts (nonnally 

220 days per judge, but SC'lOOt:i.rres less) 

4. The average length of jury trial by significant categories 

5. The number of active pending cases by significant categories. 

32. Significant categories are not the sa:rre in all jurisdictions. 
They must :rreet the tests of statistical significance to be useful in 
this context. 
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For general purpose planning, the significant categories may 

be as broad as felonies, rnisderreanors, small claims , civil tort, 

civil contract, juvenile, donestic and probate. Up to a point, a 

refinenent of the categories beyond this will usually provide a 

better result .. (dividing felonies and rnisderceanors into smaller 

categories in the past has not proved useful because the sub-

categories used have not proved to be statistically significant). 

The annual jtrlge tlire needed to dispose of any given signi

ficant category can be derived as follows: 

Jury Trial Rate x Average Length of Jury Trial x Annual Filings 

Exarrple: 

550 

.1 x 15 hours x 800 filings 

550 

= 2.2 judges 

The "550" is one-half of the 1100 professional hours in a judge's 

year, Le., 5 hours tlires 220 days. Studies of professional time sup

port the five hour day as the effective chargeable tlire of a professional 

in an eight hour day. 33 The total hours (1100) is divided by two to 

reflect the effective trial time of a judge available at \rork, Le., 

a jooge is available for trials about one.,..half of the time. Pretrial 

conferences, sentencing, notions, chambers \rork and administration 

consurre the other half. Though it has not been carefully ~ocumented 

there is considerable reason to conclude that judges who con-

sistently spend nore than half of their time in trial are not 

33. See generally AMERICAN BAR ASSOCIATION STANDING COl'<MITI'EE ON 
ECX>NOMICS OF IAW PRACTICE, O. L:wis, R. M::Alpin, r.x:x:KEI' CONrnDL (1965). 
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. k 34 
perfo:rming other duties necessary to the disposition of thel.r war • 

The court backlog can similarlY be canputed baSed on 'the above 

information. Backlog as defined here is the number of cases in 

any significant category which cannot be disposed of by the court 

within tolerable delays.35 The definition of "tolerable" is a policy 

If the legislature, for ~le, provid,es for the disquestion., 

missal of felony cases 90 days after arrest if not otherwise 

tried or disposed of, the legislature has announced a public policy 

that nrire than 90 days is intolerable. 

If one accepts 90 days as an outer limit for felony delay, the 

rredian time to a disposition should be half of ~t or 45 days to 

be tolerable. Felony backlog is thus represented by the following 

fonnula: 

kl - Active - Annual Disposition Rate Bac og - Pending ~~::::...... ~:::£:.::.::;:::.::::::.~--

Cases TolerabJ.,e Delay 

Example: 
800 Annual Disposition Rate 

300 Backlog = 400 Active Pending minus 8 (45 days) 36 

(cases which cannot be disposed 

of in 45 days) 

In the example given" the median time fran arrest to trial 

would usually be six months. The active inventory would turn over 

t.-wice a year.' The cases dismissed or pled short of the rredian time 

to trial and those disposed of at a longer delay would tend to balance 

out. 

. . t' 'connection with weighted case-
34. Several studie~ of Judge. :me ~ rts of these stmies are 

load studies support thl.S conclusl.o~. e repo 
not, however, avai lalJ .... e to the publl.c. 

35. ~ generally N.e.S.C., supra note l. 

36. Forty-five days is one-eighth of a 360 day year. 
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Using the given 1 ' exarnp e agam, a delay program to bring the 

court 'thin Wl tolerable delays would require dis};XJsi tions at a 

highe}:' rate than filings. Assuming a jury trial takes 15 hours 

and a judge has 550 trial hours available, then 2.2 judges can hold 

80 tri.als and dispose of a total of 800 cases. To be able to reduce 

the backlog by 300 would require thirty additional trials or 450 

hours which is . 8 of a judge. Since 2.2 judges can dispose of the 

new f',' , , l_lngS, an additional .8 of a judge would be needed to reduce 

the pending caseload to 100 (no backlog) within one year. 

The fo:anula works to suggest other possibilities. 

the average length of trial could be reduced to 2 days, 

If in fact 

the. j~dge 

years necessary to dispose of the filings would be 1.5. An ad-

ditional ' • 7 of a Judge year \'X)uld wipe out the 300 case backlog 

by holding 30 trials in the three hundred eighty-five trial days 

available. The f nnul o a would o.lso suggest that by increasing the 

number of judges by the equivalent of one-half a judge, the backlog 

of 300 cases could be eliminated in sanething less than two . years. 

It is, of course, possible that trial length could vary or that 

filings could increase or decrease. By monitoring these factors 

nna uctuatlons, the resource allocations and watching for any abno t1 fl " 

could be changed which would accarodate these variables. 

Implicit in application of the fonnula must be a recognition 

that an increase in judge days does not autanatically increase 

the effective judge days. If prosecutors, defense lawyers or 

expert wit'1esses are not available to ac~..:I-t th ' ~Ul~ e e lncrease in 

judge tirre, the output will not increase. Generally speak-
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ing, however, the fonnula is equal~ applicable to prosecutors 

and defense lawyers. They have a personal trial rate and, in rrost 

instances, an average trial tiIre which can be used to predict avail

ability of trial days. Though it would be unusual for them to be 

able to participate in the sane number of trials as a jooge, they 

can be expected to participate in a constant number of trials per 

year. The foregoing is only illustrative and is included to indicate 

tha'!:. the recognition of system rates has proved useful in the diag

nostic and planning efforts of trial courts. 

The Whittier staff, in each of its prescriptions, first 

calculated in tenus of existing system rates the l,X>tential of the 

court to reach the goals prol,X>sed. They prol,X>sed a schedule 

during which it could be reasonably expected that the court could 

be current, i. e., have zero backlog as defined above. Based on 

knowledge of the staffing levels of the prosecution and defense, 

they reccmnended a rate for reducing the backlog consistent with 

all of the capacities in the system or with reccmrended increased 

capacities. 

Of particular fuportance was the definition of the active 

pending caseload. A high proportion of old cases (which will be 

disposed of by dismissal rather than by trial) distorts the trial 

rate as the old cases are dismissed. Experience in several 

courts has indicated that a felony trial rate of 12% of all dis

l,X>sitions may be nomal when the court is current. Backlogged 

courts clearing out old cases often have a trial rate of 5% or 

less. Needless to say the fonnula must be adjusted as the court 
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37 beccrres IIDre current. 

Disposing of old cases also distorts the 50% trial time con-

stant. Holding substantial numbers of status conferences on old, 

marginally triable cases tends to reduce the effective trial time 

of a judge to 40% or less. Thus in 1100 hours of judge time in a 

judge year the trial time may be 450 rather than 550 hours, and 

the anticipated number of trials (with an average trial time of 

fifteen hours) is reduced by seven. 

System rates vary widely across the United States. The average 

length of trial varies substantially from court to court. Trial 

length is, for instance, often directly proportional to the tolerated 

length of voir dire procedures. Trial days of six hours result 

in 20% IIDre trials and 20% IIDre dispositions than five hour trial 

days. 

System rates have proved to be effective tools in planning 

for the reduction of delay. The Nhittier staff relied heavily 

on the application of such understandable system rates to identify 

the characteristics of the system and to propose standards of 

perfonnance which could be achieved. "t'fuen the system was 

explained in terms of specific ratios, times and rates Irost of 

the participants in the systems were able to understand their 

problems better and accept the need to optimize trial time by 

reorganizing their work for this purpose. 

2. Subsystem Analysis 

Many of the delays in the system are caused by a limited 

37. These trial to disposition rates are based on cases, with 1.3 
defendants per case, and do not apply to jurisdictions that report by 
defendants or report cases on the basis of single counts. 
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interaction of a few participants. To concentrate their efforts 

on a narrCM problem and to avoid cortfusion and wasted tiIre the staff 

divided the work into discreet parts and worked only with the 

affected staff. Large coordinating council meetings proved to 

be unnecessary and even dysfunctional when the problem to be ad

dressed C<?uld be narrCMly defined. In scree instances working with 

a few rather than many people prevented anbarassment and defensi ve-

ness which would otheIWise have slCMed the progress tcMard a solution. 

In the Phase I report the "mttier staff delineated six dis

tinct subsystems of the felony case progress. 38 (Preparations 

necessary to make the events which bound these subsystails effective 

were also identified.) During Phase II these subsystems were examined 

and monitored as distinct problem areas. The division of the process 

into the six subsystems proved fran several perspectives to be a use-

ful tool during Phase II. Each of the subsystems had distinctly iden

tifiable actors and relationships which could be isolated and a parti

cular delayed acti vi ty identified. 

38. 
(1) (2) (3) (4) (5) (6) (7) 

FIRST 
ARREST HEARING ACCUSATION ARRAIGNMENT MJI'IONS CXNFERENCE TRIAL 

I-A T B -I-c-I-D-i- E I F~ 
In this model the nl.ID1bered items represent identifiable events 

and the capital letters represent time between events. The events, of 
course, consume tllne but with the exception of protracted trials, which 
are not significant in number, the time consumed by the events is not a 
cr~tical factor in delay. The events are identification points in the 
process which establish boundaries. In each instance the event requires 
same processing by system participants before and after the event. 
ARREST, .§.upra note 7, at 16. 
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Arrest to first hearing. 39 Though there were fEM delays in 

the period between the arrest and the first hearing, problems in 

r:olice department office management were identified and solved by. 

noting a regular delay at this stage. Narcotics cases, for instance, 

were consistently delayed. In one system labo to , ra ry reports were 

o:msistently taking excessive ti.J.re due to inadequate facilities 

for the police lab. The court intervened with t.he government to 

help solve this problem. In the same system, delays in police 

appearances before prosecution officials were reduced by paying 

attention to the duty time of officers. 

First Hearing to Accusation. 40 The study of the period be-

39. A. ARREST AND FIRST HEARING. Between the arrest the following 
processes should take place: 

A.l The sufficiency of the evidence if not screened at the 
arrest should be screened by an experienced prosecuting 
attorney. 

A.2 The police report should be written and reviewed. 
A. 3 cru:rrges should be prepared Sufficient to state the crine 

which has been ccmnitted. 
A.4 A bail investigation should be conducted 
A.5 Eligibility for defense aid should be in~stigated 

ARREST, supra note 7, at 21. . 

40. B. 

B.l 
B.2 
B.3 
B.4 
B.5 

B.G 
B.7 

Id. at 21-22. 

~IRST HEAR:!NG TO ACCUSATION ~ The principal cause of delay 
111 the per~<;rl between first hearing and an accusation of 
the cc;:nPlet~on of the investigation. The follCMing matters 
~~at111g to the investigation often need to occur: 
W~tnesse~must be interviewed. 
Iaboratory reports must be obtained. 
New reports must be written. 
New reports must be typed. 
A fonnel! indict:rrent (or infonnation) must be drafted and 
reviewed. 
Evidence must be organized and revie~. 
legal research must be cacpleted. 
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tween the first hearing and accusat,~on led to several effective changes. 

Police were able to identify and eliminate more than fifty days of 

delay at this stage in one system, and the prosecution consistently 

improved its accusatory review in each of the systems studied. The 

tine spans were so l:ilnited that, in most instances, an average im-

provement of three to five days (out of 20) was considered signi-

ficant. In each case where an administrative queue had fonred in 

the screening process, the delay was shortened by managerial attention. 

Arrest to Arraignrrent. Two of the courts studied faced with 

substantial delays between arrest and arraignrrent in felony court 

(three subsystems) elllninated the lCMer court process altogether 

and proceeded with the direct filing of felony cases in the felony 

court. Early review indicates a speeding up of the process in 

both of the courts as a result of this change. Direct filing can 

~ljminate 10 to 30 days of transfer tine in the system. But more 

important than the saving of transfer tine is the overall effect of 

appoinbrent for the indigent c..'OUl1sel who can stay with the case fran 

beginning to end. 

Ac t · t Arr '. 41 Th . od f . cusa ~on 0 a~gnment. e per~ ram accusat~on to 

felony court arraignment has always been a source of delay. In 

the systems which continued to bifurcate the process, substantial 

delays were occurring at this stage. Notice was the problem in one 

41. C. ACCUSATION TO ARRAIGNMENl'. There is very little reason 
to delay the arraigrurent after an accusation has been 
made. The following procedures are largely clerical: 

Id. at 22. 

C.l The arraignrrent date must be set. 
C.2 The arrangements must be made for a jtrlge and courtroan. 
C.3 The papers must be drafted, reviewed and transmitted to 

the felony COtL~ clerk's office. 
C.4 The persons necessary must be notified of the arraignm::mt. 
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system where the larger number of persons had been released on 

bail pending indic:tment. Notice of the arraignment required 

fran 10 days to two weeks for service. In addition there were 

nore than the usual portion of fugitives developing at this stage. 

The solution readily identifiable by studying this subsystem was to 

give notice of the arraignment at the first hearing and mail 

a cancellation of the notice for those not indicted. Those to 

whan the cancellation was sent seemed always to get the cancellation. 

Arraignm:mt to Conference ~2 ""Most of the delay in the system 

exists between felony arraigrllTel1t and conference. In one court, 

discovery notions are the principal culprit, but in nost courts, 

lawyer conflicts and lawyer economics cause the problem. In another 

court a shortage of public defender personnel coupled with poor 

42. D. ARRAI~ TO PRETRIAL M:Y.rIONS. Delays occur in this 
process in m:my instances because rules of procedures 
require waiting periods between steps in the process. 
Waiting tine is thereby m:mdator:y if notion processes 
are involved. Typical delays are as follows: 

D.l 

D.2 
D.3 
D.4 

D.S 

D.6 

Ten days are allowed after arraigrurent for the filing 
of certain notions. 
Ten OB¥S are allowed to respond to the notions. 
Five days are allowed to reply to the responses. 
A notion is set for hearing ten days after a response 
tine. 
B;'iefs are requested after hearing wi thin a fiXed response 
tile. 

Evidence, if taken, must be transcribed by the reporter 
which is often back logged for 30-60 days (this, even 
though the typing t.irre for the transcript is less than 
one day). 

D. 7 Evaluation of the need for psychiatric and physical exams. 
D.8 Evaluations of the possibility of dispositive notions. 
E. PRETRIAL .r.Ol'IONS TO CONFERENCE. Conferences are often 

not scheduled or controlled. The processing which must 
take place is as follows: 

E.l The lawyers must evaluate the difficulties in their case. 
E.2 The defense lawyer must have a conference with his client. 
E.3 All discover:y must be canplete by either cooperation or 

notion. 
Id. at 22-23. 
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public defender assignnent policy caused the delay. In nost in-

stances the delays were reduced by careful attention to detail in 

the scheduling office. 

Conference to Trial. 43 The usual practice as noted in nore 

detail below, is to' confer about settlercent of cases on the eve or 

norning of trial. The t:i..ne fran conference to trial is, therefore, 

usually not a time in which preparations can be accanplished or 

controls can be involved. When held at a longer t:i..ne before trial, 

lapse t:i..ne between conference and trial is anOllOlously an area 

which should be increased to reduce delay. 

It would be possible to detail nore than one hundred specific 

delay producing practices in the subsystems stuiied arrl nonitored. 

The nost conmon recurring difficulties are the subject of a separate 

section of this report. 44 The important finding for purposes of 

this subject is the workability of attacking the subsystems as units 

of delay. 

By appointing subccmnittees and task forces within the coordin-

ating councils staffed by operating personnel from the subsystems, 

alternative solutions for many delays were found. When asked to rep...")rt 

43. F. 

F.l 
F.2 
F.3 
F.4 
F.S 
F.6 
F.7 

Id. at 23-24. 

CONFERENCE TO TRIAL. The delays between conference and 
trial are usually minimal because the lawyers do not 
confer until the trial t:i..ne is upon them. MJst of the. 
processing between conference and trial is in preparation 
for trial as follows: 
witnesses must be found and notified. 
Attorney schedules must be adjusted and plaru;ed. 
In sane cases new trial attorneys must be brJ.efed. 
New physical or Ire11tal examinations must be had. 
Ever:yone must be notified. 
Courtrocm must be made available. 
A judge must be made available. 

44. See pp. 28-34, infra. 
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back within one m:mth, their result was usually a solution rather 

than a report. Thus, focusing on a particular subsystem problem 

and fixing responsibility for its solution proved to be an ef

fecti ve delay reduction technique. 

This conclusion should not be passed without noting that sub

system problem solving is sanetiIt'es dangerous. The propensity of 

the actors in any subsystem is to optimize their own behavior, which 

may be at substantial cost to those who may perfonn after them. 

The avoidance of this suboptimization must be an assigned task of 

the overall coordinating group whenever the technique is used. 

VI 

MANAGEMENI' INroRMATlOO 

As already noted, the Whittier staff concluded that the begin-

ning point for change and one of the critical factors affecting 

delay is the existence of accurate i..l1fonnation about court operations. 45 

It was easy to prescribe the elements of infonnation necessary to re-

duce and control delay based on the infonnation used in Multnanah 

46 Th f thi . f . . COl.mty .. , ' e use 0 s m onnatlon m each of the systems 

studied assisted in bringing about changes which were followed by 

reduced delay. The need for working management infonnation systems 

was clear but rrore than six rronths was required to produce them on 

a routine basis. 

The initial contact of the Whittier staff with the trial court 

led to the discovery that there was little serious concern for infor-

nation with which to manage the court's business. The administrators 

and chief'judges·believed that they understood the problems that 

existed and that they had a fairly good grasp of the munbers involved 

in the rreasurement of the activity in the court. A cursory analysis 

of the operating statistics indicated, however, that there was a 

substantial disparity between this "gut feel" for the statistics and 

actuality. The process by which the several systems initiated and 

developed adequate rnanagement infonnation was a follows: 

First, a sample of critical indicators in the jurisdiction was 

prepared. Specific conditions of the system which indicated operating 

45. See pp. 25-26, supra. 

46. See note 27, supra. 
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characteristics were identified. In several instances this proved 

to be a detailed :review of dispositions, particularly of guilt.y pleas, 

on the day of trial. The inforrPation sarrpled was tested to assure that 

, it represented what was regularly happening. A set of detailed wo,rk

sheets was used to recOl:d the data making it possible to tracE~ the 

source data fran which the infonnation was derived. 

Second, the perceptions of the system participants with respect 

to these conditions which indicated operating characteristics were 

tested. The purpose of this step was two-fold: to detennine the 

accuracy of the perception of systems operations fram the viewpoint 

of the participants and to stir up curiosity. 

Third, the operators were provided with the .i.rrpJrtant infor

mation. By providing them with infonnation that represents a clear 

and accurate picture of specific operating characteristics t:h.l~~y 

recognized the difference between what they perceived the' s~lfsl:em to 

be doing and what it was actually doing. As mentioned in thE~ first 

step, the detennination of statistics relating to dispositi')rps on 

the day of trial served this purpose. Genuine, interest in ·t:.he use 

of infonnation e.nerged. 

With their curiosity aroused, the operators were ready ·to search 
t: 

for rrore. It ~.,as important that they were not Ove:rwheJ.rre(~l':Y the 

data. This was avoided by following through to develop a; i~.:lmple, 

accurate infolrnation system at the manual level. It was t:'.1.e intention 

of this system to highlight the operating characteristics in a simple, 

meaningful way. One individual was assigned the responsibility for 

gathering and assembling this ~fonnation in onler to present it to 

the operators of the system on a regular basis. For the rrost part 
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the data gathering was integrated into the nonnal record keepmg 

functions. This made it possible to be both timely and accurate. 

The study indicated that the infonnation categories which fol

low are needed to support trial court operations. 

Activity levels. This category of statistics is intended to pro

vide basic', profile infonnation related to the court operations. case 

volume infonnation broken down by various categories is a typical type 

of included data. The leveJ,. of breakdown can go fran the very general, 

such as civil, criminal, danestic relations, juvenile and appeals, to 

the substantive sub-categories of cases falling into each of these 

general categories. The type of breakdown depends largely upon the 

use of the statistics and the way they are intended to be reported. 

This breakdown is nonnally made in reference to number of filings, 

pending cases, dispositions, etc. In. this respect it portrays the 

general volume through the system f:ran the viewpoint of throughput 

and inventory. Resource infonnation, usch as the number of visit .... 

ing judge days and the dispositions per judge, is included. 

Another category of data used in this context is that data which 

indicates trends. This category of data would portray the general 

rrovement in levels of court activity, such as increase in filings or 

increase in the number of pending cases over time. This trend infor-

mation is usually kept on a sirnple basis, but is sanetimes adjusted for 

seasonality or unusual occurrences which would affect the level of activity. 

Diagnostic. This type of infonnation is directed 1:.cMards J.denti

fying problem areas in the system. The infonnation collected is in

tended to identify abno:rmalities in the system which would be evidence 

of dysfunctions such as delay. Diagnostic infonnation focuses on the 
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particular stages of prooeedings so that it is possible to test the 

functioning of the system at each juncture. Diagnostic information 

not only serves to identify trouble spots in the system, but also can 

be used for setting goals and standards by which the system can be mea

sured. Typically, in the development of diagnostic information in

tended to Ireasure delay in the system, a realistic assessment of what 

the system is capable of producing can .be fed into a definition o~ 

acceptable time standards for management programs to address. 

Monitoring. Once the system's operating characteristics have 

been identified and an information system developed to support their 

measurement, the operation can be systematically rronitored.The pur

pose of the rronitoring system is to provide in the system a sensor 

which will check performance. 'Ibis information often takes the form 

of lapse-time and interval-time measurements. It is intended to 

check limits and standards built into the system so that when a devia

tion from expected results is identified, it can be passed on in a 

reporting function. 

Control. This area of information systems support is directed 

towards decision making. '!he information that comes from the rroni tor

ing function is directly utilized to assist in bringing the system 

into conformance with the standards that were described. A key e1e-

ment of this part of the information system is a selection. of report 

types and frequency. An exception reporting system, for instance, 

brings to the administration only those matters which need attention. 

'!his element of the information system is structured in such a way 

that remedial action is indicated by the portrayal of the information 

itself. 
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Evaluation. This is the e1errent 'of an infonnation system which 

is often ignored. Evaluation infonlia.tion is particularly :iIC1portant 

in the deve10pnent stages of new programs in that it provides a basis 

for evaluating the remedial action which has been taken. If a new 

program to provide assistance in reducing time fran arrest to trial is 

adopted, ~va1uative data provides the ability to track the success or 

failure of that particular managerrent program. In any change prooess 

it is always important to canpare the results obtained with those pre

dicted and planned for. In this respect, where the initial program 

predicted a reduction in the aItOunt of time fran arrest to trial, the 

starting data is as :iIC1portant as the current data. CatParisons over' 

time measure the effect of the programs if those canpa.risons are designed 

in advance to accomplish that purpose. This element of the infonna-

tion system provides an ongoing reassessment of system progress toward 

identified goals. 
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VII 

CHANGING THE PR<XESSES AND RELATIOOSHIPS 

A. THE CHANGE PR:::CESS, GENERALLY 

As indicated above, current research supports the conclusion 

that felony court delay is culturally :imbedded in the litigation 

process.
47 

Most attempts to change the courts and their related 

institutions to accelerate the felony process have failed. Court 

delay appears to resist each specific solution as the forces which 

would maintain the status quo coalesce to isolate the atterrpt. 

The problem is clearly systemic and persistent. The solution must 

take into account the general characteristics of institutions which 

support this persistence. 

Institutions, especially those of governrrent, are. systems with 

a high degree of stability. They have the ability to absorb a 

great deal of pressure fran outside before they beccme affected by 

that pressure. When their stability is endangered they change only 

for the purpose of stabilizing and only as much as is necessary to 

main-t;.ain their stability. The nonnal path of change is the one which 

offers the least resistance. 

Individuals tend to change either because they do not like 

where they are or what is happening to them; or because they want to 

be sarewh.ere else or have sanething else happening to them, rcore than 

they want to ranain where they are. Both of these reasons require the 

individual to recognize where he is before he becanes interested in 

change. Wanting to be scmawhere else induces a change toward ~thing. 

When individuals do not like where they are, they change away fran 

47. See generalll JUSTICE DELAYEp, supra note 4. 
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scmething. One is a positive reason for change, the other is negative. 

Institutions, as a collection of individuals, change as do indi-

viduals, both for positive and negative reasons, but have further char

acteristics based on their collecti vi ty . Institutions exist for purposes 

and they have goals to achieve those purposes. Those goals are pur-

sued by ~e implementation of strategies. The strategies invariably 

involve individuals performing scme specific tasks. The continuing 

performance of assigned tasks wi thin an institution is the basis of each 

individual's security. The maintenance of the strategy is often the 

goal of the individual. 48 A particular strategy is rrore important to 

the jndi vidual than to the institution. Within an institutional setting, 

the combination of the strategies protects the individual's security. 

As a result, individuals working within institutions tend to maintain 

failing strategies and often abandon the organizational goals rather 

than strategies. Institutional change is thus far rrore ccrnplicated than 

identifying a new strategy and prescribing it. Careful consideration 

must be given to the internal work relationship which will be disturbed 

if a new strategy is to be implemented. 

As is learned fran Machiavelli in !he Prince, resistance to 

change will be met by the full force of those who resist it, yet 

will only be halfheartedly supported by those who support it. 49 

It must be recognized that change in institutions always involves 

risk and is generally a threat. The normal reaction to a threat is 

48. NIMMER suggests that there are infonnal nonns working as well 
as the formal job-task relationships. NIMMER, supra note 6, at 177. 

49. MACHIAVELLI, THE PRINCE (.1532). 
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to defend wi thin the organizational boundaries. Since a change of 

operational tasks destroys the security which each employee has in 

his or her job, the, change to be effective must be presented in a 

manner which minimizes threats and thus minimizes resistance. Change 

can be managed or left to randan occurrence. If the managerrent course 

is chosen, the how and why of change must be understood, and if the 

proper purposes of institutions are to be preserved , constructive and 

oontrolled changes must be produced. 

B. THE PRX::ESS OF CHANGE IN THE COURrS 

1. Special Factors Which Affect Change in the Courts 

There are numerous factors which have an effect or an influence 

on any change in the courts. The following are important: 

(a) The Structure and Character of the Law 

The oourts are a creature and institution of the law; their 

stock in trade is the law, the people who run them and use them are 

men and waren of the law. They are, in short, institutions of, for and 

by the law and they take their character fran the law. Consequently 

they are rigid and heavily dependent on precedents. They are process 

oriented and have a nearly religious belief that stability has an in

herent value. In many ways the law indicates that to stand still and 

be predictable is good, while to change and be uncertain is bad. 

(b) Politics, Big and Small 

The courts are also instrt:u:oonts of politics. Nearly all 

of the people who operate in the oourts are products or appoinbnents 

of the elective process. The courts are a part of the governm:mt. 
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The willingness and the ability to change -- or even the very frame

work in which the oourts think about change -- is by and large defined 

and dete:rmined by the political construct. Nearly every external man

agegerial act of the <rourts reflects its concern for the world of poli-

tics. 

'Just as the external acts of the oourts reflect politics in 

the large, the internal actions of the courts are influenced by the 

politics of the courthouse.' The courts tend to operate Imlch like a 

family business; they have the security of governrrent and the person

al loyal ties of a family-owned organization. Employees take on an at

titude of ownership to a particular task and loyalty ~s more de

pendent on personal relationships than on institutional goals or needs. 

All of this affects the process of change. 

(e) The Judicial S;yndrgre 

The judicial syndrate is used here as a tenn to describe a 

phenanenon which results fran a special kind of interpersonal behavior. 

One could will start this discussion by recognizing four assumptions: 

(.1) everyone is very dependent on feedback fran others to provide a per

ception of one's self; (2) how one perceives himself affects his per

ceptions and, more importantly, his ability to accurately perceive 

reality; (3) judges are generally the center of power in the manage

ment of the courts; and (4) the effective managerrent of change 

requires a rather accurate fix on what is actually happening. It 

follows fran these assumptions that the kind of feedback judges get 
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f on an interpersonal level is critical to the process of change in the 

courts. Unfortunately, it is extrerrely difficult for judges to get 

accurate feedback. OUr legal and social systems make people want 

to please and impress judges. This way of treating judges not only 

affects their professional lives, it often spills over into their 

personal lives. All of this special consideration and filtered or 

guarded feedback takes its toll. Over the years judges may lose 

their ability to get accurate information on a personal level. Their 

antermae simply go bad. The result is that judges often have a 

very inaccurate r.erception of themselves and the world around them. 

It is important for the judicial change agent to recognize the judi

cial syndrome and to help compensate for its effect. 

2. The PrOcess for Effective Change in the Courts 

(a) Creating the Climate 

Change will rrore likely be constructive and controlled 

if addressed on a confident and rational basis. Furthemore, change 

will be more effectively implerrented when the threatening aspects 

of change are reduced. All of this means that the proper climate 

needs to be created and maintained. As noted earlier, change will 

occur only when people are uncanfortable with what is happening or 

when they desire to be scmewhere else. Therefore, before change 

can be accanpl ished, it is necessary to have sane activity which 

creates discanfort or desire. It is obvious that when discanfort 

is the basis for change, people are rroving away fran sanething, while 
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if desire is the basis, they are rroving tCMcll'd sarething. Change 

is much healthier and positive if the focus is on rroving tcMard 

sorce desired outcc:lOO. Finally, it is very important to create a 

climate of trust between the change agent and those to oc affected 

by change. In this regard there is no substitute for ~ and per

sonal credibility. Trust depends on personal relat.i.ansh;i.ps and per

sonal relationships require ti.rce to develop. 

(b) The Importanee of Timing 

As was discussed under Time and Mode of Change, selecting 

the proper time to institute a push for change is essential. There 

are no easy or mechanical rules which can be applied to detennine 

the best time for activities of change. What is important is that 

the change agent knows what things need to be acc.anplished. with 

these i terns in mind it is possible to pick and choose the best rroves 

under the circumstances of the m::rne.nt. It is also imJ?ortant to re

cognize that inaction is costly and that. ~ven though it may not be 

a good tiIre to push for sane change or activity of change, it would 

probably be worse to wait. 

(c) The Keys to Effective and Constructive Change 

It is clear that the process of change is complicated and 

depends on numerous factors. It is suggested here that there are 

several key elements in the process of change in judicial insti tu

tions. If the change is based on rroving tCMard sarething and it is to 

have lasting effects, it is suggested that five elements are neces

sary. They are information, vision, standards, rroni toring and sue-

cess. 

- 73 -



r 
1 

Information is the starting point for constructive change. 

The court must be allao;ed, or possibly forced to knao; what is hap

pening. Accurate information is the basis for discanfort. 50 Through

out the change process, information is the critical management tool. --

it not only answers the questions that management asks, it becxxnes 

the basis and source for those questions. 

Vision as used here !reans the ability to picture a different 

way of operating. As information is necessary to provide a basis 

of disccmfort, vision is needed to provide a basis for the desire 

to move toward a particular outcane. 51 Vision is provided by Great

ing in the minds of the court a framework or set of experiences 

\mch would enable the court to picture a better way of operating. 

Standards adopted for the system are specifically rreasurable 

statements of the vision. Case delay can be reduced to a statement 

as to what the courts should tolerate. The ranges of tolerance be-

o:::.m3 standards and the goal of management is to bring the courts 

wi thin those standards. These standards should be explicit and 

public so that everyone knCMS exa,.-+j.y what the standards are and so 

that everyone will feel uncanfortable when thE'; standards are not 

being rret. 

M::mitoring is probably the Trost critical key to change. It 

50. See also p. 64, supra. 

51. Id. 
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is the process by which managem:nt,ponstantly canpares what is 

taking place with what it has set out as its desired 

results. The very activity of Ironitoring affects behavior. The 

Irost effective change agent is the one who can maintain the trust 

and confidence of the court while at the sarre time making the 

court feel uncanfortable because they have not rret their stand

ards. The art of ll'Dni toring involves knowing what to look for, 

but Iroreover it involves the ability to present the results to 

judges and court administrators so as to make them want to make 

the changes and avoid criticism. 

Success begets success. Success is a very important elem:nt 

of any lasting change. Where change is based on a desire to 

improve, success reinforces the comni t:Irent to improve. Only after 

successful experiences will the court develop the confidence to 

be willing to abandon any institutional stability and to rearrange 

the institutional structure to make the change a part of the 

judicial culture. It is :iJnportant to recognize that every recx:::m

Irel1ded change which requires institutional restructuring needs 

to prove itself with successful experiences before the institution 

will be willing to surrender its stability. Therefore successes 

cannot be transferred, they must be achieved repeatedly and con

sistently. Changing judicial behavior is not a process of quick 

and flashy results. It is rather a process of slao;, steady 

and repeated minor changes. 

The Whi ttiE'I Staff applied these concepts in several ways: 

by sampling to collect the necessary data, by presenting the 
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data to the Boards of Ju::1ges and Coordinating Councils in under-

standable foDllS, by training or orientation lectures which set 

forth alternative rrethods for correcting the deficiencies which 

the data exposed, by explaining and proposing rrea~urable standards 

and by recognizing each success achieved through meeting the 

standards. 

The process of encouraging change within the organization 

was canplex. In each instance the data sanples had to be 

updated for each rronthly meeting. Changes in procedures were 

constant and improvements were attenpted after each visit. 

M:>nthly and quarterly reports reflecting slight but encouraging 

progress were prepared as soon as the data could be found. 

Participants in the control processes were encouraged to 

attend out of state meetings and in particular I if they had not 

already been, to attend the National Judicial College Court 

Management Specialty Session. The results of these national 

forays were dramatic. The participants returned willing to 

apply new vision to their old problems. 

In two courts, orientation programs dealing with general 

case m:magenent concepts were provided to' all of the support 

personnel associated with any part of the case flow. In the 

sane courts, m:magenent orientation sessions were held for .all of 

the j'f.ges of general and limited jurisdiction who were involyed 

in the resistance to the program and who provide a ready acceptance 

of ,'!hat was being done. It appeared to alleviate the fears rrost 
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of the support personnel -- fears which usually accanpany such programs. 

Most significantly it provided a concrete recognition that all of 

the participants in the case flow process are important to 

its effectiveness. 

The adoption of standards for perfonnance took many forms. 

nost instances they \\1Bre reluctantly recognized as being encan

passed in speedy trial dismissal limitations. By the end of the 

experimental period they ~arre genuine goals which were used 

to measure progress. The first reaction was defensive since the 

court info!.1lla.tion showed that rrore than half of all cases were 

exceeding the mandatory limits. ~1hen, however, it becama clear 

that early and constant control would bring the courts into 

reasonable ccmpliance, the reaction was pride. 

The Hawthorne effect of any study is a well kn.CMn phenaoona. 

In 

in research circles~ i. e., the th~g studied tends to improve without 

regard to the particular element changed. In effect the presence 

of the study team collecting and reporting accurate data accounts, 

in sane part, for the improvements which took place. But a 

blind reliance on the Hawthorne effect without experience in knowing 

what to count, when and how to present it has been derronstrably 

ineffective. In fact, counting the wrong things can be dysfunctional. 

Counting dispositions, for instance, without counting trials and 

aging the inventory often builds backlogs of untried cases. Counting 

pretrials, notions, and arraignrrents without noting the disposition 

activity surrounding these imputs leads to massive wheelspinning 

and f€!il or no results. The human behavior studied does change. 

Great care must be exercised to study it in such a way that it 

changes the behavior to produce the' accepted goals of the system. 
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VIII 

IDLE OF THE STATE rn TRIAL COURI' ADMINISTRATION 

State court administration, in whatever fonn, has same ftmction 

with respect to the effective operation of the trial courts. 52 Whether 

perceived as a central service agency, a central office for inter": 

action with other state agencies or a controlling accotmtable 

headquarters, the exercise of its responsibility with respect to 

trial court delay is not clearly delineated at present. 

Exercising general superintending control, Chief Justices and 

Supreme Courts have inposed the method of assigning cases to judges 

within trial courts. 53 They have npnitored individual performance, 

keeping track of hours on the bench, cases tmder advisert'alt and 

nurrbers of trials, pretrials and notions per court. 54 Exercising 

a service function, central administration has provided advisory 

services on calendaring, 55 assisted in the redesign of local record 

k . 56 eepmg procedures and helped to install personnel managerrent pr0-

cedure 57 Exer . . . s. cl.smg rule makmg power, central administration, in 

52. See generally, INSTITUI'E FOR COURI' MlillAGEMENT, STATE OJURI' 
AIMINISTRATIVE SYSTEMS: PERSPECTIVE AND RBLATIONSHIPS, DENVER (1978). 

53. In both Ohio and Michigan individual case assignment systems 
have been prescribed by the Supreme Courts of those states. 

54. The collection of information about the '\\Ork of individual 
ju:lges started in New Jersey tmder the late Chief Justice Vanderbilt 
and in varying fonus has spread to several other jurisdictions. 

55. The Judicial Council of california has provided a calendar 
nanagercent service for many years. 

56. The Colorado Supreme Court staff pioneered in the area of 
a records management design service. 

57. Several states have adopted statewide judicial personnel 
~stems. These. vc;.rY fran minimum standards for selection of personnel 
J.n selected posl.tl.ons (New Jersey) to complete judicial civil service 
system (Colorado). 

- 78 -

the fonn of Judicial Cotmcils and S~rerre Courts, have responded to 
. "'<, 

perceived problems by adopting procedural rules. 58 

The role of state agencies in trial court administration.and 

especially in contxvlling felony delay must include the executive 

and legislative branches. Through budgetary controls and speedy 

trial acts', legislatures set policy for trial courts which can help 

or hinder the felony process. 59 State attorneys general adopt 

felony processing standards; supervise prosecutors and collect in

formation which affect the court processes.
60 

At present the role is ill defined. It is an important issue 

for this report to address as the Whittier staff conpletes its evaluation 

of procedures which appear to '\\Ork. The natural question to ask in 

view of the conclusions contained here is "how can the processes of 

change and maintenance be sufficiently institutionalized to provide 

necessary long tenn progress?" il'fuat, if anything, can be done to 

provide realistic incentives for change and prevent the reversion of 

the altered institution to its original fonn? 

The t1.hittier staff proposes a systematic and thorough exploration 

of the possibilities. At present there is no evidence that nandated 

operating procedures have had long tenn effectiveness. The failure to 

nonitor for the right results, the failure to provide necessary ser-

vices or the ignorance of resource needs have undoubtedly contribu.ted 

58. AJ.nost all states nCM have sorre fonn of rule making function 
fran advisory conmi. ttees, which make recarrrrendations to the legis
lature, to absolute procedural rule making power tmder state con
stitutions. 

59. Speedy Trial Act Compendium. 

60. The adoption of prosecution standards by the Anerican Bar 
Association has led to a general novernent nationally. MJst attorneys 
general, however, do not have superintendary responsibility for pro
secution. 

- 79 -



--~--- .--~ --- ~-~---------------- ------------ - -------------~~ 
~ ------

to their lack of long-term success. 

Perhaps rtore significantly , misconceived infonnation needs at the 

state level have undoubtedly contributed to the problem. Collecting in

formation to justify resource requests from the legislature when -qsed 

to make decisions alxmt operating needs a.l.mJst always leads to wrong 

conclusions. The data were not collected nor designed for this purpose 

and consequently have proved dysfunctional when so used. 

When measured by operating standards trial court statistics at 

the state level are notoriously inaccurate and are published too late 

for use of any consequence. The conditions that give rise to this 

state of affairs can be found at roth the state and the trial court 

level. At the state level the source of the problem is in (1) the 

authority the state administrative body has, (2) the activities the ad

ministrative body is responsible for, and (3) the infonnation it needs 

to exercise its authority over these activities. The cause of the 

problem at the trial court level is (1) the failure to understand how 

the state intends to use the infonnation, and (2) the lack of definition 

by the state of the procedures for collecting and forwarding this infor

mation. Because the infonnation has traditionally been manipulated to 

accarplish llD..lltiple purposes, there is little credibility given to the 

statistics by trial court personnel and therefore little concern for 

accurate data gathering and transmission. Frequently the ~di vidual who 

is given the task of collecting the information is one who is rather 

new to the court and not totally capable of understanding the data being 

collected. Considering the anount of tline and cost that is involved 

in collecting, assembling and preparing the state-wide reports and re-
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cognizing their general disregard for accuracy it would sanetiroes 

seem wiser to eliminate them altogether. 

There is of course a genuine need for an accurate and tiroely sta-

tistical report on the condition of operations on a system m,de basis. 

They are important not only for describing the levels of activities 

and thus' the resources which the courts need to do their business, but 

also to provide a method of getting accurate planning infonnation to 

those who are charged with ongoing programs for improving the court 

systems. 

In terms of wlurre and even finality the trial courts are the bas-

ic operating instrument of the justice system. Accurate portrayal of 

the operating characteristics of a judicial system is essential to 

the exercise of the superintending as well as the service elem:mts of 

state central administration. ThE? next step in bringing greater 00-

fonuity to a given system will be in the proper exercise of the central 

role. Certain elements appear to be needed if the current shortcanings 

of state infonnation systems are to be rem:rlied. 

First, there should be a general understanding by those who are 

not only the originators of the information but also by those who are 

going to be consurrers of the information as to the purpose and bene

fits of information which can be gathered. This understanding can be 

induced by a program which identifies the roles and responsibilities 

of the various levels of courts within the state and the responsibili

ties which they are charged with for managerrent. A key elerrent of 

this understanding would include the develor.rrent of an education plan 

which would provide those who are charged with gathering the infonna-
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tion with a clear and well-defined set of definitions and procedures. 

Fonns used for collecting the infonnation would be integrated with the 

nonna.l operations of the court so that they do not represent a month-

end task which is nonnally avoided until Imlch of the data is difficult 

to assemble for preparation of the monthly report. 

Second, the data gathering effort for the state level court sys-

tem would originate as a spinoff fran the ~ial court infonnation sys

tem. Preferably a single enb:y type of system, such as a Imllti-part 

fonns set, would provide this kind of capability. As an example I the 

first and second sheet of a unifonn docketing system could be the tear-

off for the case initiation and disposition transmission to the state. 

The third part. could be a heavy stock fonn which would serve as a docket 

card in the court itself. Thus the infonna.tion is entered once for 

use in the court operations (thus insuring its accuracy and timeliness) 

and as source documents to be fo:rwa.rded to the state leveL 

Another aspect of the system's design would be a fast turn

around to the originating court for editing and correction purposes. 

If infonnation is sent to the state to be canpiled on a monthly basis, 

the edit listing of the infonna.tion transmitted should be back in the 

hands vf t..he originating court wi thin four to five days after 

the close of the month. This allCMS the originator to review and edit 

the infonna.tion so that corrections can be made in a timely way, a:-void-

ing a lengthy search for data which would be necessary if the turn

around time v.rere greater. This also provides an opportunity to re

educate data originators at the trial court when it appears that the 

quality of the data gathered is--decreasing. 
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Third, the data gathering methodology should be carefully chosen 

in the organization of the infonnation systems design. If the author

ity and requirements of the state level system are such that a case 

d · . ti is essential then the by case tracking fran initiation to lSPOSl on 

arrount of detail required in the rep:>rt increases substantial-

This ;mnlies a labor intensive effort on the part of the trial ly. -''1:"' 

court. It leads to a need for a standardization program imposed at the 

state level and makes necessary a unifonn docketing system. This is a 

complex and expensive method of gathering statistics for a management 

infonnation system. If, however, totals of various types of activities 

such as filing, pending and disposed of cases is adequate, the infonna

tion system can get its inputs fran s1.lIllt1aIY data. This requires the 

develop:nent of a method of tabulating the activities that have been 

designated as rep:>rtable infonnation in such a way that it can be 

accanplished as the acti vi ties occur in the trial court. Regular audit 

is necessary to maintain such a system on a reliable basis~ 

It is, of course, not necessary to continually counJc each event 

in the universe. Sampling provides a reasonable approach to data 

gathering and analysis, particularly in a systems develop:nent phase of 

operations. Sampling provides the opp:>rtuni ty to take a look at 

various aspects of the court operations and to establish an econanic 

approach to collecting and analyzing infonnation. The developrent of 

the sample size ImlSt be done in a systematic responsible way. 

Another inexpensive approach 'to identifying system operation is 

to take a statistical "snapshot." With this method you select a 
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specific short time frarre and analyze the operating statistics for 

that period. This reduces the arcount of information that needs to be 

collected but provides a canplete picture of acti vi ty levels and sys

tem functioning for the purpose of reviewing the results of a parti-

cular rnanagem:mt plan. 

When all the infonnation problems are identified., it will be clear 

that a conceptual approach to an integrated information system at both 

the state and trial court level is needed. At SCIre time in the not too 

distant future the attempt must be made to xreet this need. 

But the problems of court delay, as has already been noted, go 

far beyond the bounds of information systems. Trial court staff often 

lose sight of the needs of the overall system for unifonni ty and economy. 

At the same t.iIOO, central staff personnel, whether under the cloak of 

judicial appointIrent or as administrative heads of depa.rt:nent; becaPe 

isolated fran operational problems in a short period of tiIre. Supreme 

Courts typically beca'te overly concerned with appellate processes and 

appeal producing trial factors and lose sight of operational problems 

at ·the trial court level. Trial courts lose sight of system integrity 

in their attempt to cope with urgent local problems. 

The canplexity of trial court delay, its roots in the culture of 

our society and the peculiar problems surrounding the need for judi

cial independence all contribute to the need for a better perception 

of the relationship which exists between local and state authorities. 

If change were brought easily by edict, an infonred central authority 

could solve all of the system problems. But the problem is not one 

which can be solved by edict. As has been noted above, a correctly con-
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, The local msti tutions, sane in rei ved solut:l.on is only a fu'St step. 

mUst participate in and understand the court structure and serre not, 

the solution. 
chang , the 

As surely as there is a methodology for mg 

trial courts there is a role for central administration in the process. 

" s advice or leadership the cen-Whether to prov1.de serv1.ce, resource , 

tral mstitutions have a role. 

The ~ttier staff is confident in its belief that by working 

, ' experinents with trial courts 
with central state agencies coordinatmg 

, th i~ they can discover and describe the poss-over an e1.ghteen mon per 

, 1 tate dministration can play in ible effective roles which centra s a 

. The state agencies can, on a consistent the iroproverrent processes. 

ba
' perfoDU the function the Whittier staff has perfonred and Irore. 

S1.S, 

Thus is Phase III of the felony court delay project df~fined. 
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Appendix A 

Delay Managerrent Data Collection Fonus 

Prepare a rratrix of Due Process and Control events indicating the name 
and the purpose using the outline notation as per example. 

Event 
Name 

I 

II 

III 

IV 

etc. 

I 
I 

I 
I 
I 
I 
I 

I 
I 
I 
I 
I 

I 
I-

I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 

Due Process Control Preparation 
Purpose Necessary 

A. C. A. 1 C. 1 
B. D. 2 2 

3 3 

A. C. 
B. D. 

A. C. 
B. D. 

A. C. 
B. D. 

etc. 

Indicate nonnal processing t:i.ne (average or rredian) between 
events. 

Age the Inventory 

I - II 
II - III 

III - IV 
IV - V 

r , I I I -1 
I 0 - 30 I 31 - 60 I 61 - 90 I 91 - 1201 over 120, 

I Current I I I I, ,I I 
I I I I I 
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